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WITH     EXPLANATIONS. 


A. 

Abbbeyiations.         Names  op  Repobtebs  and  Repobts.       Names  of  Coubts  ob  Judged 

A.  &  £ Adolphus  &  EUis Queen^s  Bench 

Adm Admiralty 

Adm.  D.       ...  Law  Reports Admiralty  DiviBion 

Amb Ambler    ,    ,    . Chancery 

Anstw Anstrather Exchequer 

App.  Cas.     .    .    .  Law  Reports House  of  Lords   and  Prlyy 

Coancil 

Am Arnold Common  Pleas 

Am.  &  H.    .    .    .  Arnold  &;  Hodges Queen's  Bench 

Asp.  M.  C.  .    .    .  Aspinal  Maritime  Cases Admiralty  and  other  Courts 

B. 

B.  &  A Bamewall  &  Alderson Kin^^s  Bench 

B.  &  Ad Bamewall  &  Adolphus King's  Bench 

B.  C.  C Lowndes  &  MaxwelPs  Bail  Court  Cases  .    .    .  Bail  Court 

fi.  C.  Rep.    .    .    .  Saunders  &  Cole's  Bail  Court  Reports      .    .    .  Bail  Court 

Bayl.  Bills   .    .    .  Bayley  on  Bills. 

Beav Beavan Bolls  » 

6.  &  S Best  &  Smith Queen's  Bench 

Bell,  C.  C.    .    .    .  Bell's  Criminal  Cases Criminal  Appeal 

Bing. Bingham Common  Fleas 

Bing.,  N.  C.     .    .  Bingham's  New  Cases  or  Series Common  Pleas 

Bk, Bankruptcy, 

Bligh BUgh House  of  Lords 

Bligh,  N.  S.      .    .  Bligh's  New  Series House  of  Lords       .    , 

B.  &  P.    .    .    .    .  Bosanquet  &  Puller Common  Pleas 

Bott'iP.  L.      .    .  Bott's  Poor  Law. 

B.  &  B Broderip  &  Bingham Common  Pleas 

Bro.  C.  C.    .    ,    .  Brown's  Chancery  Cases Chancery 

Bro.  P.  C.    .    .    .  Brown's  Cases  in  Parliament House  of  Lords 

B.  &  L Browning  k  Lushington Admiralty 

Buck Buck , Bankruptcy 

Bull,  N.  P.  .    .    .  Buller's  Law  of  Nisi  Prius. 

Burr Burrow King's  Bench 

Burr.  S.  C.  .    .    .  Burrow's  Settlement  Cases King's  Bench 

C. 

^.  .    .    . Lord  Chancellor 

CaW Caldecott's  Settlement  Cases King's  Bench 


IV 


ABBREVIATIONS    AND    REFERENCES. 


Abbseviations. 


Camp.  . 
Car.  C.  L. 
Car.  &  M. 
Car.  &  E. 
C.  &  P.  . 
Chit.  '.  . 
C.  &  F.  . 
CoUyer,  C.  C 
C.  S.  •  • 
C  fi.)  Xi.  B. 
C.  L.  K.  . 


C.  P.  D.  . 
Colt.  .  . 
Cooper,  C.  C 
Cowp. 
Cox  .  . 
Cox,  C.  C. 
Cr.  k  Ph. 

C.   Ob  J.         . 

C.&M.   . 
C,  M.  k  B. 

Cart.  .    . 


Names  of  Repobtebs  and  Repobts.       Names  of  Coubts  ob  Judge 

Campbell Nisi  Prius 

Carrington^s  Criminal  Law. 

Carrington  &  Marshman Nisi  Prius 

Carrington  &  Kirwan Nisi  Prius 

Carrington  &  Payne Nisi  Prius 

Chitty King's  Bench 

Clark  k  Finnelly House  of  Lords 

Collyer's  Chancery  Cases Chancery 

Common  Bench  Reports,  Old  Series    ....  Common  Pleas 

Common  Bench  Reports,  New  Series  ....  Common  Pleas 

Common  Law  Reports  of  1855-5G Queen's      Bench,      Commc 

Pleas  and  Exchequer 

Law  Reports Common  Pleas  Division 

Coltman's  Registration  Cases. 

Cooper's  Chancery  Cases Chancery 

Cowper King's  Bench 

Cox    • Chancery 

Cox's  Criminal  Cases Crown  k  Criminal  Ap^ieal 

Craig  k  Philip Chancery 

Crompton  k  Jervis Exchequer 

Crompton  k  Meeson Exchequer 

Crompton,  Meeson  k  Roscoe Exchequer 

Curteis Ecclesiastical 


D. 


Daniell    .... 

D.&M 

Deacon  .... 
Deac.  k  Chit.  .  . 
Deane,  Ecc.  Rep. . 
Dears.  C.  C.  .  . 
Dears,  k  B.  C.  C. . 

DeG 

De  G.,  F.  &  J.  .    . 

De  G.,  J.  &  S.  .  . 
De  G.,  M.  &  G.  . 
De  G.  &  Sm.  .  . 
Den.  C.  C,    .    .    . 

Dick 

DongL  .... 
D.  P.  C 


D.  N.  S.  .    .  . 

D.  &L.    .    .  . 

D.  dcB.    .    .  . 

D.  &  R.  N.  P.  C. 

Dom.  Proc.  .  . 

Drink,     .    .  . 

Drew.      .    .  . 

Drew,  k  Sm.  . 


Daniell 

Davison  k  Merivalc  .... 

Deacon 

Deacon  &  Chitty 

Deane 's  Ecclesiastical  Reports 
Dearsly's  Crown  Gases  .  .  . 
Dearsly  k  Bell's  Crown  Cases 

DeGex 

De  Gex,  Fisher  &  Jones      .    . 


De  Gex,  Jones  k  Smith 

De  Gex,  Macnaghten  k  Gordon  .    . 

De  Gex  k  Smale 

Denison 

Dickens 

Douglas 

Dowling's  Practice  Cases,  Old  Scries 


Dowling's  New  Series 

Dowling  k  Lowndes 

Dowling  k  Ryland 

Dowling  &  Ryland's  Nisi  Prius  Cases 

Domus  Procerum 

Drinkwater 

Drewry 

Drewry  k  Smale 


Exchequer 
Queen's  Bench 
Bankruptcy 
Bankruptcy 
Ecclesiastical 
Criminal  Appeal 
Criminal  Appeal 
Bankruptcy 

Lord  Chancellor  and  Appea 
in  Chancery 

Do. 

Do. 
Knight  Bruce,  V.-C. 
Criminal  Appeal 
Chancery 
King's  Bench 

Queen's  Bench,  Commc 
Pleas,  Exchequer  and  Be 
Court 

Do. 

Do. 
King's  Bench 
Nisi  Prius 
House  of  Lords 
Common  Pleas 
Kindersley,  V.-C. 
Chancery 


East East King's  Bench 

East,  P.  C.  .    .    .    East's  Pleas  of  the  Crown. 

Eden Eden Chancery 

El.  Ic  Bl.      ...    Ellis  k  Blackburn Queen's  Bench 

El.,  Bl.  &E1.    .    .    Ellis,  Blackburn  &  Ellis Queen's  Bench 

ELIcEl.      ...    EUis&EUis Queen's  Bench 

Eq.  R.     .    .    .    .    Equity  Reports  of  1855-56 Chancery 

Esp Espinasse .^ Nisi  Prius 

Ex. Exchequer  Reports  by  Welsby,  Hurl  stone  & 

Gordon Exchequer 

Ex.  Ch Exchequer  Chamber 

Ex,  D Tjaw  Reports Exchequer  Division 


F. 


Forrest    ....    Forrest 
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Exchequer 
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Abbbeyiations. 

Fonb.  N.  R.      .    . 
Y\kF 


Names  of  Repobteba  and  Rbpobts.       Names  of  Coubts  oe  Judges. 

Fonblaiiqae*8  New  Reports Bankruptcy 

Foster  k  Finlason Nisi  Prias 


Gale  .  . 
O.  ic  D.  . 
Giff.  .  . 
Giif.  &  H. 
Gljn  ac  J. 
Gow    .    . 


Gale Exchequer 

Gale  k  Davison Exchequer 

GifEard Vice-Chanoellor  Stewart 

Giffard  &  Hemming Vice-Chancellor  Stewart 

Glyn  k  Jameson Bankruptoj 

Gow Nisi  Prius 


H.  &  T. 
Hare  . 


xi.  c  R.    .... 

H.  t  W 

H.  or  Hem.  &  M. 

or  Mil.      .    .    . 

Hodges    .... 

Holt 

H.&H 

H.  L. 


H.L.  Cas. 
H.  &C.  . 
H.&N.  . 
H.  &  W.  . 
H.&P.    . 


Hopw.  k  C. 


H. 

Hall  k  Twells Lord  Chancellor  and  Appeals 

in  Chancery 

Hare Wigram,  V.-C,  Turner,  V.-C, 

and  Wood,  V.-C. 

Harrison  &  Rutherford Common  Pleas 

Harrison  k  WoUaston King's  Bench 

Hemming  k  Miller Chancery 

Hodges     . Common  Pleas 

Holt Nisi  Prius 

Horn  k  Hnrlstone Exchequer 

House  of  Lords 

House  of  Lords  Cases,  by  Clark House  of  Lords 

Hurlstone  k  Coltman Exchequer 

Hurlstone  k  Norman Exchequer 

Hurlstone  k  Walmsley Exchequer 

Hopwood  &  Philbrick*8  Election  Cases    .    .    .  Common  Pleas 

Hopwood  k  Coltman*s  Election  Cases      .    .    .  Common  Pleas 


Ir.  G.  L.  B.  . 
Ir.  Ch.  Rep. 
Ir.  R.,  C.  1. 
It  R.,  Eq. 
Ir.  L.  R.  . 


I. 

Irish  Common  Law  Reports  (1850-1866)     .    .  Common  Law 

Irish  Chancery  Reports  (1860-1866)    ....  Chancery 

Irish  Common  Law  Series  (1866-1878)    .    .    .  Common  Law 

Irish  Equity  (1866-1878)        Chancery 

Irish  Law  Reports  (1879-1883) All  the  Courts 


J. 
J.  P. Justice  of  the  Peace All  the  Courts 


J.&W.    . 
Johns.      .    . 
Johns,  k  H. 
Jur.     .     . 
Jur.,N.  S. 


Jacob  k  Walker Chancery 

Johnson Chancery 

Johnson  k  Hemming Chancery 

Jurist All  the  Courts 

Jurist,  New  Series All  the  Courts 


Kay    .    .    . 
Kay  k  J. 
K&G.    .    . 
Keen  .     .    . 
Ld.  Kenyan 


K. 

Kay Wood,  V.-C. 

Kay  k  Johnson Wood,  V.-C. 

Keane  k  Grant Common  Pleas 

Keen Chancery 

Lord  Kenyon's  Notes  of  Cases King's  Bench 


L. 


L.C.  .    .    . 
L.  J.  or  L.  J  J, 


L.  J.,  Adm. 
L.  J.,  Bk. 
L.  J.,  Ch. 
L.  J.,  C.  P. 
L.J.,  Ex. 


Law  Journal,  New  Series 


»? 

l» 

>' 

»» 

»» 

>» 

If 

ft 

Lord  Chancellor 

Lord  Justice  or  Lords  Jus< 

tices 
Admiralty 
Bankruptcy 
Chancery 
Common  Pleas 
Exchequer 
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Abbbbviations, 


Ii«  J.) 
Xi.  J. I 

L.   J.y 

Li*  J«y 
li.  li.) 

li*  R.) 
Ii>  R.} 
li.  R«) 

Ijm  R.} 
li.    R*y 

L.  R., 
L.  R.f 


M.  a. 

Q.B.  . 
Mat.  . 
P.O.  . 
P.  .  . 
Q.B.. 
C.  P.  . 
Ex.  . 
Adm. 
P.  .  . 
C.  O.  • 
£q.     . 


Xi.  R.)  Ch.  . 
Xi.  R.|  P.  Ct  . 

Xi.  R.|  Xl.  Li. 

Xi.  T.,  0.  8.  . 
L.  T.  .  .  . 
Iieach,  C.  0. 
Lofft  .  .  . 
Iiewin,  G.  C. 
L.  &:  C.  or  L.  & 

C.  C.  .  . 
Xi.}  M.  &  P.  . 
Lush.  .  .  . 
Lutw.  Reg.  Gas. 


Names  of  Repobtbba  and  Repobtb.       Names  of  Goubts  ob  Jitdges 

Law  Journal.  New  Scries MagUtratcs'  Gases 

..  ,.  Queen's  Bench 

,,         ^         „  Divorce  and  Matrimonial 

„  .,  Privy  Gouncil 

„  .,  Probate  Gourt 

liaw  Reports Qaeen's  Bench 

„  Gommon  Pleas 

..  Exchequer 

.,  Admiralty 

.,  Probate 

„  Grown  Gases  Reserved 

,.  Master  of  the  Rolls  and  Vice 

Ghancellors 

„  XjoixI  Ghancellor's  and  Appea 

„  Privy  Gouncil 

„  House  of  Lords 

liaw  Times  Reports,  Old  Series All  the  Gourts 

Law  Times  Reports,  New  Series All  the  Gourts 

Xieach's  Grown  Gases. 

Lofft King's  Bench 

Iiewin's  Grown  Gases Grown  Gases 

Leigh  &  Gave's  Grown  Gases Grown  Gases 

liOwndes,  Maxwell  &  Pollock Bail  Gourt 

.  Lushin&rton Admiralty 

Lntwycbe'B  Begietiatiou  Election  Cases  .    .    .  CommonPleas 


Mac.  &  G.  .  .  . 
Maoq.  H.  L.  Gas. . 

Madd 

M.  &G 

M.  R 

M.  C/.  .     .     •     .     . 

Mat 

M.  &  W 

M.  G.  G 

M.  &  M 

M.  &P 

M.  &  Rob.  .  .  . 
M.  &  R.  .    .    .    . 

M.  &S 

M.&  Scott  .•    .    . 

M*Glel 

M*Glel.&Y.     .    . 

Marsh 

Mer 

Mont. 

Mont,  k  Ayr.  .  . 
Mont.  k.  Bligh .  . 
Mont.  &  Ghit.  .  . 
Mont.,  D.  &  D.  . 
Mont,  k  Mao.  .  . 
Moore  .... 
Moore,  P.  G.  G.  . 
Moore,  P.G.G.,N.S. 
Moore,  Ind.  App. . 
Mur.  &  H.  .  .  . 
Mylne  &  G. .  .  . 
Mylne  &  K.     .    . 


M. 

Macnaghten  k  Gordon Xiord  Ghancellor 

MacQueen's  Scotch  Appeals House  of  Lords 

Maddock Ghanoery 

Manning  &  Granger Gommon  Pleas 

Mastet  of  the  Rolls 

Magistrate  Gases. 

Matrimonial Matrimohial  and  Divorce 

Meeson  &  Welsby Exchequer 

Moody's  Grown  Gases Exchequer  Ghambcr 

Moody  &  Malkin Nisi  Prius 

Moore  k  Payne Gommon  Pleas 

Moody  k  Robinson Nisi  Prius 

Manning  k  Ryland King's  Bench 

Maule  k  Selwyn King's  Bench 

Moore  k  Scott  .    .'    .    , Gommon  Pleas 

M^Gleland Exchequer 

M^Gleland  k  Younge Exchequer 

Marshall Gommon  Pleas 

Merivale Ghancery 

Montagu Bankruptcy 

Montagu  k  Ayrton Bankruptcy 

Montagu  k  Bligh Bankruptcy 

Monti^  k  Ghitty Bankruptcy 

Montagu,  Deacon  k  De  Gex Bankruptcy 

Montagu  k  Macarthur Bankruptcy 

J.  B.  Moore Common  Pleas 

Moore's  Privy  Gouncil  Gases Privy  Council 

Moore's  Privy  Council  Gases,  New  Series     .    .  Privy  Gouncil 

Moore's  Indian  Appeals Privy  Gouncil 

Murphy  k  Hurlstone Exchequer 

Mylne  k  Craig Chancery 

Mylne  k  Keen Chancery 


N. 

N.  K Bosanquet  k  Puller's  New  Reports      .    .    .    , 

N.  &  M Nevile  k  Manning 

N.  &P.    .    .    .    .  Nevile  &  Perry 

Nev.  k  Mac.     .    .  Neville  k  Macnamara Railway  Cases 

New  Sess.  Gas.      .  Carrow,  Hamerton  and  Allen      . All  the  Gourts 

Nolan Nolan King's  Bench 


Common  Pleas 
King's  Bench 
Queen's  Bench 
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p. 

Abbbkyiationb.  Names  op  Reportebb  and  Reportr.       Names  of  Courts  or  Judges. 

Ph Phillips Chancery 

Park,  Ins.    .    .    .  Park  on  InRurance. 

Peake      ....    Peake Nisi  Prius 

Peake^s  Add.  Cas.    Peake's  Additional  Cases    . -Nisi  Prius 

P.  Wins.  ....    Peere  Williams Chancery 

P.  &  D Perry  &  Dayisou Queen's  Bench 

Price Price    .  ' Exchequer 

Price  P.  C.  .    .    .     Price's  Notes  of  Points  in  Practice Exchequer 

P.  D Law  Reports Probate  Division 

P.  C Privy  Council. 

Q. 
Q.  B.  D Law  Reports Queen's  Bench  Division 

R. 

Railw.  Cas. .    .     .  Railway  Cases  by  NichoU,  Hare,  Oliver,  Bea- 

van  &  Lef  roy All  the  Courts 

Rob Robinson House  of  Lords 

Rob.  Adm.  Rep.    .  Dr.  W.  Robinson's  Admiralty  Reports      .    .    .    Admiralty 

Rob.  Bcc.  Rep.      .  Dr.  Robertson's  Ecclesiastical  Reports     .    .    .    Ecclesiastical 
Romilly's  Notes  of 
Cases. 

Rose Rose Bankruptcy 

RuBBb Russell Chancery 

Ross.  k.  Ifylne      .  Russell  k  Hylne Chancery 

Russ.  C.  &  M.  .    .  Russell  on  Crimes  and  Misdemeanors,  by  Greaves. 

R.  &  R.  C.  C.    .    .  Russell  &  Ryan's  Crown  Cases. 

B.  &  M Ryan  &  Moody Nisi  Prius 

Scott Scott Common  Pleas 

Scott,  N.  R.      .    .  Scott's  New  Reports Common  Picas 

Selw.  N.  P.  .    .    .  Sclwyn's  Law  of  Nisi  Prius,  by  Keane  &  Smith. 

Sim. Simon Shadwell,  V.-C.  E. 

Sim.  N.  8.    .    .    .  Simon's  New  Series Chancery 

Sim.  k  Stu. .    .    .  Simon  &  Stuart Lord  Cranworth,  Y.-C. 

Smith      ....  Smith King's  Bench 

Stark.      ....  Starkie Nisi  Prius 

Swans.     ....  Swanston Chancery    * 

S.  C Same  case. 

S.  P Same  point  or  principle. 

8m.  &  G.      ...  Smale  &  GiSard Stuart,  Y.-C. 

H.  &  T Swabey  &  Tristram Divorce  and  Probate 

T. 

Tamlyn  ....    Tamlyn Rolls 

Taunt.     ....    Taunton Common  Pleas 

T.  B. Term  Reports  (Dumf ord  &  East) King's  Bench 

Tidd'sPrac.      .    .  Tidd's  Practice. 

Turn.  j&  Rufis.  .    .    Turner  &  Russell Chancery 

Tyr. Tyrwhitt Exchequer 

Tyr.  &  G.     ...    Tyrwhitt  &  Granger Exchequer 

T.  &  M Temple  k  Mew Criminal  Appeal 

U. 

U,  C.  L.  J.  .    .    .    Upper  Canada  Law  Journal. 

Y. 

Ves.  jun Vesey,  junior Chancery 

Yes,  kB,     ...    Yesey  k  Beames Chancery 


viii  ABBREVIATIONS    AND    REFEEENCES. 

w. 

Abbbeviatioks.         Names  op  Bepobtebs  and  Repobts.       Names  of  Coubts  ob  Jubqe 

West West House  of  Lords 

Wigbtw Wightwick Exchequer 

W..  W.  &  D.     .    .    Wilmore,  Wollaston  &  Davison Queen's  Bench 

W.;  W.  &  H.     .    .    Wilmore,  Wollaston  &  Hodges Queen's  Bench 

Wils Wilson King's  Bench  and  Commc 

Pleas 

Wils.  C.  C.  .    .    .    Wilson's  Chancery  Cases .    Chancery 

Wils.  £xch.      .     .    Wilson's  Exchequer  Reports Exchequer,  Equity 

W.  P.  C WoUaston's  Practice  Oases Queen's     Bench,      Commc 

Pleas  and  Exchequer 
Woodf .  L.  &  T.     .    Woodfall's  Law  of  Landlord  and  Tenant,  by 

Cole. 
W.  Bl Sir  William  Blackstone King's  Bench  and  Commc 

Pleas 
W.  R. .    .    .#  .    .    Weekly  Reporter All  the  Courts 

Y. 

Younge   ....    Younge Exchequer,  Equity 

Y.  &  C Younge  k  Collyer Exchequer,  Equity 

Y.  &  C.  N.  C.  0.    .  Younge  &  Collyer's  New  Chancery  Cases     .    .  Knight  Bruce,  V.-C. 

Y.  &  J Younge  &  Jervis Exchequer 


A  CHRONOLOGICAL  LIST 


OF 


THE   REPORTS 


COMPEISED    IN    THE    DIGEST. 


HOUSE  OF  LORDS. 


Brown's  Reports— 1702  to  1800. 

Dow— 1812  to  1818. 

Bligb— 1819  to  1821. 

BKgh,  New  Series— 1827  to  1837. 

Dow  &  Clark— 1827  to  1832. 

West— 1839  to  1841. 

Clark  &  Finnelly— 1831  to  184(;. 

House  of  Lords  Oases  (Olark)— 1847  to  1866. 


Law  Jonmal,  New  Series— 1832  to  1883. 
Law  Reports— 1865  to  1883. 
Jurist— 1837  to  1864. 
Jurist,  New  Series— 1855  to  1866. 
Law  Times,  New  Series— 186y  to  1883. 
Weekly  Reporter— 1852  to  1883. 
Maoqueen— 1851  to  1866. 


PRIVY  COUNCIL. 


Rm^p^s  Reports— 1829  to  1836. 

Moore— 1836  to  1852. 

Moore^s  Indian  Appeals— 1836  to  1873. 

Moore  s  New  Series— 1852  to  1878. 

Jurist^l837  to  1854. 

Jurist,  New  Series— 1855  to  1866. 


I^w  Journal,  New  Series— 1865  to  1883. 

Law  Reports— 1865  to  1883. 

Law  Times,  New  Series— 1859  to  1883. 

Swabey— 1858  to  1859. 

Lushiugton— 1860  to  1863. 

Browning  &  Lushington— 1863  to  1865. 


QUEEN'S  BENCH  AND  BAIL  COURT. 


Wilson  s  Reports— 1742  to  1774. 

Kenyon's  Notes— 1753  to  1760. 

Sir  WillUm  Blackstone- 1746  to  1780. 

Burrow— 1757  to  1771. 

Burrow's  Settlement  Cases— 1732  to  1776. 

Caldecott's  Settlement  Cases— 1775  to  1786. 

Nolan— 1791  to  1792. 

Lofft— 1772  to  1774. 

Cowper— 1774  to  1778. 

Douglas— 1778  to  1784. 

Term  Reports— 1785  to  1800. 

Smith— 1803  to  1806. 

East— 1801  to  1812. 

Maule  &  Selwyn— 1813  to  1817. 

Bamewall  &  Alderson— 1817  to  1822. 

Bamewall  &  Cr^swell- 1822  to  1830. 

BamewaU  &  Adolphus— 1830  to  1834. 

Adolphus  k  Ellis— 1834  to  1840. 

Queen's  Bench  Reports  (Adolphus  &  Ellis,  New 

Scries)— 1841  to  1852. 
EUis,  Blackburn  &  EUis— 1858. 
EUis  k  EUis— 1858  to  1861. 
Best  &  Smith— 1861  to  1869. 
Law  Journal,  New  Series- 1832  to  1883. 


'  Law  Reports— 1866  to  1883. 

'  Dowling  &  Ryland— 1821  to  1827. 

Manning  &  Ryland— 1827  to  1830. 

Nevile  &  Manning— 1831  to  1836. 

Nevile  &  Perry- 1836  to  1838. 
I  Perry  &  Davison— 1838  to  1841. 
:  Gale  &  Davison— 1841  to  1843. 
;  Davison  &  Merivale— 1843  to  1844. 

Chitty— 1819  to  1820. 

Dowling's  Practice  Cases,  Old  Series — 1830  to 
1840. 

Dowling's  Practice  Cases,  New  Series — 1841  to 
1842. 

Harrison  &  WoUaston— 1835  to  1837. 

Willmore,  WoUaston  &  Davison— 1837. 

Willmore,  WoUaston  &  Hodges— 1838  to  1839. 

Jurist— 1837  to  1854. 

Jurist,  New  Series — 1855  to  1866. 

Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter- 1852  to  1883. 

Lowndes,  Maxwell  &  Pollock— 1850  to  1851. 

Lowndes  &  Maxwell — 1852. 
:  Saunders  k  Cole— 1842  to  1848. 
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COMMON  PLEAS. 


H.  Black8ix)ne— 1788  to  1796. 

Bosanquet  &  Puller— 1796  to  1807. 

Taunton— 1808  to  1819. 

Broderip  &  Bingham— 1819  to  1822. 

Bingham— 1822  to  1834. 

Bingham's  New  Cases— 1834  to  1840. 

Manning  &  Granger — 1840  to  1844. 

Hodges— 1835  to  1837. 

Arnold— 1838  to  1839. 

Marshall— 1814  to  1816. 

Moore— 1817  to  1827. 

Moore  &  Payne— 1828  to  1831. 

Moore  &  Scott— 1831  to  1834.   ' 

Scott— 1834  to  1840. 

Scott's  New  Reports— 1840  to  1845, 


Common  Bench  Reports — 1845  to  1856. 
Common  Bench  Repoi*ts,  New  Series — 1856  1 

1865. 
Harrison  &  Rutherford— 1866  to  1868. 
Law  Journal,  New  Series— 1832  to  1883. 
Law  Reports— 1865  to  1883. 
Dowling's  Practice  Cases,  Old  Series — 1830  1 

1840. 
Bowling's  Pi-actice  Cases,  New  Series — 1841  i 

1842. 
Jui'ist— 1837  to  1854. 
Jurist,  New  Series— 1855  to  1866. 
Law  Times,  New  Series— 1859  to  1883. 
Weekly  Reporter- 1852  to  1883. 


EXCHEQUER. 


Anstruther's  Reports— 1792  to  1797. 
Forrest— 1801. 
Wightwick— 1810  to  1811. 
Price— 1814  to  1824. 
M'Cleland— 1824. 
M'Cleland  &  Younge— 1825. 
Younge  &  Jervis— 1826  to  1830. 
Crompton  &  Jervis— 1830  to  1832. 
Crompton  &  Meeson— 1832  to  1834. 
Crompton,  Meeson  &  Roscoe — 1834  to  1836. 
Meeson  &  Welsby— 1836  to  1847. 
Exchequer  Reports— 1847  to  1866. 
Hurlstone  &  Norman— 1856  to  1861. 
Hurlstone  &  Coltman— 1862  to  1866. 
Law  Journal,  New  Series— 1832  to  1883. 


1  Law  Reports— 1865  to  1883. 
'  Tyrwhitt^l830  to  1835. 

Tyrwhitt  &  Granger— 1836. 

Bowling's  Practice  Cases,  Old  Series — 1830  t 
1840. 

Dowling's  Practice  Cases,  New  Series — 1841  t 
1842. 

Gale— 1835  to  1836. 

Murphy  &  Hurlstone— 1836  to  1837. 

Horn  &  Hurlstone— 1838  to  1839. 

Jurist^l837  to  1854. 

Jurist,  New  Series— 1854  to  1866. 

Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter- 1852  to  1883. 


ADMIRALTY. 


Robinson  (W.)— 1838  to  1852. 
Swabey— 1858  to  1859. 
Spinks— 1864  to  1855. 
Lushington— 1860  to  1863. 
Browning  &  Lnshington — 1863  to  1865. 
Jurist-1837  to  1854. 


Jurist,  New  Series— 1855  to  1866. 

Law  Journal,  New  Series— 1832  to  1883. 
i  Law  Reports— 1865  to  1883. 
I  Weekly  Reporter— 1862  to  1883. 

Law  Times,  New  Series— 1859  to  1883. 


DIVORCE  AND  PROBATE. 


Swabey  &  Tristram- 1858  to  1865. 

Jurist,  New  Series— 1868  to  1866. 

Law  Journal,  New  Series— 1832  to  1883. 


Law  Reports— 1865  to  1883. 

Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter— 1852  to  1883. 


BANKRUPTCY, 


Rose— 1810  to  1816. 
Buck— 1816  to  1820. 
Glyn  &  Jameson— 1821  to  1828. 
Montagu  &  Macarthur— 1828  to  1830. 
Montagu— 1830  to  1832. 
Montagu  &  Bligh— 1832  to  1833. 
Montagu  &  Ayrton— 1833  to  1838. 
Montagu  &  Chitty— 1838  to  1840. 
Deacon  &  Chitty— 1832  to  1836. 
Deacon— 1836  to  1839. 


Montagu,  Deacon  &  De  Gex— 1840  to  1844. 

De  Gex— 1845  to  1848. 

De  Gex,  Macnaghten  &  Gordon — 1851  to  1857. 

De  Gex  &  Jones— 1857  to  1860. 

De  Gex,  Fisher  &  Jones— 1860  to  1862. 

De  Gex,  Jones  &  Smith— 1862  to  1866. 

Jurist— 1837  to  1854. 

Jurist,  New  Series— 1856  to  1866. 

Law  Times,  New  Series— 1859  to  1883. 

Weekly  Re^wrtcr- 1852  to  1883. 


NISI  PRIUS. 


Peake's  Reports— 1790  to  1812. 
Peake's  Additional  Cases— 1795  to  1812. 


Espinasse— 1793  to  1807. 
Campbell— 1808  to  1816. 
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NISI  VmVS— Continued. 


Btarkie— 1815  to  1822. 

Holt--1815  to  1817. 

Gofw— 1818  to  1820. 

Byan  4c  Moody^  1823  to  1826. 

Moodj  A  Malldn— 1827  to  l&SO. 

Ifioodj  ^  BobiiLBon— 1831  to  1844. 


Dowling  k  Ryland— 1822  to  1823. 
Carrington  &  Payne— 1823  to  1841. 
Carrington  &  Marshman — 1840  to  1842. 
Carrington  &  Kirwan— 1843  to  1850. 
Foster  &  Finlason— 1858  to  1867. 


CROWN  OASES. 


Leach— 173M)  to  1816. 
BiUBell  A  Ryan— 1799  to  1823. 
Lewin— 1822  to  1838. 
Moody— 1824  to  1844. 
Deniaon — 1844  to  1852. 
Temple  k  Mew— 1848  to  1851. 


Deaisly— 1852  to  1856. 
Dcarsly  k  Bell— 1856  to  1858. 
Bell— 1858  to  1860. 
Leigh  &  Cave-1861  to  1866. 
Cox— 1843  to  1883. 


REGISTRATION  ELECTION  APPEALS. 


Lutwyche— 1843  to  1853. 
Ke«ne  k,  Grant— 1854  to*  1862. 
Hopwood  k  Philbrick— 1862  to  1867. 


Hopwood  k  Coltman — 1868  to  1879. 
Ooltman— 1880  to  1883. 


CORRIGENDUM. 


CoL  568,  "  Thompton  v.  Hudson.     Reversed  in  H.  L.,  4  L.  R.,  H.  L.  1  ;  38  L.  J.,  Ch.  431/' 


ia  Bigest 


OF  THE 


CASES    EEPORTED 


From    1756    to    1883. 


MACHINERY. 

L  BiLii  OF  Sale.— jS?«  Bills  of  Sale. 
II.  jyiBTRA.nrn(a.—See  Distress. 

III.  Taking  in  Execution.— j&«  Execu- 

tion. 

IV.  Destbotino.— &&  Cbiminal  Law. 

V.  BSMOYINO.— jSlee  FiXTUBBS. 


MAGISTBATK 

See  JUSTICE  OF  THE  PEACE. 


MAINTENANCE. 

L  Op  Suits.— &e  Chahpebty. 
II.  Of  Infants.— iS!?«  Infant. 

III.  Of  Wipe.— /Sec  Husband  and  Wife. 

IV.  Of  LwATic.—See  Lunatic. 

V.  Of  Paupebs.— &<;  Poob  Law. 


vol,  V, 


MALICIOUS  PROSECUTION, 
FALSE  IMPRISONMENT, 
AND   ARREST. 

I.  Malicious  Pbosecution  and  False 
Impbisonment. 

1.  Parties, 

2.  Nature  of  Injury. 

a.  Imprisonment  in  Gkneral,  7. 

b.  Giving  in  Chiii^e  of  the  Police,  10. 
e.  Arresting  on  Suspicion,  11. 

rf.  Procuring  Warrants,  13. 
e.  Malicious  Oonyictions,  16. 

3.  What  must  be  Proved  in  Action  for. 

a.  Acquittal,  16. 

b.  Malice,  and  Absence  of  Reasonable 

and  Probable  Cause,  17. 

4.  Practice. 

a.  Notice  of  Action,  81. 

b.  Pleadings,  82. 

c.  Evidence,  35. 

d.  Damages,  38. 

II.  In  Bankeuptcy  and  Winding-up,  40. 

III.  Otheb  Malicious  Pboceedinos.  42. 

IV.  Abbest  fob  Debt. 

1.  When  Wrongful,  47. 

2.  Under  Judge's  Order,  51. 
8.  What  fMi-st  be  Proved, 

a.  In  General,  53. 

b.  Malice,  and  Absence  of  Beasonable 

and  Probable  Cause,  54. 
4.  Practice,  57. 


I.  MALICIOUS  PROSECUTION  AND 
FALSE  IMPRISONMENT. 

1.  Pabtibs. 

Aetion  against  Corporation.] — An  action  for  a 
malicious  proeecntion  will  lie  against  a  company. 
Stevens  v.  Midland  Railway  Company  (10  Bz. 
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352)  not  followed.  The  employment  of  police- 
men by  a  railway  company  to  protect  their  pro- 
pnerty  is  an  act  within  the  scope  of  the  incorpora- 
tion of  the  company.  Edxoardt  y.  Midland 
Railvoay  Company,  6  Q.  B.  D.  287  ;  50  L.  J.,  Q. 
B.  281  J  43  L.  T.  694  ;  29  W.  B.  609  ;  46  J.  P. 
374. 

A  man  was  arrested  on  a  warrant  issued  on 
the  sworn  information  of  an  officer  employed  by 
a  railway  company,  on  a  charge  of  theft ;  he  was 
taken  before  a  magistrate  and  remanded  for  a 
week  at  the  request  of  an  attorney  employed  by 
th*e  company,  and  was  ultimately  discharged. 
At  the  trial  of  an  action  for  malicious  prosecu- 
tion against  the  railway  company,  he  denied 
that  he  was  guilty  of  the  theft,  and  the  judge 
nonsuited :  —  Held  (per  Kelly,  C.  B.,  and 
Cleasby,  B.),  that  the  nonsuit  was  wrong ;  but 
per  Bramwell,  B.,  that  the  nonsuit  was  right ; 
and  that  no  action  for  malicious  prosecution  will 
lie  against  a  railway  company,  for  a  corporation 
aggregate  is  in  law  incapable  of  acting  mali- 
ciously. Henderson  v.  Midland  Railway  Com- 
pany, 26  L.  T.  881  ;  20  W.  R.  23. 

A  railway  company,  though  a  corporation,  is 
liable  to  an  action  for  false  imprisonment,  if  that 
imprisonment  is  committed  by  its  authority,  and 
su^  authority  need  not  be  under  seal,  but  it  lies 
upon  the  party  to  give  evidence  justifying  the 
jury  in  finding  that  the  persons  actually  im- 
prisoning him  or  some  of  them  had  authority 
from  the  company  to  do  so.  Goff  v.  Oreat 
Northern  Railway  Company,  3  El.  &  El.  672 ; 
30  L.  J.,  Q.  B.  148  ;  7  Jur.,  N.  S.  286 ;  3  L.  T. 
850. 

An  incorporated  railway  company  is  not  liable 
for  a  malicious  prosecution,  in  respect  of  a 
criminal  proceeding  instituted  by  their  servant 
without  tnelr  knowledge  or  direction.  Stevens 
V.  Midland  Counties  ]£iilway  Company,  2  C.  L. 
R.  1300 ;  10  Ex.  352  ;  23  L.  J.,  Ex.  328 ;  18 
Jur.  932. 

Authority  of  Servants  to  Proseente  on  Be- 
half of  Xaster.] — In  an  action  for  a  malicious 
prosecution  against  an  incorporated  banking 
company,  the  jury  found  that  the  same  had 
been  authorized  on  behalf  of  the  bank  by  W.,  the 
acting  manager,  and  were  directed  by  the  judge 
that  it  was  to  be  inferred  from  W.'s  position  as 
manager  Uiat  he  had  sufficient  power  under  the 
circumstances  for  directing  a  prosecution.  A 
rule  nisi  to  enter  a  nonsuit  or  for  new  trial  was 
discharged : — Held,  on  appeal,  that  assuming  the 
prosecution  to  have  been  authorized  by  W.,  the 
direction  to  the  jury  to  the  effect  that  it  was 
to  be  inferred  from  W.'s  position  that  he  had 
authority  to  direct  the  prosecution  was  on  the 
evidence  incorrect.  Bank  of  New  South  Wales 
V.  Owston,  4  App.  Cas.  270  ;  48  L.  J.,  P.  C.  25  ; 
40  L.  T.  600. 

The  arrest,  and  still  less  the  prosecution  of 
offenders,  is  not  within  the  ordinary  routine  of 
banking  business,  and  therefore  not  within  the 
ordinary  scope  of  a  bank  manager's  authority. 
Evidence  accordingly  is  required  to  shew  that 
such  arrest  or  prosecution  is  within  the  scope  of 
the  duties  and  class  of  acts  such  manager  is 
authorized  to  perform.  That  authority  may  be 
general,  or  it  may  be  special  and  derived  trom 
the  exigency  of  the  particular  occasion  on  which 
it  is  exercised.  In  the  former  case  it  is  enough 
to  shew  commonly  that  the  agent  was  acting  in 
what  he  did  on  behalf  of  the  principal ;  but  in 


the  latter  case  evidence  must  be  given  of  a  si 
of  facts  which  shews  that  such  exigency 
present,  or  from  which  it  might  reasonably 
supposed  to  be  present.  Rule  made  absolute 
a  new  trial.    lo. 

If  a  servant  of  a  corporation  conmiits  an  assi 
by  the  authority  of  the  corporation,  an  action 
assault  and  battery  is  maintainable  against 
corporation.  Eattern  Counties  Railway  C 
pany  v.  Broom  (in  error),  6  Ex.  314 ;  6  Ra; 
Cas.  743  ;  20  L.  J.,  Ex.  196 ;  15  Jur.  29 
Ex.  Ch. 

If  an  assault  is  committed  on  behalf  and 
the  benefit  of  a  corporation,  the  corporation  i 
ratify  the  act  of  the  agent,  and  if  they  do  so  t 
render  themselves   liable  to  an  action  for 
assault.    Ih, 

If  a  servant  of  a  railway  company,  acting 
behalf  of  the  company,  assaults  and  imprisoi 
passenger,  to  compel  him  to  pay  his  fare 
riding  in  a  carriage  of  the  company,  the  ac 
the  servant  is  one  which  may  be  for  the  ben 
of  the  company  and  may  be  ratified  by  the  C4 
pany.    Ih, 

PoUoe.] — ^Where  a  party  charges  another  v 
felony,  a  police  officer  or  constable  ought 
take  him  into  custody,  unless  there  are  circi 
stances  shewing  that  the  charge  is  an  unreas 
able  one.  If  he  takes  the  party  into  oust* 
where  there  are  such  circumstances,  he  is  lia 
to  an  action  for  false  imprisonment.  Hogi 
Ward,  3  H.  &  N.  417  ;  27  L.  J.,  Ex.  443  ;  4  J 
K.  S.  885  ;  6  W.  R.  696. 

A   police  constable   having   imprisoned 
plaintiff  in  a  cell,  on  a  charge  of  aiding  anot 
person  in  assaulting  Mm  in  the  execution  of 
duty,  some  hours  aiterwards  the  defendant  ( 
chief  constable)  arrived  at  the  station,  and^  on 
report  of  another  constable,  without  inquir 
into  the  facts,  handcuffed  the  plaintiff  and  t< 
him  before  the  magistrate,  who  dismissed 
charge  :~-Held,  that  the  defendant,  in  order 
justify  himself,  was  bound  to  shew  that 
charge   was  well   founded ;    and  that,  hav: 
&iled  to  do  so,  he  and  all  other  persons  o 
cemed  in  the  imprisonment  of  the  plaintiff  w 
liable  in  trespass.     Gr\ffin  v.  Coleman,  4  H 
N.  265  ;  28  L.  J,,  Ex.  134. 


Persons    giving    Information    to.]- 


party  is  not  liable  to  an  action  for  false  \m\ 
sonment  who,  seeing  a  man  in  custody  oi 
constable  for  a  supposed  offence,  points  < 
another  as  the  real  criminal,  and  does  not  dirt 
the  constable  to  take  that  party  into  custom 
Gosden  v.  Elfick,  4  Ex.  445 ;  19  L.  J.,  Ex.  9  ; 
Jur.  989. 

The  defendant,  having  missed  two  pairs 
horse  clippers  from  his  stables,  sent  for  a  pol 
constable  and  said,  ^'  I  have  had  two  pairs 
clippers  stolen  from  me,  and  they  were  last  m 
in  the  possession  of  Danby."  Thereupon  1 
constable,  having  made  inquiry,  and  vrith( 
communicating  with  the  defendant,  arrested  1 
plaintiff,  who  was  taken  before  the  magistn 
and  committed  for  trial : — Held,  that  there  v 
no  evidence  that  the  defendant  was  activ< 
instrumental  in  putting  the  criminal  law  in  for 
and  therofore  he  was  not  the  prosecutor,  and  i 
liable  in  an  action  for  false  imprisonment  a 
malicious  prosecution.  Danby  y.  Beardsley, 
L.  T.  603. 
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Oiving  in  duurge  ol^ — In  an  action  for  I 

false  imprisonment,  the  plamtiff  having  been 
arrested  on  suspicion  of  stealing  an  article,  the 
property  of  an  inmate  of  the  house  of  the 
defendant,  with  whom  the  plaintiff  lived  as  his 
aerrant : — Held,  that  the  &ct  that  the  defendant 
signed  the  charge-sheet,  and  appeared  before  the 
magistrate,  was  strong,  though  not  conclusive, 
evidence  that  he  authorized  the  arrest.  Harris 
T.  Dianum,  29  L.  J.,  Ex.  23. 

HdUi,  also,  that  the  plaintiff  might  be  asked 
what  the  owner  of  the  article  stat^  in  tJie  pre- 
sence of  the  policeman,  as  to  what  the  defendant 
had  said  to  her,  on  her  going  to  ask  him  what  she 
should  do  as  to  giving  the  plaintiff  into  custody. 
/*. 

A  felony  having  been  committed,  the  defendant 
sent  for  a  policeman,  who,  on  the  defendant's 
information,  and  on  inquiries  made  by  himself, 
arrested  Uie  plaintiff.  The  defendant  accom- 
panied the  policeman  to  the  station,  and  signed 
the  chaige-sheet : — ^Held,  that  he  was'not  liable 
in  trespass.  Orinham  v.  WUley,  4  H.  &  N.  496  ; 
28  L.  J.,  Ex.  242  ;  6  Jur.,  N.  S.  444;  7  W.  R.  463. 

The  person  giving  another  in  charge  for  felony, 
and  assisting  a  constable  in  the  arrest,  is  not 
entitled  to  an  acquittal  on  the  general  issue 
in  trespass  brought  against  him  together  with 
the  constable.    Hough  v.  Marchant^  M.  &  M.  510. 

If  A.,  having  been  robbed,  suspects  B.  to  be 
guilty,  and  takes  him  and  delivers  him  into  the 
charge  of  a  constable  present,  B.  Qf  innocent) 
may  maintain  trespass  against  A.  StoTiehotLse  v. 
JSlliott,  6  T.  B.  315  ;  1  Esp.  272. 

A.  tellii^  a  policeman  to  take  charge  of  B.  is 
the  same  as  his  telling  the  policeman  to  take  him 
into  custody,  and  is  sufficient  to  support  an  action 
for  false  imprisonment  by  B.  against  A.  Wheeler 
▼.  WMtinff,  9  C.  &  P.  262. 


Authority  of  Agent]— The  plaintiff,  a 


workman  employed  in  the  defendant's  factoiy, 
was  discharged  with  others  in  consequence  of 
slackness  of  work.  He  carried  away  with  his 
own  tools  one  belonging  to  the  defendants, 
which,  when  he  found  inquiry  was  made  for 
it  he  returned  to  the  foreman  of  the  factory. 
When  he  afterwards  called  about  it  at  the 
factoiy,  a  detective  was  present,  who  asked  the 
foreman  if  he  gave  the  plaintiff  In  charge 
for  stealing  the  tool,  to  which  the  foreman 
replied  he  must  see  the  defendant's  managing 
director  first.  The  plaintiff  and  the  detective 
went  together  to  the  police-station,  and  the 
foreman  afterwards  appeared  and  charged  the 
plaintiff,  and  signed  the  charge-sheet.  The 
next  morning,  the  plaintiff  having  been  locked 
up  all  night,  the  d^endants'  managing  director 
gave  evidence  against  the  plaintiff,  but  the 
chaige  was  dismissed.  Upon  that,  the  manag- 
ing director  made  a  remark  impugning  the 
magistrate's  decision,  for  which  he  was  called 
to  order.  The  plaintiff  brought  an  action  in 
a  county  court  for  false  imprisonment ;  at  the 
end  of  the  plaintifTs  case  the  judge  refused  to 
nonsuit ;  and  the  jury  found  a  verdict  of  50Z. 
for  the  plaintiff  : — Held,  that  these  &ct8  afforded 
no  evidence  that  the  managing  director  ratified 
the  foreman's  action  in  the  matter ;  and  that 
a  nonsuit  must  be  entered.  Rotoe  v.  London 
Pianoforte  Company,  34  L.  T.  450. 

Held,  also,  that,  under  the  circumstances,  the 
managing  director  had  no  power  to  render  the 
defendants  liable  in  the  action.    Ih, 


Ob  Occaaion  of  Breach  of  the  Poaoe«] — See 
post,  col.  10. 

Person  malioionsly  canting  PlaiatiiF  to  bo 
Indicted.] — A  declaration  for  maliciously  In- 
dicting, and  procuring  the  plaintiff  to  be  in- 
dicted, is  sustained,  although  it  appears  that 
the  defendant  preferred  the  indictment  un- 
willingly, and  solely  because  he  was  bound  over 
to  do  so,  if  it  appears  that  he  was  himself  the 
cause  of  his  being  bound  over  by  originally 
making  a  malicious  charge  before  the  magis- 
trate. DuhoU  V.  Keates,  3  P.  &  D.  306  ;  11  A. 
&  E.  329  ;  4  Jur.  148. 

In  an  action  for  malicious  prosecution  against 
A.  and  B.,  if  it  appears  that  both  A.  and  B. 
entered  into  a  joint  recognizance  to  prosecute 
and  give  evidence ;  but  that  A.  only  employed 
the  attorney,  and  that  B.  attended  before  the 
magistrate  and  the  grand  jury  at  the  request  of 
the  attorney,  the  judge  will  direct  the  acquittal 
of  B.    Eagar  v.  Dyott,  5  C.  &  P.  4. 

In  an  action  in  a  county  court.  A.,  by  means 
of  perjured  evidence,  led  the  judge  to  believe 
that  B.,  also  a  witness  in  the  court  on  the  same 
decision,  had  committed  perjury ;  whereupon 
the  judge  directed  that  B.  should  be  indicted, 
and  bound  over  A.  to  prosecute  him  at  the 
assizes,  where  B.  was  acquitted : — ^Held,  that 
an  action  for  malicious  prosecution  lay  against 
A.,  at  the  suit  of  B.  Fitzjohn  v.  Maekinder,  9 
C.  B.,  N.  S.  505  ;  30  L.  J.,  C.  P.  257  ;  7  Jur., 
N.  S.  1283  ;  4  L.  T.  149  ;  9  W.  E.  477— Ex.  Ch. 

Eridonoo  of  Person  being  Proiocutor.] — In  an 

action  for  malicious  prosecution,  a  person  is 
liable  who  gives  eviclence  in  support  of  the 
charge,  and  who  represents  himself  as  prefer- 
ring it,  although  it  is  preferred  at  some  other 
persons'  expense,  and  such  other  persons  have 
told  him  that  he  shall  be  a  witness  only,  and 
they  emplov  the  counsel  and  solicitor ;  and  if  it 
is  shewn,  tnat,  during  the  examination  on  the 
charge,  such  person  is,  in  his  hearing,  repeatedly 
alluded  to  as  prosecutor,  and  does  not  deny  that 
character,  that  is  evidence  from  which  a  jury 
may  infer  that  he  represented  himself  as  the 
person  preferring  the  charge.-  Clements  v.  Ohrly, 
2  C.  &  E.  686. 

To  maintain  an  action  against  a  person  for 
having  made  a  false  charge  of  felony  before  a 
magistrate,  it  is  not  necessary  to  shew  that  the 
chaige  was  taken  down  in  writing  and  acted 
upon  by  the  magistrate;  but  it  is  necessary 
that  the  jury  should  be  satisfied  that  it  was 
made  to  the  magistrate  with  a  view  to  induce 
him  to  entertain  it  as  a  charge  of  felony.  Clarke 
V.  Po9tan,  6  0.  &  P.  423. 

Before  Foreign  Authorities.] — ^The  captain  of 
a  merchant  ship  is  liable  in  trespass,  for  pro- 
curing a  mutinous  seaman  to  be  flogged  and 
imprisoned  in  a  foreign  port  by  the  local 
authorities,  if  he  took  an  active  part  in  the 
proceedings,  and  did  not  merely  leave  the  local 
authorities  to  act  as  they  thought  fit.  Aitken 
V.  Bedtoelly  M.  &  M.  68. 

Trespass  lies  for  procuring  by  awe,  fear  and 
influence,  and  contrary  to  his  own  inclination,  a 
sovereign,  independent,  absolute  prince  to  im- 
prison the  plaintiff.  Eafael  v.  Verelst,  2  W.  Bl. 
983, 1055. 

Gonvioting  Xagistrate.]— In  an  action  against 
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parish  officers,  for  malicionsly  taking  the  plain- 
tiff before  a  magistrate,  and  pTOCoring  him  to 
be  convicted  of  an  act  of  vagrancy,  and  im- 
prisoned and  kept  to  hard  labour,  the  conviction 
being  afterwards  quashed,  it  is  not  necessary 
that  the  convicting  magistrate  should  be  made 
a  defendant.    Simpkin  v.  French^  12  Price,  894. 

Where  Bnle  for  Criminal  Information.] — A 
rule  for  a  criminal  information  obtained  by  the 
plaintiff  in  an  action  for  the  malicious  prose- 
cution of  an  indictment,  and  made  absolute,  is 
no  bar  to  such  action,  although  the  indictment 
was  against  the  plaintiff  and  another  person. 
Caddy  v.  Barlow,  1  M.  &  R.  275. 

Persons  jointly  Liable.] — If,  while  A.  is  un- 
lawfully imprisoned  by  B.,  C.  commits  an 
assault  upon  him,  C.  is  guilty  of  the  false 
imprisonment  as  well  as  B. ;  and  if  A.  sues 
both  separately,  the  pendency  of  one  suit  may 
be  pleaded  in  abatement  to  the  other.  Boyee 
V.  Bayliffdy  1  Camp.  60.  See  Bay  v.  Porter^  2 
M.  &  Rob.  151. 

Joint  Aotion  for.] — It  was  doubtful  before 
the  Judicature  Act  and  Rules  made  thereunder 
whether  two  persons  could  bring  a  joint  action 
for  malicious  prosecution.  Lowi  v.  Telford^  1 
App.  Cas.  il4  ;  45  L.  J.,  Ex.  613  ;  35  L.  T.  69. 


2.  Nature  op  Injury. 
a.  Imprisonment  in  GtoneraL 

What  is.] — The  forcibly  preventing  a  party 
from  proceeding  in  a  particular  direction,  e.g. 
along  a  public  footway,  is  not  an  imprisonment 
in  law.  Bird  v.  Jivn^i,  7  Q.  B.  742  ;  15  L.  J., 
Q.  B.  82  ;  9  Jur.  870.  See  WrigU  v.  WiUon, 
1  Ld.  Raym.  739. 

In  an  action  for  false  imprisonment  proof 
must  be  given  of  circumstances,  from  which  the 
judge  and  jury  may  decide  whether  there  vras  or 
was  not  a  restraint  or  a  detention  of  the  person ; 
and  it  is  not  enough  for  witnesses  to  swear  that 
they  considered  the  plaintiff  was  in  custody,  and 
thought  that  he  was  under  restraint  ;  nor  is  it 
enough  to  shew  that  the  defendant,  at  a  police- 
office,  stood  before  the  plaintiff  and  said,  "  You 
cannot  go  away  till  the  magistrate  comes,"  if  it 
appears  that  he  relinquished  that  attitude,  and 
went  to  another  part  of  the  office  before  the 
plaintiff  had  made  any  attempt  to  depart. 
Cant  V.  Parsms,  6  C.  &  P.  504. 

The  merely  giving  a  person  in  charge  to  a 
peace  officer,  where  the  officer  never  takes  the 
person  of  the  defendant  into  custody,  is  not  an 
imprisonment  which  will  support  an  action. 
Simpsan  v.  Jlill,  1  Esp.  431. 

It  is  an  imprisonment  where  a  bailiff  tells  a 
person  that  he  has  a  writ  against  him,  and 
thereupon  such  person  peaceably  accompanies 
him.  Grainger  v.  mil,  4  Bing.  N.  C.  212  ; 
S.  P.,  Whalley  v.  Pi^j^pe^'^  7  C.  &  P.  506  ;  BriHow 
V.  Heywood,  1  Stark.  48  ;  4  Camp.  213. 

Bonft  flde  Xistake  of  Law— Acting  in  Dis- 
charge of  Pnblio  Duty.] — An  officer  in  command 
of  military  cantonments,  having  general  control 
of  the  police  in  the  absence  of  the  cantonment 
magistrate,  believing  the  appellant  to  be,  or  to 
be  likely  to  become,  a  dangerous  lunatic,  directed 
two  medical  offioers  to  examine  him,  and  placed 


a  guard  over  him,  until  they  could  decide  on 
case.  The  medical  officers  reported  that 
appellant  was  perfectly  sane  : — Held,  that  a^ 
conduct  of  the  officer  was  not  authorized  by 
the  fact  that  he  acted  in  perfect  good  faith  ii 
supposed  discharge  of  a  public  duty,  and  c 
bon&  fide  belief  that  the  appellant  was  dangei 
did  not  prevent  his  being  liable  for  damage 
the  suit  of  the  appellant.  Siitclair  v.  Brougl 
47  L.  T.  170. 

Arresting  Witness. ]~No  action  lies  ags 
the  sheriff  or  his  officer  ior  arresting  a  pe 
attending  court  as  a  witness,  although  i 
alleged  that  he  knew  that  he  was  privil^ed, 
arrested  him  maliciously.  Magnay  v.  Bari 
error'),  D.  &  M.  652 ;  5  Q.  B.  381 ;  7  Jur.  li: 
Ex.  Ch.  And  see  Stokes  v.  JMiitc,  4  Tyr.  18( 
C.  M.  &  R.  283. 

Detaining  Person  eonvertlng  Chattel.]— 
plaintiff,  having  wrongfully  in  his  possessic 
chattel  of  the  defencUknts\  and  being  abou 
remove  it  from  their  premises  and  convert  i 
his  own  use,  they  demanded  it  from  him,  i 
on  his  refusal  to  give  it  up,  laid  hands  on 
and  detained  him  on  their  premises,  in  ord€ 
prevent  his  carrying  away  and  converting 
chattel ;  doing  no  more,  and  detaining 
plaintiff  no  longer,  than  was  necessary  : — H 
that  the  detention  of  the  plaintiff  was  ille 
Harvey  v.  Mayne,  6  Ir.  R.,  C.  L.  417. 

When   Xalioions   Proseontion   Begins.]  - 

plaintiff  issued  a  plaint  in  a  county  court 
false  imprisonment,  with  a  notice  appen 
that  he  did  not  claim  for  malicious  prosecut 
It  was  proved  at  the  trial  that  he  lodged  at 
defendant's  ;  that  the  defendant  had  remo 
the  plaintiff's  goods  on  a  claim  of  money  owi 
that  the  plaintiff  broke  open  a  door  of  a  rt 
in  the  house  to  get  them,  upon  the  defenda 
wife  refusing  to  give  them  up ;  that  she  g 
him  in  charge;  that  at  the  police-station 
defendant  signed  the  charge-sheet,  on  the  po 
saying  that  everything  must  be  on  his  respo; 
bility ;  and  that  the  pSiintiff  was  kept  in  cha: 
taken  before  justices,  and  discharged.  ' 
judge  nonsuited,  on  the  ground  that  thoi 
there  was  evidence  of  false  imprisonment 
the  signing  of  the  charge,  the  case  then  beca 
one  of  malicious  prosecution,  over  which  he  1 
no  jurisdiction,  and  the  whole  evidence  i 
inseparable,  and  had  been  heard  by  the  jury 
Held,  that  the  false  imprisonment  lasted 
the  plaintiff  was  before  the  magistrates,  and  t! 
the  judge  should  not  have  nonsuited  the  plaint 
but  told  the  jury  to  exclude  from  their  conside 
tion  anything  that  then  occurred.  Austin 
Bowlifig,  5  L.  R.,  C.  P.  634  ;  39  L.  J.,  C.  P.  2( 
22  L.  T.  721 ;  18  W.  R.  1003. 

In  an  action  for  false  imprisonment,  it  appea; 
that  the  plaintiff  was  given  into  custody  by  i 
defendant  on  a  charge  of  stealing,  and  wastal 
before  a  magistrate,  who,  after  hearing  the  € 
dence  of  the  plaintiff  in  support  of  the  char 
remanded  him  : — Held,  that  the  remand  bei 
the  act  of  the  magistrate,  the  defendant  was  oi 
liable  in  damages  for  the  trespass  and  imprist 
ment  in  taking  the  plaintiff  before  the  ma| 
trate.  Lock  v.  Ashton,  12  Q.  B.  871  ;  18  L. 
Q.  B.  76  ;  13  Jur.  167. 

Direction   to   Jury.]  —  The   defendant,   1 
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owner  of  a  beerhouse,  placed  the  plaintiff  therein 
to  cany  on  the  business  as  his  servant  at  weekly 
wages,  under  an  agreement  for  a  month^s  notice 
to  determine  the  service.  Having  given  him  a 
week's  notice,  the  defendant  made  up  the 
account  and  fequired  the  plaintiff  to  pay  him 
the  balance ;  and  on  his  refusal  to  accede  to  this 
request,  on  the  ground  that  he  had  not  received 
the  stipulated  month's  notice,  the  defendant 
brought  in  a  superintendent  and  a  sergeant  of 
police,  one  of  whom,  on  the  plaintiff^s  attempting 
to  go  up-stairs,  refused  to  permit  him  to  do  so, 
andf  ultimately  only  allowed  him  to  go  accom- 
panied by  an  officer.  After  some  further  alter- 
cation about  the  money,  and  the  plaintiff's  again 
refusing  to  hand  it  over  at  the  request  of  the 
supeiintendent,  the  latter  asked  the  defendant  if 
he  should  take  him ;  it  did  not  appear  what 
answer  the  defendant  made,  but  the  officer  took 
the  plaintiff  into  custody,  and  entered  a  charge  of 
embezzlement  against  him  at  the  station-house, 
and  afterwards  carried  him  before  the  magistrates, 
by  whom  he  was  discharged.  In  an  action  in 
a  county  court  for  the  f&Use  imprisonment,  the 
judge  told  the  jury  that  there  were  three  questions 
for  their  consideration  :  first,  whether  there  was 
any  imprisonment ;  secondly,  by  whom  it  was 
committed  ;  thirdly,  whether  there  was  any  legal 
ground  for  it.  Upon  the  first  point,  he  told  them 
that  "  to  constitute  an  imprisonment  it  was  not 
necessaiy  that  the  person  should  be  locked  up 
within  four  walls,  but  that  if  he  was  restrainea 
in  his  freedom  of  action  by  another,  that  was  an 
act  of  imprisonment,  and  that  the  way  in  which 
the  plaintiff  had  been  constrained  in  his  own 
house,  aud  the  restraint  put  upon  his  person  by 
refusing  him  permission  to  leave  the  room  and 
go  up-stairs  in  his  own  house,  was  in  itself  an 
impriaonment,  independent  of  his  being  conveyed 
before  a  magistrate  ;"  upon  the  second,  *<  that  if 
they  found  the  defendant  was  the  moving  party 
in  causing  the  imprisonment,  he  was  responsible 
for  it,"  and,  upon  the  third,  '*  that  the  plaintiff, 
as  tenant  or  as  lawful  occupier,  under  an  agree- 
ment not  then  terminated,  of  the  premises,  was 
not  li^ally  liable  to  be  ejected  by  compulsion 
and  without  notice,  and  that  if  he  refused  to 
leave  his  house,  the  defendant. could  only  eject 
him  by  adopting  the  proper  legal  proceedings  to 
obtain  possession,  and  that  there  was  no  evidence 
whatever  to  supnort  or  justify  the  charge  of  em- 
bezElement."  Tne  jury  having  found  for  the 
plaintiff : — Held,  that  although  the  latter  part 
of  the  summing  up  (which  seemed  to  assume 
that  there  was  a  tenancy,  or  quasi  tenancy)  was 
somewhat  inaccurate,  it  did  hot  amount  to  a  mis- 
direction in  point  of  law.  Wamtr  v.  Riddiford, 
4  a  B.,  N.  S.  180. 

Prolonging  Imprisonment] — The  plaintiff  was 
in  custody  under  an  attachment  from  the  Court 
of  Chaneeiy,  for  non-payment  of  costs  to  the 
plaintiff  in  a  suit  in  equity,  the  defendant  in  this 
action.  After  the  costs  were  paid,  the  solicitor 
of  the  plaintiff  in  equity  (the  now  defendant) 
refused  to  give  an  order  to  the  sheiiff  to  dis- 
charge the  plaintiff,  saying,  **  Let  him  go  to  the 
court  to  purge  his  contempt."  The  judge  in 
equity  discharged  him  on  motion : — Held,  that 
no  action  was  maintainable  for  refusing  to  give 
the  order  to  the  sheriff,  and  thereby  prolonging 
plaintiff's  imprisonment,  except  on  proof  of  ex- 
press malice.  Moore  v.  Oardnery  16  M.  &  W. 
593. 


Eemoring  while  in  Prison.]— The  removal  of 
a  person  from  one  part  of  a  prison  to  another,  in 
which  he  is  not  legally  confined,  is  a  trespass. 
Cohhett  v.  Grey,  4  Ex.  729  ;  19  L.  J.,  Ex.  137. 

b.  Oivinff  in  Charge  of  the  Police. 

On  Breach  of  thePeaoe.] — The  plaintiff  entered 
the  defendant's  shop  to  purchase  an  article  in 
the  shop,  when  a  dispute  arose  between  the 
plaintiff  and  the  defendant's  shopman;  the 
plaintiff  refusing  on  request  to  go  out  of  the 
shop,  the  shopman  endeavoured  to  turn  him 
out,  and  an  affray  ensued  between  them ;  the 
defendant  came  into  the  shop  during  the  affray, 
which  continued  for  a  short  time  after  he  came  ; 
the  defendant  then  requested  the  plaintiff  to 
leave  the  shop  quietly ;  but  he  refusing  to  do 
so,  the  defendant  gave  him  in  charge  to  a  police- 
man, who  took  him  to  a  station-house : — Held, 
that  he  was  justified,  under  the  circumstances,  in 
giving  the  plaintiff  in  charge  to  a  policeman,  for 
the  purpose  of  preventing  a  renewid  of  the  affray. 
Timothy  v..  Simpton,  1  C,  M.  &  B.  757  ;  5  Tyr. 
244  ;  6  C.  &  P.  499. 

A  man  and  his  wife  refused  to  go  out  of  the 
shop  of  a  baker,  and  continued  to  abuse  him  in 
relation  to  an  alleged  overcharge,  until  a  crowd 
of  100  or  150  persons  collected  round  the  shop, 
and  obstructed  the  public  passage  : — Held,  that 
the  baker  was  justified  in  giving  the  man  and  his 
wife  into  custody,  and  that  their  conduct  amounted 
to  a  breach  of  the  peace.  Cohen  v.  Hu9kis8on,  2 
M.  &  W.  477  ;  M.  &  H.  150. 

Proof  of  annoyance  and  disturbance  by  a  person 
present  at  a  meeting,  such  as  crying  **  Hear, 
near  ; "  and  putting  questions  to  a  speaker,  and 
making  observations  o^  his  statement,  will  not 
justify  the  chairman  of  the  meeting  in  giving 
such  person  in  charge  to  the  police ;  but,  to  justify 
such  course  of  proceeding,  it  must  be  shewn,  that 
what  was  done  amounted  to  a  breach  of  the  peace. 
Woodinq  v.  OxUy,  9  C.  &  P.  1. 

To  a  declaration  for  an  assault  and  false  im- 
prisonment, the  defendant  pleaded  that  the  plain- 
tiff attempted  forcibly  to  break  and  enter  his 
messuage  or  public-house  without  the  leave  of  the 
defendant,  whereupon  he,  the  defendant,  resisted 
such  entrance  ;  and  because  the  plaintiff  behaved 
himself  violently,  and  created  a  disturbance  in  the 
street,  by  which  means  a  mob  was  assembled  and 
the  defendant's  business  interrupted,  and  his 
customers  annoyed,  and  because  the  plaintiff 
threatened  to  continue  such  violent  conduct,  and 
to  renew  his  attempts  and  efforts  to  get  into  the 
house,  and  because  no  request  or  entreaty  of  the 
defendant  to  the  plaintiff  to  abstain  from  and 
abandon  his  attempts  and  efforts  was  complied 
with,  the  defendant,  in  order  to  preserve  the 
peace,  and  secure  himself  from  a  renewal  of  such 
attempts  and  efforts,  gave  him  in  charge  to  a 
constable,  to  be  carri^  before  a  justice  of  the 
peace  : — Held,  that  the  plea  was  good  after  ver- 
dict.   Ingle  v.  Bell,  1  M.  &  W.  516. 

If  a  person  conducts  himself  in  a  disorderly 
manner  in  a  public-house,  and  the  landlord  re- 
quests him  to  depart,  and  he  refuses  to  do  so,  the 
landlord  is  justified  in  lajdng  hands  on  him  to 
put  him  out ;  and  if,  while  the  landlord  has  hold 
of  him  to  put  him  out,  the  person  lays  hands 
on  the  landlord,  this  is  an  assault ;  and  if  it  is 
seen  by  a  peace  officer,  he  is  justified  in  taking 
the  person  into  custody.  Howell  v.  Jackson,  6 
C.  &  P.  723. 
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So,  if  a  person,  without  committing  any  assault, 
makes  such  noise  or  disturbance  in  a  public- 
house  as  would  create  alarm,  and  disquiet  the 
neighbourhood,  and  the  persons  passing  along  the 
adjacent  street,  this  would  be  such  a  breach  of 
the  peace  as  would  not  only  justify  the  landlord 
in  turning  the  person  out  of  the  house,  but  would 
justify  the  landlord  in  immediately  giving  the 
person  into  the  custody  of  a  peace  officer,  pro- 
vided that  this  had  occurred  in  the  presence  of 
the  officer.    lb, 

A  plea,  justifying  an  arrest  for  an  affray  with- 
out warrant,  ought  to  contain  a  direct  averment 
that  there  was  an  affray  or  a  breach  of  the  peace 
continuing  at  the  time  of  the  arrest,  or  a  well- 
founded  apprehension  of  its  renewal.  Price  v. 
Seeley,  10  C.  &  F.  28. 

A  person  is  justified  in  giving  in  charge,  and  a 
constable  in  arresting,  without  warrant,  a  party 
who  has  been  guilty  of  a  breach  of  the  peace,  if 
there  are  reasonable  grounds  for  apprehending  its 
continuance  or  imm^ate  renewal,  but  not  other- 
wise ;  and  the  circumstances  from  which  such  an 
inference  is  raised  are  for  the  jury.  JBaynet  v. 
Brewster,  2  Q.  B.  376  ;  1  G.  &  D.  669  ;  11  L.  J., 
Q.  B.  24  ;  6  Jur.  392. 

To  an  action  for  false  imprisonment,  a  plea 
that  the  plaintiff  came  to  the  door  of  the  defen- 
dant's house,  and  with  violence  attempted  to  enter 
against  his  will,  and  wilfully  and  wantonly  rang 
the  door  bell,  without  lawful  occasion,  and  made 
a  g^reat  noise  and  disturbance,  to  the  annoyance  of 
the  defendant,  and  against  the  peace  of  the  Queen, 
and  (after  request  to  cease)  continued  making 
such  noise,  without  any  lawful  excuse  ;  and  there- 
upon the  defendant,  in  order  to  preseiTC  the  peace, 
and  render  good  order  and  tranquillity  in  his 
house,  gave  the  plaintiff  in  charge  to  a  policeman : 
— Held,  bad,  as  not  shewing  that,  at  the  time  the 
plaintiff  was  given  in  charge,  he  was  committing 
a  breach  of  the  peace,  or  that  there  was  reasonable 
ground  for  apprehending  that  a  breach  of  the  peace 
would  be  committed.  Chant  v.  Moser,  6  M.  &  G. 
123 ;  6  Scott,  N.  R.  46  ;  2  D.,  N.  S.  923  ;  12  L.  J., 
C.  P.  146  ;  7  Jur.  854. 

Where  no  Breach— Evidence  of  Authority  of 
Partief.]-— See  Luoas  v.  Matony  10  L.  R.,  Ex.  251 ; 
44  L.  J.,  Bx.  145  ;  33  L.  T.  13  ;  23  W.  R.  924. 

Liability  of  Parties.]— iS^&«  tupraj  Pabties. 

Intention.] — Prosecuting  a  person  with  any 
other  motive  than  that  of  bringing  a  guilty  party 
to  justice  is  a  malicious  prosecution  in  law  ;  as, 
for  instance,  where  a  prosecution  is  instituted 
against  a  person  with  a  view  of  terrifying  parties 
from  the  commission  of  some  prevalent  offence. 
—  Per  Alderson  and  Martin,  BB.  8tev&M  v. 
Midland  Counties  Railway  Company ,  2  C.  L.  R. 
1300  ;  10  Ex.  352 ;  23  L.  J.,  Ex.  328 ;  18  Jur. 
932. 

o.  Arresting  on  Stuiplcion. 

With  Warrant.]  — If  an  individual  prefers 
a  complaint  to  a  magistrate,  and  procures  a 
warrant  to  be  granted,  upon  which  the  accused 
is  taken  into  custody,  the  complainant  is  not 
liable  for  that  imprisonment,  and  that  even 
although  the  magistrate  had  no  jurisdiction. 
Brown  v.  Chapman^  6  0.  B.  365  ;  17  L.  J.,  C.  P. 
329  ;  12  Jur.  799. 

A  defendant  gave  Information  before  a  magis* 


trate,  upon  which  the  plaintiff  was  taken  up  on 
a  warrant,  and  brought  before  the  magistrate. 
After  the  charge  was  dismissed  for  the  time,  and 
the  plaintiff  liberated  on  his  promise  to  appear 
at  a  future  day,  the  defendant  stated  that  he 
had  another  charge,  of  forgery,  against  the  plain- 
tiff, who  was  retiring,  but  was  again  put  to  the 
bar  : — Held,  that  trespass  was  not  maintainable. 
Barber  v.  Bollinson,  1  C.  &  M.  330  ;  3  Tyr.  267. 

The  defendant  having  charged  the  plaintiff 
with  felony,  the  plaint&I  was  taken  up  for  it 
under  a  justice's  warrant.  At  the  hearing  before 
the  justice,  the  plaintiff  was  discharged  on  his 
promise  to  appear  again  in  a  week,  upon  which 
the  defendant  said  he  had  another  charge  of 
forgery  against  him.  The  plaintiff  was  stopped 
by  an  officer  add  again  put  to  the  bar,  but  dis- 
missed on  a  similar  promise : — Held,  that  his 
remedy  against  the  defendant  was  in  trespass. 
lb. 

Where  a  party  lays  a  complaint  before  a 
magistrate  on  a  subject-matter  over  which  he 
has  a  general  jurisdiction,  and  the  magistrate 
grants  a  warrant  upon  which  the  party  charged 
is  arrested,  the  party  laying  the  complaint  is  not 
liable  as  a  trespasser,  although  the  particular 
case  is  one  in  which  the  magistrate  had  no 
authority  to  act.  West  v.  SmaUwood,  3  M.  &  W. 
418  ;  6  D.  P.  C.  580. 


Against   whom.] — In  an  action  by  A. 

B.  for  false  imprisonment,  B.  cannot 
himself  under  a  magistrate's  warrant 
C,  although  A.  was  charged  with  felony 
the    magistrate,  and   was   the   person 

whom  the  warrant  was  intended  to 
Hoye  V.  Bush,  2  Scott,  N.  R.  86  ;  1  M.  t 


against 

defend 

against 

before 

against 

issue. 

G.  775. 


Ezoet B  of  Violence.] — ^Where  in  an  action 

against  the  serjeant-at-arms  of  the  House  of 
Commons,  for  forcibly  and  with  the  assistance 
of  armed  soldiers,  breaking  into  the  house  of  the 
plaintiff  (the  outer  door  being  shut  and  fastened) 
and  arresting  him  there,  being  justified  under 
the  Speaker's  warrant  to  arrest  the  plaintiff,  a 
member  of  the  House,  for  a  breach  of  privilege, 
to  which  there  was  a  new  assignment  of  excess 
in  using  military  force : — Held,  that  evidence  of 
acts  of  violence  of  the  mob  committed  in  parts 
adjacent,  though  out  of  view  and  hearing  of  the 
plaintiff  in  his  house,  if  they  appeared  to  be  con- 
nected with  the  same  purpose  as  actuated  those 
about  the  house,  might  be  admitted  to  shew  the 
danger  and  difficulty  of  executing  the  warrant 
by  force  against  the  plaintiff  in  his  own  house 
without  the  aid  and  protection  of  the  military. 
Burdett  v.  Coleman,  14  East,  163,  183. 

Evidence.]  —  In   an    action  for  false 


imprisonment,  the  on^s  of  justifying  rests  on 
the  defendant :  therefore,  in  trespass,  for  causing 
the  plaintiff  to  be  apprehended  under  a  justice^s 
warrant : — Held,  tnat  he  might  maintain  the 
action  without  producing  the  warrant.  Holroyd 
V.  Doncaster,  11  Moore,  441 ;  8.  C,  nom.  BloU 
royd  V.  Lancaster,  3  Bing.  492. 

Without  Warrant— Felony.] — ^A  private  per- 
son cannot  apprehend  another  upon  a  suspicion 
of  felony,  for  the  purpose  of  taking  him  to  the 
place  where  the  theft  was  committed,  in  order 
to  ascertain  whether  he  was  the  thief.  Hall  y. 
Booth,  3  N.  &  M.  316. 


13 


MALICIOUS  PKOSECUTION,  &c. 


14 


In  an  action  for  false  imprisoninent,  the  defen- 
dant justified  on  the  ground  that  the  plaintiff 
had  been  his  lodger,  and  after  she  had  left  her 
apartments,  he  discovered  thnt  some  feathers 
were  missing  from  a  bed  which  she  had  occupied, 
and  he,  suspecting  her  to  be  the  person  that  had 
stolen  them,  caused  her  to  be  apprehended.  It 
appeared  that  the  defendant  took  a  policeman  at 
nigfat  to  the  new  lo^ng  of  the  plaintiff,  a  few 
dajB  after  she  had  left  his  house,  and  had  her 
apprehended  and  taken  to  the  station-house,  and 
the  next  day  she  was  examine  before  the  magis- 
trate and  discharged  : — Held,  that  as  the  defen- 
dant had  taken  the  law  into  his  own  hands,  and 
not  adopted,  as  a  prudent  person  would  under 
snch  circumstances,  the  cautious  course  of  having 
a  pierious  investigation  by  a  magistrate,  and 
obtaining  a  warrant  from  him,  it  was  incumbent 
on  him  to  make  out  to  the  entire  satisfaction  of 
the  jury,  not  only  that  a  felony  had  been  com- 
mitted, but  that  the  circumstances  of  the  case 
were  such  that  they  or  any  reasonable  person, 
acting  without  passion  or  prejudice,  would  fairly 
have  suspected  the  plaintiff  of  being  the  person 
who  had  committed  it.  Allen  v.  Wright ^  8  C. 
&  P.  622. 

A  plea  justifying  the  breaking  and  entering  a 
house,  without  warrant,  on  suspicion  of  felony, 
oog^t  distinctly  to  shew,  not  only  that  there  was 
reason  to  believe  that  the  suspected  person  was 
there,  but  also  that  the  defendant  entered  for  the 
pnrpose  of  apprehending  him.  Smith  v.  Shirley, 
3  C.  B.  142  ;  16  L.  J.,  C.  P.  230. 

It  is  doubtful  whether,  in  an  action  for  false 
imprisonment,  mere  personal  resemblance  be- 
tween the -plaintiff  and  th6  person  who  had  com- 
mitted a  felony  can  afford  reasonable  ground  of 
suspicion,  justifying  an  arrest  on  the  part  of  a 
private  peison  without  a  warrant.  But,  at  all 
events,  the  plea  will  fail  unless  either  the  defen- 
dant himself  saw  the  felony  committed,  or  unless 
the  person  who  saw  it,  and  on  whose  informa- 
tion he  acted,  spoke  positively  to  the  identity. 
Jtayner  v.  German,  1  F.  &  F.  700. 

A  declaration  charged  an  assault  and  battery 
of  the  plaintiff,  and  taking  him  into  custody 
along  certain  streets,  and  imprisoning  him  on  a 
false  charge  of  an  assault  with  an  intent  to 
commit  a  felony  ;  plea,  that  the  plaintiff  having 
assaulted  the  defendant,  the  latter  gave  the 
former  in  charge  to  a  peace  officer,  who  took 
him  before  a  magistrate ;  all  the  allegations  in 
the  count  being  proved : — Held,  that  the  plea 
was  no  sufficient  answer.  Stammers  v.  Yearsley, 
3  M.  &  Scott,  410  ;  10  Bing.  36. 


d.  Proonringr  Warrants. 

Liability.]  —  Though  it  may  be  the  subject  of 
a  trespass  in  the  magistrate  to  grant  an  illegal 
warrant,  yet  an  action  on  the  case  may  be  sup- 
ported against  the  person  who  causes  and  pro- 
cures such  warrant  to  issue,  if  it  is  done  mali- 
ciously, and  without  reasonable  or  probable  cause. 
Elsee  V.  Smith  {in  error),  1  D.  &  R.  97  ;  2  Chit. 
304. 

A  bankrupt  (who  had  obtained  an  order  for 
protection  under  12  &  13  Vict.  c.  106,  s.  112),  at 
the  time  of  his  bankruptcy,  was  in  arrear  for  two 
poor-rates,  and  had  been  assessed  to  a  third  rate, 
which,  however,  was  not  allowed  or  published 
until  after  his  bankruptcy.  The  overseers,  pend- 
ing the  protection,  summoned  him  for  the  non- 


payment of  the  three  rates  ;  he  did  not  attend 
before  the  justices,  but  returned  the  summons  to 
the  assistant  overseer,  stating  in  writing  on  it  the 
fact  of  his  having  a  protection  order,  and  the 
assistant  overseer  saw  the  messenger  of  the  Court 
of  Bankruptcy  in  possesion  of  his  goods,  which 
were  afterwards  sold.  The  justices,  on  the  ap- 
plication of  the  overseers,  then  issued  a  distress 
warrant  on  his  goods  for  the  amount  of  the  three 
rates,  which  warrant  was  returned  nulla  bona, 
and  a  warrant  of  commitment  issued,  under 
which  he  was  arrested  and  imprisoned,  until  re- 
leased by  an  order  of  a  commissioner  in  bank- 
ruptcy. The  bankrupt  then  brought  an  action 
against  the  overseen,  for  maliciously,  and  with- 
out reasonable  or  probable  cause,  procuring  and 
obtaining  from  the  justices  a  warrant  of  com- 
mitment against  him,  and  under  that  arresting 
and  imprisoning  him,  and  also  for  assaulting  him, 
and  giving  him  into  custody  : — Held,  first,  that 
there  was  no  absence  of  reasonable  or  probable 
cause  for  assuming  the  Court  of  Bankruptcy  not  to 
have  the  power  of  protecting  the  bankrupt  from 
arrest  in  respect  of  the  rate  made  before,  but  not 
allowed  till  after  the  bankruptcy.  Phillips  v. 
Naylor,  4  H.  &  N.  565 ;  28  L.  J.,  Ex.  225 ;  5 
Jur.,  N.  S.  996— Ex.  Ch. 

Held,  secondly,  that  there  was  no  absence  of 
reasonable  or  probable  cause  for  supposing  that 
the  protection  order  was  not  good  against  the 
warrant  of  commitment  in  respect  of  the  aggre- 
gate of  all  the  rates.    Ih, 

Held,  thirdly,  that  there  was  no  evidence  of 
malice.    Ih. 

Held,  fourthly,  that  trespass  would  not  lie 
against  the  overseers  for  causing  the  bankrupt 
to  be  arrested  under  the  warrant  of  commitment. 
Ih, 

Xisdeseription  of  Offence.] — Where  a  person 
having  lost  a  bill  of  exchange,  which  he  supposes 
to  have  been  stolen,  goes  before  a  magistrate, 
and  relates  the  circumstances  of  the  loss,  and 
the  magistrate  grants  his  warrant  to  apprehend 
A.  on  a  charge  of  having  *^  feloniously  stolen, 
taken,  and  carried  away  "  the  bill  of  exchange 
(language  which  the  complainant  did  not  use 
when  he  laid  his  information),  and  upon  sub- 
sequent investigation  of  the  case  it  turns  out  to 
be  no  felony  : — Held,  that  an  action  would  not 
lie  for  maliciously  procuring  the  magistrate  to 
grant  his  warrant ;  to  sustain  the  averment  of 
malice,  the  charge  must  be  wilfully  false.  Cohen 
V.  Morgan,  6  D.  &  B.  8  ;  S  P,,  (hrratt  v.  Mor- 
ley,  1  G.  &  D.  46  ;  1  Q.  B.  18. 

Search  Warrant.]  —  An  action  lies  for  mali- 
ciously obtaining  or  executing  a  warrant  to  search 
a  house  for  smuggled  goods,  though  none  are 
found.    Boot  V.  Cooper,  1  T.  R.  535. 

A  declaration  stated,  that  the  defendant,  in- 
tending to  injure  the  plaintiff  in  his  good  name, 
and  to  cause  his  dwelling-house  to  1^  searched 
for  stolen  goods,  and  to  procure  him  to  be  im- 
prisoned, went  before  a  magistrate,  and  falsely, 
maliciously,  and  without  probable  cause,  charged 
that  certain  goods  of  his  had  been  feloniously 
stolen,  and  that  he  suspected  that  the  goods  were 
concealed  in  the  plaintiff's  dwelling-house ;  and, 
upon  such  charge,  the  defendant  procured  the 
magistrate  to  grant  a  warrant,  authorizing  a 
constable,  with  necessary  assistance,  to  enter 
the  plaintiff's  house  to  search  for  the  goods ;  and 
the  defendant,  with  other  persons,  caused  and 
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procaied  the  dwelling-house  to  be  searched  and 
inimmaged  for  the  goods  by  such  persons,  and 
the  door  of  such  house,  and  a  pantry  there  to  be 
broken  to  pieces,  and  the  plaintiff  and  his  family 
to  be  disturbed  in  the  possession,  and  his  goods 
to  be  carried  away : — Held,  that  the  acts  of 
violence  alleged  to  have  been  committed  in  the 
house  appeared  sufficiently  by  the  declaration  to 
have  been  acts  done  in  pursuance  of  the  warrant, 
and  in  consequence  of  the  charge  made  by  the 
defendant,  and  that  they  were  stated  as  mere 
matter  of  aggravation ;  and,  consequently, 
that  the  whole  count  containing  this  statement 
was  in  case.  Hensworth  v.  Fowkeg,  4  B.  &  Ad. 
449. 


And  Bubflequent  Arrest.]  —  The  defen- 


dant, a  miller,  saw  a  number  of  sacks,  partly 
covered  with  a  tarpaulin,  lying  on  a  quay  along- 
side a  vessel ;  seeing  his  mark  on  one  of  the 
sacks,  he  cut  it  open,  and  found  it  contained 
pieces  of  sacks,  some  new  and  some  old.  He  re- 
moved the  tarpaulin,  and  saw  some  sacks  on 
which  was  his  mark,  and  on  others  it  was  cut 
away.  Being  informed  that  the  sacks  were 
about  to  be  shipped  by  the  plaintiff  for  the  manu- 
facture of  paper,  he  laid  an  information  before  a 
magistrate  that  he  had  reason  to  suspect,  and 
did  suspect,  that  some  sacks,  his  property,  had 
been  stolen,  and  were  then  in  possession  of  the 
plaintiff.  Thereupon  the  magistrate  issued  a 
warrant  to  search  for  the  goods,  and  if  they 
should  be  found,  to  bring  them  and  the  plaintiff 
before  him,  to  be  dealt  with  according  to  law. 
The  plaintiff  was  accordingly  apprehended,  and 
taken  before  the  magistrate,  who  dismissed  the 
charge.  In  an  action  for  maliciously  causing 
the  search  warrant  to  be  issued,  and  the  plaintiff 
apprehended  : — Held,  first,  that  the  magistrate 
was  justified  in  issuing  a  warrant  in  that  form, 
since  the  application  for  a  search  warrant  in- 
volved an  application  to  arrest.  Wyatt  v. 
White,  5  H.  &  N.  371 ;  29  L.  J.,  Ex.  193  ;  8  W. 
R.  307. 

Held,  secondly,  that  there  was  no  absence  of 
reasonable  and  probable  cause  for  the  informa- 
tion, and  consequently  the  defendant  was  not 
liable  either  in  respect  of  the  search  warrant  or 
arrest.    lb, 

e.  Malloiotui  Conviotlons. 

Proof  of.] — In  an  action  against  a  magistrate 
for  a  malicious  conviction,  it  is  not  sufficient  for 
the  plaintiff  to  shew  that  he  was  innocent  of  the 
offence  of  which  he  was  convicted  ;  but  he  must 
also  prove,  from  what  passed  before  the  magis- 
trate, that  there  was  a  want  of  probable  cause. 
Bwrley  v,  Bethum^  1  Marsh.  220  ;  5  Taunt. 
580. 

A  count  alleged  that  the  defendant,  a  justice 
of  the  peace,  unlawfully  and  maliciously,  and 
without  reasonable  or  probable  cause,  took  the 
information  of  A.  against  the  plaintiff,  and 
wrongfully,  wilfully,  maliciously,  and  without 
reasonable  or  probable  cause,  as  the  defendant 
well  knew,  convicted  the  plaintiff,  and  he  was 
thereby  compelled  to  pay  a  sum  of  money,  and 
that  upon  appeal  to  the  quarter  sessions  the  con- 
viction was  afterwards  quashed.  A  verdict 
having  been  found  for  the  plaintiff,  the  court  re- 
fused to  arrest  the  judgment.  Oeleii  v.  IlalL  2 
H.  &  N.  379. 


3.  What  must  be  Pbovbd  in  Action  p< 

a.  AcaolttaL 

Plaintiff  most  Shew  that  lie  Snooeeded.] 

pUintiff,  to  recover  in  an  action  for  the  malic: 
issue  of  process,  must  have  had  judgment  in 
favour  in  that  process.  Taylor  v.  Ford,  29  I 
392  ;  22  W.  R.  47. 

A  declaration  for  maliciously  setting  in  mo 
a  court  of  competent  jurisdiction  is  not  1 
because  it  does  not  aver  that  the  proceedi 
terminated  in  favour  of  the  plaintiff.  Jtedtca 
Mc Andrew,  9  L.  R.,  Q.  B.  74  ;  29  L.  T.  421 
W.  R.  60. 

Therefore  a  declaration  for  maliciously 
without  reasonable  or  probable  cause  procu] 
the  arrest  and  detention  of  a  vessel  in  a  con 
court  suit  for  necessaries,  "  until  the  proceed 
in  tiie  court  in  the  matter  of  the  arrest  and 
tention  were  determined,  and  the  ship  releaa 
is  good,  without  an  express  averment  that 
proceedings  were  determined  in  favour  of 
plaintiff.    lb. 

An  action  for  malicious  prosecution  canuo 
maintained  till  the  prosecution  is  termina 
which  must  appear  upon  the  declaration.  Fu 
V.  JBrittow,  1  Dougl.  215. 

A  declaration  in  an  action  for  a  malicious  ] 
secution  for  felony  must  state  that  the  prosi 
tion  is  at  an  end  ;  and  alleging  that  the  plaii 
was  discharged  from  his  imprisonment  is 
sufficient.    Moryan  v.  Hvghes,  2  T.  R.  225. 

If  it  alleges  that  he  was  discharged  by 
grand  jury  not  finding  the  bill,  it  will  she' 
legal  end  to  the  prosecution.    lb. 

Proceedings  Abroad.] — The  principle  1 


in  an  action  for  maliciously  and  without  reat 
able  and  probable  cause  setting  the  law  of 
country  in  motion  to  the  damage  of  the  plain 
it  is  essential  to  shew  that  the  proceeding  alle 
to  be  instituted  maliciously,  and  without  reaf 
able  and  probable  cause,  has  terminated  in  fa^ 
of  the  plaintiff,  if  from  its  nature  it  is  capt 
of  such  a  termination,  applies  where  an  act 
is  brought  for  falsely  and  fraudulently  cauE 
a  proc^ding  to  be  taken  in  a  foreign  court 
the  damage  of  the  plaintiff.  Qistrique 
Behrens,  3  Bl.  &  El.  709  ;  30  L.  J.,  Q.  B.  163 
Jur.,  N.  S.  1028. 

parte.] — The  rule,  that  in  an  ac< 


for  a  malicious  prosecution  the  plaintiff  is  boi 
to  shew  a  termination  of  the  proceedings  in 
favour,  does  not  apply  where  the  proceedingg 
respect  of  which  the  action  is  brought,  are 
parte,  and  must  of  necessity  terminate  unfav( 
ably  to  the  plaintiff ;  as  where  the  defend 
maliciously  exhibits  articles  or 'demands  sure 
of  the  peace  against  th&  plaintiff,  in  which  ci 
the  latter  has  no  opportunity  of  controvert 
the  oath  of  the  defendant.  Stetoart  v.  Qrom 
7  C.  B.,  N.  S.  191  ;  29  L.  J.,  0.  P.  170 ;  6  J 
N.  S.  776. 

Katnre  of  Acquittal.] — An  action  lies  fo 
malicious  prosecution,  though  the  plaintifi 
acquitted  on  a  defect  in  the  indictment.  Wi 
V.  Fentham,  4  T.  R.  247. 

So,  for  the  malicious  prosecution  of  a  bad 
dictment  for  perjury.  Pippet  v.  Heam,  1  I 
R.  266  ;  5  B.  ^  A.  634. 

If  a  party  is  indicted  for  a  felony,  though 
is  acquitted  without  calling  witnesses,  he  can 
maintain  an  action  for  a  malicious  prosecuti 
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I^ 


if  his  acquittal  was  the  result  of  deliberation, 
and  the  evidence  was  sufficient  to  cause  the 
jttiy  to  pause.    Smith  y,  Macdonald,  3  Esp.  7. 

WKtn  Proeeadingt  not  Qnashad.] — ^An  action 
for  a  malicious  prosecution  will  not  lie  if  the 
proceeding  complained  of  terminated  in  the  con- 
viction of  the  plaintiff,  which  has  not  been 
quashed ;  and  it  makes  no  difference  that  there 
is  no  appeal  from  such  conviction,  Basibi  v. 
MaUketcs,  2  L.  R„  C.  P.  684  ;  36  L.  J.,  M.  C.  93 ; 
16  L.  T.  417  ;  15  W.  R.  839. 

•Qusere,  whether  an  action  is  maintainable 
against  a  justice  of  the  peace  for  wilfully  and 
maliciously,  and  without  reasonable  and  probable 
cause,  convicting  a  person  in  a  penalty  in  a 
matter  in  which  the  justice  has  jurisdiction,  and 
which  penalty  is  paid,  but  the  conviction  has 
been  subsequently  quashed.  Oelen  v.  Ifallj  2 
H.  k,  N.  379  ;  27  L.  J.,  M.  C.  78. 

A  pcTBon  convicted  of  a  trespass  under  the 
Game  Act,  1  &  2  Will.  4,  c.  32,  underwent  the 
sentence  of  imprisonment  under  that  conviction, 
and  did  not  appeal  against  it : — Held,  that  that 
conviction  was  an  answer  to  an  action  against 
the  informer  for  a  maliciousprosecution.  Mellory. 
Jiaddeley,  2  C.  &  M.  675 ;  4  Tyr.  962 ;  6  C.  &  P.  374. 

A  declaration  stated  tiiat  A.  issued  against  B.  a 
writ  of  summons,  specially  indorsed,  for  28^.  ; 
that  B.  paid  A.  10/.  on  account ;  that  A.  after- 
wards, maliciously,  and  without  reasonable  or 
probable  cause,  signed  judgment  for  default  of 
appearance,  for  28/.,  and  arrested  6.  under  a  ca. 
sa.  for  that  amount,  and  compelled  him,  in  order 
to  obtain  his  dischaige,  to  pay  30/.  :— Held,  that 
the  action  was  not  maintainable,  inasmuch  as 
the  judgment  operated  as  an  estoppel,  and  pre- 
cluded the  plaintiff  from  averring  that  the  sum 
of  28/.  was  not  due.  Hvffer  v.  Allen,  2  L.  B., 
Ex,  15  ;  36  L.  J.,  Ex.  17  ;  12  Jur.,  N.  S.  930 ; 
15  L.  T.  225  ;  4  H.  &  C.  634. 

The  proper  course  would  have  been  to  apply 
to  the  court  or  a  judge  to  reduce  the  judgment 
to  the  amount  actually  due.    lb, 

b.  Kalica,  and  Absence  of  Seaaonable  and 
Probable  Oauae. 

Oniu  of  Proof  1 — In  an  action  for  malicious 
prosecution  the  burden  of  proof  as  to  all  the 
issues  ansing  therein  lies  upon  the  plaintiff. 
Abrath  v.  North^JEattem  MaUway  Qfmpany,  11 
Q.  B.  D.  440  ;  52  L.  J.,  Q.  B.  620  ;  49  L.  T.  618 ; 
32  W.  B.  60 ;  47  J.  P.  692— C.  A.  Reversing  11 
Q.  B.  D.  79  ;  52  L.  J.,  Q.  B.  352. 

It  lies  on  the  plaintiff  to  give  evidence  of 
malice  in  the  defendant,  either  express,  or  to  be 
collected  from  circumstances,  shewing  plainly 
the  want  of  probable  cause  ;  and  the  malice  is 
not  to  be  implied  from  the  mere  proof  of  the 
plaintiff's  acquittal  for  want  of  the  prosecutor's 
appearing  when  called.  Purcell  v.  Macnamura, 
9  East,  361  ;  1  Camp.  199. 

DilforeiiM  between  Xalieioiu  Proseoution  and 
Palse  Imprisonment.] — In  false  imprisonment, 
the  onus  lies  on  the  defendant  to  plead  and  prove 
affirmatively  the  existence  of  reasonable  cause 
as  his  justification,  whereas  in  an  action  for 
malicious  prosecution  the  plaintiff  must  allege 
and  prove  affirmatively  its  non-existence.  Hicks 
V.  Favlkn4^,  8  Q.  B.  D.  167  ;  51  L.  J.,  Q.  B.  268 ; 
30  W.  R.  645.  Affirmed,  46  L.  T.  127  ;  46  J.  P. 
420— C.  A. 


Evidence,  against  whom.]— There  is  a  material 
distinction,  as  to  the  liability  for  a  malicious 
prosecution,  between  the  institution  of  the  prose- 
cution and  its  continuance  after  it  has  been 
already  instituted  without  authority  by  an  agent. 
And  the  absence  of  reasonable  and  probable 
cause,  which  might  be  evidence  of  malice  in  the 
one  case,  will  not  be  so  in  the  other.  Weston  v. 
Beenian,  27  L.  J.,  Ex.  57. 

Where  the  party  put  in  possession  under  a  bill 
of  sale  issued  a  summons  against  the  assignor 
for  feloniously  stealing  some  of  the  chattels  as- 
signed, and  the  assignees  attended  the  hearing, 
and  allowed  the  case  to  be  opened  on  their  behalf 
as  prosecutors : — Held,  that  the  absence  of  reason- 
able and  probable  cause  would  not  be  evidence 
of  malice  as  against  them.    lb. 

Proof  generally.]  —  Where  the  bill  has  not 
been  found,  an  action  cannot  be  supported  with- 
out evidence  of  express  malice,  as  well  as  the 
want  of  probable  cause.  Byne  v.  Moore,  1  Marsh. 
12  ;  6  Taunt.  187. 

Malice  and  the  want  of  probable  cause  must 
both  concur.    Farvier  v.  Barling,  4  Burr.  1971. 

Beaaonable  and  Probable  Cause.] — An  action 
for  a  malicious  prosecution  cannot  be  maintained, 
though  the  accusation  turns  out  to  be  unfounded, 
if  the  prosecutor  can  shew  probable  cause  for 
the  prosecution.  Arbuckle  Vi  Taylor*,  3  Dow, 
160. 


Definition  of] — Reasonable  and  probable 


cause  is  an  honest  belief  in  the  guilt  of  the  ac- 
cused based  upon  a  full  conviction,  founded  upon 
reasonable  grounds,  of  the  existence  of  a  state  of 
circumstances  which,  assuming  them  to  be  true, 
would  reasonably  lead  any  ordinarily  prudent 
and  cautious  man,  placed  in  the  position  of  the 
accuser,  to  the  conclusion  that  the  person  charged 
was  probably  guilty  of  the  crime  imputed. 
There  must  be  (1)  an  honest  belief  of  the 
accuser  in  the  guilt  of  the  accused;  (2)  such 
belief  must  be  based  on  an  honest  conviction 
of  the  existence  of  the  cireumstances  which  led 
the  accuser  to  that  conclusion ;  (3)  such  secondly- 
mentioned  belief  must  be  based  upon  reasonable 
grounds  ;  (4)  the  circumstances  so  believed  and 
relied  on  by  the  accuser  must  be  such  as  amount 
to  reasonable  ground  for  belief  in  the  guilt  of  the 
accused.    Hicks  v.  Faulkner,  infra, 

Qnestion  for  Decision  of  Judge.] — Where  the 
judge  in  order  to  enable  himself  to  determine  the 
issue  of  reasonable  and  probable  cause  leaves 
subsidiary  questions  of  fact  to  the  jury,  the  onus 
of  proving  the  existence  of  such  facts  as  tend  to 
establish  the  want  of  reasonable  and  probable 
cause,  rests  upon  the  plaintiff.  The  plaintiff,  a 
surgeon,  had  attended  M.  for  injuries  alleged  to 
have  been  sustained  in  a  collision  upon  the  de- 
fendants' railway.  M.  brought  an  action  against 
the  defendants,  which  was  compromised  by  the 
defendants  paying  large  sums  for  costs  and 
damages.  Subsequently  the  directors  of  the 
defendant  company  caused  certain  investigations 
to  be  made  which  went  to  shew  that  M.'s  alleged 
injuries  were  not  caused  by  the  accident,  but 
were  fraudulently  produced  by  the  plaintiff  with 
the  consent  of  M.  with  the  intention  of  defraud- 
ing the  defendants.  Counsel  advised,  on  these 
statements  being  laid  before  him,  that  there  was 
good  ground  for  prosecuting  the  plaintiff  and  M. 
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for  conspiracy.  The  plaintiff  was  accordingly 
prosecuted  and  acquitted.  In  an  action  for 
malicious  prosecution,  the  judge  directed  the 
jury  to  find  whether  the  defendants  had  taken 
reasonaHe  care  to  inform  themselyes  of  the  true 
state  of  the  case,  and  whether  they  honestly 
believed  the  case  which  they  laid  before  the 
magistrates  ;  the  jury  having  answered  these 
questions  in  the  affirmative,  the  judge  entered 
judgment  for  the  defendants : — Held,  that  the 
direction  to  the  jury  was  correct,  that  upon  the 
facts  and  findings  of  the  jury,  the  defendants  had 
reasonable  and  probable  cause  for  prosecuting 
the  plaintiff,  and  that  judgment  had  been  rightly 
entered  for  the  defendants.  Abrath  v.  North- 
JScutem  Railway  Company,  11  Q.  B.  D.  440 ;  32 
L.  J.,  Q.  B.  620 ;  49  L.  T.  618  ;  32  W.  R.  50  ;  47 
J.  P.  692. 

At  the  hearing  of  a  plaint  in  a  county  court, 
to  recover  rent,  the  tenant's  son  was  called  as  a 
witness,  and  swore  that  he  had  given  up  the  key 
of  the  premises  to  the  landlord  before  the  rent 
accrued  due.  The  landlord  denied  this,  and  sub- 
sequently  prosecuted  the  witness  for  perjury.  He 
was  acquitted,  and  brought  an  action  against  the 
landlord  for  malicious  prosecution.  At  the  trial 
the  plaintiff  and  defendant  repeated  their 
evidence  as  to  the  key,  and  the  judge  directed  the 
jury  alternatively,  that  if  they  could  not  arrive 
at  a  conclusion  as  to  which  of  the  parties  was 
speaking  the  truth,  the  plaintiff  had  not  made 
out  his  case,  and  the  defendant  was  entitled  to  a 
verdict ;  and  that  if  they  thought  the  plaintiff 
did  give  up  the  key,  but  the  defendant,  owing  to 
a  defective  memory,  had  forgotten  the  occurrence, 
and  went  on  with  the  prosecution  honestly  believ- 
ing that  the  plaintiff  nad  sworn  falsely  and  cor- 
ruptly, then  the  jury  would  not  be  justified  in 
saying  that  the  defendant  maliciously  and  with- 
out reasonable  and  probable  cause  prosecuted  the 
plaintiff,  and  the  defendant  would  be  entitlcKi  to 
their  verdict : — Held,  that  the  direction  was  right. 
HicU  V.  Faulkner,  46  L.  T.  127  ;  46  J.  P.  420— 
C.  A.  Affirming  8  Q.  B.  D.  167  ;  51  L.  J.,  Q.  B. 
268  ;  30  W.  R.  545. 

It  is  a  rule  of  law  that  the  jury  must  find  the 
facts  on  which  the  question  of  reasonable  and 
probable  cause  depends,  but  that  the  judge  must 
then  determine  whether  the  facts  found  do  con- 
stitute reasonable  and  probable  cause.  No  defi- 
nite rule  can  be  laid  down  for  the  exercise  of  the 
judge's  judgment.  Lister  v.  Ferryman,  4  L.  R., 
H.  L.  521  ;  39  L.  J.,  Ex.  177  ;  23  L.  T.  269 ;  19 
W.  R.  9. 

In  an  action  for  false  imprisonment,  the  ques- 
tion of  reasonable  and  probable  cause  is  one  of 
law  for  the  judge  to  decide,  and  not  for  the 
jury.  Hailes  v.  Marks,  7  H.  &  N.  66  ;  30  L.  J., 
Ex.  389 ;  7  Jur.,  N.  S.  851  ;  ^S'.  P.,  West  v. 
Baxendale,  9  C.  B.  141  ;  19  L.  J.,  C.  P.  149. 

The  existence  of  reasonable  or  probable  cause 
is  to  be  decided  by  the  judge,  and  is  a  question 
for  him  and  not  for  the  jury.  Bttsst  v.  Gibbons, 
30  L.  J.,  Ex.  76. 

In  an  action  for  a  malicious  prosecution,  the 
question,  whether  there  is  or  is  not  reasonable  or 
probable  cause,  may  be  entirely  for  the  judge  or 
for  the  jury,  according  to  the  evidence  in  each 
particular  case.  James  v.  Phelps,  11  A.  &  £. 
483. 


Where  no  Question  for  Jury.] — In  an 


a  threatening  letter,  it  appeared  that  his  cl 
having  inquired  of  the  defendants  as  to  the  \ 
of  a  representation  made  by  a  person  who 
offered  to  buy  goods  of  them,  the  defen.c 
replied,  that  they  would  not  be  responsibl 
the  price  of  the  goods,  but  believed  the  p< 
had  the  employment  he  represented.  The  g 
were  then  supplied  to  him.  His  rcpresenti 
turned  out  to  be  false,  and  the  attorney 
direction  of  his  clients,  wrote  a  letter  to 
defendants,  demanding  payment  of  them  f o] 
price  of  the  goods  obtained  from  his  cl 
through  the  defendants'  representation, 
stating  that  the  circumstances  made  it  in< 
bent  on  his  clients  to  bring  the  matter  a 
the  notice  of  the  public,  if  the  defendants 
not  immediately  discharge  the  amount ; 
that  he  had  instructions  to  adopt  proceedin] 
the  matter  was  not  arranged  in  the  course  o^ 
morrow  ;  and  that,  as  those  measures  woal 
of  serious  consequence  to  the  defendants 
hoped  they  would  prevent  them  by  attentio 
his  letter.  The  defendants  were  then  summ< 
before  a  magistrate  to  answer  a  charge  of 
taining  goods  under  &lse  pretences.  The  atto 
served  the  summons,  and  attended  for  his  cli( 
and  the  complaint  was  dismissed.  The  dc 
dants  afterwards  indicted  the  attorney  for  s 
ing  a  threatening  letter,  contrary  to  7  &  8  G( 
c.  29,  s.  8,  and  he  was  acquitted.  On  the  trij 
this  action,  the  judge,  without  leaving  any  q 
tion  to  the  jury,  decided  that  there  was  reason 
and  probable  cause  for  preferring  the  in< 
ment : — Held,  that  the  decision  was  correct, 
that  the  evidence  did  not  raise  a  question  of 
for  the  jury,  whether  the  defendants  bon& 
believed  that  they  had  a  reasonable  cause 
indicting ;  but  a  pure  question  of  law  for 
judge,  whether  the  defendants  had  such  rea 
able  cause.    Blachford  v.  Dod,  2  B.  &  Ad.  1 


On  Inferenee  firom  Faeti.] — In  an  ac 


action  by  an  attorney  for  maliciously,  and  with- 
out probable  cause,  indicting  him  for  sending 


for  a  malicious  prosecution,  though  in  it 
question  of  reasonable  or  probable  cause  dep 
not  upon  few  and  simple  facts,  but  upon .  f 
which  are  numerous  and  complicated,  and  u 
numerous  and  complicated  inferences  to 
drawn  therefrom,  it  is  the  duty  of  the  jc 
to  inform  the  jury,  if  they  find  the  facts  t< 
proved,  and  the  inferences  to  be  warranted 
such  facts,  that  the  same  do  or  do  not^amoun 
reasonable  or  probable  cause,  so  as  thereby 
leave  the  question  of  fact  to  the  jury,  and 
abstract  question  of  law  to  the  judge.  Pat 
V.  Williams,  1  G.  &  D.  604  ;  2  Q.  B.  1€ 
Ex.  Ch. 

Though  the  question  of  reasonable  and  ] 
bable  cause  is  to  be  determined  on  facts, 
existence  of  which,  in  cases  of  doubt,  can  o 
be  properly  decided  by  the  jury,  yet  it  is 
necessary  for  the  judge,  where  there  is  a  vari 
of  j^ts,  to  leave  each  fact  specifically  to 
jury,  but  to  decide,  on  a  general  view  of 
circumstances,  whether  there  is  or  is  not  reaE 
able  and  probable  cause  for  the  prosecnti 
Rowlands  v.  Sawvel,  11  Q.  B.  39  ;  17  L.  J.,  Q. 
65. 

The  facts  material  to  the  question  of  proba 
cause  must  be  found  by  the  jury,  and  the  ju< 
is  then  to  decide,  as  a  point  of  law,  whether 
facts  80  found  establisn  probable  cause  or  wi 
of  it.  Turner  v.  Ambler,  10  Q.  B.  262  ;  11  L. 
Q.  B.  158  ;  6  Jur.  346. 

Among  these  facts  are  the  defendant's  knc 
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ledge  of  the  alleged  gronnd  of  accusation  at  the 
time  when  he  prosecuted,  and  his  belief  at  the 
time  that  the  condnct  forming  sach  gronnd  of 
accusation  amounted  to  the  offence  charged. 
Ih, 

If  the  defendant  did  not  8o  believe,  the  want 
of  reasonable  and  probable  cause  is  established, 
though  the  imputed  offence  appear  prim&  facie 
to  have  been  committed  by  the  plaintiff,  and  the 
fact  to  have  been  known  to  the  defendant  before 
the  charge  was  made.     lb. 

The  absence  of  belief  must  be  proved  by  the 
plaintifE  ;  and  if  it  be  not  proved,  the  defect  is 
not  supplied  (for  the  purpose  of  shewing  pro- 
bable cause)  by  evidence  that  the  defendant 
made  use  of  the  charge  as  a  means  of  obtaining 
an  lUL&uj  advantage  over  the  plaintiff.    lb. 

In  an  action  for  a  malicious  prosecution,  the 
question  of  reasonable  and  probable  cause  is  for 
the  judge  to  determine  ;  but  before  he  can  de- 
termine such  question,  the  jury  must  find  the 
factSL  Chapman  v.  Heslop  (in  error),  2  C.  L. 
R.  139 ;  23  L.  J.,  Q.  B.  49  ;  18  Jur.  348— Ex. 
Ch. 

Upon  the  trial  of  an  action  for  maliciously 
indicting  the  plaintiff,  he  proved  a  case,  which 
in  the  opinion  of  the  judge  shewed  that  there 
was  no  reasonable  or  probable  cause  for  pre- 
ferring the  indictment.  The  defendant  then 
called  a  witness  to  prove  an  additional  fact,  and 
that  being  proved,  the  judge  was  of  opinion  that 
there  was : — Held,  that  there  being  no  contra- 
dictory testimony  as  to  that  fact,  and  there 
being  nothing  in  the  demeanour  of  the  witness 
who  proved  it  to  impeach  his  credit,  the  judge 
was  not  bound  to  leave  it  to  the  jury  to  find  the 
fact,  but  that  he  might  act  upon  it  as  a  fact 
proved,  and  nonsuit  the  plaintiff.  DavU  v. 
Hardy,  6  B.  &  C.  225  ;  9  D.  &  R.  380. 

The  defendant  had  indicted  the  plaintiff  for 
felony,  for  maliciously  obstructing  the  air-way 
of  a  mine,  but  which  it  appeared  the  plaintiff 
did  bon&  fide  under  a  claim  of  right.  In  an 
action  by  the  plaintiff  for  a  malicious  prosecu- 
tion : — Held,  that  it  ought  to  have  been  left  to 
the  jury  to  say,  whether  the  defendant  knew 
that  the  obstruction  had  been  done  under  a 
claim  of  right;  for  that,  if  so,  there  was  no 
probable  cause  for  the  indictment.  James  v. 
PMps,  3  P.  &  D.  231  ;  11  A.  &  B.  483. 

In  an  action  f3r  a  malicious  prosecution,  the 
question  of  malice  was  never  in  terms  left  to 
the  juiy.  The  court  made  a  rule  absolute  for  a 
new  trial,  although  a  rule  nisi  was  not  obtained 
on  the  ground  of  misdirection.  Payne  v.  Revans, 
9  W.  R.  693.  See  S.  C.  at  nisi  pnus,  2  F.  &  F. 
367. 

Action  for  maliciously,  and  without  probable 
cause,  indicting  the  plaintiff  for  perjury  ;  aver- 
ment, that  he  was  tried  and  acquitted,  and  judg- 
ment given  that  he  should  depart  without  day,  as 
by  the  record  appeared.  The  evidence  on  which 
perjury  was  assigned  was  given  against  the  de- 
fendant in  an  action  in  which  he  was  the  defen- 
dant, and  in  which  the  evidence  for  him  con- 
tradicted that  of  the  then  plaintiff.  The 
defendant,  on  being  told  of  the  now  plaintiff's 
evidence,  said  he  would  indict  him  for  perjury, 
The  defendant's  informant  said,  he  thought  there 
was  no  ground  for  such  indictment,  but  the 
defendant  replied  that  he  should  move  for  a  new 
trial  (in  the  then  action),  and  the  indictment 
Would  stop  the  mouths  of  the  now  plaintiff  and 
the  opposite  party  for  a  time : — Held,  first,  that 


the  jury  were  properly  asked  whether  the  defen- 
dant believed  thero  was  reasonable  and  probable 
cause  for  the  prosecution,  and  they  having  found 
that  he  did  not,  that  the  judge  was  right  in  ruling 
that  there  was  no  such  cause.  Haddriek  v. 
Ueslop,  12  Q.  B.  267  ;  17  L.  J.,  Q.  B.  313  ;  12 
Jur.  600.  Affirmed  in  the  Exchequer  Chamber, 
S.  C,  nom.  Heslop  v.  Chapman,  2  C.  L.  R.  139  ;  * 
23  L.  J.,  Q.  B.  49  ;  18  Jur.  348. 

Held,  secondly,  that  the  jury  was  rightly  told 
that,  if  upon  the  above  evidence  they  believed 
that  the  defendant  acted  from  an  improper 
motive,  they  might  infer  malice.    lb. 

In  an  action  against  a  defendant  for  taking 
the  plaintiff  to  a  police-office,  and  causing  him 
to  be  imprisoned  without  reasonable  or  probable 
cause,  on  the  charge  that  he  uttered  menaces 
against  the  defendant's  life : — Held,  that  it  was 
not  for  the  judge  alone  to  determine  whether 
the  menaces  justified  the  charge,  but  that  it 
should  have  been  left  to  the  jury  to  determine 
whether  the  defendant  believed  the  menaces, 
beforo  the  judge  decided  whether  or  not  thero 
was  reasonable  and  probable  cause  for  the  charge. 
Venafra  v.  Johnson,  3  M.  &  Scott,  847  ;  10  Bing. 
301  ;  6  C.  &  P.  50. 

The  question  of  probable  cause  is  a  mixed 
proposition  of  law  and  fact ;  whether  the  cir- 
cumstances alleged  aro  true  or  not,  is  a  question 
of  fact  for  the  jury ;  whether  they  amount  to 
probable  cause,  is  a  question  of  law.  Johnstons 
V.  Sutton,  1  T.  R.  545  ;  1  Bro.  P.  C.  76.  And 
see  Caudell  v.  London,  1  T.  R.  520,  n. 

If  A.  strikes  B.,  and  B.  rotums  the  blow,  on 
which  A.  indicts  B.  for  an  assault,  the  bare  fact 
of  A.  having  struck  the  first  blow  is  not  sufficient 
to  support  an  action  for  a  malicious  prosecution. 
Fish  V.  Scott,  Peake,  135. 

Question  when  left  to  the  Jury.] — In  an  action 
for  charging  the  plaintiff  with  a  felony  mali- 
ciously, and  without  reasonable  or  probable  ■ 
cause  : — Held,  that  the  judge  was  warranted  in 
leaving  to  the  jury.  Instead  of  deciding  himself, 
the  existence  of  probable  cause,  upon  the  follow- 
ing state  of  facts : — The  plaintiff,  a  servant, 
being  discharged  from  service  on  a  Friday,  took 
away  with  her  from  her  master's  house  a  trunk 
and  bag  the  property  of  her  master.  The  master 
wrote  to  her  the  next  day,  demanding  his  pro- 
perty, and  threatening  to  proceed  criminally  on 
the  Monday  following  if  it  was  not  restored : 
the  servant  being  absent  from  home  when  the 
letter  was  delivered  no  answer  was  returned ; 
whereupon  the  master,  the  same  day,  Saturday, 
had  her  taken  into  custody,  but  when  she  was 
brought  before  the  magistrates  on  Monday, 
declined  to  make  any  charge.  McDonald  or 
McDonnell  v.  Roohe  or  Brooke,  2  Bing.  N.  C. 
217  ;  2  Scott,  359  ;  1  Hodges,  314.  And  see 
Shrosbery  v.  Osmaston,  37  L.  T.  792. 

Honest  Belief  in  Charge.] — In  an  action  for  a 
malicious  prosecution,  although  the  question  of 
reasonable  and  probable  cause  is  an  inference  to 
be  drawn  by  the  judge  from  facts  undisputed  or 
found,  yet  the  test  is,  not  what  impression  the 
ciroumstances  would  make  on  the  mind  of  a 
lawyer,  but  whether  the  circumstances  warranted 
a  discreet  man  in  Instituting  and  following  up 
the  proceedings.  Kelly  v.  Midland  Great 
Western  Railway  of  Ireland  Company,  7  Ir. 
R.,  C  Jj.  o. 

The  evidence  in  support  of  the  plaintifiTs  case 
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was,  that  he  had  been  a  foreman  porter  in  the 
employment  of  a  railway  company,  his  duty 
being  to  charge  for  extra  luggage,  and  to  give 
receipts  for  the  sums  receiv^  by  him  on  that 
account ;  that  he  was  informed  by  the  manager 
of  the  company,  in  the  presence  of  the  chairman, 
one  of  the  directors  and  the  solicitor,  that  a 
passenger  had  accused  him  of  having  charged 
and  received  double  the  amount  for  which  he 
had  given  a  receipt,  and  was  coming  up  from 
the  country  to  swear  informations  against  him  ; 
that  he  was  subsequently  arrested  on  informa- 
tions sworn  against  him  by  the  passenger  ;  that 
he  was  afterwards  tried,  and  the  passenger  and 
his  wife  swore  to  the  truth  of  their  accusation  ; 
notwithstanding  which,  the  jury  acquitted  him  : 
— Held,  that  the  plaintiff  failed  to  shew  want  of 
reasonable  and  probable  cause,  and  that  the  judge 
ought  to  have  nonsuited  him,  or  directed  a  verdict 
against  him.    lb. 

The  railway  company  produced  their  solicitor, 
who  deposed  that  the  passenger  wrote  a  letter  to 
the  manager  making  the  accusation ;  that  the 
matter  was  put  into  his  (the  solicitor's)  hands ; 
that  he  had  the  passenger  brought  up  from  the 
country,  took  down  his  statement  in  writing 
and  closely  sifted  him  as  to  the  truth  of  itj  that 
his  answers  were  satisfactory;  that  he  (the 
solicitor)  believed  the  statement,  and  theii 
directed  informations  to  be  prepared,  and  the 
criminal  prosecution  to  be  proceeded  with.  This 
evidence  having  been  in  no  wise  impeached  : — 
Held,  that  the  judge  ought  to  have  inferred 
from  it  reasonable  and  probable  cause,  and  di- 
rected a  verdict  for  the  company.    Ih. 

In  an  action  for  a  malicious  prosecution  for 
sheep-stealing,  it  appeared  at  the  trial  that  the 
plaintiff  was  possessed  of  a  sheep  which  the  de- 
fendant claimed  as  one  of  a  lot  stolen  from  him. 
The  plaintiff  gave  an  account  of  the  way  he 
became  possessed  of  it,  which,  if  the  sheep  was 
the  defendant's,  must  have  been  wilfully  false. 
The  defendant  took  away  the  sheep.  The  plain- 
tiff sued  him  for  so  doing  in  the  county  court. 
To  stop  the  action,  the  defendant  indicted  the 
plaintiff,  who  was  acquitted.  There  was  no 
evidence  both  ways,  but  it  appeared  that  the 
sheep  really  never  was  the  defendant's,  though 
he  bonA  fide  believed  it  was.  The  judge,  assum- 
ing these  facts  to  be  true,  asked  the  jury  if  the 
defendant  had  reasonable  grounds  for  his  beliel 
On  their  finding  that  he  had,  he  ruled  that  there 
was  reasonable  and  probable  cause  for  the  in- 
dictment:— Held,  by  Coleridge  and  Crompton, 
JJ.,  that  the  finding  of  the  jury  on  that  one 
point,  in  addition  to  the  facts  beyond  dispute, 
made  out  a  complete  case  of  reasonable  and 
probable  cause,  and,  therefore,  that  the  judge 
was  right.  Erie,  J.,  disscntiente.  Dou^flat  v. 
Corbetty  6  El.  &  Bl.  611  ;  2  Jur.,  N.  S.  1247. 


Honest    though     TJnreasonable.] — The 


defendant  having  received  a  threatening  letter, 
transmitted  it  to  the  executive  government  with 
a  statement  that  he  believed  it  was  written  by 
the  now  plaintiff,  whereupon  an  official  prosecu- 
tion was  instituted  at  petty  sessions,  and  the 
plaintiff  was  examined  as  a  witness  in  support 
of  it ;  but  the  court  dismissed  the  case.  An 
action  was  then  brought  for  that  prosecution, 
and  the  judge  left  to  the  jury  the  first  issue, 
scilicet.  Whether  the  defendant  did  the  acts  com- 
plained of  ?  He  also  left  to  them  the  question. 
Whether  the  defendant  honestly  and  reasonably 


believed  that  the  letter  was  in  the  plaintiff's 
handwriting  1  >But  he  did  not  explain  to  them 
how  their  finding  upon  the  first  issue  should  be 
regulated  by  their  answer  to  the  question.  The 
jury  having  found  the  issue  in  the  afliimatlve, 
and  answered  the  question  in  the  negative : — 
Held,  that  there  was  misdirection,  inasmuch  as 
the  defendant's  belief  might  have  been  honest, 
though  not  reasonable,  and  that,  if  it  was 
honest,  the  finding  upon  the  first  issue  could  not 
be  sustained.    Lowe  v.  Collum^  2  Ir.  L.  B.  15. 


Moving  the  Proseoutor.]— In  an  action 


for  a  malicious  prosecution  the  judge,  at  the  close 
of  the  plaintiff's  case,  and  against  the  protest  of 
the  defendant's  counsel,  ask^  the  jury  whether 
they  thought  the  defendant  had  acted  with  malice. 
The  jury  returned  an  answer  in  the  affirmative,  con- 
trary to  the  expectation  of  the  judge,  and  the  case 
proceeded,  the  judge  refusing  to  rule  expressly 
that  there  was  reasonable  and  probable  cause. 
On  the  conclusion  of  the  defendant's  case  the 
jury  found  that  the  defendant  had  acted  with 
malice,  and  had  not  himself  believed  in  the 
existence  of  any  circumstances  justifying  the 
charge  he  had  made,  and  judgment  was  there- 
upon given  for  the  plaintiff,  the  damages  having 
been  ass^sed  at  2601. : — Held,  on  a  motion  for 
a  new  trial,  that,  though,  if  the  juiy  find  that 
the  defendant  had  acted  bon&  fide,  the  question 
of  reasonable  and  probable  cause  is  for  the  judge, 
yet,  where  the  defendant  is  found  by  them  not 
to  have  believed  in  circumstances  justifying  his 
action,  the  question  of  reasonable  and  probable 
cause  cannot  be  ruled  in  his  favour.  Beasonable 
and  probable  cause  in  the  mind  of  the  judge  is 
not  sufficient ;  there  must  have  been  reasonable 
and  probable  cause  moving  the  defendant. 
Shroibery  v.  Osmaston^  37  L.  T.  792, 

Held,  also,  that  the  judge,  in  interposing  a 
question  to  the  jury  at  the  conclusion  of  the 
plaintiff's  case,  had  acted  within  his  discretion, 
and  that  no  substantial  wrong  had  been  done 
to  the  defendant.    lb, 

Evidenoe  of  Disbelief  in  Charge.] — The  plain- 
tiff is  to  give  primA  facie  evidence  of  want  of 
probable  cause,  which  the  defendant  may  rebut, 
if  he  can,  by  shewing  the  existence  of  probable 
cause.    The  defendant  presented  two  bills  for 

Eerjury  against  the  plaintiff,  but  did  not  appear 
imseif  before  the  grand  jury,  and  the  bills  were 
ignored.  He  presented  a  third,  and  on  his  own 
testimony  the  bill  was  found.  This  prosecution 
he  kept  suspended  for  three  years,  till  the  plain- 
tiff taking  the  record  down  to  trial,  the  defendant 
declining  to  appear  as  a  witness,  although  in 
court,  and  called  on,  plaintiff  was  acquitted : — 
Held,  sufficient  prim&  facie  evidence  of  want  of 
probable  cause.  Taylor  v.  Willam^  2  B.  &  Ad. 
845  ;  S.  C,  nom.  Willans  v.  Taylor ^  6  Bing. 
183  ;  3  M.  &  P.  350,  affirmed. 

The  disbelief  of  the  party  making  a  charge 
before  a  magistrate  is  some  evidence  of  want  of 
probable  cause,  notwithstanding  other  evidence 
may  have  shewn  that  there  was  prim&  facie  pro- 
bable cause  for  making  the  charge.  Broad  v. 
Ham  or  Hoxl\  5  Bing.  N.  C.  722  ;  8  Scott,  40. 

In  an  action  for  maliciously  indicting  the 
plaintiff  for  an  assault  on  the  defendant,  the 
following  facts  were  proved :  The  defendant 
came  to  the  plaintiff's  nouse,  which  was  let  out 
as  chambers,  to  inquire  for  a  Mr.  S.,  and  on 
being  informed  that  no  such  person  lived  there, 
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uttered  abusive  language,  and,  on  the  plaintiff 
reqoesting  him  to  go  away,  laid  hands  on  him, 
whereopon  he  forced  him  out.  There  was  'con- 
flicting testimony  as  to  the  d^;ree  of  violence 
used  by  plaintiff.  The  plaintiff  was  indicted  by 
the  defendant  for  the  assault,  and  acquitted. 
On  the  trial  the  judge  directed  the  jury,  that,  if 
the  defendant  preferred  the  indictment  with  a 
ronsdooaness  that  he  was  in  the  wrong,  there 
was  no  reasonable  or  probable  cause  for  the 
indictment: — Held,  that  the  mere  fact  of  the 
plaintiff  having  assaulted  the  defendant  did  not 
of  itself  constitute  reasonable  and  probable 
caose  without  reference  to  the  other  circum- 
stances of  the  case,  and  that  the  direction  of  the 
judge  was  substantially  correct.  Hintim  v. 
Heather,  14  M.  &  W.  131 ;  15  L.  J.,  Ex.  39. 

A  defendant,  having  reasonable  and  probable 
cause  for  suspecting  that  A.  had  made  an  assault 
upon  him  with  intent  to  rob,  gave  him  in  charge 
to  a  constable.  The  constable  stated  that  A. 
was  a  very  respectable  man,  and  not  likely  to 
have  committed  the  offence.  The  defendant, 
however,  persisted  in  his  charge,  and  he  was 
taken  before  a  magistrate.  In  an  action  for  a 
malicious  arrest : — Held,  that  it  was  a  misdirec- 
tion to  tell  tiie  jury,  that  if  the  defendant 
believed  the  good  character  given  by  the  con- 
stable, and  persisted  in  his  chaige  merely  from 
obstinacy,  it  put  an  end  to  the  reasonable  or 
probable  cause  for  taking  A.  into  custody.  M%S' 
grave  v.  Newall,  1  M.  &  W.  582  ;  2  Gale,  91. 

If  C.  is  intrusted  to  receive  money  for  A.,  with 
a  written  direction  for  its  application,  and  C. 
writes  a  letter  to  A.,  stating  that  he.  has  not 
received  it,  when  in  fact  he  has,  this  is  sufficient 
evidence  of  probable  cause  to  render  a  prosecu- 
tion of  C.  under  the  7  &  8  Geo.  4,  c.  29,  s.  49, 
not  malicious.    Eagar  v.  Dyott,  5  C.  &  P.  4. 

In  an  action  for  malicious  prosecution,  the 
charge  having  been  for  stealing  a  horse  left  with 
a  servant  to  shew  with  a  view  to  a  sale,  and  the 
hoiBe  having  been  bought  honestly  and  openly  : 
— Held,  that  there  was  no  reasonable  cause. 
Stewart  v.  Beaumont,  4  P.  &  F.  1034. 

Held,  also,  that  the  facts,  not  having  been 
fully  and  fairly  stated,  and  there  being  appa- 
rently some  anger  on  the  part  of  the  prosecutor, 
there  was  evidence  of  malice.    lb. 


Claim  of  Bight.] — In  an  action  for  mali- 


ciously causing  the  plaintiff  to  be  arrested,  it 
appealed  that  he  was  employed  to  work  up  some 
timber  into  spars,  under  a  contract  with  H.,  by 
which  he  was  to  be  paid  482.,  by  weekly  instal- 
ments, during  the  progress  of  the  work,  and  the 
balance  on  the  completion  of  it.  Before  the 
work  was  completed  H.  assigned  all  his  goods  to 
the  defendant  and  others,  for  the  benefit  of  his 
creditors  generally.  At  this  time  about  197. 
remained  due  to  the  plaintiff,  as  the  value  of  the 
work  done  up  to  that  time.  The  plaintiff  went 
to  the  defendant's  yard,  where  the  spars  were, 
and  asked  for  them,  and  on  the  defendant's  fore- 
man refusing  to  give  them  up,  he  took  them  the 
nest  morning,  at  four  o'clock  A.M.  His  attorney 
then  wrote  to  the  defendant's  attorney  to  say 
that  he  claimed  a  lien  on  the  spars.  The  de- 
fendant demanded  them  back,  but  the  plaintiff 
refused  to  give  them  up.  The  plaintiff  was  then 
taken  into  custody  for  stealing  the  spars,  on  the 
information  and  complaint  of  the  defendant. 
He  asked  the  defendant  why  he  gave  him  into 
custody  i  to  which  the  defendant  replied,  **  You 


had  no  right  to  take  the  spars  away ;  I  think 
you  merely  fetched  them  away  to  get  what  was 
your  due  : " — Held,  that  there  was  evidence  of 
the  absence  of  reasonable  and  probable  cause  for 
the  charge.  Huntley  v.  Simson,  2  H.  &  N.  600j; 
27  L.  J.,  Ex.  134. 

The  plaintiff,  having  become  tenant  to  the 
defendant,  who  resided  in  Wiltshire,  of  a  house 
and  lands  in  Carmarthenshire,  together  with  the 
exclusive  right  of  sporting  over  lands  adjacent, 
belonging  to  the  defendant,  fished  one  of  the 
ponds  by  cutting  down  the  dam,  and  )}ut  few  fish 
having  been  caught,  D.,  who  was  the  defendant's 
local  agent,  suggested  to  the  plaintiff  that  he 
might  fish  a  certain  pond  on  the  estate  by  cutting 
down  a  bank  and  placing  a  net  to  catch  the  fish, 
which  the  plaintiff  accordingly  afterwards  did 
during  the  tenancy,  and  a  few  fish  were  taken. 
Disputes  having  afterwards  arisen  between  the 
plaintiff  and  defendant,.  D.  laid  an  information 
before  magistrates  against  the  plaintiff  for  un- 
lawfully and  maliciously  breaking  down  the  dam 
and  destroying  the  fish,  under  7  &  8  Geo.  4,  c.  30, 
8.  15  ;  and  D.  having  been  examined,  the  magis- 
trates required  the  plaintiff  to  find  bail  to  appear 
to  an  indictment  for  that  offence  at  the  assizes, 
where  w  bill  was  preferred  but  ignored.  The 
defendant  was  not  present  at  the  hearing  of  the 
information,  nor  was  there  any  evidence  to  shew 
that  he  knew  that  D.  had  given  the  plaintiff 
permission.  At  the  trial,  the  judge  asked  the 
jury  whether,  in  their  opinion,  D.  had  given 
permission,  and  they  found  that  he  had ;  they 
also  found  that  D.  acteil  under  the  defendant's 
authority  in  instituting  the  proceedings,  and  the 
judge  having  expressed  his  opinion  that  there 
was  absence  of  reasonable  and  probable  cause  : 
— ^Held,  that  he  was  correct  in  so  deciding,  and 
that,  independently  of  the  permission  given  by 
D.,  there  was  no  reasonable  or  probable  cause  for 
instituting  the  proceedings.  Mitchell  v.  Wil- 
Hams,  11  M.  &  W.  205  ;  12  L.  J.,  Ex.  193. 


Forcible   Entry.]— L.,    being    entitled 


to  the  possession  of  premises,  entered  upon 
them,  but  was  afterwards  ejected  by  T.  and  W. 
He  then  indicted  them  for  a  forcible  entry;  but 
they  were  acquitted.  They  then  brought  an 
action  against  him  for  malicioas  prosecution  : — 
Held,  that  the  action  could  not  be  maintained, 
as  the  facts  shewed  that  L.  had  a  right  to  the 
possession,  and  there  was  therefore  reasonable 
and  probable  cause  for  the  indictment.  Lows  v. 
Telford,  1  App.  Cas.  414  ;  46  L.  J.,  Ex.  613  ;  35 
L.  T.  69. 

Knowledge  of  what  Evidence  was  Given.] — 
In  actions  against  a  railway  company  for  ma- 
licious prosecution,  it  appeared  that  there  had 
been  a  disturbance  and  struggle  at  one  of  the 
company's  stations  between  their  servants  and 
some  passengers,  and  that  after  the  struggle  was 
over,  and  W.,  who  had  been  one  of  such  passen- 
gers, had  left  the  station  and  was  walking  away, 
A.,  one  of  the  company's  servants,  who  had  been 
engaged  in  such  struggle,  and  who  was  a  sworn 
constable,  took  W.  into  custody  on  the  charge, 
first,  of  being  drunk,  and  on  the  sergeant  of  the 
police-station  refusing  to  take  that  charge,  then 
for  assaulting  A.  in  the  discharge  of  his  duty. 
During  the  struggle  and  before  it  was  over,  the 
plaintiff  S.,  another  of  such  passengers  who  had 
taken  part  in  the  struggle,  was  given  into 
custody  by  A.,  and  removed  to  the  police-station 
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and  there  charged,  in  the  first  instance,  with 
being  drank  and  ref osing  to  quit  the  company's 
premises,  and  afterwards  with  assaulting  the  com- 
pany's officers  in  the  execution  of  their  duty. 
The  instructions  issu^  by  the  company  to  their 
servants,  who  were  sworn  constables,  were  that 
they  might,  when  on  duty,  take  into  custody  any 
one  whom  they  might  see  commit  an  assault  at 
any  of  the  stations,  "  and  for  the  purpose  of 
putting  an  end  to  any  fight  or  affray,"  but  that 
such  power  was  to  be  used  with  extreme  caution, 
and  not  if  the  fight  or  affray  was  at  an  end 
before  they  interfered.  The  attorney  for  the 
company  appeared  before  the  magistrates  to 
prosecute,  and  both  plaintiffs  were  committed 
for  trial,  and  afterwards  prosecuted  by  the  com- 
pany at  the  sessions  and  acquitted.  In  order  to 
shew  the  absence  of  reasonable  and  probable 
cause,  the  depositions  of  the  servants  of  the 
company  before  the  magistrate  were  put  in  evi- 
dence, but  they  contained  evidence  of  assaults 
upon  such  servants,  and  particularly  of  an  as- 
sault on  A.  in  the  execution  of  his  duty  as  a  con- 
stable:— Held,  that  inasmuch  as,  if  the  facts 
stated  in  the  depositions  of  the  company's  ser- 
vants had  been  communicated  to  the  company's 
attorney  before  appearing  to  prosecute,  and  there 
was  no  evidence  that  they  had  not  been,  he 
might  reasonably  have  considered  there  was  a 
probable  cause  for  the  prosecution  ;  there  was  no 
evidence  of  the  absence  of  probable  cause,  and 
the  onus  being  with  the  plaintiffs  to  shew  such 
absence,  it  was  not  for  the  company  to  shew 
that  they  undertook  the  prosecution  with  a  know- 
ledge of  the  testimony  their  servants  were  pre- 
pared to  give.  Walker  v.  South- Eastern  UaiU 
way  Company,  6  L.  R.,  C.  P.  640  ;  39  L.  J.,  0.  P. 
346  ;  23  L.  T.  14  ;  18  W.  R.  1032. 

Hatnre  of  Eridenoe.l — ^A  trustworthy  servant 
informed  his  master,  wnose  gun  had  been  stolen, 
that  a  credible  person  (one  Robinson)  had  told 
him  tihat  he  had  seen  the  gun  with  a  young  man 
in  the  village;  and  went  on  to  Inform  the 
master,  as  the  fact  was,  that  he  had  bromght 
Robinson  and  the  accused  together,  and  had 
heard  the  accusation  repeated  in  the  presence  of 
the  accused  ;  that  they  had  then,  at  the  pro- 
posal of  the  accused,  gone  together  to  the  place 
where  Robinson  stated  he  had  seen  the  gun, 
namely,  a  barn  of  the  father  of  the  accused  ;  and 
that  they  there  had  found  a  gun  which  Robinson 
said  was  not  the  gun  he  had  seen  there  on  a 
former  occasion.  The  master  thereupon  gave  the 
accused  into  custody,  and  the  latter  having  been 
tried  and  acquitted,  brought  an  action  for  false 
imprisonment.  The  judge  directed  the  jury  that 
if  the  master  had  acted  on  the  information  of  his 
servant  without  making  inquiry  of  Robinson  he 
must  be  taken  to  have  acted  on  hearsay  evidence, 
and  without  reasonable  and  probable  cause.  The 
jury  found  for  the  plaintiff: — Held,  that  the 
latter  part  of  the  information  given  by  the  ser- 
vant was  an  original  account  and  not  merely  a 
confirmation  of  the  hearsay  evidence  contained 
in  the  first  part  of  his  information,  and  that  it 
was  a  misdirection  by  the  judge  to  direct  the 
jury  that  there  was  no  reasonable  and  probable 
cause  for  the  arrest  of  the  suspected  person,  on 
the  assumption  that  the  information  on  which 
the  arrest  had  been  ordered  was  derived  from 
hearsay  evidence  only.  Lister  v.  Perryrnan^  4 
L.  R.,  H.  L.  521  ;  39  L.  J.,  Ex.  177 ;  23  L.  T. 
269  ;  19  W.  R.  9. 


A  defendant  in  an  action  for  maliciously  i 
without  reasonable  or  probable  cause  procui 
the  plaintiff  to  be  apprehended  on  a  charge 
felony,  cannot  rely  on  circumstances  of  mere  . 
picion  as  evidence  of  reasonable  or  probf 
cause  for  a  defence  to  the  action.  JBusst  v.  6 
bonsj  30  L.  J.,  Ex.  75. 

A  robbery  had  been  committed  by  A,,  who 
mediately  absconded.     The  plaintiff,  who  1 
been  a  fellow-workman  witti  A.,  had  been  he 
to  say  that  he  (the  plaintiff)  had  heard,  a  : 
hours  after  the  robbery,  that  A.  had  absconc 
and  that  A.  had  pf^viously  told  him  (the  ph 
tiff)  that  he  intended  to  go  to  Australia.    A.  ] 
also  been  seen,  early  in  the  morning  after 
robbery,  coming  from  a  public  entry  leading 
the  back  door  of  the  plaintiff's  house.    The 
fendant,  the  plaintiff's  master,  having  been 
formed  of  these  circumstances,  caused  the  plfl 
tiff  to  be  apprehended  and  charged  before  ma; 
trates  with  the  robbery : — Held,  no  evidence 
reasonable  or  probable  cause,  justifying  the  pla 
tiff  in  making  the  charge.    lb. 

Reasonable  and  probable  cause  may  be  she 
by  evidence  which, would  make  a  priiiii&  facie  c 
such  as  would  justify  a  criminal  cnarge,  althot 
it  might  be  insufficient  to  convict,  and  althoi 
it  might  require  confirmation  by  further  evide: 
not  disclosed  or  discovered  by  the  prosecu 
until  after  he  had  given  the  plaintiff  into  custo 
Dawson  v.  Vansandau,  11  W.  R.  516. 

Evidence  of  an  accomplice,  that  he  had  \h 
tampered  with  by  the  attorney  for  the  defeo 
coupled  with  a  letter  found  on  the  person  of  1 
attorney,  after  his  arrest  on  the  criminal  char 
is  evidence  of  reasonable  cause  for  its  prose* 
tion.    lb. 

Similarity  of  handwriting  is  not,  per  se,  a 
without  other  circumstances,  probable  cause : 
preferring  a  charge  of  forgery  against  a  pers 
whose  handwriting  is  like  that  of  a  forged 
strument.     Clements  v.  Ohrly,  2  C.  &  K.  686. 

Information  received  from  persons  apparen 
respectable,  and  believed  to  be  credible,  is  s- 
ficient  evidence  of  reasonable  and  probable  cai 
for  a  prosecution.     Chatfield  v.  Comefordf  4 
&  P.  1008. 

In  justifying  giving  a  person  into  custody  oi 
charge  of  felony,  it  is  sufficient  to  prove  su 
facts  as  constitute  a  reasonable  and  probal 
cause  for  the  charge,  although  the  defencmnt  m 
have  acted  not  .merely  on  those  facts  which  { 
proved,  but  also  on  others,  the  .truth  of  whi( 
although  alleged  in  the  plea,  are  either  i 
proved,  or  are  disproved.  Hailes  v.  Marks,  7 
&  N.  56  ;  30  L.  J.,  Ex.  389  ;  7  Jur.,  N.  S.  851. 

A  female  who  occupied  a  house  belonging 
the  defendant,  saw  a  man,  on  a  Sunday,  thro^ 
stone  at  the  windows  of  the  house.  She  imn 
diately  pointed  out  to  the  defendant  two  m 
running  away,  saying,  **  It  was  one  of  them  ;  t 
one  with  the  stick,"  and  telling  him  to  arr( 
them.  He  did  so  ;  and  one  of  them,  the  plai 
tiff,  was  proved  to  be  the  one  who  had  thrown  t 
stone  : — Held,  that  there  was  reasonable  groui 
for  giving  him  into  custody,  and  (the  jury  havii 
found  bona  fides)  that  the  defendant  was  entitl 
to  notice  of  action.  Jones  v.  Howell,  29  L.  , 
Ex.  19. 

Intent] — ^The  mere  fact  that  a  report  ai 

balance-sheet  prepared  and  published  by  tl 
secretary  of  a  public  company,  contain  errors 
misstatements,  does  not  afford  reasonable  ai 
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piobable  canae  for  charging  him  criminally 
under  24  k,  25  Vict,  c  96,  s.  84,  and  will  be  no 
defence  to  an  action  for  maliciouB  prosecution 
brought  by  him  if  he  has  been  so  charged, 
unless  some  proof  be  given  that  he  made  and 
ctrcolated  the  report  and  balance-sheet  as  a 
wUfal  falsehood  and  with  a  fraudulent  intent. 
Ayres  t.  Mborough,  22  L.  T.  106. 

Maliea  iaHnrred  fiK>m  rabsaquent  Acts.] — 
In  an  action  for  maliciously,  and  without  reason- 
able or  probable  cause,  charging  the  plaintiff 
with,  and  causing  him  to  be  apprehended  on 
a  warrant  for  imlawfully  running  away,  and 
leaving  his  wife  and  children  chargeable  to  a 
parish,  it  appeued  that  the  plaintiff  had  left  his 
wife  and  children  with  her  father,  and  went,  as 
he  alleged,  in  search  of  work.  The  defendant, 
the  brother  of  the  plaintiffs  wife,  at  her  request, 
And  with  the  consent  of  the  father,  who  was 
unable  to  support  his  daughter,  applied  to  the 
magistrate's  clerk,  and  by  his  advice  a  warrant 
was  issued,  and  the  plaintiff  apprehended  by  the 
defendant's  Instructions.  Before  the  hearing, 
the  'defendant  took  the  plaintiff's  wife  to  the 
oveneer  and  obtained  some  relief,  and  she  was 
taken  to  the  workhouse,  but  there  was  some 
evidence  that  this  was  a  colourable  chargeability, 
and  was  done  with  a  view  to  support  tiie  infor- 
mation. The  justices  dismissed  the  case,  and 
thereupon  the  action  was  brought : — Held,  that 
the  }u4ge  was  right  in  telling  the  jury  that  there 
was  no  reasonable  or  probable  cause  for  the 
arrestt  and  that  although  the  defendant  acted 
under  a  mistake,  the  jury  might  infer  malice 
from  his  subsequently  endeavouring  to  set  up  a 
colourable  chargeability.  Heath  v.  Ilaapey  1  H. 
A  N.  478  ;  26  L.  J.,  M.  C.  49. 

Soma  Charges  preferred  malieioosly  and 
without  CaoM.] — If  a  plaintiff  declares  in  an 
action  that  the  defendant  maliciously  and  with- 
out probable  cause  preferred  an  indictment, 
setting  it  forth,  the  averment  is  proved,  if  some 
charges  in  the  Indictment  were  maliciously  and 
without  probable  cause  preferred,  although  there 
was  good  ground  for  otners  of  the  charges  pre- 
ferred. Reed  v.  Taylor,  4  Taunt.  616.  And  see 
ELlUy.  Ahrakamg,  3  Q.  B.  709;  16  L.  J.,  Q.  B.  221. 

IFadiadooed  Facts  niillcient  to  rapport  Charge.] 
— In  an  action  for  malicious  prosecution,  it 
appeared  that  the  defendant's  traveller  applied 
to  P.  for  payment,  that  P.  shewed  him  a  receipt 
of  the  plaintiff  (who  had  formerly  been  the 
defendant's  traveller)  for  202.,  which  he  never 
accounted  for ;  that  the  defendant  on  learning 
this  communicated  with  P.  who  sent  the  receipt 
and  ren^ffirmed  the  payment,  that  the  defendant 
then  consulted  his  attorney,  and  charged  the 
plaintiff  with  embezzlement  before  a  magistrate, 
who  dismissed  the  charge  ;  it  also  appeared  that 
there  were  other  cases  which,  if  known  to  the 
defendant,  would  clearly  have  justified  him  in 
inAlriTig  the  charge,  but  it  was  not  shewn  whether 
he  knew  of  them  when  he  made  it : — Held,  that 
the  plaintiff  had  failed  to  shew  the  absence  of 
reasonable  and  probable  cause,  because  (per 
Bovill,  C.  J.)  the  facts  of  P.'s  case  shewed 
reasonable  and  probable  cause,  or  because  at 
all  events  (per  Byles,  J.,  and  Brett,  J.),  as  the 

Slaintiff  did  not  shew  the  contrary,  the  defen- 
ant  was  to  be  assumed  to  have  known  of  the 
other  matters.  Brooks  v.  Blain,  89  L.  J.,  C.  P.  1. 


Interferenee  of  Judge— Evidence  of  Counsel.] 

— In  an  action  for  false  imprisonment  and  mali- 
cious prosecution,  to  which  the  defence  was  a 
justification  on  the  ground  of  embezzlement,  it ' 
appeared  that  the  plaintiff  had  been  servant  to 
the  defendant,  and  was  by  him  given  into  custody 
on  a  charge  of  embezzlement,  and  taken  before 
magistrates,  when  a  day-book  kept  by  him  was 
produced  by  the  prosecution,  and  no  entry  found 
of  the  sum  in  question.  The  plaintiff  was  re- 
manded, but  bailed,  and  on  a  further  hearing 
the  book  was  again  produced,  and  found  to 
contain  the  entry,  whereupon  the  charge  was 
dismissed.  At  the  trial  of  the  action  the  defen- 
dant's counsel  charged  the  plaintiff  with  having 
when  on  bail  surreptitiously  made  that  entry  in 
the  book.  The  judge,  observing  in  court  a 
barrister  who  had  been  counsel  for  the  plaintiff 
on  both  occasions  when  he  was  before  the  magis- 
trates, said  he  ought  to  be  examined  as  to 
whether  the  entry  was  in  the  book  at  the  first 
examination.  He  was  accordingly  examined  by 
the  defendant's  counsel,  and  deposed  that  in  his 
belief  it  was  not.  The  judge  then  sunmied  up, 
telling  the  jury  that  if  the  plaintiff  made  that 
entry  surreptitiously  it  was  the  strongest  evi- 
dence of  his  guilt ;  adding,  that  he  was  ashamed 
to  put  it  as  matter  of  doubt,  because  they  had 
the  evidence  of  the  counsel  whose  duty  it  was  to 
make  the  investigation.  The  jury  having  found 
for  the  defendant: — Held,  first,  that  the  evidence 
was  rightly  received,  as  the  fact  deposed  to  by 
the  counsel  was  not  a  privileged  communication. 
Brown  v.  Foster,  1  H.  &  N.  736  ;  26  L.  J.,  Ex. 
249  ;  3  Jur.,  N.  S.  246. 

Held,  secondly,  that  the  judge  had  not  impro- 
perly interfered  with  the  conduct  of  the  cause  by 
calling  him  as  a  witness.    Ih, 

Held,  thirdly,  that  the  observations  of  the 
judge  to  the  jury  on  his  evidence  were  not  a 
misdirection,  or  a  ground  for  a  new  triid.    lb. 

And  see  Shroshery  v.  Osmaston,  ante,  col.  24. 

Opinion  of  ConnseLJ — In  an  action  for  a 
malicious  prosecution,  it  is  no  answer  that  the 
defendant  was  encouraged  in  what  he  did  by  the 
opinion  of  counsel,  if  the  statement  of  facts 
was  incorrect,  or  the  opinion  ill  founded,  ffeto^ 
lett  V.  Oruchley,  5  Taunt.  277.  And  see  Abrath 
V.  Northeastern  Railvoay,  ante,  col.  19. 

In  Kalioious  Trespass.] — In  an  action  for 
false  imprisonment,  it  appeared  that  the  plaintiff 
had  been  given  in  charge  of  a  constable  by  the 
defendant  without  warrant,  for  doing  malicious 
injury  to  a  house.  The  defendant  was  attorney 
to  the  owner  of  the  house,  and  alleged  that  he 
had  acted  under  7  &  8  Geo.  4,  c.  SO,  ss.  24,  28,  and 
was  entitled  to  notice  of  action.  The  judge 
asked  the  jury  whether  the  defendant  had 
acted  bon&  fide,  and  on  their  answering  in  the 
affirmative  nonsuited  the  plaintiff  for  want  of 
notice : — Held,  that  the  jury  should  have  been 
asked  (with  reference  to  s.  28,  which  enacted, 
that  persons  found  offending  might  be  appre- 
hended without  warrant  "  by  the  owner  of  the 
property  injured,  or  his  servant  or  any  person 
authorized  by  him"),  not  only  generally,  whether 
the  defendant  acted  bonft  fide,  but  whether  he 
had  a  reasonable  belief  that  he  was  the  owner's 
servant,  or  had  his  authority.  Kine  v.  Ehershed, 
10  Q.  B.  143  ;  16  L.  J.,  Q.  B.  271  ;  II  Jur.  678. 
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An  occupier  of  liuid  found  a  man  (employed 
by  the  owner)  felling  trees  into  the  land  in  sach 
a  way  as  to  damage  g^wing  barley  ;  and  after 
again  and  again  desiring  him  to  desist,  gave  him 
into  custody  for  wilfully  damaging  the  barley. 
In  an  actipn  of  trespass,  the  man  having  re- 
cover(^  202.,  and  the  judge  having  declined  to 
certify  for  costs,  a  suggestion  was  entered  to 
deprive  him  of  costs,  on  the  ground  that  the 
defendant  was  acting  in  pursuance  of  7  &  8  Geo. 
4.  c.  30,  s.  22.  The  judge  on  the  trial  of  the 
suggestion,  having  left  it  to  the  jury  to  say 
whether  the  defendant  really  and  reasonably 
believed  he  was  acting  according  to  law,  and 
they  having  found  in  the  affirmative : — Held,  that 
whether  the  question  was  for  the  judge  or  jury, 
the  verdict  was  right.  JVbnoooaY.  Pitt,  5  H.  & 
N.  801  ;  29  L.  J.,  Ex.  127  ;  6  Jnr.,  N.  S.  614. 

A  party  who  trespasses  upon  land,  under  a  fair 
and  reasonable  supposition  that  he  has  a  right  to 
do  the  act  complained  of,  was  not  liable  to  be 
apprehended  under  7  &  8  Geo.  4,  c.  30,  s.  28,  by 
the  owner  of  the  property,  although  the  latter 
had  reason  to  suppose  the  party  to  be  within  the 
act.  Parrington  or  Pennington  v.  Moore,  2 
Ex.  223  ;  17  L.  J.,  M.  C.  118. 

.4.  Pkacticb. 
a.  Kotice  of  Action. 

False  Imprisonment — ^Inaconraey  as  to  Date 
of  Arrest.] — The  plaintiff  in  the  action  alleged 
that  he  had  been  unlawfully,  maliciously  and 
without  reasonable  cause  detained  and  im- 
prisoned by  the  defendants.  The  plaintiff  in 
his  statutory  notice  to  the  defendant  H.,  who  was 
a  police  constable,  assigned  the.lSth  of  April  as 
the  date  of  his  wrongful  arrest,  whereas  the 
evidence  at  the  trial  proved  that  it  was  on  the 
12th  of  April.  At  the  trial  the  judge  nonsuited 
the  plaintiff  on  the  ground  (inter  alia)  that  the 
statutory  notice  was  not  satisfied  by  reason  of 
the  variance  of  the  dates,  and  that  what  the 
defendant  H.  had  received  was  no  notice  at  all. 
The  plaintiff  moved  for  a  new  trial : — Held, 
on  the  argument  of  the  rule,  that  the  judge  at 
the  trial  was  wrong  in  nonsuiting  the  plaintiff  ; 
and  that,  as  the  notice  was  accurate  in  every 
particular  except  the  date,  which  was  wrong 
only  by  a  day,  it  was  a  sufficient  and  valid  notice 
under  the  statute.  Green  v.  Broad,  51  L.  J., 
Q.  B.  640  ;  46  L.  T.  888  ;  46  J.  P.  599. 


-"Immediate  Apprehension."] — In  an  action 


been  left  to  them,  and  that  there  must  thes 
be  a  new  trial.  Griffith  v.  Taylor,  Thatch 
Taylor,  2  C.  P.  D.  194 ;  46  L.  J.,  C.  P.  16 
L.  T.  5  ;  26  W.  R.  196— C.  A. 

Bona  fides.]-— By  the  Larceny  Act, 


for  false  imprisonment  for  giving  the  plaintiff 
into  custody  on  a  charge  of  larceny,  the  defendant 
set  up  as  a  defence  that  he  had  had  no  notice  of 
action,  to  which  he  was  entitled  under  s.  113  of 
24  &  25  Vict.  c.  96  ;  for  that  he  had  caused  the 

Elaintiff  to  be  arrested  under  s.  103,  believing  he 
ad  found  her  committing  a  felony.  The  jury 
found  that  she  had  not  committed  the  felony, 
but  that  the  defendant  bon&  fide  believed,  and 
on  reasonable  grounds,  in  the  existence  of  facts 
which  would  have  justified  him  in  acting  as  he 
had  done.  On  this  finding  the  verdict  was 
entered  for  the  defendant.  The  plaintiff  had 
not  been  apprehended  on  the  spot  where  the 
defendant  believed  he  had  found  her  committing 
the  felony,  and  the  question,  whether  or  not  she 
had  been  "  immediately  apprehended,"  had  not 
been  left  to  the  jury  : — Held,  that  this  was  a 
question  of  fact  for  the  jury  which  ought  to  have 


(24  &  25  Vict.  c.  96),  s.  103,  any  person  f 
committing  a  theft,  may  be  immediately  iq 
bended  without  a  warrant,  and  by  s.  113,  n 
of  action  must  be  given  before  any  one  ca 
sued  for  anything  done  in  pursuance  of  the 
— Held,  that  to  entitle  a  person  to  such  noti 
action,  it  is  sufficient  if  he  honestly  beli 
that  the  person  whom  he  apprehended  was  fi 
by  him  committing  a  theft,  and  that  if  he  n 
have  so  believed,  it  is  no  reason  for  disentii 
him  to  such  notice  that  a  jury  might  think  \ 
was  no  reasonable  ground  for  his  so  belie^ 
King  v.  Chamberlain,  6  L.  R.,  C.  P.  474  ;  4 
J.,  C.  P.  273  ;  24  L.  T.  736  ;  19  W.  R.  931. 

And  see  Action  (^Notice  of^, 

b.  Pleadinffs. 

Xalieioni  Proseontion — Claims,  jj — ^A  dec 
tion  for  maliciously  setting  in  motion  a  ooui 
competent  jurisdiction  is  not  bad,  because  it 
not  aver  that  the  proceedings  terminatec 
favour  of  the  plaintiff.  Redtoay  v.  McAnd 
9  L.  R.,  Q.  B.  74 ;  29  L.  T.  421  ;  22  W.  R.  6C 

An  action,  for  a  malicious  prosecution  cai 
be  maintained  till  the  prosecution  is  termini 
which  must  appear  upon  the  declaration.  Ft 
V.  Bristow,  1  Dougl.  215 ;  S,  P.,  Morga 
Hugheft,  2  T.  R.  225. 

It  is  necessary  to  state  in  a  declaration  e 
allegation  proper  to  support  the  action  ;  nan 
that  the  defendant  &lsely,  maliciously, 
without  any  reasonable  or  probable  cause,  ca 
the  plaintiff  to  be  indicted,  and  to  state  the 
and  acquittal.  Carm^in  v.  Truman,  1  Bro 
C.  101. 

A  declaration  for  maliciously  indicting  at 
general  quarter  sessions,  instead  of  general 
sions,   is    good ;     the  word    "  quarter "    b 
only  surplusage.    Bushby  v.  Watson,  2  W 
1050. 

After  verdict,  in  an  action  for  a  malicious 
secution  for  perjury,  it  is  no  objection  to  the 
scription  of  the  court  in  which  the  indictc 
was  found,  that  the  names  of  the  justices  be 
whom  the  session  of  oyer  and  terminer  was  \ 
are  not  set  out ;  and  it  will  be  sufficient  to  all 
that  at  such  a  session  the  defendant  malicic 
indicted  the  plaintiff  for  wilful  and  oor 
perjury,  without  describing  more  particu] 
the  circumstances  under  which  the  alleged  per 
was  supposed  to  have  been  committed.  Pi 
;  V.  ffeam,  1  D.  &  R.  266  ;  5  B.  &  A.  634. 

Variance.] — In  an  action  against  pt 

officers,  for  maliciously  taking  the  plaintiff  Ix 
a  magistrate,  and  procuring  him  to  be  convi 
of  an  act  of  vagrancy,  and  imprisoned  and 
to  hard  labour,  the  conviction  being  afterw 
quashed,  it  was  averred  in  the  declaration, 
the  conviction  was  quashed  on  the  22nd  da; 
April,  at  the  general  quarter   sessions  of 
peace  ;  and  the  proof  by  the  order  for  quas! 
the  conviction  shewed  that  it  was  not  a  gen 
but  an  adjourned  sessions  :  the  variance  was 
not  to  be  such  as  to  furnish  a  ground  for  set 
aside  the  verdict.    Simpkin  v.  French,  12  P 
394. 
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Stridenee.] — In  a  declaration  for  a  mali- 

ciona  prosecation,  it  13  not  necessary  to  state 
that  there  was  an  information.  It  is  sufficient 
to  state  that  the  defendant  procured  a  warrant 
to  be  iasaed  ;  bat  if  the  declaration  states  that 
the  defendant  made  information  on  oath,  and 
that  upon  that  information  the  magistrate 
granted  the  warrant,  the  information  must 
be  proved,  and  a  recital  of  it  in  the  warrant  is 
not  sufficient.  Gregory  v.  Derby ^  8  C.  &  P.  749  ; 
S,  P^  Strceng  v.  Clarky  Car.  &  M.  509. 

In  an  action  for  a  malicious  prosecution,  in 
which  thd  plaintiff  charges  the  defendant  with 
having  imposed  on  him  the  crime  of  felony,  by 
reason  of  which  he  was  imprisoned ;  and  on  pro- 
daction  of  the  information  before  the  justice 
there  is  no  charge  of  felony,  though  the  warrant 
was  to  arrest  the  plaintiff  for  felony  ;  the  evi- 
denoe  does  not  support  the  declaration.  Leigh  v. 
Wehh,  3  Ksp.  165. 


DeiSraees.] — ^A  count  was  for  causing  and 

procuring  a  false  and  malicious  charge  to  be 
made  against  the  plaintiff  before  a  magistrate, 
and  proceedings  to  betaken  thereon  without  any 
reasonable  or  probable  cause.  The  defendant 
pleaded,  that  he  caused  and  procured,  &c.,  "  upon 
and  with  a  reasonable  and  probable  cause,"  and 
alleged  the  several  facts  attending  the  transac- 
tion out  of  which  the  charge  before  the  magis- 
trate arose.  To  this  plaintiff  demurred  specially, 
on  the  ground  that  the  plea  contained  no  allega- 
tion that  the  defendant,  at  the  time  he  caused 
the  charge  to  be  made,  had  been  informed  of,  or 
knew,  or  in  any  manner  acted  npon  those  facts 
and  circumstances  : — ^Held,  bad,  it  being  con- 
sistent with  this  plea  that  the  charge  was  made 
opon  some  gronna  altogether  independent  of  the 
facts  stated ;  and  that  th^  knowledge  of  what 
was  sufficient  to  induce  any  reasonable  person  to 
believe  the  truth  of  the  charge  before  he  put 
the  law  in  motion,  did  not  exist  in  the  defendant's 
mind  at  the  time  the  charge  was  made.  Delegal 
V.  Highley,  3  Bing.  N.  C.  960  ;  5  Scott,  154  ;  3 
Hodges,  158. 

To  an  action  for  falsely,  maliciously,  and  with- 
oat  any  reasonable  or  probable  cause,  charging 
the  plaintiff  with  larceny,  before  a  justice  of  the 
peace,  indicting  the  plaintiff,  and  causing  him 
to  be  tried  on  such  charge,  on  which  he  was 
afterwards  acquitted ;  the  defendant  pleaded, 
that  the  plaintiff  brought  a  former  action  against 
the  defendant  for  assaulting  and  imprisoning 
him  09  a  false  assertion  that  he  had  committed 
felony ;  that  to  that  action  the  defendant  pleaded 
not  guilty,  and  a  justification  of  the  assertion, 
and  imprisonment  in  consequence  thereof:  on 
trial  of  which  action,  the  judge  directed  the 
jary  to  take  into  their  consideration  the  question 
whether  the  defendant  had  charged  and  accused 
the  plaintiff  with  having  stolen  the  goods  men- 
tioned in  the  declaration,  and  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable 
cause,  committed  the  grievances  complained  of 
in  the  present  action ;  that  the  jury  found  for 
the  plaintiff,  and  assessed  damages  accordingly, 
and  that  the  plaintiff  recovered  judgment  for 
the  same,  with  costs;  averring  the  identity  of 
the  imprisonments  in  the  two  actions,  and  that 
the  grievances  complained  of  were  the  same 
with  those  in  respect  of  which  damages  had 
been  eiren  on  the  former  occasion  : — H^d,  first, 
that  this  plea  was  no  answer  to  the  action.  €hiteit 
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V.  Warren,  9  Ex.  379  ;  2  C.  L.  R.  979  ;  23  L.  J., 
Ex.  121  ;:  18  Jur.  133. 

Held,  secondly,  that  the  judge  misdirected  the 
jury  on  the  trial  of  the  former  action.  Ih. 

In  an  action  for  a  malicious  prosecution,  the 
court  will  not  permit  a  defendant  to  plead  that 
he  had  probable  cause  to  indict,  together  with 
not  guilty.  Cotton  v.  Brown^  4  N.  &  M.  831  ;  3 
A.  &  E.  312. 

The  plea  of  not  guilty  to  an  action  for  a  mali- 
cious prosecution,  puts  in  issue  the  fact  of  prose- 
cution, and  the  want  of  probable  cause.    Ih. 

In  an  action  for  maliciously,  and  without  pro- 
bable cause,  refusing  to  accept  debt  and  cost^ 
from  a  prisoner,  evidence  of  probable  cause 
may  be  given  under  not  guilty.  Honnxfield  v. 
Drury,  3  P.  &  D.  127  ;  11  A.  &  E.  98 ;  4  Jur. 
24. 

In  an  action  for  maliciously,  and  without  rea- 
sonable or  probable  cause,  procuring  the  plaintiff 
to  be  outlawed,  assigning  for  special  damage  that 
the  plaintiff  was  put  to  cost^  in  and  about  re- 
versing the  outlawry,  under  not  guilty,  the 
reversal  of  the  outlawry  is  not  put  in' issue. 
Drummond  v.  PigoUy  2  Bing.  N.  C.  114  ;  1 
Hodges,  190. 

In  an  action  for  a  malicious  arrest,  the  decla- 
ration averred  that  the  defendant  did  not  prose- 
cute his  suit,  but  voluntarily  suffered  the*same 
to  be  discontinued  for  want  of  prosecution,  and 
that  it  was  discontinued  :  — Held,  that  the  plea 
of  not  guilty  in  such  a  case  merely  put  in  issue 
the  wrongful  act,  viz.  the  malicious  arrest, 
without  probable  cause,  and  not  the  dis- 
continuance. Wathim  v.  Lee,  5  M.  &  Wi  270  ; 
7  D.  P.  C.  498  ;  3  Jur.  484. 

On  the  trial  of  an  action  for  a  malicious  prose- 
cution for  perjury,  not  guilty  does  not  put  in 
issue  the  determination  of  the  prosecution. 
Wren  v.  Seslop,  12  Q.  B.  267  ;  17  L.  J.,  Q.  B. 
313  ;  12  Jur.  600. 

^False  Imprisonment  —  Claims.l  —  A  count 
alleging  that  the  defendant  caused  the  plaintiff 
to  be  arrested  and  imprisoned,  without  reason- 
able or  probable  cause,  on  a  false  and  malicious 
charge  of  felony,  is  a  count  for  an  assault  and 
false  imprisonment,  and  not  an  informal  count 
for  a  malicious  prosecution,  and  therefore  re- 
quires no  evidence  of  malice,  or  want  of  reason- 
able and  probable  cause.  Brandt  v.  CraUdoek, 
27  L.  J.,  Ex.  316. 

Trespass  for  assault  and  false  imprisonment 
may  be  laid  diversis  diebus  et  vicibus.  Burgess 
V.  Freelove,  2  B.  &  P.  425.  See  English,  v. 
PMr«^,6East,395. 


Defences.] — ^A  plea  which  professes  to 


justify  several  assaults  and  false  imprisonments 
laid  in  separate  counts,  must  shew  distinct  occa- 
sions upon  which  the  defendant  was  justified  in 
committing  each  particular  trespass.  M*^  Cu rday 
V.  DrUcoll,  1  C.  &  M.  618  ;  3  Tyr.  571. 

It  is  necessary  to  shew,  in  pleading,  the  causes 
of  suspicion,  with  certainty,  in  order  that  the 
court  may  judge  of  their  reasonableness ;  and 
using  the  term  suspicious  will  not  aid  what  is 
necessary  to  be  averred.  Mure?.  Kdye,  4  Taunt. 
34. 

A  plea  justifying  an  arrest  by  a  private  person, 
on  suspicion  of  felony,  must  shew  the  circum- 
stances,  from  which  the  court  may  judge  whether 
the  suspicion  was  reasonable.    lb, 
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In  an  action  for  ^Ise  imprisonment  on  a 
charge  of  embezzlement,  the.  charge  being,  **  that 
he  had  embezzled  varioos  sums  within  the  last 
fortnight,"  the  defendant  pleaded  not  guilty  by 
24  &  25  Vict.  c.  96,  8.  103,  that  the  plaintiff  had 
been  found  committing  the  offence  : — Held,  that 
the  statute  did  not  apply  at  all  to  such  a  case,' 
and  that  the  plea  could  not  be  sustained.  J^ield 
V.  Miugrovej  16  L.  T.  636. 


Amendment.] — ^A    plea   of   justification 


may  be  amended  either  by  striking  out  so  much 
as  is  not  proved,  or  by  correcting  the  averments 
in  the  plea,  in  accordance  with  the  evidence. 
Hailes  v.  Mark*,  7  H.  &  N.  66 ;  30  L.  J.,  Ex. 
389  ;  7  Jur.,  N.  S.  851. 


Replications.] — Action  for  false  imprison- 


ment. Plea  of  justification  under  a  ca.  sa. 
Eeplication,  that  the  writ  was  ordered  to  be  set 
aside  and  was  set  aside  by  order  of  a  judge  : — 
Held,  that  the  replication  was  bad  for  not  aver- 
ring that  the  writ  was  set  aside  for  irregularity. 
Preiaiee  v.  HarrUon,  D.  &  M.  50  ;  4  Q.  B.  852  ; 
12  L.  J.,  Q.  B.  315  ;  7  Jur.  680. 

But  a  replication  to  a  plea  of  justification 
under  a  fi.  fa.,  that  the  writ  was  irregularly 
sued  out,  and  was  afterwards  set  aside  by  a 
judgc^'s  order,  is  good,  as  sufficiently  shewing  that 
the  writ  was  set  aside  for  irregularity.  Snnkin 
v.  De  Medina,  1  C.  B.  183  ;  2  D.  &  L.  813;  9  Jur. 
89. 

c.  Evidence. 

• 

Consequential  Injury.! — A  count  for  mali- 
ciously indicting  the  plaintiff  for  an  assault, 
cannot  be  supported  without  proof  of  some  con- 
sequential injury  sustained  by  him.  Freeman 
V.  Arkell,  3  D.  &  R.  669  ;  I  C.  &  P.  137. 

Grand  Jnryman.] — In  such  an  action  the 
plaintiff  may  call  one  of  the  grand  jury  to  prove 
that  the  defendant  was  the  prosecutor  of  the  in- 
dictment,   lb, 

CcjAsel.] — Counsel  for  an  employer  in  pro- 
ceedings for  embezzlement  examined  as  to  the 
condition  of  the  employer's  books  at  former  trial. 
Brown  v.  Poster,  1  H.  &  N.  736,  supra. 

Solicitor.] — In  an  action  against  A.  for  mali- 
ciously causing  p^n  indictment  for  a  riot  to  be 
preferred  against  B.,  it  was  proved  on  the  part 
of  A.,  by  a  solicitor,  that  he  preferred  the  in- 
dictment by  order  of  a.  city  alderman  : — Held, 
that  A.'s  counsel  might  ask  the  solicitor  whether 
A.  had  desired  him  not  ^  prosecute  on  his 
behalf,  but  could  not  ask  him  generally  what  A. 
had  said  to  him  on  the  subject  of  the  prosecu- 
tion.    Osterman  v.  Bateman,  2  C.  &;  K.  728. 

• 

Opinion  of  Xagistrate  or  Judge,  j — On  the  trial 
of  an  action  for  malicious  prosecution  for  perjury 
in  making  a  charge  against  the  defendant  before 
a  magistrate,  evidence  of  what  the  magistrate 
said  in  his  hearing  on  disposing  of  the  charge  is 
admissible,  for  the  purpose  of  shewing  the  exis- 
tence of  reasonable  and  probable  cause.  Edden 
V.  ThornUoe,  6  Jur.  265. 

In  an  action  for  maliciously  indicting  the 
plaintiff,  the  observations  made  by  the  judge  on 
the  trial  of  the  indictment  are  not  evidence  for 
him.  Barker  v.  Angell,  2  M.  &  Rob.  371.  See 
GonixkWarney,  Terry,  Rose.  Evid.  819, 14th edit. 


The  plaintiff  cannot  give  in  evidence  wha 
magistrate  said  on  his  discharge,  as  if  unfa^ 
able  to  the  plaintiff  he  had  no  power  of  rep] 
to  it.   Wetzlar  v.  Zachariah,  16  L.  T.  432. 

On  the  trial  of  an  action  for  a  false  impr 
mcnt  on  a  charge  of  felony,  if  the  plain 
counsel  asks  his  witness  what  was  said  bj 
defendant  when  the  parties  were  before 
magistrate,  the  defendant's  counsel  may 
on  cross-examination,  what  was  said  by 
magistrate.  Richards  v.  Turner,  Car.  & 
414. 


Of  Jury.] — The  opinion  of  the  jury 


former  trial  is  not  material.  Ifibberd  v.  Che 
2  F.  &  F.  126. 

Evidence  of  Accomplice.] — Where  a  plea 
tifying  the  trespasses,  in  such  case,  states 
the  plaintiff  committed  a  felony,  the  jury  i 
try  that  question  in  the  same  way  as  if  sittii 
a  criminal  court  trying  the  plaintiff  for 
offence  itself ;  and,  if  a  witness,  who  admits 
he  stole  similar  property  at  the  same  tin 
called  to  sustain  the  plea,  though  he  is  not  exi 
in  the  situation  of  an  accomplice,  yet  it  si 
that  his  testimony  ought  to  receive  some 
firmation.    JlicJiards  v.  Turner,  Car.  &  M.  i 

Depositions.]  —  Where,  in  an  action  t 
malicious  charge  of  felony,  the  plaintiff  pu 
to  prove  a  formal  part  of  his  case,  the  defend 
and  another  person's  depositions  before 
magistrate,  the  defendant  has  a  right  to  usi 
own  deposition  as  evidence  in  the  cause,  but 
that  of  the  other  deponent.  Jachson  v.  Bi 
M.  &  Rob.  176. 

As  to  Character.] — In  an  action  for  malicio 
procuring  the  plaintiff  to  be  arrested  on  a  ch 
of  larceny,  the  defendant  cannot  give  evidi 
to  shew  that  the  plainti£f*s  character 
suspicious,  and  that  his  house  had  been  seari 
on  former  occasions.  Neiosam  v.  Carr,  2  St 
69. 

In  an  action  by  A.  for  the  malicious  pros 
tfbn  by  C.  of  an  indictment  against  A.  and 
evidence  of  the  misconduct  of  C.  towards 
after  his  apprehension,  tending  to  shew  the 
motives  of  C,  is  admissible.  Caddy  v.  Bar 
1  M.  &  R.  276. 

Where  the  defendant  gives  evidence  of 
bable  cause,  a  witness  may  be  asked  whether 
plaintiff  was    not  a  man  of   notoriously 
character.    Rodriguez  v.  TadvUre,  2  Esp.  72 

In  an  action  for  false  imprisonment  o 
criminal  charge,  the  defendant  cannot  ci 
examine  as  to  the  bad  character  of  the  plain 
nor  as  to  previous  charges  made  against  1 
Douming  v.  Butcher,  2  M.  &  Rob.  374. 

Of  Proceedings.] — In  an  action  for  malic 
arrest  on  a  charge  of  felony,  it  is  not  necesi 
for  the  plaintiff  to  give  in  evidence  the  whol 
the  proceedings  before  the  magistrates.  B 
V.  Clay,  3  N.  &  M.  464. 

A  declaration  which  alleges  that  the  defenc 
charged  the  plaintiff  with  felony,  is  suppo: 
by  evidence  that  the  defendant  stated  to 
magistrate  that  he  had  been  robbed  of  6pe< 
articles,  and  that  he  suspected  and  believ^, 
had  good  reason  to  suspect  and  believe,  that 
plaintiff  had  stolen  them.  Davi^y.  NoaUe,  6 
&  S.  29  ;  1  Stark.  317. 
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A.,  the  servant  of  B.,  stated  before  a  magistrate 
that  C.  came  into  the  yard  of  his  employer,  and 
took  from  a  stable  there  two  geldings,  the  pro- 
perty of  B.,  and  rode  them  away,  though  he  was 
told  that  he  most  not : — Held,  that  this  informa- 
tion did  not  sapport  a  coant  in  an  action  for 
malicious  prosecution,  which  alleged  that  the 
information  charged  C.  with  having  feloniously 
stolen  and  ridden  away  with  two  geldings. 
Milton  T.  Elmore,  4  C.  &  P.  456. 

A  declaration,  alleging  that  the  defendant  mali- 
ciously and  without  probable  cause  preferred  an 
indictment  against  the  plaintiff  for  peijury,  is 
•opported  by  proof  that  some  of  the  assignments 
of  perjury  in  the  indictment,  which  was  set  out 
at  length  in  the  declaration,  were  preferred 
without  probable  cause.  Ellis  v.  Ahrahams^  8 
Q.  B.  709  ;  15  L.  J.,  Q.  B.  221  ;  10  Jur.  593. 

The  plaintiffs  counsel  stated,  that,  he  should 
offer  no  evidence  as  to  the  transactions  to  which 
the  other  assignments  of  perjury  related  : — Held, 
that  the  defendant  was  not  at  liberty  to  give  evi- 
dence to  shew  that  there  was  probable  cause  for 
those  other  assignments  of  perjury.    lb. 

To  a  declaration  containing  one  count  only  for 
assault  and  false  imprisonment,  the  plea  justified 
the  apprehending  the  plaintiff  on  a  charge  of 
felony,  and  procaaded  to  aver  that  the  plaintiff 
resisted,  whereupon  he  beat  him.  At  the  trial, 
the  justification  as  to  the  apprehension  for  felony 
was  proved  ;  but  the  defendant  did  not  prove  the 
resistance  of  the  plaintiff.  The  jury  having  found 
for  the  defendant ; — Held,  that  the  verdict  was 
rig'ht,  the  defendant  having  proved  so  much  of 
his  plea  as  was  necessary  to  cover  the  declara- 
tion, and  it  not  being  necessary  for  him  to  prove 
what  was  unnecessarily  alleged.  Atkinton  v. 
Wanu,  1  C  M.  k,  R,  827  ;  5  Tyr.  481  ;  3  D.  P. 
C.  433  ;  6  C.  &  P.  687. 

Chmrge  Sheet.] — A  cfharge  sheet  is  sufficient 
proof  of  the  signatures  which  it  contains.  Ro88 
T.  LateelleM,  15  L.  T.  293. 

Sahieqnent  Aett.] — The  plaintiff,  the  secretary 
of  a  joint-stock  bank  in  London,  with  a  branch 
at  D.,  went  with  the  cashier  to  the  latter  place, 
with  a  paper  purporting  to  be  an  order  upon  the 
party  having  cluiTge  of  the  branch  bank,  to 
deliver  up  to  them  the  books  and  moneys  in  his 
custody.  The  defendant;  one  of  the  directors  of 
the  bank,  seeing  a  light  in  the  banking-house  at 
an  unusual  hour,  went  there,  and  not  being 
satisfied  of  their  authority  to  act  as  they  were 
doinizr,  placed  the  plaintiff  and  the  cashier  in  the 
custody  of  a  policeman,  who  handcuffed  them, 
and  put  them  in  the  cage  for  the  night.  In  an 
action  for  false  imprisonment,  evidence,  that  the 
defendant  had,  on  the  following  morning,  gone 
to  the  banking-house  in  London,  broken  open  the 
d<»ksof  the  secretary  and  cashier,  and  abstracted 
papers,  for  the  purpose  (as  was  suggested)  of  de- 
priving them  of  means  of  justifying  their  conduct, 
was  properly  received.  EdgeU  v.  Fra7ieiJt,  1 
Scott,  N.  R.'ll8  ;  1  M.  &  O.  222  ;  4  Jur.  366. 
And  see  Brooks  v.  Blain,  39  L.  J.,  C.  P.  1. 

Of  Authority.] — ^The  defendant  was  lieutenant- 
governor  of  the  fortress  of  Gibraltar,  and  wishing 
to  obtain  possession  of  General  Torrijos,  a  Spanish 
refugee,  whom  he  thought  was  harboured  in  the 
house  of  the  plaintiff,  an  English  merchant  re- 
siding at  Gibraltar,  he  placed  a  part  of  the 
military  force  of  the  garrison  under  the  com-  | 


mand  of  his  military  secretary,  who  ordered  it  to 
surround  the  plaintiffs  house,  and,  in  the  course 
of  their  duty,  one  of  the  soldiers  prevented  the 
plaintiff's  egress.  This  was  the  assault  and  false 
imprisonment  complained  of  : — Held,  that  there 
was  sufficient  evidence  that  the  various  pro- 
ceedings were  under  the  direction,  and  carried  on 
by  the  authority^  of  the  commandant  of  the  gar- 
rison. Olynn  v.  Houstonny  2  Scott,  N.  R.  548  ; 
2  M.  &  G.  337  ;  6  Jur.  125. 

Held,  also,  that  the  soldiers  being  directed  to 
search  for  Torrijos,  whose  person  they  did  not 
know,  the  governor's  military  secretary  in  com- 
mand of  them  was  only  carrying  out  his  orders 
in  directing  them  to  prevent  sQl  persons  from 
leaving  the  house ;  and  that  the  governor's  general 
orders  made  him  liable  for  this  particular  act. 
Ih. 

If  a  party  is  taken  into  custody  by  a  constable 
on  a  warrant,  the  signature  of  which  is  proved 
to  be  of  the  handwriting  of  the  defendant,  a 
magistrate,  this  is  prim^  facie  evidence  against 
the  defendant  in  an  action  for  false  imprison- 
ment, without  further  proof  that  the  warrant 
was  issued  by  him.  Mason,  v.  Barker ^  1  C.  &  K. 
100. 

Joint  Acts.] — If  A.  imprisons  6.,  and  in  con- 
tinuation of  that  imprisonment  delivers  him 
into  the  charge  of  C.  who  keeps  him  in  custody, 
the  acts  and  declarations  of  C.  arc  evidence 
against  A.    Powell  v.  Ilodgetts,  2  C.  &  P.  432. 

A.  directed  a  police-officer  to  take  B.  into 
custody,  on  a  charge  of  embezzlement,  and  the 
officer  having  done  so,  the  officer  and  A.  went 
together  to  a  box  of  B.,  and  the  officer,  in  the 
presence  of  A.,  searched  the  box,  and  took  from 
it  a  sovereign  : — Held,  that,  in  an  action  by  B. 
against  A.  for  the  trespass  in  opening  of  the 
box  and  taking  the  sovereign,  proof  of  these 
facts  was  evidence  of  A.'s  participation  in  the 
trespass.    Jones  v.  Morrell^  1  C.  &  K.  266. 

Prior  Conviction.]  —  In  an  action  against 
the  defendant  for  giving'the  plaintiff  into  cus- 
tody on  a  charge  of  stealing  oysters  from  an 
oyster-bed: — Held,  that  he  could  not,  for  the 
purpose  of  proving  bona  fides  on  his  part,  give 
evidence  of  a  prior  conviction  of  a  third  party 
for  stealing  oysters  from  the  same  bed,  such 
conviction  not  having  come  to  his  knowledge 
at  the  time  of  his  giving  the  plaintiff  into 
custody.  Thomas  v.  Rmscll,  9  Ex.  764 ;  2  C. 
L.  R.  542  ;  23  L.  J.,  Ex.  233. 

What  may  be  Considered.] — ^When  in  an  action 
for  maliciously  giving  the  plaintiff  into  custody 
and  for  slander,  the  defendant  pleaded  to  the 
latter  cause  of  action  a  plea  in  justification, 
which  would  have  been  no  answer  to  the 
former,  'and  at  the  trial  the  plaintiff  failed  to 
prove  the  slander : — Held,  that  the  jury  ought 
to  disregard  this  plea  in  considering  the  former 
cause  of  action.  Brooke  v.  Avrillon^  42  L.  J., 
C.  P.  126  ;  21  W.  R.  694. 

d.  Damasres, 

Xalioions  Prosecution — Costs.] — Semble,  that 
if  one  of  two  parties  indicted,  having  a  defence 
common  to  both,  retains  an  attorney  to  defend 
them,  and  pays  him  the  whole  costs  of  defence, 
and  they  are  acquitted,  such  party,  in  an  action 
for  malicious  prosecution,  may  demand  the  costs 
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SO  paid  as  part  of  his  damages  : — Held,  that 
at  ail  events  he  may  so  recover,  if  the  costs  of 
defence,  being  divisible,  it  has  been  expressly 
left  to  the  jury  to  deduct  any  part  of  such  costs 
which  they  thought  not  fairly  incurred  by  the 
plaintiff,  and  they  have  found  for  him  as  to  the 
whole.  Rowlands  v.  Samuel.,  11  Q.  B.  39  ;  17 
L.  J.,  Q.  B.  65. 

Aggravation.] — To  an  action  for  false  im- 
prisonment, the  defendant  pleaded  a  justification 
that  the  plaintiff  had  committed  a  felony.  At 
the  trial  his  counsel  abandoned  the  plea,  and 
exonerated  the  plaintiff  from  the  cnarge : — 
Held,  that  it  was  not  a  misdirection  on  the  part 
of  the  judge  to  tell  the  jury  that  putting  such  a 
plea  on  the  record  was  a  persisting  in  the  charge 
contained  in  it,  and  was  to  be  taken  into  account 
in  estimating  the  damages.  Warwick  y.  Fmtlhv*^ 
12  M.  &  W.  507  ;  1  D.  &  L.  638  ;  13  L.  J.,  Ex. 
109  ;  8  Jur.  86. 

If  there  is  an  abuse  of  an  authority,  by  which 
the  party  becomes  a  trespasser  ab  initio,  the 
plaintiff  is  entitled  to  recover  damages,  as  well 
lor  the  part  of  the  injury  which  would  have 
been  justified  if  there  had  been  no  abuse,  as  for 
that  part  which  is  directly  caused  by  the  abuse. 
Kerhey  v.  Dcnhy,  2  Gale,  31  ;  1  M.  &  W.  336. 

A  defendant  is  answerable  for  all  the  ordinary 
acts  of  precaution  on  the  part  of  the  policeman 
to  whom  be  has  given  the  plaintiff  into  custody, 
on  a  charge  of  felony,  though  more  severity  may 
have  been  used  than  the  occasion  required. 
Edgill  V.  Fmneh,  1  Scott,  N.  R.  118 ;  1  M.  & 
G.  222  ;  4  Jur.  365. 


mtigation.] — In  an  action  for  false  imprison- 
ment, by  giving  the  plaintiff  in  charge  to  a  police 
officer,  the  defendant  may,  in  mitigation  of 
damages,  go  into  evidence  to  shew  that  the 
plaintiff  had,  for  several  days,  been  in  the  habit 
of  going  after  him  and  annoying  him.  Thomas 
V.  Potccll,  7  C.  &  P.  807. 

In  an  action  against  an  individual  for  giving 
the  plaintiff  into  custody  on  a  charge  of  felony, 
reasonable  and  probable  cause  of  suspicion  is 
good  evidence  in  mitigation  of  damages  under 
not  guilty.  PerMns  v.  Vavghun^  4  M.  &  G.  989 ;  6 
Scott,  N.  R.  881 ;  12  L.  J.,  C.  P.  38  ;  6  Jur.  1114. 

In  an  action  for  assaulting  the  plaintiff,  and 
giving  him  into  custody  of  a  policeman,  it 
appeared  that  the  charge  upon  which  the  defen- 
dant arrested  the  plaintiff  was  for  fraudulently 
heaping  up  mounds  of  earth,  to  make  it  appear 
that  he  was  entitled  to  receive  from  the  defen- 
dant a  large  sum  for  work  contracted  to  be 
done : — Held,  that  as  the  charge  could  not  be 
pleaded  as  a  justification,  evidence  of  the  truth 
of  it  was  admissible  in  mitigation  of  damages 
under  the  plea  of  not  guilty.  Linford  v.  Lak4'^ 
3  H.  &  N.  276  ;  27  L.  J.,  Ex.  334. 

In  an  action  for  false  imprisonment  on  a 
charge  of  stealing  money,  where  there  is  no 
plea  of  justification,  the  defendant  cannot,  in 
mitigation  of  damages,  give  evidence  of  recent 
apparent  losses  of  money  on  his  part,  though 
offered  for  the  purpose  of  explaining  the  circum- 
stances which  induced  in  his  mind  a  belief  in  the 
plaintiff's  guilt     Yardley  v.  J/in^,  17  L.  T.  264. 

EzpMUies  Incurred.]— The  defendant  by  a 
warrant  of  commitment  on  a  coroner's  inquisi- 
tion, without  iorisdiction,  caused  the  plaintiff  to 
be  imprisoned.     The  plaintiff  was  balled,  and 


afterwards,  while  on  bail,  procui-ed  the  ir 
tion  to  be  quashed: — Held,  that  the  pli 
was  entitled,  under  an  allegation  that  b 
incurred  expense  in  procuring  his  discharge 
custody,  to  recover  damages  for  the  cxpei 
quashing  the  inquisition.  Foxall  v.  Bar 
El.  k  Bl.  928 ;  2  C.  L.  R.  273 ;  23  L.  J.,  Q. 
18  Jur.  41. 

lUmoteness.]  —  A  plaintiff  cannot  r 
damages  in  respect  of  having  been  de 
beyond  a  certain  hour,  whereby  he  miss 
opportunity  of  being  taken  into  an  emplo; 
in  a  shop  or  factory,  the  damages  beii 
remote.  Ifoey  v.  Felt  on,  11  C.  B.,  N.  S.  1 
L.  J.,  C.  P.  105  ;  8  Jur.,  N.  S.  764  ;  5  L.  T 
10  W.  R.  78. 

Several  Defendants.] — In  trespass  and  i 
against  two,  damages  cannot  be  severed,  t 
the  assault  is  proved  to  have  been  commit 
one  with  more  violence  and  more  circums 
of  aggravation  than  by  the  other.  Jiro 
Allen,  4  Esp.  158. 

In  an  action  against  several  where  s 
implicated  in  one  joint  act  of  trespas 
damages  must  be  assessed  against  all  j 
though  all  may  not  have  been  equally  c\\. 
Eliot  V.  Allen,  1  C.  B.  18. 

Where  two  persons  are  jointly  sued  fo 
imprisonment,  one  of  whom  has  acted 
improper  motives,  the  damages  ought  not 
assessed  with  reference  to  the  act  and  n 
of  the  most  guilty  or  the  most  innocent 
but  the  true  criterion  of  damage  is  the 
injury  which  the  plaintiff  has  sustained  fr 
joint  act  of  trespass.  Clark  v.  Newsam, 
131 ;  16  L.  J.,  Ex.  297. 


II.  IN  BANKRUPTCY   AND  WINDIN 

ICalieions  Presentation  of  Petition  ti 
up  Company.]— An  action  will  lie  for 
and  maliciously,  and  without  reasonable  o 
able  cause,  presenting  a  petition  under  th 
panics  Acts,  1862,  1867,  to  wind  up  a  \ 
company,  even  although  no  pecuniary 
special  damage  to  the  company  can  be  ] 
for  the  presentation  of  the  petition  is,  f: 
very  nature,  calculated  to  injure  the  cr 
the  company.  The  defendant,  who  had 
shareholder  in  the  plaintiff  company,  insi 
certain  brokers  to  sell  his  shares,  and  sj 
transfer.  The  brokers  informed  him  the 
could  not  sell  the  shares,  but  the  transj 
not  returned  to  him.  After  waiting 
eleven  days  he  presented  a  petition  to  w 
the  company  on  the  ground  of  fraud  in  its 
tion,  and  of  the  impossibility  that  it  coul< 
on  business  at  a  profit.  At  the  time  of  pre 
the  petition  the  company,  which  was  a  t 
company,  had  property  of  a  large  amoui 
its  debts  were  trifling.  The  defendant  y 
then,  in  fact,  a  shareholder ;  his  shares  hs 
sold,  and  the  transfer  had  been  reg 
Upon  discovering  that  his  shares  had  bee 
he  gave  notice  that  the  petition  would  b 
drawn,  and  it  was  ultimately  dismissed  \ 
costs.  The  company  having  brought  an 
for  falsely  and  maliciously,  and  without : 
able  or  probable  cause,  presenting  the  p 
at  the  trial  no  proof  of  damage  to  the  co 
was  given  beyond  the  liability  to  pay  i 


41 


MALICIOUS  PROSECUTION,  &c. 


42 


costs  of  defending  itself  against  the  petition  ; 
and,  npon  this  ground,  the  company  was 
nonsoited  at  the  close  of  its  case  : — ^Held,  that 
slthongh  the  liability  to  pay  "extra  costs  '*  was 
not  a  ground  of  legal  damage,  nevertheless  the 
noosnit  was  wrong,  and  a  new  trial  must  be  had, 
l>ecaase  an  action  would  lie  for  falsely  and 
maliciously,  and  without  reasonable  or  probable 
cause,  presenting  the  petition  to  wind  up,  which 
was  necessarily  injurious  to  the  credit  of  the 
comnany.  ^artz  Hill  Gold  Mining  Company  i 
T.  Eyre,  11  Q.  B.  D.  67i  ;  52  L.  J.,  Q.  B.  488  ;  49  I 
L.  T.  249  ;  31  W.  R.  668— C.  A. 

Held,  further,  that  as  at  the  time  of  present- 
ing the  petition  the  company  was  an  existing 
and  going  concern,  and  had  valuable  property 
and  was  solvent,  unless  other  facts  could  be 
shewn,  there  was  a  want  of  reasonable  and  pro- 
bable cause  for  presenting  the  petition,  and  the 
opinion  of  the  jury  ought  to  have  been  taken 
whether  the  defendant  had  been  actuated  by 
malice.     lb. 

Held,  further,  that  if  the  defendant  as  a 
matter  of  business  ought,  in  the  opinion  of  the 
jury,  to  have  inferred  from  the  foilure  of  the 
brokers  to  return  the  transfer,  that  the  shares 
hxid  been  sold,  the  defendant  would  have  had  no 
jcisonable  or  probable  cause  to  suppose  that  he 
was  still  a  shareholder.  Johnson  v.  Enierxon  (6 
L.  R.,  Ex.  329,  infra),  commented  upon.    Ih. 

Preientiiig  Petition  in  Bankmptey.] — S.,  an 
Attorney,  having  been  instructed  by  H.  to  make 
J.  bankrupt,  obtained  a  debtor's  summons,  and 
served  it  on  him,  who  thereupon  applied  to  the 
rcidstrar  of  the  county  court  to  dismiss  the  sum- 
mons.    Having  heard  both  parties,  the  registrar 
nuwle  an  order  on  the  12th  of  April  that  he  should, 
within  seven  days,  enter  into  a  bond,  with  two 
such  sufficient  sureties  as  the  court  should  ap- 
prove, to  pay  such  sum  as  should  be  recovered 
by  H.  in  any  proceeding  taken  for  the  recovery 
of  the  debt  due  to  him  from  the  debtor,  together 
with  costs ;  and  that  all  proceedings  on  the  sum- 
mons should  be  stayed  until  the  court  in  which 
•such  proceedings  for  the  recovery  of  the  debt 
should  be  taken  had  come  to  a  decision  thereon. 
S.  drew  up  the  order,  which  was  the  first  of  the 
kind  made  by  the  county  court  in  pursuance  of 
the  statute.     During  the  seven  days  a  corre- 
«pondencc  took  place  as  to  the  proposed  sure- 
ties, who  were  objected  to  by  S,  on  behalf  of  H,, 
and  no  bond  having  been  executed  in  conse- 
quence, a  petition  in  bankruptcy  was,  by  the 
express  order  of  H.,  presented  oy  S.  on  the  2lBt 
of  April,  and  on  the  same  day  a  receiver  was 
appointed,  the  act  of  bankruptcy  alleged  being 
that  the  petitioning  creditor  had  served  on  J.  a 
•debtor's  summons,  and  that  he  being  a  trader 
had  for  seven  days  neglected  to  pay  the  debt 
alleged  to  be  due,  or  to  secure  or  compound  for 
the  same.   J.  objected  to  the  petition  ;  and  after 
several  hearing  the  county  court  judge  on  the 
f^th  at  May  adjudged  him  to  be  bankrupt.    This 
decision  was  affiimed  by  the  chief  judge  in  bank- 
ruptcy, but  was  afterwards  reversed  by  the  lord 
justice  of  appeal,  who  annulled  the  proceedings 
on  the  ground  that  the  order  of  tne  12th  of 
April  was  a  stay  of  proceedings  at  the  time  of 
the  petition  and  adjudication  : — Held,  per  Kelly, 
C.  B.,  and  Cleasby,  B.,  that  upon  these  facts  an 
action  was  maintainable  by  J.  against  S.  for  mali- 
ciously and  without  reasonable  and   probable 
-cause 'presenting  the  petition  and  causing  him 


to  be  adjudicated  a  bankrupt.  Held,  contr4, 
per  Martin,  B.,  and  Bramwell,  B.,  that  such  an 
action  was  not  maintainable  by  J.  against  S. 
Johnson  V.  Emerson,  6  L.  R.,  Ex.  329  ;  40  L.  J., 
Ex.  201  ;  25  L.  T.  337. 

A  declaration  alleged  that  the  defendant  falsely 
and  maliciously,  and  without  any  reasonable  or 
probable  cause,  filed  a  petition  for  adjudication 
of  bankruptcy  against  the  plaintiff,  and  falsely 
and  maliciously,  and  without  reasonable  or  pro- 
bable cause,  caused >  and  procured  him  to  bo 
declared  a  bankrupt : — Held,  that  this  charge 
was  established  by  proof  that  the  defendant 
petitioned  for  the  adjudication,  and,  by  deposi- 
tions false  in  fact,  and  maliciously  made,  induced 
the  commissioner  to  adjudicate  the  bankruptcy, 
although  it  appeared  that,  even  if  the  depositions 
had  been  true,  the  adjudication  could  not  have 
been  supported  in  law.  Farley  v.  Danks,  4  El.  & 
Bl.  493  ;  24  L.  J.,  Q.  B.  244  ;  1  Jur.,  N.  S.  331. 

An  action  lay  for  maliciously  suing  out  a 
commission  of  bankruptcy,  notwithstanding  the 
specific  remedy  given  by  5  Geo.  2,  c.  30,  s.  23. 
Brown  v.  Chapman,  3  Burr,  1418  ;  1  W.  Bl.  427. 

Although  the  commission  was  afterwards  super- 
seded.    Chapman  v.  Pichersgill,  2  Wils.  145. 

Onus.] — Evidence  of  facts  upon  which  the  act 
of  bankruptcy  was  probably  proved,  but  which 
facts  do  not  amount  to  an  act  of  bankruptcy,  is 
sufficient  to  call  upon  the  defendant  to  prove  the 
affirmative  of  probable  cause.     Cotton  v.  Jamts, 

1  B.  &  Ad.  128. 

The  adjudication  of  the  commissioners  does 
not  in  itself  negative  the  want  of  probable 
cause.    Ih, 

Proof  that  Bankniptoy  Superseded.] — It  must 
be  averred  and  proved,  if  traversed,  that  the 
commission  was  superseded  before  the  com- 
mencement of  the  action ;  and  if  this  fact  is 
not  proved,  the  plaintiff  ought  to  be  nonsuited, 
though  it  was  not  averred  in  the  declaration,  and 
though  the  defendant,  who  might  have  demurred 
for  the  omission,  has  not  done  so.  Whit  worth 
V.  Hall,  2  B.  &  Ad.  695. 

It  is  not  sufficient  to  prove  merely  that  the 
commission  was  superseded,  as  a  supersedeas 
may  proceed  upon  strict  legal  grounds,  and 
does  not,  therefore,  furnish  evidence  of  the  want 
of  prolMible  cause.  Hay  v.  Weakley,  5  C.  &  P.  361. 

Pleading.] — In  an  action  for  maliciously  suing 
out  a  fiat  in  bankruptcy,  the  allegation  in  the 
declaration,  as  to  the  annulling  of  the  fiat,  is  not 
put  in  issue  by  not  guilty.    Atkinson  v.  Raleigh, 

2  G.  &  D.  611  ;   3  Q.  B.  79;  6  Jur.  731.     See 
Kemp  V.  King,  Car.  &  M.  396. 


III.   OTHER   MALICIOUS    PROCEEDINGS. 

a 

In  Court-martial.] — An  action  will  not  lie  for 
a  malicious  prosecution  of  a  court-martial  by  a 
captain  in  the  navy  against  his  commander-in- 
chief.  Stttton  V.  Johnstone,  1  Bro.  P.  C.  76  ;  1  T. 
R.  493,  784. 

An  inferior  officer  cannot  maintain  an  action 
against  his  superior  officer  in  respect  of  any 
matter  done  by  such  superior  officer  in  the  dis- 
charge of  his  duty,  but  he  must  pursue  the  mode 
of  redress  prescribed  by  the  articles  of  war. 
Dawhins  v.  Paulet  QLord),  5  L.  R.,  Q.  B.  94  ;  39 
L.  J.,  Q.  B.  53  ;  21  L.  T.  5S4  ;  18  W.  R.  336. 
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Procuring^  Sureties  to  Keep  the  Peace.  ]— In 
an  action  for  maliciously,  and  without  reason- 
able or  probable  cause,  going  before  a  magistrate, 
and  procuring  the  plaintiff  to  be  held  to  bail  to 
keep  the  peace,  it  is  not  necessary,  as  in  an 
action  for  a  m^lcious  prosecution,  to  aver  that 
the  proceeding  before  the  magistrate  was  deter- 
mined in  favour  of  the  plaintiff,  such  a  proceed- 
ing being  ex  parte,  and  the  truth  of  the  state- 
ment made  by  the  applicant  to  the  magistrate 
not  being  Controvertible.  Stetvard  v.  Gromett, 
7  C.  B.,  N.  S.  191  ;  29  L.  J^  C.  P.  170 ;  6  Jur., 
N.  S.  776. 

In  an  action  for  laying  a  complaint  before  a 
magistrate  of  threatening  language,  in  conse- 
quence of  which  the  plaintiff  was  taken  into 
custody  and  imprisoned  till  he  found  baU  ;  if  it 
appears  that  the  threat  was  used  in  consequence 
of  a  private  dispute,  and  was  not  uttered  to  the 
defendant,  but  related  to  him  by  a  servant,  who 
gave  evidence  of  it  before  a  magistrate,  the  ques- 
tion for  the  jury  will  be,  whether  the  defendant 
acted  bon&  fide  upon  the  threat  mentioned  to 
him,  or  merely  usod  it  as  a  pretext  for  accom- 
plisliing  his  own  private  purposes.  Vena/ra  v. 
Johjuon,  3  M.  &  Scott,  847  ;  10  Bing.  301  ;  6  C. 
&  P.  50. 

Piling  Judges'  Orders.] — ^^V  trader  gave  B.  a 
judge's  oixier  for  payment  of  debt  and  costs  to 
be  taxed  ;  the  costs  were  duly  taxed,  and  the 
amount  of  debt  and  costs  paid  ;  and  afterwai*ds, 
and  within  twenty-one  days  from  the  order,  B. 
caused  it  to  be  filed : — Held,  that,  whether  the 
12  &;  13  Vict.  c.  IOC,  s.  137,  made  the  filing  of  the 
order,  under  the  circumstances,  imperative  or 
not,  no  action  would  lie  against  B.  for  filing  it, 
inasmuch  as  it  could  not  be  said  to  have  been 
done  without  reasonable  or  probable  cause.  Dim- 
mack  V.  Bowley,  2  C.  B.,  N.  S.  542  ;  26  L.  J.,  C. 
P.  231  ;  3  Jur.,  N.  S.  1059. 

Registering  Charges.] — Where,  in  a  suit  in 
equity,  an  order  was  made  that  G.  should  pay 
into  the  name  of  the  accountant-general,  in  trust 
in  the  cause,  a  certain  sum  admitted  by  his 
answer  to  have  been  the  amount  of  the  sale  of  a 
trust  fund  ;  and  the  solicitor  for  the  plaintiff  in  \ 
the  suit  registered  it  under  1  &  2  Vict.  c.  110,  s.  j 
19,  and  G.  was. in  consequence  prevented  from] 
disposing  of  his  lands : — Held,  that  the  register- 
ing of  the  oixier  was  not  of  itself  a  wrongful  act, 
and  that  no  action  could  be  maintained  for  it 
without  proof  of  malice,     (rihhs  v.  Pike,  9  M.  & 
W.  351  ;  1  D.,  N.  S.  409 ;  12  L.  J.,  Ex.  257  ;  6 
Jur.  465. 

Distraining.] — A  count  for  distraining  for 
more  rent  than  is  due  is  bad,  although  it  alleges 
it  to  hfive  been  done  maliciously,  for  an  act 
which  docs  not  amount  to  a  legal  injury  cannot 
be  actionable,  because  it  is  done  with  a  bad 
intent.  Sterejixmt  \.  Ncu^nham.VA  C.  B.  285; 
22  L.  J.,  C.  P.  110  ;  17  Jur.  600— Ex.  Ch. 

In  an  action  for  a  malicious  distress,  the  plain- 
tiff cannot  recover  his  extra  costs  as  between 
attorney  and  client,  incurred  in  an  action  of 
replevin  which  the  plaintiff  had  brought  to 
recover  the  goods  distrained.  Ora^c  v.  Morqan, 
1  Hodges,  398. 

Conspiracy.]— A  declaration,  stating  that  the 
plaintiff  being  possessed  of  premises,  the  defen- 
dant and  S.  maliciously  conspired  to  get  posses- 


sion of  a  portion  of  the  premises,  and  to  i 
illicit  stills  there ;  and  thereupon,  in  purs 
of  the  conspiracy,  they,  by  falsely  and  fr 
lently  representing  to  the  plaintiff  that 
quired  such  portion  of  the  premises  for  th< 
pose  of  making  ink,  induced  the  plaint 
permit  S.  to  enter  thereon  ;  and  thereupo 
defendant  and  S.,  in  farther  pursuance  c 
conspiracy,  entered  thereupon,  and  set  up 
stills ;  and  in  further  pursuance  of  the  consp 
maliciously  represented,  and  made  it  appeii 
be  believed,  that  it  was  the  plaintiff  whc 
so  set  up  the  stills ;  and  also,  that,  in  f  i 
pursuance  of  the  conspiracy,' the  defendac 
S.  manufactured  in  that  portion  of  the  pre 
exciseable  articles,  contraiy  to  the  statute 
then  maliciously  represented,  and  made  it  a 
and  be  believed  that  it  was  the  plaintiff 
manufactured  such  articles,  and  that  h( 
knowingly  aiding  and  concurring  in  the  n 
facturing  of  such  articles,  by  means  where 
officer  of  the  excise  found  in  the  said  port! 
the  premises  manufacturing,  and  in  the  cou 
manufacturing,  divers  goods,  and  did  at 
same  time  discover  in  and  about  such  plac 
plaintiff,  who,  by  reason  of  the  premises 
pearcd  to  be  assisting  in  the  manufacture 
whereufvon  the  officer  arrested  the  plaintiff 
he  was  convicted  by  a  magistrate  in  the  pe; 
of  30/. ;  held  bad,  as  neither  stating  a  gocxl  • 
of  action  in  the  nature  of  conspiracy,  nor  • 
action  for  a  malicious  prosecution.  Barb 
Leaner  or  Lemter,  7  C.  B.,  N.  S.  175  ;  29  ! 
C.  P.  161. ;  6  Jur.,  N.  S.  654. 


To  issue  Commission  of  Lunacy.] 


action  lies  for  a  conspiracy  in  issuing  a  con 
sion  of  lunacy.  Turner  v.  TuT^ner,  Gow,  50 
To  support  such  an  action,  malice  and  a 
of  probable  cause  must  be  proved  ;  but  on  ] 
of  a  total  want  of  probable  cause,  malice  mi 
implied  ;  and  although  express  malice  is  pr 
some  slight  evidence  of  a  want  of  probable  < 
must  be  given.    lb, 

Bejecting  Elector's  Votes.] — Action  for 
ciously  rejecting  the  plaintiff  s  vote  at  an 
tion  of  vestrymen  and  auditors  under  18 
Vict.  c.  120.    Plea,  that  the  plaintiff  was 
to  a  church  rate  more  than  six  months  befoi 
election,  and  at  the  time  of  the  election  the 
was  due  and  unpaid.    Replication,  that  the 
was  void  in  this,  that  it  was  made  for  defrs 
expenses  for  which  a  rate  could  not  be  d 
Rejoinder,  that  the  rate  was  good  on  the  fa 
it,  and  had  never  been  quashed  : — Held,  tba 
plaintiff  having  no    means  of  questioning 
rate,  the  rejoinder  was  not  good.     But  tha 
replication  was  good,  as  it  shewed  that  the 
was  not  due,  therefore  that  the  plaintiff 
entitled  to  vote  ;  and  that  the  action  lay,  m 
being  admitted  on  these  pleadings.     Ihzf 
Ch'dd.  6  El.  &  Bl.  289  ;  25  L.  J.,  Q.  B.  33 
Jur.,  N.  S.  928. 

On  the  trial  of  the  action  for  malicious! 
jecting  his  vote,  it  appeared  that  the  defend; 
who  presided  at  the  election  as  churchwan 
rejected  it  on  the  ground  of  the  plaintiff 
having  paid  a  church  rate  due  more  than 
months  prior  to  the  election.  The  legality  o\ 
rate  was  disputed,  but  the  vestry  clerk 
advised  the  defendants  that  the  church  rate 
valid,  and  that  they  would  be  justified  in  re; 
ing  the  votes  of  those  who  had  not  paid  i 
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Held,  that  it  was  incumbent  on  the  plaintiff  to 
make  oat  that  the  defendants  acted  maliciously 
in  Te)ecting  his  Tote,  and  that  if  thcj  acted  bon^ 
fide  upon  advice  which  thej  believed  sound,  thej 
were  not  liable.  Ibzer  v.  Child  (in  crror)^  7 
El.  k,  Bl.  377  ;  26  L.  J.,  Q.  B.  151  ;  3  Jnr.,  N.  S. 
409— Ex.'Ch. 

VexatiiOiu  Sjeetment.] — ^An  action  on  the  case 
to  recover  damages  against  the  lessor  of  the 
plaintifi,  in  a  vexatious  ejectment,  is  not  main- 
tainable.   PuHon  V.  Ifonnor,  1  B.  &  P.  205. 

ProMeutlAg  Civil  Action.]— If  A.,  in  the  name 
of  B.,  prosecutes  an  action  against  C.  maliciously, 
and  without  reasonable  and  probable  cause,  C. 
has  no  action  against  A.  unless  he  has  thereby 
sostaiued  legal  damage.  Cotterell  v.  Jones^  11 
C.  B.  713  ;  21  L.  J.,  C.  P.  2  ;  16  Jur.  88. 

If  C.  has  thereby  sustained  legal  damage,  an 
action  lies.    Ih, 

Party  Interested  in  Suit.  ] — An  action  can- 
not be  maintained  against  a  third  person  on  the 
ground  that  he  was  a  mover  of  and  had  an 
interest  in  a  suit,  in  the  absence  of  malice  and 
want  of  probable  cause.  Ram  Coomar  Coondoo  v. 
Chunder  Oanto  Moo}terje0,2  A.j^y,  Cas.  186— P.  C. 

Defending  without  Authority.] — A  declaration 
stated  that  the  defendant  was  an  attorney,  that 
a  writ  of  summons  had  been  issued  against  the 
plaintiff  at  the  suit  of  A.,  but  no  further  pro- 
ceedings had  been  had,  nor  would  the  plaintiff 
have  defended  the  same,  nor  had  the  defendant 
been  retained  by  the  plaintiff  to  defend  the 
action,  or  take  any  step  therein  or  in  relation 
thereto,  yet  the  defendant  wrongfully,  and  with- 
out the  consent  of  the  plaintiff,  entered  an  ap- 
pearance for  the  plaintiff  in  the  action,  and 
defended  the  same,  and  such  proceedings  were 
had  thereupon  that  A.  recovered  judgment 
against  the  plaintiff  for  83/.  9«.,  and  thereupon 
execation  issued  against  him,  and  he  was  forced 
to  pay  the  sum  recovered,  and  9/.  8«.  ^d.  for  costs 
of  the  execution  : — Held,  bad,  in  arrest  of  judg- 
ment. We^taicay  v.  Frost,  17  L.  J.,  Q.  B.  286  ; 
12  Jnr.  698. 

Opponng  Orant  of  Letters  Patent.] — ^A  count 
alleged  that  the  plaintiff  was  the  first  and  true 
inventor  of  "improvements  in  the  manufacture 
of  fire-arms,  also  of  cartridges,  of  priming,  and 
of  wads  or  wadding  for  fire-arms,"  and  had  peti- 
tioned for  a  patent ;  that  his  petition  had  been 
referred  to  the  solicitor-general,  who  had  required 
and  allowed  the  title  of  his  invention  to  be 
amended  as  an  invention  for  "  improvements  in 
the  manufacture  of  cartridges  and  of  wads  or 
wadding  for  fire-arms,"  and  given  a  certificate 
of  allowance  ;  yet  the  defendant,  well  knowing 
the  premises,  but  maliciously  intending  to  injure 
the  plaintiff,  and  to  prevent  him  from  obtaining 
letters  patent  for  his  invention,  falsely,  fraudu- 
lently, maliciously  and  wrongfully,  and  without 
any  reasonable  or  probable  cause,  represented 
to  the  solicitor-general  that  he  had  an  interest 
in  opposing  a  grant  of  letters  patent  to  the 
plaintiff,  and  gave  notice  that  he  had  applied  for 
a  patent,  and  obtained  provisional  protection  for 
an  invention  for  "  improvements  in  cartridges," 
and  that  in  consequence  of  the  alteration  in  the 
title  of  the  plaintiff's  patent,  he  had  reason  to 
apprehend  that  such  alteration  in  the  title  might 


admit  of  his  invention  being  embraced  in  the 
plaintiffs  patent ;  whereas,  in  truth,  the  alleged 
invention  for  which  the  defendant  had  obtained 
provisional  protection  was  not  his  invention,  but 
a  fraudulent  imitation  of  the  plaintiff's  inven- 
tion, and  the  defendant  had  no  interest  in 
opposing  a  grant  of  letters  patent  to  the  plaintiff : 
and  the  count  concluded  with  an  allegation  of 
special  damage,  that,  by  means  of  the  premises, 
the  solicitor-general  refused  to  allow  the  plain- 
tiff's application  for  letters  patent  to  proceed, 
and  he  was  thereby  prevented  from  obtaining, 
and  &iled  to  obtain,  a  patent  for  his  invention, 
and  was  put  to  expense  in  opposing  a  grant  of 
letters  patent  to  the  defendant : — Held,  that  the 
special  damage  alleged  did  not  naturally  flow 
from  the  grievances  charged,  and  that,  without 
it,  the  count  disclosed  no  cause  of  action,  Had- 
dan  V.  Lott,  15  C.  B.  411  ;  3  C.  L.  R.  144  ;  24 
L.  J.,  C.  P.  49. 

Setting  up  Wrongful  Claim.]  —  If  special 
damage  results  from  a  claim  made  to  goods,  an 
action  against  the  claimant  may  be  maintained, 
if  he  makes  the  claim  maliciously,  and  without 
any  reasonable  or  probable  cause.  Green  v. 
Button,  1  Gale,  349  ;  2  C,  M.  &  R.  707  ;  1  Tyr. 
&  G.  118. 

It  is  a  sufficient  special  damage  that  the  party 
with  whom  a  contract  has  been  made  for  the  sale 
of  the  goods  refuses  to  deliver  them  in  conse- 
quence of  the  claim,  he  not  being  under  a  per- 
fect obligation  to  deliver  the  goods.    Ih, 

Outlawing.] — In  an  action  for  maliciously,  and 
without  reasonable  or  probable  cause,  procuring 
the  plaintiff  to  be  outlawed,  the  declaration 
stated  that  he  was  not  in  anywise  subject  or 
liable  to  be  outlawed  at  the  suit  of  the  dofendaTit ; 
that  the  defendant  made  an  affidavit  of  debt, 
whereby  he  deposed  that  the  plaintiff  was 
indebted  to  him  in  3,550Z.,  and  that  the  plaintiff, 
upon  the  prosecution  of  the  defendant,  under 
colour  and  pretence  of  owing  that  sum,  was 
declared  an  outlaw ;  assigning  for  special 
damage,  that  the  plaintiff  was  put  to  costs  in 
and  about  reversing  the  outlawry.  The  existence 
of  the  alleged  debt  (the  non-existence  of  which 
was  the  only  gravamen  charged  in  the  declara- 
tion) being  admitted  : — Held,  that  there  was 
reasonable  and  probable  cause  for  proceeding  to 
outlawry,  notwithstanding  the  defendant  was 
aware  at  the  time  of  issuing  the  exigent  that  the 
plaintiff  was  abroad,  and  had  an  agent  in  London. 
Druvimond  v.  Pigou,  2  Bing.,  N.  C.  114 ;  1 
Hodges  190. 

Issuing  Extents.] — A  declaration  stated  that 
the  defendant  maliciously,  and  without  reason- 
able or  probable  cause,  caused  to  be  issued  out  of 
the  court  of  Exchequer  a  writ,  on  which  an 
inquisition  was  held,  and  the  debt  deposed  to  by 
the  defendant  was  found  to  be  due  from  the 
plaintiff  to  the  crown ;  that  afterwards  the 
defendant,  maliciously,  and  without  reasonable 
or  probable  cause,  caused  to  be  sued  out  a  writ 
of  extent  against  the  plaintiff,  directed  to  the 
sheriff,  who  levied  thereupon  and  held  the  goods 
until  the  writ  of  extent  was  superseded  by  the 
court.  Plea,  that  the  writ  of  supersedeas  was 
issued  as  matter  of  grace  and  lavour  of  the 
crown  : — Held,  first,  tl^t  the  causing  the  writ  of 
extent  to  be  sued  out  was  the  gist  of  the  action, 
and  that  the  declaration  was  sufficient,  inasmuch 
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as  it  shewed  the  dischaige  of  that  writ;  and, 
Fecondly,  that  the  plea  was  bad.  Craig  v.  Ha$el^ 
3  G.  &  D.  299  ;  4  Q.  B.  481 ;  12  L.  J.,  Q.  B.  181  ; 
7  Jur.  368. 

iBsning  Foreign  Attaehment.]— A  declaration 
that  the  defendant  maliciously  and  withoat 
reasonable  and  probable  caasc  procured  an 
attachment  to  be  issued  out  of  the  Mayor's 
Court,  to  attach  a  debt  due  to  the  plaintiff,  is 
bad,  for  not  shewing  that  the  proceedings  in  the 
suit  in  the  Mayor's  Court  haa  been  terminated. 
ParUm  v.  /////,  10  L.  T.  414  ;  12  W.  R.  763. 

Bendering  in  Diteliargeof  Bail.] — In  an  action 
for  maliciously  and  without  the  authority  of  the 
bail  causing  the  defendant  to  be  rendered  in  dis- 
charge of  his  bail,  it  is  necessary  to  prove  express 
malice  as  well  as  want  of  authority.  Porter  v. 
WcHon,  5  Bing.  N.  C.  715  ;  8  Scott,  25  ;  3  Jur. 
507. 


IV.  ARREST  FOR  DEBT. 

1.  Whbn  Wbonoful. 

[Abolished  save  in  certain  cases  by  the  Debtors 
Act,  1869  (32  &  33  Vict.  c.  62).] 

Amonnt  due.] — If  a  plaintiff  maliciously  takes 
a  defendant  in  execution  for  a  debt,  in  respect  of 
which  he  has  been  discharged  under  the  Irish 
Insolvent  Act,  he  is  liable  to  an  action  on  the 
case.  Ewart  v.  Joneg,  3  D.  &  L.  252  ;  14  M.  & 
W.  774. 

But  trespass  will  not  lie  against  a  plaintiff  or 
his  attorney  for  suing  out  execution,  and  arrest- 
ing thereon  a  defendant  who  has  obtained  an 
onlcr  for  protection  from  process  under  5  &  6 
Vict.  c.  116.  Ycarsley  v.  Uemie^  5  D.  &  L.  265  ; 
14  M.&W.  322. 

Where  a  cause  (in  which  the  defendant  has 
>.ecn  aiTested)  is  referred  to  arbitration,  and  the 
award  is  given  in  favour  of  tha  defendant,  he 
cannot  on  that  ground  maintain  an  action  against 
the  plaintiff  for  a  malicious  arrest.  Haherxhon 
V.  Trohy,  Peake,  Add.  Cas.  181 ;  3  Esp.  33. 

No  action  lies  against  an  execution  creditor  or 
his  attorney  for  issuing  a  fi.  fa.  indorsed  to  levy 
the  whole  sum  recovered  by  a  judgment,  which, 
to  the  knowledge  of  both,  has  been  partly  satis- 
fied by  payments,  unless  malice  and  want  of  pro- 
bable cause  are  alleged  in  the  declaration,  and 
£  roved.  De  Medina  v.  Grore^  10  Q.  B.  152  ;  15 
,.  J.,  Q.  B.  284  ;  10  Jur.  426  ;  S,  C.  affirmed,  10 
Q.  B.  152  ;  17  L.  J.,  C.  P.  321  ;  11  Jur.  14.">— 
Ex.  Ch. 

But  an  action  lies  at  the  suit  of  a  debtor  taken 
in  execution  under  a  ca.  sa.  upon  a  judgment 
against  an  execution  creditor  who  maliciously 
and  without  any  reasonable  or  probable  cause, 
causes  and  procures  a  warrant  to  be  issued  upon 
such  writ,  indorsed  to  levy  a  larger  sum  than 
remains  due  upon  the  judgment,  and  the  debtor 
to  be  taken  to  satisfy  such  sum,  there  being  no 
difference  between  an  arrest  on  mesne  process 
and  an  arrest  under  a  ca.  sa.  on  a  judgment. 
Chvrchill  v.  Siggerg,  3  El.  &  Bl.  929  ;  2  C.  L.  R. 
1509  ;  23  L.  J.,  Q.  B.  308  ;  18  Jur.  773. 

A.  having  issued  a  writ  of  summons  against  B.,  I 
specially  indorsed  for  28/.,  B.,  without  appearing  j 
to  the  writ,  paid  lOZ.  to  A.  on  account  of  the  debt.  \ 
A.  afterwards  signed  judgment,  for  default  of  i 
appearance,  for  the  fall  amount  of  28/.  and  costs,  j 


and  issued  a  ca.  sa.  indorsed  for  that  amount, 
under  which  B.  was  arrested,  and  paid  the  sum 
demanded.    B.  having  brought  an  action  against 

A.  for  maliciously,  and  without  probable  cause, 
signing  judgment  and  issuing  execution  : — Held, 
that  whilst  the  judgment  stood  for  the  whole 
amount,  it  estopped  the  plaintiff  from  denying 
the  correctness  of  the  judgment  or  of  the  execu- 
tion. Huffer  V.  Allen,  2  L.  R.,  Ex.  15  ;  36  L.  J., 
Ex.  17 ;  12  Jur.,  N.  S.  930 ;  15  L.  T.  225  ;  4  H. 
&  C.  634. 

A  declaration  stated  that  the  defendants  (the 
one,  A.,  acting  as  attorney  for  B.,  the  other) 
recovered  a  judgment  against  the  plaintiff  for 
30/.  1»,  4r/.,  that  the  plaintiff  paid  and  satisfied  to 

B.  the  debt  recovered  by  sucn  judgment,  except 
15«.  8<2.,  and  that  they  sued  out  aca.  sa.  upon  the 
judgment,  and  wrongfully  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  in- 
dorsed the  writ  with  directions  to  levy  5/.  14«.  8<{., 
and  interest,  and  1/.  It.iox  the  costs  of  execution; 
that  the  plaintiff  tendered  and  offered  to  pay  to 
the  defendants  3/.  8«.,  which  was  sufficient  to  pay 
and  discharge  all  that  was  recoverable  against 
the  plaintiff  upon  the  judgment  and  wfit,  to- 
gether with  the  costs  of  the  writ  of  execution, 
and  all  other  legal  and  incidental  expenses  ;  and 
that  they  wrongfully  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  procured  the 
sheriff  to  arrest  the  plaintiff,  and  detain  him  until 
he  paid  7/.  6«.  9<2.,  whereas  the  sum  of  3/.  8«.  and 
no  more  was  due  and  owing  from  and  recoverable 
against  the  plaintiff  upon  the  judgment : — Held, 
that  the  declaration  disclosed  a  good  cause  of 
action,  and  that  it  was  not  necessary  to  allege 
that  the  plaintiff  had  obtained  his  discharge  by 
order  of  the  court,  or  a  judge,  so  as  to  shew  that 
the  proceedings  had  terminated  in  his  favoui*. 
Gilding  v.  Eyre,  10  C.  B.,  N.  S.  592 ;  31  L.  J., 

C.  P.  174  ;  5  L.  T.  136  ;  9  W.  R.  946. 

A  declaration,  in  an  action  by  an  execution 
debtor  against  his  creditor  for  maliciously  and 
without  reasonable  or  probable  cause  arresting 
the  plaintiff  for  more  than  was  due  on  the  judg- 
ment, alleged  as  damage  that  the  plaintiff  was 
always,  during  his  detention,  able  and  willing, 
and  offered,  to  pay,  and  was  finally  discharged 
from  imprisonment  by  paying  the  smaller  sum  ; 
and  thai  by  reason  of  the  premises  he  was  put  to 
costs  and  expenses  in  and  about  hid  maintenance 
daring  his  detention,  and  in  and  about  obtaining 
his  discharge  : — Held,  that  the  declaration  suffi- 
ciently shewed  special  damage  resulting  to  the 
plaintiff  from  the  arrest,  inasmuch  as  to  entitle 
him  to  a  verdict  he  must  shew,  not  merely  that 
he  was  arrested  and  detained  for  a  gi*eater  amount 
than  was  due,  however  improperly  indorsed,  but 
also  that,  by  reason  of  the  arrest  and  detention 
for  the  larger  sum,  his  imprisonment  was  pro- 
longed, or  the  expense  of  obtaining  his  dischaiige 
increased.  Jenings  v.  Florence,  2  C.  B.,  N.  S. 
467  ;  26  L.  J.,  C.  P.  277  ;  3  Jur.,  N.  S.  774. 

In  an  action  by  assignees  of  C,  a  bankrupt,  the 
declaration  stated,  that  before  the  bankruptcy  C. 
executed  to  the  defendant  a  warrant  of  attorney, 
subject  to  a  defeasance  stating  that  it  was  given 
to  secure  the  payment  to  the  defendant  of  23/.  17#., 
balance  of  account,  and  of  any  other  sums  which 
he  might  be  called  on  to  pay  under  guarantee  for 
C. ;  and  alleged,  that,  although  at  the  time  of 
executing  the  warrant  of  attorney  the  defendant 
had  not  entered  into  any  guarantee  for  C,  nor 
ever  became  liable  to  any  sum  of  money  on  his 
behalf,  and  although,  at  the  time  of  executing 
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the  warrant  of  attorney,  a  small  sum  of  money, 
and  no  more,  was  dae  from  C.  to  the  defendant 
on  the  warrant  of  attorney  and  defeasance,  and 
it  was  the  defendant's  duty  to  issue  execution  for 
that  som  only,  being  such  baUnce  as  aforesaid, 
with  interest  and  no  more ;  yet,  he  wrongfully' 
caused  a  fi.  fa.  to  be  issued,  founded  upon  the 
Xndgment  entered  up  on  the  warrant  of  attorney 
indorsed  to  Ictj  IGSl.  lOs.  for  debt,  costs,  &c.,  under 
which  the  goods  of  C.  of  value  sufficient  to  satisfy 
that  sum  were  seized  and  sold,  before  the  bank- 
roptcy,  and  thereby  wholly  lost  to  his  assignees. 
The  defendant  pleaded  not  guilty,  and  that,  after 
the  time  of  executing  the  warrant  of  attorney, 
and  before  the  execution,  1002.  was  due  from  C 
to  the  defendant  upon  the  warrant  of  attorney 
and  defeasanoe,  in  addition  to  the  balance  of 
accoont  in  the  declaration  mentioned,  on  which 
issues  were  joined : — Held,  that,  on  these  plead- 
ings, it  was  incumbent  on  the  plaintiffs,  in  order 
to  leooTer  in  the  action,  to  prove  that  no  more 
was  due  to  the  defendant  than  23/.  17«.,the  balance 
of  account  mentioned  in  the  declaration.  Gou^h 
T.  Cribh,  11  M.  &  W.  497. 

By  a  C(^noTit  A.  confessed  the  action,  and  that 
B.  had  sustained  damage  to  the  amount  of  3,000/., 
and  agreed,  that,  in  case  A.  should  make  default 
in  payment  of  2o9/.  on  the  7th  of  May,  B.  should 
be  at  liberty  to  enter  up  judgment  for  3,000/.,  and 
sue  oat  execution  for  259/.  and  costs,  which  would 
have  left  a  principal  sum  of  1,650/.  due  to  B.  A. 
not  having  paid  the  259/.  on  the  7th  of  May,  B. 
entered  up  judgment,  and  sued  out  execution  for 
3,011/.,  indorsed  with  a  direction  to  the  sheriff, 
requiring  him  to  levy  1,967/.,  and  A.  was  arrested 
and  detained  in  prison  for  that  sum : — Held,  that 
A.  might  maintain  an  action  against  B.  for  having 
caused  him  to  be  arrested  for  a  larger  sum  than 
he  ought.     WenttDortk  v.  JSullen,  9  B.  &  C.  840. 

In  Inftrior  Courts.]— An  action  was  held  to  lie 
for  holding  to  bail  in  an  inferior  court,  when  no 
more  than  30$,  was  due.  J^ith  v.  Cdttel,  2  Wils. 
376. 

So,  when  an  inferior  court  had  no  jurisdiction 
over  the  cause.     Ooslin  v.  Wilooeky  2  Wils.  302. 

In  actions  commenced  in  any  of  the  superior 
courts  the  plaintiff  may,  since  the  R.  H.  T.  1832, 
I.  35,  declare  at  any  time  before  the  end  of  the 
year  from  the  return  of  the  writ,  imless  the  de- 
fendant shall  have  signed  judgment  of  non  pros, 
for  want  of  the  plaintiff's  declaring  before  the 
tnd  of  the  second  term ;  and  this,  whether  the 
action  be  commenced  by  serviceable  or  bailable 
process.  This  applies  also  to  causes  removed  by 
the  defendant  from  Inferior  courts  by  habeas 
corpus  (though  the  case  was  commenced  below, 
and  removed  before  the  rule  came  into  operation), 
except  that,  as  judgment  of  non  pros,  cannot  be 
signed  in  such  causes,  the  plaintiff  cannot  be  out 
of  oonrt  till  the  expiration  of  the  year ;  and  con- 
sequently, an  action  for  malicious  arrest  cannot 
be  commenced  in  any  of  the  above  cases  till  a 
year  has  elapsed  from  the  return  of  the  writ. 
Xorrish  v.  Richards,  3  A.  &  B.  733  ;  6  N.  &  M. 
269  ;  1  H.  fc  W.  437. 

Under  Irrsgnlar  Process. ]— An  action  of  tres- 
pass is  not  maintainable  where  the  process  is 
irn^lar  merely,  and  not  void.  lieddell  v. 
Pakeman,  2  C,  M.  &  B.  30 ;  1  Gale,  104  ;  5  Tyr. 
721. 

A.,  being  in  the  custody  of  the  marshal  of  the 
King's  Bench  prison,  was  brought  up  to  that  court 


upon  an  order  of  court,  and  charged  with  an 
attachment  for  contempt,  upon  which  attachment 
he  was  afterwards  detained  in  custody : — Held, 
that  trespass  was  maintainable  against  the  party 
who  caused  the  order  to  be  served  on  the  marshal. 
Bryant  v.  Clutton,  1  M.  &  W.  408 ;  5  D.  P.  C. 
66  ;  2  Gale,  50. 

Trespass  would  not  He  against  a  plaintiff  or  his 
attorney  for  suing  out  execution,  and  arresting 
thereon  a  party  who  had  obtained  an  order  for 
protection  from  process,  under  5  &  6  Vict.  c.  116. 
Vearsley  v.  ffean^,  3  D.  &  L.  265  ;  14  M.  &  W. 
322. 

If  an  attorney  issues  a  ca.  sa.,  which  is  after- 
wards set  aside  on  the  ground  that  the  sum  of 
20/.  was  not  due,  the  client  is  liable  to  an  action 
for  false  imprisonment  at  the  suit  of  the  party 
arrested.  Collett  v.  Ihiftevy  2  H.  &  N.  356  ;  26 
L.  J.,  Ex.  412. 

And  the  defendant  who  is  taken  under  a  ca.  sa., 
issued  on  a  judgment  for  less  than  20/.,  may  main- 
tain trespass  against  the  creditor  and  his  attorney, 
although  the  writ  has  not  been  set  aside.  Brooks 
V.  Hodgkinwn,  4  H.  &  N.  712. 

Eridsnoe  of  Bona  Fides.] — To  an  action  for 
false  imprisonment  of  the  plaintiff,  the  defendant 
pleaded,  that  a  judgment  was  recovered  against 
the  plaintiff,  and  that  a  ca.  sa.  issued  thereon, 
under  which  he  was  arrested.  Replication,  that 
the  judgment  was  signed  upon  a  warrant  of 
attorney,  and  that  the  judgment  and  ca.  sa.  were 
set  aside  by  a  judges  oitier,  which  was  afterwards 
made  a  rule  of  court,  on  the  ground  that  the 
warrant  of  attorney  was  never  delivered  as  a 
cx)mplctc  authority  to  do  or  suffer  any  of  the  acts 
therein  specified,  but  as  an  escrow  to  take  effect 
in  an  event  which  had  never  happened,  and  was 
to  be  kept  by  the  plaintiff,  in  his  own  possession, 
till  such  event  should  happen ;  and  that  the 
defendant,  by  an  improper  contrivance,  obtained 
and  kept  possession  of  it,  without  the  plaintiff's 
consent ;  that  judgment  was  signed  under  colour 
of  that  document,  and  the  ca.  sa.  issued  upon  the 
judgment : — Held,  that  the  replication  was  good, 
as  it  sufficiently  appeared  that  the  ca.  sa.  was  set 
aside,  not  on  the  ground  of  its  being  erroneous, 
but  on  the  ground  of  irregularity,  or  want  of 
good  faith.  Brown  v.  Jones^  15  M.  &  W.  191  ; 
3  D.  &  L.  678  ;  15  L.  J.,  Ex.  210. 

The  defendant  having  issued  a  writ  of  summons 
against  the  plaintiff  specially  indorsed  for  34/., 
signed  judgment  in  default  of  appearance  for 
the  full  amount  and  costs,  and  issued  a  ca.  sa. 
indorsed  for  that  amount,  under  which  he  was 
arrested,  and  paid  the  sum  demanded.  The 
plaintiff  then  applied  to  set  aside  the  judgment 
on  the  ground  that  the  sum  of  16/.  only  was  due 
to  the  defendant,  and  the  master  set  aside  the 
judgment  on  payment  of  costs  by  the  plaintiff ; 
the  plaintiff  then  brought  an  action  against  the 
defendant  for  false  imprisonment : — Held,  that 
as  the  judgment  was  regular,  and  as  it  must  be 
taken  that  it  was  set  aside  as  a  favour  to  the 
plaintiff,  and  not  for  irregularity  or  any  bad 
faith  on  the  defendant's  part,  the  action  could 
not  be  maintained.  Smith  v.  Sydney,  5  L.  R., 
Q.  B.  203  ;  39  L.  J.,  Q.  B.  144  ;  22  L.  T.  16  ;  18 
W.  R.  628. 

It  will  be  evidence  of  malice  in  an  arrest  on 
mesne  process  that  the  plaintiff  has  taken  a  bill 
for  the  debt,  and  it  will  also  negative  reasonable 
and  probable  cause.  And  though  the  party  has 
been  discharged  on  the  condition  of  bringing  no 
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action  for  trespass,  that  does  not  preclade  an 
action  on  the  case.  Maefarlane  t.  EllU,  1  F.  & 
F.  288. 

2.  Umbeb  Jitdge's  Obdeb. 

False  Statement  to  Jiidge.]^An  action  for 
malicionslj  arresting  on  a  capias  issued  by  a 
judge  under  1  &  2  Vict,  a  ]  10,  s.  3,  lies  only  where 
the  party  obtaining  the  order  for  the  capias  has 
imposed  on  the  judge  by  some  false  statement  or 
suggestio  falsi,  and  thereby  satisfied  him  of  the 
existence  of  the  debt  to  the  requisite  amount,  and 
that  there  was  reasonable  ground  for  supposing 
that  the  debtor  was  about  to  quit  the  country. 
DanieU  v.  Fielding,  16  M.  ^  W.  200;  4  D.  &  L. 
329  ;  16  L.  J.,  Ex.  153  ;  10  Jur.  1061. 

Such  an  action  cannot  be  supported  on  the 
mere  fact,  that  the  defendant,  when  he  procured 
the  order  and  arrest,  had  no  reasonable  or  prob- 
able cause  for  belieying  that  the  plaintifE  was 
going  abroad.    lb. 

A  declaration  alleged,  that  defendant,  not 
haying  reasonable  or  probable  cause  to  bellcTe 
that  the  plaintiff  was  about  to  quit  England, 
falsely  and  maliciously,  and  without  reasonable 
or  probable  cause,  caused  and  procured  a  judge  to 
make  an  order  for  a  capias  against  the  plaintiff, 
indorsed  to  hold  him  to  bail  for  a  sum  exceeding 
20/.  ;  and  that  the  defendant,  by  colour  of  that 
order,  sued  out  a  capias,  and  caused  the  plaintiff 
to  be  arrested  and  kept  in  custody  until  he  gave 
bail  to  procure  his  release.  The  declaration 
averred  that  defendant  never  had,  nor  was  there 
at  any  time  any  reasonable  or  probable  cause  for 
believing  that  the  plaintiff  was  about  to  quit 
England,  nor  had  he  any  such  intention ;  and 
that  the  order  for  the  capias  was  afterwards 
rescinded,  and  the  capias  set  aside : — Held,  that, 
although  this  declaration  would  have  been  bad 
on  special  demurrer,  for  not  setting  out  what  the 
false  evidence  was  on  which  the  order  had  been 
obtained,  it  was  good  after  verdict,  as  the  allega- 
tion that  the  defendant  falsely  procured  an  order 
must  be  understood  with  reference  to  the  context, 
as  meaning  that  he  procured  an  order  by  false 
evidence  or  by  means  of  falsehood  ;  and  the  alle- 
gation as  to  the  defendant  not  having  had  reason- 
able or  probable  cause  for  supposing  that  plaintiff 
was  about  to  quit  the  country  might  be  rejected 
as  surplusage.    Ih, 

A  declaration  alleging  that  the  defendant,  not 
having  any  reasonable  or  probable  cause  of  action 
against  the  plaintiff,  or  for  causing  him  to  be 
arrested,  wrongfully,  falsely,  maliciously,  and 
vexatiously  procured  an  order  for  the  arrest  of 
the  plaintiff,  and  caused  him  to  be  anrested  on  a 
capias  issued  thereupon,  was  bad  on  special 
demurrer,  before  15  &  16  Vict.  c.  76,  for  not  shew- 
ing the  false  charge  or  statement  by  which  the 
judge  was  induced  to  make  the  order.  Bryant 
v.  liohbett,  11  Jur.  1020. 

A  declaration  stated  that  the  defendant,  not 
having  any  reasonable  or  probable  case  of  action 
against  the  plaintiff,  to  the  amount  for  which  he 
maliciously  caused  the  plaintiff  to  be  arrested, 
falsely,  maliciously,  and  unjustly  procured  from 
a  judge  an  order  for  a  capias,  by  falsely  and 
maliciously  representing  to  the  judge  that  the 
plaintiff  was  justly  and  truly  indebted  to  the 
defendant  in  a  certain  sum,  by  means  of  a  false 
affidavit  shewn  and  uttered  by  the  defendant  be- 
fore the  judge,  and  thereupon  maliciously  caused 
a  capias  to  be  issued,  and  without  any  reasonable 


or  probable  cause  of  action,  caused  the  plaintiff 
to  be  arrested  : — Held,  that  the  declaration  was 
sufficient,  and  that  it  need  not  more  particularly 
set  out  the  false  statement,  by  which  the  judge 
was  induced  to  make  the  order,  nor  shew  that 
the  facts  were  false  within  the  defendant's  know- 
ledge, or  that  he  had  not  reasonable  or  probable 
cause  for  believing  them  to  be  true.  Rmm  v. 
Xorman,  1  L.,  M.  &  P.  409  ;  5  Ex.  359 ;  19  L.  J., 
Ex.  329. 

In  an  action  for  malidoasly  and  without 
reasonable  or  probable  cause  obtaining  a  judge's 
order  to  hold  the  plaintiff  to  bail,  and,  without 
reasonable  or  probable  cause  for  believing,  and 
not  believing,  that  the  plaintiff  was  about  to 
quit  England,  suing  out  a  capias,  and  wrong- 
fully and  maliciously  causing  the  plaintiff  to  be 
arrested  under  such  writ,  and  to  be  thereupon 
imprisoned,  the  evidence  was,  that  the  defen- 
dants obtained  the  order,  and  caused  a  capias 
to  be  issued  thereupon ;  that  the  plaintiff  was 
afterwards  found  in  the  custody  of  the  sheriff ; 
that  one  of  the  defendants  being  informed  (in 
the  presence  of  the  other)  that  the  plaintiff  was 
in  custody  at  their  suit,  observed  that  they  had 
got  him  fast  and  meant  to  keep  him ;  that  an 
application  by  the  plaintiff  to  a  judge  for  his 
discharge  from  custody  was  opposed  by  the 
defendants  ;  and  that,  on  the  order  for  his  dis- 
charge as  to  that  writ  being  left  with  the  officer 
in  whose  custody  he  was,  he  was  released  : — 
Held,  that  this  was  sufficient  to  sustain  the 
action  without  proof  of  any  warrant.  PetHe  v. 
Lamont,  4  Scott,  N.  R.  335  ;  3  M.  &  6.  702. 

In  an  action  against  a  builder,  his  attorney^ 
and  the  attorney's  clerk,  for  maliciously  and 
without  reasonable  or  probable  cause  procuring 
an  order  for  the  arrest  of  the  plaintiff  in  an 
action  of  debt,  it  appeared  that  he,  being  a 
Roman  Catholic  priest,  had  entered  into  a  con- 
tract with  the  builder  for  the  erection  of  a 
church,  the  contract  containing  a  condition  for 
pajrment  only  on  an  architect's  certificates  ;  and 
all  the  money  originally  due  upon  it  having 
been  paid,  and  a  further  claim  made  by  the 
builder  for  extras,  which  the  architect  rd^used 
to  allow,  thereupon  the  builder  consulted  hia 
attorney,  who  sent  his  derk  to  serve  the  plain- 
tiff, and  see  what  he  would  say;  and  on  the 
clerk's  statement  as  to  what  he  said  (viz.,  that 
the  plaintiff  had  said  he  was  going  abroad  at 
some  time,  the  precise  words  being  in  dispute), 
the  attorney  caused  his  clerk  to  make  an  affidavit 
thereof,  and  his  client  to  make  an  affidavit  of 
debt,  and  of  belief  that  the  plaintiff  was  going 
abroad,  upon  which  a  judge  made  the  order,  the 
affidavit  not  making  mention  of  the  contract 
and  its  condition,  or  of  the  architect's  refusal  to 
certify,  or  of  the  plaintiff's  permanent  office  : — 
Held,  first,  that  there  was  no  reasonable  or 
probable  cause  for  the  proceeding,  as  there  waa 
no  reason  to  suppose  that  the  plaintiff  waa 
going  abroad  for  any  lengthened  time,  or  to 
avoid  the  action.  Melia  v.  ^eate^  3  F.  &  F, 
757. 

Held,  secondly,  that  if  the-  proceeding  was  for 
any  improper  purpose,  as  to  coerce  the  plaintiff 
into  more  speedy  payment,  it  would  be  mali- 
cious,   lb. 

Held,  thirdly,  that  in  such  case  the  attorney 
would  be  liable,  but  that  its  merely  being  an 
improper  proceeding,  and  without  reasonable 
cause,  was  not  per  se  evidence  of  malice,  as- 
suming bona  fides.    lb. 
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G.,  who  had  adyertised  his  farming  stock  and 
effects  for  sale,  was  arrested,  at  the  suit  of  B.,  on 
a  judge's  ordei  to  hold  to  bail,  made  upon  an 
affidayit  of  C.  that  G.  had  stated  his  intention  to 
go  to  Jersey  to  avoid  his  ciediton,  but  he  was  at 
OQoe  discharged  upon  paying  the  amount  to  the 
officer.  On  the  following  day  he  was  arrested 
at  the  suit  of  the  defendants,  upon  a  like  order 
made  upon  the  affidavit  of  their  London  agent, 
that  he  had  read  and  believed  the  statement  in 
the  affidavit  of  C.  to  be  true.  It  eventually 
appeared  that  G.*s  statement  was  untrue,  and  G. 
was  discharged  by  a  judge's  order.  At  the  trial 
of  the  action  against  the  defendants  for  arresting 
him  maliciously,  and  without  reasonable  and 
probable  cause,  the  agent  was  called  on  their 
part,  and  he  swore  that  he  believed,  without 
further  inquiry,  the  statement  in  C.'s  affidavit  to 
be  true  at  the  time  that  he  applied  for  and 
obtained  the  order  to  hold  to  bail,  and  there- 
npon  the  judge  directed  the  verdict  to  be  entered 
far  the  defendants  on  the  ground  that  there  was 
reasonable  and  probable  cause  for  the  arrest, 
and  that  the  action  could  only  be  maintained 
on  proof,  first,  of  malice  on  the  part  of  the 
defendants,  and  secondly,  of  want  of  reasonable 
and  probable  cause : — Held,  that  there  was 
reasonable  and  probable  cause  for  the  arrest, 
and  that  there  was  no  duty  on  the  defendants 
or  their  agent  to  make  inquiry  into  the  truth  of 
the  &ict8  stated  in  C/s  affidavit  before  making 
an  application  based  thereon  for  an  order  to 
hold  the  plaintiff  to  bail.  Gibson  v.  Veaseyt  15 
L.  T.  586. 

3.  What  must  be  Pboved. 
a.  In  General. 

Prooess  and  Arrest.] — If  in  a  declaration  for  a 
malicious  arrest  it  is  averred  that  the  plaintiff 
was  arrested,  that  allegation  is  satisfied  by  proof 
of  a  detainer.  Whalley  v.  Pepper^  7  C.  &  P. 
606. 

An  officer,  who  had  a  writ  against  a  man,  sent 
to  him  to  say  so,  and  asked  him  to  appoint  a 
time  to  come  to  his  office  and  execute  a  bail- 
bond,  which  he  did  : — Held,  not  to  constitute  an 
arrest,  so  as  to  support  an  action  for  a  malicious 
arrest,  although  the  original  plaintiff  had  no 
canse  of  action.  Berry  v.  AdafMon^  6  B.  &  C. 
528  ;  9  D.  &  R.  558  ;  2  C.  &  P.  503. 

An  allegation  that  the  defendant  maliciously 
caiu»d  the  plaintiff  to  be  arrested,  and  to  be 
detained  in  prison,  until,  in  order  to  procure  his 
release,  he  was  forced  to  procure  baU,  is  not  a 
divisible  allegation  ;  and  if  there  was  a  givlug 
of  bail  proved,  but  no  evidence  of  any  arrest,  it 
is  not  sufficient.    lb. 

But  an  averment  in  an  action  for  a  malicious 
arrest,  that  the  defendant  detained  the  plaintiff 
until  he  found  bail,  if  some  detention  is  proved, 
IB  sufficient  to  support  the  action,  although  no 
bail  was  put  in.  BrUtow  v.  Ueywood^  1  Stark. 
48  ;  4  Camp.  213. 


of  Proceedings.] — An  action  for 
a  malicious  arrest  cannot  be  maintained  where 
the  former  canse  was  terminated  by  a  stet  pro- 
oesBiis,  by  the  consent  of  the  parties.  Wilkituton 
T.  Ifowel,  M.  &  M.  495. 

An  action  may  be  brought  to  recover  damages 
for  a  malicious  arrest,  where  the  suit  is  termi- 
nated by  a  rule  of  court ;  and  that  rule  is  evi- 


dence of  the  termination  of  the  suit.    Brook  v.. 
Carpenter y  3  Bing.  297  ;  11  Moore,  59. 

Where,  in  an  action  for  a  malicious  arrest,  the 
declaration  alleges  certain  facts  "  whereupon  and 
whereby  the  suit  was  ended  and  determined,"  the 
plaintiff  cannot  shew  any  other  determination  of 
the  suit  than  the  mode  stated.  Combe  v.  CaproUf 
1  M.  &  Bob.  398. 

The  acceptance  of  the  debt  and  costs,  in  satis- 
faction of  the  action,  under  a  judge's  order  or 
rule  of  reference,  is  a  sufficient  determination  of 
the  suit.    lb. 

Proof  that  no  declaration  was  filed  or  delivered 
within  a  year  after  the  return  of  the  writ,  is  suffi- 
cient to  shew  a  termination  of  the  suit.  Pierce 
V.  Streety  3  B.  &.  Ad.  397. 

An  averment  that  the  suit  is  wholly  ended  and 
determined,  is  evidenced  by  proof  of  the  rule  to 
discontinue  upon  payment  of  costs,  and  that  the 
costs  were  taxed  and  paid.  Bristow  v.  Hey  wood, 
1  Stark.  48 ;  4  Camb.  213. 

In  an  action  for  a  malicious  arrest,  the  declara- 
tion averred  that  the  defendant  did  not  prosecute 
his  suit,  but  voluntarily  suffered  the  same  to  be 
discontinued  for  want  of  prosecution,  and  there- 
upon it  was  considered  by  the  court,  that  the  de- 
fendant should  take  nothing  by  his  writ.  The 
defendant  pleaded  not  guilty : — ^Held,  that  the 
averment  of  the  discontinuance  of  the  suit  was  a 
material  allegation,  which  the  defendant  should 
have  taken  issue  upon  by  his  plea,  and  that,  not 
having  done  so,  the  discontinuance  was  admitted 
on  the  record.  Wathiru  v.  Lee^  6  M.  &  W.  270  j 
7  D.  P.  C.  498  ;  3  Jur.  484. 

Proof  that  a  plaintiff  had  not  declared  in  an 
action  removed  by  habeas  corpus  within  two 
terms,  is  not  sufficient  evidence  of  a  determina- 
tion of  the  suit  to  support  an  action  for  malicious 
arrest.  Xorruh  v.  RicJuirdSy  3  N.  &.  M.  269  ;  1 
H.  &  W.  437  ;  3  A.  &  E.  733. 

In  an  action  for  abusing  the  process  of  the  court, 
in  order  illegally  to  compel  a  party  to  give  up  his 
property,  it  is  not  necessary  to  prove  that  the 
action  in  which  the  process  was  improperly  em- 
ployed has  been  determined,  or  to  aver  that  the 
process  was  sued  out  without  reasonable  or  proper 
cause.  Granger  v.  ZT/W,  3  Scott,  561 ;  4  Bing. 
N.  C.  212  ;  1  Am.  42  ;  2  Jur.  235. 

b.  Kalice,   and  Absence  of  Beasonable 
and  Probable  Cause. 

Xalioe.] — Malice  must  be  proved  in  an  action 
for  a  malicious  arrost.  George  v.  Radford,  i 
C.  &  P.  464. 

An  action  will  not  lie  against  a  party  suing  out 
a  writ  if  he  neglects  to  countermand  it  after 
payment  of  the  debt,  at  least,  unless  malice  is 
averred.    Seheibel  v.  Fairbahi,  1  B.  &  P.  388. 

And  if  the  costs  are  paid  as  well  as  the  debt. 
Page  v.  Wiple,  3  East,  314. 

In  an  action  for  a  malicious  arrest,  the  juiy 
may  imply  malice  from  the  absence  of  reason- 
able or  probable  cause.  But  this  is  an  inference 
not  of  law  but  of  fact,  which  the  jury  is  not 
bound  to  draw.  Mitchell  v.  Jenkins,  2  K.  &  M» 
301  ;  5  B.  &  Ad.  588. 

Presenting  to  the  jury  the  absence  of  such 
cause  as  conclusive  evidence  of  legal  malice  is  a 
misdirection.    lb. 

In  an  action  against  an  attorney  for  a  mali- 
cious arrest,  the  jury  must  be  satisfied  of  the 
absence  of  any  just  demand  on  the  part  of  his 
client,  and  also,  that  the  attorney  knew  that 
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there  was  not  any  such  demand  ;  and,  applying 
the  law  for  some  purpose  of  his  own,  or  for  some 
other  ill  purpose,  which  the  law  calls  malicious, 
committed  the  injury  complained  of  by  the 
plaintiff.  In  such  case  it  is  not  necessary  to 
prove  malice  in  the  ordinary  sense  of  the  word  ; 
any  improper  or  sinister  motive  will  be  sufficient. 
Stokley  v.  Harnidge,  8  0.  &  P.  11. 

A.  having  by  his  laches  lost  all  right  of  action 
on  a  note  indorsed  by  B.,  arrested  B.,  and  after- 
wards discontinued  the  action ;  these  circum- 
stances do  not  of  themselves  so  exclude  all  pro- 
bable cause  as  to  afford  a  presumption  of  malice. 
Brhtoto  V.  Hfywood^  1  Stark.  48  ;  4  Camp.  213. 

The  first  action  being  non-prossed,  is  not  of 
itself  evidence  of  malice.  Sinclair  v.  ELdred^  4 
Taunt.  7. 

An  action  lies  for  maliciously  and  without 
reasonable  or  probable  cause  arresting  the 
plaintiff,  and  detaining  him  until  discharged  by. 
a  judge's  order,  pending  a  former  suit  by  the 
defendant  for  the  same  cause  of  action,  in  which 
the  plaintiff  had  been  arrested  and  discharged 
out  of  custody  by  reason  of  the  defendant's 
delay  in  declaring.  Heywood  v.  Otllinge,  9  A. 
&  E.  268  ;  1  P.  &  D.  202  ;  1  W.,  W.  &  H.  702  ;  2 
Jur.  1038. 

To  such  action  it  is  no  defence  that  the  second 
suit  is  still  pending.    lb. 

E.  having  obtained  a  judgment  against  F.  and 
T..  he,  by  H.,  his  attorney,  sued  out  concurrent 
writs  of  ca.  sa.  into  London  and  Surrey.  F.  was 
lakcn  on  the  former  writ,  and  on  giving  to  H.  a 
promissory  note  jointly  with  B.,  as  his  surety, 
was  discharged.  No  notice  of  this  was  given  to 
the  sheriff  of  Surrey,  and  he  took  T.  on  the 
other  writ  of  ca.  sa.  In  an  action  against  H.  for 
maliciously  omitting  to  give  notice  to  the  sheriff 
of  Surrey,  that  the  judgment  had  been  satisfied 
by  the  arrangement  with  F. : — Held,  that,  to 
support  this  action,  the  jury  must  be  satisfied 
that  there  was  malice ;  but  that  to  constitute 
malice,  it  was  not  necessary  that  H.  should  have 
acted  from  any  spite  or  ill-will,  or  the  like  ;  but 
that  if  he  acted  as  he  did  from  any  indirect 
motive,  such  as  to  get  the  debt  far  his  client 
from  T.,  or  get  more  costs  for  himself,  that 
would  be  malice  for  this  purpose.  Tebbutt  v. 
Holt,  1  C.  &  K.  280. 

Held,  also,  that  the  mere  fact  of  H.  not  giving 
notice  to  the  sheriff  of  Surrey,  that  the  judgment 
had  been  satisfied,  was  one  from  which  alone 
*hc  jury  might  infer  malice ;  but  that,  if  they 
thought  H.  had  been  defrauded  when  he  received 
the  promissory  note,  or  had  taken  it  on  a  repre- 
sentation that  the  parties  were  solvent  when 
they  were  not  so,  this  would  go  to  negative  the 
malice.    Ih, 

A  plaintiff  gave  the  defendants  a  warrant  of 
attorney  to  enter  up  judgment,  if  certain  costs 
should  be  unpaid  within  four  days  after  the 
master  should  nave  taxed  the  same  ;  the  def end- 
ants  procured  a  taxation  ex  parte,  and  by  an  in- 
correct representation  to  the  master,  obtained 
from  him  an  allocatur  for  more  costs  than  they 
were  entitled  to.  By  order  of  a  judge,  a  new 
taxation  was  directed,  pending  which  the  de- 
fendants arrested  the  plaintiff  ;  afterwards  the 
new  taxation  was  had,  and  the  costs  were 
reduced.  The  plaintiff  declared  for  a  wrongful 
arrest,  and  the  defendants  pleaded  that  the 
•costs  had  been  taxed,  and  a  sum  found  due,  for 
which  they  arrested :— Held,  first,  that  the 
{>laintiff  might   properly   sue   for  a  malicious 


arrest,  and  was  not  bound  to  declare  J 
deceitful  representation  to  the  master  ;  sccoi 
that  the  plea  was  not  supported,  there  ha 
been,  in  effect,  no  taxation  when  the  defeutj 
arrested ;  and  that  the  plaintiff  was  not  b^ 
to  reply  the  facts  specially  which  reiiderec 
first  taxation  invalid.  Saxton  v.  Ca^tle^  6 
E.  652  ;  1  N.  &  P.  661. 

Where  Priyilege.] — No  action  lies  agi 

a  sheriff  or  his  officer  for  arresting  a  pe 
attending  court  as  a  witness,  although  all 
that  the  defendant  knew  that  he  was  privile 
and  arrested  him  maliciously.  Magna% 
Burt  (in  error'),  D.  &  M.652  ;  5  Q.  B.  381- 
Oh. 

In  an  action  against  a  party  for  causing 
arrest  of  a  person  privileged  from  arrest  (e 
a  witness  attending  on  his  subpoena,  or  a  p 
tising  attorney),  thereby  putting  him  to 
expense  of  finding  bail  and  procuring  his 
charge  by  order  of  a  judge,  the  plaintiff  n 
shew  that  his  imprisonment  at  the  partic 
time  in  question  took  place  by  some  act  of 
defendant,  and  that  he  knew  or  recognized 
circumstances  accompanying  it,  and  also  k 
that  the  party  arrested  was  privileged  at 
time,  Stokes  v.  White,  4  Tyr.  786  ;  1  C,  M.  . 
223. 

How  Questton  to  be  left  by  Jndge  to  the  Ju 
— Where  A.  arrested  B.  upon  the  advice  of 
special  pleader  that  he  had  a  good  cause 
action,  but  after^'ards  upon  being  rulecl 
declare,  discontinued  proceedings,  and  B.  broc 
an  action  for  a  malicious  arrest,  without 
reasonable  or  probable  cause  : — Held,  that 
reasonableness  or  probability  of  the  cause  wf 
mixed  question  of  law  and  fact  for  the  jurj 
decide  ;  and  that  they  were  rightly  told  by 
judge,  that  if  they  believed  the  defendant 
have  acted  bond  fide  upon  the  advice  he  ] 
received,  he  was  entitled  to  a  verdict ;  bu 
otherwise,  they  ought  to  find  for  the  plain 
Rarenga  v.  Maei^tUofth,  4  D.  &  R.  107  ;  2  B.  i 
693  ;  1  C.  &  P.  204. 

To  an  action  against  the  defendant,  as 
official  assignee  of  a  bankrupt,  for  a  malici 
arrest,  the  defendant  pleaded  not  guilty,  i 
traversed  an  averment  in  the  declaration,  t 
there  was  a  difference  between  the  plaintiff  f 
the  defendant,  whether,  in  point  of  law, 
plaintiff  was  liable  to  pay  interest  on  a  cert 
sum,  but  not  as  to  the  facts.  The  plaintiff  1 
borrowed  60Z.  of  the  bankrupt ;  and  the  o; 
question  in  dispute  between  him  and  the  offic 
assignee  was,  whether  he  was  liable  to  j 
interest  on  the  sum  borrowed.  The  plain 
having  refused  to  pay  such  interest,  the  defendj 
issued  a  summons  for  his  appearance  on  the  2- 
April,  in  these  terms  ; — **  If  your  debt  of  5/.  1 
6rf.,  together  with  the  expenses  of  this  summo 
be  paid  to  the  official  assignee,  on  or  before  t 
15th  April  instant,  your  appearance  to  the  su 
mens  will  not  be  enforced  ;  but  if  you  do  i 
attend,  a  warrant  will  issue."  This  summc 
was  not  served  by  the  messenger  until  the  IJ 
April ;  and  the  plaintiff,  not  having  appeal 
thereto,  was  apprehended  under  a  warrant  issu 
by  the  defendant.  The  judge  told  the  jury  tl 
there  was  reasonable  and  probable  cause  for  t 
arrest,  but  he  did  not  call  their  attention  d 
tinctly  to  the  second  issue,  no  request  to  tl 
effect  having  been  made  to  him  by  the  plaintil 
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ooiinsol : — Hdd,  first,  that  the  qacstion  of  rea- 
sonable and  probable  cause  was  matter  of  law  for 
the  judge,  aiid  that  he  had  not  misdirected  the 
jmy,  as  it  was  the  plaintiffs  duty  to  appear  in 
paisnanoe  of  the  summons.  Watson  v.  Whitmore^ 
14  L.  J..  Ex.  41  ;  8  Jur.  764. 

Held,  secondly,  that  the  omission  of  the  judge 
to  direct  the  jury  specifically  as  to  the  second 
iasue,  which  was  an  immaterial  one,  was  no 
ground  for  a  new  trial.    lb. 

In  an  action  for  maliciously  and  without  rea- 
sonable or  probable  cause  causing  the  plaintiff 
to  be  arrested  on  a  capias,  the  order  for  which 
had  been  obtained  upon  an  affidavit  not  fairly 
disclosing  the  nature  of  the  contract  for  the 
alleged  breach  of  which  the  defendant  was  suing, 
the  judge  having  stated  that,  in  his  opinion,  the 
plaintiff  had  failed  to  make  out  a  want  of  reason- 
able and  probable  cause,  told  the  jury  that,  to 
entitle  the  plaintiff  to  a  verdict,  they  must  be 
satisfied  that  there  was  a  total  want  of  reason- 
able and  probable  cause,  and  that  the  defendant 
had  acted  with  malice  : — Held,  a  misdirection. 
OihhoH*  V.  AlUs&H,  3  C.  B.  181. 

4.    Practice. 

Pleadingt.] — In  an  action  for  malicious  arrest, 
the  declaration  is  bad  after  verdict,  for  stating 
that  the  defendant "  wTongfuUy  and  injuriously" 
procured  the  writ  to  issue,  and  caused  the 
plaintiff  to  be  arrested,  without  the  addition  of 
the  word  "  maliciously."  Saxon,  v.  Cantle^  1  N. 
k,  P.  661  ;  6  A.  &  E.  652  ;  W.,  W.  &  D.  305. 

A  declaration  alleged  that  the  defendant 
arrested  the  plaintiff,  and  that  the  plaintiff  had 
been  detained  in  custody  until  he  was  discharged 
by  reason  of  the  defendant's  not  having  declared 
against  him  ;  that  the  defendant  might  have 
procured  judgment  in  that  suit  if  he  had  thought 
fit,  but  that  he  afterwards,  without  any  reasonable 
or  probable  cause,  maliciously  arrested  him  a 
second  time  for  the  same  cause  of  action,  without 
the  leave  of  any  judge  of  the  court : — Held,  that 
the  declaration  was  good,  as  it  must  be.  taken 
that  the  second  arrest  was  maliciously  made  by 
the  defendant  without  the  contemplation  of  any 
benefit  to  himself.  Heywood  v.  Collinge,  1  P.  & 
D.  202  ;  9  A.  &  B.  268  ;  1  W.,  W.  &  H.  702  ;  2 
Jur.  1038. 

A  declaration  stated  that  the  plaintiff  being 
indebted  to  H.  L.  in  36/.,  H.  L.,  by  the  defendant, 
as  his  attorney,  for  the  recovery  thereof,  sued  out 
a  writ  of  summons,  and  declared  against  the 
plaintiff  ;  that  afterwards  the  plaintiff  presented 
a  petition  to  the  Court  of  Bankruptcy,'  and  ob- 
tained an  oixler  for  protection  from  process, 
whereof  the  defendant  had  notice  ;  yet  the  de- 
fendant, well  knowing  that  he  was  protected 
from  process,  but  wilfully  and  maliciously  in- 
tending to  injure  him,  procured  a  judgment  to 
be  signed  against  him  in  the  action,  and  wilfully 
and  maliciously  sued  out  a  testatum  ca.  sa.,  under 
which  the  sheriff  arrested  the  plaintiff : — Held, 
that  the  declaration  was  bad,  in  omitting  to 
state  that  the  defendant  arrested  the  plaintiff 
without  reasonable  or  probable  cause.  R(mt  or 
Roret  ▼.  Lewis,  5  D.  &  L.  371  ;  17  L.  J.,  Ex.  98. 

A  count,  alleging  that  the  defendant  caused 
the  plaintiff  to  be  arrested  and  imprisoned  with- 
out reasonable  or  probable  cause,  on  a  false  and 
malicious  charge  of  felony,  is  a  count  in  trespass 
for  an  assault  and  false  imprisonment,  and  not 
an  infonnal  count  for  a  malicious  prosecution  ; 


and  therefore  requires  no  evidence  of  malice,  or 
want  of  reasonable  and  probable  cause.  Brandt 
V.  CraddocU,  27  L.  J.,  Ex.  315. 

Damages.] — In  the  calculation  of  damages,  in 
an  action  for  maliciously  holding  to  bail,  the 
plaintiff  is  entitled  to  recover  not  merely  the 
taxed  costs,  but  the  costs  as  between  attorney 
and  client.    Sa^idhack  v.  Thom-as,  1  Stark.  306. 

In  an  action  for  a  malicious  arrest  the.plaintiff 
is  entitled  to  recover  costs  incurred  in  the  former 
suit  beyond  the  taxed  costs  in  that  suit.  Oovld 
V.  Barratt,  2  M.  &  Rob.  171. 

The  plaintiff  can  recover  no  damages  for  extra 
costs,  nor  any  damages,  unless  malice  is  proved. 
Sinclair  v.  Eldrvd,  4  Taunt.  7  ;  S,  P.,  Wehher 
V.  Nicholas,  R.  &  M.  419  ;  4  Bing.  16. 

Eridenoe — ^Batnms  on  Writs.] — In  an  action 
against  a  judgment  creditor  for  maliciously 
suing  out  an  alias  fi.  fa.,  after  a  sufficient 
execution  levied  upon  the  plaintiff's  goods  under 
the  first  fi.  fa. : — Held,  that  the  sheriff's  returns 
indorsed  upon  the  two  ^vTits  (which  writs 
had  been  produced  in  evidence  by  the  plaintiff  as 

Eart  of  his  case)  wherein  the  sheriff  stated  that 
e  had  forborne  to  sell  under  the  first,  and  had 
sold  under  the  second  writ,  by  the  request  and 
with  the  consent  of  the  now  plaintiff,  were 
prim&  facie  evidence  of  the  facts  so  returned  ; 
credence  being  due  to  the  official  acts  of  the 
sheriff  between  third  persons.  Oyfford  v. 
Woodgate,  11  East,  297  ;  2  Camp.  117. 
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II.  Under  Judicatubb  Acts.— /Sw  Pbac- 

TICB. 

I.    PRBROGATIVB   MANDAMUS. 

1.  General  Principles. 
a.  In  respect  of  other  Remedy. 

When  Indiotment  also  lies.] — It  is  no  objection 
to  granting  a  mandamus  to  do  a  particular  act, 
that  an  indictment  will  also  lie  for  the  omission 
to  do  that  act.  Rex  v.  Severn  and  Wye  Railway 
Company^  2  B.  &  A.  646. 

A  mandamus  will  not  be  granted  to  enforce  the 
general  law  of  the  land,  if  an  action  will  lie, 
although  in  some  cases  it  will  be  granted,  even 
where  an  indictment  may  be  preferred.  RMns, 
Ex  parte,  7  D.  P.  C.  566  ;  1  W.,  W.  &  H.  578  ;  3 
Jur.  103.    ' 

A  dock  company  was  required  to  make  and 
maintain  a  new  channel,  with  equal  depth  and 
breadth  at  the  bottom,  and  with  equal  inclination 
of  the  sides  to  the  former  channel : — Held,  first, 
that  a  duty  was  cast  upon  the  company  to  repair 
generally  the  banks  of  the  new  course.  Reg.  v. 
Bristol  Bock  Company,  1  G.  &  D.  286  ;  2  Q.  B. 
04  :  2  Rail.  Cas.  599  ;  6  Jur.  216. 

Held,  secondly,  that  a  mandamus  would  lie  to 
compel  the  company  to  repair,  although  there 
might  be  another  remedy  by  indictment.    lb. 

the  court  will  not  grant  a  mandamus  to  com- 
pel the  repair  of  a  turnpike  road.  Rex  v.  Oxford 
and  Witney  Turnpike  Rmd  (Trfi4tte€*)y  12  A.  & 
E.  427  ;  4  P.  &  D.  154  ;  6  Jur.  216,  n. 

In  other  Cases.] — A  railway  act  enacted,  that 
the  company  established  by  it  should,  in  a  given 
iivent,  pay  another  company  a  sum  not  exceeding 
a  given  amount,  by  way  of  compensation  for  the 
loss  of  tolls  by  the  latter  company.  The  given 
event  having  happened : — Held,  that  a  mandamus 
was  not  the  proper  mode  of  compelling  the  pay- 
ment of  the  compensation  money,  as  an  action 


would  lie  on  the  statutory  obligation.  Reg,  v. 
Ifull  and  Selhy  Railway  Company,  3  Bailw.  Ca«. 
705 ;  6  Q.  B.  70 :  13  L.  J.,  Q.  B.  257 ;  8  Jur.  491 ; 
S,  P.,  Rohinn,  Ex  parte,  tntpra. 

A  rule  nisi  having  been  obtained  for  a  man- 
damus to  a  railway  company  to  summon  a  jury  to 
assess  compensation  for  damage,  the  following 
agreement  was  entered  into  by  their  agent  and 
the  claimant : — "  We  hereby  agree  to  accept  of 
the  company,  in  discharge  of  our  claim  against 
them  for  injury,  &c.,  425Z.,  and  SI.  per  week  for 
the  future  so  long  as  the  present  damages  con- 
tinue. (Signed)  W.  E.,  T.  E."  This  was  also 
signed  by  the  agent  of  the  company.  Upon  this 
agreement  the  proceedings  for  the  mandamos 
were  discontinued.  The  company  paid  the  426Z., 
and  also  the  8/.  per  week  for  several  weeks,  and 
then  ceased,  whereupon  an  application  was  made 
for  a  mandamus  to  them  to  pay  the  money 
according  to  the  agreement,  or  to  summon  a  jury 
to  assess  compensation,  or  to  revive  the  former 
rule  : — Held,  that,  as  the  agreement  was  not 
under  the  seal  of  the  company,  it  could  not  be 
enforced  by  action,  and  the  court  granted  the 
mandamus.  Reg.  v.  Bristol  and  Exeter  Rail' 
way  Company,  3  Railw.  Cas.  777. 

A  mandamus  is  always  granted  when  there  is 
no  other  specific  legal  remedy.  Rex  v.  Wyndham^ 
Cowp.  378. 

But  not  where  a  party  has  a  specific  legal 
remedy.     Rex  v.  Chester  iBishttp),  1  T.  K.  396. 

It  is  not  a  writ  grantable  of  right,  but  by  pre- 
rogative ;  and  it  is  the  absence  or  want  of  a  spe- 
cific legal  remedy  which  gives  the  court  juriscUc- 
tion.  Rex  v.  B-ristol  Bock  Company,  12  East,  429. 

Two  circumstances  must  concur  to  authorize 
the  issuing  of  a  mandamus — ^a  specific  legal  right 
and  the  absence  of  an  effectual  remedy.  If  it  is 
doubtful  whether  there  is  a  remedy,  the  court 
will  issue  a  mandamus.  Rex  v.  Xottingltam 
Watericorks  Company,  1  N.  &  P.  480 ;  6  A.  &  E. 
355  ;  W.,  W.  &  D.  166. 

Where  a  party-wall  had  been  pulled  down  and 
rebuilt  under  the  Building  Act,  but  the  paper  and 
decorations  had  not  been  replaced  by  the  defen- 
dant : — Held,  that  a  mandamus,  at  the  instance 
of  the  tenant  of  the  adjoining  house,  would  not 
lie  to  replace  the  paper  and  decorations,  but  that 
the  remedy  must  be  by  action.  Reg.  v.  Pon^ord^ 
1  D.  &  L.  116 ;  12  L.  J.,  Q.  B.  313  ;  7  Jur.  767. 

The  advowson  of  a  vicarage  had  been  purchased 
by  certain  landowners,  and  conveyed  to  f eoifees, 
in  trust,  upon  every  avoidance  to  present  such 
person  as  should  be  nominated  by  the  majority  of 
the  landowners.  At  a  meeting  of  the  lanclowners 
for  the  purpose  of  nominating  a  successor  to  a 
deceased  vicar,  a  dispute  arose  as  to  which  of  two 
candidates  had  the  legal  majority  of  votes,  and 
thereupon  the  trustees  refused  to  concur  in  pre- 
senting : — Held,  that  a  mandamus  could  not  be 
granted  to  the  landowners,  inasmuch  as  their 
right,  if  legal  and  not  equitable,  could  be  enforced 
by  quare  impedit.  Orttm  Vicarage,  In  re,  14 
Q.  B.  139  ;  18  L.  J.,  Q.  B.  321;  13  Jur.  1049. 

So  when  a  mandamus  was  applied  for  against 
justices  in  a  case  in  which  an  appeal  lay  to 
Quarter  Sessions,  the  court  refused  a  mandamus. 
Reg.  V.  Smith  or  Lancashire  (Jvsf ices'),  8  L.  R., 
Q.  B.  146  ;  42  L.  J.,  M.  C.  46 ;  28  L.  T.  129 ;  21 
W.  R.  382. 

b.  To  enforce  Equitable  Bights  or  TruBte. 
In  what  Oases.] — A  mortgagee  of  tolls  and  toll- 
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houses  of  a  turnpike-road  has  only  an  equitable 
right  to  enforce  payment  of  principal  and 
interest,  and  is  therefore  not  entitled  to  a  man- 
damns  for  that  purpose.  Reg.  v.  Balby  and 
Wark$op  Turnpike  Road  (^Truitee*),  1  B.  C.  C. 
134  ;  22  L.  J.,  Q.  B.  164  ;  17  Jur.  734. 

Semble,  that  a  mandamos  may  be  issued  against 
a  party  for  a  matter  in  respect  of  which  he  is  liable 
to  an  action,  or  to  a  suit  in  equity.  Reg.  y.  Port 
»f  Samthampton  (^Oammissioners),  1  B.  &  S.  5  ; 
30  L.  J.-  Q.  B.  244  ;  7  Jur.,  N.  8.  990  ;  9  W.  R. 
630. 

Mandamus  to  churchwardens,  to  raise  a  rate  to 
fnay  principal  and  interest  of  money  borrowed  on 
the  credit  of  parish  and  church-rates,  under  the 
53  Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134.  A  return, 
that  since  the  security  was  given,  the  lender,  who 
was  Uie  prosecutor,  had  become  bankrupt.  Plea, 
that  the  prosecutor  had  lent  the  money,  as  a 
trustee  for  a  party  named,  out  of  the  money 
Tested  in  him  as  tfastee,  in  which  he  had  no 
interest  except  as  trustee.  On  demurrer,  assign- 
ing for  cause  that  the  nature  of  the  trust  did 
not  appear  : — Held  good.  Reg.  v.  Braticaster 
(^ChurehwardeiU),  7  A.  &  E.  458;  2  N.  &  P. 
580. 

In  pursuance  of  the  will  of  a  private  person, 
his  executor,  by  deed,  conveyed  lands  to  trustees 
for  the  benefit  of  the  poor  of  a  parish.  The  deed 
provided  that  a  chest,  of  which  there  should  be 
three  locks  and  three  keys,  should  remain  in  the 
jiariah  church,  for  keeping  all  writings,  accounts, 
Jcc.  and  the  trust  moneys  remaining  unexpended. 
One  of  such  keys  to  be  kept  by  the  receiver,  the 
Becond  by  the  parson,  the  third  by  the  church- 
wardens : — Held,  that  a  mandamus  lay  to  the 
trustees  to  compel  the  delivery  of  one  key  to  the 
churchwardens,  although  the  application  con- 
cerned a  trust  and  a  mere  private  endowment. 
Beg.  T.  Ottery  St.  Mary,  Devon,  3  G.  &  D.  382  ; 
4  Q.  B.  157  ;  12  L.  J.,  Q.  B.  118  ;  7  Jur.  129. 

The  advowson  of  a  vicarage  had  been  pur- 
chased by  certain  landowners,  and  conveyed  to 
{coffees,  in  trust,  upon  every  avoidance,  to  pre- 
sent such  person  as  should  be  nominated  by  the 
majority  of  the  landowners.    At  a  meeting  of 
the  landowners  for  the  purpose  of  nominating  a 
successor  to  a  deceased  vicar,  a  dispute  arose  as 
to  which  of  two  candidates,  A.  and  S.,  had  the 
legal  majority  of  votes,  and  thereupon  the  trus- 
tees refused  to  concor  in  presenting.    Upon  an 
application  for  a  mandamus  to  the  trustees  to 
present  A. : — Held,  that  it  could  not  be  made 
by  A.,  because  he  had  no  legal  right.     Orton 
yiearage.  In  re,  14  Q.  B.  139  ;  18  L.  J.,  Q.  B. 
321 ;  13  Jur.  1049. 


c  To  Kinlflterial  or  Judicial  Offlcers — 

Discretion. 

Who  are.] — The  guardians  of  the  poor  under 
an  act  of  parliament  ordered  the  treasurer  to 
pay  a  sum  of  money  for  a  purpose  different  from 
that  mentioned  in  the  act,  against  which  an 
appeal  was  entered  at  the  sessions,  where  that 
sum  was  disallowed  in  the  account,  and  the 
treasurer  who  had  paid  it  was  ordered  to  repay 
it  to  the  succeeding  treasurer.  The  court  re- 
fused to  grant  a  mandamus  to  compel  the  late 
treasurer  to  pay  over  the  money  according  to 
the  order  of  the  sessions,  because  he  was  a  minis- 
terial officer,  and  bound  to  obey  the  order  of  the 
goardians.    Rex  v.  Shaw,  5  T.  R.  549. 


A  mandamus  will  not  lie  to  a  ministerial 
officer,  as  the  treasurer  of  a  county,  to  obey  an 
order  of  the  court  of  quarter  sessions  ;  the  proper 
remedy  in  case  of  his  ref  asal  to  obey  such  order 
is  by  indictment.  Rex  v.  Brittow,  6  T.  R.  168  ; 
S.  P.,  Rex  V.  Surrey  (^Treaeurer),  1  Chit.  650. 
And  see  Rex  v.  Johnson,  4  M.  &  S.  515. 

A  mandamus  will  not  lie  to  a  treasurer  of  a 
borough  to  compel  him  to  pay  costs  to  witnesses 
under  the  order  of  a  judge,  founded  on  7  Geo.  4, 
c.  64,  the  treasurer  being  a  ministerial  officer, 
and  subject  for  his  refusal  to  an  indictment. 
Rex  V.  Jeyes,  5  N.  &  M.  101  ;  3  A.  &  E.  416  ;  1 
H.  &  W.  325. 

Under  25  Hen.  8,  c.  20,  s.  5,  after  an  election 
of  a  bishop  by  the  dean  and  chapter  of  a  cathe- 
dral church,  by  virtue  of  a  cong6  d'61ire  and 
letters  missive,  the  person  so  elected  is  to  be 
reputed  and  taken  by  the  name  of  the  lord 
elected  of  the  see,  and  the  king  is  thereupon  to 
issue  letters  patent  to  the  archbishop,  command- 
ing him  to  confirm  the  election,  and  to  invest 
and  consecrate  him,  and  if  he  f^ils  to  do  so  for 
twenty  days,  he  is  to  incur  the  penalties  of  a 
pnemunire  : — Held,  by  Lord  Denman,  C.  J.,  and 
ESrle,  J.,  that  the  archbishop,  acting  merely 
ministerially,  is  bound  to  confirm  the  bishop 
elect,  and  that  he  has  no  authority  to  hear  any 
opposition  advanced  against  the  person  so  elected. 
Per  Patteson,  J.,  and  Coleridge,  J.,  that  con- 
firmation is  a  judicial  act,  which  the  archbishop 
is  to  conduct  according  to  the  principles  of  the 
canon  law,  and  that  parties  opposing  arc  entitled 
to  appear  in  his  court  and  enter  their  objections. 
Reg.  V.  Canterbury  (^Archbishop'),  Hampden,  In 
re,  11  Q.  B.  483  ;  17  L.  J.,  Q.  B.  252  ;  12  Jur. 
862. 

Held,  also,  per  Patteson,  J.,  and  Coleridge,  J., 
that  the  opposers  not  having  been  allowed  to 
appear  and  be  heard,  there  was  a  declining  of 
jurisdiction  by  the  archbishop,  for  which  a  man- 
damus would  lie.    lb. 

Where  only  Vominal  Party.] — The  general 
rule,  that  an  indictment,  and  not  a  mandamus, 
is  the  proper  mode  of  enforcing  obedience  by  a 
ministerisd  officer  to  an  order  of  sessions,  does 
not  prevail  where  the  court  sees  that  the  minis- 
terial officer  is  put  forward  merely  as  a  nominal 
party,  and  that  other  persons  are  those  who  are 
to  be  compelled  to  perform  the  duty.  R^g.  v. 
Wood  Ditton  (Uighumy  Surveyors),  18  L.  J., 
M.  C.  218. 

Three  persons  were  indicted,  at  the  assizes  for 
a  county,  for  forging  the  will  of  D.  D.  died  in 
a  borough,  and  one  of  the  prisoners  took  away 
the  deeds,  &c.,  of  the  deceased  to  his  own  house, 
which  was  in  the  county,  but  not  in  the  borough  ; 
the  forged  signatures  of  the  testator  and*of  one 
of  the  witnesses  were  written  in  the  borough ; 
and  the  offence  was  completed  in  another  county, 
where  the  forged  signature  of  the  second  witness 
was  written.  The  borough  did  not  contribute  to 
the  county-rate,  but  had  a  borough  fund  of  its 
own  ; — Held,  that  the  order  for  payment  of  all 
costs  and  expenses  of  the  prosecution  was  pro- 
perly made  on  the  treasurer  of  the  borough,  and 
a  mandamus  would  lie  to  the  treasurer  to  compel 
payment.  Reg.  v.  Hay  ward,  17  L.  J.,  Q.  B. 
223  ;  S.  C,  nom.  R4:g.  v.  Oswestry  (Borough 
Treasurer),  12  Q.  B.  239  ;  12  Jur.  744. 

The  court  will  issue  a  mandamus  to  a  treasurer 
of  a  county,  to  deposit  with  the  clerk  of  the 
peace,  in  pursuance  of  12  Geo.  2,  c.  29,  ss.  7,  8, 
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books  contaiuing  entries  of  the  county  expendi- 
ture, although  the  receipts,  tradesmen's  bills, 
the  gaoler's  accounts,  and  copies  of  the  county 
rate,  had  been  already  deposit^sd  with  the  clerk 
of  the  peace,  and  the  books  contain  the  dis- 
charges of  the  treasurer,  and  the  discharges  of 
the  former  treasurer  by  the  justices  in  session. 
Rex  V.  Payn,  1  N.  &  P.  524  ;  W.,  W.  &  D.  142  ; 
6  A.  &  E.  392  ;  1  Jur.  54. 

The  rule,  that  the  court  will  not  grant  a  man- 
damus to  a  ministerial  officer  to  obey  an  order  of 
quarter  sessions,  does  not  apply  where  the  minis- 
terial officer  is  a  nominal  party.  Bottovi^  Ex 
jmrte,  13  Jur.  680. 

Diicretionary.l— By  3  &  4  Vict.  c.  86,  s.  3,  in 
every  case  of  a  clerk  in  holy  orders  who  may  be 
charged  with  any  offence  against  the  laws  eccle- 
siastical, or  concerning  whom  there  may  exist 
scandal  or  evil  report,  as  having  offended  against 
the  said  laws,  it  shall  be  lawful  for  the  bishop 
of  the  diocese,  oh  the  application  of  any  party 
complaining  thereof,  or,  if  he  shall  so  think  fit, 
of  his  own  mere  motion,  to  issue  a  commission 
of  inquiry  as  to  the  grounds  of  such  charge  or 
report.  A  bishop  having  refused  to  issue  a  com- 
mission to  inquire  into  certain  charges  against  a 
rector  in  his  diocese,  upon  an  application  by  a 
clerk  in  holy  orders,  who  was  a  stranger  to  the 
parish  and  diocese,  and  he  having  obtained  a 
rule  for  a  mandamus  to  the  bishop  commanding 
him  to  issue  a  commission : — Held,  by  Wight- 
man,  J.,  that  under  s.  3  the  power  of  the  bishop 
to  issue  a  commission  was  discretionary ;  Loi'd 
Campbell,  C.  J.,  and  Erie,  J.,  concurring ;  Hill, 
J.,  doubting  as  to  the  construction  of  s.  3,  but 
holding  that  the  court  ought  not  to  issue  a  man- 
damus upon  the  application  of  a  party  who  was 
not  shewn  to  be  aggrieved,  or  to  have  some  con- 
nexion with  the  parish  or  diocese.  Rea.  v. 
Chichester  (^Buhop),  2  El.  &  El.  209  ;  29  L.  J., 
Q.  B.  23  ;  6  Jur.,  N.  S.  120. 

A  party  applied  to  the  Insolvent  Debtors' 
Court,  for  an  order  to  vest  a  surplus  in  him, 
under  1  &  2  Vict.  c.  110,  s.  92,  claiming  under 
an  alleged  assignment  to  him  by  the  insolvent. 
That  court  held  that  the  assignment  was  invalid 
as  against  other  claimants  of  the  surplus,  and 
refused  to  make  the  order.  The  court  of  Queen's 
Bench,  holding  that  the  functions  of  the  Insol- 
vent Debtors'  Court  were  judicial  and  not  merely 
ministerial,  refused  to  issue  a  mandamus  com- 
manding that  court  to  make  the  order.  The 
applicant  then  took  proceedings  in  Chancery, 
which  resulted  in  a  decree  in  his  favour,  that  the 
assignment  to  him  by  the  insolvent  was  valid. 
The  Court  of  Chancery  further  expressed  an 
opinion  that  this  decree  rendered  the  duty  of  the 
Insolvent  Debtors'  Court  in  the  matter  more 
simply  ministerial.  The  latter  court,  however, 
refused,  on  a  renewed  application  to  it,  to  act 
upon  that  opinion  and  make  the  order.  On  a 
subsequent  application  by  the  claimant  for  a 
mandamus  to  the  Insolvent  Debtors'  Court  to 
make  the  order  : — Held,  that,  after  as  before  the 
proceedings  in  Chancery,  and  notwithstanding 
the  opinion  there  expressed  to  the  contrary,  the 
Insolvent  Debtors'  Court  retained  a  judicial 
discretion  whether  or  not  to  make  the  order ; 
and  that  therefore  the  mandamus  could  not 
issue.  Cook,  Ex  parte,  2  El.  &  El.  586  ;  29  L.  J., 
Q.  B.  68  ;  6  Jur.,  N.  S.  224. 

The  court  refused  to  grant  a  mandamus  re- 
quiring the  visitors  named  in  the  charter  of  the 


College  of  Doctors'  Commons  to  inquire  into  the 
mode  in  which  the  college,  under  20  k  21  Vict, 
c.  77,  ss.  116,  117,  had  exercised  their  discretion 
as  to  the  surrender  of  their  charter  and  the  dis- 
position of  their  property,  Lee^  Ex  part e,  El.^ 
Bl.  &  El.  863. 

If  the  visitor  of  a  college  refuses  to  exercise 
his  visitatorial  power  by  hearing  an  appeal,  the 
court  will  grant  a  mandamus  to  set  him  in 
motion,  but  cannot  afterwards  review  his  de- 
cision.   Buller,  Ex  parte,  1  Jur.,  N.  S.  709. 


Beftisal  to  luue  Snmmonsef.] — Upon  an 


application  to  justices  for  summonses  against 
certain  persons  to  answer  a  charge  of  conspiracy 
to  break  the  peace  and  do  grievous  bodily  harm  at 
a  public  meeting,  evidence  was  given  that  a  dis- 
turbance had  arisen  at  the  meeting  in  which  the 
defendants  took  part,  and  that  one  or  other  of 
them  had  previously  offered  money  to  different 
persons  if  they  would  commit  acts  of  violence  at 
the  meeting.  The  justices,  after  hearing  the 
evidence,  declined  to  issue  the  summonses,  and 
a  rule  nisi  for  a  mandamus  having  been  obtained, 
they  stated  in  their  affidavit  that  upon  the  facts 
brought  before  them  they  did  not  feel  justified 
in  granting  the  application,  but  did  not  say  that 
they  thought  the  witnesses  unworthy  of  credit : 
— Held,  that  the  rule  must  be  made  absolute, 
for  although  under  11  &  12  Vict.  c.  42  (Jervis's 
Act),  s.  9,  the  justices  arc  to  issue  their  summons 
"if  they  shall  think  fit,"  it  was  here  evident 
that  they  had  not  exercised  a  discretion.  Reg, 
V.  Adamson,  1  Q.  B.  D.  201  ;  45  L.  J.,  M.  C.  46  ; 
33  L.  T.  840  ;  24  W.  K.  250. 


d.  Aotionji  for  Acts  done  mider  Kandamua. 

By  Rules  of  Supreme  Court,  1883,  Order 
LI  1 1,  r.  12,  no  action  or  proceeding  shall  he 
commenced  or  prosecuted  against  any  persim 
of  any  thing  done  in  obedience  to  writ  of  man' 
damns  issued  hy  the  Supreme  Court  or  any 
judge  thereof. 

The  court,  if  it  doubts  whether  a  mandamus 
should  or  should  not  be  granted,  will  not  direct 
it  to  issue  merely  in  order  that  justices  may 
make  a  return  and  be  protected  by  6  &  7  Vict, 
c.  67,  s.  3,  if  a  peremptoiy  mandamus  should 
issue  and  be  obeyed.  Reg.  v.  Dartmauth 
iEarl),  5  Q.  B.  878  ;  1  D.  &  M.  126. 

The  court  will  not  grant  a  mandamus  com- 
manding justices  of  the  peace  to  do  an  act  which 
may  render  them  liable  to  an  action.  Rex  r. 
Buckirtgham^hire  (Justices),  2  D.  &  R.  689  ;  .'> 
B.  &  C.  485  ;  S.  P.,  Rex  v.  Buckinghamshire 
(Justices),  3  N.  &  M.  68. 

Therefore,  the  court  refused  a  mandamus  to 
compel  a  magistrate  to  enforce-  a  conviction, 
where  it  was  doubtful  whether  such  conviction 
was  good  for  want  of  setting  out  the  evidence 
on  which  it  was  grounded.  Rex  v.  Brodcrip, 
7  D.  &  R.  861  ;  5  B.  &  C.  239. 

Also,  to  summon  a  person  for  not  paying 
poor-rates.  Anon.,  2  Chit.  257  :  3  B.  &  P. 
220. 

Also,  to  make  a  warrant  of  distress  for  the 
poor-rate.  St.  Luke's  Parish  v.  Middlesex 
(Justices),  I  WUs.  133. 

The  court  will  not  grant  a  mandamus  to  magis- 
trates to  order  them  to  issue  warrants  of  distress 
to  levy  a  poor-rate  on  certain  persons  who  have 
refused  to  pay,  unless  those  persons  have  been 
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pievioofllj  samxnoned  by  the  jostices.    Rex  v. 
Benn,  6  T.  B.  198. 

e.  Graatinff  is  Biaoretlonary. 

A  writ  of  mandamus  is  a  prerogative  writ,  and 
not  a  writ  of  right,  and  the  granting  of  it  is,  in 
that  sense,  discretionary.  Reg.  y.  All  Saints^ 
Wigan  (^Churekwardeni),  1  App.  Cas.  611  ;  35 
I^  T.  381  ;  25  W.  R.  128  ;  S,  P.,  Reg.  v.  Peter- 
horumgh  (^Afayor),  44  L.  J.,  Q.  B.  85  ;  23  W.  R. 
343. 

The  exercise  of  this  discretion  cannot  be  ques- 
tioned, but  the  grant  of  a  peremptory  mandamus 
is  a  decision  upon  a  right,  declaring  what  is  and 
what  is  not  lawful  to  be  done,  and  such  decision 
is  subject  to  review.    lb. 

An  act  for  repairing  and  amending  a  turnpike- 
itnd  recited  that  the  trustees  under  former  acts 
had  amended  and  repaired,  and  had  expended 
and  borrowed  money  for  that  purpose,  but  that 
the  road  could  not  be  sufficiently  amended  and 
repaired,  nor  the  debt  paid,  unless  further  powers 
were  granted  ;  it  recited,  also,  that  the  public 
Toad  would  be  benefited  if  powers  were  given  to 
make  new  diversions  from  the  former  road ;  it 
(after  repealing  the  prior  acts)  enacted  that  this 
flttatute  diould  for  an  enlarged  term  be  put  in 
execution  for  repairing  and  amending  the  road, 
and  in  order  to  make  and  maintain  the  new  lines 
it  authorized  the  trustees  to  continue  the  exist- 
ing toll-gates,  and  to  take  increased  tolls,  and 
required  them  to  apply  the  tolls  and  the  money 
already  in  their  hands  in  amending  the  roads, 
paying  off  the  debt,  and  otherwise  putting  this 
act   into  execution,  as  to  them  should    seem 
expedient.    It  then   authorized    and    required 
them  to  form  the  new  lines,  and  for  that  pur- 
pose to  enter  upon  and  take  lands  and  buildings, 
making  compensation,  but  the  compulsory  power 
in  this  respect  was  to  cease  in  five  years  from 
the  passing  of  the  act.    The  trustees  entered 
into  receipt  of  the  increased  tolls,  but  did  not 
make  the  new  lines.    Seven  years  after  the  com- 
pulsory powers  had  expired,  a  person  moved  for 
a  mandamus  to  the  trustees  to  make  the  new 
lines,  stating  on  an  affidavit  that  he  was  an  in- 
habitant of  the  neighbourhood,  and  the  making 
of  them  would  be  an  advantage  to  him  and  other 
neighbours,  and  to  the  public,  but  he  did  not  ex- 
plain his  delay  in  making  the  application.    Affi- 
davits, in  answer,  stated,  that  soon  after  the 
statute    in    question,  another   act    passed   for 
making  a  raUway,  which  had  accordingly  been 
formed,  running  parallel  to  the  turnpike-road, 
gieatly  injuring  the  receipt  by  tolls,  occupying 
part  of  the  space  intended  for  the  new  lines, 
making    it    impracticable    to    complete    them, 
except  at  a  very  great  expense,  and  rendering 
the  oonstructiotk  of   them  unimportant.    They 
also  ascribed  to  the  prosecutor  a  merely  personal 
motive  for  making  his  application  : — Held,  that, 
patting  out  of  consideration  the  affidavits  in 
answer  (which  might  have  been  controverted  on 
a  letum),  the  court,  in  its  discretion,  ought  to 
refuse   a   mandamus.    Reg.  v.  Rochdale  and 
Halifax  Tumpike^oad  QTm^teet^j  12  Q.  B.  448. 

£  Sefoaal  to  do  Aot. 

Always  Veeessary.] — ^A  mandamus  will  not 
go,  unless  it  is  clear  that  there  has  been  a  direct 
refusal  to  do  that  which  it  is  the  object  of  the 
nuukdamns  to  enforce,  either  in  terms  or  by  cir- 


cumstances,  which  distinctly  shew  an  intention 
in  the  party  to  withhold  from  doing  the  act 
required.  Rex  v.  Brecknock  and  Abergavenny 
Canal  Company,  4  N.  &  M.  871  ;  3  A.  &  E.  217 ; 
1  H.  &  W.  279. 

The  court  directed  a  mandamus  to  go  peremp- 
torily in  the  first  instance,  commanding  a  gaoler 
to  give  up  for  burial  the  body  of  a  debtor  dead 
within  the  gaol,  it  being  sworn  that  he  refused 
to  do  so  until  a  sum,  claimed  as  a  debt  owing 
by  the  deceased  for  maintenance,  was  paid. 
Wakefield  (^Bailiff^,  In  re,  1  G.  &  D.  566 ;  5 
Jur.  989  ;  8.  C,  nom.  Reg.  v.  Fox,  2  Q.  B.  246. 

The  court  will  not  grant  a  mandamus  unless 
it  has  been  preceded  by  a  distinct  demand  of 
the  specific  thing  the  performance  of  which  is 
the  oDJect  of  the  mandamus,  and  by  a  refusal  of 
performance,  or  conduct  equivalent  thereto. 
Reg.  V.  BrUtcH  Company,  4  Q.  B.  162  ;  3  G.  & 

D.  384  ;  3  RaUw.  Cas.  433  ;  12  L.  J.,  Q.  B.  106  ; 
7  Jur.  233. 

It  is  no  ground  of  objection  to  a  mandamus 
that  a  requisition  is  made  on  parties  in  the  alter- 
native to  do  one  of  three  things,  if  the  duty 
enjoined  by  act  of  parliament  forms  one  of  them, 
and  there  has  been  a  general  refusal  to  comply 
with  such  requisition.  Reg.  v.  St.  Margaret* f, 
Leicester  (Select  Vestry),  1  P.  &  D.  116  ;  8  A.  & 

E.  889  ;  1  W.,  W.  &  H.  673. 

A  colourable  adjournment  of  a  question  before  a 
vestry,  under  the  pretence  of  waiting  until  the 
churchwardens  had  furnished  estimates  of  the 
sum  required  for  the  repair  of  the  churches,  held 
to  be  equivalent  to  a  positive  refusal  to  make  a 
rate.    lb. 

See  also  sub-headt,  infra. 

ff.  Other  Points. 

Hot  Granted  to  Effect  an  Ille^  Pnrpose.] — 

The  process  of  the  court  ought  not  to  be  made 
ancillary  to  a  transaction  which  violates  the  law. 
The  writ  goes  to  inferior  tribunals  to  oblige 
them  to  do  such  justice  as  the  law  enjoins.  It 
is  a  writ  emphatically  in  subsidium  justitiae,  and 
does  not  lie  to  give  effect  to  illegality.  The 
court  will  not  assist  an  illegal  transaction  in  any 
way.  It  punishes  the  parties  to  the  illegality  by 
refusing  its  aid.  Reg.  v.  LittledaU,  10  L.  R.,  Ir.  78. 

Hew  Bight  Created  by  Statute.  ]->When  a 
new  right  has  been  created  by  act  of  parliament, 
the  proper  method  of  enforcing  it  is  by  manda- 
mus at  common  law.  Simpson  v.  Scottish  Union 
Firs  and  Life  Insurance  Company,  1  Hem.  & 
M.  618  ;  32  L.  J.,  Ch.  329  ;  9  Jur.,  N.  S.  711  ;  8 
L.  T.  112  ;  11  W.  R.  459. 

Under  14  Geo.  3,  c.  78,  s.  83,  a  landlord  may 
apply,  by  mandamus,  to  a  court  of  common  law, 
before  the  insurers  have  settled  with  the  tenant, 
to  have  the  money  secured  by  a  policy  of  insur- 
ance on  a  house  within  the  bills  of  mortality, 
destroyed  by  fire,  applied  to  the  rebuilding  of  such 
house.    lb. 

Where  Option  Oiven.] — ^Where  an  act  of  par- 
liament directs  that,  under  certain  circumstances, 
one  or  other  of  two  things  shall  be  done,  the 
party  to  do  the  act  has  the  option  of  doing  which 
act  he  pleases ;  and  a  mandamus  not  giving 
such  option,  or  not  stating  a  sufficient  reason  why 
such  option  no  longer  exists,  is  bad  in  law.  Reg. 
V.  Soitth-Eastem  Railway  Company,  4  H.  L. 
Cas.  471 ;  17  Jur.  901, 
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Hot  Onuited  where  Opinion  of  Court  Aiked.] 
— By  agreement  between  parties,  an  application 
was  mf^e  for  a  mandamus,  merely  with  a  yiew 
to  obtain  the  opinion  of  the  oourt,  whether,  on 
the  construction  of  a  private  act,  the  proceeding 
by  mandamus  was  proper  ;  the  court  stopped  the 
argument,  and  declined  to  give  any  decision. 
Reg.  Y.  Blackvoall  Railway,  9  D.  P.  C.  658. 

Extension    of    Bemedy  —  Partiet  Waiving 

Objection.]— rXhe  court  is  not  justified  in  extend- 
ing the  remedy  by  mandamus  to  cases  to  which 
it  does  not  by  law  extend,  though  the  parties 
waive  the  objection.  Reg,  v.  7}reasury  {Lords), 
16  Q.  B.  357  ;  20  L.  J.,  Q.  B.  305  ;  15  Jur.  767. 

Where  Writ  wonld  be  Inoperatiye  and  not 
BenefioiaL] — ^The  court  will  not  grant  a  man- 
damus, where  issuing  the  writ  would  necessarily 
be  inoperative,  and  could  not  be  followed  by  any 
beneficial  result,  although  it  appears  that  the 
parties  against  whom  it  is  sought  had,  upon  the 
facts  and  circumstances  before  them,  wrongfully 
refused  to  do  the  act  required ;  but,  in  order  to 
induce  tiie  court  to  withhold  assistance  on  this 
ground,  it  must  be  satisfied  that  no  benefit  could 
possibly  result  from  issuing  the  writ.  Reg.  v. 
JBridgeman,  2  New  Sees.  Cas.  232  ;  15  L.  J., 
M.  C.  44  ;  10  Jur.  159. 

Act  Ordered  must  be  Poitible.] — The  writ 
supposes  the  required  act  to  be  possible,  and  if 
it  is  shewn  that  the  party  has  not  the  power  to 
do  the  act  commanded,  the  writ  is  bad.  Reg.  v. 
London  and  North'  Western  Railtoay  Company, 
6  Bailw.  Cas.  634. 

Inability  throagh  Want  of  Fnnds.j'The 
court  will  not  issue  a  mandamus  against  a  public 
body  when  it  is  clearly  shewn  that  the  per- 
formance of  the  duty  sought  to  be  enforced  is 
impossible,  by  reason  of  want  of  funds  not 
involving  any  d^ault  on  the  part  of  such  body. 
Bristol  and  North  Somerset  Railway  Company , 
In  re,  3  Q.  B.  D.  10 ;  47  L.  J.,  Q.  B.  48  ;  37 
L.  T.  627  ;  26  W.  R.  236. 

Mistake  of  Law— Beolining  Jnrisdietion.] — 
A  statute  provided  that  if  the  election  of  certain 
deputies  should  be  objected  to,  and  notice  in 
writing  should  be  given  or  delivered  to  the  party 
objected  to  four  days  before  the  first  meeting,  it 
should  be  lawful  for  the  deputies  assembled  at 
such  meeting  (exclusive  of  those  objected  to), 
and  they  were  required  to  inquire  into  and 
determine  the  validity  of  such  disputed  election. 
Where  proof  was  given,  that  notice  of  objection 
had  been  in  due  time  served  on  the  wife  of  the 
party  objected  to  at  his  dwelling-house,  and  the 
meeting  decided  that  personal  service  was  essen- 
tial, and  refused  to  inquire  into  the  election  : — 
Held,  that  there  had  been  a  mistake  of  the  law, 
and  a  declining  of  jurisdiction,  and  that,  conse- 
quently, a  mandamus  to  inquire  should  be  issued. 
Reg.  V.  Goodrich,  19  L.  J.,  Q.  B.  413 ;  14  Jur. 
914  ;  or  Reg.  v.  Leicester  (^Freemen),  15  Q.  B. 
671. 

(Question  of  Faot.] — But  where  evidence  was 
given  of  personal  service  of  a  notice  upon  the 
party  objected  to  in  due  time,  but  the  meeting 
disbelieved  the  witness,  and  decided  that  the 
disputed  election  was  valid : — Held,  that  the 
deputies  having  decided  upon  a  question  of  fact 


over  which  they  had  jurisdiction,  their  dec: 
was  final,  and  that  the  court  could  not  inter 

Application  mnst  be  ben&  fide.] — ^A  gei 
meeting  of  shareholders  of  a  railway  com] 
resolved  that  the  construction  of  the  rail 
should  be  deferred,  and  that  lis,  per  share  oi 

? aid-up  capital  be  returned  to  each  shareho! 
n  pursuance  of  this  resolution,  \0s.  per  s 
were  returned  to  and  received  by  the  si 
holders,  and  the  certificates  of  the  shares  ^ 
stamped  with  a  statement  to  that  effect.  1 
sequently,  and  after  the  powers  of  the  com] 
for  the  compulsory  purchase  of  land  had  exp: 
A.  purchased  five  shares  from  a  shareholder 
had  assented  to  the  resolution,  and  had  rece 
lOs.  per  share  in  respect  of  the  shares, 
father  of  A.  had  filed  a  bill  in  Chancery  agf 
the  company,  to  enforce  the  specific  perf ormi 
of  an  agreement  for  tiding  land  for  the  pur[ 
of  the  railway.  Upon  an  application  by  A 
a  mandamus  for  the  secretary  of  the  com] 
to  register  the  transfer  deed  of  the  share 
Held,  that  he  was  not  entitled  to  the  ^ 
because  he  was  not  proceeding  bon&  fide  f  oi 
purpose  of  enforcing  his  rights  as  a  sharehol 
and  as  one  of  the  public  he  had  no  interei 
ascertaining  how  the  funds  of  the  company  ' 
distributed*  Reg.  v.  Liverpool,  Manchester 
Newcastle-upon-Tyne  Railtoay  Company,  16 
949. 

Order  to  do  Xore  than  Statute  Beqnirei 
By  a  railway  act,  the  company  was  reqi] 
to  make  proper  watering-places  for  cattle  ir 
cases,  where,  by  means  of  the  railway,  the  a 
of  any  person  occupying  lands  adjacent  the 
should  be  deprived  of  access  to  their  anc 
watering-places,  and  to  supply  the  same  ai 
times  with  water.  The  railway  was  d 
through  and  intersected  closes  of  M.,  in  w 
there  were  ancient  ponds  or  watering-places 
cattle ;  and  by  means  thereof  the  cattle 
portions  of  the  closes,  had  been  deprivec 
access  to  the  ancient  watering-places,  and  a  i 
damns  issued,  requiring  the  company  to  n 
proper  watering-places  in  such  portions  of 
closes  respectively,  which  they  refused  to  di 
Held,  that  the  writ  was  erroneous,  in  orde 
the  company  to  do  more  than  the  act  requ 
viz.,  to  make  a  pond  in  each  of  the  ae\ 
portions  of  the  closes  which  had  been  cul 
from  the  residue  of  such  closes ;  and  that  t 
was  nothing  on  the  face  of  the  writ  to  shew 
one  watering-place  would  not  have  been  suffic 
and  proper  for  the  whole  of  the  severed  port: 
YorK  and  North  Midland  Railway  Compaii 
Milner,  15  L.  J.,  Q.  B.  378— Ex.  Ch. 

Xandamns  and  not  Injunction  the  Bemed; 
Kegleot  of  Public  Buty.] — A  local  board,  ui 
the  Public  Health  Act,  1875,  causing  a  nuisa 
by  any  act  which,  independently  of  the  sta' 
would  have  given  a  cause  of  action  to  any 
son,  may  be  made  liable  in  damages,  oi 
restrained  by  injunction,  unless  they  can  sh< 
justification  under  the  powers  of  the  stal 
But  if  a  local  board  do  not  act  themselvi 
cause  a  nuisance,  but  neglect  to  perform  1 
duty  of  providing  a  satisfactory  and  hea 
system  of  drainage,  it  is  no  g^und  of  actio] 
an  individual  for  damages  or  an  injunction, 
the  remedy  is  by  prerogative  writ  of  mandai 
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and  eemble,  this  jariadictioiif  notwithstanding 
the  25th  section  of  the  Jadicatuie  Act,  1878, 
ou^t  not  to  be  exercised  except  by  the  Qaeen^s 
Bc9Dch  Division.  6lot9op  v.  Heaton  Local  Boards 
12  Ch.  D.  102  ;  49  L.  J.,  Ch.  89  ;  40  L.  T.  736  ; 
28  W.  R.  Ill— C.  A. 

2.  In  Pabtigulab  Cases. 
a.  To  tha  Priyy  OoTinoil. 

A  mandamus  will  not  lie  to  the  lords  of  the 
priyy  council,  commanding  them  to  receive  a 
petition  praying  them  to  re-hear  a  decision  upon 
a  case  heaid  before  and  determined  by  them, 
npon  an  appeal  from  an  ecclesiastical  court  to  the 
judicial  committee,  instead  of  a  coart  of  dele- 
gates. Smiik^  Ex  parte,  4  N.  &  M.  582  ;  1  H.  & 
W.  282. 

Where  a  case  has  been  brought  before  the 
judicial  committee  of  the  privy  council,  on  ap- 
peal from  the  Court  of  Arches,  and  the  judicial 
committee  has  decided  in  favour  of  the  appeal, 
si  the  same  time  retaining  the  principal  cause, 
and  ordering  the  unsucce^ul  party  to  appear 
absolutely,  subject  to  the  approbation  of  the 
king  in  council,  which  approbation  has  been 
afterwards  given,  the  court  cannot,  on  a  sugges- 
tion of  error  in  the  decision,  issue  a  mandamus 
to  a  privy  council  to  receive  a  petition  for  a  re- 
hearmgof  the  appeal.  Ih,  8  A.&<£.  719  ;  5N. 
&  M.  145  ;  1  H.  &  W.  417. 

b.  To  Ooremment  OAcera. 

flerruits  of  Crown  merely  or  Supexmeumbent 
Ihitj.] — ^A  mandamus  will  not  lie  to  the  crown, 
or  its  servants  strictly  as  such,  commanding  it 
or  them  to  pay  over  money,  in  its  or  their  posses- 
sion, in  liquioUition  of  claims  on  the  crown.  Be 
Bode,  In  re,  6  D.  P.  C.  776  ;  1  W.,  W.  &  H.  332. 

Kor  will  a  mandamus  lie  to  the  mere  public 
depositaries  of  money,  commanding  the  payment 
by  them  of  a  sum  in  gross.    Ih, 

In  the  half-year  ending  the  Slst  of  December, 
1870,  certain  prosecutions  took  place  at  the  as- 
sixes  and  quaiter  sessions  of  a  county,  and  the 
costs  were  taxed  by  the  proper  officers  under  the 
orders  of  the  respective  courts,  and  the  treasurer 
of  the  county  paid  the  bills,  and  returned  the 
bills,  with  the  usual  vouchers,  to  the  treasury.  The 
lords  of  the  treasury  had  appointed  officers  called 
the  examiners  of  criminal  law  accounts,  and  these 
officers  disallowed  or  reduced  in  amount  fifty-one 
of  the  items  in  the  bills  returned  ;  and  a  rule  nisi 
was  then  obtained  for  a  mandamus  to  the  lords 
of  the  treasury,  commanding  them  to  issue  a 
treaswy  minute  authorizing  the  pa3rmaster  of 
civU  contingencies  to  pay  to  the  treasurer  of  the 
county  the  sums  disallowed  : — Held,  that  a  man- 
damns  would  not  lie,  inasmuch  as  the  lords  of 
the  treasury  received  the  money,  which  was 
granted  to  her  Majesty,  as  servants  of  the  crown, 
and  no  duty  was  imposed  upon  them  as  between 
them  and  the  persons  to  whom  the  money  was 
payable.  Reg.  v.  Treasury  (^CommisJtioners),  7 
L.  R.,  Q.  B.  387  ;  41  L,  J.,  Q.  B.  178  ;  26  L.  T. 
64  ;  20  W.  R.  336. 

The  court  will  not  grant  a  mandamus  calling 
upon  the  lords  commissioners  of  the  treasury 
to  pay  a  debt  or  claim  unless  they  have  admitted 
that  they  have  received  money  granted  by  par- 
liament for  that  specific  purpose.  WalmesleVj 
Ex  parte,  1  B.  &  S.  81 ;  7  Jur.,  N.  S.  1010 ;  4  L. 
T.  242  ;  9  W.  R.  599. 


The  lords  of  the  treasury  recommended  a  re- 
tired allowance  to  a  public  officer,  and  obtained  a 
vote  of  parliament  tor  a  particular  sum,  which 
was  received  from  time  to  time  under  the  Ap- 
propriation Act,  by  the  proper  officer.  In  several 
letters  written  by  their  secretary,  these  facts 
were  stated,  and  airections  given  as  to  the  mode 
of  obtaining  payment.  The  lords  of  the  treasury 
refused  to  give  an  authority  to  him  to  pay  it  over 
to  the  individual  to  whom  it  was  granted,  unless 
upon  conditions  to  which  he  would  not  agree : — 
Held,  first,  that  he  had  a  legal  right  to  the 
amount  so  recommended.  Rex  V.  Treamry 
(Commisnoners),  5  N.  &  M.  589  ;  4  A.  &  £.  286  ; 
1  H.  &  W.  533. 

Held,  secondly,  that  the  court  would  enforce 
payment  by  mandamus,  inasmuch  as  the  claimant 
had  no  other  remedy,  and  as  the  writ  was  de- 
manded not  against  the  king  but  against  officers 
into  whose  hands  money  had  been  paid  under  an 
act  of  parliament  for  the  use  of  an  individual. 
lb. 

Supenumnation  Allowaaee  or  Pension.] — ^A 
party  to  whom  a  superannuation  allowance  has 
been  granted  in  pursuance  of  a  treasuiy  minute, 
according  to  5  Geo.  3,  c.  117,  in  respect  of  an 
office  held  during  pleasure,  has  no  vested  interest 
in  such  allowance :  but  the  minute  may  be  re- 
voked at  will  by  the  lords  of  the  treasury.  Rex 
V.  Treasury  (^Lords),  4  A.  &  E.  976  ;  6  N.  &  M.  505. 

The  lords  of  the  treasuiy  granted,  under  3  Geo. 
4,  c.  113,  a  pension  for  life  to  a  person  whose 
office  had  been  abolished.  They  afterwards, 
thinking  they  had  no  power  to  grant  such  a  pen- 
sion, revoked  their  warrant.  The  amount  once 
appeared  in  the  parliamentary  estimates,  because 
the  item  could  not  be  withdrawn  in  time.  It  was 
afterwards  withdrawn,  and  no  money  was  ever 
received  from  parliament  on  account  of  the  pen- 
sion, the  sum  which  had  been  once  in  ther  esti- 
mates having  been  applied  to  the  ways  and 
means : — Held,  that  no  mandamus  could  go  to 
the  lords  of  the  treasury  to  enforce  payment 
of  the  pension.  Rex  v.  Treasury  (CommU- 
sioners),  4  A.  &  E.  984  ;  6  N.  &  M.  508  ;  2  H.  & 
W.  67. 

Deductions  having  been  made  from  a  naval 
officer^s  half -pay,  in  pursuance  of  a  general  order 
from  the  Admiralty,  application  was  made  on  his 
behalf  to  have  the  amount  of  such  deductions 
restored  ;  and  the  Lords  of  the  Admiralty  stated, 
in  answer,  that  they  had  given  direction  for 
restoring  it.  Afterwards  they  retracted  their 
consent,  giving  as  a  reason,  that  it  would  subject 
them  to  many  similar  applications.  After  the 
officer^s  death,  his  administratrix  moved  for  a 
mandamus  to  the  Lords  of  the  Admiralty  to 
restore  the  deducted  sums,  on  the  ground  that 
they  had  admitted  the  right  to  them,  and  the 
possession  of  applicable  funds  : — Held,  that  there 
was  no  vested  nght  in  the  half-pay  entitling  the 
administratrix  to  a  mandamus.  Ricketts,  Ex 
parte,  6  N.  &  M.  523 ;  4  A.  &  E.  999, 

The  court  will  not  grant  a  rule  for  a  manda- 
mus to  the  commissioners  of  excise,  commanding 
them  to  assent  to  the  appropriation  of  a  part  of 
an  excise  officer's  pension,  under  1  &  2  Vict.  c. 
110,  s.  56.  Reg,  v.  ExeUe  Cinnmissiotwrs.  Hay- 
ward,  In  re,  14  L.  J.,  Q.  B.  113  ;  9  Jur.  257. 

William  the  Fourth,  in  pursuance  of  the  1  &  2 
Will.  4,  c.  11,  granted  to  trustees  for  his  consort 
Queen  Adelaide  an  annuity  of  100,000/.,  to  com- 
mence on  the  decease  of  his  Majesty,  and  continue 
'  D  2 


71 


MANDAMUS. 


daring  the  natnial  life  of  her  Majesty,  payable  out 
of  the  Consolidated  Fond,  on  the  13th  March, 
30th  June,  30th  September,  and  Slst  December, 
by  even  and  equal  portions,  the  fiist  payment  to 
be  made  at  snch  of  those  days  as  should  first  and 
next  happen  after  the  decease  of  his  Majesty,  in 
case  her  Majesty  should  survive  him.  His  Ma- 
jesty died  on  20th  June,  1837.  On  30th  June  the 
trustees  received  a  full  quarterns  pa3rment.  This 
payment  was  made  after  consulting  the  law  officers 
of  the  crown,  who  advised  that  the  entire  sum 
was  due ;  and  her  Majesty  was  informed  of  their 
advice.  The  quarterly  payments  were  made  up  to 
and  on  30th  September,  1849.  Her  Majesty  oied 
on  2nd  December,  1849.  Her  trustees  applied  for 
a  proportionate  part  of  the  quarterly  payment 
which  would  have  become  due  on  31st  December, 
1849,  if  she  had  so  long  lived.  On  a  rule  nisi  for 
a  mandamus  to  the  lords  of  the  treasury  to  issue 
a  warrant  for  this  payment : — Held,  that  if  the 
annuity  had  been  apportionable  and  the  sum  due, 
mandamus  was  the  proper  remedy ;  and  that  the 
court  would  not,  in  the  exercise  of  its  discretion, 
make  the  refunding  of  what  on  that  supposition 
would  have  been  the  overpayment  on  30th  June, 
1837,  a  condition  to  the  issuing  of  the  writ,  there 
being  no  equity  to  require  her  Majesty's  repre- 
sentatives to  restore  a  sum  received  under  the 
bond  fide  belief  that  it  was  her  own.  Urg,  v. 
Treasury  (^ConimtMioners)^  16  Q.  B.  357 ;  20 
L.  J.,  Q.  B.  305  ;  15  Jur.  767. 

Order  to  Iisue  Warrant  to  Sheriff  to  Smnmon 
Jury.]— By  9  &  10  Vict.  c.  38,  the  Commissioners 
of  Woods  and  Forests,  on  behalf  of  her  Majesty, 
were  empowered  to  take  lands  for  the  purpose  of 
forming  Battersea  Park,  which  were  to  be  con- 
veyed to  the  Queen,  or  to  trustees  on  her  behalf, 
and  to  form  a  royal  park.  The  commissioners  had 
given  notice  of  their  intention  to  take  lands  of 
the  prosecutor,  but  had  not  taken  them  : — Held, 
that  mandamus  would  lie  to  the  commissioners, 
commanding  them  to  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  for  assessing  compen- 
sation to  the  prosecutor  for  the  lands.  Beg.  v. 
Wood*  and  Forests  Commissioners,  17  L.  J.,  Q.  B. 
341  ;  12  Jur.  915. 

The  Commissioners  of  Woods  and  Forests  gave 
notice  under  9  &  10  Vict.  c.  38,  s.  15,  that  they 
intended  to  take  lands  specified  in  Uie  schedule 
to  that  act  for  the  purpose  of  forming  Battersea 
Park.  One  of  the  landowners  obtained  a  man- 
damus to  the  commissionen  to  cause  a  jury  to  be 
summoned,  to  assess  compensation  for  his  land. 
On  return  (stating  the  proceedings  at  length 
and  shewing  that  the  commissioners,  in  pursuance 
of  the  act,  and  on  behalf  of  the  crown,  gave  the 
notices,  in  order  to  ascertain  whether  the  lands 
could  be  purchased  for  a  sum  limited  by  s.  1, 
which,  by  the  claims  sent  in,  it  appeared  they 
could  not)  : — Held,  that  the  commissioners  under 
the  statute  were  acting  in  a  public  capacity,  and 
that  the  notice  given  by  them  did  not  constitute 
a  quasi  contract  enforceable  by  a  mandamus. 
Budgfi,  Ex  parte,  15  Q.  B.  761  ;  19  L.  J.,  Q.  B. 
497. 

Order  to  Pay  Poor-rate.]— The  court  will  not 
grant  a  mandamus  commanding  the  Commis- 
sioners of  Woods  and  Forests  to  pay  a  poor-rate 
in  respect  of  lands  held  by  them  under  the  crown. 
Reeve,  Ex  parte,  5  D.  P.  C.  668  ;  W.,  W.  &  D 
64.  I 


Order  to  Cnitomi  to  deliyer  up  Goods.]- 
commissioners  of  customs  refused  to  deliv< 
certain  tobacco  claimed  as  wrecked  goods 
upon  which  a  duty  of  5/.  per  cent,  had 
tendered :  the  court  refused  to  grant  a  : 
damns  to  compel  them  to  do  so,  as  there 
another  remedy.  Rex  v.  Customs  (^Co* 
sioners^,  1  N.  &  P.  536  ;  5  A.  &  E.  380  ;  2 
W.  247. 

Nor  will  it  lie  to  commissioners  of  custoii 
compel  the  delivery  up  of  goods  wrongfully 
tained  by  them  after  payment  of  the  duty. 
V.  Customs  (^Commissioners'),  6  N.  &  M.  828. 


o.  To  Ctominiiisionera,  Ac. 

To  East  India  Company  to  pay  Officer.]- 

officer  commanding  forces  of  the  Queen  ai 
the  East  India  Company  in  India  has  no 
legal  right,  by  statute  or  otherwise,  to  his 
as  entitles  him  (in  the  absence  of  any  spi 
undertaking  or  acknowledgment)  to  a  manai 
calling  upon  the  company  to  discharge  arr( 
though  he  has  always  received  his  pay  f ron 
company,  and  their  practice  has  been  to 
charge  it  monthly.  Napier,  Ex  parte,  18  < 
692  ;  21  L.  J.,  Q.  B.  332  ;  17  Jur.,  N.  S.  380. 

To  Commissionen  to  Levy  Bate.] — A  bill  I 
introduced  into  parliament  for  the  purpot 
more  effectually  draining  a  particular  distri 
level  through  another  distnct,  entirely  wi 
the  jurisdiction  of  the  commissioners  of  se 
for  the  county  of  Norfolk,  acting  under  ; 
Will.  4,  c.  42,  the  commissioners  apprehending 
the  bill  would,  if  passed,  occasion  an  injur 
the  land  within  their  jurisdiction,  bon&  fide, 
with  discretion  and  prudence,  caused  their  < 
to  take  all  reasonable  and  necessary  step 
opposing  the  bill  in  parliament,  and  to  pre 
its  passing,  or  to  obtain  the  adoption  of  cei 
clauses,  and  thereby  a  considerable  amouni 
costs  and  expenses  had  been  incurred,  anc 
mained  due  to  the  clerk,  who  had  since  die 
Held,  that  his  legal  representatives  were  ent 
to  a  mandamus,  directing  the  commissionei 
levy  a  rate  on  the  land  within  their  jurisdic 
under  the  4  &  5  Vict.  c.  45,  and  to  pay  off 
amount  due  for  such  costs  and  expenses. 
V.  Norfolk  Sewers  Commissioners,  20  L.  J.,  < 
121. 

Where  B.  paid  a  special  rate,  erroneously 
illegally  imposed  by  a  board  of  health,  and 
years  afterwards,  having  discovered  the  misi 
commenced  an  action  against  the  board,  for 
recovery  of  the  money  so  paid,  obtained  j 
ment,  and  aftervrards  sued  the  board  upon 
judgment,  demanding  a  mandamus  to  thei 
make  and  levy  a  rate  under  the  11  &  12  Vi( 
63,  for  the  purpose  of  satisfying  the  judgmen 
Held,  that  (assuming  the  sum  recovered  to 
charge  within  s.  89)  B.  was  not  entitled  to  a  i 
damus,  inasmuch  as  the  action  upon  which 
judgement  proceeded  was  not  commenced  wi 
six  months  from  the  date  of  the  charge.  J 
land  V.  Kingstonr-upon-Hull  Local  Boart 
B.  &  8.  371 ;  32  L.  J.,  Q.  B.  17  ;  9  Jur.,  1 
276;  7L.  T.  316;  11  W.  R.  33. 

To  Ezaente  Works.] — The  court  will 


grant  a  mandamus  to  commissioners  appoL 
under  a  local  act,  neither  on  the  application 
company,  ordering  them  to  perform  a  cont 
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made  with  the  companj,  nor  on  the  application 
of  certain  latepayeis,  ordering  them  to  proTide 
for  the  execution  of  the  powers  under  the  act, 
where  no  inconvenience  is  being  suffered  by  the 
inhabitants.  JUg.  v.  Cheltenham  (^CtmrnU- 
siontrM  of  Paving^  4  Jur.  1060. 

To  ArMtraton.] — A  mandamus  lies  to  two 
arbitrators  to  appoint  an  umpire  under  a  canal 
act.     Bern  t.  Boodrieh,  2  Smith,  388. 

But  not  to  execute  first  one  particular  part  of 
a  power  eranted  by  act  of  parliament.  Rex  y. 
Birmingkam  Canal  Company,  2  W.  BL  708. 

To  Tmstooi  of  Charity.]— Mandamus  refused 
to  the  trustees  of  the  Bugby  charity  to  compel 
the  payment  of  increased  alms  to  claimants  on 
the  funds,  although  the  applicants  were  at  an 
adranced  age,  and  would  probably  be  dead 
before  relief  could  be  had  in  chanceiy.  Rughy 
Charity  Truttees,  Ex  parte,  9  D.  &  R.  214. 
And  see  next  tub-heiul. 


d.   To  Parish  Officers. 

To  Hake  Bate.] — ^A  mandamus  will  not  be 
lijanted  to  overseers  of  the  poor,  to  make  a 
rate,  without  first  appealing  to  the  sessions.  Rex 
T.  Canterbury,  4  Burr.  2290  ;  1  W.  Bl.  667. 

Nor  to  collect  a  rate.  Rex  v.  Norurieh  QOver' 
«.vfy),  Nolan,  28. 

The  court  will  grant  a  mandamus  to  conunis- 
sioners.  eiitrusted  by  act  of  parliament  with  the 
regulation  of  the  expenditure  of  a  parish,  to 
tx>mpel  them  to  levy  a  rate  for  the  purpose  of 
paying  off  a  sum  borrowed  on  the  rates  by 
fonner  commissioners,  without  pledging  their 
personal  responsibility.  Rex  v.  St.  Paul,  Shad' 
well  (^Commiesioners),  1  M.  &  R.  591. 

A  local  act  required  a  select  vestry  from  time 
to  time  to  make  rates  for  the  relief  of  the  poor, 
and  also  for  the  support  and  repair  of  the 
churches,  and  ratepayers  were  empowered  to 
appeal  to  the  vest^  and  also  to  tiie  quarter 
sessions.  It  was  also  provided,  that  nothing  in 
the  act  contained  should  avoid  any  ecclesiastical 
law,  or  in  any  manner  interfere  with  persons 
having  ecclesiastical  jurisdiction  over  the  parish: 
— Held,  1,  that  notwithstanding  this  saving  of 
ecclesiastical  rights,  the  court  had  jurisdiction  to 
issue  a  mandamus  to  compel  the  vestry  to  make 
such  a  rate  for  the  repair  of  the  churches.  2. 
That  a  general  refusal  to  do  any  of  two  things, 
one  of  which  the  vestry  was  required  to  do  by 
act  of  parliament,  was  sufficient  to  entitle  the 
chorchwardens  to  a  mandamus.  3.  That  a 
colourable  adjournment  of  the  question,  under 
the  pretence  of  waiting  until  the  churchwardens 
had  furnished  estimates  of  the  sum  of  money 
which  would  be  required  for  the  repair  of  the 
churches,  was  equivalent  to  a  positive  refusal  to 
make  a  rate.  Reg,  v.  8t,  MargareVt,  Leieester 
iSeleet  Vestry),  1  P.  &  D.  116 ;  8  A.  &  B.  889 ; 
1  W.,  W.  &  H.  673. 

To  Inspect  Accounts.] — ^Where  a  party  applies 
for  a  mandamus  to  compel  churchwardens  to 
allow  him  to  inspect  their  accounts  according  to 
the  diiections  of  the  17  Geo.  2,  c.  38,  he  must 
state  some  special  reason  for  which  he  wishes  to 
see  the  accounts.  Rex  v.  Clear,  7  D.  &  R.  393  ; 
4  B.  ft  C.  899. 

There  is  no  general  unqualified  right  on  the 
part  of  ratepayers  to  inspect  and  take  extracts 


from  the  churchwardens^  books  of  accounts.  To 
entitle  a  ratepayer  to  a  mandamus  to  compel 
such  inspection,  some  special  and  public  ground 
must  be  shewn.  Briggs,  Ex  parte,  28  L.  J.,  Q. 
B.272.  ^ 

To  Doliyer  oyer  Bocumonts.] — A  mandamus 
will  lie  against  the  old  overseers  to  compel  them 
to  deliver  their  public  books  and  papers  to  their 
successors.    Puse  v.  Clapham,  1  Wils.  305. 

But  not  to  churchwardens  to  deliver  a  vestry 
book  to  the  vestry  clerk.    Anon.,  2  Chit.  255. 

An  assistant  overseer,  after  the  expiration  of 
his  office,  having  refused  to  deliver  up  the 
parochial  books  to  the  existing  overseers,  they 
applied  to  two  justices  under  the  statute,  but  the 
justices  refused  to  interfere.  The  court  granted 
a  mandamus  to  compel  the  assistant  overseer  to 
deliver  up  the  books.  Reg.  v.  Fox,  1  W.,  W.  & 
H.  4. 

To  Xake  Sower— Discretion   of  Vestry.]— A 

vestry  of  a  parish  comprised  within  the  18  &  19 
Vict.  c.  120,  having  obtained  the  necessary 
approval  of  the  Metropolitan  Board  of  Works  to 
the  construction  by  them  of  such  sewers  as  may 
be  requisite  for  the  drainage  of  the  parish,  has, 
under  that  section,  a  discretion  with  respect  to 
the  exigencies  of  one  portion  of  the  parish  as  com- 
pared with  others,  and  is  entitied  to  a  reasonable 
time  for  the  beginning  and  completion  of  the 
works ;  and  a  mandamus  ordering  the  immediate 
construction  of  sewers  in  a  particular  part  of  the 
parish  is  defective,  unless  it  shews  on  the  part  of 
the  vestry  a  present  duty,  and  a  noncompliance 
therewith.  Reg,  v.  St.  Luke's  QChelsea)  Vestry 
31  L.  J.,  Q.  B.  50  ;  8  Jur.,  N.  S.  308 :  5  L.  T 
744  ;  10  W.  R.  293. 

To  Booeiye  Pauper.]— The  court  will  not 
grant  a  mandamus,  requiring  parish  officers  to 
receive  a  pauper,  in  obedience  to  an  order  of 
removal.  The  proper  course  is  by  indictment. 
Downton  (^Overseers'),  Ex  parte,  8  El,  &  Bl.  866  ; 
27  L.  J.,  M.  C.  28. 

To  fix  Honrs  of  Yostry  Xeetings.]->-The  vicar 
and  churchwardens  of  a  parish  have  power  to  fix 
the  hour  of  holding  vestry  meetings,  and  the 
parishioners  cannot  by  mandamus  compel  them 
to  alter  it.  Reg.  v.  Wilson  or  Tottenhami  (  Vicar), 
49  L.  J.,  Q.  B.  870 ;  43  L.  T.  560  ;  45  J.  P. 
140— C.  A. 

To  Pay  Annuity— To  whom  Directed.  ]— By  10 
Geo.  4,  c.  59  (Metropolis  Roads  Act),  s.  36,  all 
annuities  chargeable  upon  the  tolls  taken  on  any 
of  the  roads  which  shall  cease  to  be  under  the 
management  of  the  commissioners,  are  to  be 
payable  and  paid  by  the  respective  parties  by 
whom  the  roads,  on  the  tolls  of  which  the  same 
were  chargeable,  are  to  be  thenceforth  main* 
tained.  By  s.  11,  the  roads  within  the  parish  of 
St.  Pancras  shall  be  repaired  from  the  same  funds 
(except  as  to  limitation  of  expenditure)  as  arc 
by  law  chargeable  with  the  repair  of  the  high- 
ways within  the  parish.  By  a  local  act  the  rates 
made  by  the  vestrymen  of  this  parish  are  vested 
in  directors,  and  to  be  applied  (among  other 
purposes)  in  makiivg  appropriations  for  the 
expenses  of  keeping  highways  in  repair,  with  a 
limitation  as  to  the  amount  of  the  appropriations; 
and  the  making  of  any  rate,  other  than  is  thereby 
directed,  is  prohibited  :-*Held,  that  a  mandamus 
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to  pay  an  annuity  chargped  on  the  roads  in  the 
parish  of  8t.  Pancras,  mentioned  in  the  10  Geo. 
4,  c.  69,  s.  36,  was  wrongly  directed  to  the 
chorchwaidens,  overseers  and  inhabitants  of 
St.  Pancras,  and  should  have  been  directed  to 
the  directors  mentioned  in  the  local  act.  Beg,  v. 
St,  Pancras  (^ChurohioardeMf  <Jv.),  6  Jur.  391. 


e.  To  Compaaiea. 

To  Pay  Purchase  Xoney  into  Bank.] — ^Where  a 
local  improvement  act  enabled  a  company  to 
purchase  lands,  and  contained  the  usual  clauses 
lor  a  compensation  jury  ;  and  also  enacted,  that, 
in  case  tne  person  to  whom  the  compensation 
should  be  awarded  should  not  be  able  to  make  a 
good  title  to  the  premises,  it  should  be  lawful  for 
the  company  to  pay  the  money  into  the  Bank  of 
England  in  the  name  of  the  accountant-general: 
— Held,  that  when  the  company,  after  an  award 
made  (in  consequence  of  a  difference  as  to  the 
purchase-money),  had  objected  to  the  title  of  the 
purchaser,  the  purchaser  was  not  entitled  to  a 
mandamus  to  the  company  to  pay  the  purchase 
money  into  the  bank,  unless  he  distinctly  shewed 
to  the  court  that  he  could  not  make  a  good  title. 
Iteg.  V.  Dept/ord  Pier  Company,  1  P.  &  D.  128  ; 
8  A.  &  E.  910. 

An  award  having  been  made  of  a  sum  of  money 
to  be  paid  to  a  claimant  by  a  railway  company 
under  the  Lands  Clauses  Act,  a  mandamus  will 
be  granted  against  the  company  to  compel  them 
to  deposit  the  amount  awarded  into  a  bank. 
JBamett  v.  Oreat  Eastern  Railway  Company y 
18  L.  T.  408  ;  16  W.  R.  798. 

To  oompel  Company  to  Summon  Jury  to  Aiioss 
Compensation.] — ^Where  a  railway  company  took 
part  of  a  person's  land,  and  constructed  part  of 
a  railway  on  it,  and  damaged  tiie  remainder  of  his 
property  which  adjoined,  and  then,  two  years 
afterwards,  after  an  apparent  delay  on  the'  part 
of  the  company  in  giving  compensation,  and 
summoning  a  jury  to  assess  compensation,  they 
stated  that  they  were  about  to  do  more  works, 
which  would  further  injure  the  property,  the 
court  refused  to  grant  a  mandamus  to  oompel 
the  company  to  summon  a  jury  to  assess  com- 
pensation, it  appearing  that  Uie  company  was 
acting  bon&  fide,  and  that  the  additional  works 
were  in  actual  progress.  Parhes^  Ex  parte,  9  D. 
P.  0. 614  ;  1  W.  P.  C.  158  ;  6  Jur.  435. 

Where  an  inquisition  has  been  duly  held  before 
the  sheriff  to  assess  damages  in  pursuance  of  a 
precept  issued  by  a  railway  company  under  their 
act,  which  provided  that  such  verdict  should  be 
final,  the  court  refused  a  mandamus  to  compel 
the  issuing  of  a  new  precept,  though  made  on  the 
ground  of  misdirection,  of  the  improper  rejection 
of  evidence,  of  the  verdict  being  against  evidence, 
and  the  damages  grossly  insi&cient.  Beg,  v. 
Eastern  Counties  Bailway  Company,  3  Bailw. 
Cas.  466  ;  2  D.,  N.  S.  945  ;  12  L.  J.,  a  B.  271 ; 
7  Jur.  628. 

Where  an  act  constituting  a  company  entitles 
individuals  to  compensation  for  injury  occasioned 
by  the  works  of  the  company,  the  court  will  issue 
a  mandamus  to  the  company  to  cause  a  jury  to 
be  summoned  to  try  the  two  questions — ^whether 
any,  and  what  extent  of  damage  has  been  done. 
Reg,  V.  Birmingham  Canal  Company,  4  Jur. 
193 ;  See  Reg,  v.  North  Union  luiiltoay  Com^ 
pany,  1  Bailw.  Cas.  729. 


>Where  an  act  constituting  a  company  ei 
individuals  to  compensation  for  damage 
tained  by  reason  of  the  works  authorized  I 
act,  the  court  will  issue  a  mandamus  to  the 
pany  to  cause  a  jury  to  be  summoned  ;  an 
company  may,  in  their  return,  deny  tha 
damage  has  been  caused  by  their  works ;  ¥ 
upon  an  issue  will  be  directed,  or  they 
contend  that  the  injury  is  not  one  for  whic 
act  provides  compensation.  Beg,  v.  Ec 
Counties  Bailvoay  Company,  5  Jur.  365. 

Under  a  railway  act,  which  gave  pow 
diveri;  rivers,  watercourses,  &c.,  a  company 
raised  the  level  of  a  brook,  into  which  the  i 
of  a  coal  mine  had  been  accustomed  to  e 
itself,  and  thereby  caused  the  water  of  the 
to  flow  into  the  sough,  and  inundate  and  sto 
coal  works.  Upon  the  owner  of  them  app 
for  a  mandamus  for  a  jury  to  ascertain  and 
pensate  him  for  the  injury  done  to  his  wor 
such  diverting  of  the  brook,  which  was  op 
by  the  company  on  the  ground  that,  oi 
claimant's  remonstrance,  they  had  restorei 
brook  to  its  former  level,  and  that  no  da 
had  been  done  by  the  alteration,  such  sto] 
having  been  frequently  caused  by  floods  be 
— ^Held,  that  it  was  a  question  for  a  ju 
ascertain  whether  any  damage  had  been  do 
the  claimant ;  and  that  his  alleging  that  h 
injured  by  the  diverting  (i.e.  altering  the  1 
of  the  brook,  was  sufficient  to  induce  the 
to  grant  a  mandamus.  Beg,  v.  North  Mil 
Bailway  Company,  2  Bailw.  Cas.  1. 

To  Pay  Compensation.] — Where  under  a 
pensation  clause  in  a  local  act  a  jury  had 
summoned  and  had  assessed  the  compensc 
but  the  company  refused  to  pay  the  same  o 
costs : — Held,  that  a  mandamus  lay  to  en 
the  perfonnance,  though  the  statute  mad< 
verdict  and  judgment  records  of  the  qu 
sessions.    Bex  v.  Nottingham  Old  Watert 
Company,  6  A.  &  E.  355  ;  1  N.  &  P.  480. 
Beg.  V.  London  and  BlackwaU  Bailway 
pany,  3  D.  &  L.  399  ;  4  Bailw.  Cas.  110 
L.  J.,  Q.  B.  42. 

To  do  Works.] — Where  a  railway  was  i 
under  the  authority  of  an  act  of  parliamen 
which  the  proprietors  were  incorporated, 
by  which  it  was  provided  that  the  public  si 
have  the  beneficial  enjoyment  of  the  same  ,* 
company  having  afterwards  taken  up  the 
way: — ^Held,  that  a  mandamus  might  issv 
compel  the  company  to  reinstate  and  lay  c 
again  the  railway.  Bex  v.  Severn  and 
Railway  Company,  2  B.  &  A.  646. 

A  mandamus  will  not  lie  to  compel  a  ral 
company  to  construct  a  bridge  in  lieu  of  a 
crossing  pursuant  to  an  order  of  the  Boai 
Trade  where  it  appears  that  the  compan 
wholly  without  funds,  and  has  not  the  meai 
providing  the  money  required  for  that  pur] 
Bristol  and  North  Somerset  Bailway,  It 
3  Q.  B.  D.  10  ;  47  L.  J.,  Q.  B.  48  ;  37  L.  T. 
26  W.  B.  236. 

Where  an  act  empowers  a  company  to  exe 
works,  and  prescril:^  the  manner  in  which 
shall  be  done,  a  party  wishing  to  enforce 
proper  execution  by  mandamus  must,  after 
woi  is  completed,  specifically  require  the  < 
pany  to  perform  those  things,  which,  accor 
to  his  view,  the  act  enjoins.  Beg,  v.  Bristol 
Exeter  Bailtoay  Company,  4  Q.  B.  162 ;  3  ( 
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D.  384;  3  BaQw.  Cas.  433  ;  12  L.  J.,  Q.  B.  106  ; 
7  Jut.  233.  . 

Unless  such  demand  is  made  after  completion 
of  the  work,  and  compliance  is  refused  in  terms 
or  Tiituallj,  a  mandamus  will  not  be  granted, 
though  the  statute  has  been  probably  disobeyed, 
and  though  it  assigned  a  limited  time  for  the 
peiformanoe,  which  time  has  elapsed.    lb. 

T6  Bepair  Works.] — A  dock  company  was 
required  by  statute  to  make  and  maintain  a  new 
oonrae  for  a  river,  with  equal  depth  and  breadth 
«t  the  bottom,  and  with  equal  inclination  of  the 
sides,  to  the  former  course.  The  company  made 
the  new  channel  accordingly : — Held,  that  the 
company  was  bound  to  repair  the  banks  of  it 
generally ;  and  that  a  mandamus  would  lie  to 
enforce  such  repair,  although  there  might  be  a 
remedy  by  indictment.  lUg,  v.  Bristol  Dock 
Cbmnany,  2  Q.  B.  64  ;  2  Bailw.  Gas.  599  ;  1  G.  & 
D.  286  ;  6  Jur.  216. 

A  company  was  authorized  by  act  of  parliament 
to  make,  complete  and  maintain  a  new  course  or 
channel  for  a  riyer,  the  same  to  be  of  equal 
depth  and  breadth  at  the  bottom,  and  of  equal 
inclination  at  the  sides,  with  the  old  course  or 
channel.  They  were  also  required  to  make  com- 
pensation to  persons  interested  in  any  houses 
and  lands  injured  by  means  of  the  execution  of 
the  powers  thereby  granted.  The  company,  for 
the  puipose  of  their  works,  purchased  the  entirety 
of  certain  closes,  parts  of  which,  after  the  under- 
taking was  completed,  they  sold  in  lots.  One  of 
the  conditions  of  sale  was,  that  a  strip  of  land, 
lying  between  the  lots  and  the  new  channel  of 
the  rirer,  should  be  for  ever  left  open  as  a  public 
load.  This  road  was  afterwards  adopted  and 
lepatied  by  the  parish;  but  a  portion  of  it 
haTing  given  way,  in  consequence  of  the  action 
of  the  tide  causing  a  slip  in  the  bank  (whereby 
the  inclination  of  the  sides  of  the  new  channel 
became  altered),  the  owners  and  occupiers  of 
houses  built  upon  the  lots  since  the  sale  called 
upon  the  company  to  repair  the  bank,  which 
they  refused  to  do.  On  an  application  by  the 
corporation  of  Bristol,  who  are  conservators  of 
the  river,  on  affidavits  stating  these  facts,  and 
also  stating  apprehensious  of  injury  to  the  navi- 
gation, though  not  shewing  any  actual  impediment 
caused  thereto,  the  court  granted  a  mandamus  to 
compel  the  company  to  repair  and  maintain  the 
bank.  Iteg.  v.  Bristol  Dock  Company,  1  Railw. 
Gas.  548. 

To  Froduoe  Aecovnts.] — A  mandamus  will  not 
lie  to  a  trading  corporation,  at  the  instance  of 
one  of  its  members,  to  compel  -them  to  produce 
their  accounts,  for  the  purpose  of  declaring  a 
dividend  of  the  profits.  Ilex  v.  Bank  of  England, 
2  B.  &  A.  620. 

To  Transfer  Stock.  ]->Nor  to  the  Bank  of  Eng- 
land  to  transfer  stock,  because  there  is  a  remedy 
by  an  action  if  they  refuse.  Rex  v.  Bank  of 
England,  2  Doug.  524. 

Nor  to  an  insurance  company  to  transfer 
shares  standing  in  the  name  oi  a  bankrupt  into 
the  names  of  his  assignees.  Rex  v.  London 
Assurance  Company,  1  D.  &  R.  510 :  5  B.  &  A. 
899. 

To  Bogistor  Xarriod  Woman's  Shares. ]^T7pon 
the  application  of  a  married  woman  under  the 
Married  Women's  Property  Act,  1870,  s.  4,  that 


shares  in  a  joint-stock  company  may  be  regis- 
tered in  her  name  as  a  married  woman  entitled 
to  her  separate  use,  it  is  the  duty  of  the  com- 
pany to  investigate  and  recognize  her  title,  and 
a  mandamus  to  enforce  the  performance  of  this 
duty  will  be  granted  by  the  court.  Reg,  v. 
Carnatio  Railway  Company,  8  L.  K.,  Q.  B.  299 ; 
42  L.  J..  Q.  B.  169 ;  28  L.  T.  413  ;  21  W.  R. 
621. 

To  Inspeot  Books  of  Companies.] — When  the 
inspection  of  the  books  of  a  company  by  a  share- 
holder would  cause  inconvenience  to  the  com- 
pany, and  might  injure  third  parties,  the  court 
will  not  grant  a  mandamus  to  compel  the  pro- 
duction of  the  books,  unless  the  applicant  dis- 
closes his  object  in  seeking  inspection,  and  shews 
that  it  is  a  reasonable  and  proper  one.  Reg,  v. 
London  and  St,  Katherine  Docks  Company,  44 
L.  J.,  Q.  B.  4  ;  31  L.  T.  688  ;  23  W,  R.  136. 

Where  a  company  had  declined  to  produce 
any  book  except  the  ledger: — Held,  that  this 
was  wrong,  but  that  the  shareholder  was  not 
relieved  thereby  from  the  necessity  of  disclosing 
his  object.    Ih, 

To  Pay  Judgment] — By  a  statute  a  company 
was  established,  with  power  to  make  calls  and 
to  sue  and  be  sued  in  the  name  of  their  treasurer 
or  any  director.  An  action  was  brought  against 
the  treasurer,  and  judgment  entered  up  against 
the  company,  who  appeared  to  have  no  assets. 
The  court  refused  to  issue  a  mandamus  com- 
manding the  company  to  pay  the  sum  recovered 
and  costs.  Reg,  v,  Victoria  Park  Company, 
4  P.  &  D.  639  ;  1  Q.  B.  288. 

A  company  was  incorporated  by  act  of  parlia- 
ment, which  directed  that  all  actions  against 
the  company  should  be  prosecuted  against  the 
treasurer  or  a  director  for  the  time  being ; 
but  that  the  body  or  goods,  lands,  &c.,  of  such 
treasurer  or  director  should  not,  by  reason  of  his 
being  defendant  in  such  action,  be  liable  to 
execution.  An  action  having  been  brought  by 
G.  against  the  treasurer  as  such,  and  another  by 
the  company,  in  the  name  of  the  treasurer, 
against  G.,  all  matters  in  difference  were  re- 
ferred to  an  arbitrator,  who  awarded  that  G. 
had  cause  of  action  against  the  defendant  as 
such  treasurer,  for  a  certain  sum,  and  directed 
that  the  treasurer  should  pay  to  G.  that  sum  on 
demand ;  and  as  to  the  other  suit,  he  awarded 
that  the  treasurer,  as  such,  had  no  cause  of 
action,  and  ordered  him,  as  such  treasurer,  to 
pay  G.  the  costs  on  demand  : — Held,  that  a 
mandamus  would  lie  to  the  treasurer  and  direc- 
tors, commanding  them  to  pay  the  sums  awarded. 
Rex  V.  St,  Katherine  Dock  Company,  4  B.  &  Ad. 
360  ;  1  N.  &  M.  121. 

To  take  Seal  off  Register.] — The  court  will 
not  grant  a  mandamus  commanding  a  railway 
company  to  take  the  seal  off  the  register  of 
shareholders,  on  a  suggestion  that  it  was  affixed 
without  authority,  and  contrary  to  the  8  &  9 
Vict.  c.  16  (the  Gompanies  Glauses  Act),  ss.  9, 
66,  75,  90.  JV^ash,  Ex  parte,  15  Q.  B.  92 ;  19 
L.  J.,  Q.  B.  296  ;  14  Jur.  574. 

To   oompel  Company  to  Conyey  Goods.]— A 

mandamus  was  refused  to  compel  a  railway  com- 
pany to  convey  goods  along  the  railway,  where 
they  had  agreed  with  some  carriers  to  carry 
their  goods  to  the  exclusion  of  all  others,  it  not 
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appearing  that  they  were  compelled  by  their  act 
of  incorporation  to  convey  all  goods  offered  for 
conveyance.  Jtohitu,  Ex  parte,  7  D.  P.  C.  $66  ; 
1  W.,  W.  k  H.  578  ;  3  Jur.  103. 


f.  To  Oorporationa. 
1,   To  Iiuert  Name  on  Burgess  Roll, 

m 

Praetioe.] — A  role  calling  upon  a  mayor  to 
fihcw  cause  why  a  mandamus  should  not  issue, 
commanding  him  to  insert  the  name  of  a  person 
on  the  burgess  roll,  is  nisi  only.  Meg.  v.  Hartle- 
pool (^Mayor),  2  L.  M.  &  P.  666,  n. 

The  court  will  make  absolute  a  rule  for  a  man- 
damus to  insert  a  name  on  the  buigess  roll, 
although  the  year  for  which  such  burgess  roll 
was  made  has  expired  since  the  granting  of  the 
rule  nisi,  and  the  maydt  is  dead  to  whom  the 
rule  was  directed ;  such  a  writ  is  not  peremptory 
in  the  first  instance.  Beg.  v.  Eye  (^Mayor),  2  P. 
&  D.  348  ;  9  A.  &  £.  670. 

Where  the  overseers  of  one  of  several  parishes 
in  a  borough  omitted  to  make  out  the  burgess 
list  required  by  5  &  6  Will.  4,  c.  76,  s.  15,  so  that 
at  the  Revision  Court  of  the  mayor  there  was  no 
list  in  which  the  name  of  a  claimant  for  that 
parish  could  be  inserted  :-^Held,  that  this  inter- 
mediate defect  in  his  title  to  be  od  the  general 
burgess  roll,  which  was  made  up  of  the  several 
parish  lists,  did  not  preclude  the  court  from  issu- 
ing a  mandamus  for  the  insertion  of  his  name. 
Be^.  V.  Lichfield  (Mayor,  4'c.X  1  G.  &  D.  28  ;  1 
Q.  B.  453  ;  5  Jur.  889. 

Such  a  mandamus  is  not  peremptory  in  the 
first  instance.    lb. 


guildhall  twice  in  every  year,  as  of  ancient  tii 
and,  until  1810,  such  courts  had  been  iomiei: 
rially  held.  In  that  year  commissioners  un* 
an  inclosure  act  awarded  to  Lord  H.  all  ' 
manor  with  the  rights,  courts,  &c.,  excepting 
the  bailifb  and  burgesses  the  guildhall : — He 
that  this  exception  did  not  exclude  the  n 
lord's  right  to  hold  his  manor  courts  in  the  gui 
hall.     Bex  v.  Ilchester,  4  D.  &  B.  824 ;  2  B 

C.  764. 

To  hold  Court.]  —  If  there  are  words  of  p 
mission  in  a  charter,  to  do  an  act  which  is  clea 
for  the  public  benefit,  they  are  obligatory ;  the 
fore,  where  a  charter  declared  that  the  mayors 
jurats  of  an  ancient  town  might  hold  a  court 
record  for  the  holding  of  pleas,  but  which  t 
been  long  disused,  the  court  granted  a  mandan 
to  compel  such  court  to  be  held,  at  the  instai 
of  an  inhabitant  of  the  town,  though  he  was  i 
a  corporator.    Bex  v.  Hastings  (^Mayor,  ^c.") 

D.  &  R.  148 ;  5  B.  &  A.  692,  n. ;  S.  P.,  Bex 
Havering-atte-Bower  (^Steward),  2  D.  &  R.  1 
n. ;  6  B.  &  A.  691. 

Where  a  charter  is  granted  to  a  corporation 
hold  a  court  for  the  trial  of  causes,  the  disuse 
that  court  for  200  years,  and  the  want  of  funds 
hold  it,  are  no  answer  to  a  rule  for  a  mandan 
commanding  them  to  hold  it.  Bex  v.  We 
(Mayor'),  4  D.  P.  C.  562. 

To  Pay  oyer  Xoney.] — A  controversy  existi 
in  a  corporation  between  the  freemen  under 
old  charter,  and  the  town  council  under  6  d 
Will.  4,  c  76,  as  to  the  ejcclusive  right  of  \ 
former  to  some  corporation  property  to  th 
own  private  use,  a  public  meeting  of  the  fr 
men  was  held,  and  a  resolution  was  carried 
the  instance  of  A.,  a  freeman,  that  the  rei 


Onus  of  Prod] — Where  a  party,  whose  name 
has  been  expunged  from  the  burgess  roll  by  the 

mayor  on  revision,  applies  to  the  court  for  a  man- 1  should  be  paid  into  the  hands  of  the  defenda 
damns  to  replace  it,  the  court  is  bound  to  inquire  ■  to  wait  until  the  claim  of  the  freemen  should 

into  his  title.     It  is  not,  therefore,  sufficient  for   ''--'*-^     '^^ *-  ^--- —  ^ •-^  — 

him  to  shew  that  his  name  was  inserted  by  the 
overseers,  and  was  expunged  by  the  mayor,  on  an 
objection  which,  for  want  of  legal  notice  under 

5  &  6  Will.  4,  c.  76,  s.  17  (as  the  party  alleges), 
ought  not  to  have  been  heard.  Beg.  v.  Harwich 
(Mayor),  8  A.  &  B.  919  ;  1  P.  &  D.  134  ;  1  W.,  W. 

6  H.  611. 


Betnmr] — A  householder  of  a  borough  had  his 
name  inserted  by  the  overseers  of  a  parish,  within 
the  borough,  on  the  burgess  list  of  the  parish, 
which  was  signed  by  the  overseers.  The  mayor 
struck  off  his  name,  without  any  objection  having 
been  made  to  it,  but  did  not  reject  the  list.  A 
mandamus  having  issued,  commanding  the  mayor 


decided.  The  rents  having  been  so  paid,  an* 
rule  nisi  having  been  obtained  by  A.,  as  a  fr 
man  and  a  burgess  and  an  inhabitant  of  1 
borough,  liable  to  contribute  to  the  borov 
rate,  for  a  mandamus  to  the  defendant  to  j 
the  money  over  into  the  hands  of  the  treasu 
of  the  borough,  the  court  discharged  the  n 
Beg.v.  Frost,\  P.&D.75;  8A.&B.822;  11 
W.  &  H.  664  ;  2  Jur.  966. 

The  lords  commissioners  of  the  treasury  w 
held  to  be  entitled  to  a  peremptory  mandamus  co 
pelling  a  borough  treasurer  to  repay  to  them  i 
amount  of  remuneration  and  allowances  out 
the  borough  fund  or  rate,  which  had  been  p 
to  a  barrister  who  had  tried  a  municipal  elect 
petition,  and  compelling  the  corporation  to  on 


to  insert  the  name  on  the  burgess  roll,  the  return  |  such  amount  to  be  levied  by  a  borough  rate.  B 


alleged  that  the  burgess  list  was  not  signed  by 
the  churchwardens,  or  either  of  them : — Held, 
that  the  mayor  having  acted  on  the  list,  this  was 
no  answer  to  the  writ.  Beg.  v.  Dover  (Mayor), 
16  L.  J.,  M.  C.  97 ;  11  Jur.  710.  Affirmed  on 
error,  11  Q.  B.  260 ;  17  L.  J.,  M.  C.  96  ;  12  Jur. 
334— Ex.  Ch. 

ii.    Other  Matters. 

User  of  Onildliall.]— The  bailiffs  of  a  borough 
had  been  time  immemorial  lords  of  the  manor 
and  owners  of  the  guildhall  within  the  borough, 
and  by  a  charter  of  Philip  &  Mary  power  was 
granted  to  them  to  hold  manor  courts  in  the 


V.  Maidenhead  (Mayor),  9  Q.  B.  D.  494  ;  51 
J.,  Q.  B.  444  ;  46  J.  P.  724— C.  A.     Affirminc 
Q.  B.  D.  339  ;  51  L.  J.,  Q.  B.  209. 

To  Appoint  Deputy.] — A  mandamus  will  i 
lie  to  appoint  a  general  deputy  under  a  bye-lj 
although  it  requires  that  the  undcr-steward, 
his  sufficient  deputy,  shall  be  attendant  at  evi 
court  to  discharge  the  duties  of  his  office.  / 
V.  Gravesend  (Mayor),  4  D.  &R.117;2B 
C.  602. 

To  Deliyer  up  Xaoe.] — A  serjeant  of  mace 
a  corporation,  boing  discharged  from  his  offi 
refused  to  deliver  up  the  mace  to  his  successor 
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Held,  that  no  mandamus  would  lie  to  compel 
him  to  do  so.    Reg,  v.  2\fdd,  2  Jnr.  365. 

AdwiMJon,  *e.y  to  Oi&eei.] — See  infra, 

g.  To  Jnstioea. 
i.   Generally, 

Doeliiiiag  Jvriidietion.  ] — A  railway  act  enacted 
that  the  cumpany  shall  not  be  obliged,  nor  any 
jastioe  allowed  to  receive  or  take  notice  of  any 
cuinplaint  for  any  loss  or  injury  sostained  in  con- 
sequence of  the  ezecntion  of  the  powers  of  the 
act}  unless  notice  in  writing  shall  have  been 
given  by  the  complainant  to  the  company  within 
six  months  after  the  time  of  snch  loss  or  injury. 
And  that,  in  case  of  differences  between  the 
company  and  owners  of  property,  as  to  the 
amount  of  damage  done  thereto  by  the  company, 
the  same  shall  (when  the  claim  does  not  exceed 
201,')  be  determined  by  two  justices.  A  subse- 
quent act,  in  all  cases  of  land  occupied  by  the 
company  for  temporary  purposes,  enacted  that 
the  compensation  for  the  same  shall  be  ascer- 
tained in  like  manner  by  the  justices,  whatever 
may  be  the  amount  claimed : — ^Held,  that  the 
notice  required  by  the  first  act  did  not  apply  to 
cases  before  the  justices.  And,  therefore,  where 
a  justice  had  dismissed  a  complaint  for  want  of 
prooi  of  snch  notice,  the  court  granted  a  man- 
damus, calling  upon  him  to  hear  and  determine 
the  complaint.  Beg,  v.  Bingham^  4  Q.  B.  877  ; 
3  Railw.  Cas.  390. 

Mandamus  commanding  justices  to  hear  and 
adjudicate  on  a  complaint  by  overseers,  that  a 
pauper  was  chargeable  to  and  ought  to  be  removed 
from  their  township.  The  return  shewed  that  the 
justices  had  received  and  begun  to  hear  the  com- 
plaint, and  that  in  the  course  of  the  investigation 
it  appeared  that  the  pauper  was  changeable  to  the 
township,  and  resided  continuously  in  the  town- 
ship for  ten  years  before  the  application,  and 
during  six  of  these  ten  years  (before  the  passing 
of  the  9  ft  10  Vict,  c  66),  had  received  parochiid 
relief,  and  the  justices  thereupon  decided  that 
the  pauper  was  irremovable: — Held,  that  the 
return  was  a  sufficient  answer,  as  it  shewed  that 
the  justices  had  not  declined  to  exercise  their 
jurisdiction,  but  had  exercised  it,  though  errone- 
ously. Beg,  V.  Blamhardy  13  Q.  B.  318  ;  18  L. 
J.,  M.  C.  110. 

If  on  application  to  justices  for  a  summons  for 
an  indictable  offence,  they  have  heard  and  deter- 
mined the  application,  and,  on  the  merits,  have 
declined  to  grant  it,  the  court  will  not  grant  a 
mandamus  to  compel  them  to  review  their 
decision.  Secus,  if  they  have  refused  to  hear  the 
application,  or  if,  after  hearing,  have  refused  to 
g^ant  it  from  a  mistaken  view  of  their  duty, 
amounting  to  a  declining  of  jurisdiction.  Beg, 
V.  Faujcett,  11  Cox,  C.  C.  305. 

Foreible  Bntry.] — The  court  refused  to  grant 
a  mandamus  to  compel  magistrates  to  hear  a 
complaint  and  act  summarily  under  the  statutes 
relating  to  forcible  entry  and  detainer.  Davy^ 
Ex  parte,  2  D.,  N.  S.  24. 

ii.  To  Issue  Warrants  of  Distress. 

It  is  the  constant  practice  to  call  upon  magis- 
trates by  mandamus  to  grant  a  distrciss  warrant 
for  levying  a  poor-rate.  Beg,  v.  Cheek,  11  Jur. 
86,  n. 


It  is  no  objection  to  a  rule  for  a  mandamus  to 
justices,  to  issue  their  warrant  of  distress  for  the 
levy  of  poor-rates,  that  it  includes  two  separate 
and  distinct  rates.  Beg.  v.  UlliSf  2  D.,  N.  S.  361 ; 
12  L.  J.,  M.  C.  20 ;  7  Jur.  108. 

Where  there  is  no  appeal  given  against  an 
order  of  justices  for  expenses  of  a  pauper,  the 
justices  are  bound  to  enforce  it,  and  in  the  event 
of  their  refusing,  the  court  will  grant  a  mandamus 
for  a  distress  warrant.  Beg.  v.  North  Biding 
of  Yorkshire  {JM4tiees'),  6  L.  T.  361. 

Indemnity.]  — Where,  in  an  answer  to  an  ap- 
plication for  a  mandamus  against  magistrates, 
commanding  them  to  issue  distress  warrants  to 
levy  a  poor-rate,  it  was  suggested  that  the  war- 
rants would  have  to  be  executed  within  Hampton 
Court  PalUce,  and  that  the  officers  of  the  crown 
claimed  that  the  property  was  exempt  from  the 
operation  of  such  warrants,  and  threatened  pro- 
ceedings if  they  were  executed  ;  the  court  never- 
theless granted  the  writ,  and  refused  to  call  upon 
the  applicant  parish  to  give  the  magistrates  an 
indemnity  against  the  consequences  of  any  pro- 
ceedings which  might  be  taken.  Beg,  v.  Mid- 
dlesex (Justices'),  2  D.,  N.  8.  385. 

So,  where  the  court  had  decided  that  certain 
property  was  rateable,  and  the  justices  neverthe- 
less refused  to  issue  a  warrant  of  distress  unless 
an  indemnity  was  offered,  the  court  granted  a 
mandamus.  Beg,  v.  Middlesex  (Justices),  12  L. 
J.,  M.  C.  36  ;  7  Jur.  259. 

Diioretion  of  Court] — The  court  has  a  dis- 
cretion as  to  granting  a  mandamus  to  justices  to 
issue  a  warrant  of  distress  or  commitment  against 
a  person  summarily  convicted  by  them.  Humtas, 
£x  parte,  9  Q.  B.  976  ;  2  New  Sess.  Cas.  570 ;  16 
L.  J.,M.  C..57;  llJur.  107. 

Legal  Aot — Vo  other  Bemedy.] — On  motion 
for  a  mandamus  to  justices  to  issue  a  warrant  to 
distrain  for  a  poor-rate,  it  must  appear  clearly 
to  the  court  that  the  warrant  would  be  legal, 
and  that  the  parties  applying  have  no  other 
remedy  to  enforce  the  rate.  Bex  v.  Nail,  1  H. 
k  W.  83. 

iii.  Practice, 

Knle,  to  what  Court.] — ^An  application  for  a 
rule  calling  upon  justices  to  shew  cause  why  a 
ease  should  not  be  stated  under  20  &  21  Vict.  c. 
43,  should  be  made  to  the  Court  of  Queen^s 
Bench  Division,  and  not  to  the  Divisional  Court 
of  Appeal.  Mlershaw,  In  re,  Longbottom,  Ex 
parte,  1  Q.  B.  D.  481 ;  45  L.  J.,  M.  C.  163. 

Whether  absolute  in  First  Initanoe.]— The 
rule  for  a  mandamus  to  justices  to  hear  a  charge 
against  a  person  brought  before  them  is  not  a 
rule  absolute  in  the  first  instance.  Be^,  v.  Ing- 
ham, 3  New  Sess.  Cas.  689. 

But  a  rule  for  a  mandamus  to  justices  to  allow 
a  poor-rate  is  absolute  in  the  first  instance.  Beg. 
V.  Godolphin  (Lord),  I  D.  &  L.  830  ;  13  L.  J., 
M.  C.  57  ;  8  Jur.  574. 

Counsel,  by  whom  Instmotod.]  —  It  is  no  ob- 
jection to  counsel  being  heard  to  shew  cause 
against  a  rule  nisi  for  a  mandamus,  to  compel 
justices  to  enter  continuances,  and  hear  an  ap- 
peal against  a  conviction  under  the  Turnpike 
Act,  that  they  were  instructed  by  the  attorney 
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of  the  trustees  of  the  road,  and  not  by  the  i  were  the  next  practicable  sessions.     Reg, 
convicting  justices  or  the  informer.     Reg,  t.   Derby thire  (Jtutieet),  25  Jj.  T.  161  ;  19  W 


Middlesex  (Juttices),  2  D.,  N.  S.  716  ;   7  Jur. 
396. 

What  Justiees  shonld  be  PartiM.] — If  certain 
magistrates,  attending  at  special  sessions,  do  not 
take  part  in  a  decision  of  the  sessions,  they  ought 
not  to  be  brought  before  the  court  on  an  ap- 

Slication  for  a  mandamus  in  respect  of  that 
ecision.     Reg.  v.  Wiltshire  (Justices),  8  D.  P. 
C.  717  ;  4  Jut.  460. 

Although  there  are  more  than  two  magistrates 
at  petty  sessions,  all  of  whom  take  part  in  a 
decision,  by  which  the  issuing  of  a  distress  war- 
rant to  levy  poor-rates  is  refused,  it  is  not 
necessary  that  upon  an  application  for  a  man- 
damns,  all  who  yrert  present  and  took  part  in 
the  decision,  should  be  included  in  the  rule ; 
but  if  the  court  saw  that  any  two  had  been 
selected,  or  that  any  of  the  justices  so  acting  had 
been  omitted  for  any  improper  purpose,  all 
would  be  required  to  be  joined.  Reg.  v.  Ellis,  2 
D.,  N.  S.  361  ;  12  L.  J.,  M.  C.  20  ;  7  Jur.  108. 

Where  upon  an  application  for  a  mandamus  to 
justices,  to  issue  their  warrant  of  distress  to  levy 
a  poor-rate,  it  appeared  that  the  property,  in  re- 
spect of  which  the  rate  was  sought  to  be  obtained, 
was  trust  property,  left  by  a  t<^tator  for  the  pur- 
pose of  a  free  school,  and  that  one  of  the  justices 
refusing  to  grant  his  warrant  was  a  trustee  of 
the  estate : — Held,  that,  notwithstanding  his 
character  as  such  trustee,  he  was  liable  to  the 
mandamus.    Ih. 

Betnm.] — ^Where  a  mandamus  is  directed  to 
justices,  they  ought  not  to  make  a  return  instead 
of  obeying  the  writ,  merely  to  gain  tiie  protection 
of  the  statute.  Reg.  v.  Dartmouth  (^Earl),  5 
Q.  B.  878. 

See  Order  LIII.  r.  12,  ante,  coL  64. 

h.  To  Quarter  Sessioiui. 

i.  Wlien  Granted. 

Point  of  Praotioe  or  of  Law.] — Where  the 
sessions  decide,  on  a  point  preliminary  to  the 
whole  case  or  to  the  reception  of  a  particu- 
lar piece  of  evidence,  that  they  will  not  hear  the 
case  further,  this  is  conclusive  of  the  point 
involving  matter  of  fact  only ;  otherwise,  if  it 
raises  a  point  of  practice  which  the  court  can 
perceive  to  be  matter  of  law.  In  the  latter  case 
the  court  will  grant  a  mandamus  to  enter  con- 
tinuances and  hear  the  appeal.  Reg.  v.  Kesteren 
(Justices),  D.  &  M.  113  ;  3  Q.  B.  810 ;  1  New 
Sess.  Cas.  161  ;  8.  P.,  Reg.  v.  Flintshire 
(Justices),  1  B.  C.  Rep.  331  ;  2  New  Sess.  Cas. 
572  ;  16  L.  J.,  M.  C.  56  ;  11  Jur.  185. 

Where,  on  an  appeal  against  a  poor-rate  to  the 
sessions,  the  justices  allow  the  appellant  to  act 
upon  the  practice  which  then  prevailed,  but  by 
which  the  appeal  was  put  off  till  the  next 
sessions,  and  the  justices  at  those  sessions,  on  an 
objection  made  to  such  practice,  refuse  to  hear 
the  appeal,  the  court  will  issue  a  mandamus  to 
them  to  do  so.  Rex  v.  Wiltshire  (Justices),  2 
M.  jc  R.  401  ;  8  B.  &  C.  380. 


Hext  Praetieable  Sessions.] — ^A  mandamus  to 
enter  continuances  and  hear  an  appeal  will  not 
be  granted  if  it  clearly  appears  that  the  sessions 
preceding  those  at  which  the  appeal  is  entered 


876. 

Yarianee  between  Votioe  of  Appeal  and  € 

yiction.] — ^Three  persons,  who  had  been  S! 
moned  before  a  magistrate,  for  unlawful  fish: 
had  been  convicted,  after  a  joint  hearing,  e 
in  a  separate  penally,  and  gave  a  joint  notio 
appeal  to  the  sessions,  describing  the  convici 
as  a  joint  conviction.  Separate  convictions  v 
returned  to  the  sessions : — Held,  that  the  v 
ance  between  the  notice  of  appeal  and  the  c 
viction  was  immaterial,  because  it  could 
mislead,  and  the  court  made  a  rule  absolute 
a  mandamus  to  the  sessions  to  hear  the  app 
Reg.  V.  Oxfordshire  (Justices),  3  G.  &  D.  348 
Q.B.  177. 


Case  Granted.] — ^Where  the  sessions  on  de 
mining  an  appeal  have  granted  a  case,  but  n 
has  b^n  stated,  the  court  will,  under  some 
cumstances,  direct  a  mandamus  to  the  just 
who  heard  the  appeal  to  state  a  case.    But 
where  it  is  clear  that  such  a  proceeding  cc 
lead  to  no  residt,  as  where  the  chairman,  in  c 
sequence  of  his  own  opinion  and  that  .of 
court  upon  the  facts,  refused  to  sign  any  sti 
ment  but  one  which  would  have  excluded 
point  of  law  relied  upon  by  the  party  demand 
a  case.     Rex  v.  Pembrokeshire  (Justices),  2 
ac  Ad.  391 ;  S,  P,,  Jarvain,  Ex  parte,  9  D.  P 
120. 

Where  the  court  of  quarter  sessions  dismii 
an  appeal  subject  to  a  case,  the  court  will 
grant  a  mandamus  to  enter  continuances,  i 
hear  the  appeal.    Rex  v.  Suffolk  (Justices),  1 
&  P.  306;  6  A.  &  B.  109  ;  W.,  W.  &  D.  7. 

Oronnds  of  AppeaL] — The  court  will  issu 
mandamus  to  hear  an  appeal,  if  the  sessi 
have  refused  to  hear  upon  an  erroneous  decii 
as  to  the  sufficiency  of  the  grounds  of  app 
Reg.  V.  Carnarvon  (Justices),  1  Q.  &  D.  423. 

Onus  of  Proof.] — So,  where  the  justices  ir 
divided,  and  the  sessions,  thinking  it  lay  on 
respondent  parish  to  establish  their  case  to 
satisfaction  of  a  majority  of  the  court,  quasi 
the  order  of  removal,  a  mandamus  was  refui 
Rex  V.  Monmouthshire  (Justices),  7  D.  &  R.  3 
4  B.  &  C.  844. 

Hot  Hearing  One  Side's  Soasonf.] — Wi 

justices  at  sessions  had  heard  witnesses  in 
appeal  on  the  one  side,  and  refused  to  hear  tl 
on  t^e  other,  on  the  ground  that  their  testim* 
had  been  prefaced  by  observations  on  the  pai 
the  advocate,  contrary  to  their  usual  prad 
the  court  refused  to  grant  a  mandamus  to  re-1 
the  appeal.  Rex  v.  Carnarvon  (Justices),  4 
&  A.  86. 

Evidence,  Admissibility  ol] — ^A  party  ha^ 
been  convicted  of  forcibly  passing  a  turn] 
gate  without  paying  toll,  the  sessions,  on  app 
rejected  evidence  to  shew  that  the  gate  had  b 
unlawfully  erected  ;  and  the  court  refuse 
mandamus  to  compel  the  sessions  to  receive  e 
evidence,  the  admissibility  of  it  being  exclusi^ 
a  question  for  the  justices.  Rex  v.  Cambria 
shire  (Justices),  1  D.  &  R.  325. 

Who  to  Begin.] — On  appeal  against  a  p 
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rate,  on  the  gionnd  that  the  appellant  was  over- 
iBted,  the  piactice  at  the  sessions  leqalring  the 
Appellant  to  b^in  by  preying  his  case,  whi<m  the 
appellant  refusing  to  do,  the  appeal  was  dis- 
missed ;  the  court  refused  a  mandamus  to  the 
seasioQS  to  re-hear  the  appeal  on  this  objection. 
lUx  ▼.  Suffolk  (Justices^,  6  M.  &  S.  67. 

Pofltponing  Hearing.] — ^An  appellant  against 
an  order  of  affiliation  mored  the  court  of  quarter 
sessions  for  a  postponement  of  the  appeal,  on  ac- 
count of  the  absence  of  material  witnesses.  They 
rejected  the  application  ;  upon  which  the  appel- 
lant declined  going  into  his  case,  and  the  order 
was  confirmed.  On  motion  for  a  mandamus  to 
the  justices  to  hear  the  appeal,  and  affidarits 
tending  to  shew  that  they  had  acted  unjustly  in 
not  granting  the  postponement,  the  court  refused 
to  intczfere,  the  matter  being  one  peculiarly 
within  the  discretion  of  the  sessions.  Becke,  Ex 
parte,  3  B.  &  Ad.  704. 


Deeiiioii  on  Xerits.]^A  mandamus  to  the 
justices  in  sessions,  to  allow  an  item  of  charge 
in  a  ooroner*s  account,  refused ;  because  the 
justices  were  of  opinion,  under  the  circumstances, 
that  there  was  no  ground  to  suppose  that  the 
deceased  had  died  any  other  than  a  natural, 
though  a  sndden  death ;  and  therefore  that  the 
inquisition  had  not  been  duly  taken  ;  and  the 
coort  saw  no  reason  to  inteifere  with  that  judg- 
ment.   Rem  Y.  KeiU  (^Justices),  11  East,  229. 

When  on  an  appeal  against  a  conviction 
coming  on  for  hearing  at  the  sessions,  objection 
was  taken  to  ^e  conviction  by  reason  of  the 
omission  of  certain  words  alleged  to  be  material, 
and  the  justices,  after  discussion,  quashed  such 
conviction,  declining  either  to  amend  or  hear  the 
evidence,  the  court  has  no  power  to  interfere 
by  mandamus,  there  having  been  a  decision  on 
the  legal  merits.  Jleg.  v.  Middlesex  QJuitiees), 
Slade'M  ease,  2  Q.  B.  D.  516  ;  46  L.  J.,  M.  C.  226  ; 
36  L.  T.  402  ;  25  W.  R.  610. 


tor  Judgment.] — ^The  court  will  not 
issue  a  mandamus  to  compel  the  quarter  sessions 
to  give  their  reasons  for  their  judgments,  or  make 
special  entries  thereof  on  their  records.  Bern  v. 
JMvon  (Jiutieet^  1  Chit.  34. 

Judgment  Entered  by  ¥istake.]— Or  grant  a 
mandamus  to  the  justices  at  sessions  to  re-hear 
an  appeal  against  an  order  of  removal,  after 
judgment  given  bv  them,  and  entered  by  the 
clerk  of  the  peace  tor  quashing  the  order ;  upon 
the  ground  that  the  justices  at  sessions  were 
divided  in  opinion,  and  that  the  judgment  was 
entered  by  mistake,  instead  of  an  adjournment 
of  the  appeaL  Bex  v.  Zeiaesterthire  {Juttioet), 
1  M.  &  S.  442. 

Brasing  Bntry  in  Beeord.! — The  court  of 
quarter  sessions  has  no  power  of  its  own  authority 
to  erase  an  entry  from  the  records  of  a  past  ses- 
sions. Reg.  V.  WcH  Riding  of  Torkthire  (^Jut- 
tieeM),  3  6.  ft  D.  170  ;  12  L.  J.,  M.  0.  148. 

Bat  a  mandamus  will  go  directing  it  to  be  so, 
where  an  entry  has  been  made  which  is  manifestly 
false,  and  made  without  jurisdiction.    lb. 

S.  was  convicted  by  a  metropolitan  police  ma- 
gistrate under  6  Geo.  4,  c  83,  s.  4,  which  makes 
punishable  as  a  rogue  and  vagabond  **  every 
person    ....    using  any  subtle  craft,  means 


or  device,  by  palmistry  or  otherwise,  to  deceive 
and  impose  on  any  of  his  Majesty's  subjects." 
The  conviction  described  the  offence  as  '^  unlaw* 
fully  using  certain  subtle  craft,  means  and 
device"  (omitting  the  words  "by  palmistry  or 
otherwise").  Upon  appeal  to  the  Middlesex 
Sessions,  the  proceedings  commenced  with  an 
objection  from  S.  that  the  omission  of  the  words 
made  the  conviction  bad.  The  justices,  after 
hearing  the  point  argued,  retired,  and  on  their 
return  the  assistant  judge  gave  what  purported 
to  be  the  decision  of  the  sessions,  quashing  the 
conviction  on  the  objection  t^en  to  it.  Upon 
application  for  a  mandamus  to  the  sessions  to 
hear  the  appeaJ  on  the  merits,  it  was  proposed  to 
shew  by  affidavits  from  the  justices  that  the 
decision  given  by  the  assistant  judge  was  con- 
trary to  the  opinion  of  the  n^jority  of  the  justices 
forming  the  court,  and  that  after  such  opinion 
had  been  communicated  to  him,  he  persisted  in 
giving  his  decision  as  that  of  the  sessions: — 
Held,  that  the  order  of  sessions  having  been  duly 
recorded,  it  was  too  late  to  inquire  whether  it 
did  or  did  not  represent  the  opinion  of  the 
majority  of  the  justices.  Reg.  v.  Middlesex 
(Justices'),  Slade,  In  re,  2  Q.  B.  D.  516  ;  46  L.  J., 
M.  C.  225  ;  36- L.  T.  402  ;  25  W.  R.  610. 

At  sessions,  the  juiy  gave  a  special  verdict  of 
not  guilty,  and  it  was  entered  in  the  book  of  the 
clerk  of  the  peace.  Afterwards,  the  chairman 
told  the  jury  to  reconsider  their  verdict,  and  they 
gave  a  verdict  of  guilty  generally,  but  recom- 
mended the  defendant  to  mercy  on  account  of 
his  not  doing  the  act  with  a  malicious  intent ; 
and  the  verdict  was  then  altered  in  the  book  of 
the  clerk  of  the  peace.  The  court  refused  to 
interfere  by  mandamus  to  cancel  the  alterations. 
Rex  V.  Suffolk  (Justices),  5  N.  &  M.  139  ;  1  H. 
&  W.  313. 

Where  the  quarter  sessions,  having  jurisdiction 
over  an  appeal,  have  directed  an  entry  to  be 
made,  that  an  order  of  removal  has  been 
"  quashed  not  on  the  merits,"  the  court  will  not 
grant  a  mandamus  commanding  an  erasure  of 
that  entry,  although  it  appears  that  the  order, 
in  point  of  fact,  was  quashed  on  the  merits. 
Acktfxtrthy  Ex  parte,  1  D.&  L.718  ;  1  New  Sess. 
Gas.  64  ;  3  Q.  B.  397  ;  13  L.  J.,  M.  0.  38  ;  8  Jur. 
291. 

Court  cannot  compel  Sessions  to  Decide  in 
Particular  Way.] — On  an  appeal  against  a  rate 
under  the  Middlesex  County  Act,  3  Geo.  4,  c. 
cvii.,  the  justices  confirmed  the  rate,  subject  to 
the  opinion  of  the  Court  of  Queen's  Bench  on  a 
case.  The  certiorari  directed  the  justices  to  send 
up  an  order  of  sessions,  **  with  all  things  touching 
the  same ; "  and  the  court  quashed  the  order  of  ses- 
sions. The  sessions,  after  such  order,  were  applied 
to  to  quash  the  rate,  but  refused,  as  the  rate 
had  not  been*  removed  into  the  court,  and  there 
was  no  longer  any  appeal  against  it.  The  court 
refused  to  grant  a  mandamus  to  compel  them  to 
enter  continuances,  and  quash  the  rate :  first, 
because,  by  so  doing,  the  parties  who  had  been 
engaged  in  collecting  the  rate  might  be  exposed 
to  an  action  ;  secondly,  because  the  court  could 
not  compel  the  sessions  to  decide  in  a  particular 
way.  Reg.  v.  Middlesex  (Justices),  1  P.  & 
D.  402;  9  A.  &  E.  540;  2  W.,  W.  &  H. 
100. 


To  Istne  Frocesc.] — ^The  court  refused  to  grant 
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a  mandamus  to  the  chairman  of  the  Middlesex 
sessions,  requiring  him  to  issue  process  for  the 
apprehension  of  two  persons  against  whom  a  bill 
of  indictment  had  been  found  at  those  sessions  a 
year  previously  for  keeping  a  common  gaming- 
house, upon  the  ground  that  an  application  for 
such  process  had  been  rejected  at  sessions.  Reg, 
V.  Russell,  1  D.,  N.  S.  544  ;  6  Jur.  221. 

ii.  Practice, 

When  Application  made.] — ^Any  application 
for  a  writ  of  mandamus  to  justices,  to  enter  con- 
tinuances, and  hear  an  appeal,  shall  be  made  not 
later  than  in  the  term  following  the  sessions  at 
which  the  refusal  was  made,  unless  special  cir- 
cumstances appear  by  affidavit  to  account  for  the 
delay  to  the  satisfaction  of  the  court.  Reg.  v. 
Richmond  (Recorder),  El.,  Bl.  &  EL  253  ;  27  L. 
J.,  M.  C.  197  ;  4  Jur.,  N.  S.  456. 

The  general  rule  that  an  application  for  a  writ 
of  mandamus  to  the  quarter  sessions  to  enter 
continuances  and  hear  an  appeal  must  be  made 
not  later  than  the  term  following  the  sessions  at 
which  the  refusal  was  made,  does  not  apply  to  an 
application  to  remove  an  order  of  sessions  for  the 
purpose  of  getting  it  quashed.  Reg,  v.  Breck- 
nockshire (Justices),  42  L.  J.,  M.  C.  136. 

A  mandamus  to  the  sessions  to  hear  an  appeal 
must  be  applied  for  promptly.  Reg.  v.  West 
Riding,  1  G.  &  D.  706  ;  6  Jur.  506. 

Where,  at  a  sessions,  held  in  January,  the  court 
confirmed  an  order  in  bastardy,  subject  to  a  case 
for  the  opinion  of  the  court,  or  to  a  mandamus  to 
hear  the  appeal,  at  the  option  of  the  appellant, 
who  decided  upon  not  bringing  up  the  case,  but 
applied  for  a  mandamus  in  Easter  Term  : — Held, 
that  the  application  was  not  made  too  late.  Reg. 
v,  Clushire  (Justices),  I  B.  C.  Rep.  164  ;  2  New 
Sess.  Cas.  426 ;  4  D.  &  L.  94  ;  15  L.  J.,  M.  C.  114  ; 
10  Jur.  808. 

Affidayits.] — The  affidavits  on  motion  for  a 
mandamus  to  sessions  to  hear  an  appeal  should 
state  all  the  material  facts  that  occurred  at  the 
sessions.  Reg.  v.  West  Riding  (Justices),  2  New 
Seas.  Cas.  1. 


i.  To  other  Inferior  Ooorts. 

When  Xandamus,  net  Kale,  Granted.] — Where 
an  inferior  court  has  a  special  jurisdiction  given 
to  it  by  some  local  act  and  reEuses  to  exercise 
that  jurisdiction,  a  mandamus  is  the  proper  course 
to  be  pursued ;  a  rule  or  order  under  19  k  20 
Vict.  c.  108,  s.  43,  is  only  employed  where  the 
matter  is  within  the  ordinary  jurisdiction  of  the 
court.  Brighton  Sewers  Act,  In  re,  9  Q.  B.  D. 
723. 

Under  11  &  12  Vict.  c.  44,  s.  6,  it  is  only  when 
justices  would  need  protection  if  they  proceeded 
to  do  "  any  act  relating  to  the  duties  of  their 
office,"  that  a  rule,  calling  upon  them  to  shew 
cause  why  such  act  should  not  be  done,  can  be 
granted.  Reg.  v.  Percy,  9  L.  R.,  Q.  B.  64  ;  43 
L.  J.,  M.  C.  45  ;  22  W.  R.  72. 

Therefore,  when  justices  had  refused  to  hear  a 
summons  against  a  person  for  having  a  board 
over  his  door,  stating  that  he  was  licensed  to 
retail  beer,  he  not  being  so  licensed,  contrary  to 
35  &36  Vict.  c.  74,  s.  11,  the  court  refused  a  rule 
against  the  justices  under  11  &  12  Vict.  c.  44, 
but  granted  a  rule  for  a  mandamus.    lb. 


When  Granted.] — Where.. an  inferior  cc 
declines  to  exercise  a  jurisdiotion  imposed  oi 
by  law,  the  court  will,  by  mandamus,  enforce 
proceeding  ;  but,  when  it  has  acted,  its  judgm 
can  only  be  reversed  in  that  court  on  a  c 
stated  for  its  opinion.  Reg.  v.  W.  R.  (Justid 
1  New  Sess.  Cas.  247. 

Vo  Certiorari  Possible.] — Where  a  statute  d 
not  allow  a  removal  of  proceedings  by  certior! 
the  court  will  not  indirectly  bring  them  un 
review  by  a  mandamus.    Rex  v.  Yorkshire, 
R.  (Justices),  1  A.  &  E.  563  ;  3  N.  &  M.  802. 

Conrt-leet  and  Conrt-baron.] — ^A  mandan 
will  go  to  a  lord  to  hold  a  court-baron,  and 
the  homage  to  present  conveyances  of  burgi 
tenures,  whether  those  conveyances  are  legal 
not.  Rex  v.  Montacute  (Lord),  1  W.  Bl.  i 
8.  P.,  Rex  V.  Midhurst,  1  WUs.  283. 

So,  to  permit  a  court-leet  and  a  court-bai 
to  be  held  in  the  accustomed  place.  Rex 
Grantham  (Corporation),  2  W.  Bl.  716,  a 
Rex  V.  Colebrooke,  2  Ld.  Ken.  163. 

But  a  mandamus  to  the  mayor  of  Wigan 
give  the  key  of  the  town  hall  to  the  lord  of  t 
manor  to  hold  his  leet  there  was  refused,  althou 
the  leet  had  been  usually  held  in  that  pla 
Rex  V.  Wigan  (Mayor,  <Jt.),  1  Wils.  76.  A 
see  Rex  v.  Ilchester,  2  D.  &  R.  724  ;  4  D.  & 
324  ;  2  B.  &  C.  764. 

'  A  mandamus  was  granted  commanding  t 
lord  of  the  manor  to  hold  a  court-leet  for  t 
purpose  of  appointing  a  high  constable  of 
hundred,  though  the  day  on  which  the  court  h 
been  usually  held  for  sixty  years  past  had  go 
by,  it  not  being  distinctly  sworn  tkat  the  coi 
was  held  on  that  particular  day  by  prescriptic 
Rex  V.  MilveHofi  (Lord),  3  A.  &  E.  284  ;  1  H. 
W.  282. 

A  mandamus  to  summon  specific  jurors  upon 
court-leet  was  refused.  Rex  v.  Bankes,  1  } 
BL  452  ;  3  Burr.  1452. 

To  Inrol  Instrument.] — The  court  will  nev 
grant  a  mandamus  commanding  the  inrolme 
in  an  inferior  court  of  an  instrument  whic 
though  in  part  valid,  would,  in  its  terms,  gi 
power  to  commit  unlawful  acts.  Rtg,  v.  Conyn 
8  Q.  B.  981  ;  15  L.  J.,  Q.  B.  300  ;  10  Jur.  899. 

To  Inforce  Prooesi.] — Nor  will  the  court  I 
mandamus  inforce  the  process  of  an  inferii 
court,  the  judge  of  which  has  power  to  comp 
obedience  to  its  process.    Ih, 

County  Court.J— Where,  before'  19  k  20  Vic 
c.  108,  s.  43,  the  judge  of  a  county  court,  upon  a 
interpleader  summons,  erroneously  decide 
against  a  claimant,  on  the  ground  that  tl 
notice  of  claim  was  insufficient,  the  court  issue 
a  mandamus  to  him  to  adjudicate  upon  tl 
claim.  Reg.  v.  Richards,  2  L.,  M.  &  P.  263  ;  5 
L.  J.,  Q.  B,  351. 

But  when  a  judge  of  a  county  court  entere 
upon  the  hearing  of  a  plaint,  and  from  the  ev 
dence  adduced  before  him  decided  that  he  ha 
no  jurisdiction  to  adjudicate  between  the  partie 
a  mandamus  would  not  lie  commanding  him  t 
hear  and  determine  it,  even  although  he  nugli 
be  wrong  in  point  of  law.  Milner,  £x  parte,  1 
Jut.  1037.    See  COUNTT  Coubt. 
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T9  Oeatrml  Criminal  Conrt.] — Mandamns  does 
not  lie  to  the  judges  and  justices  of  the  Central 
Criminal  Court,  which  is  a  superior  court.  Beg, 
T.  Central  Oriminal  Court,  11  Q.  B.  D.  479 ;  52 
L.  J.,  M.  C.  121. 


J.  To  Lords  and  Stewards  of  Manors. 

A  mandamus  will  not  be  g^nted  commanding 
the  steward  of  a  manor  to  accept  a  surrender 
into  the  hands  of  the  lord  according  to  the 
custom,  unless  the  lord  is  made  party  to  the  rule. 
Jlry.  V.  EtoMy  1  Q.  B.  365  ;  8.  C.y  nom.  B^g.  y. 
Witrhjord,  7  D.  P.  C.  709. 

A  mandamus  will  not  lie  to  compel  the  admis- 
sion of  a  customary  tenant  to  a  royal  manor. 
Itr^,  V.  Powell,  4  P.  &  D.  719  ;  1  Q.  B.  352. 

A  mandamus  to  admit  to  a  copyhold  tenement 
must  not  be  directed  to  the  steward  only,  the 
lord  must  be  joined.    Ih, 

A  mandamus  was  granted  to  the  steward  of 
the  manor  of  Mldhurst  and  to  the  homage,  to 
hold  a  court,  and  present  certain  conyeyances  to 
purchasers  of  burgage  tenements,  whereby  they 
were  entitled  to  be  sworn  in  burgesses  of  the 
corporation,  and  to  TOte  for  members  of  parlia- 
ment.   Bex  T^AHdhurgt,  1  Wils.  283. 

In  applying  for  a  mandamus  to  the  steward  of 
a  manor  to  inrol  a  deed  of  disposition,  pursuant 
to  3  &  4  Will.  4,  c.  74,  s.  53,  it  is  not  necessary  to 
annex  a  copy  of  the  deed  itself,  if  the  contents 
are  stated  in  an  affidavit.  Crosby  y,  Fortescue, 
5  D.  P.  C.  273  ;  8,  P.,  Bex  v.  L%inn,  2  H.  &  W. 
314. 

And  tee  eases,  ante,  col.  88. 


k.  To  Admit,  Bleot,  or  Sestore  to  Oi&oes. 
i.  What  Offices, 

PtmuuLent  Interest.]— A  magistrate's  clerk 
has  no  permanent  interest  in  his  office,  and  if 
he  is  dismissed  without  cause  no  mandamus  lies 
to  restore  him.  Sandys,  Ex  parte,  1  N.  &  M. 
591  ;  4  B.  &  Ad.  863. 

As  a  mandamus  to  reinstate  a  person  in  an 
office  only  lies  where  the  office,  and  its  tenure, 
are  of  a  permanent  nature,  it  is  not  an  available 
remedy  for  the  secretary  of  a  benefit  society, 
who  has  been  dismissed  by  a  resolution  of  a 
meeting  of  the  society.  Eioans  y.  Hearts  of  Oak 
Benefit  Society,  12  Jur.,  N.  S.  163. 

A  mandamus  to  the  mayor  of  London  to  admit 
a  person  to  the  office  of  auditor  of  the  chamber- 
lain's and  biidgemaster's  accounts,  who  had 
serred  them  three  years  successively,  and  been 
elected  again  the  fourth  by  the  livery,  refused ; 
beorase  &e  custom  of  the  city  appeared  to  be, 
that  no  person  should  be  elected  to  or  serve  the 
office  for  more  than  two  years  successively. 
Bex  T.  London  (^Mdyor),  1  T.  R.  423. 

A  mandamus  will  not  lie  to  compel  the  high 
steward  of  a  corporation  to  admit  a  commoner, 
mdeasthe  person  claiming  to  be  so  admitted  shews 
that  he  has  a  good  title  in  omnibus.  Beg,  v. 
Malmeshtry  (Bigh  ^etodrO),  4  Jur.  222. 

A  mindamus  will  not  lie  to  the  vicar,  church- 
wardens, and  inhabitants  of  a  parish  to  elect  an 
organist  to  the  pariah  church,  though  there  has 
always  been  such  an  office  beyond  the  time  of 
living  memory,  and  a  yearly  salary  has  been  in- 
variably paid  him  out  of  the  church  rates,  as 
it  is  optional  with  the  parishioners  whether  the 


organ  should  be  played.  Beg,  v.  St,  Stephen's, 
Coleman  Street,  (  Vicar,  ^Jr.),  2  D.  &  L.  571  ;  14 
L.  J.,  Q.  B.  34  ;  9  Jur.  256. 

A  mandamus  lies  to  admit  a  clerk  of  trustees 
under  the  General  Turnpike  Act.  Bex  v. 
Cheshu7it  Beads  (Tntstees^,  5  B.  dc  Ad.  439. 

A  mandamus  does  not  lie  to  admit  a  vestry 
clerk.  Bex  v.  Croydon  (^Churchwardens^,  5  T. 
R.  713. 

Nor  to  restore  the  clerk  and  treasurer  of  the 
guardians  of  the  poor  of  St.  Nicholas,  Rochester. 
Bex  V.  St,  Mcholas,  Bochester,  4  M.  &  S.  324. 

A  mandamus  will  not  lie  to  admit  an  inhabitant 
of  a  borough  by  prescription  to  be  a  free  burgess, 
unless  it  appears,  first,  that  he  had  an  inchoate 
right  to  be  a  free  burgess  ;  and  secondly,  that 
such  office  is  a  corporate  office  by  prescription. 
Bex  V.  West  Looe  (Mayor'),  2  D.  &  R.  178  ;  5 

D.  &  R.  590  ;  3  B.  &  C.  677. 

A  mandamus  lies  to  restore  a  man  to  the 
office  of  master  of  a  free  school.  Anon,,  Lofft, 
148. 

ii.  In  what  Cases  Granted, 

Jnrisdiotioii,  whether  Ezoluded.] — The  claim 
of  cognizance  as  to  the  election  of  aldermen  by 
the  court  of  mayor  and  aldermen  of  London, 
does  not  exclude  the  jurisdiction  of  the  court  to 
issue  a  mandamus.  Bex  v.  London  (Mayor),  4 
M.  &  R.  36. 

Where  Qffiee  Full.]— A  mandamus  lies  after 
an  election  merely  colourable  and  clearly  void. 
Bex  V.  Cambridge  (Mayor),  4  Burr.  2008. 

The  court  will  not  in  general  grant  a  manda- 
mus to  elect  another  upon  non-residence,  unless 
the  non-resident  party  has  been  previously 
removed.  Bex  v.  Truro  (Mayor,  J^c),  3  B.  &  A. 
590  ;  2  Chit.  257. 

When  a  corporate  office  is  full,  the  title  thereto 
cannot  be  tried  by  mandamus,  but  it  must  be 
questioned  by  quo  warranto.  Beg.  v.  Chester 
(Mayor,  ^•e,\  5  El.  &  Bl.  531  ;  25  L.  J.,  Q.  B. 
61 ;  2  Jur.,  N.  8. 114. 

The  court  refused  a  mandamus  to  a  board  of 
guardians  to  admit  a  person  as  their  clerk,  who 
complained,  that  the  person  filling  the  office  had 
been  unduly  elected  by  the  votes  of  guardians 
who  were  themselves  not  properly  elected.  Beg, 
V.  Dolgelly  Union  (Ouaraians),  3  N.  &  P.  542  ; 
8  A.  &  B.  561  ;  1  W.,  W.  &  H.  513  ;  8,  P.,  Beg, 
V.  Derby  (CouncUlors),  2  N.  &  P.  589  ;  7  A.  & 

E.  419  ;  W.,  W.  &  D.  671  ;  Bex  v.  Colchester 
(Mayor),  2  T.  R.  259. 

The  office  of  surgeon  of  the  district  prison  of 
St.  Catherine,  in  Jamaica,  created  by  local  acts 
of  the  legislature  of  that  island,  is  a  public  office, 
and  on  a  mandamus  to  question  the  title  of  an 
occupant : — Held,  that  the  office  being  full,  a 
mandamus  did  not  lie.  Hill  v.  Beg,,  8  Moore, 
P.  C.  C.  139. 

The  remedy  was  by  quo  warranto  against  the 
occupant  of  the  office.    lb. 

The  office  of  clerk  to  the  guardians  of  a  union, 
appointed  under  4  &  5  Will.  4,  c.  76,  s.  46,  is  a 
public  office  created  by  statute,  and  where  such 
office  is  full  a  quo  warranto,  and  not  a  manda- 
mus, is  the  proper  remedy  to  try  the  validity 
of  the  election.  Beg,  v.  St,  Martin-in^he-Fields 
(Guardians),  17  Q.  B.  149  ;  20  L.  J.,  Q.  B. 
423  ;  15  Jur.  800. 

But  when  the  office  is  full  by  a  void  election, 
and  the  right  to  appoint  to  it  cannot  be  tried 
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in  any  other  way,  the  conrt  will  grant  a  man- 
damns  to  try  the  right.    Ih, 

Where  by  a  custom  of  a  parish  one  church- 
warden was  elected  annually  by  the  parishioners, 
and  the  other  annually  by  the  rector,  and  the 
latter  appointed  as  his  churchwarden  a  person 
who  was  not  a  parishioner,  or  an  inhabitant 
of  or  occupier  of  property  in'  the  parish  : — 
Held,  that  a  mandamus  to  the  rector  to  appoint 
a  churchwarden  is  the  proper  process  by  which 
to  question  the  validi^  of  the  appointment. 
Barlow,  In  re,  30  L.  J.,  Q.  B.  271  ;  5  L.  T. 
289. 

At  an  election  of  churchwardens  the  votes  of 
tenants  of  small  tenements,  the  owners  of  which 
were  rated  to  the  poor  and  highway  rates,  by 
virtue  of  13  &  14  Vict.  c.  99,  tendered  on  behalf 
of  one  of  the  candidates,  were  rejected  : — Held, 
that,  a  mandamus  to  convene  a  vestry  for  the 
election  of  churchwardens  would  not  lie  to  try 
the  question  whether  such  tenants  were  entitled 
to  vote,  it  not  being  shewn  that  the  result  of  the 
election  would  have  been  different  if  their  votes 
had  been  received.  Matoby  or  Joyce,  Ex  parte, 
3  El.  &  Bl.  718  ;  23  L.  J.,  M.  C.  153  ;  18  Jur. 
906.  See  also  EocLESiASTiOAL  Law  CCliurcJi- 
wardens). 

If  it  appeared  with  sufficient  certainty  to  the 
court,  that  a  person  had  been  elected  mayor  of  a 
borough  on  the  day  appointed  by  the  usage,  who 
was  not  qualified  to  accept  the  office,  by  reason  of 
his  not  having  previously  taken  the  sacrament 
within  the  time  limited  by  law,  they  would  grant 
a  mandamus  to  the  electors  to  proceed  to  a  new 
election,  under  11  Geo.  1,  c.  4,  s.  2,  as  if  no  elec- 
tion had  in  fact  been  made.  Rex  v.  Bedford 
^Corporation),  1  East,  79. 

The  court,  however,  expressed  great  doubt 
whether  they  could  with  propriety  grant  the 
writ  in  this  case.    lb. 

Where  Qffiee  Void.] — ^Where  an  election  to 
the  office  of  mayor  becomes  void  within  the  year, 
the  court  has  power,  under  7  Will.  4  &  1  Vict,  c 
78,  s.  26,  to  issue  a  mandamus  commanding  a 
new  election.  Reg,  v.  Pembroke  ^Corporation'), 
8  D.  P.  C.  302  ;  4  Jur.  817. 

Quo  warranto  Fending.  1— Where,  on  a  disputed 
municipal  election,  two  of  the  candidates  obtain 
a  rule  nisi  for  a  mandamus  to  admit,  and  after- 
wards a  rule  nisi  for  a  quo  warranto  against  the 
parties  admitted,  the  rule  for  the  man£imu8  will 
not  be,  as  a  matter  of  course,  discharged.  Rex 
V.  Winchester  (Mayor,  4'c.),  2  N.  &  P.  274  ;  7  A. 
&  E.  215  ;  W.,  W.  &  D.  526  ;  1  Jur.  738. 

The  court  will  grant  a  mandamus  for  the  elec- 
tion of  a  new  mayor,  under  11  Geo.  1,  c.  4, 
although  a  quo  warranto  is  depending  against 
the  new  mayor.  Rex  v.  Bridgewater  (Corpora- 
tion),  3  Dougl.  379. 

A  mandamus  to  go  to  election  upon  judgment 
of  ouster  cannot  be  moved  for  till  judgment  is 
actually  signed.  Rex y.  West  Looe  (Corpora- 
tion), 3  Burr.  1386. 

When  a  defendant  is  ousted  on  a  quo  warranto, 
the  prosecutor  is  entitled  to  a  mandamus  for  a 
new  election,  if  he  applies  within  a  reasonable 
time ;  if  he  does  not,  the  defendant  is  entitled 
to  move  for  the  writ.  Rex  v.  WKay,  6  D.  &  R. 
432  ;  4  B.  &  C.  668. 

A  mandamus  was  granted  to  compel  a  mayor 
and  the  capital  burgesses  of  a  coiporation  to  fill 


up  two  vacancies  occasioned  by  the  death  of  i 
capital  burgesses,  though  there  was  a  quo  th 
ranto  information  depending  against  the  ma;; 
questioning  his  title.  Rex  v.  Grampound  (I 
poration),  6  T.  R.  301. 

Where  other  Remedy.] — Upon  an  applicaf 
for  a  mandamus  to  restore  to  an  office,  a  pri 
fade  title  must  be  shewn,  the  party  having 
properly  admitted,  another  remedy  :  sccus  o 
mandamus  to  admit.  Rex  v.  Jothant,  3  T. 
577. 

Where  an  office  is  full  by  the  appolntmeni 
the  person  who  primd.  facie  has  the  right.of 
pointment,  and  where  there  aie  means  of  try 
the  title  by  action,  the  court  will  not  grai 
mandamus  against  the  party  filUng  the  office 
order  to  tiy  the  title.  Rex  v.  ^oke  Dami 
(Minuter,  4-0.),  1  N.  &  P.  56  ;  5  A.  &  E.  584 
H.  &  W.  346. 

When  a  person  was  appointed  sexton  of  a  pai 
by  the  minister,  in  whom  the  right  to  appo 
prim&  facie  was,  and  the  churchwardens  refu 
to  call  a  vestry  meeting  of  the  parishioners  (v 
also  claimed  the  appointment)  to  elect  one,  t 
it  appeared  that  there  was  another  method 
trying  the  right ;  the  court  refused  to  gran 
mandamus  to  the  minister  and  churchwaxdens 
call  the  vestry  meeting.    lb, 

A  mandamus  commanding  the  dean  and  chap 
of  a  cathedral  to  restore  a  chorister,  alleged  tl 
the  office  was  a  freehold  in  their  gift,  paid 
salary  out  of  their  land  revenues,  a;Dd  conferr 
a  right  to  vote  on  the  election  of  members 
parliament,  and  that  the  chorister  had  b4 
wrongfully  amoved.  Return,  that  by  ordinan 
of  the  founder  for  the  government  of  the  cat 
dral,  it  was  provided  that  if  any  of  the  officen 
the  cathedial,  including  choristers,  commit 
small  fault,  he  may  be  punished  by  the  de 
but  that  *'  if  his  crime  be  of  a  blacker  dye  (ii 
be  judged  equitable),  he  may  be  expelled 
whom  he  was  admitted ; "  and  that  the  bisho;; 
the  diocese  should  be  the  visitor  of  the  cathed] 
to  take  special  care  that  all  its  ordinances  shoi 
be  inviolably  preserved,  to  punish  and  correct 
offences  committed  by  officers  of  the  cathed] 
and  to  do  all  things  that  are  judged  lawfully 
appertain  to  the  office  of  visitor  ;  and  that  1 
chorister  had  not  appealed  to  the  bishop : — He 
that  a  mandamus  (^d  not  lie,  as  the  remedy 
the  wrongful  amotion  complained  of  was 
application  to  the  visitor,  who  had  8uffici< 
exclusive  jurisdiction,  although  the  foundati 
was  spiritual  and  not  eleemosynary,  and  1 
office  was  a  freehold  office  ;  and  that  i^  was  t 
necessary  to  return  the  cause  of  amotion.  R 
V.  Chester  (Bean  and  Chapter),  15  Q.  B.  51 
19  L.  J.,  Q.  B.  486  ;  16  Jur.  10  ;  S.  P.,  Reg. 
Rochester  (Bean  arid  Chapter),  17  Q.  B.  1. 

Where  a  charter  of  Hen.  7  granted  to  the  ci 
zens  and  commonalty  in  these  words :  "  Qu 
ipsi,  et  successores  sui,  in  perpetuum,  singu 
annis  successivis,  24  concives  civitatis  in  ald< 
mannos,  necnon  40  alios  cives  ejusdem  civita 
pro  communi  concilio  civitatis  illius,  elige 
f acerc,  et  creare  possinf ; "  and  it  appeared  th; 
in  1693,  and  the  two  following  years,  successi 
elections  of  the  forty  common  councilmen  b 
been  made,  since  which  time  the  usage  had  be 
not  to  elect  the  aldermen  or  common  councilm 
annually  ;  the  court  refused  a  mandamus,  whi 
was  applied  for  in  order  to  raise  the  questi 
against  the  usage,  whether  the  election  of  the 
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offioen  oaglit  to  be  annnalf  there  being  another 
remedy  open  to  the  parties  making  the  applica- 
tion. Hex  Y.  Chester  QMayoVj  A'C,\  1  M.  &  S. 
101. 

Where  three  extraordinary  vacancies,  nnder 
5  &  6  Will.  4,  c.  76,  s.  47,  haye  been  filled  up  by 
pecwDS  who  had  a  majority  of  votes,  the  court 
will  not  issue  a  mandamus  commanding  the  mayor 
and  town  council  to.  admit  two  other  persons  to 
the  office  of  town  councillors.  The  proper  mode 
of  trying  the  validity  is  by  quo  warranto.  Rex 
V.  Winchester  QMayor,  ^v.),  2  N.  &  P.  274  ;  7  A. 
*  E.  215  ;  W.,  W.  &  D.  626  ;  1  Jur.  738. 

A  party,  whilst  still  a  councillor  of  one  ward 
■of  a  borough,  was  elected  a  councillor  in  another 
ward,  and  was  admitted  into  office  : — Held,  that 
A  mandamus  could  not  go  to  swear  in  the  can- 
didate who  had  the  next  Urgest  number  of  votes, 
the  office  being  full,  and  being  one  for  which  a 
quo  warranto  might  be  brought.  Beg.  v.  Derby 
{^OmneiUors),  2  N.  a^  P.  689 ;  7  A.  &  E.  419 ; 
W.,  W.  ft  D.  671. 

A  mandamus  to  admit  a  recorder  refused,  be- 
<ause  there  was  a  recorder  de  facto,  and  the 
party  had  another  remedy  by  quo  warranto ; 
though  both  of  them  claimed  under  the  same 
•election.  Bex  v.  Colchester  QMayor),  2  T.  R.  269. 

When  a  town  councillor  has  been  struck  ofE 
the  burgess  roll,  for  nonpayment  of  poOr-rates, 
l>nt  continues  to  exercise  the  duties  of  the 
office,  the  court  will  not  grant  a  mandamus  to 
the  mayor  or  aldermen  to  proceed  to  a  new  elec- 
tion, but  will  leave  the  parties  to  their  remedy  by 
quo  warranto.  Beg.  v.  Bieketts,  2  Jur.  446 ; 
S,  C,  nom.  Beg,  v.  Phippen,  7  A.  &  E.  966. 

Vo  other  Mode  of  Trying  Bight  so  Convenient.] 
— ^npon  affidavit  that  one  of  two  candidates  for 
an  office  had  a  majority  only  by  means  of  illegal 
votes,  the  court  granteid  a  mandamus  to  the  cor- 
poration to  admit  and  swear  in  the  other,  who 
appeared  upon  the  affidavits  to  have  had  the 
greater  number  of  legal  votes ;  and  this,  although 
the  first  was  admitted  and  sworn  into  the  office  ; 
there  being  no  other  specific,  or,  at  least,  no 
other  such  convenient  mode  of  trying  the  right. 
Bex  V.  Bedford  Level  (^Corporation"),  6  East, 
356  ;  2  Smith,  635. 

A  mandamus  was  granted  to  put  the  corporate 
seal  to  the  certificate  of  the  election  of  the 
recorder,  on  an  affidavit  that  he  had  the  majority 
of  l^al  votes  ;  though  it  was  stated  that  the  other 
candidate  had  the  majority  at  the  election,  and 
that  the  corporation  had  already  certified  his 
election.     Bex  v.  York  (Mayor),  4  T.  R.  699. 

Kandamne  to  Elect  or  to  hold  Eleotion.] — By 
an  act  it  was  enacted,  that  the  mayor,  sheriffs, 
citizens,  and  commonalty  of  the  city  of  Norwich, 
at  an  assembly  to  be  held  within  three  calendar 
months  before  the  4th  of  June  in  each  succeed- 
ing year,  should  elect  twenty  persons  to  be 
guardians  of  the  poor  of  the  city,  and  that  on  the 
Monday  in  Easter  week  in  every  succeeding  year 
there  should  be  elected  from  each  parish,  hamlet, 
&c,  of  the  city  and  county  an  additional  number 
of  persons  to  be  guardians  of  the  poor,  amounting 
in  the  whole  to  forty-eight,  and  that  the  several 
peisons  so  elected  should  enter  upon  the  office  of 
guardians  on  the  4th  day  of  May  next  ensuing 
their  election.  There  was  then  a  proviso,  that,  in 
case  default  should  be  made  in  the  election  of  a 
guardian  or  guardians,  the  other  guardians  might 


proceed  in  the  execution  of  the  act  as  fully  and 
effectually  as  if  the  election  of  the  guardians  had 
actually  taken  place: — Held,  that  the  clause 
fixing  the  time  of  election  was  directory,  and  the 
mayor,  sheriffs,  citizens,  and  commonalty  having 
neglected  to  elect  twenty  persons  to  be  guardians 
within  three  calendar  months  next  before  the 
4th  day  of  Hay,  1830,  the  court  granted  a  man- 
damus to  compel  them  so  to  do.  Bex  v.  Norvsich 
(Mayor,  ^c),  1  B.  &  Ad.  310. 

The  court  refused  to  grant  a  mandamus  to 
compel  a  corporation  to  elect  members  of  an 
indefinite  body.  Bex  v.  Fowey  (Mayor),  4  D.  & 
R.  132  ;  2-B.  &  C.  684  ;  6  D.  &  R.  614. 

Where  a  charter,  after  ordaining  who  should  be 
entitled  to  be  burgesses,  directed  that  they  should 
make  application  for  that  purpose  to  the  mayor 
and  commonalty  on  a  day  certain  in  each  year, 
and  at  no  other  time,  and  then  m^e  due' and 
legal  proof  of  their  qualifications  ;  and  A.  and  6., 
claiming  to  be  admitted  burgesses,  made  appli- 
cation to  the  mayor  and  commonalty  on  the 
charter  day,  and  offered  to  make  due  and  legal 
proof  of  their  qualifications,  but  their  applica- 
tions were  not  heard,  nor  their  proofs  received, 
on  account  of  the  time  having  been  spent  in 
other  business  ;  the  court  granted  a  mandamus 
to  the  mayor  and  commonalty  to  enter  an  ad- 
journment tb  a  subsequent  day,  and  then  to 
hold  a  meeting,  and  receive  and  examine  such 
proofs.  Bex  v.  Carmarthen  (Mayor,  ^'c),  1  M. 
&  S.  697. 

If  the  name  of  A.  was  inserted  in  the  list  of 
persons  elected  town  councillors,  duly  published 
in  pursuance  of  the  4  &  5  WilL  4,  c.  76,  s.  35,  and 
he  duly  made  and  subscribed  the  declaration 
prescribed  by  s.  60,  and  on  a  later  hour  of  the 
day  a  new  list  was  published,  in  which  the  name 
of  another  candidate  was  substituted  for  that  of 
A. ;  a  mandamus  lay  to  the  mayor  to  receive 
and  count  the  votes  of  A.,  and  to  permit  him  to 
exercise  the  functions  of  town  councillor.  Beg, 
V.  Leeds  (Mayor,  J^'c),  11  A.  &  E.  512 ;  6  Jur. 
548. 

A  charter  having  granted  that,  upon  the  death 
or  amotion  of  a  principal  burgess  (who  was  ap- 
pointed to  hold  for  life),  it  should  be  lawful  for 
the  mayor  and  the  remaining  principal  burgesses, 
within  eight  days  next  following,  to  elect 
another  ;  the  eight  days  after  a  vacancy  having 
elapsed  vnthout  an  election,  a  mandamus  was 
granted  under  11  Geo.  1,  c.  4,  s.  2,  to  make  an 
election.  Bex  v.  Thetford  (Mayor,  ^'c),  8 
East,  270. 

Where  Jurisdiction  Exercised.  1— A  fellow  of 
King's  College,  Cambridge,  had  been  expelled 
the  college  and  deprived  of  his  fellowship, 
by  the  provost  and  fellows,  upon  a  charge  of 
fraud  and  perjury,  the  proceedings  being  con- 
ducted partly  in  the  absence  of  the  accusS,  and 
the  charge  being  alone  supported  by  a  comparison 
of  his  letters  with  an  answer  which  he  had  filed 
in  a  suit  in  Chancery.  Upon  appeal  to  the 
visitor,  the  decision  of  the  provost  and  fellows 
was  affirmed : — Held,  that  the  court  had  no  power 
to  grant  a  mandamus  to  restore  to  the  fellowship, 
Buller,  Ex  parte,  1  Jur.,  N.  S.  709. 

Where  the  founder  of  an  eleemosynary  cor- 
poration directed  that  the  bishop,  dean,  and 
archdeacon  of  Worcester  should  be  visitors,  and 
should  correct,  punish,  and  reform  all  abuses 
and  offences  to  be  committed  by  the  master  and 
brethren,  and  see  that  his  ordinance  was  truly 
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executed  according  to  its  meaning ;  and  after- 
wards the  heir  of  the  founder,  upon  a  vacancy 
of  one  of  the  brethren,  appointed  a  person  to 
succeed,  who  was  a  soldier,  not  belonging  to 
cither  of  the  towns  or  lordships,  to  the  inhabit- 
ants of  which  a  preference  was  to  be  given, 
against  which  appointment  three  persons  ap- 
pealed to  the  visitors,  on  the  ground  that  the 
appointee  was  ineligible,  and  that  there  were 
others,  besides  themselves,  who  were  eligible  : — 
Held,  that  such  an  appeal  lay,  and  therefore  the 
court  granted  a  mandamus  to  the  visitors,  who 
had  heard  the  evidence  in  such  appeal,  but 
declined  to  act  therein,  to  proceed  and  determine 
the  appeaL  R^x  v.  Worce$ter  QBishop),  4  M. 
k  S.  415. 

The  registrars  of  a  diocese  were  authorized  by 
their  patent  of  office  (under  the  bishop's  band 
and  seal)  to  appoint  a  deputy,  to  be  *'  approved 
of  and  allowed  by  the  bishop  ; "  who,  if  he  should 
not  approve  of  and  allow  the  deputy  named  and 
proposed  to  him,  was  empowered  to  nominate 
another,  with  a  salary  payable  out  of  the  profits 
of  the  registrarship.  The  registrars  appointed 
a  deputy,  subject  to  the  approbation  and  consent 
of  the  bishop,  who  on  being  informed  of  it,  an- 
swered that  ^'  for  good  and  sufficient  reasons  "  he 
disapproved  of  the  party  nominated,  but  declined 
specifying  his  reasons.  The  court  refused  a  rule 
nisi  for  a  mandamus  to  the  bishop  to  admit  the 
deputy.  H^x  v.  Oloucettter  (^Buhop),  2  B.  & 
Ad.  158. 

By  21  &  22  Yict.  c.  98,  s.  29,  if  a  medical  prac 
titioner  shall,  after  dae  inquiry,  be  judged  by 
the  General  Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom  to  have 
been  guilty  of  infamous  conduct  in  any  pro- 
fessional respect,  they  may,  if  they  see  fit,  erase 
his  name  from  the  register;  and  where  a 
medical  officer  has  been  so  adjudged  guilty 
by  the  general  council,  and  his  name  erased 
fi-om  the  register,  a  mandamus  will  not  lie  to 
restore  it.  La  Merty  Ex  parte,  4  B.  &  S.  582  ; 
33  L.  J.,  Q.  B.  69. 


to  Qffiee.]— The  court  will  not  grant 
a  mandamus  to  restore  a  person  to  an  office, 
where  it  is  confessed  that  he  was  rightly  removed, 
although  without  notice.  B^x  v.  Axbridge 
{MayoVy  <f"^.),  Ck)wp.  523. 

A  mandamus  lies  to  restore  a  recorder.  Bex 
V.  WelU  iCorpoTatimi),  4  Burr.  1999. 

If  a  councillor  of  a  corporation  is  ousted,  and 
another  elected  in  his  stead,  and  such  election  is 
merely  colourable,  a  mandamus  will  go  to  permit 
the  ouiSted  party  to  exercise  his  office,  but  not  to 
restore  him  to  the  office,  Bex  v.  Oxford  (Jdayor^ 
^r.),  6  A.  &  B.  349  ;  1  N.  &  P.  474. 

A  mandamus  refused  to  restore  to  the  office  of 
clerk  of  the  Bridge-house  estates  in  London, 
though  the  party  was  irregularly  suspended ;  it 
appearing,  on  his  own  shewing,  that  there  was 
good  ground  for  the  suspension,  if  the  proceed- 
ings had  been  regular.  Rex  v.  London  (Jiayor)^ 
2  T.  R.  177. 

But  granted  to  restore  to  office  a  clerk  or  a 
surveyor  of  the  city  works,  which  was  an  office 
for  life,  and  on  appointment,  an  oatii  adminis- 
tered.   Bex  V.  London  QMayor^,  2  T.  R.  182,  n. 


Other   Bemedy.]— Where  a  corporator, 


the  perception  of  his  profits  until  he  paid  a  < 
tain  fine  imposed  by  a  bye-law,  with  the  bre 
of  which  he  was   charged,  the  court  refuse 
mandamus  to  restore  him  to  his  office  ;  he  be 
still  an  officer,  and  having  a  remedy  by  an  act 
for  the  tort  against  any  who  disturbed  him 
the  lawful  perception  of  his  profits  (if  the  h 
law  was  illqgal,  or  he  was  not  guilty  of  a  brei 
of  it,  or  had  been  unlawfully  suspended), 
considering  the  corporators  as  partners  in 
fishery,  he  having  a  remedy  in  equity  for 
share  of  the  partnership  funds  unjustly  wi 
held  from  him.     Bex  v.    Whitstahle    Fieh 
Company,  7  East,  353  ;  3  Smith,  319. 

Action  by  Party  Sestored  against  C 


who  was  entitled  to  divide  a  certain  share  of  the 
profits  of  a  fishery,  which  the  corporators  worked 
and  enjoyed  in  partnership,  was  suspended  from 


poration.] — ^A  party  who  has  been  removed  fr 
being  a  member  of  a  corporation,  and  who  ] 
been  restored  by  mandamus,  cannot  maintain 
action  for  damages  against  the  members  of  i 
corporation  who  removed  him  by  an  act  done 
their  corporate  capacity,  nor  recover  the  costs 
the  niandamus.  Marman  v.  Tappenden,  1  Es 
555  ;  3  Esp.  278.  See  Rules  of  Supreme  Ck>i] 
Order  LIII.  r.  12. 

ill.  Practiee, 

Fo  Demand  or  Befiisal.]^When  no  appli< 
tion  has  been  made  to  the  trustees  of  a  lo< 
turnpike  act,  as  a  body,  to  appoint  a  gentlem 
appearing  to  be  duly  elected  as  their  clerk,  a 
there  has  been  consequently  no  refusal  by  the 
as  a  body,  the  court  will  not  grant  a  mandan 
commanding  them  to  make  such  appointmei 
Beg,  V.  Cheadle  Highway  {Trustees),  7  Jur.  3' 

To  whom  Writ  Direeted.] — ^A  local  statu 
after  providing  for  the  appointment  of  govemc 
and  guardians  of  the  poor  of  a  parish,  and  i 
the  filling  up  of  vacancies  by  the  remainii 
governors  and  guardians,  enacted,  that  after  t 
first  year  "the  inhabitants  of  the  parish  in  vest 
assembled  "  are  to  nominate  and  choose  twel 
persons  in  lieu  of  those  retiring  each  year : 
Held,  that  the  meeting  was  to  l^  called  by  t 
governors  and  guardians,  and,  therefore,  the  w: 
^ould  be  directed  to  them,  notwithstanding 
Geo.  3,  c.  69,  s.  1,  and  1  Vict.  c.  45,  s.  3.  Beg. 
5Sf.  Mary,  Newington  (^Governors,  ^c),  6  D. 
L.  162  ;  2  B.  C.  Rep.  303  ;  17  L.  J.,  Q.  B.  22 
12  Jur.  918. 

When  there  is  a  statutable  incapacity  in  a  p< 
son  being  twice  elected  to  the  office  of  mayc 
the  court  will  consider  the  election  as  void  i 
initio,  and  will  thereupon  issue  a  mandam 
commanding  a  new  election  ;  and  such  mand 
mus  must  be  addressed  to  the  mayor  and  be 
gesses,  though  there  is  legally  no  mayor.  Bi 
V.  Pembroke  (Corporation),  8  D.  P.  C.  302  ; 
Jur.  317. 

Setnm.] — To  a  mandamus  to  a  mayor  to  co 
vene  a  meeting  to  proceed  to  an  election,  in  ord 
to  fill  up  five  vacancies  in  a  select  body,  coasif 
ing  of  fifteen  chief  burgesses,  he  returned  (aft 
stating  objections  to  the  title  of  several  of  tl 
remaining  burgesses),  that  there  were  not  th( 
within  the  borough  eight  legally  elected  chi 
burgesses,  by  whom  the  Section  of  others  cou 
be  made,  and  that,  for  the  several  reasons  befo 
mentioned,  he  could  not  proceed  to  such  ele 
tion : — ^Held,  an  insufficient  return.  Bex 
Monmouth  QMayor),  4  B.  &  A.  496. 
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A  return  stating  generallj,  that  the  body  was 
duly  assembled  to  amove,  is  safficient.  Bex  v. 
Doncaster  (^Jfayor,  ^r.),  2  Ld.  Ken.  391 ;  2  Burr. 
738. 

In  a  retnm  l>y  a  corporation  to  restore  a  mem- 
ber, who  has  been  removed,  it  should  appear 
that  the  body  removing  had  proved  the  chaige 
for  which  the  member  was  removed :  it  is  not 
safBdent  to  state  merely  that  he  was  present 
when  the  charge  was  made,  and  did  not  deny  it. 
JUjb  v.  Ihrrrfham  Fishermen' t  Company,  S  T.  R. 
352.  And  see  Rex  v.  Carmarthen  CBvrge$iei\ 
1  M.  &  S.  697. 

GronBd  for  Boftuiiig— Similar  Maadamns  not 
Oraatad.] — It  is  no  ground  for  refusing  a  man- 
damns  to  admit  a  party  to  an  office  to  which  he 
has  been  elected,  that  to  a  similar  mandamus 
granted  in  respect  of  a  former  election  of  the 
same  party  a  return  was  made,  shewing  an 
excuse,  valid  in  point  of  law  for  not  admitting 
him.  Rex  v.  London  (Jiayor\  1  N.  &  M.  285  ; 
3  B.  &  Ad.  255. 


3.  Practice  Thereon. 
a.  When  and  how  ▲pplioation  made. 

By  Rules  of  Supreme  Court,  1883,  Ord.  LIIl. 
r.  5,  applieation  for  a  prerogative  writ  of  man- 
damus  shall  be  made  in  the  Queen's  Bench 
Dirisiimj  according  to  the  practice  heretofore 
in  use. 

The  proper  remedy  where  there  is  a  neglect  of 
a  public  duty  is  to  apply  for  a  mandamus,  and 
the  application  for  such  a  mandamus,  being  the 
prerogative  writ  of  mandamus,  should  still,  not- 
withstanding the  Judicature  Act,  1873,  s.  25, 
sub-s.  8,  be  made  to  the  Queen's  Bench  Division 
— Per  Brett,  L.  J.,  in  Glossop  v.  Heston  Local 
Board,  12  Ch.  D.  102  ;  49  L.  J.,  Ch.  89  ;  40  L. 
T.  736 ;  28  W.  R.  Ill ;  44  J.  P.  36  ;  S.  P.,  Paris 
Skating  Rink  Company,  In  re,  6  Ch.  D.  731 ;  46 
L.  J.,  Ch,  831 ;  25  W.  R.  767. 

Applioation  for  Writ]— A  motion  for  a  man- 
damus cannot  be  made  by  an  applicant  in  per- 
son unless  he  is  a  member  of  the  bar.  Wason, 
Ex  parte,  10  B.  k  S.  580.  S.  C„  4  L.  R.,  Q.  B. 
573 ;  38  L.  J.,  Q.  B.  302 ;  17  W.  R.  881. 


Whether  Bide  or  KaBdamu  Granted.] 
anU,  col.  87. 


See 


Under  Few  Bnlet .]  —  The  court  will  giant 
a  rule  nisi  for  a  mandamus  to  the  overseers  of  a 
parish,  within  the  district  of  a  school  boaid,  to 
pay  precepts  issued  by  such  board,  or  to  levy 
rates  for  tne  purpose  of  paying  them.  Ord.  LII. 
of  the  Rules  of  the  Supreme  Court,  1883,  does 
not  apply  to  applications  for  writs  of  mandamus, 
inasmuch  as  by  Ord.  LII.  r.  5,  the  practice  in 
use  before  the  making  of  the  rules  of  1883  with 
r^iaid  to  such  applications  is  preserved.  6rih- 
tharpe  School  Board  y.  Orihthorpe  (^Overseers), 
Til  J.  *  •  tAi, 

b.  Form  of  Writ. 

Oljeetion  to,  when  Taken.]— After  a  return 
has  been  made,  the  defendant  cannot  make  any 
objection  to  the  writ  itself.  Rem  v.  York 
iMayor),  6  T.  R.  66. 

YOL.  V.  I 


After  a  return  to  a  writ  which  is  set  down  in 
the  crown  paper  to  be  argued  upon  a  concilium  ^ 
it  is  competent  to  the  defendant  to  object  to  the 
writ  for  any  defect  in  substance.  Reg,  v.  Powell, 

1  Q.  B.  352  ;    S.   C  nom.     Reg,  v.  Richmond 
(^Steward,  ^c"),  5  Jur.  605. 

A  mandamus  directed  to  a  corporation,  com- 
manding them  to  pay  a  poor-rate  to  the  over- 
seers, omitted  to  state  that  the  corporation  had 
no  effects  on  which  a  distress  could  be  levied : — 
Held,  a  fatal  objection  in  substance  to  the  writ, 
and  might  be  taken  after  the  return,  or  at  any 
time  before  a  peremptory  mandamus  issued. 
Rex  V.  Margate  Pier  Company,  3  B.  &  A.  220  ; 

2  Chit.  256. 

The  court  had  given  judgment  for  a  defen- 
dant upon  a  demurrer  to  a  return  to  a  manda- 
mus : — Held,  that  an  objection  to  the  sufficiency 
of  the  writ  might  be  taken  at  any  time  before 
issuing  the  peremptory  mandamus.  Clarke  v. 
Leicestershire  and  Northamptonshire  Canal 
Company,  6  Q.  B.  898  ;  3  RaUw.  Cas.  730 ;  9 
Jur.  215— Ex.  Clj. 

Onring  Defect,  by  Setnm.]  —A  writ,  which 
omits  a  necessary  fact,  cannot  be  cured  by  the 
return.  Reg.  v.  South- Eastern  Railway  Com- 
pany, 4  H.  L.  Cas.  471  ;  17  Jur.  901. 

Attorneys  of  the  superior  courts  are  entitled,  by 
virtue  of  6  &  7  Vict.  c.  73,  s.  27,  to  be  admitted 
to  inferior  courts  of  law.  Where,  therefore,  a 
writ  of  mandamus  was  directed  to  the  presiding 
officers  of  the  Lord  Mayor^s  Court  to  admit  A.,, 
and  described  it  as  an  inferior  court,  without 
stating  it  to  be  a  court  of  law  : — ^Held,  that  such 
writ  was  bad,  and  that  the  defect  was  not  cured 
by  such  court  being  described  in  the  return  as  a 
court  of  law.  Londo7i  {Mayor,  <J*<?.)  v.  Reg.  {in 
error),  13  Q.  B.  30 ;  17  L.  J.,  Q.  B.  830  ;  13  Jur. 
33— Ex.  Ch. 

A  mandamus  commanded  a  person  to  deliver 
uy  to  the  clerk  of  a  court  of  requests  papers  re- 
lating to  the  office.  The  writ  did  not  shew  any 
claim  by  the  person  detaining  to  hold  them 
under  any  right  .—Held,  that  the  writ  was 
therefore  bad,  and  that  the  defect  could  not  be 
supplied  by  the  return,  on  which  it  appeared 
that  he  claimed  to  be  the  lawful  clerk  of  the 
court,  and  to  retain  the  papers  as  such.  Reg.  v. 
Hopkins,  4  P.  &  D.  550 ;  1  Q.  B.  160. 


By  Verdict]— If  there  is  in  a  writ  of 


mandamus  a  defective  statement  of  a  valid  claim^ 
but  that  statement  renders  it  necessary  to  es- 
tablish facts  which,  if  established,  would  sup- 
port  the  claim  in  the  writ,  the  defectiveness, 
though  it  might  be  fatal  on  demurrer,  is  cured 
by  the  verdict.  Delamere  {Lord)  v.  Reg.  {in 
error),  2  L.  R.,  H.  L.  419  ;  35  L.  J.,  Q.  B.  913  ; 
17  L.  T.  1. 

Teste  and  Date.]— j&a  Rules  of  Supreme  Courts 
1883,  Order  LIll.  r.  7. 

Where  there  were  only  six  days  between  the 
teste  and  the  return  : — Held,  insufficient.  Rex- 
V.  Holhom  Union  {Oaardians).  7  A.  &  B.  281  : 
W.,  W.  k,  D.  395  ;  1  Jur.  706. 

By  a  regulation  of  the  judges,  made  under  6 
&  7  Vict.  c.  20,  8.  16,  it  was  ordered  that  every 
mandamus  should  be  tested  and  made  returnable 
on  a  day  certain  before  the  Queen  : — Held,  that 
the  wonis  requiring  the  teste  to  be  on  a  day 
certain,  meant  a  day  in  term.  Reg.  v.  Congers^ 
8  Q.  B.  981  ;  15  L.  J.,  Q.  B.  300  ;  10  Jur.  899. 
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Fo  Speeiflo  Alteration  in  Worki  asked  for.] — 
A  mandamus  commanded  **  the  directors  of  the 
Bristol  Dock  Company  to  make  snch  alterations 
«nd  amendments  in  the  sewers  as  were  necessary 
in  consequence  of  the  floating  of  the  harbour :  " 
— Held,  that  tiis  was  in  the  proper  form,  and 
that  it  was  neither  requisite  nor  proper  to  call 
upon  the  company  to  make  any  specific  altera- 
tion, the  mode  of  remedying  the  evil  being  left 
to  their  discretion  by  the  act  of  parliament.  R^x 
^,  Bristol  Dock  Company,  6  6.  &  C.  181  ;  9  D. 
^R.309. 

More  ComprehaniiYa  than  Warrantabla.] — ^A 

mandamus  recited  that  it  was  the  duty  of  the 
church  trustees  of  St.  Pancras  parish,  who  had 
been  required  to  produce  accounts  (in  the  terms 
of  the  1  &  2  WilL  4,  c.  60,  s.  36),  and  that  they 
had  refused  to  do  so,  and  then  ordered  them  to 
produce  the  accounts  which  they  were  ordered  to 
keep  by  the  local  acts : — Held,  that  the  manda- 
mus was  bad,  in  ordering  more  than  was  war- 
ranted, either  by  the  grieyance  recited  or  by  the 
OeneraJ  Vestry  Act.  Rex  v.  St,  Pancras  (  Church 
Trustees^  1  N.  &  P.  507  ;  6  A.  &E.  314. 

Constmetion.] — ^A  direction  in  a  mandamus  to 
take  measures  for  *' obtaining  and  recovering 
payment "  does  not  necessarily  mean  to  bring  an 
action,  and  such  a  direction  therefore,  though  not 
accompanied  by  a  tender  of  indemnity,  does  not 
make  the  mandamus  invalid.  Rw.  v.  Southamp- 
ton  (^Commissioners),  4  L.  R.,  H.  L.  449 ;  39 
X.  J.,  Q.  B.  253  ;  23  L.  T.  Ill  ;  18  W.  R.  1171. 

Faoeifity  of  Bate.] — A  mandamus  to  church- 
-wardens  and  overseers  to  make  a  poor-rate,  re- 
<2ited  that  no  rate  had  been  made  for  the  neces- 
sary relief  of  the  poor,  pursuing  the  form  given 
"by  the  crown  office  : — Held,  that  the  writ  was 
■good,  and  that  it  sufficiently  appeared  that  a  rate 
^ad  become  necessary.  Rex  v.  JBkilaston  (Over- 
seers), 1  N.  &  P.  20  ;  W.,  W.  &  D.  163  ;  1  Jur. 
53  ;  8,  P.,  Rex  v.  Oadshy,  1  N.  &  P.  672. 

Bad  in  Fart.] — A  writ  which  is  bad  in  respect 

>of  one  of  the  matters  commanded  is  bad  in  toto, 

and  a  peremptory  mandamus  cannot  be  awarded. 

Reg,  V.  Tithe  Commissioners  for  England  and 

Wales,  19  L.  J.,  Q.  B.  177  ;  14  Jur.  290. 

Where  a  company  had  given  notice  of  requir- 
ing a  part  of  premises,  and  a  mandamus  had 
'been  obtained,  commanding  the  company  to  issue 
-a  precept  for  summoning  a  jury  to  assess  compen- 
sation lor  the  whole,  the  writ  cannot  go  for  part. 
Reg.  V.  London  and  Smith'Westem  Railway 
Company,  13  Q.  B.  775  ;  17  L.  J.,  Q.  B.  326  ;  12 
Jur.  973. 

c.  Parties. 
[See  Order  LIII.  rr.  13, 14.] 

Interest  of  Applicant  for  Writ.]~The  court  in 
the  exercise  of  its  discretion  as  to  issuing  of  a 
mandamus  requires  that  the  application  should 
be  made  by  one  who  has  a  real  interest  in  re- 
■quiring  the  duties  to  be  performed.  Reg.  v. 
Peterhorough  (Mayor),  44  L.  J.,  Q.  B.  85  ;  23 
W.  R.  343 

When  commissioners  are,  by  an  act  of  parlia- 
ment, authorized  to  receive  certain  moneys,  and 
at  the  same  time  directed  to  pay  a  portion  of 
those  moneys  to  another  body  of  persons,  the  | 


gross  sum  received  is  to  be  deemed  the  incom 
the  commissioners,  and  the  persons  to  whom 
payment  is  to  be  made  have  an  interest  in  \ 
portion,  and  are  entitled  to  enforce  paym 
Reg.  V.  Southampton  (Commissitmers),  4  L. 
H.  L.  449  ;  39  L.  J.,  Q.  B.  253  ;  23  L.  T.  Ill 
W.  B.  1171. 

Bj  and  against  whom.] — If  one  parish  of 
applies  for  a  mandamus  against  another  to  ( 
cur  in  a  rate,  the  writ  must  be  as  well  aga 
the  applicant  as  the  other.    Anon.,  2  Chit. 

In  a  rule  for  a  mandamus  to  elect  a  mayc 
subsisting  mayor  de  facto  must  always  I 
party.  Rex  v.  Bankes,  3  Burr.  1452  ;  1  W. 
445. 

It  is  not  necessary  to  specify  the  partic 
person  to  whom  a  mandamus  should  be  direc 
Reg.  V.  Carmarthen  (Corporation),  4  Jur.  3 

A  mandamus  against  churchwardens  and  o 
seers  may  be  sued  out  by  one  of  their  own  b« 
Rex  V.  Edlaiton  (Overseers),  1  N.  &  P.  20 ; 
W.  &  D.  163. 

One  writ  cannot  issue  at  the  instance  of 
persons,  for  tiie  enforcement  of  separate  claj 
although  they  have  been  successors  in  the  si 
office  in  respect  of  which  the  claims  arise.  Si 
Ex  parte,  8  D.  P.  C.  328  ;  4  Jur.  679. 

A  company  gave  notice  to  B.,  G.  and 
trading  in  co-partnership,  of  their  intentior 
take  the  premises  occupied  by  them,  for  the  ] 
poses  of  uieir  railway,  under  the  powers  of 
act  of  parliament  constituting  the  comp( 
which  incorporated  the  8  &  9  Vict,  c,  18.  A  dd 
damns  having  been  granted  to  the  company  o 
manding  them  to  iesue  their  precept  for  sumn 
ing  a  jury  to  assess  the  amount  of  compensal 
to  be  paid  to  B.,  0.  &  D.,  the  court  refusec 
quash  the  writ,  although  it  was  alleged  to  h 
been  obtained  without  the  knowledge  or  asE 
of  D.,  one  of  the  co-partners,  but  left  the  c< 
pany  to  make  a  return  of  the  facts,  if  t 
should  think  fit.  Reg.  v.  London  and  So* 
Western  Railway  Company,  13  Jur.  10. 

Mandamus  to  churchwardens  and  overseers 
produce  the  parish  rate  books  at  a  scrjitinj 
the  polls  taken  at  the  election  of  churchward 
and  overseers.  The  writ  stated  the  refusal 
the  defendants  to  be  to  the  damage  of 
parishioners,  and  the  complaint  to  be  by  th 
The  return  denied  facts  stated  in  the  indc 
inent  respecting  the  polls.  Two  parishioners, 
themselves  and  the  other  parishioners,  traver 
these  denials,  on  which  issues  were  joined,  t 
found  for  the  crown  : — Held,  that  it  sufficier 
appeared  that  the  two  parishioners  were 
prosecutors  of  the  mandamus.  Reg.  v.  Ihll 
Q.  B.  636  ;  2  G.  &  D.  803  ;  13  L.  J.,  Q.  B.  18 
Ex.  Ch.    See  also  sub-heads  supra. 

Snocessors  in  Office.]— The  5  &  6  WiU.  4,  c. 
s.  19,  is  to  be  read  with  reference  to  the  powei 
the  court  of  Queen's  Bench  t-o  compel  the  f 
formance  of  a  public  duty  by  public  office 
although  the  time  prescribed  by  statute  for 
performance  of  it  has  passed  ;  and  if  the  -put 
officer  to  whom  belongs  the  performance  of 
duty  has  in  the  meantime  quitted  his  office,  a 
has  been  succeeded  by  another,  it  is  the  duty 
the  successor  to  obey  the  writ,  and  to  do  the  a< 
when  required,  which  his  predecessor  omitted 
perfoim.  Rochester  (Mayor)  v.  Reg.  (in  erro 
El.,  Bl.  &  El.  1024  ;  27  L.  J.,  Q.  B.  434  ;  4  Ji 
N.  S.  1227— Ex.  Ch. 
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d.  Argument  and  Bula* 

Azgimemt] — After  the  detennination  of  the 
oomt  upon  a  role  nisi  for  a  mandamus,  the  qaes- 
tioQ  decided  cannot  be  again  discussed,  as  a 
special  case,  until  there  is  a  return  made  to  the 
writ.  Rex  v.  Leieater  (Jfuti/^es),  7  D.  &  R.  708. 
And  sec  7  D.  &  R.  370  ;  4  B.  &  C.  891. 

When  caose  is  shewn  against  a  rule  for  a  man- 
damns,  the  objection,  that  no  sufficient  demand 
and  lefnsal  appear,  must  be  taken  before  the 
merits  are  discussed.  Reg,  y.  Eastern  Countiei 
Railway  Company,  10  A.  &  E.  531 ;  2  P.  &  D. 
648 ;  1  BaUw.  Cas.  509. 

Xflbet  of  Misrepresentationf  in  Affidavits.] — 
The  court  will  make  a  rule  for  a  mandamus 
absolnte,  although  the  affidavits  on  which  the 
rule  nisi  was  obtained  contain  misrepresentations 
and  suppress  fiicts,  if  sufficient  remains  un- 
answered to  warrant  the  court  in  issuing  the 
writ.  Rex  V.  Payn,  1  N.  &  P.  524  ;  6  A.  &.  E. 
392 ;  W.,  W.  k,  D.  142. 

Sola — ^Form  ol] — ^The  court  will  not  grant  a 
role  in  the  altematiye  for  a  mandamus  or  a  quo 
warranto.  Reg,  ▼.  Leeds  (^Mdyor),  11  A.  &.  E. 
512 ;  5  Jut.  548. 

A  role  to  shew  cause  why  one  or  more  writs 
<xf  mandamus  should  not  issue  is  an  improper 
form  of  rule.  Reg,  y.  Bridgnorth  QMayor"),  2 
P.  &  D.  317  ;  10  A.  &  E.  66  ;  3  Jur.  384. 

Ameadmant  of  Rnle.] — ^A  mandamus  to  a  com- 
pany to  summon  a  jury  was  obtained  on  affidavits, 
shewing  that  the  applicant  had  a  claim  for  the 
value  of  land  in  his  occupation  taken  by  the 
company,  and  likewise  for  damage  done  to  his 
remaining  land  by  severing  it,  and  had  asserted 
both  claims  to  the  company.  By  mistake,  the 
rule  was  drawn  up  for  a  mandamus  to  summon  a 
jury  who  dionld  assess  the  value  of  the  land,  and 
omitted  to  mention  damages  for  severance.  The 
mandamus  was  drawn  including  both,  and  was 
quashed,  as  varying  from  the  rule.  The  court 
refused  to  amend  the  rule,  so  as  to  make  it  agree 
with  the  writ;  but  they  afterwards,  on  the 
original  affidavits,  and  on  counsel's  statement  of 
the  mistake,  granted  a  mandamus,  including  both 
objects.  Reg,  v.  JEast  Lancashire  Railway  Com- 
pany, 9  a  &.  9S0  ;  16  L.  J.,  Q.  B.  127  ;  11  Jur. 
169. 

On  an  application  to  quash  a  mandamus  for 
not  being  drawn  up  in  conformity  with  the  rule, 
the  court  will  not  amend  the  rule  to  support  the 
mandamus :  the  party  ought,  if  there  is  a  mistake, 
to  apply  to  amend  his  rule  before  the  mandamus 
issues.  Rex  v.  Water  Eaton  (^Mayor),  2  Smith, 
54.  And  see  Rex  v.  Tkcker,  6  D.  &  R.  434 ;  3 
B.  &  C.  545. 

Prarioua  Demand  and  Safasal.] — ^When  no 
demand  has  been  made  on  the  officer  of  a  corpo- 
ration to  do  an  act,  the  performance  of  which  is 
sought  to  be  enforced  by  mandamus,  the  court 
will  not  allow  the  writ  to  go,  as  a  previous 
demand  and  refusal  are  necessary.  Reg,  v. 
Sealey,  8  Jur.  496. 

A  rule  for  a  mandamus  was  discharged,  upon  a 
preliminary  objection  that  there  had  been  no  de- 
mand upon  and  refusal  by  the  party  against  whom 
it  was  prayed,  to  do  that  which  the  mandamus 
directea ;  the  conrt  refused  a  second  rule  for  the 
mandamus,  founded  on  affidavits  shewing  a  de- 


mand and  a  refusal  subsequently  to  the  discharge 
of  the  former  rule.  Thompson,  Ex  parte,  6  Q.  B. 
721 ;  14  L.  J.,  Q.  B.  176. 

If  a  local  board  of  health,  upon  a  claim  being 
made  against  them  for  compensation,  denies  all 
liability,  the  claimant  will  be  immediately  entitled 
to  a  mandamus  to  enjoin  them  in  general  terms 
to  cause  compensation  to  be  made ;  and  it  will 
not  be  necessary  for  him  to  claim  any  specific 
amount  before  applying  for  the  writ.  Reg.  y. 
Bnrslem  Board  of  Health,  1  El.  &  El.  1077  ;  29 
L.  J.,  Q.  B.  242  ;  6  Jur.,  N.  S.  696  ;  8  W.  R.  584 
—Ex.  Ch. 

Speoial  Case— Agreement  that  Mandamus  may 
Issue.] — ^When  a  special  case  is  stated  for  the 
opinion  of  the  court,  and  the  parties  agree  that, 
in  the  event  of  the  court  giving  judgment  for  the 
plaintiff,  a  mandamus  may  issue  against  the  de- 
fendant : — Held,  that  this  must  be  understood  to 
mean,  if  the  court  thinks  fit  that  it  shall  do  so. 
Nieholl  v.  Allen,  1  B.  &  S.  916. 

So  if  the  agreement  had  been  that  a  mandamus 
shall  issue.    Ih. 

e.  Bnle  Absoliite  in  the  First  Instance. 

In  what  Cases.] — A  rule  for  a  mandamus  to  an 
archdeacon,  to  administer  the  oath  of  office  to  a 
churchwarden,  was  absolute  in  tiie  fibrst  instance, 
where  there  was  no  rival  candidate,  and  no  reason 
assigned  for  the  refusal  to  administer  the  oath. 
Rex  V.  Lichfield  and  Coventry  (^Archdeacon),  5 
N.  &  M.  42  ;  1  H.  &  W.  463. 

The  rule  is  absolute  in  the  first  instance  for  a 
mandamus  to  swear  in  a  chapelwarden,  where,  on 
the  vacancy  of  a  living,  there  is  a  dispute  between 
the  curate  and  the  sequestrator  who  should  ap- 
point, and  each  has  appointed  one.  Penmddoek, 
Ex  parte,  1  H.  &  W.  347. 

A  rule  for  a  mandamus  to  churchwardens  to 
swear  in  overseers  of  the  poor,  was  g^nted  abso- 
lute in  the  first  instance.  Reg,  v.  Manchester 
(Churchwardens),  7  D.  P.  C.  707. 

See  also  sub-Jieads  supra, 

f.  Affidavits. 

Form  of,  ] — Affidavits  in  answer  to  a  rule  for  a 
mandamus  sworn  before  a  commissioner,  must 
contain  the  place  where  sworn,  otherwise  they 
cannot  be  read.  Rex  v.  W,  R,  Yorkshire 
(Justices),  3  M.  &  S.  493. 

A  mandamus  applied  for  by  the  Earl  of  Radnor 
was  directed  to  the  trustees  of  a  turnpike  road  : 
— Held,  that  an  affidavit  intitled,  *'  The  trustees 
of  the  H.  roads  on  the  prosecution  of  the  Earl  of 
Radnor,"  was  improperly  intitled,  and  could  not 
be  read.  Reg,  v.  Hamham  Roads  (Trustees'),  5 
Jur.  408. 

Where  a  rule  to  pay  the  costs  of  a  mandamus 
has  been  discharged,  on  the  ground  that  an  affi- 
davit on  which  it  was  moved  is  defectively 
intitled,  the  court  will  hear  a  fresh  application, 
but  not  where  the  defect  of  form  is  in  the  body 
of  the  affidavit.  Reg.  v.  Oreat  Western  Railumy 
Company,  D.  &  M.  471  ;  5  Q.  B.  597  ;  1  D.  &  L. 
742  ;  13  L.  J.,  Q.  B.  129  ;  8  Jur.  107. 

Fresh  Affidavits.] — ^When  a  rule  for  a  man- 
damus, obtained  by  churchwardens,  had  been 
discharged,  with  costs,  on  the  ground  that  their 
affidavits  were  imperfect,  and  a  subsequent  rule 
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was  obtained  by  the  same  parties,  on  the  same 
ground,  on  amended  affidavits,  the  court  refused 
to  hear  the  second  application  upon  the  merits, 
and  discharged  the  second  rule  also,  with  costs. 
Beg,  V.  Piekles,  12  L.  J.,  M.  C.  40. 

ff.  Serrloa  of  Bula. 

TTpon  whom.] — Service  of  a  rule  nisi  for  a 
mandamus  to  the  sessions  to  hear  an  appeal 
against  the  determination  of  the  petty  sessions, 
need  not  be  upon  the  clerk  of  the  peao^ ;  it  is 
sufficient  if  it  is  served  on  the  justices  whose 
decision  is  complained  against.  Hex  v.  Tucker^ 
5  D.  &  R.  434  ;  4  B.  &  C.  545. 

Shewing  Original.] — ^When  a  mandamus  had 
been  granted  for  the  election  of  a  mayor,  under 
1 1  Geo.  1,  c.  4,  s.  2,  and  a  rule  made  that  public 
notice  should  be  affixed  in  the  market-place, 
which  had  been  done  accordingly,  the  court 
granted  an  attachment  for  disobedience  of  the 
mandamus,  against  a  member  of  the  corporation, 
who  was  served  with  a  copy  of  the  rule,  notwith- 
standing neither  the  original  mandamus  nor  the 
rule  was  shewn  him  at  the  time  ;  for  the  public 
notice  directed  by  the  act  is  prlm&  facie  suffi- 
cient.   Hex  V.  Edyvean^  3  T.  E.  352. 

But  the  application  for  the  attachment  would 
be  well  answered,  if  the  party  could  shew  that 
he  had  no  notice  of  the  mandamus.    lb. 

Where  a  copy  of  the  writ  was  served  without 
shewing  the  original,  the  court  refused  to  set 
aside  the  service.  Bsg,  v.  BirmiTigham  and 
Oxford  Junction  Bailway  Company ^  1  El.  &  Bl. 
293  ;  22  L.  J.,  Q.  B.  195  ;  17  Jur.  24. 

h.  Amendment  of  Writ. 

When  Allowed.] — ^A  mandamus  to  a  company, 
incorporated  by  the  name  of  "  The  D.,  S.,  and 
W.  Junction  Railway,"  was  directed  to  them  as 
"  The  D.,  S.,  and  W.  Junction  Railway  Company." 
Upon  return,  the  court  amended  the  writ  by 
striking  out  the  word  "company."  Beg.  v. 
Derbyshire^  Staffordshire  and  Worcestershire 
Junction  Bailway^  2  C.  L.  R.  1653  ;  23  L.  J., 
Q.  B.   333  ;  18  Jur.  1054. 

A  mandamus  cannot  be  amended  after  a  return 
has  been  made  to  it.  Bex  v.  Stafford  (Mayor^ 
^c),  4T.R.  689. 

Where  a  mandamus  had,  under  the  direction 
of  a  special  pleader,  been  dravvn  with  a  teste  out 
of  term,  and  so  issued,  and  a  return  had  been 
made  and  demurred  to,  whereupon  the  defendant 
objected,  that  the  writ  was  wrongly  tested,  the 
court,  by  its  general  authority,  may  amend  ; 
for  the  mistake  was  that  of  the  officer,  not  the 
party,  the  officer  being  bound  to  see  that  a 
proper  teste  was  affizeid,  and  not  to  adopt  an 
irregular  one  given  by  the  prosecutor.  Beg,  v. 
Conyers,  8  Q.  B.  981  ;  15  L.  J.,  Q.  B.  300  ;  10 
Jur.  899. 


i.  Qnashinff  or  Superseding  Writ. 

Oronnds  for/] — A  mandamus  for  compensation, 
under  6  &  6  Will.  4,  c.  76,  s.  66,  was  moved  for, 
on  the  ground  that  the  prosecutor  had,  by  the 
passing  of  the  act,  lost  the  emoluments  of  an 
office  ;  and  that,  although  he  had  since  been  re- 
appointed to  another  office  at  an  increased  salary, 
there  had  been  no  agreement  between  the  prose- 


cutor and  the  corporation  that  such  incre 
should  be  deemed  a  compensation  for  the  1 
On  return  and  trial  of  an  issue,  bringing  thisf 
into  question,  the  judge  and  jury  declared  the 
selves  of  opinion  that  such  an  agreement  1 
existed  : — Held,  no  ground  for  quashing 
mandamus.  Beg,  v.  Stamford  {May or ^  <J'c." 
Q.  B.  433. 

After  a  mandamus  has  been  granted,  a  reti 
made,  and  an  issue  thereon  tried,  the  court  \ 
not  quash  the  writ  on  grounds  which  were 
might  have  been  discussed  on  shewing  ca 
against  the  application  for  it ;  as,  that  a  sugg 
tion  on  which  the  motion  was  made  is  untrue. 

A  college  may  interpose  to  stop  a  mandas 
to  a  visitor.     Bex  v.  Ely  (^Bishop^j  1  W.  Bl. 

Where  a  writ  has  been  obtained  for  a  mi 
damns  to  issue,  and  the  mandamus  taken  out 
other  terms  than  are  warranted  by  the  rule,  a 
differing  not  merely  by  adding  things  inciden 
to  a  mandamus,  but  materially  enlarging 
terms,  the  court  will  quash  the  mandamus  ;  n 
withstanding,  perhaps,  they  would  have  gran 
a  rule  as  large  if  it  had  been  applied  for  uf 
the  same  affidavits ;  and  they  will  not,  upoi 
motion  to  quash  it,  amend  the  rule,  to  supp 
the  mandamus  :  the  party  ought,  if  there  u 
mistake,  to  apply  to  amend  his  rule  before  1 
mandamus  issues.  Bex  v.  Water  Eaton  (^Mayc 
2  Smith,  54.  And  see  Bex  v.  Tucker^  5  D.  & 
434  ;  3  B.  &  0.  545. 

Fractioe.] — A  notice  of  a  motion  to  quash 
supersede  a  mandamus  or  any  other  writ  wh 
ever,  must  always  be  given.    Anon.j  1  Wils.  9 

The  mandamus  required  the  corporation,  by 
corporate  style,  to  assess  compensation  (insU 
of  requiring  the  counsel  to  assess  compensatit 
and  the  corporation  to  execute  a  bond),  af 
return  and  issue  in  fact  tried  : — Held,  that 
suming  the  writ  to  be  materially  defective 
form,  the  court  ought  not  to  quash  it  on  moti< 
Beg.  V.  Stamford  l^fayor^,  6  Q.  B.  433. 

A  rule  for  a  mandamus  was-  granted  on  a 
davits  shewing  two  grounds,  but  by  mistake  t 
rule  was  drawn  up  only  including  one  gix)ui 
The  mandamus  was  drawn  including  both,  a 
was  quashed  as  varying  from  the  rule.  Beg. 
East  Lancashire  Builway^  9  Q.  B.  980; 
L.  J.,  Q.  B.  127  ;  11  Jur.  169. 

j.  Setnm  to  Writ, 
i.  Generally, 

FartieB  to  make.] — The  court  has  a  discreti 
under  1  Will.  4,  c.  21,  s.  4,  whether  it  will  alL 
a  return  to  a  mandamus  to  be  made  and  join 
on  behalf  of  a  third  person,  claiming  a  right 
an  interest  in  or  to  the  matter  of  the  writ.  B 
V.  Cheek,  9  Q.  B.  943  ;  16  L.  J.,  M.  C.  65  ; 
Jur.  86. 

After  a  demurrer  to  a  return  by  the  pai 
to  whom  it  is  delivered,  the  court  will  let 
the  party  really  interested  to  make  a  retu] 
Beg.  V.  Paynter,  14  L.  J.,  M.  C.  182  ;  9  Ji 
926. 

When  Inooniistent.] — When  seyeral  cau: 
returned  are  inconsistent,  the  whole  is  bad.  B 
V.  Cambridge  (Mayor),  2  T.  R.  456;  4  Bu 
2008. 

That  B.  was  not  a  burgess,  that  he  was  i 
eligible  to  the  office  of  common  councilman,  a: 
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that  he  was  not  elected,  are  not  inconsistent 
returns.    lb, 

A  return  to  a  mandamus  to  admit,  or  shew 
cause  to  the  contrary,  may  shew  one  or  more,  or 
any  number  of  causes,  provided  they  are  con- 
«istent.     Wright  v.  Faueett^  4  Burr.  2041. 

It  is  inconsistent  to  state  in  a  return  to  a  man- 
damus (to  certify  the  election  of  a  recorder,  sup- 
^x»ed  in  the  writ  to  be  on  the  16th  of  January), 
that  the  corporation  was  not  then  duly  assembled ; 
and  afterwards  to  state  the  election  of  another 
corporate  officer,  to  wit,  on  the  15th  of  January. 
The  day  in  such  a  case  is  material ;  and  being  laid 
under  a  viz.,  does  not  make  any  dijfference.  Rex 
T.  York  {Mayor),  6  T.  R.  66. 

Mandamus  to  a  lord  and  the  steward  of  a 
manor  to  hear  a  plaint.  Return  :  that,  in  1835, 
the  plaint  was  set  aside,  and  annulled  for  certain 
errors ;  that  afterwards  (in  1838),  in  obedience 
to  the  writ,  the  defendants  heard  the  plaint 
again,  when,  for  the  same  errors  and  ot^iers,  it 
was  adjudged  that  the  plaint  had  been  rightly 
set  aside  in  1835,  and  that  they  could  not  take 
further  cognixance  of  the  plaint ;  that  therefore 
they  oonld  not  proceed  in  the  plaint,  as  by  the 
writ  they  were  commanded  : — Held,  first,  that 
the  return  was  not  contradictory,  on  the  ground 
that  it  stated  both  that  the  plaint  had  been  pro- 
ceeded with  in  obedience  to  the  writ,  and  that  it 
•could  not  be  so  proceeded  with  ;  and  secondly, 
that  the  return  shewed  that  judgment  had  been 
giren,  and  that  the  court  could  not  review  it. 
Reg.  V.  Old  Hall  (^Lord  of  Manor),  2  P.  &  D. 
615  ;  10  A.  &  B.  248  ;  W.,  W.  &  D.  650  ;  3  Jur. 
«68. 

Yalidity  of.] — The  mandatory  part  of  the  writ 
may  be  very  general,  but  the  return  must  be 
very  minute  in  shewing  why  the  party  did  not 
•do  what  he  was  commanded  to  do.  Reg.  v. 
Southampton  QCommitHonerii),  1  B.  &  S.  5  ;  30 
L.  J.,  Q.  B.  244  ;  7  Jur.,  N.  S.  990 ;  9  W.  R.  630. 

A  return  that  C.  was  not  dul^  elected  sexton 
according  to  ancient  custom,  that  there  is  a 
custom  for  the  inhabitants  to  remove  at  pleasure, 
and  that  C.  was  removed  pursuant  to  such 
custom,  is  good.  Rex  v.  Hlkunton  QChurcJi- 
wardens),  Ck>wp.  113. 

To  a  mandamus  requiring  A.,  a  waywarden, 
to  deliver  to  the  chuichwaidens  certain  books  of 
account,  assessments,  &c.,  in  his  custody,  power 
or  possession,  it  is  a  good  return  to  say,  that  on 
and  since  the  teste  of  the  writ,  A.  had  not  nor 
has  had  the  books,  &c.,  or  any  of  them,  in  his 
custody,  power  or  possession.  Rex  v.  Rou?id,  5 
N.  fe  M.  427  ;  4  A.  &  E.  139  ;  1  H.  &  W.  546. 

A  statute  directed  that  a  sum  of  money  should 
be  paid  to  commissioners  who  wero  therewith  to 
execute  all  such  works  as  shall  from  time  to 
time  be  deemed  necessary,  proper  or  expedient, 
for  patting  certain  banks  and  bridges  in  a  per- 
manent state  of  stability  and  security,  and  for 
constructing  the  fore-lands  and  slopes  of  the 
banks,  as  far  as  practicable,  upon  one  uniform 
system.  By  a  mandamus,  reciting  this  clause, 
and  that  the  money  had  been  paid  to  the  com- 
missioners, they  were  ordered  to  proceed  to  put 
the  banks  forthwith  in  a  permanent  state  of 
stability  and  security,  and  to  construct  the  fore- 
lands and  slopes  of  the  banks,  as  far  as  practic- 
able, upon  one  uniform  system: — Return,  that 
the  commissioners  had  from  time  to  time,  at  all 
times  £rom  the  passing  of  the  act,  hitherto  pro- 
ceeded to  execute  all  such  works  as  should  be 


or  were  from  time  to  time  deemed  necessary, 
proper  or  expedient  for  putting  the  banks  in  a 
permanent  state  of  stability  and  security,  and 
for  constructing  the  fore-lands  and  slopes  of  the 
banks,  as  far  as  practicable,  upon  one  uniform 
system  : — Held,  an  insufficient  return,  and  a 
peremptory  mandamus  awarded.  Rex  v.  Ouse 
Bank  Commissianers,  3  A.  &  E.  544. 

Mandamus  to  the  officers  of  a  parish  included 
in  a  union,  reciting  the  due  appointment  of 
certain  persons  to  be  guardians  of  the  poor  of 
the  union,  and  directing  them  to  pay  a  sum  out 
of  the  poor-rates  collected  by  them,  to  the 
treasurer  of  the  union  : — Return,  that  the  sup- 
posed guardians  were  not  nor  were  any  of  them 
duly  appointed  under  the  provisions  of  the  act, 
and  that  at  the  issuing  of  the  writ  guardians 
therein  mentioned  were  not,  nor  were  any  of 
them,  guardians  of  the  poor  of  the  union : — 
Held,  that  the  return  was  insufficient  for  not 
distinctly  setting  forth  any  defect  in  the  ap- 
pointment. Reg.  V.  St.  Andrew  and  St.  George" z 
iOovemors,  ^r.),  10  A.  &  E.  736. 

• 

Amendment  o£] — The  court  would  not  allow 
the  defendants  in  a  traverse  to  amend  the  return 
to  a  mandamus  by  setting  forth  a  different 
constitution,  where  the  application  was  after 
verdict.  Rex  v.  Orampound  (^Mayor,  <Jv.),  7 
T.  R.  699. 

A  clerical  mistake  maybe  amended  in  the 
return,  after  the  return  has  been  filed.  Rex  v. 
Lyme  Regu  (^Mayor,  «J*c.),  1  Dougl.  135. 

The  court  will  not  direct  in  what  manner 
justices  shall  make  their  return  to  a  mandamus ; 
but  if  the  return  made  to  it  is  insufficient  to 
raise  the  question  intended  to  be  agitated,  the 
court  will,  at  the  instance  of  the  party  interested, 
make  a  rule,  giving  the  justices  liberty  to  amend 
in  the  manner  required,  if  they  wish  to  do  so. 
Rex  V.  Marriott,  1  D.  &  R.  166. 

A  rule  for  a  mandamus  to  a  magistrate  com- 
manding him  to  issue  a  warrant  of  distress  upon 
the  goods  of  A.,  who  shewed  cause  against  the 
rule,  was  made  absolute,  and  a  return  was 
subsequently  made.  The  court  allowed  A.  to 
amend  the  return,  no  loss  of  time  or  other  injury 
being  occasioned  thereby,  but  not  to  file  a 
separate  return.  Reg.  v.  Paynter,  14  L.  -J.,  M. 
C.  182  ;  9  Jur.  926. 

Withdrawing.] — Leave  may  be  given  to  with- 
draw a  return  by  consent.  Rex  v.  Barker,  3 
Burr.  1379. 

Inspection  of  Doonmants  referred  to.l  —  A 

mandamus,  the  object  of  which  is  to  enforec  a 
civil  right,  is  a  proceeding,  in  aid  of  which,  under 
14  &  15  Vict.  c.  99,  s.  6,  a  judge  may  grant  an 
order  for  the  inspection  of  documents  by  either 
of  the  litigant  parties,  when  the  return  to  such 
writ  is  traversed.  Reg,  v.  Ambergate  Railway 
Company,  17  Q.  B.  957  ;  16  Jur.  777. 

False  Satnm.] — ^An  action  will  lie  for  a  sup- 
pressio  veri  in  a  return  as  well  as  for  an  allegatio 
falsi.  Rex  v.  Lyme  Regit  QMayor,  ^r.),  1 
Dougl.  149. 

Though  by  9  Anne,  c.  20,  s.  2,  the  prosecutor 
of  a  mandamus,  to  which  there  is  a  return,  and 
issue  taken  on  the  facts  therein,  had  an  option 
to  try  the  question  in  the  same  county  in  which 
he  might  have  brought  an  action  for  a  false 
return,  yet,  if  all  the  material  facts  are  alleged 
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in  one  county,  and  i^sue  takeix^thereon  there,  he 
cannot  issue  the  venire  facias  into  another 
countj,  thoagh  he  might  originally  have  alleged 
the  facts  there,  and  have  there  brought  his 
action  for  a  false  return.  Rex  v.  Newcastle- 
upon-Tyne  (May or ^  4"^.),  1  East,  114. 

ii.   Pleadhigs, 

[See  Order  LIII.  r.  9.] 

Several  Matters  by  Leave.! — The  prosecutor 
may  plead  several  matters  to  tne  return  by  leave 
of  the  court.  Reg.  v.  Amhergate  Railway  Com- 
2)any,  17  Q.  B.  957  ;  16  Jur.  777. 

Bnfficiency  of.]— To  a  mandamus,  suggesting 
that  trustees  of  a  turnpike-road  had  carried  the 
road  over  the  private  grounds  of  C,  but  had  not 
(as  directed  by  4  Geo.  4,  c.  95,  s.  66)  fenced 
them  on  each  side,  and  commanded  them  to  do 
so,  a  return  was  made :  1.  Denying  that  the 
land  belonged  to  C.  2.  Alleging  that  the  trust 
tees  had  made  satisfaction  to  C.  (under  3  Geo.  4, 
c.  126,  s.  83)  for  the  damage  done  by  so  carrying 
the  road,  which  satisfaction  C.  had  accepted, 
had  taken  security  for  the  amount,  and  had  pro- 
ceeded to  inforce  the  security.  3.  Alleging  that 
the  trustees  had  no  funds  enabling  them  to 
execute  the  required  work.  C*  pleaded,  tender- 
ing issue  on  the  denial  of  property,  and  leaving 
the  other  allegations  unanswered.  Issue  was 
joined,  and  a  verdict  found  for  the  crown: — 
Held,  that  the  unanswered  allegations  were  no 
valid  return  ;  that  the  want  of  funds  was  no 
excuse  after  the  road  had  been  made  ;  and  that 
the  prosecutor,  having  succeeded  on  the  plea, 
was  entitled  to  a  peremptory  mandamus.  Reg, 
V.  Luton  Roads  (Trustees')^  1  Q.  B.  860. 

Mandamus  to  the  defendant,  as  yicar  of  a 
parish,  to  restore  the  prosecutor  to  the  office  of 
clerk  and  sexton  of  the  parish.  The  return, 
after  alleging  the  right  of  the  defendant,  as 
vicar,  to  remove  for  lawful  cause,  and  upon  any 
vacancy  legally  arising  to  nominate,  appoint  and 
admit  a  legal  and  discreet  person,  stated  the 
dismissal  of  the  prosecutor  by  the  defendant  for 
various  acts  of  misconduct,  alleging  them  to 
have  been  done  by  the  prosecutor  in  the  presence 
and  hearing  of  the  defendant,  and  also  the  ap- 
pointment of  another  person  by  the  defendant 
in  his  place.  The  prosecutor,  in  his  first  plea, 
admitted  the  right,  as  alleged  by  the  vicar,  and 
the  appointment  of  another  person  as  clerk  in  his 
place,  out  pleaded  de  injurii  as  to  the  residue  of 
the  return  ;  and  pleaded  secondly,  that  he  was 
not,  before  the  removal  from  his  office,  sum- 
moned by  the  defendant  to  answer  or  explain 
the  charges  and  cause  of  dismissal : — Held,  first, 
that  the  return  was  bad,  for  not  shewing  that 
the  prosecutor  had  had  an  opportunity  of 
answering  the  charges  made  against  him  before 
dismissal.  Reg.  v.  Smithy  D.  &  M.  664  ;  6  Q.  B. 
614  ;  14  L.  J.,  Q.  B.  166. 

Held,  secondly,  that  the  second  plea  only  ad- 
mitted the  truth  of  the  charges  for  the  purpose 
of  that  plea,  and  that  the  whole  record  shewed 
no  such  admission,  as  the  truth  of  the  charge 
was  put  in  issue  by  de  injuria.    Ih. 

Mandamus  to  enter  a  person  on  the  burgess 
roll.  Return  that  he  was  not  duly  qualified,  and 
was  disqualified  by  reason  of  his  nonpayment  of 
the  borough  rate.  The  borough  rate  was  in- 
valid : — Held,  that  the  former  part  of  the  return 


was  distinct  from  the  latter,  and  constitute 
good  return.  Reg.  v.  New  Windsor  QMn'i 
|-/?.),  7  Q.  B.  908 ;  14  L.  J.,  Q.  B.  319  ;  9  3 
798. 

Trayersing  Immaterial  Allegation.]  —  M 
damns  to  the  lord  and  steward  of  a  manox 
admit  P.  upon  payment  of  the  usual  fines  t 
fees  to  copyhold  estates,  which  were  alleged 
the  writ  to  have  descended  to  her  as  the  heir 
at-law  of  T.  deceased,  who  was  her  mater 
uncle,  and  the  person  last  seised.  The  ret 
alleged  that  the  estates  did  not  descend  to  P 
the  heiress  of  T.,  and  that  P.  was  a  stranger 
blood  to  T.,  and  not  entitled  to  the  estates  whei 
T.  died  so  seised.  Plea,  that  P.  was  not  a  stran 
in  blood  to  T.  as  alleged  : — ^Held,  that  the  p 
was  to  be  considered  as  a  distinct  and  single  p 
and  that  it  traversed  an  immaterial  allegatioi 
the  return,  and  was  therefore  bad.  Reg.  v.  Den 
1  El.  &  Bl.  829  ;  22  L.  J.,  Q.  B.  247;  17  Jur.  S 

A  mandamus  to  a  board  of  health,  recited  t 
the  prosecutor  had  been  injured  by  the  exer« 
by  the  board  of  the  powers  of  the  act ;  that 
had  demanded  compensation  from  the  board,  i 
that  they  had  denied  all  liability ;  and  enjoii 
the  board  to  cause  compensation  to  be  made 
him  out  of  the  general  or  special  rate  to  be  lev 
under  the  act.  The  return  stated  that  the  bo 
had  not  denied  all  liability,  and  that  the  board  ^ 
always  ready  to  make  compensation  as  soon  a 
had  been  duly  ascertained  under  the  act ;  tha 
had  not  yet  been  so  ascertained,  nor  had  the  i 
secutor  taken  any  steps  towards  having  it  asc 
tained,  nor  given  the  board  notice  of  the  amoi 
of  his  claim,  nor  informed  it  whether  it  was  ab 
20Z.,  nor  appointed  nor  given  notice  of  his  int 
tion  to  appoint  an  arbitrator.  This  return  ^ 
traversed  generally;  and  on  the  trial  it  was  foi 
that  the  board  had  denied  all  liability;  and  a  ^ 
diet  was  entered  for  the  prosecutor.  On  a  mot 
to  enter  the  verdict  on  the  rest  of  the  return 
the  board,  and  to  enter  judgment  for  them 
Held,  that  under  11  &  12  Vict.  c.  63,  s.  144, 
mandamus  was  good,  and  that  the  prosecutor  i 
entitled  to  a  verdict  on  the  whole  return,  and 
a  peremptory  mandamus ;  for  that  as  it  did  ] 
appear  on  the  return  that  there  was  any  disp 
as  to  amount,  the  rest  of  the  allegations  in  i 
return  (beyond  the  traverse  of  the  denial  of  ] 
bility,  which  had  been  found  for  the  prosecut 
were  immaterial.  Reg.  v.  Rurslem  Board 
Healthy  1  Kl.  &  El.  1077  ;  28  L.  J.,  Q.  B.  346 
Jur.,  N.  S.  1394  ;  7  W.  R.  551. 

Argamentatiye  Traverie.] — A  mandamus 
admit  A.  an  attorney  of  the  Lord  Mayor's  Con 
alleged  it  to  be  an  inferior  court.  The  retu 
without  traversing  this  allegation  in  terms,  set  ( 
at  length  the  peculiar  customs  and  juri»lictj 
of  the  court,  in  order  to  shew  that  it  was  i 
within  the  operation  of  the  6  &  7  Vict.  c.  73 
27  : — Held,  on  special  demurrer,  that  the  retu 
was  not  bad  in  form,  as  an  argumentative  trave 
of  the  allegation  in  the  writ.  Reg.  v.  Lond 
(Mayor,  ^r.),  13  Q.  B.  1 ;  19  L.  J.,  Q.  B.  185 ; 
Jur.  867. 

Traversiiig  Matter  of  Law.] — By  a  dock  a 
persons  were  formed  into  a  company  for  imprc 
ing  a  port,  and  made  proprietors  of  the  wor] 
and  were  authorized  and  required  to  make,  co] 
plete  and  maintain  a  new  course  or  channel  i 
a  river,  the  same  to  be  of  equal  depth  &] 
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breadth  at  the  bottom,  and  with  equal  inclina- 
tions of  the  sides,  as  the  then  present  river 
oourae  had  in  those  parts  thereof  which  had  not 
been  excavated  or  embanked,  or  as  near  as  ci  ream- 
stances  would  admit,  except  in  such  parts  of  the 
new  course  as  should  be  cut  through  rock  or  stone. 
A  mandamus  issued  to  the  company,  stating  in  the 
inducement  that  the  company  had  made  and  com- 

Sleted  a  new  channel,  but  that  parts  of  the  south 
ank  or  side  not  cut  through  rock  or  stone  had 
since  become  and  were  broken  down  and  out  of 
repair,  and  the  inclination  of  the  side  was  thereby 
greatly  altered,  to  the  danger  of  obstruction  of  the 
navigation.  And  the  company  was  commanded 
to  repair  and  maintain  the  parts  of  the  south  bank. 
Betnm,  that  the  company  was  not  required  by 
the  statute,  nor  otherwise  liable,  to  repair  and 
maintain  the  said  parts ;  and  that,  as  near  as 
circumstances  had  admitted  or  did  admit,  they 
had  maintained  the  new  course  of  equal  depth 
and  breadth  at  the  bottom,  and  with  equal  incli- 
nation of  the  sides,  as  the  river  course,  at  the 
time  of  the  act  passing,  had  in  those  parts  which 
bad  not  been  excavat^  or  embanked,  and  except 
such  parts  of  the  new  course  as  had  been  cut 
throogh  rock  or  stone  : — Held,  that  the  first  part 
of  the  return  was  bad,  as  traversing  matter  of 
law,  and  also  because  a  legal  liability  appeared. 
Rm.  v.  Bristol  Dock  Camjfony,  2  Q.  B.  64  ;  2 
Bailw.  Gas.  599 ;  6  Jur.  216. 

Held,  also,  that  the  second  part  was  also  bad, 
as  not  answering  the  mandatory  part  of  the  writ, 
but  applying  only  to  matter  stated  in  the  writ 
as  a  consequence  of  the  omission  to  repair.    lb, 

BmtBnX  Traverse.] — ^A  mandamus  stated  that 
L.  was  an  inhabitant  householder,  and  had  paid 
all  rates,  including  all  such  borough  rates  directed 
to  be  paid  under  5  &  6  Will.  4,  c.  76,  as  had 
become  payable  by  him,  except  such  as  had  be- 
come payable  within  six  months  next  before  the 
31st  oi  August ;  that  the  overseers  inserted  his 
name  in  the  burgess  list,  and  that  at  the  revision 
iA  the  list  the  mayor  expunged  it.  The  return 
traversed  the  allegation  as  to  payment  of  rates, 
and  alleged  nonpayment  of  a  certain  borough 
rate : — ^Held,  that  the  title  set  up  in  the  writ  was 
answered,  and  that  a  general  traverse  of  the 
allegation  in  the  writ  as  to  payment  of  rates 
was  sufficient.  Jtex  v.  Dover  (^Mayor'),  16  L.  J., 
M.  C.  97 ;  11  Jur.  710.  Affirmed  on  error,  11 
Q.  B.  260  ;  17  L.  J.,  M.  C.  95  ;  12  Jur.  334— Ex. 
Ch, 

TraTsraing — ^Aftar  Coneiliom.]  —  The  prose- 
cutor of  a  mandamus,  to  which  a  return  has  been 
made,  having  moved  for  a  concilium,  and 
the  court  having,  upon  argument,  adjudged  that 
the  return  is  sufficient  in  point  of  law,  cannot 
afterwards  traverse  the  facts  contained  in  the 
return.  Bex  v.  London  (^Mayor^  ^t.),  3  B.  dc 
Ad.  255. 

The  prosecutor  of  a  mandamus  moved  to  take 
the  return  off  the  file,  on  affidavit,  and  on  objec- 
tions made  against  the  validity  of  the  return 
itself ;  the  court,  after  argument  on  the  law  and 
facts,  ordered,  in  general  terms,  that  the  rule 
should  be  discharge  The  defendant  then  tra- 
versed the  return.  On  motion  to  take  the  tra- 
verse off  the  file,  be<»use  judgment  had  already 
been  given  in  favour  of  the  validity  of  the  return : 
— Held,  that  discharging  a  rule  under  the  circum- 
stances was  not  equivalent  to  a  judgment  on  con- 
cilium, and  that  tne  prosecutors  were  entitled  to 


traverse,  the  court  saying,  that  they  did  not 
intend,  on  the  motion,  to  decide  upon  the  validity 
of  the  return  in  point  of  Jaw.  Beg,  v.  Payn,  11 
A.  &  E.  955  ;  3  P.  &  D.  623. 

But  where  the  court  quashes  part  of  a  return 
to  a  mandamus  on  a  concilium,  they  will  allow 
the  prosecutor  to  traverse  the  other  part  of  the 
return  after  the  judgment  on  concilium.  Beg^ 
V.  North  Midland  Bailway  Company^  3  P.  &  D.. 
622  ;  11  A.  &  E.  955,  n.;  2  Railw.  Gas.  1. 

Demurrer  to,  and  Argument.] — Where,  oa 
return  to  a  mandamus  (to  admit  a  copyholder), 
a  concilium  has  been  obtained,  and  the  return, 
on  argument,  held  sufficient  in  law,  and  a. 
peremptory  mandamus  awarded,  the  court  will 
not,  at  the  instance  of  the  party  making  such 
return,  direct  the  prosecutor  to  demur,  in  order 
that  the  case  may  go  to  a  court  of  error.  Bex  v. 
Oundle  QManor),  1  A.  &  E.  283  ;  3  N.  &  M.  484. 

On  demurrer  to  a  traverse  of  the  return,  the. 
defendant  may  impeach  the  validity  of  the  writ> 
Clarke  v.  Leicestershire  and  Northampto7ishir& 
"Canal  Company,  6  Q.  B.  898  ;  3  Bailw.  Gas.  73a 
—Ex.  Gh. 

Although  the  return  may  be  in  the  nature  of  a 
demurrer,  the  counsel  for  the  crown  is  entitled  to 
begin.  Bex  v.  St,  Panoras  (^Church  Trustees') j, 
1  N.  &  P.  607  ;  6  A.  &  E.  314. 

The  party  demurring  to  a  return  is  entitled  to 
be  first  heard  as  in  an  ordinary  demurrer.  Beg, 
V.  Smith,  D,  &  M.  564  ;  6  Q.  B.  614 ;  13  L.  J., 
Q.  B.  166. 

Upon  demurrer  to  a  plea  to  a  return,  the  court 
refused  an  application  dt  the  prosecutor  that  he 
might  withdraw  his  plea,  and  argue  the  question 
upon  the  return.  Beg,  v.  York  (^Mayor,  ^c),  6 
Jur.  1082. 

Where  a  return  is  set  down  for  argument  on  a 
concilium,  the  defendant  may  take  objections  to 
the  writ  in  matters  of  substance.  Beg.  v.  Powell^ 
4  P.  &  D.  719 ;  1  Q.  B.  352. 

k«  When  Betum  Quashed. 

On  what  Orounds.] — The  court  will  not  quash 
a  return  to  a  mandamus  (which  directed  an 
inferior  court  to  give  judgment  on  an  indict^ 
ment)  merely  because  it  states  an  erroneous 
judgment  given  below  ;  but  a  writ  of  error  must 
be  brought  to  reverse  that  judgment.  Bex  v. 
W.  B,  Yorkshire  (^Justices),  7  T.  R.  467. 

Praotiee.] — A  rule  for  quashing  a  return  to  a 
mandamus  need  not  go  into  the  crown  paper. 
Bex  V.  St,  Kath^'ine's  Dock  Company,  1  N.  &  M. 
121 ;  4  B.  &  Ad.  360. 

It  is  discretionary  in  the  court  either  to  deter- 
mine the  validity  of  a  return  to  a  mandamus  on 
motion,  or  to  order  the  cause  to  be  set  down  in 
the  crown  paper  for  argument.    lb. 

In  shewing  cause  against  a  rule  for  quashing 
a  return,  the  defendant  may  object  that  the  writ 
was  improperly  issued.    lb. 

When  a  return  is  not  frivolous  on  the  face  of 
it,  its  validity  must  be  urged  on  a  concilium, 
and  not  on  a  rule  for  quashing  the  return.  Beg. 
V.  St,  Saviour's,  Southwark  (  }Varde7u,  ^c),  3  N, 
&  P.  126. 

As  to  Fart.] — If  a  return  consists  of  several 
independent  matters,  not  inconsistent  with  each 
other,  but  part  of  them  good  in  law  and  part 
bad,  the  court  may  quash  the  return  as  to  such 


Ill 


MANDAMUS. 


112 


part  only  as  is  bad,  and  pat  the  prosecutor  to 
plead  to  or  traverse  the  rest.  Rex  y.  Cambridge 
iMayor),  2  T.  R.  456  ;  4  Bur.  2008  r  S.  P.,  Rex 
V.  York  (Mayor),  5  T.  R.  66. 

The  court  may  quash  part  of  a  return  on 
concilium  as  well  as  on  motion,  and  allow  the 
prosecutor  to  traverse  part  of  the  return  after 
the  judgment  on  concilium.  R^Q'  '^*  ^^orth  Mid' 
land  Railway  Company ^  3  P.  &  D.  622  ;  11  A.  & 
£.  955,  n. ;  2  Railw.  Cas.  1. 

AffldaTits.] — On  shewing  cause  against  a  rule 
for  quashing  the  return,  affidavits  cannot  be 
read.  Rex  v.  Harham  Roads  (^Trustees'),  4  Jur. 
50. 

Taking  off  File.]— Nor  will  the  court,  in  such 
case.  Older  a  return  to  be  taken  off  the  file,  on 
the  ground  of  its  being  a  contempt  of  court,  as 
disclosed  by  affidavits.  Reg,  v.  Payne,  3  N.  &  P. 
1G5  ;  1  W.,  W.  &  H.  105. 

L  Judffment. 

Under  9  Anne,  c.  20  and  1  Will.  4,  c.  21,  s.  3, 
judgment  non  obstante  veredicto  may  be  given 
for  the  party  making  return  to  a  mandamus. 
Reg,  V.  Darlington  School  (Oovemora\  6  Q.  B. 
682. 

When  a  mandamus  had  been  issued,  which 
ought  not  to  have  issued,  against  a  railway  com- 
pany for  making  a  road,  and  the  return  merely 
traversed  a  part,  and  the  issue  then  raised  had 
been  found  against  the  company,  and  a  peremp- 
tory mandamus  had  been  awarded  : — Held,  that 
on  a  writ  of  error,  the  court  being  satisfied  that 
the  mandamus  itself  ought  not  to  have  issued, 
had  properly  reversed  the  whole  judgment. 
Reg.  V.  South-Eastern  Railway  Company,  4  H. 
L.  Cas.  471;  17  Jur.  931. 

Before  6  &  7  Vict.  c.  67,  s.  2,  the  Court  of 
King^s  Bench  having  allowed  the  sufficiency 
of  a  return,  and  therefore  refused  to  grant  a 
peremptory  writ,  the  party  applying  brought 
his  writ  of  error  into  parliament : — Held,  that 
no  writ  of  error  lay,  it  being  merely  an  award 
of  the  court,  and  not  strictly  a  formal  judgment. 
Pender  v.  Herle,  3  Bro.  P.  C.  506. 

4.  Pebbmptobt  Mandamus. 

By  Rules  of  the  Supreme  Court,  1883,  Ord. 
LIII.  r.  6,  the  court  or  a  judge  may,  if  they  or 
he  think  Jit,  order  that  any  writ  of  mandamus 
shall  he  peremptory  in  the  first  instance. 

In  what  Oases.] — When  a  mandamus  is  ad- 
dressed to  churchwardens  during  their  year  of 
office,  and  disobeyed  by  them  during  that  period, 
it  is  no  reason  for  reusing  a  peremptory  writ 
that  their  year  of  office  has  expired.  Reg,  v. 
Allen,  8  L.  R.,  Q.  B.  69  ;  42  L.  J.,  Q.  B.  37  ;  27 
L.  T.  707  ;  21  W.  R.  190. 

A  party,  whose  right  to  an  office  has  been  es- 
tablished by  a  verdict,  cannot  have  a  peremptory 
mandamus  to  restore  him  to  his  office  until  he 
has  signed  judgment  in  the  action.  Neale  v. 
Bowles,  1  H.  &  W.  584. 

A  peremptory  mandamus  will  not  be  awarded 
until  the  proceedings  on  the  first  mandamus  are 
complete.  Rm,  v.  Baldwin,  8  A.  &  E.  947 ;  3  P. 
&  D.  124  ;  1  W.,  W.  &  H.  681. 

The  court  granted  a  peremptory  mandamus, 
in  the  first  instance,  to  the  bailiff  of  the  Honor 


of  Pontefract,  to  deliver  up  the  corpse  of  a 
person  who  had  been  committed  to  his  custody 
under  a  ca.  sa.,  and  which  he  detained  on  the 
ground  of  certain  fees  due  to  him  remaining 
unpaid.  Wakefield  (^Bailiff ),  In  re,  1  6.  &  D. 
666  ;  5  Jur.  989  ;  S,  C,  nom.  Reg,  v.  Fox,  1  Q.  B. 
246. 

The  court  will  not  grant  a  peremptory  man- 
damus to  reinstate  a  person  in  a  corporate  office 
though  the  return  made  may  be  objectionable  or 
defective  in  point  of  form,  'i.  the  facts  stated  on 
that  return  justify  the  court  in  refusing  the  man- 
damus as  matter  of  discretion  ;  such  as  to  compel 
the  corporation  to  restore  an  officer  whom  they 
would  be  bound  immediately  to  remove  in  a  more 
formal  manner.  Re^  v.  Bristol  (Mayor),  1  D. 
&  R.  389  ;  S,  C,  nom.  Rex  v.  Griffiths,  5  B.  &  A. 
731.  And  see  Rex  v.  Bank  of  England,  2B.  k, 
A.  620. 

Satnm.] — A  return  stating  an  excuse  for  non- 
compliance with  a  peremptory  writ,  is  inadmis- 
sible. Reg.  V.  Poole  (^Mayor,  Jf'cJ),  1  G.  &  D. 
728  ;  8,  a,  nom.  Reg,  v.  Ledgard,  1  Q.  B.  616. 

There  cannot  be  a  return  to  a  peremptory 
mandamus.    Reg.  v.  Hudson,  9  Jur.  345. 

Quashing  when  TTnneeesiary.] — After  judg- 
ment for  the  crown  on  a  return  to  a  mandamus, 
the  defendants  having  voluntarily,  and  with  the 
prosecutor's  consent^  done  the  act  enjoined,  the 
court  will  quash  a  peremptoiy  writ  of  mandamus 
as  unnecessary  and  an  abuse  of  the  process  of 
the  court.  Reg.  v.  Saddlers'  Company,  4  B.  & 
S.  570  ;  33  L.  J.,  Q.  B.  68. 

Error  on.] — ^Upon  the  award  of  a  peremptory 
mandamus  error  will  not  lie,  there  being  no  plea 
to  it,  and  therefore  not  in  the  nature  of  a  judg- 
ment Dublin  (J)ean,  Jj^c.)  v.  Rex  (in  error), 
I  Bro.  P.  C.  73. 

The  grant  of  a  peremptory  mandamus  is  not  a 
matter  of  discretion  but  is  a  decision  upon  a 
right,  declaring  what  is  or  what  is  not  la^ul  to 
be  done  ;  and  such  decision  is  subject  to  review. 
Reg,  V.  All  Saints  (Wigan),  1  App.  Cas.  611  ; 
35  L.  T.  381  ;  25  W.  R.  128— H.  L.  (B.) 

Attaehment.]  —  An  attachment  cannot  be 
granted  against  the  mayor,  aldermen  and  bur- 
gesses of  a  borough,  for  disobedience  to  a 
peremptory  writ  requiring  them  to  pay  a  sum  of 
money  secured  by  a  compensation  bond  under 
the  corporation  seal,  but  the  particular  indi- 
viduals who  had  been  concerned  in  disobeying 
the  writ  must  be  named  in  the  rule  for  the 
attachment.  Reg,  v.  Poole  (Mayor,  Jfc),  1 
G.  &  D.  728  ;  S.  C,  nom.  Reg.  v.  Ledgard, 
1  Q.  B.  616. 

An  attachment  was  ordered  against  the  mayor 
of  a  corporation,  for  not  making  a  return  to  a 
peremptory  mandamus  within  the  time  prescribed 
by  the  writ,  though  there  was  no  personal  ser- 
vice. Rex  V.  Powey  (Mayor,  A'c),  5  D.  &  R. 
614  ;  2  B.  &  C.  584. 

5.  Damaqks. 

Who  Entitled  to.] — ^All  prosecutors  of  a  man- 
damus are,  by  1  Will.  4,  c.  21,  entitled  to 
damages  and  costs,  whether  an  action  for  a  false 
return  can  be  sustained  by  them  or  not.  Reg.  v. 
Fall  (^in  error),  1  Q.  B.  636  :  2  G.  &  D.  803  : 
13  L.  J.,  Q.  B.  187— Ex.  Ch. 
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The  jniy  haTing  omitted  to  find  damages  on  a 
traTene  to  a  mandamus  : — Held,  that  tht  judge 
who  tried  the  canse  might  order,  from  his  recol- 
lection, the  verdict  to  b^  entered  on  the  postea  for 
nominal  damages,  though  the  associate's  indorse- 
ment on  the  nisi  prius  record  was  only  '*  verdict 
for  the  crown."    lb. 

Xzsemtion.] — Where,  on  a  mandamus  to  admit  a 
freeman,  the  party  pleads,  and  damages  and 
costs  are  given  to  the  prosecutor,  he  is  entitled 
to  levy  in  execution  for  the  sheriffs  poundage 
also,  under  43  Geo.  3,  c.  46.  Bex  v.  Glamorgan 
(^Uayor,  Jf'eJ),  2  Smith,  8. 

Few  TximL] — If  on  the  trial  of  an  issue  joined 
npon  a  mandamus,  the  jury  finds  a  special  ver- 
dict as  to  the  facts,  but  omits  to  find  damages  or 
ooets,  the  verdict  is  imperfect ;  and  therefore  no 
judgment  ought  to  be  given  upon  it,  but  a  venire 
iaaaa  de  novo  should  be  awarded.  Shrewsbury 
(^Town)  V.  Ky nation  (in  error'),  7  Bro.  P.  C.  396. 

6.  Costs. 

Against  Whom.] — Where  a  return  to  a  man- 
damus, shewing  cause  for  disobedience  to  the 
writ,  is  made  by  the  inhabitants  of  a  parish,  it 
the  retom  is  quashed,  the  court,  in  granting 
costs,  will  ascertain  which  of  the  inhabitants 
joined  in  making  the  return,  and  make  the  rule 
for  costs  absolute  against  them.  Reg,  v.  St, 
Savumr'i iSouthioark),^  K.  &  P.  345  ;  7  A.  &  E. 
S26  ;  1  W.,W.  &  H.  234  ;  2  Jur.  665. 

Wliere  magistrates  are  present,  but  take  no 
part  in  the  proceedings,  the  application  against 
them  will  he  dischaiged,  with  costs.  Reg,  v. 
Radnor  (Earl),  8  D.  P.  C.  717  ;  4  Jur.  460. 

Li  what  CasM  Granted.]  —  The  rule  that  a 
party  who  unsuccessfully  opposes  a  rule  for  a 
mandamus  to  set  right  the  decision  of  an  Inferior 
court,  must  pay  the  costs  occasioned  by  the  man- 
damus, applies  to  a  party  shewing  cause  in  the 
first  instance.  Reg,  v.  Derby  Recorder^  2  L.,  M. 
&P.  292. 

The  court,  in  the  exercise  of  its  discretion,  will 
grant  costs  to  the  prosecutors,  although  there 
may  have  been  doubtful  questions  of  law  raised 
on  the  return.  Reg,  v.  St.  Saviour's^  Southioarkj 
3  N.  &  P.  346  ;  7  A.  &  E.  925 ;  1  W.,  W.  &  H. 
234 ;  2  Jur.  565. 

Where  public  functionaries,  such  as  a  clergy- 
man or  a  schoolmaster,  endowed  under  an  act  of 
parliament,  are  obliged  to  come  before  the  court 
for  a  mandamus  to  obtain  their  dues  under  an 
act  of  parliament,  the  court  will  award  costs  to 
them.    lb. 

When  a  party,  required  by  law  to  pronounce  a 
decision  on  certain  points,  is  brought  before  the 
court  by  a  motion  impugning  such  decision,  the 
general  rule  is,  that  he  shall  have  costs,  if  the 
application  fails.  Rex  v.  Bridgnorth  (Mayor). 
10  A.  &  £.  66. 

After  argument  and  judgment  on  return  to  a 
mandamus,  the  court  will  give  costs  to  the  party 
succeeding,  unless  a  very  strong  ground  of  exemp- 
tion is  shewn  on  the  other  side.  Reg.  v.  Newbury 
(Mayor,  ^v.),  1  Q.  B.  751 ;  2  G.&  D.  109  ;  6  Jur. 
821 ;  8.  P.J  Reg,  v.  Eastern  Counties  Railway 
Company,  3  Bailw.  Cas.  186. 

Upon  a  rule  for  mandamus  to  inspect  the 
register  of  a  company  by  one  of  its  proprietors, 
the  company  opposed  on  the  ground  that  the 


applicant  was  prompted  by  improper  motives. 
Although  the  majority  made  the  rule  absolute, 
one  of  the  court  expressed  his  opinion  that  the 
object  of  the  application  was  not  justifiable,  and 
dissented  from  the  decision: — Held,  that  this 
was  no  ground  for  setting  aside  the  ordinary 
rule,  by  which  costs  are  given  to  the  successful 
party.  Reg.  v.  Wilts  and  Berks  Caiuil  Naviga- 
tion, 30  L.  T.  498. 

When  a  writ  of  mandamus  is  opposed,  the 
court  will  in  all  cases  grant  costs  against  the  party 
so  opposing  it,  even  when  the  opposition  is  with- 
drawn before  the  time  for  argument  of  the  rule 
arrives.  Ludlow  Union  (Guardians)  v.  Bir- 
mingham  Union  (Guardians),  44  L.  J.,  M.  C. 
48  ;  31  L.  T.  687. 

When  no  cause  is  shewn  a  different  rule  may 
be  adopted.    lb. 

Judgment  of  ouster  having  been  given  in  a  quo 
warranto  against  a  person  exercising  the  office 
of  an  alderman  of  a  borough,  and  the  town 
council  having  failed  to  fill  up  the  vacancy 
within  ten  days,  and  having  subsequently  de- 
clined to  do  so,  the  relator  obtained  a  mandamus 
commanding  them  to  hold  an  election  for  that 
purpose,  which  was  obeyed.  The  court  ordered 
the  defendants  to  pay  the  costs  of  the  mandamus 
to  the  prosecutor.  Reg.  v.  Cambridge  (Mayor, 
4'c.),  4  Q.  B.  801 ;  14  L.  J.,  Q.  B.  82  ;  9  Jur. 
11. 

Although  the  costs  of  obtaining  a  writ  of  man- 
damus, where  cause  is  shewn,  are  in  the  discre- 
tion of  the  court,  yet  they  ought  to  be  given  to 
the  successful  party,  unless  there  are  strong 
grounds  to  the  contrary.  Reg.  v.  Harden,  1 
B.  C.  C.  214  ;  23  L.  J.,  Q.  B.  127  ;  18  Jur.  147. 

Where  cause  is  shewn  against  a  rule  for  a  man- 
damus, the  court,  in  the  exercise  of  its  discre- 
tion, will  in  general  order  costs  to  be  paid,  by 
that  party  to  the  application  who  ultimately  fails, 
to  thaX  party  who  ultimately  succeeds,  but  the 
rule  is  not  invariable.  Reg.  v.  Surrey  (Justices), 
9  Q.  B.  37  ;  15  L.  J.,  M.  C.  117  ;  10  Jur.  432. 

Where  a  mandamus  has  been  applied  for  to 
justices  at  sessions,  to  compel  them  to  perform 
an  act  they  erroneously  supposed  they  had  no ' 
power  to  do,  if  the  party,  in  whose  favour  such 
decision  is  given,  opposes  the  application  for  the 
writ  unsuccessfully,  the  general  rule,  that  an 
unsuccessful  party  must  pay  all  the  costs,  is 
applicable.  Req.  v.  Cumberland  (Justices),  and 
Reg.  V.  Lancashire  (Justices),  3  New  Sess.  Cas. 
202  ;  2  B.  C.  Rep.  287  ;  5  D.  &  L.  430  ;  17  L.  J., 
M.  C.  133  ;  12  Jur.  1048. 

The  rule  is,  that  where  an  application  for  a 
mandamus  is  made  and  opposed,  the  unsuccess- 
ful party  pays  costs,  except  under  very  particular 
circumstances.  Reg.  v.  Surrey  (Justices),  14 
Q.  B.  684  ;  2  New  Sess.  Cas.  377  ;  19  L.  J.,  M.  C. 
171  ;  14  Jur.  457. 

The  court,  in  the  exercise  of  its  discretion,  will 
generally  order  that  the  costs  of  a  mandamus 
shall  be  paid  to  the  successful  party.  This  rule 
applies  when,  on  the  one  hand,  there  has  been  a 
wrongful  refusal  to  do  the  act  which  the  court 
afterwards  compels  the  party  to  do  ;  or  when,  on 
the  other  hand,  the  party  applying  for  the  writ 
fails  on  a  discussion  of  the  merits.  In  either  case, 
however,  it  is  essential  that  no  blame  should 
have  attached  to  the  successful  party.  Reg.  v. 
Langridge,  24  L.  J.,  Q.  B.  73  ;  1  Jur.,  N.  S.  64. 

A  rule  had  been  obtained  calling  upon  B.  and 
certain  justices  of  the  county  of  Suffolk  to  shew 
cause  why  the  justices  should  not  issue  a  distress 
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warrant  against  B.  to  levy  the  amount  of  a  poor- 
rate.  B.  shewed  cause  against  the  mlc,  upon  the 
ground  that  the  prendses  in  respect  of  which  he 
refused  to  pay  the  rate  were  not  within  the 
jurisdiction  of  the  magistrates,  as  they  were  in 
the  county  of  Norfolk,  and  not  in  the  county  of 
Suffolk.  The  rule  was  made  absolute  in  order 
that  the  fact  might  be  determined  in  some  other 
way.  A  warrant  was  accordingly  issued,  and  a 
levy  made  upon  B.'s  goods,  which  he  replevied, 
and  the  cause  went  down  for  trial  at  the  assizes, 
the  issue  being,  whether  or  not  the  premises  were 
in  the  county  of  Suffolk.  The  jury  found  in 
favour  of  B.,  and  thereupon  he  applied  for  the 
costs  incurred  in  resisting  the  original  rule : — 
Held,  that  he  was  entitled  to  such  costs.  Iteg, 
V.  Oreat  Yarmouth  (JuHiceti)^  1  Jur.,  N.  S.  47*6. 

The  right  to  the  costs  of  a  mandamus  to 
sessions  to  hear  an  appeal  does  not  depend  upon 
whether  or  not  cause  nas  been  vexatiously  shewn 
against  the  rule  for  the  writ,  but  whether  cause 
has  been  unsuccessfully  shewn.  Reg.  v.  Middle- 
sex (JuHiees),  20  L.  J.,  M.  C.  42  ;  15  Jur.  907. 

A  sheriff,  on  a  compensation  case  under  a 
railway  act,  directed  the  jury  that  the  claimant's 
case  was  not  within  the  act,  and  they  so  found. 
A  rule  was  afterwards  made  absolute  for  a  man- 
damus to  the  sheriff  to  execute  the  inquiry,  upon 
the  ground  that  he  was  mistaken : — Held,  that 
the  parties  opposing  the  rule  for  a  mandamus 
should  not  pay  the  costs  of  the  other  side  in 
moving  and  making  that  rule  absolute,  as  the 
necessity  for  the  rule  arose  from  the  mistake  of 
the  judge.  Reg.  v.  Middlesex  QSJtcnff^,  5  Q.  B. 
365  ;  3  Railw.  Cas.  396  j  13  L.  J.,  Q.  B.  14.    . 

Where  a  party  unsuccessfully  opposes  a  rule  for 
a  mandamus  to  set  right  the  sessions,  who  have 
wrongly  decided  a  matter  in  his  favour,  he  will 
in  general  be  made  to  pay  the  costs  of  the  man- 
damus, unless,  perhaps,  the  matter  is  wrongly 
decided  by  the  court  itself,  uninfluenced  by  any 
improper  objection  on  his  part.  Reg.  v.  Cheshire 
(Justice*),  6  D.  &  L.  426  ;  2  B.  C.  Rep.  186  ;  12 
Jur.  161. 

It  is  a  general  rule  that  unsuccessful  applica- 
tions against  magistrates  are  discharged  with 
costs.  Reg,  v.  Radnor  (^Earl),  8  D.  P.  C.  717  ; 
4  Jur.  460. 

The  court  has  power,  under  1  Will  4,  c.  21, 
s.  6,  to  give  the  costs  to  the  defendant  as  well 
as  to  the  prosecutor  of  a  mandamus.  Reg.  v. 
Dartmouth  (Jlayor,  ^c.\  2  D.,  N.  S.  980 ;  12 
L.  J.,  M.  C.  83  ;  7  Jur.  629. 

Where  the  prosecutor  omitted  to  proceed  with 
a  mandamus  after  a  return  had  been  made,  the 
court  compelled  him  to  elect  either  to  proceed 
or  pay  the  costs  of  the  mandamus.    Ih. 

What  Costs  Included.]— The  costs  of  a  writ  of 
mandamus,  whether  sucn  writ  shall  be  granted 
or  refused,  and  also  if  the  writ  is  issued  or 
obeyed,  are  not  alone  the  costs  in  applying  for 
and  of  the  writ  Itself,  but  also  include  the  costs 
of  the  return  and  subsequent  proceedings.  Reg.  v. 
St.  Pancras  (^Churchwardens  and  Overseers')^  2 
D.,  N.  S.  955  ;  7  Jur.  1060.  8.  P,,  Reg.  v.  Scott, 
1  D.  &  L.  212  ;  7  Jur.  993. 

By  a  drainage  act  commissioners  were  ordered 
to  administer  an  oath  to  new  commissioners 
elected.  On  a  mandamus  requiring  a  com- 
missioner to  swear  in  a  person  alleged  to  be 
elected,  the  defendant  returned  that  the  party 
was  not  elected  ;  and,  on  a  traverse  taken  on  the 
return,  the  defendant  had  the  verdict  and  judg- 


ment : — Held,  that  the  defendant  was  entit 
to  costs  of  shewing  cause  upon  the  rule  as  { 
of  the  general  costs,  without  special  applical 
and  Older  under  1  Will.  4,  c.  21,  s.  6.  Reg 
Kelk,  1  Q.  B.  660. 

Of  iBsaes.] — Mandamus  to  a  corporation 
admit  a  freeman,  alleging  a  custom  in  &tou: 
parishioners  and  inhabitant  householders, 
turn,  denying  the  custom,  and  that  liie  pro8€ 
tor  was  an  inhabitant  and  a  householder.  ' 
traverses  were  taken  on  this  return,  viz.,  fi 
re-asserting  the  custom  ;  second,  that  prosecv 
was  a  parishioner  ;  third,  that  he  was  a  hoi 
holder.  The  first  issue  was  found  for  the  corpc 
tion,  and  the  other  two  issues  for  the  prosecut 
— Held,  that  he  was  not  entitled  to  the  cost 
the  issues  on  which  he  had  succeeded,  un 
4  Anne,  c  16,  9  Anne,  c.  20  ;  or  Reg.  Gen.,  H 
2  Will.  4,  r.  74,  or  4  WiU.  4.  Reg.  v.  Malfi 
hury  {Mayor,  ^-c),  3  G.  &  D.  483  ;  3  Q.  B.  6 
6  Jur.  1107. 

Application— When  and  How  Made.] — ^Ap 
cation  for  costs  of  a  mandamus  shall  be  mi 
within  two  terms  of  the  obeying  of  the  w 
Reg.  V.  Kmt  {Justices),  36  L,  J.,  M.  C.  130  ; 
L.  T.  322  ;  15  W.  R.  743. 

The  general  practice  upon  making  absolut 
rule  for  a  mandamus  is  not  to  give  costs,  but 
require  a  separate  motion  to  be  made  for  the 
yet  where,  upon  making  such  rule  absolute 
appears  that  the  litigation  is  at  an  end, 
court  will  not  require  a  separate  motion  to 
made  for  the  costs,  but  will  give  them  as  a  p 
of  the  rule.  Reg.  v.  Brighton  <^*  South  Co 
Railway  Company,  10  L.  T.  496. 

Where  no  cause  was  shewn  against  a  r 
for  a  mandamus,  and  it  appeared  from  affidai 
that  the  litigation  was  substantially  at  an  e\ 
the  court  made  the  rule  absolute,  with  costs,  a 
did  not  require  a  separate  application  for  cot 
Reg.  Y.  East  Anglian  Railway  Company^  2  ! 
&  Bl.  475  ;  18  Jur.  69. 

Materials  on  which  Made.] — The  coi 

will  not  grant  costs  on  making  a  rule  for  a  ms 
damns  absolute  upon  a  mere  affidavit  of  servi 
but  on  affidavits  shewing  ground  for  believi 
that  the  litigation  is  at  an  end,  and  that  t 
defendant  has  had  notice  that  the  applicati 
will  be  made  for  costs  at  the  time  the  rule 
made  absolute,  the  court  will  make  it  absoli 
with  costs.  Reg.  v.  East  Anglian  Railway  Co 
pany,  2  El.  &  Bl.  475  ;  18  Jur.  69. 

A  rule  nisi  was  obtained  for  a  mandamus,  co: 
manding  a  magistrate  to  hear  a  claim  againsi 
railway  company  for  compensation  imder  th< 
railway  act,  which  rule  was  opposed  by  the  coj 
pany  only,  and  made  absolute.  A  mandam 
issued  thereon.  Afterwards  the  prosecutor  appli 
for  the  costs  of  his  application  for  the  mandam 
and  of  the  writ,  but  did  not  shew  what  had  be 
done  since  the  mandamus  issued,  or  account  i 
not  stating  the  proceedings  further,  and  coj 
were  refused.  Reg.  v.  Bingham,  4  Q.  B.  877 ; 
Railw.  Cas.  390. 

Upon  a  motion  by  the  prosecutor  of  a  mand 
mus  for  his  costs  under  1  Will.  4,  c.  21,  s.  6,  tl 
rule  should  be  drawn  up  on  reading  all  theaffid 
Tits  upon  which  he  obtained  the  mandamus,  ai 
which  he  intends  to  use  :  unless  so  drawn  up,  i 
court  will  not  refer  for  the  guidance  of  their  dj 
cretion  to  the  affidavits  fil^  in  support  of  tl 
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application  for  the  mandamns.    Reg.  y.  Peter' 
homtt  iMtuter,  ^c.)»  1  Q-  B.  314  ;  5  Jur.  408.  ^ 

Upon  award  of  a  Peremptory  MandamuB.] — 
Upon  a  judgment  awarding  a  peremptory  man- 
djunns,  the  costs  are  not  those  awarded  at  the 
discretion  of  the  conrt,  nnder  1  Will.  4,  c.  21,  s.  6, 
bat  are  the  general  costs,  nnder  s.  4.  Reg,  v. 
Swtk-EaMtem  Railtcay  Comj^ny,  4  H.  L.  Cas. 
471  ;  17  Jnr.  901. 

Seevrity  for  Costs.] — The  court  will  not  compel 
a  relator  to  gire  securitj  for  costs,  he  being 
interested  in  the  matter  in  question,  on  the  ground 
of  his  poYcrty,  or  that  other  persons  had  induced 
him  to  apply  for  the  writ.  R^^g.  y.  Malmeehury 
iMayor),  D.  P.  C.  359  ;  5  Jur.  366. 

On  an  application  by  ratepayers  of  a  borough 
for  a  mandamus  to  the  corporation  to  obtain  pay- 
ment of  moneys  due  to  them  under  certain  focal 
acts,  the  rule  was  discharged,  upon  the  terms 
that  the  applicants  should  be  at  liberty  to  take 
legal  proceedings  in  the  name  of  the  corporation, 
on  giying  them  an  indemnity  to  the  satisfaction 
of  the  coroner  and  attorney  of  the  court,  who 
fixed  the  amount  at  2001.  A  mandamus  haying 
issaed  accordingly  on  the  prosecution  of  the 
oorpoiation,  and  judgment  haying  been  giyen  for 
the  crown,  which  was  reyersed  in  the  Exchequer 
Chamber,  and  a  writ  of  error  to  the  House  of 
Lords  being  pending,  and  the  expenses  of  the 
mandamus  haying  exceeded  200Z.,  the  court  made 
a  role  absolute  to  increase  the  security  to  such 
sum  as  the  coroner  and  attorney  of  the  court 
should  think  reasonable.  Reg,  y.  Southamx)ton 
iOmmiuianeri),  6  B.  &  S.  407. 


MANOB. 

The  Queen  at  Lady  of  the  Xanor.]  — A  crown 
lessee  of  minerals  under  a  crown  manor  entered 
a  ^m  within  the  manor  and  opened  the  surface 
in  search  of  minerals.  The  occupier  of  the  farm 
brought  an  action  for  the  trespass  in  the  Court 
of  Exchequer  against  the  lessee.  The  crown 
undertook  to  defend  the  action,  and  afterwards 
filed  an  information  and  bill  against  the  occupier 
and  tiie  copyhold  tenant  of  the  farm.  The  bill 
alleged  that  the  Queen,  in  right  of  her  crown, 
was  entitled  as  lady  of  the  manor  to  search  for 
and  win,  and  to  grant  to  others  the  right  to 
search  for  and  win,  minerals  within  the  manor, 
and  had  granted  this  right  to  the  lessee ;  the  bill 
then  prayed  that  those  rights  might  be  declared : 
— ^Held,  that  the  crown,  by  virtue  of  its  prero- 
gative, was  entitled  to  maintain  the  bill,  and 
that  since  the  bill  would  determine  all  the  ques- 
tions raised  in  the  action,  the  occupier  of  the 
farm  must  be  restrained  from  proceeding  with 
the  action  till  the  hearing  of  the  bill.  Att.-  Oen. 
V.  Barker,  7  L.  R.,  Ex.  177  ;  41  L.  J.,  Ex.  67  ; 
25  L.  T.  34  ;  20  W.  B.  609. 

The  Queen  remains  lady  of  the  royal  manors, 
notwithstanding  10  Geo.  4,  c.  68,  whereby  powers 
over  crown  lands  are  conferred  on  the  Commis- 
sioners of  Woods  and  Forests.  Reg.  v.  Powell j 
4  P.  &  D.  719 ;  1  Q.  B.  352. 

That  act,  giving  commissioners  the  manage- 
ment of  the  land  reyenues  of  the  crown,  does  not 
divest  the  legal  estate  out  of  the  crown.    lb. 


InfSftnt  Tenant  for  Life.] — A  female  infant 
tenant  for  life  in  possession  of  a  manor,  but  sub- 
ject to  a  legal  term  of  1000  years  vested  in 
trustees  for  securing  annuities,  and  also  subject 
to  a  proyision  for  the  receipt  by  the  trustees  of 
the  rents  during  the  minority,  and  for  the  ap- 
plication of  a  limited  sum  thereout  for  her  main- 
tenance, is  the  lady  of  the  manor.  Grigg$  v. 
Gibson,  14  W.  R.  819. 

Grant  of  Lands  of.]  —  The  demesne  lands  of  a 
manor  previously  granted  in  fee  do  not  become 
reunited  to  the  manor,  if  purchased  by  the  lord, 
as  they  would  do  if  they  had  reverted  to  him  by 
escheat.  Delacherois  v.  DelaeheroiSj  11  H.  L., 
Cas.  62  ;  10  Jur.,  N.  ^.  886 ;  10  L.  T.  884  ;  13 
W.  R.  24. 

If  the  demesne  lands  of  a  manor  are  treated 
in  a  conveyance  of  them  in  fee,  as  a  distinct  pro- 
perty, as,  for  instance,  being  conv^ed  by  the 
lord  in  fee  without  being  accompanied  by  a  de- 
claration of  the  feoffor's  title  as  lord,  or  being 
described  as  lands  held  of  the  manor,  but  only  as 
lands  situate,  lying,  and  being  within  the  manor, 
they  are  severed  from  the  manor,  and  cease  to 
form  part  of  it,  although  the  rents  and  dues  may 
remain.    I  b. 

On  re-purchase,  by  the  lord,  of  the  fee-simple, 
he  will  hold  of  the  chief  lord.    lb. 

They  will,  on  such  re-purchase,  again  form 
part  of  the  manor,  so  as  to  pass  under  that  de- 
scription made  in  a  will  dated  anterior  to  the 
purchase.    lb. 

The  grant  of  a  court-baron  involves  the  grant 
of  a  manor  for  it  implies  the  existence  of  free- 
holders of  the  manor,  holding  under  the  lord, 
and  owing  suit  and  service  to  him.    lb. 

A  lessee  of  a  manor  assigned  all  his  interest  in 
the  manor  to  trustees,  but  continued  neverthe- 
less to  act  as  lord  of  the  manor,  and  made  grants, 
and  one  to  himself : — Held,  that  such  grant  to 
himself  could  not  be  considered  a  grant  by  the 
trustees,  and  was  therefore  void.  Christchnrch, 
Oxford  (^Dean  and  Chapter)  v.  RueJtingham 
(^Duhe),  17  C.  B.,  N.  S.  891 ;  33  L.  J.,  C.  P.  322  ; 
10  Jur.,  N.  S.  749  ;   10  L.  T.  575  ;   12  W.  R.  986. 

The  law  as  to  the  divisibility  of  manors,  and 
the  consequences  of  a  division,  considered.  Catt- 
ley  V.  Arnold,  4  Kay  &  J.  595. 

What  passes  nnder.  ] — ^Unascertained  and 

undefined  advantages  will  pass  under  the  gene- 
ral words  by  a  grant  of  a  manor,  although  not 
in  the  contemplation  of  either  party  at  the  time. 
Thus,  for  instance,  the  minerals  in  the  lord's 
waste  would  pass,  although  their  existence  was^ 
neither  known  to  nor  suspected  by  any  of  the 
parties  to  the  contract ;  so  also  the  advowson  to 
a  living  will  pass  with  a  manor  by  general  words, 
though  not  specifically  named  in  the  g^rant. 
Att.'Oen.  v.  moelme  Ifospital,  17  Beav.  366  ;  22 
L.  J.,  Ch.  846. 

In  1790,  an  advowson  appendant  to  a  manor 
was  sold  and  assigned  for  the  residue  of  a  term 
of  500  years,  created  in  the.manor  and  advowson 
in  1745,  and  whidi,  except  as  to  the  advowson, 
ceased  : — Held,  that  this  did  not  sever  the  ap- 
pendancy,  and  that  the  advowson  passed  by  a 
subsequent  release  of  the  manor  with  general 
words.    Rooper  v.  Harrison,  2  Kay  &  J.  86. 

Semble,  that  an  office  of  trust  under  the  crown 
cannot  be  annexed  to  a  manor.  Att.'Oen.  v. 
Mathiai,  4  Kay  &  J.  579  ;  27  L.  J.,  Ch.  761  ;  4 
Jur.,  N.  8.  628. 
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Waste  Landi  of.]~The  51  Geo.  3,  c.  115, 

s,  2,  does  not  empower  the  lord  of  a  manor  to 
grant  a  portion  of  the  waste  land  of  the  manor, 
which  is  a  village  green,  freed  from  the  parish- 
ioners' customary  right  "to  the  nse  of  it,  as  sach. 
Forhet  v.  Eccletiattical  Commissioners  for  Eng- 
land, 15  L.  R.,  Eq.  61 ;  42  L.  J.,  Ch.  97 ;  27  L.  T. 
611;  21  W.  R.  169. 

By  a  grant  of  a  manor  with  an  exception  of 
the  wastes,  they  are  thereby  severed  from  the 
manor  though  the  copyholders  continue  to  have 
a  right  of  common  thereon  by  immemorial  cus- 
tom.   Revell  V.  Jodrell,  2  T.  R.  415. 

Under  a  conveyance  by  the  lord  of  the  manor 
of  P.  of  aU  those  messuages,  lands,  tenements, 
commons,  wastes,  woods,  underwoods,  and  the 
soil  of  the  woods  and  underwoods,  of  P.,  without 
any  reservation  of  manorial  rights,  the  soil  of  the 
common  of  P.  passes.  Cator  v.  Croydon  Canal 
Company,  4  Y.  &  C.  405. 

A  grant  of  a  reputed  manor  will  not  pass  a 
freehold  interest  in  the  wastes,  nor  in  any 
specific  tenement  possessed  by  the  grantor.  Doe 
d.  Clayton  v.  Williams,  11  M.  &  W.  803  ;  12  L. 
J.,  Ex.  429. 

Demesne  Lands.]  —  A  bishop  who  had 

free  warren,  by  prescription,  over  the  demesne 
and  tenemental  lands  of  a  manor  whereof  he 
was  seised  jure  ecclesiae,  accepted  a  grant  from 
the  crown,  to  himself  and  his  successors,  of  free 
warren  over  the  demesne  lands  of  all  his  manors 
in  England : — Held,  that,  if  the  grant  could  have 
the  effect  of  extinguishing  the  prescription  as  to 
the  demesne  lands,  it  could  not  effect  it  over 
the  other  lands  of  the  manor.  Camarxon 
QEarl)  V.  VilUbois,  13  M.  &  W.  313  j  14  L.  J., 
Ex.  233. 

The  term  "  demesne  lands  "  properly  signifies 
lands  of  a  manor  which  the  lord  either  has  or 
potentially  may  have  in  propriis  manibus.  Att,- 
Gen,  V.  Parsons,  2  C.  &  J.  279  ;  2  Tyr.  223. 

Fishery.] — Where  a  private  river  runs 

through  a  znanor,  the  presumption  of  law  is,  that 
each  owner  of  land  within  the  manor  and  on  the 
bank  of  the  river  has  the  right  of  fishing  in 
front  of  his  land ;  and,  if  the  lord  claims  a 
several  fishery,  he  must  make  out  that  claim  by 
evidence.    Lamb  v.  Newhiggin,  1  C.  &  E.  649. 

From  the  words  of  a  deed  under  which  the 
lord  claimed,  it  was  attempted  to  raise  a  pre- 
sumption that  the  right  of  several  fishery  within 
the  manor  passed  to  him  by  that  deed  as  appur- 
tenant to  the  manor  : — Held,  this  presumption 
was  rebutted  by  proof,  that,  before  the  date  of 
that  deed,  owners  of  land  within  the  manor  and 
on  the  bank  of  the  river  had  the  right  of  free 
fishery  therein.    Ih, 

Eridenoe  as  to  Boundaries.] — Dispute  between 
a  lord  of  a  manor  and  a  corporation  as  to  the 
ownership  of  a  piece  of  foreshore.  The  court 
rolls  contained  entries— (1)  Of  fines  paid  to  the 
lord  for  salvage,  for  moorage,  and  for  trespasses, 
in  taking  wreck  and  the  like,  and  of  sums  paid 
to  the  lord  by  the  bailiff  for  wreck  sold  by  him. 
(2)  Presentments  as  to  wreck,  porpoises,  &c., 
coming  on  the  soil,  with  no  express  mention  of 
receipt  of  money  except  (in  some  cases)  by  the 
bailiff.  (3)  Presentments  of  wreck  the  pay- 
ments in  respect  of  which  were  partly  made  to 
the  salvors  and  partly  to  the  lord.  (4)  Present- 
ments directing  the  bailiff  to  levy  certain  fines. 


&c.  (5)  Similar  presentments  with  no  express 
dfrection  to  the  bailiff  to  levy.  (6)  Presentments 
of  wreck  with  no  particular  entries  as  to  value 
or  entered  as  matter  for  future  inquiry  : — Held, 
that  all  the  entries  except  the  last  could  be 
safely  admitted  as  evidence  of  the  lord's  title. 
WaltoTh-cum-Trimley  (^Manor),  In,  re,  Tomline, 
£x  parte,  28  L.  T.  12  ;  21  W.  R.  475. 

Decision  in  former  Suit.]  — An  action  of 


trespass  by  a  former  lord  of  the  manor  against 
the  same  corporation,  and  decided  in  his  &vour 
in  1738  and  acquiesced  in  ever  since,  considered 
the  strongest  possible  evidence  in  his  favour. 
Jb, 

In  an  action  w^hich  turned  on  a  question  as  to 
the  boundary  of  two  manors  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  award  of  an  arbi- 
trator, who  was  to  determine  for  which  party  the 
verdict  was  to  be  finally  entered,  and  to  set  out 
the  boundaries.  He  directed  the  verdict  to  be 
entered  for  the  defendant.  In  a  subsequent 
action  by  the  defendant  against  a  third  party, 
where  also  the  question  substantially  was  as  to 
the  boundaiy  of  the  same  manors,  the  verdict  was 
received,  but  the  award  rejected  as  evidence  of 
reputation.  Ecan*  v.  Be4!S,  10  A.  &  E.  151 ;  2 
P.  &  D.  626. 

An  ancient  presentment  by  the  homage  of  a 
manor,  in  the  lorm  of  a  book,  set  out  the  bounda- 
ries of  the  manor,  and  gave  in  alphabetical  order 
the  names  of  the  several  parishes  within  it,  and 
of  the  tenants  resident  in  each  parish,  but  this 
part  of  the  presentment  contained  nothing  as  to 
boundaries.  Two  or  three  sheets  at  the  con- 
cluding part  of  it,  where  a  parish  should  have 
followed  in  order,  had  been  cut  off,  but  it  did 
not  appear  under  what  circumstances.  In  an 
action  involving  a  question  as  to  the  boundary  of 
the  manor  and  the  parish  where  it  was  admitted 
that  the  manor  and  the  parish  were  con- 
terminous in  the  direction  of  the  locus  in  quo, 
the  presentment  was  received  in  evidence  of  the 
reputed  boundary,  as  the  document,  although 
mutilated,  was  perfect  in  that  part  of  it  which 
related  to  the  subject  of  the  boundary,    lb. 

In  an  action  by  a  lord  of  a  manor  for  carrying 
away  dollars  claimed  by  him  as  wreck,  two 
instruments,  dated  in  1639  and  1657,  and  pur- 
porting to  be  presentments  or  answers  of  a  jury, 
partly  consisting  of  the  tenants  of  the  manor,  to 
questions  by  commissioners  of  survey  appointed 
by  the  lord,  were  put  in  to  prove  the  boundaries 
of  the  manor  and  also  the  lord's  title  to  wreck, 
which  was  affirmed  in  particular  passages : — 
Held,  that  they  were  only  evidence  of  the 
boundaries,  and  could  not  be  admitted  as  declara- 
tions by  the  tenants  of  the  manor  of  the  title  of 
the  lord  to  wreck,  that  being  a  matter  of  private 
right,  derived  from  the  crown,  respecting  which 
they  could  not  be  taken  to  have  any  peculiar 
knowledge,  as  they  had  no  concern  with  it. 
Talbot  v.  Leiois,  5  Tyr.  1. 


Boundary  of  other  Kanors.] — ^When  the 


boundary  between  two  manors  is  formed  by  a 
ridge  of  hills  which  run  beyond  the  manors,  and 
on  an  issue  as  to  the  boundary  between  one  of 
these  manors  and  a  third  manor  one  of  the 
parties  wishes  to  prove  that  the  same  ridge  is 
the  boundary  between  the  two  latter  manors, 
evidence  of  its  being  the  boundary  of  the  other 
two  is  admissible  for  this  purpose,  the  three 
manors  being  contiguous,    Briseo  v.  Lomax, 
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N.  t  p.  308  ;  8  A.  &  B.  198  ;  1  W.,  W.  &  H.  235  ; 
2  Jar.  682. 

Bovndarj  of  otlior  Bnoloinre.]  —  The 

defendant  was  the  lord  of  a  manor,  the  boun- 
daiT  of  which  was  the  medium  filom  aquse  of 
a  liTer.  Between  the  river  and  a  freehold 
done  of  the  plaintiff  lay  a  narrow  nninclosed 
strip  of  landf  the  ownership  of  which  was  the 
question  in  dispute.  At  the  trial  of  an  action  of 
trespass  the  plaintiff  offered  evidence  that  the 
owner  of  the  inclosnre  adjoining  his  own  was  in 
the  nndisputed  possession  of  a  similar  narrow 
strip  of  land  between  his  fence  and  the  river, 
the  last-mentioned  piece  of  land  being  con- 
tinnoos  with  that  claimed  by  the  plaintiff  and 
within  the  same  manor : — ^Held,  that  the  evi- 
dence was  properly  admitted.  Vavghan  v.  De 
WgntoHj  17  L.  T.  30  ;  15  W.  R.  1145. 

A^ioining  Highway.]-rUpon  a  question 

whether  a  piece  of  waste  land,  lying  between  a 
highway  and  the  plaintiff's  inclosS  land,  be- 
longed to  the  plaintiff  or  to  the  lord  of  the 
manor : — ^Held,  that  grants  by  the  lord  of  other 
slips  of  waste  land  on  either  side  of  the  same 
road,  abutting  on  inclosed  lands  of  the  lord  him- 
self and  of  other  persons,  were  admissible  for 
the  purpose  of  shewing  that  the  locus  in  quo 
was  part  of  the  waste  of  the  manor,  without 
shewing  continuity.  Dendy  v.  Simpson  (in 
error),  18  C.  B.  831  ;  2  Jur.,  N.  S.  642— Ex.  Ch. 

Deelaratknii  of    Doeeaiod    Persont.] — 

Wliere  a  legal  manor  has  once  existed,  declara- 
tions of  persons  deceased  as  to  its  boundary  are 
still  admissible,  though  the  manor  has  ceased  to 
exist  otherwise  than  by  reputation.  Doe  d.  Moles- 
worth  V.  Sletman,  9  Q.  B.  298  ;  15  L.  J.,  Q.  B. 
338  :  10  Jur.  568. 


Inelomiro  of  Waste.] — Where  waste  land  was, 
with  the  consent  of  a  lord  of  the  manor,  inclosed 
by  a  former  owner  of  the  plaintiffs*  property, 
and  the  plaintiffs  had  dug  for  minerals  thereon, 
and  where  a  subsequent  lord  asserted  his  right  to 
the  minerals,  and  sold  them  to  the  defendant, 
who  thereupon  entered  upon  the  property  and 
commenced  digging  for  them ;  on  a  bill  to  re- 
strain the  defendant : — Held,  that  the  lord  of 
the  manor  had  not  succeeded  in  establishing  his 
claim,  and  that  the  plaintiffis  were  entitled  to 
the  minerals.  Aehroyd  v.  Briggs,  13  L.  T. 
521. 

Svidenee  of  Szistoneo.] — It  seems  that  reputa- 
tion alone  is  admissible  to  prove  the  existence  of 
a  manor,  without  any  proof  of  the  actual  exercise 
of  any  manorial  rights.  Steel  v.  Prickett,  2 
Staric  463.  And  see  Ourzon  v.  Lomax,  5  East, 
60. 

In  ejectment  by  a  party  claiming  to  be  the 
devisee  of  a  manor,  the  facts  of  the  devisor 
having  held  a  court  thirty-five  years  ago,  and 
the  devisee  on  several  occasions  since  bis  death, 
and  of  appointments  of  gamekeepers,  are  primft 
facie  proof,  both  that  a  manor  exists,  and  that 
the  devisee  is  the  lord,  without  the  production 
of  court-rolls,  or  any  documentary  evidence  of 
courts  having  been  held.  Doe  d.  Beck  v. 
ffeakin,  6  A.  ^  E.  495  ;  2  N.  &  P.  660. 

An  allegation  in  a  declaration  that  one  was 
seised  of  a  manor,  and  that  he  and  all  those 
whose  estates  he  had  in  the  manor  have  imme- 


morially  appointed  a  sexton  in  the  parish,  is 
sustained  by  proof  of  his  seisin  of  a  quondam 
manor,  which  had  ceased  to  be  a  legal  manor  for 
defect  of  freehold  tenants,  and  existed  now 
only  by  reputation.  Soane  v.  Ireland^  10  East, 
259. 

,  Gommoni  and  Inclotnrot.] — See  Commons. 

Copyhold  Tenure  and  Bights.] — See   Copt- 
hold. 

Court-rolls.]— /8<9^  Dibooveey. 

Wjiet.'j-'See  Mikes  akd  Minbbals. 

Steward  of.]— iS?f  Copyhold. 


MANSLAUGHTER. 

See  CRIMINAL  LAW. 


MARINE  INSURANCE. 

See  INSURANCE. 


MARINER. 

See  SHIPPING. 
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4 

I.  BIGHT  OF  MABKET. 
1.  How  Acquired. 

Prescription. || — Such  a  right  may  be  gained  by 
immemorial  enjoyment  or _pre8cription.  Penryn 
CMayor,  4'c.^  v.  Best,  3  Ex.  D.  292 ;  48  L.  J., 
Ex.  103  ;  38  L.  T.  805  ;  27  W.  B.  126— C.  A. 

Where  a  place  had  been  used  as  a  fair  or  a 
.market,  to  which  persons  resorted  to  expose 
articles  to  sale : — Held,  to  be  a  sufficient  answer 
to  an  indictment  for  a  nuisance,  that  the  same 
had  been  enjoyed  more  than  twenty  years  with- 
out interruption.     Re^  v.  Smith,  4  Esp.  111. 

If  the  grantee  of  a  market  suffers  another  to 
erect  a  market  in  his  neighbourhood,  and  he  uses 
it  for  twenty-four  years  without  interruption, 
the  grantee  is  by  such  use  barred  of  his  action 
for  disturbance.   Holcroft  v.  Heel,  1  B.  &  P.  400. 

2.  Extent  of  Bight. 

Sight  to  Prevent  Sale  of  Karketable  Articles 
in  Shops.] — The  right  of  the  owner  of  a  market 
to  prevent  tradesmen  from  selling  marketable 
articles  in  their  shops  within  the  limits  of  the 
franchise  without  paying  the  market  dues  in 
respect  of  such  sales,  is  not  unreasonable  and 
may  be  gained  by  immemorial  custom  or  pre- 
scription. The  grant  of  a  market  "with  all 
liberties  and  free  customs  to  such  a  market  be- 
longing "  does  not  imply  such  a  right.  Penryn 
(^Mayor')  v.  Best,  supra. 

The  grant  of  a  market  does  not  of  itself  imply 
a  right  in  the  grantee  to  prevent  persons  from 
selling  marketable  articles  in  their  private  shops 
within  the  limits  of  the  franchise  on  market  days. 
Macclesfield  (^Mayor,  ^-c.)  v.  Clutpman,  12  M.  & 
W.  18  ;  13  L.  J.,  Ex.  32  ;  7  Jur.  1041. 

Validity.  J — A  right  by  custom  to  exclude 

persons  from  selling  marketable  articles  in  their 
shops  on  market  days  without  the  limits  of  the 
market,  is  valid.  Macclesfield  (^Mayor)  v.  Ped- 
ley,  1  N.  &  M.  708  ;  4  B.  &  Ad.  397. 


the  grantees : — Held,  to  be  sufficient  evidence  of 
such  immemorial  right.    Ih, 

A  corporation  claimed  to  be  entitled  by  pre- 
scription to  a  meat  market  within  the  borough, 
and  as  incident  thereto  they  claimed  the  right  to 
prevent  butchers  from  selling  meat  in  their  own 
shops  on  market  days  within  the  limits  of  the 
franchise.  The  evidence  was  that  from  the  time 
of  living  memory  down  to  1862  butchers  who 
had  shops  in  the  borough  closed  them  on  market 
days,  and  resorted  to  the  market  and  sold  there, 
paying  stallage ;  that  in  1862  two  butchere 
refused  to  do  this,  but  on  actions  being  brought 
submitted,  and  thenceforth  paid  toll  for  keeping 
their  shops  open  on  market  days,  and  that  the 
defendant  had  paid  a  simiUr  toll  for  some  years 
before  1876,  when  he  declined  to  continue  the 
payment : — Held,  that  the  evidence  was  sufficient 
to  support  the  claim  to  prevent  the  owners  of 
shops  from  selling  In  them  on  market  days. 
Penryn  (^Mayor,  ^yj.)  v.  Be9t,  supra. 

Locality.] — In  an  action  by  a  lord  of  a 


manor,  for  disturbance  of  a  market,  if  the  lord 
proves  a  market  immemorially  holden  in  certain 
places  within  the  manor,  it  is  not  a  necessary 
legal  inference  (no  grant  being  produced),  that 
the  market  was  granted  to  be  holden  in  those 
places  only  ;  but  a  jury  may  presume,  from  cir- 
cumstances, that  the  market  was  granted  to  be 
holden  in  any  convenient  place  within  the  manor. 
Be  Rutzen  v.  Lloyd,  5  A.  &  E.  456  ;  6  N.  &  M. 
776. 


Evidence  for.] — Where  a  market  for  meat, 

&c.,  was  proved  to  have  been  in  existence  in  the 
reign  of  James  I.,  proof  that  the  grantees  of  the 
market  had  for  the  last  hundred  years  appointed 
market  brokers,  that  no  butchers'  shops  had 
existed  out  of  the  market-place  until  1810,  and 
that  the  shops  then  set  up  were  objected  to  by 


Under    Parliamentary   Powers.]— A   market 
company  obtained  an  act,  the  preamble  of  which 
recited  that  a  convenient  site  might  be  obtained 
between  certain  streets  on  the  east  and  certain 
other  streets  on  the  west,  and  which  enacted  that 
the  Market  and  Fairs  Clauses  Act,  1847,  was 
incorporated  therewith.    The  special  act  autho- 
rized the  erection  of  a  market-house  on  land 
described  in  the  deposited  plans,  and  the  com- 
pany was  enabled  to  alter  and  widen  streeta  in 
the  way  pointed  out  on  the  deposited  plans,  and 
to  buy  additional  lands,  not  exceeding  two  acres. 
A.  was  owner  of  land  on  the  west  side  of  one  of 
the  streets  on  the  western  boundary  of  the  area 
spoken  of  in  the  preamble,  and  his  land  was 
described  in  the  deposited  plans,  but  it  did  not 
thereby  appear  that  more  was  intended  to  be 
taken  than  enough  to  widen  one  of  the  streets. 
The  company  proceeded  to  take  the  whole  land 
of  A.  compulsorily,  and  to  build  upon  it  a  covered 
building,  in  addition  to  the  market-house,  autho- 
rized by  the  act,  whereupon  A.  filed  a  bill  for  an 
injunction,  which  was  granted,  the  Master  of 
the  Bolls  deciding  that  the  company  could  only 
erect  one  market-house,  and  not  two,  and  that 
on  the  east  side ;  and  that  although  the  pre- 
amble could  not  control  the  enactments,  it  might 
be  resorted  to  to  remove  obscurity  : — Held,  that 
as  the  land  of  A.  was  described  in  the  plan,  and 
as  therefore  it  might  be  wanted,  the  company 
was  authorized  to  take  it ;  and  as  by  the  general 
act  "the  singular  may  mean  the  plural,"  the 
company  was  not  restricted  by  the  word  "mar- 
ket-house ;"  that  the  enactments  of  the  special 
act  did  not  require  a  reference  to  the  preamble 
to  explain  them,  and  the  injunction  must  be 
dissolved,  the  company  being  the  proper  judges 
of  what  lands  were  necessary  for  the  works. 
Richards  v.  Scarborough  Public  Market  Com^ 
pany,  23  L.  J.,  Ch.  110— L.  J. 


125 


MARKETS  AND   FAIRS. 


126 


II.    DISTURBANCE  OF  MARKET. 
1.  Actions  fob. 

Wliea  Aetunu  will  lie.] — ^An  action  will  lie 
for  erecting  a  market  near  the  plaintiff^s  ancient 
.market,  though  the  defendant  only  took  money 
in  the  nature  of  rent  for  his  stalls,  which  is  a 
lawful  act ;  but  took  no  toll,  and  had  no  pretence 
to  a  pie-poudre  court,  or  any  thing  that  amounted 
to  a  usurpation  of  a  franchise  of  the  crown. 
MoiUy  ▼.  Chadwick,  7  B.  &  C.  47,  n. ;  3  Doug. 
117. 

Aetion  bamd  by  Uier.] — If  the  grantee  of 
a  market  under  letters  patent  from  the  crown 
suffers  another  to  erect  a  market  in  his  neigh- 
bourhood, and  uses  it  for  the  space  of  twenty- 
four  years  without  interruption,  he  is  by  such 
use  barred  of  his  action  for  disturbance  of  his 
market.    Holeroft  v.  Heel,  1  B.  &  P.  400. 

Wlisre  Space  Befleient] — ^Where  part  of  the 
space  granted  for  a  market  was  used  for  other 
purposes  than  those  speci0ed  in  the  grant,  and 
the  remaining  part  became  insufficient  for  the 
public  accommodation  : — Held,  that  the  lord  of 
the  market  could  not  maintain  an  action  against 
an  indiTidual  for  selling  vegetables  in  the  neigh- 
bourhood of  his  market^  and  thereby  depriying 
him  of  toll,  even  at  a  time  when  there  was  room 
in  the  market,  without  shewing  that  on  the  day 
when  the  sale  took  place,  he  gave  notice  to  the 
seller  that  there  was  room  within  the  market. 
Jinnee  v.  LewU,  5  B.  &  C.  363  ;  3  D.  &  R.  121  ; 
2  C.  /k  P.  66. 

By  virtue  of  a  grant  of  letters  patent,  the 
plaintiffs  and  their  predecessors  in  title  had  for 
about  200  years  continuously  enjoyed  the  fran- 
chise of  a  fruit  and  vegetable  market,  known  as 
Spitalfields  Market.  The  defendant  company 
had  established  in  connection  with  their  goods 
station  at  Bishopegate,  a  new  market  for  the  sale 
of  fish,  fruit,  and  v^;etable8,  at  a  distance  of 
considerably  less  than  a  quarter  of  a  mile  from 
the  market  owned  by  the  plaintiffs.  The  name 
'* depot"  had  been  substituted  for  "market," 
which  the  defendants*  establishment  was  at  one 
time  called.  The  plaintiffs  claimed  an  injunc- 
tion to  restrain  the  defendant  company  from 
carrying  on  a  rival  fruit  and  vegetable  market, 
on  the  ground  that  it  was  a  disturbance  and 
invasion  of  the  plaintifb*  market  rights,  and 
constituted  a  fiaud  upon  their  market,  and  was 
most  prejudicial  to  the  possession  thereol  The 
defendant  company  contended  that  the  plain-, 
tiffs,  by  devoting  the  whole  of  the  space  at  their 
disposal  to  people  who  paid  rent,  had  deprived 
the  public  of  accommodation,  and  that  the 
market  was  wholly  inadequate  to  the  wants  of 
the  neighbourhood,  and  the  plaiutifiis  were  con- 
sequently disentitled  to  sue  anvone  for  disturb- 
ance of  their  rights : — Held,  that  there  was  no 
evidence  that  the  accommodation  of  the  -plain- 
tiffs' market  was  inadequate,  but  that,  even  if 
it  were  so,  the  defendant  company  were  not 
justified  in  establishing  a  rival  market  which 
interfered  with  the  plaintiffs*  legal  rights,  and 
the  injunction  asked  for  was  granted.  Qaldsmid 
V.  Oreat  Eaatem  Railway  Company,  47  L.  T. 
727.  Affirmed,  with  slight  variation,  25  Ch.  D. 
510 ;  53  L.  J.,  Ch.  371 ;  32  W.  R.  341— C.  A. 

When  laterloentory  Iigimetion  granted.] — The 
pbintifb  were  owners  of  the  tolls  of  an  ancient 


cattle  market  held  weekly  on  Thursday.  The 
defendants,  who  w^ere  auctioneers,  fitted  up  with 
stalls  and  pens  a  neighbouring  piece  of  ground, 
and  issued  circulars  stating  that  weekly  sales 
of  cattle  by  auction  would  be  held  there  on 
Mondays.  The  plaintiffs  brought  their  action  to 
restrain  the  defendants  from  holding  their  pro- 
posed sales,  as  being  an  interference  with  the 
plaintiffs'  market :— Held,  by  the  Master  of  the 
Rolls,  that,  having  regard  to  modern  facilities 
for  traffic,  a  market  on  Monday  was  prim&  facie 
an  injury  to  a  market  on  Thursday,  that  what 
the  defendants  were  doing  was  in  feict  the  estab- 
lishment of  a  rival  market,  and  that  an  inter- 
locutory injunction  ought  to  be  granted.  But 
held,  on  appeal,  that  the  defendants  undertaking 
to  keep  an  account,  an  interlocutory  injunction 
ought  not  to  be  granted,  for  that,  if  an  injunc- 
tion was  granted  and  it  turned  out  that  the 
defendants  were  in  the  right,  there  would  be 
great  difficulty  in  ascertaining  the  compensation 
to  which  they  would  be  entitled,  whereas,  if  an 
injunction  was  refused,  and  the  plaintiffs  suc- 
ceeded at  the  trial,  there  would  be  jio  difficulty 
in  giving  them  compensation,  and  their  market 
would  suffer  no  permanent  injury  from  the  sales 
by  the  defendants  in  the  meantime.  Elvoei  v. 
Payne,  12  Ch.  D.  468  ;  48  L.  J.,  Ch.  831  ;  41 
L.  T.  118  ;  28  W.  R.  234— C.  A. 

2.  Disturbance,  What  is. 

Sale  by  Sample.] — ^A  sale  by  sample,  on  a 
market  day,  near  to  but  without  the  limits  of 
the  market,  is  not  a  disturbance  of  the  market, 
unless  done  designedly  and  with  the  intention 
to  evade  payment  of  toll.  Brecon  (^Mayor,  ^e,^ 
V.  Mtmrdgy  1  H.  &  C.  51  ;  31  L.  J.,  Ex.  368  ;  8 
Jur.,  N.  S.  461  ;  6  L.  T.  293. 

Sale  out  of  Xarket — Customers  from  the 
Karket.] — ^A  person  brought  sheep  to  a  public- 
house  forty  yards  out  of  the  limits  of  a  market, 
left  them  there,  went  into  the  market  in  search 
of  customers,  whom  he  brought  back  to  the 
public-house,  and  there  sold  the  sheep  to  them  : 
— Held,  that  this  was  a  fraud  upon  tne  market, 
for  which  the  seller  was  liable  to  an  action  by 
the  lessee  of  the  market.  Brigland  .v.  Shapter, 
5  M.  &  W.  376. 

Belling  Cattle  in  Lairt  on  Transfer  of  ICarket.] 
— The  plaintiffs  were,  down  to  1855,  seised  in  fee 
of  an  ancient  market  for  the  sale  of  cattle, 
known  as  Smithfield  Market,  and  were  entitled 
to  certain  tolls  in  respect  of  cattle  exposed  for 
sale  in  the  market.  In  1855  the  Smithfield 
Market  was,  under  the  authority  of  an  act  of 
parliament,  removed  to  Isling^n  ;  but  all  privi- 
leges were  expressly  preserved  to  the  plaintiffs, 
and  it  was  enacted  that  no  new  market  for  the 
sale  of  cattle  should  be  opened  vrithin  a  distance 
of  seven  miles  from  St.  Paul's  Cathedral,  in  the 
City  of  London.  For  more  than  fifty  years 
before  the  closing  of  Smithfield  Market,  the 
defendants,  or  one  of  them,  had  been  in  possession 
of  a  private  lair  near  to  that  market,  and  in 
1854  the  business  that  had  been  there  carried  on 
was  transferred  to  certain  premises  about  six 
hundred  yards  distant  from  the  Isling^n  Market 
and  within  the  distance  of  seven  miles  from 
St.  Paul's  Cathedral ;  lairs  and  receptacles  for 
cattle  were  there  provided,  containing  accom- 
modation for  about  four  hundred  head.    Some 
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of  the  cattle  were  from  time  to  time  sold  by  the 
defendants  upon  the  premises  between  the 
market  days,  which  were  held  on  Mondays  and 
Thursdays.  Beyond  a  uniform  charge  of  lairage, 
there  was  nothing  in  the  nature  of  a  toll  upon 
sales  effected  by  other  persons  than  the  defen- 
dants ;  but  where  the  defendants  themselyes 
acted  as  salesmen,  they  charged  the  same  com- 
mission as  if  the  cattle  had  been  sold  in  the 
plaintiff'  market.  The  cattle  thus  sold  in  the 
interval  between  the  two  markets  would,  if 
there  had  been  no  opportunity  for  sale  between 
the  two  markets,  have  found  their  way  to  and 
have  been  sold  in  the  market  of  the  plaintiffs. 
From  time  immemorial  cattle  had  been  sold  in 
certain  lairs  near  Smithfield  Market,  of  which 
that  possessed  by  the  defendants  was  one.  The 
defendants  now  claimed  to  have  a  right  either 
from  lost  grant,  prescription,  or  otherwise,  to  sell 
cattle  in  the  manner  described : — Held,  on  the 
above  facts,  that  an  action  was  maintainable 
against  the  defendants  for  a  disturbance  of  the 
plaintiffs*  market.  London  (^Mayor)  v.  Low^  49 
L.  J.,  Q.  B.  U4  ;  42  L.  T.  16  ;  28  W.  R.  250  ;  44 
J.  P.  169. 

Held,  also,  that  if  the  defendants  had  had  any 
prescriptive  right  to  carry  on  such  sales  in  the 
neighbourhood  of  Smithfield  Market  (which  the 
court  were  clearly  of  opinion  they  had  not),  such 
right  had  in  no  way  been  transferred  to  lairs  in 
the  neighbourhood  of  Islington  Market.    Ih, 

By  another  Karket  on  tame  Day.]— A  market 
held  in  the  same  town  with  an  old  market,  if 
held  upon  the  same  day,  is  a  disturbance  by 
intendment  of  law  ;  but  if  it  is  held  on  a  different 
day  it  is  only  evidence  of  a  disturbance.  Dor- 
Chester  {Mayor^  ^v.)  v.  Entor^  4  L.  R.,  Ex.  336  ; 
39  L.  J.,  Ex.  11. 

Interferenee  without  Sale.] — To  support 


an  action  for  the  disturbance  of  a  market,  it  is 
not  necessary  that  the  defendant  should  have 
actually  sold  ;  any  active  interference  by  him  in 
the  conduct  of  the  new  market,  or  participation 
in  its  profits  or  risk,  is  sufficient.    Ih. 

Holding  Xarkets  on  difforent  Days.]— The 
plaintiffs  were  owners  of  the  tolls  of  an  ancient 
cattle  market  held  weekly  on  Thursdays.  The 
defendants,  who  were  auctioneers,  fitted  up  with 
stalls  and  pens  a  neighbouring  piece  of  groimd, 
and  issued  circulars  stating  that  weekly  sales  of 
cattle  by  auction  would  be  held  there  on  Mon- 
days. The  plaintiff  brought  their  action  to 
restrain  the  defendants  from  holding  their  pro- 
posed sales,  as  being  an  interference  with  the 
plaintiffs*  market : — Held,  by  the  Master  of  the 
Bolls,  that,  having  r^fard  to  modem  facilities 
for  traffic,  a  market  on  Monday  was  prim&  facie 
an  injury  to  a  market  on  Thursday,  that  what 
the  defendants  were  doing  was  in  fact  the 
establishment  of  a  rival  market,  and  that  an 
interlocutory  injunction  ought  to  be  granted. 
But  held,  on  appeal,  that  the  defendants  under- 
taking to  keep  an  account,  an  interlocutoiy  in- 
junction ought  not  to  be  granted,  for  that  if  an 
injimction  was  granted  and  it  turned  out  that 
the  defendants  were  in  the  right,  there  would  be 
great  difficulty  in  ascertaining  the  compensation 
to  which  they  would  be  entitled,  whereas,  if  an 
injunction  was  refused,  and  the  plaintiffs  suc- 
ceeded at  the  trial,  there  would  be  no  difficulty 
in  giving  them  compensation,  and  their  market 


would  suffer  no  permanent  injury  from  the  i 
by  the  defendants  in  the  meantime.    Elta 
Payne,  12  Ch.  D.  468  ;  48  L.  J.,  Ch.  831 
L.  T.  118  ;  28  W.  R.  234— C.  A. 


By  Grant  of  Hew 
Old  Franchiae  by  Statute.] — Under  the  po' 
of  an  Act  of  1844,  the  corporation  of  Manch< 
purchased  the  manorial  rights  of  the  mano 
Manchester,  which  was  co-extensive  with 
of  the  six  townships  included  in  the  boro 
Among  these  rights  was  an  ancient  franchic 
hold  a  market,  which  appeared  to  have  hen 
Saturday  market.  After  this,  by  the  Manch€ 
Market  Act,  1846,  the  corporation  were 
powered  to  hold  markets  on  such  days  as  1 
should  think  fit  at  any  places  within  the  boro 
which  they  should  appropriate  as  market  pic 
and  to  charge  any  tolls  not  exceeding  tl 
mentioned  in  the  schedule  to  the  act  (wl 
were  higher  than  the  old  accustomed  tolls), 
to  make  certain  charges  for  weighing  which  cc 
not  have  been  made  under  the  old  franchise 
Held,  that  there  being  under  the  act  a  chang 
time,  a  change  of  place,  an  alteration  of  the 
charges,  an  imposition  of  new  charges,  and 
extension  of  the  market  from  the  townshi} 
the  borough,  the  effect  of  the  act  was  to  give 
corporation  new  rights  of  holding  markets 
substitution  for  the  old  franchise,  and  t 
the  old  franchise  was  extinguished.  Manche, 
{Mayor)  v.  Lyons,  22  Ch.  D.  287 ;  47  L.  T. 
— C.A. 

The  corporation  brought  an  action  to  resti 
the  defendants  from  selling  eggs  and  dried 
on  market  days  in  their  shop.  The  shop  ' 
situate  in  a  street  which  adjoined  one  side  of 
plaintifb*  market,  and  was  on  the  opposite  f 
of  the  street  from,  but  not  opposite  to, 
entrance  from  that  street  to  the  market.  ' 
defendants  only  sold  their  own  goods  in  tl 
shop  in  the  ordinary  course  of  business  :  — H< 
that  this  was  no  disturbance  of  the  statut 
right  of  market.    Ih, 

^  Where  a  corporation  held  a  market  by  presci 
tion,  and  the  crown  afterwards  granted  to 
corporation  a  charter  with  these  words  :  "  qi 
nullum  mercatum  infra  septem  leucas  in  circu 
buig:i  pnedicti  per  nos  vel  haeredes  nostros  ali( 
concedatur  : " — Held,  that  such  prohibition,  ij 
could  be  considered  to  extend  beyond  that  wh 
is  attached  by  the  common  law  to  the  grant  o 
market,  was  void.  Islington  Market  BUL  In 
3  C.  &  F.  613. 

Held,  also,  that  the  establishment  of  a  n 
market,  to  be  holden  within  the  same  tim 
within  the  common  law  distance  of  the  \ 
market,  was  prim&  facie  injurious  to  the  latt 
and  therefore  void ;  the  convenience  of  1 
public  would  not,  under  such  circumstanc 
justify  the  grant  of  a  new  market.    Ih, 

When  Grant  Insnffleient.]— If,  by  t 

terms  of  the  grant,  the  market  was  to  be  held 
a  fixed  place,  defined  and  known  by  metes  a 
boimds,  should  those  limits  not  be  sufficie 
and  the  owner  of  the  market  have  no  power 
enlarge  them,  a  new  market  might  be  grant 
to  such  an  extent  as  to  supply  the  dencieni 
but  no  more.    Ih, 


How  Bepealable.]— And  where  the  fi 


charter  purported  to  be  granted  **de  assen 
prselatorum,  comitum,  &c.,  in  instant!  pari 
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Biento  oouTOcato,**  a  new  charter  granted  to 
hold  the  market  within  the  prescribe  distance 
would  be  roid,  and  would  be  rcpealable  by  scire 
£acias.  The  words  stated  would  have  the  effect 
of  giring  the  first  charter  the  authority  of  an 
act  of  parliament.    Jb. 

Such  a  charter  oould  only  be  i-epealed  by  act 
of  pwiiament.  If  the  market  created  by  the 
first  charter  had  not  sufficient  space  for  the 
aooommodation  of  the  public,  and  also  if  part  of 
the  space  originally  allotted  to  it  was  employed, 
or  siiifered  by  the  grantee  to  be  employed  for 
other  pnrpooea,  without  his  providing  a  con- 
▼enient  place  for  the  public  to  buy  and  sell  in 
elsewhere,  within  the  limits  of  his  grant,  such 
drcomstances  would  form  a  good  defence  to  an 
action  brought  by  him  against  any  person  for 
Belling  oat  of  the  market.  They  might  also 
fanush  ground  for  a  scire  &cia8  to  repeal  the 
patent.    lb. 

Qoaue,  whether  such  circumstances  would  not 
render  the  grantee  liable  to  an  indictment  for  a 
misdemeanor.  If  they  would,  an  action  would 
lie  also  against  him  for  his  de&nlt ;  but  while 
sach  grant  remains  unrepealed,  no  other  market 
conld  be  granted  within  the  limited  distance. 

3.  Practice, 

Tltadiog.] — To  account  for  disturbance  of  a 
fair  and  market  place,  a  plea  that  the  market 
waa  held  by  the  plaintiff,  without  any  lawful 
wmrrant  or  authority,  is  not  embarrassing.  lytz- 
fertUd  T.  Oimnors,  5  Ir.  R.,  C.  L.  191. 

Where,  by  law,  markets  are  forbidden  to  be 
held  on  particular  feast  days,  it  is  unnecessary, 
in  pleading  the  right  to  hold  a  market  on  certam 
days  of  the  week,  to  state  the  exceptions  of  the 
feast  days.  Masley  y.  Walker,  7  B.  &  C.  40  ;  9 
D.  &  R.  863. 


III.  RIGHT  OF  REMOVAL, 

Tcmaifin:  within  Township— Eight  to  Ancient 
Site.] — The  lord  of  a  manor  to  whom  a  grant  of 
a  market  is  made  infra  yillam  de  W.,  may  hold 
it  anywhere  infra  villam  de  W. ;  and  whether 
rilla  extends  to  the  town  of  W.,  or  the  township 
or  parish  of  W.,  the  lord  has  a  right  to  remove 
the  market-place  from  one  situation  to  another 
within  the  precinct  of  his  grant ;  and  though  he 
should  have  holden  it  above  twenty  years  within 
the  township  of  W.  when  the  grant  only  gave  it 
him  within  the  town  properly  so  called  at  the 
time,  yet  if  he  afterwards  gives  notice  of  the  re- 
moval to  another  place  in  the  township,  the 
public  has  no  right  to  go  upon  his  soil  ana  free- 
hold in  the  old  market-place ;  and  any  per- 
son going  there  is  liable  to  an  action  of  tres- 
pass by  the  lord.  Chtrtoen  v.  Salkeldj  3  East, 
538. 

A  person  indicted  for  a  nuisance  in  erecting  a 
stall  in  the  old  market-place,  after  a  wron^ul 
removal  of  the  market,  may  set  up  the  wrongful- 
ness of  the  removal  as  a  defence,  and  need  not 
proceed  by  scire  facias  to  repeal  the  grant  of  the 
market.  Bew  v.  Starkey,  7  A.  &  E.  95  ;  W.,  W. 
9c  D.  502. 

Bight  Ineidoat  to  the  Grant  of  Karket]— 
Charles  the  Second,  by  a  charter,  granted  to  a 
torporatlon  two  i^rs  to  be  holden   annually 

TOL.  T, 


within  the  borough  and  foreign,  and  confiimed 
to  them  all  markets  which  they  then  held,  with 
a  reservation  of  the  rights  of  the  lord  of  the 
manor.  A  market  had  been  holden  immemorif 
ally  in  the  High-street  until  a  very  late  period, 
when  the  corporation,  finding  it  inconvenient, 
removed  it  out  of  the  High-street  to  another 
and  more  convenient  place  within  the  borough  ; 
the  corporation  exercised  acts  of  ownership  in 
pulling  down  an  old  market-house  and  erecting 
a  new  one  ;  the  clerk  of  the  markets,  however, 
had  been  appointed  by  the  lord  of  the  manor, 
but  he  did  not  receive  any  toll  from  the  persons 
frequenting  it.  The  defendant  having  been  in- 
dicted for  a  nuisance  in  erecting  stalls  in  the 
High-street,  after  the  removal  of  the  market,  the 
judge  loft  it  to  the  jury  to  say,  whether  t-he  cor- 
poration was  owner  of  this  market ;  adding,  that 
if  so,  the  ri^ht  of  removal  was  incident  to  the 
grant.  The  jury,  having  found  in  the  affirmative, 
the  court  refused  to  grant  a  new  trial.  Rex  v, 
CotterUl,  1  B.  &  A.  67. 

How  Ezoroisoablo— Ho  Change  of  Privileges.] 
— B.  being  entitled  to  a  market  in  the  manor  of 
K.,  which  was  held  in  the  public  street  on  B/s 
soil,  removed  it  to  another  site  in  K.,  which  site 
he  had  demised,  without  demising  the  franchise, 
for  a  term  of  years : — ^Held,  that  tiie  removal  was 
bad,  unless  the  public  had  the  same  privilege  in 
the  new  market  as  in  the  old.  lUx  v.  Starkey, 
7  A.  &  E.  95  ;  W.,  W.  &  D.  502. 


Interferenoe  with  Existing  Bights.] — A 


corporation  was  owner  of  an  ancient  market,  and 
also  lord  of  the  manor  in  which  the  borough  was 
situate.  The  market  had  from  time  immemorial 
been  held  in  and  near  the  High-street.  A 
party  had  a  house  in  that  street,  and  he  and  the 
previous  owners  and  occupiers  of  the  houses  in 
which  he  lived,  as  well  as  several  other  occupiers 
of  houses  in  the  street,  had  from  time  immemorial 
erected,  on  market  days,  stalls  opposite  their 
houses,  and  either  used  the  stalls  themselves,  or 
let  them  to  others.  No  tolls  were  ever  taken  in 
respect  of  the  goods  sold  at  these  stalls,  though 
they  were  formerly  taken  for  similar  produce 
exposed  in  the  market  elsewhere.  In  an  action 
against  the  corporation  for  removing  the  market 
to  another  place,  within  the  borough : — ^Held, 
that  the  right  to  the  stalls  was  a  right  which 
might  reasonably  be  supposed  to  Imve  been 
granted  by  the  owners  of  the  market  to  the 
owners  and  occupiers  of  the  houses,  and  that  it 
was  sufficiently  connected  with  the  enjoyment  of 
the  houses  to  be  claimed  as  appurtenant  thereto. 
MliJf  V.  Bridgnorth  (^Mayor,  ^o,),  15  C.  B.,  N. 
S.  52  ;  32  L.  J.,  0.  P.  273  ;  9  Jur.,  N.  S.  1078  ;  8 
L.  T.  668  ;  12  W.  R.  56. 

Held,  also,  that  if  the  original  grant  was  pre- 
sumably to  hold  the  market  at  any  place  within 
the  borough,  still  the  corporation  could  not 
remove  it,  as  to  do  so  would  be  in  deroga- 
tion of  their  own  grant  of  the  right  claimed.  lb. 


Corporation  aeting  m  Looal  Boaz^.] — 


Although-  there  is  a  clear  right  at  common  law 
for  a  corporation  to  change  the  site  of  a  market 
held  in  a  borough,  yet  if  Uie  members  of  the 
corporation  avail  themselves  of  the  21  k  22  Vict, 
c.  98,  and,  as  a  local  board  rather  than  in  their 
corporate  capacity,  propose  to  transfer  and 
regulate  the  market,  they  will  be  held  to  the 
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provUions  of  the  Local  Government  Act,  and 
their  powers  will  be  limited  to  that  extent. 
JEllis  V.  Bridgnorth  (Mayor^  J^cJ),  2  Johns.  &  H. 
67;  4L.  T.  112;  9  W.  B.  331. 

Under  Authority  to  Extend  and  Improve.] — 

In  the  Cambridge  Market  Act,  1850,  power  was 
given  to  the  mayor,  aldermen,  and  burgesses  in 
council,  to  enlarge  as  well  as  to  improve  the  mar- 
ket of  that  borough : — Held,  that  the  meaning  of 
the  word  was  not  restricted  to  merely  extending 
the  market  to  streets  theretofore  forming  parts 
of  its  sides,  but  authorized  them  to  extend  the 
market  to  other  streets  in  its  immediate  neigh- 
bourhood, even  though  such  streets  were  not 
mentioned  in  the  act.  Att.'Oen.  v.  Cambridge 
iMayor,  «J-^.),  6  L.  B.,  H.  L.  303  ;  22  W.  R.  37. 
The  general  object  of  the  act  being  to  enlarge 
and  improve  the  market  of  the  borough,  the 
mayor  and  aldermen,  who  had  the  right  to  hold 
markets  in  the  borough,  though  by  the  act  not 
authorized  to  enlarge  an  existing  corn  exchange, 
were  authorized  to  erect  a  new  corn  exchange, 
and  to  make  it  adjoin  the  borough  market,  such 
being,  in  their  opinion,  a  matter  of  public  con- 
venience, and  an  enlargement  and  an  improve- 
ment of  the  market.    lo. 

Effect  of  Changing  Plaee  for.] — A  municipal 
corporation  was  entitled  to  hold  a  market  at  any 
place  within  the  limits  of  its  municipal  borough. 
The  2  &  3  Will.  4,  c.  64,  enlarged  the  boundaries 
of  the  borough  for  parliamentary  purposes.  The 
5  &  6  Will.  4,  c.  76,  subsequently  extended  the 
boundaries  of  the  municipal  borough  to  those  of 
the  parliamentary  borough  for  certain  purposes. 
The  corporation  thereupon  removed  its  market 
to  a  place  without  the  boundaries  of  the  old 
municipal  borough,  but  within  those  of  the 
parliamentary  borough  : — Held,  that  the  corpo- 
ration did  not  forfeit  its  ancient  right  to  hold 
the  market  by  the  change  which  it  had  made  in 
the  place  for  holding  it.  Dorchester  (^Mayor,  <}*<'•) 
V.  Etuor,  4  L.  R.,  Ex.  335  ;  39  L.  J.,  Ex. 
11. 

Under  a  grant  of  a  market  to  be  holden  within 
certain  limits,  the  grantees  may  hold  the  market 
in  any  convenient  place  within  the  limits,  and 
may  from  time  to  time  remove  such  market,  or 
any  part  thereof,  to  any  other  convenient  place 
within  the  limits.  Wortley  v.  Nottingham  Local 
Board,  21  L.  T.  582. 


IV,  TOLLS. 
1.  Obigin  of  Right. 

Incident  to  Chrant.] — The  grant  of  a  fair, "  cum 
omnibus  libertatibus  et  liberls  consuetudinibus 
ad  hnjusmodi  feriam  pertinentibus,"  does  not 
give  a  right  to  take  tolls.  Egremont.  (^EarV)  v. 
Savl,  6  A.  &  B.  924. 

If  a  grantee  of  a  royal  franchise,  as  toll,  grants 
an  immunity  thereout,  and  the  franchise  of  toll 
afterwards  becomes  extinct  by  unity  of  posses- 
sion in  the  crown,  the  immunity  does  not  thereby 
cease ;  and  if  the  crown  regrants  the  toll,  the 
grantee  must  take  it  still  subject  to  the  immunity. 
TbwJieshury  (^Bailiff)  v.  Bricknell,  2  Taunt.  120. 

Immemorial  User.] — In  a  high  street  in  a  town 
and  manor  there  was  a  market-house  belonging 
to  the  lord.    This   manor,  together  with  the 


market,  belonged  to  the  crown  in  the  reign 
Henry  3.  As  &r  back  as  living  memory  extend 
various  tolls  had  been  paid  for  the  use  of  t 
market,  for  articles  hawked  about  the  town,  a 
for  stalls  and  standings  for  the  sale  of  artic 
erected  in  the  street.  One  of  these  tolls  wai 
shilling  for  every  cart-load  of  fish,  fruit  and  vet 
tables  hawked  about  the  town  for  which  no  t 
had  before  been  paid  in  the  market : — Held,  fii 
that  there  was  evidence  that  the  toll  had  be 
paid  from  time  immemorial,  so  that  a  legal  orig 
of  the  claim  would,  if  possible,  be  pre8nm< 
Lawrence  v.  Hitch,  3  L.  R.,  Q.  B.  621 ;  37  ]a. 
Q.  B.  209  ;  9  B.  &  S.  467— Ex.  Ch. 

Presumed  Bedieation.1 — Held,  also,  that  t 
claim  might  be  sustained  as  to  a  toll  granted 
reserved  within  time  of  memory,  by  presuming 
dedication  by  the  crown  of  the  street  to  t 
public  since  the  time  of  Henry  3,  which  won 
be  a  good  consideration  for  a  grant  or  a  resen 
tion  of  the  toll  claimed,  as  it  was  not  to 
thorough,  or  a  toll  for  the  mere  use  of  the  wf 
but  imported  a  licence  to  rest  and  stay  upon  t 
land  for  the  purpose  of  selling  marketable  coi 
modities.    Ih. 

Transferred  by  Lease.]  —  By  a  private  a 
passed  in  1835,  the  market  of  Devonport,  belor 
ing  to  A.,  was  enlarged  into  a  market  for  catt 
sheep,  &c.,  and  A.  was  empowered  to  let  t 
erections,  buildings,  &c.,  on  the  ground  where^ 
the  market  should  be  held  ;  and  to  demand  ai 
take  certain  tolls  of  and  from  any  person 
persons  bringing  any  goods  or  articles  to  t 
market.  There  was  also  a  clause  providing,  th 
if  the  owner  should  demise  or  lease  the  mark* 
or  the  site,  and  all  or  any  of  the  erections 
buildings  thereon,  the  lessee  should,  subject 
such  exceptions  or  restrictions  as  might  be  € 
pressly  contained  in  the  lease,  take  and  enjoy  t 
rents  and  tolls  authorized  to  be  taken  by  the  a 
as  the  owner  would  have  been  entitled  to  do  if  t 
lease  had  not  been  made  : — Held,  that  a  lessee 
the  market,  under  a  parol  demise,  was  entitl 
to  demand  and  receive  the  tolls.  Brigland 
Shapter,  5  M.  &  W.  375. 

By  Statnte— Confliot  with  other  Bighti.]— T 
Brecon  Markets  Act,  1862,  vested  in  the  Brec 
Markets  Company  certain  tolls,  which,  under  t 
name  of  "  drift  tolls,"  had  been  immemoria 
received  by  the  corporation  of  Brecon  for  catt 
goods,  and  carriages  passing  to,  through  or  fn 
the  borough.  A  railway  company,  under  t 
sanction  of  an  act  passed  in  tne  same  sessi< 
acquired  land,  not  being  a  highway,  on  whi 
they  constructed  a  railway  and  station  witl 
the  borough  of  Brecon,  whence  passengers,  goo 
and  cattle  were  conveyed  by  other  lines  of  rs 
way  to  other  places  beyond  the  limits  of  t 
borough.  The  rights  of  the  corporation  and 
the  Brecon  Markets  Company  were  expresi 
reserved  by  the  Railway  Act,  but  there  was 
provision  either  in  that  or  in  the  Markets  A 
expressly  enabling  the  Brecon  Markets  Compa 
to  levy  tolls  on  the  railway : — Held,  that  \ 
Brecon  Markets  Company  was  not  entitled 
toll  in  respect  of  cattle,  goods,  or  carriaj 
passing  along  the  railway.  Brecon  Marh 
Company  v.  Neath  and  Brecon  Railtoay  Co 
pany,  8  L  R.,  C.  P.  157  ;  42  L.  J.,  C.  P.  63—1 
Ch« 
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2.  Amount  of. 

kMo.] — A  grant  of  a  fair  or  a  market, 
with  an  express  grant  of  toll,  passes  reasonable 
toll,  though  no  amount  of  toll  is  specified. 
JStamford  (^Corporation)  v.  Pawleit,  I  C.  &  J. 
57,  400  ;  1  Tyr.  291. 

If  any  objection  is  made  to  the  antiquity  of  a 
toll  on  the  score  of  rankness,  it  might  still  be 
sapported  as  a  reasonable  toll,  the  amount  vary- 
ing from  time  to  time  according  to  the  varying 
Talne  of  money.  Lawrence  v.  Hitehj  3  L.  R., 
a  B.  521  ;  37  L.  J.,  Q.  B.  209— Ex.  Ch. 

A^oll  of  one  penny  for  every  pig  brought  into 
Amaiicetis  not  necessarily  unreasonable.  Wriglit 
T.  BruiHer,  4  B.  &  Ad.  116, 

VraaL] — An  act  for  the  better  r^^lating  a 
market,  enacted,  that  it  should  be  lawful  for  the 
owner  thereof  to  take  all  such  tolls  as  were 
nsoally  collected  or  taken,  or  which  were  payable 
within  the  market : — Held,  that  such  owner, 
although  not  entitled  at  common  law  to  any 
toU,  might,  under  that  act,  recover  such  tolls  as, 
St  the  time  of  passing  thereof,  were  usually  paid 
in  any  part  of  the  market ;  although  the  tolls 
then  usually  paid  in  respect  of  the  same  articles 
were  different  in  other  parts  of  the  market. 
Bedford  (Buhe)  y.  JSmmett,  3  B.  &  A.  366. 

Where  a  corporation  was  entitled  by  a  general 
grant  of  toll,  explained  by  usage  to  be  due  for 
all  commercial  goods  passing  in  and  out  of  their 
city,  on  horses,  or  in  carts  or  waggons  (that  is, 
at  the  rate  of  Id,  for  every  horse  load,  and  2d. 
lor  erery  cart  load  drawn  by  one  horse,  and  2d, 
more  for  each  additional  horse) : — Held,  that  any 
alteration  of  the  carriage  by  which  the  goods 
were  so  conveyed,  as  by  taking  them  in  stage 
coaches,  instead  of  carts  or  waggons,  could  not 
▼ary  the  right  of  toll  in  the  proportion  of  2d. 
for  each  horse  drawing  the  coach,  although  the 
number  of  horses  was  estimated  by  the  weight 
of  passengers  rather  than  of  goods.  Carlisle 
(^Mayor)  t.  WiUon,  5  East,  2  ;  1  Smith,  297. 


3.  For  what  Allowed. 

8alM  by  Sample.]— A  prescription  for  toll  in 
respect  of  goods  sold  by  sample  in  a  market,  and 
afterwards  brought  into  the  city  to  be  delivered, 
cannot  be  supported.  Hill  t.  Smith,  4  Taunt. 
520.    But  see  8.  C,  10  East,  476. 

A  seller  of  com  by  sample  in  a  market  is 
benefited  by  the  market  as  well  as  the  seller  of 
com  which  is  pitched  there  in  bulk  and  sold ; 
and  if  he  refuses  to  pay  the  same  toll  which  is 
paid  by  the  seller  of  corn  in  bulk,  an  action  lies 
against  him  for  the  injury  done  to  the  market 
in  selling  by  sample.  Tewikttihury  {Bailiff)  v. 
Brickmll,  2  Taunt.  120. 


of  Bight]— A  claim  of  toll  to  be 
taken  in  specie  for  goods  sold  in  a  market,  is 
supported  by  evidence  of  a  right  to  toll  for  goods 
brought  into  the  market,  and  there  sold,  without 
shewing  any  right  to  toll  for  goods  sold  in  the 
market  without  being  brought  there.  Mosley  v. 
JHerson,  4  T.  B.  104. 

Goods  Bronght  into  a  Town.] — A  prescrip- 
tion for  toll  of  com  brought  into  a  town  to  be 
there  sold  on  a  market-day,  any  part  of  which 


is  pitched  within  the  market  for  sale,  and  which 
shall  be  there  sold,  is  bad,  as  there  cannot  be  any 
toll  in  respect  of  goods  not  actually  brought  into 
the  market.     Wdls  v.  Jfile/f,  4  B.  &  A,  659, 

Toll-traverse.] — To  support  a  claim  of  toll- 
traverse,  a  special  consideration  need  not  be 
shewn.  Richards  v.  Bennett,  2  D.  &  R.  389  ;  1 
B.  &  C.  223. 

In  an  action  for  toll-traverse  evidence  that  a 
party  on  a  market-day  sold  forty-one  quarters  of 
corn  by  two  sacks  pitched  in  the  market,  is  not 
sufficient  to  authorize  a  verdict  against  him. 
Vines  V.  Beading  (Mayor,  ^'c,),  4  Bing.  8 ;  12 
Moore,  201 ;  1  Y.  &  J.  4. 

Toll-thorough.] — ^A  claim  of  toll-thorough  can- 
not be  supported,  without  shewing  a  beneficial 
consideration  moving  to  the  person  from  whom 
it  is  claimed.  lb. ;  S.  P.,  Yarm^mth  (Mayor),  3 
Burr.  1402. 


4.  Fraud  upon  the  Toll. 

What  Amounts  to.] — A  person  brought  sheep 
to  a  public-house  forty  yaids  out  of  the  limits 
of  a  market,  left  them  there,  went  into  the 
market  in  search  of  customers,  whom  he  brought 
back  to  the  public-house,  and  there  sold  the  sheep 
to  them  : — Held,  that  this  was  a  fraud  upon  the 
market,  for  which  the  seller  was  liable  to  an 
action  on  the  case  by  the  lessee  of  the  market. 
Bridgland  and  otiiers  v.  Shapter,  5  M.  &  W.  375. 

An  action  by  the  owners  of  a  market,  who  had 
a  prescriptive  right  of  toll  on  all  com  brought 
into  the  market  to  be  sold,  and  there  sold,  alleg- 
ing that  the  defendant,  intending  to  deprive 
them  of  their  toll,  fraudulently  bought  com  in 
the  market  by  sample,  knowing  that  the  com- 
modity was  not  there  in  bulk  at  the  time  of  the 
sale,  whereby  the  ovmcrs  were  prevented  from 
taking  their  toll,  is  not  sustained  by  evidence  of 
the  mere  fact  of  such  purchase  by  sample  in  the 
market,  though  with  knowledge  of  the  owners* 
claim  to  toll,  coupled  with  the  fact  of  not  pay- 
ing the  toll  on  demand  afterwards  when  the 
com  was  delivered  to  the  defendant  in  the  same 
borough,  but  out  of  the  market.  Tewkesbury 
(Bailiff,  J^'c.)  V.  Bistan,  6  Bast,  438  ;  2  Smith, 
508. 

Proeeedings  in  Bespeet  ol] — A  distress  cannot 
be  made  for  the  toll  of  goods  fraudulently  sold 
out  of  a  market  to  avoid  the  toll,  but  the  party 
injured  must  bring  a  special  action  on  the  case. 
Blahey  v.  Binsdale,  Cowp.  661. 

Hisoonduct  of  Toll  Collector.] — ^Where  a  toll 
of  corn  has  been  customarily  taken  by  dipping 
into  the  sack,  bo  as  to  bring  out  a  certain  quan- 
tity, and  the  collector  varied  from  the  proper 
mode  (by  sweeping  instead  of  lifting  the  toll), 
so  as  to  take  more : — Held,  that  trover  lay  against 
him  for  the  excess.  Norman  t.  Bell,  2  B.  & 
Ad.  190. 


5.  Liability  op  Mabkbt-ownebs  to  Patbbs 

OP  Toll. 

Iiguxy  to  Cattle.]— Defendants,  owners  of  a 
market  for  the  sale  of  cattle,  had,  some  three 
years  before  action,  erected  some  railings  round 
a  statue  in  the  street  of   the  town  where  tnr 

F  2 


185 


MARKETS  AND  FAIRS— StaUage. 


market  was  held,  and  near  to  the  site  which 
plaintiff,  who  was  in  the  habit  of  bringing  cattle 
to  the  market,  occupied  and  paid  a  toll  for.  A 
cow  of  plaintiff's  was  killed  in  trying  to  jump 
the  railings,  and  in  an  action  brought  against 
defendants  to  recover  damages  for  her  loss,  the 
jury  found  that  the  railings  were  of  insufficient 
height: — Held,  by  Lush,  J.,  on  further  con- 
sideration, that  plaintiff  was  entitled  to  recover, 
on  the  ground  that  the  owners  of  the  market 
were  under  an  obligation  to  keep  the  market- 
place free  from  danger  to  those  who  lawfully 
frequented  it ;  and  that  by  erecting  the  railings 
of  insufficient  height  they  had  been  guilty  of  a 
misfeasance,  resulting  in  damage  to  plaintiff, 
who  was  not  a  mere  licensee  of  a  particular  site, 
but  entitled  to  use  the  whole  of  the  market-place 
subject  to  the  regulations  and  control  of  the 
owners.  Lar  v,  Darlingt&n  (^Mayor)^  48  L.  J., 
Q.  B.  143. 

Held,  on  appeal,  that  the  defendants  having 
received  toll  from  the  plaintiffs,  and  invited 
them  to  come  to  the  market  with, their  cattle, 
a  duty  was  imposed  on  them  to  keep  the  market 
in  a  safe  condition,  and  therefore  an  action  would 
lie  against  the  defendants  for  the  loss  sustained 
by  the  plaintiffs.  8,  C,  6  Ex.  D.  28  ;  49  L.  J., 
Ex.  105 ;  41  L,  T.  489  ;  28  W.  B.  221  ;  44  J.  P. 
312— C.  A, 


V.  STALLAGE. 
1.  Katubb  op. 

What  is.] — Stallage  is  a  payment  due  to  the 
owner  of  a  market  in  respect  of  the  exclusive 
oocupation  of  a  portion  of  the  soil.  Yarmonth 
(Mayor,  ^r.)  v.  Oroom,  1  H.  J:  C.  102  ;  32  L.  J., 
Bx.  74  ;  8  Jur.,  N.  S.  677  ;  7  L.  T.  161. 

Therefore,  where  a  person  used  a  market  with  a 
chair  and  a  ped,  that  is,  a  wooden  or  a  wicker 
basket,  four  feet  long,  two  feet  and  a  half  wide, 
and  two  feet  high,  with  a  lid,  which,  being  turned 
back  and  supported  by  pieces  of  wood  not  fixed 
in  the  soil,  formed  a  table  on  which  he  exposed 
his  provisions  for  sale  : — Held,  that  he  was  liable 
for  stallage.    lb. 

The  question  what  constitutes  a  stall,  is  a  ques- 
tion of  fact  lor  a  jury.    lb. 

lieenoe  for.] — Whoever  will  have  a  stall  in  a 
market  must  have  a  licence  for  that  purpose  from 
the  owner  of  the  soil.  Kortha  mpton  (^Mayor,  <)Jv.) 
V.  Ward,  1  Wils.  107  ;  2  Str.  1238. 

A  person  who  exposes  goods  for  sale  in  a 
public  market  has  a  nght  to  occupy  the  soil  with 
baskets  necessaiy  and  proper  for  containing  the 
goods.  Tomnend  v.  Woodruff,  6  Ex.  606  j  19 
L.  J.,  Ex.  816. 


2.  Bight  to  Beooteb. 

Payment  for  Sale — Hot  Stallage.] — Charles  1 
granted  by  letters  patent  to  the  lord  of  the  manor 
of  Swindon,  his  heirs  and  assigns,  full  and  absolute 
licence  and  authority  to  hold  a  market  within  the 
town  of  Swindon,  with  all  liberties  and  free 
customs,  tolls,  stallage,  piccage,  fines,  and  all 
other  profits,  commodities  and  emoluments, 
whatsoever  to  such  market  appertaining.  In 
1866,  the  lord  of  the  manor  of  Swindon,  being 
seised  of  and  entitled  to  the  rights  granted  by 
Charles  1,  demised  to  a  company  for  twenty-one 


years  all  the  tolls,  rates,  dues  and  duties  aris 
and  to  be  collected  and  received  at  the  Swine 
market.  The  market  was  held  in  the  pul 
street,  and  no  stalls  or  pens  had  ever  b 
erected  for  the  standing  or  separation  of 
cattle.  tip  to  the  time  that  the  comp: 
acquired  their  rights  in  1866,  no  payment  ^ 
ever  demanded  except  upon  the  sale  of  cat 
when  a  small  sum  was  paid  per  head,  either 
the  buyer  or  seller.  The  company  made  a  cha 
upon  the  vendors  for  stallage  upon  all  cai 
brought  to  the  market  in  lieu  of  the  tolls  char 
on  the  sale  : — ^Held,  in  an  action  against  a  ven 
of  cattle  to  recover  this  stallage,  that  the  c( 
pany  had  no  right  to  make  such  charge.  Sicim 
Central  Market  Comjmny  v.  Panting,  27  L, 
578. 

Exemption — ^Evidenoe   for.]  —  Charles   1, 
letters-patent,  in  1639,  granted  to  H.  and 
heirs  a  weekly  market  at  E.,  with  all  tolls  i 
profits.      By  deed  in  1646,  between  H.  of 
first  part,  and  certain  persons  on  behalf  of 
inhabitants  of  E.  of  the  second  part,  the  inhal 
ants  "  having  considered  the  great  charge  H.  ] 
been  at  in  procuring  the  market,"  and  for  ot 
considerations  did  grant  unto  him  the  coi 
house  and  the  waste  ground  adjoining  the  marl 
place,  together  with  the  market-place  ;  and 
covenanted  that  the  inhabitants  should  ha\ 
market  toll  free: — Held,  that  in  the  absence 
any  evidence  of  an  ancient  market,  or  of  i 
reference  to  a  custom  or  an  exemption  fi 
stallage  in  the  charter  of  1639,  there  was 
origin  to  which  such  exemption  could  be  refer 
but  the  deed  of  1646.    Loekioood  v.  Wood,  6 
B.  31 ;  15  L.  J.,  Q.  B.  37  ;  10  Jur.  168. 

A  modem  grant  by  H.,  a  subject  holding  un 
the  crown  as  before  mentioned,  to  which  cert 
persons,  styled  inhabitants  of  E.,  are  part 
granting  that  the  inhabitants  of  E.,  their  h* 
and  assigns  for  ever,  shall  enjoy  the  market 
freely  as  H.  held  it  of  the  crown,  and  contain 
a  covenant  by  H.  that  they  shall  do  so,  does 
exempt  from  stallage  an  inhabitant  not  pr 
to  the  parties  to  such  grant.    lb. 

Such  an  exemption  for  the  inhabitants  o 
town  can  be  only  by  way  of  custom,  not  of  gr 
or  prescription.    2  b, 

Toll  and  Stallage.] — The  word  toU  in  a  gr 
may  include  stallage,    lb. 

If  the  crown  grants  to  H.  and  his  heirs  t 
they  may  have  and  hold  a  market  in  the  towi 
£.,  with  all  tolls  and  profits  thence  arising, 
neither  the  crown  nor  H.  has  any  right  of  i 
in  the  town,  if  H.  afterwards  acquires  the  soil 
which  the  market  is  held,  he  may  claim  stalh 
by  virtue  of  the  grant.    lb. 

3.  Pbogebdingw. 

Actioni.] — An  action  maybe  maintained  by 
owner  of  a  market  for  stallage,  and  that  with 
shewing  any  contract  in  fact  between  him  f 
the  occupier  of  the  stall.  Netoport  (^Mayor,  4 
V.  Sawniert,  3  B.  &  Ad.  411. 

Treipaas.] — ^TrespasB  lies  for  setting  tal 

in  a  market-place  for  the  sale  of  goods  tnere 
without  leave  of  the  owner  of  the  soiL  Norw 
CMkyor,  Jjre.)  t.  JSkwm,  2  W.  Bl  1116. 

Qeetmant] — Sjectmeni  cannot  be  ma 
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tained  against  a  peiBon  for  having  a  stall  in 
a  street;  the  proper  remedy  is  an  action  of 
tiespasB  by  the  owner  of  the  soil  on  which  the 
stall  was  erected.  Dtte  d.  St,  Julian^  Shrewsbury 
(^Minister,  ^r.)  v.  Cmdry,  1  C.  &  P.  128. 

I^jvaetiOB.] — ^A  court  of  equity  will  require 
the  right  of  stallage  to  be  decided  at  law,  before 
granting  an  injunction  to  restrain  a  corporation 
from  interfering  with  such  rights  of  stallage, 
where  the  right  has  not  been  admitted  by  the 
corporation.  A7//*  v,  Bridgnorth  (^Mayor,  ^Jr.), 
2  Johns.  &  H,  67  ;  4  L.  T.  112  ;  9  W.  R.  331. 

• 

VI.  PENALTIES  FOR  BREACH  OF 
REGULATIONS. 

1.  Bye-lawb. 

A  bye-law  for  regulating  a  market  must  not  be 
so  restrictive  as  to  prevent,  without  leave,  a  fre- 
quenter of  it  from  resorting  to  it.  Wortlry  v. 
Xi»ttingham  Local  Board,  21  L.  T.  582. 

2.  Sales  is  Plages  other  than  Markets 
OB  Dwellixg-houses. 

Teswl  Xoored  to  a  Wharl] — By  a  market  act, 
every  person  who  shall  sell  or  expose  for  sale  at 
any  place  within  the  limits  of  the  act  (other 
than  in  any  existing  market-place,  or  the  market- 
house  and  market-places  to  be  established  under 
the  act,  or  in  his  own  dwelling-house,  6t  in  any 
shop  attached  to  and  being  part  of  any  dwclUng- 
hoDse)  any  article  in  respect  of  which  tolls  are 
by  the  act  authorized  to  be  taken,  other  than 
eggs,  butter  and  fruit,  shall  forfeit  40*. : — Held, 
that  a  vessel  moored  to  a  wharf  on  the  old  canal, 
within  the  limits,  was  not  a  shop  within, the 
exemption.  Wilttthire  v.  Bakcr^  11  C.  B.,  N.  S. 
237 ;  31.  L.  J.,  C.  P.  10,  n. ;  3  L.  T.  365 ;  10  W,  R. 

By  26  k.  27  Vict.  c.  32,  the  owner  of  any  coals 
brought  within  the  district  of  the  local  board  of 
health  for  Hull,  is  bound,  "  before  such  coal,  or 
any  part  thereof,  is  sold  or  delivered  or  dealt 
with  in  the  district,"  to  deliver  to  the  inspector 
appointed  for  the  purpose  the  original  pit  note 
denoting  the  quantity  and  quality  thereof.  A 
shipowner  brought  coals  in  a  lighter  into  the 
district  of  the  board  of  health  for  Hull,  where 
they  were  transferred  into  a  steamer,  also  belong- 
ing to  the  shipowner : — Held,  that  this  was  deal- 
ing with  the  coals  within  the  meaning  of  the 
iftatute,  and  that  the  shipowner  was  lx)und  to 
deliver  the  pit  note  to  the  inspector.  WlUon  v. 
Ilvll  Local  Board,  12  Jur.,  N.  S.  706. 

Part  of  DwelliBg-hoiifo  or  Shop.] — Where 
an  act  enacted  that  every  person  who  shall  sell 
or  expose  for  sale  at  any  place  within  the  limits 
of  the  act  (other  than  his  own  dwelling-house,  or 
in  any  shop  attached  to  and  being  part  of  any 
dwelling-house)  any  article  in  respect  of  which 
tolls  are  by  the  act  authorized  to  be  taken,  shall 
incur  a  penalty  of  40*. : — ^Held,  that  to  bring  it 
within  the  exemption  the  shop  need  not  be 
attachM  to  any  part  of  the  dwelling-house  of  the 
partT  himself.  Wiltshire  v.  Willett,  11  C.  B., 
N.  8.  240;  31  L.  J.,  C.  P.  8  ;  5  L.  T.  355  ;  10 
W.  R.  44. 

Held,  also,  that  a  sale  by  auction  in  a  shop 
attached  to  and  being  part  of  any  dwelling- 
house  was  privileged.    lo. 


Aaotioneor.] — ^A  local  board,  acting  under 

the  powers  of  the  Local  Government  Act  (21  &  22 
Vict.  c.  98),  and  the  Markets  and  Fairs  Clauses 
Act  (10  &  11  Vict.  c.  14),  made  bye-laws,  direct- 
ing that  cattle  markets  and  an  annual  show  of 
horses  should  be  held  in  prescribed  places,  and 
appointing  a  toll  for  cattle,  horses,  &c.,  exposed 
for  sale  in  such  markets.  An  auctioneer,  at  the 
time  when  these  markets  were  established,  was 
possessed  of  a  building  called  the  Agricultural 
Hall,  which  was  erected  some  years  before  the 
passing  of  the  bye-la^'s  regulating  the  market. 
It  was  a  large  building,  containing  a  ring  or  an 
area  in  which  was  accommodation  for  about  100 
head  of  cattle.  Adjoining  to  and  communicating 
vrith  it  was  a  yard  with  pens  capable  of  holding 
1,400  sheep.  His  dwelling-house  was  separated 
from  the  Agricultural  Hall  by  his  harness-room 
and  stable.  He  advertised  and  held  sales  by 
auction  in  the  Agricultural  Hall  on  market  days, 
the  average  sale  on  these  days  amounting  to  100 
cattle  and  1,000  sheep,  and  exceeding  the  sales  in 
the  regular  market.  The  cattle  and  sheep  so  sold 
were  the  property  of  farmers  and  others,  the 
auctioneer  charging  them  with  a  commission : 
—Held,  without  expressing  any  opinion  as  to 
whether  an  auctioneer  would  have  been  at  liberty 
to  sell  horses  by  auction  on  his  premises,  not- 
withstanding the  market,  it  was  evident,  having 
regard  to  the  nature  and  extent  of  his  premises, 
that  they  were  not  part  of  his  dwelling-place  or 
shop  within  the  meaning  of  the  10  &  11  Vict, 
c.  14,  8.  13,  and  that  the  business  carried  on  bv 
him  was  not  a  right,  power,  or  privilege  which 
he  enjoyed  when  the  market  was  established, 
within  the  meaning  of  the  Local  Government 
Act,  s.  60.  Fearon  v.  Mitch^M,  7  L.  R.,  Q.  B. 
690  ;  41  L.  J.,  M.  C.  170 ;  27  L.  T.  33. 


Skittle  Ground.  ]->The  Exmouth  Market 


Act,  1867  (30  Vict.  c.  19),  which  incorporated 
the  Markets  and  Fairs  Clauses  Act,  1847  (10  & 
11  Vict,  c  14),  by  s.  20,  enacts  that  no  unlicensed 
person  shall  sell  in  any  open  place  within  the 
limits  of  the  market,  not  being  the  new  market- 
place or  his  own  dwelling-house  or  shop,  any 
articles,  &c.  A  person  sold  articles  of  the 
description  mentioned  in  the  act  in  a  skittle^ 
ground  let  to  him  for  two  days.  The  place 
where  the  sale  took  place  was  covered  with  a 
roof  and  inclosed,  but  had  a  door  leading  into 
the  street : — Held,  that  the  place  of  sale  was 
not  his  shop  within  the  exception  in  the  act. 
Hooper  V.  Kensholv,  2  Q.  B.  D.  127  ;  46  L.  J., 
M.  C.  160 ;  36  L.  T.  Ill  ;  25  W.  R.  368. 

Baok-yard.]  —A  local  act  regulating  a  market 
prohibited  under  a  penalty,  in  terms  identical 
with  those  in  the  Markets  and  Fairs  Clauses 
Act,  1847,  8. 13,  any  person  from  selling  or  ex- 
posing for  sale  within  the  limits  of  the  market, 
"  except  in  his  own  dwelling-place  or  shop,"  any 
articles  in  respect  of  which  tolls  were  by  that 
act  authorized  to  be  taken.    A  salesman  resided 
within  the  limits,  and  occupied  a  large  yard 
adjoining  his  residence,  in  which  were  sheds  for 
the  sale  of  cattle  and  sheep.    The  yard  extended 
back  about  160  feet,  and  the  only  entrance  to  it 
was  through  double  doors  from  the  street,  and 
by  passing  underneath  the  small  house,  which 
consisted   only  of   upper   rooms   supported  on 
pillars  over   the  entrance.     Staire  led  up  from 
this  covered  entrance,  which  was  thirty  feet  by 
twenty,  to  the  house.     He  was  summoned  for 
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exposing  for  sale  200  sheep  in  this  yard,  and 
convicted  in  a  penalty: — Held,  that  the  con- 
viction was  rignt,  as  the  yard  did  not  come 
within  the  exception,  so  as  to  be  either  his 
dwelling-place  or  his  shop.  JPHole  v.  Davieg,  1 
Q.  B.  D.  59  ;  45  L.  J.,  M.  C.  30 ;  33  L.  T.  602  ; 
24  W.  R.  343. 

Shed  aAzed  to  Honse.] — ^A.  was  tenant  of 
a  dwelling-house  and  shop,  and  a  piece  of 
ground  in  front  of  the  shop ;  a  wooden  shed 
affixed  to  the  house  and  supported  on  wooden 
posts  had  been  erected  and  continued  over  the 
piece  of  ground  for  eighteen  years,  and  pre- 
viously to  the  erection  of  the  shed  there  had 
been  stone  flags  built  into  and  forming  part  of 
the  house  which  projected  three  feet  &om  the 
house,  and  the  flags  helped  to  support  the  shed. 
In  1864  a  market  was  established  for  the  town. 
A.  was  convicted  under  10  &  11  Vict.  c.  14 
(Markets  and  Fairs  Clauses  Act,  1847),  s.  13,  for 
selling  goods  in  the  shed,  and  the  justices  stated 
a  case  describing  the  shed  and  giving  their  con- 
struction of  the  statute  : — Held,  per  Cockbum, 
0.  J.,  Lush  and  Hayes,  JJ.,  that  the  justices  put 
too  narrow  a  construction  on  the  10  &  11  Vict.  c. 
14,  s.  13,  and  that  the  shed  was  accessory  to  part 
of  the  shop,  and  therefore  within  the  exception. 
Per  Mellor,  J.,  that  it  was  a  question  of  fact  for 
the  justices.  Ashworth  v.  Heyivorth,  4  L.  R., 
Q.  B.  316  ;  38  L.  J.,  M.  C.  91  ;  20  L.  T.  439  ;  17 
W.  R.  668  ;  10  B.  &  S.  309. 

3.  Sales  within  cebtain  Limits. 

Bulk  of  Ooodi  Outaide.]— Upon  the  construc- 
tion of  a  local  act  establishing  a  market  for 
com,  &c.,  in  the  city  of  Cork  and  its  suburbs  : — 
Held,  that  market  toll  was  not  leviable  upon  a 
sale,  made  in  the  vendor's  own  house  or  premises 
situate  within  the  city,  of  com  then  being  out- 
side the  city  and  its  suburbs.  Wehbev  v.  Adam*. 
5  Ir.  R.,  C.  L.  146— Ex.  Ch. 

Held,  also,  that  market  toll  was  not  leviable 
upon  such  a  sale,  though  the  com  sold  was  then 
actually  within  the  city  or  its  suburbs.    Ih, 

A  sale  of  goods  on  a  market  day,  "  within  the 
prescribed  limits  "  of  a  town,  is  not  within  s.  13 
of  the  10  &  11  Vict.  c.  14,  unless  the  bulk  of  the 
goods  sold  is,  at  the  time  of  such  sale,  substantially 
"within  the  prescribed  limits."  Nnjctmc-tiard* 
Town  Cammis^ianerft  v.  Woodf,  11  Ir.  R.,  C.  L. 
506. 

Articles  include  Hones.] — A  market  act 
enacted,  that  every  person  who  shall  sell  or 
expose  for  sale  at  any  place  within  the  limits  of 
the  act  (other  than  in  his  own  dwelling-house,  or 
in  any  shop  attached  to  and  being  part  of  any 
dwelling-house),  any  article  in  respect  of  which 
tolls  are  by  this  act  authorized  to  be  taken,  shall 
forfeit  and  pay  any  sum  not  exceeding  40*.  By 
a  schedule  a  toU  was  imposed  upon  horses  : — 
Held,  that  a  horse  was  an  article  within  this 
section.  Llandaff  and  Canton  MarJtet  Com- 
'jmny  v.  Lyndon,  8  C.  B.,  N.  S.  515  ;  30  L.  J.,  M. 
C.  105  ;  6  Jur..  N.  S.  1344  ;  8  W.  R.  693. 

Held,  also,  that  a  sale  by  auction  of  horses  by 
A.,  a  licensed  auctioneer,  in  a  yard  attached  to 
the  dwelling-house  of  B.,  within  the  district, 
was  an  offence  against  the  act.    Ih 

After  Purchase  from  Wholesale  Dealer.]— A 

market  for  a  town  was  established  under  a  local  j 


act.  A  section,  for  preventing  any  encroac 
ment  on  it,  enacted  that  any  person  who  shou 
sell,  or  offer  or  expose  to  sale  (among  oth 
things)  any  roots,  fruit,  or  garden  stuff  in  ai 
other  place  within  the  town  should  be  liable 
a  penalty  ;  with  a  proviso  excepting  the  sale  1 
innabitants  in  their  houses,  shops,  or  premie 
A  party  bought  vegetables  from  a  wholesa 
dealer  in  the  market  who  had  previously  on  t 
same  day  paid  the  toll  for  them ;  he  then  offer 
them  for  sale  in  the  streets : — Held,  an  offeu 
within  the  section.  Black  v.  Sackettj  10  B.  & 
639. 

Fulfilment  of  Previous  Contract.] — H.  w 
charged  before  the  magistrates  of  a  city  f 
having  infringed  a  private  market  act  (6  & 
Vict.  c.  cxxii.  s.  3),  which  imposed  a  fine  on  aj 
person  selling,  offering  or  exposing  for  sale  ai 
carcases  or  meat  within  the  limits  of  the  ci 
and  county,  except  within  the  market.  It  w 
provcxi  on  the  12th  January,  1877,  H.  deliven 
certain  carcases  at  a  door  within  the  limits,  ai 
that  the  carcases  were  then  weighed  and  pa 
for,  but  it  was  alleged  that  they  were  deliven 
in  pursuance  of  a  previous  contract,  entered  in 
between  the  same  parties  at  the  same  place  ( 
the  5th  of  the  same  month.  The  summons  w; 
taken  out  for  the  12th  January,  and  the  magi 
tratcs  found  that  there  had  been  a  previous  sa 
and  purchase  on  the  5th : — Held,  that  th< 
should  have  convicted  on  the  above  facts,  ai 
that  if  they  had  thought  it  necessary  th< 
should  have  amended  the  summons  by  alterii 
the  date  on  which  the  offence  was  alleged  to  ha' 
been  committed  from  the  12th  to  the  5th  of  tl 
month.  Exeter  (^Mayor^  ijT.)  v.  Heaman^  i 
L.  T.  534. 

Within  a  Town— What  is.]— By  3  Geo. 
c.  58,  s.  42,  any  person  who  sells  fish  witjiin  tl 
town  of  Rochdale,  except  in  the  market-pla< 
(unless  such  sale  takes  place  from  a  shop  < 
dwelling-house),  is  liable  to  a  penalty  m 
exceeding  oL  N.  sold  four  herrings  in  an  ope 
street,  not  in  the  market-place.  The  street  wi 
a  main  thoroughfare  with  houses  on  both  side 
in  a  populous  part  of  the  ancient  municipi 
borough  of  Rochdale,  and  there  was  a  contiuuoi 
line  of  buildings  from  the  market-place  to  tl 
street  where  the  sale  took  place.  When  the  at 
was  passed  the  street  in  question  was  not  mad 
and  the  site  of  it  was  in  fact  green  field 
There  was  no  definition  in  the  act  of  the  meai 
ing  of  the  expression  "  town  of  Rochdale."  Tl 
justices  refused  to  convict,  being  of  opinion  thi 
the  words  "  town  of  Rochdale  "  were  limited  t 
the  town  as  it  then  existed : — Held,  that  tl: 
justices  were  wrong  in  refusing  to  convict,  ina: 
much  as  the  section  was  intended  to  apply  to  a 
parts  of  what  might  be  fairly  termed  the  tow 
of  Rochdale,  whether  in  existence  at  the  time  c 
the  passing  of  the  act  or  not.  Collier  v.  uSvrti 
36  L.  T.  345. 

Contrary  to  Begnlations  of  Board  of  Health. 
— A  local  improvement  act  imposed  a  penalt 
for  exposing  for  sale  in  any  of  the  streets  of  tb 
town  any  meat  so  as  to  project  over  or  upon  an 
foot  or  carriage-way.  The  act  provided  that  n 
person  should  be  subject  to  any  penalty  fc 
placing  any  stall,  or  exposing  provisions  fc 
sale,  so  as  such  stalls  be  placed  in  such  part  c 
the  streets  as  should  be  appointed  by  the  ct)n: 
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mianoncis,  and  that  no  person  should  be  subject 
to  anj  penalty  for  placing  any  stall,  or  exposing 
provisions  for  sale  in  such  parts  of  the  streets  as 
should  have  been  theretofore  used  for  that 
parpose  at  the  times  of  the  usual  fairs  and 
markets  within  the  town.  In  1853  a  local  board 
of  health  was  constituted  in  the  township  under 
16  &  17  Vict.  c.  24,  who,  by  bye-laws  duly 
allowed  and  published,  appointed  certain  places 
for  markets  for  certain  descriptions  of  goods  on 
market  days,  and  imposed  penalties  for  the 
breach  thereof : — Held^  that  the  provisions  of 
tlie  local  act  did  not  exempt  from  such  penalties 
one  who  violated  these  bye-laws  by  exposing  for 
sale  meat,  at  a  place  other  than  that  so  appointed 
by  the  local  board  of  health,  notwithstanding 
toe  spot  where  such  meat  was  so  exposed  for  sale 
was  a  place  where  such  articles  had  for  a  long 
series  of  years  been  sold  by  him  and  others. 
Savage  v.  Brook,  15  C.  B.,  N.  S.  264  ;  33  L.  J., 
M,  C.  42  ;  10  Jur.,  N.  S.  687  :  9  L.  T.  334 ;  12 
W,  R.  81. 

"FtMeribed  Limits '*— What  are.]— See  Cas- 
ttell  V.  Covkypoit,  col.  143. 

4.  Sale  of  Diseased  Animals. 

Aetiea  for.] — The  Contagious  Diseases  (Ani- 
mals) Act,  1869,  s.  57,  does  not  render  the 
sending  of  diseased  animals  to  a  public  market 
an  actionable  wrong,  in  the  absence  of  any 
warranty  of  soundness  or  of  any  evidence  of 
firnnd  or  misrepresentation.  Ward  v.  Hohhs,  4 
App.  Cas.  13  ;  48  L.  J.,  C.  P.  281  ;  40  L.  T.  73  ; 
27  W.  R.  114. 

A  number  of  pigs  was  sold  by  auction  in  a 
public  market,  subject  to  conditions  of  sale 
which  provided  that  no  warranty  would  be 
given,  and  that  the  animals  should  be  removed 
^  with  all  &alts."  Shortly  after  the  sale  it  was 
found  that  the  pigs  were  infected  with  typhoid 
fever,  from  which  the  greater  part  of  them 
died : — ^Held,  that  the  seller  of  the  pigs  had  not 
been  guilty  of  misrepresentation  by  conduct,  and 
was  not  liable  in  an  action  for  misrepresentation 
at  the  suit  of  the  purchaser.    Ih, 

5.  Slauguteb  of  Beasts. 

Tor  8alo— Koaning  o£] — By  a  local  act  it  is 
enacted,  in  language  similar  to  10  &  11  Vict.  c. 
14,  s.  19,  that  *^no  person  shall  slaughter  any 
cattle,  or  dress  any  carcase,  for  sale  as  human 
food  or  food  of  man,  in  any  places  within  the 
limits,  other  than"  such  slaughter-house  as 
there  described ;  and  that  every  person  who 
**  shall  offend  by  slaughtering  any  cattle,  or 
dressing  for  sale  any  carcase  within  the  limits  in 
any  place  other  than  one  of  such  slaughter- 
houses," shall  be  liable  to  a  penalty  : — Held, 
that  this  enactment  applies  only  to  the  slaughter- 
ing of  beasts  intended  by  the  person  slaughtering 
for  sale  as  human  food.  Elitu  v.  Nightingale^ 
8  El.  ^  Bl.  698  ;  27  L.  J.,  M.  C.  151  ;  4  Jur., 
N.  S.  166. 

ttanghtor-hoiiBOt — Consent  of  Corporation.] 
— By  a  local  act  of  1862  a  company  was 
empowered  to  erect  a  cattle  market  at  Brecon, 
ana  by  s.  65  the  companv  from  time  to  time,  if 
and  when  they  should  think  fit,  and  with,  but 
not  without,  the  consent  of  the  corporation 
testified  by  writing  under  the  hand  of  the  mayor 


or  town-clerk,  might  provide  and  maintain 
slaughter-houses  proper  and  sufficient  for  the 
slaughtering  of  cattle  for  the  supply  of  the 
borough  and  its  neighbourhood,  upon  such  sites 
as  they  should  think  expedient.  In  1863  the 
corporation  consented  to  the  provision  and 
maintenance  by  the  company  of  slaughter-houses 
proper  and  sufiicient  for  the  slaughtering  of 
cattle  for  the  supply  of  the  borough  and  its 
neighbourhood,  in  pursuance  of,  and  in  accord- 
ance with,  the  above-mentioned  s.  65  ;  the  com- 
pany built  slaughter-houses  accordingly,  but 
absolutely  abandoned  the  use  of  them  in  1864. 
The  company  subsequently  built  otlier  slaughter- 
houses a  quarter  of  a  mile  off  ;  but  the  corpora- 
tion had  always,  refused  to  give  any  further 
consent.  Justices  refused  to  convict  under  s.  19 
of  the  Markets  and  Fairs  Clauses  Act,  1847,  for 
slaughtering  cattle  on  premises  in  the  borough 
other  than  those  leased  by  the  appellant : — 
Held,  that  the  slaughter-houses  occupied  by  the 
appellant  had  not  received  the  consent  of  the 
corporation  under  s.  65  of  the  local  act  of  1862, 
and  that  the  justices  were  right.  Hugheg  v. 
Trevo,  36  L.  T.  585. 


When  Corporation  Local  Board.]  —  The 


Towns  Improvement  Clauses  Act  (10  &  11  Vict, 
c.  34),  s.  126,  prohibits  the  use  of  a  slaughter- 
house without  the  licence  of  the  commissioners  ; 
that  is,  in  certain  boroughs,  the  corporation  act- 
ing as  the  local  board  under  21  &  22  Vict.  c. 
98.  The  corporation  was  the  local  board  in 
Brecon.  The  Brecon  Markets  Act,  1862,  which 
incorporated  the  Brecon  Markets  Company,  em- 
powered the  company,  with  the  consent  of  the 
corporation,  to  erect  slaughterhouses  :  —  Held, 
that  the  consent  of  the  corporation  under  the 
latter  act  operated  as  the  licence  of  the  local 
board  under  the  former  act.  Anthony  v.  Brecim 
Markets  Qympatiu,  7  L.  R.,  Ex.  399  ;  41  L.  J., 
Ex.  201  ;  26  L.  'T  979  ;  21  W.  R.  27— Ex.  Ch. 

See  also  sub  tit.  Health. 


VII.    PEDLARS  AND  HAWKERS. 

1.  Licences. 

When  Certificate  Required.] — By  the  Markets 
and  Fairs  Clauses  Act,  1847,8.  13,  after  a  market 
place  is  opened  for  public  use,  every  person  other 
than  a  licensed  hawker,  selling  in  a  place  within 
the  prescribed  limits,  except  in  his  own  dwelling- 
place  or  shop,  any  articles  in  respect  of  which 
tolls  are  by  the  special  act  authorized  to  be  taken 
in  the  market,  is  liable  to  a  penalty.  By  the 
Pedlars  Act,  1871,  s.  6,  a  certificate  under  that 
act  is  to  have  the  same  effect  as  a  hawker's 
licence  for  the  purpose  of  the  Markets  and 
Fairs  Clauses  Act,  1847,  and  the  term  "  licensed 
hawker"  in  such  act  shall  be  construed  to  in- 
clude a  pedlar  holding  such  a  certificate.  A  per- 
son holding  a  pedlar's  certificate  both  sold  on 
foot  and  with  a  horse  and  four-wheeled  waggon 
within  the  limits  of  a  district  formed  by  the 
adoption  of  the  Local  Government  Act,  1858, 
under  which  act  the  local  board  had  provided  a 
market  place  for  potatoes  and  other  vegetables 
liable  to  toll  in  the  market : — Held,  that  he  was 
exempted  by  the  pedlar's  certificate  from  the 
penalty  imposed  by  the  Markets  and  Fairs 
Clauses  Act,  1847,  s.  13,  though  not  acting 
strictly  as  a  pedlar,  but  rather  as   a  hawker. 


148 


MARKETS   AND   FAIES— Market  Overt. 


Howard  v.  LujpUm,  10  L.  R.,  Q.  B.  508 ;  44  L. 
J.,  M.  C.  150. 

Twelve  ladies  having  purchased  materials  and 
made  them  up  Into  articles  of  wearing  apparel, 
each  in  turn  for  one  month  carried  these  articles 
about  in  a  basket,  called  a  missionary  basket, 
from  house  to  house  for  sale.  The  ladies  did  not 
find  the  money  to  purchase  the  materials,  but  the 
money  derived  from  the  sales  was  applied  to- 
wards the  purchase,  and  the  profits  of  the  sales 
were  devoted  to  a  village  scnool  and  religioud 
purposes  : — Held,  that  none  of  these  ladies  came 
within  the  definition  of  a  pedlar  in  the  Pedlars 
Act,  1871  (34  &  35  Vict.  c.  96),  s.  3,  and  was  not 
liable  under  s.  4  to  a  penalty  for  acting  as  a 

Eedlar  without  a  certificate.     Oreffff  v.  Smithy  8 
.  R.,  Q.  B.  302  ;    42  L.  J.,  M.  C.  121  ;  28  L.  T. 
555  ;  21  W.  R.  737. 


Sale  by  Sample.]— ^A  person,  not  being  a 


licensed  hawker,  was  committed  and  fined  under 
the  Markets  and  Fairs  Clauses  Act,  1847  (10  & 
11  Vict.  c.  14),  s.  13,  for  having  sold  corn  by 
sample  in  a  place,  other  than  his  own  dwelling- 
place  or  shop,  within  the  municipal  boundary  of 
the  city  of  Londonderry,  the  bulk  of  the  com 
being  at  the  time  of  sale  within  the  municipal 
boundary : — Held,  that  the  conviction  wasri^t. 
Londonderry  (^Mayor^  v.  MeMhinney^  9  Ir.  R., 
C.  L.  71. 


Sale  of  Fmit  and  Vegetables  from  Door 


to  Door.]— By  10  &  11  Vict.  c.  14,  s.  18,  after  the 
market-place  is  open  for  public  use,  every  person 
other  than  a  licensed  hawker  who  shall  sell  or 
expose  for  sale  in  any  place  within  the  prescribed 
limits,  except  in  his  own  dwelling-place  or  shop, 
any  articles  in  respect  of  which  tolls  are  by  the 
special  act  authorized  to  be  taken  in  the  market, 
shall  forfeit  40^.  An  improvement  act,  subse- 
quently passed,  enacted  that  the  local  board  and 
their  lessees  may  from  time  to  time  demand  and 
take  from  any  person  occupying  or  using  any 
shop,  stall,  stand,  bench,  or  ground  space  in  any 
market-place  for  the  time  being  under  the 
management  of  the  local  board,  and  used  as  a 
general  market,  such  tolls  as  the  local  board  or 
their  lessees  from  time  to  time  appoint,  not  ex- 
ceeding the  several  tolls  specified  in  the  schedule 
A.  annexed  :  and  the  schedule  in  terms  imposed 
the  toll  on  the  occupier  of  every  shop,  stall,  or 
ground  space  in  the  market,  and  not  upon  the 
commodities  sold  or  exposed  for  sale  tiiere : — 
Held,  that  a  person  who  sold  fruit  and  fish,  which 
are  marketable  articles,  from  door  to  door  within 
the  prescribed  limits,  did  not  thereby  become 
liable  to  the  penalty  imposed  by  10  &  11  Vict.  c. 
14,  s.  13.  Caswell  v.  Cook,  11  C.  B.,  N.  S.  637  : 
31  L.  J.,  M.  C.  185. 

Held,  also,  that  the  "  prescribed  limits  "  meant 
the  limits  to  which  the  local  act  applied,  viz.,  the 
boundaries  of  the  borough.    Ih* 

2.  Exemptions. 

How  Determined.]— By  10  &  11  Vict.  c.  14,  s. 
13,  aft^r  a  market-place  is  open  for  public  use, 
every  person  other  than  a  licensed  hawker  who 
shall  sell  or  expose  for  sale,  in  any  place  within 
the  prescribed  limits,  except  in  his  own  dwelling- 
place  or  shop,  ahy  articles  in  respect  of  which 
tolls  are  by  the  special  act  authorized  to  be  taken 
in  the  market,  shall  for  every  such  offence  be 


liable  to  a  penalty  ;  and  in  order  to  exempt  f  r 
penalty  under  this  section,  a  party  must  be  she 
to  have  sold  the  marketable  articles  in  what 
really  his  own  private  shop,  and  not  in  any  su 
way  as  to  constitute  a  different  market  from  t 
legal  one  ;  and  in  order  to  determine  this  qu 
tion,  all  the  elements  of  the  case  must  be  tak 
into  consideration,  although  not  one  of  tb 
alone  might  be  conclusive  upon  it.  Pope 
Whalley.  6  B.  &  S.  303  ;  34  L.  J.,  M.  C.  76  ; 
Jur.,  N.  S.  444  ;  11  L.  T.  769  ;  13  W.  R.  402. 

To  entitle  a  party  to  exemption  from  penalt 
for  an  offence  against  the  50  Geo.  3,  c.  41,  on  1 
ground  that  the  place  where  the  hawker  expot 
his  wares  for  sale  was  a  public  market,  it  must 
shewn  that  it  was  a  legally-established  marli 
by  grant  from  the  crown,  and  not  merely  a  m 
kct  de  facto.  Betijamm  v.  Andrews,  5  C. 
N.  S.  299  ;  27  L.  J.,  M.  C.  310 ;  4  Jur.,  N.  S.  4 

See  aUo  Hawker  and  Pedlab. 


VIII.   MARKET  OVERT. 
1.  Pbivilege  op. 

Hatnre  ol] — ^The  purchaser  of  a  chattel  tal 
it,  as  a  general  rule,  subject  to  what  may  ti 
out  to  be  informalities  in  the  title.  Cuidy 
Lindmy,  3  App.  Cas.  459  ;  47  L*  J.,  Q.  B.  4^ 
38  L.  T.  573  ;  26  W.  R.   406. 

By  a  purchase  in  market  overt  the  title  obtaii 
is  good  against  all  the  world.    Ih, 

If  not  so  purchased,  though  purchased  be 
fide,  the  title  obtained  may  not  be  gr>od  agaii 
the  real  owner.    lb. 

Extent  ol] — The  protection  attendant  upoi 
sale  in  market  overt  is  not  confined  to  anci< 
markets  created  by  charter  or  by  prescription,  1 
extends  to  modem  markets  established  un( 
powers  conferred  by  act  of  parliament*  Gai 
v.  Ledwidge,  10  Ir.  R.,  C.  L.  33. 

Liability  of  Salemaster.] — A  salemast 

who  in  market  overt  publicly  sells  and  af  terwai 
delivers  a   stolen    beast,  although    he  does 
innocently  and  in  the  ordinary  course  of   i 
business,  is  responsible,  in  trover,  to  the  ti 
owner  for  the  value  of  the  beast.     Ih, 


Pawning.]  —  A  market  overt  cannot 

for  pawning.     Hartop  v.  Uoare,  1  Wils.  8  ; 
Stra.  1187. 


Sale  by  Sample.] — A  sale  by  sample 


not  entitled  to  the  privileges  of  a  sale  in  marl 
overt.     Crane  v.  lAmdon  Bock  Company,  5  B. 
S.  313  ;   10  Jur.,  N.  S.  984  ;  10  L.  T.  372 ; 
W.  R.  746. 


2.   Sales  in  Market  Ovebt— What  ari 

In  the  Karket.] — To  constitute  a  sale  in  mi 
ket  overt,  the  goods  sold  must  be  present  in  t. 
market  during  the  whole  of  the  transaction,  fro 
the  making  of  the  contract  to  the  delivery.  Cra 
V.  London  Dock  Company,  supra. 

At  Wholesale  Warehooie.]  —  A  wholesa 
warehouse  in  London,  used  as  a  shop,  and  havii 
glazed  windows  in  which  articles  are  exhibit! 
for  sale  towards  the  street,  is  a  market  overt  I 
the  custom  of  London  for  goods  commonly  so! 
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there.  The  cWom  is  not  confined  to  shops 
which  are  literally  open  to  the  street.  Lyoru  v. 
Dcpau,  3  P.  «:  D.  177  ;  11  A.  k  E.  326  ;  9  C.  & 
P.  68;  4  Jar.  506. 

At  Hone  B^pofitory.]— A  sale  by  public  auc- 
tion at  a  horse  repository  oat  of  tne  city  of 
London,  is  not  a  sale  in  market  overt.  Lee  v. 
JBaye*  or  Robinson,  18  C.  B.  599  ;  25  L.  J.,  C.  P. 
249  ;  2  Jar.,  N.  S.  1093. 


Of  Hone— Bllbet  oil— The  provisions  of  31 
Elis.  c.  12,  extend  to  the  sale  as  well  of  horses 
which  are  not  stolen  as  of  those  which  are  stolen ; 
and  the  sale  of  a  horse  in  market  overt  withoat 
complying  with  the  reqoirements  of  this  statate 
has  merely  the  effect  of  a  sale  out  of  market 
ovcrtw  Moran  v.  PUt,  42  L.  J.,  Q.  B.  47; 
28  L.  T.  554  ;  21  W.  R.  525. 

Avthoiity  of  SemuLt]  —  An  authority  to  a 
servant  to  sell  in  market  overt  is  not  to  be  con- 
strued as  a  oontinaing  antiiority,  soasto  justify  a 
sale  by  him  elsewhere.  Metcalfe  v.  Lumsdenj 
IC.kK.  309. 


3.   8T0LBX  Goods— Right  of  Owner  to 

Bbcovbb. 

Vot  eoidbied  to  Speeial  Bemedy.]  — -  Where 
goods  were  stolep,  and  sold  in  market  overt,  and 
the  thief  was  prosecuted  to  conviction,  and  the 
goods  were,  after  a  demand  made  for  them  by  the 
original  owner,  converted  by  the  defendant : — 
Held,  that  by  virtue  of  7  &  8  Geo.  4,  c.  29,  s.  57 
[repealed  by  24  k  25  Vict.  c.  95,  bat  similar 
provision  re-enacted  by  24  &  25  Vict.  c.  96,  s.  100], 
the  owner  m^ht  recover  them  in  trover,  and 
was  not  bound  to  obtain  them  only  by  the  means 
pointed  out  in  that  statute,  of  a  writ  of  restitu- 
tion, or  an  order  of  the  judge  who  tried  the 
thief.  Scattergood  v.  Sjflrester,  16  Q.  B.506  ;  19 
lu  J.,  Q.  B.  447  ;  14  Jur.  977, 

The  effect  of  7  &  8  Geo.  4,  c.  29,  s.  57,  is,  upon 
conviction  of  the  thief,  besides  giving  to  the 
original  owner  the  summary  methods  pointed 
out  by  the  statute,  to  restore  to  him  the  goods 
which  were  stolen,  the  right  of  property  in 
them,  and  all  the  legal  remedies  incident  to 
that  right.    lb. 

Of  HorsM— Evidence.]— The  defendant's  mare, 
which  he  had  turned  out  in  a  public  park,  was 
found  out  of  the  park,  and  was  sold  at  a  public 
auction  by  the  pinner.  After  an  intermediate 
sale  she  was  sold  in  market  overt  to  the  plaintiff. 
and  was  subsequently  taken  possession  of  by  the 
defendant.  There  was  no  proof  that  the  formali- 
ties which  the  13  Eliz.  c.  12,  requires  upon  the 
sale  of  horses  at  fairs  and  markets  had  been 
observed : — ^Held,  that  in  the  absence  of  such 
proof  the  court  would  not  infer  that  such 
formalities  had  been  observed,  and  that  the 
plaintiff  could  not  maintain  an  action  for  the 
mare  against  the  defendant,  the  true  owner. 
Moran  v.  J^iti,  42  L.  J.,  Q.  B.  47  ;  28  L.  T.  524 ; 
21  W.  R.  554. 

Claim  by  Pnrehaser  against  Owner  for  Cost 
of  kseping  Baasts.] — The  bonft  fide  purchaser 
of  stolen  beasts  sold  in  market  overt  cannot,  in 
answer  to  a  claim  for  them  by  the  original 
owner  after  the  conviction  of  the  thief,  counter- 
claim for  the  cost  of  their  keep  while  the  beasts 


were  in  the  posscBsion  of  the  purchaser,  for  they 
were  his  own  property  until,  on  the  conviction, 
the  property  revested  in  the  original  owner. 
Walker  v.  Matthews,  8  Q.  B.  D.  109  ;  51  L.  J., 
Q.  B.  243  ;  46  L.  T.  915  ;  30  W.  R,  338. 


IX.  ENGROSSING,   REGRATING    AND 
OTHER   OFFENCES. 

Offence  of.] — The  common  law  offence  of  en- 
grossing or  regrating  applies  only  with  respect 
to  the  necessaries  of  life.  Pettamberdau  v. 
Thaekoorseydass,  7  Moore,  P.  0.  C.  239  ;  5  Moore, 
Ind.  App.  109  ;  15  Jur.  257. 

Spreading  Bumonrs  to  Enhaaee  Prioa.]  — 
Spreading  rumours  with  intent  to  enhance  the 
price  of  hops,  in  the  hearing  of  hop  planters, 
dealers,  and  others,  that  the  stock  of  hope  was 
nearly  exhausted,  and  that  there  would  be  a 
scarcity  of  hops,  with  intent  to  induce  them  not 
to  bring  their  hops  to  market  for  a  long  time,  and 
thereby  greatly  to  enhance  the  price,  is  an  offence 
at  common  law,  notwithstanding  the  repeal  of 
the  5  &  6  Edw.  6,  c.  14,  by  12  Geo.  8,  c.  71.  Itrx 
V.  Waddington,  1  East,  143,  166. 

X.  RATING. 

Market  in  Street— Vo  Stalls.] — By  the  Man- 
chester and  Salford  Police  Act  (32  Geo.  3,  c.  69), 
the  tenants  or  occupiers  of  all  messuages,  houses, 
shops,  and  other  tenements,  within  the  same 
towns,  respectively,  were  liable  to  be  rated : — 
Held,  that  the  owner  of  the  market  kept  in  the 
streets,  wherc  various  articles  were  exposed  to 
sale  by  persons  who  paid  him  for  that  privilege, 
but  had  not  any  stalls  fixed  to  the  ground,  was 
not  the  occupier  of  a  tenement,  within  the  mean- 
ing of  the  act,  and,  consequently,  was  not  liable 
to  be  rated  in  respect  of  the  profits  of  such 
market.  Jl^x  v.  Motley,  3  D.  &  R.  385  ;  2  B.  & 
C.  226. 

Leaseholders.]  —  Lessees  for  years,  from  the 
lord  of  the  manor,  of  the  tolls  and  duties  pay- 
able at  the  market  and  fairs  of  A.,  and  all  rights 
and  profits  of  stallage,  piccage,  kc,  incident  to 
the  market  and  fairs,  together  with  the  market- 
house,  for  all  the  purposes  of  the  market  and 
fairs.  Tolls  were  collected  and  received  at  the 
market  and  fairs  upon  the  sale  of  com  and  cattle 
sold  in  the  market  and  fairs,  and  also  upon  all 
goods  and  merchandize  exposed  for  sale  in  the 
market  and  fairs,  and  also  for  stallage.  Upon 
part  of  the  market-square,  and  upon  the  sides  of 
the  streets  leading  thereto,  stalls  were  placed  on 
the  market  and  &ir  days,  on  which  stalls  goods 
were  exposed  for  sale,  but  they  were  not  in  any 
way  ^fiSxed  to  the  soil.  The  tolls  on  the  corn 
exposed  for  sale  in  the  market-house  were  received 
in  the  toll-room  of  such  house ;  but  all  other 
tolls  and  duties  were  collected  and  received  where 
the  cattle  and  merchandize  were  exposed  for  sale. 
The  lessees  were  rated  to  the  relief  of  the  poor 
as  occupiers  of  the  market-house,  with  the 
ground  belonging  thereto,  used  and  occupied  for 
the  tolls  of  the  market  and  fairs : — Held,  that 
they  were  rateable  for  stallage,  which  was  a  pay- 
ment in  respect  of  the  use  and  occupation  of 
the  soil  J  but  that  they  were  not  rateable  for 
market  tolls,  which  had  no  relation  to  the  use  of 
the  soil.    Roberts  v.  AyUsbury  (Churchwardens 
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and  Ooerseeri),  1  El.  k  Bl.  423  ;  22  L.  J.,  M.  C. 
34  ;  17  Jur.  236. 

P.  was  rated  as  the  occupier  of  tolls,  lands, 
and  buildings  situated  in  the  Ashford  cattle 
market ;  and  among  the  gross  receipts  upon 
which  the  valuation  was  estimated,  were  items 
for  the  sheep,  cattle,  pigs  and  horses  admitted 
into  the  market  during  the  year,  at  a  fixed  sum 
per  head.  In  1671,  Charles  2  granted  by 
charter  to  Lord  Strangford,  his  heirs  and  assigns, 
a  market  to  be  holden  every  alternate  Taesday 
within  or  near  to  the  town  of  Ashford,  together 
with  the  tolls  and  profits  thereof.  No  evidence 
was  to  be  found  of  the  actual  establishment  of  a 
market  under  this  charter ;  but  in  1784  a  stock 
market  was  established,  and  for  some  time  after- 
wards held  upon  every  fourth  Tuesday.  From 
1793  to  1856  a  stock  and  cattle  market  was  held 
on  every  alternate  Tuesday  in  the  main  street  of 
Ashford,  the  lord  of  the  manor  and  the  inhabi- 
tants receiving  certain  payments  for  the  use  of 
such  pens  as  either  of  them  supplied  respectively, 
but  no  tolls  appeared  to  have  been  levied  upon 
animals  sold  at  the  market.  After  many  mesne 
asslg^nmcnts  in  1856,  P.'s  lessors,  iucorpomted 
as  a  limited  company,  obtained  a  conveyance  in 
fee  of  a  piece  of  land  in  the  manor,  and  ^'  all  the 
tolls,  stallages,  dues,  profits  or  emoluments 
whatsoever  arising  from  all  markets  and  fairs 
held  in  the  town  of  Ashford,"  except  the  meat, 
fish  and  vegetable  market.  In  1874,  P.  hired 
from  the  company,  at  a  fixed  annual  rent,  cer- 
tain fixed  tolls  of  the  cattle  market,  the  lands 
belonging  thereto,  and  the  fairs  and  other  per- 
quisites. The  land  occupied  by  the  market  was 
fenced  in,  and  kept  locked  when  not  used  for 
market  or  other  purposes.  Some  pens  in  the 
market  were  appropriated  to  particular  owners 
and  salesmen,  and  others  werc  free  for  any 
animals  in  the  market.  AH  animals,  however, 
paid  toll  for  admittance  to  the  market : — Held, 
that  the  tolls  for  admittance  to  the  market  were 
incident  to  the  soil  so  as  to  be  taken  into  con- 
sideration as  increasing  the  value  of  the  occupa- 
tion, and  were  not  mere  market  tolls  which  could 
not  be  rated.  Percy  v.  Ashford  (^UnlorC)^  34 
L.  T.  579. 

ToUf  and  Stallage.]— Tolls,  authorized  to  be 
taken  by  an  act  of  parliament,  in  respect  of 
cattle  brought  into  a  market  for  sale,  which 
become  due  as  soon  as  the  cattle  are  brought 
into  the  market-place,  and  before  the  cattle  are 
put  into  a  pen  or  tied  up,  are  mere  market  tolls, 
and  not  in  the  nature  of  stallage  or  tolls  taken 
in  respect  of  the  use  of  the  soil ;  and  in  assess- 
ing the  lessee  of  the  market  and  tolls  to  the 
poor-rate,  in  respect  of  his  occupation  of  the 
market-place,  such  tolls  cannot  be  taken  into 
account  as  enhancing  the  value  of  the  occupa- 
tion. Iteg,  V.  QmsuvU  or  Castccllj  7  L.  R.,*Q.  B. 
328  ;  41  L.  J.,  M.  C.  108  ;  26  L.  T.  574 ;  20  W. 
R.  624. 

By  a  local  act  a  company  was  incorporated 
and  authorized  to  regulate  the  market-places 
belonging  to  the  corporation  of  Brecon,  and  to 
receive  all  tolls  payable  therefrom,  which  were 
thereby  vested  in  them.  They  were,  however, 
by  another  section,  to  pay  to  the  corporation 
210/.  a  year,  to  be  charged  on  the  scheduled 
tolls,  markets  and  market-places,  by  the  act 
vested  in  the  company,  and  to  be  a  first  charge 
on  those  tolls  next  after  the  expense  of  recover- 
ing them.    This  annual  sum  was  to  be  devoted 


by  the  corporation  to  the  payment  of  incu 
brances  incurred  by  the  building  of  the  < 
market-place.  The  company,  under  the  autl 
rity  of  the  act,  constructed  new  market-pla 
on  land  vested  in  them,  and  collected  tolls  fri 
the  old  and  new  markets : — Held,  that  the  co 
pany  was  not  entitled  to  a  deduction  of  this  21 
trom  the  net  annual  value  of  their  tolls  in  th 
assessment  to  the  poor-rate.  Brecon  Mark 
Company  v,  St.  Mary^s  (^Brecon'),  33  L.  T.  101 

Wnere  an  open  market  is  divided  under  t 
provisions  of  an  act  of  parliament  into  pa) 
each  of  which  is  appropriated  to  a  special  p: 
pose,  such  as  potato  stands,  fruit  market,  a 
fiower  stands,  and  by  the  act  tolls  or  rents  i 
reserved  to  the  owner  of  the  market  from  th< 
who  use  the  several  divisions  of  the  mark 
such  tolls  arise  out  of  a  use  of  the  soil,  and'  i 
in  the  nature  of  stallage  tolls,  so  as  to  be  ra 
able  for  the  relief  of  the  poor.  Bedford  (Dw  ^ 
V.  St.  Paul,  Ct)vent  Garden,  51  L.  J.,  M.  C.  4 
45  L.  T.  616  ;  30  W.  R.  411  ;  46  J.  P.  581. 

The  appellant  rented  two  stalls  in  Bodnc 
market  year  by  year  at  a  rent  payable  week 
The  stalls  in  question  had  been  put  up  to  aucti 
and  were  bought  by  the  appellant  and  used 
him  on  market-days.  The  stalls  thus  rent 
were  capable  of  being  removed,  and  there  w 
no  agreement  that  they  should  always  stand  ' 
the  same  identical  spot,  though  the  appella 
had  a  right  to  retain  the  same  relative  positi 
in  the  row  : — Held,  that  there  was  no  such  occ 
pation  of  the  stall  as  rendered  the  appella 
liable  to  be  rated  under  4,3  Eliz.  c.  2,  he  havl 
acquired  only  the  right  to  a  given  stall  in  a  giv 
row.  and  not  the  right  to  place  one  on  ai 
definite  portion  of  ground.  Spear  v.  Bodm 
Union,  49  L.  J„  M.  C.  69;  43  L.  T.  127; 
J.  P.  764. 


MARKET  OVERT. 

See  BLAREETS  AND  FAIRS. 


MARRIAGE. 

See  HUSBAND  AND  WIFE. 


MARTIAL  LAW. 

See  ARMY  AND  NAVY. 
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I.  OP    THE    SUPERIOR   COURTS.— ^6' 
Appeal— Practice. 

H.  TAXING— i&tf  Costs.— SoLiciTOB. 

Ill,  OF  SHIPS.— i»^  Shipping. 


MASTER  AND  SERVANT. 

A.  BIOETS  Ain>  IiTABTTiTTIBS    OP 
KASTEB  Ain>  8BBVANT. 

I,  CoNTBACT  OP  Hiring. 

1.  Xature  and    Validity  of    Contract — 

Qenerally,  150. 

2.  Parties,  156. 

3.  BeptUitet  of, 

a.  Writing,  157. 
h.  Stamps,  159. 

4.  Proof  of, 

a.  Generally,  160. 

h.  Parol  Evidence  to  Explain,  161. 

5.  In  Special  Oases. 

tf.  Yearly,  164. 

b.  Weekly,  166. 

ff.  Domestic  or  Menial  Serrants,  166. 

6.  Wages  and  Bemumration, 

a.  Right  to,  167. 

h.  Payment  Oontraxy  to  the  Track  Acts, 

171. 
e.  Other  Statutes  affecting,  174. 

7.  Medical  Attendance  tm  Servant j  177. 

8.  Other  Rights  under  the  Contract ^  177. 

9.  Termination  of. 

a.  By  Notice — ^Mode  and  Time  of,  178. 
h.  By  Death  or  Bankruptcy,  181. 

c.  Diamiasal  without    Notice,  Grounds 

for,  182. 

d.  CKring  into  Custody,  187. 

e.  Eight  of  Servant  to  Compensation. 

i.  Wages  or  Sahiry,  187. 
iL  Damages,  191. 
/.  Proceedings. 

i.  Pleadings,  194. 
ii.  Jurisdiction,  201. 

II.  Character  of  Servant,  203» 


III.  iKjuRiss  TO  Servants  in  course  of 
Employment. 

1.  General  Principles^  204. 

2.  Under  Employers'  lAability  Aotj  206. 

3.  Acts  of  IHlow-servantSf  211. 

4.  Master's  Knowledge  or  Personal  In- 

terference, 218. 

5.  Servant^ s  own  Kegligenoe  or  Knowledge 

of  Ikinger,  22U 

IT.  Under  the  Factory  Acts. 

1.  Definition  of  Factory  and  Mannfae- 
tnring  Process,,  225. 


2.  Offences  "under  the  Acts,  227. 

3.  Convictions,  229. 

4.  Liability  to  ActUms,  229. 

V.  Under  the  Employers  and  Work- 
men Act. 
1.  Summary  Jurisdiction   of  Justices — 
Generally. 

a.  Applicable  to  what  Servant,  231. 

b.  For  what  Misconduct,  235. 
0,  Procedure,  238. 

VL  Combinations  op  Workmen  to  In- 
timidate.— See  Trade. 


B.    BIGHTS    Ain> 
XASTBBAin> 


liabujITibs  oIf 

PABTIBS. 


I.  Rights  of  Master. 

1.  Injuries  to  Servants. 

a.  Generally,  244. 

b.  Seduction,  245. 

2.  Enticing  from  Serrii^e.  250» 

II.  Liability  of  Master. 

1.  Ibr  Wrongful  Acts  of  Servant. 

a.  General  Principles,  253. 

b.  Acts  within  the  Scope  of  Authority^ 

254. 

c.  Negligence,  258. 

d.  Unlawful  Acts  of  Servants,  267. 

e.  Proceedings,  268. 

2.  Injuries  to    Volunteers  assisting  Ser* 

vantSf  269. 

3.  Penalties  under  Particular  Statutex,. 

270. 

4.  On  Contracts  of  Servants. 

a.  Goods  Supplied,  272. 

b.  Other  Contracts,  274. 


O.  IiIABILITT  OF  SEBVANT  TO 

PABTIBS. 


A    RIGHTS   AND    LIABILITIES 
OF  MASTER  AND  SERVANT. 

I.    CONTRACT  OF  HIRING. 

1.  Nature  and  Validity  of  Contract- 
Generally. 

Whether  a  Partnership.]  —  C.  having  con- 
tracted with  the  government  for  the  conveyance 
of  mails  by  sea,  agreed  with  H.  to  employ  him 
during  the  existence  of  the  contract  at  a  fixed 
yearly.salary,  payable  quarterly,  and  in  addition 
thereto,  a  sum  equivalent  to  10  per  cent,  on  the 
profits  : — ^Held,  that  the  sum  was  a  contract  of 
niring  and  service,  and  not  a  partnership.  Har- 
rington  v.  Churchward,  29  L.  J.,  Ch.  621  ;  6 
Jur.,  N.  S.  576  ;  8  W.  R.  302.  See  also  Reg.  v. 
Wortley,  2  Den.  C.  C.  333  ;  21  L.  J.,  M.  C.  44  ; 
15  Jur.  1137. 

P.,  who  was  engaged  as  an  underwriter  at 
Lloyd's,  entered  into  an  agreement,  before  the 
passing  of  28  &  29  Vict,  c  86,  with  R.,  who  was 
not  a  member,  that  the  underwriting  account, 
which  commenced  on  a  specified  day,  should  be 
carried  on  for  three  years  from  that  date  in  thG 
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name  of  P.,  and  that  the  policies,  losses,  and 
averages  should  be  signed  and  settled  by  P.  or 
by  R.  as  his  agent ;  that  a  salary  of  150/.  per 
Annum  should  be  paid  to  R.  by  P.,  that  four- 
fifths  of  the  net  profits  of  the  business  should 
be  paid  to  P.,  and  the  remaining  one-fifth  to  R., 
R.  to  be  exempted  from  bearing  any  loss,  with  a 
provision  for  the  refunding  by  R.  of  all  or  any 
part  of  what  he  might  receive  by  way  of  profit 
in  any  one  year  if  it  should  appear  on  the  taking 
of  the  accounts  as  therein  provided  that  there 
had  been  no  profit  in  the  business  in  that  year  : 
— Held,  that  the  agreement  wns  not  a  partner- 
ship contract,  but  a  contract  for  hiring  and 
service.  Bogf  v.  ParkyiiSj  20  L.  R.,  Eq.  331  ; 
44  L.  J.,.Ch.  610  ;  30  L.  T.  331  ;  24  W.  R.  5. 

Gonditlon  Implied  from  Courie  of  Conduet] 
— A  written  agreement  between  A.  and  his 
traveller  provided  for  the  payment  of  the 
travelling  expenses  of  the  latter,  but  did  not  lay 
•down  any  mode  in  which  they  should  be  ascer- 
tained and  stated.  Before  the  agreement  the 
traveller  had  boen  in  the  habit  of  stating  after 
each  journey  those  expenses  as  a  gross  sum. 
omitting  all  details,  and  this  practice  continued 
for  some  years  after  it : — Held,  that  a  contract 
so  to  state  and  accept  the  amount  of  those  ex- 
penses was  to  be  implied  from  this  course  of  con- 
duct, and  that  the  employer  had  no  power  to 
determine  it  during  the  stipulated  term.  Hunter 
V.  Belclier,  10  L.  T.  548— L.  J, 

Implied  Covenant — Continiuuiee  of  Employ- 
aient.] — A  declaration  stated,  that  by  a  deed 
between  the  defendant,  of  the  first  part ;  D.,  of 
the  second  part ;  and  the  plaintiff,  of  the  third 
part ;  the  plaintiff  covenanted  "wnth  the  defen- 
dant, that  D.  should,  during  the  term  of  five 
vears  from  the  date  of  the  deed,  serve,  abide, 
and  continue  with  the  defendant  as  his  assistant 
in  the  art  of  a  surgeon-dentist,  and  perform  such 
service  as  the  defendant  should  order  to  be  done, 
in  the  way  of  his  art,  with  stipulations  for  work- 
ing nine  hours  per  day  ;  and  that  the  defendant, 
in  consideration  of  the  sen'ices  to  be  performed 
by  D.,  covenanted  with  the  plaintiff,  that  he, 
the  ddtendant,  during  the  term  of  five  years  (in 
•case  D.  performed  his  part  of  the  agreement, 
xind  particularly  the  work  of  nine  hours  per 
day),  would  pay  to  D.  35*.  weekly  for  the  first 
;^ear  of  the  term  ;  21,  weekly  during  the  second 
and  third  yeare ;  21, 2s.  weekly  during  the  fourth 
and  fifth  years  of  the  term,  for  wages  and  com- 
pensation for  the  services.  The  declaration 
alleged  as  a  breach,  that  the  defendsmt  would 
■  riot  permit  D.  to  remain  in  his  service,  but 
dismissed  him : — Held,  in  arrest  of  judgment, 
that  the  breach  was  ill-assigned,  as  there  was  no 
implied  covenant  on  the  part  of  the  defendant 
to  retain  D.  in  his  service  during  the  five  years. 
Jhifin  v.  Saylet,  D.  &  M.  679 ;  5  Q.  B.  685  ;  13 
L.  J.,  Q.  B.  159  ;  8  Jur.  358. 

By  an  agreement  between  A.  and  B.,  it  was 
agreed  that  A.  should  manufacture  cement  for 
the  use  of  B.,  of  a  specified  quality ;  that  B. 
•should  pay  A.  a  weekly  sum  for  two  years  from 
the  agreement,  and  another  weekly  sum  for  one 
year  after ;  and  should  receive  A.  into  partnership 
in  the  business  of  manufacturing  cement  at  the 
end  of  three  years ;  and  that  A.  should  instruct 
B.  in  the  art  of  manufacturing  cement : — Held, 
in  an  action  brought  by  A.,  assigning,  a^  a  breach 
of  this  agreement,  that  B.  wrongfully  discharged 


him  (the  plaintiff)  from  his  service,  and  from 
manufacturing  cement  for  the  use  of  the  defen- 
dant, and  from  any  longer  instructing  the  plaintiff 
in  the  art  of  manufacturing  cement,  before  the 
expiration  of  two  years  from  the  agreement, 
that  this  agreement  did  not  raise  an  implied 
contract  of  hiring  and  service  for  three  years 
between  the  parties,  and  therefore  the  action 
was  not  maintainable.  Atpdin  v.  ^v^tJi,.D.  & 
M:  515  ;  5  Q.  B.  671  ;  13  L.  J.,  Q.  B.  155  ;  8  Jur, 
355. 

S.,  the  agent  of  an  insumnce  company,  being 
indebted  to  the  company,  and  being  pressed  for 
payment,  it  was  arranged  that  the  plaintiff 
should  pay  the  money  to  the  company,  and  that 
the  company  should  appoint  him  and  S.  as  joint 
agents,  with  the  same  rates  of  payment  and 
remuneration  as  before.  A  deed  was  executed 
containing  a  covenant  that  in  case  the  company 
should  at  any  time  thereafter  displace  B.  from 
his  appointment  as  agent,  then  that  they  should 
and  would  forthwith  repay  to  the  plaintiff  the 
money  so  paid  by  him.  Subsequently  the  com- 
pany tran^erred  the  whole  of  their  business  and 
liabilities  to  another  company,  and  refused  to 
pay  the  plaintiff  the  'money  so  advanced  by 
him  : — Held,  in  an  action  to  recover  the  amount, 
that  there  was  an  implied  covenant  on  the  part 
of  the  company  that  they  would  riot  do  any- 
thing of  their  own  voluntary  act  by  which  it 
should  be  impossible  for  them  to  keep  S.  in  their 
employ  any  longer,  and  therefore  they  were 
liable  in  the  action  by  the  plaintiff.  Stirling  v. 
Maitland,  5  B.  &  S.  840 ;  34  L.  J.,  Q.  B.  1 ;  11 
L.  T.  337  ;  13  W.  R.  76. 

On  a  contract  to  employ  the  plaintiff  on  board 
a  particular  ship  on  certain  specified  voyages,  it 
is  a  breach  to  sell  the  ship  before  those  voyages 
are  Completed  without  procuring  him  similar 
employment  on  board  that  particular  vessel  ; 
and  the  mere  acceptance  of  money  on  account 
of  wages  on  board  another  ship,  which  was  to 
sail  for  a  different  voyage,  and  on  board  which 
the  plaintiff  did  not  enter,  is  not  conclusive 
evidence  either  of  accord  and  satisfaction,  or  of 
a  substituted  contract.  Driscoll  \.  Anstralian 
Jttryal  ^Mail  Steam  Navigation  Comjtany,  1  F.  & 
F.  458. 

The  plaintiff,  a  surgeon,  engaged  the  defen* 
dant  (who  was  not  qualified  to  practise,  but  was 
studying  with  a  view  to  pass  the  necessary 
examination)  to  assist  him  in  his  practice,  the 
engagement  being  terminable  at  the  will  of 
either  party.  Subsequently  the  defendant,  pre- 
viously to  going  up  to  pass  his  examination, 
executed  at  the  request  of  the  plaintiff  a  bond 
which  was  conditioned  to  be  void  if  the  defen- 
dant should  not  practise  within  certain  limits, 
but  which  contained  no  express  agreement  on 
the  part  of  the  plaintiff  to  continue  the  defen- 
dant's employment.  The  defendant  continued 
in  the  employment  for  about  three  months  after- 
wards and  was  then  dismissed.  He  subsequentlj 
commenced  practising  within  the  prescribed 
limits,  and  a  suit  was  instituted  to  restrain  him 
from  doing  so  : — Held,  that  an  agreement  by  the 
plaintiff  to  continue  the  defendant's  employment 
could  be  inferred  and  that  there  was  considera- 
tion to  support  the  bond.  Grarely  v.  Barnard^ 
18  L.  R.,  Eq.  518  ;  43  L.  J.,  Ch.  659 ;  30  L.  T.  863. 


Finiding  Employment.] — A   woilanan 


entered  into  an  agreement  with  a  coal  company 
to  serve  them  as  a  collier,  in  consideration  of 
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wages  to  be  paid  to  him  fortnightlj ;  and  the 
ocxmpany,  in  consideration  of  such  service, 
agreed  that  he  shonld  not  be  discharged  with- 
out twenty-eight  days'  notice  in  writing,  unless 
in  the  case  of  misconduct: — Held,  that  this 
contract  necessarily  implied  an  obligation  on 
the  part  of  the  master  to  find  work  for  the 
servant,  and  to  pay  him  wages  every  fortnight  ; 
and,  consequently,  was  not  bad  for  want  of 
mutuality.  Whittle  v.  FranUand,  2  B.  &  S. 
49  ;  31  L.  J.,  M.  C.  81 ;  8  Jur.,  N.  S.  382 ;  5 
L.  T.  639. 

By  an  agreement  called  a  pit-bond,  the  owners 
of  a  ooal-pit  retained  and  hired  the  plaintifE  for 
a  year,  the  plaintiff, "  during  all  the  times  the 
pit  shall  be  laid  off  work,  to  continue  the  ser- 
▼A&t  of  the  owners,  subject  to  their  orders  and 
directions,  and  liable  to  be  employed  by  them 
at  such  work  as  they  shall  see  fit,"  and  at 
certain  wages  : — Held,  that  the  pit-owners  were 
iKot  bound  to  employ  the  plaintiff  for  a  reason- 
able number  of  working  days  during  the  year. 
WiUiamtm  v.  Taylor,  D.  &  M.  389  ;  6  Q.  B. 
175;  13  L.  J.,  Q.  B.  81. 

XzalviiTe  Serriee  —  Consideration.]  —  The 
plaintifb  agreed  in  writing  with  L.  that  he 
should  serve  them  for  seven  years  as  a  crown- 
glass  maker  ;  that  he  should  not  during  that  term 
work  for  any  other  person  without  their  licence; 
that  iiiey  might  deduct  from  his  wages  any  fine 
he  might  incur  for  breach  of  their  rules ;  that 
during  any  depression  of  trade  he  should  be 
paid  a  moiety  of  his  wages  ;  that  if  he  should 
be  sick  or  lame  the  plaintiffs  should  be  at  liberty 
to  employ  any  other  person  in  his  stead,  without 
paying  him  any  wages  ;  that  the  plaintiffs  should 
pay  him  so  long  as  he  should  be  employed  and 
work  as  a  crown-glass  maker  certain  wages  by 
the  piece,  and  8/.  a  year  in  lieu  of  house-rent 
and  firing,  and  that  the  plaintiffs  should  have 
the  option  of  dismissing  him  from  their  service 
on  giving  him  a  month's  notice  or  a  month^s 
wages: — Held,  that  this  agreement  bound  the 
plaTntiffs  to  employ  L.  during  the  seven  years, 
aabject  to  the  power  of  dismissal ;  that  there 
was  therefore  a  good  consideration  [for  L.'s  con- 
tract to  serve  for  the  seven  years,  and  the  agree- 
ment was  not  in  unlawfid  rertraint  of  trade. 
Pilkington  v.  Seott,  15  M.  &  W.  657. 

Where  A.  contracts  to  furnish  B.  with  a 
reasonable  quantity  of  work  at  a  fixed  rate  of 
wages,  and  B.  is  bound  not  to  work  for  any 
other  person  or  persons  for  a  'period  of  seven 
years : — Held,  that  there  is  a  mutuality  of 
contract  implied,  and  that  A.  would  be  bound 
to  furnish  work  for  the  whole  period  of  seven 
Tears.  Hartley  v.  CummingSf  2  C.  &  K.  433  ;  5 
C.  B.  247  ;  17  L.  J.,  C.  P.  84  ;  12  Jur.  57. 

W.  agreed  in  writing  with  G.,  that  in  con- 
sideration of  3Z.  lent  to  him  by  G.,  and  of  the 
wages  to  be  paid  by  G.,  he  would  work  for  and 
serve  G.  as  a  tin-i^ate  worker,  and  would  not 
work  for  or  serve  any  one  else  without  his  leave 
for  twelve  months,  and  also  until  the  expiration 
of  three  months'  notice  given  by  him  to  G. ;  and 
G.,  in  consideration  of  the  services  of  W.,  agreed 
to  pay  him  on  the  Saturday  night  in  every  week, 
during  the  term^  all  such  wages  as  the  articles 
made  by  him  should  amount  to,  at  their  usual 
workmen^s  prices  for  similar  articles ;  provided 
that  after  the  expiration  of  twelve  months 
either  party  might  determine  the  service  by 
three  months*  notice,  and  G.  was  authorized  to 


deduct  10#.  per  week  until  the  loan  of  3/.  was 
paid : — Held,  that  the  agreement  bound  G.  to 
employ  W.  during  the  period  mentioned  in  it ; 
that  there  was,  therefore,  a  good  consideration 
for  W.  to  serve  G. ;  and  the  agreement  was 
valid.  Reg.  v.  Welch,  2  El.  &  Bl.  357 ;  22  L.  J.,. 
M.  C.  145  ;  17  Jur.  1007. 

In  1846,  the  defendant  entered  into  the  service 
of  the  plaintiff,  a  solicitor  at  Amersham,  as  his 
clerk,  and,  in  December,  1849,  the  plaintiff  put 
an  end  to  the  service  by  a  notice  to  expire  on 
the  25th  March,  1850.  On  the  7th  January, 
1850,  the  defendant  wrote  to  the  plaintiff  asking 
to  be  paid  his  salary  to  Lady^day^  and  to  be  at 
once  discharged,  in  order  that  he  might  go  to 
London,  and  remain  there  until  he  could  meet 
with  another  engagement.  To  this  letter  the 
plaintiff  replied,  assenting  to  the  defendant's 
proposal,  saying,  *^  of  course  I  should  have  ex- 
pected your  services  iE  you  were  in  Amersham, 
but  as  you  request  me  at  once  to  pay  your 
salary  to  Lady-day,  in  order  that  you  may  go 
to  town  until  you  meet  with  another  engage* 
ment,  I  consent  to  your  request ; "  and  on  Sie 
following  day  the  plaintiff  asked  the  defendant 
whether,  if  he  paia  him  up  to  the  25th  March, 
he  intended  going  to  town  and  remaining  there 
till  he  got  another  engagement,  to  which  the 
defendant  answered  tlmt  he  did;  whereupon 
the  plaintiff  said,  **on  these  conditions  1  am 

Srepared  to  pay  your  salary  at  once  up  to  Lady- 
ay  ;  but  if  you  remain  in  Amersham,  I  shall 
expect  your  services,"  and  accordingly  paid  him 
the  full  quarter's  salary.  The  defendant  went 
to  London,  but  shortly  afterwards,  and  before 
Lady-day,  returned  to  Amersham  at  the  request 
of  a  client  of  the  plaintiff's,  in  whose  employ  he 
remained  giving  professional  advice  : — Held, 
that  there  was  no  evidence  of  a  contract  on  the  part 
of  the  defendant  to  go  to  London  and  remain  there, 
or  to  forbear  to  give  his  services  in  Amersham  to 
any  person  other  than  the  plaintiff,  or  to  render 
service  to  the  plaintiff  if  he  should  return  to 
Amersham.    Daniel i  v.  Charsley,  11  C.  B.  739. 

Bestraint  of  Trade.]— A.  agreed  to  take  B.  as 
his  servant  *'  at  such  wages  as  might  from  time 
to  time  be  agreed  on,"  and  B.,  on  his  part, 
agreed  to  serve  A.,  and  not  to  set  up  trade  for 
himself  within  certain  limits.  B.  accordingly 
entered  into  and  continued  in  A.'s  service  at  the 
wages  agreed  on : — ^Held,  that  there  was  a  good 
and  valuable  consideration  to  support  the  agree- 
ment as  against  B.,  and  a  court  of  equity 
enforced  it.  JBenujell  v.  InrM,  24  Beav.  307  ;  26 
L.  J.,  Ch.  663. 

A  legal  consideration  of  any  value  is  sufficient 
to  support  a  contract  in  partial  restraint  of  trade, 
and  tne  court  will  not  inquire  as  to  its  adequacy. 
Gravely  v.  Barnard,  18  L.  R.,  Eq.  518  ;  43  L.  J., 
Ch.  659  ;  30  L.  T.  863. 

A.  agreed  by  articles  under  seal  to  enter  the 
service  of  B.,  as  assistant  to  him  in  his  business 
of  a  suigeon-dentist,  for  a  period  of  four  years, 
and  the  agreement  contained  a  covenant,  that 
after  the  expiration  of  that  term  A.  would  not, 
without  the  consent  in  writing  of  the  other, 
carry  on  the  business  of  a  surgeon-dentist  in 
London  or  any  of  the  towns  or  places  in  Eng- 
land or  Scotland  where  B.,  or  A.  on  his  account, 
might  have  been  practising  before  the  expiration 
of  the  above  service : — Held,  first,  that  this 
covenant,  so  far  as  it  related  to  London,  was 
not,  but  as  to  its  other  provisions  it  was,  void 
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ths  imposing  an  unreasonable  restraint  of  trade ; 
and  secondly,  that  the  covenant  was  divisible 
•so  that  the  illegality  of  the  second  branch  did 
not  vitiate  the  whole.  Mallan.  v.  May^  11  M.  & 
W.  853  ;  12  L.  J.,  Ex.  376  ;  7  Jur.  536. 

Semble,  that  in  estimating  the  reasonableness 
of  a  contract  not  to  exercise  a  trade  or  prof  es- 
■sion  within  a  particular  district,  the  populous- 
ness  of  the  district  is  not  to  be  taken  into 
account.    Ih, 


Saaionableneii— AMignmeat] — W.  en- 


tered the  service  of  0.  as  a  shopman  at  weekly 
wages,  and  covenanted  not  to  carry  on  business 
wi&in  one  mile  of  the  shop  at  any  time  thereafter. 
The  business  was  afterwards  moved  to  another 
shop  close  by,  and  sold  by  C.  to  J.,  together  with 
the  goodwill  and  beneficial  interest  thereof. 
W.  then  left  the  shop,  and  set  up  business  within 
a  mile  of  the  old  shop  : — Held,  that  the  covenant 
was  not  unreasonable,' and  endured  for  the  life 
of  W.,  though  the  original  covenantee  should 
cease  to  carry  on  business  altogether,  and  that 
the  covenant  was  not  affected  by  the  removal  of 
the  business  to  another  shop  near  at  hand, 
though  it  might  have  been  otherwise  if  the 
business  had  been  removed  to  quite  a  different 
neighbourhood : — Held,  also,  that  such  a  cove- 
nant added  to  the  value  of  the  goodwill,  and, 
therefore,  was  part  of  the  goodwill  and  assign- 
able with  it,  and  did,  in  fact,  pass  by  the  sale 
of  the  goodwill  and  beneficial  interest  to  J., 
60  a^  to  give  him  a  right  of  action.  Jacohy  v. 
Whitmore,  49  L.  T.  335  ;  32  W.  R.  18— C.  A. 


In  the  Case  of  Commareial  Travellari.] — 


The  plaintiffs,  lace  merchants,  employed  travel 
lers  to  visit  certain  parts  of  England,  and  where 
they  had  a  business  connection,  and  to  each 
traveller  they  assigned  a  separate  journey.  A 
vacancy  having  occurred  on  the  Midland  journey, 
the  plaintiffs  told  the  defendant  of  it,  he  being 
at  the  time  in  their  service  in  another  capacity, 
and  he  verbally  agreed  with  them  to  fiU  the 
vacancy,  it  being  understood  at  the  time  that  the 
agreement  between  them  should  be  reduced  into 
writing.  The  defendant  accordingly  entered 
their  employ  as  traveller  on  the  Midland  journey ; 
and  after  he  had  been  travelling  for  them  about 
a  month,  a  list  of  places  and  of  the  customers 
whom  he  was  to  visit  was  sent  down  to  him,  and 
a  written  contract,  which  was  as  follows  : — "  In 
consideration  of  my  entering  upon  your  employ 
at  a  salary,  &c.,  I  herewith  agree  to  do  so,  with 
the  understanding  that,  in  the  event  of  my  wish- 
ing to  travel  and  doing  so  for  any  other  house  in 
the  trade,  on  any  part  of  the  same  gpround,  to 
pay  you  50/."  This  contract  the  defendant 
signed,  and  after  having  travelled  for  the  plain- 
tiff about  a  year,  he  left  them  and  travelled  for  a 
rival  house  in  the  same  trade  over  the  Midland 
journey.  The  plaintiff  having  sued  him  for  the 
60/.  penalty  under  the  contract : — Held,  first, 
that  a  good  consideration  for  the  defendant  to 
the  agreement  appeared  on  the  face  of  the  con- 
tract. Mumford  v.  Oething^  7  C.  B.,  N.  S.  305  ; 
29  L.  J.,  C.  P.  105  ;  6  Jur.,  N.  S.  428. 

Held,  secondly,  that  the  circumstances  under 
which  the  defendant  entered  the  plaintiff' 
employ  as  traveller  shewed  a  good  consideration 
for  his  part  of  the  agreement,  and  that  the 
written  contract,  therefore,  which  was  drawn  up 
in  pursuance  of  the  original  understanding,  was 
made  on  a  good  consideration.    Ih. 


Held,  thirdly,  that  the  contract  was  for 
entire  services  of  the  defendant  while  in 
plaintiffs^  employ,  and  that  the  parties  me 
therefore,  that  the  penalty  should  attach  ii 
travelled  for  another  house  after  he  le^  t 
employ.    Ih, 

Held,  fourthly,  that  the  subject-matter  of 
contract  being  identified  by  the  extrinsic  ' 
dence,  the  contract  was  not  unlimited  in  p< 
of  space,  and  so  void,  as  being  in  restraint 
trade,  inasmuch  as  the  evidence  shewed  that 
restriction  as  to  the  same  ground  was  limite( 
the  ground,  i.  e.  the  Midland  journey,  over  wl 
the  defendant  travelled.    Ih. 

Held,  fifthly,  that  the  written  contract,  e 
without  the    extrinsic   evidence    limiting 
restriction  to  the  Midland  journey,  was  not  v< 
as  being  in  restraint  of  trade.    Ih. 

A  proviso  that  a  traveller  should  not  sol 
orders  for  Burton  ale  for  two  years  after 
termination  of  his  agreement  with  his  employ 
is  void  on  the  ground  that  the  proviso  is 
restraint  of  trade,  and  should  be  limited  as 
area.  Allsopp  v.  IVheatcroft,  15  L.  R.,  ] 
59  ;  42  L.  J.,  Ch.  12 ;  27  L.  T.  372  ;  21  W. 
162. 

In  consideration  of  the  plaintiff  emplo3ring 
defendant  as  his  servant  to  sell  oil  in  the  stre 
of  London,  at  a  weekly  salary  of  21«.,  the  lat 
agreed  that  he  would  not,  for  one  year  from  ^ 
determination  of  such  agreement,  sell  oil  witi 
a  radius  of  eight  miles  from  the  General  Pc 
office.  The  agreement  was  determinable  or 
week's  notice  on  either  side.  The  defends 
having  determined  the  agreement,  continued 
sell  oil  in  the  same  way  on  his  own  accoi 
within  the  prohibited  area.  An  interim  injui 
tion  had  been  'granted,  but  the  defendant  & 
tinned  to  violate  it.  On  a  motion  for  an  on 
to  commit  the  defendant '  for  breach  of  1 
injunction,  MaJins,  V.-C,  dissolved  the  injui 
tion,  on  the  ground  that  the  agreement  wai 
hard  and  improper  bargain: — ^Held,  that  1 
agreement  was  for  valuable  consideration,  *« 
fairly  entered  into,  and,  upon  the  balance 
convenience  and  inconvenience,  ought  to  be  < 
forced.  Middleton  v.  Brotony  47  L,  J.,  Ch.  41 
38  L.  T.  334— C.  A. 

See  further,  CoNTBACT. 


2.  Parties. 

Influits.] — A  contract  by  an  in&nt,  bindi 
him  to  serve  during  a  certain  time  for  wag 
but  enabling  the  master  to  step  the  work  whe 
ever  he  chooses,  and  to  retain  the  wages  duri 
stoppage,  is  wholly  void  as  not  being  benefic 
to  the  infant.  Reg,  v.  Lord,  12  Q.  B.  757  : 
New  Sess.  Cas.  246  ;  17  L.  J.,  M.  C.  181 ;  12  J 
1001. 

Pnblio  Commisiiontrs.] — Commissioners  f 
pointed  under  an  act  of  parliament  to  pave  a 
light  a  parish,  were  empowered  to  appoi 
officers  at  such  salaries  as  they  should  thi 
reasonable,  and  to  remove  such  officers  ai 
appoint  others.  In  some  sections  of  the  act  t 
officers  were  spoken  of  as  employed  by  the  co: 
missioners.  The  commissioners  were  empower 
to  make  rates,  which  were  vested  in  them,  ai 
they  were  directed  to  apply  the  moneys  whi 
should  come  to  their  hands  under  the  act 
paving  and  lighting  the  parish,  and  carrying  t 
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«cTeiml  parposes  of  Uie  act  into  execution  : — Held, 
that  an  action  did  not  lie  against  them  by  one 
of  their  officers  for  arrears  of  salary.  Bogg  v. 
l^rjr,  2  L.,  M.&  P.  21 ;  10  C.  B.  534  ;  20  L.  J., 
C.  P.  99. 

AgSBts.] — Action  upon  an  agreement  in 
writing  between  the  plaintiff  and  the  defen- 
dants, as  foreign  agents  resident  in  London,  on 
behalf  of  and  representing  P.,  resident  at  Havana, 
in  the  island  of  Cuba,  by  which  the  plain- 
tiif  agreed  to  proceed,  as  fireman  or  stoker,  on 
board  a  steamer,  about  to  leave  London  for 
Havana,  to  be  placed  in  the  service  of  P.,  and 
to  discharge  the  duty  and  do  the  work  of  fireman 
or  stoker  on  board,  and  to  obey  the  orders  and 
follow  the  directions  of  the  engineers ;  that  he 
should  .receive  wages  monthly,  and  during  the 
outward  voyage  rations  to  be  served  out  to  him 
on  account  of  P. ;  the  contract  to  be  in  force  for 
one  year  from  its  date,  and  should  he  be  dis- 
charged before  that  time,  three  months*  wages 
to  be  paid  in  advance,  besides  finding  him  a 
passage  home ;  P.  being  at  liberty  to  confirm 
and  continue  the  engagement  on  the  terms  here- 
tofore stated,  or  to  discharge  him,  and  find  his 
passage  back  to  England : — Held,  that  the 
defendants  were  personally  liable  for  a  breach 
of  the  agreement,  before  the  ship  reached  Havana. 
WiUtm  V.  Zulueta,  14  Q.  B.  405  ;  19  L.  J.,  Q.  B. 
49  ;  14  Jur.  366. 

Steward!  of  Publie  Xaetingt.] — The  relation 
existing  between  the  chairman  and  stewards  or 
managers  of  a  public  meeting  is  not  that  of 
master  and  servant,  or  principal  and  general 
agent,  and  though  it  is  the  duty  of  the  chairman 
to  do  his  best  to  preserve  order,  and  the  duty  of 
those  who  are  acting  as  stewards  or  managers  to 
assist  him  in  so  doing,  yet  the  nature  and  extent 
of  this  duty  on  both  sides  must  arise  out  of,  and 
in  character  and  extent  depend  upon,  the  emer- 
gencies which  may  from  time  to  time  arise,  and 
there  is  no  ground  for  extending  by  implication 
an  express  authority  given  by  the  chairman  and 
limited  in  its  term.  Zmc<m  v.  Mason^  10  L.  R., 
Gx.  251 ;  44  L.  J.,  Ex.  145  ;  33  L.  T.  13  ;  23  W. 
B.  924. 

3.  Requisites  of. 

a.  Writinr. 

Vnder  Statute  ef  Frauds  — Contract  not  to  be 
Perfimned  Within  a  Tear.]— A  contract  for  a 
yearns  service,  to  commence  at  a  subsequent  day, 
is  a  contract  not  to  be  performed  within  the 
year,  and  must  be  in  writing;  therefore  an 
action  cannot  be  maintained  for  the  breach  of 
a  verbal  contract  made  on  the  27th  of  May,  for  a 
yearns  service  to  commence  on  the  30th  of  June 
following.  Bra^egirdle  v.  Uealdj  1  B.  &;  A. 
722. 

A  contract  made  on  one  day  to  serve  for  a 
year  from  the  following  day  is  not  .within  the 
Statute  of  Frauds.  Banks  v.  Crossland^  10  L. 
R.,  Q.  B.  97  ;  44  L.  J.,  M.  C.  8  ;  32  L.  T.  226 ; 
23  W.  R.  414. 

A.,  on  the  20th  of  July,  made  proposals  in 
writing  (unsigned)  to  B.,  to  enter  his  service  as 
bailiff  for  a  year.  B.  took  the  proposals  and 
went  away,  and  entered  into  the  service  on  the 
24th  of  July : — ^Held,  that  this  was  a  contract  on 
the  20th,  not  to  be  performed  within  the  space 


of  one  year  from  the  making  thereof.  Siwllina  v. 
Huntingfield  QLord"),  1  C,  M.  &  R.  20  ;  4  Tyr. 
606. 

The  plaintiff  agreed  on  a  Sunday  to  serve  the 
defendant  for  a  year,  the  service  to  commence 
on  the  Monday.  On  the  Monday,  the  plaintiff, 
with  the  knowledge  and  consent  of  the  defen- 
dant, commenced  the  service,  and  received  20Z. 
on  accodnt : — Held,  in  an  action  for  a  wrongful 
dismissal  within  the  year,  in  which  an  objection 
was  taken  that  this  was  a  contract  for  a  yearns 
service  to  commence  on  a  future  day,  that  the 
jary  might  infer  a  new  implied  contract  on  the 
Monday  for  a  year's  service  from  that  day.  Cauj^ 
thorn  V.  Cordrvy,  13  C.  B.,  N.  S.  406  ;  32  L.  J., 

C.  P.  152. 

The  plaintiff  having  been  in  the  defendant's 
employment  as  a  traveller,  entered  in  October, 
1854,  into  a  fresh  verbal  agreement  with  the 
defendant,  whereby  either  party  was -to  be  at 
liberty  to  determine  the  agreement  by  giving  to 
the  other  throe  months'  notice  before  the  Ist 
of  September,  1855,  otherwise  the  paities  were 
to  go  on  for  another  twelvemonth  fi'om  that 
time  : — Held,  that  this  was  a  contract  not  to  be 
performed  within  a  year,  and  ^erefore  was 
required  to  be  in  writing  under  the  Statute  of 
Frauds.  Dohton  v.  Collit,  1  H.  &  N.  81  ;  25  L. 
J.,  Ex.  267. 

The  statement  of  claim  alleged  that  in  1866 
the  defendant  entered  into  the  plaintiffs  employ- 
ment as  a  foreman  tailor  for  three  years,  on  the 
terms  that  if  he  should  leave  the  plaintiff  he 
should  not  engage  in  the  service  of  any  one  car- 
rying on,  or  himself  carry  on,  the  business  of  a 
tailor  within  five  miles  of  D. ;  and  that  on  the 
expiration  of  the  three  years  he  continued  in  the 
plaintiffs  employment  on  the  like  terms  (except 
as  to  the  period  of  employment)  till  1877. 
Breach,  that  in  1877  tiie  defendant  left  the 
plaintiff,  and  carried  on  business  as  a  tailor  in 

D.  The  statement  of  defence  alleged  that  the 
contract  was  not  in  writing  as  required  by  the 
Statute  of  Frauds:  —  Held,  on  demurrer,  by 
Hawkins,  J.,  that  the  contract  amounted  to  an 
agreement  not  to  set  up  the  trade  during  the 
joint  lives  of  the  defendant  and  the  plaintiff  ; 
and  was,  therefore,  prim&  facie  not  to  be  per- 
formed within  a  year,  and  therefore  fell  within 
8.  4  of  the  Statute  of  Frauds.  Davey  v.  Shann4tn, 
4  Ex.  D.  81 ;  48  L.  J.,  Ex.  459  ;  40  L.  T.  628  : 
27  W.  R.  599. 


Parol  Eridence  to  Explain.] — ^A.  entered 


the  service  of  B.  under  a  written  agreement,  as  fol- 
lows :  "  1  agree  to  receive  you  as  clerk  in  my 
establishment,  in  consideration  of  your  paying 
me  a  premium  of  300^.,  and  to  pay  you  a  salary 
at  the  following  rates,  namely,  for  the  first  year 
70Z.,  for  the  second  90Z.,  for  the  third  llOZ.,  for 
the  fourth  140Z.,  and  150^.  for  the  fifth  and  fol- 
lowing years' that  you  may  remain  in  my  employ- 
ment : ' —Held,  jbhat  the  agreement  was  one  that 
by  the  Statute  of  Frauds  was  required  to  be  in 
writing ;  that  there  being  a  precise  stipulation 
for  yearly  payments,  evidence  was  not  admissible 
to  shew,  that,  at  or  after  the  time  the  letter  con- 
taining it  was  sent  by  B.  to  A.,  it  was  verbally 
agreed  that  the  salary  should  be  paid  quarterly  ; 
and  that  the  fact  of  the  payments  having  usually 
been  made  quarterly,  did  not  vary  the  rights  of 
the  parties  under  the  agreement.  Giraud  v. 
Richmond,  2  C.  B.  835  ;  15  L.  J.,  C.  P.  180  ;  10 
Jur.  360. 
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Part  Performaaoa.] — The  equitable  doctrine  of 
part  performance  taking  contracts  out  of  the 
operation  of  s.  4  of  the  Statute  of  Frauds  cannot 
be  extended  by  the  High  Court  of  Justice,  under 
8. 24,  8ub-8. 7,  of  the  Judicature  Act,  1873,  beyond 
the  limits  to  which  it  was  confined  by  the  courts 
of  equity.  It  is,  therefore,  applicable  only  to 
contracts  for  the  sale  and  purchase  of  lands,  and 
not  to  a  contract  of  service.  Britain  v.  Roititer, 
11  Q.  B.  D.  123  ;  48  L.  J.,  Ex.  362  ;  40  L.  T.  240 ; 
27  W.  R.  482— C.  A. 

b.  Stamps. 

Exemption  —  Labourer!  and  Artificers.] — ^A. 
entered  into  the  following  agreement  witn  B.  : 
"  A.  engages  to  take  charge  of  the  glebe  lands  of 
B.,  his  wife  undertaking  the  dairy  and  poultry, 
at  15«.  a  week  till  Michaelmas,  1850,  and  after- 
wards at  a  salary  of  25Z.  a  year,  and  a  third  of  Uie 
clear  annual  profit,  after  all  expenses  of  rent  and 
rates,  labour,  and  interest  on  capital,  are  paid, 
on  a  fair  valuation  made  from  Michaelmas  to 
Michaelmas  ;  three  months'  notice  on  either  side 
to  be  given,  at  the  expiration  of  which  time  the 
cottage  to  be  vacated  by  A.,  who  occirpies  it  as 
bailiff,  in  addition  to  his  salary  : " — Held,  that 
this  agreement  constituted  the  relation  of  master 
and  servant  between  B.  and  A.,  and  not  that  of 
partners  ;  that  A.  was  not  a  menial  servant,  but 
a  labourer  ;  and  that  the  agreement  was  admis- 
sible, though  unstamped,  as  it  fell  within  the 
exemption  in  55  Geo.  3,  c.  184,  as  an  ^^emcnt 
for  the  hire  of  a  labourer.  Reg.  v.  Wortley^  2 
Den.  C.  C.  333 ;  21  L.  J.,  M.  C.  44 ;  15  Jur. 
1137. 

The  plaintiff  and  the  defendant  being  resident 
in  England,  and  P.  at  Havana,  and  the  defendant 
being  a  foreign  agent,  a  written  agreement  was 
entered  into  by  the  plaintiff  with  the  defendant, 
on  behalf  and  representation  of  F.  of  Havana, 
that  the  plaintiff  would  proceed  as  fireman  and 
stoker  on  board  a  steamer,  about  to  leave  London 
for  Havana,  calling  at  intermediate  ports,  to  be 

S laced  in  the  service  of  P.,  and  would  faithfully 
o  the  work  of  fireman  oi  stoker  on  board  the 
steamer,  and  obey  the  orders  of  the  engineers. 
In  consideration  of  the  service  the  plaintiff  was 
to  receive  wages  at  hi.  per  month,  payable  monthly, 
and  2L  per  month  for  providing  himself  in  pro- 
visions. During  the  outward  passage,  rations 
were  to  be  serv^  out  to  the  plaintiff  on  account 
of  P.  The  contract  to  be  understood  to  be  in 
force  for  one  year  certain  from  the  date  ;  and 
should  the  plaintiff  be  discharged  before  that 
time,  three  months'  wages  to  be  paid  in  advance, 
besides  finding  him  a  passage  home ;  P.  being  at 
liberty  to  confirm  and  continue  the  engagement 
on  the  t«rms  stated,  or  to  discharge  the  plaintiff 
and  to  find  him  his  passage  back  to  England ; 
the  wages  to  be  payable  up  to  the  day  of  the 
plaintiff's  arrival  in  England,  unless  he  should 
be  discharged  for  misconduct ;  one  month's  pay 
to  be  advanced  for  the  plaintiff's  outfit  for  the 
voyage  :-^Held,  that  the  agreement  did  not  re- 
quire a  stamp,  being  within  the  exemption,  of 
a  memorandum  or  agreement  for  the  hire  of 
any  labourer,  in  55  Geo.  3,  c.  184.  Wilson  v. 
Zulneta,  14  Q.  B.  405 ;  19  L.  J.,  Q.  B«  49  ;  14 
Jur.  366. 

An  overseer  in  a  printing  office  is  an  artificer, 
within  the  exemption  in  the  stamp  acts.  Bishop 
V.  LetUy  1  F.  &  F.  401. 


4.   Pboof  op. 
a.  Generally. 

Work  done  after  Agreement  Beieinded.]— 
engaged  B.,  under  an  agreement,  dated  25th 
September,  1865,  as  a  file-foiger,  for  two  yea 
after  the  rate  of  the  Sheffield  list  of  prices  1 
the  time  being.    On  the  24th  of  February,  18( 
the  master  rdused  to  give  him  work.    On  t 
16th  of  March,  1866,  B.  entered  a  plaint  in 
county  court  against  A.  his  master  ;  and  in  ! 
particulars   allied   that   A.    **  neglected   a 
refused  to  perform,  and  had  not  performed,  \ 
agreement,  whereby  he  had  sustained  dama| 
to  the  amount  of  71.  14<.,  being  four  wee 
average  wages  in  lieu  of  notice."  A.  paid  11, 1 
and  the  costs  into  court  on  the  19th  of  Ap: 
1866.    On  the  next  day,  the  20th  of  April, 
again  went  to  work  for  A.,  but  was  dismissed 
the  21st  of  April    On  the  4th  of  July,  1866, 
entered  anotner  plaint  against  A.,  and  in  ] 
particulars  alleged  that  A.  *^  refused  to  empl 
him,  and    ille^ly  discharged   him  from    ] 
service,"  and  claimed  48^.  12#.    At  the  trial,  t 
jury  found  a  verdict  for  B.  for  33/.  12*. 
was  admitted  that  the  agreement  sued  on 
the  first  plaint  was  the  same  agreement  as  us 
sued  on  in  the  second  plaint : — Held,  that  th< 
was  no  evidence  to  ^  to  the  jury  of  such  agr< 
mcnt,  and  that  the  ]udge  ought  to  have  direct 
a  nonsuit.    Barnsley  v.  Taylor,  37  L.  J.,  Q. 
39. 

The  plaintiff  was  engaged  as  a  clerk  by  t 
defendant,  a  ship-broker,  at  a  yearly  salary 
150/.,  and  was  paid  his  wages  weekly,  and 
leaving  the  service  at  the  defendant's  instant 
accepted  a  month's  salary  instead  of  notice.  ] 
subsequently  re-entered  the  deEendaht's  scrvi 
at  a  yearly  salary  of  250/.,  nothing  being  c 

Sressly  said  as  to  notice,  and  no  time  fixed  for  t 
uration  of  the  service,  but  the  plaintiff  w 
paid  weekly  a  sum  equal  to  a  week's  salary.  T 
plaintiff  having  been  dismissed  with  a  montl 
notice : — ^Held,  that  it  was  properly  left  to  t 
jury  to  say  whether  the  last  hiring  was  on  t 
same  terms  as  the  first,  and  whether  the  ten 
of  the  previous  hiring  were  determined  by  t 
acceptance  of  a  month's  wages  instead  of  noti< 
Fairman  v.  Oahford,  5  H.  &  N.  635  ;  24  L.  , 
Ex.  459. 

Beferenee  in  Boonmesti.] — ^A.  being  in  wa 
of  workmen,  applied  to  the  Free  Labour  Reg; 
tration  Society,  and  filled  up  and  signed  a  for 
sent  by  them  to  him,  containing  the  particula 
of  the  employment  and  terms  offered  by  hii 
and  his  address  at  S.  This  form  was  read  ov 
to  B.  by  the  secretary  of  the  society,  and  B.  th( 
signed  an  agreement  headed  ^'Frec  Labo 
Society,"  by  which  he  stated  that  he  hi 
accepted  employment  at  S.,  and  agreed  that  oi 
half -day's  wages,  **  being  the  fee  to  the  socie 
for  obtaining  him  the  employment,"  should  1 
deducted  from  his  wages,  and  that  he  would  n 
quit  the  service  of  his  employer  without  ju 
cause : — Held,  that  the  documents  sufficient 
referred  to  one  another,  and  constituted  a  oo: 
tract  in  writing  signed  by  both  uirties.  Cra\ 
V.  Powell,  4  L.  R.,  C.  P.  123  ;  38  L.  J.,  C.  P.  4J 
20  L.  T.  703  ;  17  W.  B.  161. 

The  plaintiff  proposed  to  enter  the  defendant 
service  as  a  salesman,  and  stated  in  a  letter  b 
willingness  to  cgme  for  a  year  on  trial,  and  fa 
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tenns.  The  defendant,  in  reply,  assented  gene- 
rally, bat  in  the  ooarse  of  his  letter  said  that  if 
aome  of  the  teims  were  defined  more  clearly  it 
might  prevent  mistakes,  and  spoke  of  a  list  of 
castomers  which  he  would  consider  with  the 
plaintiff.  He,  however,  named  a  day  for  the 
plaintiff  to  enter  on  his  duties,  and  said  he 
shoold  expect  him  then  : — Held,  that  this  was 
not  an  onqnalified  acceptance  of  the  plaintiff^s 
proposal,  and  that  the  two  letters  were  not  a 
complete  and  binding  contract  in  writing. 
Johntan  v.  ApMhy,  9  L.  R.,  C.  P.  158  ;  43  L.  J., 
C.  P.  146  ;  30  L.  T.  261 ;  22  W.  R.  515. 

Appointmeat  by  Besolntion  of  Bireotors.] — In 
1859,  R.  was  owner  of  a  mine  which  he  proposed 
to  scdl  to  a  projected  company.  On  the  12th 
Febmaiy,  1859,  there  was  a  meeting  of  the  pro- 
moters of  the  company,  at  which  it  was  resolved 
that  the  plaintiff  shotdd  be  appointed  captain  of 
the  mine  at  a  salary,  **  sach  sidaiy  to  commence 
at  the  completion  of  the  contract  with  R.,"  who 
was  one  of  the  promoters  of  the  company.  The 
resolution  was  communicated  to  the  plaintiff. 
On  the  9th  March  the  agreement  for  the  sale  of 
the  mine  to  R.  was  executed.  On  the  25th 
March  there  was  a  meeting  of  the  promoters  of 
the  company,  at  which  the  memorandum  and 
articles  of  association  were  executed,  and  a  pro- 
spectus was  approved  of,  which  described  the 
plaintiff  as  captain  and  local  manager  of  the 
mine.  On  the  28th  March  the  company  was 
registered.  On  the  31st  March  there  was  a 
meeting  of  the  company,  at  which  three  direc- 
tors were  present,  when  the  minutes  of  the 
meeting  of  the  25th  March  were  read,  and  the 
prospectus  approved  at  that  meeting  was  sub- 
mitted and  approved.  The  plaintiff  acted  as 
manager  of  the  mine,  and  in  an  action  by  him 
against  the  company  for  his  salary,  the  jury 
found  that  he  acted  for  the  company  and  not  for 
R.  There  was  no  conveyance  oi  the  mine  to  the 
company : — Held,  that  there  was  evidence  of  the 
^pointmentof  tiie  plaintiff,  by  the  company, 
as  manager  of  the  mine,  and  that  he  was 
entitled  to  recover  for  his  services  in  such 
capacity.  Brauming  v.  Great  Mining  Osntral 
Ompany,  5  H.  &  N.  856  ;  29  L.  J.,  Ex:  399. 

b.    Parol  Bvidemce  to  Explain. 

By  Parol  Eridenoe.] — ^An  agreement  for  the 
hiring  of  a  servant  may  be  proved  by  parol, 
alihoogh  the  terms  of  the  agreement  are,  by  the 
direction  of  the  parties,  written  down  by  a  third 
person  ;  such  writing,  though  read  over  to  the 
parties,  not  being  signed  by  them.  Bex  v. 
Wrangle,  4  N.  &  M.  375  ;  2  A.  &  B.  314 ;  1  H.  & 
W.  41. 

Verbal  Btipulatioiif.] — ^A.  entered  the  service 
of  B.  ander  a  written  agreement  as  follows  i^j^*  1 
agree  to  receive  you  as  clerk  in  my  establish- 
ment, in  consideration  of  your  paying  me  a  pre- 
mium of  3002.,  and  to  pay  you  a  salary  at  the 
following  rates,  namely,  for  the  first  year  70/., 
for  the  second  90Z.,  for  the  third  1102.,  for  the 
fourth  1402.,  and  1502.  for  the  fifth  and  following 
years  that  you  may  remain  in  my  employment : 
— Held,  that  the  agreement  was  one  that,  by  the 
Statute  of  Frauds,  was  required  to  be  in  writing ; 
that  there  being  a  precise  stipulation  for  yearly 
payments,  evidence  was  not  admissible  to  shew 
that  at  or  after  the  time  the  letter  containing 
it  was  sent  by  B.  to  A.,  it  was  verbally  agreed 
TOL.  T. 


that  the  salaiy  should  be  paid  quarterly,  and 
that  the  fact  of  the  payments  having  usually 
been  made  quarterly  did  not  vary  the  rights  of 
the  agreement.     Oiraud  v.  Biehmondy  2  0.  B 
335 ;  15  L.  J.,  C.  P.  180 ;   10  Jur.  360 ;  8,  P. 
Eoam  V.  Boe,  7  L.  R.,  C.  P.  138  ;  26  L.  T.  70. 

P.,  who  was  known  to  be  acting  in  the 
capacity  of  a  lace  buyer,  was  engaged  by  M.,  a 
lace  dealer,  under  the  following  memorandum  : 
"  M.  agrees  to  engage  P.  fur  the  term  of  three 
years  from  Monday,  the  15th  of  August,  1859,  at 
the  yearly  salary  of  5002.,  payable  monthly,  P. 
to  give  the  whole  of  his  services,  and  to  be 
advised  and  guided  by  M.  if  necessary."  In  an 
action  by  P.  against  M.  for  wrongful  dismissal 
pending  the  term,  on  the  alleged  ground  of  dis- 
obedience of  lawful  orders : — Held,  that  evidence 
was  admissible  to  shew  the  capacity  in  which 
P.  was  engaged,  viz.,  as  lace  buyer ;  and  that  it 
was  properly  left  to  the  jury  to  say  whether  or 
not  the  orders  which  he  was  alleged  to  have  dis- 
obeyed, were  such  as  a.  person  in  his  position 
was  bound  to  obey.  Price  v.  Mouat,  110.  B., 
N.  S.  508. 

The  plaintiff  proposed  to  enter  the  defendant's 
service  as  salesman,  and  stated  in  a  letter  his 
willingness  to  come  for  a  year  on  trial,  and  his 
terms.  The  defendant,  in  reply,  assented  gene- 
rally, but  in  the  course  of  his  letter  said  that  if 
some  of  the  terms  were  defined  more  clearly  It 
might  prevent  mistakes,  and  spoke  of  a  list  of 
customers  which  he  would  consider  with  the 
plaintiff.  He,  however,  named  a  day  for  the 
plaintiff  to  enter  on  his  duties,  and  said  he  should 
expect  him  then  : — ^Held,  that  parol  evidence  of 
supplementary  terms  agreed  to  at  a  meeting  of 
the  parties  subsequent  to  the  letters,  but  prior  to 
the  plaintiff  entering  on  the  service,  was  admis- 
sible. Johnson  V.  Appleby,  9  L.  R.,  C.  P.  158  ; 
43  L.  J.,  C.  P.  146  ;  30  L.  T.  261  ;  22  W.  R.  516. 

The  plaintiffs,  lace  merchants,  employed 
travellers  to  visit  certain  parts  of  England  and 
where  they  had  a  business  connection^  and  to 
each  traveller  they  assigned  a  separate  }oumey. 
A  vacancy  having  occurred  on  the  Midland 
journey,  the  plaintiffs  told  the  defendant  of  it, 
he  being  at  the  time  in  their  service  in  another 
capacity,  and  he  verbally  agreed  with  them  to 
fill  the  vacancy,  it  being  understood  at  the  time 
that  the  agreement  between  them  should  be 
reduced  to  writing.  The  defendant  accordingly 
enter^  their  emplov  as  traveller  on  the  Mid- 
land journey,  and  arter  he  had  been  travelling 
for  them  about  a  month,  a  list  of  places  and  of 
the  customers  whom  he  was  to  visit  was  sent 
down  to  him  and  a  written  contract  which  was 
as  follows :  **  In  consideration  of  my  entering 
upon  your  employ  at  a  salary,  &c.,  I  herewith 
agree  to  do  so  with  the  understanding  that,  in 
the  event  of  my  wishing  to  travel,  and  doing  so 
for  any  other  in  the  trade  on  any  part  of  the 
same  ground,  to  pay  you  502."  This  contract  the 
defendant  signed,  and  after  having  travelled  for 
the  plaintiff  for  about  a  year,  he  left  them  and 
travelled  for  a  rival  house  in  the  same  trade  over 
the  Midland  journey.  The  plaintiffs  having  sued 
him  for  the  502.  penalty  under  the  contract : — 
Held,  that  extrinsic  evidence  was  admissible  to 
identify  the  particular  employment  to  which  the 
agreement  referred,  viz.,  that  of  traveller,  and 
also  to  identify  the  ground  over  which  the  de- 
fendant agreed  to  travel,  viz.,  the  Midland 
journey.  Mum/ord  v.  Qetking,  7  0.  B.,  N.  S, 
305 ;  29  L.  J.,  0.  P.  106  ;  6  Jur.,  N.  S.  428. 

a 
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Cnitom.] — ^When  a  workman  is  hired  for  a 
jear  to  work  at  a  particular  trade,  under  a 
written  agreement,  which  says  nothing  as  to  any 
periods  of  absence  allowed  to  the  workmen, 
parol  evidence  may  be  given  that  it  Is  the 
custom  of  the  particular  trade  for  the  workmen 
employed  in  it  to  take  certain  holida3rB,  and  to 
absent  themselves  on  such  occasions  &om  their 
work  without  the  permission  of  their  masters. 
Reg,  V.  Stoke-upon-TrejU,  6  Q.  B.  303  ;  13  L.  J., 
M.  0. 41 ;  8  Jut.  34. 

The  rule  that  an  indefinite  hiring  is  a  hiring 
for  a  year,  is  not  an  inflexible  rule  of  law ;  it 
must  be  considered  in  connexion  with  the  cir- 
cumstances of  the  particular  case.  Baxter  v. 
JVttrM,  6  M.  &  G.  935  ;  7  Scott,  N.  R.  801  ;  1  C.  & 
K.  10  ;  13  L.  J.,  C.  P.  82  ;  8  Jur.  273 ;  8,  P.,  Fair- 
man  V.  Oahford,  5  H.  &  N.  636  ;  29  L.  J.,  Ex.  459. 

A.  was  engaged  as  editor  of  a  new  periodical 
publication  by  B.,  at  a  salary  to  be  paid  weekly. 
The  publication  was  abandoned  by  B.  soon  after 
its  commencement.  In  an  action  by  A.  against  B., 
for  dismissing  him  before  the  termination  of  a 
year,  a  u  age  was  proved  that  such  a  hiring  was 
annual  with  regard  to  established  periodicals  : — 
Held,  that  the  jury  was  properly  directed  to  con- 
sider whether  such  usage  was  applicable  to  a 
newly-started  publication.    Ih, 

In  an  action  for  wrongfully  dismissing  the 
editor  of  a  newspaper,  the  declaration  stated  that 
he  was  engaged  for  a  year.  There  was  no  direct 
evidence  as  to  the  time  for  which  he  was  en- 
gaged : — Held,  that  he  might  go  into  evidence  to 
shew  a  custom  for  editors  of  newspapers  to  be 
engaged  for  a  year,  unless  there  was  an  express 
stipulation  to  the  contrary.  Holcroft  v.  Barber, 
1  C.  &  K.  4. 

An  agreement  in  writing,  by  which  the  plain- 
tiff agreed  to  serve  the  defendant  as  agent,  at 
a  yearly  salary,  contained  a  proviso  that  the  de- 
fendant would,  at  the  end  of  the  year,  if  he 
found  the  plaintiff  had  done  sufficient  business, 
give  him  30Z.  more: — Held,  that  there  was 
nothing  in  this  agreement  inconsistent  with  a 
custom  in  the  trade  to  terminate  the  service  by 
either  party  giving  to  the  other  a  month's 
notice.  Park&r  v.  IhheUon^  4  0.  B.,  N.  S.  346  ; 
27  L.  J.,  C.  P.  236  ;  4  Jur.,  N.  S.  636. 

To  an  action  for  wrongfully  dismissing  the 
plaintiff  from  the  defendant's  service  under  the 
above  agreement,  the  defendant  pleaded  that  he 
determined  the  service  by  a  month's  notice, 
according  to  the  custom.  The  judge  left  it  to  the 
jury  to  say  whether,  looking  at  the  proviso  in  the 
contract,  they  inferred  that  the  parties  meant  to 
exclude  the  custom  : — Held,  a  misdirection,  lb. 

When  the  hiring  is  expressly  for  a  term  cer- 
tain, a  custom  of  the  ti^e  for  a  master  or  a 
servant  to  determine  it  at  any  time  without 
notice  is  inadmissible  to  control  the  contract. 
Peters  v,  Stanley,  15  L.  T.  275. 

In  an  action  for  the  breach  of  a  contract  of 
hiring,  if  either  party  relies  upon  the  existence 
of  a  custom  authorizing  him  to  determine  the 
contract  upon  a  reasonable  notice  previous  to 
the  end  of  a  current  year,  such  custom  must  be 
expressly  alleged  as  a  fact  on  the  record,  and 
it  is  not  enough  to  aver  simply  that  a  reasonable 
notice  was  given.  Williams  v.  Byrne,  2  N.  &  P. 
139 ;  7  A.  &  B.  177  ;  W.,  W.  &  D.  636  ;  1  Jur. 
678. 

The  custom  must  be  general,  of  reasonable  an- 
tiquity and  uniformity,  and  sufficiently  notorious 
that  people  would  make  their  contracts  on  the 


supposition  that  It  exists.  Foxall  v.  Inter- 
national  Land  Credit  Company,  16  L.  T.  637. 

6.  In  Special  Cases. 
a.  Tearly. 

Evidence  of-— Generally.] — ^A  hiring  at  so  much 
per  month  is  a  hiring  for  a  year.  Faweett  v. 
Cash,  3  N.  &  M.  177 ;  5  B.  &  Ad.  904. 

A  general  hiring,  in  the  absence  of  any  custom 
to  rebut  the  presumption,  is  to  be  presumed  to 
have  been  a  hiring  for  a  year.    lb. 

A  clerk  hired  at  121.  10«.  per  month  for  the 
first  year,  to  advance  lOZ.  per  annum  until  the 
salary  is  180Z.,  is  hired  for  at  least  one  year.    Z6. 

A  general  hiring  for  a  year,  and  so  on,  particu- 
larly of  clerks  and  of  respectable  servants,  can 
only  be  put  an  end  to  at  the  end  of  the  current 
year,  where  no  misconduct  is  imputed.  Beeston 
V.  Collyer,  4  Bing.  309 ;  12  Moore,  662 ;  2  G.  & 
P.  607. 

Such  a  hiring  is  a  hiring  for  a  year,  and  so  on 
itom.  year  to  year  for  so  long  time  as  the  parties 
should  respectively  please,  and  may  be  so  described 
in  pleadings  ;  ana  such  an  implied  yearly  hiring 
is  not  destroyed  by  the  sidary  being  paid  monthly : 
nor  is  it  within  the  Statute  of  Frauds.    lb, 

A  clerk's  salary  paid  for  some  years  in  quarterly, 
but  afterwards  in  monthly  payments,  is  evidence 
of  a  hiring  from  year  to  year.    lb, 

A  count  stated,  that  in  consideration  that  the 
plaintiff  would  enter  into  the  defendant's  employ, 
and  serve  him  as  servant  in  husbandry  for  a 
certain  time,  to  wit,  from  a  day  named  till  the 
service  should  be  determined  by  reasonable  notice 
on  either  side,  at  lOZ.  \0s,  per  annum,  the  de- 
fendant promised  to  retain  the  plaintiff  and  pay 
him  the  wages,  and  continue  him  in  the  service 
till  such  determination ;  that  the  plaintiff  entered 
the  service,  and  was  always  ready  to  serve,  but 
the  defendant  discharged  Mm  without  reasonable 
cause,  and  refused  longer  to  retain  him : — Held, 
that  proof  that  the  plaintiff  was  hired  generally 
as  a  liEibourer  in  husbandry  did  not  support  this 
count,  such  hiring  being  in  law  a  hiring  from 
year  to  year.  LUley  v.  Elwin,  11  Q.  B.  742  ;  17 
L.  J.,  Q.  B.  132  ;  12  Jur.  623. 

There  is  no  inflexible  rule  that  an  indefinite 
hiring  of  a  clerk  must  be  construed  as  a  hiring 
for  a  year.  Fairman  v.  Oakford,  5  H.  &  N.  636  ; 
29  L.  J.,  Ex.  459. 

On  a  contract  to  pay  a  traveller  by  commission, 
no  implication  arises  of  a  yearly  hiring,  nor  with- 
out an  express  and  a  clear  stipulation  is  there  any 
obligation  to  pay  the  commission  on  orders  from 
customers  originally  obtained  by  the  agent,  but 
sent  after  he  has  ceased  to  be  so.  Ndyler  v. 
Yearsley,  2  F.  &  F.  41. 

Agreemanti  for  a  Tear  Certain.] — It  was 

agreed  between  A.  &  B.  that  A.  should  enter  into 
the  service  of  B.  as  a  traveller,  and  it  was  stipu- 
lated that  the  agreement  should  be  binding 
between  them  for  twelve  months  certain  from 
the  date  thereof,  and  continue  from  time  to  time 
until  three  months'  notice  in  writing  be  given  by 
either  party  to  determine  the  same : — Held,  that 
this  was  a  contract  for  a  year  certain  only,  and 
that  B.  was  at  liberty  to  put  an  end  to  it  at  the 
expiration  of  the  year  by  giving  A.  three  months' 
previous  notice.  Brown  v.  Symons,  8  C.  B.,  N.  S. 
208 ;  29  L.  J.,  C.  P.  261 ;  6  Jur.,  N.  S.  1079 ;  8 
W.  R.  460. 
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By  an  agreement  between  brewers  and  their 
traveller,  the  latter  was  engaged  at  a  s^ary  of 
2002.  a  year,  payable  fortnightly,  and  it  was 
stipulated  **that  the  agreement  between  the 
parties  shall  be  for  twelve  months  certain,  after 
which  time  either  party  shall  be  at  liberty  to 
terminate  this  agreement  by  giving  to  the  other 
a  three  months*  notice  in  writing."  Bat  if  the 
employers  "  shall  be  desirous  of  terminating  this 
agreement  without  notice,  after  twelve  months, 
or  before  any  notice  shall  have  expired,  they  may 
do  80  on  payment  of  50/. : " — Held,  per  Bramwell, 
B^  and  Pigott,  B.  (Kelly,  C.  B.,  dissentiente), 
that  the  agreement  ceased  at  the  end  of  the  first 
twelve  months,  unless  the  parties  allowed  the 
engagement  to  continue  beyond  that  time,  in 
which  event  only  did  notice,  or  payment  in  lieu 
thereof,  become  necessary  to  determine  it. 
LangUm  v.  OarUstan,  9  L.  B.,  Ex.  67  ;  43  L.  J., 
Ex.  64  ;  29  L.  T.  650. 

A  contract  to  serve,  as  a  reporter  to  a  news- 
paper, one  whole  year  from  a  certain  day,  and  so 
from  year  to  year  to  the  end  of  each  year  com- 
menced, so  long  as  the  partieif  shall  respectively 
please,  is  a  yearly  service  so  long  as  it  lasts,  and 
cannot  be  terminated  except  at  the  end  of  any 
current  year.    WUlidfns  v.  By  me,  2  N.  &  P.  139  ; 

7  A.  &  B.  177  ;  W.,  W.  &  D.  535  ;  1  Jur.  578. 
Where  a  servant  was  hired  for  a  year  in  the 

capacity  of  a  clerk,  and  dismissed  without  notice  : 
— Held,  that  he  was  entitled  to  recover  compen- 
sation for  the  year,  and  that  the  &ict  of  his  wages 
being  pajable  monthly  was  not  inconsistent  with 
a  hiring  for  a  year,  short  periodical  payments 
being  necessary  to  persons  in  that  position  of 
life.  Davis  v.  Marthall,  4  L.  T.  216  ;  9  W.  R. 
620. 

Annual  Salary.]— A  hiring  at  a  salary  of 

500/.  a  year  is  primft  facie,  and  in  the  absence 
of  any  custom  to  the  contrary,  a  hiring  for  a  year 
certain.  The  plaintiff  was  employed  as  engineer 
to  the  defendants  at  a  salary  of  500/.  a  year,  and 
was  dismissed  at  a  three  months'  notice  : — Held, 
that  the  plaintiff  was  entitled  to  recover  salary 
for  the  unexpired  portion  of  the  year.  JBueking- 
ham  V.  Surrey  and  Hants  Canal  Company^  46 
L.  T.  885  ;  46  J.  P.  774. 

When  a  clerk  is  hired  at  a  certain  sum  per 
annum  simply,  the  hiring  is  a  hiring  for  a  year, 
and  in  the  absence  of  a  custom  to  the  contrary,  he 
cannot  be  discharged  before  the  end  of  the  year. 
Foxail  V.  International  Land  Credit  Company. 
16  L.  T.  637. 

An  appointment  of  clerk  to  a  public  company 
was  by  a  resolution  which  stated  the  salary  to  be 
200/.  per  annum,  but  said  nothing  as  to  the  period 
of  payment ;  the  clerk  acted  as  such,  and  was 
paid  several  sums  of  50/.  each,  at  periods  just 
after  the  usual  quarter  days  of  the  year  : — Held, 
that  proof  of  these  facts  warranted  a  declaration 
in  an  action  for  salary,  which  alleged  the  contract 
to  be  at  a  salary  of  200/.  per  annum  payable 
quarterly  on  the  usual  quarter  days.  Ridgtoay 
V.  Hungerford  Market  Company,  4  N.  &  M.  797 ; 

8  A.  &  B.  171  ;  1  H.  &  W.  244. 

Serviae  for  Half  a  Tear.]— In  an  action 


by  an  assistant-surgeon  for  wages,  it  was  proved 
that  he  had  served  the  defendimt  for  nearly  half 
a  year,  and  that  payments  were  made,  during 
that  time,  on  account  of  wages,  but  not  accord- 
ing to  any  yearly  amount  or  at  any  definite 
period  of  the  year.    The  plaintiff  afterwards  fell 


ill  and  was  taken  to  a  hospital,  and  after  his 
recovery  did  not  return  to  his  employment,  nor 
did  the  defendant  require  him  to  do  so  : — Held, 
that  there  was  no  evidence  of  any  hiring  for  a 
year,  and  that  the  plaintiff  was  entitled  to  recover 
wages  on  a  quantum  meruit  for  the  time  he 
served.  Bailey  v.  JUmmellf  1  M.  &  W.  506  ;  2 
Gale,  60. 

b.  Weekly. 

What  is.] — ^A  hiring  at  two  guineas  a  week  for 
one  year,  is  a  hiring  by  the  week  and  not  by  the 
year.    Robertson  v.  Jenner^  15  L.  T.  514. 

A.  entered  the  service  of  Messrs.  Roe  under  a 
written  memorandum,  as  follows  :  "  April  13th, 
1871.  I  agree  to  accept  the  situation  as  foreman 
of  the  works  of  Messrs.  Roe,  fiock  and  shoddy 
manufacturers,  and  to  do  all  that  lays  in  my 
power  to  serve  them  faithfully,  and  promote  the 
welfare  of  the  firm,  on  my  receiving  a  salary  of 
2/.  per  week  and  house  to  live  in  from  the  19  th 
of  April,  1871 :" — Held,  a  weekly  hiring  from 
the  19th  of  April,  1871 ;  and  that  evidence  of  a 
conversation  at  the  time  of  signing  the  contract 
shewing  that  a  hiring  for  a  year  was  intended, 
was  not  admissible.  Ecans  v.  Roc,  TL.  R.,  C.  P. 
138  ;  26  L.  T.  70. 

o.  Domestic  or  Kenial  Seryanta. 

Contraot  Generally.] — The  contract  between  a 
master  and  a  domestic  servant  is  a  contract  to 
serve  for  a  year,  the  service  to  be  determined  by 
a  month's  warning,  or  by  payment  of  a  month's 
wages  ;  subject  to  the  implied  condition,  that 
the  servant  will  obey  all  lawful  orders  of  the 
master.    Turner  v.  Mason,  14  M.  &  W.  112. 

Who  are.] — ^A  governess  engaged  at  a  yearly 
salary  is  not  within  the  rule  relating  to  domestic 
or  menial  servants,  by  which  the  contract  of 
service  may  be  dissolved  upon  a  month's  warning 
or  a  month's  wages.  Todd  v.  Kerrioh,  8  Ex. 
151  ;  22  L.  J.,  Ex.  1 ;  17  Jur.  119. 

A  head  gardener  was  engaged  on  an  agreement 
that  he  should  have  yearly  wages,  and  a  house  to 
live  in  rent-free.  Several  inferior  gardeners 
were  subject  to  his  (Erections,  and  the  house  he 
lived  in  was  not  under  the  roof  or  a  part  of  the 
master's  dwelling-house.  The  jury  having  found 
that  he  was  a  menial  servant : — Held,  that  the 
verdict  was  right,  and  that  he  was  consequently 
liable  to  be  discharged  on  a  month's  notice. 
Nowlan  v.  Ahlett,  2  C,  M.  &  R.  54  ;  1  Gale,  72  ; 
5  Tyr.  709. 

So  a  huntsman  is  a  menial  servant,  and  there- 
fore the  hiring  of  a  huntsman,  though  in  terms 
for  a  year,  and  upon  conditions  which  can  only 
be  folly  carried  out  by  a  service  enuring  for  the 
full  period  of  a  year,  is  subject  to  the  ordinary 
condition  that  it  may  be  determined  by  either 
party  at  a  month's  notice.  Nicoll  v.  Greaves, 
17  C.  B.,  N.  S.  27 ;  33  L.  J.,  C.  P.  259  ;  10 
Jur.,  N.  S.  919  ;  10  L.  T.  531 ;  12  W.  R.  961. 

The  housekeeper  of  a  large  hotel  is  not  a 
menial  servant,  and  cannot  be  dismissed  on  a 
month's  notice  in  the  absence  of  an  express 
agreement.  '  Lawler  v.  Linden,  10  Ir.  R.,  0.  L. 
188. 

By  a  written  memorandum  of  agreement,  the 
plaintiff  was  "  to  have  6*.  a  week,  three  bowls  of 
wheat,  to  set  potatoes  for  his  family's  use,  to 
have  a  cow  kept,  house  and  firing,  to  keep  the 
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gardens  and  pleasoie-gronnds  in  clean  and  f[ood 
Older,  to  assist  in  the  stables,  and,  when  required, 
at  hay  and  com  harvest,  and  to  make  himself 
generally  useful.  To  enter  12th  May,  1838."  The 
defendant  dismissed  the  plaintiff  upon  a  month^s 
warning.  In  an  action  by  the  plaintiff  to  recover 
a  quarterns  wages,  as  being  a.  yearly  servant : — 
Held,  that  he  was  a  menial  servant,  and  was 
therefore,  by  the  general  rule  of  law,  entitled  to 
a  month's  notice  only;  and  that  the  memo- 
randum of  agreement  contained  nothing  which 
shewed  an  intention  in  the  parties  to  exclude 
that  rule.    Johnt&n  v.  BUnkeruopp^  5  Jur.  870. 

— ^  EflSsot  of  inbiequent  Contraet] — A  con- 
tract, by  which  a  servant  hires  himself  to  a 
master  as  a  footman  amd  a  groom,  is  not  dis- 
solved'by  a  subsequent  contract,  by  which  he 
engages  to  bind  himself  to  serve  in  a  different 
character  at  higher  wages  and  in  a  foreign 
country,  although  the  servant  accompanies  his 
master  into  such  foreign  country;  the  service 
performed  abroad  being  the  same  as  that  origin- 
ally contracted  for.  Rex  v.  Buckingham^  3  N. 
k  M.  72. 

« 

Bequests  to  Senrants.] — ^A  bequest  of  a 

year*s  wages  to  each  of  the  testator's  servants, 
over  and  above  what  may  be  due  to  them  at  the 
time  of  the  testator's  decease,  applies  to  such 
servants  only  as  are  usuaUy  hired  by  the  year. 
Booth  V.  DeaUy  1  Mylne  &  K.  660. 

A  testator  gave  to  each  person  as  a  servant  in 
his  domestic  establishment  at  the  time  of  his 
decease,  a  year's  wages  beyond  what  should  be 
due  to  him  or  her  for  wages  : — Held,  that  a  head 
gardener,  who  lived  in  one  of  the  testator's 
cottages,  and  was  not  dieted  by  the  testator,  was 
not  entitled  to  a  year's  wages  under  the  will. 
Ogle  V.  Morgan^  1  De  G.,  M.  &  G.  869  ;  16  Jur. 
277  ;  8,  P.,  Vaughan  v.  Boothy  16  Jur.  808. 

A  bequest  of  a  year's  wages  to  each  of  the 
servants  of  the  testator  living  with  him  at  his 
decease,  who  should  then  have  lived  three  years 
in  his  service,  does  not  exclude  servants  of 
the  testator  living  in  a  different  house  from 
that  in  which  the  testator  lived,  but  excludes 
servants  not  hired  by  the  year,  and,  therefore,  a 
gardener,  employed  at  weekly  wages  (sdthough 
paid  at  irregular  intervals),  is  not  entitled  to  the 
benefit  of  the  bequest.  Blachtoell  v.  PennarU^ 
9  Hare,  651 ;  16  Jur.  420. 

"In  Service "  — What  is.]— A  master 

bequeathed  an  annuity  to  his  servant  Sarah, 
'*  provided  she  shall  be  in  my  service  at  the  time 
of  my  decease,"  and  a  few  days  before  his 
decease  he,  without  cause,  dismissed  her  from 
his  service,  and  at  his  death  she  was  not  in  his 
service  : — Held,  that  she  was  not  entitled  to  the 
legacy.  Barlow  v.  Edtoards,  1  H.  &  C.  647  ;  32 
L.  J.,  Ex.  61  ;  9  Jur.,  N.  S.  836  :  6  L.  T.  906  ;  10 
W.  R.  700— Ex.  Ch, 

6.  Wages  and  Reuunebation. 

a.  Blflrht  to. 

After  Termination  of  a  Quarter.]— Where  a 
servant  was  engaged  at  a  yearly  salary,  payable 
quarterly,  a  month  after  the  termination  of  one 
of  the  years  of  the  service,  he  tendered  his 
resignation  ;  after  another  month  the  resignation 
was  accepted,  nothing  being  said  about  remunera- 
tion for  the  time  elapsed  since  the  termination  of 


the  last  year's  service.  The  law  implies  no  en- 
gagement to  pay  for  the  services  performed  since 
the  last  quarter.  Lamlmm  v.  Cruden,  2  M.  & 
G.  253  ;  2  Scott,  K.  R.  538. 

Held,  however,  under  the  circumstances,  that 
it  ought  to  have  been  left  to  the  jury  to  say 
whether  the  parties  had  come  to  an  agreement 
that  those  services  should  be  paid  for.    Jh» 

Payment  in  Goods.] — Where  by  terms  of  a 
contract  a  service  to  l)e  performed  by  A.  for  B. 
is  to  be  paid  for  in  goods,  A.  cannot  declare  for 
the  value  of  the  service,  but  must  sue  on  the 
special  contract.  Keyt  v.  Harwood,  2  C.  B. 
905  ;  15  L.  J.,  C.  P.  207. 

But  if  B.  by  his  own  act  renders  the  delivery 
of  the  goods  impossible,  A.  may  sue  for  the  value 
of  the  service.  So,  if  B.  allows  the  goods  to  be 
sold  under  an  execution  against  him.    Ih. 

Promise  of  Present.]— An  agreement  by  which 
a  master  promised  his  servant,  in  addition  to  his 
oidinary  wages,  a  present  of  20Z.,  the  services  to 
be  at  all  events  till  the  end  of  one  year,  was  re- 
newed in  all  its  parts  from  year  to  year,  by  the 
servant  having  continued  several  years,  and 
nothing  being  said  to  the  contrary  by  either 
party : — Hel^  that  the  20Z.  was  due  for  every 
year  of  service.  Mantfield  (^EarV)  v.  Soott^  1  0. 
&  F.  319. 

Share  in  Profits — ^Begolatlon  ol] — ^The  defen- 
dant, in  1858,  agreed  that  the  plaintiff  should 
act  as  manager  of  his  works,  and  should  'receive 
in  each  ye^r  7}  per  cent,  of  the  profits  of  the 
business,  to  be  made  up  to  600Z.  in  any  year  in 
which  the  share  of  the  profits  should  be  less  than 
that  sum.  In  the  same  year  a  valuation  of  the 
buildings,  stock,  plant  and  goodwill  was  made. 
In  1864  the  defendant  sold  the  buildings,  stock 
and  business  at  an  increase  over  the  valuation  of 
47,916Z.  In  taking  the  accounts  under  this 
agreement : — Held,  that  the  defendant  was  not 
entitled  to  charge  the  profit  and  loss  account  in 
every  year  with  interest  on  his  capital,  nor  with 
interest  on  old  debts,  nor  with  600Z.  in  respect  of 
the  plaintiff's  salary..  RUhton  v.  OriswU^  5 
L.  R.,  Eq.  326. 

Hdd,  also,  that  the  defendant  was  entitled  to 
charge  the  profit  and  loss  accoimt  in  every  year 
with  sums  representing  the  depreciation  arising 
from  the  running  out  of  the  lease,  and  the  waste 
of  plant  and  machineiy.    Ih, 

Held,  also,  that  the  plaintiff  was  not  entitled 
to  treat  as  profit  of  the  year  in  which  the  pro- 
perty was  sold,  the  excess  of  the  amount  realized 
by  the  sale  over  the  estimated  value ;  but  that 
the  estimated  value  of  stock  first  set  down  must 
run  through  the  whole  account ;  the  annual  de- 
preciations being  calculated  on  that  constant 
quantity.    Ih, 

Ket  Proilts,  what  are.] — The  manager  of  a 
company  was  to  receive  as  semuneration  for  his 
services  a  fixed  salary  and  a  moiety  of  the  net 
profits  on  all  sums  realized  on  certain  contaracts: 
— Held,  that  he  was  entitled  to  a  moiety  of  the 
profits  on  such  contract,  deducting  only  the  ex- 
penses necessary  on  account  of  each  contract, 
but  not  deducting  any  of  the  expenses  incidental 
to  the  management  of  the  company.  British 
Columbia  aful  Vancouver  Ikland  Spar^  Lumber^ 
and  Sato  Mill  Company^  In  re,  Stamp^s  olaimf 
25  L.  T.  653. 
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Coatnet  fnr— Coiiatraetion.]— The  defendant 
wrote  to  the  plaintiff,  offering  to  engage  him  for 
the  command  of  a  steamer  destined  for  an 
exploring  and  a  trading  voyage  up  the  river 
Niger,  paying  him  at  the  rate  at  601.  a  month, 
commencing  from  the  Ist  December,  1854,  and 
also  201,  per  cent«  on  the  proceeds  of  the  trade. 
The  plaintiff  replied,  that  he  accepted  the  pro- 
posal,  **  to  be  paid  602.  a  month,  and  202.  per  cent. 
on  the  net  proceeds  of  the  trade."  The  plaintiff 
received  501,  a  month  for  seven  months,  and 
afterwards  proceeded  on  the  voyage  in  command 
of  the  vessel,  bat  before  the  expiration  of  the 
ninth  month  wrongfolly  abandoned  the  vessel : 
— ^Held,  that  the  contract,  whether  taken  as  con- 
stitated  by  the  plaintiff's  letter,  or  by  the  de- 
fendant's letter  as  explained  by  the  plaintiffs, 
gave  a  cause  of  action  at  the  expiration  of  each 
month,  and  that  the  plaintiff  was  entitled  to 
recover  the  601,  for  the  eighth  month  on  an  in- 
debitatas  counts  Taylor  v.  Laird,  1  H.  &  N. 
266  ;  25  L.  J.,  Ex.  329. 

The  plaintiff  wrote  to  the  defendant  as  fol- 
lows :  "  I  agree  to  accept  the  appointment  of 
secretary  of  the  Lancashire  Cotton  Mill  Com- 
pany, upon  the  following  terms,  viz.:  first,  a 
salsffy  of  3002.  per  annum,  commencing  at  the 
present  date,  if  the  company  be  completely 
r^^istered,  and  put  into  operation ;  if  not,  I  shall 
be  satisfied  with  any  remuneration  for  my  time 
and  labour  you  may  think  me  deserving  of,  and 
your  means  can  afford."  The  defendant  wrote 
in  answer  accepting  the  terms,  and  adding,  "  It 
is  distinctly  agreed  and  understood,  that  if  the 
company  is  not  formed  and  carried  out,  that 
part  of  your  letter  which  alludes  to  your  salary 
be  null  and  void,  and  that  at  the  expiration  of 
three  months  it  is  entirely  left  to  me  to  give 
unto  you  such  sum  of  money  as  I  may  deem 
light,  as  compensation  for  labour  done,  in  the 
event  of  the  company  not  being  carried  out." 
The  plaintiff  rendered  some  service,  but  the  com- 
pany was  never  formed  : — Held,  that  there  was 
no  contract  upon  which  the  plaintiff  could 
recover  any  part  of  the  salary.  Roberts  v.  Smithy 
4  H.  &  N.  315  ;  28  L.  J.,  Ex.  164  ;  32  L.  T.  320. 

When  no  Am«nmt  Fixed.] — If  A.  agrees  to 
serve  B.  as  an  apothecary's  assistant,  at  such 
salaiy  as  C.  should  think  reasonable,  and  it 
appears  that  no  application  has  been  made  to  C. 
to  fix  any  salary,  A.  cannot  recover  anything  for 
his  services.     utDe»  v.  Botcen,  4  C.  &  P.  93. 

A  party  entered  into  the  service  of  another 
miderthe  following  contract :  *'I  hereby  agree 
to  enter  into  your  service  as  a  weekly  manager, 
to  commence  from  next  Monday.  The  amount 
of  payment  I  am  to  receive  I  leave  entirely  to 
you  :" — ^Held,  per  Alderson  and  Maule,  dissen- 
tiente  Parke,  that  he  was  entitled  to  recover  a 
reasonable  remuneration  for  the  services  per- 
formed by  him.  Bryant  v.  Flighty  5  M.  &  W. 
114  ;  2  H.  &  H.  84  ;  3  Jur.  681. 

Service,  however  long  continued,  creates  no 
claim  for  remuneration  without  a  bargain  for  it. 
either  express  or  implied,  from  circumstances 
shewing  an  understanding  on  both  sides  that 
there  should  be  payment.  B^ve  v.  Reeve,  1  F. 
&  F.  280. 

8o  when  services  have  been  rendered  without 
any  express  contract  for  wages,  but  with  board 
and  lodging,  or  other  benefits  for  the  party 
serving,  a  contract  to  pay  for  such  services  is  not 
to  be  implied,    Fbordy,  MorUy,  1  F.  &  F.  496. 


A  servant  who  comes  over  from  the  West 
Indies,  where  he  has  been  a  slave,  and  who  con- 
tinues in  the  service  of  his  master  in  England 
without  any  agreement  for  wages,  is  not  entitled 
to  any,  unless  there  has  been  an  express  promise. 
Alfred  v.  Fitsgames  (^Marquis),  3  Esp.  3. 

Gratuitous  Ssrvioe.]  —  A.  having  performed 
gratuitously  services  for  B.,  received  from  him  a 
promissory  note,  with  an  understanding  that  he 
would  accept  it  not  only  as  a  gift  for  what  was 
past,  but  that  it  should  be  a  remuneration  for 
future  services  to  be  rendered  as  long  as  B.  should 
require  them.  A.  continued  to  perform  the 
services  until  B.*s  death,  when  he  sued  B.'s 
executors  upon  the  note : — ^Held,  that  as  there 
was  no  contract  binding  A.  to  perform  future 
services,  there  was  no  consideration.  JSuUe  v. 
mtUe,  17  C.  B.  711 ;  25  L.  J.,  0.  P.  177, 

Claims  for — Belay.] — If  a  servant  has  left  his 
service  for  a  considerable  time,  the  presumption 
is  that  all  his  wages  have  been  paid.  Selton  v. 
Norman,  4  C.  &  P.  80. 

Statute  of  Limitations.] — ^Where  it  ap- 
peared that  the  course  of  dealing  between  master 
and  steward  had  been  to  allow  the  steward 
to  retain  his  salary  from  time  to  time  out  of 
money  in  his  hands,  the  steward  was  allowed, 
after  the  master's  death,  to  claim  in  account  his 
salary  for  twenty  years,  the  Statute  of  Limita- 
tions being  held  not  to  apply  to  such  a  claim. 
Hawkins,  In  re,  Hawkins  v.  MawUns,  28  W.  B. 
240. 

Dsfsnoes  —  Validity.]  ~  A  master  advanced 
money  to  his  female  servant,  who  was  under  age, 
for  her  to  purchase  a  sUk  dress  and  other  articles 
not  necessary  for  her : — Held,  that  these  advances 
formed  no  defence  to  an  action  for  her  wages. 
HedgeUy  v.  Holt,  4  0.  &  P.  104. 

Money  paid  by  a  master  for  coach-fares,  for 
the  mother  of  his  servant,  who  was  under  age, 
cannot  be  deducted  from  the  wages  of  the  ser- 
vant.   Ih, 

In  an  action  for  wages  as  a  female  servant,  the 
defendant  pleaded  non  assumpsit,  and  the  plain- 
tiff gave  evidence  of  acts  of  service.  The  defen- 
dant proposed  to  go  into  evidence  to  shew  that 
the  plaintiff  had  cohabited  with  him :— Held, 
that  he  might  do  so,  as  this  went  to  shew  that 
there  was  no  contract  between  the  parties,  and 
not  to  invsdidate  any  contract  on  the  ground 
of  illegality.  Bradshaw  v.  Hay  ward,  Car.  k  M. 
591. 

Engagement  without  Work.] — ^An  action  for 
work  and  labour  will  lie  if  a  servant  is  engaged 
for  a  fixed  period,  and  the  master,  without  dis- 
missing him,  refuses  to  supply  him  with  work. 
Cook  V.  Sherwood,  11  W.  R.  595. 

Leaving  without  Kotlee.] — A  weaver  was 
employed  as  a  weekly  servant,  his  wages  being 
regulated  by  the  number  of  pieces  which  he 
wove  and  delivered  to  his  masters.  The  wages 
of  their  workmen  were  ascertained  and  fixed  at 
noon  on  l^hursday  in  each  week,  but  were  not 
paid  till  the  next  Saturday.  By  rules  embodied 
in  the  contract  of  hiring,  the  workmen  were 
required  to  give,  before  leaving,  fourteen  days' 
notice  at  the  time  of  booking  up  on  Thursday. 
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"  Persons  leaving  without  notice  will  forfeit  all 
wages  dae."  On  a  Thursday,  the  sum  earned 
by  the  weaver  in  the  preceding  week,  was  ascer- 
tained and  fixed  at  lbs.  He  commenced  another 
week  on  the  afternoon  of  the  same  day,  and 
worked  during  the  morning  of  Friday,  and 
earned  7s,  He  left  during  the  forenoon  of 
Friday  without  having  given  any  notice : — ^Held, 
that  he  had  forfeited,  by  leaving  before  the 
Saturday,  the  wages  due  on  the  Thursday,  but 
not  payable  till  the  Saturday,  as  well  as  the 
wages  earned  between  noon  of  Thursday  and 
Friday  morning.  Walsh  v.  Walleyj  9  L.  R.,  Q. 
B.  367  ;  43  L.  J.,  Q.  B.  102  ;  22  W.  R.  571. 

A  painter  was  hired  by  the  week,  his  wages  to 
be  7a.  per  hour,  payable  every  Saturday  at  noon. 
The  full  week  consisted  of  fifty-four  and  a  half 
hours.  Overtime  was  paid  for  at  the  same  rate. 
A  week's  notice  from  either  party  was  required. 
He  left  the  service  at  noon  on  Friday,  before  the 
week  was  up,  and  without  giving  any  notice, 
having  work^,  including  overtime  since  the 
previous  Friday,  fifty-seven  hours  : — Held,  that 
he  was  not  entitled  to  recover  his  wages  for  the 
current  week  of  his  leaving  service.  Sau)iders 
V.  WhittU,  33  L.  T.  816  ;  24  W.  R.  406. 

Bight  to,  during  IllneM.] — A  clerk  was  engaged 
at  120/.  per  annum,  and  was  to  have  one  month's 
notice  of  dismissal.  He  began  his  duties  on  the 
2nd  July,  and  served  till  the  1st  August.  He 
was  then  obliged  by  illness  to  be  absent  till  the 
2nd  September,  when  he  tendered  his  services, 
which  were  refused.  He  had  in  the  meantime 
received  on  the  20th  August  a  letter  from  his 
master  terminating  the  engagement.  In  an 
action  by  him  for  wages  from  the  1st  August  to 
the  20th  September : — Held,  that  he  was  entitled 
to  wages  for  that  period,  and  that  it  was  no 
answer  to  his  claim  that  the  illness  was  caused 
by  an  act  of  misconduct  on  his  part,  which 
occurred  before  the  contract,  and  which  he  did 
not  know,  at  the  time  of  the  contract,  would 
lead  to  his  illness,  and  render  him  incapable  of 

performing  his  work.    K v.  Raschm,  38  L. 

T.  38. 

By  one  of  the  rules  of  a  cotton-mill,  any 
person  absenting  himself  on  account  of  sickness 
or  any  other  cause  was  immediately  to  give 
notice  to  the  overlooker  ;  in  default  thereof  all 
wages  then  earned  were  to  be  forfeited.  A 
weaver  in  the  mill,  in  the  middle  of  the  day, 
asked  the  overlooker  for  leave  of  absence  for 
half  a  day,  promising  to  return  to  work  the  next 
morning  at  six.  The  weaver  did  not  return  the 
next  day  till  half -past  one  in  the  afternoon  : — 
Held,  that  the  weaver  did  not  forfeit  her  wages 
under  this  rule,  as  she  could  not  be  said  to  be 
absent  without  notice  merely  by  continuing  her 
absence  longer  than  the  period  which  she  had 
mentioned.  Taylor  v.  OarTf  30  L.  J.,  M.  0.  201 ; 
4  L.  T.  414  ;  9  W.  R.  699. 


b.  Payment  Contrary  to  the  Tmok  Aotfl. 

Applicable  to  what  Penons.] — The  1  &  2 

Will.  4,  c.  37,  is  applicable  only  to  those  persons 
who  contract  as  lalx>urers,  viz.,  such  as  contract 
to  use  their  personal  services,  and  to  receive 
payment  for  such  services  in  wages.  Miley  v. 
Warden,  2  Ex.  59  ;  18  L.  J.,  Ex.  120. 

One  who  contracts  to  do  work  upon  a  large 
scale,  employing  labourers  under  him,  is  not  an 


artificer,  workman,  or  labourer  within  the  act* 
though  he  superintends  the  work,  and  from  time 
to  time  labours  personally  therein.  Skartnan  v* 
Sanders,  13  C.  B.  166  ;  3  C.  &  K.  298 ;  22  L.  J., 
0.  P.  86  :  17  Jur.,  N.  S.  765. 

The  provisions  of  the  1  &  2  Will.  4,  c.  37,  apply 
only  to  agreements  for  personal  service,  and  not 
to  agreements  for  the  performance  of  a  certain 
quantity  of  work,  which  the  contractor  cannot 
perform  except  by  making  use  of  the  labour  of 
others.  I'loyd  v.  Weaver,  21  L.  J.,  Q.  B.  151  ; 
16  Jur.  289. 

The  mode  of  paying  the  wages,  as  specified 
in  the  agreement,  will  not  prevent  a  case  from 
coming  within  the  act.    Ih. 

By  an  agreement  with  a  mine-owner,  two  per- 
sons were  engaged  as  butty  colliers.  These  col- 
liers get  the  produce  of  the  mine  at  so  much  a 
yard ;  they  employ  others  under  them,  to  in- 
crease the  quantity ;  but  they  must  work  per- 
sonally, and  are  treated  as  workmen  : — Held, 
that  these  colliers  were  artificers  within  the 
act ;  the  distinction  between  contractors  and 
artificers  depending  on  the  fact  whether,  by  the 
engagement,  they  were  labourers.  Bowers  v. 
Zovekin,  6  El.  &  Bl.  584  ;  25  L.  J.,  Q.  B.  371  :  2 
Jur.,  N.  S.  1187. 

A  butty  collier,  who  undertakes  for  the  per- 
formance of  a  piece  of  work  by  the  day,  or  ton, 
or  yard,  and  employs  others  to  assist  him,  to 
whom  he  pays  wages,  is  not  an  artificer.  Slee^ 
many,  Barrett,  2  H. &  C.  934  ;  33  L.  J.,  Ex.  153  ; 
10  Jur.,  N.  S.  476  ;  9  L.  T.  834  ;  12  W.  B.  411. 

A  workman  who  works  for  a  coal  and  iron 
company,  and  whose  personal  skill  And  labour 
are  of  the  essence  of  tne  contract  between  him 
and  them,  is  an  artificer  within  the  Truck  Act, 
1  &  2  Will.  4,  c.  37,  although  part  of  his  work 
for  the  company  was  piece  work,  which  he  could 
do  at  home,  and,  in  fact,  get  others  to  do  for 
him,  and  although  he  worked  sometimes  for  other 
people.  Pillar  v.  Zlynvi  Coal  and  Iron  Com^ 
pany,  4  L.  R.,  C.  P.  752  ;  38  L.  J.,  C.  P.  294  ;  20 
L.  T.  923  ;  17  W.  R.  1123. 

The  plaintiff,  an  illiterate  labouring  man,  at- 
tached his  mark  to  a  written  contract  with  the 
defendant,  by  which  he  engaged  to  make  as 
many  bricks  as  the  defendant  required,  in  hia 
brickfield,  finding  all  labour,  the  defendant  find- 
ing the  materials.  Payment  to  be  10«.  6^.  per 
thousand  for  the  bricks,  when  complete.  The 
plaintiff,  assisted  by  others,  made  bricks,  having 
worked  at  them  personally.  In  payment,  he 
accepted  tickets  for  goods.  Af terwaids  he  sued 
for  the  full  price,  contending  that  he  was  an 
artificer,  and  that,  consequently,  the  payment 
by  tickets  was  void : — Held,  that  the  plaintiff, 
not  being  bound  by  his  contract  to  do  any  part 
of  the  work  personally,  was  not  an  artificer 
under  the  Truck  Act.  Ingram  v.  Barnes,  7  El. 
&  Bl.  115  ;  26  L.  J.,  Q.  B.  82  ;  3  Jur.,  N.  S.  156. 
Affirmed,  7  El.  &  Bl.  132  ;  26  L.  J.,  Q,  B,  339  ;  3 
Jur.,  N.  S.  861— Ex.  Ch. 

A  framework  knitter  is  an  artificer.  Moor' 
house  V.  Lee,  4  F.  &  F.  355. 

Mode  of  Calculating.] — The  plaintiff  was  em- 
ployed by  the  defendant  as  a  frame-work  knitter, 
or  weaver  of  gloves  in  frames  provided  by  the 
defendant,  and  paid  according  to  the  quantity 
of  work  he  performed,  at  an  agreed  price  per 
dozen  pairs,  subject  to  certain  charges  and  de- 
ductions, according  to  the  usage  of  the  trade, 
which  was  known  to  the  plaintiff.    Those  deduc- 
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tionswere,  charge  for  frames  and  standing  room, 
for  a  boy  winding,  and  a  small  percentage  when 
the  weekly  wages  of  the  plaintiff  exceeded  a 
certain  sum : — Held,  first,  that  they  were  not 
within  the  prohibition  in  s.  8  of  1  &  2  Will.  4, 
c  37,  being  the  mode  of  calculating  the  amount 
of  wages.  Ckaumer  v.  CummingSj  8  Q.  B.  311 ; 
15  L,  J.,  Q.  B.  161 ;  10  Jur.  454. 

Held,  secondly,  that,  if  they  had  been  within 
that  prohibition,  they  would,  by  virtue  of  s.  4,  be 
recoverable  under  a  count  for  work  and  labour, 
and,  by  s.  6,  would  not  be  available  for  the  defen- 
dant in  the  shape  of  a  set-off.    Ih, 

Oflfonee  within  the  Aet — ^Payment  with  Goods.] 
— ^The  wife  of  an  artificer  received,  as  his  agent, 
from  the  master,  in  payment  of  wages  due  to  her 
husband,  a  written  order,  which,  by  the  master's 
direction,  she  took  to  his  office  and  exchanged 
for  another,  given  her  by  the  clerk  there ;  this 
she  presented  at  a  shop  close  by,  named  to  her 
by  Uie  derk,  and  received  goods  only.  The 
master  was  convicted  for  paying  wages  other- 
wise than  in  current  coin.  The  place  where  the 
first  order  was  given  to  her  was  within  the 
jarisdiction  of  the  justices ;  but  the  office  where 
Uie  second  order  was  given,  and  the  shop,  were 
not : — Held,  that  the  conviction  was  right,  and 
that  the  offence  was  complete  at  the  time  of 
the  deliveiy  of  the  first  order.  Athersmith  v. 
Ihury,  1  £1.  &  Bl.  46  ;  28  L.  J.,  M.  C.  5  ;  5  Jur., 
N.  a  433. 

W.  was  a  cotton  manufacturer,  and  S.  a  power- 
loom  weaver  in  his  employ.  A  complaint  was 
made  by  W.*s  manager  to  S.  of  a  defect  in  a 
piece  of  cloth  woven  by  him,  and  he  was  cau- 
tioned ;  but  at  the  end  of  the  week  received  his 
full  wages  without  abatement.  In  the  follow- 
ing week  a  similar  defect  was  discovered  in 
another  piece  of  cloth  woven  by  S. ;  and  S.  was 
told  by  W.*s  book-keeper,  first,  that  something 
woald  have  to  be  deducted  from  his  wages  for  the 
defective  pieces  of  cloth,  or  that  he  would  have 
to  take  the  pieces  of  cloth  home ;  and,  on  a 
second  occasion,  that  he  would  have  to  take  one 
of  the  pieces  of  cloth  home,  and  that  there  were 
no  wages  for  him.  8.  ultimately  took  away  one 
of  the  damaged  pieces  of  cloth,  the  value  of 
which  in  a  perfect  condition  was  \l.  Is.  3^.,  and 
left  W.'s  employ  at  the  end  of  the  week  follow- 
ing that  in  which  the  dispute  had  arisen.  The 
full  wages  earned  by  him  during  that  time  were 
21.  Is.  3^.,  of  which  amount  \l.  2s.  6}<2.  was 
earned  during  the  week  in  which  the  last 
damaged  piece  was  delivered,  and  ISs.  S^d. 
daring  the  last  week.  On  applying  for  his 
wages  he  received  12.  in  cash  and  retained  the 
damaged  piece  of  cloth  : — Held,  that  the  facts 
disclosed  amounted  to  a  payment  of  wages  in 
goods,  and  that  the  Truck  Act  (1  &  2  Will.  4,  c. 
37,  8.  9)  had  been  infringed.  Smith  v.  Walton^ 
3  C.  P.  D.  109;  47  L.  J.,  M.  C.  46 ;  .37  L.  T. 
437. 

To  constitute  an  offence  against  the  1  &  2 
Will.  4,  c.  37,  it  is  not  necessary  that  the  pay- 
ment of  wages  in  goods  instead  of  money 
should  be  the  result  of  any  contract  or  under- 
standing between  the  employer  and  the  work- 
man ;  the  mere  payment  is  enough.  Wilson  v. 
Caokson,  13  C.  B.,  N.  S.  496 ;  32  L.  J.,  M.  G. 
177  ;  9  Jur.,  N.  S.  177  ;  8  L.  T.  53  ;  11  W.  R.  426. 

The  offence  is  not  purged  by  a  subsequent 
payment  in  money,  whether  made  voluntarily 
or  compolsorily  under  an  order  of  justices.    lb. 


Supply  of  Xedioine — Beduotions  for.] — 

The  1  &  2  Will.  4,  c.  37,  s.  23,  permits  an 
employer  of  an  artificer  to  contract  to  supply 
the  artificer  with  medicine,  medical  attendsmce, 
and  materials  to  be  employed  in  his  occupation, 
if  a  miner,  and  to  demise  to  the  artificer  a  tene- 
ment at  any  rent  reserved  ;  and  to  contract  to 
make  stoppages  or  deductions  from  the  wages  in 
respect  of  rent,  medical  attendance,  &c.,  provided 
the  contract  for  such  stoppages  is  in  writing, 
and  signed  by  the  artificer : — Held,  that  the 
amount  to  be  deducted  in  respect  of  each  head 
of  deduction  need  not  be  specified  in  the  written 
contract.  Cutis  v.  Ward^  2  L.  R.,  Q.  B.  357  ; 
36  L.  J.,  Q.  B.  161  ;  16  L.  T.  614  ;  15  W.  R.  445. 

Under  a  contract  in  writing,  allowing  a  stop- 
page to  be  made  for  medicine  and  medical 
attendance,  the  employer  may  deduct  6d.  a  week, 
which  by  the  practice  of  the  trade  was  paid  by 
each  miner  towards  a  club  kept  by  the  employer 
for  the  purpose  of  providing  medicine  and 
medical  attendance,  to  such  miners  as  required 
by  them.    lb. 

The  contract  as  to  the  supply  of  materials,  in 
order  to  be  within  s.  23,  must  be  shewn  to  be  an 
absolute  contract  of  sale  and  not  a  mere  contract 
of  hiring  by  the  artificer.    lb. 

An  employer  stopped  part  of  the  wages  of  an 
artificer  as  a  contribution  to  funds  established 
by  him  to  provide  medicine  and  medical  attend- 
ance for  the  artificers  employed  by  him,  and 
schools  for  their  children,  without  any  written 
agreement  with  the  artificer: — Held,  that  the 
{^Ificer  was  entitled  to  recover  the  whole  of  the 
deductions  under  1  &  2  Will.  4,  c.  37,  s.  24. 
Pillar  V.  Llynvi  CoaZ  arid  Iron  Company^  4 
L.  R.,  C.  P.  752  ;  38  L.  J.,  C.  P.  294  ;  20  L.  T. 
923  ;  17  W.  R.  1123. 

o.  Other  Statutes  AfFeotinflr. 

Jurisdiotion  and  Powers  of  Justices.] — In 
order  to  give  justices  jurisdiction  to  hear  a 
complaint  as  to  the  non-payment  of  wages, 
under  20  Geo.  2,  c.  19,  s.  1,  it  is  only  necessary 
that  the  relation  of  master  and  servant  ^ould 
exist  between  the  parties,  and  the  contract  of 
service  need  not  be  for  any  specific  time. 
Taylor  v.  Carr,  2  B.  &  S.  335  j  31  L.  J.,  M.  C. 
111. 

Under  4  Geo.  4,  c.  34,  s.  3,  a  justice  may  by 
his  conviction  order  wages  already  due  and 
unpaid  to  be  abated.  Reg.  v.  Biggins^  5  L.  T. 
605. 

The  provisions  of  5  Geo.  4,  c.  18,  applied  only 
to  cases  of  penalties  and  forfeitures,  and  therefore 
magistrates  had  no  power,  under  that  statute,  to 
commit  a  party  to  prison  for  the  non-payment  of 
a  sum  of  money  adjudged  by  them,  under  20  Geo. 
2,  c.  19  ;  31  Geo.  2,  c.  11 ;  and  4  Geo.  4,  c.  34, 
to  be  due  as  wages.  Wiles  v.  Cooper ,  6  K.  &  M. 
276  ;  3  A.  &  E.  524  ;  1  H.  &  W.  560.  But  now, 
by  virtue  of  the  repeal  of  5  Geo.  4,  c.  18,  by  11 
&  12  Vict.  c.  43,  s.  36,  they  have  such  power. 

In  an  information  before  magistrates,  under 
20  Geo.  2,  c.  19 ;  31  Geo.  2,  c.  11  ;  and  4  Geo.  4, 
c.  34,  for  non-payment  of  wages,  it  should 
appear  that  the  relation  of  master  and  servant 
existed  in  one  of  the  occupations  therein  specified, 
between  the  debtor  and  the  informant.    lb. 


Appeals.]  —  There  is  no  appeal  to  the 


sessions  ^;ainst  an  order  made  under  4  Geo.  4,  c. 
34,  s.  5,  for  payment  of  wages,  the  sum  to  be 
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levied  by  distress  in  case  of  non-payment  for 
nineteen  days,  although  the  justices,  on  making 
the  order,  may  have  acted  without  jurisdiction. 
Heg.  V.  Bedtoell,  4  £1.  &  Bl.  213  ;  3  0.  L.  R.  88  ; 
24  L.  J.,  M.  C.  17 ;  1  Jur.,  N.  S.  306. 

The  42  Geo.  3,  c.  90,  s.  61,  enabled  a  magistrate 
to  maike  an  order  for  payment  of  servants'  wages 
in  certain  cases,  and  directed  **  that  in  case  of 
refusal  or  non-payment  of  any  sum  so  ordered, 
for  twenty-one  days  after  snch  determination,  he 
may  issue  his  warrant  of  distress ;  "  but  he  gave  an 
appeal  to  the  sessions  : — Held,  that  twenty-one 
days  having  elapsed  between  the  making  of  such 
order  before  the  appeal,  and  also  twenty-one  days 
after  such  appeal  dismissed,  before  the  warrant 
of  distress  issued,  the  magistrate  was  warranted 
in  issuing  such  order  of  (Sstress  without  proof  of 
any  demand  subsequent  to  the  appeal.  Woottim 
V.  Harvey^  6  Bast,  76  ;  8,  (7.,  nom.  Wood  v. 
Harvey,  2  Smith,  238. 

Bights  of  Kaiter — ^Deductions.] — A  master 
summoned  by  a  servant,  an  artificer,  under  20  Geo. 
2,c.  19,  s.  1,  for  wages,  is  entitled  to  a  deduction 
in  respect  of  bad  workmanship  ;  and  the  justices, 
upon  satisfactory  evidence,  should  order  the 
payment  of  so  much  as  shall  seem  just  and 
reasonable.  Sharp  v.  Hatntworthf  3  B.  &  S. 
139  ;  32  L.  J.,  M.  C.  33  ;  9  Jur.  N.  S.  353  ;  7  L.  T. 
320;  11  W.  R.  36. 

Deductions  or  stoppages  made  from  the  wages 
of  an  artificer  in  the  hosiery  trade  in  respect  of 
frame  rent,  machine  rent,  standing  of  frames 
and  machines,  winding  the  material,  fines  for 
irregular  attendance,  gas  for  lighting  the  factory, 
and  fire  in  the  waiting-room,  amounting  to 
about  3^.  9^.  per  week,  fixed  charges,  are  not 
illegal.  Archer  v.  Jaines,  2  B.  &  S.  61  ;  31  L.  J., 
Q.  B.  153 ;  8  Jur.,  N.  S.  166 ;  6  L.  T.  167 ;  10 
W.  B.  489— Ex.  Oh. 

Under  87   ft  88  Viet   o.  48.]  —  The 

Hosiery  Manufacture  (Wages)  Act,  1874  (37 
&  38  Vict.  c.  48),  s.  3,  enacts,  "  If  any  em- 
ployer shall  bargain  to  deduct  or  shall  deduct, 
directly  or  indirectly,  from  the  wages  of  an 
artificer  in  his  employ  any  part  of  such  wages 
for  frame-rent  and  standing  or  other  charges,  or 
shall  refuse  or  neglect  to  pay  the  same  or  any 
part  thereof  in  the  current  coin  of  the  realm, 
he  shall  forfeit  a  sum  of  five  pounds  for  every 
offence,  to  be  recovered  by  the  artificer,  or  any 
other  person  suing  for  the  same,  in  the  county 
court  m  the  district  where  the  offence  is  com- 
mitted, with  full  costs  of  suit."  A  hand-frame 
worker  was  in  the  employment  of  hosiery  manu- 
facturers. By  the  regulations  of  the  factory  he 
was  liable  to  a  fine  of  Sd.  a  day  for  staying  away 
from  work  without  permission.  Having  been 
fined  for  such  absence  and  the  amount  having 
been  deducted  from  his  wages,  he  brought  an 
action  to  recover  from  his  employers  the  penalty 
mentioned  in  s.  3 : — Held,  that  the  employers 
were  prohibited  from  deducting  from  the  wages  of 
the  artificer  frame-rent  and  standing  or  other 
charges  ejusdem  generis  with  rent' and  standing, 
but  that  fines  were  not  chaiges  within  the 
meaning  of  s.  3,  and  therefore  they  had  not 
incurred  the  penalty  under  that  section.  Wallis 
V.  Thorp,  10  L.  B.,  Q.  B.  383  ;  44  L.  J.,  Q.  B.  137  ; 
33  L.  T.  11 ;  23  W.  E.  730. 

rorfeitnre  of  Wagei— Woman.]— A  weaver,  a 
woman  subject  to  the  provisions  of  the  Factory 


Acts,  was  employed  at  a  mill  in  which  amongst 
the  rules  was  rule  15,  that  no  person  shall  leave 
his  or  her  work  without  giving  fourteen  days* 
previous  notice,  such  notice  to  be  given  on  a 
Saturday,  and  rule  16,  that  any  person  leaving 
without  giving  such  notice  **  shall  forfeit  all 
wages  then  due,  or  earned,  or  unpaid."  She 
was  paid  by  the  piece,  and  all  work  done  was 
booked  up  at  three  o'clock  on  the  Wednesday 
afternoon  in  each  week,  and  paid  for  on  the 
following  Saturday ;  all  work  booked  after  three 
o'clock  on  the  Wednesday  afternoon  being  carried 
forward  to  the  following  week.  She  left  the 
mill  before  three  o'clock  on  a  Wednesday  after- 
noon, without  giving  the  required  notice,  having 
previously  carried  in  and  had  booked  certain 
work  which  she  had  completed.  On  the  follow- 
ing Saturday  she  applied  for  the  wages  due  at 
the  time  she  left,  ana  when  she  had  completed 
her  work,  but  payment  was  refused,  on  the 
ground  that  the  same  were  forfeited  by  rules  16 
and  16.  No  claim  was,  however,  made  for 
damage  sustained  by  the  employer.  The  11th 
section  of  the  Employers  and  Workmen  Act, 
1875,  enacts,  that "  in  the  case  of  a  child,  young 
person,  or  woman,  subject  to  the  provisions  of 
the  Factory  Acts,  any  forfeiture  on  the  ground 
of  absence  or  leaving  work  shall  not  be  deducted 
from  or  set  off  against  a  claim  for  wages  or  other 
sum  due  for  work  done  before  such  absence  or 
leaving  work,  except  to  the  amount  of  the 
damage,  if  any,  which  the  employer  may  have 
sustained  bv  reason  of  such  absence  or  leaving 
work : " — ^Held,  that  the  above  facts  did  not 
shew  a  weekly  hiring  at  weekly  wages,  but 
shewed  that  the  price  for  the  work  done  and 
booked  when  the  weaver  left  on  the  Wednesday 
was  then  earned  and  due,  though  not  then  pay- 
able, and  that  the  same  would  have  been  for- 
feited by  rr.  15  and  16,  but  as  there  was  no 
damage,  and  the  weaver  was  a  woman  subject 
to  the  Factory  Acts,  she  was  protected  by  the 
said  11th  section,  and  could  not  be  deprived  of 
what  slfe  had  so  earned.  }>Varhurton  v.  Heywood 
or  Heyworth,  6  Q.  B.  D.  1 ;  50  L.  J.,  Q.  B.  137  ; 
43  L.  T.  461  ;  29  W.  B.  91 ;  45  J.  P.  38—0.  A. 

Leaving  without  Kotioe.] — A  factory 

winder  was  paid  every  Saturday  for  the  numb^ 
of  sets  she  had  wound  off  during  the  week  end- 
ing on  the  preceding  Wednesday.  One  of  the 
rules  of  the  factory  in  which  she  worked  was, 
that  fourteen  days'  notice  in  writing  was  re- 
quired previously  to  leaving  the  employment, 
such  notice  to  be  given  on  a  Thursday  ,*  and  all 
persons  leaving  without  notice  would  forfeit  the 
whole  of'  the  wages  to  which  they  would  other- 
wise have  been  entitled,  and  also  render  them- 
selves liable  to  be  proceeded  against  according 
to  law.  She  earned  3«.  Id,  on  the  first  two  days 
of  one  week  of  her  employment,  was  absent 
with  leave  on  the  Saturday,  did  not  return,  and 
wholly  left  the  service,  without  leave  or  notice, 
on  Monday.  In  an  action  by  her  for  3#.  Id, 
earned,  the  county  court  judge  held  that  hers 
was  a  weekly  hiring,  and  that,  although  her 
master's  damage  by  reason  of  her  absence  was 
only  3*.,  she  could  not  recover  anything  under 
the  Employers  and  Workmen  Act,  1875  (38  &  39 
Vict,  c  90),  s.  11 : — Held,  that,  notwithstanding 
the  fortnight's  notice  required,  the  facts  justified 
the  finding  that  the  service  was  weekly;  that 
she  had  no  claim  for  wages  or  other  sum  due 
for  work  done ;   and    that   the  county  court 
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judge  was  right.     Gregscn  7.  WaUon^  34  L.  T. 
143. 

Wages  Attaehment  Abolition  Aot,  1870.]  — 
The  Bsdary  of  a  secretarj  to  a  company  amoant- 
ing  to  200^.  a  year  is  not  ** wages"  of  a 
•'  servant "  within  the  Wages  Attachment  Aboli- 
tion Act  (S3  &  34  Yict.  c.  30),  and  is  therefore 
not  exempted  from  attachment  by  that  act. 
Gordon  ▼.  Jennings,  9  Q.  B.  D.  45  ;  61  L.  J.,  Q. 
B.  417 ;  46  L.  T.  534 ;  30  W.  R.  704  ;  46  J.  P. 
619. 

7.  Medical  Attendance  on  Sebvant. 

Although  a  master  is  not  bound  to  provide  a 
menial  servant  with  medical  attendance  and 
medicine  during  sickness,  if  a  servant  falls  ill, 
and  a  master  calls  in  his  ovm  medical  man  to 
attend  such  servant,  the  master  will  not  be 
Allowed  to  deduct  the  diarge  for  such  medical 
attendance  out  of  the  servant's  wages,  unless 
there  is  a  special  contract  between  master  and 
servant  that  he  should  do  so.  Sdlen  v.  Norman^ 
4  C.  &  P.  80.  •  Bat  see  Sex  v.  Wintersett,  Cald. 
298. 

^  A  master  is  not  liable  upon  an  implied  assump- 
sit to  pay  for  medical  attendance  on  a  servant 
who  has  met  with  an  accident  in  his  service. 
Wennall  y.  Adney,  3  B.  &  P.  247  ;  S.  P.,  Atkins 
T.  Bantoell,  2  East,  505.  And  see  Scarman  v. 
Outell,  1  Esp.  270. 

A  servant  whose  limb  is  fractured  by  a  fall, 
when  sitting  on  the  shafts  of  his  master's 
waggon,  is  a  casual  pauper  in  the  parish  in 
which  he  falls,  and  must  b^  supported  and  cured 
at  their  expense,  and  not  at  that  of  his  master. 
^'ewby  V.  Wiltshire,  Cald.  527 ;  2  Esp.  739 ;  4 
Dougl.  284  ;  3  B.  &  P.  247. 

If  a  servant  becomes  ill  in  consequence  of  a  ser- 
Tice  away  from  her  master's  family,  and  caUs  in  a 
surgeon,  and  after  this  the  master  sends  his  own 
surgeon,  and  his  wife  knows  of  the  first  surgeon's 
attendance,  and  ^expresses  no  disapprobation,  the 
master  is  liable  to  pay  him  for  his  attendance. 
Coojftr  V.  PhUlips,  4  C.  &  P.  581. 

But  where  a  servant,  who  hurt  her  foot  in  get- 
ting over  a  gate,  called  in  a  surgeon,  who  was 
not  the  regular  medical  attendant  of  the  family, 
without  the  knowledge  of  her  master  or  mistress : 
— Held,  that  the  master  was  not  liable  to  pay 
the  surgeon's  bill.    lb. 

A  master  is  not  by  the  general  law  bound  to 
provide  medical  advice  for  his  servant ;  but  the 
case  is  different  with  respect  to  an  apprentice ; 
and  a  master  is  bound,  daring  the  illness  of  his 
apprentice,  to  provide  him  with  proper  medi- 
cines.   Jleg.  T.  Smith,  8  C.  &  P.  153. 

8.  Othex  Bights  undeb  the  Contbaot. 

Selieiting  Custom.]— A  servant  while  in  his 
master's  service  may  solicit  business  from  his 
customers  for  himself  when  his  service  is  at  an 
end,  and  he  sets  up  on  his  own  account.  Ntchol 
V.  Martyn,  2  Esp.  732. 

InTontions.] — If  a  servant,  while  in  the  em- 
ploy of  his  master,  makes  an  invention,  that 
invention  belongs  to  the  servant,  and  not  to  the 
master.  Bloxham  y.  Elsee,  1  G.  &  P.  558  ;  R.  & 
J(L187. 


ing  a  house  cannot  be  said  to  hold  it  as  servant, 
if  it  is  not  the  master's  house.  Reg,  v.  Lynn,  8 
A.  &  E.  379  ;  3  N.  &  P.  411. 

A  servant,  who  is  allowed  the  use  of  premises 
belonging  to  his  master,  in  order  to  enable  him 
more  effectually  to  perform  the  duties  of  his 
place,  has  thereby  cox^erred  on  him  no  estate  in 
the  premises,  and  may  be  turned  out  at  the  plea- 
sure of  his  master.  White  v.  Bayley,  10  C.  B., 
N.  S.  227  ;  30  L.  J.,  C.  P.  253  ;  7  Jur.,  N.  S. 
948. 

Agreement,  by  which,  after  reciting  that  the 
defendant  was  in  possession  of  a  messuage  and 
premises  whereon  the  sale  of  beer  had  b^n  for 
some  time  past  carried  on  by  U.  for  and  on  the 
defendant's  account,  and  that  the  plaintiff  was 
desirous  of  carrying  on  such  trade  and  business 
for  the  defendant,  it  was  agreed  that  the  plaintiff 
should  from  the  date  thereof  enter  upon  the 

E remises,  and  carry  on  thereon  such  trade  or 
usiness  for  the  defendant,  in  the  place  and 
stead,  in  the  same  manner,  and  with  and  upon 
the  same  privileges  and  terms  as  U.  had  thereto- 
fore done,  until  the  agreement  should  be  deter- 
mined by  the  notice  thereinafter  mentioned; 
that  all  the  beer  to  be  sold  and  consumed  on  the 
premises  should  be  had  and  taken  by  the  plaintiff 
from  the  defendant,  and  that  the  plaintiff  should 
not  part  with  the  trade  or  the  occupation  of  the 
premises  without  the  licence  of  the  defendant ; 
and  that  whenever  either  party  should  be  de- 
sirous of  determining  the  agreement,  the  plain- 
tiff should,  on  receiving  a  month's  notice  in 
writing,  without  being  paid  any  sum  of  money 
or  consideration,  quit  and  deliver  up  the  trade 
and  possession  of  the  premises  ;  and  that  the 
plaintiff  should  be  at  liberty  to  leave  the  trade 
and  quit  the  occapation  of  the  premises  on 
giving  one  month's  notice  in  writing  : — Held, 
that  the  agreement  did  not  create  any  tenancy 
between  the  plaintiff  and  defendant,  but  the 
occupation  of  the  plaintiff  was  as  servant  to  the 
defendant  Mayhew  v.  Suttle,  4  El.  &  Bl.  347  ; 
24  L.  J.,  Q.  B.  64  ;  1  Jur.,  N.  S.  303— Ex.  Ch. 

Money  had  and  reoeived.] — ^Where  a  servant 
was  In  the.  habit  of  receiving  debts  for  his 
master,  and  pa3ring  the  same  over  without  any 
written  vouchers,  the  master  must  prove  that 
the  servant  has  not  paid  the  money  over,  as  well 
as  that  he  has  received  it,  in  an  action  against 
him  for  money  had  and  received.  Eva/ns  y. 
Birch,  3  Camp.  10. 


9.  TEBlilNATION  OF. 

a.  By  Kotice — Mode  and  Time  of. 

Agreement  for  Three  Tears — "  At  my  Option."] 

— The  defendant  having  established  smelting 
works  at  Carthagena,  in  Spain,  offered  to  employ 
the  plaintiff  as  foreman,  by  letter,  containing 
these  passages :  *'  I  should  require  you  to  enter 
into  an  engagement  to  remain  with  me  for  at 
least  three  years,  at  my  option  ;  salary  250Z.  per 
annum.  1  should  require  yon  to  visit  some  of 
the  best  smelting  works  in  England  before  you 
come  out."  The  plaintiff  accepted  the  employ- 
ment, and  on  the  1st  of  February,  1850,  pro- 
ceeded to  visit  smelting  works,  and  was  so 
occupied  until  the  loth,  when  he  departed  for 
Carthagena,  and  arrived  there  on  the  6th  of 
March.    He  continued  in  the  service    of   the 


Oeeupation  of  Premises.] — ^A  servant  occupy-  i  defendant  until  the  15th  of   Februaiy,  1851, 
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when  he  was  discharged.  He  had  been  paid  his 
first  yearns  salary,  as  commencing  on  the  Ist  of 
February,  1850.  In  an  action  to  recover  the 
second  year's  salary : — Held,  first,  that  the  temi 
*'  at  my  option  "  did  not  enable  the  defendant 
to  put  an  end  to  the  service  at  his  will,  but  that 
it  was  a  yearly  hiring,  with  an  option  for  the 
defendant  to  require  the  plaintiff's  service  for 
three  years,  or  to  put  an  end  to  it  at  the  expira- 
tion of  the  first,  second  or  third  year ;  and, 
secondly,  that  the  service  and  salary  commenced 
when  the  plaintiff  first  proceeded  to  visit  the 
smelting  works  in  England.  Down  v.  Pinto, 
2  C.  L.  R.  547  ;  9  Ex.  327  ;  23  L.  J.,  Ex.  103. 

Yearly  Service  —  Custom.]  —  A  declaration 
stated  that  in  consideration  that  the  plaintiff 
would  enter  the  service  of  the  defendant  as  a 
commercial  traveller  for  one  year,  the  defendant 
agreed  to  employ  him  in  that  capacity  at  a 
yearly  salary,  and  to  continue  him  in  such 
service  for  one  year.  Breach,  that  the  defen- 
dant wrongfully  dismissed  the  plaintiff  before 
the  expiration  of  the  year.  At  the  trial  it 
appeared  that  by  the  usage  of  trade  such  yearly 
hiring  might  be  put  an  end  to  by  either  party 
giving  three  months'  notice : — Held,  that  the 
contract  was  inc-orrectly  described,  and  that  the 
objection  was  properly  raised  by  non  assumpsit. 
Metzner  v.  Bolton,  9  Ex.  518  ;  2  C.  L.  R.  685. 
See  also  WJieeler  v.  JBavidge,  9  Ex.  668  ;  2 
C.  L.  R.  1077. 

An  agreement  was  entered  into  in  the  follow- 
ing terms  :  "  A.  engages  to  serve  B.  as  agent  or 
representative,  at  the  salary  of  150Z.  per  annum, 
also  provided  at  the  end  of  the  year  B.  finds  A. 
has  done  sufficient  business  to  justify  him  in 
recompensing,  by  making  up  his  salary  to  1802., 
to  do  so,  being  a  donation  of  30Z.  to  his  present 
stipulated  amount  of  1502."  It  being  proved  at 
the  trial,  that,  by  a  general  custom  of  the  trade, 
a  yearly  hiring  is  determinable  by  a  month's 
notice  at  any  time : — Held,  that  there  wbs 
nothing  in  the  proviso  to  exclude  the  applica- 
tion of  the  custom  to  the  particular  case. 
Parker  v.  Ibbetson,  4  C.  B.,  N.S.  346  ;  27  L.  J., 
C.  P.  236  ;  4  Jur.,  N.  S.  536. 

In  an  action  for  the  breach  of  a  contract  of 
hiring,  if  either  party  relies  upon  the  existence 
of  a  custom  authorizing  him  to  determine  the 
contract  upon  a  reasonable  notice  previous  to 
the  end  of  a  current  year,  such  custom  must  be 
expressly  alleged  as  a  fact  on  the  record,  and  it 
is  not  enough  to  aver  simply  that  a  reasonable 
notice  was  given.  Williams  v.  Byrne,  2  N.  & 
P.  139  ;  7  A.  &  E.  177  ;  W.,  W.  &  D.  635  ;  1  Jur. 
578. 

The  custom  must  be  general,  of  reasonable 
antiquity  and  uniformity,  and  sufficiently  noto- 
rious that  people  would  make  their  contracts  on 
the  supposition  that  it  exists.  FoxaXl  v.  Inter- 
national Land  Credit  Company,  16  L.  T.  637. 

A.  was  engaged  as  editor  of  a  new  periodical 
publication  by  B.,  at  a  salary  to  be  paid  weekly. 
The  publication  was  abandoned  by  B.  soon  after 
its  commencement.  In  an  action  by  A.  against 
B.  for  dismissing  him  before  the  termination  of 
a  year,  a  usage  was  proved  that  such  a  hiring 
was  annual  with  regard  to  established  period- 
icals : — Held,  that  the  jury  was  properly  directed 
to  consider  whether  such  usage  was  applicable 
to  a  newlv-started  publication.  Bawter  v.  Nurse. 
6  M.  &  G.  935 ;  7  Scott,  N.  R.  801  ;  1  C.  &.  K. 
10  ;  13  L.  J.,  C.  P.  82  ;  8  Jur.  273. 


In  an  action  for  wrongfully  dismissing 
editor  of  a  newspaper,  the  declaration  sti 
that  he  was  engaged  for  a  year.    There  was 
direct  evidence  as  to  the  time  for  which  he 
engaged  : — Held,  that  he  might  go  into  evid( 
to  shew  a  custom  for  editors  of  newspaper 
be  engaged  for  a  year,  unless  there  was  an 
press  stipulation  to  the  contraiy.    Holerof\ 
Barber,  1  C.  &  K.  4. 

When  the  hiring  is  expressly  for  a  term  cert 
a  custom  of  the  trade  for  a  master  or  a  serx 
to  determine  it  at  any  time  without  notic 
inadmissible  to  control  the  contract.  Peter 
Staveley,  15  L.  T.  275. 

Agreement  for  a  Year  Certain.] — ^The  dd 
dant  agreed  with  the  plaintiff  that  he  she 
serve  him,  as  his  commercial  traveller,  by  a  c 
tract  which  contained  these  words :  "  1 
agreement  to  be  binding  between  the  parties 
twelve  months  certain  from  the  date  ther 
and  continue  from  time  to  time  until  tl 
months'  notice  in  writing  be  given  to  eit 
party  to  determine  the  same  : " — Held,  that 
employment  might  be  determined  by  eit 
party  by  a  three  months'  notice  ending  with 
first  twelve  months.  Brown  v.  Symons,  8  G. 
N.  8.  208  ;  29  L.  J.,  C.  P.  251  ;  6  Jur.,  N. 
1079  ;  8  W.  R.  460. 

P.,  in  1674,  devised  estates  for  support  o 
school  for  parish  children,  and  directed  that 
trustees,  with  consent  of  the  parishioners,  sho 
provide  and  keep  an  honest  schoolmaster ;  am 
at  any  time  the  schoolmaster  should  be  v 
negligent,  or  abuseful  of  his  scholars,  the  trusi 
and  parishioners  should  have  power  to  diso 
him.  On  a  vacancy  occurring,  the  trust 
resolved  that  they  would  give  602.  a  year  fc 
master,  or  55/.,  he  finding  certain  things ;  t 
the  appointment  was  to  be  for  one  year,  c( 
mencing  on  the  25th  of  March  next,  and  lia 
to  be  terminated  by  either  party  giving  th 
months'  notice ;  and  that  they  would  rec( 
mend  the  plaintiff  for  the  post.  At  a  vee 
meeting  of  the  parishioners,  the  latter  adop 
the  recommendation,  and  appointed  the  plain 
schoolmaster,  subject  to  the  regulations  of 
trustees.  On  the  17th  of  April  the  trust 
wrote  to  the  plaintiff,  that  they  would  pay  1 
at  the  rate  of  552.  per  annum,  so  long  as, 
mutual  consent,  he  should  retain  the  office 
master ;  the  appointment  to  be  subject  to  ter 
nation  by  three  months'  notice  from  either  pai 
The  plaintiff  wrote  back,  assenting  to  hold 
the  terms  mentioned.  The  plaintiff  had  ente 
into  the  office  in  March  previously,  and  perfon 
the  duties.  On  the  1st  of  March,  1854,  a 
meeting  of  the  trustees,  a  resolution  was  adopt 
by  a  majority,  that  a  notice  should  be  givei 
the  plaintiff  to  quit  his  office  at  the  end  of  th 
months  from  the  25th  of  March,  1854,  am 
notice  to  that  effect  signed  by  a  majority  of 
trustees,  was  forthwith  served  on  him.  K 
withstanding  the  notice,  he  continued  to  act 
schoolmaster  until  the  25th  of  March,  1855,  s 
sued  a  trustee  for  the  three  quarters'  sal 
ending  at  that  date : — Held,  that  the  trusts 
without  the  assent  of  the  parishioners,  1 
power  to  give  the  notice  to  determine 
appointment,  as  the  plaintiff's  contract  was  'w 
them  alone ;  that  the  notice  need  not  be  < 
that  required  the  plaintiff  to  quit  at  the  end 
a  current  year,  but  that  his  holding  might 
terminated  by  a  three  months'  notice  to  quit 
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any  period  of  the  year ;  consequently,  that  the 
plaintiff  was  not  entitled  to  recover  the  three 
quarters*  salair  which  he  claimed.  Hyan  v. 
Jenkinson,  25  L.  J.,  Q.  B.  11. 


When  Time  Uncertain.] — A  master  mariner 
accepted  the  command  of  a  ship  under  a  written 
agreement,  as  follows  :  "  I  hereby  accept  the 
command  of  the  ship  City  Camp  on  the  follow- 
ing terms  :  salary  to  be  kt  and  after  the  rate  of 
1 80/.  sterling  per  annum.  Should  owners  require 
captain  to  leave  the  ship  abroad,  his  wages  to 
cease  on  the  day  he  is  required  to  give  up  the 
command,  and  the  owners  have  the  option  of 

Eaying  or  not  paying  his  expenses  travelling 
ome.  Wages  to  begin  when  captain  joins  the 
ship  : " — Held,  that  the  mariner  could  not 
(except  under  unusual  circumstances)  be  dis- 
missed without  a  reasonable  notice.  Orecn  v. 
Wright,  1  C.  P.  D.  591 ;  35  L.  T.  339. 

Conditional  Hotiee.]  —  The  plaintiff,  jointly 
with  L.,  was  a  commission  agent  for  the  defen- 
dants, wine  and  spirit  merchants,  under  an  agree- 
ment, by  which  they  were  to  pay  a  certain  com- 
mission on  sales  ;  a  salary  of  il,  per  week ;  18«. 
a  day  travelling  expenses ;  and  \bl.  per  annum 
for  an  office ;  &e  agreement  to  stand  good  for 
Biz  months,  and  six  months'  notice  from  either 
side  to  terminate  the  agreement.  The  agreement 
was  entered  into  on  the  13th  of  June,  1866, 
Shortly  afterwards  L.  died  ;  and  the  defendants, 
on  the  11th  August,  1866,  wrote  a  letter  in 
which  they  said  :  <'  The  death  of  Mr.  L.  alters 
our  airangements  altogether.  You  are  at  liberty 
to  throw  up  our  agency  altogether,  if  you  wish 
it ;  and  to  make  lUl  things  in  order,  it  would  be 
as  well  that  we  hereby  give  you  notice  to  t&r- 
minate  onr  agreement  in  six  months  from  this 
date  ;  this  win  give  us  the  power  to  do  so  if  we 
wish.  We  say  not  we  shall  do  so  ;  time  and 
your  own  exertions  wiU  be  the  test : "  — Held, 
that  the  engagement  could  be  determined  at  any 
time  by  six  months*  notice,  and  that  the  letter 
was  a  sufficient  notice  to  determine  the  engage- 
ment   Keon  V.  HaH,  2  Ir.  B.,  C.  L.  138. 

b.  By  Death  or  Bankmptcy. 

A  contract  of  service  as  a  farm  bailiff  is  put 
an  end  to  by  the  death  of  the  master,  unless  the 
contraiy  is  stipulated  for  by  the  terms  of  the 
contract.  Farrow  v.  WiUon,  4  L.  B.,  C.  P.  744  ; 
38  L.  J.,  C.  P.  326 ;  20  L.  T.  810  ;  18  W.  B.  43. 

When  a  contract  is  for  personal  services,  the 
death  of  the  person  who  is  to  render  the  services 
determines  the  contract  for  the  future,  but  it 
does  not  rescind  it  ab  initio,  or  take  away  any 
right  of  action  already  vested.  Stubbs  y.  Moly- 
well  Hailway  Company ^  2  L.  B.,  Ex.  311  ;  36 
L.  J.,  Ex.  166  ;  16  L.  T.  631 ;  15  W.  B.  869. 

A.  entered  into  an  agreement  with  B.  and  C.  to 
serve  them  for  seven  years,  at  fixed  wages,  at  the 
rate  of  three  guineas  weekly  ;  the  party  making 
default  to  pay  to  the  other  500/.  by  way  or  in 
nature  of  epedfic  damages.  A.  was  dismissed, 
he  became  nankmpt,  and  after  his  bankruptcy 
brought  an  action  on  the  agreement,  to  which 
B.  and  C.  pleaded  his  bankruptcy  : — Held,  that 
this  plea  was  an  answer  to  the  action,  for  that 
the  right  of  action  in  respect  of  this  breach  of 
the  agreement  passed  to  his  assignees.  Beckham 
▼.  Drake,  2  H.  L.  Cas.  579  ;  13  Jur.  921. 

A  commission  of  bankrupt  does  not  operate  as 


a  dissolution  of  the  contract  of  hiring  between 
the  bankrupt  and  his  clerk.  Thomas  v.  Williams, 
3  N.  &  M.  545 ;  1  A.  &  £.  685. 

c.  Diamissal  without  Notice,  Oronnda  for. 

Incompetency.] — An  artizan  who  has  been  en- 
gaged for  a  term  to  work  in  the  art  which  he 
practises,  upon  his  representing  himself  to  pos- 
sess the  requisite  skill,  may,  upon  bis  proving  to 
be  incompetent,  be  discharged  by  his  employer 
before  the  end  of  the  term  for  which  he  was  so 
engaged.  Harmer  v.  Cornelius,  5  C.  B.,  N.  S. 
236 ;  28  L.  J.,  C.  P.  85  ;  4  Jur.,  N.  S.  1110. 

The  plaintiff  agreed  with  the  defendant  to 
enter  the  service  of  the  latter,  a  railway  con- 
tractor, as  general  superintendent  of  station 
buildings  to  be  erected,  and  for  general  works  ; 
his  salary  to  be  at  a  fixed  yearly  sum,  to  be  paid 
monthly  :  two  months'  notice  in  writing  on 
either  side  to  be  given  to  terminate  the  agree- 
ment. Before  the  end  of  the  first  month  the  de- 
fendant complained  of  the  plaintiff's  incompe- 
tency and  gave  him  notice  in  writing  under  the 
agreement.  During  the  second  month,  the  de- 
fendant obtained  further  proof  of  the  plaintiff's 
incompetency  and  discharged  him.  The  plain- 
tiff sued  in  a  county  court  and  obtained  judg- 
ment for  one  month's  salary ;  he  afterwards 
sued  again  in  the  same  court  for  a  second  month's 
salary  :  the  judge  found  as  a  fact  that  he  was  in- 
competent to  do  the  work  for  which  he  had  con- 
tracted, and  gave  judgment  on  the  second  plaint 
for  the  defendant : — Held,  that  the  plaintiff  was 
not  entitled  to  more  than  one  month's  salary. 
Searle  v.  Ridley,  28  L.  T.  411. 

Temporary  Illness.]  —  A  plaintiff  agreed  to 
serve  the  defendant  for  the  term  of  ten  years,  in 
the  capacity  of  a  brewer ;  in  consideration  of  the 
premises,  and  of  the  due,  full,  and  complete  ser- 
vice of  the  plaintiff,  the  defendant  agreed  to  pay 
him  20/.  on  execution  of  the  agreement,  to  furnish 
him  with  a  house  and  coals  during  the  whole  of 
the  term  of  ten  years,  and  to  pay  him  the  weekly 
sum  of  22.  \0s,  during  the  term  of  ten  years.  The 
plaintiff  entered  into  the  service  under  the  agree- 
ment. Some  years  afterwards  he  fell  ill,  and  was 
unable  to  attend  personally  to  business ;  but 
during  that  time  he  instructed  the  defendant  in 
the  art  of  brewing.  The  defendant  refused  to 
pay  the  plaintiff  his  wages  for  the  period  during 
which  he  had  been  ill,  but  retained  him  in  the 
service  ;  and  after  he  was  able  to  attend  again 
personally  to  business,  paid  him  as  before  under 
the  agreement.  To  an  action  by  the  plaintiff  to 
recover  wages  for  the  period  during  which  he  had 
been  ill,  the  defendant  pleaded  that  the  plaintiff 
was  not,  during  any  part  of  the  time  for  which 
such  wages  were  claimed,  ready  and  willing,  or 
able  to  render,  and  did  not  in  fact  during  any 
part  of  such  time  render,  the  agreed  or  any  ser- 
vice : — Held,  a  good  plea ;  the  readiness  and 
willingness  to  perform  the  service  being  a  con- 
dition precedent  to  the  right  to  wages  ;  and  the 
gist  of  the  plea  being  that  the  plaintiff  wilfully 
refused  or  omitted  to  serve.  Cnckson  v.  Stones, 
1  El.  &  Bl.  248  ;  28  L.  J.,  Q.  B.  25  ;  5  Jur.,  N.  S. 
337  ;  7  W.  B.  134. 

On  shewing  cause  against  a  rule  to  enter  a 
verdict  for  the  plaintiff  on  the  plea : — Held,  that 
the  averment  that  the  plaintiff  was  not  ready 
and  willing,  or  able,  was  not  supported  by  his 
physical  inability,  for   a  time  only,  and   not 
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through  his  own  default,  to  attend  personally  to 
the  basiness ;  and  that  the  contract  not  haying 
been  rescinded,  the  defendant  was  not  entitled  to 
suspend  the  weekly  payments  during  that  time  ; 
and  the  plaintiff  was  therefore  entitled  to  the 
verdict.    lb. 

Improper  Condnet — Generally.] —To  justify  a 
master  in  dismissing  a  yearly  servant  before  the 
expiration  of  the  year,  there  must  be,  on  the 
part  of  the  servant,  either  moral  misconduct,  or, 
otherwise,  wilful  disobedience  or  habitual  neglect. 
Callo  v.  Brouncker,  4  C.  &  P.  618. 

But  if  a  master  carpenter  sends  his  men  from 
London  to  work  at  a  gentleman*s  house  in  the 
country,  he  may  dismiss  them  for  improper 
conduct,  although  it  does  not  amount  to  either 
moral  misconduct,  wilful  disobedience,  or  ha- 
bitual neglect.  Aead  v.  Dummore,  9  G.  &  P. 
588. 


Befmal  to  Obey  Orders.]  — The  messman 


of  a  regiment  having  once  distinctly  refused  to 
serve  up  dinner,  until  threatened  with  arrest,  is 
rightly  dismissed,  although  it  was  in  a  moment 
of  irritation,  and,  the  next  day,  was  followed  by 
an  apology.  Churchward  v.  Chambers,  2  F.  & 
F.  229. 

If  a  servant,  hired  for  a  year,  refuses  to  obey 
his  master^s  orders,  the  latter  is  justified  in  dis- 
missing him  before  the  end  of  the  year,  and  such 
servant  cannot  recover  his  wages  for  the  time  he 
served.    Spain  v.  Amott^  2  Stark.  256. 

In  an  action  for  wrongfully  discharging  the 
plaintiff  and  his  wife  from  the  iservice  of  the 
defendant,  a  plea  that  the  wife  of  the  plaintiff 
obstinately  refused  to  work  for  him,  wnerefore 
he  discharged  them,  is  bad  on  general  demurrer. 
Jaequot  v.  Bourra^  7  D.  P.  C.  348 ;  3  Jur. 
776. 

To  an  action  against  the  proprietors  of  a  manu- 
factory, for  refusing  to  employ  the  plaintiff  as 
manager,  pursuant  to  agreement,  and  discharging 
him  from  their  service  beforo  the  period  men- 
tioned in  the  agreement,  they  pleaded,  that  the 
plaintiff  so  wrongfully,  disobediently  and  unskil- 
fully conducted  himself  as  such  manager,  that 
they  Buffered  and  sustained  great  loss  : — Held, 
that,  in  order  to  support  such  a  plea,  it  was 
necessary  to  shew  not  only  disobedience,  but 
such  disobedience  as  occasioned  a  loss  ;  and, 
there  being  no  evidence  of  any  loss,  that  the  plea 
was  not  supported.  Cussont  v.  Skinner,  11  M.  & 
W.  161 ;  12  L.  J.,  Ex.  347. 

Absence  without  Leave.] — ^Action  by  a 

domestic  servant,  for  discharging  her  without  a 
month's  notice  or  a  month's  wages.  Plea,  that 
the  plaintiff  requested  the  defendant  to  give  her 
leave  to  absent  herself  from  his  house  during  the 
night ;  that  the  defendant  refused  such  leave, 
and  the  plaintiff,  against  his  will,  absented  her- 
self. Beplication,  that  the  mother  of  the  plaintiff 
was  seized  with  sudden  and  violent  sickness,  and 
believing  herself  in  imminent  peril  of  death,  had 
requested  the  plaintiff  to  visit  her ;  whereupon 
the  plaintiff  requested  the  defendant  to  allow 
her  to  absent  herself  from  his  house  until  the 
following  day,  for  the  purpose  of  enabling  her  to 
visit  her  mother  in  her  sickness ;  and,  because 
the  defendant,  without  any  reasonable  cause, 
refused  such  assent,  the  plaintiff,  for  the  purpose 
of  vis  ting  her  mother,  left  his  house  : — Held, 
that  the  plea  was  good,  and  the  replication  bad. 


Turner  v.  Matan,  2  D.  &  L.  898  ;  14  M.  &  W. 
14  L.  J.,  Ex,  311. 


Impertinenoe.] — If  a  person,  hired  oi 


annual  service  as  a  clerk,  to  conduct  an  estah 
ment  for  his  master,  sets  up  a  claim  to  1 
partner,  although  in  a  respectful  manner 
bon&  fide,  it  is  a  sufficient  cause  for  the  mi 
to  dismiss  him  without  notice.  Amor  v.  Fee 
1  P.  &  D.  398  ;  9  A.  &  E.  648  ;  2  W.,  W.  I 
81. 

A  clerk  to  a  public  company,  who  was  hir< 
a  yearly  salary,  having  received  on  the  29thM 
a  communication  that  it  was  the  intention  o: 
directors  to  make  a  new  appointment  to 
situation  of  clerk,  entered,  on  the  11th  of  A 
on  the  minutes,  a  protest  to  an  entry  of 
communication,  together  with  an  order  for 
ing  a  special  court  on  the  17th  of  April,  fo 
purpose  of  appointing  a  fit  person  to  be  c 
On  the  17th  April  the  directors,  by  a  rcsolu 
declared  the  clerk  to  be  displaced  from 
situation.  It  was  put  as  a  question  to  the 
in  an  action  for  his  salary,  whether  the  ent 
the  protest  was  a  sufficient  ground  to  justif 
dismissal,  and  they  found  that  it  was.  A  ve 
having  been  found  for  the  plaintiff,  the  < 
made  absolute  a  rule  for  entering  a  noz 
Ridgway  v.  Hungerford  Market  Company, 
&  M.  797  ;  3  A.  &  E.  171  ;  1  H.  &  W.  244. 

In  an  action  for  the  wrongful  dismissal 
newspaper  critic  engaged  for  a  year : — Held, 
mere  an^ry  expressions,  which  neither  supp 
plea  of  justification  nor  of  rescission  by  mi 
assent,  and  that  an  isolated  instance  of  ne 
or  insolence  would  be  no  ground  of  dismissal 
all  events,  unless  the  insolence  was  such  as ' 
incompatible  with  the  continuance  of  the 
ployment    Bdwards  v.  Levy,  2.  F.  &  F.  94. 

Immorality.] — A  clerk  and  travt 


hired  by  the  year,  assaulted  his  employer's  n 
servant,  with  intoit  to  ravish  her : — Held,  1 
good  cause  for  his  dismissal  witiiout  any  nc 
Atkin  V.  Acton,  4  0.  &  P.  208. 

Being  the  father  of  a  bastard  child  is  a 
cause  (S  dischaige  by  a  master.  Rex  v.  Welj 
Cald.  57. 

The  defendant  pleaded  to  an  action  foi 
missing  a  governess  contrary  to  a  con 
between  them,,  that  she,  intending  thereb 
induce  the  defendant  to  enter  into  the  cont 
concealed  from  him  a  fact  material  to  her  q 
fication  as  such  governess,  and  material  t 
known  by  him  in  engaging  her  as  such  gover 
and  entering  into  such  contract,  viz.,  that 
was  a  divorced  woman,  and  she  thereby  ind 
the  defendant  to  enter  into  the  contract : — I 
that  this  plea  was  bad.  Fletcher  v.  Kreh 
L.  J.,Q.B.  56;  28  L.  T.  105. 

Xif oonduct  under  Contraet  of  Serv 


— ^A.  was  engaged  by  B.  as  clerk,  under  a  coni 
of  hiring  for  two  years,  to  conduct  the  bus: 
of  a  shipping  agent  at  Southampton.  In 
course  of  suoh  employ  it  was  the  duty  of  i 
pay  freight,  dock  dues,  &0.,  to  meet  whici 
remitted  the  necessary  funds.  A.  wrote  to  I 
a  remittance  of  140Z.,  inclosing  an  account  o: 
purpose  for  which  it  was  required,  one  of  t 
being  the  payment  of  30/.  for  salary  due  to 
self.  Ten  days  afterwards  B.  sent  A.  1 
inclosed  in  a  letter,  directing  him  to  applj 
money  for  business  purposes.    A.  having  a{ 
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piiated  307.  of  the  moDey  in  satisfaction  of  his 
salaiy,  B.  dischaiiged  him.  In  an  action  by  A. 
a^i^ainst  B.  for  broach  of  the  contract  of  hirine, 

B.  pleaded  a  plea  justifying  the  dischaige  of  A. 
on  the  ground  of  his  having  wrongfully  and 
improperly  misappropriated  the  money  remitted, 
and  wroDgfully  and  improperly  disobeyed  B/s 
ntders  to  apply  the  money  to  business  purposes. 
The  judge  IdEt  it  to  the  jury  to  say  whether  the 
plaintiff  had  been  guilty  of  any  wrongful  and 
improper  misappropriation  of  the  moneys  en- 
trusted to  him  by  the  defendant,  or  of  any 
wrongful  or  improper  disobedience  of  orders  : — 
Held,  that  this  was  a  proper  direction,  and  that 
the  judge  was  not  bound  to  tell  the  jury  that  it 
was  not  necessaty  to  justify  the  dismissal  of  the 
plaintiff  that  he  should  have  been  guilty  of  any 
moral  delinquency.  Smith  v.  Thompiony  8  C.  B. 
44  ;  18  L.  J.,  C.  P.  314. 

A  person  was  employed  as  a  traveller  to  a  dis- 
tillery company  at  a  yearly  salary,  being  bound  by 
the  tenns  of  his  agreement  to  remit  immediately 
all  sums  collected.  He  sold  some  of  the  company  ^s 
wines  to  a  brothel-keeper,  and  neglected  to  remit 
immediately  sums  of  money  collected  by  him : — 
Held,  that  either  circumstance  was  sufficient  to 
justify  his  dismissal  without  notice.  Blenoam  v. 
Hodgeg'  Distillery  Company^  16  L.  T.  608. 

A.  was  appointed  surveyor  or  agent  of  B.  for 
two  years  and  a  half,  at  a  mdaiy  of  200Z.  per 
annum,  payable  quarterly,  and  he  was,  in  addition, 
to  receive  a  commission  of  5  per  cent,  upon  the 
first  year*s  rent  for  eveiy  house  which  he  should 
let  on  B.'s  estate.  The  agreement  contained  a 
stipulation  "that  under  no  pretence  whatever 
should  A.  contract  any  debt  in  the  name  of  B., 
or  be  considered  as  his  agent  to  receive  any 
money  on  his  account,"  and  a  proviso,  that,  in 
the  event  of  a  breach,  the  agreement  should  im- 
mediately cease  and  determine.  To  an  action 
against  B.  for  dismissing  A.  before  the  expiration 
of  the  term,  he  plead^  that  A.,  whilst  he  was 
such  surveyor,  contrary  to  the  agreement,' and 
without  his  knowledge  and  authority,  and  against 
his  will,  received  from  divers  persons  divers  sums 
of  money  then  due  and  payable  from  them  to  B., 
as  and  under  the  pretence  of  being  his  agent  in 
that  behalf : — Held,  that  the  receipt  by  A.  of 
deposit  money  from  persons  to  whom  he  had 
agreed  to  let  houses  on  account  of  B.,  was  a 
breach  of  the  agreement,  and  a  cause  of  dis- 
missal, and  that  proof  that  he  had  done  so  sus- 
tained the  plea.  Brav  v.  Chandler^  18  C.  B.  718. 

A  declaration  statea  that  it  was  agreed  between 
the  plaintiff  and  the  defendant  that  the  plaintiff 
should  serve  the  defendant  faithfully  for  three 
yean  in  his  business  of  a  manufacturer  of  lard, 
and  alleged  as  a  breach  the  wrongful  dismissal  of 
the  plaintiff  before  the  expiration  of  that  period : 
— Plea,  that  the  plaintiff  did  not  serve  the  de- 
fendant faithfully,  as  in  the  agreement  stipulated. 
At  the  trial  it  appeared  that  bladders  are  essential 
in  the  business  of  a  manufacturer  of  lard  ;  and 
that  the  plaintiff,  without  the  knowledge  of  the 
defendant,  entered  into  a  contract  with  C.  for  the 
purchase  of  several  thousand  bladders,  which 
were  invoiced  and  delivered  to  G.,  who  allowed 
the  plaintiff,  from  time  to  time,  to  have  as  many 
as  were  required  for  the  defendant's  business. 

C.  having  made  a  claim  upon  the  defendant  In 
respect  of  the  bladders,  he  dismissed  the  plaintiff : 
— Held,  first,  that  there  was  no  misdirection  in 
telling  the  jniy  that,  so  far  as  it  was  matter  of 
law,  file  d^ndant  was  justified  in  dismissing 


the  plaintiff.    Horton  v.  M^Murtry^  5  H.  Ac  N. 
667  ;  29  L.  J.,  Ex.  260  ;  8  W.  R.  286. 

Held,  secondly,  that  the  facts  were  admissible 
in  support  of  the  plea,  that  the  plaintiff  did  not 
serve  the  defendant  faithfully.    Ih. 

Master's  Knowledge  of  Faets— Heoessity 


of.] — Where  there  has  been  disobedience,  or  an 
act  of  misconduct  by  a  servant,  known  to  the 
master  at  the  time  he  discharges  him,  although 
the  master  does  not  mention  that  as  tiie  precise 
ground  of  discharge,  he  may  afterwaida,  by 
shewing  that  the  fact  existed,  and  that  he  knew 
it,  justify  such  discharge ;  but,  semble,  that  it  is 
otherwise  where  the  act  of  misconduct  was  not 
known  to  the  master  at  the  time  of  the  discharge, 
as  it  could  not  then  be  the  cause  of  it.  Oussom  v. 
Skinner,  11  M.  &  W.  161  ;  12  L.  J.,  Ex.  347.  See 
SpotnooodY.  Barrow  J  5  Ex.  110  ;  19  L.  J.,  Ex.  226. 

If  an  employer  discharges  a  servant,  and  at 
the  time  of  the  discharge  a  good  cause  of  dis- 
charge in  fact  exists,  the  employer  is  justified  in 
discharging  the  servant,  although  at  the  time  of 
the  dischaige  the  employer  did  not  know  of  that 
cause.     Willets  v.  Oreen,  3  C.  Ac  K.  69. 

To  an  action  for  breach  of  an  agreement  to 
continue  to  employ  the  plaintiff  as  an  accountant, 
the  defendants  pleaded,  in  one  plea,  that  the 
plaintiff  received  money  for  which  he  did  not 
account ;  that  he  made  improper  paymento  with 
the  defendants*  money ;  that  he  made  false 
entries  and  representations,  and  refused  to  obey 
his  employers'  commands ;  wherefore  they  dis- 
chai^ed  him : — Held,  that  the  def  endtmts  were 
entitled  to  a  verdict  on  the  plea,  though  they 
proved  only  that  the  plaintiff  had  made  a  false 
entry  and  representation,  and  though  the  reason 
assigned  for  his  discharge  was  disre^>ect  towards 
his  employers.  BaUlee  v.  Kell,  4  Bing.  N.  C. 
638 ;  6  Scott,  379  ;  1  Am.  245. 

Without  Cause.] — ^A  first  count  alleged  an 

agreement  by  a  company  to  retain  and  employ 
the  plaintiff  as  their  permanent  solicitor,  and 
assigned,  as  a  breach,  the  discharging  of  the 
plaintiff  without  just  cause  from  being  such 
solicitor.  The  evidence  was,  that,  by  a  resolution 
of  a  committee,  the  plaintiff  was  appointed  per- 
manent solicitor  to  a  company,  which  af terwaixls 
amalgamated  with  another  company ;  and  the 
plaintiff  then  acted  as  solicitor  to  such  company 
until  his  dismissal : — ^Held,  that,  even  assuming 
the  amalgamated  company  had  adopted  the 
resolution  appointing  the  plaintiff,  the  appoint- 
ment was  only  meant  to  be  as  the  ordinary,  and 
not  as  the  permanent,  solicitor  of  the  company, 
so  that  he  might  be  dismissed  without  caase ; 
and  that  such,  therefore,  was  not  evidence  to 
support  the  count.  Mderton  v.  MnmenSy  4  C. 
B.  498  ;  16  L.  J.,  C.  P.  209  ;  11  Jur.  612. 

A  second  count  stated  an  agreement,  by  which 
the  plaintiff  was  to  receive  from  the  company  a 
salary  in  lieu  of  rendering  a  bill  of  costs  for 
general  business  done  by  him  as  their  attorney 
and  solicitor,  and  alleged,  that,  in  consideration 
that  the  plaintiff  promised  the  company  to  per- 
form the  agreement  in  all  things  on  nis  part,  tJie 
company  promised  the  plaintiff  to  perform  the 
same  in  all  things  on  tneir  part,  and  to  retain 
and  employ  him  as  attorney  and  solicitor  of  the 
company.  The  count  assigned,  as  a  breach,  the 
dismissal  of  the  plaintiff  from  such  employment ; 
alleging  also,  that  the  company  had,  since  such 
dismissal,  refused  to  retain  or  employ  him  as 
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sach  attorney  or  to  pay  hiin  the  salary : — Held, 
in  conformily  with  the  opinions  of  eight  out  of 
nine  of  the  judges  who  gave  their  opinions,  that 
Hie  plaintiff  was  entitled,  after  verdict,  to  judg- 
ment npon  the  count,  for  that  it  sufficiently 
alleged  a  consideration  for  the  company  to  retain 
and  employ  the  plaintiff  as  attorney  and  solicitor, 
and  that  the  consideration  was  not  exhausted  by 
the  promise,  on  the  part  of  the  company,  to  per- 
form the  agreement.  Emment  v.  Mderton  (in 
error),  4  H.  L.  Gas.  624  ;  13  C.  B.  496  ;  18  Jur. 
21.    In  Bx,  Ch.  6  C.  B.  160 ;  17  L.  J.,  C.  P.  307. 

d«  G-ivlnff  Into  Onstody. 

If  a  servant  in  the  house  of  his  master,  at  a 
late  hour  of  the  night,  is  violent  in  his  manner 
and  is  making  a  great  noise  and  abuses  his 
master,  and  lays  hold  of  him  and  struggles  with 
him,  the  master  will  be  justified  in  giving  the 
servant  into  the  custody  of  a  policeman,  to  be 
dealt  with  according  to  law.   Shaw  v.  Ckairitiej 

2  C.  &  K.  21. 

A  domestic  servant  entered  into  the  defen- 
dant's service  on  the  19th  November.  On  the 
15th  January,  her  mistress  caused  her  to  be 
taken  before  a  magistrate,  on  a  charge  of  steal- 
ing some  small  articles  of  plate.  The  magistrate 
remanded  her  till  the  20th,  when  she  was  again 
brought  up  and  discharged.  On  the  22nd  she 
went  to  demand  her  clothes  and  wages,  including 
11,  Is.f  in  lieu  of  a  month's  warning.  The  de- 
fendant tendered  21,  2s,  for  the  two  months' 
actual  service,  but  refused  to  pay  the  additional 
guinea : — Held,  that  inasmucn  as  the  placing 
her  in  custody,  on  a  charge  that  was  afterwards 
abandoned,  was  no  dissolution  of  the  contract  of 
hiring,  she  was,  under  the  circumstances,  entitled 
to  wages  for  the  third  month,  which  had  been 
enter^  upon  ;  and  that  the  whole  might  be 
recovered  under  the  common  count  for  work 
and  labour.     Smith  v.  Kingsford  or  Oaintford, 

3  Scott,  279  ;  2  Hodges,  109. 

6.  Slfirht  of  Servant  to  Oompensation. 

i.  Wages  or  Salary. 

Keiiial  or  Domeitio  Servants.] — If  a  master 
turns  away  a  servant  without  a  previous  notice 
or  warning,  the  servant  is  entitl^  to  a  month's 
wages.    Robinson  v.  Hindman^  3  Esp.  235. 

Except  where  there  is  some  &ult  or  misconduct 
to  warrant  it.     Ih, 

If  the  contract  between  master  and  servant  is 
the  usual  one  for  a  year,  determinable  at  a 
month,  the  servant,  if  turned  away  improperly, 
cannot  recover  on  a  count  stating  the  contract 
to  have  been  for  an  entire  year  ;  and  he  cannot, 
on  the  common  count  for  wages,  recover  for  any 
further  period  than  that  during  which  he  has 
served.    Archard  v.  Homer ^  3  C.  &  P.  349. 

A  domestic  servant  discharged  without  reason 
is  entitled  to  the  wages  accruing  up  to  the  time 
of  her  discharge,  and  to  a  calendar  month's 
wages  in  addition,  but  not  to  board  wages  for 
the  month.     Gordon  v.  Potter,  1  F.  &  F.  644. 

The  custom  of  putting  an  end  to  a  service  by 
giving  a  month's  warning,  or  paying  a  month's 
wages,  only  holds  in  the  case  oi  menial  servants. 
Broxham  v.  Wagstaffe,  5  Jur.  846. 

The  law  founded  upon  usage,  which  justifies 
the  discharge  of  domestic  servants  on  giving  a 
month's  notice,  though  there  was  a  yearly  hiring. 


does  not  apply  to  a  person  in  the  situation  of  a 
clerk  to  an  army  agent,  receiving  a  salary  of 
500Z.  a  year.  Beeston  v,  Collyer,  4  Bing.  309  ; 
12  Moore,  552  ;  2  C.  &  P.  607. 

The  additional  month's  wages  to  which  a 
menial  servant,  hired  by  the  year,  is  entitled  if 
discharged  without  cause  and  without  a  month's 
warning,  cannot  be  recovered  under  a  common 
count,  but  must  be  declared  for  specially.  IIbu)' 
ings  V.  Tisdal,  I  Ex.  296 ;  5  D.  &  L.  196 ;  17 
L.  J.,  Ex.  18;  11  Jur.  977. 

Yearly  Senranti.] — Where  a  yearly  servant  is 
dismissed  by  his  master  before  the  year  is  ex- 
pired, for  a  cause  which  in  law  is  sufficient  to 
justify  such  dismissal,  he  cannot  recover  any 
wages ;  even  pro  ratft  for  such  a  period  as  has 
elapsed  before  his  dismissal.  Ridgway  v.  Uvnger- 
ford  Market  Company,  4  N.  &  M.  797  ;  3  A.  &  E. 
171 ;  1  H.  &  W.  244. 

Where  a  justifiable  cause  of  dismissal  exists,  it 
is  sufficient  to  prevent  the  recovering  of  wages, 
though  the  servant  might  not  in  fact  have  been 
dismissed  upon  that  ground ;  and  it  is  not  neces- 
sary that  the  cause  relied  on  in  answer  to  an 
action  for  wages  should  have  been  stated  at  the 
time  of  the  dismissal.    Ih, 

The  plaintiff  was  employed  as  engineer  to  the 
defendants  at  a  salary  of  600/.  a  year,  and  was 
dismissed  at  a  three  months'  notice : — Held,  that 
the  plaintiff  was  entitled  to  recover  salary  for 
the  unexpired  portion  of  the  year.  Buckingham 
V.  Surrey  and  Hants  Canal  Company,  46  L,  T. 
886  ;  46  J.  P.  774. 


Termination  by  Kntual  Consent] — ^Where 


a  contract  for  a  service  at  a  yearly  salary  is  by 
mutual  consent  put  an  end  to  in  the  middle  of  a 
quarter,  the  servant  may  recover  salary  pro 
rat& ;  but  whether  he  is  so  entitled  or  not  is  a 
question  for  the  jury  upon  the  whole  of  the 
circumstances.  Lamhum  v.  Cruden,  2  Scott, 
N.  B.  533  ;  2  M.  &  G.  263  ;  5  Jur.  151. 

A  clerk  hired  generally  by  the  year  at  a 
certain  salary  may,  upon  a  dissolution  of  the 
contract  by  mutual  consent  within  the  year, 
recover  salary  pro  rat^  without  any  express 
agreement  to  that  effect.  Thomas  v.  Williams, 
3  N.  &  M.  645  ;  1  A.  &  E.  686. 

So,  also,  he  may  recover  pro  raUl  where  the 
contract  has  been  dissolved  by  mutual  consent 
within  the  year,  but  after  the  issuing  of  a  com- 
mission of  bankruptcy.    Ih. 

Travellers.] — A  person  having  been  retained 
as  a  traveller  on  an  oral  contract  for  more  than 
a  year  at  a  quarter's  salaiy,  and  his  employer 
at  the  end  of  a  quarter  having  given  up  his 
business,  but  not  having  expressly  dismissed 
him,  is  entitled  to  recover  the  next  quarter's 
salary  under  an  indebitatus  count.  Cook  v. 
Sherwood,  3  F.  &  F.  729.  Ruling  upheld  by  the 
court,  11  W.  R.  596. 

Under  Special  Agreement.] — ^A  defendant  by 
deed  appointed  the  plaintiff  auditor  of  his  estat^ 
at  a  yearly  salary,  and  in  consideration  the 
plaintiff  covenanted  to  give  up  his  practice  as  a 
barrister,  if  required  so  to  do,  and  not  to  accept 
any  other  office  or  employment  whatever  so 
long  as  he  should  hold  the  office.  The  defendant 
covenanted  to  pay  the  plaintiff  the  salaiy  so 
long  as  he  should  hold  the  office ;  and  in  case 
the  defendant  should  revoke  the  appointment 
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without  adequate  and  jost  canee  (to  be  deter- 
mined  as  thereinafter  mentioned),  that  the  de- 
fendant should  pay  him  a  retiring  pension  of 
l,O00{. ;  and  the  adequacy  and  justice  of  the 
cause  of  any  revocation  by  the  defendant  of  the 
appointment  should  be  determined  by  W. : — 
Held,  that  the  defendant  had  no  power  of  dis- 
missing the  plaintiff  without  giving  him  a  right 
to  the  pension  of  1,000^.  a  year,  until  the  de- 
fendantbad  previously  ascertained,  by  a  reference 
to  W.,  that  he  had  adequate  and  just  cause  to 
revoke  the  appointment.  Lotondes  v.  Stamford 
and  Warrington  {EarV),  18  Q.  B.  425  ;  21  L.  J., 
Q.  B.  371 ;  16  Jur.  903.  8,  C,  in  Ex.  Ch.  16 
Jur.  973. 

Held,  also,  that  the  jurisdiction  of  the  court  to 
enforce  payment  of  the  retiring  pension  was  not 
ousted,  and  that  the  plaintiff  mignt  declare  for  it 
without  shewing  that  there  had  been  any  de- 
termination by  W.,  or  any  excuse  for  his  not 
having  obtained  such  determination,  or  that  a 
reasonable  time  for  obtaining  such  determina- 
tion had  elapsed.    Ih, 

Azrean  of  Salary,  how  Saooverable.]— Where  a 
declaration  stated  a  contract  of  service  for  certain 
wages  per  annum,  subject  to  be  determined  at  a 
month*s  notice,  and  alleged  that  the  defendant 
dismissed  the  plaintiff  without  a  month*s  notice, 
by  means  whereof  the  plaintiff  lost  all  the  wages, 
profits,  &c.,  he  might  have  acquired  from  being 
continued  in  the  service : — Held,  that  he  was 
only  entitled  to  recover,  as  damages,  wages  for 
one  month,  and  that  the  arrears  of  salary  due 
to  him  at  the  time  of  dismissal  could  only  be 
recovered  in  an  action  for  work  and  labour. 
HaHley  v.  Harman,  3  P.  &  D.  667  ;  11  A.  &  E.  798. 


Quarterly  Payments.  ] — ^A.  being  employed 


by  B.  as  a  clerk,  at  a  salary  of  200^.  per  annum, 
payable  quarterly,  is  discharged  in  the  middle  of 
a  quarter,  and  paid  proportionably  ;  he  Is  en- 
titled to  recover  his  salary  for  the  remainder  of 
the  quarter,  under  a  count  for  work  and  labour. 
OandaU  y.' Pontigny,  1  Stark,  198  ;  4  Camp.  375. 
A  party  working  under  a  yearly  contract  at 
wages  payable  quarterly,  having  been  discharged 
for  misconduct  after  the  commencement  of  the 
quarter,  agreed  to  finish  his  month's  work  : — 
Held,  tha^  although  he  could  not  recover  a 
quarter's  wages,  still  hewas  entitled  to  a  month's 
wages  under  the  common  county  although  the 
particulars  of  demand  stated  that  he  sought  to 
recover  under  those  counts  for  a  quarter's  work. 
ffereum  v.  Stericker,  10  M.  &  W.  653  ;  12  L.  J., 
Ex.17. 

Serrant  Onilty  of  IHsobedienee — ^Ko  Becovery 
fn  Time  of  Aetual  Service.]  —  A  count  was 
framed  on  a  contract  of  hiring  determinable  on 
reasonable  notice,  alleging  a  breach  in  dis- 
charging the  plaintiff  without  such  notice. 
There  was  a  count  for  work  and  labour,  to  which 
the  only  plea  was  non  assumpsit.  Third  plea 
stated  a  discharge  by  the  defendant  for  disobe- 
dience of  orders  in  not  working  during  harvest 
till  eight  o'clock  at  night.  Fourth  plea  stated 
that  the  plaintiff  unla^ully  quitted  his  work, 
and  a  discharge  by  a  magistrate,  under  4  Geo.  4, 
c.  34,  8.  3  : — Held,  that  the  plaintiff,  having  been 
guilty  of  disobedience  of  oxders,  and  unlawfully 
absenting  himself  from  his  work,  so  as  to  justify 
his  discharge,  he  could  not  recover  for  the  time 
of  his  actual  service  on  the  common  count ;  and 


that  the  discharge  by  the  magistrate  was  suffi- 
ciently the  act  of  the  defendant  to  entitle  him  to 
a  verdict  on  the  third  plea,  and  on  the  plea  of 
non  assumpsit  to  the  common  count.  Lilly  v. 
Elwin,  11  Q.  B.  742  j  17  L.  J.,  Q.  B.  132 ;  12 
Jur.  623. 

Where  a  servant  under  a  general  hiring,  at  the 
rate  of  so  much  per  annum,  is  dismissed  for  mis- 
conduct, he  is  not  entitled  to  any  portion  of  the 
wages  of  the  current  year.  Turner  v.  Jtobimoyi, 
2  N.  &  M.  829  ;  6  C.  &  P.  16  ;  5  B.  &  Ad,  789. 

So,  although  the  master  has  previously  re- 
covered damages  against  him  for  the  same  act  of 
misconduct.  lb,  S.  P.,  Ridgioay  v.  Hunqerford 
Market  Company,  4  N.  &  M.  797  ;  3  A.  &  E.  171 ; 
1  H.  &  W.  244. 

Dlneia  of  Servant.]— The  plaintiff  agreed  to 
serve  the  defendant  for  ten  years  in  the  capacity 
of  a  brewer,  and  to  do  all  his  lawful  commands. 
The  defendant  agreed  to  pay  the  plaintiff  20Z.  on 
the  execution  of  the  agreement,  to  find  him  a 
house,  to  supply  him  with  coals,  and  to  pay  him 
weekly  2/.  10«.  during  the  term.  The  plaintiff 
entered  upon  the  service  of  the  defendant,  did 
work  for  him  in  pursuance  of  the  agreement,  and 
was  duly  paid  for  such  work,  but  falling  Ul,  he 
was  unable  to  continue  his  work.  After  he  re- 
covered his  health,  he  returned  to  the  service  of 
the  defendant,  who  employed  him  and  paid  him 
as  before  : — Held,  that  the  plaintiff  was  entitled 
to  recover  his  wages  for  the  weeks  during  which 
he  was  unable  to  work,  for,  as  the  contract  was 
not  rescinded  there  was  no  suspension  of  the 
weekly  payments.  Cvckton  v.  Stone*,  1  El.  & 
El.  248  ;  28  L.  J.,  Q.  B.  25  ;  5  Jur.,  N.  S.  337  ;  7 
W.  R.  134. 

To  a  declaration  upon  the  agreement,  to  recover 
the  wages  which  had  not  been  paid,  the  defendant 
pleaded  that  the  plaintiff  was  not  during  anv 
part  of  the  time  for  or  in  respect  of  which  such 
wages  were  claimed,  ready,  willing,  or  able,  to 
render,  and  did  not,  in  fact,  during  any  part  of 
such  time  render  the  agreed,  or  any  service,  as 
alleged  : — Held,  a  good  plea.    Ih, 

Apportionable  under  41k  5  WiU.  4,  e.  28,  s.  3.] 

— The  salary  of  an  auditor  and  a  superintending 
manager  of  an  estate  holding  office  during  the 
joint  lives  of  the  employer  and  himself,  is  not  a 
payment  apportionable  under  4  &  5  WilL  4.  c.  22, 
8.  2.  Lowndes  v.  Stamford  and  Wdrrinyton 
CEarl),  18  Q.  B.  425  j  21  L.  J.,  Q.  B.  371  j  16 
Jur.  903. 

When  Aetion  to  be  Commeneed.] — ^A  servant 
was  retained  for  a  year,  his  wages  to  be  paid 
quarterly ;  he  was  dismissed  at  the  end  of  a  month 
from  the  commencement  of  the  second  quarter ; 
he  then,  before  the  expiration  of  the  quarter, 
brought  an  action  for  work  and  labour  ;  money 
was  paid  into  court  sufficient  to  satisfy  for  the 
work  done : — Held,  that  the  defendant  was  en- 
titled to  a  verdict,  as,  at  all  events,  the  plaintiff 
could  not  maintain  an  action  until  the  end  of  the 
quarter.  Smith  v.  Haward,  2  N.  &  P.  432  ;  7  A. 
&  E.  544  ;  W.,  W.  &  D.  635  ;  2  Jur.  232. 

Under  the  plea  of  non  assumpsit  to  a  count  on 
a  quantum  meruit  for  services,  the  defendant 
may  shew  what  the  services  were  worth,  and  the 
jury  give  damages  accordingly.    Ih. 

H  an  agreement  is  entered  into  for  the  em- 
ployment of  a  clerk  for  four  years  from  the  1st 
of  January,  1823,  at  a  salary  of  400^.  a-year,  and 
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the  salary  is  paid  up  to  the  1st  of  January, 
1825  ;  the  clerk,  upon  being  dismissed  in  July, 
1825,  may  commence  an  action  in  Michaelmas 
term,  1825,  though  at  that  time,  according  to 
the  agreement,  a  year's  salary  would  not  be  due. 
Pagani  v.  Oandolfi,  2  C.  &  P.  370. 


COUdms  against  Companiei — On  'Winding-up.] 

— ^A  person  entered  into  an  agreement  with  an 

insurance  company  to  act  as  their  agent  for  five 

years,  and  to  transact  no  business  except  for 

the  company,  in  consideration  of  which  he  was 

to  receive  a  fixed  salary  and  also  a  commission 

of  lOZ.  per  cent,    on  all  business  transacted. 

Before    the     five     years    were    expired,    the 

company  was   wound   up  voluntarily : — Held, 

that  the  agent  was  not  entitled  to  prove  against 

the  company  for  the  loss  of  his   commission 

during  the  remainder  of  the  term  of  five  years. 

BnglUh  and  Scottish  Marine  Intturance  Chm- 

panfff  In  re,  Jiaclure^  Ex  parte,  5  L.  B.,  Ch.  737 ; 

39  L.  J.,  Ch.  685  ;  23  L.  T.  685  ;  18  W.  R.  1122. 

By  the  articles  of  association  of  a  company  a 

manager  was  appointed ;  and  it  was  provided 

that  if  he  shoula  at  any  time  be  deprived  of  or 

removed  from  his  office  for  any  other  cause  than 

gross  misconduct  the  directors  should  pay  to  him 

a  certain  sum  within  one  month  from  the  time 

of  his  removal.    The  company  was  ordered  to  be 

wound  up  : — Held,  that  he  was  entitled  to  prove 

in  the  winding-up  for  the  sum  specified  by  the 

articles  without  any  such  deduction  being  made. 

London  and  Scottish  Bank,  In  re,  Logan,  Eso 

parte,  9  L.  R.,  Eq.  149. 

A  company  engaged  D.  and  G.  to  act  as  their 
commerci^  travellers  for  thrise  years  in  a  certain 
district,  at  a  commission  upon  goods  ordered. 
The  company  was  wound  upjbefore  the  termina- 
tion of  the  three  years  : — ^Held,  that  they  were 
entitled  to  compensation  in  respect  of  commis- 
sion for  the  unexpired  portion  of  the  term,  the 
amount  to  be  ascertain^  by  the  chief  clerk  in 
chambers.  Patent  Floor  Cloth  Company,  In  re, 
Dean  and  Gilbert's  claim,  41  L.  J.,  Ch.  476  ; 
26  L.  T.  467. 

By  articles  of  association  of  a  company  it  was 
provided  that,  in  case  of  the  dismissal  of  the 
manager,  he  should  be  paid  the  full  amount  of 
money  paid  upon  his  shares.  A  resolution  was 
passed  to  wind  up  the  company,  and  he  was 
appointed  liquidator.  He  had  paid  2,000Z.  on 
his  shares,  and  received  400/.  for  remuneration 
as  liquidator : — Held,  that  the  winding-up  was 
equivalent  to  his  dismissal,  and  that  he  was 
entitled  to  prove  in  the  winding-up  for  2,000/., 
subject  to  a  set-off  of  the  400/.  Imperial  Wine 
Company,  In  re,  Shirreffs  ease,  14  L.  R.,  Bq. 
417  ;  42  L.  J.,  Ch.  5  ;  20  W.  R.  966. 

EfBeot  of  s.  10  of  Judieatnre  Act,  1875.] 

— ^The  rule  in  bankruptcy  that  servants*  wages 
shall  be  paid  in  priority  to  all  other  debts,  is  by 
section  10  of  the  Judicature  Act,  1875,  extended 
to  windings-up.  Albion  Steel  and  Wire  Company, 
In  re  (7  Ch.  D.  647)  followed.  Association  of 
Land  Financiers,  In  re,  16  Ch.  D.  373  ;  50  L.  J., 
Ch.  201  ;  43  L.  T.  763  ;  29  W.  R.  277.  See  also 
rases  sub.  tit.  Compant. 

ii.  Damages, 

Aeemal  and  Katore  of  Bight.]— A  declaration 
stated,  that  in  consideration  that  the  plaintiff 
would  agree  to  enter  into  the  service  of  the  de- 


fendant as  a  courier  on  the  1st  June,  and  tr 
with  him  on  the  continent  of  Europe  as  a  ooi 
for  three  months,  and  to  be  ready  to  start  i 
him  on  such  travels  on  that  day,  for  a  mon 
salary,  the  defendant  agreed  to  employ  the  pi 
tiff  on  and  from  the  1st  June,  for,  three  moE 
to  travel  with  him  on  the  continent  of  £nr 
and  to  start  on  such  travels  with  the  plaintif 
that  day,  and  to  pay  him  the  monthly  sa 
during  the  continuance  of  such  service.  A 
ment  of  readiness  and  willingness  of  the  plaii 
to  perform  the  agreement.  Breach,  that  the 
fendant,  before  the  1st  June,  refused  to  em] 
the  plaintiff,  and  wholly  discharged  tiie  plaii 
from  his  agreement,  and  from  being  ready 
willing  to  perform  it ;  and  the  dc^fendant  br 
put  an  end  to,  and  determined  his  promise 
engagement : — Held,  that  the  plaintiff  was 
titled  to  commence  an  action  before  the  1st  J 
to  recover  damages  for  breach  of  the  agreem 
Hochster  v.  De  Latour,  2  £1.  k  BL  678  ;  22  L 
Q.  B.  455  ;  17  Jur.  972. 

In  assessing  the  damages,  the  jury  would 
justified  in  looking  to  all  that  had  happened 
was  likely  to  happen,  to  increase  or  initiate 
loss  of  the  plaintiff  down  to  the  day  of  me  i 
lb. 

An  agreement  contained  in  letters  was  ent< 
into  between  the  plaintiff  and  the  defendant 
which  the  former  was  to  be  employed  by  the  la 
as  "  commission  agent,  at  a  salaiy  of  50/.  a  y 
the  engagement  to  be  terminated  at  the  expira' 
of  any  year,  on  giving  three  clear  months*  noti* 
The  terms  as  to  the  duration  of  the  engagen: 
and  the  mode  of  terminating  it,  were  settlet 
the  earlier  letters :  the  amount  of  salary  was  agi 
to  in  the  later  letters  of  the  series,  which  h 
letters  contained  no  mention  of  the  three  mon 
notice.  The  plaintiff  entered  on  his  duties  on 
April,  1860,  and  was  discharged  on  25  th  Ma; 
1861,  without  any  previous  notice,  receiving  c 
one  year's  salary.  In  an  action  for  a  wron^ 
dismissal,  in  which  he  claimed  to  recover  50/., 
amount  of  a  second  year's  salary : — Held,  f 
that  the  arrangement  as  to  notice  which  had  b 
previously  agreed  to,  ran  through  all  the  sul 
quent  letters,  although  it  was  not  mentione( 
them,  and  that  all  terms  which  had  t 
previously  settled  were  unaffected  by  the  sul 
quent  letters  about  the  amount  of  remunerat 
M*£ean  v.  Cowley,  7  L.  T.  828. 

Held,  secondly,  that  the  damages  were  nnli< 
dated,  and  the  plaintiff  was  not  entitled  to  rec< 
the  whole  of  the  second  year's  salaiy,  but  so  m 
as  would  compensate  him  for  the  loss  of  an  op] 
tunity  of  earning  50/.,  against  which  should  be 
something  for  the  saving  of  his  time  and  lab 
by  his  not  having  had  to  earn  it.    lb, 

Kode  of  Aisesiing.]— The  plaintiff  wals  enga 
by  the  defendant  to  superintend  some  draii 
operations  upon  his  estate,  at  a  salary  of  21, 
week  and  a  house  to  live  in,  or  13/.  per  annun 
lieu  of  it,  and  was  also  to  receive  a  gift  of  20 
he  remained  till  Lady-day.  Before  the  exp 
tion  of  the  term  the  plaintiff  was  wrongfully 
missed,  and  ordered  to  leave  the  house  which 
defendant  had  elected  to  put  him  into  ;  bu 
refused  to  do  so,  and  the  defendant  accordix 
removed  his  goods  and  furniture  into  a  b 
from  which  the  plaintiff  might  have  taken  t] 
if  he  had  chosen  to  do  so.  During  the  time  i 
the  goods  were  there,  the  bam  was  broken  i 
and  some  of  the  goods  damaged,  and  70/.  ts 
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bom  a  bureau.  In  an  action  for  a  wrongful  dis- 
missal : — Held,  that  in  assessing  the  damages^  the 
jury  had  a  right  to  take  into  consideration  the 
gift  of  201.  wUch  the  plaintiff  would  haye  earned 
if  he  had  been  allowed  to  do  so,  but  not  the  sum 
for  the  damage  to  the  goods,  or  the  money  lost 
from  the  bureau,  as  there  was  no  relationship  of 
landlord  and  tenant  existing,  and  therefore  that 
the  defendant  had  a  right  to  remove  the  goods, 
and  could  not  be  held  liable  for  the  dami^  or 
loss  which  happened.  Lake  v.  Campbell^  5  L.  T. 
582. 

In  estimating  damages  for  the  wrongful  dis- 
missal of  a  servant,  the  jury  should  take  into 
account  the  salary  and  not  any  commission 
obtained  by  him.  HartUtnd  v.  General  Exchaji^e 
Bank,  14  L.  T.  863. 

A  servant  is  not  entitled  to  his  full  salary  for 
the  unexpired  period  of  the  contract  for  service, 
but  that  is  to  be  reduced  by  the  pr6babilities  of 
his  having  other  employment  during  such  period. 
Ih, 

The  employer  being  a  company  afterwards 
ordered  to  be  wound  up,  that  faict  also  should  be 
taken  into  consideration  in  estimating  the  loss 
sustained  by  the  servant  through  his  dismissal. 
Ih. 


Salary  and  Expenses.] — The  directors  of 


a  mining  company  in  South  America  agreed  to 
employ  the  plaintiff  as  superintendent  of  mines, 
for  three  years,  at  a  salary  increasing  yearly  ; 
and  the  directors  were  at  liberty  to  dissolve  the 
agreement  at  any  time,  on  giving  him  twelve 
months*  notice,  or  paying  him  twelve  months' 
salary  in  lieu  of  such  notice,  and  a  reasonable 
sum  towards  defraying  his  expenses  to  England ; 
and,  if  he  served  the  three  years,  he  should  be 
entitled  to  the  expenses  attending  the  return  of 
himself  and  family.  The  directors  dismissed  him 
before  the  expiration  of  the  second  year,  without 
giving  him  notice  or  paying  him  the  year*s 
salary : — Held,  that  he  was  only  entitled  to  one 
year*s  salary  from  the  date  of  his  dismissal,  and 
to  his  own  expenses  for  his  return  to  England ; 
and  the  jury  having  found  for  those  sums  only, 
the  court  refused  to  increase  the  verdict  by  adding 
expenses  incurred  by  the  plaintiff  for  the  return 
of  nis  &mUy,  or  for  the  salary  which  would  have 
accrued  from  the  time  of  his  dismissal  to  the  end 
of  the  third  year  when  his  service  would  have 
terminated.  French  v.  Brooke^  4  M.  &  P.  11 ;  6 
Bing.  354. 

Where  in  an  action  by  a  servant  for  a  wrongful 
dismissal,  the  jury  awarded  a  sum  equal  to  twelve 
months*  salary,  the  plaintiff  having  been  dis- 
charged after  about  one  quarters  service  : — Held, 
not  excessive.  Smith  v.  Thompson^  8  C.  B.  44  ; 
18  L.  J.,  C.  P.  314. 

Diamisial  of  Colleotor— Property  in  Collecting 
Books — Ezpenies.] — The  defendants  were  a 
friendly  society,  and  the  plaintiff  was  one  of 
some  1,300  persons  employed  by  them,  at  a 
remuneration  fixed  by  the  committee  of  manage- 
ment, to  collect  the  weeklv  premiums  of  the 
members  of  the  society.  Rule  16  of  the  society's 
enrolled  rules  provides  (inter  alia)  as  follows: 
**  The  society  shall  have  an  unlimited  number  of 
collectors.  The  collectors  shall  be  furnished  with 
books  at  the  society's  expense  (the  said  books  to 
be  the  property  df  the  society),  in  which  they 
shall  enter  the  names,  ages,  residences,  date  of 
entrance  and  premiums  of  all  the  members  they 
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may  collect  from.    .    .    .    If  any  collector  resign 
or  be  dismissed,  he  shall  deliver  up  all    .    .    .    . 
collecting  books    ....    being  the  property 
of  or  belonging  to  the  society  to  the  treasurer, 
agent  or  any  other  person  or  persons  duly  autho- 
rized to  receive  the  same."     It  was  the  usual 
practice   for  a  person   desiring   to  become   a 
collector  of  the  society  to  purchase  the  collecting 
book  of  a  collector  desinng  to  resign,  and  the 
bargain  between  them  for  the  sale  and  purchase 
of  the  book,  though  made  outside  the  society, 
was  recognized  by  the  society.     In  accordance 
with  the  said  practice  the  plaintiff  purchased  for 
1352.,  the  collecting  book  of  one  J.,  a  collector, 
and  paid  that  sum  to  J.  with  the  knowledge  and 
approval  of   the   society's  secretary,  and  was 
thereupon  appointed  a  collector  in  J.'s  place  and 
district.    A  few  months  afterwards,  with  their 
knowledge  and  approval,  he  purchased  and  paid 
50Z.  for  the  collectmg  book  of  K.,  another  col- 
lector.   In  the  first  page  of  each  book  was  the 
usual  printed  notice,  ''The  collector  shall  be 
furnished  with  books  at  the  society's  expense. 
Such  books  to  be  the  society's  property,"  and  on 
the  bade  of  each  book,  as  was  the  usual  practice, 
there  was   printed  the  plaintiff's   name,  "M. 
EUwood,"  and  also  the  defendants'  name.    The 
plaintiff  was  subsequently  dismissed  from  his 
office  of  collector,  and  in  an  action  by  him  in 
the  Liverpool  Passage  Court  to  recover  damages 
from  the  defendants  for  wrongful  dismissal  and 
the  detention  of  his  collecting  books,  the  jury 
found  that  he  was  rightfully  dismissed  and  that 
he  had  an  interest  in  the  books  amounting  to 
50/.,  whereupon  judgment  was  entered  for  the 
defendants  on  the  claim  for  wrongful  dismissal, 
and  for  the  plaintiff  as  to  the  books  for  602., 
damages  \8,     On  appeal  from  the  finding  and 
judgment  in  favour  of  the  plaintiff,  it  was  held, 
by  the  Exchequer  Division  (Kelly,  C.  B.,  and 
Stephen,  J.),  overruling  that  finding  and  judg- 
ment, that  the  books  were  the  property  of  the 
society,  and  that  the  plaintiff  had  never  had  any 
property  or  any  interest  whatever  in  them  recog- 
nizable bv  law  or  giving  him  any  right  of  action 
against  the  defendants,  and  that  the  question  of 
his  interest  in  the  books  ought  not  to  have  been 
left  to  the  jury.    EUwood  v.  Liverpool  Victoria 
Legal  Fnendly  Society,  42  L.  T.  694  ;  44  J.  P. 
508. 

Per  Stephen,  J. :  Had  the  plaintiff  been  wrong- 
fully dismiss^,  the  fact  of  his  having  paid  money 
for  the  books,  in  order  to  obtain  the  appointment 
of  collector,  might  have  been  a  matter  to  go  to 
the  jury  for  their  consideration  with  regard  to 
the  amount  of  damages  for  wrongful  dismissal. 

n. 

Under  Master  and  Servant  Act.]— A  work- 
man dismissed  without  notice,  contrary  to  the 
contract  of  service,  could  recover  compensation 
before  two  justices  under  the  Master  and  Servant 
Act,  1867  (repealed).  Shaw  v.  Alderson,  44 
L.  J.,  M.  C.  160  ;  32  L.  T.  724  ;  23  W.  B.  730. 

f.  Prooeedinffs. 

i.  Pleadings. 

Actions  by  Serrants — Claim.] — ^A  declaration 
stated,  that,  on  the  16th  October,  1845,  In  con- 
sideration that  the  plaintiff  would  enter  into  the 
service  of  the  defendant,  and  serve  him  for  a 
certain  time,  to  wit,  from  the  day  and  year 
aforesaid,  xmtil  the  service  should  be  determined 
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by  reasonable  notioe  in  that  behalf  on  either 
side,  the  defendant  promised  the  plaintiff  to 
retain  and  employ  him,  and  to  contmne  him  in 
lach  service  until  such  service  should  be  deter- 
mined, to  wit,  by  reasonable  notice  in  that 
behalf  as  aforesaid.  Averment,  that  tiie  plaintiff 
afterwards  entered  into  the  service  of  the  defen- 
dant, and  has  always,  from  the  commencement 
thereof,  been  ready  and  willing  to  remain  and 
continue  in  his  service ;  and  during  all  that 
time  tendered  and  offered  himself  to  serve  the 
defendant  Breach,  that  he  did  not  nor  would 
continue  the  plaintiff  in  his  service,  but,  on  the 
contrary  thereof,  did  afterwards  refuse  to  suffer 
him  to  continue  any  longer  in  his  service,  and 
wrongfully  discharged  him  therefrom  without 
previous  notice  in  that  behalf : — ^Held,  first,  that 
it  was  not  necessary  for  the  plaintiff  to  shew 
that  he  gave  no  notice  to  determine  the  service. 
Wilkinson  v.  Gaston,  9  Q.  B.  1S7  ;  15  L.  J.,  Q. 
B.  340  ;  10  Jur.  804. 

Held,  secondly,  that  the  discharge  sufficiently 
appeared  to  have  been  after  the  commencement 
of  the  service.    lb, 

Defenoes.] — ^A  plaintiff  declared  upon  a  breach 
of  contract,  by  which  the  defendant  agreed  to 
make  her  an  annual  allowance  for  her  main- 
tenance and  instruction,  until  he  should  require 
her  services  as  a  governess  of  his  children.  The 
defendant  pleaded,  that  he  entered  into  the 
agreement  in  the  belief  and  on  the  representation 
by  the  plaintiff  that  she  was  an  honest  and 
moral  person,  and  a  fit  and  proper  person  for 
the  situation ;  that  the  defendant  discovered 
that  she  had  become  and  was  an  immoral  and 
dishonest  person,  and  wholly  unfit  and  improper 
for  the  situation,  and  a  person  whom  it  would 
have  been  very  improper  and  wrong  to  employ 
as  governess  of  his  children  ;  and  that  he  there- 
fore rescinded  the  contract,  and  gave  her  notice : 
— Held,  that  the  plea  was  bad,  as  being  too 
general  and  uncertain,  burgess  v.  Beaumont,  2 
D.  &  L.  690  ;  8  Scott,  N.  R.  669  ;  7  M.  &  G.  962 : 
14L.J.,  C.  P.  13;  9  Jur.  14. 

To  an  action  for  work  and  services,  the  defen- 
dants pleaded  that  the  claim  was  in  respect  of 
wages  for  work  done  by  the  plaintiff,  as  master  of 
a  boat  used  by  the  defendants  for  the  carriage  of 
goods,  they  being  common  carriers,  and  that  it 
was  agreed  that  the  plaintiff,  as  master  of  the 
boat,  should  be  chargeable  for  all  pilferings, 
losses,  and  damages  to  goods  under  his  charge, 
and  that  the  amount  should  be  deducted  from 
his  wages,  and  might  be  pleaded  as  a  set-off. 
The  plea  alleged  the  pilferage  of  a  pipe  of  wine, 
while  under  the  plaintiff^s  charge,  and  claimed 
to  set  off  the  damages  sustained  by  the  defen- 
dants in  consequence  against  the  plaintiff's 
claim  : — Held,  that  the  plea  was  bad,  as  amount- 
ini?  to  the  general  issue.  Cletoorth  v.  Pickford, 
8  D.  P.  C.  873. 

The  plaintiff  sued  for  commission  and  wages 
due  to  him  on  a  contract,  whereby  he  agreed  with 
the  defendants  to  sail  for  them  to  Bonny  River, 
and  purchase  for  them  1,200  tons  of  palm  oil, 
and  ship  it  on  board  of  their  ships ;  that  he 
would  &ithfully  abide  by  their  instructions,  and 
would  not  aid  or  assist,  directly  or  indirectly, 
the  trading  of  any  other  shijps  or  cargoes,  by 
giving  advice  for  the  puipose  of  selling  or 
bartering  such  cargoes  for  palm  oil,  except  so 
far  as  it  might  be  rendered  necessary  for  carry- 
ing the  agreement  into  effect,  and  for  the  defen- 


dante'  benefit,  under  the  penalty  of  the  forfeiture 
of  his  commission  and  wages.  The  defendants 
pleaded,  that  they  were  merchants  in  Liverpool, 
trading  to  the  coast  of  Africa,  and  having 
trading  establishments  there ;  that  they  were 
desirous  of  sending  out  an  agent  there,  to  pur- 
chase and  ship  for  them  palm  oil,  and  to  conduct 
exclusively  their  trading  and  take  charge  of 
their  property  there,  which  the  plaintiff  and  H. 
and  A.  well  knew ;  and  that  he  and  those 
persons  contriving  to  defraud  the  defendants, 
fraudulently  conspired  and  agreed  together  that 
H.  and  A.  should  fit  out  two  ships  for  the  coast 
of  Africa,  and  that  the  plaintiff  should  obtain 
the  employment  as  agent  for  the  defendants, 
and  under  colour  and  by  means  of  such  employ- 
ment, and  without  the  defendants*  knowledge, 
and  in  fraud  of  his  agreement  with  them,  should 
assist  and  advise  H.  and  A.  in  the  trading  of 
their  ships,  and  the  selling  and  bartering  the 
cargoes  for  palm  oil,  and  should  assist  the  ships 
by  employing  workmen  and  servants  of  the 
defendants  upon  them,  and  endeavour  to  estab- 
lish a  trade  for  H.  and  A.,  in  competition  with 
and  to  the  prejudice  of  the  defendants  ;  that  in 
pursuance  of  such  conspiracy  they  fitted  out 
ships,  and  the  plaintiff  obtained  the  employment 
as  agent,  and  induced  the  defendants  to  enter 
into  the  agreement,  for  the  purposes  before 
stated  ;  and  that  he  did,  under  the  colour  of  his 
employment,  and  without  the  defendants*  know- 
ledge, and  in  fraud  of  his  agreement,  aid  and 
assist  H.  and  A.  in  the  trading  of  their  ships, 
and  supplied  them  with  palm  oil,  by  employing 
the  defendants*  workmen  and  servants  upon 
them,  aad  in  other  ways  assisted  them  in  the 
bartering  their  cargoes  for  palm  oil,  and  in 
establishing  a  rival  trade  to  the  defendants : — 
Held,  that  the  plea  was  bad ;  for  that  the  mere 
conspiracy  to  enter  into  the  agreement,  for  the 
purposes  therein  stated,  could  not  vitiate  the 
agreement  itself  when  carried  into  effect ;  and 
tiie  actual  aiding  and  assisting  of  H.  and  A., 
which  was  charged  against  the  plaintiff,  vras  not 
such  as  was  specified  in  the  agreement.  Heming- 
way V.  Samilton,  4  M.  &  W.  116. 

To  a  declaration,  which  stated  that  the  plain- 
tiff agreed  with  the  def  endante  to  act  as  their 
salesman  for  one  year,  and  not  to  be  connected 
wit^  any  other  house  in  disposing  of  their  goods, 
and  that  they  agreed  to  pay  the  plaintiff  200Z. 
for  such  servitude.  That  the  plaintiff  entered 
into  tJie  defendants*  employ  and  continued 
therein,  and  was  not  connected  with  any  other 
house,  and  had  always,  until  the  expiration  of 
one  year  from  the  agreement,  been  ready  and 
willing,  and  offered  to  remain  in  such  employ, 
and  not  to  be  connected  with  any  other  house. 
Breach,  that  the  defendants  would  not  suffer  the 
plaintiff  to  act  as  salesman  for  the  remainder  of 
the  year,  but  discharged  the  plaintiff,  and  had 
not  paid  the  200/.  The  defendants  pleaded,  as 
to  the  non-payment  of  the  200/.,  that  after  the 
plaintiff  ceased  to  be  in  their  employ;  and  during 
the  year,  the  plaintiff  entered  into  the  service  of 
the  house  of  other  persons,  and  became  connected 
with  it  in  disposing  of  their  goods  : — Held  bad,  on 
special  demurrer,  as  an  argumentative  denial  of 
the  plaintiffs  readiness  and  willingness  to  remain 
in  defendants*  employ.  8potstoood  v.  Barrow^ 
1  Ex.  804  ;  5  D.  &  L.  373  ;  17  L.  J.,  Ex.  98. 

Amendmenti.] — ^A  declaration  stated  an  agree- 
ment, whereby  the  defendant  agreed  to  employ 
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the  plaintiff,  a3  a  journeyman  baker,  for  four 
jeara,  and  to  pay  him  weekly  wages,  and  also 
additional  sums  in  the  three  last  years  of  the 
term.  Breaches,  that  the  defendant,  before  the 
expiration  of  the  term,  wrongfully  discharged 
the  plaintiff  from  his  employ ;  that  the  defen- 
dant did  not  pay  the  plaintiff  the  weekly  wages 
for  the  remainder  of  the  term,  and  that  the 
defendant  did  not  pay  the  plaintiff  the  additional 
sums  which  he  would  have  been  entitled  to,  if 
he  had  continued  in  the  employ  of  the  defen- 
dant. (General  demurrer,  and  joinder  therein,  to 
the  two  last  breaches : — Held,  that  the  proper 
oourae  was  to  have  applied  to  a  judge  to  strike 
ont  those  breaches,  and  that,  upon  this  record, 
thcT  could  not  be  treated  as  surplusage.  Luth 
▼.  JUueU,  4  Ex.  637. 


Issues  Bailed.] — ^To  an  action  for  wrongfully 
discharging  the  plaintiff  from  the  defendants* 
serrioe,  as  a  trayeller  and  salesman,  the  defen- 
dsmts  pleaded  that  the  plaintiff  refused  to  obey 
their  lawful  and  reasonable  commands  with 
reference  to  the  plaintiff's  conduct  and  proceed- 
ings in  the  employ,  and  that  the  plaintiff  received 
imm  customers  of  the  defendants  moneys  which 
he  wrongfully  appropriated  to  his  own  use, 
wherefore  the  defendants  did,  by  reason  of  the 
premises,  refuse  to  continue  the  plaintiff  in  their 
employ,  and  therefore  discharged  him.  At  the 
trial  it  was  proved  that -the  plaintiff  had  mis- 
appropriated the  defendants'  moneys,  but  the 
fact  of  such  misappropriation  was  not  known  to 
the  defendants  until  i^r  they  had  discharged 
him  : — ^Held,  that  the  defendants  having  justifi- 
able cause  for  discharging  the  plaintiff,  the  judge 
was  wrong  in  leaving  it  to  the  jury  to  say 
whether  they  discharged  him  for  that  cause,  for 
that  their  motive  and  intention  were  not  in 
issue  under  the  replication  de  injurift.  Spots- 
toood  V.  Barrow,  5  Bz.  110  ;  19  L.  J.,  Ex.  226. 

In  an  action  for  a  breach  of  the  contract  to 
employ  the  plaintiff  for  a  given  time,  charging 
the  defendant  for  having  wrongfully  and  with- 
out reasonable  and  probable  cause  dismissed  the 
plaintiff,  the  defendant  pleaded  that  he  did  not 
wrongfully,  without  reasonable  or  probable 
cause,  dismiss  the  plaintiff  as  alleged : — Held, 
that  this  merely  put  in  issue  the  fact  of  the 
dismissal,  the  rest  being  immaterial.  Povodl  v. 
Bradbury,  7  C.  B.  201  ;  18  L.  J.,  C.  P.  116  j  13 
Jur.  349. 

The  defendant  had  been  the  clerk  of  the  plain- 
tiffs, under  an  agreement  for  140Z.  a  year,  deter- 
mimible  by  three  months'  notice  or  payment  of 
three  months'  salary,  and  had  been  dismissed 
without  notice.  In  a  plaint  in  a  county  court 
for  money  had  and  received,  he  claimed  to  set  off 
three  months'  salary,  which  claim  was  disputed 
on  the  ground  that  his  conduct  to  the  plaintiffs 
justified  his  immediate  dismissal : — Held,  first, 
that  whether  his  conduct  justified  his  immediate 
dismissal  was  a  question  of  fact.  JEast  Anglian 
Hallway  Company  v.  Lythgoe,  10  C.  B.  727  ;  2 
L.  M.  &  P.  221  ;  20  L.  J.,  C.  P.  84. 

Held,  secondly,  that  the  dismissal,  for  what- 
ever cause,  was  not  wrongful,  inasmuch  as  it 
was  authorized  by  the  terms  of  the  agreement.  lb. 

Held,  thirdly,  that  as  the  plaintiffs,  upon 
such  disim'ssal,  became  liable  imm^iately  to 
pay  the  defendant  three  months'  salary,  his 
clium  for  such  salary  was  the  proper  subject  of 
a  set-off.    lb. 


In  an  action  for  a  wrongful  dismissal  from  an 
employinent,  the  dismissal  being  justified,  it  is 
for  the  jury  not  only  whether  matter  of  fact 
existed  which  would  be  a  valid  ground  of  dis- 
missal, but  whether  the  dismissal  was  bon&  fide 
and  r^ly  on  such  a  ground.  Smith  v.  Allen.  3 
F.  &  F.  167. 

In  an  action  for  a  wrongful  dismissal  of  a 
servant,  who  had  been  retained  under  an  annual 
salary,  but  had  assented  to  a  proposal  not  to  be 
paid  further  salary  until  works  should  be 
resumed,  which  had  not  in  &ct  been  resumed : — 
Held,  that  it  was  for  the  jury,  to  say  whether 
the  original  contract  had  been  put  an  end  to, 
and  if  so,  the  defence  arose  under  a  plea  of 
rescission.  Hopkins  v.  Wanostroeht,  2  F.  &  F. 
368. 


AUegration  of  Knowledge.]— In  an  action 


by  an  attorney's  clerk,  for  improperly  dismissing 
him,  plea,  that  he  conspired  with  A.,  and,  in  pur- 
suance of  that  conspiracy,  was  guilty  of  acts  of 
misconduct  which  came  to  the  defendant's 
knowledge,  who  thereupon  dismissed  him : — 
Held,  that,  to  support  the  plea,  it  was  necessary 
for  the  defendant  to  shew  that  he  knew  and 
acted  upon  the  knowledge  of  the  misconduct 
when  he  dismissed  the  plaintiff.  Meroer  v. 
Whall,  5  Q.  B.  447  ;  14  L.  J.,  Q.  B.  267  ;  9  Jur. 
576. 


Breach  of  Special  Agreements.] — ^Where, 


in  a  declaration,  it  was  stated,  that  oy  agree- 
ment, after  reciting  that  the  defendant  had 
requested  the  plaintiff  to  enter  into  his  employ- 
ment, it  was  witnessed  that  the  parties  mutually 
agreed  as  follows :  first,  the  plaintiff  agreed  to 
serve  the  defendant  for  seven  years,  at  a  salary  of 
lOOL  a  year  ;  secondly,  the  defendant  agreed, 
during  the  continuance  of  the  term,  that  he  would 
pay  the  salary,  and  if  the  defendant  should,  from 
any  cause  whatever,  give  up  the  business,  or  not 
require  the  plaintiff's  services,  then  he  would  use 
his  best  endeavours  to  procure  for  him  employ- 
ment in  some  similar  business,  at  an  equal  salary, 
or,  in  case  he  should  be  unable  to  do  so,  the  de- 
fendant would  pay  to  the  plaintiff  100/.  a  year 
daring  the  residue  of  the  term ;  and  the  declara- 
tion averred  general  performance,  and  that  the 
plaintiff  enteiid  the  service ;  and  that  although 
the  plaintiff  was  ready  and  willing  to  continue, 
yet  uie  defendant  would  not  continue  the  plaintiff 
in  his  employ  until  the  expiration  of  the  term, 
but  during  the  term  wrongfully  discharged  him, 
without  reasonable  or  probable  cause ;  and 
although  the  defendant,  daring  the  term,  did  not 
nor  would  continue  the  plaintiff  in  his  employ, 
but  discharged  him,  yet  the  defendant  did  not  use 
his  best  or  any  endeavours  to  procure,  nor  did  he 
procure,  the  plaintiff  employment  in  some  similar 
business,  at  an  equal  salary,  but  had  wholly 
failed  : — Held,  first,  that  it  was  a  breach  well 
assigned  to  say  that  the  defendant  had  not  used 
his  best  endeavours  to  procure  for  the  plaintiff 
employment  in  some  similar  business,  and  that 
it  was  not  necessary  to  negative  that  the  defen- 
dant had  paid  a  salary  of  100/.  a  year,  for  that 
the  undertaking  to  use  his  best  endeavours  was 
absolute  and  independent^  and  that  there  was  not 
merely  an  alternative  undertaking  either  to  use 
lus  best  endeavours  or  to  pay  100/.  a  year.  Rust 
V.  NoUidge,  1  El.  &  Bl.  99  ;  22  L.  J.,  Q.  B.  73  ; 
17  Jur.  278. 
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Held,  secondly,  that  it  was  not  necessary  to 
aver  a  request  by  the  plaintiff  to  the  defendant 
to  use  his  best  endeavours,  nor  that  he  was  ready 
and  willing  to  accept  a  situation.     lb. 

Held,  that  a  plea,  that  when  the  plaintiff  was 
discharged  the  defendant  was,  and  thence  hitherto 
has  been,  wholly  unable  to  procure  for  the  plain- 
tiff any  such  employment,  was  bad  on  general 
demurrer,  for  it  tendered  an  immaterial  issue, 
assuming  a  breach  of  the  agreement  to  be  charged 
in  the  declaration  which  was  whoUy  different 
from  the  breach  actually  there  assigned.    lb, 

A  declaration  alleged  that,  in  consideration 
that  the  plaintiff  would  enter  into  the  employ  of 
the  defendant  in  the  capacity  of  European  corre- 
spondent of  a  newspaper  called  the  New  York 
Courier  and  Inquirer,  until  the  service  should  be 
determined  by  due  and  customary  notice  on  either 
side,  and  for  a  salary,  the  defendant  promised  to 
retain  the  plaintiff  and  to  pay  the  salary,  and  to 
continue  lum  in  such  service  until  determined  as 
aforesaid.  Breach,  the  wrongful  discharge  of  the 
plaintiff  without  notice,  and  without  reasonable 
or  probable  cause.  Plea,  that  the  engagement 
and  promise  were  upon  the  terms  and  condition 
that  the  plaintiff  should  by  every  steamer  from 
Liverpool  to  New  York,  forward  a  letter  to  the 
newspaper  office  containing  European  news  ;  and 
that  whilst  so  employed  the  plaintiff  wrongfully 
neglected  to  forward  any  letter  containing  such 
news  by  several  steamers,  wherrfore  the  defen- 
dant discharged  him.  And  a  second  plea  alleged 
the  engagement  to  have  been  upon  the  terms  and 
condition,  that  the  plaintiff  might  draw  and 
negotiate  bills  of  exchange  upon  the  defendant 
for  his  salary  when  due,  but  not  for  any  sum  not 
due  or  before  it  was  due ;  and  that  he  wrongfully 
drew  and  negotiated  divers  bills  of  exchange  for 
sums  of  money  not  due,  which  bills  were  dis- 
honoured, to  the  damage  of  the  defendant's 
credit,  wherefore  he  discharged  him : — Held,  that 
the  pleas  shewed  only  a  breach  by  the  plaintiff 
of  stipulations  in  the  contract,  for  wnich  he 
might  be  liable  in  a  cross  action  for  damages, 
and  were  therefore  no  bar  to  the  action.  Gould 
V.  Webb,  4  El.  &  Bl.  933 ;  24  L.  J.,  Q.  B.  205  ;  1 
Jur.,  N.  S.  821. 

A  declaration  stated  that  the  plaintiff  entered 
into  the  service  of  the  defendant  for  three  years 
under  an  agreement  that  he,  the  plaintiff,  would, 
during  that  time,  use  his  best  endeavours  to  pro- 
mote the  interests  of  the  defendant,  and  would 
attend  to  and  cany  out  all  reasonable  requests  : 
— Held,  in  an  action  for  a  wrongful  dismissal, 
before  the  end  of  the  term,  that  a  plea  that  the 
plaintiff  did  not  whilst  in  the  defendant's  employ 
use  his  best  endeavours  to  promote  the  interests 
of  the  defendant,  according  to  the  contract, 
wherefore  he  was  dismissed,  disclosed  a  good 
defence.  Arding  v.  LotnaSy  10  Ex.  734 ;  24  L. 
J.,  Ex.  80. 

Jufltifloation.] — In  an  action  for  a  wrongful 
dismissal,  there  being  a  plea  of  justification, 
the  plaintiff  is  entitle!  to  have  a  verdict  taken 
on  that  plea,  even  although  he  would,  on  the 
declaration  alone,  be  liable  te  a  nonsuit,  and  the 
defendant  was  held  to  be  precluded  from  taking 
advantage,  on  the  plea  of  justification,  of  a  special 
contract,  which  he  had  himself  succeeded  in 
excluding,  as  not  being  in  writing.  Brett  v. 
PhUipg,  1  F.  &  F.  398. 

-^  Onui  of  Proving  Xiscondnot]— In  an 


action  by  a  servant  for  dismissing  him  d 
the  period  for  which  he  was  hired,  the  dec 
tion  stated  that  the  defendant  refused  to  p 
the  plaintiff  to  continue  in  his  service  d 
the  term,  and  wrongfully  dismissed  him  t 
from.  Plea,  that  before  the  discharge  an< 
missal,  the  plaintiff  conducted  himself  i 
improper  and  a  disobedient  manner,  and  disol 
the  defendant's  lawful  orders ;  without  this 
he  wrongfully  dismissed  and  discharged 
plaintiff  without  reasonable  cause  : — Held, 
although  the  plea  might  be  bad  on  special  d( 
rer,  as  putting  in  issue  an  immaterial  aJleg 
in  the  declaration,  yet  as  issue  had  been  tak 
the  plea,  the  plaintiff's  misconduct  as  well  f 
fact  of  his  dismissal  was  in  issue,  and  consequ 
that  evidence  of  such  misconduct  offered  s 
trial  by  the  defendant  was  improperly  rej< 
and  that  the  onus  of  such  proof  lay  on  the  d 
dant.  jALsh  V.  Ruuell,  1  L.,  M.  &  P.  369; 
203  ;  7  D.  &  L.  228 ;  19  L.  J.,  Ex.  214  ;  14  Jui 

Aetion  by  ICaster — Bnffieiency  of  Allegati 

— A  declaration  stated  that  on  the  7th 
1848,  it  was  agreed  between  the  plaintiff  an 
defendant  that  the  defendant  and  his  wife  s 
from  that  day,  for  the  term  of  tbi*ee  mc 
appear  and  perform  as  equestrians  on  the  \ 
and  in  the  nug,  in  all  performknces  and  ( 
tainments  which  might  be  produced  at  As 
Amphitheatre,  or  elsewhere,  under  the  dire 
of  the  plaintiff,  in  such  parts  and  in  mann 
the  plaintiff  should  require,  and  should  a 
all  rehearsals  and  calls  when  so  required, 
certain  weekly  salary  stated  ;  and  allege 
breach,  that,  although  the  plaintiff  hai 
establishment  at  Peebles,  in  Scotland,  i 
his  direction,  for  equestrian  pexformanccj 
entertainments,  and  although  under  ai 
pursuance  of  the  agreement,  and  durini 
subsistence  of  it,  and  before  the  expirati 
the  term  of  three  months^  the  plaintiff 
notice  to  the  defendant  that  he,  the  pla 
required  the  defendant  and  his  wife  to  joi 
plaintiff 's  establishment  at  Peebles,  and  alt! 
a  reasonable  time  had  elapsed  after  the  ( 
of  the  notice,  and  before  the  oommencemc 
the  suit,  for  the  defendant  and  his  wif e  t< 
the  establishment  at  Peebles,  for  the  pi 
aforesaid,  yet  that  the  defendant  and  his 
would  not)  when  required,  or  at  any  time 
wards,  join  the  establishment  of  the  plaint 
Peebles,  or  appear  or  assist  in  the  perfom 
and  entertainments  to  be  produced  then 
refused  and  neglected  so  to  do  : — Held,  thi 
promise  to  appear  in  any  place  unde 
direction  of  the  plaintiff,  in  the  perform 
described,  in  sucn  parts  and  manner  a 
plaintiff  should  require,  and  to  attend  aU 
and  rehearsals,  involved  an  engagement 
join  an  establishment  of  the  plaintif 
equestrian  performances,  as  to  be  reai 
accomplish  the  objects  of  the  requisition 
a  refusal  to  assist  in  such  performance! 
sufficiently  alleged  to  shew  a  breach  o: 
defendant's  contract.  Batty  v.  Melillo, 
B.  282. 

Held,  also,  that  it  sufficiently  appeared 
the  performances  at  which  the  defendan 
his  wife  were  required  to  assist  were  p 
mances  of  the  description  contracted  for 
the  absence  of  an  averment  that  a  reasc 
time  had  elapsed  after  the  notice,  and  1 
the  expiration  of  the  three  months,  was  ob' 
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by  the  statement  of  the  declaration  that  the 
writ  issaed  on  the  23rd  Aogust,  1848,  and  by  the 
aTerment  that  such  time  had  elapsed  before  the 
salt ;  and  that  the  breach,  substantially  shewing 
an  entire  refusal  of  the  defendant  to  perform 
his  ooniiact,  disclosed  a  good  cause  of  action.   lb. 

ii.  JurUdietion. 

ArUtration — ^By  Consent — ^Bar  to  Summary 
Fzoeeedings  between  Kaiter  and  Senrant.]— B. 
became  conductor  of  a  tramway  company  under 
an  agreement  by  which  he  was  to  pay  them  6Z., 
to  be  retained,  together  with  his  wages  for  the 
corrent  week,  as  security  for  the  disc£irge  of  his 
duties  and  the  observance  of  the  rules  of  the  com- 
pany :  the  company  to  have  power,  in  case  of  any 
breach  by  the  conductor  of  the  rules,  to  retain 
the  hi.  and  his  wages  for  the  current  week  as 
liquidated  damages  for  such  breach ;  and  it  was 
piOTided  that  **the  manager  of  the  company 
shonld  be  the  sole  judge  between  the  company 
and  the  conductor  whether  the  company  was 
entitled  to  retain  the  whole  or  any  part  of  the 
hi.  and  wages  for  the  current  week  as  liquidated 
damages;  and  that  the  certificate  should  be 
binding  and  conclusiye  evidence  in  all  courts  of 
justice,  civil  and  criminal,  and  before  all  stipen- 
diary and  police  magistrates,  that  the  amount 
thereby  certified  as  the  amount  to  be  retained 
was  the  true  amount  to  be  retained,  and  should 
bar  the  conductor  of  all  right  to  recover  it."  B. 
haying  summoned  the  company  before  a  poUce 
magistrate,  under  6  &  7  Vict.  c.  86,  to  recover 
kis  deposit  and  wages: — Held,  that  the  agree- 
ment was  not  illegal,  and  the  complaint  &ing 
substantially  a  civil  proceeding,  the  manager^s 
certificate  that  the  deposit  and  wages  had  been 
jforfeited  was  conclusive  evidence  of  the  fact, 
precluding  the  magistrate  from  making  any 
further  inquiry.  Londim  Traniways  Company 
T.  Bailey,  3  Q.  B.  D.  217 ;  47  L.  J.,  M.  C.  3 ;  37 
L.  T.  499  ;  26  W.  R.  494. 

Beferenoe   by   Order.] — .The  plaintiff 

brought  an  action  against  the  defendants  for 
damages  for  wrong^l  dismissal,  for  balance  of 
account  for  money  paid  to  the  defendants'  use, 
and  for  an  account  of  profits  on  sales  on  which 
the  plaintiff  claimed  commission.  The  defen- 
dants justified  the  dismissal,  on  the  ground  that 
the  plaintiff  had  misconducted  himself  by 
wilfully  disobeying  the  reasonable  orders  of 
defendants,  and  by  habitually  neglecting  his 
duties,  and  by  converting  to  his  own  use  money 
which  he  had  received  to  the  use  of  the  defendants. 
By  order  of  a  judge  at  chambers  the  issues  in  the 
action  were  referred  to  an  official  referee  pur- 
suant to  8.  57  of  the  Judicature  Act,  1873,  the 
statement  of  defence  being  amended  by  omit- 
ting the  allegations  that  the  plaintiff  converted 
■money  to  his  own  use : — Held,  that  the  order  of 
the  learned  judge  at  chambers  was  right.  Sacker 
-V.  Ragozine,  44  L.  T.  308. 

Award  a  Bar  to  fatnre  Aetion.] — A 

declaration  stated,  that,  in  consideration  that 
the  plaintiff  would  enter  into  the  employ  of  the 
defendant,  in  a  certain  capacity  for  a  year,  at 
the  rate  of  five  guineas  per  week  throughout  the 
year,  the  defendant  undertook  to  employ  him  for 
a  year,  and  alleged  as  a  breach  that  he  dismissed 
the  plaintiff  from  his  employ  before  the  end  of 
the  year,  without  any  reasonable  or  probable 


cause.  The  action,  which  was  commenced  before 
the  expiration  of  the  year,  was  referred  to  an 
arbitrator,  who  awarded  to  the  plaintiff  a  sum  of 
money  equivalent  in  amount  to  the  wages  which 
he  would  have  been  entitled  to  receive  ttom  the 
defendant  on  the  day  the  action  was  commenced. 
No  claim  was  made  before  the  arbitrator  for  any 
compensation  in  damages  for  the  dismissal, 
except  so  fax  as  the  special  count  in  the  declara- 
tion, and  the  evidence  of  the  employment  and 
the  dismissal,  imight  amount  to  such  a  claim. 
The  plaintiff  having  afterwards  brought  an 
action  to  recover  a  compensation  in  damages,  in 
consequence  of  the  dismissal  from  the  defen- 
dant's employ,  before  the  end  of  the  year : — 
Held,  that  the  award  was  a  bar  to  such  action. 
Dumn  v.  Murray,  9  B.  &  C.  780  j  4  M.  &  R.'571. 

Two  Actions  on  the  lame  Oroimds.]^-A  clerk 
dismissed  in  the  middle  of  a  quarter  brought  an 
action  for  a  wrongful  dismissal,  the  declaration 
containing  a  special  count  for  such  dismissal. 
The  jury  was  directed  not  to  take  into  account 
the  services  actually  rendered  during  the  broken 
quarter,  as  they  were  not  recoverable  except 
under  a  common  count,  and  they  gave  damages 
accordingly.  The  plaintiff  then  brought  a  second 
action  to  recover  under  a  common  count  for  his 
services  during  the  broken  quarter  : — Held,  that 
the  action  was  not  maintainable,  because  the 
plaintiff  by  his  former  action  on  the  special  con- 
tract had  treated  it  as  an  open  contract,  and  he 
could  not  afterwards  recover  under  the  common 
count  as  for  services  under  a  rescinded  contract. 
Goodman  v.  Poeock,  16  Q.  B.  676  ;  19  L.  J.,  Q. 
B.  410  ;  14  Jur.  1042  ;  S.  P.,  Lilly  v.  Mtoin,  11 
Q.  B.  742  ;  17  L.  J.,  Q.  B.  132  ;  12  Jur.  623. 

Held,  also,  that  in  the  former  action  the  jury 
ought  to  have  been  directed  to  take  the  services 
rendered  during  the  broken  quarter  into  account, 
in  awarding  damages  under  the  special  count  for 
the  wrongful  dismissal    lb. 

Summary  Proceedings  after  Action.]— A  ser- 
vant in  husbandry  being  hired  for  a  quarter  of  a 
year,  entered  the  service,  and  was  discharged 
before  the  end  of  the  quarter ;  she  immediately 
sued  her  master  in  a  county  court  for  discharging 
her  without  reasonable  cause ;  and  a  verdict  was 
given  for  her  master.  After  the  quarter  had 
elapsed  she  took  out  a  summons  before  jastices 
against  the  master,  to  recover  the  quarter's 
wages  : — Held,  that  the  question  to  be  decided 
was  essentially  the  same  in  the  two  courts,  viz., 
whether  the  discharge  was  wrongful,  and  that 
the  decision  in  the  county  court  was  conclusive 
between  the  parties.  Routledge  v.  Hiilop,  2  El. 
&  El.  649 ;  28  L.  J.,  M.  0.  90 ;  6  Jur.,  N.  S.  398; 
8  W.  B.  363. 

Action  after  Snmmary  Proceedings.] — Two 

journeymen  painters  took  out  a  summons  return- 
able before  a  justice  of  the  peace  for  the  recovery 
of  a  sum  of  money  alleged  to  be  due  to  them  for 
wages  from  C,  claiming  also  a  further  sum  as 
damages  for  the  detention  of  such  wages.  The 
justice  heard  the  summons  under  the  Master  and 
Servant  Act,  1867,  30  &  31  Vict.  c.  141,  s.  9,  and 
dismissed^the  same  upon  the  merits.  They  after- 
wards issued  plaints  in  the  county  court  against 
C.  to  recover  the  wages  alone,  but  judgment  was 
given  for  C.  on  the  ground  that  the  case  was  res 
judicata : — ^Held,  that  the  county  court  judge 
was  right,  and  that  the  justice  of  the  peace 
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having  jurisdiction  under  the  Master  and  Servant 
Act,  1867|  ss.  4  and  9,  and  having  exercised  that 
jurisdiction,  the  matter  was  res  judicata.  MiUett 
V.  Coleman,  JDaicson  v.  Coleman,  44  L.  J.,  Q.  B. 
]94;  33  L.  T.204. 

Summary  Bemedy  of  Master  exeludea  Civil 
Prooeedingi.]  —  The  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  s.  243,— which  en- 
ables a  seaman  who  neglects  without  reasonable 
cause  to  join  his  ship  to  be  punished  upon  pro- 
ceedings before  a  court  of  summary  jurisdiction 
with  imprisonment  and  foifeiture  of  part  of  his 
wages— oy  implication  takes  away  any  other 
remedy  against  the  seaman  for  the  breach  of 
contract,  and  the  shipowner  cannot,  where  the 
amount  which  he  chums  does  not  exceed  102., 
take  proceedings  for  the  recovery  of  damages 
under  the  Employers  and  Workmen  Act,  1875 
(38  &  89  Vict.  c.  90),  a.  4.  Great  Northern 
Steamship  IHshing  Company  v.  Edgehill,  11  Q. 
B.  D.  225. 

Disputes  under  88  k  89  Vict.  c.  80 — ^When 
Hatter  not  raised  by  Counter-claim.]— By  the 
Employers  and  Workmen  Act  (38  &  39  Vict.  c. 
90),  s.  3,  in  any  proceeding  before  a   county 
court  in  relation  to  any  dispute  between  an  em- 
ployer and  a  workman  arising  out  of  or  incidental 
to  their  relation  as  such,  the  court  may     .     .    . 
adjust  and  set  off,  the  one  against  the  other,  all 
such  claims  on  the  part  either  of  the  employer 
or  of  the  worknian,  arising  out  of  or  incidental 
to  the  relation  between  them,  as  the  court  may 
find  to  be  subsisting,  whether  such  claims  are 
liquidated  or  unliquidated  and  are  for  wages, 
damages,  or  otherwise.    By  s.  4,  a  dispute  under 
the  act  between  'an  employer  and  a  workman 
may  be  heard  and  determined  by  a  court  of 
summary  jurisdiction,  and  such  court  for  the 
purposes  of  the  act  shall  be   deemed  to  be  a 
court  of  civil  jurisdiction,  and  in  a  proceeding  in 
relation  to  any  such  dispute  the  court  may  order 
payment  of  any  sum  which  it  may  find  to  be  due 
as  wages  or  damages    ....    provided  that 
....    the  court  shall  not  exercise   juris- 
diction when  the  amount  exceeds  102.    A  per- 
son was  employed  as  a  spinner,  and  was  dis- 
charged for  neglecting  his  work,  the  employers 
refusing  to  pay  him  wages  in  lieu  of  notice.    He 
took  proceedings  against  them  in  the  county 
court.    At  the  hearing  no  counter-claim  or  set- 
off was  filed  or  set  up,  but  evidence  was  pro- 
duced to  shew  that  he  had  been  guilty  of  negli- 
gence.   A  verdict  for  32.  10#.  was  given  in  his 
&vour : — Held,  that  the  employers  were  not  pre- 
cluded from  preferring  a  claim  before  justices 
against  him   for   wrongfully   and   n^ligently 
damaging  their  materials,  for  the  onlv  matter 
decided  by  the  county  court  was  whether  there 
was  such  negligence  on  his  part  as  would  justify 
his  dismissal  without  notice,     ffindley  v.  Heu- 
lam,  3  Q.  B.  D.  481  ;  27  W.  R.  61. 


II.    CHARACTER  OF  SERVANT. 

Bight  of  Befbsal.] — No  action  lies  at  common 
law  against  a  master  for  refusing  to  give  a  menial 
servant  a  certificate  of  discharge.  Handley  v. 
Moffatt,  7  Ir.  R.,  C.  L.  104  ;  21  W.  R.  231. 

An  action  will  not  lie  at  the  suit  of  the  servant 
against  his  master  for  not  giving  him  a  character. 
Oarrol  v.  Bird,  3  Esp.  201. 


Privileged  Communications.]  —  If  a  servant 
obtains  a  place  upon  the  strength  of  a 
character  given  by  his  master,  and  the  master 
afterwards  discovers  circumstances  which  induce 
him  to  believe  that  the  character  was  undeserved, 
he  is  morally  boimd  to  inform  the  new  master 
of  those  circumstances,  and  the  communication 
made  concerning  them  is  a  privileged  communi- 
cation. Gardner  v.  Slade,  13  Q.  B.  796  ;  18 
L.  J.,  Q.  B.  334  ;  13  Jur.  826. 

If  a  servant,  when  he  is  taken  into  a  service, 
brings  a  written  character,  and  is  afterwards 
dismissed  for  ill  behaviour  : — Semble,  that  the 
master  does  no  wrong,  if  before  he  returns  the 
character  to  the  servant  he  writes  upon  it  that 
the  person  was  afterwards  in  his  service  and  dis- 
missed for  ill  behaviour.  Taylor  v.  Eotoan,  7 
C.  &  P.  70  ;  1  M.  &  Rob.  490.  See  HnrreU  v. 
EllU,  2  C.  B.  295 ;  15  L.  J.,  C.  P.  18  ;  and 
Rogers  v.  Maenamara,  14  C.  B.  27 ;  23  L.  J., 
C.  P.  1. 

A  letter  written  in  answer  to  inquiries  about 
the  character  of  a  servant  is  privileged  in  this 
sense  only,  that  although  it  contains  defamatory 
statements  it  will  not  support  an  action  for 
libel,  unless  malice  is  shewn ;  but  it  is  not 
privileged  in  the  sense  of  being  privileged  from 
production,  such  privilege  being  confined  ta 
communications  with  the  legal  advisers  of  the 
party.  Webb  v.  JEast,  5  Ex.  D.  108  ;  49  L.  J., 
Ex.  250  ;  41  L.  T.  715  ;  28  W.  R.  336  ;  44  J.  P. 
300— C.  A.  Affirming  5  Ex,  D.  23  ;  41  L.  T. 
7l8  ;  28  W.  R.  229. 


III.  INJURIES  TO  SERVANTS  IN  COURSE 
OP  EMPLOYMENT. 

1.  QBNEBAL  PBINGIPLEa 

Beasonable   Precautions — Kecessity   o£] — A 

master  is  bound  to  take  all  reasonable  precau- 
tions to  secure  the  safety  of  his  workmen. 
Brydon  v.  Stewart,  2  Macq.  H.  L.  Cas.  80; 
8.  P,,  Paterson  v.  Wallaoe,  1  Macq.  H.  L.  Gas. 
748. 

It  is  no  answer  to  a  claim  of  damages  by  the 
surviving  relatives  of  a  workman  accidentally 
killed  in  a  mine,  *'  which  was  not  in  a  safe  and 
sufficient  state,"  to  say  that  he  was  at  that 
moment  of  time  in  the  act  of  leaving  the  work 
for  a  purpose  of  his  own.    lb, 

A  master  who  lets  a  workman  down  his  mine 
is  bound  to  bring  him  up  safely,  even  though  he 
comes  up  on  his  own  business,  and  not  for  that 
of  his  master,     lb. 

From  the  mere  relation  of  master  and  servant 
no  contract  can  be  implied  on  the  part  of  the 
master  to  take  due  and  ordinary  care  not  to  ex- 
pose the  servant  to  extraordinary  danger  and 
risk  in  the  course  of  his  employment.  Miley  v. 
Ba^endale,  6  U.  &  N.  445  ;  30  L.  J.,  Ex.  87  ;  ^ 
W.  R.  347. 

Proper  Machinery.] — A  master  of  dangerous 
works  is  bound  to  be  careful  to  prevent  accidents 
to  those  employed  by  him.  If  nis  machinery  or 
apparatus  is  not  staunch  and  appropriate,  or  if 
he  permits  it  to  be  used  without  proper  g^uards, 
and  mischief  consequently  arises,  he  will  be  re- 
sponsible. Weems  v.  Maihieson,  4  Macq.  H.  L. 
Cas.  215. 

All  that  a  master  is  bound  to  do  is  to  provide 
machinery  fit  and  proper  for  the  work,  and  to 
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have  it  sapermtended  bj  himself  or  by  his  work- 
men in  a  fit  and  proper  manner.    lb. 

In  Older  to  render  a  master  liable  for  an 
injoTf  to  his  servant,  caased  bj  the  breaking  of 
a  machine  belonging  to  the  master,  it  is  not 
safficient  to  shew  that  the  machine  was  de- 
fcctiyelj  conBtmcted,  bat  there  must  also  be  evi- 
dence that  the  master  employed  incompetent 
penons  to  oonstnict  the  macnine.  Potts  v.  Port 
QirlUle  Dock  and  Railway  Company,  2  L.  T. 
283  ;  8  W.  B.  624. 

TMtiag  of.] — ^A  chain  broke,  partly  from 

wear  and  partly  &om  bad  welding,  and  injured 
the  servant  using  it.  His  master  had  not  had  it 
examined  or  tested,  although  there  are  well- 
known  methods  for  doing  so  : — Held,  that  the 
master  was  liable  for  the  injury  caused  to  the 
servant.  Murphy  v.  Phillips,  35  L.  T.  477  ;  24 
W.  B.  647. 

A  declaration  by  the  administratrix  of  W. 
stating  that  the  defendant  was  owner  of  a  factory 
and  machine,  and  W.  was  employed  by  him  to 
work  therein,  and  in  the  course  of  his  employ- 
ment it  was  necessary  for  him  to  enter  the 
machine  to  dean  it ;  that  by  the  negligence  of 
the  defendant  it  was  unsafely  construct^  and  in 
a  defective  condition,  and  was,  by  reason  of  not 
being  sufficiently  guarded,  unfit  to  be  used  and 
entoed,  as  the  defendant  well  knew ;  and  by 
reason  of  the  premises,  and  also  by  reason,  as  he 
well  knew,  of  no  safficient  apparatus  having  been 
provided  by  them  to  protect  w.,  it  was  suddenly 
put  in  motion  whilst  he  was  at  work  in  the 
machine,  and  he  thereby  sustained  injuries  from 
which  he  afterwards  died,  sufficiently  shews  that 
the  machine  was  set  in  motion  by  the  defen- 
dant's negligence,  and  it  therefore  discloses  a 
caoae  of  action,  although  there  was  no  allega- 
tion that  W.  was  igi:u>rant  of  the  dangerous  and 
defective  character  of  the  machine.  Watling  v. 
Oastl4fr,  6  L.  B.,  Ex.  73  ;  40  L.  J.,  Ex.  43  ;  23  L. 
T.  816  ;  19  W.  B.  388. 

• 

Oomptteney  of  Servants.] — The  liability  or 
non-liability  of  a  master  to  his  workmen  cannot 
depend  upon  the  question  whether  the  author  of 
the  accident  is  or  is  not  in  any  technical  sense 
the  fellow-workman  or  collaborateur  of  the 
soilerer.  The  case  of  the  fellow-workman  is  an 
example  of  the  rule,  not  the  rule  itself  ;  the  rule 
stands  on  broader  grounds.  The  master  is  not, 
and  cannot  be  liable  to  his  servant  unless  there 
is  negligence  on  the  part  of  the  master  in  that 
in  wMch  he,  the  master,  has  contracted  or  under- 
taken with  the  servant  to  do.  A  master  does 
not  contract  or  undertake  with  his  servant  to 
execute  in  person  the  works  connected  with  his 
business.  What  the  master  is  bound  to  his 
servant  to  do  in  the  event  of  his  not  personally 
superintending  the  work,  is  to  select  proper  and 
competent  persons  to  do  so,  and  to  furnish  them 
with  adequate  materials  and  resources  for  the 
work.  When  he  has  done  this,  he  has  done  all 
that  he  is  bound  to  do ;  and  if  the  persons  so 
selected  are  guilty  of  negligence,  it  is  not  the 
negligence  of  the  master  ;  and  if  an  accident 
occurs  to  a  workman  to-day  in  consequence  of 
the  n^ligenoe  of  another  workman,  skilful  and 
competent,  who  was  formerly,  but  is  no  longer, 
in  the  service  of  the  master,  the  master  is  not 
liable,  though  the  two  workmen  cannot  techni- 
cally be  described  as  fellow- workmen.  A  master 
cannot  warrant  the  competency  of  his  servants. 


Wilson  V.  Merry,  1  L.  B.,  H.  L.  Sc.  App.  326  : 
19  L.  T.  30. 

Bisk  Ineidental  to  Sendee.] — The  plaintiff  was 
employed  by  the  defendant  as  a  dressmaker.  It 
was  no  part  of  her  duty  to  go  down  into  the 
kitchen,  but  on  one  occasion  she  went  there,  at 
the  request  of  the  defendant,  to  fetch  something 
up.  As  she  was  leaving  the  kitehen  a  savago 
dog,  which  was  generally  tied  up,  rushed  from 
under  the  table  and  bit  her  leg.  The  plaintiff 
was  aware  that  a  dog  of  this  kind  was  kept  on 
the  premises.  The  judge  at  the  trial  nonsuited 
the  plaintiff,  on  the  ground  that  as  she  was  a 
servant,  and  knew  the  disposition  of  the  dog,  no 
action  was  maintainable  : — Held,  that  the  non- 
suit was  wrong,  inasmuch  as  the  risk  was  not 
incidental  to  the  service,  and  that  there  was 
evidence  to  go  to  the  jury  of  the  liability  of 
the  defendant  for  the  Injury  sustained  bv  the 
plaintiff.  Mansfield  v.  Baddeley,  34  L.  T. 
696. 


2.  Undeb  Emplotebs'  Liability  Act. 

ITotiee  of  Iignrj.] — By  the  Employers*  Lia- 
bility Act,  1880  (43  &  44  Vict.  c.  42),  s.  4,  an 
action  for  the  recovery  under  this  act  of  com- 
pensation for  an  injury  shall  not  be  maintainable, 
unless  **  notice  that  injury  has  been  sustained  " 
is  given  within  six  weeks.  By  s.  7,  notice  in 
respect  of  an  injury  under  this  act  shall  give  the 
name  and  addross  of  the  person  injured,  and 
shall  state  in  ordinary  language  the  cause  of  the 
injury  and  the  date,  and  snail  be  served  on  the 
employer,  and  may  be  served  by  delivery  or  by 
post : — Held,  that  notice  under  the  act  must  be 
in  writing.  Moyle  v.  Jenkins,  8  Q.  B.  D.  116  ; 
51  L.  J.,  Q.  B.  112  ;  46  L.  T.  472 ;  30  W.  B. 
324. 

The  notice  of  injury  sustained  by  a  workman 
which  is  to  be  given  to  an  employer  under  the 
Employers'  Liability  Act,  1880  (43  &  44  Vict, 
c.  42),  must  contain  in  writing  all  the  par- 
ticulars required  by  s.  7,  in  order  to  fulfil  the 
condition  precedent  to  bringing  an  action  enacted 
by  s.  4.  Xcen  v.  Millwall  Dock  Company,  8  Q.  B.  D. 
482  ;  51  L.  J.,  Q.  B.  277  ;  30  W.  B.  503  ;  46  J.  P. 
436— C.  A. 

Beferenoe  to  another  Boonment  ] — Query, 

if  such  notice  can  be  made  by  one  writing  re- 
ferring to  another  writing.    Ih, 


Beferenoe  to  Partionlart.] — Where  a 

workman,  on  the  day  he  had  been  injured,  made 
a  verbal  report  of  such  injury  to  his  employer's 
inspector,  who  took  down  the  details  in  writing, 
and  sent  them  to  the  employer's  superintendent, 
and  afterwards  the  workman's  solicitor  wrote  a 
letter  to  the  employer,  stating  that  he  was  in- 
structed by  such  workman  to  apply  for  compen- 
sation for  injuries  received  on  the  employer's 
premises,  **  particulars  of  which  have  already 
been  communicated  to  your  superintendent : " — 
Held,  that  such  letter  did  not  refer  to  any  other 
writing,  and  was  not  a  notice  in  compliance  with 
the  act.  Carter  v.  Drysdale,  12  Q.  B.  D.  29  ;  32 
W.  B.  171. 


Omission  of  Date.]— The  omission  of  the 


date  when  the  injury  was  sustained  in  the  notice 
of  Injury  required  by  s.  7  of  the  Employers' 
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Liability  Act,  l^SO,  is  a  "defect"  therein  within 
the  meaning  of  r.  7,  and  does  not  render  the 
notice  invalid,  unless  the  defendant  has  been 
prejudiced  thereby,  and  the  defect  was  for  the 
puipose  of  misleading.    Ih 

"Canie  of  Iiuary."] — In  an  action  to 


recover  compensation  for  injuries  under  the 
Employers*  Liability  Act,  1880,  the  plaintiff's 
notice  of  action  stated  that  she  was  injured  in 
consequence  of  the  defendants'  negligence  in 
leaving  a  certain  hoist  in  their  warehouse  un- 
protected whereby  her  foot  was  caught  in  the 
casement  of  the  hoist  and  crushed.  At  the 
trial,  the  jury  found  that  the  accident  occurred 
through  the  negligence  of  a  superintendent  in 
the  warehouse,  in  allowing  the  plaintiff,  a  young 
g:irl,  to  go  in  the  hoist  alone : — Held,  that  the 
notice  of  action  sufficiently  stated  "the  cause 
of  the  injury"  within  s.  7  of  the  Employers' 
Liability  Act,  1880.  Clarkson  v.  Mwtgrave^  9 
Q.  B.  D.  386  ;  51  L.  J.,  Q.  B.  525 ;  31  W.  R. 
47. 


Amendment.] — The  notice  of  action  under 


8.  7  of  the  Employers'  Liability  Act,  1880  (43  & 
44  Vict.  c.  42),  need  not  be  expressed  in  strictly 
technical  language :  it  is  enough  if  it  substan- 
tially conveys  to  the  mind  of  the  person  to  whom 
it  is  given,  the  name  and  address  of  the  person 
injur^,  and  the  cause  and  date  of  the  injury. 
A  letter  from  the  plaintiff's  solicitor  gave  only 
the  date  of  the  injury,  and  stated  that  the 
plaintiff  was  and  had  for  some  time  past  been 
under  treatment  at  a  hospital  "  for  injury  to  his 
leg  : " — Held,  that  having  regard  to  the  proviso 
at  the  end  of  s.  7,  the  defect  in  the  notice  did 
not  render  it  invalid.  Stone  v,  Hyde^  9  Q.  B.  D. 
76  ;  51  L.  J.,  Q.  B.  452  ;  46  L.  T.  421  ;  80  W.  R. 
816  ;  46  J.  P.  788. 

Kegligenoe  of  a  Person  « in  Charge  of  a  Train 
upon  a  Kailway."]-— H.,  who  was  in  the  employ 
of  a  railway  company  as  a  "  capstan-man,"  with- 
out giving  the  usual  warning,  propelled  a  series 
of  trucks  along  a  lino  of  rails  in  a  goods  station, 
and  injured  the  plaintiff,  who  was  engaged  in 
similar  work  at  the  other  end  of  the  line  about 
100  yards  off.  The  capstan  was  set  in  motion  by 
hydraulic;  power  communicated  to  it  by  H.  from 
a  stationary  engine  at  a  distance  : — Held,  that 
there  was  evidence  to  warrant  the  jury  in  find- 
ing that  H.  was  a  person  who  had  the  charge  or 
control  of  "  a  train  upon  a  railway  "  under  s.  1, 
sub-s.  5,  of  the  Employers'  Liability  Act,  1880 
(43  &  44  Vict.  c.  42).  Cox  v.  Great  Western 
Railway  Covipany,  9  Q.  B.  D.  106 ;  30  W.  R, 
816  ;  47  J.  P.  116. 

Peraon  haTing  <  <  Charge  or  Control "  of  Points.  ] 

— In  an  action  for  compensation  under  the  Em- 
ployers' Liability  Act,  1880,  the  evidence  shewed 
that  it  was  the  duty  of  F.,  a  workman  employed 
in  the  signal  department  of  the  defendants' 
railway,  to  clean,  oil,  and  adjust  the  points  and 
wires  of  the  locking  apparatus  at  various  places 
along  a  portion  of  the  line,  and  to  do  slight 
repairs ;  that  for  these  purposes  he  was,  with 
several  other  men,  subject  to  the  orders  of  an 
inspector  in  the  same  department,  who  was 
responsible  for  the  points  and  locking  gear,  which 
were  moved  and  worked  by  men  in  the  signal 
boxes,  being  kept  in  proper  condition  ;  and  that 
F.,  having  taken  the  cover  off  some  points  and 


locking  gear  in  order  to  oil  them,  negligentl 
left  it  projecting  over  the  metals  of  the  lin* 
whereby  injury  was  caused  to  a  fellow  workniaii 
— Held,  that  there  was  no  evidence  for  the  jar 
that  F.  had  "charge  or.  control"  of  the  poini 
within  the  meaning  of  s.  1,  sub-s.  5,  of  the  Enc 
ployera'  Liability  Act,  1880,  so  as  to  make  th 
defendants  liable  for  his  negligence.  Oihbs  y 
Great  Western  Railway  Company ,  11  Q.  B.  I 
22 ;  48  L.  T.  640 ;  31  W.  R.  722.  Affirmed,  1 
Q.  B.  D.  208  ;  32  W.  R.  329— C.  A. 

Kegligenoe  whilst  in  tHe  exeroise  of  Snperixi 
tendenoe.  ] — An  employer  may  be  liable  under  th 
Employers'  Liability  Act,  1880  (43  &  44  Vict,  < 
42),  s.  1,  where  personal  injury  is  caused  to 
workman  (sub-s.  2),  "by  reason  of  the  negli 
gence  of  any  person  in  the  service  of  the  em 
ployer  who  has  any  superintendence  intruste* 
to  him  whilst  in  the  exercise  of  such  snperin 
tendence,"  although  the  superintendent,  whe: 
negligent,  is  voluntarily  assisting  in  manua 
la^ur.  Osborne  y,  Jackson^  ll.Q.  B.  D.  619 
48  L.  T.  642. 

<*  Person  having  Snperintendenoe  Intmste 
to  him."] — The  plaintiff  and  one  J.  were  em 
ployed  with  others  by  the  defendants  in  loadinj 
sacks  of  corn  into  the  hold  of  a  ship.  J.'s  dut; 
was  to  guide  the  beam  of  the  crane  by  means  o 
a  guy-rope,  and  to  give  directions  when  to  lowe 
and  hoist  the  chain.  He  neglected  to  use  th> 
guy-rope,  and  the  sacks  in  consequence  fell  dowj 
the  hatchway,  and  hurt  the  plaintiff,  who  wa 
working  in  the  hold : — Held,  that  J.  was  "  en 
gaged  in  manual  labour,"  and  was  not  "  a  persoi 
having  superintendence  intrusted  to  him,"  with 
in  the  meaning  of  the  Employers'  Liability  Act 
1880  (43  k  44  Vict.  c.  42),  s.  1,  sub-s.  2,  as  define( 
by  s.  8.  Shaffers  v.  General  Steam  KaHgatun 
Company,  10  Q.  B.  D.  366  ;  52  L.  J.,  Q.  B 
260  ;  48  L.  T.  228 ;  31  W.  R.  656 ;  47  J.  P 
327. 

Kegligenoe  of  Foreman — Contributory  Hegli 
genee.] — The  plaintiff  (by  next  friend)  sued  th* 
defendants  under  the  Employers'  Liability  Act 
1880,  for  damages  sustained  through  the  negli 
gence  of  their  foreman.  The  plaintiff,  a  vai 
guard  in  the  service  of  the  defendants,  was  a 
the  time  of  the  accident  under  the  age  of  fifteen 
There  was  a  rule  of  the  company  known  to  th< 
plaintiff  that  no  van  guard  under  the  age  o: 
fifteen  was  ever  to  drive  a  van.  The  defendants 
foreman  on  the  occasion  in  question  ordered  thi 
plaintiff  to  drive  a  van  load  of  fish  to  B.  market 
and  he  would  be  paid  extra  money  for  so  doing 
The  boy  did  drive  the  van,  and  in  consequenct 
was  thrown  down  from  his  seat  and  seriously 
injured.  The  plaintiff  at  the  trial  was  nonsuitec 
on  the  ground  that  he  was  offered  and  acceptec 
extra  money  to  drive,  and  was  not  obliged  t( 
obey  in  that  respect  the  foreman  who  offered  the 
money.  The  plaintiff  obtained  a  rule  nisi  for  t 
new  trial : — Held,  on  cause  shewn,  that  the  plain- 
tiff had  been  rightly  nonsuited,  for  the  foremar 
was  not  a  person  to  whose  orders  he  was  bomid 
to  conform ;  and  that  he  had  been  guilty  of  con- 
tributory negligence  disentitling  him  to  recover 
Bunker  v.  Midland  Railway  Company,  47  L.  T, 
476  ;  31  W.  R.  231. 

Workman,  Who  is — Contributory  Kegligenoe.] 

— The  plaintiff's  husband  S.  was  a  dater;  the 
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defendant  was  a  builder  and  had  on  several 
occasions  employed  S.  to  slate  houses  for  him. 
The  defendant  provided  the  slates,  poles,  and 
scaffolding,  but  S.  had  his  own  tools,  and  was 
paid  bj  the  piece.  On  the  occasion  of  the  acci- 
dent the  scaffolding  erected  by  the  defendant 
was  in  a  manifestly  unsafe  state,  and  the  defect 
in  it  was  known  to  the  defendant  or  his  super- 
intendent, and  S.  knew  that  it  was  so  known  to 
them.  S.,  notwithstanding  the  defect,  ascended 
a  ladder  to  finish  the  slating,  but  the  scaffolding 
gave  way,  and  S.,  who  tjj^  on  the  ladder  at  the 
time,  fell  to  the  ground,  sustaining  injuries  from 
which  he  died : — Held,  that  the  deceased  was  a 
workman  within  the  meaning  of  s.  8  >  of  the 
Employers'  Liability  Act ;  and  that,  although 
the  deceased  was  aware  of  the  defect  in  the 
scaffolding,  yet,  as  he  knew  that  the  defendant 
or  his  superintendent  was  aware  of  it  also,  sub-s. 
3  of  8.  2  of  the  act  would  enable  the  plaintiff  to 
recover  compensation  for  his  death.  Stuart  v. 
Bf:ans,  49  L.  T.  138  ;  31  W.  B.  706. 

Snffieieaey  of  lUehinery  or  Plant  —  Person 
4«  intmstod  with  Superintendenoe."  J — The  defen- 
dants, a  firm  of  builders,  were  erecting  a  building 
in  Leicester-square,  and  the  plaintiff  was  a  brick- 
layer's labourer  employed  on  the  work  in  carry- 
ing mortar  to  and  fro  along  the  outside  of  the 
basement  of  the  building  for  the  use  of  the  brick- 
layers. A  part  of  the  machinery  or  plant,  used 
in  the  building  work  for  raising  and  lowering  a 

Sail  with  materials  from  the  ground  to  the  upper 
oor,  where  the  bricklayers  were  at  work,  was 
what  is  called  a  **  gin  wheel  and  fall,"  consisting 
of  a  pulley,  over  or  through  which  ran  a  rope  to. 
the  end  of  which  were  attached  two  short  pieces 
of  rope  of  equal  length,  with  an  open  hook  at  the 
end  of  each,  which  hooks  clipped  the  handle  of 
the  pail,  **  one  in  and  one  out,    on  opposite  sides. 
Two  men  were  employed  to  work  this  machinery, 
one  at  the  top  of  the  building  and  the  other  at 
the  bottom  some  fifty  feet  below,  it  being  the 
duty  of  the  man  at  the  bottom  to  hold  the  rope  so 
as  to  steady  the  pail  in  its  passage  up  and  down. 
On  the  occasion  m  question  the  bottom  man  was 
temporarily  absent,  without  leave  and  unknown 
to  the  foreman  of  the  works ;  and,  in  consequence 
of  bis  absence,  a  pail  of  cement,  which  was  being 
lowered,  swayed  from  side  to  side  in  its  descent 
by  reason  of  its  not  being  steadied  by  the  rope, 
juid,  striking  against  a  cross  timber  of  the  scaf- 
folding, became  unhooked  and  fell  to  the  ground, 
knockuig  down  and  injuring  the  plaintiff,  who, 
in  the  ordinary  course  of  Ms  employment,  was 
passing  with  mortar  underneath  it.    In  an  action 
by  the  plaintiff  in  the  county  court  to  recover 
damages  from  the  defendants  under  the  Em- 
ployers* Liability  Act,  1880  (43  &  44  Vict.  c.  42) 
the  jury  found :  (1)  that  the  injury  was  caused 
by  the  pail  becoming  unhooked ;  (2)  that  there 
was  no  defect  in  the  machinery  used  in  lowering 
the  pail ;  (3)  that  the  accident  was  caused  by  the 
act  or  omission  of  the  two  men  employed  to  lower 
the  pail ;  and  they  found  a  verdict  for  the  plain- 
tiff for  50/.,  for  which  sum  the  judge  of  the 
4;ounty  court  directed  judgment  to  be  entered  for 
him.    Upon  a  motion  to  set  aside  that  judgment 
and  enter  judgment  for  the  defendants,  on  the 
ground  that  on  the  findings  of  the  jury,  the  de- 
fendants were  entitled   to  the  veidict: — Held, 
that  the  jury  having  found  that  there  was  no  de- 
fect in  the  defendants'  machinery,  and  that  the 
accident  was  caused  by  the  negligence  or  default 


of  the  men  employed  in  lowering  the  pail,  who 
were  not  persons  "  intrusted  with  any  superin- 
tendence," but  ordinary  workmen  like  the  plain- 
tiff himself,  the  case  did  not  fall  within  either  of 
the  two  sub-ss.  1  &  2  of  s.  1  of  the  act,  which 
were  the  only  ones  applicable  to  it,  and  that, 
consequently,  the  defendants  were  not  liable  to 
the  plaintiff  for  the  consequences  of  the  accident. 
Rohim  V.  Ou,bitt,  46  L.  T.  536. 

Defect  in  Condition  of  Maohinery.] — ^A  defect 
in  the  condition  of  the  machinery  or  plant  of  the 
employer  within  s.  1,  sub-s.  1,  of  the  Employers' 
Liability  Act,  1880,  includes  unsuitability  of  the 
machinery  for  the  purpose  for  which  it  is  used, 
and  is  not  confined  to  cases  where  the  machinery 
has  become  defective.  Heske  v.  Samvelson,  12 
Q.  B.  D.  30 ;  53  L.  J.,  Q.  B.  45  ;  49  L.  T.  474. 

"  Bailway,"  What  is.]— The  meaning  of  the 
term  "  railway  "  as  used  in  the  5th  sub-section  of 
the  Ist  section  of  the  Employers'  Liability  Act, 
1880,  is  not  confined  to  railways  belonging  to 
railway  companies  such  as  are  subject  to  the 
provisions  of  the  Bailway  Regulation  Acts ;  but 
the  sub-section  applies  also  to  a  temporary  rail- 
way laid  down  by  a  contractor  for  the  purposes 
of  the  construction  of  works.  Dtmghty  v.  I^ir- 
hanh,  10  Q.  B.  D.  358  ;  52  L.  J.,  Q.  B.  480  ;  48  L. 
T.  530. 

«  LocomotiYe  Engine  " — Steam  Crane  fixed  on 
a  Trolly.] — A  steam  crane  fixed  on  a  trolly,  and 
propelled  by  steam  along  a  set  of  rails  when  it  is 
desired  to  move  it,  is  not  a  "  locomotive  engine," 
within  the  Employers'  Liability  Act,  1880  (43  & 
44  Vict.  c.  42),  s.  1,  sub-s.  5.  Murphy  v.  Wil- 
son, 52  L.  J.,  Q.  B.  524  ;  48  L.  T.  788  ;  47  J.  P. 
665  ;  48  J.  P.  24. 

Defeot  in  Condition  of  Way— Obstmction.]— 
A  defect  in  the  condition  of  a  way  within  the 
meaning  of  the  Employers'  Liability  Act,  1880, 
s.  1,  sub-s.  1,  must  be  some  defect  or  alteration 
in  the  permanent  condition  of  the  way  itself ; 
and  obstacles  lying  on  the  way  which  do  not  in 
any  degree  alter  the  fitness  for  the  purpose  for 
which  it  is  generally  employed,  and  cannot  be 
said  to  be  incorporated  with  it,  do  not  make  it 
defective  within  the  meaning  of  the  section. 
McGiffin,  V.  Palmer' 9  Shljibuilding  and  Inm 
Company,  10  Q.  B.  D.  1  ;  52  L.  J.,  Q.  B.  25  ;  47 
L.  1^346  ;  31  W.  R.  118  ;  47  J.  P.  70. 

Contraet  not  to  claim  Compensation— Widow 
bound  by.] — ^It  is  competent  to  a  workman  to 
contract  with  his  employer  not  to  claim  compen- 
sation for  personal  injuries  under  the  Employers' 
Liability  Act,  1880.  By  s.  1  of  the  Employers' 
Liability  Act,  1880,  where  personal  injury  is 
caused  to  a  workman  in  certain  specified  cases, 
the  workman,  or  in  case  the  injury  results  in 
death,  his  legal  personal  representatives,  and  any 
person  entitled  in  case  of  death,  "  shall  have  the 
same  right  of  compensation  and  remedies  against 
the  employer  as  if  the  workman  had  not  been  a 
workman  of,  nor  in  the  service  of,  the  employer, 
nor  engaged  in  his  work."  A  workman  having 
contracted  with  his  employer  for  himself  and  his 
representatives,  and  any  person  entitled  in  case 
of  death,  not  to  claim  any  compensation  under 
the  act  for  personal  injury  whether  resulting  in 
death  or  not :— Held,  that  s.  1  only  affected  the 
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contract  of  Bervioe  bo  far  as  to  negative  the  im- 
plication of  an  agreement  by  the  workman  to 
bear  the  risks  of  the  employment,  and  therefore 
did  not  render  the  workman's  express  contract 
not  to  claim  compensation  invalid.  Gviffiths  v. 
Dudley  iEarV),  9  Q.  B.  D.  367  ;  51  L.  J.,  Q.  B. 
543  ;  47  L.  T.  10  ;  30  W.  B.  797  ;  46  J.  P.  711. 

Held,  also,  that  the  contract  was  not  against 
public  policy,  and  that  the  workman's  widow, 
sning  for  damages  under  Lord  Campbell's  Act, 
was  bound  by  it.    Ih, 

3.  Acts  of  Fbllow-Sbbvants. 

■ 

Immunity.] — ^A  master  is  not  in  general  liable 
to  his  servant  for  damage  resulting  from  the 
negligence  of  a  fellow-servant,  in  the  course  of 
their  common  employment.  Wigmore  v.  Jay,  5 
Ex.  354  ;  19  L.  J.,  Ex.  300 ;  14  Jur.  837  ;  S.  JR., 
Hutchinson  v.  York,  Newcastle,  and  Berwicli 
Bailtoay  Company,  6  Bailw.  Cas.  680 ;  5  Ex.  343; 
19  L.  J.,  Ex.  296. 

A  servant  has  no  right  of  action  against  his 
master  for  injury  done  to  him  in  the  course  of  his 
employ  by  the  acts  of  his  fellow-servant ;  and  if 
killed,  no  action  can  be  maintained  by  his  repre- 
sentative. Vosfi  V.  Lancashire  and  Yorkshire 
Railway  Company,  2  H.  &  N.  728  ;  27  L.  J.,  Ex. 
249  ;  4  Jur.,  N.  S.  364. 

Competeney  of  Bervantc.] — A  master  is  not 
responsible  to  one  servant  for  an  injury  occasioned 
to  him  by  the  negligence  of  a  fellow-servant 
whilst  they  are  acting  in  one  common  service ; 
but  this  rule  does  not  hold  where  the  person  doing 
the  injuiy  is  not  a  person  of  ordinary  skill  and 
care.  Wiggett  v.  Fox,  11  Ex.  832  ;  25  L.  J.,  Ex. 
188  ;  2  Jur.,  N.  S.  955. 

Certain  persons,  having  contracted  with  the 
Crystal  Palace  Company  to  .build  a  tower  there, 
employed  a  sub-contractor  to  do  the  earthwork, 
who  employed  workmen  under  him.  While  one 
of  these  was  at  his  work  at  the  foot  of  the  tower, 
a  workman,  employed  by  the  contractors  to  work 
at  the  top  of  it,  negligently  let  fall  a  heavy  sub- 
stance upon  him,  whereby  he  was  killed  : — Held, 
that  in  the  absence  of  proof  that  the  workman 
who  caused  the  death  was  not  a  person  of 
ordinary  skUl  and  care,  no  action  could  be  main- 
tained against  the  contractors  by  the  personal 
representatives  of  the  person  killed.    lb, 

A  master  is  not  generally  responsible  for  an 
injuiy  to  a  servant  from  the  negligence  of  a 
fellow-servant,  but  the  rule  is  subject  to  this 
qualification,  that  the  master  uses  reasonable  care 
in  the  selection  of  the  servant.  Tarrant  v.  Wehh, 
18  C.  B.  797  ;  25  L.  J.,  C.  P.  261. 

He  is  not  bound  to  warrant  the  competency  of 
his  servants;  and  in  an  action  against  him  for  an 
injury  done  by  one  of  his  servants  to  another,  the 
question  for  the  jury  is,  not  whether  the  servant 
was  incompetent,  but  whether  the  master  did  not 
exercise  due  care  in  employing  him.    lb. 

If  in  the  selection  of  the  servant  who  caused 
the  injury  the  master  has  not  taken  reasonable 
care  to  choose  a  person  of  ordinary  skill  and 
care,  or  if  the  servant  injured  was  not  at  the 
time  of  the  injury  acting  in  the  service  of  his 
master,  the  master  is  liable.  Wigmore  v.  Jay, 
5  Ex.  354  ;  19  L.  J.,  Ex.  300  ;  14  Jur.  837. 

Where  workmen  are  engaged  in  a  common 
work,  and  an  injury  happens  to  one  of  them 
through  the  negligence  of  another  engag^  in 
the  same  work,  the  master  is  not  responsible 


unless  the  servant  causing  the  injury  was  i 
competent  to  discharge  his  duty.  Barton's  H 
Coal  Company  v.  RM,  3  Maoq.  H.  L.  Cas.  26 
4  Jur.,  N.  S.  767. 


Onuf  of  Proof.] — The  deceased  was  ei 


ployed,  with  others,  to  shift  a  cargo  on  t 
defendants'  vessel.  Upon  going  on  board  t 
names  of  the  men  employed  were  taken  down  1 
one  of  the  officers,  who  told  them  to  go  dcv 
between  decks  to  have  supper.  In  going  belc 
it  was  necessaiy  to  pass  round  an  open  hate 
way,  whic^  was  insuffi^^tly  lighted,  and  t 
passage  round  which  was  obstructed  by  soi 
obstacles.  The  deceased,  when  returning  fro 
supper,  fell  through  the  open  hatchway,  and  w 
killed:  —  Held,  upon  these  ^icts,  that,  ev< 
assuming  negligence,  it  was  the  negligence  of 
fellow-servant  of  the  deceased,  and  that,  as  the 
was  no  evidence  of  the  negligent  employment  1 
the  defendants  of  the  incompetent  f ellow-servai 
the  plaintifE  suing  for  damages  for  the  death 
the  deceased  was  rightly  nonsuited.  M*^Cart) 
V.  Bristol  Shipovmers'  Chfnipany,  10  L.  R.,  Ir.  38 
S.  P.,  Byrne  v.  Fenftell,  lu  L.  R.,  Ir.  397,  n. 

It  is  not  true,  as  a  general  proposition  of  la 
that  a  negligent  act  or  default  on  the  part  of 
servant  is  in  itself  evidence  of  the  incompeten 
of  such  servant.  Upon  the  pica  traversii 
negligence  by  the  defendant,  the  defence  th 
the  injury  complained  of  was  caused  by  tl 
negligence  of  a  fellow-servant  is  open.    lb, 

Negligenee  of  Fellow-Servant.] — ^Where  se 
vants  are  engaged  in  one  common  object,  c 
injury  sustained  by  one  servant,  in  consequen 
of  the  negligence  of  another  servant,  does  n 
give  a  right  of  action  against  the  master.  Wall 
V.  South-eastern  Railway  Company,  2  H.  & 
102  ;  32  L.  J.,  Ex.  205  ;  9  Jur.,  N.  S.  601 ;  8  i 
T.  325  ;  11  W.  R.  731. 

Where  a  servant  of  a  railway  company,  wl 
was  proceeding  in  the  discharge  of  his  duty  in 
train  belonging  to  the  eompany,  and  guided  I 
their  servants,  was  killed  by  a  collision  betwe< 
it  and  another  of  their  trains  guided  by  others  > 
their  servants : — ^Held,  that  no  action  wa^  mail 
tainable  by  his  personal  representative  again 
the  company,  and  that  it  made  no  difference  i 
this  respect  whether  the  accident  was  occasion< 
by  the  negligence  of  the  servants  guiding  tl 
train  in  which  the  deceased  was,  or  of  tho 
guiding  the  other  train,  or  of  both.  Hutchinst 
V.  York,  Newca>stle,  and  Berwick  Railway  Cot 
pany,  5  Ex.  343 ;  6  Railw.  Cas.  580 ;  19  L.  J 
Ex.  296. 

A  company  having  begun  sinking  a  shaft  i 
their  colliery,  for  winch  purpose  they  had  fixe 
an  engine  near  the  mouth  of  the  shaft,  agree 
with  W.  to  do  the  sinking  and  excavating  at 
certain  price  per  yard,  W.  to  find  all  labour,  tl 
company  to  provide  and  place  at  the  disposal  < 
W.  the  necessary  engine  power,  ropes,  and  ho] 
pets,  with  an  engineer  to  work  the  engine  (wl 
was  employed  and  paid  by  the  company),  tl 
engine  and  engineer  to  be  under  the  control  < 
W.  One  of  the  men  employed  and  paid  by  Yi 
while  workilig  at  the  bottom  of  the  shaft,  wi 
injured  by  the  negligence  of  the  engineer  :- 
Held,  that  though  the  engineer  remained  tl 
general  servant  of  the  company,  yet  being  und 
the  orders  and  control  of  W.  at  the  time  of  tl 
accident,  he  was  acting  as  the  servant  of  Vi 
and  not  of  the  company,  which  was  therefore  n* 
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liable  for  his  negligence.  Rourke  ▼.  White  Moss 
Colliery  Company,  2  C.  P.  D.  205  ;  46  L.  J., 
C.  P.  263 ;  36  L.  T.  49  ;  25  W.  R.  263— C.  A. 
Affirming,  1  C.  P.  D.  656  ;  35  L.  T.  160. 

A  master  is  not  responsible  for  an  injury  occa- 
sioned to  a  servant  by  tackle  d^ective  through 
the  neglect  of  a  fellow-servant,  if  there  is  no 
negligence  or  want  of  care  on  the  part  of  the 
master,  either  as  respects  the  providing  of  proper 
machinery  or  the  competency  of  the  servant. 
Searle  v.  Lindsay y  11  C.  B.,  N.  S.  429  ;  31  L.  J., 
C.  P.  106 ;  8  Jnr.,  N.  8.  746 ;  5  L.  T.  427  ;  10 
W.  R.  89. 


Where  Servant  plaeed  in  Authority.] — 


To  render  a  master  liable  for  an  injuiy  to  one 
in  his  employ,  through  the  negligence  of  another 
person  also  in  his  employ,  it  most  be  shewn  that 
the  latter  was  placed  by  the  master  in  such  a 
position  of  tmst  and  authority  as  to  be  fairly 
considered  as  his  representative  in  the  establish- 
ment. Murphy  V.  Smith,  19  0.  B.,  N.  S.  3^1 ; 
12  L.  T.  605. 

In  the  absence  of  evidence  to  shew  that  the 
general  traffic  manager  of  a  railway  company 
occupies,  towards  the  company,  a  position  supe- 
rior to  that  of  fellow-servant  with  a  milesman 
employed  by  the  same  company,  they  are  to  be 
taken  to  be  fellow-servants,  and  the  company  is 
not  liable  for  injuries  caused  to  the  milesman  by 
the  negligence  of  the  traffic  manager.  Conway 
y.  Self  tut  and  Northern  Counties  llailway  Coni' 
pany,  11  Ir.  R.,  C.  L.  345— Ex.  Ch.  Affirming, 
»  Ir.  R.,  C.  L.  498. 

A  servant  cannot  recover  against  his  master 
for  injuries  sustained  in  his  service  from  the 
negligence  of  the  foreman  or  manager,  whose 
lawful  directions  the  servant  was  bound  to  obey. 
JfHtham  v.  England,  7  B.  &  S.  676. 

A  person  who  is  injured  by  the  negligence  of 
another's  servant  cannot  be  a  fellow-servant 
with  the  servant  whose  negligence  causes  the  in- 
jury, so  as  to  exempt  the  master  from  liability, 
unless  he  is  under  the  control  and  orders  of  the 
master.  Swainson  v.  North-jEastem  Bailtvay 
Company,  3  Ex.  D.  341 ;  47  L.  J.,  Ex.  372 ;  38 
L.  T.  201 ;  26  W.  R.  413— C.  A.  Reversing  37 
L.  T.  102  ;  26  W.  R.  676. 

The  plaintiff  was  engaged  as  a  scaffolder  for 
the  defendants,  who  were  builders,  and  they  em- 
ployed a  general  manager  of  works,  through 
whose  negligence  in  not  furnishing  proper  mate- 
rials the  plaintiff  fell,  and  was  injured  : — Held, 
that  the  defendants  were  not  liable  for  the 
injuries  to  the  plaintiff.  Gallagher  y.  Piper,  16 
C.  B.,  N.  S.  669  ;  33  L.  J.,  C.  P.  329. 

Common  Smployment — ^What  is.] — The  plain- 
tiff was  employed  to  work  in  a  mine  of  the 
defenduita  The  defendants  employed  an  under- 
looker,  whose  duty  it  was  to  see  that  the  roof  of 
the  mine  was  propped  as  required  when  the 
mineral  was  withdrawn.  The  underlooker 
omitted  to  see  that  the  roof  was  propped,  and 
thereby  a  stone  fell  and  injured  the  plamtiff  : — 
Held,  that  the  underlooker  was  a  fellow-servant 
of  ^e  plaintiff,  and  that  as  there  was  no  eyi- 
dence  to  shew  that  the  defendants  were  negli- 
gent in  selecting  a  proper  underlooker,  or  in 
putting  the  mine  in  proper  order,  the  defen- 
dants were  not  liable.  Hall  y.  Johnson,  3  H.  & 
C.  689 ;  34  L.  J.,  Ex.  222 ;  11  Jur.,  N.  S.  180  ; 
11  L.  T.  779  ;  13  W.  R.  411— Ex.  Ch. 

Where  a  workman  in  the  employ  of  one  rail- 


way company  was  engaged  in  repairing  their 
carnages  upon  a  siding  belonging  to  another 
company,  but  in  the  joint  occupation  of  both 
companies,  and  he  was  placed  between  carriages, 
6o  that  he  could  not  see  what  might  be  coming, 
and  was  necessarily  making  a  noise  at  his  work 
60  that  he  could  not  hear,  and  an  engine  belong- 
ing to  the  other  company  came  up  into  the  siding, 
and  drove  the  carriages  together,  so  that  he  was 
crushed  between  them  and  killed,  and  the  jury 
found  that  the  company  to  whom  the  cugine 
belonged  was  guilty  of  negligence,  by  reason  that 
their  rails  were  defective,  and  that  neither  the 
deceased  was  nor  his  fellow-servants  wei-e  so  : — 
Held,  that  his  representatives  could  maintain  an 
action  against  that  company  for  compensation. 
Yose  V.  Lancashire  and  Yorkshire  Railway 
Company,  2  H.  &  N.  728  ;  27  L.  J.,  Ex.  249  ; 
4  Jur.,  N.  S.  364. 

A  company  had  on  its  premises  gates  which 
were  safe  when  open  and  wedged  up,  but  liable 
to  fall  when  closed.  The  attention  of  the  manager 
had  been  directed  to  the  unsafe  condition  of  the 
gates,  and  orders  had  been  given,  but  not  carried 
out,  to  remedy  this.  A  workman  in  the  employ 
of  the  company  passed  through  the  gates  when 
open, 'but  on  his  return  one  of  them  was  closed, 
and  shortly  afterwaids,  while  ^e  was  working 
near  the  gates,  they  fell  on  and  injured  him.  There 
was  no  evidence  to  ^ew  how  this  happened,  nor 
any  evidence  that  the  manager  and  other  persons 
employed  by  the  company  were  incompetent : — 
Held,  that  the  company  was  not  liable,  as  the 
plaintiff  had  not  shewn  that  the  persons  em- 
ployed by  tiie  company  were  incompetent,  and 
the  negligence,  if  any,  which  caused  the  accident 
was  that  of  a  fellow-workman.  Allen  v.  Aew 
Gas  Company,  1  Ex.  D.  251 ;  45  L.  J.,  Ex.  668  ; 
34  L.  T.  641. 

When  two  persQAS  are  working  for  the  same 
master  for  a  common  general  object,  there  is  no 
liability  upon  the  master  to  answer  to  either  of 
them  for  damage  resulting  from  the  negligence 
of  the  other,  although  the  actual  piece  of  work 
on  which  they  are  engaged  is  not  the  same. 
Charles  v.  Taylor,  3  C.  P.  D.  492 ;  38  L.  T.  773  ; 
27  W.  R.  32— C.  A. 

The  defendants  were  brewers,  having  upon  the 
Thames  a  wharf,  where  coals  were  discharged 
to  be  used  in  their  business.  The  plaintiff  was 
hired  by  A.,  to  assist  in  unloading  a  barge  at 
the  wharf  of  the  defendants.  The  plaintiff  and 
A.,  with  other  men,  formed  a  gang,  the  members 
of  which  were  paid  by  the  defendants,  at  the 
rate  of  1*.  9<f.  for  every  ton  of  coals  discharged ; 
one  of  the  men  was  to  receive  from  the  defen- 
dants the  money  due  for  unloading  the  barge 
and  to  distribute  payment  amongst  them ;  the 
defendants  alone  had  power  to  dismiss  the  plain- 
tiff. Whilst  the  plaintiff  was  engaged  in  un- 
loading the  barge,  a  servant  of  the  defendants, 
who  was  engaged  in  moving  some  barrels,  negli- 
gently let  one  of  them  slip  upon  an  upraised  flap, 
which  fell  and  caused  the  plaintiff  injury.  The 
plaintiff  had  frequently  been  al^  the  spot  when 
the  barrels  were  being  moved  : — Held,  that  the 
defendants  were  not  liable  to  compensate  the 
plaintiff  for  the  injury  sustained  by  him  ;  for  A. 
held  the  position  of  a  foreman  and  not  of  a  con- 
tractor, and  the  plaintiff  was  servant  to  the 
defendants,  and  he  was  engaged  in  a  common 
employment  with  the  servant  by  whose  nf 
gcnoe  the  injury  happened,  and  there  ^ 
concealed  danger.    lo. 
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To  constitute  fellow-labourers  within  the 
meaning  of  the  doctrine  which  protects  the 
master  from  responsibility  for  injuries  sustained 
by  one  servant  through  the  wrongful  act  or 
carelessness  of  another,  it  is  not  necessary  that 
the  servant  causing  and  the  servant  sustaining 
the  injury  should  both  be  engaged  in  precisely 
the  same,  or  even  similar  acts.  Thus,  the  driver 
and  guard  of  a  stage-coach,  the  steersman  and 
rowers  of  a  boat,  the  man  who  draws  the  red-hot 
iron  fi-om  the  forge,  and  those  who  hammer  it 
into  shape,  the  engine-man  and  the  switcher,  the 
man  who  lets  the  miners  down  into  and  who 
afterwards  brings  them  up  from  the  mine,  and 
the  miners  themselves  ;  all  these  are  fellow- 
labourers  or  collaborateurs  within  the  meaning 
of  the  doctrine  in  question.  BartotCx  Hill  Coal 
Company  v.  JRmd^  8  Macq.  H.  L.  Cas.  266  ;  4 
Jur.,  N.  S.  767. 

The  guard  of  a  train  and  the  platelayers, 
whose  duty  it  is  to  attend  to  the  rails  over  which 
the  train  passes,  are  engaged  in  one  common 
object,  the  safe  conduct  and  transit  of  the  train, 
and  therefore  no  action  can  be  maintained 
against  the  company  by  the  representative  of  a 
guard  of  a  train  killed  by  the  train  running  off 
the  line,  in  consequence  of  the  neglect  of  the 
ganger  of  the  platelayers  to  renew  the  decayed 
metals  which  fasten  the  chairs  to  the  sleepers  of 
the  railway.  Waller  v.  SoutlirEattem  Bailway 
Company,  2  H.  &  C.  102  ;  32  L.  J.,  Ex.  205  ;  9 
Jur.,  N.  S.  501  ;  8  L.  T.  325  ;  11  W.  R.  731. 

A  labourer  was  employed  to  do  ballasting  for 
a  railway  company,  and  a  fellow-servant  was 
employed  to  lay  tram -plates  for  the  company, 
and  whilst  they  were  so  employed,-  the  labourer, 
through  the  negligence  of  the  fellow-servant, 
was  injured  : — Held,  that  they  were  engaged  in 
a  common  employment,  and  that  the  company 
was  not  liable  for  the  damage.  L&eegrote  v. 
London^  Brighton  and  South  Coast  Jimlway 
Company,  16  C.  B.,  N.  S.  669  ;  33  L.  J.,  C.  P.  329  ; 
10  Jur.,  N.  S.  879  ;  10  L.  T.  718  ;  12  W.  R.  988. 

Where  servants  are  engaged  in  a  common 
employment,  and  with  a  common  object,  injury 
sustained  by  one  servant  in  consequence  of  the 
negligence  of  a  fellow-servant,  gives  no  right  of 
action  against  the  master,  although  the  servants 
are  not  engaged  in  effecting  the  same  common 
immediate  object,  but  are  occupied  in  different 
departments  of  duty.  Morgan  v.  Vale  of  Xcath 
Railway  Company,  1  L.  R.,  Q.  B.  149  ;  35  L.  J., 
Q.  B.  23  ;  13  L.  T.  564  ;  14  W.  R  144  j  5  B.  &  S. 
736— Ex.  Ch. 

Whenever  the  employment  of  a  railway  ser- 
vant is  such  as  necessarily  to  bring  the  person 
accepting  it  into  contact  with  the  traffic  of  the 
line,  risk  of  injury  from  the  carelessness  of  those 
managing  that  traffic  is  one  of  the  risks  neces- 
sarily and  naturally  incident  to  such  an  employ- 
ment ;  and  in  case  the  servant  suffers  injury 
from  the  carelessness  of  the  servants  managing 
the  traffic,  the  company  is  not  liable.    Ih. 

A  person  was  in  the  employment  of  a  railway 
company  as  a  carpenter,  to  do  any  carpenter's 
work  for  the  general  purposes  of  the  company. 
He  was  standing  on  a  scaffolding  at  work  on  a 
shed  close  to  the  line  of  railway,  and  some 
porters  in  the  service  of  the  company  carelessly 
shifted  an  engine  on  a  turn-table  so  that  it 
struck  a  ladder  supporting  the  scaffold,  by 
which  means  he  was  thrown  down  and  injured  : 
— Held,  on  the  above  principle,  that  the  com- 
pany was  not  liable.    lb. 


The  rule,  that  a  master  is  not  liable  to  a  ser- 
vant for  injuries  sustained  from  the  negligence 
of  a  fellow-servant  in  their  common  employ- 
ment, is  not  altered  by  the  fact,  that  the  servant 
guilty  of  negligence  is  a  servant  of  superior 
authority,  whose  lawful  directions  the  other  is 
bound  to  obey.  Feltham  v.  Engl^Lnd,  1  L.  R., 
Q.  B.  33  ;  36  L.  J.,  Q.  B.  14 ;  15  W.  R.  151 ;  7 
B.  &  S.  676. 

A  railway  station,  which  was  used  both  by  the 
Great  Western  Company  and  the  London  and 
North- Western  Company,  was  under  the  charge 
of  a  servant  of  the  London  and  North- Western 
Company.  A  train  belonging  to  the  Great 
Western  Company,  and  driven  by  one  of  tbeit 
drivers,  having  been  improperly  and  negligently 
shunted  into  a  siding,  injured  a  servant  of  the 
London  and  North-Westem  Company,  who  was 
there  engaged  in  cleaning  carriages : — Held, 
that  the  injury  was  caused  by  the  negligence  of 
the  driver  in  the  discharge  of  his  ordinary  duty 
to  the  Great  Western  Company  alone,  and  not 
in  the  course  of  any  common  employment  with 
the  plaintiff ;  and  that,  therefore,  ne  could  main- 
tain an  action  for  damages  against  the  Great 
Western  Company.  WarHirton  v.  Great  Western 
Railway  Company,  2  L.  R.,  Ex.  30  ;  36  L.  J., 
Ex.  9 ;  16  L.  T.  361  ;  16  W.  R.  108  ;  4  H.  &  C. 
696. 

B.  was  employed  by  a  railway  company  as  a 
labourer,  to  assist  in  loading  what  is  called  a 
pick-up  train  with  materials  left  by  platelayers 
and  others  upon  the  lines.  One  of  the  terms  of 
his  engagement  was,  that  he  should  be  carried 
by  the  train  from  Birmingham  (where  he  resided, 
andiwhence  the  train  started)  to  the  spot  at  which 
his  work  for  the  day  was  to  be  done,  and  be 
brought  back  to  Birmingham  at  the  end  of  each 
day.  As  he  was  returning  to  Birmingham,  after 
his  day^s  work  was  done,  the  train  in  which  B. 
was,  through  the  negligence  of  the  guard  who 
had  charge  of  it,  came  into  collision  with  another 
train,  and  he  was  injured : — Held,  that  inasmuch 
as  he  was  being  carried,  not  as  a  passenger,  but 
in  the  course  of  his  contract  of  service,  there  was 
nothing  to  take  the  case  out  of  the  ordinary  rule, 
which  exempts  a  master  from  responsibility  for 
an  injury  to  a  servant  through  the  negligence  of 
a  fellow-servant,  when  both  are  acting  in  pur- 
suance of  a  common  employment.  Tunney  v. 
Midland  Railway  Company,  1  L.  R.,  C.  P.  291 ; 
12  Jur.,  N.  S.  691. 

A  railway  company  employed  a  contractor  to 
unload  their  coal  trucks  at  shoots  on  sidings  con- 
structed for  the  purpose.  The  contractor  em- 
ployed his  own  labourers,  among  whom  was  the 
plaintiff,  whom  he  engaged  and  paid,  and  over 
whom  he  had  entire  control.  The  plaintiff,  while 
engaged  in  the  work,  was  injured  by  the  negli- 
gent shunting  of  an  engine  managed  by  the 
servants  of  the  company  which  was  bringing  coal 
trucks  on  to  the  sidings  to  the  shoots : — Held, 
that  there  was  no  such  common  employment 
between  the  plaintiff  and  the  shunter  as  would 
disentitle  the  former  from  bringing  an  action 
against  the  company  for  the  negligence  of  their 
servants.  Turner  v.  Great  Eastern  Railicay 
Company,  33  L.  T.  431 

In  an  action  for  negligence  by  the  servants  of 
the  defendant  in  hauling  timber,  so  that  it  struck 
the  plaintiff,  who  was  passing  at  the  time,  the 
evidence  being  that  the  hauler  was  not  in  the 
defendant's  general  service,  but  was  engaged  for 
that  particular  piece  of  work,  and  brought  his 
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own  hoiscs  for  it ;  and  that  although  it  was 
being  performed  with  the  assistance  of  the 
defendant's  workmen,  and  under  the  general 
superintendence  of  his  foreman,  the  only  mode 
in  which  the  latter  had  interfered  was  by  telling 
the  men  to  make  the  horses  go  on  dragging  the 
timber,  which,  on  their  moving,  casually  swerved 
and  80  struck  the  plaintiff ;  Willcs,  J.,  directed 
a  nonsuit,  which  the  court  only  set  aside  because 
the  point  was  not  taken  that  both  parties  might 
be  liable  if  there  was  evidence  of  negligence ; 
but  the  court,  doubting  if  there  was  any  such 
evidence,  and  on  a  second  trial  the  jury,  under 
the  direction  of  Channell,  B.,  found  for  the 
dcfendaiit.    Dalton  v.  Bachelor,  1  F.  &  F.  16. 

— ^  Ordinazy  Biski.] — The  principle  which 
exempts  a  master  from  liability  to  his  servant 
for  injury  caused  by  the  negligent  act  of  a 
fellow-servant  or  feUow-workman,  is,  that  the 
servant  must  be  assumed  to  have  contemplated 
and  tacitly  assented  to  encounter  the  ordinary 
risks  incident  to  the  service  or  employment,  at 
the  time  of  entering  into  the  contract.  Lotell 
v.  Howell,  1  C.  P.  D.  161  ;  45  L.  J.,  C.  P.  387  ;  34 
L.  T.  183  ;  24  W.  R.  672. 

The  plaintiff  (who  was  a  licensed  waterman 
and  lighterman)  was  in  the  employ  at  weekly 
wages  of  the  defendant,  a  com  merchant  and 
warehouse  keeper ;  his  ordinary  duty  being  to 
attend  at  the  waterside  of  the  premises  every 
tide  for  about  an  hour  and  a  half  before  and 
^ter  high  water,  for  the  purpose  of  bringing 
barges  to  and  from  the  wharf  and  there  moor- 
ing and  unmooring  them.  It  was  no  part  of 
his  duty  to  load  or  unload  the  barges  or  to 
assist  in  any  way  in  the  work  of  the  warehouse  ; 
but  it  was  his  habit  to  go  to  the  office  on  the 
land  side  of  the  warehouse  for  orders,  or  when 
sent  for  by  the  defendant's  manager.  There 
were  two  ways  of  going  there,  viz.  by  landing 
from  his  boat  at  stairs  at  the  end  of  the  street 
next  adjoining  the  warehouse,  or  by  stepping 
from  the  barges  into  and  going  through  the 
warehouse  and  out  by  a  door  to  the  street. 
He  usually  went  by  this  latter  way.  Being 
on  the  barges  at  a  time  when  his  actual 
duty  did  not  require  him  to  be  there,  he  was 
sent  for  to  the  office,  and  was  proceeding 
thither  by  his  accustomed  route,  when,  in  pass- 
ing out  from  the  warehouse  door  to  the  street, 
he  was  knocked  down  and  injured  by  a  sack  of 
grain  which  another  of  the  defendant's  men 
was  in  a  n^ligent  manner  hoisting  by  means 
of  a  crane  from  a  waggon  : — Held,  that  this 
was  an  injury  caused  by  the  negligence  of  a 
fellow-workman,  within  the  above-mentioned 
exception,  and  consequently  that  the  master  was 
not  liable.    lb. 

Persons  assl sting  with  Consent  of  Xas- 

ter.J — ^A  railway  company  contracted  to  cany  a 
heifer  by  train  to  Penrith  station  on  their  line. 
The  plaintiff  travelled  by  the  same  train,  and 
on  arriving  at  Penrith,  he,  with  the  assent  of 
the  station  master,  assisted  to  shunt  the  horse- 
box, in  which  the  heifer  was,  in  order  to  hasten 
deliveiy,  and  while  so  doing  was  injured  by  the 
servants  of  the  company : — Held,  that  the  com- 
nuiy  was  liable.  Wright  v.  London  and  North- 
western Railway  Company,  1  Q.  6.  D.  252  ;  45 
L.  J.,  Q.  B.  570  ;  33  L.  T.  830—0.  A. 

Two    Bailway  Companies   using  same 


Sails.] — ^At  Leeds  there  are  two  railway  stations 
adjoinmg  one  another,  one  belonging  to  the 
Great  Northern  Bailway  Company  and  the  other 
to  the  North-Eastern  Railway  Company.  Part  of 
the  lines  running  into  the  two  stations  is  used 
in  common  by  the  two  companies  for  the  inter- 
change of  traffic  between  the  two  lines.  This 
part  is  under  the  management  of  a  joint  station 
staff  in  the  employment  of  the  Great  Northern 
Railway  Company.  Half  of  the  wages  of  the 
joint  station  staff  is  paid  by  the  North  Eastern 
to  the  Great  Northern  Railway  Company.  While 
S.,  a  signalman  on  that  staff,  was  employed  in 
his  ordinary  duties  he  was  struck  and  killed  by  a 
passing  engine  of  the  North-Eastem  Railway 
Company,  which  at  the  time  he  was  not  engaged 
in  signalling,  through  the  negligence  of  the 
driver.  In  an  action  against  the  North-Eastem 
Railway  Company  by  his  widow,  under  Lord 
Campbell's  Act : — Held,  that  the  deceased  was 
not,  at  the  time  of  his  death,  engaged  in  a  com- 
mon employment  or  service  with  the  engine 
driver  so  as  to  take  away  the  liability  of  that 
company  for  the  negligence  of  their  servant ; 
and  that  the  widow  was  entitled  to  recover. 
Swainson  v.  North-Eastem  Railway  Company, 
3  Ex.  D.  341  ;  47  L.  J.,  Ex.  372  ;  38  L.  T.  201  ; 
26  W.  R.  413— C.  A. 

Under  Xines  Begnlation  Aet.]  —  The 

owners  of  a  colliery  within  the  Coal  Mines 
R^rulation  Act,  1872  (35  &  36  Vict.  c.  76), 
appointed  a  certificated  manager  as  required  by 
s.  26.  A  miner  employed  in  the  colliery  waa 
killed  by  an  explosion  of  fire-damp,  the  death 
being  caused  by  the  negligence  of  the  manager  : 
— Held,  that  the  fact  that  the  manager  was 
appointed  pursuant  to  the  act  did  not  put  him  in 
any  different  position  from  that  which  he  would 
have  held  had  he  been  simply  appointed 
manager ;  and  that  he  was  a  fellow-servant  with 
the  deceased  ;  and  that  the  owners  were,  there- 
fore, not  liable  to  his  representatives  for  his 
death.  Howells  v.  Landore  Steel  Company,  10 
L.  R.,  Q.  B.  62  ;  44  L.  J.,  Q.  B.  25  ;  32  L.  T.  19  ; 
23  W.  R.  335. 

4.  Master's  Kkowledoe  or  Personal 
Interference. 

Personal  Negligenoe.] — A  master  is  respon- 
sible to  his  servant  for  an  injury  received  in  the 
course  of  his  service,  if  it  is  shewn  to  have  been 
occasioned  by  the  personal  negligence  of  the 
master.  Such  negligence  may  be  brought  home 
to  the  master,  by  shewing  either  his  personal 
interference  to  be  the  cause  of  the  accident,  or 
that  he  negligently  retained  incompetent  servants 
whose  incompetency  was  the  cause  of  the  acci- 
dent ;  but,  in  the  absence  of  a  special  contract, 
the  master  is  not  liable  for  an  accident  not 
proved  to  hare  been  occasioned  by  his  personal 
negligence.  Ormond  v.  Holland,  El.,  Bl.  &  El.  102. 

The  principle  that  a  servant  sustaiuing  an 
injury  nom  the  negligence  of  a  fellow-servant 
while  engaged  in  the  common  employment 
cannot  recover  in  an  action  against  the  common 
master  does  not  exempt  from  liability  a  master 
who  himself  takes  part  in  the  servant's  work, 
and  whilst  so  doing  injures  the  servant  through 
negligence.  Athwix  v.  Stanivix,  3  El.  &  El. 
701  ;  30  L.  J.,  Q.  B.  183  ;  7  Jur.,  N.  S.  467  ;  4 

L.  T.  86.  .    ^ 

If  the  master  is  a  member  of  a  partnership  by 
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whom  the  seirant  is  employed,  and  the  work  in 
which  he  so  takes  part  is  within  the  scope  of  the 
common  undertaking  of  the  partnership,  his  co- 
partners are  jointly  liable  with  him  for  the 
mjory  thus  caused  to  the  servant  by  his  n^li- 
gence.    lb, 

A  workman  cannot  recover  damages  from  his 
employers  for  injnry  sustained  by  him  while  at 
work  in  their  mill,  and  resulting  from  the  build- 
ing having  been  originally  n^ligently  con- 
structed, unless  personal  negligence  is  proved 
against  his  employers  then^ves  (or  against 
some  person  acting  by  their  orders),  either  in 
having  given  directions  how  the  building  should 
be  constructed,  or  in  having  knowingly  entrusted 
the  execution  of  the  work  to  an  incompetent 
person.  Broton,  v.  Aecrington  Cotton  Spinning 
aTid  Manufacturing  Company ^  3  H.  &  C.  511  ; 
34  L.  J.,  Ex.  208 ;  13  L.  T.  94. 

Xaiter's  Knowledge  of  Bitk.] — ^Where  a  master 
builder  personally  interferes,  and  directs  his 
workmen  to  make  a  scaffolding  out  of  poles 
which  he  knows  to  be  unsound,  he  is  liable  to 
mals:e  compensation  if  the  scaffolding  gives  way, 
and  a  workman  upon  it,  in  his  employ,  who  has 
notice  of  the  unsoundness,  is  injured  thereby. 
Roberts  v.  Smith,  2  H.  &  N.  213  ;  26  L.  J.,  Ex. 
319  ;  3  Jur.,  N.  S.  469— Ex.  Ch. 

A  master  builder,  being  engaged  to  repair  a 
house,  employed  one  of  his  worlmien,  A.,  to  erect 
the  scaffolding  for  that  purpose.  A.  knew  how 
to  build  scaffoldings.  The  materials  which  were 
supplied  to  him  by  the  builder  were  in  bad  con- 
dition. The  workman  broke  several  of  the  put- 
logs (the  pieces  of  wood  between  the  wall  and 
the  upright  poles),  but  was  ordered  by  the 
builder  not  to  break  any  more,  as  they  would  do 
very  well.  The  scaffolding  having  beisn  erected 
by  A.  of  the  materials  which  were  furnished  to 
him,  an  accident  happened  to  another  workman, 
B.,  in  consequence  of  the  bad  condition  of  the 
putlogs  : — ^Held,  in  an  action  by  B.  against  the 
builder,  to  recover  compensation  for  the  injuries 
received,  that  there  was  evidence  to  go  to  the 
jury  in  support  of  B.*s  case,  and  t£at  such 
evidence  ought  to  have  been  left  to  the  jury. 
Tb. 

A  declaration  stated  that  the  defendant  was 
possessed  of  a  granary,  and  a  ladder  leading  up 
to  it;  that  the  ladder  was  wholly  unfit  and 
unsafe  for  use  ;  that  the  plaintiff  was  a  servant 
for  hire  of  the  defendant ;  that  the  defendant, 
knowing  the  premises,  wrongfully  and  deceit- 
fully ordered  the  plaintiff  to  carry  com  up  the 
ladder  into  the  granary ;  that  the  plamtiff, 
believing  the  ladder  to  be  fit  for  use,  and  not 
knowing  the  contrary,  did  carry  com  up  the 
ladder  into  the  granary,  and  by  reason  of  the 
ladder  being  unsafe  he  fell  from  it : — Held,  that 
the  declaration,  without  an  averment  that  the 
plaintiff  had  no  notice  that  the  ladder  was 
unsafe,  was  sufficient.  Williams  v.  Clough,  3 
H.  &  N.  258  ;  27  L.  J.,  Ex.  325. 

The  plaintiff  was  employed  by  the  defendant 
to  oil  dangerous  machinery.  At  the  time  the 
plaintiff  entered  upon  the  service  the  machinery 
was  fenced,  but  tne  fencing  became  broken  by 
accident.  The  plaintiff  complained  of  the  dan- 
gerous state  of  the  machinery,  and  the  defendant 
promised  him  that  the  fencing  should  be  restored. 
The  plaintiff,  without  any  negligence  on  his  part, 
was  severely  injured  in  consequence  of  the 
machinery  remaining  unf enced : — Held,  that  the 


defendant  was  liable  for  the  injnry.  Clarke  v. 
Holmes,  7  H.  &  N.  937 ;  31  L.  J.,  Ex.  366  :  8 
Jur.,  N.  S.  992  ;  10  W.  R.  405— Ex.  Ch. 

A  master  cannot  be  rendered  liable  on  the 
ground  of  negligence  by  shevring  that  the  work 
was  essential  to  the  safety  of  a  ship  on  which  the 
servant  was  employed  by  the  master,  and  that 
he  permitted  the  ship  to  leave  poit  without  its 
being  done,  and  without  having  on  board  a 
skilled  machinist  to  do  it,  and  that  it  was  out- 
side the  scope  of  the  servant*s  employment,  and 
that  he  was  unfit  to  do  it,  unless  it  is  also  shewn 
that  the  work  was  dangerous,  and  that  the 
master  knew  or  ought  to  know  that  it  was  so. 
Smyly  v.  Glasgow  and  Londonderry  Steam. 
Packet  Company,  16  W.  R.  483. 

A  master  is  not  liable  to  an  action  at  the  suit  of 
his  servant,  for  an  injury  sustained  by  the  latter, 
caused  by  the  breaking  down  of  a  carriage  in 
which  the  servant  was  riding  on  his  master^s 
business,  through  a  defect  in  the  carriage  of 
which  the  master  was  not  aware.  Priestly  v. 
Fowler,  3  M.  &  W.  1  ;  M.  &  H.  306  ;  1  Jur. 
987. 

A  declaration  stated  that  the  plaintiff  was  a 
servant  of  the  defendant  in  his  trade  of  a 
butcher ;  that  the  defendant  desired  and  directed 
the  plaintiff  to  go  with  and  take  goods  of  the 
defendant  in  a  van  of  the  defendant  then  used 
by  him,  and  conducted  by  another  of  his  ser- 
vants, in  carrying  goods  for  him  upon  a  certain 
journey  ;  that  the  plaintiff,  in  pursuance  of  such 
desire  and  direction,  accordingly  commenced 
and  was  proceeding  and  being  carried  and  con- 
veyed by  the  van,  with  the  goods  ;  and  it  became 
the  defendant's  duty  to  use  proper  care  that  the 
van  should  be  in  a  proper  state  of  repair,  and 
should  not  be  overloaded,  and  that  the  plaintiff 
should  be  safely  and  securely  carried  thereby ; 
nevertheless,  that  the  defendant  did  not  iise 
proper  care  that  the  van  should  not  be  over- 
loaaed,  or  that  the  plaintiff  should  be  safely  and 
securely  carried :  in  consequence  of  the  neglect 
of  which  duties  the  van  gave  way  and  broke 
down,  and  the  plaintiff  was  thrown  on  the 
ground  and  his  thigh  fractured  : — Held,  first, 
that  it  was  sufficiently  to  be  collected  from  the 
declaration  that  the  defendant  directed  the 
plaintiff  to  go  in  the  van  ;  but,  secondly,  that, 
even  in  that  case,  the  action  was  not  maintain- 
able,   lb, 

A  declaration  stated  that  the  defendants  were 
owners  of  a  coal  mine,  and  that  the  plaintiff 
was  employed  by  them  as  a  collier  in  the  mine, 
and  in  the  course  of  his  employment  it  was 
necessary  for  him  to  descend  and  ascend  through 
a  shaft  constructed  by  them  ;  that  by  their  negli- 
gence the  shaft  was  constructed  unsafely,  and 
was,  by  reason  of  not  being  sufficiently  lined  or 
cased,  in  an  unsafe  condition,  which  they  well 
knew  ;  and  by  reason  of  the  premises,  and  also 
by  reason,  as  they  well  knew,  of  no  sufficient  or 
proper  apparatus  having  been  provided  by  them 
to  protect  the  plaintiff  from  injuries  arising  from 
the  unsafe  state  of  the  shaft,  a  stone  fell  from 
the  side  of  the  shaft  on  his  head,  and  he  was 
dangerously  wounded.  At  the  trial  it  was  proved 
that  S.,  one  of  the  two  defendants,  was  manager 
of  the  mine,  and  that  it  was  worked  under  his 
personal  superintendence  ,*  and  that  the  plaintiff 
was  not  aware  of  the  state  of  the  shaft.  The  jury 
found  that  the  defendants  were  guilty  of  personal 
negligence  : — Held,  first,  that  on  the  finding  of 
the  jury  S.  was  liable,  and  therefore  the  other 
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defendant  was  liable  also.  Mellon  v.  Shaw,  1 
B.  &  S.  437 ;  30  L.  J.,  Q.  B.  333  ;  7  Jur.,  N,  S. 
845. 

Held,  also,  in  arrest  of  judgment,  that  the 
declaration  must  be  taken  to  allege  personal 
knowledge  in  the  defendants  of  the  state  of  the 
shaft,  and  therefore  the  action  was  maintainable. 
Ih, 

In  an  action  by  a  widow  of  a  labouring  man, 
who  had  been  employed,  with  others,  by  the 
defendant,  to  shore  up  an  arch,  which  had  sunk, 
and  was  killed  by  its  falling  upon  him : — Held, 
that  the  question  was  not  as  to  the  original  con- 
struction of  the  arch,  but  as  to  the  knowledge  of 
the  danger  at  the  time  of  the  accident,  and 
whether  the  defendant  had  any  better  means  of 
knowing  of  it  than  the  deceased ;  and  if  not,  then 
the  jury  should  find  for  the  defendant.  Ogden 
▼.  Rwmnent,  3  F.  &:  F.  751. 

Where  a  cab  proprietor  sent  out  a  restive 
horae,  he  was  held  liable  for  injuries  resulting  to 
driyer.    F^Ur  y.  Lock,  30  L.  T.  810— Ex.  Ch. 

SuAdeney  of  Allegatioiis.] — ^A  count  al- 
leged that  one  of  the  defendants  was  a  contractor 
for  the  supply  of  b^  to  the  navy,  and  the  other 
his  foreman,  having  the  control  and  management 
of  the  supply  of  ca&e,  and  of  the  slaughter  of  the 
same ;  tnat  it  was  the  duty  of  the  defendants  to 
take  care  that  sound  and  healthy  beasts  should 
be  supplied  and  slaughtered,  and  that  none  others 
should  be  supplied  for  the  purpose  ;  yet  that  they 
supplied  and  slaughtered  diseased  cattle,  whereby 
the  plaintiff,  who  was  employed  to  cut  up  the 
carcases  of  the  cattle,  became  infected  with  the 
disease  of  the  cattle.  A  second  count  alleged, 
that  the  defendants,  by  representing  slaughtered 
carcases  of  cattle  to  be  sound,  caused  and  pro- 
cured the  plaintiff  to  cut  up  the  same ;  that  the 
beasts  were  unsound  and  diseased,  whereby  he 
contracted  the  disease  and  was  permanently 
injured  :  —  Held,  that  the  counts  were  bad. 
Dame*  v.  England,  33  L.  J.,  Q.  B.  321  ;  10  Jur., 
N.  8. 1235. 

A  third  count  stating  that  the  defendants,  well 
knowing  that  certain  carcases  of  slaughtered 
cattle  were  dis^used  and  dangerous  to  persons 
cutting  up  the  same,  invited  and  employed  the 
plaintiff,  who  was  Ignorant  of  the  diseased  state 
of  the  carcases,  to  cut  up  the  same  ;  that  he,  not 
knowing  the  premises,  did,  on  the  invitation  and 
request,  and  on  the  employment  of  the  defen- 
dants, cut  up  the  carcases,  whereby  he  became 
infected  and  was  injured,  is  a  good  count.  lb. 


6.  SEBVAirr'8  OWN  Negligengb  oe  Know- 
ledge OF  Dangeb. 

Knowled^  of  and  Bisregard  of  Danger — Con- 
.tribntory  Vegligenco.]^When  a  servant  is  in- 
jured or  killed,  while  in  the  employ  of  his  master, 
by  an  accident  resulting  from  the  habitual  neg- 
ligence of  his  fellow-servants,  known  to  and 
acquiesced  in  by  the  master,  the  master  is  not 
liable  to  an  action  by  the  servant,  or,  if  killed, 
by  his  representative,  if  the  servant  has  by  his 
own  negligence  at  the  time,  in  knowing  and  dis- 
regarding the  danger,  materially  contributed  to 
the  accident.  Unless  there  is  such  contributory 
negligence  by  the  servant,  the  master  is  liable. 
Senior  v.  Ward,  1  El.  &  EL  385  ;  28  L.  J.,  Q.  B. 
139  ;  6  Jur.,  N.  S.  172  ;  7  W.  B.  261. 

A.,  who  was  in  the  employ  of  a  railway  com- 


pany, his  duty  being  to  attach  carriages  of  the 
luggage  trains  to  the  locomotive  engine,  was 
thrown  under  the  carriages,  and  severely  injured. 
There  was  evidence  that  the  company's  staff  for 
the  performance  of  this  work  was  not  suf^cient ; 
but  A.  had  been  employed  in  this  particular  ser- 
vice for  several  months  prior  to  the  accident, 
and  had  not  made  any  complaint  on  the  subject 
to  the  company : — Held,  that  the  company  was 
not  liable.  Skipp  v.  Eastern  Count  Us  Railway 
Company,  9  Ex.  223 ;  3  C.  L.  R.  186  ;  23  L.  J., 
Ex.  23. 

Under  such  circumstances,  it  is  not  a  question 
for  the  jury  whether  the  number  of  servants 
employed  by  the  company  is  sufficient  for  the 
peif  ormance  of  the  work.    Ih, 

Where  an  injury  happens  to  a  servant  while  in 
the  actual  use  of  an  instrument,  an  engine,  or 
a  machine,  in  the  course  of  his  employment,  of 
the  nature  of  which  he  is  as  much  aware  as  his 
master,  and  the  use  of  which  is  therefore  the 
proximate  cause  of  the  injury,  he  cannot,  at  all 
events  if  the  evidence  is  consistent  with  his  own 
negligence  in  the  use  of  it  being  the  real  cause, 
nor,  in  case  of  his  dying  from  the  injury,  can  his 
representative,  recover  against  his  master,  there 
being  no  evidence  that  the  injury  arose  through 
the  personal  negligence  of  his  master ;  nor  is  it 
any  evidence  of  such  personal  negligence  of  the 
master  that  he  has  in  use  in  his  works  an  engine 
or  a  machine  less  safe  than  some  other  which  is 
in  general  use.  Dynen  v.  Leach,  26  L.  J.,  Ex. 
221. 

Therefore,  where  a  labourer  was  killed  through 
the  fall  of  a  weight  which  he  was  raising  by 
means  of  an  engine  to  which  he  attached  it  by 
fastening  on  it  a  clip,  and  the  clip  had  slipped 
off  it : — Held,  that  there  was  no  case  to  go  to 
the  jury  in  an  action  by  his  representative, 
against  the  master,  although  it  appeared  that 
another  and  safer  mode  of  raising  the  weight 
was  usual,  and  had  been  discarded  by  the  orders 
of  the  master.    Ih, 

A  railway  company  employed  a  contractor  to 
do  work  upon  a  side  wall  of  a  dark  tunnel  at  a 
point  where  the  line  was  on  a  curve,  so  that 
workmen  could  not  see  a  train  approaching  till 
it  was  within  twenty  or  thirty  yards  of  them. 
The  space  between  the  rail  and  the  wall  was 
just  sufficient  for  a  workman  to  keep  clear  of  a 
train  if  sensible  of  its  approach.  Trains  passed 
the  spot  every  ten  minutes,  and  when. a  train 
passed  on  the  further  line  the  noise  would 
prevent  a  workman  from  hearing  the  approach 
of  a  train  upon  the  line-  nearest  to  him.  There 
was  no  light  at  the  spot  in  question  ;  no  one 
was  stationed  to  give,  notice  of  an  approaching 
train,  nor  was  the  speed  of  trains  slackened  on 
approaching  the  spot,  nor  was  any  signal  given 
by  whistling  or  otherwise.  The  plaintiff  was  a 
workman  in  the  service  of  the  contractor  so 
employed,  and  had  been  working  in  the  tunnel, 
though  not  at  precisely  the  same  spot,  for  a  fort- 
night, when  he  was  struck  by  a  train  while 
reaching  across  the  rails  to  find  a  tool  which  he 
had  laid  upon  the  ground.  The  juiy  found  that 
there  was  n^ligence  on  the  part  of  the  company 
in  not  provi(£ng  a  look-out  man  or  altering  the 
usual  mode  of  conduct  in  the  traffic : — Held, 
that  the  plaintiff  having  continued  the  work, 
with  full  knowledge  of  its  dangerous  nature, 
had  no  remedy  against  the  company.  Woodley 
V.  Metropolitan  Railway  Company,  2  Ex.  D. 
384  ;  46  L.  J.,  Ex.  621--0.  A. 
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Complaint  by  Servant — Continnlng  Work.] — 
A  declaration  against  a  master,  alleged  that  he 
knowingly,  carelessly,  and  negligently  erected  a 
hoarding  in  a  street,  and  left  a  machine  in  a  posi- 
tion in  which  it  was  likely  to  cause  danger  to 
the  workmen,  and  that  a  cart  accidentally  ran 
against  the  hoarding,  and  knocked  down  the 
machine  against  the  plaintiff.  The  hoarding 
had  been  erected  by  the  defendant,  a  builder, 
which  projected  too  far  into  the  street,  but 
sufficient  room  was  left  for  carts  to  pass ;  a 
heavy  machine  was  placed  inside  the  hoarding, 
and  close  to  it.  A  cart  in  passing  struck  against 
the  hoarding,  and  knocked  down  the  machine 
against  the  plaintiff,  a  workman  employed  by 
the  defendant.  The  plaintiff  had  previously 
made  some  complaint  of  the  positlcoi  of  the 
machine  to  his  master,  but  voluntarily  continued 
to  work,  though  the  machine  was  not  moved  : — 
Held,  that  there  was  no  evidence  to  go  to  the 
jury  of  the  master's  liability.  AMop  v.  Yates, 
2  H.  &  N.  768  ;  27  L.  J.,  Ex.  156. 

A  workman  employed  with  others  in  sinking 
a  pit,  being  at  the  bottom  was  injured  by  the 
fall  of  a  tub  of  water,  which  was  being  cbrawn 
up  by  machinery.  Evidence  was  given  that  the 
tackle  was  imperfect,  not  being  pulled  with  a 
safe  hook,  and  that  a  jiddy  should  have  been 
used.  He  worked  with  the  hook,  making  no 
complaint  of  it ;  a  jiddy  had  been  provided  by 
the  master,  who  had  directed  that  it  should  be 
used  when  earth  was  raised.  In  his  master's 
presence  he  had  complained  that  the  jiddy  was 
not  used  for  water.  The  master  was  at  the 
workings  several  times  each  day : — Held,  that 
the  master  was  not  liable  ;  first,  because,  as- 
suming the  injury  to  have  arisen  from  the  defect 
of  the  hook,  the  workman  himself  voluntarily 
used  it,  and  it  was  not  shewn  that  the  injury 
was  not  caused  by  his  own  rashness.  Griffiths 
V.  Oidlow,  3  H.  &  N.  648  ;  27  L.  J.,  Ex.  404. 

Held,  secondly,  because,  assuming  it  to  have 
arisen  from  the  neglect  to  use  the  jiddy,  the 
master,  having  provided  a  proper  apparatus,  was 
not  liable  for  the  neglect  of  the  fellow-workmen 
in  omitting  to  use  it.    lb. 

Expectation  of  Bepair.] — ^When  a  ser- 


vant, knowing  of  a  defect  in  machinery  which 
he  has  to  work  in  his  master's  employ,  complains 
of  it  to  him,  but  continues  in  the  use  of  it  in  the 
reasonable  expectation  of  its  being  repaired, 
and  an  accident  happens  through  its  defective 
condition,  he  is  not  precluded  Scorn,  recovering 
against  his  master.  Holmes  v.  Wortliington,  2 
F.  &  F.  533. 

Where  work  is  being  carried  on,  part  of  which 
is  unsafe  without  certain  precautions  which  the 
employer  promises  to  provide,  and  he  goes  away 
leaving  general  directions  to  get  on  with  the 
work,  and  in  his  absence  the  dangerous  work  is 
carried  on  before  the  precautions  have  been 
taken,  and  an  injury  results  to  a  workman 
eng{^B[ed  on  another  part  of  the  work,  while 
knowing  of  the  danger,  the  latter  cannot  recover 
against  the  employer.  Smith  v.  Dowell,  3  F. 
&  F.  238  ;  S.  P.,  Holmes  v.  Clarke,  post,  col.  230. 

Dangers  Incidental  to  Employment.]  —  S. 
was  a  sheet-roller  in  the  service  of  the  defen- 
dants at  their  steel  works,  and  had  been  so 
for  three  years.  Five  steam  engines  properly 
constructed  were  used  in  the  fiwtory.  Some 
stood  at  a  distance  from  the  other,  but  two  men 


only  were  employed  to  attend  to  them  all,  as  S. 
always  well  knew.  During  the  necessary  absence 
of  both  the  engine  tenters,  without  negligence 
on  their  part,  an  engine  ran  away,  or  revolved 
too  fast,  and  caused  a  drum  connected  with  it  to 
fly  to  pieces,  one  of  which,  passing  through  a 
yard,  entered  the  mill  where  S.  worked,  and 
hurt  him.  The  runaway  engine  might  have 
been  stopped  in  time  to  prevent  mischief  if  an 
attendant  had  been  near  it : — Held,  that  S. 
being  aware  of  the  dangers'  incidental  to  his 
employment,  contracted  to  take  the  risks,  and 
therefore  could  not  recover  compensation  for 
the  injuries  against  the  defendants.  Saxton  v. 
Hawksworth,  26  L.  T.  851— -Ex.  Ch. 

Knowledge  of  Fellow  -  workman*!  Incompe- 
tence.]— ^In  an  action  by  a  workman  against  his 
employer  for  negligence  in  the  construction  of 
scaffolding,   the   insecurity   of   which    it    was 
alleged  was  knoWn  to  the  defendant  but  not  to 
the  plaintiff,  the  defendant   simply  traversed 
negligence  ;  it  appeared  that  the  scaffolding  was 
made  by  a  fellow- workman,  also  in  the  employ- 
ment of  the  defendant ;  the  jury  having  found 
that  the  scaffolding  was  not  constructed  of  un- 
sound materials  supplied  by  the  defendant,  and 
that  he  did  not  know  that  the  materials  were 
unsound  ;  that  the  scaffolding  was  insecurely 
constructed,  but  that  the  defendant   did    not 
know  it,  and  that  the  plaintiff  did  know  it ;  that 
the  fellow-workman  was  incompetent  to  make 
the  scaffolding,  but  that  the  defendant  was  not 
aware  of  his  incompetency  ;^  the  judge,  upon 
these  findings,  directed  a  verdict  for  the  defen- 
dant : — Held,  first,  that  the  verdict  so  directed 
could  not  be  upheld,  inasmuch  as  the  question 
whether  the  plaintiff  knew  that  the  scaffolding 
was  insecure  was  not  put  in  issue  by  the  mere 
traverse  of  negligence  ;  and,  secondly,  that  the 
verdict  should  be  set  aside  for  misdirection  and 
a  new  trial  awarded,  upon  the  ground  that  the 
question  whether  the  defendant  had  used  due 
care  in  the  selection  of  the  fellow-workman  had 
not  been  submitted  to  the  jury.    Skerritt  v. 
SeaZlan,  11  Jr.  R.,  C.  L.  389. 

When  it  is  shewn  that  a  servant  is  incompe- 
tent, and  that  through  his  incompetency  injury 
results  to  his  f eUow-servant,  the  mere  fact  of  his 
incompetency  throws  the  onus  on  the  master  of 
shewing  that  he  exercised  due  and  reasonable 
care  in  selecting  him.  Absence  of  knowledge 
of  the  fellow-servant's  incompetency  is  not,  per 
se,  an  answer  to  the  action,  the  master's  true 
obligation  being  to  use  due  care  in  selecting  the 
servant.    IK 

To  an  action  by  a  servant  against  his  em- 
ployer for  negligence  in  choosing  a  fellow-ser- 
vant, owing  to  whose  incompetency  he  suffered 
an  injury,  it  is  not  a  sufficient  answer  that  he 
previously  to  the  injury,  for  a  reasonable  time 
in  that  behalf,  was  aware  of  the  fellow-ser- 
vant's incompetence.  Hoey  v.  Dublin  and  Bel- 
fast Junction  Jiailtvay  Company,  5  Ir.  R.,  C.  L. 
206. 

Negligence  on  the  part  of  the  plaintiff  would 
disentitle  him  to  recover ;  but  knowledge  of  the 
incompetence  of  the  fellow-servant  is  only  evi- 
dence of  negligence  on  the  plaintiff's  part  to  be 
submitted  to  the  jury.    Ih. 

Injury  by  Dog.] — C.  owned  a  mischievous  dog^ 
which  was  kept  at  his  stables  under  the  care  and 
control  of  his  coachman,  who  knew  the  dog  to  be 
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midchieToiui.  0.  snppoeed  the  dog  to  be  quite 
lumnless.  B.  baring  been  bitten  by  the  dog, 
and  baring  brooght  an  action  for  the  injuries, 
the  judge  directed  the  juiy  that  there  was 
CTidence  of  the  scienter,  since  the  knowledge 
of  snch  a  seryant  was  enough  to  make  the 
master  liable  : — Held,  that  the  direction  was 
right  Baldwin  v.  Quella,  7  L.  R.,  Ex.  325 ; 
41  L.  J.,  Bx.  167  ;  26  L.  T.  707  ;  .21  W.  R. 
16. 

The  plaintiff  was  employed  by  the  defendant 
as  a  dressmaker.  It  was  no  part  of  her  duty  to 
go  down  into  the  kitchen,  but  on  one  occasion 
she  went  there,  at  the  request  of  the  defendant, 
to  fetch  something  up.  As  she  was  leaving  the 
kitchen  a  savage  dog,  which  was  generally  tied 
up,  mahed  from  under  the  table  and  bit  her  leg. 
Ine  plaintiff  was  aware  that  a  dog  of  this  kind 
was  kept  on  the  premises.  The  judge  at  the 
trial  nonsuited  the  plaintiff,  on  the  ground  that 
as  she  was  a  servant,  and  knew  the  disposition 
of  the  dog,  no  action  was  maintainable  : — Held, 
that  the  nonsuit  was  wrong,  inasmuch  as  the 
risk  was  not  incidental  to  the  service,  and  that 
there  was  evidence  to  go  to  the  jury  of  the 
liability  of  the  defendant  for  the  injury  sustained 
by  the  plaintiff.  Mansfield  v.  Baddeley,  34  L.  T. 
696. 


IV.  UNDER  THE  FACTORY  ACTS. 

1.  Definition  op  Factoey  aitd  Manufac- 
TUBiNo  Process. 

Partieiilar  Department  of  Large  Works.]— A 
company  earned  on  works  which  formed  one 
trade  establishment,  comprising  the  business  of 
blast  furnaces,  iron  rolling  mills,  engine  building, 
and  iron  ship  building  in  all  its  branches.  The 
whole  of  the  several  branches  communicated  and 
were  open  from  one  end  to  the  other,  and  were 
confi|i^  within  one  common  boundary.  Steam 
machinery  was  used  for  the  purposes  of  the 
company,  and  in  each  department  more  than 
fifty  persons  were  employed.  A  child  under 
eleven  was  employed  as  a  rivet  boy,  and  in  the 
department  where  he  worked  steam  machinery 
was  in  use  for  cutting  and  shaping  iron  plates, 
and  rivets  were  heat^.  Both  plates  and  rivets 
were  used  in  the  building  of  iron  ships  : — ^Held, 
that  the  department  in  which  the  child  was 
employed  was  a  factory  within  the  30  &  31  Vict. 
c.  103,  snb-8.  5  (b)  (repealed).  Palmer's  Ship- 
bnUdinff  and  Iron  Company  v.  Chaytor,  4  L.  R., 
Q.  B.  209  ;  19  L.  T.  638  ;  17  W.  R.  401  ;  10  B.  & 
8.  177. 

Where  no  Large  Building  used.] — Premises, 
consisting  of  ten  acres,  in  which  the  manufac- 
ture of  cement  from  chalk  and  mud  is  carried 
on  chiefly  in  the  open  air,  and  in  which  200 
people  are  employed  in  grinding  and  washing  in 
mills,  but  in  which  there  is  no  great  building  in 
which  men  and  women  are  employed  under 
cover,  are  not  a  factory  within  30  &  31  Vict.  c. 
103  (repealed),  s.  3,  sub-s.  7.  Eedgrave  v.  Zee^ 
9  L.  R.,  Q.  B.  363  ;  43  L.  J.,  M.  0. 106  ;  30  L.  T. 
519  ;  22  W.  R.  857. 


Slate  Quarry — Xannfaetnring  Process.] — 

In  a  slate  quarry,  which  was  a  large  open  space 
extending  over  about  400  acres,  hundreds  of  men 
and  boys  were  employed  in  getting  large  blocks 
of  slate  which  were  drawn  to  other  parts  of  the 
vol.  v. 
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quarry,  and  split  with  hammers  and  chisels  into 
laminas  or  slates  ;  these  were  edged  square  or 
dressed  with  an  iron  knife  by  hand  into  separate 
articles,  and  divided  into  quantities  for  sale. 
Tombstones,  chimney-pieces.  &c.,  were  made  out 
of  the  blocks,  and  ornamented  according  to 
order.  A  boy  fourteen  years  old  was  employed 
with  other  boys  in  a  shed  on  an  open  bank  in 
shaping  the  slates.  Covered  sheds  where  the 
splitters  worked  were  erectai  in  different  parts 
of  the  quarry  : — Held,  that  the  process  of  shaping 
the  slate  was  a  "  manufacturing  process  "  within 
30  &  31  Vict.  c.  103  (repealed),  s.  3,  and  that  the 
quarry  was  not  a  factory  within   s.  3,  sub-s. 

7  ;  and  that  in  respect  of  the  making  of  the 
roofing  slates  it  was  not  a  "trade  establish- 
ment." Xient  V.  Astley,  5  L.  R.,  Q.  B.  19  ;  39 
L.  J.,  Q.  B.  3 ;  21  L.  T.  425  ;  18  W.  R,  186  ;  10 
B.  &  S.  802. 

Finishing  of  Cotton  Fabriei.] — One  whose  sole 
business  consists  in  the  finishing  of  cotton 
fabrics,  but  who  neither  bleaches  nor  dyes,  is  not 
within  23  &  24  Vict.  c.  78.  HouHirth  v.  Coles, 
12  C.  B.,  N.  S.  139  ;  31  L.  J.,  C.  P.  262  ;  6  L.  T. 
785  ;  9  Jur.,  N.  S.  261.  Hence  26  &  27  Vict.  c. 
38,  to  meet  this  case. 

Weaying  of  Cotton  Thread.] — The  weaving  or 
plaiting  by  steam  or  other  mechanical  power  of 
cotton  thread  into  a  covering  for  strips  of  steel 
to  be  used  for  making  crinoline  skirts  is  a  manu- 
facture or  a  process  incidental  to  the  manufacture 
of  a  cotton  fabric  within  7  &  8  Vict.  c.  15,  s.  73. 
Whymver  v.  Harney,  18  C.  B.,  N.  S.  243 ;  34 
L.  J.,  M.  C.  113  ;  11  Jur.,  N.  S.  269 ;  11  L.  T. 
711  ;  13  W.  R.  440. 

Business  in  Different  Places.]— Parties  carried 
on  the  business  of  calico  printers  at  two  places 
distant  from  each  other  seven  miles.  The  busi- 
ness of  a  calico  printer  consists  of  four  processes, 
viz.,  bleaching,  printing  (by  impressing  the 
pattern  on  the  bleached  cloth  by  means  of 
mordants),  dyeing,  and  finishing.  Three  of  these 
processes,  viz.,  the  bleaching,  dyeing,  and  finish- 
ing, were  performed  at  one  branch  of  the  esta- 
blishment, and  the  fourth,  viz.,  the  printing,  at 
the  other : — Held,  that  a  child  employed  on  the 
premises  where  the  bleaching,  dyeing,  and  finish- 
ing were  performed,  was  employed  in  an  inci- 
dental printing  process,  within  8  &  9  Vict.  c.  29, 
s.  2,  and  that  the  place  where  he  was  so  employed 
formed  part  of  the  establishment  where  the 
chief  process  of  printing  was  carried  on,  within 
that  act ;  and,  consequently,  that  the  parties 
were  not  liable  to  be  convicted  of  an  offence 
against  the  23  &  24  Vict.  c.  78,  in  employing  him 
without  a  schoolmaster's  certificate.  Hoyle  v. 
Oram,  12  C.  B.,  N.  S.  124  ;  31  L.  J.,  C.  P.  213  ; 

8  Jur.,  N.  S.  1164. 

A  factory  used  for  the  manufacture  of  waste 
cotton  into  half -stuff,  which  is  afterwards  con- 
veyed to  another  factory  to  be  converted  into 
paper,  is  a  factory  used  solely  for  the  manu&c- 
ture  of  paper,  within  7  &  8  Vict.  c.  15,  s.  73,  and 
the  distance  between  the  two  factories  is  imma- 
terial. Coles  V.  Diekinson,  16  C.  B.,  N.  S.  604  ; 
33  L.  J.,  M.  C.  235  ;  10  Jur.,  N.  S.  802  ;  10  L.  T. 
616  ;  12  W.  R.  918. 

A.  was  a  manufacturer  of  cotton  sewing  thread, 
and  owner  of  a  factory  at  M.,  and  of  premises  in 
L.  At  the  factory  at  M.  he  doubled  cotton  yams 
into  sewing  thread,  in  banks  ready  for  the  whole- 
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sale  market ;  for  the  retail  dealers  and  small 
consumers,  it  was  sent  to  the  premises  in  L.  in 
hanks,  and  there  wound  by  machinery  moved  by 
steam  power  on  to  bobbins  : — ^Held,  that  the 
winding  at  the  premises  in  L.  was  within  3  &  4 
Will.  4,  c.  103,  B.  1,  and  7  &  8  Vict.  c.  15,  s.  73, 
so  as  to  render  A.  liable  for  not  keeping  a  regis- 
ter of  young  persons  employed  in  his  fectory  in 
L.,  according  to  the  form  prescribed  in  schedule 
(B.)  by  7  &  8  Vict.  c.  15,  s.  27.  Haydon  v.  Tay- 
lor, 4  B.  &  S.  519  ;  33  L.  J.,  M.  C.  30 ;  9  L.  T. 
382  ;  12  W.  R.  103. 

2.  Offekces  fndeb  the  Acts. 

Employment  of  Child — Boom  near  to,  but 
without  Maohinery.] — ^A  child  under  thirteen 
was  employed  in  a  room  in  a  building,  within 
the  precincts  of  which  there  was  a  quantity  of 
machinery  moved  by  steam,  and  devoted  to  the 
manufacture  of  an  article  composed  of  wool  and 
cotton  mixed,  but  the  child  was  not  employed 
in  any  respect  upon,  or  in  attendance  to,  the 
machinery,  nor  was  there  any  machinery  in  the 
room  in  which  he  was  employed  in  pricking 
pieces  of  leather  with  an  awl,  to  fit  them  for 
adaptation  to  form  parts  of  the  thing  manufac- 
tured in  the  building : — Held,  not  to  be  a  case 
within  the  exception  in  the  3  &  4  Will.  4,  c.  103, 
and  7  &  8  Vict.  c.  15,  s.  73.  Taylor  v.  JHickei, 
12  C.  B.,  N.  8.  152  ;  31  L.  J.,  M.  C.  242  ;  9  Jur. 
N.  S.  21  ;  6  L.  T.  784. 


In  Print  Work.] — ^A  child  employed  in 


finishing  goods  in  a  shed,  in  which  finishing 
alone  is  carried  on,  but  which  communicates 
internally  with  other  buildings  in  which  printing 
is  carried  on,  is  employed  in  a  print  work  within 
8  &  9  Vict.  c.  29,  s.  2,  whether  the  particular 
finishing  is  incidental  to  the  process  of  printing 
or  not ;  and  a  surgeon's  certificate  of  its  health 
is  therefore  necessary  under  s.  20.  Hardcaitle 
V.  Jonet,  3  B.  &  S.  153 ;  32  L.  J.,  M.  C.  49 ;  9  Jur., 
N.  S.  19 ;  7  L.  T.  322  j  11  W.  R.  36. 

•For  more  than  Ten  Honre.  ] — It  is  no  offence 


against  7  &  8  Vict.  c.  15,  to  employ  a  young 
person  or  female  for  ten  hours  in  any  one  day, 
such  ten  hours  ending  at  a  period  which  is  more 
than  ten  hours  (in  addition  to  the  hour  and  a 
half  allowed  for  meal-times)  from  the  period 
another  child  or  young  person  or  female  began 
to  work.  Ryder  v.  Mills,  3  Ex.  853  ;  19  L.  J., 
Ex.  82. 


Snbititntion  of  other  Bayi  fbr  Saturday 


Half-holiday.]— A  half -holiday  of  equal  length 

may,  under  30  &  31  Vict.  c.  146  (repealed),  sched. 

1,  s.  9,  by  permission  of  the  secretary  of  state,  be 

substituted  on  some  other  day  of  the  week  for  the 

half-holiday  required  by  the  act  to  be  given  on 

Saturday  to  children,  young  persons  and  women 

employed  in  workshops  coming  within  the  act. 

Permission    having    been    given   to    substitute 

Wednesday  for  Saturday  afternoon  in  a  particu- 

lat   workshop,  an    information  was   preferred 

against  the  proprietor  for  employing  a  young 

person  after  two  P.M.  on  Wednesday: — Held, 

that  it  could  not  be  sustained.     Oamerony.  Foy, 

30  L.  T.  517. 


Under  Age.] — ^A  child  under  eight  years 


was  sent  to  a  workshop  to  be  taught  to  make  straw 
plait  and  to  read :  the  child  was  kept  in  a  room 


making  straw  plait  under  the  owner  or  occupier 
of  the  workshop's  superintendence.  The  straw 
was  provided  by  the  child's  mother,  and  the 
plait  was  taken  home  to  her,  and  she  sold  it. 
She  paid  the  occupier  %d.  a  week,  but  he  had  no 
interest  in  the  proceeds  of  the  sale  of  the  work  : 
— Held,  that  he  had  committed  the  offence  of 
employing  a  child  under  eight  years  of  age,  within 
30  &  31  Vicl.  c.  146,  ss.  6, 7  (repealed),  as  read  by 
the  aid  of  the  interpretation  clause.  Beadon  v. 
Parrott,  6  L.  R.,  Q.  B.  718 ;  40  L.  J.,  M.  C.  200 ; 
19  W.  R.  1144. 

A  person  was  the  occupier  of  and  rated  for  a 
brickyard,  and  had  sole  control  over  the  sale  of 
the  bricks.  He  received  a  sum  per  annum  for 
the  use  of  the  yard  from  a  contractor,  who  gave 
his  exclusive  services  in  making  bricks  at  a 
-certain  price  per  thousand;  he  also  found  the 
coal,  but  exercised  no  control  over  the  manage- 
ment of  the  brickyard  or  of  the  manufacturing 
process,  nor  was  he  party  or  privy  to  any  contract 
with  any  other  person  employed  in  the  yard : — 
Held,  that  he  was  not  liable,  as  an  occupier  of  a 
workshop  who  has  employed  a  child,  for  neglect* 
ing  the  provisions  of  a*  16  of  the  Workshops 
Regulation  Act,  1867,  30  &  31  Vict  c.  146 
(repealed),  with  respect  to  a  child  employed 
by  the  contractor.  Jetton  v.  Wood,  32  L.  T. 
554. 

Beport  of  Accidents.  ]— By  7  &  8  Vict,  a  1^,  s. 
22,  if  any  accident  shall  occur  in  a  factory  which 
shall  cause  bodily  injury  to  any  person  employed 
therein  of  such  a  nature  as  to  prevent  him  from 
returning  to  his  work  in  the  ractory  before  nine 
o'clock  the  following  morning,  the  occupier  of 
the  factory  shall,  within  twenty-four  hours  of 
such  absence,  send  notice  to  the  certifying  surgeon 
of  the  district : — Held,  first,  that  a  returning  to 
the  factory  before  9  A.U.  on  the  following  morn- 
ing without  the  capacity  to  work,  and  soon  after- 
wards leaving,  was  not  "returning  to  work" 
within  the  section.  Lakeman  v.  Stephenson,  3 
L.  R.,  Q.  B.  192 ;  37  L.  J.,  M.  C.  57 ;  18  L.  T. 
539 ;  16  W.  R.  509  ;  9  B.  &  S.  54. 

Held,  secondly,  that  every  accident  causing 
bodily  injury,  whether  connected  with  the  ma- 
chinery or  not,  is  within  the  section.    lb. 

Attendance  at  School — ^Bye-Laws  of  School 
Board.] — ^A  school  board  is  not  entitled  to  enforce 
the  provisions  of  its  bye-laws,  with  regard  to  the 
hours  of  attendance  of  children  at  school,  in  the 
case  of  children  employed  in  factories  who  are 
attending  efficient  elementary  schools  pursuant 
to  the  Factory  Acts.  The  Elementary  Education 
Acts  do  not  control  the  provisions  of  the  Factory 
Acts  regulating  the  education  of  children  em- 
ployed in  accoTClance  with  those  acts.  MbHot  v. 
Denham,  4  Q.  B.  D.  241  ;  48  L.  J.,  M.  C.  113  ; 
40  L.  T.  395  ;  27  W.  R.  496. 

A  bye-law  made  by  a  school  board,  with  the 
approval  of  the  Education  Department,  under  the 
Elementary  Education  Act,  18/0  (33  &  34  Vict, 
c.  75),  s.  74,  provided  that  all  children  in  the  dis- 
trict subject  to  the  act  should  attend  school  for 
thirty  hours  a  week.  The  justices  refused  to 
convict  a  father  for  neglecting  to  cause  his  son, 
between  five  and  thirteen  years  of  age,  to  attend 
school  as  required  by  that  bye-law,  because  the 
son  was  employed  in  a  boot  manufactory,  and 
attending  school  more  than  ten  hours  a  week, 
pursuant  to  the  Workshops  Regulation  Act,  1867 
(30  &  31  Vict.  c.  146),  s.  14 :— Held,  that  this 
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.  bye-law  was  not  oontraiy  to  the  s3Ction  of  the 
Workshope  Act,  which  requires  every  child  who 
is  employed  in  a  workshop  to  attend  school  for 
at  least  ten  hours  a  week  ;  and  that  the  &ther 
ought  to  have  been  convicted.  JSury  v.  Cherry- 
^hn,  1  Bx.  D.  457 ;  35  L.  T.  403. 

3.  Convictions. 

XonOTaL]— The  7  &  8  Vict.  c.  15,  s.  69,  takes 
away  certiorari  in  certain  cases  of  conviction 
under  the  act : — Held,  that  a  conviction  cannot 
m  such  cases  be  removed  on  the  suggestion  that 
the  party  was  convicted  on  summons  of  justices 
under  s.  47,  giving  unreasonable  short  notice, 
and  in  the  absence  of  himself,  or  any  one 
appearing  on  his  behalf,  except  an  attorney 
authorized  only  to  apply  for  an  adjournment, 
and  that  the  conviction  took  place  without  proof 
of  service  of  summons,  and  without  any  eviaence 
of  the  facts  charged  ;  such  objections  not  going 
to  the  jurisdiction,  ffopwoodj  Em  parte,  15  Q. 
B.  121 ;  4  New  Sess.  Cas.  174  ;  19  L.  J.,  M.  C. 
1»7. 

4.  Liability  to  Actions. 

^uziM  fh>m  Maehinery.J — In  an  action  for 
an  injury  caused  to  a  child  by  machinery  in  a 
factory,  the  declaration  averred,  that  at  the 
time  of  the  accident  the  machinery  was  not 
securely  fenced : — Held,  that  the  declaration 
was  insufficient,  in  not  alleging  that  the  machi- 
nery was  in  motion  for  a  manufacturing  process, 
no  offence  being  committed  under  7  &  8  Vict.  c. 
15,  8.  21,  unless  the  machinery  at  the  time  of 
the  accident  was  in  motion  for  a  manufacturing 
process.  Che  v.  Piatt,  7  Ex.  460  ;  21  L.  J.,  Ex. 
146;  il6  Jur.  174— Ex.  Ch.  Affirming  6  Ex. 
752  ;  2  L.,  M.  &  P.  488  ;  20  L.  J.,  Ex.  407j  15 
Jut.  732. 

The  machinery  of  a  cotton  factory  was  worked 
by  a  steam-engine,which  drove  a  horizontal  shaft, 
passing  along  the  lower  floor  of  the  factory. 
This  horizontal  shaft  moved  several  vertical 
shafts,  which  passed  through  the  upper  floors, 
and  worked  the  machinery  by  which  the  cotton 
was  manufactured  in  the  different  rooms  of  the 
factory.  One  of  these  vertical  shafts  had  its 
fencing  removed  for  the  purpose  of  repair,  and 
all  the  machines  which  were  worked  by  this 
shaft  were  at  rest ;  but  the  vertical  shaft  itself 
revolved,  and  the  process  of  manufacture  con- 
tinued to  be  carried  on  in  the  other  rooms  of  the 
factory : — ^Hcdd,  that  the  master  of  the  factory 
was  not  liable,  under  7  &  8  Vict.  c.  15,  s.  21,  for 
an  accidental  injury  occasioned  to  a  little  girl, 
in  the  room  where  no  manufacturing  process 
was  being  carried  on,  by  the  revolution  of  the 
vertical  shaft.  Coe  v.  Piatt,  7  Ex.  923  ;  22  L.  J., 
Ex.  164. 

Contributory  Kegligenoo.]— The  7  &  8 

Vict,  c  15,  s.  21,  enacts,  that  all  parts  of  a  mill- 
gearing  in  a  factory  shall  be  securely  fenced 
while  in  motion  for  any  manufacturing  process, 
and  8S.  59  and  60  impose  penalties  lor  not 
fencing.  A  declaration  against  the  occupier  of 
•a  mill  for  compensation  for  injury  sustained  from 
a  shaft,  alleged  a  breach  of  duty  by  the  defendant 
in  not  secuj^y  fencing  the  shaft,  contrary  to  the 
statute.  Plea,  that  the  driving-strap,  by  which 
the  plaintiff  was  entangled,  was  not  in  motion  for 
any  manufacturing  process,  but  was  at  rest,  and 


that  he  wilfully  and  wrongfully,  contrary  to  the 
express  command  of  the  defendant,  set  in  motion 
the  strap,  well  knowing  that  it  was  dangerous, 
and  contrary  to  the  express  command  of  the 
defendant  to  meddle  with  it,  and  thereby  the 
plaintiff  received  the  injury: — Held,  that,  assum- 
ing the  common  law  right  to  bring  an  action  for 
an  injury  occasioned  by  the  alleged  unlawful 
act,  it  was  subject  to  the  principle  that  the 
plaintiff  did  not  by  his  own  negligence  or  mis- 
conduct contribute  to  the  injury,  and  therefore 
that  the  plea  was  an  answer  to  the  action. 
Caswell  or  Casewell  v.  Worth,  5  El.  &  Bl.  819  ; 
25  L.  J.  Q.  B.  121 ;  2  Jur.,  N.  S.  116. 

The  provisions  in  the  7  &  8  Vict.  c.  15,  ss.  24, 
2p,  respecting  the  bringii^^  actions  under  the  au- 
thority of  the  secretary  of  state,  in  the  name  of 
any  person  injured  by  the  machinery  in  a  factory, 
do  not  take  away  the  right  of  the  party  injured 
to  sue  for  damages  in  person.  Nor  does  the 
imposition  of  penalties  in  s.  60.    Ih. 

Improbability  of  Aceident]  —  Declara- 
tion for  not  securely  fencing  a  shaft  while  in 
motion,  contrary  to  7  A;  8  Vict.  c.  15,  s.  21, 
whereby  the  plaintiff  was  injured.  A  plea, 
that  the  shaft  was  not  near  to  where  children  or 
young  persons  were  liable  to  pass  or  be  employed 
and  was  so  placed  and  situated  in  the  factory  that 
there  did  not  exist  any  liability  to  injury  from 
the  same  as  to  require  such  fencing  as  in  the 
declaration  mentioned,  whilst  in  motion,  and 
that  all  such  liability  was  sufficiently  guarded 
against  by  such  position  and  situation  of  the 
shaft,  is  a  bad  plea.  Doel  v.  Sheppard,  5  El.  & 
Bl.  856  ;  25  L.  J.,  Q,  B.  124  ;  2  Jur.,  N.  S.  218. 


Servant    Bemaining    with     Kachinery 


Unfoncod.] — Where  machinery  is  required  by 
statute  to  be  fenced,  and  a  servant  enters  into 
the  employment  of  the  owner  whilst  it  is  pro- 
tected, and  continues  in  the  service  after  the 
protection  is  removed  by  decay  or  otherwise, 
but  complains  of  the  danger,  and  is  promised 
that  the  protection  shall  be  restored,  the  master 
is  liable  for  injury  to  the  servant  arising  from 
the  want  of  such  protection.  Holmes  v,  darke. 
6  H.  &  N.  349  ;  30  L.  J.,  Ex.  135  j  7  Jur.,  N.  B. 
397  ;  3  L.  T.  675  ;  9  W.  R.  419.  Affirmed  on 
appeal,  9  L.  T.  178— Ex.  Ch. 

The  mill-gearing  which  under  7  &  8  Vict.  c.  1 5, 
ss.  21,  73,  and  19  &  20  Vict.  <j.  38,  s.  4,  must  be 
fenced,  includes  the  machinery,  except  the  part 
which  is  necessarily  exposed  for  the  purposes  of 
manufacture,  and  is  not  confined  to  those  parts 
by  which  the  motion  of  the  moving  power  is 
first  communicated  to  the  ma<}hine.    lb. 


For  Kogligent  Initniotion  by  Foreman.] 


— ^The  owners  of  dangerous  machinery,  who  by 
their  foreman  emp>loy  a  young  person  about  it 
unacquainted  with  its  nature  and  use,  are  bound 
to  take  due  care  that  such  person  is  duly 
instructed  therein ;  and  if  they  either  neglect 
this,  or  if  express  directions  are  given  by  the 
foreman  to  use  the  machinery  in  a  manner  that 
must  lead  to  danger,  of  which  the  young  person 
is  not  likely  to  h^  fully  aware,  they  are  liable 
for  any  injury  sustained  by  such  person  in  the 
use  of  the  machinery  in  that  manner.  Grizzle 
V.  Frost,  3  F.  &  F.  622. 


Bight  of  Administratrix   to   Sue.]— A 


company  for  the  manufacture  of  cotton  employed 

I  2 


281      MASTER  AND   SEBYA^HT— Employers  and  Workvmi  Act.      282 

a  servant  to  grease  the  bearings  between  the  fly- 
wheel and  the  spur-wheel  of  a  steam-engine  m 
their  factory.  The  fly-wheel  revolved  in  a 
wheel  race  parallel  to  a  wall  and  on  one  side  of 
it,  and  the  spur-wheel  revolved  parallel  on  the 
other  side.  The  extreme  distance  between  the 
two  wheels  was  two  feet  ten  inches,  and  the  wall 
was  two  feet  three  inches  thick.  In  a  hole  made 
in  this  wall  the  servant  stood  or  sat  while  he 
greased  the  bearings.  The  wheel  race  was  one 
which  ought  to  have  been  fenced  or  otherwise 
secured  within  7  &  8  Vict,  d  6,  s^21  (repealed).  The 
fly-wheel  on  the  side  next  the  wall  and  the  edge 
of  the  wheel  race  on  that  side  were  not  fenced. 
The  servant  having  been  at  this  work  for  five 
days,  was  found  on  the  sixth  lying  dead  on  the 
bearings,  and  it  was  not  disputed  that  he  must 
have  been  caught  and  killed  by  the  fly-wheel. 
His  administratrix  having  brought  an  action,  on 
behalf  of  herself  and  child,  against  the  company 
for  negligence  in  not  fencing  the  wheel  race  as 
required  by  the  statute  : — Held,  assuming  that 
the  deceased  was  not  guilty  of  contributory 
negligence,  either  in  undertaking  the  employ- 
ment or  conducting  it,  that  the  action  was 
maintainable.  Britton  v.  Great  Western  Cotton 
Company,  7  L.  R.,  Ex.  130  ;  41  L.  J.,  Ex.  99  ;  27 
L.  T.  125  ;  20  W.  R.  625. 


V.  UNDER  THE  EMPLOYERS  AND 
WORKMEN  ACT. 

1.  SuMMABY  Jurisdiction  op  Justices 

Genebally. 

a.   Applicable  to  what  Servant. 

AgriMdtnpal.]— The  20  Geo.  2,  c.  19,  extends 
to  labourers  of  all  descriptions,  and  not  merely 
in  the  particular  trades  or  businesses  theie 
enumerated  ;  and  consequently,  includes  wages 
earned  by  a  labourer  who  contracted  to  dig  and 
stein  a  well  for  cattle,  to  be  paid  for  by  the  foot, 
and  who  employed  another  to  assist  him  in  the 
work.    Lowther  v.  Radnor  (JSferW),  8  East,  113. 

Upon  a  rule  calling  upon  justices  to  issue  their 
warrant  of  distress  to  enforce  an  order  made  by 
two  justices  for  the  payment  of  wages  to  H.,  it 
appeared  that  she  was  hired  to  serve  at  a  farm 
for  a  year  as  a  daiiy-maid,  and  to  assist  in  the 
harvesting  of  the  hay  and  com,  if  required,  and, 
according  to  the  affidavit  of  the  master,  as  a 
servant  of  all  work  necessary  to  be  done  in 
housekeeping,  and  to  cook  for  the  servants  and 
labourers,  and  make  their  beds,  and  also  to 
attend  upon  him  and  his  family  on  their 
occasional  visits  to  the  farm,  their  residence 
being  two  miles  off : — Held,  that  there  was  evi- 
dence from  which  the  justices  might  find  that 
H.  was  a  servant  in  husbandry,  within  20  Geo. 
2,  c.  19  ;  and  therefore  the  court  made  the  rule 
absolute.  Hughes,  Ex  parte,  2  C.  L.  R.  1542  ; 
23  L.  J.,  M.  C.  138  ;  18  Jur.  447. 

A.  contracted  with  B.  to  keep  the  general 
accounts  belonging  to  his  farm,  to  weigh  out 
food  for  cattle,  and  set  the  men  to  work,  to  lend 
a  hand  to  anything  if  wanted,  and  especially  at 
all  times  to  carry  out  the  orders  of  B.  He  was 
convicted,  for  refusing  to  obey  the  oider  of  B. 
to  go  through  the  whole  of  the  cattle  stock 
under  his  charge  :~Held,  that  he  was  not  a 
servant  in  husbandry  within  4  Geo.  4,  c.  34,  s. 
3^    Davies  v.  Berwick  (^Lord),  8  El.  &  Bl.  549  ; 


30  L.  J.,  M.  C.  84  ;  7  Jur.,  N.  S.  410 ;  3  L.  T.  697 ; 
9  W.  R.  334. 

Domestio.] — A  magistrate  has  no  authority  by 
6  Geo.  3,  c.  25,  s.  4,  to  determine  disputes  be- 
tween domestic  servants  and  their  masters, 
relative  to  their  contracts  of  hiring.  Kitchen  v, 
Shaw,  1  N.  &  P.  791  ;  6  A.  &  E.  729  ;  W.,  W.  & 
D.  278. 

XaanflMtaring.] — A  contract  to  weave  certain 
goods  at  the  house  of  the  weaver  is  not  a  con- 
tract to  serve  within  4  Geo.  4,  c.  34,  s.  3,  so  as  to 
give  jurisdiction  to  a  magistrate  to  commit  the 
weaver,  for  neglecting  his  work  after  commen- 
cing upon  the  same.  Hardy  v.  Ryle,  4  M.  &  R. 
295  ;  9  B.  &  C.  603. 

The  summary  jurisdiction  given  to  justices  by 
the  4  Geo.  4,  c.  34,  s.  3,  extends  only  to  cases 
where  the  relation  of  master  and  servant  exists ; 
and,  therefore,  where  A.  had  contracted  vrith  B. 
to  build  a  wall  for  a  certain  price,  within  a 
certain  time,  and  having  performed  part  of  the 
work,  refused  to  complete  it : — Held,  not  to  be 
within  the  statute.  Lancaster  v.  Oreares,  9  B. 
&  C.  628. 

So  a  contract  '^  to  print  certain  pieces  of 
woollen  cotton  goods,"  is  not  within  4  Gteo.  4, 
c.  34,  8.  3,  and  consequently  a  bseach  of  such 
contract  is  not  punishable  under  that  statute, 
Johnson,  Ex  parte,  7  D.  P.  C.  702  ;  3  Jur.  481. 

But  a  contract  to  serve  H.  k  Co.,  calico 
printers,  as  a  designer  for  a  term  of  years,  is  an 
employment  within  4  Geo.  4,  c.  34,  s.  3.  Ormerod^ 
Ex  parte,  1  D.  &  L.  825  ;  1  New  Sess.  Gas.  38  ; 
13  L.  J.,  M  C.  73  ;  8  Jur.  495. 

By  the  Employers  and  Workmen  Act,  1875 
(38  &  39  Vict.  c.  90),  s.  4,  "a  dispute  under  this 
act,  between  an  employer  and  a  workman  may 
be  heard  and  determined  by  a  court  of  summary 
jurisdiction,  and  such  court,  for  the  purposes  of 
this  act,  shall  be  deemed  to  be  a  court  of  civil 
jurisdiction"  limited  to  \Ql.  By  S..10,  "  In  this 
act  the  expression  *  workman,'  .  .  .  means  any 
person  who,  being  a  labourer,  servant  in  hus- 
bandry, journeyman,  artificer,  handicraftsman, 
miner,  or  otherwise  engaged  in  manual  labour, 
.  .  .  has  entered  into  works  under  a  contract 
with  an  employer,  whether  the  contract  be  .  .  . 
a  contract  of  service  or  a  contract  personally  to 
execute  any  work  or  labour."  The  expression 
"court  of  summary  jurisdiction"  means  (inter 
alia)  a  stipendiary  magistrate: — Held,  that  a 
potter's  printer,  under  a  contract  with  his  em- 
ployers to  do  work  in  which  he  was  assisted  by 
"transferers,''  whom  he  himself  engaged  and 
paid,  was  a  "  workman  "  within  the  act,  and 
liable  in  proceedings  before  a  magistrate  to  pay 
damages  for  a  breach  of  his  contract  with  his 
employers,  caused  by  his  transferer's  refusal  to 
do  the  work,  although  he  was  ready  and  willing 
to  do  it.  Grainger  v.  Ayftsley,  Bromley  v.  Tarns, 
6  Q.  B.  D.  182  ;  50  L.  J.,  M.  C.  48  ;  43  L.  T.  608 ; 
29  W.  R.  242  ;  45  J.  P.  142. 

By  agreement  in  writing,  A.  agreed  to  serve 
B.  and  C,  potters,  as  a  biscuit-oven  placer,  at 
daily  wages  for  twelve  months.  By  another, 
agreement  of  the  same  date,  R.  agreed  to  serve 
B,  and  C.  for  the  same  period  as  a  biscuit-oven  « 
fireman,  to  be  paid  by  piece-work,  he  paying  A. 
wages  out  of  what  he  earned  : — Held,  that  the 
relation  of  master  and  servant  subsisted  between 
B.  and  C.  and  A.,  notwithstanding  his  wages 
were  paid  by  R.,  and  consequently  that  he  was 
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pn>perlj  ocmyicted  for  absenting  himself  from 
B.  and  C/s  serrice.  WilUtt  v.  Jioote,  6  H.  &  N. 
26  ;  30  L,  J.,  M.  C.  6  ;  3  L.  T.  276. 

An  iroivshipboilder  contracted  in  writing 
with  six  skilled  handicraftsmen  to  plate  a  vessel ; 
they  agreed  exclusively  to  serve  him  subject  to 
the  rules  and  regulations  of  the  yardi  and  to 
execute  the  whole  of  the  skilled  and  unskilled 
labour  Tequisite  to  complete  the  entire  hull  of 
the  vessel,  of  the  best  workmanship,  and  to  the 
entire  satisfaction  of  their  employer  (they  em- 
ploying and  paying  such  skilled  and  unbilled 
assistants  as  might  be  requisite  to  complete  the 
vessel  with  all  (Uspatch),  and  to  be  paid  5^.  per 
ton  for  the  work  so  done  by  them : — Held,  that 
the  contracting  parties  were  handicraftsmen  or 
artificers  within  4  Geo.  4,  c.  34,  s.  3.  Lawrence 
V.  Todd,  14  C.  B.,  N.  S.  554 ;  32  L.  J.,  M.  C.  238 ; 
10  Jut.,  N.  S.  179 ;  8  L.  T.  505  ;  11  W.  R.  836. 

So  a  person  working  manually  at  weekly 
wages  and  a  commission,  and  superintending 
other  workmen,  is  an  artificer.  Whiteley  v. 
Armitage,  13  W.  B.  144. 

A  journeyman  tailor  was  employed  to  do  any 
particular  piece  of  work  his  master  might  set  him 
upon.  There  was  no  contract  to  serve  for  any 
specific  time,  but  he  was  to  work  exclusively  for 
the  master  upon  his  premises  till  he  had  finished 
any  particular  job  which  he  had  undertaken. 
He  was  convicted  by  a  justice  for  neglecting  to 
go  on  '.with  the  making  of  a  waistcoat  which 
he  had  in  hand : — Held,  that  such  employment 
created  the  relation  of  master  and  servant,  and 
the  justice  had  jurisdiction  to  convict.  Gordon, 
Exjparte,  25  L.  J.,  M.  C.  12  ;  IJur.,  N.  8.  683. 

Baaliit] — ^Where  a  person  employed  by  an 
attorney  to  keep  possession  of  goods  seized  under 
a  fi.  fa.  made  complaint  to  a  magistrate  that  he 
could  not  obtain  payment  for  his  services,  and 
the  magistrate  having  summoned  the  attorney, 
and  heard  the  complaint,  proceeded  under  20 
Oeo.  2,  c.  19,  and  made  an  order  upon  the  attorney 
for  payment  of  a  certain  sum,  which  was  after- 
waras  levied  on  his  goods : — ^Held,  that  the 
magistrate  was  liable  to^an  action  of  trespass, 
for  that  the  service  performed  was  not  of  such  a 
nature  as  to  give  him  jurisdiction  under  the  20 
Geo,  2,  c  19.  Bramwell  v.  Penneckf  1  M.  &  R. 
409;7B.&C.  536. 

V&dcrSpeeial  Contraet— JfatuaUty.] — Bv  an 
agreement  between  W.  and  B.,  on  behalf  of  him- 
self and  his  partners,  constituting  a  «oal  oom- 
P<uiy,  W.,  in  consideration  of  wages  to  be  paid  to 
him  fortnightly  by  the  company,  contracted  to 
serve  them  faithfully  and  exclusively  as  their 
servant  as  a  collier,  and  not  to  quit  the  service  of 
the  company  without  twenty-eight  days*  notice  ; 
and  in  consideration  of  such  faithful  service,  and 
of  the  proper  performance  of  the  stipulations 
therein  mentioned,  the  company  agreed  that  W. 
should  not  be  discharged  without  twenty-eight 
•days*  notice  in  writing.  An  information  was 
afttfwards  laid,  under  4  Geo.  4,  c.  34,  s.  3,  by  F., 
^*  agent  to  B.  and  his  partners,"  silleging  the 
<x>ntract  to  be  with  **  B.  and  his  partners  :  '* — 
Held,  first,  that  the  contract,  although  the 
amount  of  wages  was  not  thereby  expressly  and 
de&iitely  fixed,  .was  not  void  for  want  of  mutu- 
ality, but  was  to  be  understood,  by  necessary 
implication,  as  binding  upon  the  employers  to 
find  work  and  pay  wages,  after  a  reasonable  rate, 
lortnigbtly.     Whittle  v.  Frankland,  2  B.  &  B. 


49  ;  31  L.  J.,  M.  C.  81 ;  8  Jur.,  N.  S.  382 ;  6  L.  T. 
639. 

Held,  secondly,  that  the  variance,  if  any,  be- 
tween the  information,  which  proceeded  in  the 
name  of  '^  B.  and  his  partners,"  and  the  agreement, 
in  which  the  employers  were  designated  as  "  the 
R.,  M.  and  H.  Coal  Company,"  was  not  calculated 
to  mislead  or  deceive  W.,  and  was,  therefore, 
within  the  operation  of  the  proviso  in  s.  1  of  the 
11  &  12  Vict.  c.  43.    Ih. 


Posting  up  of  Bules— Custom.]  —  The 


proprietors  of  a  mill  had  a  weaver  in  their  em- 
ploy who  was  paid  by  the  piece.  Rules  were 
posted  so  that  the  workpeople  passed  them  on 
going  to  their  work,  and  one  required  fourteen 
days'  notice  before  termination  of  employment. 
The  weaver  left  his  work  without  notice,  but  it 
was  not  proved  that  his  attention  had  been  called 
to  the  rules  or  that  he  had  seen  them  or  assented 
to  them,  or  was  able  to  read.  The  justices  held 
that  there  was  not  sufficient  evidence  of  a  con- 
tract to  justify  a  conviction  of  the  respondent 
under  the  Master  and  Servant  Act,  1867,  s.  9 
(repealed),  and  they  refused  to  admit  evidence 
of  custom : — Held,  that  the  rules  as  they  were 
posted,  or  a  well-known  custom  in  the  district, 
might  be  sufficient  to  establish  a  contract,  if  found 
as  a  fact  to  exist.  Cams  v.  Eatiwood^  32  L.  T. 
855. 

Contraet  not  in  Writing.]— When  a  con- 
tract for  service  in  husbandry  was  not  in  writing, 
and  had  not  been  entered  upon,  no  proceedings 
could  be  taken  to  enforce  it  under  the  Master  and 
Servant  Act,  1867,  s.  3  (repealed).  Banks  v. 
Orossland,  10  L.  R.,  Q.  B.  97  ;  44  L.  J.,  M.  C.  8  ; 
.32  L.  T.  226  ;  23  W.  R.  414. 

When  such  parol  contract  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof, 
s.  4  of  the  Statute  of  Frauds  also  prevents  its 
being  enforced  by  any  means.    lb. 

A  contract  which  is  not  enforceable  by  reason 
of  the  provisions  of  the  Statute  of  Frauds,  s.  4, 
nevertheless  is  an  existing  contract  and  is  not 
void  altogether,  and  a  fresh  contract  cannot  be 
implied  from  acts  done  in  pursuance  of  it. 
Britain  v.  Bomter,  11  Q.  B.  D.  123  ;  48  L.  J., 
Ex.  362 ;  40  L.  T.  240  ;  27  W.  R.  482— C.  A. 

By  Wife  independently  of  Husband.] — 

A  wife  could  not  enter  into  a  contract  of  service 
within  the  meaning  of  the  Master  and  Servant 
Act,  1867,  s.  2  (rep^ed),  independently  of  her 
husband.    2bmkinson  v.  Wcst^  32  L.  1.  462. 


By  Infant.]— By  38  &  39  Vict.  c.  90,  s.  4, 


disputes  between  an  employer  and  a  workman 
may  be  heard  and  determined  by  a  court  of  sum- 
mary jurisdiction,  who  may  order  payment  of  any 
sum  not  exceeding  101,  which  it  may  find  to  be 
due  as  wages  or  damages.  A  master,  under  the 
above  section,  sought  to  recover  from  an  Infant  a 
sum  of  money,  as  damages  for  breach  of  contract 
in  absenting  himself  from  service.  By  the  con- 
tract the  infant  undertook  to  serve  the  master  for 
five  years,  at  a  certain  scale  of  wages  therein 
specified,  power  being  reserved  to  the  master,  in 
case  he  should  cease  to  carry  on  business,  or  find 
it  necessary  to  reduce  the  operation  of  his  works 
from  want  of  materials,  strikes,  &c.,  to  terminate 
the  contract  on  giving  fourteen  days*  notice  of 
his  intention  so  to  do.  The  justices  held  that  the 
contract  was  invalid  as  against  the  infant,  an<l 


235      MASTER  AND   SEBYANT— Employers  and  Workmen  Act.      286 


accordingly  dismissed  the  Bommons : — Held,  that 
if  the  provisions  contained  in  the  agreement 
were  common  to  labour  contracts,  or  were  such 
as  the  master  was  reasonably  justified  in  im- 
posing, and  if  the  wages  were  a  fair  compensation 
for  the  services,  the  contract  was  beneficial  and 
therefore  binding,  and  the  case  was  accordingly 
remitted  to  the  justices  for  further  consideration. 
Leslie  v.  MtzpatHch,  3  Q.  B.  D.  229  ;  47  L.  J., 
M.  C.  22  ;  37  L.  T.  446. 

An  agreement  in  writing  was  entered  into  by 
an  infant  to  serve  a  master,  and  no  one  else,  for 
twelve  months.  The  infant  entered  into  the  ser- 
vice. By  the  terms  of  the  agreement  the  master 
was  authorized  to  stop  the  wages  of  the  Infant 
at  any  time  during  which  the  master^s  steam-en- 
gine should,  for  any  reason,  stop  working  ;  but 
the  master  was  not  compelled  to  provide  employ- 
ment for  the  infant  during  such  time : — Held, 
that  the  agreement  was  inequitable  and  void,  and 
the  court  quashed  a  conviction  of  the  infant  for 
absenting  himself  without  leave.  Iteg,  v.  Lord, 
12  Q.  B.  757 ;  3  New  Sess.  Cas.  246 ;  17  L.  J., 
M.  C.  181 ;  12  Jur.  1001. 

b.  For  what  KiAconduct. 

Absenoe  without  Leave  or  Lawftil  Ezense.] — 

To  render  an  artificer  liable  for  absenting  himself 
from  service,  it  is  necessary  not  only  that  he 
should  absent  himself  without  a  lawful  excuse, 
but  that  he  should  have  a  guilty  knowledge  that 
he  has  no  lawful  excuse.  Rider  v.  Wood,  2  £1. 
&  El.  338  ;  29  L.  J.,  M.  C.  1  ;  5  Jur.,  N.  S.  1364  ; 
1  L.  T.  30  ;  ff  W.  R.  23. 

On  5th  of  July,  1858,  A.,  an  artificer,  made  a 
written  contract  with  P.,  signed  by  A.  and  P.,  to 
serve  P.  for  five  years  from  that  date,  and  then 
entered  into  the  service.  On  15th  of  October, 
1858,  A.,  so  being  in  P.*s  service,  made  a  written 
o6ntract  with  H.,  signed  by  them  both,  to  serve 
H.  for  five  years  from  this  latter  date.  On  the 
next  day  A.  refused  to  enter  into  H.'s  service, 
giving  as  a  reason  that  P.  insisted  on  his  remain- 
ing in  his  (P.'s)  service  : — Held,  that  A.  could 
not  be  convicted  for  not  entering  into  H.'8  service, 
if  he  had  a  lawful  excuse  for  not  entering  into  it ; 
and  that  the  fact  that  he  could  not  do  so  without 
committing  the  criminal  offence  of  absenting 
himself  from  P.*s  service  was  sufficient  to  con- 
stitute such  an  excuse.  Ashmore  y.  fforton,  2 
El.  &  El.  860 ;  29  L.  J.,  M.  C.  13  ;  6  Jur.,  N.  S. 
15  ;  1  L.  T.  58. 

The  absenting  himself  from  a  weekly  employ- 
ment without  notice  and  without  a.ssigning  cause 
by  a  workman,  and  a  complaint  thereon  to 
justices,  shews  a  dispute  arising  out  of,  or  inci- 
dental to,  their  relation  as  employer  and  work- 
man, so  as  to  giye  justices  jurisdiction  under  the 
Employers  and  Workmen  Act,  s.  4,  notwith- 
standing that  the  workman  had  not  expressly 
had  notice  that  a  week's  notice  was  necessary 
before  leaving  the  service,  and  that  he  said 
nothing  to  dispute  that  fact.  Cleniton  v.  Hub- 
hard,  1  Ex.  D.  179  ;  45  L.  J.,  M.  C.  69  ;  33  L.  T. 
814;  24W.  R.  312. 

Convietion  for.] — A  coal  miner  had  been 

convicted  by  a  justice,  under  30  &  31  Vict.  c.  141 
(repealed),  of  neglecting  to  fulfil  a  contract  of 
service  with  his  employers,  and  absenting  him- 
self without  just  cause  or  lawful  excuse.  The 
contract  was  to  give  and  take  fourteen  days* 
l^otice,  and  the  emplo^^rs  had  receiy^  notice  1 


I  of  that  length  from  one  of  their  workmen  that 
I  the  whole  of  the  men  employed  by  them  would 
'  leave  unless  two  non-union  men  were  discharged. 
I  No  evidence  was  given  of  any  authority  foom 
the  miner  to  his  fellow-worlman  to  give  the 
notice ;  and  when  the  period  elapsed  the  non- 
union men  were  not  discharged.    The  miner  and 
some  others  left  work,  and  the  remainder  con- 
tinued in  the  employ  : — Held,  that  the  conviction 
was  right.    Smart  v.  Pessol,  30  L.  T.  632. 

A  fiie-iron  forger,  in  1871,  agreed  to  serve  five 
years.  On  the  Ist  of  April,  1873,  he  was  sum- 
moned under  the  Master  and  Servant  Act,  1867 
(30  &  31  Vict.  c.  141)  (repealed),  for  absenting 
himself  from  his  employers*  service,  and  was,  on 
the  13th  of  May,  oidered  to  pay  112.  8«.  to  his 
employers  as  compensation  for  the  breach  of 
contract,  which  sum  was  paid.  Not  having 
returned  to  his  employment,  he  was  again  sum- 
moned, and,  on  the  7th  of  July,  ordered  to  fulfil 
his  contract  and  to  give  security  for  its  fulfil- 
ment, and  in  default  to  be  imprisoned  for  a  term 
not  exceeding  three  months.  He  did  not  comply 
with  the  order  and  underwent  three  months 
imprisonment.  On  his  liberation  he  continued 
to  absent  himself,  and  was  again  summoned  ior 
absenting  himself  from  his  employers*  service, 
and  ordered,  on  the  18th  of  November,  to  pay 
III.  14*.  to  his  employers  as  compensation  : — 
Held,  that  the  orders  did  not  annul  the  contract 
of  service,  and  were  no  bar  to  the  subsequent 
summons  and  order  of  the  18th  of  November; 
and  that  that  order  was  rightly  made.  Cutler  v. 
Turner,  9  L.  R.,  Q.  B.  602  ;  43  L.  J.,  M.  C.  124 ; 
30  L.  T.  706  ;  22  W.  R.  840. 

By  a  memorandum  in  writing,  Y.  agreed  to 
serve  M.  as  a  cutler  for  three  years,  and  M. 
agreed  to  employ  him  and  pay  him  for  his  work 
according  to  a  schedule  of  prices*  Having  quitted 
his  service  during  the  term,  he  was  convicted 
and  imprisoned  for  twenty-one  days,  for  unlaw- 
fully absenting  himself  from  his  service.  After 
his  dischaige  from  prison,  he  did  not  return  to 
the  service  of  M.,  but  went  and  worked  else- 
where. On  a  second  information  laid  against 
him  for  unlawfully  absenting  himself  from  the 
service,  it  was  proved  to  the  satisfaction  of  the 
justices  that  on  the  first  occasion  he  absented 
himself  on  account  of  a  difference  with  his 
master  as  to  the  scale  of  prices  ;  that  when,  after 
his  discharge  from  prison,  he  refused  to  return, 
he  was  advised  by  his  attorney  that  he  was  not 
bound  to  do  so ;  and  the  justices  stated  that 
they  thought  it  very  probable  that  he  bon&  fide 
believed  what  his  attorney  told  him.  The  j ustices 
convicted  him  under  the  6  Geo.  3,  c.  25,  for  unlaw- 
fully absenting  himself,  and  sentenced  him  to 
one  month's  imprisonment : — ^Held,  that  the  con- 
viction could  not  be  sustained  ;  first,  because  the 
servant  in  refusing  to  return  appeared  to  have 
been  acting  bon&  fide  in  the  exercise  of  a  sup- 
posed right ;  secondly,  because  the  proyisions  of 
the  6  Geo.  3,  c.  25,  s.  4,  relating  to  this  matter^ 
are  repealed  or  superseded  by  the  4  Geo.  4,  c.  34  ; 
and  thirdly,  because  the  servant  having  been 
once  convicted  for  a  departure,  with  intent  to. 
leaye  his  service  alt<>gether,  could  not  be  con- 
victed a  second  time  under  the  6  Geo.  3,  c.  25,  s.  4.. 
Beg,  V.  Toule,  6  H.  &  N.  753  ;  30  L.  J.,  M.  C.  234  ; 
4  L.  T.  299  ;  9  W.  R.  637. 

A  servant  having  been  convicted,  under  4  Geo* 
4,  c.  34,  s.  3,  for  absenting  himself  without  leaye 
or  lawfixl  excuse  from  his  service,  and  imprisoned, 
and  still  refusing  to  return  after  his  imprisonment 
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Jacklin,  Em  parte,  2  D.  &  L.  103  ;  1  New  Sess, 
Gas.  280 ;  13  L.  J.,  M.  C.  139 ;  S,  C,  nom,  Iteg. 
V.  Fytdhe,  8  Jur.  676. 


to  the  seirioe,  the  tenn  of  which  is  incomplete, 
may  be  again  convicted ;  and  it  is  immaterial  that 
he  intended  in  the  first  instance  to  break  the  con- 
tract once  for  all,  or  bon&  fide  believed  that  in 
point  of  law  the  first  imprisonment  pat  an  end  to 
the  contract*  Un,win  v.  Clarke,  1  L.  B.,  Q.  B.  417  ; 
So  L.  J.,  M.  C.  193  ;  12  Jur.,  N.  S.  429  ;  14  L.  T. 
356  ;  14  W.  R.  688. ' 

A  potter  was  convicted  and  sentenced  to  im- 
prisonment for  leaving  his  service  before  the 
time  of  contract  was  expired.  After  the  im- 
prisonment had  expired,  but  before*  the  original 
time  of  contract  had  expired,  he,  not  having 
returned  to  the  service,  was  again  convicted  for 
absenting  himself : — ^Held,  that  the  second  con- 
viction was  good,  as  the  contract,  notwith- 
standing the  first  conviction  and  imprisonment, 
was  not  dissolved.  Baiter,  Ex  parte,  7  £1.  &  Bl. 
697  ;  26  L.  J.,  M.  C.  193  ;  3  Jnr.,  N.  S.  514  :  8.  C, 
and  8,  i>.,2  H.  &  N.  219 ;  26  L.  J.,  M.  C.  165  ;  3 
Jnr^  N.  S.  937. 

Hon-ftUfllniant  of  Contraet.] — ^A  magistrate  has 
ajorisdiotion  onder  4  Geo.  4,  c.  34,  to  dischai^,  un- 
less it  shall  appear  to  him  that  the  servant "  E^all 
not  have  fuMiled  sach  contract,  or  hath  been 
guilty  of  any  other  misconduct  or  misdemeanor 
as  aforesaid."  Lilly  v.  Elwin,  11  Q.  B.  742  ;  17 
L.  J.,  Q  B.  132 ;  12  Jar.  623. 

An  information  by  a  master  under  32  &  33 
Vict.  c.  85,  claimed  a  fulfilment  of  the  contract, 
bat  not  payment  of  damages  in  the  alternative : 
— ^Held,  that  it  was  not  invalid  to  sustain  an 
order  for  fulfilment.  Crane  v.  Powell,  4  L.  R., 
C.  P.  123  ;  38  L.  J.,  C.  P.  43  ;  20  L.  T.  703  ;  17 
W.  R.  161. 

The  justices  on  the  information  ordered  that 
the  servant  should  fulfil  the  contract,  and^they  ad- 
judged that  if,  upon  a  copy  of  a  minute  of  the 
order  being  served  on  him,  he  should  neglect,  or 
refuse  to  comply  with  the  same,  he  should,  for 
such  his  disobedience,  be  imprisoned  for  one 
calendar  month  : — Held,  that  if  the  justices  had 
not  jurisdiction  to  imprison  the  servant,  except 
on  a  fresh  summons  after  he  had  disobeyed  the 
Older,  the  latter  part  of  the  order  might  be  re- 
jected as  surplusage,  and  the  oider  itself  was 
still  good.    Ih. 

D.  was  employed  by  B.  under  a  contract,  by 
the  terms  of  which  he  was  to  keep  the  genend 
acooonts  belonging  to  a  farm  of  B.,  to  weigh  out 
food  for  cattle,  to  set  the  men  to  work,  to  lend 
a  hand  to  anything  if  wanted,  and  in  all  things 
to  carry  out  his  orders.  He  entered  upon  the  em- 
ployment, and  in  the  course  of  it  was  ordered  by 
B.  to  go  through  the  whole  of  the  catUe  stock 
under  his  charge  on  the  iburm,  and  to  give  par- 
ticulars of  all  Uie  animals  which  had  died  under 
his  care,  and  all  bullings  and  calvings  which 
had  taken  place.  Having  refused  to  obey  the 
order  he  was  summoned  before  justices,  and 
convicted  under  4  Geo.  4,  c.  34,  s.  3,  for  such 
refusal.  On  appeal  against  this  conviction  : — 
Held,  that  it  was  bad  ;  because,  assuming  that 
he  was  such  a  servant,  he  had  not  been  guilty  of 
any  misconduct  or  misdemeanor  in  the  execution 
of  his  contract  to  serre  in  that  capacity.  Davies 
v.  Berwieh  CLord),  3  Bl.  &  Bl.  649 ;  30  L.  J., 
M.  C.  84 ;  7  Jur.,N.  S.  410 ;  3  L.  T.  697  ;  9  W.  B. 
334. 

Felony.]  -—The  4  Geo.  4,  c.  34,  s.  1,  does  not 
authorize  magistrates  to  punish  misconduct  on 
the  part  of  a  servant  which  amounts  to  a  felony. 


0.  Procedure. 

Infomiation.] — The  return  to  a  habeas  corpus 
stated  that  S.  T.  was  detained  under  a  warrant  of 
commitment  and  conviction  by  a  justice,  which, 
after  reciting  a  complaint  by  R.  T.,  agent  of  J. 
D.,  that  S.  T.  had  contracted  with  J.  D.  to  serve 
J.  D.  in  the  ca{>acity  of  a  miner,  and  had  entered 
into  such  service  and  did,  before  the  term  of  his 
contract  was  completed,  absent  himself  from  his 
service,  and  did  thereby  neglect  to  fulfil  the  same 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  set  forth  the  contract  of 
service,  and  evidence  of  S.  T.  having  left  the 
service  without  the  consent  of  J.  D.,  and  con- 
victed S.  T.  of  the  offence  charged  in  the  in- 
formation and  complaint : — Held,  that  no  offence 
was  laid  in  the  infoimation,  though  it  followed 
the  words  of  the  4  Geo.  4,  c.  34,  s.  3,  inasmuch 
as  it  did  not  appear  that  the  absence  of  S.  T. 
was  without  lain^ul  excuse  ;  and  the  prisoner  was 
discharged.  Jleg,  v.  2\ir7ier,  2  New  Sess.  Cas. 
403;  9Q.B.80;  16  L.  J.,  M.  C.  140  ;  10  Jur.  522. 

Commitment  Warrants — ^Validity.] — A  com- 
mitment under  4  Geo.  4.  c.  34,  s.  2,  which  states 
that  the  defendant,  a  miner,  had  contracted  to 
serve  A.,  but  omits  the  words  *'  in  the  employ- 
ment of  a  miner,"  is  ill.  Jteg,  v.  Jofiet  or  Lewis, 
1  New  Sess.  Cas.  3  ;  1  D.  Jc  L.  822 ;  13  L.  J.,  M. 
C.  46  ;  8  Jur.  470. 

So  a  commitment,  stating  that  complaint  had 
been  made  against  B.,  servant  to  G.,  for  miscon- 
duct in  his  said  service,  is  insufficient,  for  not 
stating  the  nature  of  the  service.  Copestick,  In 
re,  1  New  Sess.  Cas.  181  ;  13  Ir.  J.,  M.  C.  161. 

A  warrant  of  committal  stated,  that  A.  con- 
tracted to  serve  H.  &  Co.,  calico  printers,  '^  as  a 
designer,"  and  that,  whilst  he  wbs  in  such  ser- 
vice, and  in  the  execution  of  the  said  contract, 
he  was  gniilty  of,  &c. : — Held,  that  it  was  not 
necessary  to  state  under  which  of  the  various 
classes  of  employthent  enumerated  in  the  4  Geo. 
4,  c.  34,  8.  3.  that  of  a  designer  came,  and  that 
it  was  sufficient,  if  the  court  should  be  of  opinion 
that  a  designer  was  a  service  or  employment 
within  that  section.  Ormerod,  Ex  parte,  1  D. 
&  L.  826  ;  1  New  Sess.  Cas.  38  ;  13  jl..  J.,  M.  C. 
73  ;  8  Jur.  495. 

Upon  a  complaint  against  a  servant  for  absent- 
ing himself  from  his  service,  the  conviction  ad- 
judged that  he  should  be  imprisoned  in  the 
house  of  correction,  there  to  remain  and  be  held 
to  hard  labour  for  one  month.  The  commitment 
required  the  keeper  to  receive  him  into  custody, 
there  to  remain  and  be  corrected,  and  held  to 
hard  labour  for  one  month  (following  the  words 
of  20  Geo.  2,  c  19,  s.  2)  :— Held,  that  the 
*^  correction  "  therein  mentioned  must  be  under- 
stood to  mean  something  beyond  the  hard 
labour,  and  therefore  that  the  commitment  was 
bad,  as  varying  in  this  respect  from  the  convic- 
tion, and  authorizing  a  punishment  not  warranted 
by  the  statute.  Wood  v,  Fenwick,  10  M.  &  W. 
195. 

A  party  was  committed  by  a  magistrate,  under 
4  Geo.  4,  c.  34,  s.  3,  by  a  warrant  of  commitment, 
which  was  in  the  following  form  : — "  To  the  con- 
stable of  M.,  Surrey,  &c.  Whereas,  information 
and  complaint  hath  been  made  unto  me,  one,  &c., 
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noon  the  oaths  of  J.  H.  and  S.  M;,  both  of  M.,  in 
the  said  county  of  8.,  calico  printers,  that  W.  J., 
of  M.  aforesaid,  in  the  county  aforesaid,  calico 
printer,  did,  on  Wednesday,  the  8th  of  May  inst., 
contract  with  the  said  S.  M.  to  print  certain 
pieces  of  woollen  cotton  goods,  and  that  the  said 
W.  J.  had  adopted  such  contract,  and  entered  into 
the  service  of  the  said  S.  li.  under  such  contract, 
and  that  the  said  W.  J.  hath,  in  his  said  service, 
been  guilty  of  divers  misdemeanors,  miscarriages, 
and  ill  behaviour  towards  the  said  S.  M.,  and 
particularly  with  having,  on  the  9th  of  May 
inst.,  refused  to  perform  sach  contract,  and  left 
his  said  work  unfinished,  and  the  service  of  the 
said  S.  M.,  without  his  license  or  consent.  And 
whereas,  in  pursuance  of  the  statute  in  that  case 
made  and  provided,  I  have  duly  examined  the 
proofs  and  allegations  of  both  the  parties,  touch- 
ing the  matter  of  the  complaint,  and,  upon  due 
consideration  had  thereof,  have  adjudged  and 
determined,  and  do  hereby  adjudge  and  deter- 
mine, the  said  complaint  to  be  true."  It  then 
commanded  the  constable  to  convey  the  party  to 
the  house  of  correction,  and  deliver  him  to  the 
keeper  thereof,  who  was  ordered  to  detain  him  in 
custody : — Held,  that  this  was  a  commitment  in 
t^ecution,  and  that  it  was  bad,  because  it  did 
not  shew,  either  that  the  contract  was  entered 
into,  or  the  work  refused  to  be  done,  or  the  party 
found,  within  the  jurisdiction  of  the  mi^strate. 
Johnson  v.  Reid,  6  M.  &  W.  124. 

A  warrant  of  commitment  of  a  servant  for 
leaving  his  master^s  employment  is  bad,  if  it  does 
not  aver  either  that  the  contract  was  in  writing, 
or  that  the  service  had  been  entered  upon. 
Askew,  Ex  parte,  2  L.,  M.  &  P.  429  ;  20  L.  J.,  M. 
C.  241  ;  15  Jur.  705. 

A  warrant  of  commitment  under  4  Geo.  4,  c. 
34,  ss.  1,  3,  should  state  that  the  examination 
was  on  oath,  and  taken  in  the  presence  of  the 
defendant.  Gray,  £x  parte,  1  New  Sess.  Cas. 
354  ;  2  D.  &  L.  539  ;  14  L.  J.,  M.  C.  26  ;  8  Jur. 
1049  ;  8,  P.,  Reg.  v.  Jones,  1  New  Sess.  Cas.  3  ; 
1  D.  &  L.  822  ;  13  L.  J.,  M.  C.  46  ;  8  Jur.  470. 

A  commitment  of  a  servant  under  4  Geo.  4,  c. 
34,  s.  3,  for  absenting  himself,  need  not  set 
forth  the  evidence  on  which  the  conviction  pro- 
ceeded ;  but  it  must  shew  on  the  face  of  it  that 
the  servant  has  been  convicted  of  an  offence 
within  the  meaning  of  the  act.  It  is  therefore 
not  sufficient  that  it  shews  that  the  servant 
absented  himself  without  assigning  any  sufficient 
reason.  Geswood,  In  re,  2  El.  &  Bl.  952  ;  2  G. 
L.  R.  269  ;  23  L.  J.,  M.  C.  35 ;  17  Jur.  1163. 

A  return  to  a  habeas  corpus  set  forth  a  warrant, 
which  recited  that  the  prisoner  had  been  on  the 
same  day  convicted  before  a  justice  of  an  o£fence 
against  the  4  Geo.  4,  c.  34,  s.  3,  and  that  the 
justice  had  adjudjged  that  he  should  be  com- 
mitted for  two  months,  and  commanded  the 
constable  to  take  and  the  gaoler  to  receive  him : 
— Held,  that  the  conviction  and  warrant  of  com- 
mitment might  be  in  separate  instruments  ;  that 
this  instrument  was  a  warrant  of  commitment, 
and  therefore  it  was  no  objection  that  it  did  not 
set  forth  the  evidence  b^ore  the  justice,  nor 
state  that  it  was  taken  in  the  presence  of  the 
prisoner  or  upon  oath.  Bailey,  In  re,  3  El.  & 
Bl.  607  ;  2  C.  L.  R.  1645  ;  23  L.  J.,  M.  C.  161  ; 
18  Jur.  930. 

Held,  also,  that  it  might  be  shewn  by  affi- 
davits that  there  was  no  evidence  before  the 
justice  of  such  a  contract  to  serve  as  would  give 
him  jurisdiction  \  but  that  if  there  was  any  evi- 


dence to  justify  the  finding  of  the  justice,  the 
court  could  not  interfere.    Ih, 

The  return  to  a  habeas  corpus  stated,  that  the 
prisoner  was  committed  for  three  months  by  war- 
rant of  a  justice  set  forth  in  the  return,  reciting 
a  conviction  by  the  justice,  on  which  the  war- 
rant purported  to  proceed,  for  an  offence  under 
the  4  Geo.  4,  c.  34,  s.  3.  The  recited  conviction 
was,  on  the  face  of  it,  bad.  The  return  then 
stated,  that,  a  week  after  such  commitment,  the 
prisoner  being  still  in  custody,  the  same  justice 
delivered  to*the  gaoler  another  warrant  of  com- 
mitment, reciting  and  grounded  upon  a  con- 
viction of  the  same  date  as  the  first,  by  the  same 
justice,  setting  forth  the  same  offence,  and  im- 
posing the  same  punishment.  In  this  conviction 
no  material  defect  appeared  : — Held,  that  the 
prisoner  was  not  entitled  to  be  discharged,  the 
return  shewing  a  good  warrant,  under  which  he 
was  in  custody.  Reg,  v.  Richards,  5  Q.  B. 
926  ;  D.  &  M,  777  ;  13  L.  J.,  M.  C.  147 ;  8  Jur. 
762. 

A  habeas  corpus  having  issued,  directed  to  the 
keeper  of  a  house  of  correction  in  the  borough  of 
Kingston-upon-Hull,  to  bring  up  S.,  a  pHsoner, 
detained  in  his  custody ;  he  made  a  return, 
setting  out  a  warrant  of  commitment  by  a  magis- 
trate of  the  borough,  stating  that  S.  did  unlaw- 
fully aid  and  abet  T.,  a  handicraftsman,  who  had 
contracted  in  writing  to  serve  H.,  a  shipbuilder, 
in  neglecting  and  refusing  to  commence  his  ser- 
vice with  H.,  according  to  his  contract.  The 
return  then  stated  that  whilst  S.  was  in  the 
keeper's  custody,  the  same  magistrate  delivered 
to  him  another  warrant  of  commitment,  which 
stated  that  S.  was  duly  convicted,  "  for  that  T., 
a  handicraftsman,  did,  at  the  parish  of  Holy 
Trinity,  in  the  borough,  contract  vnth  H.,  a  ship- 
builder, to  serve  him  in  the  capacity  of  a  ship- 
wright, for  a  period  not  then  expired,  the  contract 
being  in  writing  and  signed  by  the  contracting 
parties  ;  and  that  T.  did  not  then  and  there,  or 
at  any  day  since  then,  enter  into  his  service, 
according  to  his  contract,  and  that  he  had  not 
the  consent  of  H.  nor  any  lawful  excuse  for  such 
his  default  in  not  entering  into  his  service  ;  and 
that  S.,  before  the  committing  of  the  offence  by 
T.,  unlawfully  did  aid,  abet,  counsel  and  procure 
T.  the  said  offence  in  manner  and  form  aioresaid 
to  commit ;  that  is  to  say,  S.  did  then  and  there 
aid,  abet,  counsel  and  procure  T.  so  as  aforesaid 
not  to  enter  his  service  according  to  the  said  con- 
tract ;  "  and  it  was  thereby  adjudged  that  S.,  for 
his  offence,  should  be  imprisoned  in  the  house  of 
correction  in  the  borough,  &c.  The  first  warrant 
of  commitment  was  bad  on  the  face  of  it : — 
He.Id,  first,  that  the  defect  in  the  first  warrant 
was  cured  by  the  second,  it  appearing  by  the 
return  that  the  second  was  substituted  by  the 
same  magistrate  as  an  amendment  of  the  first. 
Smith,  In  re,  3  H.  &  N.  227  ;  27  L.  J.,  M.  C. 
186. 

Held,  secondly,  that  the  second  warrant  suf- 
ficiently stated  that  S.  aided  T.,  **  knowing  that 
he  had  not  the  consent  of  H.,  or  any  lawful 
excuse  for  not  entering  into  his  service."    Ih. 

Held,  thirdly,  that  the  warrant  was  not  bad, 
because  it  stated  that  S.  "  did  aid,  abet,  counsel, 
and  procure,"  without  stating  of  which  offence 
he  was  convicted.    Ih, 

Held,  fourthly,  that  an  affidavit  could  not  be 
received  for  the  purpose  of  shewing  that  T.  did  ' 
not,  in  fact,  contract  within  the  borough,  as 
stated  in  the  warrant,    Ih, 
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Appaftlt—lTnder  17  G«o.  8,  o.  66.]— Under  17 
Geo.  3,  c  56,  ss.  I,  2,  20,  22,  two  justices  may 
oonrict  and  sentence  to  imprisonment ;  and  the 
paitj  oonvicted  may  appeal  to  the  sessions, 
giTing  notice  to  the  justices  at  the  time  of  con- 
Tiction,  and  at  the  same  time  entering  into 
recognizance  with  sufficient  sureties  to  try  the 
appeal  and  abide  the  judgment  of  the  sessions  ; 
but  if  he  do  not  at  such  time  enter  into  such 
recognizance,  the  convicting  justices  are  to 
<x>mmit  him  till  the  sessions,  unless  such  recog- 
nizance be  sooner  entered  into,  and  are  to  trans- 
mit the  conviction  to  the  sessions,  and  the 
sessions,  on  proof  of  notice  of  appeal,  and  on 
receiving  the  conviction,  are  to  hear  the  appeal ; 
and  if  the  conviction  be  affirmed,  the  par^  is  to 
suffer  the  punishment  originally  adjudged,  the 
time  of  imprisonment,  if  inflicted,  being  com- 
puted from  the  time  of  affirmance,  unless  the 
party  has  been  imprisoned  under  the  original 
conviction,  in  which  case  the  time  for  which  he 
has  been  so  confined  is  to  be  included  in  tlie 
order  of  confirmation.  B^.  v.  Twyfordy  5  A.  & 
B.  430 ;  ^  N.  &  If.  836. 

By  17  Geo.  3,  c.  56,  s.  20,  an  appeal  is  given  to 
the  sessions  against  certain  convictions,  the 
party  giving  notice  in  writing  to  the  justices 
convicting,  and  entering  into  a  recognizance  to 
try  the  appeal,  and  those  justices  are  required  to 
give  notice  to  the  party  of  his  right  to  appoEd  ; 
if  those  justices  do  inform  him  of  such  right, 
without  saying  anything  about  the  notice,  and 
he  enters  into  the  recognizance,  the  sessions  are 
bound  to  receive  the  appeal,  though  he  did  not 
give  the  notice  in  writing.  Ilex  v.  Leeds  (Jus- 
tices\  4  T.  R.  583. 

Or  if  the  justices  at  the  time  of  such  convic- 
tion make  known  to  the  party  convicted  his 
right  to  appeal,  and  he  declines  appealing,  they 
need  not  go  on  to  inform  him  of  the  necessary 
steps  to  be  taken  in  order  to  appeal.  Rex  v, 
ir.  R,  Yorkshire  (Justiees^  3  M.  &  S.  493. 


Prniishments.  ]— Under  20  Geo.  2,  c.  19,  s.  2,  if 
a  justice  of  the  peace  upon  a  complaint  made  to 
him  of  misconduct,  sentences  the  offender  to  be 
committed  to  the  house  of  correction  for  a  time 
not  exceeding  one  calendar  month,  he  must,  if 
he  intends  to  proceed  upon  that  statute,  also 
sentence  him  there  to  be  corrected  and  held  to 
hard  labour ;  but  the  statute  gives  the  justice 
an  ODtion  to  punish  the  offender  in  that  manner, 
or  otherwise,  by  abating  part  of  his  wages,  or  by 
discharging  him  from  his  employment.  And  the 
meaning  of  the  terms  *'  there  to  be  corrected  '*  is 
to  be  understood  of  a  correction  by  whipping. 
But  this  latter  punishment  cannot  be  inflicted 
Tipon  the  like  offender  under  6  Geo.  3,  c.  25,  which 
enables  the  justice  to  cjmmit  the  offenders  to 
the  house  of  correction  for  any  time  not  exceed- 
ing three  months,  nor  less  than  one  month  ; 
nor  can  the  punishments  inflicted  by  the  two 
acts  be  blended.  Rex  v.  Hoseason,  14  East, 
«0o. 

ConTietioni.] — In  a  commitment  in  execution, 
under  the  4  Geo.  4,  c.  34,  s.  3,  which  is  intended 
by  the  statute  to  operate  as  a  conviction,  the 
warrant  must  shew  that  the  magistrate  has  done 
all  that  is  necessaiy  to  make  the  conviction 
lawful.  Reg.  v.  Tordoft,  D.  &  M.  693  ;  5  Q.  B. 
933  ;  I  New  8ess.  Gas.  171 ;  8  Jur.  772. 

A  conviction  did  not  expressly  state  that  the 
-Mrvant  had  entered  the  service,  but  it  found 


that  he  did  "  misconduct  himself  in  his  said 
service : " — Held,  that  this  was  a  sufficient  find- 
ing of  his  having  entered  into  the  service. 
Baker,  Ex  parte,  7  EL  &  Bl.  697 ;  26  L.  J.,  M. 
C.  193  ;  3  Jur.,  N.  S.  514 ;  S.  JP,  and  S.  C,  2 
H.  &  N.  219  ;  26  L.  J.,  M.  C.  165  ;  3  Jur.,  N.  S. 
987. 

The  conviction  stated  that  it  appeared  to  the 
magistrate,  as  well  on  the  examination  on  oath 
of  M.,  in  presence  of  the  party  charged,  *'  as 
otherwise,"  that  the  party  had  absented  himself : 
—  Held,  that  it  was  not  to  be  inferred  from  this 
that  the  justice  had  proceeded  upon  evidence 
not  given  in  the  presence  of  the  party,    Ih, 

The  conviction  stated  that  the  party  miscon- 
ducted himself,  &c., "  by  neglecting  and  absenting 
himself  from  his  master's  service  : " — Held,  that 
this  was  not  a  finding  of  two  statutable  offences, 
but  only  of  the  absenting.    J&. 

In  an  action  for  false  imprisonment,  it 
appeared  that  the  plaintiff  had  been  committed 
to  prison  by  warrant  of  a  justice,  under  4  Geo.  4, 
c.  34,  s.  3.  The  warrant  alleged  that  the  plain- 
tiff, a  collier,  had  been  guilty  of  divers  misde- 
meanors, particularly  that  he  had  absented  him- 
self from  the  service  of  his  masters  before  the 
term  of  his  contract  with  them  was  completed, 
contrary  to  the  form  of  the  statute : — ^Held,  that 
no  conviction  was  necessary  under  the  statute  ; 
and  that  the  warrant,  whether  it  was  an  order 
or  in  the  nature  of  a  conviction,  was  the  only 
instrument  contemplated  by  the  legislature,  and 
the  legality  of  the  imprisonment  depended  upon 
the  sufficiency  of  that  instrument  alone.  lAi^ 
say  V.  Leigh,  11  Q.  B.  455  ;  3  New  Sess.  Gas.  99  ; 
17  L.  J.,  M.  G.  50  J  12  Jur.  286— Ex.  Ch. 

Held,  also,  that  whether  the  warrant  was  to 
be  construed  with  less  strictness  as  being  in  the 
nature  of  an  order,  or  with  greater  strictness  as 
being  in  the  nature  of  a  conviction,  it  was  bad, 
as  it  did  not  bring  the  case  within  the  statute,  by 
averring  either  that  the  contract  was  in  writing, 
or  else  that  the  service  had  been  entered  upon. 
Ih, 


Under  17  Geo.  8,  o.  56,  i.  IQ— Theft  of 

Xanafaotxiring  Materiali.] — ^A  conviction  under 
17  Geo.  3,  c.  56,  s.  10,  statea,  that  materials  used 
in  woollen  manufactures,  suspected  to  have  been 
purloined,  had  been  found  in  the  house  of  A., 
and  that  he  had  given  no  satis&ctory  account 
thereof  to  the  convicting  justices : — Held,  that 
it  was  not  necessary  that  the  conviction  should 
state  that  they  were  found  concealed  in  the 
house,  nor  that  they  were  found  under  a  search- 
warrant.  Reg,  V.  Wilcock  or  Wileocks,  7  Q.  B. 
317  ;  1  New  iSess.  Gas.  651 ;  14  L.  J.,  M.  G.  104  ; 
9  Jur.  729. 

The  17  Geo.  3,  c.  56,  so  far  as  regards  the  dis- 
tribution of  the  penalties  thereby  imposed,  is 
repealed  by  58  Geo.  3,  c  57.    lb. 

Where  the  information  under  17  Geo.  3,  c.  56, 
s.  10,  has  been  laid  before  two  justices,  and  the 
conviction  has  taken  place  before  two  other 
justices,  this  fact  must  appear  on  the  face  of 
the  conviction  (unnecessary  since  11  &  12  Vict, 
c.  43,  8.  36).     lb. 

The  offence  created  by  17  Geo.  3,  c.  56,  s.  10, 
consists  in  the  accused  party  not  giving,  when 
brought  before  the  justices,  a  satisfactory  ex- 
planation of  how  he  came  by  the  goods  sus- 
pected to  have  been  purloined  or  embezzled. 
Roothroyd,  In  re,  2  New  Sess.  Gas.  251  ;  15  M. 
&  W.  1 ;  15  L.  J„  M.  G.  67  j  10  Jur.  117. 
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Therefore,  where  a  party  was  convicted  under 
that  section : — Held  to  be  no  objection,  fiiBt, 
that  the  conviction  purported  to  be  founded  on 
the  information  of  A.  and  the  oaths  of  him  and 
other  credible  witnesses,  whose  names  were  set 
out ;  and,  secondly,  that  the  warrant  on  which 
the  premises  of  the  defendant  had  been  searched 
for  the  suspected  materials  was  granted  on  an 
affidavit  of  A.,  in  which  he  only  stated  that  he 
had  cause  to  susp^t  that  there  were  purloined 
or  embezzled  materials  on  the  premises  of  the 
defendant,  and  did  not  shew  the  offence  to  have 
been  committed  within  the  jurisdiction  of  the 
justices.    Ih, 

A  conviction  under  17  Geo.  3,  c.  66,  s.  10,  and 
58  Geo.  3,  c.  51,  for  having  in  possession  articles 
suspected  to  be  purloined  or  embezzled,  was  not 
in  the  form  given  by  the  schedule  to  the  latter 
statute,  and  purported  to  be  made  on  the  informa- 
tion of  the  informer  and  the  oaths  of  him  and 
certain  other  credible  witnesses,  whose  names 
were  set  out,  and  concluded  by  awarding  the 
penalty  to  be  paid  as  the  law  directs : — Held, 
first,  that  it  was  not  necessary  that  the  convic- 
tion should  state— 1,  the  value  of  the  materials  ; 
2,  to  whom  they  belonged  ;  3,  that  the  defendant 
knew  them  to  be  purloined  or  embezzled ;  4, 
that  the  informer  or  witnesses  were  sworn  in 
the  presence  of  the  accused ;  6,  that  the  accused, 
when  before  the  magistrates,  had  not  applied  for 
time  to  produoe  the  parties  from  whom  he 
received  the  suspected  materials.    Ih, 

If  yam,  of  a  description  liable  to  be  con- 
demned, is  found  in  the  house  of  a  party, 
magistrates  have  jurisdiction  to  condemn  it  under 
17  Geo.  3,  c.  56,  and  to  convict  the  party, 
although  the  yam  was  not  found  on  the  execu- 
tion of  a  search-warrant  previously  granted. 
DatU  V.  Nest,  6  C.  &  P.  167. 

A  conviction  on  this  statute,  stating  that  A. 
was  convicted  before  the  magistrates  upon  the 
oath  of  a  credible  witness,  of  having  in  his  pos- 
session, in  his  dwelling-house,  certain  materials 
used  in  the  woollen  manufacture,  suspected  to  be 
embezzled  and  purloined,  he  not  producing  the 
party  from  whom  he  bought  the  same,  or  giving 
a  satisfactory  account,  and  then  going  on  to  ad- 
judicate, is  good.    Ih, 

By  17  Geo.  3,  c.  56,  s.  10,  it  shall  be  lawful  for 
any  two  justices,  upon  complaint  made  to  them 
upon  oath  that  there  is  cause  to  suspect  that  pur- 
loined or  embezzled  materials,  used  in  certain 
manufactures,  are  concealed  in  any  dwelling- 
house,  ofuthouse,  yard,  garden  or  other  place  or 
places,  to  issue  a  search-warrant  for  the  search, 
in  the  daytime,  of  every  such  dwelling-house, 
&c. ;  and  if  any  such  materials,  suspected  to  be 
purloined  or  embezzled^  are  found  therein,  to 
cause  the  same,  and  the  person  in  whose  house, 
outhouse,  yard,  garden  or  other  place  they  are 
found,  to  be  brought  before  two  justices,  and  if 
the  person  shall  not  give  an  account  to  their 
satiraaction  of  how  he  came  by  the  same,  he 
shall  be  adjudged  guilty  of  a-  misdemeanor : — 
Held,  that  a  warehouse  occupied  for  business 
purposes  only,  and  not  within  the  curtilage  of 
or  connected  with  any  dwelling-house,  was  a 
place  within  the  meaning  of  the  above  section. 
Meg,  V.  MmufuUon,  2  El.  &  El.  77  ;  8  Cox,  C.  C. 
212  ;  28  L.  J.,  M.  C.  213 ;  5  Jur.,  N.  S.  1351. 

Examinations  on  Oath — Heceiiity  of.] — Where 
the  Statute  of  Labourers  gives  a  magistrate  juris- 
diction to  examine  upon  oath  any  servant,  aod  to 


make  order  for  payment  of  wages  to  such  servant, 
and  a  magistrate,  in  his  adjudication  on  this  act, 
avers  a  complaint  made  on  oath,  and  an  ex- 
amination on  oath,  it  is  not  competent  in  re- 
plevin for  taking  the  plaintifi^s  goods,  for  the 
plaintiff  to  plead  in  bar  of  a  recognizance  made 
under  a  warrant  of  distress  and  sale  founded 
on  that  adjudication,  that  the  servant  did  not 
duly  make  oath  before  the  magistrate  that  the 
sum  claimed  was  justly  due  to  him  for  wages ; 
nor  can  he  plead  that  the  sum  claimed  was  not 
due.  Wilson  v.  Weller,  1  B.  &  B.  57  ;  3  Moore, 
294. 

Order  of  Discharge.] — An  order  of  a  justice 
for  discharging  a  servant  from  her  master's  ser- 
vice under  5  £liz.  c.  4,  was  void,  and  not  merely 
voidable,  because  it  did  not  appear  on  the  order 
itself,  that  "  she  was  a  servant  in  husbandry." 
Bex  V.  HuUcott,  6  T.  B.  583. 


B.  RIGHTS  AND  LIABILITIES  OF 
MASTER  &  THIRD  PARTIES. 

I.  RIGHTS  OF  MASTER. 
1.    INJUBIES  TO  SKBVANTS. 

».  Qenerally. 

Aasanlt.]— A  master  may  justify  an  assault 
in  preventing  his  servant  from  being  beaten, 
Tickell  V.  Read^  LofEt,  215. 

Aooidentt.] — If  the  plaintifTs  son,  who  was 
in  fact  his  servant,  in  delivering  parcels  from  a 
stage  coach,  receives  an  injury,  by  which  the 
father  is  deprived  of  his  services,  the  father  is 
not  entitled,  as  part  of  the  dama^,  for  loss  of 
his  son's  services,  to  have  compensation  for  the 
injury  done  to  his  parental  feelings.  Flemington 
v.  SmitherSy  2  C.  &  P.  292. 

The  plaintiffs  sued  the  defendant  in  case  for 
loss  of  services  of  their  traveller  from  an  acci- 
dental coUision  with  the  defendant : — Held,  that 
the  action  was  maintainable,  and  the  damages 
not  too  remote,  though  case  and  not  trespass 
would  have  been  the  proper  remedy  had  the 
servant  been  the  plaintiff.  Martifiez  v.  Geher^ 
3  Scott,  N.  B.  386  ;  3  M.  &  G.  88  ;  5  Jur.  463. 

Held,  also,  that  the  plaintiffs  need  not  allege 
in  their  declaration  that  the  servant  was  hired 
at  wages  or  salary.    Ih, 


Action  against 


Company — Con- 


traot.] — A  master  cannot  maintain  an  action 
per  quod  servitium  amisit  against  a  railway 
company  for  an  injury  to  his  servant,  whilst  a 
passenger  on  the  railway,  caused  by  neglect  of 
their  duty  to  safely  carry  the  servant  according 
to  their  contract  with  him  as  such  passenger, 
unless  the  master  was  a  partv  to  the  contract. 
Alton  V.  Midland  Railway  Comvany,  19  C.  B., 
N.  S.  213  ;  34  L.  J.,  C.  P.  292  ;  11  Jur.,  N.  B.  672 ; 
12  L.  T.  703  ;  13  W.  R.  918. 

Claim  alleged  that  the  servant  of  the  plaintiff 
took  a  ticket  and  travelled  by  the  L.  T.  &  8. 
Railway ;  that  the  defendants,  the  Great  Eastern 
Railway  Company,  supplied  tlie  engines,  driveiB, 
and  firemen  for  working  the  traffic  of  the  L.  T. 
k  S.  Railway,  and  also  the  signalmen  for  work- 
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ing  the  said  traffic  at  the  S.  Junction  ;  that  the 
L.  T.  &  8.  train  in  which  the  servant  trayelled 
came  into  collision  with  a  train  of  the  defendant 
company  at  the  jimction,  through  the  negligence 
of  the  defendants*  signalman  there ;  that  the 
senrant  was  hurt,  whereby  the  plaintiff  lost  his 
serrices  and  was  damnified.  On  demurrer : — 
Held,  that  the  claim  was  independent  of  the 
contract  of  carriage,  for  a  pure  tort,  and  could 
therefore  be  maintained.  Berringer  v.  Great 
Eastern  Bailway  Company,  4  G.  P.  D.  163 ;  48 
L.  J.,  C.  P.  400 ;  27  W.  R.  681. 


Death  of  Servant.] — A  master  cannot 


maintain  an  action  for  injuries  which  cause  the 
immediate  death  of  his  servant.  Osborn  v.  CHllett, 
8  L.  R.,  Ex.  88  ;  42  L.  J.,  Ex.  53  ;  28  L.  T.  197 ; 
21  W.  R.  409. 

To  a  declaration  against  the  defendant  for 
injuries  caused  to  the  plaintiff's  daughter  and 
servant,  by  the  negligent  driving  of  tibe  defen- 
dant's servant,  by  reason  whereof  she  afterwards 
died  ;  claiming  as  special  damage  the  loss  of  her 
services,  and  her  burial  expenses.  A  plea  that 
she  was  killed  on  the  spot ;  and  a  second  plea 
that  the  acts  complained  of  amounted  to  a  felo- 
nious act,  and  that  the  person  committing  them 
had  not  been  prosecuted : — Held  (by  Kelly,  C. 
B.,  and  Pigott,  B. ;  Bramwell,  B.,  dissentiente), 
that  the  first  plea  was  good  ;  and  (by  the  whole 
court)  that  the  second  plea  was  bad.    Ih, 

b.  Seduction. 

Aetion  for.] — A  master  may  maintain  an 
action  for  debauching  his  servant,  though  he  is 
in  no  way  related  to  her  in  blood.  Fores  v. 
Wilson,  Peake,  65. 


Bight  of  Master's  Asiignoe.]— -The  right 


of  action  for  the  seduction  of  a  servant  does 
not  pass  to  the  master's  assignees  on  his  bank- 
rupt^. Howard  v.  Crowther,  8  M.  &  W.  601 ; 
5  Jur.  91. 


Bight  of  Parent.] — ^A  father  may  bring 


an  action  for  entering  his  house,  and  debauching 
his  daughter,  per  quod  servitium  amisit,  though 
the  daughter  is  above  twenty-one,  where  acts  of 
service  are  proved,  though  there  is  no  contract 
far  service.    Bennett  v.  Alleottj  2  T.  R.  166. 

A  father  may  maintain  an  action  for  the 
seduction  of  his  daughter,  who  was  a  married 
woman,  but  living  with  him  as  his  servant, 
being  separated  from  her  husband.  Harper  v. 
Lufkin,  7  B.  &  0.  387  ;  1  M.  &  R.  166. 

A  father,  who  permits  a  married  man  to  visit 
his  daughter  as  a  suitor,  cannot  maintain  an 
action  against  him  for  seducing  her.  Reddie  v. 
Seoeilt,  Peake,  240. 

If  the  daughter  of  a  person,  who  performs  all 
the  duties  of  a  servant  and  domestic  offices  in 
her  father's  house,  though  she  does  not  actually 
sleep  in  the  house,  is  seduced,  the  &ther  may 
support  an  action  per  quod  servitium  amisit. 
Mann  v.  Barret,  6  Esp.  32. 

Where  it  appeared  that  the  defendant  de- 
bauched the  plaintiff's  daughter,  and  that  she 
was  delivered  of  a  child,  but  the  jury  found  that 
,  the  child  was  not  the  defendant's : — Held,  that 
the  jury  was  rightly  directed  to  find  a  verdict 
for  the  defendant.  Eager  v.  Orimtoood,  1  Ex. 
61 ;  16  L.  J.,  Ex.  236. 


No  action  wiU  lie  for  debauching  a  daughter, 
though  the  mother  maintains  her  and  her  child 
during  her  lying-in,  unless  on  the  ground  of  the 
loss  of  service.  Satterthwaite  v.  Dewhurst,  4 
Dougl.  815  ;  5  East,  47,  n. 

But  an  action  will  lie  for  enticing  away  the 
plaintiff's  daughter,  though  there  is  no  allega- 
tion that  the  defendant  debauched  her,  or  that 
there  was  any  binding  contract  of  service  be- 
tween her  and  the  plaintiff.  Evans  v.  WaltoUy 
2  L.  R.,  C.  P.  615  ;  36  L.  J.,  C.  P.  307  ;  17  L.  T. 
92  ;  15  W.  R.  1062. 

A  defendant  intending  to  seduce  the  servant, 
being  the  daughter  of  the  plaintiff,  hired  her  as 
his  servant,  and  thereby  obtained  possession  of 
her  person  : — Held,  that  the  father  might  main- 
tain an  action  against  him  for  such  seduction* 
Speight  v.  Olivlera,  2  Stark.  493. 

Loss  of  Service — ITeoessity  and  Proof  of.] — 

In  Older  to  sustain  the  action  for  seduction, 
some  service,  either  actual  or  constructive,  ren- 
dered by  the  daughter  to  the  plaintiff,  must  be 
shewn.  Blaymire  v.  Hayley,  6  M.  &  W.  55 ; 
4  Jur.  107. 

An  action  is  not  maintained  by  evidence  that 
the  daughter,  though  under  age,  was  living  in 
another  person's  family  in  the  capacity  of  house- 
keeper, and  had  no  intention  at  the  time  of  the 
seduction  to  return  to  her  other's  house,  though 
she  afterwards  did  return  there  while  within 
age,  in  consequence  of  the  seduction,  and  was 
maintained  by  her  father.  Bean  v.  Peel,  5 
East,  45.  % 

A.  occupied  two  farms  seven  miles  distant 
from  each  other  ;  A.  resided  at  one,  and  his  son 
and  daughter  at  the  other.  The  daughter  acted 
as  mistress  of  the  house  of  the  latter,  and  had 
the  poultry  for  her  benefit : — Held,  that  she  was 
sufficiently  the  servant  of  A.  for  him  to  main- 
tain an  action  for  her  seduction.  Holloway.y, 
Ahell,  7  C.  &  P.  528. 

Evidence  that  a  niece,  being  about  sixteen 
years  of  age,  occasionally  assist^  in  the  house- 
hold work,  no  servant  being  kept  in  the  family, 
is  sufficient  to  constitute  the  relation  of  master 
and  servant  between  the  uncle  and  niece,  and 
such  relation  is  not  destroyed  by  the  circumstance 
of  the  niece's  being  entitled,  on  her  coming  of 
age,  to  a  sum  of  nearly  500^.,  of  which  the 
interest  is  applied  in  the  meantime  for  her 
benefit.    Manvell  v.  Thomson,  2  C.  &  P.  303. 

It  is  not  necessary  to  shew  any  acts  of  service 
done  by  the  daughter,  it  is  enough  that  she 
lived  in  the  father's  family  under  such  circum- 
stances that  he  had  a  right  to  her  service. 
Maunder  v.  Venn,  M.  &  li,  323. 

A  father  cannot  maintain  an  action  for  the 
seduction  of  his  daughter,  when  he  is  unable  to 
allege  in  his  declaration  the  loss  of  his  daughter'a 
services  by  reason  of  the  wrongful  act  of  the 
defendant.  OHnnell  v.  Wells,  7  M.  &  G.  1033  v 
8  Scott,  N.  R.  741 ;  2  D.  &  L.  610 ;  14  L.  J.^ 
C.  P.  19  ;  8  Jur.  1101. 

When  a  daughter  had  been  seduced  while  out 
at  service,  and  had  left  her  service  in  a  state  of 
pregnancy,  and  returned  home,  where  she  was 
supported  by  the  plaintiff  until  and  after  her 
confinement : — Held,  that  as  the  implied  rela- 
tion of  mistress  and  servant  did  not  subsist 
between  the  plaintiff  and  the  daughter  at  the 
time  of  the  seduction,  the  action  was  not  main- 
tainable. Bavies  v.  Williaws,  10  Q.  B.  725  ;  16 
L.  J.,  Q.  B.  369  ;  11  Jur.  760. 
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A  danghteTf  who  was  living  with  her  father, 
at  the  d^endant's  request,  went  and  resided  at 
his  house  to  assist  in  his  shop  during  the  tem- 
porary absence  of  his  wife ;  sne  was  to  be  paid 
for  doing  so,  but  no  sum  was  fixed  ;  she  remained 
three  or  four  weeks,  and  received  Si.  when  she 
left  and  returned  to  her  father's  ;  while  she  was 
at  the  defendant's  he  seduced  her  : — ^Held,  that 
there  was  nothing  in  the  position  which  the 
daughter  held  at  the  defendant's  house  incon- 
sistent with  the  subsistence  of  the  relation  of 
servant  to  her  father,  and  that  he  could,  there- 
fore, maintain  the  action.  Griffitlts  v.  Teetgen, 
15  C.  B.  344  ;  24  L.  J.,  C.  P.  35  ;  1  Jur.,  N.  S. 
426. 

A  daughter  was  employed  by  the  defendant  as 
an  out-door  farm  servant  from  February  to 
November,  being  absent  during  the  usual  work- 
ing hours  from  her  father's  house,  where  she 
passed  the  remainder  of  her  time,  sleeping  there 
and  assisting  in  the  household  duties.  In  April 
of  the  following  year  she  gave  birth  to  a  child, 
of  which  the  defendant  was  the  father : — Held, 
that  these  facts  constituted  a  sufficient  service 
to  the  father  to  support  an  action  at  his  suit. 
RUt  V.  Faux,  4  B.  &  8.  409  ;  32  L.  J.,  Q.  B.  386  ; 
10  Jur.,  N.  S.  202 ;  8  L.  T.  737  ;  11  W.  R.  918— 
Ex.  Ch. 

A  daughter  lived  in  her  father's  house,  but 
worked  during  the  day  at  the  defendimt's  mill, 
receiving  wages.  She  xlid  washing  and  other 
domestic  duties  for  her  father : — Held,  sufficient 
evidence  of  service  to  entitle  the  father  to  main- 
tain the  action.  Ogden  v.  Lancathiref  15  W. 
R.  158. 

The  plaintiffs  daughter,  aged  twenty-four 
years,  was  seduced  in  the  house  and  service  of 
the  plaintiff,  and  the  day  after  left  this  country, 
pursuant  to  prior  arrangements,  for  America, 
but,  while  in  service  there,  finding  herself  preg- 
nant, she  returned  to  this  country  and  went  to 
her  sister's  house,  where  she  was  confined,  and 
after  her  confinement  she  returned  to  the  house 
of  the  plaintiff  : — Held,  that  there  was  evidence 
of  loss  of  service  sufficient  to  sustain  the  plain- 
tiff's action.  Long  v.  KeiglUley,  11  Ir.  B.)  C.  L. 
221. 

An  action  for  seduction  is  supported  by  evi- 
dence that  the  daughter,  who  was  under  the 
age  of  twenty-one,  being  discharged  from  service, 
was  returning  home  at  the  time  of  the  seduction, 
and  was  on  her  return  received  into  her  father's 
house.  Terry  v.  Jlutohifuon,  3  L.  R.,  Q.  B. 
599  ;  37  L.  J.,  Q.  B.  257  ;  18  X..  T.  521  ;  16 
W.  R.  932  ;  9  B.  &  S.  487. 

A  parent  cannot  maintain  an  action  for  the 
seduction  of  a  daughter,  not  residing  in  the 
house  of  such  parent,  but  being  a  domestic 
servant  living  in  the  house  of  her  master,  though 
with  the  permission  of  her  master  she  had  been 
in  the  habit,  during  any  leisure  time,  of  assisting 
in  the  work  by  which  her  parent  earned  a  liveli- 
hood. Thompson,  v.  Ross,  5  H.  &  N.  16 ;  29 
L.  J.,  Ex.  1  ;  5  Jur.,  N.  S.  1133  ;  1  L.  T.  43. 

It  is  necessary  to  shew  something  like  the 
relation  of  master  and  servant,  however  slight 
the  degree.  Manley  v.  Field,  7  C.  B.,  N.  S.  96  ; 
29  L.  J.,  C.  P.  79  ;  6  Jur.,  N.  S.  300. 

Where  a  daughter  rented  a  house,  and  carried 
on  the  business  of  a  milliner  at  the  time  of  her 
seduction  : — Held,  that  the  circumstance  of  her 
mother  and  the  younger  branches  of  the  fiunily 
residing  with  her,  and  receiving  part  of  their 
support  from  the  proceeds  of  her  business  (the 


&ther  lodging  elsewhere),  did  not  constitute 
such  services  as  to  entitle  the  father  to  maintain 
the  action.    lb, 

A  daughter  was  in  service  as  a  governess,  and 
was  seduced  whilst  on  a  three  days'  visit,  with 
her  employer's  permission,  to  her  mother.  During 
her  visit  she  gave  some  assistance  in  household 
duties.  At  the  time  of  her  confinement  she  was 
in  the  service  of  another  employer,  and  after- 
wards returned  home  to  her  mother.  In  an 
action  for  her  seduction  brought  by  the  mother : 
— Held  (by  Kelly,  C.  B.,  Martin,  Bramwell  and 
Channel!,  BB.),  that  there  was  no  evidence  of 
service  at  the  time  of  the  seduction ;  and  that, 
therefore,  the  action  was  not  maintainable. 
Hedges  v.  /Tagg,  7  L.  R.,  Ex.  283 ;  41  L.  J.,  Ex. 
169  ;  20  W.  R.  976. 

Held,  by  Kelly,  C.  B.,  and  Martin  and  Bram- 
well, BB.,  that  the  action  must  also  fail  on  the 
ground  that  the  confinement  did  not  take  place 
whilst  the  daughter  was  in  her  mother's  service. 
lb, 

Bamagei.]  —  A  master  may  recover  special 
damages  for  debauching  his  servant,  though  not 
related  to  her  in  blood.  Fores  v.  Wilson^  Peake, 
55. 

Damages  ultra  the  mere  loss  of  service  may  be 
given  against  a  defendant  for  debauching  and 
getting  with  child  the  adopted  daughter  and  ser- 
vant of  the  plaintiff.  Irwin  v.  Dearman,  11 
East,  23. 

In  an  action  by  a  widow,  the  jury  is  not  con- 
fined to  the  mere  loss  of  service  of  her  daughter, 
but  may  give  some  damages  for  the  distress  and 
anxiety  of  mind  which  the  mother  has  felt ;  and 
it  is  for  the  jury  to  say,  taking  into  considera- 
tion the  situation  in  life  of  the  parties,  what  they 
think  is  a  reasonable  compensation  to  be  given 
to  her.    Andrews  v.  Askey,  8  C.  &  P.  7. 

On  an  inquisition  of  damages  for  seduction, 
where  1,000Z.  had  been  awarded  by  the  jury,  al- 
though the  parties  were  in  a  moderate  sphere  of 
life,  the  court  refused  to  set  it  aside  on  the  ground 
of  the  damages  being  excessive.  Elliott  v.  Nioh" 
lin,  5  Price,  641. 

Where  the  loss  of  service  has  been  established, 
f uilher  damages  may  be  conceded  for  the  loss 
which  the  father  or  master  has  sustained  by 
being  deprived  of  the  society  and  comfort  of  his 
child,  and  for  the  dishonour  he  receives.  Bed* 
ford  V.  M'Kowl,  3  Esp.  119. 

So,  in  die  case  of  an  aunt.  Chambers  v. 
Irwin.    lb. 

In  estimating  the  damages  the  jury  may  take 
into  account  the  expense  of  maintaining  a  bas- 
tard child,  and  the  dishonour  done  to  the  parent 
and  his  daughter,  Terry  v.  Hutchinson,  3  L.  R., 
Q.  B.  599  ;  37  L.  J.,  Q.  B.  257  ;  18  L.  T.  521  ;  16 
W.  R.  932  ;  9  B.  &  S.  487. 

Pleadings  and  Evidence — Claim.] — ^A  declara- 
tion stating  that  M.,  being  the  daughter  and  ser- 
vant of  the  plaintiff,  with  the  consent  of  the 
plaintiff  became  the  apprentice  of  A.,  the  wife 
of  the  defendant,  for  the  term  of  two  years,  for 
the  purpose  of  learning  the  business  of  a  milliner, 
in  consideration  of  29/,  paid  by  the  plaintiff,  and 
in  consideration  that  A.,  with  the  consent  of  the 
defendant,  should  find  and  provide  M.  with 
meat,  drink,  and  lodging,  nevertheless  the  defen- 
dant debauched  her,  whereby  she  became  ill,  and 
incapable  of  serving  A.,  and  of  learning  the  busi- 
ness, is  bad  on  demurrer,  as  not  shewing  any 
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ddty  arising  out  of  the  contract,  for  the  defen- 
dant to  take  care  of  M.*s  morals.  Harrit  v. 
^Uler,  2  M.  &  W.  539  ;  M.  fe  H.  117  ;  1  Jur.  608. 

The  ordinary  count  for  seduction,  and  a  special 
count  framed  on  the  authority  of  Speight  v. 
Olirrira  (2  Stark.  495^,  are  substantially  the 
same.    Morgan  ▼.  Malony,  7  Jr.  B.,  0.  L.  101. 

A  count  fbr  debauching  the  plaintiff's  daughter 
may  be  joined  with  a  count  for  breaking  into 
and  entering  the  house.  Woodward  v.  Walton^ 
2  N.  R.  476. 

Defanoe.] — The  defendant  may  shew  that 

the  daughter  is  not  a  servant  of  the  father  un- 
der the  general  issue,  without  pleading  specially 
the  fact.    Holloway  y.  Ahell,  7  G.  &  P.  528. 

In  an  action  for  the  seduction  of  the  plaintiffs 
daughter  and  servant,  the  plea  of  not  guilty  puts 
in  issue  the  fact  of  seduction  only,  and  not  the 
fact  of  service.  Toi^ence  v.  OihUwty  D.  &  M. 
226;  5Q.B.297;  13  L.  J.,  Q.  B.  36  ;  7  Jur.  1158. 

To  a  declaration,  complaining  that  the  defen- 
dant debauched  J.,  being  daughter  and  servant 
of  the  plaintiff,  and  ailing  damage  by  loss  of 
service,  a  plea  that  she  was  not  the  servant  of 
the  plaintiff  is  a  good  plea,  on  special  demurrer, 
assigning  for  cause  that  it  amounted  to  not  g^lty. 
Jbrrenee  v.  Qibhins,  5  Q.  B.  297  ;  D.  &  M.  226. 

In  an  action  for  seduction  the  plea  of  not 
guilty  does  not  put  in  issue  the  relation^ip  of 
master  and  servant.  If,  therefore,  it  is  intended 
to  dispute  the  existence  of  this  relationship  it 
must  be  specially  pleaded.  Salter  v.  Walker,  21 
L.  T.  360  ;  18  W.  R.  65. 

To  a  special  count  for  seduction,  framed  on  the 
authority  of  Speight  v.  Oliveira  (2  Stark.  495),  a 
plea,  that  at  the  time  of  the  seduction  the  girl 
was  the  servant  of  the  defendant  and  not  of  the 

Elaintiff,  is  bad,  as  traversing  an  inference  of 
kw.    Morgan  v.  Malony,  7  Ir.  R.,  C.  L.  240. 


Bridenoe.] — It  is  not  necessary  to  sustain 


the  action  that  the  daughter  should  be  produced 
as  a  witness  at  the  trial.  Farmer  v.  Joseph, 
Holt,  451. 

General  evidence  of  the  defendant's  condition 
in  life,  though  not  of  his  specific  pecuniary 
means,  is  admissible  in  support  of  damages. 
Salter  v.  Walker,  21  L.  T.  360  ;  18  W.  R.  65. 

The  father  cannot  examine  witnesses  to  the 
daughter's  general  character,  except  in  answer  to 
evidence  of  general  bad  character  adduced  on  the 
part  of  the  defendant.  Bamfield  v.  Massey,  1 
Camp.  460  ;  S,  P.,  Bate  v.  Hill,  1  C.  &  P.  100. 

The  daughter  is  not  bound  to  answer  in  cross- 
examination,  whether  she  had  not  previously  been 
criminal  witii  other  men.  Dodd  v.  Norris,  3 
Camp.  519. 

Nor  does  the  mere  cross-examination  of  the 
daughter,  to  shew  that  she  had  been  guilty  of 
improper  oondact,  entitle  the  plaintiff  to  call 
other  witnesses  to  her  character.    Ih, 

Evidence  cannot  be  admitted  that  the  defen- 
dant accomplished  the  seduction  by  means  of  a 
promise  of  marriage.    Tb. 

The  defendant  may  examine  witnesses  to  prove 
particular  acts  of  sexual  intercourse  between  the 
plaintiff's  daughter  and  those  witnesses,  who  may 
each  be  asked  as  to  the  fact,  and  the  time  and 
place  of  its  occurrence;  but  if  the  jury  is  of 
opinion  that  the  defendant  had  such  intercourse 
with  the  plaintiff's  daughter  as  caused  him  to  be 
the  father  of  the  child,  the  plaintiff  is  entitled 
to  the  verdict ;  and  the  evidence  of  her  un- 


chastity  with  others  is  only  to  be  considered  in 
mitigation  of  damages.  Verry  v.  Watkim,  7  0. 
&  P.  308. 

If  the  daughter  is  called  as  a  witness,  she  can- 
not be  contradicted  by  evidence  of  statements  to 
which  she  was  not  cross-examined  ;  but  she  may 
be  called  up  again  and  asked  the  questions, 
though  they  should  tend  to  charge  her  with 
having  had  connexion  with  another  person. 
Andrews  v.  Askey,  8  C.  &  P.  7. 

The  daughter  was  called  and  asked  on  cross- 
examination  if  she  knew  one  A.,  which  she 
denied.  In  defence,  it  was  sought  to  contradict 
her,  by  proving  that  she  had  stated  that  A.  was 
the  father  of  her  illegitimate  child,  and  that  he 
had  deserted  her : — Held,  that  the  evidence  was 
inadmissible  as  a  contradiction,  the  witness  not 
having  been  cross-examined  as  to  these  state- 
ments; but  semble,  that  the  evidence  might 
have  been  given  to  prove  her  loose  character. 
Carpenter  v.  Wahl,  3  P.  &  D.  467  ;  11  A.  &  B. 
803  ;  4  Jur.  964. 

Evidence  may  be  given  on  an  inquisition  of 
damages,  that  the  defendant  visited  at  the  plain- 
tiff's house  for  the  purpose  of  paying  his  ad- 
dresses to  the  daughter  with  an  intention  of 
marriage.     Elliott  v.  Nufklin,  5  Price,  641. 

It  is  no  ground  for  a  new  trial  that  evidence  of 
a  promise  of  marriage  has  been  given.  TuUidge 
V.  Wade,  3  Wils.  18. 

To  prove  that  her  connexion  with  the  defen- 
dant O'^hich  happened  but  once)  was  against  her 
consent,  the  daughter  can  be  asked  only  as  to 
circumstances  occurring  immediately  after  the 
event.     Colyer  v.  Mayne,  2  C.  &  K.  1011. 


Particulars.] — In  an  action  for  seduction. 


to  entitle  the  defendant  to  an  order  for  particu- 
lars, he  must  shew  special  circumstances  other 
than  those  which  would  tend  to  a  mere  restric- 
tion of  the  proof  necessarily  incident  to  such  an 
action.    Lagan  v.  CHhson,  9  Ir.  R.,  C.  L.  507. 

The  defendant  sought  to  obtain  particulars  of 
the  times  and  places  at  which  the  alleged  con- 
nexion took  place  : — ^Held,  that  under  the  cir- 
cumstances the  defendant,  without  denying  the 
seduction  on  oath,  was  not  entitled  to  an  order. 
Thompson  v.  Birkley,  47  L.  T.  700 ;  31 W.  R.  230. 


Interrogatories.]  —  In  an  action  for  the 


seduction  of  a  daughter,  interrogatories  as  to  the 
defendant's  pecuniary  means  cannot  be  adminis- 
tered to  the  defendant ;  but  interrogatories  as  to 
whether  the  defendant  had  had  sexual  intercourse 
with  the  daughter,  and  had  stated  that  he  be- 
lieved that  she  had  not  had  such  intercourse  with 
any  other  man,  are  allowable.  Hodsoll  v.  Taylor, 
9  L.  R.,  Q.  B.  79  ;  43  L.  J.,  Q.  B.  14  ;  29  L.  T. 
53  ;  22  W.  R.  89. 

2.  ENTICINa  FBOM  SeBYIOB. 

Aetion  for — In  what  Cases,  jj— Trespass  lies  by 
a  master  for  seducing  his  journeyman  away. 
Hart  V.  Aldridge,  Cowp.  54. 

Although  only  hired  by  the  piece,  and  not  for 
any  certain  time.     Anon,,  Lofft,  493. 

An  action  will  lie  for  continuing  to  employ  tho 
servant  of  another  after  notice,  though  the  person 
so  continuing  to  employ  the  servant  did  not  pro- 
cure him  to  leave  his  master,  or  know,  when  he 
employed  him,  that  he  was  the  servant  of  another. 
Blake  v.  Lanyon,  6  T.  R.  221. 
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'  No  action  lies  for  seducing  a  servant  from  his 
master,  who  has  paid  the  penalties  stipulated  by 
his  articles  for  leaving  him.  Bird  v.  Randall,  3 
Burr.  1345  ;  1  W.  Bl.  373,  387. 

Nor  for  inducing  a  servant  to  leave  his  master^s 
service  at  the  expiration  of  the  time  for  which 
the  servant  had  hired  himself,  although  the  ser- 
vant had  no  intention,  at  the  time,  of  quitting 
his  master's  service.  Niehol  v.  MartyUy  2  Esp. 
734. 

A  declaration  by  the  lessee  of  a  theatre,  alleged 
in  the  fixst  and  second  counts  that  W.  contracted 
with  the  plaintiff  to  sing  at  his  theatre,  and  not 
elsewhere,  during  a  ceitain  term,  without  the 
plaintiff's  consent,  and  that  the  defendant  during 
the  term,  maliciously  enticed  and  procured  W.  to 
depart  from  her  contract  against  tiie  will  of  the 
plaintiff,  whereby  W.  refused  to  sing  for  the 
plaintiff  at  his  theatre  during  the  term.  A  third 
count  alleged  that  W.  had  been  hired  by  the 
plaintiff  as  and  was  his  dramatic  artiste  for  a 
term,  and  that  the  defendant  maliciously  enticed 
and  procured  her  to  depart  from  her  employment 
during  the  term: — Held  (by  Wightman,  J., 
Erie,  J.,  and  Crompton,  J.),  that  the  action  was 
maintainable  at  common  law,  as  the  maliciously 
procuring  W.  to  break  her  contract  was  a  wrong- 
ful act,  from  which  damage  accrued  to  the 
plaintiff  ;  that  the  rule  of  law  giving  a  remedy 
for  enticing  away  servants  is  not  confined  to 
menial  servants,  or  to  such  as  fall  within  the 
Statute  of  Labourers  (23  Edw.  3),  but  extends  to 
all  cases  where  there  is  an  unlawful  or  a  malicious 
enticing  away  of  a  person  employed  to  give  his 
exclusive  personal  services  for  a  given  time,  under 
the  direction  of  the  employer,  who  is  injured  by 
the  wrongful  act,  and  that  the  action  for  mali- 
ciously persuading  a  servant  to  quit  his  service 
is  maintainable  wherever  there  is,  at  the  time  of 
the  persuading,  a  binding  contract  of  hiring  and 
service  existing.between  the  two  puties,  whether 
the  service  is  then  actually  subsisting  or  not. 
Lumley  v.  6h/e,  2  Bl.  &  Bl.  216  ;  22  L.  J.,  Q.  B. 
463  ;  17  Jur.  827. 

Semble,  per  Crompton,  J.,  that  the  contract 
need  not  be  for  exclusive  service,  and  that  an 
action  will  lie  for  maliciously  inducing  another 
to  break  a  contract  of  any  description  whereby 
damage  accrues  to  the  party  with  whom  the 
contract  has  been  made.    lb. 

But,  by  Coleridge,  J.,  that  the  persuading  or 
procuring,  whether  maliciously  or  not,  a  free 
contracting  party  to  break  his  contract,  to  the 
damage  of  the  party  with  whom  he  has  con- 
tract(^,  is  not  actionable  ;  the  general  rule  of  the 
law  being  to  confine  the  remedy  for  breaches  of 
contract  U)  the  contracting  parties.  That  between 
master  and  servant  there  is  an  exception  to  this 
law,  founded  solely  on  the  Statute  of  Labourers, 
and  limited  by  it,  and  that  W.  not  falling  within 
the  class  of  persons  provided  for  in  that  statute, 
the  action  was  not  maintainable.     lb. 

An  action  lies  against  a  third  person  who 
maliciously  induces  another  to  break  his  contract 
of  exclusive  personal  service  with  an  employer 
which  thereby  would  naturally  cause,  and  did 
in  fact  cause,  an  injury  to  such  employer, 
although  the  relation  of  master  and  servant  may 
not  strictly  exist  between  the  employer  and 
employed.  Bo  held  by  Lord  Selbome,  L.  C, 
and  Brett,  L.  J.,  affirming  the  decision  of  the 
majority  of  the  judges  in  ZunUey  v.  Oye  (2 
E.  k.  B.  216),  Lord  Coleridge,  C.  J.,  dissentiente. 
Bowen  V.  Mall,  6  Q.  B.  D.  SaS  ;  60  L.  J^  Q.  B. 


305  ;  44  L.  T.  75  ;  29  W.  R.  367 ;  45  J.  P.  373 
— 0.  A. 

In  order  to  support  an  action  for  enticibg 
away  the  plaintiffs  servant,  it  is  sufficient  if  a 
contract  of  service  can  be  impUed  from  the  posi- 
tion in  which  the  plaintiff  stood  towards  the 
person  enticed  away.  Therefore,  where  the 
plaintiff  was  a  publican,  and  his  daughter  lived 
with  him,  and  acted  in  the  capacity  of  barmaid, 
but  without  any  express  contract  of  service,  and 
wns  induced  by  the  defendant  to  leave  the  plain- 
tiff's house : — Held,  that  it  might  be  inferred 
from  the  cireumstanoes  of  the  case  that  the 
relation  of  master  and  servant  existed  between 
the  plaintiff  and  his  daughter,  and  that  therefore 
the  plaintiff  was  entitled  to  sue  the  defendant 
for  enticing  his  daughter  away.  Ikmnsr.  Walton, 
2  L.  R..  C.  P.  616  ;  36  L.  J.,  C.  P.  307  ;  17  L.  T. 
92  ;  15  W.  R.  1062. 


Senrioe  under  a  Void  Gontraot.]— B.,  by 


a  memorandum  of  agreement  signed  by  himself 
only,  agreed  to  work  for  the  plaintiff,  "  manu- 
facturer of  powder  flasks,  and  for  no  other  person 
whatsoever,  from  the  17th  August,  1833,  auring 
and  until  the  expiration  of  twelve  months,  and 
so  on  from  twelve  months'  end  to  twelve  months, 
and  until  I  shall  give  J.  S.  (plaintiff)  twelve 
months'  notice  in  writing  to  quit : — Held,  that, 
as  this  agreement  contained  nothing  binding  on 
the  plaintiff,  it  was  nudum  pactum  ;  and  there- 
fore, although  B.  served  under  the  agreement  till 
April,  1836,  when  he  left  the  service  and  worked 
for  the  defendant,  who  was  shewn  the  agreement 
in  question,  and  warned  that  B.  was  the  plaintiff's 
hired  servant,  that  in  an  action  against  the  de- 
fendant for  harbouring  the  plaintiff's  servant,  it 
was  competent  to  the  defendant  to  shew  that  the 
contract  of  hiring  was  altogether  void,  under  29 
Car.  2,  c.  3,  s.  4.  Sykes  v.  JOixon,  1  P.  &  D.  463  ; 
9  A.  &  E.  693  ;  1  W.,  W.  &  H.  120. 


Evidence.] — In  an  action  against  A.,  for 


seducing  the  servant  of  B.  from  his  service,  it  is 
sufficient  evidence  that  A.  asked  the  servant  to 
enlist  in  the  army,  and  afterwards  gave  him 
money.    Keane  v.  Boycott,  2  IB,.  Bl.  611. 

Damages  where  Iignnotien  only  Claimed.] — 

Where  in  such  an  action  the  employed  was  also 
a  defendant,  but  as  against  him  the  plaintiff 
claimed  only  an  injunction,  and  not  damages,  it 
was  held  that  damages  might,  in  the  discretion 
of  the  court,  be  given  under  Lord  Cairns'  Act 
(21  &  22  Vict.  c.  27),  and  that  the  jury,  there- 
fore, should  be  directed  by  the  judge,  in  the 
event  of  a  verdict  for  the  plaintiff,  to  find  such 
damages  as  should  be  awarded  ;  first,  if  the 
court  should  think  it  a  proper  case  both  for 
injunction  and  damages ;  and  secondly,  if  the 
court  should  think  it  a  proper  case  for  damages 
only,  and  not  for  an  injunction.  Bowen  v.  Jffall, 
6  Q.  B.  D.  333  ;  50  L.  J.,  Q.  B.  306  ;  44  L.  T.  76  ; 
29  W.  R.  367  ;  46  J.  P.  373— C.  A. 

Measure  of  DamagesO — In  bxi  action  for  en- 
ticing aw^y  the  plaintiffs  servants,  the  measure 
of  damages  is  not  to  be  ascertained  at  the  actual 
loss  which  he  sustained  at  the  time,  but  for  the 
injuiy  done  him  by  causing  them  to  leave  his 
employment.  Ounter  v.  Attar,  4  Moore,  12 1 
S.P^  Dimtm  ▼.  BeU,  1  8tulc,S87;  S  M.4c8. 
19%. 
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II.  LIABILITY  OF  MjASTBR. 

1.  Fob  Wbonopul  Acts  op  Sebvant. 

a.  Qenerftl  Prlnoiples. 


Aeta  within  Scope  of  Authority.]— A  master  is 
liftble  for  ail  the  acts  of  his  servant  within  the 
scope  of  bis  anthority,  whatever  may  be  the 
extent  to  which  the  servant,  acting  as  such,  may 
abuse  that  authority.  Bayley  v.  Mattchester, 
Sheffield,  and  Lijicolnshire  BaUway  Company, 
8  L.  R.,  0.  P.  148  ;  42  L.  J.,  C.  P.  78  ;  28  L.  T. 
366— Bx-Ch. 

Vagligonee.] — ^According  to  the  principles  of 
English  law  the  responsibility  of  a  master  for 
tho  n^ligenoe  of  lus  servant  is  founded  on 
the  presumption  that  the  owner  chooses  his 
servant,  and  gives  him  orders  which  he  is  bound 
to  obey.  The  Halley,  2  L.  B.,  P.  0.  193  ;  37 
L.  J.,  Adm.  33  ;  18  L.  T.  879 ;  16  W.  B.  998 ;  5 
Moore,  P.  0.  C,  N.  8.  262. 

For  complaints  by  the  public  the  master  is 
leqwnsible.  Thus,  if  a  servant  drives  his  master's 
carriage  over  a  bystander ;  or  if  a  gamekeeper, 
employed  to  kill  game,  fires  at  a  hare  so  as  to 
shoot  a  bystander ;  or  if  a  workman  employed 
in  building  negligently  drops  a  stone  from  the 
scafibld  and  so  hurts  a  bystander ;  in  all  these 
cases  the  bystander  is  entitled  to  c^aim  repara- 
tion from  the  master,  because  the  master  is 
bound  to  guarantee  the  public  against  all 
damage  arising  from  the  wrongful  or  careless 
acts  of  himself  or  of  his  servants.  BartoruhUl 
Coal  Company  v.  Reid,  3  Macq.  H.  L.  Cas.  266  ; 
4  Jur.,  N.  S.  767. 

In  all  cases  where  a  master  gives  the  direction 
and  control  over  a  carriage  or  an  animal  to  a 
rational  agent,  the  master  is  only  responsible  in 
an  action  on  the  case  for  want  of  skill  or  care  of 
the  agent.  Sharrod  t.  London  and  North-  West- 
em  Railway  Company,  6  Bailw.  Cas.  239  ;  7  D. 
&  L.  213  ;  20  L.  J.,  Ex.  186  ;  14  Jur.  23. 

A  railway  train,  driven  at  the  rate  of  forty 
milea  an  hour,  according  to  the  general  directions 
of  the  railway  company  to  the  driver,  ran  over 
and  killed  some  sheep,  which  had  strayed  on  the 
line  in  consequence  of  the  defective  fences  of  the 
company  : — Held,  that  the  train  being  under  the 
direction  and  control  of  a  rational  agent,  the 
company  was  not  liable  in  trespass  for  the 
injury,  but  that  the  proper  form  of  action  was 
by  action  on  the  case,  either  for  permitting  the 
fences  to  be  out  of  repair,  or  for  directing  the 
servant  to  drive  at  such  a  rate  as  to  int^ere 
with  the  right  of  the  sheep  to  be  on  the  line  of 
railway.    Ih, 


^ .] — ^A  master  is  not  liable  in  trespass 
for  an  injury  done  without  his  knowledge  by 
his  servant,  though  in  the  course  of  his  employ. 
Gordon  ▼.  RoU,  4  Ex.  366  ;  7  D.  &  L.  87  ;  18 
L.  J.,  Ex.  432. 

Fraud.] — ^A  master  is  civilly  responsible  for 
the  fraud  or  negligence  of  his  servant  acting  in 
the  course  of  his  employment ;  but  ngt  for  an 
act  of  wilful  fraud  or  negligence  done  by  him 
ont  of  the  scope  of  his  authority,  or  inconsistent 
with  the  course  of  his  employment.  Coleman  v. 
Biehes,  16  C.  B.  104 ;  3  0.  L.  R.  796  ;  24  L.  J., 
C.  P.  125  ;  1  Jur.,  N.  S.  596. 

Therefore,  where  the  servant  of  a  wharfinger 
iraodolently  signed  a  receipt  purporting  to  be 


an  acknowledgment  that  wheat  had  been  de- 
livered at  his  employer's  wharf  to  be  shipped  to 
the  order  of  0.,  no  such  wheat  having  in  fact 
been  delivered,  and  thereby  wilfully  induced  0. 
to  pay  the  price  to  the  pretended  vendor : — 
Held,  that  the  wharfinger  was  not  liable,  although 
it  was  proved  that  0.*s  course  of  dealing  was  to 
pay  for  all  wheat  delivered  for  him  at  the  wharf, 
on  the  production,  by  the  vendor,  of  the  wharf- 
inger's receipt,  and  that  the  latter  knew  it.    Ih, 

Felony.] — ^The  defence,  that  the  act  com- 
plained 01  amounted  to  a  felony  does  not  apply 
to  an  action  against  a  master  for  damages  sus- 
tained through  the  wrongful  act  of  a  servant. 
Oshom  V.  OilUtt,  8  L.  B.,  Ex.  88  ;  24  L.  J.,  Ex. 
63  ;  28  L.  T.  197 ;  21  W.  R.  409. 

b.  Acts  within  the  Scope  of  Authority. 

Liability  of  Bailway  Company — False  Im- 
prisonment and  Arrest.] — ^A  railway  company, 
though  a  corporation,  is  liable  to  an  action  for 
false  imprisonment  if  the  act  is  committed  by 
the  authority  of  the  company ;  the  authority 
need  not  be  under  seal,  but  it  lies  on  the  plaintiff 
to  give  evidence  justifying  the  jury  in  finding 
that  the  company's  servanto  who  imprisoned  him 
or  some  of  them  had  authority  from  the  company 
to  do  so.  Ooff  V.  Great  Northern  Bailway 
Company,  3  £1.  &  EL  672  ;  30  L.  J.,  Q.  B.  148  ; 
7  Jur.,  N.  S.  286 ;  3  L.  T.  850. 

An  action  for  a  malicious  prosecution  will  lie 
against  a  company.  Stevens  t.  Midland  BaU- 
way Company  (10  Ex.  352)  not  followed.  The 
employment  of  policemen  by  a  railway  company 
to  protect  their  property  is  an  act  within  the 
scope  of  the  incorporation  of  the  company. 
Edwards  v.  Midland  Bailway  Company,  6 
Q.  B.  D.  287  ;  60  L.  J.,  Q.  B.  281  j  43  L.  T.  694  ; 
29  W.  B.  609  ;  45  J.  P.  374. 

A  constable,  who  was  a  servant  also  of  the 
railway  company,  after  the  conclusion  of  a  scuffle 
in  a  station-yard  between  some  of  the  company's 
servants  and  other  persons,  wrongfully  gave  A. 
into  custody  on  a  charge  of  assaulting  the  ser- 
vants of  the  company.  By  the  regulations  of 
the  company  their  constables  were  authorised  to 
take  into  custody  any  one  they  saw  committing 
an  assault  upon  another  in  any  of  the  stations, 
and  for  the  purpose  of  putting  an  end  to  any 
fight  or  affray ;  out  they  were  directed  to  use 
this  power  with  extreme  caution,  and  not  if  the 
fight  or  affray  was  at  an  end  before  they  inter- 
posed : — Held,  that  the  company  was  not  liable 
for  the  act  of  their  servant,  as  the  constable  in 
giving  A.  into  custody  was  not  acting  within 
the  scope  of  his  employment.  Walker  y.  South- 
Eastern  Bailway  Company,  5  L.  B.,  C.  P.  640  ;  39 
L.  J.,  C.  P.  346  ;  23  L.  T.  14  ;  18  W.  B.  1032. 

B.  refused  to  leave  a  station-yard  of  the  com- 
pany, and  a  struggle  thereupon  ensued  between 
him  and  the  servants  of  the  company,  during 
which  he  was  wrongfully  given  in  charge  by  a 
constable  of  the  company,  employed  under  the 
above  rule  : — Held,  that  there  was  evidence  that 
the  constable  was  acting  within  the  scope  of  his 
employment.    lb. 

A  foreman  porter  in  the  service  of  a  railway 
company,  who,  in  the  absence  of  the  station 
master,  is  in  charge  of  a  station,  has  no  implied 
authority  to  give  in  charge  a  person  whom  he  sus- 
pects to  be  stealing  the  company's  property ;  and, 
h  he  g^ves  in  charge  on  such  suspicion  an  inno- 
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cent  person,  the  company  is  not  liable.  Edwards 
V.  London  and  North-Western  BaUtoay  Com- 
pany, 5  L.  R.,  C.  P.  445 ;  39  L.  J.,  C.  P.  241  ;  22 
L.  T.  666  ;  18  W.  R.  834. 

A  clerk  in  the  service  of  a  railway  company, 
whose  duty  it  is  to  issue  tickets  to  passengers, 
and  to  receive  the  money,  and  to  keep  it  in  a 
till  under  his  charge,  has  no  implied  authority 
from  the  company  to  give  into  custody  a  person 
■whom  he  suspects  has  attempted  to  rob  the  till, 
after  the  attempt  has  ceased ;  as  such  arrest 
could  not  be  necessary  for  the  protection  of  the 
company's  property.  And  the  company  is  there- 
fore not  liable  for  the  act  of  the  clerk.  Allen 
V.  London  and  South- Western  Railway  (Com- 
pany, 6  L.  R.,  Q.  B.  66  ;  40  L.  J.,  Q.  B.  55 ;  23 
L.  T.  612  ;  19  W.  R.  127  ;  11  Cox,  C.  C.  621 

A  passenger  took  a  return  ticket  from  the 
Mansion  House  to  Notting-hill  Gate.  On  reach- 
ing Edgeware-road,  a  station  beyond  Notting- 
hill  Gate,  he  got  out,  but  was  informed  that  he 
must  pay  an  additional  fare  of  2d,  This  he 
refused  .to  do.  He  was  thereupon  given  into 
custody  by  the  inspector  of  the  railway  station 
upon  the  charge  of  refusing  to  give  up  his  ticket, 
or  pay  his  fare,  and  thereby  defrauding  the  com- 
pany. This  charge  was  dismissed.  The  passen- 
ger having  brought  an  action  of  trespass  and 
false  imprisonment : — Held,  that,  as  the  com- 
pany was  empowered  under  the  Railways  Glauses 
Act'(8  &  9  Vict.  c.  20),  s.  104,  to  arrest  persons 
committing  frauds  under  s.  103,  and  as  the 
inspector  was  their  representative  at  Edgeware- 
road,  it  must  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  the  inspector  had 
authority  from  the  company  to  arrest  persons 
supposed  to  be  guilty  of  committing  offences 
against  that  section,  and  that  the  company  was 
liable  for  his  mistake.  Moore  v.  Metropolitan 
Railway  Companyy  8  L.  R.,  Q.  B.  36 ;  42  L.  J., 
Q.  B.  23  ;  27  L.  T.  679  ;  21  W.  R.  145. 

A  passenger  took  his  ticket  from  Monk's  Ferry 
to  Bangor  and  back.  The  company's  line  ex- 
tended from  Monk's  Ferry  to  Chester,  and  the 
Chester  and  Holyhead  Railway  continued  the 
line  to  Bangor.  On  his  return  at  Chester,  the 
ticket  collector  demanded  2«.  6(£.,  which  the 
passenger  refused  to  pay ;  he  was  thereupon 
taken  into  custody  by  a  railway  servant,  under 
the  direction  of  a  superintendent,  to  the  police 
Station,  where  he  paid  the  money  under  protest, 
and  was  released.  The  Chester  station  was 
occupied  by  the  company,  and  by  other  railway 
companies ;  one  of  the  witnesses  stated  that  he 
believed  the  person  who  took  the  passenger  into 
custody  was  a  servant  of  the  company.  His 
attorney  having  written  to  the  secretary  of  the 
company  for  compensation,  received  a  written 
answer  from  him,  requesting  that  he  might  be 
furnished  with  the  date  of  the  transaction,  and 
promising  to  make  the  necessary  inquiries.  He 
afterwards  stated  that  it  was  an  awkward  busi- 
ness, and  that  the  blame  would  fall  upon  the 
station-clerk ;  he  also  offered  to  repay  to  the 
attorney  the  2s.  6<l.,  which  had  been  overpaid. 
This  was  refused  : — Held,  in  an  action  against 
the  company  for  the  arrest,  that  there  was  no 
evidence  of  authority  for  the  arrest,  or  of  sub- 
sequent ratification  by  them,  and  that  they  were 
not  liable.  Roe  v.  Birkenhead,  Lancashire  and 
Cheshire  Junction  Railway  Company,  7  Ex.  36  ; 
6  Railw.  Gas.  795  ;  21  L.  J.,  Ex.  9. 

A  person  took  a  ticket  as  a  passenger  by  a  rail- 
way, and  by  the  same  train  his  horse  was  con- 


veyed, in  respect  of  which  (by  an  arrangement 
of  the  company)  nothing  was  payable.  On 
reaching  his  destination,  he  gave  up  his  ticket, 
and  was  leaving  the  station  with  his  horse,  when 
he  w^  taken  into  custody  by  the  direction  of 
the  station-master  for  non-payment  of  the  fare 
alleged  to  be  due  for  the  horse  : — Held,  that  the 
arrest  was  not  within  the  powers  conferred  on 
railway  companies  by  8  &  9  Vict.  c.  20,  ss.  103, 
104,  and  that  the  company  was  not  liable  for  tiie 
act  of  the  station-master.  Poulton  v.  London 
and  South-Western  Railway  Company,  2  L.  R., 
Q.  B.  634 ;  36  L.  J.,  Q.  B.  294 ;  17  L.  T.  11  ;  8 
B.  k  8.  616. 

If  a  servant  of  a  railway  company,  acting  on 
behalf  of  the  company,  assaults  and  imprisons  a 
passenger  to  compel  him  to  pay  his  fare  lor  riding 
in  a  carriage  of  the  company,  the  act  of  the 
servant  is  one  which  may  be  for  the  benefit  of 
the  company,  and  may  be  ratified  by  the  com- 
pany. Eastern  Counties  Railway  Company  v. 
Broom  (in  error"),  infra. 

A  passenger  had  been  taken  into  custody  by  a 
railway  inspector,  charged  with  having  no  ticket, 
refusing  to  pay  the  fare,  intoxication,  and  assault- 
ing the  inspector.  'At  the  hearing  before  the 
magistrate,  the  solicitor  of  the  company  attended 
to  conduct  the  proceedings : — ^Held,  that  such 
attendance  was  no  evidence  of  ratification  by  the 
company.    lb. 

A  quarrel  having  arisen  on  the  premises  of  a 
railway  company  between  a  servant  of  the  com* 
pany  and  a  number  of  persons,  amongst  whom 
was  A. ;  the  company's  servant  gave  A.  into 
custody  on  a  charge  of  assaulting  him  and  ob- 
structing  him  in  the  discharge  of  his  duty.  In 
an  action  by  A.  against  the  company  for  an 
assault  and  false  imprisonment : — Held,  that  the 
company  could  not  be  made  responsible  for  thi» 
act  of  their  servant.  Lumsden  v.  London  a%d 
South-Westem  Railway  Company,  16  L.  T» 
609. 


BemoTing  Person  from  Carriage.] — A 


passenger  sustained  injuries  in  consequence  of 
being  violently  pulled  out  of  a  railway  carriage, 
just  after  the  train  had  started,  by  one  of  the 
porters,  who  acted  under  an  erroneous  impres- 
sion that  the  passenger  was  not  in  the  right  train 
for  the  place  to  which  he  had  booked.  The  rules- 
of  the  railway  company,  a  copy  of  which  was 
given  to  each  porter  in  their  employ,  assigned 
various  specific  duties  to  the  porters ;  among 
others,  that  of  not  suffering  passengers  to  get  in 
or  out  of  trains  in  motion,  and  concluded  with  a 
general  direction  that  they  were  to  do  all  in  their 
power  to  promote  the  comfort  of  the  passengers 
and  the  intereste  of  the  company.  It  was  the 
duty  of  the  porters  to  prevent  passengers  going 
by  wrong  trains,  as  far  as  they  could  do  so,  but 
it  was  not  their  duty  to  remove  passengers  from 
the  wrong  train  or  carriage  : — Held,  that  there 
was  evidence  on  which  a  jury  might  find  that 
the  act  of  the  porter  in  palling  the  passenger 
out  of  the  carriage  was  an  act  done  within  the 
course  of  his  employment  as  the  servant  of  the^ 
company,  and  one  for  which  the  company  waa 
therefore  responsible.  Bayley  v.  Manchester^ 
Sheffield  and  Lincolnshire  Railway  Company , 
8  L.  R.,  G.  P.  148 ;  42  L.  J.,  G.  P.  78  ;  28  L.  T. 
366.  Affirming  7  L.  R.,  G.  P.  415  ;  41  L.  J.,  C. 
P.  278. 

AaMolt.] — If  a  servant  of  a  railway  com-^ 
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pany  commits  an  assault  bj  the  authority  of  the 
companv,  an  action  for  assault  and  battery  may 
be  maintained  against  the  company.  Eastern 
Ofumties  Railway  Company  v.  Broam  (Jn  error), 
6  Ex.  314;  20  L.  J.,  Ex.  196;  15  Jur.  297— Ex.  Ch. 

It  is  not  necessary  that  the  servant  should  be 
authorized  to  do  the  act  by  an  instrument  under 
the  seal  of  the  company.    Ih, 

Bat  where  the  plaintiff  came  to  the  station  of 
a  railway  compcuiy  when  a  passenger  train  was 
shortly  about  to  start,  and  naving  entered  the 
ompartment  of  the  ticket-office  where  the 
clerk  was  then  issuing  tickets,  approached  the 
ticket-press  and  asked  for  a  ticket,  but  did  not 
get  or  pay  for  one,  and  a  person  outside  the  office 
called  the  plaintiff  out  as  the  train  was  about  to 
leave  the  platform ;  and,  as  the  plaintiff  was 
leaving  the  ticket-office,  the  ticket-clerk,  erro- 
neously believing  that  he  had  seen  a  ticket  in 
plaintiff^s  hajid,  detained  him,  asked  him  for  the 
ticket,  and  searched  him,  and  subsequently 
charged  the  plaintiff,  in  the  presence  of  the 
station-master,  with  having  stolen  a  ticket, 
whereupon  the  plaintiff  was  also  searched  by  the 
station-master,  and  in  an  action  by  the  plaintiff 
against  the  railway  company  for  assault  and 
false  imprisonment :  —  Held,  that  there  was 
evidence  of  their  liability  for  the  acts  of  the 
ticket-clerk  and  station-master.  Van  Den  Eunde 
V.  cuter  Railway  Compaiiy,  5  Ir.  R.,  C.  L.  6. 
Affirmed  on  appeal,  5  Ir.  R.,  C.  L.  328— Ex.  Ch. 

Amanlt  —  By  Conductor  of   Omnibus.]  —  A 

passenger  by  an  omnibus,  while  being  forcibly 
removwi  from  it  by  a  conductor  in  charge,  was 
thrown  on  the  ground,  and  seriously  injured. 
The  proprietor  of  the  omnibus,  on  being  applied 
to  for  compensation,  stated  that  the  passenger 
was  drunk  and  had  refused  to  pay  his  fare.  On 
cross-examination  he  did  not  deny  that  he  had 
been  drinking : — Held,  that  if  the  conductor 
intended  to  put  him  safely  out  of  the  omnibus, 
there  was  evidence  that  in  so  doing  he  was 
executing  the  commands  of  the  proprietor,  his 
master ;  and  that  if  the  injury  was  caused  by  the 
conductor  acting  without  due  care  in  executing 
such  command,  the  proprietor  was  responsible. 
Seymour  v.  Greenwood,  6  H.  &  N.  359  ;  30  L.  J., 
Ex.  189  ;  9  W.  B.  518.  Affirmed  on  appeal,  7 
H.  &  N.  359 ;  30  L.  J.,  Ex.  327  ;  4  L.  T.  833  ;  9 
W.  R.  785— Ex.  Ch. 

CoiiTersioii — By  Ser^antt  of  Bailway  Com- 
pany.]— Trover  for  quicks  and  plants  against  a 
railway  company.  On  the  trial  the  judge  ruled 
that  there  was  sufficient  evidence  of  a  conversion 
by  the  company.  To  this  ruling  the  company 
excepted.  The  verdict  was  for  the  plaintiff. 
The  bill  of  exceptions  set  forth  the  evidence. 
By  this  it  appeared  that  the  plaintiff  was  a 
contractor,  planting  hedges  for  tne  company  at 
one  of  their  stations,  and  was  owner  of  live 
thorns  which  had  been  placed,  by  leave  of  A. 
(called  in  the  bUl  of  exceptions,  the  general 
superintendent  of  the  company),  in  a  piece  of 
ground  belonging  to  the  company,  and  close  to 
the  station.  The  plaintiff  demanded  these  thorns 
from  the  station-master,  and  was  referred  to  A., 
and  A.,  professing  to  act  for  the  company, 
refused  to  let  the  plaintiff  remove  them.  It 
did  not  appear  when  or  under  what  circum- 
stances the  thorns  were  brought  to  the  station. 
The  majority  of  the  judges  construed  the  bill  of 
exceptions  as  meaning  that  the  thorns  had  been 
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carried  as  merchandize  on  the  line,  and  left  in 
the  company's  ground  with  their  roots  covered, 
as  a  mode  of  warehousing  them  for  a  reasonable 
time,  in  such  a  manner  as  they  might  remain 
alive.  Taff  Vale  Railway  Company  v.  Gilen. 
{in  error),  2  El.  &  Bl.  822  ;  23  L.  J.,  Q.  B.  43  ; 
18  Jur.  510— Ex.  Ch. 

Held,  that  it  is  the  duty  of  a  company  carrying 
on  trade,  to  have  on  the  spot  all  that  in  ordinary 
exigencies  of  their  business  might  require  to  be 
done  promptly,  that  there  was  sufficient  evidence 
that  A.  had  authority  to  this  extent  trom  the 
company,  and  that  it  was  unnecessary  to  shew 
any  authority  under  seal.    lb. 

Held,  also,  that  to  give  ilp,  or  refuse  to  give 
up  on  demand,  goods  left  with  the  company  in 
the  course  of  their  trade  as  carriers,  was  an  act 
within  the  scope  of  such  authority,  and  that  on 
the  construction  put  on  the  bill  of  exceptions  by 
the  majority  of  the  judges,  the  thorns  were  so 
left,  and,  therefore,  there  was  evidence  of  a  con- 
version by  the  company.    lb. 


Privity  of  Contract] — By  an  agreemenit 


between  the  SmithHeld  Club  and  the  defen^ 
dants,  who  were  proprietors  of  a  building  and. 
premises  at  Islington  called  the  AgriculturaJi 
Hall,  the  club  was  to  have  the  exclusive  use  of 
the  hall  during  the  period  of  their  annual  show 
of  stock,  the  defendants  providing  and  paying  a. 
sufficient  staff  (who  were  to  be  under  the  sole 
control  of  the  secretary  and  stewards  of  the 
club),  to  receive,  take  care  of,  and  re-deliver 
the  stock  exhibited,  and  also  paying  the  club' 
1,000Z. ;  in  consideration  of  which  the  defen- 
dants were  to  receive  certain  fees  or  admission 
money  from  the  visitora.  The  stock  and  articles 
to  be  exhibited  were  received  at  the  gate  of  the 
defendants'  premises  by  Sharman  (upon  orders, 
signed  by  the  secretary  of  the  Smithfield  Club),, 
who  contracted  with  the  defendants  for  a  lump 
sum  to  receive  them  and  to  re-deliver  them  at 
the  end  of  the  show  upon  like  orders  ;  the  de- 
fendants in  no  way  interfering.  One  Stllgoe, 
who  exhibited  a  pen  of  three  sheep  at  the  show 
in  1873,  sold  them  to  the  plaintiff  ;  and  upon 
the  plaintiff's  drover  producing  an  order  for 
their  removal  signed  by  Stilgoe,  ISharman  or  one 
of  his  men  delivered  him  by  mistake  sheep  from 
another  pen.  These  the  plaintiff  rejected,  and 
he  brought  an  action  against  the  defendants  for 
converting  his  sheep : — Held,  that,  as  between 
the  plaintiff  and  the  defendants,  there  was  no 
privity  of  contract  and  no  duty  on  the  part  of 
the  latter  to  re-deliver  the  stock  at  the  close  of 
the  show.  Ooslin  v.  Agricultural  Hall  Covi- 
pany,  1  C.  P.  D.  482  ;  45  L.  J.,  C.  P.  554,  n.  ^ 
35  L.  T.  92— C.  A.  Affirming  45  L.  J.,  C.  P. 
348 ;  34  L.  T.  59. 

c.  Neffliffence. 

Liability  of  Railway  Company.]  — Plaintiff 
travelled  with  a  ticket  issued  by  the  D.  company- 
over  defendants'  railway  in  a  carriage  belonging 
to  the  D.  company.  By  the  defendants'  act  of 
parliament,  the  D.  company  had  running  powers 
over  the  Une,  the  defendants  receiving  a  per- 
centage on  the  traffic  receipts,  such  percentage 
to  include  the  cost  of  all  services  connected  with 
manning  the  lines,  use  of  stations,  and  services 
of  station  staff  necessary  for  dispatch  of  business 
connected  with  the  traffic.  The  plaintiff  was 
injured  at  a  station  belonging  to  the  defendanta 
'  K 
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by  the  negligence  of  a  porter  employed  on  a 
platfoTin  which  was  exclusively  allotted  to  the 
D.  company^s  traffic  : — Held,  that  the  porter  was 
acting  as  the  defendants*  servant,  and  that  there- 
fore the  defendants  were  liable.  Self  v.  London, 
Bri4jhton  and  South  Coast  Railway  Campany, 
42  t.  T.  173  ;  44  J.  P.  344— C.  A. 

The  defendants'  railway  crossed  a  level  cross- 
ing which  was  some  twenty  yards  distant  from 
a  footbridge.    Both  the  crossing  and  the  bridge 
were  private  crossings,  intend^  for  the  nse  of 
persons  employed  in  a  neighbouring  manufactory. 
About  thirty  yards  from  the  crossing  was  a  box 
where  a  railway  man  was  commonly  stationed, 
who   was   sometimes   shouted    to    by   persons 
wishing  to  pass  the  level  crossing  with  carts, 
and  answered  "  All  right."    The  plaintiff,  a  boy 
of  eleven  years  of  age,  who  was  employed  at  the 
manufactory,  having  occasion  to  go  over  the 
line,  was  waiting  at  the  level  crossing  until  one 
train  had  passed,  but  was  knocked  down  and 
severely  injured,  when  in  the  act  of  crossing,  by 
another  train  which  he  had  not  observed,  and 
which  was  passing  in  the  opposite   direction 
immediately  afterwards.    At  the  trial  there  was 
evidence   that  the  bridge  was  dirty  and  not 
lighted  at  the  time  of  the  accident ;  that  the 
train  did  not  whistle ;  that  the  plaintiff  knew 
the  bridge,  having  crossed  it  several  times  ;  and 
that  the  man  at  the  box  used  to  bring  out  a 
stick  to  stop  him  from  going  over  the  bridge, 
but  that  when  the  accident  happened  he  was 
not  present.    There  was  no  evidence  to  shew 
what  the  man's  special  duties  were,  or  whether 
he  had  any  duties  in  respect  to  foot  passengers. 
Upon  this  evidence  the  learned  judge  was  aiked 
to  nonsuit  the  plaintiff  : — Held,  on  further  con- 
sideration, that  there  was  evidence  of  negligence 
to  go  to  the  jury,  and  that  the  conduct  of  the 
railwayman  was  a  distinct  breach  of  duty  which 
amounted  to  negligence  and  contributed  to  the 
accident,    Clarke  v.  Midland  Railtvay   Com^ 
jfanv,  43  L.  T.  381. 

The  stations  of  the  defendants  and  of  two 
other  railway  companies  at  Bristol  adjoined,  and 
were  open  to  one  another,  and  the  passengers  of 
each  company  were  in  the  habit  of  passing 
directly  from  one  to  the  other,  the  whole  area 
being  used  as  common  ground  by  the  pas- 
sengers of  all  three  companies.  While  the 
plaintiff  was  standing  on  the  defendants'  plat- 
form, on  his  way  from  the  terminus  of  one  of 
the  other  companies  to  the  booking-office  of  the 
other  company,  waiting  for  his  luggage,  a  porter 
of  the  defendants  negligently  drove  a  truck 
laden  with  luggage,  and  a  portmanteau  fell  off 
and  injured  the  plaintiff: — ^Held,  that  as  the 
negligence  complained  of  was  an  act  of  mis- 
feasance by  a  servant  of  the  defendants  in  the 
course  of  his  employment,  the  maxim  of  respon- 
deat superior  applied  ;  and  that,  under  the  cir- 
cumstances, they  were  liable.  Tehbutt  v.  Bristol 
and  Ejceter  Railway  C&mpany,  6  L.  R.,  Q.  B.  73  j 
40  L.  J.,  Q.  B.  78  ;  23  L.  T.  772  ;  19  W.  R.  383. 

A«ts  of  Gontraoton  or  their  Servants.] — A 

person  who  employs  a  contractor  to  do  a  par- 
ticular act  is  liable  for  the  injurious  acts  of  the 
<»utractor  which  flow  out  of  the  fulfilment  of 
the  contract.  Pitts  v.  Kingshridge  Highway 
Board,  5  L.  T.  195  ;  19  W.  R.  884. 

The  defendant  employed  P.  to  clean  out  a 
drain  which  was  on  the  defendant's  land.  P. 
was  not  in  the  defendant's  service,  but  was  a  I 


common  labourer,  selected  by  the  defendant  on 
account  of  his  having  dug  the  drain  originally. 
P.  cleaned  out  the  drain  without  assistance  from 
any  other  person,  and  without  the  further  direction 
or  inspection  of  the  defendant.  He  received  five 
shillings  for  the  job  from  the  defendant.  In  the 
course  of  cleaning  out  the  drain  P.  took  up  part 
I  of  an  adjoining  highway  and  replaced  the  same 
in  an  improper  manner  and  with  Insufficient 
materials,  in  consequence  of  which  the  plaintiff's 
horse,  passing  along  the  highway,  was  injured : 
— Held,  that  under  these  circumstances  P.  was 
not  an  independent  contractor,  but  was  acting 
as  the  servant  and  under  the  control  of  the 
defendant,  and  consequently  that  the  defendant 
was  responsible  for  the  injury.  Sadler  v.  Hen- 
lock,  4  EL  &  Bl.  670;  3  C.  L.  R.  760;  24  L,  J., 
Q.  B.  138 ;  1  Jur.,  N.  S.  677. 

A  captain  of  a  vessel  employed  a  stevedore  to 
unload  his  vessel.  The  stevedore  employed  his 
own  labourers,  amongst  whom  was  the  plaintiff, 
and  also  one  of  the  crew,  named  Davis,  whom  he 
paid,  and  over  whom  he  had  entire  control,  to 
assist  them  in  unloading.  The  plaintiff,  while 
engaged  in  the  work,  was  injured  through  the 
negligence  of  Davis: — Held,  that  the  captain 
was  not  responsible  for  the  injury.  Murray  v. 
Ourrie,  6  L.  R.,  C.  P.  24  ;  40  L.  J.,  C.  P.  26  ;  23 
L.  T.  557  ;  19  W.  R.  104. 

A  lessee  of  a  ferry  hired  of  the  defendant  a 
steamer,  with  a  crew  to  ply  to  and  fro.  The 
plaintiff  purchased  of  the  lessee  of  the  feny  a 
season  ticket,  and,  while  on  board  the  vessel, 
was  injured  by  the  breaking  of  a  rope,  through 
the  negligence  of  the  crew  : — Held,  that  the 
crew  remained  the  servants  of  the  defendant, 
and  that  he  was  therefore  liable  to  the  plaintiff 
for  the  negligence.  Daly  ell  v.  Tyrer,  EL,  Bl.  & 
El.  899  ;  28  L.  J.,  Q.  B.  52  ;  5  Jur.,  N.  S.  336. 

Held,  also,  that  the  liability  of  the  defendant 
in  such  a  case  is  independent  of  any  contract, 
and  that  it  was  immaterial  whether  the  purchase 
of  the  ticket  was  from  the  lessee  or  the  defendant. 
lb. 

The  defendants  sent  a  barge,  under  the  man- 
agement of  their  lighterman,  to  a  wharf,  for  the 
purpose  of  being  loaded.  He  was  unable  to  get 
up  to  it,  in  consequence  of  a  barge  belonging  to 
the  plaintiff  lying  in  the  way,  without  any  one 
in  charge  of  it.  The  foreman  of  the  wharf  told 
him  to  shove  the  other  barge  away,  as  it  had  no 
business  there,  and  to  bring  his  alongside.  He 
then  moved  the  plaintiff's  barge  from  the  wharf, 
and  made  it  fast  to  a  pile  in  the  river.  When 
the  tide  went  down,  the  barge  settled  upon  a 
projection  in  the  bed  of  the  river,  and  was 
injured  : — Held,  that  the  defendants  were  re- 
sponsible, as  the  lighterman  in  doing  the  act 
complained  of  was  acting  as  their  servant.  Page 
V.  Defries,  7  B.  &  S.  137. 

A  master  porter,  employed  by  a  merchant  at 
Liverpool  to  hoist  or  lower  goods,  cannot  be 
considered  in  the  light  of  a  bailee,  but  of  a 
servant ;  and  the  party  employing  him  is  liable 
for  any  injury  causo<l  through  his  negligence  or 
want  of  skill.  Randleson  v.  Murray,  3  N.  &  P. 
239  ;  8  A.  &  E.  109  ;  1  W.,  W.  &  H.  14d  ;  2  Jur. 
324. 

A  butcher  who  had  purchased  a  beast  at 
Smithfield  in  the  city  of  London,  emploj^  a 
licensed  drover  to  drive  it  home.  By  the  bye- 
laws  of  the  city,  such  beasts  must,  within  the 
limits  of  the  city,  be  driven  by  licensed  drovers, 
unless   driven   by  the  purchasers   themselves. 
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The  drover  employed  a  boy  to  drive  the  beast, 
and  throagh  the  boy  negligently,  driving  the 
beast,  after  it  had  passed  the  limits  of  the  city, 
it  ran  into  the  plain tififs  premises  and  damaged 
his  property : — Held,  that,  although  the  damage 
was  not  done  within  the  city,  the  boy  was  not 
to  be  deemed  the  servant  of  the  owner  of  the 
beast,  and  that  the  owner  therefore  was  not 
liable.  MiUigan  v.  Wedge,  4  P.  &  D.  714  ;  1 
Q.  B,  714. 

The  defendant  sent  some  bales  of  cotton  to  a 
warehouse,  and  they  were  piled  there  by  his 
men,  under  the  direction  of  the  warehouseman's 
foreman.  Owing  to  a  fault  in  the  piling,  the 
pile  fell  and  hurt  the  plaintiff  : — Held,  that  the 
defendant  was  not  liable.  Murphy  v.  Caralli, 
3  H.  &  C.  462  ;  34  L.  J.,  Ex.  14  ;  10  Jur.,  N.  S. 
1207  ;  13  W.  R.  165. 

The  defendant  engaged  the  services  of  S.,  a 
thatcher,  for  a  certain  period  at  weekly  wages, 
for  the  purpose  of  hiring  him  out  to  do  thatching 
work  for  his  profit.  S.  having,  during  the  period, 
thatched  some  stacks  of  wheat  for  the  plaintiff, 
for  which  work  the  defendant  claimed  and  re- 
ceived payment : — Held,  that  the  defendant  was 
responsible  to  the  plaintiff  for  injury  to  the  wheat, 
occasioned  by  the  negligent  manner  in  which  S. 
did  the  work.  Holmes  v.  Oni(rji,  2  C.  B.,  N.  S. 
790  ;  26  L.  J.,  C.  P.  261. 

The  appellant  and  respondent  were  owners  of 
adjoining  houses,  between  which  was  a  party 
wall.  The  appellant's  house  also  adjoined  B.'s 
bouse,  and  between  them  was  a  party  wall. 
The  appellant  employed  a  builder  to  puU  down 
his  bouse  and  rebuild  it.  In  the  course  of  re- 
building, the  builder's  workmen,  in  fixing  a  stair- 
case, negligently  and  without  the  knowledge  of  the 
Appellant,  cut  into  the  party  wall  between  the  ap- 
pellant's house  and  B.'s  house,  in  consequence  of 
which  the  appellant's  house  fell,  and  the  fall  in- 
jured the  respondent's  house.  The  cutting  of  the 
party  wall  was  not  authorized  by  the  contract  be- 
tween the  appellant  and  his  builder  : — Held,  that 
the  appellant  could  not  get  rid  of  responsibility 
by  delegating  the  performance  to  a  third  person, 
and  was  liable  to  the  respondent  for  the  injury 
to  his  house.  Bower  v.  Peate  (1  Q.  B.  D.)  com- 
mented on.  Hughes  v.  Perciral,  8  App.  Cas. 
443 ;  52  L.  J.,  Q,  B.  719  ;  49  L.  T.  189  ;  31  W.  R. 
726  ;  47  J.  P.  772— H.  L.  (E.). 

See  also  PRINCIPAL  Ain>  AOENT.    . 

SerraxLti  aeting  within  Scope  of  Authority, 
•who  are.] — A  stevedore  employed  to  ship  iron 
rails  had  a  foreman  whose  duty  it  was  (assisted 
by  labourers)  to  carry  the  rails  from  the  quay  to 
the  ship  after  the  carman  had  brought  them  to  the 
quay  and  unloaded  them  there.  The  carman  not 
unloading  the  rails  to  the  foreman's  satisfaction, 
the  latter  got  into  the  cart  and  threw  out  some 
of  them  80  negligently  that  one  f  eU  upon  and 
injured  a  person  who  was  passing  by: — Held 
(per  Grove  and  Dcnman,  JJ.,  Brett,  J.,  dissen- 
tiente),  that  there  was  evidence  for  a  jury  that 
the  foreman  was  acting  within  the  scope  of  his 
employment,  so  as  to  render  the  stevedore 
responsible  for  his  acts.  Burns  v.  Poulsom  or 
Ptntlson,  8  L.  R.,  C.  P.  563  ;  42  L.  J.,  C.  P.  302 ; 
29  L.  T.  329  ;  22  W.  R.  20. 

A  local  board  of  health,  being  in  occupation 
of  a  sewage  farm,  had  given  plenary  powers  for 
the  management  of  such  farm  in  the  most 
beneficial  manner  to  B.  A  ditch  ran  between 
the  farm  and  the  land  of  the  plaintiff.    With  a 


view  to  rendering  such  ditch  more  capable  of 
carrying  off  the  drainage  from  the  farm,  B. 
wi-ongfully  went  upon  the  plaintiffs  land  and 
pared  away  his  side  of  the  ditch,  and  cut  down 
so  much  of  the  brushwood  and  underwood  on  the 
plaintiff's  side  as  impeded  the  flow  of  drainage 
along  the  ditch  : — Held,  that  the  acts  so  done  by 

B.  were  not  within  the  scope  of  his  employment ; 
and, consequently  the  local  board  was  not  liable 
for  them  at  the  suit  of  the  plaintiff,  there  being 
no  implied  authority  from  the  board  to  do  them. 
BoliTighrolie  (Lord)  v.  Swindoji  Xew  Town  Local 
Board,  9  L.  R.,  C.  P.  576  ;  43  L.  J.,  C.  P.  675  : 
30  L.  T.  723  ;  23  W.  R.  47. 

The  plaintiffs  occupied  premises  beneath  the 
offices  of  the  defendants,  who  were  solicitors.  One 
of  the  defendants  had  a  room  of  the  offices,  and  in 
it  was  a  lavatory  for  his  own  use  exclusively,  and 
his  orders  to  his  clerks  were  that  no  clerk  should 
come  into  his  room  after  he  had  left.  A  clerk 
went  into  the  room  to  wash  his  hands  at  the 
lavatory  after  his  employer  had  left,  turnoi  the 
water  .tap,  and  negligently  left  it  so  that  water 
flowed  from  it  into  the  plaintiffs'  premises  and 
damaged  them.  In  an  action  for  negligence  : — 
Held,  that  the  act  of  the  clerk  was  not  within  the 
scope  of  his  authority,  or  incident  to  the  ordinary 
duties  of  his  employment,  and  that  there  was 
no  evidence  of  negligence  for  which  the  defen- 
dants were  liable.  Stevens  v.  Woodward,  6 
Q.  B.  D.  318  ;  50  L.  J.,  Q.  B.  231  ;  44  L.  T.  153  ; 
29  W.  R.  506  ;  45  J.  P.  603. 

The  carman  of  a  coal  merchant,  for  the  pur- 
pose of  delivering  coals  at  the  premises  of  a 
customer,  removed  an  iroi;  plate  in  the  footway 
which  covered  an  opening  communicating  with 
the  coal  cellar.  The  plaintiff  was  passing  along 
the  footway  at  the  time.  The  carman  gave  her 
no  \vaming  that  the  plate  was  taken  up,  and  in 
consequence  of  his  negligence  in  not  taking  due 
precautions,  without  any  want  of  due  care  on 
her  part,  she  fell  into  the  opening  and  sustained 
injuries: — Held,  in  an  action  against  the  coal 
merchant  for  negligence,  that  he  was  responsible,, 
as  the  carman  was  acting  as  his  servant  in  the 
delivery  of  the  coals.  Whiteley  v.  Pepper,  2 
Q.  B.  D.  276  ;  46  L.  J.,  Q.  B.  436  ;  36  L.  T.  688  : 
25  W.  R.  607. 

A  master  is  liable  in  trespass  for  any  act  done 
by  his  servant,  in  the  course  of  executing  his 
orders  with  ordinary  care  ;  and,  therefore,  where 
a  master  ordered  his  servant  to  lay  down  a 
quantity  of  rubbish  near  his  neighbour's  wall, 
but  so  that  it  might  not  touch  the  same,  and  the 
servant  used  ordinary  care  in  executing  the 
orders  of  his  master,  but  some  of  the  rubbish 
naturally  ran  against  the  wall : — Held,  that  the 
master  was  liable  in  trespass.  Gregory  v.  Piper, 
9  B.  &  C.  591 ;  4  M.  &  R.  600. 

Acts  of  Servants  in  Charge  of  Horses — 
G-enerally.] — A  master  is  responsible  for  an 
injury  occasioned  by  negligent  driving  of  his 
servant,  where  he  is  acting  at  the  time  in  his 
service,  and  in  a  manner  impliedlv  sanctioned  bv 
him.   Patten  v.  Bea,  2  C.  B.,N.  S.  606  ;  26  L.  X, 

C.  P.  235  ;  3  Jur.,  N.  S.  892. 

A.,  the  general  manager  of  a  defendant,  pro- 
prietor of  a  horse  repository,  was  possessed  of  a 
horse  and  gig,  which  were  kept  for  a  time  upon 
the  defendant's  premises  free  of  charge,  and 
were  iLsed  by  A.  in  the  conduct  of  the  defendant's 
business.  In  going  (without  the  knowledge  of 
the  defendant)  upon  his  business,  with  the  horse 
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and  gig,  A.  drove  against  and  killed  the  plaintiff's 
horse : — ^Held,  that  the  defendant  was  respon- 
sible ;  and  that  it  was  immaterial  that  A.  was 
also  going  on  private  business  of  his  own.    lb. 


Wilful  Act.] — A  master  is  not  liable  in 


trespass  for  the  wilful  act  of  his  servant,  as  by 
driving  his  master's  carriage  against  another, 
done  without  the  direction  or  assent  of  the 
master ;  but  he  is  liable  to  answer  for  *any 
damage  arising  to  another  from  the  negligence 
or  unskilfulness  of  his  servant  acting  in  his 
employ.    M'3fanvs  v.  Criekett^  1  East,  106. 

By  Driyer.] — The  fact  that  a  passenger 


in  an  omnibus  is  struck  by  the  driver's  whip  is 
primS,  facie  evidence  of  negligence  by  the  driver 
in  the  course  of  his  employment ;  and  even  if  it 
appears  that  the  blow  was  struck  at  the  servant 
of  another  omnibus  with  whom  there  had  b^n 
a  dispute,  and  who  had  jumped  on  the  omnibus 
step  to  get  its  number,  it  is  a  question  for  the 
jury  whether  the  blow  was  struck  by  the  driver 
in  private  spite  or  in  supposed  furtherance  of  his 
employer's  interests.  Ward  v.  General  Omnibus 
^hmjmny,  42  L.  J.,  C.  P.  265  ;  28  L.  T.  850— Ex. 
Ch.    Affirming  27  L.  T.  761 ;  21  W.  R.  358. 

What  Amonnti  to  ITegligence.]  —  A  corn- 
factor  was  absent  from  his  shop,  and  during  his 
absence  his  sister  managed  his  business.  She 
wanted  to  send  out  some  corn  to  a  customer,  and 
for  this  purpose  employed  a  person  who  occa- 
sionally worked  for  her  brother,  and  who  at  the 
time  of  such  employment  was  in  a  state  of  ine- 
briety. This  man,  contrary  to  the  practice  of  the 
comfactor's  shop,  took  out  the  com  on  a  small 
warehouse  truck,  which  he  negligently  left  on  the 
road,  whereby  a  person  driving  along  in  a  chaise 
was  injured : — Held,  that  the  comf  actor  was  liable 
in  an  action  at  the  suit  of  this  person,  on  the 
ground  that  the  employment  of  a  tipsy  man  was 
an  act  of  negligence,  and  that  by  such  employ- 
ment he  set  the  whole  thing  in  motion,  and  must 
therefore  be  answerable  for  the  consequences. 
Wa7istall  V.  Poolmj,  6  C.  &  F.  910,  n. 

A  passenger  was  getting  out  of  an  omnibus 
before  it  stopped,  when  the  conductor  told  her 
to  wait.  She  continued  to  move  towards  the 
door,  and  he  took  her  hand  and  supported  her  to 
the  step,  from  which  she  fell  to  the  ground  : — 
Held,  that  this  was  not  such  negligence  on  the 
part  of  the  servant  as  to  render  the  master  liable. 
Lbigard  v.  Kirlcpatrich,  15  L.  T.  245. 

Where  a  ser\'ant  wantonly,  and  not  in  the  exe- 
cution of  his  master's  orders,  struck  the  plaintiffs 
horses,  and  thereby  produced  an  accident,  the 
master  is  not  liable  ;  but  where  he  so  struck  them 
in  the  course  of  his  employment,  although  inju- 
diciously, the  master  is  responsible.  Croft  v. 
Alison  A  B.  &  A.  590. 

The  plaintiff  was  driving  a  waggon  with  three 
horses  along  a  highway,  walking  in  the  usual  way 
at  the  head  of  the  leading  horse,  on  his  proper 
side  of  the  road.  The  defendant  and  his  groom 
were  riding  by  at  a  foot  pace  (meeting  the  waggon 
on  the  wrong  side),  when  just  as  he  passed  the 
plaintiff,  the  groom  touched  his  horse  with  a  spur 
and  the  hoi*se  kicked  out  and  struck  the  plaintiff : — 
Held,  that  the  act  of  using  the  spur  when  so  near 
to  the  plaintiff  was  such  an  improper  act  on  the 
part  of  the  groom  as  to  justify  the  jury  in  finding 
the  defendant  to  have  been  guilty  of  negligence. 
^'^orth  V.  Smith,  10  C.  B.,  N.  S.  572;  4  L.  T.  407. 


In  an  action  for  death  caused  or  injuries  sus- 
tained, through  being  run  over  by  a  vehicle 
driven  by  a  servant,  evidence  that  he  might  have 
seen  the  plaintiff  or  the  deceased  in  time  to  pull 
up,  if  he  had  not  been  looking  at  his  horses  owing 
to  the  want  of  a  skid  in  going  down  hill,  is  suffi- 
cient evidence  of  negligence  ;  and  even  although 
there  was  some  negligence  on  the  part  of  the 
deceased  in  crossing  the  road,  yet  the  master  is 
liable  if  his  servant,  by  the  exercise  of  reasonable 
care,  could  have  seen  the  deceased  and  avoided 
the  accident.     Springett  v.  Ball,  4  F.  &  F.  472. 

The  defendant,  who  kept  two  horses  at  a  livery 
stable,  being  desirous  of  trying  them  in  double 
harness,  had  them  put  into  his  carriage  and  driven 
by  a  groom  employed  at  the  stable,  whilst  he  him- 
self sat  beside  the  groom.  As  the  groom  was 
driving,  the  horses  were  startled  by  a  dog  and 
became  unmanageable  to  such  an  extent  that 
the  groom  could  not  stop  them,  though  he  still 
retained  some  control  over  them.  The  groom 
endeavoured  to  turn  down  a  side  street,  but,  fail- 
ing to  do  so,  drove  on  to  the  pavement  and 
injured  the  plaintiff.  The  j  ury  having  found  that 
there  was  no  negligence  on  the  part  of  any  one  : 
— Held,  that  the  act  of  the  groom  in  giving  to 
the  horses  the  direction  which  brought  them  on 
the  pavement  and  into  collision  with  the  plaintiff, 
being  neither  negligent  nor  wilful,  did  not  give 
a  cause  of  action.  Holmes  v.  Mather,  10  L.  R., 
Ex.  261  ;  44  L.  J.,  Ex.  176 ;  33  L.  T.  361 ;  23 
W.  R.  364. 

In  an  action  for  damage  done  to  the  plaintiffs 
cabriolet,  against  which  the  defendant's  cart  was 
driven,  the  defendant  will  be  liable,  although  it 
should-  appear  that  his  servant  was  not  driving  at 
the  time  of  the  accident,  but  had  intrusted  the 
reins  to  a  stranger  who  was  riding  with  him,  and 
who  was  not  in  the  service  of  the  defendant. 
Booth  V.  Mister,  7  C.  &  P.  66. 

Knowledge  of  Maiter — Conne  of  Employ- 
ment.]— ^A  master  is  responsible  for  injury  re- 
sulting from  the  negligence  of  his  servant  whilst 
driving  his  cart  or  carriage,  provided  the  servant 
is  at  the  time  engaged  in  the  business  of  his 
master,  even  though  the  accident  happened  in  a 
place  where  his  master's  business  did  not  call 
him  ;  but  if  the  journey  on  which  the  servant 
starts  is  solely  for  his  own  purposes,  and  under- 
taken -without  the  knowledge  or  consent  of  his 
master,  the  latter  is  not  responsible.  Mitchell  v. 
Crassweller,  13  C.  B.  237  ;  22  L.  J.,  C.  P.  100  ;  17 
Jur.,  N.  S.  716. 

Trespass  lies  against  a  master  for  the  act  of 
his  servant,  where,  while  the  servant  is  driving 
his  master  in  a  gig,  the  horse  runs  away  and 
does  damage.  Chandler  v.  Broughton,  1  C.  & 
M.  29  ;  3  Tyr.  220. 

A  herd  got  leave  from  his  master  to  go  for  the 
day  to  a  neighbouring  town  to  transact  business 
of  his  own,  and  borrowed  his  master's  horse  and 
tax-cart  for  the  purpose.  He  afterwards  pro- 
posed, and  the  master  a.ssented,  that  he  should 
bring  home  some  meat  from  the  town  for  the 
master.  He  drove  the  horse  and  tax-cart  so 
negligently  that  he  injured  the  plaintiff : — Held, 
in  an  action  against  the  master  tor  the  negligence 
of  the  servant,  that  the  court  could  not  hold 
as  a  matter  of  law,  upon  the  evidence,  that 
the  master  -was  responsible  for  the  negligence  of 
the  servant.  Cormich  v.  Bigby,  9  Jr.  R.,  C.  L. 
557. 

If  a  servant  in  driving  his  master's  cart,  on  his 
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master*8  businesSf  makes  a  detour  from  the  direct 
road  for  some  purpose  of  his  own,  his  master  will 
be  answerable  for  any  injury  occasioned  by  his 
n^ligent  driving  while  so  out  of  the  road.  Joel 
V.  AfarUon,  6  C.  &  P.  501. 

But  if  a  servant  takes  his  master's  cart  without 
leave,  at  a  time  when  it  is  not  wanted  for  the 
purpose  of  business,  and  drives  it  about  solely 
for  his  own  purposes,  the  master  will  not  be 
answerable  for  any  injury  which  he  may  do.   lb. 

A  person  occasionally  employed  by  the  defen- 
dant as  his  servant,  being  sent  out  by  him  on  his 
business,  took  the  horse  of  another  person,  In 
whose  service  he  also  worked,  and,  in  going,  rode 
over  the  plaintiff.  At  the  trial,  it  was  left  for 
the  jury  to  say,  whether  or  not  the  horse  was 
taken  by  the  servant  with  the  implied  consent  or 
autbori^  of  the  defendant ;  and  they  having 
found  a  verdict  for  the  plaintiff,  the  court  refused 
to  grant  a  new  trial.  Goodman  v,  Kennell^  1  M. 
&  P.  241  ;  3  C.  &  P.  167. 

A  carman,  without  his  master's  permission,  and 
for  a  purpose  of  his  own  wholly  unconnected  with 
his  master's  business,  took  out  his  master's  horse  and 
cart,  and  on  his  way  home  negligently  ran  against 
a  cab  and  damaged  it  The  course  of  the  employ- 
ment of  the  carman  was,  that,  with  the  horse 
and  cart,  he  took  out  beer  to  his  master's  cus- 
tomers, who  was  a  brewer,  and  in  returning  to  the 
brewery  be  called  for  empty  casks  wherever  they 
would  be  likely  to  be  collected,  for  which  he 
received  from  his  master  a  gratuity  of  \d,  each. 
At  the  time  of  the  accident  the  carman  had  with 
him  two  casks  which  he  had  picked  up  on  his 
return  journey  at  a  public-house  which  his 
master  supplied,  and  for  which  he  afterwards 
received  the  custonuuy  Id. : — Held,  that  the 
carman  had  not  re-entered  upon  his  ordinary 
duties  at  the  time  of  the  accident,  and  therefore 
the  master  was  not  liable.  Banner  v.  Mitchell, 
2  C.  P.  D.  357  :  25  W.  B.  633. 

A  wine  mercnant  sent  his  clerk  with  his  horse 
and  cart  under  the  care  of  his  carman,  to  deliver 
wine  and  bring  back  empty  bottles.  On  their 
return,  when  within  a  quarter  of  a  mile  from  his 
master's  stable,  the  carman,  at  the  request  of  the 
clerk  and  for  his  business,  drove  the  horse  and 
cart  in  another  direction,  and  when  two  miles 
from  the  stable  injured  a  person  by  negligent 
driving  : — Held,  that  the  master  was  not  liable, 
as  the  act  of  the  servant  was  not  done  in  the 
course  of  his  employment,  but  on  a  new  and 
an  independent  journey.  Storey  v.  Ashto-fif  4 
L.  R.,  Q.  B.  476  ;  38  L.  J.,  Q.  b.  223  ;  17  W.  R. 
727  ;  10  B.  &  S.  337. 

Where  a  master  intrusts  his  servant  with  his 
carriage  for  a  given  purpose,  and  the  servant 
drives  it  for  another  purpose  of  his  own,  in  a 
direction  different  from  that  ordered  by  his 
master,  and  in  doing  so  drives  over  a  person,  the 
master  is  liable  for  such  negligence.  Heath  v. 
Wilson,  2  M.  &  Rob.  181 ;  9  C.  &  P.  607. 


Privity  of  Contract.]  — The  plaintiff,  a 


person  of  full  age,  contracted  with  the  defendant 
to  cany  goods  for  her  in  his  cart.  The  defendant 
sent  his  servant  with  the  cart,  and  the  plaintiff, 
by  the  permission  of  the  servant,  but  without 
the  defendant's  authority,  rode  in  the  cart  with 
her  goods.  On  the  way  the  cart  broke  down,  and 
theplaintiff  was  thrown  out  and  severely  injured  : 
— mid,  that,  as  the  defendant  had  not  contracted 
to  carry  the  plaintiff,  and  as  she  had  ridden  in  the 
cart  without  his  authority,  he  was  not  liable  for 


the  personal  injuiy  she  had  sustained.  Lyffo 
V.  NewhoU,  9  Ex.  302  ;  2  C.  L.  K.  449  ;  23  L.  J., 
Ex.  108. 

Liability  of  Coach  Owners.] — The  proprietors 
of  a  mail-coach  are  answerable  for  any  injury 
happening  to  a  passenger  through  the  misconduct 
of  their  driver.     Wliite  v.  JBoulton,  Peake,  81. 

But  coach-owners  are  not  liable  for  injuries 
happening  to  passengers  from  accident  or  mis- 
fortune, where  there  has  been  no  negligence  nor 
default  in  the  driver.  Aston  v.  Ilearcn,  2  Esp. 
533  ;  S.  P.,  Christfe  v.  Griggs,  2  Camp.  79  ; 
Oro/ts V.  WaterhoMse,!!  Moore,  133  ;  3  Bing.  319. 

The  proprietor  of  a  stage-coach  is  answerable 
for  the  negligence  of  the  driver,  from  the  usual 
place  of  taking  passengers,  not  only  till  the  coach 
arrives  at  its  destination,  but  till  the  passengers 
are  safely  set  down.  Dudley  v.  Smith,  1  Camp. 
167. 

The  driver  of  a  stage-coach  before  passing 
through  any  place  that  is  dangerous,  is  bound  to 
inform  the  passengers  of  the  full  extent  of  the 
danger ;  and  if  he  proceeds  without  giving  them 
this  information,  the  proprietor  is  liable  for  any 
injury  they  may  thereby  suffer,  which  they  might 
have  escaped  by  alighting.    lb. 

If,  when  dangers  occur,  the  driver  of  a  stage- 
coach does  not  take  the  safest  course,  the  owner 
is  responsible  for  the  mischief  which  ensues. 
Jaeklon  v.  Tollett,  2  Stark.  37. 

A  driver  of  an  omnibus  while  driving  his 
master's  omnibus,  on  one  of  its  trips  from  A.  to 
B.,  in  regular  course,  at  a  point  in  the  road 
wilfully  and  on  purpose,  and  contrary  to  the 
express  orders  of  his  masters,  wrongfully  and 
illegally  endeavoured  to  hinder  and  obstruct  the 
passage  along  the  road  of  another  omnibus 
belonging  to  a  rival'  proprietor,  by  drawing  his 
omnibus  across  the  road  : — Held,  this  was  such 
an  act  as  the  master  was  not  responsible  for ; 
and  therefore  it  would  be  a  misdirection  for  a 
judge  to  tell  a  jury  that  if  the  driver,  in  drawing 
as  he  did  across  the  road,  to  obstruct  the  other 
omnibus,  although  a  reckless  driving  on  his  part, 
was  nevertheless  an  act  done  by  him  in  the 
course  of  his  service ;  and  to  do  that  which  he 
thought  best  to  suit  the  interest  of  his  employer, 
and  so  to  interfere  with  the  trade  and  business 
of  the  other  omnibus  proprietor,  the  employer 
was  responsible,  and  that  the  liability  of  the 
master  depended  upon  the  acts  and  conduct  of 
the  servant  in  the  course  of  the  service  and  em- 
ployment ;  and  that  the  instructions  given  to 
the  driver  not  to  obstruct  another,  or  hinder  or 
annoy  the  driver  in  his  business,  were  immaterial. 
General  Omiiilms  Company  v.  Zimjyut,  1  H.  ic 
C.  526  ;  32  L.  J.,  Ex.  34  ;  9  Jur.,  N.  S.  833  :  7 
L.  T.  641  ;  11  W.  R.  149. 

Cab  Proprietors.] — ^A  person  was  run  over  and 
sustained  injuries  through  furious  driving  on  the 
part  of  a  cab  driver,  and  brought  an  action  for 
such  injuries  against  the  proprietor  of  the  cab. 
The  arrangement  between  the  proprietor  and  the 
driver  was  that  the  horse  and  cab  were  intrusted 
by  the  former  to  the  latter  for  the  day,  to  be  used 
entirely  at  the  driver's  discretion  during  the  day, 
for  the  purpose  of  plying  for  hire.  The  driver 
was  to  pay  16*.  for  the  cab  ;  all  that  he  made 
above  that  sum  was  his  perquisite  for  his  labour, 
and  any  deficiency  he  had  to  make  good  after- 
wards. There  was  no  particular  time  fixed  for 
going  out  or  letuming  with  the  cab.    On  the 


267 


MASTER  AND   SEBYAi^T— Liability  oj  Master. 


268 


day  when  the  accident  occurred,  the  driver  was 
on  his  way  back  with  the  a^b  to  the  stables  of 
the  proprietor,  intending  to  return  the  cab. 
When  he  canje  to  the  end  of  the  mews  in  which 
the  stables  were,  he  went  on  ^^^th  the  cab  to  a 
tobacconist's  a  little  way  off  and  purchased  some 
snuff,  and  on  his  way  back  to  the  stables  the 
accident  happened  : — Held,  that  the  proprietor 
was  liable  for  the  acts  of  the  driver  while  acting 
within  the  scope  of  the  purposes  for  which  the 
cab  was  intrusted  to  him,  as  a  master  for  the 
acts  of  his  servant,  and  that  the  driver  was  at 
the  time  of  the  accident  so  acting.  Veiiabltg  v. 
Smith,  2  Q.  B.  D.  279  ;  46  L.  J.,  Q.  B.  470  ;  36 
L.  T.  609;  25  W.R.  684. 

The  provisions  of  the  Hackney  Carriage  Acts 
do  not  necessarily  impose  upon  cab  proprietors 
and  drivers  the  relation  of  master  and  servant. 
Where,  therefore,  by  the  terms  of  the  contract 
between  them,  such  a  relation  is  not  established, 
and,  apart  from  the  provisions  of  the  act,  they  are 
only  in  the  position  of  bailor  and  bailee,  the 
proprietor  is  not  liable  in  an  action  for  damages 
caused  by  the  negligent  driving  of  the  driver. 
Powlcs  V.  Ifider  (6  El.  &  Bl.  207)  and  Venahles 
V.  Smith  (2  Q.  B.  D.  279)  distinguished.  £in(f 
V.  Sjmrr,  8  Q.  B.  D.  104 ;  51  L.  J.,  Q.  B.  105  ; 
45  L.  T.  709  ;  30  W.  R.  152  ;  46  J.  P.  198. 

In  an  action  against  the  registered  proprietor 
of  a  cab  for  the  loss  of  a  portmanteau  by  the 
negligence  of  the  licensed  driver,  it  appeared  that 
the  arrangement  between  the  proprietor  and  the 
driver  was,  that  the  driver  paid  each  morning  a 
fixed  sum  for  the  use  of  the  cab  and  two  horses 
during  the  day,  and  was  allowed  to  keep  for  him- 
self all  the  money  which  he  received.  The  cab 
had  upon  it  a  plate  with  the  name  of  the  defen- 
dant as  the  proprietor,  in  pursuance  of  I  &  2 
Will.  4,  c.  22,  s.  20,  but  the  proprietor  did  not 
exercise  any  control  over  the  driver  as  to  where 
he  should  ply  ^vith  the  cab  : — Held,  that,  under 
the  circumstances  proved,  and  the  1  &  2  Will.  4, 
c.  22,  and  6  &  7  Vict.  c.  86,  the  driver  was  the 
servant  or  agent  of  the  proprietor,  with  authority 
to  enter  into  contracts  for  the  employment  of  the 
cab,  on  which  the  proprietor  was  liable ;  and 
therefore  the  action  was  rightly  brought  against 
him.  Powles  v.  mder,  6  El.  &  Bl.  207  ;  25  L.  J., 
Q.  B.  331  ;  2  Jur.,  N.  S.  472. 

Pleading!.^ — A  declaration  which  charges  the 
defendant  with  having  negligently  driven  his 
cai-t  against  the  plaintiff's  horse  is  supported  by 
evidence  that  the  defendant's  servant  drove  the 
cart.    £  nicker  v.  Forvwnt,  6  T.  B.  659. 

If  a  declaration  in  an  action  against  coach 
proprietors,  for  an  injury  received  by  the  over- 
turning of  a  coach,  states  that  it  was  their  duty 
to  carry  the  plaintiff  safely  for  a  certain  hire, 
it  does  not  mean  to  carry  safely  at  all  events,  but 
will  be  sufficiently  supported  by  proof  of  the  want 
of  due  care.    Harris  v.  Cogtar^  1  C.  &  P.  636. 


d.  XTnlawfiil  Acts  of  Servants. 

Liability  generally.] — A  master  is  answerable 
for  the  illegal  act  of  his  servant,  if  within  the 
scope  of  his  probable  authority,  and  done  for  the 
master's  benefit.  Thus,  where,  after  the  detection 
of  smuggled  tobacco  concealed  in  a  cellar,  a 
servant  in  his  master's  absence  procured  a  per- 
mit, by  which  he  intended  to  protect  the  goods 
from  seizure,  the  master  is  liable  for  the  penalty 


attached  to  the  offence  of  unduly  using  a  permit. 
Att.'Oen,  V.  Siddon,  1  C.  &  J.  220  ;  1  Tyr.  41. 

Though  a  person  employing  a  contractor  to  do 
a  lawful  act  is  not  responsible  for  the  negligence 
or  misconduct  of  the  contractor  or  his  servants  in 
executing  that  act,  yet  if  the  act  itself  is  wrongful 
the  employer  is  responsible  for  the  wrong  so  done 
by  the  contractor  or  his  servants,  and  is  liable  to 
third  persons  who  sustain  damage  from  the  doing 
of  that  wrong.  Ellisv.  Sheffield  Gat  Consumer fi* 
Company,  2  El.  &  Bl.  767. 

A  master  is  answerable  in  trespass  for  damage 
occasioned  by  his  servant's  negligence  in  doing  a 
lawful  act  in  the  course  of  his  service ;  but  not 
so  if  the  act  is  in  itself  unlawful,  and  if  not 
proved  to  have  been  authorized  by  the  master. 
Lyons  v.  MaHin,  8  A.  &  E.  612  ;  3  N.  &  P.  509. 

As  if  a  servant  authorized  merely  to  distrain 
cattle,  damage  feasant,  drives  cattle  from  the  high- 
way into  his  master's  close  and  there  distrains 
them.    Ih, 

Public  ITnisance.] — If  A.  employs  another  to 
do  a  lawful  act,  and  he  in  doing  it  commits  a' 
public  nuisance,  A.  is  not  responsible.    Pea^hey 
V.  Rowland,  13  C.  B.  182  ;  22  L.  J.,  C.  P.  81  ;  17 
Jur.  764. 

Aliter,  if  the  act  to  be  done  necessarily  involves 
the  committing  of  a  public  nuisance.    Ih, 

Where  a  business  is  conducted  so  as  to  be  a 
public  nuisance,  the  owner  is  liable  to  be  indicted, 
although  the  nuisance  is  entirely  occasioned  by 
the  conduct  of  his  servants  in  disregarding  his 
directions,  and  although  he  has  no  knowledge  of 
the  existence  of  the  nuisance.  Reg.  v.  Stephens, 
1  L.  R.,  Q.  B.  702  ;  35  L.  J.,  M.  C.  261  ;  14  L.  T. 
593  ;  14  W.  R.  859  ;  7  B.  &  S.  710. 

An  owner  of  a  quarry  on  the  margin  of  a 
navigable  river,  being  very  old  and  infirm,  did 
not  personally  superintend  it ;  he,  however,  gave 
directions  to  his  men  to  dispose  of  the  refuse  in  a 
certain  way,  and  conduct  the  business  in  a  proper 
way.  These  directions  were  disregarded,  and  the 
refuse  was  suffered  to  fall  into  the  river,  whereby 
its  navigation  was  obstructed.  Upon  an  indict- 
ment for  the  nuisance  against  him  : — Held,  that 
he  was  liable.    lb. 

Infringement  of  Patent.] — The  workmen  em- 
ployed on  the  works  of  a  company,  in  the 
manufacture  of  certain  foils  and  sheet  metals, 
infringed,  in  the  carrying  out  of  the  process  upon 
which  they  were  employed,  a  patent  for  a  method 
of  combining  leftd  and  tin  and  a  metal  so  pro- 
duced : — Held,  that  the  directors  and  managers, 
as  well  as  the  company,  were  personally  liable 
for  the  acts  of  the  workmen,  even  on  the  sup- 
position that  the  workmen  had  been  directed  by 
them  not  to  infringe  the  patent.  Betts  v.  J)e 
Vitre,  3  L.  R.,  Ch.  429 ;  37  L.  J.,  Ch.  325 ;  18 
L.  T.  165  ;  16  W.  R.  529. 

e.  Proceedings. 

Evidence — ^Admisiioni  by  Servant.]  —  In  an 
action  for  non-delivery  of  cattle  in  a  reasonable 
time,  the  admission  to  the  ovsTier,  made  a  week 
after  the  delivery,  as  to  the  cause  of  the  delay, 
by  a  night  inspector  of  the  company  who  had 
charge  of  the  train  at  an  intermediate  station,  is 
not  admissible  against  the  company.  Willis 
V.  Great  Western  Railway  Company,  18  C.  B., 
N.  S.  748 ;  34  L.  J.,  C.  P.  195  ;  12  L.  T.  349. 

A  servant  employed  in  such  capacity  by  a  rail- 
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way  company  has  no  implied  authority  to  bind 
the  company  by  soch  admission.    lb. 

At  the  trial  of  an  action  for  the  loss  of  a 
parcel  of  money  sent  Yi&  a  railway,  addressed  to 
the  plaintiffs  at  W.,  a  police  superintendent,  as 
witness  for  the  plaintiffs,  gave  evidence  to  the 
effect  that  the  station-master  at  W.  had  made  a 
statement  as  to  the  absconding  of  a  porter,  a 
servant  of  the  railway  company : — Held,  that 
the  evidence  was  admissible  on  the  ground  that 
the  station-master,  at  the  time  he  made  the 
statement,  was  acting  within  the  scope  of  his 
duty,  and,  being  the  agent  of  the  company,  they 
were  bound  by  his  statement,  and  could  be 
looked  upon  as  having  made  it  themselves. 
Kirhstall  Brewery  Company  v.  Furness  JRail- 
teay  Company,  9  L.  B.,  Q.  B.  468 ;  43  L.  J.,  Q.  B. 
142  ;  30  L.  T.  783  ;  22  W.  R.  876. 

See  also  EVIDENCE— PHINCIPAL  AND  AOENT. 


Knowledge  of  Servant]  —  If  the  owner 


of  a  dog  appoints  a  servant  to  keep  it,  the  ser< 
vant's  knowledge  of  the  dog^s  ferocity  is  the 
knowledge  of  the  master.  Baldwin  v.  Casella,, 
7  L.  R.,  Ex.  325 ;  41  L.  J.,  Ex.  167 ;  26  L.  T. 
707  ;  21  W.  R.  16.     See  sub  tit.  ANIMALS. 


fore  Kagif  trate — Bar  to  Action.  ] 
— In  an  action  for  damages  against  the  proprie- 
tors of  an  omnibus,  in  respect  of  injuries  caused 
by  negligence  of  their  driver,  they  pleaded  that 
plaintiff  was  awarded  and  had  accepted  a  sum  of 
money  as  compensation,  by  a  magistrate  having 
jurisdiction  to  award  the  same : — Held,  a  good 
defence  to  the  action,  notwithstanding  such 
order  was  not  made  on  the  proprietors  but  on 
the  driver.  Wright  v.  London  General  Omnibus 
Company.  2  Q.  B.  D.  271  ;  46  L.  J.,  Q.  B.  429  ; 
25  W.  R.  647. 

2.  injtjbies  to  volunteebs  assisting 

Servants. 

General  Bnle.] — The  rule  of  law,  that  a  master 
is  not  in  general  responsible  to  his  servant  for  an 
injury  occasioned  by  the  n^ligence  of  a  fellow- 
servant,  in  the  course  of  their  common  employ- 
ment, applies  to  the  case  of  a  person  who  is  in- 
jured whilst  voluntarily  assisting  the  servants  in 
their  work.  Degg  v.  Midland  Railway  .Com- 
pany, 1  H.  &  N.  773  ;  26  L.  J.,  Ex.  171  ;  3  Jur., 
N.  S.  395. 

Therefofre,  where  the  servants  of  a  railway 
company  were  turning  a  truck  on  a  turntable, 
and  a  person  not  in  the  employment  of  the 
company  volunteered  to  assist  them,  and  whilst 
so  engaged,  other  servants  of  the  company  n^- 
ligently  propelled  a  steam-engine,  and  thereby 
caused  the  death  of  the  person  who  so  volunteered, 
and  the  servants  were  persons  of  competent 
skill,  and  the  company  ^d  not  authorize  the  - 
negligence : — Held,  that  the  company  was  not 
liable  to  an  action  by  the  personal  representative 
of  the  deceased.    Ih, 

A  person  who,  in  a  transaction  of  common 
interest,  assists  the  servants  of  another  with 
the  master's  consent,  can  recover  against  the 
master  for  injuries  caused  by  the  negligence  of 
the  servants.  Wright  v.  London  and  North- 
western RaUtoay  Company,  1  Q.  B.  D.  252 ;  45 
L.  J.,  Q.  B.  570  ;  33  L.  T.  830—0.  A. 

Coneeat  of  Xaster— Yolonteer,  who  is.]— It 
is  not  in  every  case  where  a  party  works  with 


the  servants  of  another  for  a  common  purpose, 
that  he  becomes  a  volunteer,  so  as  to  prevent  his 
maintaining  an  action  against  the  party  for  an 
injury  accruing  from  the  negligence  of  his  ser- 
vants while  working  for  the  common  purpose. 
Abraham  v.  Reynolds,  5  H.  &  N.  143 ;  6  Jun, 
N.  S.  63  ;  8  W.  li.  181. 

A.  sold  to  B.  some  bales  of  cotton,  which  were 
in  the  upper  storey  of  a  warehouse.  B.  ejnploj'ed 
C.  to  see  it  weighed,  and  lower  it  by  means  of  a 
rope  into  a  cart,  which  he  contracted  with  D.  to 
provide  for  it,  who  sent  his  servant  E.  for  that 

Eurpose.  In  lowering  one  of  the  bales  the  rope 
roke,  through  the  negligence  of  C,  in  conse- 
quence of  which  the  bale  fell  on  E.  and  injured 
him  : — Held,  first,  that  E.  might  maintain  an 
action  against  B.    lb. 

Held,  secondly,  that  there  was  not  even 
evidence  to  go  to  a  jury,  that  at  the  time  of  the 
accident  E.  was  either  a  fellow-servant  of  C.  or 
a  volunteer.    lb. 

Stranger  Invited  hy  Servant.] — If  a  stranger, 
invited  by  a  servant  to  assist  him  in  his  work,  is, 
while  engaged  in  giving  such  assistance,  injured 
by  the  negligence  of  another  servant  of  the  same 
master  in  the  course  of  his  employment,  the 
stranger  cannot  hold  the  master  responsible. 
The  stranger,  by  volunteering  his  assistance, 
cannot  impose  upon  the  master  a  greater  liability 
than  that  in  which  he  stands  towards  his  own 
servant ;  and  if  the  master  takes  care  that  his 
servants  are  persons  of  competent  skill  and  ordi- 
nary carefulness,  he  is  not  liable  for  any  injury 
that  one  of  them  may  receive  from  the  negligence 
of  another.  Potter  v.  Faulkner,  1  B.  &  S.  800  ; 
31  L.  J.,  Q.  B.  30 ;  8  Jur.,  N.  S.  259  ;  5  L.  T.  455 ; 
10  W.  R.  93— Ex.  Ch. 

A  passer-by  who  is  casually  appealed  to  by 
a  workman  for  information  respecting  a  thing 
which  the  latter  is  doing  in  a  public  thoroughfare, 
is  not  to  be  considered  a  volunteer  assistant,  so 
as  to  exonerate  the  workman's  master  from  re- 
sponsibility for  an  injury  resulting  to  the  former 
from  the  workman's  negligent  mode  of  doing  the 
work.    Cleveland  v.  Spier,  16  C.  B.,  N.  S.  399. 

3.  Penalties  undeh  Pabticulab  Statutes. 

Tfnder  Lioensing  Acts — Supplying  a  Oon- 
■tahle.]— The  Licensing  Act,  1872  (35  &36  Vict, 
c.  74),  s.  16,  enacts,  that  "  if  any  licensed  person 
....  supplies  any  liquor  or  refreshment,  whether 
by  way  of  gift  or  sale,  to  any  constable  on  duty, 
unless  by  authority  of  some  superior  officer  of 
such  constable,"  he  shall  be  liable  to  a  penalty. 
The  servant  of  a  licensed  person  having  supplied 
to  a  constable  in  uniform  and  on  duty  a  certain 
quantity  of  brandy,  in  the  ordinary  course  of 
business  : — Held,  that  the  master  was  liable  to 
the  penalty  imposed  by  the  statute,  personal 
knowledge  on  the  part  of  the  master  not  being 
necessary  to  constitute  the  offence.  Mvllins  v. 
Collins,  9  L.  R.,  Q.  B.  292  ;  43  L,  J.,  M.  C.  67  ; 
29  L.  T.  838  ;  22  W.  R.  297. 


Suffering  and  Permitting  Oaming.] — In 


order  to  support  a  conviction  under  the  Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  s.  17,  by  which 
if  any  person  licensed  under  the  act  "  suffers  any 
gaming  or  any  unlawful  game  to  be  carried  on 
on  his  premises"  he  is  made  liable  to  certain 
penalties — it  is  necessary  to  give  some  evidence 
of  actual  or  constructive  knowledge  on  the  part 
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of  the  person  charged  that  gaming  was  carried 
on  on  his  premises.  Bo$ley  v.  Davies,  1  Q.  B.  D. 
84  ;  45  L.  J.,  M.  C.  27  ;  33  L.  T.  628  ;  24  W.  R. 
140. 

At  the  hearing  of  an  information  against  an 
hotel  keeper  for  saffering  gaming  on  his  licensed 
premises,  it  was  proved  that  a  police  constable, 
about  half-past  twelve  in  the  morning,  was  in 
the  street  in  which  the  premises  were  situate. 
Two  of  the  windows  had  the  blinds  up,  so  that 
the  constable  could  see  three  gentlemen,  and 
from  what  they  said  it  was  evident  that  they 
were  playing  cards.  He  waited  for  about  a 
quarter  of  an  hour,  when  the  front  door  was 
opened  by  one  of  the  waiters,  and  he  then 
entered  and  went  upstairs  to  the  room,  and  found 
six  gentlemen  round  a  table  with  a  quantity  of 
money  on  it.  The  manageress  of  the  hotel  said 
that  she  did  not  know  that  they  were  playing 
cards,  and  that  they  did  not  have  the  cards  of 
her,  and  her  statement  was  confirmed  by  the 
card-players,  who  were  in  a  private  room.  The 
hotel  keeper  having  been  convicted : — Held, 
that  the  case  must  be  sent  back  to  the  justices 
with  an  intimation  of  the  opinion  of  the  court 
that,  though  actual  knowl^ge  on  the  part  of 
the  hotel  keeper  or  his  servants,  in  the  sense  of 
seeing  or  knowing  of  the  card  playing,  was  not 
necessary  to  be  shewn,  yet  that  some  circum- 
stances must  be  proved  from  which  it  could  be 
inferred  that  they  connived  at  what  was  going 
on.    lb. 

The  offence  of  suffering  gaming  on  licensed 
premises  may .  be  committed  by  connivance, 
either  on  the  part  of  the  principal  or  the  person 
in  charge,  itedgate  v.  Haynes^  1  Q.  B.  D.  89 ; 
46  L.  J.,  M.  C.  66  ;  33  L.  T.  779. 

A  gentleman  took  a  sitting-room  and  three 
bed-rooms  in  an  hotel ;  one  of  these  bed-rooms 
was  occupied  by  himself,  the  other  two  by  a 
horse  trainer  and  a  jockey,  both  of  whom  lived 
in  the  immediate  neighbourhood.  The  hotel 
keeper  retired  to  bed  shortly  before  11  p.m.  and 
the  hall  porter  was  left  in  charge.  Between  1.30 
and  2.15  the  following  morning  the  three  per- 
sons were  discovered  in  the  sitting-room  playing 
cards  for  money,  the  noise  they  made  having 
been  heard  outside  the  premises.  During  all 
this  time  the  hall  porter,  whose  duty  it  was  to 
stay  up  and  attend  to  customers,  was  in  a  par- 
lour at  the  extreme  end  of  the  house  where  he 
could  not  hear  what  was  going  on : — Held,  that 
there  was  sufficient  evidence  to  convict  the  hotel 
keeper  of  suffering  gaming  on  her  premises,  and 
that  it  was  unnecessary  to  prove  an  actual 
knowledge  on  her  part  of  what  was  going  on. 
Ih, 


Under  Metropolitan  Police  Act.] — If  a 


keeper  of  a  place  of  public  resort  instructs  his 
servant  to  manage  it  in  such  a  way  as  to  be  a 
violation  of  2  &  3  Vict.  c.  47,  s.  44,  and  the 
servant  does  so,  the  master  is  guilty  of  an  offence 
within  the  act.  Nelson  v.  Stetcart^  3  B.  &  S. 
913  ;  9  Jur.,  N.  S.  1130  ;  8  L.  T.  277. 

Under  Minei  Begnlation  Act.] — By  s.  22  of  23 
&  24  Vict.  c.  151,  a  penalty  is  imposed  on  the 
owner  or  agent,  if  through  the  defeult  of  such 
owner  or  agent,  any  of  the  general  rules,  the 
provisions  of  which  ought  to  be  observed  by 
them,  are  neglected  or  wilfully  violated.  One 
of  the  rules  was  that  whenever  safety  lamps 
were  required,  they  should  be  first  examined  and 


locked  by  a  person  duly  authorized  for  that  pur- 
pose. The  owner  appointed  a  competent  person, 
to  examine  and  lock  the  lamps,  but  such  person 
delivered  them  to  the  miners  for  use  in  the  mine 
unlocked : — Held,  that  in  the  absence  of  any 
personal  default  on  the  part  of  the  owner,  he 
was  not  liable  to  a  penalty  in  respect  of  the  act 
of  the  person  so  employed  by  him.  Dickenson 
V.  Fletcher,  9  L.  R.,  C.  P.  1  ;  43  L.  J.,  M.  C.  25  ; 
29  L.  T.  540. 

4.  On-  Conteactb  of  Servants. 
a.  Qoodfl  Supplied. 

For  Uie  of  Master.] — Where  articles  are 
furnished  for  the  use  of  a  master,  though  the 
servant  was  by  agreement  to  provide  them,  the 
master  is  liable  to  the  tradesman  who  furnishes 
them.     Precious  v.  Ahel,  1  Esp.  350. 

If  a  coachman  goes  in  his  master's  liveiy  to 
the  plaintiff,  and  hires  horses,  which  his  master 
afterwards  uses,  he  is  bound  to  pay  for  the  hire 
of  the  horses,  although  he  has  previously  agreed 
with  the  coachman  that  he  would  pay  him  a 
large  salary  to  provide  horses,  unless  the  person 
of  whom  the  horses  were  hired  had  some  notice 
that  the  coachman  hired  them  on  his  own  account 
and  not  for  his  master.  Rimell  v.  Sampayo, 
1  C.  &  P.  254. 


New  Tradesman.] — If  a  servant  employs  a 


tradesman  to  do  any  work  who  has  not  been 
employed  before  by  the  master,  and  the  trades- 
man does  the  work  without  communication  with 
the  master,  though  the  thing  to  which  the  work 
was  done  was  the  property  of  the  master,  he  is 
not  liable.    Hiscot  v.  Greenwood,  4  Esp.  174. 


Beady  Money  Transactions.] — If  a  person 


who  has  been  in  the  habit  of  paying  ready 
money  gives  his  servant  money  to  buy  meat 
for  the  use  of  the  family,  and  the  servant,  in- 
stead of  paying  ready  money,  orders  the  meat  on 
credit  and  embezzles  the  money,  the  master  is 
not  liable.    Stvbbing  v.  Heintz,  Peake,  47. 

And  so  where  the  master  gives  the  servant 
money  beforehand  to  pay  for  goods.  Rusby  v. 
Scarlett,  5  Esp.  76. 

But  where  he  authorizes  his  servant  to  take  up 
goods,  and  afterwards  gives  him  money  to  pay,  if 
the  servant  embezzles  the  money,  the  master  is 
liable  for  the  goods.    lb. 

Where  the  master  of  a  family  is  in  the  habit  of 
paying  ready  money  for  articles  furnished  in  cer- 
tain quantities  to  his  family,  if  the  tradesman 
suffers  other  goods  of  the  same  sort  to  be  delivered 
without  informing  the  master,  or  satisfying  him- 
self that  they  were  for  his  use,  when  in  fact  they 
were  not,  the  master  will  not  be  liable.  Pcarce 
V.  Rogers,  3  Esp.  214. 


Weekly   Bills— Negligence.]  —  A  baker 


delivered  bread  from  week  to  week,  and  was 
paid  many  sums  by  the  housekeeper  of  his 
customer,  and  receipted  weekly  bills  for  a  period 
of  time  subsequent  to  a  time  for  which  the 
housekeeper  had  not  paid  : — Held,  in  an  action 
by  him  to  recover  from  his  customer  the  amount 
of  the  impaid  bills,  that  the  question  of  negli- 
gence was  not  raised,  and  that  the  plaintiff  was 
entitled  to  the  verdict,  as  the  defendant  did  not 
prove  that  he  had  given  the  housekeeper  money 
for  the  purpose  of  paying  the  bills  in  question. 
Miller  v.  Hamilton,  6  C.  &  P.  433. 
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Benrant  altering  KaBter'a  Order.]  —  A. 

oTdered  of  B.  two  suits  of  livery  a  year  for  her 
coachman.  B.  supplied  one  suit  of  livery,  and  at 
the  desire  of  the  coachman  supplied  plain  clothes 
instead  of  the  other : — Held,  that  B.  could  only 
recover  from  A.  the  price  of  the  livery  actually 
supplied.  Hunter  v.  Berkeley  (^Countess  Dovoa- 
^CT-),  7  C.  &  P.  413. 

B.  bad,  on  a  previous  bill  delivered,  been  paid 
for  a  livery  suit  which  he  had  furnished  and 
immediately  taken  back  from  the  coachman  : — 
Held,  that  A.  was  entitled  to  be  allowed  the 
amount  paid  for  this  suit,  on  a  plea  of  set-off  for 
money  had  and  received  pleaded  in  an  action  for 
the  amount  of  a  subsequent  account  for  clothes. 
Jh. 

B.,  who  was  a  tailor,  put  lace,  with  the  arms  of 
A-,  his  customer,  wrought  in  it,  on  the  livery 
suits  he  made  for  A.  B.  had  the  lace  made  in 
pieces  of  fifty  yards  each  at  a  certain  price,  but 
when  he  made  a  livery  suit  he  charged  A.  with 
the  quantity  of  laoe  used  on  that  suit,  but  at  a 
higher  price  per  yard  than  he  gave  for  it : — Held, 
that  when  A.  ceased  dealing  with  B.,  she  was 
not  bound  to  pay  for  any  of  tMs  lace  that  B.  then 
had  in  his  hand^    lb. 


Seope  of  Authority.]  — A  master  is  not 


liable  for  spirituous  liquors  ordered  by  his  butler 
in  the  name  of  the  master,  unless  he  has  on 
former  occasions  paid  for  goods  so  ordered,  or 
there  is  evidence  to  shew  that  the  butler  had 
authority  from  the  master  for  so  doing.  Maunder 
V.  Conyers,  2  Stark.  281. 

Bridenee  of  Authority.] — The  defendant  had 
a  jeweller's  shop  at  Lewes,  he  residing  near 
Liondon  ;  the  business  at  Lewes  was  managed  by 
-A.,  who,  by  the  defendant's  authority,  was  in 
the  habit  of  giving  orders  at  Lewes,  verbally  and 
by  letter,  for  goods  to  be  sent  to  the  shop,  and 
A.  bad  given  such  orders  to  the  plaintiff,  who 
resided  in  London,  and  who  had,  in  compliance 
with  them,  sent  goods  to  the  shop,  which  the 
defendant  had  accepted.  A.  absconded  from  the 
shop,  came  to  London,  verbally  ordered  goods, 
consisting  of  jewelleiy,  of  the  plaintiff,  as  for 
the  defendant,  and  took  them  away,  saying  that 
he  was  going  to  Lewes : — Held,  that  a  jury 
might  find  that  the  defendant  had  so  conducted 
himself  as  to  make  the  plaintiff  believe  that 
A.,  whilst  in  the  defendant's  employment,  had 
authority  to  order  goods  as  he  did  ;  and,  on  such 
finding,  the  plaintiff  not  having  had  notice  of 
the  termination  of  the  authority,  would  be  en- 
titled to  recover  the  price  from  the  defendant. 
Summers  v.  Solomon,  7  El.  &  BL  879. 

notice  to  Tradesman.] — Where  a  party  has 
dealt  with  a  tradesman  on  credit,  it  is  not  suf- 
ficient to  give  notice  to  the  tradesman's  servant 
that  he  means  to  pay  ready  money  in  future ;  it 
must  be  given  to  the  tradesman  himself.  Oreat- 
land  V.  Freeman,  3  Esp.  85. 

A  gentleman  is  liable  for  com  ordered  in  his 
name  by  a  livery  stable-keeper,  who  had  been 
his  coachman,  and  continued  to  wear  his  livery, 
not  having  given  notice  to  the  tradesmen  of  the 
employment  being  at  an  end.  Ante  v.  Montague, 
1  F.  &  F.  264. 

Although,  where  a  servant  has  once  been  held 
out  by  his  master  as  having  authority  to  pledge 
bis  credit,  that  authority  cannot  be  withdrawn 
merely  by  orders  to  the  sen'ant,  but  there  must 


be  notice  to  the  tradesmen  ;  yet,  without  express 
evidence  of  actual  notice,  there  may  be  evidence 
from  all  the  circumstances,  as  lapse  of  time,  or 
the  not  sending  in  accounts,  from  which  it  may 
be  inferred  that  the  tradesmen  must  have  known 
that  there  was  no  such  authority,  and  that  he 
did  not  contract  on  the  credit  of  the  master. 
Stavely  v.  Uzielli,  2  F.  &  F.  30. 

b.   Other  Contracts. 

Implied  Authority — ^Bailway  Seryante.] — A 
servant  of  a  railway  company  was  injured  by  an 
accident  on  the  railway.  The  geneial  manager 
of  the  company  engaged  a  medical  man  to  attend 
upon  him,"  not  having  any  express  authority  from 
the  company  to  do  so : — Held,  in  an  action  against 
the  company  by  the  medical  man  to  recover  for 
his  services,  that  the  general  manager  had  an 
implied  authority  to  engage  him,  and  that  the 
company  was  therefore  liable.  Walker  v.  Great 
Western  llailway  Company,  2  L.  R.,  Ex.  228  ; 
36  L.  J.,  Ex.  123  ;  16  W.  R.  769. 

After  a  railway  company  was  incorporated  by 
statute,  an  accident  occurred  to  a  passenger  on 
the  line  in  consequence  of  the  negligence  of  one 
of  the  servants  of  the  company  :— Held,  that 
neither  the  engine-driver,  the  railway  guard  at 
the  station  where  this  took  place,  nor  the  super- 
intendent of  the  traffic  department  had  implied 
authority  to  make  contracts  obligatory  on  the 
company  with  medical  men  called  in  to  assist  the 
injured  person.  Cox  v.  Midland  Counties  Rail- 
way Company,  3  Ex.  268  ;  18  L.  J.,  Ex.  65  ;  13 
Jur.  65. 

But  such  an  authority  might  be  inferred  from 
the  conduct  of  the  directors  of  the  company  on 
former  occasions  in  recogniziug  similar  contracts 
made  by  their  officers,  or  perhaps  from  evidence 
that  such  powers  were  usually  exercised  by  simi- 
lar agents  of  similar  companies.    Ih, 

The  persons  injured  by  a  collision  on  a  railway 
were  carried  into  an  inn,  partly  by  the  help  of 
the  station-master  of  the  station  where  the 
collision  took  place.  A  sub-inspector  of  railway 
police  for  the  district  within  which  the  collision 
took  place,  whose  duty  it  was  to  attend  on  the 
spot  where  an  accident  occurred,  being  at  such 
place  and  time  the  superior  of  all  station-masters 
and  other  servants  of  the  railway  comjjany, 
ordered  some  brandy  to  be  given  to  the  injurecl 
persons,  and,  in  reply  to  a  question  of  the  inn- 
keeper's, as  to  who  would  pay  for  the  mainten- 
ance of  the  injured  persons,  replied,  "  Don't 
trouble  yourself  about  that,  we'll  see  that  all  is 
right."  The  innkeeper  having  brought  an  action 
against  the  railway  company  for  board,  lodging, 
necessaries  and  goods  supplied  to  the  injured 
persons : — Held,  that  there  was  sufficient  evidence 
in  support  of  his  claim,  and  to  prove  the  authority 
of  the  sub-inspector  to  pledge  the  credit  of  the 
company  for  the  items  in  question  supplied  to 
the  persons  injured.  Langan  v.  Great  Westci  n 
Jtailway  Company,  30  L.  T.  173  —  Ex.  Ch. 
Affirming  26  L.  T.  677. 

Continuing  Authority.] — ^An  authority  to  a 
servant  to  sell  in  market  overt  is  not  to  be  con- 
strued as  a  continuing  authority,  so  as  to  justify 
a  sale  by  him  elsewhere.  Metcalfe  v.  Lumsden, 
1  C.  &  K.  309. 

Warranty.] — The  servant  of  a  private  owner, 
intrusted  to  sell  and  deliver  a  horse  on  one  par- 
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ticolar  occasion,  is  not  by  law  authorized  to  bind 
his  master  by  a  warranty  ;  the  buyer  therefore, 
taking  such  a  warranty,  takes  it  at  the  risk  of 
being  able  to  prove  that  the  servant  had  in  fact 
his  master's 'authority  for  giving  it.  Brady  v. 
Tmld^  9  C.  B.,  N,  S.  592  ;  30  L.  J.,  C.  P.  223  ;  7 
Jur.,  N.  S.  827  ;  4  L.  T.  212. 

But  if  a  servant  of  a  horsedcaler  warrants  his 
employer's  horse  on  sale  ^^athout  authority,  his 
master  is  bound  thereby.  Howard  v.  Sheward, 
2  L.  R.,  C.  P.  148  ;  36  L.J.,  C.  P.  42  ;  12  Jur., 
N.  S.  1015.     See  al$o  HoBSE. 

Eridenoe  of  Agency.] — The  foreman  of  a  con- 
tractor attended  a  public  auction  in  the  neigh- 
bourhood for  the  sale  of  hay ;  the  owner,  the 
foreman,  and  contractor  were  well  known  to 
each  other,  and  all  were  present  at  the  auction, 
but  the  owTier  did  not  in  any  way  interfere.  The 
foreman  bid,  lots  were  knocked  down  to  him 
as  the  highest  bidder;  he  was  asked  by  the 
auctioneer,  who  neither  knew  him  nor  his  master, 
for  his  name ;  he  gave  his  own,  and  it  was  written 
down  by  the  auctioneer  as  being  declared  the 
purchaser.  The  goods  were  afterwards  delivered 
to  the  master's  carts,  taken  to  the  master's  pre- 
mises, and  consumed  by  the  master's  horses,  and 
were  in  truth  bought  for  the  master : — Held,  per 
Pollock,  C.  B.,  and  Bramwell,  B.,  that  there  was 
evidence  to  go  to  the  jury  that  the  defendant  was 
buying  for  his  master  (the  contractor),  and  that 
the  plaintiff  knew  it,  and  the  jury  having  found 
a  verdict  for  the  defendant,  such  verdict  should 
remain : — Held,  per  Channel!  and  Wilde,  BB., 
that  the  defendant  had  made  himself  personally 
liable  ;  that  the  jury  should  have  been  told  that 
if  they  believed  the  plaintiffs  evidence,  although 
they  equally  believed  the  defendant's  evidence, 
that  the  defendant  had  made  himself  a  contract- 
ing party  at  the  sale,  and  was  liable,  though  in 
fact  he  was  only  an  agent.  Will ia mson  v.  Barton^ 
7  H.  &  N.  899  ;  31  L.  J.,  Ex.  170  ;  8  Jur.,  N.S. 
341 ;  5  L.  T.  800. 


0.   LIABnJTT  OF  SERVANT  TO 
THIRD  PARTIES. 

Acts  done  nnder  Authority.] — ^Wherc  the  act 
of  the  principal  is  lawful  in  tne  country  where 
it  is  done,  and  the  authority  under  which  such 
act  is  done  is  complete,  binding,  and  unquestion- 
able there,  the  servant  who  does  the  act  cannot 
be  made  responsible  in  the  courts  of  this  country 
(of  which  he  is  a  subject)  for  the  consequence 
of  such  acts,  merely  by  reason  of  a  personal  dis- 
ability, imposed  by  the  law  of  this  country  upon 
him  for  contracting  such  engagement.  Dooree 
V.  Napier,  3  Scott,  201  ;  2  Bing.  N.  C.  781. 

When  TTnlawfnl.] — If  a  keeper  of  a  place  of 
public  re80i*t  instructs  {lis  servant  to  manage  it 
in  such  a  way  as  to  be  a  violation  of  2  &  3  Vict, 
c.  47,  s.  44,  and  the  servant  docs  so,  the  master 
is  guilty  of  an  offence  within  that  act,  and  the 
servant  is  guilty  as  aiding  and  abetting  him 
within  11  &  12  Vict.  c.  43,  s.  6.  MlUm  v. 
Steioart,  3  B.  &  S.  913  ;  9  Jur.,  N.  S.  1130  ;  8 
L.  T.  277. 

A  servant  who  joins  with  and  assists  his 
master  in  the  commission  of  a  fraud  is  civilly 
responsible  for  the  consequences,  though  his 
concurrence  is  unknown  to  the  party  injured. 


for  all  directly  concerned  in  the  commission 
of  a  fraud  are  principals.  Cullen  v.  Thorn- 
ton, 4  Macq.  H.  L.  Cas.  441 ;  9  Jur.,  N.  S.  85  ;  6 
L.  T.  870. 

Cronyenion  for  Benefit  of  ]IaBter.]~A  servant 
is  liable  for  an  action  of  trover  for  a  conversion 
for  the  benefit  of  his  master.  Cranch  v.  miite, 
1  Scott,  314  ;  1  Bing.  N.  C.  414  ;  1  Hodges,  61. 

The  defendant  received  from  R.  a  bill  of 
exchange,  with  notice  that  it  was  the  plaintiff's 
property,  and  that  it  had  been  placed  in  the 
hands  of  R.  for  the  purpose  of  his  procuring  it 
to  be  discounted  for  the  plaintiff.  R.  being 
indebted  to  the  defendant's  mother,  in  whose 
employ  the  defendant  was,  the  latter  appro- 
priated the  bill  in  discharge  of  R.'s  debt :— Held, 
that  this  was  a  conversion  for  which  the  defen- 
dant was  Uable  in  trover.    Ih. 

A  servant  may  be  charged  in  trover,  although 
the  act  of  conversion  is  done  by  him  for  the 
benefit  of  the  master.  Sttyhens  v.  ElicaU,  4  M. 
&  S.  259.  And  see  Perkins  v.  JSmith,  1  Wils.  328. 

A  servant  or  an  agent  who  has  received  goods 
from  his  master  or  principal,  may,  on  a  demand 
made  by  the  true  owner,  give  a  qualified  refusal 
to  deliver  them  up,  without  being  liable  to  an 
action  of  trover.  Lee  v.  Baycs  or  Rohiiuon,  18 
C.  B.  599  ;  25  L.  J.,  C.  P.  249  ;  2  Jur.,  N.  S.  1093. 

Money  Had  and  Beoeiyed.] — ^A  party  who,  in 
the  character  of  a  servant  to  a  debtor,  receives, 
money  from  his  master  to  discharge  the  debt,  is 
not  liable  to  be  sued  by  the  creditor  as  for  money 
received  to  his  use.  Howell  v.  Bait,  2  N.  &  M» 
381 ;  5  B.  &  Ad.  504. 

Beating  Fellow  Servant] — One  servant  has 
no  right  to  beat  another ;  and  if  an  under  servant 
misconducts  himself,  an  upper  servant  is  not 
justified  in  striking  him,  but  should  inform  their 
master.    Reg,  v.  Huntley,  3  C.  &  K.  143. 

Iiguriea  Dne  to  Negligenoe.] — Under  circum> 
stances  of  danger,  if  the  driver  of  a  public  con- 
veyance fails  to  take  the  safest  course,  he  would 
be  liable,  and  he  cannot,  in  such  case,  insist  upon 
the  fact  that  he  kept  to  his  own  side  of  the  road. 
Maykew  v.  Boyce,  1  Stark.  423. 


MAXIMS. 

Lex  non  oogit  ad  impoMihilia.] — ^A  declara- 
tion alleged  that  the  defendant  in  1840  demised 
certain  premises  to  the  plaintiff  for  a  long  term 
of  years,  and  the  defendant  covenanted  that 
"neither  he  nor  his  assigns  would,  during  the 
term,  permit  any  messuage  to  be  built  on  a  pad- 
dock fronting  the  demised  premises ; "  alleging 
as  breaches,  first,  that  he,  during  the  term,  per- 
mitted a  railway  station  to  be  built  on  the 
paddock;  and,  secondly,  that  he  assigned  the 
paddock  to  a  railway  company,  who  erected  the 
railway  station  on  the  paddock.  Plea,  that  the 
company  required  to  take  the  paddock  under 
powers  given  them  by  an  act  of  parliament  of 
1862,  for  purposes  for  which  they  were  by  the 
act  empowered  to  take  the  same  ;  that  the 
paddock   was    land  which    the    company  was 
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empowered  to  take  compulsorily  for  the  purposes 
of  the  undertaking  authorized  by  the  act ;  and 
that  the  company  under  the  powers  so  conferred 
did  compulsorily  purchase  and  take  the  paddock, 
and  that  the  assignment  by  the  defendant  to  the 
company  was  the  assignment  in  completion  of 
such  compulsoiy  purchase ;  that  the  company 
afterwards  built  on  the  paddock  the  erections 
complained  of,  which  were  erections  reasonably 
required  for  the  purposes  of  the  undertaking 
authorized  by  the  act.  Beplication :  that  though 
the  erections  were  reasonable,  it  was  not  neces- 
sary or  compulsory  for  the  company  to  build 
them : — Held,  that  the  defendant  was  entitled 
to  judgment,  for  he  was  discharged  from  his 
corenant  by  the  subsequent  act  of  parliament, 
which  compelled  him  to  assign  to  the  railway 
company,  and  so  put  it  out  of  his  power  to  per- 
form the  covenant,  on  the  principle  of  the 
maxim  of  "  Lex  non  cogit  ad  imix^ssibilia  ; "  and 
that  it  could  make  no  difference  whether  the 
company  was  only  empowered  or  was  compelled 
to  build  the  station  on  the  paddock.  Baily  v. 
De  Crc^pigny,  4  L.  R.,  Q.  B.  180;  38  L.  J.,  Q.  B. 
98  ;  19  L.  T.  681 ;  17  W.  R.  494. 

In  pari  delicto  potior  est  conditio  possidentis.] 
— ^The  plaintiff  deposited  with  the  defendant  the 
half  of  a  50/.  bank  note  by  way  of  pledge  to 
secure  the  payment  of  money  due  from  the 
plaintiff  to  the  defendant.  The  debt  was  con- 
tracted for  wine  and  suppers  supplied  to  the 
Elaintiff  by  the  defendant  in  a  brothel  kept  by 
er,  to  be  there  consumed  in  debauch.  The 
plaintiff  having  brought  an  action  to  recover 
the  half-note : — ^Held,  that  the  maxim  "  In  pari 
delicto  potior  est  conditio  possidentis  "  applied  ; 
and  that  as  the  plaintiff  could  not  recover  with- 
out shewing  the  true  character  of  the  deposit, 
and  that  being  on  an  illegal  consideration  to 
which  he  was  himself  a  party,  he  was  precluded 
from  obtaining  the  assistance  of  the  law  to 
recover  it  ba<i.  Taylor  v.  Cliester,  4  L.  R., 
Q.  B.  309 ;  38  L.  J.,  Q.  B.  225  ;  21  L.  T.  359  ; 
10  B.  &  S.  237. 

M.  wrote  to  B.  to  the  effect  that  he  had  forged 
3.'8  name  by  putting  it  with  his  own  to  a  bill  of 
exchange  for  lOOZ.,  which  would  become  due  in 
a  few  days.  He  implored  B.  to  meet  the  bill, 
and  offered,  if  he  would  do  so,  to  give  him  a  bill 
of  sale  of  all  his  property  to  secure  what  he 
owed  him.  B.,  who  was  already  an  unsecured 
creditor  of  M.  for  100/.,  paid  the  lOOZ,  bill  and 
took  a  bill  of  sale  of  all  M.'s  property  to  secure 
200/.  Three  weeks  later.  B.  entered  and  sold 
the  property  and  satisfied  his  debt.  The  follow- 
ing month  M.  was  adjudicated  a  bankrupt,  the 
act  of  bankruptcy  alleged  being  the  execution 
of  the  bill  of  sale.  The  trustee  applied  for  an 
order  that  B.  should  refund  the  proceeds  of  sale 
received  by  him,  on  the  ground  that  the  bill  of 
sale  was  void  as  being  given  only  for  a  past 
debt,  and  as  being  the  price  of  a  bargain  for  the 
concealment  of  a  felony : — Held,  that  the  wrong 
done  not  being  an  offence  against  the  bankrupt 
law,  the  trustee  was  in  no  better  position  than 
the  bankrupt  would  have  been,  and  that,  the 
latter  having  been  a  party  to  the  wrong,  the 
maxim  **  In  pari  delicto  potior  est  conditio  pos- 
sidentis" would  have  applied,  and  no  action 
could  have  been  maintained.  MajAebaoky  In  re. 
Butt,  Ex  parte,  4  Ch.  D.  160  ;  46  L.  J.,  Bk.  14  ; 
35  L.  T.  503  ;  25  W.  R.  103 ;  13  Cox,  C.  C.  374 
— C.  A.    Reversing  35  L.  T.  172. 


Qui  prior  est  tempore,  potior  est  jure.] — If 

an  executor,  in  pursuance  of  the  directions  con- 
tained in  the  testator's  will,  carries  on  the 
testator's  business,  and  in  so  doing  contracts 
debts,  the  fact  that  he  has  carried  on  the  busi- 
ness in  his  own  name  and  that  the  testator's 
assets  employed  in  it  arc  ostensibly  the  execu- 
tor's own  property,  will  not  entitle  a  judgment 
creditor  of  the  executor  to  take  in  execution  the 
testator's  assets.  Lapse  of  time  and  an  enjoy- 
ment of  the  assets  in  a  manner  inconsistent  with 
the  trusts  of  the  will,  coupled  with  the  consent 
of  the  beneficiaries,  may,  however,  raise  an 
inference  of  a  gift  of  the  assets  by  them  to  the 
executor,  and  entitle  his  judgment  creditor  to 
take  them  in  execution.  But,  when  the  pos- 
session and  the  time  which  has  elapsed  are  in 
accordance  with  the  trusts  of  the  will,  no  such 
inference  can  arise.  Ray  v.  Ray  (G.  Coop.  264) 
distinguished.  Morgan,  In  re,  Pillgrem  v. 
Pillgrent,  18  Ch.  D.  93  ;  50  L.  J.,  Ch.  834  ;  45 
L.  T.  183— C.  A.  Affirming  50  L.  J.,  Ch.  654  ; 
44  L.  T.  796  ;  29  W.  R.  733. 

See  also  cases  under  MOBTGAOE. 

De  miniTnis  non  curat  lex.] — This  maxim  has 
no  application  to  a  conveyance  of  real  estate. 
Clifford  V.  Hoare,  9  L.  R.,  C.  P.  362  ;  43  L.  J., 
C.  P.  225  ;  30  L.  T.  466  ;  22  W.  R.  828. 

Omnia  rite  ^%w^  acta.]  —  The  presumption 
when  a  foreign  court  has  purported  to  act 
properly  and  within  its  jurisdiction  is  omnia 
ritd  esse  acta.  Taylor*  v.  Ford,  29  L.  T.  392  :  22 
W.  R.  47. 

Ignorantia  juris  neminem   excnsat]  —  The 

rule  ^*  Ignorantia  juris  neminem  excusat  applies 
where  the  alleged  ignorance  is  that  of  a  well- 
known  rule  of  Uiw,  but  not  where  it  is  that  of  a 
matter  of  law  arising  upon  the  doubtful  con- 
struction of  a  grant.  In  the  latter  case  it  is  not 
decisively  a  ground  for  refusing  relief  in  equity. 
Beauchamp  (^JEarl)  v.  Winn,  6  L.  R.,  H.  L.  223  ; 
22  W.  R.  193. 

A  witness's  knowledge  of  the  law  enabling 
him  to  decline  to  answer  criminating  questions, 
must  be  presumed  on  the  maxim  "Ignorantia 
juris  non  excusat."  Reg.  v.  Coote,  4  L.  R.,  P.  C. 
599  ;  42  L.  J.,  M.  C.  45  ;  29  L.  T.  Ill  ;  21  W.  R. 
553  ;  9  Moore,  P.  C.  C,  N.  S.  463. 

There  are  two  maxims  which  must  never  be 
weakened :  one  is,  that  you  must  ascribe  to 
every  subject  a  knowledge  of  the  law,  more 
especially  in  cases  where  it  prescribes  a  rule  of 
civil  conduct.  The  other  maxim  is,  that  you 
must  ascribe  to  every  man  a  knowledge  of  that 
which  is  a  necessary  and  an  inevitable  result  of 
an  act  deliberately  done  by  him. — Per  Lord  West- 
bury,  in  Carter  v.  WLaren,  2  L.  R.,  H.  L.  (Sc.) 
120, 126. 

A.  entered  Into  an  agreement  for  a  lease  of  a 
fishery  from  B.  At  the  time  of  entering  into 
the  agreement,  both  parties  bon&  fide  believed 
that  B.  was  the  owner  of  the  fishery ;  but  it  was 
afterwards  discovered  that  B.  was  not  the  true 
owner.  There  was  no  fraud  on  either  side,  and 
the  deeds  establishing  A.'s  title  to  the  fishery 
were  equally  known  and  accessible  to  both 
parties: — Held,  that  A.  was  entitled  to  have 
the  agreement  set  aside,  subject  to  certain  equit- 
able terms  for  the  benefit  of  B.,  and  that  the 
maxim  of  *'  Ignorantia  juris  non  excusat "  did  not 
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apply.     Cooper  v.  Phij)j)g,  2  L.  R.,  H.  L.  149  ; 
16  L.  T.  678  ;  15  W.  R.  1049. 

It  is  said  "  Ignorantia  juris  hand  excusat,"  but 
in  that  maxim  the  word  **jus"  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary  law  of 
the  counliy.  But  when  the  word  "  jus  "  is  used  in 
the  sense  of  denoting  a  pnvate  right,  that  maxim 
has  no  application.    lb. 

Quod  semel  plaovit  in  eleetionibui,  amplius 
duplioere  non  potest.]— Where  a  man  has  an 
option  to  choose  one  or  other  of  two  inconsistent 
things,  when  once  he  has  made  his  election  it 
cannot  be  retracted,  it  is  iinal  and  cannot  be 
altered.  Scarf  v.  Jardifie,  7  App.  Cas.  360  ;  61 
L.  J.,  Q.  B.  612  ;  47  L.  T.  258  ;  30  W.  R.  893. 

Quicqnid  plantatur  solo,  solo  cedit  j — Miners 
working  under  customs  established  by  the  High 
Peak  Mining  Customs  and  Mineral  Courts  Act, 
1851  (14  &  15  Vict.  c.  xciv.),  la\vfully  erected  ma- 
chinery and  buildings  accessory  thereto  on  sur- 
face land,  of  which  the  miners  were  entitled  to 
the  exclusive  use  for  mining  purposes,  but  the 
freehold  of  which  belonged  to  others.  The  build- 
ings were  attached  so  as  to  be  part  of  the  soil, 
and  so  that  they  could  not  be  removed  without 
some  disturbance,  which  would  not  amount  to  a 
destruction,  of  the  soil.  The  buildings  were 
from  the  first  intended  to  be  accessory  to  the 
mining,  and  there  was  nothing  to  shew  that  the 
property  in  them  was  intended  to  be  irrevocably 
annexed  to  the  soil :  —Held,  that  the  maxim 
**Quicquid  plantatiir  solo,  solo  cedit"  was  not 
applicable,  and  that  the  miners  were  entitled  to 
pull  down  and  remove  the  buildings  while  their 
interest  in  the  mine  continued,  and  were  not 
liable  to  the  surface  own  ere  for  so  doing.  Wake 
V.  Hall,  8  App.  Cas.  196  ;  52  L.  J.,  Q.  B.  494  ;  48 
L.  T.  834  ;  31  W.  R.  585  ;  47  J.  P.  548— H.  L.  (E.). 
Affirming  7  Q.  B.  D.  295  ;  50  L.  J.,  Q.  B.  545  ;  44 
L.  T.  42  ;  45  J.  P.  340— C.  A. 

Cania  prozma  non  cansa  remota  ipoctatnT.] — 

A  ship  was  chartered  for  time  on  monthly  hire  ; 
the  charterers  agreeing  to  pay  the  freight  during 
employment  and  efficient  performance  of  the  ser- 
vice, and  the  owner  covenanting  that  the  ship 
should  be  seaworthy  during  the  continuance  of 
the  charter;  provided  that  if  at  any  time  it 
should  appear  to  the  charterers  that  the  diip 
became  inefficient  it  should  be  lawful  for  them 
to  put  her  out  of  pay,  or  to  make  such  abatement 
by  way  of  mulct  out  of  the  hire  or  freight  as  they 
should  adjudge  fit.  The  owner  effected  a  time 
IK)licy  of  insurance  "  on  freight  outstanding." 
During  the  time  the  ship  became  inefficient 
through  perils  of  the  seas,  and  the  charterers 
refused  to  pay  freight  after  that  date.  The 
owner  having  brought  an  action  on  the  policy :  | 
— Held,  that  on  the  true  construction  of  the 
charterparty  the  efficiency  of  the  ship  was  not 
a  condition  precedent  to  the  earning  of  the 
freight ;  that  the  pecuniary  loss  was  caused  by 
the  charterers  availing  themselves  of  the  abate- 
ment clause,  and  not  by  the  perils  of  the  seas ; 
and  that  the  underwriters  were  not  liable.  In- 
wan  Stcannthij)  Comjyany  v.  Biifchoff,  7  App.  Csls. 
670  ;  52  L.  J.,  Q.  B.  169  ;  47  L.  T.  581  ;  31  W.  R. 
141  ;  5  Asp.  M.  C.  6— H.  L.  (E.).  Affirming  6 
Q.  B.  D.  648  ;  50  L.  J.,  Q.  B.  440 ;  44  L.  T.  763  ; 
29  W.  R.  697  ;  4  Asp.  M.  C.  419— C.  A. 

Cnicnnqne  aliqnig  quid  conoedit,  fto.]— An 


action  was  brought  against  a  railway  company 
to  recover  an  amount  assessed  by  a  jury,  as  com- 
pensation for  vibration  from  the  use  of  the  rail- 
way after  construction.     The  damage  did  not 
arise  from  negligence,  but  was  the  inevitable 
consequence  of  the  proper  and  ordinary  use  of 
the  railway : — Held,  that  no  action  would  lie  for 
the  damage  sustained ;  for  the  legislature  having 
given  power  to  the  company  to  employ  locomo- 
tive engines,  if  such  locomotives  cannot  jwssibly 
be  used  without  occasioning  vibration  and  con- 
sequent injury  to  neighbouring  houses,  upon  the 
principle  of  law  that  cuicunque  aliquis  quid  con- 
cedit,  concedere  videtur  et  id  sine  quo  res  ipsa 
esse  non  potuit,  it  must  be  taken  that  power  is 
given  to  cause  that  vibration  without  liability  to 
an   action.    JIamnwrsmith  and  City  Hallway 
C&mpany  v.  Brand,  4  L.  R.,  H.  L.  171 ;  38  L.  J., 
Q.  B.  265  ;  21  L.  T.  238  ;  18  W.  R.  12. 

Nemo  tenetnr  seipanm  aoonsare.l — ^The  depo- 
sitions on  oath  of  a  witness  legally  taken  are 
evidence  against  him,  should  he  be  subsequently 
tried  on  a  criminal  charge,  except  so  much  of 
them  as  consists  of  answers  to  questions  to  which 
he  has  objected  as  tending  to  criminate  him, 
but  which  he  has  been  improperly  compelled  to 
answer.  The  exception  depends  upon  the  prin- 
ciple "  Nemo  tcnetur  seipsum  accusare,"  but 
does  not  apply  to  answers  given  without  objec- 
tion, which  are  to  be  deemed  voluntary.  Reg.  v. 
awte,  4  L.  R.,  P.  0.  599  ;  42  L.  J.,  M.  0.  45  ;  29 
L.  T.  Ill  :  21  W.  R.  553;  9  Moore,  P.  C.  C, 
N.  S.  463.  ' 

Sic  ntere  tno,  nt  alienum  non  Isedas.] — The 

defendants,  a  burial  board,  planted  on  their  own 
land,  and  about  four  feet  distant  from  their 
boundary  railings,  a  yew  tree,  which  grew  through 
and  beyond  the  railings,  so  as  to  project  over  an 
adjoining  meadow,  which  was  hired  by  the  plain- 
tiff for  pasture.    The  plaintiff's  horse,  feeding 
in  the  meadow,  ate  of  that  portion  of  the  yew 
tree  which  projected  ovqt  the  meadow,  and  died 
of  the  poison  contained  therein.    The  tree  was 
planted  and  grown  with  the  knowledge  of  th« 
defendants.     The  plaintiff  having  brought  an 
action  for  the  value  of  the  horse : — Held,  that 
the  defendants  were  liable  on  the  principle  of  the 
maxim,  "  Sic  utere  tuo,  ut  alienum  non  Ijedas."" 
Orou'hurst  Y,  Amersliam  JiuHal  Board,  4  Ex.  D. 
5  ;  48  L.  J.,  Ex.  109  ;  39  L.  T.  355  ;  27  W.  R.  95. 

m 

Actio  personalis  moritnr  com  persona.] — The 
plaintiff'  brought  his  action  for  diamages  and  an 
injunction  against  the  firm  of  T.  &  Co..  for  torts 
committed  by  the  fiim.    ITie  firm  consisted  of 
T.  alone,  who  died  more  than  six  months  af tei 
the  commencement  of  action,  and  the  action  was 
continued  against  his  executors  : — Held,  that  T. 
having  died  more  than  six  months  after  the  com- 
mission of  the  acts  complained  of,  no   action, 
cither  for  damages  or  injunction,  could  be  main- 
tained against  his  executors ;  although  the  action 
had  been  commenced  in  the  lifetime  of  the  tes- 
tator, and  although  the  executors  continued  the 
business  in  the  name  of  the  firm.    Xirk  v.  Tod<l, 
21  Ch.  D.  484 ;  52  L.  J.,  Ch.  224 ;  47  L.  T.  676  : 
31  W.  R.  69— G.  A.    Affii-ming  51  L.  J.,  Ch.  445  ; 
46  L.  T.  192  ;  30  W.  R.  436. 

And!  alteram  partem.] — Under  an  act  in  184C 
the  B.  Canal  Company  were  authorized  to  charg< 
certain  tolls,  rates,  and  dues  for  goods  traffic  ii 
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respect  of  the  canals  and  other  works  of  the  com- 
pany, and  were  prohibits  from  making  an  order 
to  reduce,  advance,  or  otherwise  vary  all  or  any 
of  snch  tolls,  rates,  or  dues,  without  the  consent 
of  a  railway  company,  who  guaranteed  that,  if 
the  income  of  the  canal  company  in  any  year 
was  insufficient  to  pay  a  dividend  of  4^.  per  cent. 
on  the  capital  of  the  canal  company,  the  railway 
company  would  make  up  the  deficiency.  The  B. 
Canal  Company  was  one  link  in  a  chain  of  canals 
owned  by  various  companies  and  forming  a  con- 
tinuous line  of  navigation  between  two  points. 
In  pursuance  of  an  application  made  to  them  by 
one  of  those  companies,  the  railway  commis- 
sioners, under  the  Emulation  of  Railways  Act, 
1873,  s.  11,  made  an  order  allowing  through 
rates  for  goods  traffic  between  those  two  points, 
the  effect  of  which  would  be  to  reduce  the  tolls 
of  the  B.  Canal  Company  below  the  maximum 
allowed  by  the  Act  of  1846,  and  below  the 
amounts  theretofore  charged  by  the  company. 
The  railway  company  were  not  represented  be- 
fore the  commissioners,  and  did  not  consent  to 
the  order  or  to  any  variation  of  the  tolls : — Held, 
that  the  order  was  made  without  jurisdiction, 
and  must  be  restrained  by  prohibition.  By 
Kelly,  C.  B.,  because  the  commissioners  could 
not  make  an  order  affecting  the  liability  of  the 
railway  company  under  their  guarantee  without 
at  least  hearing  them.  By  Pollock,  B.,  and 
Hawkins,  J.,  because  the  consent  of  the  railway 
company  had  not  been  obtained,  and  the  Regu- 
lation of  Railways  Act,  1873,  gave  the  commis- 
sioners no  power  without  such  consent  to  reduce 
the  tolls,  rates,  or  dues  as  authorized  by  the  Act 
of  1846.  Warwick  Canal  Company  y.  Birming' 
ham  Canal  Company,  5  Ex.  D.  1  ;  48  L.  J.,  Ex. 
550 ;  40  L.  T.  846. 

Ezprenio  nniiiB  est  exoluiio  alterins.] — Lands 
taken  nnder  a  conditional  sale  and  arterwards 
forfeited  to  the  crown  are  not  open  to  a  con- 
ditional purchase  under  s.  13  of  the  Crown 
Lands  Alienation  Act,  1861.  The  crown  has, 
under  the  18th  section,  the  option  either  to  sell 
them  by  public  auction  or  to  retain  them  in  its 
own  hands.  Blackhvm  v.  Flavelle,  6  App.  Cas. 
628  ;  50  L.  J.,  P.  C.  58  ;  45  L.  T.  52  ;  30  W.  R.  67. 

An  underlease  of  a  nursery  ground  contained 
an  express  covenant  by  the  underlessee  to  deliver 
up  all  landlord's  fixtures  thereon  at  the  end  of 
the  term  : — Held,  that  a  representation  and  cove- 
nant by  the  grantors  of  the  underlease  that  the 
underlessee  should  be  at  liberty,  without  hindrance 
from  any  one,  to  remove  trade  fixtures  during  the 
term,  and  that  the  grantors  had  not  entered  into 
covenants  inconsistent  with  such  right,  could  not 
be  implied.  Porter  v.  Drew,  6  C.  P.  D.  143  ;  49 
L,  J.,  C.  P.  482  ;  42  L.  T.  151  ;  28  W.  R.  672  ;  44 
J.  P.  267. 

No  one  eaa  take  Adyantage  of  his  own 
Wrong.] — The  only  exception,  and  the  well- 
known  exception,  to  the  rule  which  protects  a 
purchaser  with  notice  taking  from  a  purchaser 
without  notice  is  that  which  prevents  a  trustee 
buying  back  trust  property  which  he  has  sold,  or 
a  fraudulent  man  who  has  acquired  property  by 
fraud  saying  he  sold  it  to  a  bon&  fide  purchaser 
without  notice,  and  has  got  it  back  again. 
Those  are  cases  to  shew  that  a  person  shall  not 
take  advantage  of  his  own  wrong.  Barrow's 
ea»e,  per  M.  R.,  14  Ch.  D.  at  p.  445  ;  49  L.  J., 
Ch.  498  ;  42  L.  T.  891—C.  A. 


Transit  terra  enm  onere.] — ^Where  one  of  two 
innocent  persons  must  suffer  from  the  fraud  of  a 
third,  the  loss  should  be  borne  by  him  who 
enabled  the  third  person  to  commit  the  fraud. 
London  and  South- Western  Bank  v.  Went  worth, 
5  Ex.  D.  96  ;  49  L.  J.,  Ex.  657  ;  42  L.  T.  188  ;  28 
W.  R.  516. 

Qui  sentit  commodnm,  sentire  debet  et  onus.] 
— A  devise  of  premises  for  life  provided  that  the 
tenant  for  life  should  keep  the  premises  in 
re^ir.  The  tenant  for  life  entered  upon  and 
enjoyed  the  premises  during  her  lifetime,  but 
left  them  at  her  death  out  of  repair.  The  re- 
mainderman in  fee  brought  an  action  against  the 
executor  of  the  tenant  for  life  in  respect  of  the 
non-repair  of  the  premises  within  the  period  of 
limitation  prescribed  by  3  &  4  Will.  4,  c.  42,  s.  2, 
which  gives  a  right  of  action  against  the  executor 
of  a  person  deceased  in  respect  of  wrongs  com- 
mitted by  the  testator  to  another  in  respect  of 
his  property : — Held,  that  an  action  of  tort  in 
respect  of  the  permissive  waste  by  non-repair  of 
the  premises  would  have  lain  at  common  law 
against  the  tenant  for  life  in  her  lifetime,  and 
consequently  lay  under  the  above-mentioned 
statute  against  her  executor*  after  her  death. 
Woodhovse  v.  Walker,  5  Q.  B.  D.  404  ;  49  L.  J., 
Q.  B.  609  ;  42  L.  T.  770  ;  28  W.  R.  765  ;  44  J.  P. 
666. 

Res  perit  domino.]— A  horse  was  sold  by  the 
plaintiff  to  the  defendant  upon  condition  that  it 
should  be  taken  away  by  the  defendant  and  tri^ 
by  him  for  eight  days,  and  returned  at  the  end 
of  eight  days  if  the  defendant  did  not  think  it 
suitable  for  his  purposes.  The  horse  died  on  the 
third  day  after  it  was  placed  in  the  defendant's 
stable,  without  fault  of  either  party  : — Held,  by 
Denman,  J.,  that  the  plaintiff  could  not  maintain 
an  action  for  the  price,  as  for  goods  sold  and 
delivered.  Elphiek  v.  Barnes,  5  C.  P.  D.  321  ; 
49  L.  J.,  C.  P.  698  ;  29  W.  R.  139  j  44  J.  P. 
651. 


MAYOR'S  COURT. 

1.  Jurisdiction, 

2.  Prohibition,  285. 

3.  Foreigji  Attachment ^  287. 
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1.  Jurisdiction. 

Extent  ol]— The  Lord  Mayor's  Court  is  an 
inferior  court  of  local  juri^iction,  confined  to 
the  limits  and  liberties  of  the  city.  London 
QMayor)  v.  Cox,  2  L.  R.,  H.  L.  239 ;  36  L.  J.. 
Ex.  225  ;  16  W.  R.  44. 

Besidence  of  Parties— Action  on  Bill  of  Ex- 
chang^.l — Bills  of  exchange  were  drawn  and 
accepted  abroad,  and  indorsed  by  the  defendant 
abrc^,  one  of  them  being  payable  in  London, 
the  others  in  Liverpool.  The  foreign  bankers 
having  no  residence  or  place  of  business  in  Lon- 
don, as  indorsees  of  the  bills,  sued  the  defendant 
(who  likewise  had  no  residence  or  place  of  busi- 
ness in  London)  in  the  Lord  Mayors  Court,  and 
attached  moneys  of  the  defendant  in  the  hand& 
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of  the  garnishee,  a  banker  in  London  : — The 
court  made  absolute  a  rule  for  a  prohibition, 
holding  that  the  Loid  Mayor's  Court  had  no 
jurisdiction,  the  cause  of  action  not  arising 
within  the  city,  and  the  parties  to  the  suit 
being  both  resident  abroad.  Banq%ie  de  Credit 
Commercial  v.  De  Gas.  6  L.  R.,  C.  P.  142  ;  24 
L.  T.  235. 

Cheqne  Payahle  in  City,  Indorsed  in  York- 
shire. ]-^A  defendant,  for  valuable  consideration, 
indorsed  to  the  plaintiff  a  cheque  for  \0l,  pay- 
able at  a  bank  in  the  city  of  London  ;  the 
cheque  was  dishonoured  upon  presentation ;  the 
indorsement  was  in  Yorkshire.  The  plaintiff 
having  sued  in  the  Mayor's  Court  to  recover  the 
amount  of  the  cheque,  the  defendant's  attorney 
applied  for  a  prohibition  : — Held,  that  the  dis- 
honour of  the  cheque  within  the  city  of  London 
did  not  give  the  Mayor's  Court  jurisdiction,  that 
a  prohibition  ought  to  issue,  and  that  the  appli- 
cant was  entitled  to  costs.  Robinson  v.  Emanuel.,  9 
L.  R.,  C.  P.  414  ;  43  L.  J.,  C.  P.  244  ;  30  L.  T.  500. 

Goods  Sold — Order  and  Delivery.] — Orders 
were  given  for  goods  at  Poplar  to  be  delivered 
to  a  carrier  named  by  the  buyer  and  to  be  paid 
by  him.  The  goods  were  received  by  the  carrier 
(on  delivery  orders  handed  to  him  by  the  seller 
in  the  city  of  London)  partly  within  and  partly 
without  the  city.  An  action  having  been 
iDrought  for  the  price  in  the  Lord  Mayor's  Court : 
— Held,  that  part  of  the  cause  of  action  arose  out 
of  the  jurisdiction  of  the  court,  and  therefore  the 
defendant  was  entitled  to  a  prohibition.  Gold 
V.  Turner,  10  L.  R.,  C.  P.  149  ;  23  W.  R.  732. 

The  defendant,  who  carried  on  business  in  the 
city  of  London,  posted  a  letter  there  containing 
an  order  for  goods,  addressed  to  the  plaintiff  in 
Surrey.  No  letter  was  sent  accepting  the  offer  ; 
but  the  goods  were  taken  by  a  servant  of  the 
plaintiff  and  delivered  to  the  defendant  in 
London  : — Held,  that  the  whole  cause  of  action 
arose  in  the  city.  Taylor  v.  JoneSy  1  C.  P.  D.  87  j 
45  L.  J.,  C.  P.  110  ;  34  L.  T.  131. 

In  an  action  in  the  Lord  Mayor's  Court  for 
the  price  of  goods  sold,  it  was  sworn  that  part  of 
the  goods  for  the  price  of  which  the  plaintiff 
sued  was  ordered  by  a  letter  posted  in  Liverpool, 
and  received  by  the  defendant  at  his  house  of 
business  in  London.  A  rule  for  a  prohibition 
was  disoharged,  on  the  ground  that  the  letter 
was  a  continuing  order,  and  spoke  in  the  place 
where  it  was  received,  and  therefore  that  part  of 
the  cause  of  action  arose  within  the  jurisdiction. 
S&nnHt  V.  Cosgriff,  38  L.  T.  177. 

If  a  merchant  abroad  orders  goods  of  a  shop- 
keeper residing  within  the  city  of  London,  to  be 
put  on  board  a  ship  lying  beyond  the  limits  of 
the  city,  and  the  shopkeeper  sends  them  from  his 
shop  to  be  shipped  in  pursuance  of  the  order,  the 
price  of  the  goods  may  be  sued  for  in  the  Mayor's 
Court,  as  a  debt  arising  within  the  city.  Hux- 
Jiurm  V.  Smith,  2  Camp.  21. 

Account  stated  hy  Letter  received  in  City.] — 
A  defendant,  in  an  action  in  the  Mayor's  Court, 
had  written  a  letter  addressed  to  and  received 
by  the  plaintiff  in  the  city,  but  posted  out  of  the 
city,  in  which  there  was  a  distinct  admission  of 
the  debt  aften^-ards  sued  for.  A  rule  nisi  having 
been  obtained  for  a  prohibition  to  the  Mayor's 
Court,  it  was  held  that  upon  a  claim  on  an 
account  stated  the  prohibition  could  not  issue. 


as  the  Mayor's  Court  had  jurisdiction  ;  that  by 
the  receipt  of  the  letter  in  the  city  an  account 
was  stated  in  the  jurisdiction,  and,  therefore,  a 
complete  cause  of  action  arose  there.  Evans  v. 
Nicholson  (No.  2),  32  L.  T.  778. 

Held,  that  the  statement  of  an  account  is 
analogous  to  the  acceptance  of  a  contract,  and 
that  an  account  was  here  stated  by  the  defen- 
dant at  the  moment  when  he  posted  the  letter, 
and  that  the  statement  was  continuous  until  it 
reached  the  plaintiff,  at  which  time  it  was  an 
account  stated  to  him  at  the  place  where  he 
received  it.    Ih, 

The  defendant  ordered  goods  of  the  plaintiff's 
traveller  in  Battersea,  and  they  were  delivered 
to  him  at  his  place  of  business  in  Battersea, 
where  he  resided.  There  was  no  statement  as  to 
the  place  from  which  the  goods  were  sent ;  but, 
after  they  had  been  received  by  him,  the  defen- 
dant, in  answer  to  a  letter  written  to  him  by  the 
plaintiff's  solicitor  in  King  William-street,  City, 
demanding  payment  of  the  price,  8Z.  8*.  6<?., 
^\'Tote  to  the  solicitor  (whether  by  post  or  other- 
wise did  not  appear),  "  I  will  call  at  your  office 
in  the  early  part  of  next  week,  and  hope  to  make 
some  satisfactory  arrangement  for  the  pa3rment 
of  Mr.  Taylor's  claim."  Upon  a  rule  for  a  pro- 
hibition to  restrain  the  proceedings  in  an  action 
brought  in  the  Mayor's  Court  for  goods  sold  and 
delivered  at  the  defendant's  request,  and  upon 
accounts  stated  : — Held,  a  sufficient  admission 
of  the  debt  to  support  an  account  stated,  and  to 
warrant  the  court  in  assuming  that  there  was  a 
cause  of  action  arising  within  the  jurisdiction 
of  the  Mayor's  Court.  Taylor  v.  Nicholls,  1 
C.  P.  D.  242  ;  46  L.  J.,  C.  P.  455  ;  24  W.  R.  673. 


Nature  of  Statement.  ] — When  it  is  sought 


to  shew  jurisdiction  in  the  Lord  Mayor's  Court  by 
reason  of  an  account  stated,  the  account  on 
which  the  jurisdiction  is  sought  to  be  based  must 
be  a  real  account  stated  in  the  strictest  sense  of 
the  term,  not  a  mere  acknowledgment  of  a 
balance  due  from  the  defendant.  Brenan  v. 
Crawley,  16  W.  R.  754. 

In  Actions  for  Sums  of  less  Amount  than  60J!.] 
— The  effect  of  ss.  12  and  15  of  the  Mayor's 
Court  Procedure  Act,  1857  (20  &  21  Vict.c.clvii.), 
is  to  extend  the  jurisdiction  of  the  Mayor's 
Court  m  cases  within  s.  12,  and  consequently 
-a  prohibition  cannot  be  granted  to  prohibit  an 
action  in  the  Mayor's  Court  for  a  sum  of  less 
than  50Z.,  the  defendant  carrying  on  business, 
and  part  of  the  cause  of  action  having  arisen, 
within  the  city.  Haxms  v.  Paveley  or  Pavely, 
1  C.  P.  D.  418  ;  46  L.  J.,  C.  P.  18  ;  34  L.  T.  835  ; 
24  W.  R.  896 ;  S,  P.,  Hawkins  v.  Jeffreys,  34 
L.  T.  837— C.  A. 

The  circumstance  of  the  debt  or  damages 
being  under  50Z.  does  not  prevent  the  court  from 
issuing  a  prohibition  to  the  Lord  Mayor's  Court, 
where  the  cause  of  action  arose  without  its  juris- 
diction.   Robinson  v.  Emanuel,  ante,  col.  283. 

Bailway  Station — ^Place  where  Business  carried 
on.] — The  South-Eastcrn  Railway  Company  has 
a  station  in  Cannon-street,  City,  where  a  con- 
siderable portion  of  its  business  is  transacted. 
Their  principal  station,  where  the  meetings  of 
the  directors  are  held  and  the  general  and  sub- 
stantial business  of  the  company  is  conducted, 
is  without  the  city: — Held,  that  the  company 
does  not  carry  on  business  within  the  jurisdic- 
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tion  of  the  Lord  Mayor's  Court,  within  the 
meaning  of  s.  12  of  the  Mayor's  Court  Extension 
Act,  1857  (20  &  21  Vict.  c.  clvii.).  Le  TaiUeuv  t. 
Soitth-Etutern  Railway  CompaJiy,  3  C.  P.  D.  18. 

The  place  where  a  railway  company  carries  on 
its  business  within  s.  12  of  the  Mayor's  Court 
Ppocedure  Act/ is  where  the  general  superin- 
tendence and  management  of  the  business  take 
place.  Rogers  v.  Londan,  Chatham  and  Dover 
Railway  Company,  26  W.  R.  192. 

When,  therefore,  it  appeared  that  a  railway 
company  had  a  chief  office,  which  was  also  a 
terminal  station,  in  London,  but  that  its  busi- 
ness was  managed  at  Victoria  Station,  which 
was  not  within  the  city  : — Held,  that  the  com- 
pany carried  on  their  business  at  Victoria  Station 
and  not  within  the  city.    Ih, 

AlMUtdoaing  Part  of  Claim.] — An  action  having 
been  brought  in  the  Mayor's  Court,  upon  a 
guarantee  given  by  the  defendant  for  an  at- 
torney's bill,  upon  shewing  canse  against  a  rule 
for  a  prohibition  obtained  (before  declaration) 
on  the  ground  that  the  whole  of  the  cause  of 
action  did  not  arise  within  the  city  of  London, 
certain  of  the  charges  in  the  bill  being  for 
attendances  at  Westminster,  the  plaintiff  con- 
senting altogether  to  abandon  his  claim,  in 
respect  of  those  items ;  the  court  discharged 
the  rule,  but  without  costs.  EUU  v.  Fleming, 
1  C.  P.  D.  237 ;  45  L.  J.,  C.  P.  612. 

Objection  to,  how  taken.]  —  A  defendant, 
wishing  to  object  to  the  jurisdiction  of  the  Lord 
Mayor's  Court,  must  do  so  by  plea,  and  not  by 
application  for  a  prohibition.  Brenan  v.  Cradley, 
18  L.  T.  549.    But  see  infra. 

SflBbct  of  Plea  to.]— A  plea  to  the  jurisdiction 
in  an  action  by  concessit  solvere  in  the  Lord 
Mayor's  Court  by  an  indorsee  against  the  ac- 
ceptor of  a  billjof  exchange  made  payable  at  a 
banker's  in  London  (but  not  specially),  admits 
the  drawing,  acceptance,  indorsement,  and  dis- 
lionoar  of  the  bill,  but  not  that  either  of  the  acts 
took  place  within  the  city  of  London.  Sewell  v. 
Cheetham,  9  L.  R.,  C.  P.  420 ;  43  L.  J.,  C.  P. 
239 ;  22  W.  R.  695.  See  Jacobs  v.  Brett  and  Beans 
T.  Nicholson  (No.  1),  infra,  Pkohibition. 

Order  tat  Payment  of  Debt  onder  Debtors 
Act]— See  Washer  v.  Elliott,  1  C.  P.  D.  169  ; 
45  L.  J.,  C.  P.  144 ;  34  L.  T.  66  ;  24  W.  R.  432  ; 
infret,  PbaCTICE. 

2.  PBOHIBITION. 

Applieation  by  Solieitor.]— In  order  to  allow 
the  Mayor's  Court  of  London  to  entertain  a  suit, 
the  cause  of  action  must  have  arisen  within  its 
jurisdiction,  even  although  the  amount  in  dis- 
pute is  less  than  50^.,  and  the  defendant  carries 
on  business  in  the  city  of  London  : — Held,  that 
an  attorney  is  sufficiently  a  stranger  to  the  suit 
in  the  Mayor's  Court  to  entitle  him  to  apply  for 
a  prohibition,  although  the  defendant  himself 
can  only  raise  an  objection  to  the  jurisdiction 
by  plea  under  20  &  21  Vict.  c.  clvii.  s.  15.  WiUis 
V.  Harris,  43  L.  J.,  C.  P.  208. 

When  a  party  not  residing  within  the  juris- 
diction of  the  Mayor's  Court  is  made  a  defen- 
dant by  process  therein,  a  prohibition  will  be 
granted  with  costs  upon  the  court  being  in- 
fonned  of  such  process  by  the  attorney  of  the 


defendant.    Rohinson  v.  EmannA,  9  L.  R.,  C.  P. 
414  ;  43  L.  J.,  C.  P.  244  ;  30  L.  T.  500. 

Defendant] — ^A  defendant  in  a  suit  in 


the  Lord  Mayor's  Court  cannot  move  for  a  writ 
of  prohibition  to  stay  the  proceedings  in  a 
foreign  attachment.  Baker  v.  Clark,  8  L.  R., 
C.  P.  121. 

A  defendant  can  himself  apply  in  the  superior 
court  to  prohibit  the  Mayor's  Court  from  pro- 
ceeding further  in  an  action  when  the  court  is 
proceeding  without  jurisdiction.  Bridge  v. 
Branch,  1  C.  P.  D.  633  ;  34  L.  T.  905. 

A  defendant  in  an  action  in  the  Lord  Mayor's 
Court  may  obtain  a  writ  of  prohibition,  not- 
withstanding the  Mayor's  Court  Procedure  Act, 
1867  (20  &  21  Vict.  c.  clvii.),  s.  15,  which  en- 
acts that  "  no  defendant  shall  be  permitted  to 
object  to  the  jurisdiction  of  .the  court  in  or  by 
any  proceeding  whatsoever  except  by  plea  ;" 
the  real  effect  of  that  section  being  only  to  limit 
the  mode  of  objecting  within  the  Lord  Mayor's 
Court  to  the  jurisdiction.  Jacobs  v.  Brett,  20 
L.  R.,  Eq.  1  ;  44  L.  J.,  Ch.  377  ;  32  L.  T.  622  ; 
23  W.  R.  556. 


Btranger.]— The  court,  at  the  instance  of 


a  stranger,  made  a  rule  absolute  for  a  prohibition 
to  the  Lord  Mayor's  Court,  after  verdict  for  the 

Elaintiff,  notwithstanding  that  the  claim  was 
elow  50/.,  and  consequently  there  could  be  no 
plea  to  the  jurisdiction.  Quartly  v.  Ttmmins, 
9  L.  R.,  C.  P.  416  ;  22  W.  R.  488. 

Whether  a  writ  of  prohibition  is  applied  for  by 
either  of  the  parties  to  the  suit  in  an  inferior 
court,  or  by  a  stranger  to  such  suit,  the  only 
discretion  which  the  superior  court  has  to  refuse 
such  writ  is  if  in  doubt  in  fact  or  law  whether  the 
inferior  court  is  exceeding  its  jurisdiction  or  is 
acting  without  jurisdiction.  Worthingto7i  v.  Jef- 
fries, 10  L.  R.,  C.  P.  379  ;  44  L.  J.,  C.  P.  209  : 
32  L.  T.  606  ;  23  W.  R.  750. 

But  when  a  writ  of  prohibition  has  been  issued 
to  restrain  proceedings  in  the  Mayor's  Court  on 
the  application  of  a  stranger  to  the  suit,  it  can- 
not be  sustained  unless  he  can  shew  that  the 
court  has  exceeded  its  jurisdiction  both  with 
reference  to  the  facts  and  the  law,  and  then  it  is 
a  matter  of  discretion  with  the  superior  court 
whether  or  not  to  set  it  aside.  Chambers  v. 
Green,  20  L.  R.,  Eq.  552  ;  44  L.  J.,  Ch.  600. 

Plea  to  Jurisdietion.] — The  same  facts  which 
would  allow  a  stranger  to  obtain  a  prohibition  to 
the  Mayor's  Court  will  not  entitle  the  defendant 
to  plead  to  the  jurisdiction  of  that  court.  Evans 
V.  mcholson  (No.  1),  32  L.  T.  664. 

By  the  Mayor's  Court  Act,  s.  12,  no  plea  to  the 
jurisdiction  shall  be  allowed  in  cases  where  the 
plaintiff  claims  not  more  than  50Z.,  and  where 
the  cause  of  action  arises  either  wholly  or  in  part 
within  the  city;  and,  by  s.  15,  no  defendant 
may  object  to  the  jurisdiction  except  by  plea. 
The  plaintiff's  cause  of  action  arose  in  part  within 
the  city,  and  the  defendant  pleaded  to  the  juris- 
diction : — Held,  that,  although  a  prohibition 
might  be  granted,  the  defendant  was  not  en- 
titled to  plead  to  the  jurisdiction.    lb, 

A  prohibition  will  not  be  granted  to  restrain 
the  Mayor's  Court  from  proceeding  where  no 
plea  to  the  jurisdiction  is  allowed  under  s.  12  of 
the  Mayor's  Court  Procedure  Act,  1857.  Hawes 
V.  Paveley,  1  C.  P.  D.  418 ;  46  L.  J.,  C.  P.  18  ; 
34  L.  T.  835. 
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By  Court  of  Chancery.]  —  Semble,  that  the 
Court  of  Chancery  has  jurisdiction  to  issue  a  pro- 
hibition to  the  Lord  Mayor's  Court.  Jacobs  v. 
FrMburg,  21  W.  R.  353. 

Coats  of  BaloB  for  ProUbition.] — In  pursuance 
of  the  intimation  given  by  the  court  in  Robinson 
V.  Emunuel  (9  L.  R.,  C.  P.  414),  that  the  court 
would,  in  future,  in  virtue  of  its  general  jurisdic- 
tion over  its  officers,  order  the  costs  of  a  rule  for  a 
prohibition  to  be  paid  by  the  plaintiff's  attorney 
in  every  case  in  which  the  action  had  been  im- 
properly brought  in  the  Lord  Mayor's  Court  in 
respect  of  a  cause  of  action  not  arising  within 
the  jurisdiction  of  that  court,  the  costs  were,  on 
the  12th  July,  1874,  ordered  to  be  paid  by  the 
respective  attorneys  for  the  plaintiffs  in  several 
cases.    Mem.f  9  L.  R.,  C;  P.  751,  n. 

The  order  for  costs  of  a  prohibition  will  not  be 
made  against  the  plaintiff's  solicitor  personally, 
unless  the  rule  has  been  moved  for  in  that  form, 
and  the  solicitor  has  had  an  opportunity  of  shew- 
ing cause.  Rogers  v.  Loiiaon^  Chatham  and 
Dover  Railtoay  Conqtany,  26  W.  R.  192. 

AgainBt  Attachment  of  Ooods  not  within  the 
Jnr£diction.j — A  prohibition  lies  to  prohibit  the 
Lord  Mayor  s  Court  attaching  the  goods  of  a 
garnishee  which  are  not  within  its  jurisdiction. 
Mayar  v.  Car  mot  or  Cannot^  24  L.  T.  583  ;  19 
W.  R.  756. 

And  see  eases  infra. 


3.  Foreign  Attachment. 

When  it  can  IsBne  —  Corporation  Aggregate 
cannot  he  OamiBhee.]  —  The  process  against  a 
garnishee  to  enforce  obedience  to  the  jurisdiction 
of  the  Lord  Mayor's  Court  in  foreign  attachment 
is  personal,  and  cannot  be  applied  to  a  corpora- 
tion aggregate.  Where,  therefore,  a  corporation 
aggregate  was  cited  as  garnishee  to  appear  in  the 
Lord  Mayor's  Court,  it  was  held  entitled  to  main- 
tain prohibition.  London  (^Mayor")  v.  London 
Joint  Stock  Rankj  6  App.  Cas.  393 ;  60  L.  J., 
Q.  B.  594  ;  45  L.  T.  81 ;  29  W.  R.  870. 

Cnatom  mnst  be  strictly  ProTed.] — The  suit  of 
foreign  attachment  is  founded  upon  ancient  cus- 
tom, and  in  itself  is  perfectly  valid.  The  process 
by  which  it  is  sought  to  be  enforced  must  be 
strictly  pursued  according  to  the  custom.  Ficti- 
tious summonses  and  returns  will  render  the  suit 
invalid.    lb. 

Discharge  of  (htrnishee.] — ^No  payment  but  a 
payment  made  by  compulsion  of  law  can  dis- 
charge a  garnishee  from  his  original  liability  to 
his  creditor.    lb. 

Not  against  Dead  Man.] — The  custom  of 
foreign  attachment  does  not  warrant  proceed- 
ings against  one  who  at  the  time  of  their  com- 
mencement was  dead.  Mattliey  v.  Wiseman^  18 
C.  B.,  N.  S.  657 ;  34  L.  J.,  C.  P.  216  :  11  Jur., 
N.  B.  603  ;  12  L.  T.  846  ;  13  W.  R.  914. 

Therefore  a  judgment  and  execution  and  pay- 
ment by  the  garnishees  in  a  suit  so  commenced 
in  the  Mayor's  Court  cannot  be  set  up  by  them 
as  an  answer  to  a  claim  against  them  by  the  per- 
sonal representative  of  the  deceased,  for  a  debt 
due  to  him  in  his  lifetime,  notwithstanding  that 
the  letters  of  administration  were  granted  before 


execution  had,  and  (as  was  suggested)  bj  the 
custom  that  she  might  have  appeared  in  the 
Mayor's  Court  and  dissolved  the  attachment.  Ih. 

Signing  Judgment.] — ^A  judgment  was  obtained 
by  the  plaintiff  against  the  defendant  in  China. 
In  an  action  upon  the  judgment  in  the  Queen's 
Bench  here,  judgment  was,  pursuant  to  a  consent 
given  by  the  ddEendant's  attorney  in  the  city  of 
London,  signed  at  the  Queen's  Bench  Office^ 
Temple  : — Held,  that  the  judgment  so  signed 
was  not  a  debt  arising  within  the  city  of  Lon- 
don, so  as  to  give  jurisdiction  to  the  Lord  Mayor's 
Court  to  attach  moneys  of  the  defendant  in  the 
hands  of  his  attorneys  there.  Taj)p  v.  Jom»^  9 
L.  R.,  C.  P.  418 ;  43  L.  J.,  C.  P.  250 ;  30  L.  T. 
499  ;  22  W.  R.  632. 

It  is  not  so  absolutely  clear  that  a  debt,  the 
subject  of  an  action  upon  which  judgment  has 
not  been  recovered,  is  protected  from  foreign  at- 
tachment, as  to  make  it  the  duty  of  the  debtor  to- 
disregard  such  attachment,  and  pay  the  debt, 
after  judgment,  to  the  judgment  creditor  or  his 
assignees.    Nelson  v.  Baxter^  2  Hem.  &  M.  334. 

What  Snms  Attachable.] — ^A  foreign  attach- 
ment can  only  affect  moneys  for  which  the 
debtor  himself  could  maintain  an  action  at  the 
time  of  the  attachment.  Webster  v.  Webster^  31 
Beav.  393  ;  31  L.  J.,  Ch.  655. 

A  sum  of  money  directed  to  be  paid  by  A.  to« 
B.  by  the  master's  allocatur,  cannot  be  attached 
in  A.'s  hands  by  process  out  of  the  Sheriff's  Court 
in  an  action  against  B.  Coppell  v.  Smithy  4  T.  R^ 
312. 

A  sum  directed  to  be  paid  by  A.  to  B.  by  the 
award  of  an  arbitrator,  cannot  be  attached  in  A.'s 
hands  at  the  suit  of  a  creditor  of  B.  Caila  v.. 
Elgood,  2  D.  &  R.  193. 

Money  awarded  under  a  rule  of  court  cannot  be 
attached.     Grant  v.  Harding^  4  T.  R.  313,  n. 

The  court  will  not  grant  a  prohibition  to  re- 
strain the  Lord  Mayor's  Court  from  proceeding 
upon  an  attachment  of  shares  in  a  mining  com- 
pany worked  on  the  cost-book  principle,  upon  the 
suggestion  that  such  shares  are  not  goods  and 
effects.     Tredinnieh  v.  Oliver,  5  H.  &  N.  780. 

Where  Lien.] — ^A  plaintiff  in  a  foreign  attach' 
ment  cannot  take  money  or  goods  ont  of  th< 
hands  of  a  garnishee  who  has  a  lien  thereon 
without  discharging  the  lien.  Giles  v.  Kathan 
5  Taunt.  558  ;  1  Marsh.  226. 

Where  other  Equitable  Bights.] — Propert 
belonging  to  a  defendant  in  the  hands  of  th 
garnishee,  with  whom  the  defendant  has  pledge 
it,  cannot,  after  it  has  been  equitably  asslgne 
by  the  defendant  to  a  third  person,  be  attache 
by  a  creditor  of  the  defendant,  although  n 
notice  of  the  assignment  has  been  given  to  tl 
garnishee.  Robinson  v.  Nesbitt,  3  L.  R.,  C.  ^ 
264  ;  37  L.  J.,  C.  P.  124  ;  17  L.  T.  653  ;  16  W.  1 
543. 

The  custom  of  foreign  attachment  does  n 
apply  to  debts,  the  beneficial  interest  of  whi< 
is  vested  in  a  person  other  than  the  def  enda 
sued  in  the  Mayor's  Court,  whereof  the  garnish 
has  notice,  and  such  debts  are  not  attAchal 
under  the  custom.  Westoby  v.  Day^  2  SI.  &  1 
605  ;  22  L.  J.,  Q.  B.  418  ;  18  Jur.  10. 

Priority.] — ^A  creditor  who,  after  his  debtc 
death,  obtains    an    attachment    in     the     Li( 
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Major's  Court  ftgainst  part  of  the  assets,  gains 
no  prioritj  over  the  fand  attached,  as  against 
the  other  creditors  of  the  deceased.  Redhead  v. 
WcltOR,  29  Beav.  521 ;  30  L.  J.,  Ch.  677. 


i — ^Bill  of  Exohange.] — The  cause 
of  action,  that  is,  the  whole  substantial  cause  of 
action,  must  arise,  and  the  garnishee  must  reside 
or  carry  on  business  within  the  city  of  London, 
in  order  to  give  the  Lord  Mayor's  Court  jurisdic- 
tion to  attach  moneys  of  the  debtor  in  the  hands 
of  a  garnishee.  Cooke  v.  Chill,  8  L.  R.,  C.  P. 
107  ;  42  L.  J.,  C.  P.  98 :  28  L.  T.  32 ;  21  W.  R. 
334. 

The  defendant,  who  had  no  residence  or  place 
of  business  in  London,  drew  bills  in  Philadelphia 
upon  the  Union  Bank  of  London,  and  indorsed 
them  in  Philadelphia,  and  there  delivered  them 
to  the  agents  of  tne  plaintiff,  who  remitted  them 
to  the  plaintiff  in  London.  The  drawees  refusing 
to  accept  the  bills,  the  plaintiff  issued  an  attach- 
ment out  of  the  Lord  Mayor's  Court  to  attach 
moneys  of  the  drawer  in  the  hands  of  the 
garnishees,  bankers  in  London  : — Held,  that  the 
cause  of  action  arose  in  America  and  not  in 
London,  and  consequently  that  the  garnishees 
were  entitled  to  a  prohibition.    lb. 


Bale  of  Skares  in  Crompany.]— A  plaintiff 


attached  by  process  in  the  Lord  Mayor  s  Court 
money  of  the  defendant  in  the  hands  of  the 
garnishees.  A  rule  nisi  was  obtained  for  a  writ 
of  prohibition,  on  the  ground  that  the  action 
was  brought  to  recover  calls  in  a  public  company 
in  course  of  winding-up,  under  an  order  made 
by  the  Master  of  the  Bolls  out  of  the  jurisdiction 
of  the  Lord  Mayor's  Court,  and  that  the  defen- 
dant was  a  foreigner  having  no  residence  or 
place  of  business  in  England.  Cause  was  shewn 
upon  an  affidavit  stating  that  the  contract  for 
the  purchase  of  the  shares  was  made  in  London, 
and  that  the  defendant  carried  on  a  large  bank- 
ing business  through  the  garnishees  as  his  agents 
in  the  city  of  London.  The  plaintiff  being 
desirous  of  questioning  the  decision  in  Cooke  v. 
GUI  (jguprd),  the  rule  was  enlarged  upon  his 
undertaking  to  declare  in  prohibition.  Whin?iey 
V.  Schmidt,  8  L.  R.,  C.  P.  118. 

Freight,  where  Payable  —  Parties.] — 


Where  process  had  issued  out  of  the  Lord  Mayor's 
Court  against  garnishees,  and,  on  cause  being 
shewn  against  a  rule  for  a  prohibition,  it  ap- 
peared that  the  claim  against  the  original  defen- 
dant was  for  extra  freight  due  on  a  charter- 
party  in  respect  of  a  voyage  from  the  Chincha 
Islands  to  the  Victoria  docks,  not  within  the  city 
of  London,  and  that  neither  the  defendant  nor 
the  garnishees  resided  within  the  city  of  London : 
— ^Held,  that  the  prohibition  must  issue,  altiiough, 
by  the  terms  of  the  charterparty,  payment  of 
the  freight  was  to  be  made  within  the  city  of 
London.  Byrne  v,  Ouano  Consignment  Com- 
pany, 26  L.  T.  936. 

Bdtidenee  of  Parties.]— In  a  foreign  at- 
tachment, it  is  not  necessary  that  the  debt  should 
arise  within  the  jurisdiction,  or  that  the  defen- 
dant in  that  court  should  reside  within  it,  or  be 
actually  sununoned.  Harrington  v.  Maemorris, 
6  Taunt.  228  ;  1  Marsh.  33. 

Foreign  attachment  is  a  bad  plea,  either  where 
the  parties  are  not  both  resident  in  London,  or 
where  the  plaintiff  is  an  executor  or  an  adminis- 
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trator.    Barrymore  (^Lord)  v.  Iktylor,  1  Esp* 
327. 

Fond  only  within.] — A  bank  in  Belgium, 

having  funds  in  the  hands  of  their  agent  in 
London,  failed.  A  merchant  firm  at  Hamburg, 
creditors  of  the  bank,  attached  the  fund  in 
London  in  the  Lord  Mayor's  Court ;  a  demurrer 
to  a  bill  filed  to  restrain  the  proceedings  in  the 
Lord  Mayor's  Court,  and  to  obtain  a  writ  of 
prohibition,  was  overruled.  Jacobs  v.  Fried- 
burg,  21  W.  R.  353, 

Where  the  Lord  Mayor  s  Court  has  no  jurisdic- 
tion over  the  person  of  a  defendant  against 
whom  a  plaint  has  been  entered  in  that  court, 
the  awarding  process  of  foreign  attachment 
against  a  person  having  funds  in  his  hands 
belonging  to  the  defendant,  as  a  means  of  com- 
pelling an  appearance,  is  an  excess  of  jurisdiction 
for  which  prohibition  will  lie.  De  Haber  v. 
Portugal  (Queen),  17  Q.  B.  171  ;  20  L.  J., 
Q.  B.  488  ;  16  Jur.  164. 

The  process  of  foreign  attachment  can  only  be 
resorted  to  where  the  cause  of  action  against 
the  original  defendant  arises  within  the  jurisdic- 
tion of  the  court  from  which  the  attachment 
issues.    lb, 

A  custom  of  foreign  attachment  of  a  debt  due 
to  the  defendant  from  a  third  person  on  the  bare 
fact  of  the  latter  being  found  within  the  city 
when  neither  the  plaintiff  nor  the  defendant  nor 
the  garnishee  is  in  any  way  connected  with  the 
city,  and  when  neither  the  cause  of  action 
between  the  plaintiff  and  the  defendant,  nor  the 
alleged  debt  from  the  garnishee  to  the  defendant 
arose  within  the  jurisdiction  of  the  city,  is  bad. 
London  (Mayor)  v.  Cox,  2  L.  R.,  H.  L.  239 ; 
36  L.  J.,  Ex.  225 ;  16  W.  R.  44.  Affirming  de- 
cision of  the  Exchequer,  1  H.  &  C.  338  ;  32  L.  J., 
Ex.  64 ;  8  Jur.,  N.  8.  642  ;  6  L.  T.  497 ;  10 
W.  R.  694.  And  of  the  Exchequer  Chamber, 
2  H.  &  C.  401 ;  32  L,  J.,  Ex.  282  ;  9  Jur.,  N.  S. 
800 ;  8  L.  T.  700  ;  11  W.  R.  969. 

The  garnishee  is  entitled  to  move  for  prohibi- 
tion against  the  Lord  Mayor's  Court  proceeding 
with  the  garnishment  without  first  raising  in 
that  court  the  question  of  jurisdiction.  Prohibi- 
tion would  only  have  issued  at  the  suit  of  the 
original  defendant,  after  the  defendant  had  first 
raised  the  question  by  plea  in  the  Lord  Mayor's 
Court,  under  20  &  21  Vict.  c.  clvii.    lb. 


Pleading.] — If  a  plea  of  foreign  attach- 


ment states  the  custom  to  be,  **that  if  any 
person  be  or  hath  been  indebted  to  any  other 
person  within  the  city,"  it  ought  to  aver  that  the 
defendant  in  the  plaint  was  indebted  to  the 
plaintiff  within  the  citv.  Morris  v.  IJudlam, 
2  H.  Bl.  362. 

A  plea  of  foreign  attachment  must  state  that 
the  garnishee  is  within  the  jurisdiction  of  the 
mayor'fl  court  at  the  time  of  the  attachment. 
Crosby  v.  Hetheri'ngton,  5  Scott,  N.  R.  637 ;  4 
M.  &  G.  933  ;  12  L.  J.,  C.  P.  261. 

Money  in  Hands  of  **  Self  and  Partner."] 

— A  plea  of  foreign  attachment  stated  the  custom 
to  be,  that  if  the  plaintiff  in  a  plaint  in  debt 
against  another  in  the  Mayor's  Court  alleges  that 
any  other  person  owes  to  the  then  defendant 
any  money  that  may  be  attached  ;  and  that  the 
plaintiff  below  alleged  that  he  and  any  other 
person  owed  to  the  defendant  below  a  certain 
sum  of  money  : — Held,  that  such  plea  was  bad, 
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as  the  person  owing  the  money  to  the  defendant 
must,  within  the  custom  as  pleaded,  be  a  different 
person  from  the  plaintiff  ;  and  it  is  doubtful 
whether  a  custom  for  a  party  to  attach  money  in 
the  hands  of  himself  and  partner  can  be  sup- 
ported, even  if  properly  pleaded.  NonclJ  v. 
Hulett,  4  B.  &  A.  646. 


Warning  to   Shew   Came.] — It  is  not 


necessary  to  aver  the  custom  that  the  plaintiff 
below  shall  swear  to  the  debt,  or  the  fact  that 
he  did  swear  to  it;  neither  is  it  necessary  to 
aver  that  the  plaintiff  in  the  principal  case  was 
indebted  to  the  plaintiff  below  within  the  juris- 
diction of  the  Mayor's  Court ;  nor  that  a  scire 
facias  issued  against  the  garnishee  ;  it  is  enough 
to  state  that  he  was  "  warned  to  shew  cause." 
Banki  v.  Self^  6  Taunt.  234. 

Where  it  was  alleged  that  a  plaint  had  been 
levied  against  the  plaintiff  in  the  Lord  Mayor's 
Court  before  action,  but  there  was  no  allegation 
of  issuing  a  scire  facias  to  warn  the  defendant, 
who  was  the  alleged  garnishee,  previously  to  the 
commencement  of  the  action  : — Held,  a  good 
plea.  Wehh  v.  Hurrell,  4  D.  &  L.  824  ;  4  C.  B. 
287  ;  16  L.  J.,  C.  P.  187. 

PreiionB  Sommonf.] — ^Where,  pending  an 

action,  a  foreign  attachment  was  executed,  but 
which  latter  suit  had  been  commenced  previously 
to  the  action  : — Held,  that  it  might  be  pleaded 
to  the  further  maintenance.    Ih, 

A  custom  in  an  inferior  court  to  issue  process 
of  foreign  attachment  for  the  purpose  of  compel- 
ling the  appearance  of  the  d^endant,  without  a 
previous  summons,  is  bad.  Bruce  v.  Wait^  1  M. 
&  a.  1  ;  1  Scott,  N.  R.  81. 

The  creditors  of  the  garnishee  must  be  sum- 
moned (though  it  is  allied  to  be  the  custom  of 
London  to  give  notice),  otherwise  the  judgment 
against  the  garnishee  will  be  erroneous  and  the 
money  paid  or  levied  in  execution  of  it  will  not 
discharge  the  garnishee  of  his  debt  to  his 
creditors.  FUhtr  v.  LanCy  3  Wils.  297  ;  2  W.  Bl. 
834. 

Issnd  of  Execution— At  what  Time.] — On  a 

plea  of  foreign  attachment,  not  stating  that  it 
was  after  suit,  it  is  necessary  that  it  should  be 
proved  that  it  was  executed  before  suit.  And  if 
It  appears  that  it  was  after  plea,  and  after  time 
for  pleading  expired,  the  judge  will  not  amend. 
Belho  V.  lonides,  2  F.  &  F.  674. 

To  an  action  for  money  had  and  received,  the 
defendant  pleaded  a  recovery  by  foreign  attach- 
ment, at  the  suit  of  a  creditor  of  the  plaintiff's  { 
and  that  the  creditor  had  execution  of  the  sum 
recovered,  according  to  the  custom  of  London  : 
the  plaintiff  replied  that  no  execution  was 
executed,  on  which  the  defendant  joined  issue  : 
— Held,  that,  without  execution  executed,  the 
defendant  was  not  discharged  from  his  debt  to 
the  plaintiff  ;  and  that,  having  joined  issue  on 
the  fact  of  the  execution,  the  jury  was  not 
estopped,  by  a  record  of  satisfaction  in  the 
foreign  attachment,  from  finding  according  to 
the  fact ;  and  that  it  is  no  answer  to  a  plea  of 
recovery  under  a  foreign  attachment,  that  the 
plaintiff  had  no  notice  of  the  proceedings. 
Magrath  v.  Hardy ^  4  Bing.  N.  C.  782  ;  6  Scott, 
627  ;  6  D.  P.  C.  749  ;  1  Am.  352  ;  2  Jur.  694. 

A  summons  to  the  defendant  of  nihil  returned, 
and  information  of  the  goods  in  the  hands  of  the 


garnishee,  must  appear  on  the  face  of  the  record 
in  the  court  below,    Ih, 


OompnlBory    Payment  —What.]  —  The 


plaintiffs,  being  foreign  merchants,  had  a  sum  of 
money  belonging  to  them  in  the  hands  of  the 
defendants.  The  plaintiffs  also  dealt  with  R.  & 
Co.,  who  resided  abroad,  and  were  indebted  to 
them  in  a  sum  exceeding  the  debt  due  from  the 
defendants  to  the  plaintiffs.  R.  &  Co.  attached 
money  in  the  hands  of  the  defendants,  accord- 
ing to  the  custom  of  London,  as  being  the  money 
of  the  plaintiffs.  The  attachment  was  tried  and 
a  verdict  recovered  against  the  defendants,  as 
garnishees.  Judgment  was  obtained  and  a 
certificate  granted  by  the  officer  of  the  court, 
informing  the  defendants  that  judgment  had  been 
entered.  On  the  production  of  the  certificate  by 
R.  &  Co.,  the  defendants,  as  garnishees,  paid  the 
amount  of  the  verdict  by  debiting  the  plaintiffs 
in  the  defendants'  bookis  of  account,  and  credit- 
ing R.  &  Co.  therewith,  under  an  engagement 
that  the  money  should  be  returned  if  the  pro- 
ceeding failed.  The  plaintiffs  afterwards  appeared 
to  the  action  in  the  mayor's  court,  and  put  in 
bail,  by  which  the  attachment  was  dissolved  : — 
Held,  first,  that  this  was  not  a  compulsory  pay- 
ment, as  by  the  custom  it  was  not  required  to 
be  made  until  after  execution  executed;  and 
secondly,  that  the  transfer  made  by  the  defen- 
dants in  their  books  of  account,  did  not  amount 
to  payment,  unless  the  plaintiffs  had  directed  it 
to  be  done,  or  had  subsequently  assented  to  it. 
Wetter  v.  Rueker,  4  Moore,  172 ;  1  B.  &  B. 
494. 


Where   Oamishee    Bemoves.]  —  Where 


judgment  had  been  obtained  in  the  Lord  Mayor's 
Court  against  a  garnishee  who  had  removed  his 
person  and  effects  out  of  the  jurisdiction  of  that 
court : — Held,  that  execution  could  not  issue 
against  him  out  of  the  court  of  K.  B.,  under  19 
Geo.  3,  c.  70,  s.  4,  as  that  statute  is  confined  to 
suits  in  inferior  courts,  where  the  proceedings 
are  similar  to  those  in  the  courts  above.  Bvlmer 
V.  Marshall,  1  D.  &  R.  637  ;  5  B.  &  A.  821. 

Staying  Proceedings.] — The  court  will  not  stay 
proceedings  in  an  action  commenced  there,  to 
abide  the  event  of  an  action  in  the  Mayor's  Court, 
where  it  is  sought  to  try  In  a  foreign  attachment 
the  title  to  the  same  property  which  is  in  suit 
there.    Smidt  v.  Ogle,  6  Taunt.  74. 

Where  a  foreign  attachment  had  been  sued 
out  of  the  Lord  Mayor's  Court  against  a  railway 
company  by  their  corporate  name,  the  company 
being  only  provisiom^ly  registered,  and  money 
in  the  hands  of  their  bankers  was  attached  there- 
under, but  no  further  proceedings  taken,  the 
court  refused  to  stay  proceedings  in  an  action 
subsequently  brought  therein  against  three  pro- 
visional committee-men  of  the  company  for  the 
same  debt  which  was  sought  to  be  recovered 
under  the  attachment.  DejUim  v.  Maitland,  11 
Jur.  42. 

Election.] — ^A  plaintiff  sued  the  defendants, 
who  resided  abroad,  in  respect  of  a  cause  of 
action  arising  abroad,  and  whilst  the  action  was 
pending  he  commenced  an  action  in  the  Lord 
Mayor's  Court  against  them  for  the  same  cause 
of  action,  and  by  foreign  attachment  he  attached 
certain  moneys  of  the  defendants,  in  the  hands 
of  their  attorneys,  to  answer  his  claim  in  the 
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Lord  Mayor's  CJourt : — Held,  that  as  the  Lord 
Mayor's  Court  had  no  jarisdiction  in  the  matter, 
the  proceedings  there,  whilst  the  action  in  the 
superior  court  was  pending,  were  vexatious,  and 
the  plaintiff  was  therefore  put  to  the  election  of 
abandoning  the  action  in  the  Lord  Mayor's 
Court,  or  of  having  the  proceedings  stayed  in  the 
cause  in  the  superior  court.  Frith  v.  Chippy^ 
2  L.  R.,  C.  P.  32  ;  36  L.  J.,  C.  P.  45  ;  12  Jur.,  N. 
8.  1011. 

A  plaintiff,  who  had  obtained  a  judgment  in 
the  Exchequer,  proceeded  on  it  by  foreign 
attachment  in  the  Lotd  Mayor's  Court,  and 
while  the  defendant  was  in  custody  imder  the 
attachment  sued  out  a  ca.  sa.  in  the  Exchequer 
on  the  judgment : — Held,  that  the  ca.  sa.  was 
not  irregular,  however  the  defendant  might  be 
entitled  to  apply  to  the  equitable  jurisdiction  of 
the  court  to  compel  the  pkintiff  to  forego  either 
it  or  the  foreign  attachment.  Chamberlayne  v. 
Ortm,  9  M.  &  W.  790  ;  1  D.,  N.  S.  649  :  6  Jur. 
400. 

Form  of  Betum  to  CertiorarL] — ^A  cause  com- 
menced by  foreign  attachment  in  the  Lord 
Mayor's  Court,  was  removed  into  the  Queen's 
Bench  by  certiorari.  A  return  was  made  omit* 
ting  to  Shew  that  the  garnishee  resided  within 
the  jurisdiction  of  the  Mayor's  Court  : — Held,  no 
objection  to  the  return,  which  was  in  the  usual 
form.  Day  v.  Paupierre,  13  Q.  B.  802  ;  7  D.  & 
L.  12  ;  18  L.  J.,  Q.  B.  270  ;  14  Jur.  40. 

Svidence  of  Proceedings.] — In  a  jdeclaration 
for  maliciously  and  without  reasonable  or  pro- 
bable cause  issuing  out  of  the  Mayor's  Court, 
London,  an  attachment  of  a  debt  owing  from 
third  persons  to  the  plaintiff,  it  must  appear 
that  the  action  in  which  the  attachment  issued 
was  terminated.  Parton  v.  Hill^  10  L.  T,  414  ; 
12  W.  R.  753. 

The  plaintiff  purchased  wine  lying  at  the 
defendant's  wharf  from  the  holder  of  a  warrant, 
given  by  the  defendant  for  its  delivery.  The 
vendor  indorsed  the  warrant  gener^y.  The 
plaintiff  sent  it  so  indorsed  to  the  wharf,  and 
obtained  samples  of  the  wine.  A  notice  from 
the  Lord  Mayor's  Court  was  subsequently  served 
at  the  wharf  attaching  the  vendor's  goods  in  the 
defendant's  custody,  and  a  description  of  the 
wine  was  at  the  time  of  service  indorsed  on  the 
back  of  the  notice,  and  shewn  to  the  defendant's 
manager.  The  plaintiff,  on  afterwards  producing 
his  warrant  at  the  wharf,  and  demanding  the 
wine,  was  told  by  the  manager  (the  defendant 
being  absent)  that  the  wine  was  stopped  on 
account  of  the  attachment.  The  same  day  the 
plaintiff's  attorney  wrote  to  the  defendant  to 
demand  the  delivery  of  the  wine  by  eleven 
o'clock  the  next  day.  The  defendant's  manager 
called  next  morning  on  the  plaintiff's  attorney 
after  seeing  the  defendant,  and  stated  that  the 
matter  required  consideration,  and  that  the 
defendant  would  consult  his  attorney.  But  the 
same  day  at  noon  a  writ  was  issued : — ^Held, 
first,  that  the  wine  was  not  in  the  custody  of  the 
law ;  and  that  the  attachment  was  a  circum- 
stance to  be  considered  by  the  jury  in  forming  a 
conclusion  whether  there  was  a  conversion. 
PiOatt  V.  Wilkinson,  3  H.  &  C.  345  ;  34  L.  J., 
Ex.  22— Ex,  Ch, 

Held,  secondly,  that  on  these  facts  there  was 
evidence  of  a  conversion  ;  and  it  was  a  question 
for  the  jury  whether  the  defendant  entertained 


a  bon&  fide  doubt  as  to  the  plaintiff's  title  to  the 
wine,  and  whether  a  reasonable  time  had  elapsed 
for  clearing  up  that  doubt,    Ih. 

A  judge  at  nisi  prius  will  take  judicial  notice 
of  the  custom  of  foreign  attachment,  and  of  the 
seal  affixed  to  proceedings  in  the  Lord  Mayor's 
Court.    Jeffs  V.  Day,  12  L.  T.  852. 

To  prove  that  the  defendant,  under  process  of 
foreign  attachment,  has  paid  a  sum  of  money  to 
a  creditor  of  the  plaintiff,  the  record  of  the 
cause  in  the  Mayor's  Court,  with  an  entry  of 
satisfaction,  is  conclusive  evidence :  the  record 
is  only  prim&  facie  evidence  that  the  debt  for 
which  the  action  was  brought  in  the  Mayor's 
Court  arose  within  the  limits  of  the  city.  Hux- 
Jtarn  v.  Smith,  2  Camp.  21. 

Proof  of  Debt.  ] — A  garnishee,  against  whom 


a  recovery  was  had  in  the  Mayor's  Court,  after  a 
summons  to  the  defendant,  and  nihil  returned, 
might  protect  himself  by  giving  such  proceed- 
ings in  evidence  upon  non  assumpsit  in  an 
action  to  recover  the  same  debt  brought  by  the 
defendant  below,  without  proving  the  debt  of 
the  plaintiff  below  who  attached  the  money  in 
his  hands ;  although,  by  the  course  of  proceed- 
ings in  the  Mayor's  Court,  bail  not  having  been 
put  in,  the  plaintiff  below  was  not  obliged  to 
prove  the  debt  to  entitle  himself  to  recover 
against  the  garnishee.  APDaniel  y.  Hughes,  3 
East,  367. 

Bffect  of-— Oamishee  Order.  1 — The  existence  of 
an  attachment  in  the  Lord  Mayor's  Court  does 
not  prevent  the  operation  of  a  garnishee  order 
made  under  the  C.  L.  P.  Act,  1854  (17  &  18 
Vict.  c.  125),  ss.  60—64.  Richter  v.  Laxton, 
48  L.  J.,  Q.  B.  184 ;  39  L.  T.  499 ;  27  W.  R. 
214. 

-^ —  Yalidity  of  Debt.]— The  plaintiffs,  mer- 
chants in  London  and  Madras,  issued  an  attach- 
ment out  of  the  Lord  Mayor's  Court,  to  attach 
moneys  in  the  hands  of  B.  for  a  debt  due  from  V.  of 
Madi^.  B.  pleaded  a  prior  attachment  by  S.,  a 
foreign  creditor,  and  so  the  action  of  the  plain- 
tiffs in  the  Lord  Mayor's  Court  was  defeated. 
The  plaintiffs  filed  a  bill  alleging  that  the  prior 
attachment  was  not  for  a  bon&  fide  debt,  and 
praying  for  an  account  and  payment  of  their 
debt : — Held,  that  the  court  had  jurisdiction  to 
decide  the  matter,  and  the  court  being  of  opinion 
that  no  debt  was  due  to  S.,  directed  payment  to 
the  plaintiffs  of  the  debt  due  to  them.  8h4tnd  v, 
De  Buisson,  18  L.  R.,  Bq.  283  ;  43  L.  J.,  Ch. 
508  ;  22  W.  R.  483, 

In  an  action  for  a  debt  by  W.  against  D.,  he 
pleaded  that  the  debt  had  been  attached  in  the 
hands  of  D.  as  garnishee  in  a  plaint  in  the  Lord 
Mayor's  Court  by  C.  against  W.  A  replication, 
that  the  debt  sued  for  in  the  mayor's  court  did 
not  arise  or  accrue  within  the  jurisdiction  thereof 
is  bad.  Westoby  v.  Day,  2  El.  &  Bl.  605  ;  22 
L.  J.,  Q.  B.  418  ;  18  Jur.  10. 

Pending  Proceedings.  ] — ^A  foreign  attach- 
ment pending  is  no  bar  to  an  action,  until'  judg- 
ment is  recovered  in  the  attachment.  Nathan  v, 
aUes,  6  Taunt.  658  ;  1  Marsh.  226. 

A.  deposited  goods  with  B.  as  a  security  for 
money  advancSi  by  B.,  with  a  promise  to 
deliver  the  bill  of  lading,  when  it  should  arrive, 
indorsed  to  B. ;  C.  was  employed  as  a  broker  to 
dispose  of  the  goods  for  B.'s  benefit.    Before  the 
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bill  of  lading  arriyed,  the  goods  were  attached 
in  the  Major's  Court  in  the  hands  of  0.  bj  a 
creditor  of  A. : — Held,  that  the  transfer  of  the 
property  to  B.  was  complete,  though  the  bill  of 
lading  had  never  been  indorsed,  and  that,  there- 
fore, the  foreign  attachment  was  no  answer  to 
an  action  by  B.  against  C.  for  the  proceeds. 
Ih. 

FoondiiLg  Petition  on.] — ^A  debt,  which  has 
been  attached  in  the  Lord  Mayor's  Court,  is  not 
sufficient  to  support  a  petition  for  winding  up 
a  company.  Ihiropean  Bank^  In  re,  Baylis,  I£b 
j)aHe,  35  L.  J.,  Ch.  690. 

Secured  Creditor — ^Writ  served  but  Judgment 
not  obtained.] — A  creditor  who  has  served  a 
writ  of  foreign  attachment  in  an  action  in  the 
Lord  Mayor's  Court,  but  has  not  obtained  Judg- 
ment in  the  action  before  the  commencement  of 
the  bankruptcy  or  liquidation  of  his  debtor,  is 
not  "  a  creditor  holding  security  on  the  property 
of  the  debtor"  within  the  meaning  of  s.  12  of  the 
Bankruptcy  Act,  1869.  Levy  v.  LoveU,  14  Ch.  D. 
234  ;  49  L.  J.,  Ch.  305  ;  42  L.  T.  242  j  28  W.  R. 
602 -C.  A. 

Attachment  by  Tolsey  Court  of  Bristol.] 

—An  attachment  of  the  goods  of  the  defendant 
in  an  action  of  debt  in  the  Tolzey  Court  of 
Bristol  is  only  a  process  to  compel  the  appear- 
ance of  the  defendant,  and  does  not  make  the 
plaintiff  a  secured  creditor  within  the  meaning 
of  8. 16,  sub-8.  6,  of  the  Bankruptcy  Act,  1869, 
the  effect  of  an  attachment  in  the  Tolzey  Court 
being  the  same  as  that  of  a  foreign  attachment 
under  the  custom  of  the  Mayor's  Court  of  London. 
JWy  v.  Zovell  (14  Ch.  D.  234)  followed.  Sear, 
Ex  parte,  Price,  In  re,  17  Ch.  D.  74  ;  44  L.  T. 
887— C.  A. 

4.  Practice, 

Counter-claims.]  — When  in  an  action  in  the 
Lord  Mayor's  Court  on  a  cause  of  action  within 
the  jurisdiction,  a  counter-claim  beyond  the 
jurisdiction  is  set  up,  the  court  will  not  grant  a 
prohibition.  Davis  v.  Ftagitaff  Silver  Mining 
Company  of  Utah,  38  L.  T.  391.  Affirmed  on 
appeal,  3  C.  P.  D.  228  ;  47  L.  J.,  C.  P.  503 ;  38 
L.  T.  769  ;  26  W.  R.  431— C.  A. 

Such  counter-claim  should  be  dealt  with  by 
the  Mayor's  Court  itself,  xmder  the  powers  con- 
ferred on  it  by  the  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  ss.  89,  90.     lb. 

Costs  of  Bule  for  Nonsuit.]  —  When  a  rule  is 
obtained  in  a  superior  court  to  enter  a  nonsuit 
in  a  cause  tried  in  the  Mayor's  Court,  costs  of 
the  application  cannot  be  allowed  unless  asked 
for  by  the  rule.  Phillips  v.  Bridge,  9  L.  R.,  C. 
P.  324. 

Transfer  to  High  Court.]— In  an  action  in  the 
Mayor's  Court  against  two  defendants,  one  of 
whom  was  a  corporation  aggregate,  an  applica- 
tion was  made  by  the  defendant  corporation  to 
have  the  action  transferred  to  the  Chancery 
Division  of  the  High  Court,  on  the  grounds  (1) 
that  accounts  were  required  from  persons  who 
were  not  within  the  jurisdiction  of  the  Mayor's 
Court ;  (2)  that  it  would  be  necessary  to  bring 
several  persons  into  the  action  as  third  parties, 
which  could  not  be  effectually  done  if  the  action 


remained  in  the  Mayor's  Court ;  (3)  that,  accord- 
ing to  recent  decisions,  a  corporation  aggregate 
could  not  be  made  defendants  in  an  action  in  the 
Mayor's  Court: — Held,  that,  under  these  cir- 
cumstances, it  was  "  fit "  that  the  whole  pro- 
ceeding should  be  transferred  from  the  Inferior 
court  to  the  High  Court.  Vlckers  v.  Stevens,  44: 
L.  T.  679  ;  29  W.  R.  562. 

Setting  aside  Judgments  removed  from  Kayor's 
Court.] — By  the  Miiyor's  Court  Procedure  Act, 
1857,  8.  48,  a  judgment  removed  from  that 
court  to  a  superior  court  shall  have  the  same 
force  and  effect  as  a  judgment  recovered  in  the 
superior  court : — Held,  that  it  is  competent  to 
the  court  to  which  such  judgment  is  so  removed 
to  set  it  aside,  if  satisfied  that  it  was  obtained 
in  a  matter  over  which  the  inferior  court  had  no 
jurisdiction.  Bridge  v.  Branch,  1  C.  P.  D,  633  ; 
34  L.  T.  905. 

Inforoing  Judgments.] — The  Lord  Mayor's 
Court,  and  other  inferior  courts,  can  only  inforce 
judgments  of  superior  courts,  under  the  Debtors 
Act,  1869  (32  &  33  Vict.  c.  62),  s.  5,  against 
debtors  resident  or  carrying  on  business  within 
the  local  limits  of  the  jurisdiction  of  the  court  so 
iiiforcing.  WasJver  v.  Blliott,  1  C.  P.  D.  169 ; 
45  L.  J.,  C.  P.  144  ;  34  L.  T.  56  ;  24  W.  R.  432. 

BemoTal  of  Judgment  for  ^Purposes  of  Exe- 
cution.] —  Under  the  Mayor's  Court  of  London 
Procedure  Act,  1857,  s.  48,  a  plaintiff  who  has 
recovered  a  judgment,  in  an  action  in  the 
Mayor's  Court,  against  a  defendant  having  goods 
within  its  jurisdiction,  is  entitled,  as  of  right,  to 
remove  such  judgment  into  one  of  the  superior 
courts,  and  to  issue  execution  thereout  against 
the  goods  of  the  defendant ;  and  such  execution 
will  not  be  set  aside  as  an  abuse  of  the  process  of 
the  court,  notwithstanding  that  execution  could 
have  been  issued  out  of  the  Mayor's  Court  with 
as  fuU  effect  as  out  of  the  superior  court,  and 
that  the  only  object  of  removing  the  judgment 
into  the  superior  court  may  have  been  to  obtain 
the  increa^  costs  of  such  execution.  Hay' 
wood  V.  Saint,  32  L.  T.  666. 

By  the  Mayor's  Court  of  London  Procedure 
Act,  1857,  s.  48,  execution  might  be  issued  in  a 
superior  court  upon  a  judgment  obtained  in  the 
Mayor's  Court.  By  the  Borough  and  Local 
Courts  of  Record  Act,  1872,  s.  6,  where  final 
judgment  has  been  obtained  in  any  local  court 
for  a  sum  not  exceeding  20Z.,  "  such  court  shall 
be  at  liberty  to  send  a  writ  or  precept  for  the 
recovery  of  the  same  to  the  registrar  of  any 
county  court  within  the  jurisdiction  of  which 
the  defendant  may  possess  any  goods  or  chattels 
....  and  thereupon  the  high  bailiff  of  such 
county  court  shall  execute  the  same  in  the  same 
manner  as  if  such  writ  or  precept  had  been 
issued  out  of  such  county  court : " — Held,  that 
the  two  statutes  were  not  inconsistent,  and 
that  the  Mayor's  Court  of  London  Procedure 
Act,  1857,  8.  48,  had  not  been  repealed  by 
the  Borough  and  Local  Courtsiof  Record  Act, 
1872,  s.  6  ;  and  that,  notwithstanding  the  latter 
statute,  execution  might  be  issued  in  the  High 
Court  of  Justice  upon  a  judgment  for  a  sum  not 
exceeding  20/.  obtained  in  the  Mayor's  Court, 
Paine  v.  Slater.  11  Q.  B.  D.  120  ;  52  L.  J.,  Q.  B. 
282  ;  48  L.  T.  623  ;  31  W.  R.  941— C.  A. 

Appeal.]— The  Court  of  Appeal  from  inferior 
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courts  has  no  jurisdiction  to  hear  and  determine 
questions  of  law  arising  upon  the  records  of  the 
Mayor's  Court ;  the  proper  tribunal  to  entertain 
them  is  the  Court  of  Appeal  under  the  Judicature 
Act,  1873,  8. 18,  sub-s.  4.  Le  Blanch  v.  neuter's 
Telegraph  Ckmpany,  1  Ex.  D.  408 ;  34  L.  T.  691 ; 
35  W.  K.  116. 

The  Lord  Mayor^s  Court  is  an  inferior  court 
within  8.  45  of  the  Judicature  Act^  1873,  and 
where  there  has  been  an  appeal  from  that  court 
to  a  divisional  court  under  that  section  no  further 
appeal  lies  to  the  Court  of  Appeal  except  by 
special  leave  of  the  divisional  court.  Appieford 
V.  Ju4kini,  3  C.  P.  D.  489  ;  47  L.  J.,  C.  P.  615  ; 
38  L,  T.  801  ;  26  W.  B.  734— C.  A. 


B«fdre   Judicature   Act]  —  The    Lord 


Mayor's  Court  Act  (20  &  21  Vict  c.  civil.),  as.  8, 
10,  provides  that  in  certain  cases  a  party  may 
appeal,  if  he  gives  notice  within  two  days  of  the 
decision,  and  gives  security  ;  and  that,  *'if  upon 
the  trial''  the  judge  gives  him  leave  to  move  in  a 
superior  court,  he  may  move  within  the  time 
limited  for  like  motions  in  such  court.  At  the 
conclusion,  on  a  Thursday,  of  a  trial  in  the  Lord 
Mayor's  Court,  the  judge  refused  to  give  the 
plaintiff,  who  was  nonsuited,  leave  to  move,  but 
on  the  ensuing  Monday,  on  application  made  to 
bim,  granted  such  leave : — Held,  by  the  majority 
of  the  court,  BeviU,  C.  J.,  Keating,  J.,  and 
Grove,  J.,  that  he  had  no  power  to  do  so,  because, 
even  if  there  had  been  no  refusal  (which,  per 
Bovill,  C.  J.,  determined  the  time),  the  leave 
must  be  given  within  a  reasonable  time,  and  that 
would  be  two  days  ;  but  per  Brett,  J.,  four  days 
is  a  reasonable  time,  and  the  refusal  did  not 
^curtail  it.  Folhard  v.  Metropolitan  Railway 
'Chmpany,  8  L.  B.,  C.  P.  470;  42  L.  J.,  C.  P.  162-; 
^  L.  T.  101 ;  21  W.  B.  736. 

To  Grant  Hew  Trials. j — Upon  a  rule  for  a 
mandamus  to  compel  the  Lord  Mayor's  Court 
to  enter  judgment  for  the  plaintiff,  that  court 
having  granted  a  new  trial  on  the  ground  that 
the  verdict  found  for  him  was  against  the  weight 
of  evidence  : — The  Court  of  Queen's  Bench  ex- 
pressed an  opinion  that  the  Lord  Mayor's  Court 
nad  power  to  grant  a  new  trial  on  such  ground, 
but,  not  being  clear  about  the  matter,  a  rule  for 
a  writ  to  issue  was  made  absolute.  Reg,  v. 
London  QLord  Mayor)^  Roux  v.  Merton,  27 
L.  T.  61. 

Notwithstanding  s.  10  of  the  20  &  21  Vict. 
<;.  dvLL,  a  superior  court  has  no  power  to  prohibit 
the  Lord  Mayor's  Court  from  proceeding  to  re- 
try an  action  there,  after  a  nde  absolute  for  a 
nonsuit  in  the  superior  court  upon  a  point  re- 
served. Leheau  v.  Oenerdl  Steam  Naxigation 
Company,  8  L.  B.,  C.  P.  129  ;  42  L.  J.,  C.  P.  76  ; 
21  W.  B.  358. 

Where  a  rule  has  been  obtained  to  enter  a 
nonsuit  or  for  a  new  trial  in  the  Mayor's  Court, 
London,  under  s.  22  of  20  &  21  Vict,  c  civil.,  it  is 
not  competent  to  the  unsuccessful  party  after- 
wsjds,  even  w^ith  the  leave  of  the  judge,  to  move 
the  divisional  court  under  s.  10.  Mears  v. 
Chittick,  9  Q.  B.  D.  35.    * 

Power  to  glTO  Judgment  nnder  Ord.  XL.  r.  10.] 

— The  judge  of  the  Mayor's  Court,  London,  has 
no  power,  on  a  motion  before  that  court  for  a 
new  trial,  to  direct  judgment  to  be  entered  for 
either  of  the  parties  in  the  action  as  a  judge  of 


the  High  Court  can  do  under  Ord.  XL.  r.  10,  no 
rules  having  been  made  for  applying  the  rules  of 
the  Judicature  Acts  to  that  court,  and  no  such 
powelr  being  given  to  an  inferior  court  by  s.  89 
of  the  Judicature  Act,  1873.  Where,  notwith- 
standing such  want  ql  power,  the  judge  of  the 
Mayor's  Court  has  acted  as  if  he  had  such  power, 
an  appeal  will  lie  to  the  Court  of  Appeal  in  respect 
of  his  having  so  erroneously  acted.  Pry  or  v.  City 
Offices  Company,  10  Q.  B.  D.  504  ;  52  L.  J.,  Q.  B. 
362  ;  48  L.  T.  698  ;  31  W.  B.  777— C.  A. 

Bender  of  Defendant.  ] — ^When,  in  a  proceeding 
by  foreign  attachment,  the  defendant  renders 
himself  in  dissolution  of  the  attadunent,  and  the 
plaintiff  goes  on  in  the  action  and  recovers  judg- 
ment, the  defendant  is  entitled  to  be  dischargol 
from  custody  by  virtue  of  s.  4  of  the  Debtors 
Act,  1869.  The  29th  section,  which  preserves 
the  custom  of  foreign  attachment,  does  not 
operate  so  as  to  make  the  defendant,  under  such 
circumstances,  liable  to  be  detained  in  custody. 
Waine  v.  Wilkins,  8  L.  B.,  Q.  B.  107  ;  42  L.  J., 
Q.  B.  96  ;  27  L.  T.  825. 
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9.  Proceedings  agaimt^for  Negligence, 
a.  By  Action,  311. 
h.  By  Prosecution. — See  Criminal 
Law. 

IV.  Veteeinaby  Subgbons,  313. 

V.  Poisons,  313. 

I.  APOTHECARIES. 
1.  Qualification. 

Apprentioesldp  and  Certificate.] — In  an  action 
for  a  libel  upon  the  plaintiff,  who  had  served 
upwards  of  three  years  as  house-apothecary  at 
a  public  infirmary,  before  the  passing  of  56  Geo.  3, 
c,  194  : — Held,  that  such  service  was  sufficient  to 
qualify  him  to  act  as  an  apothecary,  and  super- 
seded the  necessity  of  an  apprenticeship,  or  the 
production  of  a  certificate,  in  conformity  with  the 
regulations  of  that  statute.  Wogan  v.  8omer^  ille, 
I  Moore,  102  ;  7  Taunt.  401. 

To  an  action  on  a  bond  the  defendant  pleaded, 
that  the  bond  was  given  in  pursuance  of  a  corrupt 
agreement,  that  he  should  serve  the  obligee  as  an 
apprentice  to  the  business  of  a  surgeon,  apothecary, 
and  man  midwife  for  two  years,  and  that  the 
agreement  should  be  ante-dated,  to  make  it  appear 
that  he  had  served  five  years,  in  order  that,  by 
such  corrupt  contrivance,  he  might  be  admitted  to 
his  examination  for  the  business  of  an  apothecary 
at  the  end  of  two  years,  instead  of  five,  as  required 
by  the  statute.  A  verdict  having  been  found  for 
the  defendant,  the  court  held  that  the  bond  was 
void,  and  refused  to  enter  judgment  non  obstante 
veredicto,  which  was  moved  for  on  the  ground 
that  it  appeared  to  be  the  object  of  the  parties  to 
enable  the  defendant  to  practise  as  a  surgeon  also, 
and  that  a  five  years'  apprenticeship  was  not  re- 
quired for  the  business  of  a  surgeon,  and  that  it 
was  not  open  to  the  defendant  to  object  to  the 
legality  of  his  owfi  bond.  Prole  v.  Wiggins^  3 
Bing.  N.  C.  230  ;  3  Scott,  607  ;  2  Hodges,  204. 

AotuaUy  in  Prootice.j^The  55  Geo.  3,  c.  194, 
which  was  passed  on  the  12th  July,  1815,  does  not 
extend  to  persons  who  practised  as  apothecaries 
previously  to  the  1st  August  in  that  year.  A 
person  who  practised  as  an  apothecary  previously 
to,  but  not  on  the  Ist  August,  without  a  certifi- 
cate, was  however  held  to  be  liable  to  thepenalties 
of  that  act.  Apothecaries*  Company  v.  Uohy^  1  D. 
&  B.  564  ;  5  B.  &  A.  949. 

In  an  action  by  an  apothecary,  to  prove  prac- 
tising as  such  previous  to  August,  1815,  he  ought 
to  shew  instances  of  compounding  and  making  up 
prescriptions  ;  merely  attending  local  complaints 
is  not  enough.  Thampsoji  v.  Lewis j  M.  &  M.  255  ; 
3  C.  &  P.  483. 

Where  a  person  was  sued  for  a  penalty,  and 
insisted  that  he  wbs  within  the  exemption,  as 
having  actually  practised  as  an  apothecary  prior 
to  the  passing  of  the  act : — Held,  that  in  sum- 
ming up  to  the  jury,  the  judge  acted  properly  in 
referring  them  to  s.  5,  which  described  the  duty 
of  an  apothecary  to  be  to  make  up  prescriptions 
of  physicians  ;  and  it  appearing  that  the  defen- 
dant had  never  done  so  prior  to  the  passing  of 
the  act,  through  incapacity  and  ignorance,  that 
it  was  strong  evidence  to  be  left  to  the  jury,  and 
that  they  were  warranted  in  finding  that  he  had 
never  practised  as  an  apothecary,  although  he 


had  occasionally  administered  medicines  to  dif- 
ferent patients  prior  to  that  period.  Apothe- 
caries*  Company  v.  WarJnirtonj  3  B.  &  A.  40. 

What  coiutitnteB  Practising.] — Practising  as 

an  apothecary  is  the  mixing  up  and  preparing 

medicines  prescribed  by  a  physician  or  by  any 

other   person,  or   by  tiie   apothecary  himself. 

Woodward  v.  Ball,  6  C.  &  P.  577. 

The  acting  as  a  surgeon  or  an  accoucheur  is  not 
practising  as  an  apothecary,  nor  would  the  party 
supplying  medicine  to  a  friend  be  so.  But  if  the 
party  sought  his  living  by  practising  as  an 
apothecary,  that  is  sufficient,  as  it  is  not  essential 
that  he  should  have  gained  his  whole  livelihood 
by  his  practice.    Ih, 


Apothecary's    Assistant.]  —  Where   an 


apothecary's  assistant  attended  patients  as  an 
apothecary : — Held,  that  he  could  not  be  con- 
sidered as  practising  as  such,  although  the  patients 
paid  him  for  the  medicines  administered  to  them. 
Brown  v.  Robinson,  1  C.  &  P.  264, 

A.  bound  himself  apprentice  to  an  apothecary, 
who  resided  eight  miles  from  H.  The  apothecary 
then  took  a  house  at  H.,  in  which  A.  resided,  and 
attended  several  patients  there,  the  apothecary 
coming  over  occasionally,  and  being  consulted  by 
the  dSendant  about  the  patients : — Held,  that 
this  was  a  practising  by  A.  as  an  apothecary, 
within  55  Geo.  3,  c.  194,  s.  20.  Apothecaries* 
Company  v.  Greenwood,  2  B.  &  Ad.  709. 

Liability  to  Penalties — ^ITnqnalified  Person.] — 
An  unqualified  person  dispensing  medicine  of  nis 
own  advice  is  within  the  penalties  of  55  Geo.  3, 
c.  194.  Apothecaries'  Company  v.  Allen,  1  N.  & 
M.  413  ;  4  B.  &  Ad.  625. 

A  diploma  of  M.D.  from  the  university  of  St. 
Andrew's,  in  Scotland,  is  no  defence  to  an  action 
for  penalties,  for  practising  as  an  apothecary 
without  having  obtained  a  certificate  from  the 
Apothecaries'  Company.  Apothecaries*  Company 
V.  ColVnis,  5  C.  &  P.  519  ;  1  N.  &  M.  401  ;  4  B.  & 
Ad.  604. 

A  chemist  and  druggist  practising  as  an 
apothecary,  in  attending  the  sick,  and  giving 
them  medicines,  is  liable  to  penalties.  Ajfoth^" 
caries^  Company  v.  Greenough,  1  G.  &  D.  378 ;  1 
Q.  B.  799. 

By  a  plaint  in  a  county  court,  a  defendant  was 
summoned  for  a  debt  of  20/.,  for  illegally  practis- 
ing as  an  apothecary.  The  particulars  stated 
that  the  action  was  brought  to  recover  20/.,  for 
that  the  defendant,  on  divers  days,  acted  as  an 
apothecary,  without  a  certificate,  at  four  places 
named,  by  attending  and  supplying  medicine  to 
four  persons  mentioned,  whereby  he  had  for- 
feited 20/.  By  65  Geo.  3,  c.  194,  s.  20,  any  person 
who  shall  practise  as  an  apothecary  without  a 
certificate  shall  forfeit  for  every  such  offence 
20/. : — Held,  that  whether  the  facts  stated  in  the 
particulars  amounted  to  four  offences  or  one 
offence  only,  the  sum  recoverable  was  limited  by 
the  summons  and  particulars  to  20/.,  and  there- 
fore the  county  court  had  jurisdiction.  Ajwthe- 
caries'  Company  v.  Bttrt,  5  Ex.  363  ;  1  L.,  M.  & 
P.  405  ;  19  L.  J.,  Ex.  334. 

Chemists  Suggesting  Xedidnes — ^Acting  and 
Practising  as  Apothecary.] — Customers  went  to- 
the  shop  of  a  chemist  and  asked  him'  what  was 
good  for  their  ailments,  and  not  being  a  certi- 
ficated apothecary,  he  was  accustomed  to  suggest 
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medicine,  make  it  up,  and  sell  it  to  them : — 
Held,  that  in  so  doing  he  was  acting  and  prac- 
tising as  an  apothecary,  and  was  liable  to  a 
|)enalt7  under  55  Geo.  3,  c.  194,  s.  20.  Apothe- 
raries'  Company  v.  yottingham,  34  L.  T.  76. 

Certifleate — Oniu  of  Proof.]  —  In  an  action 
for  a  penalty  for  practising  as  an  apothecary, 
without  having  obtained  a  certificate  from  the 
Apothecaries*  Company,  it  is  not  necessary,  on  the 
part  of  the  company,  to  prove  that  the  party  has 
not  obtained  his  certificate,  the  onus  being  laid 
on  him  to  shew  that  he  has.  It  must,  however, 
be  averrrkl  in  the  declaration  that  he  has  not. 
Apothecaries'  Company  v.  Jientleyy  1  C.  &  P.  638  ; 
R.  &  M.  159. 

Burgeons  in  Army  or  Havy.] — Action  for  work 
done  as  an  apothecary.  Plea,  that  the  plaintiff 
was  not  an  apothecary  prior  to  the  Ist  of  August, 
1815  ;  nor  had  he,  at  any  time,  obtained  a  cer- 
tificate to  practise  as  an  apothecary  from  the 
master,  wardens,  and  society  of  the  art  and  mys- 
tery of  apothecaries.  Replication,  that  before 
the  work  was  done,  and  before  the  1st  of  August, 
1826,  the  plaintiff  held  a  warrant  as  assistant- 
surgeon  in  the  navy,  and  that  the  work  was  done 
after  the  passing  of  the  6  Geo.  4,  c.  133  : — 
Held,  that  the  replication  was  good.  Steavenson 
V.  Olirer,  8  M.  &  W.  234  ;  5  Jur.  1064. 

Held,  also,  on  objection  to  the  plea,  that  the 
certificate  required  by  55  Geo.  3,  c.  194,  was  a 
certificate  from  the  court  of  examiners,  and  not 
from  the  master,  wardens,  and  society  of  the 
art  and  mystery  of  apothecaries,  and  that  the 
plea  was  good.    Jh. 

In  an  action  to  recover  charges  claimed  by  an 
apothecary,  he  relied  on  the  6  Geo.  4,  c.  133,  s.  4, 
which  enacts,  that  no  person  who  held  a  com- 
mission or  warrant  as  surgeon  or  assistant-surgeon 
in  his  Majesty's  army  should  be  obliged  to  prove 
that  he  was  in  practice  as  an  apothecary  on  the 
1st  August,  1815,  othefwise  than  as  holding  such 
commission  or  warrant : — Held,  that  the  evidence 
of  the  paymaster  of  the  regiment,  that  he  paid 
the  plaintiff  his  salary  as  assistant-surgeon 
during  a  period  of  several  years,  and  that  he 
should  not  have  so  done  without  the  production 
of  his  warrant,  was  sufficient  to  entitle  him  to 
the  right  conferred  by  the  statute.  Milbank  v. 
Bryant,Z  G.&  D.  31  ;  12  L.  J.,  Q.  B.  81  ;  6  Jur. 
931. 

2.  Becoveby  of  Chaboes. 

Xedioinei  and  Attendanoes.  ] — In  an  action 
by  a  payee  on  a  promissory  note,  expressed  to  be 
**  in  consideration  of  the  payee's  care  and  medi- 
cal attendance  bestowed  on  the  maker :" — Held, 
that  evidence  was  admissible  to  shew  the  con- 
sideration to  have  been  medicines  furnished,  and 
services  performed  as  an  apothecary,  and,  if  that 
was  proved,  that  he  could  not  recover  without 
bringing  himself  within  55  Geo.  3,  c.  194,  s.  21. 
Blogg  V.  Prickerg,  R.  &  M.  125. 

A  surgeon  and  apothecary  may,  besides  his 
charge  ror  medicine,  recover  such  charges  for 
attendances  as  the  jury  consider  fair  and  reason- 
abla    Handley  v.  Henson^  4  C.  &  P.  110. 

Where  an  arbitrator  awarded  to  an  apothecary 
in  London  charges  for  attendances  the  court 
refused  to  refer  back  the  award  to  him  for 
reconsideration.  Qetuhum  v.  Germain^  11 
Moore,  1. 


There  is  no  rule  of  law  to  preclude  an  apothe- 
cary from  recovering  both  for  medicines  and 
attendance,  where  the  united  charges  do  not 
exceed  a  reasonable  remuneration,  and  it  is 
a  question  for  the  jury  what  is  reasonable. 
Moryan  v.  Hallen,  3  N.  &  P.  489  ;  8  A.  &  E. 
489  ;  1  W.,  W.  &  H.  370  ;  2  Jur.  691. 

The  fact  of  an  apothecary  having,  in  a  former 
bill,  left  a  blank  for  the  price  of  his  attendances, 
is  evidence  upon  which  a  jury  may  say  whether 
or  not  there  was  a  contract  to  make  no  charge 
for  attendance,    lb. 

If  a  surgeon  in  a  bill  to  his  patient,  leaves  a 
blank  for  his  charge  for  attendances,  and  the 
patient  pays  a  sum  on  account,  the  former  is 
bound  by  the  bill,  and  cannot  recover  more  than 
the  sum  paid  into  court  by  the  latter.  I'uson  v. 
Batting,  3  Esp.  192. 

The  right  of  an  apothecary  to  charge  for 
attendances  is  not  matter  of  law,  but  of  conti-act, 
either  express  or  to  be  implied  from  the  usage 
of  the  place.  Smith  v.  Chambers,  2  Ph.  221 :  11 
Jur.  359. 

Bottles.] — An  apothecary  who  furnishes  medi- 
cines, not  being  in  a  capacity  to  recover,  cannot 
recover  even  for  the  phials  in  which  the  medi- 
cines were  contained.  Steel  v.  Ueidey,  1  C.  &  P. 
574. 

Xiut  have  Certiflcate  at  the  time  of  the  Services 
Rendered.]— Under  the  Medical  Act,  1858  (21  & 
22  Vict.  c.  90),  ss.  31  and  32,  and  the  Apothe- 
caries Act  (55  Geo.  3,  c.  194),  s.  21,  in  order  to 
recover  for  medicines  and  attendance  as  an 
apothecary  it  is  necessary  that  the  practitioner 
should  have  been  qualified  and  registered  at  the 
time  of  the  services  rendered ;  and  it  is  not 
sufficient  that  he  produce  at  the  trial  a  certificate 
of  registration  obtained  after  action  brought. 
Leman  v.  Uoufeley,  10  L.  R.,  Q.  B.  &Q  \  44  L.  J., 
Q.  B.  22  ;  31  L.  T.  833  ;  23  W.  R.  235. 

Action  for  goods  sold  and  delivered,  work  done, 
and  materials  provided,  and  on  an  account  stated  : 
the  particulars  of  demand  consisted  of  items**  for 
medicines  and  attendances."  At  the  trial,  the 
plaintiff's  assistant  proved  that  they  were  sur- 
geons, and  that  he  had  visited  and  dispensed 
medicines  to  the  defendant,  and  that  on  one 
occasion  he  had  bled  the  defendant : — Held,  that 
prim&  facie  the  charges  were  charges  in  a  medical 
case,  and  that  the  plaintiffs  were  therefore  bound 
to  prave  that  they  were  certificated  as  apothe- 
caries, or  that  they  had  been  in  practice  previously 
to  the  1st  August,  1815.  Proud  v.  May  all,  3  D. 
&  L.  531. 

Agreement  to  Cure  within  a  Speeiiled  Time — 
Frandolent  Profeegione.] — A  person  who  pro- 
fesses to  cure  certain  disorders  within  a  specific 
time,  and  induces  another  person  to  employ  him 
by  false  and  fraudulent  professions  of  nis  skill, 
cannot  recover  either  for  his  medicines  or  attend- 
ance.   Uupe  V.  Phelps,  2  Stark.  480. 

County  Certificate — Hon-payment  of  Extra  Fee 
to  Apothecaries'  Company.] — In  an  action  by  an 
apothecary  for  charges  incurred  in  London,  he 
produced  at  the  trial  a  certificate  of  qualifica- 
tion entitling  him  to  practise  in  the  country, 
and  he  had  not  paid  the  extra  fee  of  4Z.  \s.  to 
the  Apothecaries'  Company,  which  was  necessary 
by  55  Geo.  3,  c.  194,8.  19,  to  entitle  him  to 
practise   in  London  : — Held,  that  he  was  not 
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prevented  from  recovering  by  s.  21.  Ytmng  v. 
Oeiger,  6  C.  B.  541  ;  6  D.  &  L.  337  ;  18  L.  J.,  C. 
P.  40  ;  12  Jur.  983. 

Hot  neceitarj  to  prove  every  Item.] — In  an 

action  for  an  apothecary's  bill,  consisting  of  a 
great  number  of  items,  where  the  jury  gives  a 
verdict  for  the  whole  sum  due,  the  court  will  not 
grant  a  new  trial  because  every  item  was  not 
proved,  if  evidence  was  given  as  to  some  of  them. 
Wheeler  v.  Sim*^  6  Jur.  161. 

Pleading  want  of  Qnaliflcation.] — It  is  not 
necessary  to  plead  as  a  defence  to  an  action  on  an 
apothecary's  bill,  that  he  has  not  a  certificate  to 
practise  from  the  society  of  apothecaries,  as  that 
IS  part  of  the  plaintiff's  case.  Morgan  v.  Rud- 
dock, 4  D.  P.  C.  311  ;  1  H.  &  W.  505. 

In  an  action  brought  by  a  party  for  work  and 
labour  as  an  apothecary,  and  for  medicines,  he 
must  either  prove  his  certificate,  or  that  he  was 
in  practice  as  an  apothecary  before  the  6th  of 
August,  1815,  pursuant  to  56  Geo.  3,  c.  194,  s.  21, 
although  the  defendant  has  only  pleaded  nun- 
quam  indebitatus.  Sharpe  v.  Wagstaffe,  3  M. 
&  W.  521  ;  6  D.  P.  C.  566  ;  1  H.&H.  164  ;  S,P., 
Shearwood  v.  Hay,  5  A.  &  E.  383  ;  6  N.  &  M. 
831  ;  2  H.  &  W.  249. 

So,  although  he  has  pleaded  as  to  part  that 
he  never  was  indebted,  and  as  to  the  residue,  a 
tender.  Jb, ;  S,  P.,  Wad4VD9rth  v.  CoIUm,  3  C. 
&  K.  53. 

3.  Pboop  op  Ceetificate. 

In  an  action  for  medicines  supplied  as  an 
apothecary,  he,  after  proof  of  the  delivery  of  the 
medicines, .  put  in  evidence  a  licence  from  the 
Apothecaries'  Company  (the  seal  to  which  was 
proved  to  be  genuine),  to  practise  as  such,  granted 
to  a  person  bearing  his  christian  and  surname  : — 
Held,  that  it  was  unnecessary  for  him  in  the  first 
instance,  to  give  any  additional  evidence  of  his 
identity  with  the  person  named  in  the  licence. 
Simjjson  v.  I>i*more,  9  Bf.  &  W.  47  ;  1  D.  N.  S. 
357  ;  6  Jur.  1012. 

Before  14  &  15  Vict.  c.  99,  s.  8,  in  an  action 
for  an  apothecary's  bill,  it  was  necessary  to  prove 
that  the  seal  affixed  to  the  certificate  to  practise 
as  an  apothecary  was  the  common  seal  of  the 
Apothecaries'  Company.  CJiadwick  v.  Bunning, 
2  C.  &  P.  106  ;  R.  &  M.  306. 

An  apothecary  is  entitled  to  recover  for  busi- 
ness done  in  London,  if  he  has  a  general  certifi- 
cate from  the  Apothecaries'  Company  of  his 
fitness  to  practise,  although  he  paid  but  6Z.  6«.  on 
his  obtaining  it.    Ih, 

In  order  to  prove  that  a  person  has  passed  his  I 
examination  at  Apothecaries'  Hall,  it  is  sufficient 
to  produce  the  certificate  of  examination  (which  i 
is  given  to  every  person  who  has  been  approval  \ 
of  by  the  examiners),  and  prove  the  signature  of  ; 
one  of  the  examiners  to  such  certificate.     Walms- 
Uy  V.  Abbott,  5  D.  &  R.  62  ;  3  B.  &  C.  218  ;  1  C. 
k  P.  309. 

Certifioate— Oniu  of  Proot]— S^^  afite,iM\,  301. 

II.  CHEMISTS. 

15  &  16  Vict.  c.  56,  amended  by  31  ^-  32  Vict, 
c.  211,  regulate*  the  gnalijications  of  pharma' 
ceutical  chemists. 

Under  16  &  16  Vict.  c.  56,  persons  who  have 


since  the  passing  of  the  act,  according  to  its  bye- 
laws  and  charter  are  entitled  to  be  put  upon  the 
register  of  pharinaceutical  chemists,  which  is  to 
be  kept  according  to  the  act,  although  they  have 
been  admitted  as  members  of  the  society  with- 
out being  examined  according  to  the  provisions 
of  the  act.  Heg.  v.  Pharwaccntieal  iSociety 
(^Begiitrar),  24  L.  J.,  Q.  B.  177 ;  1  Jur.,  N.  S. 
198— Ex.  Ch. 

In  an  action  to  recover  the  amount  of  a 
chemist's  bill,  it  being  suggested  that  the  items 
are  properly  within  the  scope  of  an  apothecary's 
profession,  the  proper  question  for  the  jury  is. 
under  66  Geo.  3,  c.  194,88. 14,  28,  whether  he  has 
acted  as  an  apothecary,  and  not  whether  he  has 
charged  as  a  chemist  or  an  apothecary.  Rich- 
mond V.  Colei,  1  B.,  N.  S.  660  ;  6  Jur.  238. 

An  injunction  to  prevent  a  chemist  from  selling 
a  quack  medicine  under  a  false  and  colourable 
representation  that  it  was  a  medicine  of  the 
plaintiff,  an  eminent  physician,  was  -  refused. 
Clark  V.  Freema/n,  11  Beav.  H2  ;  17  L.  J.,  Ch. 
142  ;  12  Jur.  149. 

Pharmaey  Act— Liability  of  <* Corporation"  to 
Penalty  af  a  <*Penon/'l — Whether  the  word 
'*  person  "  in  a  statute  can  oe  treated  as  including 
a  corporation  must  depend  on  a  consideration  of 
the  object  of  the  statute,  and  of  the  enactments 
passed  with  a  view  to  carry  that  object  into 
effect.  The  31  &  32  Vict.  c.  121,  was  passed  to 
protect  the  public  against  the  sale  by  incompetent 
persons  of  poisonous  drugs,  and  in  the  1st  section 
enacts  that  ^'  it  shall  be  unlawful  for  any  person 
to  seU,  or  keep  open  shop  for  retailing,  dispensing, 
or  compounding  poisons,  or  to  assume  or  use  the 
title  of  chemist  and  druggist,  &c.,  or  pharmacist, 
&C.,  unless  such  person  shall  be  a  pharmaceutical 
chemist,  &c.,  within  the  meaning  of  this  act,  and 
be  registered  under  this  act."  By  s.  16,  any 
person  who  shall  offend  in  this  respect  (the  words 
of  s.  1  being  almost  repeated)  shall  be  liable  to 

Say  a  penalty  of  6/.,  to  be  sued  for  as  therein 
irected.  A  small  body  of  persons  had  obtained 
a  registration  under  the  Companies  Acts,  1862- 
1867.  One  only  of  these  persons  was  a  qualified, 
certified,  and  registered  chemist.  His  share  in 
the  company  was  very  small ;  he  was  the  person 
who  appeared  in  the  shop  and  conducted  the 
sales,  and  he  received  a  salary  for  his  labour  in 
dispensing  the  drugs,  which  were  sold  for  the 
profit  of  tiie  company  : — Held,  that,  under  these 
circumstances,  the  word  "  person  "  in  the  Ist  and 
15th  sections  of  the  statute  did  not  apply  so  as  to 
make  this  incorporated  company  liable  to  the 
penalty.  But  the  actual  seller  must  be  a  qualified 
person.  Pharmaceutical  Society  v.  London 
and  Provincial  Supply  AsMociation,  5  App.  Cas. 
857;  49  L.  J.,  Q.  B.  736  ;  43  L.  T.  389  ;  28  W.  R. 
967  ;  45  J.  P.  20.  Affirming  5  Q.  B.  D.  310 ;  49 
L.  J.,  Q.  B.  338 ;  42  L.  T.  569 ;  28  W.  R.  608 ;  44 
J.  P.  408— C.  A. 

Semble,  a  corporation  employing  an  unquali- 
fied manager  would  be  liable.    lb, 

III.    MEDICAL   PRACTITIONERS. 

1.  Medical  Colleoe. 

Under  21  &  22  Vict.  c.  90,  s.  29,  the  General 
Council  of  Medical  Education  and  R^stration 
are  sole  judges  of  whether  a  registered  medical 
practitioner  has  been  guilty  of  infamous  conduct 


become  members  of  the  Pharmaceutical  Society  |  m  a  professional  respect ;  and  the  council  having 
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after  doc  inqaiiy  adjudged,  and  ordered  the 
name  of  the  medical  practitioner  to  be  removed 
from  the  r^:i8ter  accordingly,  the  coart  cannot 
interfere.  La  Mert,  Ex  parte,  4  B.  &  S.  582 ; 
33  L.  J.,  Q.  B.  69 ;  9  Ia  T.  410 ;  12  W.  R.  201. 

Under  the  existing  charter  of  the  University  of 
London,  the  right  to  elect  its  member  of  the 
general  medical  coancU  under  21  k.  22  Vict.  c.  90, 
is  vested  in  its  senate,  consisting  of  the  chancellor, 
Tice-chancellor,  and  fellows  for  the  time  being  ; 
not  in  the  whole  body  incorporated  as  the  uni- 
versity by  the  charter,  namely,  the  chancellor, 
vice-chancellor,  fellows,  and  graduates.  Reg»  v. 
8torrar,  2  £1.  &  £1.  133  ;  28  L.  J.,  Q.  B.  326  ;  5 
Jur.,  N.  S.  1304  ;  7  W.  R.  612. 

By  21  &  22  Vict  c.  90,  s.  26,  any  entry  which 
shall  be  proved  to  the  satls&ction  of  the  general 
or  branch  counsel  to  have  been  fraudulently  or 
incorrectly  made,  may  be  erased  from  the  register 
by  order  in  writing  of  the  council : — Held,  that 
the  council  might  make  such  an  oider,  where  the 
registration  had  been  .made  under  the  dispensing 
power  given  to  them  by  s.  46,  as  well  f(s  where  it 
Lad  been  made  by  the  registrar  under  s.  15.  Beg, 
V.  Oeneral  Ctnineil  of  Medical  Education  and 
MfgittratioH,  3  £1.  &  £1.  525  ;  30  L.  J.,  Q.  B. 
201  ;  7  Jur.,  N.  S.  798  ;  3  L.  T.  692  ;  9  W.  R.  413. 

When  the  registrar  of  the  branch  medical 
council  inserts  in,  and  afterwards,  by  order  of 
such  branch  council,  and  without  notice  to  the 
party  registered,  strikes  out  of  the  registry  the 
description  of  a  qualification  which  the  evidence 
produced  to  the  registrar  by  the  claimant  did 
not  shew  that  he  had  obtained,  the  court  will 
not  by  mandamus  compel  the  reg^trar  to  reinsert 
such  description.  Heg,  v.  Steele.  13  Ir.  C.  L.  R. 
393. 

•  2.  Physicians. 

CoUegt.]— The  14  &  15  Hen.  8,  c.  5,  appoint- 
ing and  regulating  the  Ck>llege  of  Physicians,  is 
A  public  act  Fhysioian$'  College  v.  Harrison, 
H.  &  M.  191 ;  4  M.  &  R.  404. 

An  apothecary  being  freeman  of  London  at- 
tended a  patient,  and  made  up  and  administered 
proper  medicines  to  him,  but  without  having  a 
licence  from  the  faculty,  or  the  direction  of  a 
physician,  or  demanding  or  taking  any  fee  for  his 
advice : — Held,  that  tMs  did  not  amount  to  a 
practising  of  physic  within  14  &  15  Hen.  8,  c.  5. 
Jto$e  T.  J^hyMieiant'  College,  5  Bro.  P.  C.  553. 

A  doctor,  who  is  not  a  member,  has  no  right  to 
inspect  the  books  of  the  Collie  of  Physicians. 
l^'eH  V.  Phyneiane'  College,  1  Wils.  240 ;  5  Mod. 
395. 

A  doctor  of  physic,  who  has  been  licensed  by 
the  college  to  practise  physic  in  London  and 
within  seven  miles,  cannot  claim,  as  a  matter  of 
right,  to  be  examined  by  the  college,  in  order  to 
his  being  admitted  a  fellow  of  the  college.  Itex 
T.  Pkyeieiane'  College,  7  T.  R.  282. 

A  mandamus  will  not  lie  to  the  College  of 
Physicians,  commanding  them  to  examine  a 
doctor  of  physic,  who  hi^  been  licensed,  in  order 
to  his  being  admitted  a  fellow  of  the  college.  7^. 

A  person  created  a  doctor  of  medicine  by 
a  Scotch  University  could  not  practise  as  a 
physician  in  England,  unless  licensed  by  the 
College  of  Physicians,  before  the  Medical  Act. 
Otllins  V.  Cumegie,  3  N.  &  M.  703  ;  1  A.  &  E.  695. 

Candidates  to  be  admitted  of  the  coUege  are  to 
be  examined  by  the  comitia  minora,  then  proposed 
to  the  comitia  majora,  and  elected  by  them  before 


they  can  claim  to  be  admitted.    Bex  v.  Aekew, 
4  Burr.  2186. 

Under  21  &  22  Vict.  c.  90,  the  Royal  College  of 
Physicians  has  power  to  grant  licences  without 
restricting  their  licentiates  from  compounding  and 
supplying  for  gain  the  medicines  which  they  pre- 
scribe ;  and  for  such  licentiates  so  to  compound 
and  supply  medicines  is  not  an  invasion  of  the 
privileges  of  the  Apothecaries'  Company.  If  such 
practice  by  licentiates  of  the  college  would  have 
been  an  invasion  of  the  privileges  of  the  Apothe- 
caries' Company,  the  proper  remedy  would  have 
been  by  proceedings  at  law  against  the  offender, 
and  not  by  information  and  bill  in  equity  against 
the  college.  Att.-Gen.  v.  Boyal  College  of  Phy' 
ncians,  1  Johns.  &  H.  561  ;  30  L.  J.,  Ch.  757 ; 
7  Jur.,  N.  S.  511  ;  4  L.  T.  356 ;  9  W.  R.  690. 

Beoovery  of  Charges.] — See  poet,  coL  307. 

3.  SUBOEONS. 

Before  the  Xedical  Act.] — The  separated  com- 
panies of  surgeons  and  barbers  were  under  the 
same  regulations  as  before  their  separation. 
Sharpe  v.  Xau),  4  Burr.  2133. 

Understanding  the  Latin  tongue  was  a  previous 
qualification  necessary  to  being  even  apprenticed 
to  a  London  surgeon.  Bex  y.  Surgeons'  Coni" 
pany,  2  Burr.  892. 

To  an  action  for  work  and  operations  pet- 
formed  as  a  surgeon,  a  plea  that  he  had  not  been 
examined  or  approved,  or  admitted  to  exercise  or 
occupy  himself  as  a  physician  or  a  surgeon,  as 
required  by  the  statute,  is  bad  for  not  shewing 
that  the  work  and  operations  were  done  in  a 
place  within  the  operation  of  the  3  Hen.  8,  c.  11, 
which  imposed  a  penalty  on  persons  practising 
as  physicians  or  surgeons  in  London,  or  within 
seven  miles  thereof,  or  in  any  diocese  within  the 
realm,  without  being  examined.  D^Allex  or 
D'Allax  V.  Jones,  26  L.  J.,  Ex.  79  ;  2  Jur.,  N.  S. 
979. 

Penalties  under  5(1  Geo.  8,  e.  194.]— A  surgeon 
may  administer  medicines  in  the  cure  of  a  sur- 
gical case  without  being  subject  to  the  penalties 
of  55  Geo.  3,  c.  194  ;  but  he  has  no  right  to  do  so 
in  a  case  of  internal  diseases  not  requiring  sur- 
gical treatment,  such  as  fever  or  consumption. 
Apothecaries*  Company  v.  Lotinga,  2  M.  &  Rob. 
495. 


District  Xedieal  Offieer— Tenure  of  Ofiee.] — 
A  district  medical  officer  appointed  under  the 
Medical  Appointments  Order,  1857,  of  the  poor 
law  board,  holds  his  office  durante  bene  placito. 
Donahoo  y.  Local  Qovemment  Board  or  Bodsim, 
46  L.  T.  300  ;  30  W.  R.  334. 

Becoverj  of  Charges.] — See  post,  col.  307. 

4.  Dentists. 

By  41  &  42  Vict.  c.  33  (The  Dentists  Act, 
1878),  t?ie  law  relating  to  dentists  is  amemled 
and  their  registration  required. 

Work  Ordered — ^Kot  Executed  before  Death.] 
— A.  ordered  of  B.  a  set  of  artificial  teeth,  which 
were  by  the  terms  of  the  contract  to  be  fitted  to 
her  mouth  ;  before  they  were  so  fitted  she  died  : 
— Held,  a  contract  for  the  sale  of  goods  within 
the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  17  ;  and 
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that  B.  oould  not  sue  her  executor  for  work  and 
labour  done  and  materials  provided  for.  Lee  v. 
Griffin,  1  B.  &  S.  272 ;  30  L.  J.,  Q.  B.  252  ;  7 
Jur.,  N.  S.  1302  ;  4  L.  T.  546 ;  9  W.  B.  702. 

5,  Becovebt  of  Chaboes. 

Phyiician.] — ^A  physician  registered  under  21 
k  22  Vict.  c.  90,  who  attends  a  patient  profes- 
sionally, and  is  not  prohibited  from  suing  by  any 
bye-law  of  the  College  of  Physicians,  can  recover 
his  fees  without  an  express  contract.  Gibbon  v. 
Budd,  2  H.  &  C.  92  ;  32  L.  J.,  Ex.  182  ;  9  Jur., 
N.  S.  525  ;  8  L.  T.  321. 

The  presumption  is  not  as  formerly,  that  he 
attends  the  patient  for  an  honorarium,  but  for 
fees,  the  right  to  which  can  be  enforced  by  action. 
lb. 


Before  the  Xedical  Act.] — ^A  physician 


could  not  maintain  an  action  for  his  fees. 
Charley  v.  Balcot,  4  T.  B.  317. 

If  a  medical  practitioner  wrote  prescriptions, 
and  passed  himself  off  as  a  physician,  although 
he  had  no  diploma,  and  no  right  to  assume  that 
character,  he  could  not  maintain  an  action  for 
fees  as  a  suigeon.  Lipscombe  v.  Holmes,  2  Camp. 
441. 

A  physician  might  recover  on  an  express  con- 
tract to  remunerate  him  for  his  attendance. 
Veitch  v.  Russell,  3  G.  &;  D.  198  ;  Car.  &  M. 
362  ;  3  Q.  B.  928  ;  12  L.  J.,  Q.  B.  513 ;  7  Jur. 
60. 

But,  as  the  ordinary  understanding  was,  that 
such  attendance  was  given  without  legal  title  to 
remuneration,  subsequent  promises  to  pay  were, 
in  general,  to  be  referred  to  the  usual  honorary 
claim  of  the  physician,  and  would  not  amount  to 
proof  of  an  express  contract,  unless  it  was  clear 
that  the  attendance  was  not  given  on  the  ordi- 
nary understanding.    lb. 

Ezpensefl  out  of  Poeket.] — When  no 

special  agreement  had  been  made  to  remunerate 
a  physician,  he  could  not  recover  expenses  out 
of  pocket,  in  travelling  to  attend  his  patient,  for 
such  expenses  were  incidental  to  the  attendance, 
and  to  be  considered  as  money  paid  to  the 
physician's  own  use  in  the  ordinary  exercise  of 
his  profession.  Veitch  v.  Russell,  3  G.  &  D.  198  ; 
Car.  &  M.  362  ;  3  Q.  B.  928  ;  12  L.  J.,  Q.  B.  613  ; 
7  Jur.  60. 


Promise  Bubsequent  to  Attendance.] — A 


contract  to  pay  a  physician  could  not  be  implied 
from  the  mere  fact  of  his  attendance  on  a 
patient,  but  a  promise  at  the  end  of  his  attend- 
ance to  pay  him  a  fixed  sum,  or  a  reasonable 
compensation,  would  raise  such  a  contract  as 
would  support  an  action.    lb. 


Acting  as  Surgeon.] — A  physician  could 


not  sue  for  his  fees  for  anything  he  had  done  as 
a  physician,  either  in  attending  or  in  prescribing 
medicine  for  a  patient ;  but  if  he  acted  as  a 
surgeon,  or  in  any  other  capacity  than  that  of  a 
physician,  he  might  maintain  an  action  for  a 
compensation  for  what  he  had  done,  provided  he 
could  shew  that  it  was  not  done  by  him  as  a 
physician  ;  and  the  feict,  that  he  was  not  paid 
fees  at  the  times  when  he  was  consulted,  went 
to  shew  that  he  was  not  acting  as  a  physician. 
Little  V.  Oldacre,  Car.  &  M.  370. 
B.  practised  as  a  physician  and  a  surgeon.    On 


a  case  occurring  in  which  the  advice  of  a  physi- 
cian was  considered  necessary,  as  wcU  as  the  aid 
of  a  surgeon,  he  was  called  in.  It  appeared  that 
he  had  performed  for  his  patient  some  services 
which  usually  are  in  the  province  of  a  surgeon. 
He  sent  his  bill  to  the  executors  of  his  patient : 
— Held,  that  if  the  jury  considered  that  he  had 
done  any  work  as  surgeon,  they  should  find  a 
verdict  for  him  to  the  amount  of  the  value  of 
that  service.  Battersby  v.  Lawrence,  Car.  &  M. 
277. 

Promise    of     Legacy.]  —  A   physician 

attended  a  testator  for  many  years,  without 
having  obtained  any  remuneration.  He  stated^ 
**  that  the  testator  had  promised  to  pay  him  for 
his  services,  or  leave  him  an  equivalent."  He 
did  neither : — Held,  that  he  had  no  claim  against 
the  estate,  and  a  payment  made  to  him  by  the 
executor  was  disaUowed.  Shallcross  v.  Wright^ 
12  Beav.  558  ;  19  L.  J.,  Ch.  443  ;  14  Jur.  1037. 

Snrg^n.] — A.  had  several  of  his  children 
residing  in  a  house  distant  from  his  own  in  the 
charge  of  a  servant : — Held,  that  if  an  accident 
happened  to  one  of  the  children,  A.  was  liable  to 
pay  for  its  cure,  although  he  did  not  know 
the  surgeon  who  was  called  in,  and  although 
the  accident  might  have  arisen  from  the  care- 
lessness of  the  servant.  Cooper  v.  Phillips,  4  C. 
&  P.  581. 

Under  the  Apothecaries  Act  (55  Geo.  3,  a 
194),  s.  21,  which  is  not  repealed  by  the  Medical 
Act,  1858  (21  &  22  Vict.  c.  90),  ss.  31,  32,  a 
member  of  the  College  of  Surgeons,  roistered 
as  a  surgeon  only  under  the  later  act  and  having 
no  other  qualification,  cannot  recover  for  medi- 
cines administered  by  him  in  a  case  not  requir- 
ing surgical  treatment.  Leman  v.  Fletcher,  8 
L.  B.,  Q.  B.  319 ;  42  L.  J.,  Q.  B.  214  ;  28  L.  T. 
499  ;  21  W.  B.  738. 

A  person  having  a  certificate  as  a  surgeon  from 
the  Collie  of  Surgeons  cannot  charge  for  attend- 
ing a  patient  in  a  fever,  unless  he  has  also  a 
certificate  from  the  Apothecaries'  Companv. 
AllUon  V.  Haydon,  4  Bing.  619  ;  1  M.  &  P.  588  ; 
3  C.  &  P.  246. 

But  a  surgeon  may  charge  for  medicine  admi- 
nistered in  a  surgical  case,  when  the  medicine  is 
subservient  and  subordinate  to  the  discharge  of 
his  duty  as  a  surgeon.    lb. 

When  a  surgeon  attended  patients  in  cases  re- 
quiring surgiod  aid,  and  also  dispensed  medi- 
cines to  them,  not  being  certificated  as  an  apothe- 
cary under  55  Geo.  3,  c.  194 : — Held,  that  he 
might  recover  for  his  surgical  advice.  Simpson 
V.  Balfe,  4  Tyr.  326. 

Expectation  of  Legacy.] — A  surgeon  for 

several  years  bestowed  medical  attendance  upon 
a  lady,  but,  expecting  that  she  would  amply 
compensate  him  by  a  legacy,  sent  in  no  bill. 
She  died  and  left  him  nothing ;  whereupon  he 
sued  her  executors,  claiming  500Z.  The  jury 
awarded  him  250Z. : — The  court  refused  to  disturb 
the  verdict.  Baxter  v.  Gray,  4  Scott,  N.  B. 
374  ;  3  M.  &  G.  771. 

In  such  a  case,  to  disentitle  the  party  to  sue,. 
there  must  be  something  more  than  the  mere  ex- 
pectation of  a  legacy.    lb. 

Bankruptcy — Personal  Labour.  ]  — Action 

for  work  and  labour  as  a  surgeon  and  for  medi- 
cines.    Plea,  his  bankruptcy  before  the  debt 
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accraed,  and  that  his  assignees  claimed  the 
debt  from  the  defendant  befoie  action.  Replica- 
tion, that  the  work  was  the  personal  labour  of 
the  bankrapt,  and  necessary  for  the  present 
support  of  the  bankrapt  and  his  &mily ;  that 
the  materials  were  purchased  with  the  proceeds 
of  his  personal  labour,  and  increased  in  value 
therebj,  and  necessary  for  the  performance  of 
the  work.  On  the  trial  it  appeared  that  the 
plaintiff  was  a  surgeon  and  an  apothecary,  and 
in  substance  carrying  on  a  trade  as  such  with 
medicines  obtained  on  credit : — Held,  that  the 
assignees  were  entitled  to  the  proceeds  of  a  trade 
thus  carried  on,  and  that  the  replication  was  not 
proved.  Elliot  v.  Claytm,  16  Q.  B.  581 ;  20  L. 
J.,  Q.  B.  217  ;  15  Jur.  293. 

91  *  22  Viet.  e.  90.]— The  enactment  has  not 
a  retrospective  operation.  Wright  v.  Oreenroyd^ 
1  B.  &  S.  768 ;  31  L.  J.,  Q.  B.  4 ;  8  Jur.,  N.  S. 
98 ;  5  L.  T.  847.  S.  P..  ThistUton  v.  Fretoer,  31 
L.  J.,  Ex.  230. 

The  21  tx.  22  Vict.  c.  90,  s.  32,  is  not  confined  to 
cases  in  which  the  patient  is  sued.  Alrasey  Be 
la  Rom  V.  Prieto,  16  C.  B.,  N.  S.  578  ;  33  L.  J., 
C.  P.  262  ;  10  Jur.,  N.  S.  851  ;  10  L.  T.  757 ;  12 
W.  B.  1029. 

TTimgistered  Prmctitioners.] — Though  an  un- 
registered assistant  may  sue  a  registered  prac- 
titioner for  salary,  an  unregistered  practitioner 
cannot  sue  a  registered  practitioner  for  medicines 
supplied  to,  or  attendance  upon  the  patients  of 
the  latter  at  his  request.  Alvasey  Be  la  Roga 
V.  Prieto,  16  C.  B.,  N.  S.  678 ;  33  L.  J.,  C.  P. 
262  ;  10  Jur.,  N.  S.  851 ;  10  L.  T.  757  ;  12  W.  B. 
1029. 

Where  medicine  is  supplied  or  attendance  given 
by  an  unregistered  practitioner  to  a  patient,  imder 
a  guarantee  for  payment  given  by  a  third  person, 
the  statute  will  afford  a  defence  either  to  the 
principal  debtor,  or  to  the  surety  ;  for  the  patient 
does  not  the  less  require  protection  because  the 
paymaster  is  a  third  person.    Ih, 

A  medical  officer  of  a  Peruvian  vessel  of  war 
lying  in  the  Thames,  engaged  an  unregistered 
practitioner  to  attend  the  crew  and  troops  (partly 
on  board  Uie  vessel,  and  partly  on  shore)  during 
his  temporary  absence.  In  an  action  against  the 
Peruvian  officer  for  the  services  thus  rendered : — 
Held,  that  the  above  section  precluded  the  un- 
registered practitioner  from  recovering ;  for,  by 
whatever  law  the  contract  was  to  be  interpreted, 
the  remedy  must  be  governed  by  the  lex  fori.  lb, 

A  medioEtl  practitioner  is  entitled  to  maintain 
an  action  for  attendances  and  medicines,  though 
not  registered  at  the  time  of  such  attendances ;  it 
is  enough  if  he  appears  to  be  duly  registered  at 
the  time  of  the  trial.  Turner  v.  Reynallj  14 
C.  B.,  N.  S.  328 ;  32  L.  J.,  C.  P.  164 ;  9  Jur., 
N.  S.  1077  ;  8  L.  T.  281 ;  11  W.  R.  700. 

Where  a  business  is  carried  on  by  two  partners, 
one  of  whom  is  registered  as  a  surgeon  and  an 
apothecary,  and  the  other  as  a  surgeon  only ;  this 
is  no  answer  to  a  joint  claim  for  attendances  given 
and  medicines  supplied  in  both  capacities.    lb, 

6.  Proof  of  Beoistbatiok. 

Semble,  that  a  book,  purporting  to  be  a  copy  of 
the  Medical  Register  pursuant  to  20  &  21  Vict, 
c.  90,  and  professing  to  be  **  published  and  sold 
at  the  office  of  the  general  council  of  medical 
education  and  registration,"  is  admissible  under 


s.  27.  Pedgrift  v.  Chevallier,  8  C.  B.,  N.  S.  246  ; 
29  L.  J.,  M.  C.  225  ;  6  Jur.,  N.  S.  1341 ;  8  W.  R. 
500. 

7.  Diplomas. 

Oenerally.] — Diplomas  conferring  degrees  and 
honours  and  certificates  from  medical  Institutions 
or  practitioners  did  not  pass  to  the  provisional 
assignee  by  the  vesting  order  of  the  Insolvent 
Debtors'  Court  imder  1  &  2  Vict.  c.  110,  s.  37, 
Kernot  v.  Cattlin,  2  El.  &  Bl.  790. 

The  mere  production  in  court  of  a  diploma  of 
a  doctor  of  physic,  under  the  seal  of  one  of  the 
universities,  is  not  in  itself  evidence  to  shew  that 
the  party  named  in  the  diploma  is  entitled  to 
that  degree.  Moites  v.  Thomton,  8  T.  R.  303  ;  3 
Esp.  4. 

But  when  a  person,  previously  a  stranger  to  a 
place,  went  to  a  town  which  was  the  seat  of  a 
university,  and  was  told  that  a  certain  building 
was  the  college,  that  a  certain  person  whom  he 
saw  in  it  was  the  librarian,  and  this  person 
showed  him  a  seal  in  his  custody,  which  he  stated 
to  be  the  seal  of  the  university,  and  produced  a 
book  which  he  stated  to  be  the  Book  of  Acts 
(statute  book)  of  the  university,  and  such  person 
compared  such  seal  with  the  seal  upon  a  diploma, 
the  genuineness  of  which  was  in  question,  and 
made  a  copy  (which  was  duly  examined)  from 
the  Book  of  Acts  of  an  entry  of  an  act  conferring 
the  degree  of  M.D. : — Held,  that  the  diploma  was 
authenticated,  and  the  act  conferring  the  degree 
properly  proved.  Colling  v.  Carnegie,  3  N.  &  M» 
703 ;  1  A,  &  E.  695. 

Proseoutioii  for  Forging.]— A  person  was  con- 
victed on  an  indictment  at  common  law  for 
forging  and  uttering  a  diploma  of  the  College  of 
Surgeons.  The  jury  found  that  he  forged  the 
document  with  the  general  intent  to  induce  the 
belief  that  it  was  genuine,  and  that  he  was  a 
member  of  the  college,  and  that  he  shewed  it  to 
persons  with  intent  to  induce  such  belief  in  them  ; 
but  that  he  had  no  intent  in  forging,  or  in  utter- 
ing, to  commit  any  particular  fraud  or  specific 
wrong  to  any  individual  whatever  : — Held,  that 
the  conviction  was  not  sustainable,  on  the  ground 
that  no  particular  person  was  defrauded.  Reg.  v. 
Hodgson,  Dears.  &  B.  C.  C.  3  ;  25  L.  J.,  M.  0.  78 ; 
2  Jur.,  N.  S.  453. 

Foreign.] — H.  kept  a  shop,  where  he  dispensed 
medicines  and  gave  advice  ;  he  had  a  diploma  in 
the  window,  in  which  he  was  described  as  "  John 
Hamilton,  doctor  of  medicine  of  the  Metropoli- 
tan Medical  College  of  New  York,"  and  he  so 
held  himself  out  to  the  world  ;  and  the  magis- 
trate reported  that  it  was  not  satisfactorily 
proved  that  he  was  not  entitled  so  to  describe 
himself.  He  was  not  registered,  and  held  no 
qualifications  which  would  entitle  him  to  be 
registered  under  the  Medical  Act.  The  magis- 
trate having  dismissed  a  complaint  brought 
against  him  under  the  Medical  Act  (21  &  22 
Vict.  c.  90),  s.  40  :— Held,  that  the  decision  of 
the  magistrate  was  right,  as  the  only  evidence 
of  any  false  pretence  was,  that  the  person  pre- 
tended to  be  what  he  really  was  ;  and  also  that 
it  was  a  question  of  fact  for  the  magistrate's 
decision  rather  than  one  of  law  for  the  court. 
Carpenter  v.  Hamilton,  37  L.  T.  157. 

K,,  who  was  legally  qualified  as  a  surgeon  and 
apothecary,  and  registered  as  such  under  the 
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21  k  22  Vict.  c.  90,  was,  before  the  time  of  passing 
of  that  act,  possessed  of  a  German  medical 
diploma,  and  called  himself  Dr.  K. ;  he  continued 
to  use  that  description  after  the  passing  of  the 
act,  though  not  registered  as  doctor  of  medicine : 
— Held,  no  evidence  that  he  had  wilfully  and 
falsely  pretended  to  be,  or  taken  or  used  the 
name  and  title  of,  a  doctor  of  medicine,  so  as  to 
render  him  liable  to  a  penalty  under  s.  40.  MIU 
V.  KeUij,  6  H.  &  N.  222  ;  30  L.  J.,  M.  C.  36  ;  6 
Jni^  N.  S.  1113  ;  3  L.  T.  331 ;  9  W.  B.  66. 

False   Assumption   of  Xedioal   Degree.] — A 

druggist  had  attended  a  patient  in  the  capacity 
of  a  medical  man,  and  had  sent  in  to  him  a  bill 
for  such  attendances,  headed,  "  Mr.  P.  to  Thomas 
Andrews,  M.D.,"  setting  out  a  variety  of  charges 
for  attendance  and  medicine.  He  subsequently 
wrote  a  letter,  signed  "  Thomas  Andrews,  M.D.," 
threatening  legal  proceedings  unless  the  bill 
were  paid,  and  he  gave  a  receipt  for  the  bill 
when  paid,  signing  it  in  the  same  way.  There 
was  a  coloured  lamp  over  his  shop  door,  on  three 
fiides  of  which  the  words  and  letters  "  Thomas 
Andrews,  M.  D.,"  were  painted.  He  had  obtained 
by  the  payment  of  a  sum  of  money  a  diploma 
of  doctor  of  medicine  from  the  University  of 
Philadelphia  in  the  United  States,  but  he  had 
never  been  in  America,  or  studied,  or  passed 
any  examination,  for  such  degree,  and  he  was 
not  registered  under  the  Medical  Act  (21  &  22 
Vict.  c.  90).  On  appeal,  from  a  conviction  by 
justices  under  s.  40  of  that  act,  for  having  im- 
lawfully,  wilfully,  and  falsely  taken  and  used 
the  name,  title,  description  and  addition  of  M.D., 
and  thereby  implying  that  he  was  then  registered 
under  the  Medical  Act,  whereas  he  was  not  so 
registered : — Held,  that  the  conviction  was  right, 
and  must  be  affirmed.  Ajtdrewi  v.  Styrap^  26 
L.  T.  704. 

To  warrant  a  conviction  for  acting  as  or  pre- 
tending to  be  a  surgeon,  there  n\ust  be  unequi- 
vocal evidence  that  the  party  has  so  acted  or 
pretended ;  it  is  not  enough  that  he  is  so  called  by 
persons  whom  he  has  attended  professionally,  in 
the  absence  of  evidence  to  shew  that  he  has  done 
so  on  his  own  account  and  for  his  o¥m  profit. 
PedgHft  v.  Chevallier,  8  C.  B.,  N.  S.  240 ;  29 
L.  J.,  M.  C.  225 ;  6  Jur.,  N.  S.  1341 ;  8  W.  B. 
500. 

8.  Sale  of  Medical  Pbagtige. 

Speeiile  Performance.]— Whether  the  court  can 
inforce  specific  performance  of  a  contract  to  sell 
A  medical  practice,  where  the  practice  is  non- 
dispensing,  qusere  : — Semble,  that  there  would 
be  power  to  do  so,  if  it  were  a  dispensing 
practice.  May  v.  Thomson,  20  Ch.  D.  705  ;  51 
li.  J.,  Ch.  917  ;  47  L.  T.  296— C.  A. 

9.  Pbogeedikgs  against,  fob  Negligence. 

a.  By  Aotion. 

Parties  to  Sue.] — In  an  action  against  a  sur- 
geon for  unskilfulness  and  misconduct,  issue  being 
taken  on  the  fact  of  the  employment  of  the  de- 
fendant by  the  plaintiff,  the  mere  circumstance 
of  the  defendant's  attendance  is  evidence  in  sup- 
port of  the  issue,  though  the  plaintiff  is  an 
infant,  and  the  defendant  is  sent  for  and  paid 
by  the  plaintiff's  father.  Glad  well  v.  Steggall, 
b  Bing.  N.  C.  733  ;  8  Scott,  60  ;  3  Jur.  535. 


It  is  not  a  ground  of  demurrer  to  a  declaration 
in  an  action  by  a  man  and  his  wife  against  a  sur- 
gec»n  for  an  injury  to  the  wife  by  reason  of  his 
improper  and  unskilful  treatment,  that  it  is  not 
stated  that  he  was  retained  and  employed  as  a 
surgeon  for  reward  to  be  to  him  paid,  by  whom 
he  was  so  retained,  or  by  whom  he  was  to  be 
paid.     Pepsin  v.  Shepherd^  11  Price,  400. 

It  is  sumcient  to  aver  that  he  was  retained  as 
a  surgQon,  and  entered  upon  the  cure.    Ih, 

Surgeon — Groonde  of  liability.]— An  action 
lies  against  a  surgeon  for  gross  negligence  and 
want  of  skill  in  his  profession,  as  well  as  for 
negligence  and  carelessness,  to  the  detriment  of 
a  patient.    Scare  v.  Prentice,  8  East,  352. 

So,  for  want  of  skill  in  disuniting  the  callus  of 
the  leg  after  it  was  set.  Slater  v.  Baker,  2 
Wils.  359. 

A  surgeon  is  responsible  for  an  injury  done  to 
a  patient,  through  the  want  of  proper  skill  in  his 
apprentice,  but,  in  an  action  against  him  the 
plaintiff  must  shew  that  the  injury  was  produced 
by  such  want  of  skill,  and  it  is  not  to  be  inferred. 
And  if  a  person  goes  into  a  surgeon's  shop,  and 
asks  to  be  bled,  saying  he  has  found  relief  from 
it  before,  and  does  not  consult  the  person  there 
as  to  the  propriety  of  performing  the  operation  ; 
if  there  are  no  external  indications  of  its  being 
improper,  such  person  is  justified  in  performing 
it,  and  the  surgeon  will  not  be  answerable  for 
its  not  producing  a  beneficial  result.  Hanckc  v. 
Hooper,  7  C.  &  P.  81. 

Every  person  who  enters  into  a  learned  pro- 
fession undertakes  to  bring  to  the  exercise  of  it 
a  reasonable  degree  of  care  and  skill :  he  does 
not,  if  he  is  an  attorney,  undertake  at  all  events 
to  gain  the  cause  ;  nor  does  a  surgeon  undertake 
that  he  will  perform  a  cure  ;  nor  does  the  latter 
undertake  to  use  the  highest  possible  degree  of 
skill,  as  there  may  be  persons  of  higher  education 
and  greater  advantages  than  himself;  but  he 
undertakes  to  bring  a  fair,  reasonable,  and  com- 
petent degree  of  skill ;  and,  in  an  action  against 
him  by  a  patient,  the  question  for  the  jury  is, 
whether  the  injury  complained  of  must  be  re- 
ferred to  the  want  of  a  proper  degree  of  skill  and 
care  in  the  defendant  or  not.  Lanphier  v. 
Phipo*,  8  C.  &  P.  475. 

A  surgeon  having  been  employed  by  a  railway 
company  to  examine  a  passenger  who  had  sus- 
tained an  injury  in  a  collision  on  their  line,  and 
he  having  so  far  as  he  could  see  or  judge,  on  his 
own  statement  of  his  injuries,  told  him  that  they 
were  so  slight  that  he  accepted  a  small  sum  in 
compensation : — Held,  even  assuming  that  his 
injuries  were  greater,  there  was  no  ground  of 
action.    Pimm  v.  Roper,  2  F.  &  F.  783. 

In  an  action  by  a  person  who  had  been  a 
patient  at  a  hospital,  for  maltreatment  there  by 
two  of  the  surgeons,  it  appeared  that  the  alleged 
maltreatment  was  in  the  administration  of  a  hot 
bath  which  they  had  oitlered,  but  which  it  was 
no  part  of  their  ordinary  duty  personally  to 
direct  and  superintend,  and  at  the  actual  admin- 
istration of  which  they  were  not  present : — 
Held,  that  he  was  not  entitled  to  expect  more 
than  the  usual  and  ordinary  degree  of  care  and 
attention  at  the  hands  of  the  surgeons,  and  that 
if"  they  were  not  personally  cognizant  of  the 
idleged  ill-usage,  they  were  ^not  liable.  Perio- 
nowsky  v.  Preeman,  4  F.  &  F.  977. 

Xedioal  Praotitloner.] — ^To  render  a  medical 
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man  liable  for  negligence,  or  want  of  due  care  or 
skill,  it  is  not  enough  that  there  has  been  a  less 
degree  of  skill  than  some  other  medical  men 
might  have  shewn,  or  a  less  degree  of  care  than 
even  he  himself  might  have  bestowed  ;  nor  is  it 
enough  that  he  himself  acknowledged  some 
degree  of  want  of  .care  ;  there  most  have  been  a 
want  of  competent  and  ordinary  care  and  skill. 
and  to  such  .a  degree  as  to  have  led  to  a  bad 
result     Rich  v.  Pierpont,  3  F.  &  F.  35. 

Penoni  not  fkdly  Qualified.  1 — ^A  person  not 
qualified,  as  being  a  regular  medical  practitioner, 
but  assuming  to  be  or  to  practise  as  such,  and 
undertaking  to  treat  anotner  for  a  disease,  is 
liable  for  injury  cans^  by  ignorant  and  im- 
proper treatment,  by  which  the  patient  is 
rendered  worse  instead  of  better,  and  is  injured 
by  the  use  of  improper  medicines.  Ruddock  v. 
Loice,  4  F.  &  F.  619. 

In  an  action  against  a  chemist  and  druggist 
upon  an  alleged  retainer  (as  a  surgeon  and  an 
apothecary)  to  treat  the  plaintiff  for  a  certain 
disorder  (for  which  mercurial  treatment  was 
improper),  the  breach  being  negligent  treatment 
(by  mercury)  : — ^Held,  that  if  the  defendant 
assumed  to  act  as  a  surgeon  or  an  apothecary, 
he  was  liable  as  such  ;  but  that  those  words 
were  immaterial  and  might  be  rejected,  the  sub- 
stance of  the  declaration  being,  that  he  under- 
took to  treat  the  plaintlfiF  for  his  disorder,  and 
did  so  negligently  or  ignorantly ;  and  that 
mercurial  treatment,  in  a  case  for  which  it  was 
wholly  unfit,  was  such  negligence  or  ignorance 
as  would  sustain  the  action.  Jones  v.  Fay,  4  F. 
k  F.  525. 

Apotheeary.] — It  is  a  good  defence  to  an  action 
by  an  apothecary,  that  he  treated  the  patient 
ignorantly  or  improperly.  Kannen  v.  M^Mulleny 
Peake,  59. 

Aliter,  if  the  medicines  were  administered 
under  the  direction  of  a  physician.    Ih, 


IV.    VETERINARY  SURGEONS. 

Attendance — Custom.] — If  there  i^  a  general 
usage  applicable  to  a  particular  trade  or  pro- 
fession, persons  employing  one  in  such  trade  or 
profession  will  be  taken  to  have  dealt  with  him 
according  to  that  usage,  but  a  usage  for  a 
veterinary  surgeon  to  c^rge  for  his  attendance, 
when  there  was  not  much  medicine  required,  is 
too  uncertain.    Sewell  v.  Corp,  1  C.  &  P.  392. 

A  count  for  work,  labour,  and  materials,  will 
enable  a  plaintiff  to  recover  for  attendances  as  a 
farrier,  and  for  medicines  administered.  Clark 
V.  Mumford,  3  Camp.  37. 

Where  it  was  agreed  between  A.  and  B.  that 
B.  should  take  A.'s  mare  to  graze,  and  have  her 
blistered : — Held,  that  A.  could  maintain  an 
action  against  a  chemist  for  selling  ointment  to 
B.,  which,  upon  being  applied,  injured  the  mare. 
PhilUps  V.  Wood,  1  N.  &  M.  434. 

V.  POISONS. 

RegulaUd  ^  31  &  32  Vict.  c.  121,  and  32  k,  33 
Vict,  c  117. 

Bale  of— Biipeasing  Prescription  by  Chemist 
— ^BonA  fide  Eeliel] — ^A  duly  register^  chemist 
was  convicted  under  31  k  32  Vict.  c.  121  (Phar- 


macy Act,  1868),  8.  17,  for  selling  poison  to  a 
person  unknown  to  him.  It  was  proved  that  Y., 
who  was  unknown  to  the  chemist,  came  into  his 
shop  and  produced  a  prescription  written  in  the 
abbreviated  form  usual  among  chemists.  At 
the  foot  of  it  were  the  initials  "  R.  M.  L.,"  and  the 
words  «  Mrs.  Newton,  Aug.  11, 1869.*'  There  was 
a  l^ally  qualified  medical  practitioner  having 
the  initials  R.  M.  L.  The  chemist's  assistant 
dispensed  the  prescription  by  putting  a  small 
quantity  of  prussic  acid  into  a  bottle  and  filling 
up  the  bottle  with  rose  water  according  to  the 
meaning  of  the  prescription.  The  chemist  made 
an  entry  in  his  prescription  book,  ''"Newton,  Mrs. 
(copying  the  prescription),  Aug.  11,  R.  M.  L." 
He  also  index^  the  entry  by  inserting  the  name 
"  Newton,"  and  the  page  in  the  index  contained 
in  the  book.  The  bottle  was  labelled  with  the 
name  and  address  of  the  chemist,  but  not  with 
the  word  "poison."  The  prescription  was  one 
which  might  be  ordered  for  a  lotion.  No  evi- 
dence was  given  as  to  whether  there  was  such  a 
person  as  Mrs.  Newton  or  not.  The  chemist  was 
also  convicted  in  respect  to  the  same  sale,  for 
selling  poison  in  a  bottle  not  labelled  with  the 
word  "poison":  —  Held,  first,  that,  assuming 
that  he  bonft  fide  believed  that  he  was  dispensing 
a  prescription  given  by  a  medical  man  to  Mrs. 
Newton,  he  could  not  be  convicted  for  sell- 
ing poison  to  a  person  unknown  to  him,  but 
must  be  taken  to  have  dispensed  a  medicine 
according  to  the  requirements  of  the  proviso  to 
s.  17.  Berry  v.  Henderson,  5  L.  R.,  Q.  B.  296  ; 
39  L.  J.,  M.  C.  77  ;  22  L.  T.  331. 

Held,  secondly,  that  he  could  not  be  twice 
convicted  under  the  same  section  in  respect  of 
the  same  sale.    Ih, 


Kameand  Address  of  <<  Seller.' '] — By  the 


Pharmacy  Act,  1868,  s.  17,  it  is  unlawful  to  sell 
poisons  unless  the  box  or  wrapper  containing 
the  poison  be  labelled  with  (amongst  other 
things)  the  name  and  address  of  "the  seller." 
P.  was  a  duly  qualified  chemist,  and  kept  a  shop 
in  one  street  of  a  town.  Ho  also  rented  a  win- 
dow in  the  shop  of  T.  in  another  street  and 
supplied  T.  with  poisons,  which  T.  sold  on  com- 
mission. The  poisons  sold  by  T.  were  contained 
in  a  wrapper  bearing  the  name  and  address  of 
P. : — Held,  that  the  provisions  of  the  act  had  not 
been  complied  with,  for  that  T.  was  "the  seller'* 
within  the-  meaning  of  s.  17,  and  the  poi^ns 
should  have  borne  his  name  and  address  on  the 
label.  Teniplernan  v.  Trafford,  8  Q.  B.  D.  397  ; 
51  L.  J.,  M.  0.  4  J  45  L.  T.  684  ;  30  W.  R.  78  ; 
46  J.  P.  325. 

Injuries  by— To  Dog.]  —  The  defendant,  a 
confectioner,  had  a  shop  in  which  there  was  a 
counter  of  the  ordinary  kind  running  from 
one  side  of  the  shop  to  the  other,  from  behind 
which  counter  the  customers  were  served  by  the 
defendant  and  his  assistants,  the  space  behind 
the  counter  being  used  exclusively  by  the  latter 
for  that  purpose,  the  space  in  front  of  it  being 
the  part  of  the  shop  reserved  for  the  accommoda- 
tion of  the  customers.  The  counter  was  hollow 
underneath  and  open  on  the  inside  of  it,  and  the 
outer  side  of  it  towards  the  shop  was  boarded  up, 
from  the  floor  to  the  level  of  the  top  where  the 
confectionery  was  placed,  the  whole  length  of  it 
from  one  side  of  tne  shop  to  the  other,  except  a 
space  of  about  five  feet  wide  at  the  end  farthest 
from  the  door  of  the  shop.    In  the  space  beneath 
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the  counter,  and  inside  the  boarding  which 
separated  it  from  the  outer  part  of  the  shop,  the 
defendant  placed  some  bread  and  cheese  covered 
with  a  poison  called  "Battle's  Vermin  De- 
stroyer," for  the  purpose  of  destroying  rats  and 
mice.  The  plaintifTs  daughter  and  her  governess 
went  to  the  shop  to  make  some  purchases,  accom- 
panied by  a  dog  of  the  plaintiff,  which,  it 
appeared,  had  on  previous  occasions  been  with 
them  in  the  shop,  though  there  was  no  proof 
that  the  defendant  or  his  assistants  ever  saw  the 
dog  there.  While  they  were  waiting  in  the  shop 
to  be  served  the  dog,  on  the  day  in  question, 
passed  through  the  opening  at  the  end  of  the 
counter,  and,  getting  behind  and  underneath  the 
counter,  ate  a  portion  of  the  poisoned  bread  and 
cheese  and  was  thereby  killed  : — Held,  that  the 
defendant  was  not  liable  for  damages  for  the  loss 
of  the  dog.  The  defendant  had  a  right  to  put 
the  poison  where  he  did  for  the  purpose  of  de- 
stroying the  rats  and  mice,  and  in  doing  it  he  did 
a  lawful  thing  for  a  lawful  purpose,  nor  was  he 
bound  to  give  notice  of  its  being  there  to  his 
customers.  The  dog  had  no  business  to  be  be- 
hind the  counter ;  and,  without  sajing  it  had  no 
right  to  be  in  the  shop,  yet,  if  the  plaintiff  or  his 
servants  chose  to  take  it  in  with  them,  they 
were  bound  to  look  after  it  and  prevent  it  get- 
ting into  mischief.  Stansfield  v.  Boiling,  22  L. 
T.  709. 


MESNE   PROFITS. 

See  EJECTMENT. 


MERCHANT  SHIPPING. 

See  SHIPPING 


MERGER. 

I.  In  Deeds.— iS^e;  Deeds  and  Bonds. 
II.  In  Judgment.— iSfe-dJ  Judombnt. 

III.  Tebmination    of   Leases    by.  —  See 

Landlord  and  Tenant. 

IV.  Of  Attendant   Tebms.  —  See  Mort- 

gage. 


MERSEY. 

See  SHIPPING. 


METROPOLIS. 

I.  Authorities. 

1,  Metropolitan  Board  of  WorJts^  817. 

2.  BUtrict  Boards  of  Works,  317. 

3,  Vestries, 

a.  Qualification  of  MemberSt  818. 

h,  Klection  and  Mode  of  Proceedings, 

819. 
e.  Powers,  819. 

4.  Commissioners  of  Police, — See  Police. 

II.  Jurisdiction. 
1«  Buildings. 

a,  General  Begnlations,  820.  * 

h.  In  Regular  and  (General  line,  821. 
o.  Consent  of  Board  to  Plans,  824. 

d,  Sorvejor's  Fees  and  other  Chai^ges, 

825. 

e.  Proceedings,  827, 
/.  Party  Walls. 

L  Generally,  329. 
ii.  Liability  for  Expenses,  880. 
iii.  Right  to  Pull  Down  and  Re- 

buUd,  882. 
iy.  Liability  for  Damages,  888. 
y.  Proceedings,  884. 

2.  Streets  and  Pavements, 

a,  Gfeneral  Rules,  885. 

h.  Streets  and  Roads  within  the  Acts, 

887. 

3.  Sewers. 

a.  General  Powers,  841. 

h.  Liability  for  Nuisance,  848. 

4.  Urinals,  845. 

5.  Water-closets,  846. 

6.  Bern  oval  of  Bust,  ^'o.,  846. 

7.  Hospitals,  847. 

8.  Commons   and   Recreation    Grounds, 

347. 

III.  Liability  to  Make  Compensation 

in  Execution  op  Works,  348. 

IV.  Liability  op  Board,  &c.,  to  Actions. 

1.  J^or  Bamages,  352. 

2.  On  Contracts,  355. 

3.  Procedure,  356. 

V.  Liability  op  Surveyors,  Contrac- 
tors, AND  others  POR  INJURIES, 
356. 

VI,  Rates. 

1.  Jurisdiction,  358. 

2.  Validity,^!. 

3.  Apportionment,  361. 

4.  Assessment,  363. 

5.  Valuation  Lists,  366. 

6.  Proceedings,  367. 

VII.  Recovery  op  Expenses. 
1.  Oe)icralIy,3G7, 
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2.  From  wh^m,  370. 

3.  From  what  Landi,  374. 

4.  Ai  hetioeen  Landlord  and  Tejutnt,  376. 

5.  Apportionment  of  Expenses^  377. 

6.  Proceedings,  378. 

YIII.  FiBE  Brigade,  379. 
IX«  Mattebs  op  Police,  380. 


I.  AUTHORITIES. 

1.  MSTBOPOLITAN  BOABD  OP  WOBKS. 

Jmiidiotion— Appeal  from  Diftriot  Board.]— 
The  seirices  of  a  clerk  of  the  works  to  pavmg 
commissioners  were  discontinued,  and  he  ceased 
to  act  as  their  clerk.  The  powers  of  the  com- 
missioners having  been  determined  in  1856  bj 
18  &  19  Vict.  c.  120,  he  applied  for  compensation 
for  the  loss  of  his  office  to  the  district  board  of 
works,  who  rejected  his  application,  on  the 
ground  that  he  was  not  an  officer  of  the  com- 
missioners at  theTtime  of  the  act  coming  into 
force.  He  appealed  to  the  Metropolitan  Board 
of  ^orks,  who  made  an  order  awarding  com- 
pensation for  the  loss  of  the  emoluments,  as  such 
officer,  arising  from  the  passing  of  the  act: — 
— Held,  that  the  question  whether  he  was  an 
officer  or  not  was  necessarily  within  the  juris- 
diction of  the  Metropolitan  Board  of  Works  as  a 
court  of  appeal.  Reg,  v.  Metropolitan  Board 
of  Worht,  8  El.  &  Bl.  629 ;  27  L.  J.,  Q.  B.  5  ;  4 
Jur..  N.  S.  25. 


2.  DiSTBICT  BOABDS  OP  WOBKS. 

Jnriidiction— Batet.l— The  effect  of  the  18  & 
19  Vict.  c.  120,  is  to  substitute  districts  for  the 
parishes  of  which  thej  arc  composed,  for  all 
purposes  of  management,  taxation,  and  expen- 
diture ;  not  for  purposes  of  management  only. 
The  rates  leviable  in  the  component- parishes, 
nnder  the  order  of  a  district  board,  are  raised 
for  the  benefit  of  the  whole  district,  though 
apportioned  between  the  parishes.  Prim&  facie, 
the  rates  ought  to  be  apportioned  between  the 
parishes  according  to  their  respective  rateable 
value,  and  not  according  to  the  outlay  in  them  re- 
spectively; subjectto  allowances,  at  the  discretion 
of  the  board,  in  cases  falling  within  s.  159.  An 
order  of  a  district  board  on  a  parish,  distinguish- 
ing between  the  sums  required  for  sewerage  and 
for  other  expenses,  is  good  under  s.  158,  and  is 
final,  if  made  by  the  board  after  an  impartial 
exercise  of  the  discretion  given  to  it  by  s.  159  ; 
the  decision  of  the  board,  so  arrived  at,  as  to  the 
amount  proper  to  be  required  from  a  parish, 
being,  even  if  erroneous,  conclusive.  St,  Bo- 
tolph,  Aldgate  v.  Whitechapel  Board  of  Workn, 
3  El.  &  EL  89  ;  29  L.  J.,  M.  C.  228  ;  6  Jur.,  N.  S. 
1073 ;  8  W.  R.  691. 

"Tower,  Bistriet  ot"]— At  the  time  of 

the  passing  of  the  18  &  19  Vict  c.  120,  there  was 
an  ancient  parish  called  the  precinct  of  the  Old 
Tower  Without,  adjacent  to  the  Tower  of  London, 
and  between  that  parish  and  certain  parishes  in 
the  city  of  Londqn,  an  extra-parochial  place 
called  'Great  Tower-hill,  in  the  county  of 
Middlesex,  and  partly  in  the  city  of  London. 
Great  Tower-hill,  for  paving  and  lighting  pur- 
poses, was  vested  in  trustees  under  a  local  act, 


who  had  power  to  make  rates.  By  18  &  19 
Vict.  c.  120,  s.  90,  all  the  powers  of  trustees 
under  local  acts  in  relation  to  paving,  lighting, 
&:c.,  any  parish  in  schedule  B.  are  to  cease  to  1^ 
so  vested,  and  to  become  vested  in  the  board  of 
works  for  the  district.  In  schedule  B.,  part  1, 
the  Whitechapel  district  of  works  is  to  include 
"  Tower,  district  of."  There  was  no  known 
district  of  that  name  : — Held,  that  it  was 
intended  to  include  within  the  description 
"  Tower,  district  of,"  as  well  the  area  of  Great 
Tower-hill  as  the  parish  of  the  precinct  of  the 
Old  Tower  Without  ;  and  that  since  the  18  &  19 
Vict.  c.  120,  the  power  of  trustees  imder  the 
local  act  had  ceased.  Beg,  v.  Oreat  Totcer-hill 
{Trustees),  14  L.  T.  792. 

3.  Vestbies. 
a.  Qualification  of  Members. 

Bated  and  Assessed — Joint  Oeonpation.] — A 

sou  was  joint  occupier  with  his  father  and 
brother  of  hereditaments  in  a  metropolitan 
parish  of  sufficient  value  to  entitle  him  to  be 
elected  vestryman ;  a  rate  was  made  in  April, 
1876,  upon  the  &ther  only  ;  in  May  the  son  was 
electiad  vestryman  ;  an  objection  was  raised  to 
his  return,  but  the  inspectors  of  votes  declared 
him  to  be  duly  qualified  and  elected  ;  in  June 
the  son  sat  and  voted  as  vestryman  ;  in  July  he 
required  the  demand-note  of  the  rate  made  in 
April  to  be  altered  so  as  to  extend  to  himself  as 
well  as  to  his  father,  and  in  October  he  jointly 
with  his  father  paid  the  rate  : — Held,  that  the 
son  in  May  was  neither  rated  nor  assessed 
within  the  meaning  of  the  Metropolis  Manage- 
ment Act,  1856  (18  &  19  Vict.  c.  120),  s.  6,  and 
was  not  qualified  for  election  as  vestryman  ; 
that  the  decision  of  the  inspectors  of  votes  as  to 
his  election  was  not  conclusive  ;  that  by  sitting 
and  voting  as  vestryman  in  June  he  had  incurred 
the  penalty  impose!  by  s.  54  for  acting  without 
qualification ;  and  toat  his  liability  to  the 
penalty  was  not  taken  away,  upon  the  subse- 
quent payment  of  the  rate,  by  the  Metropolis 
Management  Amendment  Act,  1856,  s.  4.  Good* 
hew  V.  Williams,  3  C.  P.  D.  382  ;  47  L.  J.,  C.  P. 
313  ;  87  L.  T.  454  ;  26  W.  R.  107—C.  A. 

Bankniptoy.]  —  A  churchwarden  of  a  parish 
named  in  Schedule  B.  of  the  Metropolis  Local 
Management  Act,  1855,  is  a  member  of  the 
vestry  of  that  parish  within  the  meaning  of  s.  54, 
and  is  liable  to  a  penalty  if,  after  becoming 
bankrupt,  he  acts  as  a  member  of  such  vestry. 
Leftly  V.  Monnington,  4  Ex.  D.  307 ;  48  L.  J., 
Ex.  543  ;  40  L.  T.  850  ;  27  W.  R.  787, 

Interest  in  Contract.  ]~The  brother  of  the 
defendant  entered  into  a  contract  with  a  vestry 
constituted  under  the  Metropolis  Management 
Act,  1855,  and  in  order  to  enable  him  to  carry  it 
out,  borrowed  money  from  the  defendant,  who 
by  way  of  security  took  an  assignment  of  the 
contract.  Afterwards  the  defendant  was  elected 
a  member  of  the  vestry.  An  action  for  penalties 
having  been  brought  against  the  defendant  for 
acting  as  member  of  the  vestry,  an  attendance- 
book  of  the  members  signed  by  the  defendant 
and  the  minute-book  of  the  vestry  containing 
his  name  as  a  member  in  attendance  were 
put  in  as  evidence  at  the  trial : — Held,  that 
s,  54  of  the  Metropolis  Management  Act,  1855, 
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applied  to  contracts  made  as  well  before  as  after 
the  election  of  a  member,  and  that  the  defendant 
was  "interested"  in  the  contract  in  question 
within  the  meaning  of  that  section  ;  that  there 
was  evidence  under  s.  60  that  the  defendant  had 
acted  as  member  of  the  vestry  ;  and  that  he  was 
liable  to  penalties  for  having  acted  after  he  had 
"  ceased  to  be  a  member.  Hunningn  v.  William' 
gon,  11  Q.  B.  D.  533  ;  62  L.  J.,  Q.  B.  416  ;  49  L.  T. 
361;  32  W.  R.  267— C.  A. 

b.  Eleotion  and  Mode  of  Proooedin^. 

Shew  of  Hands.]— By  18  &  19  Vict.  c.  120, 
s.  28,  the  duties  of  vestries  are  to  be  performed 
by  the  majority  present.  By  a  bye-law  made 
pursuant  to  s.  202,  it  was  provided  that  all 
questions  shall  be  determined  by  a  shew  of  hands, 
or  by  a  division,  if  demanded,  with  the  names 
recorded : — Held,  that  the  division  or  poll  might 
take  place  after  a  shew  of  hands.  Tear  v.  Free- 
body,  4  0.  B.,  N.  S.  228. 

Eleetion— 'Inspeotors  of  Votes.] — Inspectors  of 
votes  for  the  election  of  vestrymen  have  authority 
to  inquire  into  the  qualification  of  candidates, 
and  are  not  to  return  as  elected  any  person  who, 
although  he  may  have  a  majority  of  votes,  was 
not  qualified  at  the  time  of  the  election.  Rom^ 
Hx  parte,  7  El.  &  Bl.  954  ;  26  L.  J.,  Q.  B.  313  ;  3 
Jur.,  N.  S.  1302. 


Obitrnction  of  Voting.]— By  18  &  19  Vict. 


c.  120,  s.  21,  "  if  any  person  knowingly  personate 
and  falsely  assume  to  vote  in  the  name  of  any 
parishioner  entitled  to  vote  in  any  election  under 
this  act,  or  forge  or  in  any  way  falsify  any  name 
or  writing  in  any  paper  purporting  to  contain 
the  vote  or  votes  of  any  parishioner  voting  in  any 
such  election,  or  by  any  contrivance  attempt  to 
obstruct  or  prevent  the  purposes  of  such  election, 
the  person  so  offending  shall,  upon  conviction,  be 
liable,"  &c. : — Held,  that  an  intentional  obstruct- 
ing of  the  voting  by  actual  violence,  is  an  offence 
within  the  act.  JBvrkmaster  v.  ReyTiolds,  13  C. 
B.,  N.  S.  63. 


Befosal  of  Vote.]— An  action  does  not  lie 


against  a  churchwarden  presiding,  under  18  &  19 
Vict.  c.  120,  at  the  election  of  vestrymen  and 
auditors,  for  refusing  the  vote  of  a  party  entitled 
to  vote  for  vestrymen  and  auditors,  or  for  refusing 
to  allow  as  a  candidate  a  party  entitled  to  hi 
candidate,  unless  malice  is  alleged  and  proved. 
Tozer  v.  Child,  7  El.  &  Bl.  377  ;  26  L.  J.,  Q.  B. 
151  ;  3  Jur.,  N.  S.  774— Ex.  Ch. 

0.  Powers. 

Eleetion  of  Minister.]— >Vhere  the  right  of 
electing  the  minister  of  a  parish  had  been  by 
deed  vested  in  trustees  for  the  parishioners  : — 
Held,  that  it  was  not  transferred  to  the  vestry, 
or  otherwise  affected  by  18  &  19  Vict.  c.  120,  or 
by  19  &  20  Vict.  c.  112.  Chrter  v.  Cropley,  8  De 
G.,  M.  &  G.  680  ;  26  L.  J.,  Ch.  246  :  3  Jur.,  N.  S. 
171. 

Appointment  of  OoTomors  and  Directors  of  the 
Poor.] — A  parish  was  previously  to  18  &  19  Vict, 
c.  120,  and  19  &  20  Vict.  c.  112,  governed  by  local 
acts  by  which  it  was  provided  that  the  vestrymen 
should  appoint  governors  and  directors  of  the 
l)oor,  who  should  make  out  the  poor-rat«s  for  the 


parish : — Held,  that  since  the  passing  of  these 
acts,  the  old  vestry  had  no  longer  the  power  of 
appointing  the  governors  and  directors,  but  that 
the  power  of  doing  so  was  vested  in  the  new 
vestry  by  virtue  of  18  &  19  Vict.  c.  120,  s.  11,  or 

19  &  20  Vict.  c.  112,  s.  3.  Beg,  v.  Rcndle,  1  B.  & 
S.  54  ;  30  L.  J.,  M.  C.  135  ;  7  Jur.,  N.  S.  1072  ; 
9  W.  R.  666. 

Election  of  Alnupeople.]— Under  a  deed  for 
the  foundation  of  a  charity,  the  right  of  electing 
almspeople  was  vested  "  in  the  minister,  church- 
wardens, overseers  of  the  poor,  and  such  of  the 
parishioners  as  should  pay  taxations  to  the  poor, 
and  should  not  keep  inmates  or  poor  lodgers  :" — 
Held,  that  this  was  not  **  a  duty,  power,  or  privi- 
lege relating  to  the  management  and  relief  of  the 
poor,  or  the  administration  of  any  money  or  other 
property  applicable  to  the  relief  of  the  poor," 
within  19  &  20  Vict.  c.  112,  s.  3,  and  that  the 
right  of  electing  almspeople  was  not  transferred 
to  the  new  vestry  appointed  under  that  act. 
Att^'Oen,  V.  DrapevB'  Company,  4  Drew.  299; 
27  L.  J.,  Ch.  542. 

Election  of  Tmitees  to  a  Charity.]- When  a 
decree  of  the  Court  of  Chancery  ana  a  scheme 
framed  thereunder  gave  the  parishioners  and 
inhabitants  of  a  metropolitan  parish  in  vestry 
assembled  the  power  to  elect  new  trustees  of  a 
charity : — Held,  to  be  exercisable  by  a  vestry 
appointed  under  18  &  19  Vict.  c.  120,  and  19  & 

20  Vict.  c.  112.  Hayle,  In  re,  31  L.  J.,  Ch. 
612 ;  8  Jur.,  N.  S.  810 ;  7  L.  T.  18  ;  10  W.  R. 
577. 


II.  JURISDICTION. 

1.  Buildings. 
St  Oeneral  Besmlations. 

Building,  what  is — Stractore  of  Wood.] — 
— A  structure  of  wood  of  considerable  size  (six* 
teen  feet  by  thirteen),  and  intended  to  be  per- 
manently used  as  a  shop,  is  a  building,  although 
not  let  into  the  ground,  but  merely  laid  upon 
timbers  upon  the  surface.  Stevens  v.  Oourley, 
7  C.  B.,  N.  S.  99  ;  1  F.  &  F.  498  ;  27  L.  J.,  C.  P. 
1  ;  6  Jur.,  N.  S.  147  ;  1  L.  T.  33. 

By  the  18  &  19  Vict.  c.  122,  s.  12,  and  schedule 
1,  "  every  building  shall  be  inclosed  with  walls- 
constructed  of  brick,  stone,  or  other  hard  and 
incombustible  substance  : "  — Held,  that  these 
words  amount  to  a  prohibition  against  buildings 
the  walls  of  wood  or  other  combustible  substance* 
lb, 

TTnion  of  two  Buildings.  J — ^The  alteration  of 
an  old  building  by  an  addition  is  not  an  uniting 
of  two  buildings  within  r.  2  of  s.  28  of  18  &  19 
Vict.  c.  122,  unless  the  addition  was  at  some 
time  a  separate  building  in  itscll  Scott  v.  Legg^ 
10  Q.  B.  D.  236  ;  46  L.  J.,  M.  C.  267 ;  36  L.  T. 
456  ;  25  W.  R.  594— C.  A.  Reversing  2  Ex.  D. 
39 ;  46  L.  J.,  M.  0.  117  ;  35  L.  T.  487. 

S.  9  confines  the  operation  of  r.  4  of  s.  27  to 
cases  where  an  addition  to  an  old  building, 
taken  by  itself,  contains  more  than  the  statutory 
number  of  cubic  feet.    lb. 

For  many  years  before  the  18  &  19  Vict.  c. 
122  came  into  operation,  the  houses  Nos.  66  and 
67  in  A.  had  been  united  by  means  of  an  open- 
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ing  in  the  partj-waU  between  them.  In  June, 
1862,  B.,  being  the  occupier  of  these  two  houses, 
and  of  No.  6  in  a  lane,  made  two  openings  in 
the  wall  diriding  No.  6  and  No.  66.  The  three 
houses  together  contained  more  than  216,000 
cable  feet,  but  Noe.  6  and  66  taken  alone  did  not 
contain  so  much  : — Held,  that  the  two  houses 
No6.  66  and  67  must  be  considered  as  one  build- 
ing, and  that  the  openings  between  Nos.  6  and 
66  mnst  be  made  in  acco^ance  with  the  require- 
ments of  the  18  &  19  Vict.  c.  122,  s.  28.  Afhhy 
T.  Woodtkarpe,  33  L.  J.,  M.  C.  68  ;  9  L.  T.  409 ; 
12  W.  B.  209. 


Old  Bnildiiig— What  is.]— A  building  is  not 
an  old  building  within  18  k.  19  Vict.  c.  120,  and 
18  &  19  Vict.  c.  122,  B.  8,  unless  the  inclosing 
walls  (which  expression  is  not  satisfied  by  two 
mere  boundary  walls  at  either  side  of  the  ground) 
were  carried  higher  than  the  footings  before  the 
iBt  of  Jannaiy,  1856.  Tear  y.  Freebody,  4  C.  B., 
N.  S.  228. 

OhwrekM.] — The  corporation  of  Folkestone 
had  power  under  the  Folkestone  Improvement 
Act,  1855,  to  prescribe  the  line  in  which  any 
house  to  be  thereafter  built  or  taken  down  for 
the  paipose  of  being  rebuilt  or  altered  should  be 
erected,  on  payment  of  compensation  to  the 
owner  of  any  house  required  to  be  set  back,  and 
it  was  also  provided  that  no  new  street  to  be 
thereafter  laid  out  should  be  of  less  width  than 
forty  feet,  inclusive  of  footways,  and  in  the  case 
of  existing  streets,  houses  to  be  thereafter  erected 
were  to  be  set  back  so  as  to  allow  of  a  width  of 
forty  feet : — Held,  that  a  church  was  a  house, 
and  a  perpetual  curate  in  whom  the  freehold  of 
the  site  was  vested  under  43  Geo.  3,  c.  108,  an 
owner  within  the  meaning  of  the  act.  Folke- 
stone (Ccfrporation)  v.  Woodward^  15  L.  B.,  Eq. 
159  ;  42  L.  J.,  Ch.  782 ;  27  L.  T.  674  ;  21  W.  B. 
97. 

Public  Bidldings.] — ^The  rules  of  construction 
contained  in  the  first  schedule  of  the  18  &  19 
Yict.  c.  122,  have  no  reference  to  public  build- 
ings, which  class  of  buildings  are  to  be  construc- 
ted as  may  be  approved  by  the  district  surveyor, 
with  an  appeal,  in  case  of  disagreement  between 
him  and  the  builder,  to  the  Metropolitan  Board 
of  Works.  Reg,  v.  Carruthers,  4  B.  &  S.  804  ; 
33  L.  J.,  M.  C.  107  ;  10  Jur.,  N.  S.  767 ;  9  L.  T. 
825  ;  12  W.  B.  372. 


b.  In  Beffolar  and  General  Line. 

"Bairnlar  Line"~What  li.]— By  18  &  19 
Yict.  c.  120,  s.  143,  after  the  Ist  of  January, 
1856,  no  building  is  to  be  erected  beyond  "  the 
legalar  line  of  buildings  in  the  street  in  which 
the  same  is  situate  : " — Held,  that  this  does  not 
mean  a  strict  mathematical  line,  but  a  sub- 
stantially regular  line.  Tear  v.  Freehody^  4  C. 
B.,  N.  S.  228. 

"General  line "— Arohiteet's  Certificate.] — 
The  general  line  of  building  referred  to  in  25  & 
26  Vict.  c.  102,  8.  75,  exists  independently  of  the 
certificate  of  the  architect.  That  certificate  does 
not  create  the  general  line  of  building,  it  merely 
points  it  out  for  the  guidance  of  the  magistrate. 
WafuUwoHh  (Board  of  WorJi$)  Y,J£all,^  L.  B., 
C.  P.  86  ;  38  L.  J.,  M.  C.  69 ;  19  L.  T.  641  ;  17 
W.  B.  256. 

YOL.  y. 


The  "  general  line  of  buildings  "  referred  to 
in  the  Metropolis  Management  Amendment  Act, 
1862,  8.  75,  exists  independently  of  the  certifi- 
cate of  the  architect,  which  merely  points  it 
out  for  the  guidance  of  the  magistrate. 
Watidsworth  (Board  of  Worlu)  v.  Hall  (4  L.  B., 
C.  P.  85)  followed.  Paddington  {Vestry)  v. 
Snow,  45  L.  T.  475  ;  30  W.  B.  46  ;  46  J.  P.  87. 


Powers  of  Xagistrate.]— In  a  proceeding 


before  a  magistrate  for  erecting  a  building  with- 
out the  consent  of  the  Metropolitan  Board  of 
Works  beyond  the  general  line  of  buildings  in 
a  street,  the  certificate  of  the  superintending 
architect  of  the  board  is  not  absolutely  con- 
clusive, but  the  magistrate  is  entitled  to  judge 
for  himself  whether  the  line  fixed  by  such 
certificate  is  in  fact  the  general  line  of  buildings 
in  the  street.  Simpson  v.  Smith,  6  L.  B.,  C.  P. 
87  ;  40  L.  J.,  M.  C.  89  ;  24  L.  T.  100  ;  19  W.  B. 
355. 

Kagistrate's  Order.]— The  plaintiff,  in 

1875,  became  the  owner  in  fee  of  certain  land, 
covered  Tfrith  buildings,  situated  between  Eensing- 
ton-road  on  the  north  and  Canning-place  on  the 
south.  On  the  11th  October,  1875,  ne  obtained 
the  approval  of  the  Metropolitan  Board  of 
Works  to  a  new  street  which  would  lead  across 
the  said  land  and  buildings  from  north  to  south, 
as  he  intended  pulling  down  his  old  buildings, 
so  that  he  might  erect  larger  houses  on  the  same 
site.  The  street  was  call^  "  De  Vere  Gaidens." 
On  the  18th  October,  1881,  the  line  of  buildings 
in  the  new  street  was  certified  by  the  superin- 
tending architect  of  the  Board  of  Works.  The 
premises,  which  were  the  subject  of  this  action, 
were  then  being  built  on  a  site  at  the  north-east 
comer  of  De  Vere  Gardens,  fronting  Kensington- 
road,  and  they  projected  on  their  western  side 
up  to  the  pavement  in  De  Vere  Gardens,  and 
seven  feet  beyond  the  certified  building  line  of 
De  Vere  Gardens.  The  Kensington  vestry  ap- 
plied to  a  police  magistrate  on  the  24th  January, 
1882,  and  obtained  an  order  for  the  demolition 
of  so  much  of  the  premises  as  projected  beyond 
the  certified  building  line.  The  plaintiff  (who 
had  become  the  mortgagee  of  the  premises) 
moved  for  an  injunction  to  restrain  the  defen- 
dants from  demolishing  any  part  of  the  said 
premises : — Held,  that  the  premises  were  not 
necessarily  to  conform  to  the  general  line  of 
buildings  in  De  Vere  Gardens,  having  regard  to 
ss.  74  and  75  of  the  Metropolis  Management  Act, 
1862,  and  that  their  frontage  was  in  Kensington- 
road  ;  that  they  could  not  be  considered  to  be  in 
De  Vere  Gardens,  and  that  the  injimction  must  be 
granted.  Barlow  v.  St,  Mary  Abbot fs  Vestry, 
48  L.  T.  348  ;  31  W.  B.  514. 


Conseryatories.]— By  25  &  26  Vict.  c.  102, 


8. 75,  no  building,  structure,  or  erection  shall,  with- 
out the  consent  in  writing  of  the  Metropolitan 
Board  of  Works,  be  erected  beyond  the  general 
line  of  buildings  in  any  street,  place,  or  row  of 
houses  in  which  the  same  is  situate,  such  general 
line  of  buildings  to  be  decided  by  the  super- 
intending architect  of  the  Metropolitan  Board 
of  Works  for  the  time  being.  A  magistrate 
having  decided  that  a  small  conservatory,  con- 
sisting of  an  iron  frame  (glazed)  projecting 
beyond  the  wall  of  the  house,  but  not  beyond 
the  shop-front,  was  not  an  erection  within  the 
statute,  and  that  it  was  not  beyond  the  general 
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line  of  bmldings  in  the  street,  the  court  upheld 
his  decision.  St.  George  (  VeHn[)  v.  Sparrow^ 
16  C.  B,.  N.  S.  209  ;  33  L.  J.,  M.  C.  118  ;  10  Jur., 
N.  S.  771  ;  10  L.  T.  604  ;  12  W.  R.  832. 


BebnildiiLg  on  Old  Site.]— The  25  k  26 


Vict.  c.  102,  8.  75,  does  not  apply  to  ground 
formerly  covered  with  buildings,  unless  the 
owner  has  relinquished  his  right  of  rebuilding 
on  the  same  site.  Auckland  (iorrf)  v.  West- 
minster Local  Board  of  WorkSf  7  L.  R.,  Ch. 
597  ;  41  L.  J.,  Ch.  728  ;  26  L.  T.  961  ;  20  W.  R. 
845. 

If,  therefore,  the  district  board  of  works 
threatens  to  proceed  under  s.  75  to  demolish 
houses  which  are  being  rebuilt  on  an  old  site, 
ofi  the  ground  that  they  are  beyond  the  general 
line  of  buildings,  it  is  acting  ultr&  vires,  and 
may  be  restrained  by  the  CJourt  of  Chancery. 
In  such  a  case  the  metropolitan  board  ought  to 
proceed  under  s.  74,  which  provides  for  com- 
pensation to  the  landowners.    lb, 

A  railway  company  took  land  covered  with 
houses,  and  pulled  down  houses  for  the  purpose 
of  constructing  their  railway,  and  then  sold  the 
land  as  building  ground  : — Held,  that  the  pur- 
chaser had  not  lost  the  right  to  rebuild  the 
houses  on  the  same  site  as  that  occupied  by  the 
houses  before  they  were  pulled  down  ;  and  that 
for  this  purpose  the  yard  of  a  house  was  held 
to  be  equivalent  to  a  house.    lb. 

In  determining  the  general  line  of  buildings 
of  a  street  the  architect  of  the  metropolitan 
board  of  works  ought  to  have  regard  to  the 
frontage  of  houses  previously  existing,  and 
which  may  be  rebuilt,  as  well  as  to  those  still 
standing.    lb. 


not  controlled  by  the  latter  statute,  and  that 
the  company  was  authorized  so  to  build  their 
station.    London  aiid  Blacktoall  Railioay  Corn^  . 
pany  v.  Linwhouse  Board  of  Works j  3  Kay  &  J. 
123. 

By  a  statute  passed  prior  to  the  railway  act, 
the  trustees  of  the  particular  highway  had 
power  to  prevent  any  building  being  erected 
so  near  to  the  road  as  the  station  was  being 
built.  The  Metropolis  Management  Act  re- 
pealed this  statute,  and  vested  this  authority 
in  the  managing  body  thereby  constituted : — 
Held,  that  the  trustees  of  the  road  must  be 
taken  to  have  been  present  at  the  passing  of 
the  railway  act,  as  well  as  of  the  metropolis 
act,  and  therefore  the  powers  given  by  the 
railway  act  must  prevail.    lb, 

Szemptioni — OoTemment  Buildings.  ] — Build* 
ings  erected  by  the  commissioners  of  lieutenancy 
of  the  city  of  London,  under  1  Geo.  4,  c.  100, 
s.  39,  and  17  &  18  Vict.  c.  105,  s.  2,  for  the  cus- 
tody of  the  arms  and  stores  of  the  militia,  are 
within  the  exemption  in  18  &  19  Vict.  c.  122, 
s.  6,  as  employed  for  her  Majesty's  use  or  service ; 
and  it  is  not  necessary  to  give  notice  to  the^  dis- 
trict surveyor  before  commencing  the  buildings. 
Reg,  V.  Jay,  8  El.  &  Bl.  469  ;  27  L.  J.,  M.  C.  25  ; 
4  Jur.,  N.  S.  407. 


Chanoel  of  a  Church.] — The  ecclesiastical 

commissioners  have  no  power,  by  virtue  of  the 
exceptions  contained  in  19  &  20  Vict.  c.  112,  s.  3, 
to  contravene  the  provisions  of  14  Geo.  3,  c.  78, 
or  of  18  &  19  Vict.  c.  120,  s.  143.  by  erecting  the 
chancel  of  a  church,  part  of  which  projects  be- 
yond the  general  line  of  buildings  in  a  street^ 
without  the  sanction  of  the  Board  of  Works, 


-,         «_     _«u  J      «•.        «  A      #  as  required  by  the  18  &  19  Vict.  c.  120,  s.  143. 

Idje     Prewnbed    after    Commencement    of :  ^^;2;^^^.^^^^^^„„,,;,,,.^„^,.,  y^,^    ^^^^  ^. 

Building.] — A  temporary  church  fronting  to  a  .^  -y 

road  within  the  borough  less  than  forty  feet 

wide  having  been  pulled  down  with  a  view  to 


erecting  a  permanent  church,  the  corporation 
gave  notice  to  the  clergyman  in  charge  at  the 
time  of  a  resolution  passed  by  them,  that  the 
road  on  which  the  church  abutted  must  be  not 
less  than  forty  feet  wide ;  but  there  was  no 
statement  that  the  additional  width  \i^as  to  be 
gained  on  the  side  on  which  the  church  abutted, 
and  the  street  might  have  been  widened  on  the 
side  opposite  without  removing  any  buildings. 
Afterwards,  but  not  till  the  foundations  of  the 


Clerkenicell  QVestry).  3  De  G.,  F.  &  J.  688  ;  30 
L.  J.,  Ch.  454  ;  7  Jur.,  N.  S.  810  ;  4  L.  T.  699  ;  9 
W.  R.  681. 


0.  OonBent  of  Boazd  to  Plane.       * 

Xodification  of  Plan— Obligation  to  Bebnild.] 

— ^Where  a  man,  under  contract  to  build  accord- 
ing to  a  specified  plan,  and  according  to  the 
metropolitan  building  acts,  commenced  building 
according  to  the  plan,  which  >>-as  in  some  par- 
ticulars in  contravention  of  the  building  acts, 
and  upon  being  cautioned  by  the  board,  stopped 


new  church  had  been  put  in   the  corporation   b^udi^^  and  refused  to  proceed  :-H eld.  ^\iat 
prescribed  a  line  of  building  whidi  came  within    ^^  ^as  bound  to  rebuild  in  conformity  with  the 


the  limits  of  the  church  as  designed : — Held, 
that  they  were  too  late  and  could  not  restrain 
the  erection  of  the  church  in  the  manner  in 
which  it  had  been  commenced.  Folkestone  Cor- 
poration V.  Woodward f  15  L.  R.,  Eq.  159  ;  42 
X.  J.,  Ch.  782  ;  27  L.  T.  574  ;  21  W.  R.  97. 

BfTect  of  Bailway  Company's  Special  Act.] — 
A  company  was  empowered  by  their  special  act 
to  widen  a  branch  of  their  railway  passing 
through  London,  and  to  build  additional  stations. 
In  conformity  with  the  powers  so  given,  the 
company  proceeded  to  erect  a  station  on  their 
land  by  the  side  of  a  highway,  within  the  distance 
required  to  be  left  between  buildings  and  hfgh- 
ways  in  London  by  the  Metropolis  Management 
Act,  which  had  paissed  shortly  after  the  special 
act  of  the  company : — Held,  that  the  powers  con- 
ferred on  the  company  by  their  special  act  were 


plan,  modified  so  as  to  meet  the  requirements 
of  the  statutes.     Cubitt  v.  Smith,  11  L.  T.  298. 

Heglect  of  Conditione— Order  to  Demoliah.] — 
Where  B.  applied  to  the  Metropolitan  Board  of 
Works  for  consent  to  build  a  house,  which  was 
granted,  but  without  procuring  the  conditions 
upon  which  the  consent  was  granted,  he  built 
the  house  higher  than  those  conditions  per- 
mitted : — Held,  that  a  magistrate,  upon  a  sum- 
mons charging  him  with  having  erected  a 
building  beyond  the  general  line  of  buildings 
in  the  street,  and  contrary  to  the  conditions  on 
which  the  consent  of  the  Board  of  Works  was 
obtained,  might  order  him,  under  26  &  26  Vict, 
c.  102,  s.  75,  to  demolish  so  much  of  the  house 
as  was  beyond  the  general  line  of  buildings, 
although  this  line  had  only  been  decided  by  the 
superintending  architect  on  the  day  previously 
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to  the  hearing  of  the  summons.  Beau  man  v. 
St.  Pantrtu  (F<f«fry),  2  L.  R.,  Q.  B.  528  ;  36 
L.  J.,  M.  C.  127  ;  15  W.  R.  904. 


VotiM.]~The  power  given  by  18  &  19 


Vict.  c.  120,  8.  76,  by  which  a  district  board  is 
aathorized  to  demolish  a  house,  on  neglect  of 
the  builder  to  give  seven  days*  notice  of  his 
intention  to  build,  does  not  empower  the  board 
to  demolish  the  house  without  first  giving  the 
person  guilty  of  the  omission  an  opportunity  of 
being  heard.  Cooper  v.  Wand^wort\  Board  of 
WorJuy  U  C.  B.,  N.  S.  180  ;  32  L.  J.,  C.  P.  185  ; 
9  Jur.,  N.  S.  1156  ;  11  W.  R.  646. 

The  right  to  sue  is  not  taken  away  by  s.  24, 
giving  a  right  of  appeal  to  the  Metropolitan 
Board  of  Works.    Ih. 

BemoTal  of  Building — ^Hotioe  of  Intention  to 
t.]— The  18  k  19  Vict.  c.  120,  ss.  83  and 
Soy  do  not  apply  to  the  case  of  the  mere  re- 
moval of  a  building  from  an  adjoining  building 
without  disturbing  the  party  structure,  and  no 
previous  notice  under  the  act  need  in  sudi  case 
be  given.  Major  v.  Park  Lane  Company ^  2  L.  R., 
£q.  453  ;  14  L  T.  543. 


Aftar  Leave  to  Ereot.] — In  1876  T.  ap- 


plied to  the  Metropolitan  Board  of  Works  for 
leave  to  erect  an  iron  building,  called  a  skating- 
rink,  at  the  back  of  his  premises,  pursuant  to 
18  &  19  Vict.  c.  122,  s.  56,  and  the  board  granted 
leave  on  T.  giving  the  board  an  undertaking  to 
remove  the  building  within  two  years.  The 
time  elapsed,  and  the  board  called  on  T.  to 
remove  the  building,  but  he  failed  to  do  so  : — 
Held,  that  sections  45  and  46  applied  only  to  a 
building  in  the  conrae  of  erection,  and  not  to 
this  case,  and  there  was  no  power  given  to  a 
m^listrate  to  enforce  its  removal.  iParsoM  v. 
Timewell,  44  J.  P.  296. 


d.  Surveyor's  Fees  and  other  Charires. 

Liability  of  Owner.]  —  In  1866,  notice  was 
given  by  a  builder  to  the  district  surveyor  of 
his  intention  to  erect  three  houses,  under  18  & 
19  Vict.  c.  122,  8.  38.  The  surveyor  inspected 
the  houses,  and  the  roofs  were  covered  in  on  the 
9th  of  July,  1866  ;  and  on  the  9th  of  August, 
1866,  the  surveyor  became  entitled  to  certain 
fees  from  the  "builder,  owner,  or  occupier," 
under  s.  51.  T.  first  became  owner  in  1869 ; 
and  the  surveyor,  after  due  demand,  took  out  a 
summons  against  T.  for  the  fees : — Held,  that 
** owner**  meant  owner  for  the  time  being  when 
the  fees  became  due  ;  and  that  T.  was,  therefore, 
not  liable.  Tuhh  v.  Good,  5  L.  R.,  Q.  B.  443  ;  39 
L.  J.,  M.  C.  135 ;  22  L.  T.  886. 

C.  being  seised  in  fee  of  certain  building  land 
situate  within  the  limits  of  the  Metropolitan 
Building  Act,  1855,  entered  into  an  agreement 
with  L.  to  grant  leases  of  ninety-nine  years  of 
certain  plots  of  the  land,  so  soon  as  L.  should 
have  erected  houses  thereon,  at  a  peppercorn 
rent  until  the  24th  of  June,  1870,  and  after- 
wards at  28/.  a  year.  L.  built  houses  which  were 
roofed  in  about  September,  1870,  and  C.  became 
entitled  to  receive  the  first  quarterns  ground 
rent  on  the  29th  of  September ;  the  houses  were 
surveyed  by  the  district  surveyor,  and  he,  on  the 
26th  of  October,  1870,  delivered  a  bill  for  his 
fees  to  L.,  who  afterwards  became  insolvent. 


The  surveyor  afterwaixls  claimed  payment  of 
his  fees  from  0. : — Held,  that  he  was  not  liable 
to  pay  the  fees,  as  he  was  not  the  owner  of  the 
houses  within  the  meaning  of  ss.  3,  51 ;  for  that 
L.,  the  lessee  for  ninety-five  years,  whether  he 
had  a  legal  or  only  an  equitable  title,  had  the 
power  to  let  the  houses  and  receive  the  profits, 
and  was  therefore  owner.  Caudwdl  or  Canwell 
V.  Hanson,  7  L.  R.,  Q.  B.  56 ;  41  L.  J.,  M.  C.  8  ; 
25  L.  T.  595  ;  20  W.  R.  202. 

B.,  the  owner  in  fee  of  land,  agreed  to  let  it  to 
S.  on  a  building  lease  for  eighty-one  years,  at  a 
peppercorn  rent  for  the  first  year,  6/.  for  the 
second,  and  122.  for  the  remainder  of  the  term. 
S.  built  houses  upon  the  land,  in  respect  of 
which,  during  the  first  year  of  the  term,  certain 
fees  became  payable  to  the  district  surveyor, 
under  18  &  19  Vict,  c  122,  s.  61,  from  the  builder, 
or  from  the  owner  or  occupier  of  the  building : — 
Held,  that  E.  was  not  liable  to  the  fees  as  owner 
within  ss.  3  and  51.  Evelyn  v.  Which4:ord,  Bl., 
Bl.  &  El.  126  ;  27  L.  J.,  M.  C.  211  ;  4  Jur.,  N.  R. 
808. 

Railway — Exemption  of  Buildings.] — A  com- 
pany, incorporated  by  and  acting  under  a  statute, 
constructed  its  railway  by  a  viaduct  formed  of 
arches  of  brickwork,  and  use<l  the  viaduct  and 
arches  for  the  railway ;  afterwards  a  space  was 
inclosed,  under  an  archway,  by  building  walls, 
with  gates  at  each  end,  and  constructing  two 
stores  in  the  inclosed  space.  The  space  so  in- 
closed was  used  by  a  lessee  of  the  company  as 
a  stable,  and  not  for  the  purposes  of  the  railway. 
After  the  passing  of  the  18  &  19  Vict.  c.  122, 
alterations  were  made  in  the  inclosing  walls. 
The  district  surveyor  having  claimed  fees  in 
respect  of  such  alterations  : — Held,  'that  the  fees 
were  not  claimable,  and  the  structure  not  liable 
to  the  operation  of  part  1,  but  exempt,  under 
s.  6,  as  a  building  belonging  to  a  railway  com- 
pany, used  for  the  purposes  of  such  railway, 
under  the  provisions  of  an  act  of  parliament, 
since  the  archway  itself  was  so  used,  and  the 
addition  did  not,  of  itself,  constitute  a  building  ; 
and  that  this  was  not  the  case  of  an  alteration 
of,  or  addition  to  an  old  building,  within  s.  9, 
that  section  applying  only  where  the  old  build- 
ing is  itself  within  the  operation  of  the  act. 
North  Kent  Railway  Company  v.  Badger,  27 
L.  J.,  M.  C.  106  ;  S,  C,  nom.  Badger,  In  re,  8  Bl. 
&  Bl.  728 ;  4  Jur.,  N.  S.  454. 

Amount  of.]— Under  the  Building  Act  (18  & 
19  Vict.  c.  122),  s.  49,  and  the  schedule  thereto, 
the  district  surveyor  is  entitled  to  a  fee  of  10*. 
"for  inspecting  the  arches  or  stone  floors  over 
or  under  public  ways"  : — Held,  that,  where  a 
builder  is  employed  to  construct  a  series  of 
arches  for  cellars  under  a  public  street  or  streets 
surrounding  a  vacant  piece  of  land  which  is  to 
be  let  for  building,  the  district  surveyor  is  en- 
titled to  a  fee  of  10«.  in  respect  of  each  distinct 
building  to  which  any  given  number  of  the 
arches  is  intended  to  be  appropriated — a  matter 
of  fact  which  is  to  be  ascertained  and  determined 
by  the  magistrate  before  whom  the  fee  is  sought 
to  be  recovered.  Power  v.  Wigmore,  7  L.  R.,  C. 
P.  386  ;  27  L.  T.  148. 

The  decision  of  the  magistrate  upon  such  a 
summons  is  the  subject  of  an  appeal  under  20  &. 
21  Vict.  c.  43,  notwithstanding  s.  106  (the  appeal 
clause)  of  the  Building  Act.    lb. 

u  2 


327 


METROPOLIS— e/wmdtction. 


Paaalty  for  SzeesaiTe  Demand.]  —  By  7  &  8 
Vict.  c.  84,  if  any  surveyor  demand  or  wilfully 
receive  any  higher  fee  than  he  shall  be  entitled 
to  under  this  act,  or  if- in  his  capacity  of  sur- 
veyor he  receive  a  fee  for  any  act  or  omission  in 
respect  of  which  he  is  not  entitled  to  any  remu- 
neration, he  shall  be  subject  to  fine,  or  to  be  dis-  [ 
charged  from  his  office : — Held,  by  Erie,  J.,  that ' 
the  second  clause  applied  to  cases  where  the 
demand  was  knowingly  made  without  a  colour 
of  right ;  and  by  Coleridge,  J.,  and  Wightman, 
J.,  that  it  was  confined  to  the  case  where  the 
surveyorteceived  a  fee  wholly  unauthorized  by  the 
statute,  even  if  he  had  done  or  omitted  to  do 
the  act  on  the  doing  or  omitting  to  do  which  he 
founded  his  claim  to  receive  it.  Beg,  v.  Badger^  6 
El.  &  BL 187 ;  25  L.  J.,  M.  C.  81 ;  2  Jur.,  N.  S.  419. 

(Hher  Charges.]  — A  structure  within  the 
metropolis  having  been  surveyed  and  reported 
dangerous,  notice  was  served  on  the  owner, 
raider  18  &  19  Vict.  c.  122,  ss.  69,  73 ;  and  not 
having  repaired  it,  he  was  summoned  by  the 
Metropolitan  Board  of  Works  before  a  magis- 
trate; the  summons  was  adjourned  from  time 
to  time,  and  ultimately  withdrawn,  the  owner 
having  in  the  meantime  duly  repaired  the  struc- 
ture. The  board  sought  to  charge  against  the 
owner,  under  s.  73,  as  **  expenses  incurred  in 
respect  of  a  dangerous  structure,"  in  addition 
to  the  surveyor's  fees  allowed  by  ss.  77,  79,  the 
following  items,  which,  by  resolution  of  the 
board,  had  been  resolved  should  be  charged 
against  owners  in  respect  of  dangerous  struc- 
tures, viz.,  3^.  6d.  for  preparation  of  notices  and 
forms  ;  2s.  Sd,  for  clerk's  time  in  service  of 
notices  ;  and  2s.  6d,  for  general  office  expenses  : 
— Held,  that  the  board  was  not  entitled  to 
charge  the  last  item,  but  was  entitled  to  charge 
the  other  two.  Metropolitan  Board  of  Works 
v.  Flight,  9  L.  B.,  Q.  B.  68  ;  43  L.  J.,  M.  G.  46  ; 
29  L.  T.  608. 


against  for  an  infringement  of  the  Metro] 
Local  Management  .^onendment  Act  (25  I 
Vict.  c.  102),  s.  75,  is  such  owner  or  occu 
and  not  the  builder,  and  a  summons  upon 
builder  is  only  valid  whilst  he  is  engaged  iu 
work.  Bmtton  v,  St.  Oeorge^  Hanover  Sq 
(Vestry),  13  L.  R.,  Eq.  339  ;  41  L.  J.,  Ch.  : 
25  L.  T.  552  ;  20  W.  R.  84. 

Within  what  Time.] — The  offence,  six  mo 
after  the  commission  or  discovery  of  which  ( 
plaint  is,  under  s.  107,  to  be  made,  is  commi 
when  first  an  intrusion  is  made  upon  the  gei 
line  of  building,  and  the  time  begins  to  run  i 
the  day  such  intrusion  is  discovered.    lb. 

Where,  therefore,  a  vestry  having  on  the  : 
of  August  discovered  that  an  owner  of  a  h 
had  on  the  24th  of  August  put  up  the  fn 
work  of  a  conservatory  which  intruded  or 
space  beyond  the  general  line,  and  was  fini 
on  the  23rd  of  September,  but  such  vestry, 
having  received  the  certificate  of  the  superin 
ding  architect  until  the  2nd  of  March,  too 
step  till  the  4th  of  March,  when  they  issu 
summons  against  the  builder,  who  had  in 
meantime  been  paid,  and  had  gone  abroai 
Held,  first,  that  the  summons  was  issued  agi 
the  wrong  person.    lb. 

Held,  secondly,  that  it  was  out  of  time.    . 


Order  for  Demolition.]— The  limiti 


e.  Prooeedlnffs. 

Bemedy  for  Contravention.]— L.  erected  a 
brewery  in  a  new  street  in  the  metropolis.  At 
the  time  of  commencing  the  building,  and  up  to 
the  completion  of  it  so  as  to  prepare  it  for  being 
roofed  in,  the  general  line  of  frontage  of  the 
buildings  intended  to  be  erected  in  the  street  had 
not  been  fixed  on  and  indicated  by  the  surveyor 
to  the  local  board  of  works  under  25  &  26  Vict. 
c.  102,  s.  75.  When  the  building  was  so  ready  to 
be  roofed  in  the  surveyor  fixed  upon  and  indi- 
cated the  line  of  frontiige,  of  which  L.  had  notice, 
but  continued  nevertheless  constructing  such 
edifice  so  as  to  cause  it  to  project  beyond  the 
Une,  until  the  building  was  nearly  completed, 
without  having  obtained  the  permission  of  the 
Metropolitan  Board  of  Works  for  such  projection, 
as  required  by  25  &  26  Vict.  c.  102.  For  this 
offence  in  contravention  of  the  provisions  of  the 
statutes  he  was  indicted  : — Held,  that  the  statute 
creating  the  offence  pointed  out  the  remedy 
whereby  the  buildings  complained  of  might  be 
demolished  by  order  of  a  justice,  and  that  that 
was  the  only  remedy  that  could  be  pursued,  and  an 
indictment  therefore  would  not  lie.  Beg.  v. 
Loribond,  24  L.  T.  357;  19  W.  R.  753. 

Ag^ainst  whom.]  —  When  there  is  a  known 
owner  or  occupier,  the  proper  person  to  proceed 


clause  in  25  &  26  Vict.  c.  102,  s.  107,  imposi 
limit  of  six  months  for  making  a  complain 
the  payment  of  any  penalty  or  forfeiture  f( 
offence  against  that  act,  does  not  apply  to  a  ' 
plaint  for  the  erection  of  a  building  beyond 
general  line  of  buildings  of  a  street  withou 
consent  of  the  Metropolitan  Board  of  Works, 
traiy  to  s.  75,  which  provides  the  means  of  ob 
ing  an  order  for  the  demolition  of  such  build 
Bermondsey  (Vestry)  v.  Johnson,  8  L.  B.,  ' 
441 ;  42  L.  J.,  M.  C.  67  ;  28  L.  T.  665  ;  21  ^ 
626. 


Proceedings  under  s.  75  of  Metro 

Management  Aot  of  1862.1 — ^Although  the 
nothing  in  the  Metropolis  Management  Act, 
to  limit  the  time  \\ithin  which  proceedings  u 
j  s.  75  must  be  taken,  yet  s.  11  of  11  &  12  Vi 
I  43  applies,  and  they  must  therefore  be  t 
within  six  calendar  months.  Morant  v.  Tt 
(1  Ex.  D.  188)  followed.  Paddington  Vest 
Snow,  46  L.  J.  475  ;  30  W.  R.  46  ;  46  J.  P. 

I     Before  Magistrates.] — In  a  proceeding  b 

I  a  magistrate  for  erecting  a  building,  wii 
the  consent  of  Uie  Metropolitan  Board  of  W 
beyond   the    general    line   of    buildings 
street,    the    certificate    of    the    superintei 

:  architect  of  the  board  is  not  absolutely 
elusive,  but  the  magistrate  is  entitled  to  j 
for  himself  whether  the  line  fixed  by  such  < 
ficate  is  in  fact  the  general  line  of  boildin 
the  street.  Simpson  v.  SmitJi,  6  L.  R.,  C.  I 
40  L.  J.,  M.  C.  89  ;  24  L.  T.  100  ;  19  W.  R. 
An  order  by  a  justice  under  18  &  19  Vi 
122,  s.  73,  after  reciting  that  a  complaint 

,  been  made  by  the  assistant  commissioner  th 
had  caused  notice  in  writing  to  be  given  to  f 
owner  of  a  structure,  requiring  him  to  repi 
and  that  he  had  failed  so  to  do,  ordered 
repair  the  same.  On  a  summons  before  a  sc 
justice  to  recover  from  F.  the  expenses  inci 
by  the  commissioner  in  repairing  the  structw 
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F.  having  failed  to  repair,  the  justice  dismissed 
the  simiinoxis,  on  the  g:roiind  that  the  order,  which 
was  put  in  in  evidence,  was  defective,  for  not  con- 
taining any  averment  that  F.  had  been  summoned 
to  answer  the  complaint,  or  any  adjudication  that 
the  complaint  was  true : — Held,  that  such  second 
justice  had  jurisdiction,  upon  the  hearing  of  the 
summons,  to  enter  into  the  question  of  the  suffi- 
ciency of  the  order ;  and  that  the  order  was 
insufficient  and  bad,  upon  the  face  of  it,  on  the 
above  grounds.    Lahalmondiere  v.  Fronts  1  El. 

6  EL  527 ;  28  L.  J.,  M.  C.  155 ;  6  Jur.,  N.  S.  789 ; 

7  W.  B.  205.     And  see  ante,  col.  322. 

Appeal  to  Quarter  Bestions  from  Order  of  a 
Jmtioe  for  Demolitioa  of  Building.] — ^An  appeal 
to  quarter  sessions  will  not  lie  against  the  order 
of  a  justice  directing  the  demolition  of  buildings 
under  s.  75  of  the  Metropolis  Local  Management 
Amendment  Act,  1862.  By  s.  231  of  the  Metro- 
polis Local  Management  Act,  1855,  any  person 
aggrieved  by  any  adjudication  of  a  justice  "  with 
respect  to  any  penalty  or  forfeiture  under  the 
provisions  of  the  act"  may  appeal  to  quarter 
sessions.  By  s.  75  of  the  Metropolis  Local  Man- 
agement Amendment  Act,  1862  (which,  by  s.  110, 
is  to  be  construed  as  one  act  with  the  Act  of  1 855), 
where  a  building  is  erected  beyond  the  general 
line  of  buildings  in  a  street  without  the  consent 
of  the  Metropolitan  Board  of  Works,  a  justice  of 
the  peace  is  empowered,  upon  complaint  made 
and  after  inquiry  held  as  the  act  directs,  to 
Older  the  owner  or  occupier  to  demolish  the 
building,  and  in  default  of  compliance  with  the 
order  the  vestry  of  the  parish  or  board  of  works 
for  the  district  shall  demolish  the  building,  and 
may  remove  and  sell  the  materials,  and  recover 
the  expenses  of  so  doing  from  the  owner  or 
occupier : — Held,  that  the  order  of  a  justice 
directing  the  demolition  of  a  building  under  s. 
75  of  the  Act  of  1862,  was  not  an  adjudication 
**  with  respect  to  a  penalty  or  forfeiture  "  within 
a.  231  of  the  Act  of  1855,  and  therefore  that  no 
appeal  to  quarter  sessions  would  lie  against  the 
order.  Beg.  v.  Middlesex  JJ,,  JElsdoUy  Ex  parte, 
9  Q.  B.  D.  41 ;  51  L.  J.,  M.  C.  94 ;  30  W.  R.  657; 
46  J.  P.  651. 

f.  Party  Walla. 

i.  Generally. 

• 

Clanifleatioa  ol]— The  word  "party-wall" 
may  be  used  in  four  different  senses: — (1)  A 
wall  of  which  the  two  adjoining  owners  are 
tenants  in  common — this  is  the  most  common 
and  the  primary  meaning  of  the  term  ;  (2)  A 
wall  divided  longitudinally  into  two  strips,  one 
belonging  to  each  of  the  adjoining  owners  ;  (3) 
A  wall  which  belongs  entirely  to  one  of  the 
adjoining  owners,  but  is  subject  to  an  easement 
in  the  other  to  have  it  maintained  as  a  dividing 
wall  between  the  two  tenements ;  (4)  A  wall 
divided  longitudinally  into  two  moieties,  each 
moiety  being  subject  to  a  cross  easement  in  favour 
of  the  owner  of  the  other  moiety.  Watson  v. 
/VVay,  14  Ch.  D.  192  ;  49  L.  J.,  Ch.  243  ;  42  L. 
T.  294  ;  28  W.  R.  438  ;  44  J.  P.  537. 

• 

Sflbet  of  7  ft  8  Viet.  c.  84.]— The  7  &  8  Vict 
c.  84,  which  repealed  so  much  of  the  14  Geo.  3, 
c.  78,  for  the  regulation  of  buildings  and  party- 
walls  within  the  cities  of  London  and  West- 
minster, which,  as  regarded  most  of  its  clauses, 
is  an  act  of  a  local  and  personal  nature.  Jliehards 


V.  Easto,  3  D.  &  L.  515  ;  15  M.  &  W.  244 ;  15 
L.  J.,  Ex.  163  ;  10  Jur.  695. 

United  Bnildinge— Appeal.]— By  s.  9  of  the 
Metropolitan  Buildings  Act,  1855,  an  addition  to 
an  old  building  is  subject  to  the  regulations  of 
the  act ;  by  s.  27,  r.  4,  certain  buildings  contain- 
ing more  than  216,000  cubic  feet  are  to  be 
divided  by  party-walls ;  and  by  s,  28,  r.  2,  no 
buildings  shall  be  united,  if  when  so  united  they 
will  be  in  contravention  of  the  act.  A  new 
building  was  added  to  an  old  building,  the 
united  building  containing  more  than  216,000 
cubic  feet : — Held,  that  the  united  building  was 
not  within  the  words  of  the  act,  and  need  not 
be  divided  by  a  party-wall.  An  appeal  from  the 
decision  of  a  magistrate  will  lie  under  s.  106  of 
the  act,  although  there  has  not  been  a  convic- 
tion. Scott  V.  Lega,  10  Q.  B.  D.  236  ;  46  L.  J., 
M.  C.  267 ;  36  L.  T.  456  ;  25  W.  E.  594— C.  A. 
Reversing  2  Ex.  D.  39  ;  46  L.  J.,  M.  C.  117 ; 
35  L.  T.  487. 

A4joining  Properties.] — The  builder  of  a 
house  on  a  new  foundation  may  not  erect  half 
his  flank  or  side  wall  on  his  neighbour's  vacant 
ground.    Barlow  v.  Norman,  2  W.  BL  959. 

The  14  Geo.  3,  c.  78,  did  not  make  party- waUs 
common  property  ;  and  if  one  proprietor  added 
to  the  height  of  such  a  party-wall,  and  the  other 
pulled  down  the  addition,  the  first  might  main- 
tain trespass  for  pulling  down  so  much  of  it  as 
stood  on  the  half  of  the  wall  which  was  erected 
on  the  plaintiff^s  soil :  the  property  in  a  wall 
erected  at  a  joint  expense,  follows  the  property 
of  the  land  whereon  it  stands.  Matts  v.  JuawkinSy 
5  Taunt.  20. 

See  also  Party  Walls  and  Fekces. 

ii.  Liability  for  Expenses, 

Owner  of  Improved  Rent] — The  owner  of  the 
improved  rent,  not  of  the  ground  rent,  was  liable 
to  pay  the  expenses  of  a  party- wall,  under  14 
Geo.  3,  c.  78.     Peck  v.  Wood,  5  T.  B.  130. 

The  assignee  of  the  lessee  of  premises,  at  a 
fixed  rent,  which  he  considerably  improved,  and 
thereby  rendered  of  greater  annual  value,  was 
not  the  owner  of  the  improved  rent  within  that 
statute.    Lamb  y.  He  mans,  2  B.  &  A.  467. 

An  executor  or  an  administrator  might  be 
liable,  as  the  owner  of  the  improved  rent,  for  the 
expenses  of  pulling  down  and  rebuilding  a  party- 
wall  under  14  Geo.  3,  c.  78,  s.  41,  even  though  he 
had  no  other  assets  than  the  improved  rent. 
Thackar  v.  Wils(m,  4  N.  &  M.  659 ;  3  A.  &  B. 
142  ;  1  H.  &  W.  131. 

The  lessor  of  a  house  at  rack-rent  (there  being 
no  other  person  entitled  to  any  kind  of  rent)  was 
liable  to  contribute  to  the  expenses  of  a  party- 
wall,  under  14  Geo.  3,  c.  78,  though  the  lessee 
had  improved  the  house  demised.  Beardm-ore  v. 
Pox,  8  T.  R.  214. 

As  between  Landlord  and  Tenant]— If  a 
landlord  declared  on  a  general  covenant  to  repair 
a  messuage,  and  assigned  a  breach,  per  quod  he 
was  put  to  expense,  it  was  sufficient  for  the 
tenant  to  plead  performance  of  all,  except  as  to 
the  repairs  of  a  party- wall,  and  that  those  repairs 
were  rendered  necessary  and  were  done  under  14 
Geo.  3,  c.  78.     Moore  v.  dark,  5  Taunt.  90. 

A  lessee  for  twenty-one  years,  at  a  peppercorn 
I  rent  for  the  first  half-year,  and  a  rack-rent  for 
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the  rest  of  the  tenn,  who  by  agreement  was  to 
pat  the  premiBes  in  repair,  and  coTenanted  to 
paj  the  land-tax,  and  all  other  taxes,  rates, 
assessments  and  impositions,  having  assigned  his 
term  for  a  small  sam  in  gross,  was  not  liable  to 
pay  the  expense  of  a  party-wall,  either  by  the  14 
Geo.  3,  c.  78,  or  by  the  covenant ;  bat  that 
charge  mast  in  sach  case  be  borne  by  the 
original  hindloid.  Southall  v.  Ledhrtter,  3  T.  R. 
458. 

The  tenant  of  a  hoase  covenanted  in  his  lease 
to  pay  a  reasonable  share  and  proportion  of  sap- 1 
porting,  repairing  and  amending  iill  party- walls, 
and  to  pay  all  tuxes,  daties,  assessments,  and  im- 
positions, parliamentary  and  parochial,  ''*'  it  being 
the  intention  of  the  parties  that  the  landlord 
shoold  receive  the  clear  yearly  rent  of  60/.  in 
net  money,  without  any  deduction  whatever.** 
Daring  the  lease  the  proprietor  of  the  adjoining 
house  built  a  party-wall  between  that  house  and 
the  house  demised,  under  the  statute  : — Held, 
that  the  tenant  (not  the  landlord)  was  bound  to 
pay  the  moiety  of  the  expense  of  the  party-walL 
Barrett  v.  Bedford  iDuke\  8  T.  R.  602. 

A  tenant  under  covenant  to  repair  could  not 
maintain  an  action  under  the  statute,  against 
his  landlord,  for  a  moiety  of  the  expense  of 
re-building  a  party-wall,  which,  being  out  of 
repair,  the  tenant  pulled  down  and  rebuilt  at 
the  joint  expense  of  himself  and  the  occupier  of 
the  adjoining  house,  to  whom  he  had  given  the 
notice  required  by  the  statute,  in  his  landlord's 
name,  but  without  his  authoritv.  Pizey  v. 
B4}ger»,  R.  &  M.  357. 

Under  Building  Agreement.]  —  A  lessee  of 
land  from  N.  entered  into  an  agrreement  with  G., 
who  was  to  build  houses  and  pay  him  20/.  a-year, 
and  G.  then  employed  the  lessee  to  build  the 
houses  : — Held,  that  he  was  liable  to  contribute 
to  a  party-wall  to  which  the  houses  were 
attached.  Collins  v.  Wihitn^  4  Ring.  551  :  1 
M.  k  P.  454. 

A  tenant  who  rebuilt  a  house  in  London,  with- 
out a  lease  or  an  agreement  for  a  lease,  and 
therein  made  use  of  the  party-wall  of  the  ad- 
joining house,  could  not  be  sued  for  half  the 
cost  as  owner  of  the  improved  rent ;  though  he 
afterwards  obtained,  in  consideration  of  the  re- 
building, a  beneficial  lease  at  a  low  ground  rent, 
habendum  from  a  day  before  the  rebuilding. 
Taylor  v.  Heed,  6  Taunt.  249. 

A.,  a  builder,  proposed  to  R.,  the  occupier  of 
the  adjoining  house,  to  build  a  party-wall,  and 
stated  the  expense  ;  R.  answered  •*  Very  well,  I 
expect  to  pay  what  is  right  and  fair,"  and  the 
wall  was  built :— Held,  that  A.  was  entitled  to 
recover  from  R.  his  share  of  the  expense,  without 
reference  to  the  statute.  Stvart  v.  Smith,  2 
Marsh.  435  ;  7  Taunt.  158  ;  Holt,  321. 

8nb-Tenaneies.l — A  tenant  of  premises  having 
built  a  party-wall  thereon,  let  a  portion  of  them 
upon  a  building  agreement  for  50/.  a  year.  The 
sub-tenant  built  a  house  on  his  part  of  the 
ground,  and  in  so  doing  made  use  of  the  party- 
wall  ;  the  agreement  contained  no  stipulation  in 
case  of  this  being  done.  The  sub-tenant  under- 
let the  house,  when  finished,  at  a  rent  exceeding 
60/.  : — Held,  that  the  original  tenant  was  not 
entitled  to  compensation  from  his  lessee,  under 
the  statute,  for  the  use  of  the  party-wall,  since 
he    himself,  and   not  the  sub-tenant,  was    the 


owner  of  the  improved  rent  within  that  clause. 
Williamt  v.  PocUington,  2  R.  &  Ad.  886. 

If  the  lessee  of  a  house  at  a  rack-rent  underlet 
it  at  an  advanced  rent,  he  was  liable  to  contribute 
to  the  expenses  of  a  party-wall  built  under  the 
statute  ;  nor  was  the  operation  of  the  statute  at 
all  varied  by  any  covenants  to  repair,  entered 
into  between  the  landlord  and  his  tenant. 
Sangster  v.  Birhhead,  1  R.  &  P.  303. 


Beeorerj  of  Koney  Paid.^ — ^A  tenant  who  has 
been  compelled  by  the  building  owner  to  pay  the 
proportion  of  the  expenses  of  a  party-wall  or 
structure  which  was  payable,  under  18  &  19  Vict, 
c.  122,  by  his  landlord,  **  the  adjoining  owner." 
may  maintain  an  action  against  the  latter  to 
recover  the  sum  so  paid,  and  is  not  bound  (though 
entitled)  to  deduct  it  &om  rent  due  or  accruing 
due.  Earle  v.  Mavgham,  14  C.  R..  N.  S.  626  ; 
10  Jur.,  N.  S.  208  ;  8  L.  T.  637  ;  11  W.  R.  911. 

Where  notice  of  pulling  down  and  rebuilding 
a  party- wall  was  given  under  14  Geo.  3,  c.  78, 
and  the  tenant  of  the  adjoining  house,  who  was 
under  covenant  to  repair,  finding  it  necessary,  in 
consequence,  to  shore  ifp  his  house,  and  to  pull 
down  and  replace  the  wainscot  and  partitions  of 
it,  instead  of  leaving  such  expenses  to  be  in- 
curred and  paid  by  the  owner  of  the  house, 
giving  notice  in  the  manner  prescribed  by  the 
act,  and  afterwards  paying  the  same  to  him  upon 
demand,  employed  workmen  of  his  own  to  do 
those  necessary  works,  and  paid  them  for  the 
same  : — Held,  that  he  could  not  recover  over 
against  his  landlord  such  expenses  incurred  by 
his  own  orders,  and  paid  for  by  him  in  the  first 
instance ;  all  the  powers  and  authorities  given 
by  the  act  in  respect  to  any  works  to  be  done^ 
being  given  to  the  owner  of  the  house  intended 
to  be  pulled  down  and  rebuilt,  and  the  landlord 
of  the  adjoining  house  being  only  liable  by  the 
act  to  reimburse  his  tenant  money  paid  by  him 
to  the  other  owner,  for  such  works  as  were 
authorized  to  be  done  by  such  other  owner  in 
respect  of  such  adjoining  house.  Bohin$on  v. 
Lewis,  10  East,  227. 

Amount  of  Expenses — Objection  to.] — A  struc- 
ture within  the  metropolis  having  been  sur- 
veyed by  the  Roard  of  Works  under  18  &  19  Vict, 
c.  122,  ss.  69,  73,  an  order  was  made  by  a  magis- 
trate for  the  owner  to  take  down  or  otherwise 
secure  the  party-walls.  Upon  his  default  the 
board  themselves  executed  the  works  and  took 
out  a  summons  against  the  owner  for  the  expenses 
incurred  : — Held,  first,  that  upon  the  hearing  of 
such  summons  the  owner  could  not  object  to  his 
being  made  liable  for  expenses  actually  incurred, 
by  merely  shewing  that  they  included  items 
which  were  in  excess  of  the  market  price  of 
labour  and  materials  at  the  date  of  the  execution 
of  the  works.  Secondly,  that  he  could  not  re- 
quire that  the  other  owners  of  the  party-walls 
should  be  summoned  in  order  that  the  expenses 
might  be  distributed  among  them.  Debenham  v. 
Metropolitan  Board  of  Win-Ju,  6  Q.  R.  D.  112  ; 
60  L.  J.,  M.  C.  29  ;  43  L.  T.  596  ;  29  W.  R.  353  ; 
45  J.  P.  190. 

iii.  Right  to  Pnll  Dovyn  and  Behuild. 

The  plaintiff  was  the  owner  of  a  boundary 
wall  built  on  his  own  land,  against  which  he 
had  built  some  closets,  and  the  defendant,  his 
adjoining  neighbour,  had  recently  built  a  sub- 
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stantial  stracture  : — Held,  that,  so  far  as  these 
buildings  extended  against  both  sides  of  the 
wall,  it  was  a  "  partj-wall "  within  the  Metro- 
politan Buildings  Act  (18  &  19  Vict.  c.  122), 
and  the  defendant  was  entitled,  on  giving  the 
proper  notices  under  the  act,  to  take  down  such 
part  as  might  be  necessary  for  the  purposes  of 
necessary  rebuilding.  Knight  v.  Purscll,  H 
Ch.  D.  412  ;  48  L.  J.,  Ch.  395  ;  40  L.  T.  391  ; 
27  W.  R.  817. 

Luidlord— Votiee  to  Snrrejror.] — A  landlord  is 
justified  under  18  &  19  Vict.  c.  122,  s.  83,  in 
entering  premises  in  the  occupation  of  his  tenant 
from  year  to  year,  and  pulling  down  and  re- 
building the  party-wall  between  it  and  other 
premises  belonging  to  him,  without  giving  the 
notice  required  by  s.  85  ;  such  tenant  not  being 
an  owner  within  the  interpretation  clause,  s.  3, 
and  it  is  no  objection  that  he  has  neglected  to 
give  the  notice  to  the  district  surveyor  required 
by  s.  38.  JVht'tUr  v.  Gray,  4  C.  B.,  N.  S.  584  ; 
27  L.  J.,  C.  P.  267.  Affirmed  on  appeal,  0  C.  B., 
N.  a  606 ;  28  L.  J.,  C.  P.  200 ;  5  Jur.,  N.  S.  916  ; 
7  W.  R.  325— Ex.  Ch. 

BMtraiaiJig  from  Proceeding  on  Notice.]— 
The  defendants  eave  notice,  under  18  &  19  Vict. 
c  122,  s.  85,  to  t-ne  plaintiffs,  that  they  intended 
to  pull  down  and  rebuild  a  wall  of  the  plaintiffs, 
which  they  described  in  the  notice  as  a  party- 
walL  The  wall  was  not  a  party-wall,  but  an 
external  wall,  and  the  notice  was  therefore  in- 
valid. The  defendants  were  frequently  applied 
to  by  the  plaintiffs  to  withdraw  the  notice,  but 
they  ref  us^  to  do  so,  though  they  said  they  did 
not  intend  to  act  upon  it : — Held,  that  the 
plaintiffs  were  justified  in  filing  a  bill  in  equity 
to  restrain  the  defendants  from  proceeding  on 
the  notice.  Sims  v.  Estate  Company,  14  L.  T. 
55  ;  14  W.  R.  419. 

iv.  Liability  for  Damugei^ 

Brotactioa  of  Exposed  Booms.] — ^A  building 
owner  who  pulls  down  a  party-wall  under  the 
authority  of  the  Metropolitan  Building  Act, 
1855,  18  k  19  Vict.  c.  122,  is  not  bound  to 
protect  by  a  hoarding  or  otherwise  the  rooms  of 
the  adjoining  owner  which  are  left  exposed  to 
the  weather  during  the  time  that  the  wall  is 
being  pulled  down  and  rebuilt.  Thompison  v. 
mil,  6  L.  R.,  C.  P.  664  ;  39  L.  J.,  C.  P.  264  ;  22 
L,  T.  820  ;  18  W.  R.  1070. 

I^jiizy  to  A4}oixdng  Property.]— By  18  &  19 
Vict.  c.  122,  s.  88,  sub-s.  2,  if  a  party  structure  is 
palled  down  and  rebuilt  by  reason  of  its  being 
so  defective  as  to  make  it  necessary  to  pull  down 
the  same,  the  expense  of  pulling  down  and  re- 
building shall  be  borne  by  the  building  and 
adjoining  owners  in  due  proportion  : — Held,  that 
the  building  owner  was  not  liable  to  make  good 
damage  caused  to  the  adjoining  owner's  premises 
by  such  pulling  down  and  rebuilding,  iryer  v. 
WiUis,  23  L.  T.  463  ;  19  W.  R.  102. 

A  building  owner,  in  pulling  down  and  re- 
building a  defective  party-wall,  caused  consider- 
able damage  to  the  adjoining  owner's  house  : — 
Held,  that,  as  the  damage  was  not  caused  in 
executing  works  for  the  sole  benefit  of  the 
building  owner,  there  was  no  statutable  liability 
imposed  on  him  to  repair.    lb. 

Where  a  statute  authorized  a  company  to  re- 


move and  erect  buildings,  and  provided  a  specific 
remedy  for  parties  injured  by  such  removal  and 
erection,  the  occupier  of  a  house  adjoining  one 
which  had  been  pulled  down  and  rebuilt  by  the 
company  was  not  entitled  to  such"  remedy  in 
respect  of  an  injury  sustained  by  reason  of  the 
removal  of  a  party-wall  between  the  two  houses, 
after  a  notice  given  under  the  14  Geo.  3,  c.  78, 
although  the  company  might  not  have  strictly 
complied  with  the  requisitions  of  the  act  in 
respect  of  such  party-wall.  Rex  v.  Uungerford 
Market  Company,  2  N.  &  M.  340. 

Obstmction  of  Ancient  lights.  ]— The  18  &  19 
Vict.  c.  122,  does  not  enable  the  owner  to  re- 
build a  party  structure  so  as  to  obstruct  the 
ancient  lights  of  the  adjoining  owner.  Crofts  v. 
Haldane,  2  L.  R.,  Q.  B.  194  ;  36  L.  J.,  Q.  B.  85  ; 
16  L.  T.  116  ;  8  B.  &  S.  194. 

So  the  14  Geo.  3,  c.  78,  s.  43,  which  authorized 
the  building  or  raising  of  a  party-wall,  did  not 
protect  a  party  from  liability  for  any  collateral 
damage  resulting  from  the  building  so  erected  ; 
and  an  action  was  maintainable  by  the  occupier 
of  an  adjoining  house,  for  heightening  and  build- 
ing on  a  party  fence  wall,  whereby  his  windows 
were  darkened.  WelU  v.  Ody,  1  M.  &  "W.  452  ; 
7  C.  &  P.  410  ;  6  D.  P.  C.  95  ;  2  Gale,  12. 

In  an  action  for  such  an  injury,  no  notice  of 
action  was  necessary,  nor  was  it  necessary  to 
bring  it  within  three  months  from  the  time  of 
the  building  of  the  wall.    lb, 

V,  Proceedings, 

Votioe  of  Action.] — If  a  person,  bona  fide 
intending  to  pursue  the  authority  given  by  14 
Geo.  3,  c.  78,  erected  a  party-wall,  without,  in 
fact,  pursuing  the  directions  of  the  statute,  and 
thereby  injured  his  neighbour,  he  was  liable  to 
an  action ;  but  the  action  must  have  been  brought 
after  twenty-one  days*  notice,  and  within  three 
months  after  the  injury  done.  Pratt  v.  Hill' 
man,  6  D.  &  R.  360  ;  4  B.  &  C.  269. 

Xandamui  for  Reinstatement.]  —  Where  a 
party  had  pulled  down  a  party-wall,  thereby 
destroying  the  internal  decorations  of  his  next 
neighbour's  house,  and  rebuilt  the  wall  without 
replacing  the  decorations  : — Held,  that  it  was 
not  competent  for  the  person  so  injured  to  com* 
pel  by  mandamus  the  reinstatement  of  his  apart- 
ments under  14  Geo.  3,  c.  78,  s.  41,  but  his  remedy 
was  by  action.  Reg.  v.  Ponsford,  1  D.  &  L.  116  j 
12  L.  J.,  Q.  B.  313  ;  7  Jur.  767. 

Settlement  of  Dispatei  by  Arbitration.]— 
Although  a  co-owner  of  a  party-wall  could  not 
at  common  law  maintain  an  action  against  the 
other  co-owner  for  temporarily  undermining  the 
foundation  of  the  wall  and  replacing  it  with  a 
new  foundation  when  the  work  was  unattended 
with  danger  to  the  security  of  the  wall,  yet 
when  within  the  area  of  the  Metropolitan  Build- 
ing Act  (18  &  19  Vict.  c.  122),  such  a  work  being 
a  right  in  relation  to  a  party  structure  within 
s.  83,  sub-ss.  7, 11,  cannot  be  carried  on  when  a 
difference  arises  between  the  building  owner 
and  the  adjoining  owner  (unless  they  concur  in 
the  appointment  of  one  surveyor),  except  by  the 
awara  of  two  surveyors  and  a  third  selected  by 
them,  or  of  any  two  of  such  surveyors,  as  pro- 
vided by  s.  85,  sub-s.  7.    Standard  Bank  of 
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British  South  America  v.  ^okft,  9  Ch.  D.  68  ; 
47  L.  J.,  Ch.  654  ;  38  L.  T.  672  ;  26  W.  R.  492. 

Bat  the  rights  and  duties  of  adjoining  owners 
as  defined  by  the  Metropolitan  Building  Act, 
1855,  are  in  substitution  of  those  which  existed 
at  common  law,  and  are  not  merely  an  addition 
thereto.    J>. 


Appointment  of  Umpire.] — Where  sur- 


veyors had  been  nominated  under  the  Metro- 
politan  Building  Act,  1855,  s.  85,  to  settle 
differences  in  dispute  between  a  building  owner 
and  an  adjoining  owner  as  to  the  erection  of  a 
party-wall,  and  such  surveyors  had  refused  to 
appoint  an  umpire,  the  court  appointed  an 
umpire,  under  the  Common  Law  Prtxjedure  Act, 
1854,  notwithstanding  that  an  action  was  pend- 
ing to  settle  the  right  of  one  of  the  parties  to  an 
ancient  light  in  the  party-walL  M^'Bryde,  Ex 
partey  4  Ch.  D.  200  ;  46  L.  J.,  Ch.  153 ;  36  L.  T. 
643. 

2.  Streets  and  Pavements. 
a.  Oeneral  Bules. 

Paramonnt  Bights  Reserved  by  Owners.] — 
The  provisions  of  the  Highway  Acts  and  the 
Metropolis  Local  Management  Act,  so  far  as 
they  apply  to  roads  or  streets,  are  subordinate  to 
the  paramount  rights  reserved  by  the  owner. 
St.  Mary^  Keicington  (  Vestry')  v.  Jacobs,  7  L.  R., 
Q.  B.  47  ;  41  L.  J.,  M.  C.  72 ;  25  L.  T.  800 ;  20 
W.  R.  249. 

Naming  Streets  and  Bnmbering  Homes.] — 

The  Metropolitan  Board  of  Works  had  authority, 
under  18  &  19  Vict.  c.  120,  s.  141,  to  name  the 
street  and  number  the  houses  within  the  city  of 
London,  that  enactment  superseding  in  that 
respect  a  former  and  inconsistent  local  act,  11  & 
12  Vict.  c.  163  (the  Sewer  Act).  Daw  v.  Metro- 
politan Board  of  Works,  12  C.  B.,  N.  S.  161  ;  31 
L.  J.,  C.  P.  223  ;  8  Jur.,  N.  S.  1040  ;  6  L.  T.  353. 
See  now  25  &  26  Vict.  c.  102,  s.  87. 

Street  vesting  in  Board — Property  in  disnaed 

Street.]— The  96th  section  of  the  Metropolis 
Local  Management  Act,  1855,  provides  that  "  all 
streets  being  highways,  and  the  pavements, 
stones  and  other  materials  thereof  shall  vest  in 
and  be  under  the  management  of  the  vestry  or 
district  board  of  the  parish  or  district  in  which 
such  highways  are  situate  : " — Held,  that  what 
"  vests "  in  the  board  or  vestry  is  a  "  street 
being  a  highway,"  that  is,  the  street  if  and  so 
long  as  it  is  a  highway  ;  and  accordingly  when 
a  street  ceases  to  be  a  nighway  by  being  stopped 
up  or  diverted  or  tumeid,  and  another  suosti- 
tuted  in  lieu  thereof,  the  original  limit  for  which 
the  street  vested  having  arrived,  the  street  ceases 
to  be  vested  in  the  board  or  vestry,  and  no  words 
of  defeasance  or  divesting  are  necessary.  Al- 
though there  is  an  estate  or  interest  in  the 
material  thing — some  portion,  including  the  sur- 
face of  the  soil  over  wnich  the  street  extends — 
that  estate  or  interest  is  limited  by  reference  to 
the  period  for  which  it  is  used  in  a  particular 
way.  The  duration  or  period  of  the  estate  is 
that  during  which  the  street  is  used  as  a  high- 
way ;  and  as  future  streets  when  they  become 
highways  will  be  vested  in  the  board  or  vestry, 
so  existing  streets  when  they  cease  to  be  high- 
ways oease  to  be  vested,  the  period  of  the  estate 


vested  in  the  public  body  having  ceased  w 
the  purpose  for  which  the  streets  were  so  ve 
has  ceaiBed.  The  96th  section  gives  to  tl 
public  bodies,  over  and  above  the  easement 
passage  which  the  public  possess  and  the  pov 
of  control  and  management  of  the  roads  wi 
the  surveyor  of  highways  possessed  under 
Highways  Act,  such  right  of  property  and  s 
possessory  right  in  the  streets  as  to  em 
these  bodies  to  maintain  actions  in  respect 
that  property  or  possessory  right.  Coterdah 
aiarlton  (4  Q.  B.  D.  104)  explained.  R 
V.  St.  George,  Sovthicark  (^Vestry),  14 
D.  785  ;  49  L.  J.,  Ch.  691  ;  43  L.  T.  140  ; 
W.  R.  867  ;  44  J.  P.  680— C.  A,  Reversing 
W.  R.  366. 

UnflniBhed  Road  —  LiabiUty  to  Light.]— 
unfinished  road  (in  a  parish  mentioned  in  Sc 
dule  (A)  of  18  &  19  Vict  c,  120),  contain 
inhabited  houses  along  part  of  it,  communica 
at  one  end  only  with  another  road  contain 
houses  placed  singly  at  long  intervals.  The  i 
of  such  unfinish^  road  was  private  propei 
and  the  road  itself  had  not  been  dedicated 
the  public.  The  vestry  of  the  parish  refused 
light  the  road  under  s.  130: — Held,  that 
vestry  was  not  bound  to  treat  the  road  ai 
street  under  ss.  130,  250.  B4»g.  v.  St.  Ma 
Islington  (  Vestry),  El.,  Bl.  &  El.  743. 

Yanxhall  Bridge.]— By  a  local  lighting  a 
paving  act,  the  property  in  the  lamps  along 
road  and  on  half  of  Vauxhall  bridge  is  vested 
commissioners  ;  and  the  obligation  to  light 
road  and  half  the  bridge  is  transferred  from  i 
bridge  company  to  the  commissioners ;  and 
18  &  19  Vict.  c.  120,  ss.  90,  93,  the  property 
such  lamps  and  the  obligation  to  light  the  bri( 
are  tran^erred  from  the  commissioners  to  i 
vestry  of  Lambeth.  Reg.  v.  Lambeth  (  Vestr 
3  B.  &  S.  1  ;  31  L.  J.,  Q.  B.  252 ;  9  Jur.,  N. 
48  ;  6  L.  T.  644. 

Tramways.] — A  tramway  is  not  a  pavement 
a  street,  and  consequently  not  within  the  pow 
conferred  on  vestries  by  18  &  19  Vict.  c.  1 
s.  98.  Reg.  v.  Train,  2  B.  &  S.  640  ;  9  Cox,  C. 
180  ;  3  F.  &  F.  22 ;  31  L.  J.,  M.  C.  169  ;  8  Ji 
N.  S.  1151  ;  10  W.  R.  539. 

Bedieation  to  the  Pnblie.] — ^A  vestry  propa 
to  erect  a  public  urinal  in  a  mews,  not 
thoroughfare,  the  freehold  of  which  was  in  1 
plaintiffs  as  trustees.  The  mews  had  for  sevex 
years  or  more  been  open  to  the  public  at 
times  ;  no  barrier  had  ever  been  put  across  i 
entrance.  The  mews  had  been  lighted,  cleans 
and  paved  by  the  vestry  ;  nothing  had  ever  b€ 
paid  by  the  trustees  for  lighting,  cleansing 
paving.  The  land  adjoining  die  mews,  t 
occupants  of  which  had  the  use  of  the  me^ 
was  in  lease  during  the  whole  period.  I 
lessees  had  applied  to  the  vestry  for  leave 
make  erections  upon  and  interfere  with  the  s 
of  the  mews,  but  such  applications  were  mt 
without  the  knowledge  of  the  trustees : — He 
that  the  soil  of  the  mews  had  been  dedicated 
the  public,  and  it  was  a  "  street,"  being  a  hi| 
way  within  the  meaning  of  18  k  19  Vict  c.  i: 
s.  88.  Vernon  v.  St.  James*  Vestry,  49  L. 
Ch.  130  ;  42  L.  T.  82.  Afl^rmed,  29  W.  R.  222 
C.  A. 
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BiMdway  oror  a  Bridge.] — ^A  railway 

company  agreed  by  articles  dated  12th  June, 
1868,  with  a  water  company,  to  build  a  bridge 
to  be  devoted  to  the  use  of  the  public,  in  which 
bridge  the  water  company  might  lay  its  pipes. 
The  bridge  was  built  and  used  by  the  public 
for  eighteen  months.  By  an  indenture  of  28th 
December,  1871,  the  railway  company  cove- 
nanted with  the  water  company  to  retain  the 
possession  of  the  bridge  (subject  to  the  user 
thereof  by  the  public)  under  its  control.  The 
vestry  of  the  diistrict  paved  the  road  of  which 
the  district  formed  part : — Held,  that  the  dedi- 
cation of  the  bridge  to  the  use  of  the  public 
might  be  inferred  ;  that  the  roadway  over  it  was 
a  new  street  within  the  18  &  19  Vict.  c.  120,  and 
that  the  railway  company  was  liable  to  contri- 
bute to  the  paving  of  the  road.  North  London 
Bailway  Company  v.  St,  Mary  (.Vestry')^  Is- 
lington,  27  L.  T.  672  ;  21  W.  R.  226. 

b.  Streets  and  Boads  witliln  the  Aots. 

Open  Spaee  in  Front  of  Home.] — A.  occupied 
a  house  standing  in  a  contiguous  line  of  houses, 
in  a  district  within  18  &  19  Vict.  c.  120.  Imme- 
diately in  front  of  these  houses  was  a  paved 
public  footway,  fifteen  feet  wide,  then  a  space 
thirty  feet  wide,  then  a  public  carriage-way  fifty 
feet  wide,  then  an  intermediate  space  fifty-eight 
feet  wide,  then  a  paved  public  footway  ten  or 
twelve  feet  wide,  immediately  in  front  of  another 
continuous  line  of  houses,  facing  the  first- 
mentioned  line.  The  intermediate  spaces  be- 
tween the  footways  and  the  carriage-road  had 
always  been  made  use  of  by  the  owners  of  the 
houses  opposite,  in  such  manner  as  suited  their 
respective  occupations ;  in  some  instances  they 
had  erected  permanent  structures,  and  A.,  whose 
house  was  a  public-house,  had,  before  the  act 
came  into  operation,  placed  in  the  part  opposite 
to  his  house  a  permanent  horse-trough,  and  the 
carts  of  his  customers  stood  on  that  space  while 
the  drivers  and  horses  were  resting ;  he  had  also 
put  there  movable  seats,  and  in  summer  a  mov- 
able shed,  and  had  fixed  sockets,  which  were  let 
into  the  ground.  The  footway  was  always  left 
clear.  A.  paid  the  owner  of  the  soil  for  permis- 
sion to  use  the  intermediate  space.  The  public 
passed  over  the  intermediate  space  as  of  right, 
subject  to  the  above  described  user  of  it  by  the 
owners  of  the  houses.  Persons  wishing  to  get 
from  the  footway  to  the  carriage  road  did  so 
without  objection,  picking  their  way  where  the 
space  was  not  obstructed.  The  vestry  elected 
under  the  act  having  removed  A.*s  shed  and 
scats,  as  obstructions  within  s.  120 : — Held,  that 
the  act  did  not  justify  them,  first,  because  the 
intermediate  space  was  not  part  of  a  street 
within  the  meaning  of  the  act ;  and,  secondly, 
because  the  shed  and  seats  were  not  projections 
or  obstructions  against,  or  in  front  of,  any  house 
within  the  meaning  of  the  act.  Le  Neve  v.  Mile 
End  New  Town  (  Vestry),  8  El.  &  Bl.  1054  ;  27 
L.  J.,  Q.  B.  208  ;  4  Jur.,  N.  S.  660. 

"How  StTOOt"— What  is.]— The  words  "new 
street,"  as  used  in  the  Metropolis  Management 
Acts,  18  k.  19  Vict.  c.  120,  s.  105,  and  25  &  26 
Vict.  c.  102,  8.  77,  include  a  new  street  in  the 
ordinary  and  popular  sense  of  the  term.  Pound 
v.  Plumgtead  Board  of  Works,  7  L.  R.,  Q.  B. 
183;41  L.J.,M.C.61;25L.T.461  ;20W.B.177. 

Therefore,  a  country  lane,  which  was  bounded 


by  hedges  and  fields,  and  was  repaired  by  the 
parish  time  out  of  mind,  becomes  a  new  street 
within  the  meaning  of  those  statutes  when  houses 
are  built  along  the  sides  of  the  lane.    lb. 

Country  Lane.] — Prior  to  the  Metropolis 

Management  Act,  1855,  an  ancient  highway, 
which  was  a  country  lane,  and  had  been  repaired 
by  the  parish  from  time  out  of  mind,  existed  in 
a  district  within  the  act ;  after  the  passing  of 
that  statute,  and  before  the  passing  of  the 
Metropolis  Management  Amendment  Act,  1862, 
twenty-one  houses  were  built  along  the  side  of 
the  lane,  several  of  which  belonged  to  P. ;  after- 
wards ninety  houses  were  built  along  the  side  of 
the  lane.  N.  was  the  owner  of  the  soil  and  free- 
hold of  five  new  private  roads  leading  out  of  the 
lane ;  but  he  had  no  exclusive  occupation  or 
))Osses8ion  of  them  : — Held,  that  the  lane,  after 
the  erection  of  the  houses,  became  a  new  street 
within  the  meaning  of  the  acts  ;  that  P.  and  N. 
were  the  owners  of  land  abounding  or  abutting 
thereon,  and  that  they  were  liable  to  contribute 
to  the  expense  of  paving  the  same.    lb. 


Aneient   Bead  newly   Built   on.] — The 


Harrow-road  is  an  ancient  road,  and  was 
formerly  under  the  management  of  turnpike 
trustees  and  commissioners  until  1864,  when  the 
vestry  of  the  parish  took  charge  of  it  for  the  first 
time.  The  part  of  the  Harrow-road  eastward  of 
Elg^n-road  had  been  built  over  for  many  years. 
In  1866,  a  person  built  a  row  of  houses  called 
Frankfort- terrace  on  the  side  of  the  Harrow- 
road  on  the  part  westward  of  Elgin-road.  No 
sewer  existed  on  that  part  of  the  road,  but 
sewers  rates  had  been  levied  and  paid  in  respect 
of  the  land  adjoining  for  more  than  five  years 
prior  to  1856.  When  Frankfort-terrace  was 
built,  the  parish  constructed  a  sewer  in  that 
part  of  the  road,  and,  upon  its  completion,  the 
vestry  apportioned  the  whole  of  the  expense  of 
it  upon  the  owners  of  the. adjoining  land,  under 
the  Metropolis  Local  Management  Amendment 
Act  (25  &  26  Vict.  c.  102),  s.  52 :— Held,  that 
the  vestry  was  right,  and  that  the  road  built 
upon  was  a  new  street  within  that  section  ;  and 
that  the  owners  of  the  adjoining  land  were  liable 
to  be  assessed  for  their  respective  portions  of  the 
whole  expense.  Sawyer  v.  Paddin^ton  Vestry, 
6  L.  R.,  Q.  B.  164  ;  40  L.  J.,  M.  C.  8 ;  23  L.  T. 
662  ;  19  W.  R.  96. 

Held,  also,  that  the  word  "  street "  in  s.  53  did 
not  apply  to  a  new  street  within  s.  52.    IK 


Carriage-way    not    dedicated    to   the 


Fnblie.] — In  the  Metropolis  Management  Act, 
1862  (25  &  26  Vict.  c.  102),  s.  112,  the  expression 
"  new  street "  is  not  confined  to  streets  dedicated 
to  the  public.  St.  Mary,  Islington  (  Vestry')  v. 
Barrett,  9  L.  R.,  Q.  B.  278  ;  43  L.  J.,  M.  C.  85  ; 
30  L.  T.  11 ;  22  W.  R.  402. 

There  were  houses  on  both  sides  of  a  road,  the 
footpaths  of  which  on  each  side  had  been  paved 
by  the  vestry  of  the  parish,  and  were  used  by  the 
public.  The  carriage-way  had  never  been  dedi- 
cated to  the  public ;  the  vestry  paved  the  car- 
riage-way, and  sought  to  recover  the  expense 
from  the  owner  of  the  houses  under  18  &  19 
Vict.  c.  120,  s.  105,  on  the  ground  that  the  car- 
riage-way was  a  new  street :  —  Held,  that 
although  the  carriage-way  had  not  been  dedi- 
cated to  the  public,  it  was  a  new  street  within 
25  &  26  Vict.  c.  102,  s.  112  ;  and  that  the  owner 
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was  liable  to  pay  the  expense  of  paving  it  under 
18  k  19  Vict.  c.  120,  s.  105.    lb. 


Way  over  a  Bridge.]— A  railway  com- 
pany agreed  by  articles  dated  12th  June,  1868, 
with  a  water  company,  to  build  a  bridge  to  be 
devoted  to  the  use  of  the  public,  in  'which  bridge 
the  water  company  might  lay  its  pipes.  The 
bridge  was  built  and  used  by  the  public  for 
eighteen  months.  By  an  indenture  of  28th 
December,  1871,  the  railway  company  cove- 
nanted with  the  water  company  to  retain  the 
possession  of  the  bridge  (subject  to  the  user 
thereof  by  the  public)  under  its  control.  The 
vestry  of  the  district  paved  the  road  of  which 
the  (^strict  formed  part : — Held,  that  the  dedi- 
cation of  the  bridge  to  the  use  of  the  'public 
might  be  inferred  ;  that  the  roadway  over  it  was 
a  new  street  within  the  18  &  19  Vict.  c.  120,  and 
that  the  railway  company  was  liable  to  contri- 
bute to  the  paving  of  the  road.  iN'orf/t  I^mdon 
Bailway  Company  y,  St,  Mary  ^Vfttr-y'),  Jslinff- 
tofif  ante,  col.  337. 

Boadway  Closed  by  Gate.]— The  line  of 

houses  adjoining  the  road  terminated  at  the  cast 
end  of  the  bridge,  while  after  crossing  the  bridge 
there  was  but  one  cottage,  and  the  roadway 
ceased  to  be  a  public  thoroughfare,  being  closed 
by  a  private  gate.  A  small  portion  of  the  slope 
of  the  cutting  abutted  on  the  road,  between  the 
west  end  of  the  bridge  and  the  private  gate  : — 
Held,  that  the  railway  company  were  not  liable 
to  contribute  to  the  paving  of  the  road,  as  it 
ceased  at  the  eastern  extremity  of  the  bridge  to 
be  a  "  new  street "  within  the  meaning  of  the 
act.  London,  lirfyhton,  <j[v?.,  Ilaihvay  Covqtany 
V.  St,  aileSj  CambcrvYll  (  Vcstrt/^,  4  Ex.  D.  239  ; 
48  L.  J.,  M.  C.  186  ;  41  L.  T.  162. 


— —  Jnrisdiotion  of  Magistrate — Power  to 
Beview  Decision.] — ^A  metropolitan  police  magis- 
trate, on  a  summons  for  an  order,  under  18  &  19 
Vict.  c.  120,  88.  105,  226,  upon  the  proprietor  of 
houses  in  £>.,  alleged  to  be  a  new  street  within 
the  metropolis,  for  his  share  of  the  expenses  of 
paying  it,  after  hearing  the  parties  and  their 
evidence,  dismissed  the  summons  on  the  ground 
that  D.  was  not  a  new  street  within  the  meaning 
of  the  enactment,  because  it  was  an  old  highway. 
A  rule,  calling  on  him  to  hear  and  adjudicate  on 
the  complaint,  was  obtained,  with  a  view  of  ob- 
taining the  decision  of  the  court,  that  D.  might 
be  a  new  street  within  18  &  19  Vict.  c.  120, 
8.  105,  though  it  was  an  old  highway  : — Held,  by 
I^ord  Campbell,  C.  J.»  Wightman  and  Crompton, 
J  J.,  that  the  court  could  not  inquire  whether 
the  magistrate  came  to  a  right  conclusion  or  not, 
but  only  whether  he  had  adjudicated  ;  and,  they 
being  of  opinion  that  he  had  done  so,  the  rule 
was  discharged  without  any  expression  of 
opinion  as  to  whether  he  was  right  or  wrong  in 
his  construction  of  the  act.  Erie,  J.,  dissentiente, 
and  holding  that,  as  the  magistrate  could  not 
safely  proceed  unless  D.  was  a  new  street,  his 
decision,  that  it  was  not,  was  such  as  to  give  the 
court  jurisdiction  to  determine  whether  he  was 
right  or  wrong  in  that  decision.  Beg.  v.  Day- 
man, 7  El.  &  Bl.  672 ;  26  L.  J.,  M.  C.  128  ;  3  Jur., 
N.  S,  744. 

A  magistrate  haviDg,  upon  the  construction  of 
the  5th  rule  of  s.  26  of  18  k  19  Vict.  c.  122, 
decided  that* a  certain  place,  being  a  row  of 
houses  forming  part  of  a  line  of  thoroughfare. 


was  a  street,  the  court  declined  to  interfere  with 
his  decision.  Kewman  v.  Baker j  8  C.  B.,N.  S.  200.. 

Width  of  Beads  to  be  Laid  out  for  Building.] 
—By  25  &  26  Vict.  c.  102,  s.  98,  no  existing 
road,  passage,  or  way  being  of  a  less  width 
than  forty  feet  shall  be  here^er  formed  or  laid 
out  for  building  as  a  street  for  the  purposes 
of  carriage  traffic,  unless  such   road,  passage, 
or  way  be  widened  to  the  full  width  of  forty 
feet ;  the  measurement  to  be  taken  half  on  either 
side  from  the  centre  or  crown  of  the  roadway  to 
the  external  wall  or  front  of  the  house,  or  to 
the  fence  or  boundary  of  the  forecourt,  if  any : — 
Held,  that  this  provision  did  not  apply  where 
the  buildings  abutted  in  the  rear  upon  an  old 
lane  of  less  width  than  forty  feet.  Metropolitan 
Board  of  Works  v.  Cox,  19  C.  B.,  N.  S.  445. 


*<  Open  at  both  jEndt.'']— By  the  Metro- 


polis Management  Act,  1862  (25  &  26  Vict.  c. 
102),  s.  98,  no  road  being  of  less  width  than  forty 
feet  shall  hereafter  be  formed  or  laid  out  for 
building  as  a  street  for  the  purposes  of  carriage 
traffic  unless  such  road  be  widened  to  the  full 
width  of  forty  feet,  or  for  the  purposes  of  foot 
traffic  only  unless  such  road  be  widened  to  the 
full  width  of  twenty  feet,  "  or "  unless  such 
streets  respectively  shall  be  open  at  both  ends  : — 
Held,  that  such  street  must  be  of  the  width  pre- 
scribed and  be  also  open  at  both  ends.     MetrO' 
politan  B(tard  of  Works  v.  Steed,  8  Q.  B.  D. 
445  ;  51  L.  J.,  M.  C.  22  ;  45  L.  T.  611  ;  30  W.  R. 
891 ;  46  J.  P.  199. 


Penaltiet  for  Broaeh  of  Begolatioa.^ — In 


1864,  several  plots  of  land  abutting  on  one  side  of 
a  lane  were  sold  for  building  purposes ;  the  lane 
was  an  ancient  carriage  way,  and  had  buildings 
at  intervals,  on  both  sides,  erected  before  1862  ; 
the  lane  vaiied  in  width  from  forty-one  feet  to 
twenty-eight  feet,  which  was  the  width  opposite 
the  plots,  and  on  the  other  side  of  the  rood  was 
a  permanent  enclosure  belonging  to  a  church  and 
other  buildings  erected  before   1862.     In  July, 

1 865,  A.  bought  the  plots,  houses  having  been 
built  on  two  of  them,  the  front  walls  of  the 
houses  being  twenty-seven  feet  from  the  old 
wooden  boundary  fence  of  the  lane.  On  the 
26th  of  September,  1865,  A.  began  to  remove  this 
fence,  which  had  been  left  untouched,  and  to  sub- 
stitute a  permanent  wall  and  railing,  and  th< 
work  was  completed  on  the  14th  of  October 
On  the  6th  of  October  the  Board  of  Works  wa« 
informed  of  what  A.  was  doing,  and  in  March 

1866,  they  laid  an  information  against  him  t< 
recover  penalties  for  contravening  the  25  &  2( 
Vict.  c.  102,  ss.  98,  107.  At  the  hearing  th 
magistrate  found  that  A.,  by  taking  down  th 
old  fence  and  erecting  the  permanent  fence,  di« 
begin  to  form  and  lay  out  the  road  for  buildin; 
as  a  street  on  the  26th  of  September,  and  com 
pleted  such  forming  on  the  14th  of  October 
that  the  road  was  not  required  by  s.  98  to  h 
widened  to  forty  feet  from  the  opposite  f enc« 
but  only  to  the  width  of  twenty  feet  from  th 
centre  of  the  roadway  to  the  boundary  fence  c 
A.'s  ground  ;  and  he  convicted  A.  in  certai 
penalties  : — Held,  that  the  conviction  was  righ 
Taylor  v.  Metropolitan  Board  of  Work^y  2  L.  I 
Q.  B.  213  ;  36  L.  J.,  M.  C.  53  ;  15  W.  R.  766. 

By  25  &  26  Vict.  c.  102,  s.  98,  no  existing  roa« 
way  of  a  width  less  than  forty  feet  shall  1 
laid  out  for  building  as  a  street  for    carriai 


S41 


METROPOLIS— Jwmdtcrton. 


842 


traffic  unless  sach  road  be  widened  to  the  width 
of  forty  feet,  taken  half  on  either  side  of  the 
centre  of  the  roadway.  An  owner  of  land  had  in 
1866  erected  some  hoases  thereon,  the  gardens  in 
the  rear  of  which  abutted  upon  an  ancient  lane, 
and  some  of  the  owners  of  land  adjoining  this  lane 
had  in  1867  begun  to  form  it  into  a  street  for 
carriage  traffic  He  however  himself  had  done 
no  act  towards  forming  or  laying  out  the  lane  as 
a  street  for  the  purposes  of  carriage  traffic,  other- 
wise than  by  the  removal  in  1866  of  an  old  bank 
and  thorn-fence,  and  the  substitution  of  an  oak 
fence  three  feet  within  his  own  land,  nor  had  he 
any  intention  of  doing  any  such  act,  or  of  putting 
up  any  building  fronting  towards  the  lane : — 
Held,  that  he  had  not  committed  any  offence 
against  the  statute,  and  was  not  bound  to  set 
back  his  oak-fence,  so  as  to  leave  a  space  of 
twenty  feet  between  it  and  the  centre  of  the 
lane.  Metropolitan  Board  of  Workt  v.  Clever^ 
3  L.  R.,  C.  P.  531  ;  37  L.  J.,  M.  C.  126  ;  18  L.  T. 
723  ;  16  W.  R.  1016. 


Houses  not  in  a  Street.] — By  a  local  im- 


provement act,  no  street  was  to  be  made  of  less 
width  than  twenty-four  feet ;  and  by  s.  30,  it 
should  not  be  lawful  to  build  within  the  borough 
any  houses  with  their  fronts  facing  each  other 
which  shall  be  separated  from  each  other  by  a 
space  of  less  than  twenty-four  feet  wide  : — Held, 
that  this  section  applied  to  prohibit  the  erection 
in  a  street  in  the  borough  of  two  houses  at  the 
same  time,  with  their  fronts  facing  each  other, 
mthin  the  prescribed  distance,  and  not  to  affect 
the  erection  of  buildings  not  in  a  street.  Reg, 
T.  Sidehotham,  Bell,  C.  C.  71  ;  28  L.  J.,  M.  C. 
189  ;  7  W.  R.  450. 

OoBsent  of  Board  —  How  ^ven.]  —  B. 

was  the  owner  of  a  house,  which  had  it« 
front  and  only  entrance  in  F.  Street,  and 
behind  it  a  garden  with  a  dead  wall  at  the 
further  end.  A  new  street  was  made  parallel 
to  F.  Street,  of  which  the  dead  wall,  at  the 
end  of  B.'s  garden,  was  part  of  the  line  of 
street.  This  new  street  was  a  mews,  which  the 
Metropolitan  Board  allowed  to  be  made  of  twenty 
feet  in  width : — Held,  that  the  consent  of  the 
Metropolitan  Board  to  the  mews,  being  of  twenty 
feet  in  width,  did  not  require  to  be  under  the 
seal  of  the  board.  Paddingtim  VcMtry  v.  Bram- 
tcfW,  44  J.  P.  815. 


3.  Sewebs. 
a.  Oenaral  Powers. 

Hew  Sewors— Approval  of  Metropolitan  Board.  ] 
—By  18  &  19  Vict.  c.  120,  s.  69,  the  vestiy  of 
every  parish  mentioned  in  schedule  (A.)  shall 
make  such  sewers  as  may  be  necessaiy  for  effec- 
tually draining  their  parish,  provided  that  no 
new  sewer  shall  be  made  without  the  previous 
i4>proval  of  the  Metropolitan  Board  of  Works. 
A  mandamus  to  a  vestry  of  a  parish  command- 
ing them  to  make  such  sewers  as  might  be  neces- 
saiy for  draining  a  particular  part  of  the  parish, 
and  to  take  all  necessary  steps  in  that  behalf,  is 
defective,  first,  because  it  does  not  shew  a  duty 
to  make  the  sewers  ;  and,  secondly,  because  it 
ordered  the  vestry  to  make  them  without  shew- 
ing that  the  approval  of  the  Metropolitan  Board 
hfld  been  obtained.    Beg,  v.  St,  Zvke*s  (  Vegtry"), 


Cheliea,  1  B.  &  S.  903 ;  31  L.  J.,  Q.  B.  50 ;  8 
Jur.,  N.  S.  308  ;  5  L.  T.  744  ;  10  W.  R.  293, 

Sewer,  what  is — Bemolition.] — ^A  marsh  wall 
or  an  embankment  which  keeps  back  the  River 
Thames  at  high  tide  from  inundating  the  Isle  of 
Dogs,  is  a  sewer  within  18  &  19  Vict.  c.  120,  s. 
204,  which  prohibits  the  erection  of  any  building 
"in,  over,  or  under  any  sewer  vested  in  the 
Metropolitan  Board  of  Works,  or  in  any  district 
board,  without  their  consent,"  and  empowers  the 
board  in  whom  such  sewer  is  vested  to  demolish 
the  same.  Poplar  Board  of  WorJt^  v.  Knight j 
El.,  Bl.  &  El.  408  ;  28  L.  J.,  M.  C.  37  ;  5  Jur.,  N, 
S.  196. 

Compensation  —  Without    Purohase.]  —  The 

powers  conferred  on  the  Metropolitan  Board  of 
Works  by  18  &  19  Vict.  c.  120,  s.  135,  arc  uncon- 
trolled by  the  150th  to  153rd  sections  ;  and  the 
board  is  empowered  under  the  former  section  to 
make  such  sewers  as  they  shall  think  fit,  on  com- 
pensating the  owners  of  property  for  the  damage 
occasioned  thereby,  without  being  required,  under 
the  latter  sections,  to  buy  the  land  under  which 
they  carry  their  works,  or  easements  therein,, 
from  the  owner.  JIughes  v.  Metropolitan  Board 
of  Works,  7  Jur.,  N.  S.  986  ;  4  L.  T.  318  ;  9  W, 
R.  517. 

The  metropolitan  board  may  execute  any 
works  comprised  within  the  terms  of  18  &  19 
Vict.  c.  120,  s.  135,  making  compensation  for 
damage,  without  first  acquiring  the  land  under 
ss.  150 — 153,  and  The  Lands  Clauses  Act,  8  &  & 
Vict.  c.  18,  notwithstanding  that  the  works  may 
be  of  such  a  character  as  to  involve  an  actual 
taking  of  land,  and  may  be  within  the  powers, 
of  ss,  150  and  153.  North  London  B4iilway 
Covipany  v.  Metropolitan  Board  of  Works ^  1 
Johnson,  405 ;  28  L.  J,,  Ch.  909 ;  5  Jur.,  N.  S. 
1121. 

Bight  to  Lateral  Support] — A  sewer  made  by 
the  metropolitan  commissioners  of  sewers  under 
the  powers  vested  in  them  by  11  &  12  Vict.  c. 
1 12,  was  transferred  to  the  Metropolitan  Boaixl 
of  Works  by  18  &  19  Vict.  c.  120  :— Held,  that 
these  acts  gave  the  board  no  right  to  any  lateral 
support  for  the  sewer  by  the  land  of  the  adjacent 
owners.  Metropolitan  Board  of  Works  v.  Metro- 
politan Railway  Company,  3  L.  R.,  C.  P.  612  ;. 
37  L.  J.,  C.  P.  281  ;  19  L.  T.  10  ;  16  W.  R.  1117. 
Affirmed  on  appeal,  4  L.  R.,  C.  P.  192  ;  38  L.  J., 
C.  P.  172  ;  19  L.  T.  744  ;  17  W.  R.  416— Ex. 
Ch. 

Choioo  of  Materiali — Contravention  of  Notice.] 

— A  vestry,  in  exercise  of  the  powers  given  by 
19  &  20  Vict.  c.  120,  s.  76,  served  the  plaintiff 
with  a  notice,  requiring  him,  in  the  construction 
of  the  drainage  to  certain  houses  which  were 
being  erected  by  him  in  their  district,  to  use  stone- 
ware pipes  of  the  best  quality.  The  plaintiff 
used  pipes  of  the  Aylesford  manufacture,  as 
coming  within  the  description  of  stoneware  men- 
tioned in  the  notice ;  but  to  them  the  vestry,, 
who  required  pipes  of  Lambeth  manufacture,  or 
of  manufacture  similar  to  that  of  Lambeth,  to 
be  used,  objected ;  and  they  refused,  unless  their 
requisitions  were  complied  with,  to  make  an 
opening  into  the  main  sewer  for  his  drainage. 
The  plaintiff  thereupon  made  the  opening  him- 
self, and  completed  his  drainage  by  means  of 
Aylesford  pipes  : — Held,  that  the  act  gave  the 
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vestry  the  right  to  determine  which  of  the  two 
materials  should  be  ased  ;  and  it  appearing  that 
the  evidence  of  scientific  men  as  to  the  compara- 
tive merits  of  the  two  manufactures  was  con- 
flicting, refused  to  grant  an  injunction,  but  dis- 
missed the  bilJ,  with  costs.  Austin  v.  St.  Mary^ 
Lambeth  (^Vestry),  27  L.  J.,  Ch.  677 ;  4  Jur.,  N. 
8.  274,  1032. 

b.  liiability  for  Nniaanoe. 

No  Authority  to  Croato  a  Vuifanoe.] — ^The 
Metropolitan  Board  of  Works  is  not  authorized 
by  18  &  19  Vict.  c.  120,  s.  135,  to  turn  into  a 
navigable  river  or  stream  the  sewage  of  an  entire 
<iistrict  (which  has  not  previously  been  drained 
into  such  river  or  stream),  so  as  to  create  a 
nuisance.  At t.- Gen.  v.  Metropolitan  Board  qf 
Works,  1  H.  &  M.  298  ;  9  L.  T.  139 ;  11  W.  R. 
«20. 

Pollution  of  Private  Stream — Aetion  for.] — 

A  local  board  of  works,  in  executing  drainage 
works  in  its  district,  polluted  a  stream,  which  in 
its  onward  course  flowed  through  the  plaintiff's 
land,  out  of  the  district,  and  by  such  pollution 
caused  an  injury  to  the  plaintiff  : — Held,  that  his 
remedy  was  by  action,  and  not  under  the  com- 
pensation clauses  of  the  18  &  19  Vict.  c.  120,  the 
local  board  not  having  any  power  to  foul  a  stream 
belonging  to  other  persons.  Cator  v.  Letoisham 
Board  of  WorJts,  5  B.  &  S.  115  ;  34  L.  J.,  Q.  B. 
74  ;  11  Jur.,  N.  S.  340  ;  13  L.  T.  212  ;  13  W.  R. 
554— Ex.  Ch. 

Bight  of  Local  Board  to  Brain  into  Metropoli- 
tan Sewers.]— The  Metropolitan  Board  of  Works 
took  into  their  drainage  system  a  natural  brook, 
<»lled  the  Stamford  Brook.  That  brook  was  the 
natural  means  of  drainage  for  the  Acton  district, 
which  was  outside  the  metropolitan  area,  and  the 
inhabitants  of  that  district,  and  the  defendant 
board,  on  becoming  the  sanitary  authority  of 
the  district,  had  used  for  that  purpose  that  part 
of  the  brook  which  was  in  their  district.  By 
this  means,  ag  the  Acton  district  increased,  the 
sewers  of  tlie  metropolitan  board,  as  they  said, 
became  overburdenwi  with  sewage  coming  from 
outside  their  area,  and  they  requested  the  defen- 
dant board  to  send  their  sewage  some  other  way. 
They,  however,  refused  to  do  so,  and  claimed  a 
right  to  drain  into  the  metropolitan  board's 
sewers.  These  proceedings  then  were  instituted 
by  the  metropolitan  b(»rd : — Held,  that  the 
defendant  board,  although  they  had  a  statutory 
•duty  to  compel  the  drainage  of  their  district, 
were  in  no  different  position  as  regards  the 
plaintiff  board  than  an  ordinary  riparian  owner 
was  as  regards  another  riparian  owner  lower 
'down  on  the  same  stream,  and  that,  apart  from 
the  sewage  of  such  persons  as  had  acquired  a 
prescriptive  right  to  drain  into  the  sewers  of 
the  plaintiff  board,  they  could  not  be  made  to 
receive  the  sewage  of  the  Acton  district ;  and 
that  an  injunction  must  be  granted  to  restrain 
the  defendant  board  from  draining  into  the 
plaintiff  board's  sewers  in  the  future.  As  to 
existing  drains,  as  to  those  which  were  made 
before  the  defendant  board  came  into  existence, 
they  could  not  be  interfered  with  ;  and  as  to 
those  made  si^ce,  under  the  circomstances  of  the 
case,  they  would  not  be  interfered  with.  Attor~ 
n/'y- Generals.  Acton  Local  Board,  22  Ch.  D. 


221  ;  52  L.  J.,  Ch.  108  ;  47  L.  T.  610 ;  31  W.  I 
153. 

Main  Bralnage — ^Bi^ht  of  Persons  outsid 
Metropolitan  Area  to  nse  Brainage.]— The  M< 
tropolis  Management  Act,  1855,  vested  in  tl 
plaintiffs  an  open  sewer,  called  the  Btamfoz 
Brook.  The  Metropolis  Management  Amenc 
ment  Act,  1862,  s.  Gl,  enacted  that  no  perse 
should  make  or  branch  any  sewer  or  drain,  c 
make  any  opening  into  any  sewer  vested  in  tl 
plaintiffs,  without  their  previous  consent  i 
writing  ;  provided  that  any  person  might,  wit 
such  consent,  at  his  own  expense,  make  or  branc 
any  drain  into  any  such  sewer  in  such  manni 
as  the  plaintiffs  should  direct.  After  the  passis 
of  the  Act  of  1865,  the  plaintiflfs  nllowed  four  ol 
cottages  belonging  to  the  defraidants,  on  Ian 
just  outside  the  metropolitan  area  and  bounde 
by  the  Stamford  Brook,  to  continue  to  drai 
through  an  eighteen-inch  brick  drain  int 
Stamford  Brook.  They,  subsequently,  at  tl 
request  of  the  defendajits,  who  paid  half  tl 
cost,  covered  in  the  brook  and  converted  it  inl 
a  main  sewer.  When  they  did  this,  they  mac 
a  drain-eye  in  the  newly-covered-in  sewer  as 
communication  for  the  eighteen-inch  drain.  Tl 
defendants  afterwards  built  other  cottages  o 
the  same  land,  and  claimed  the  right  to  use  tl 
eighteen-inch  drain  for  the  purpose  of  dralnii 
the  new  cottages  through  the  communicatic 
into  the  sewer : — Held,  1.  That  as  the  defei 
dants  had  not  proved  any  prescriptive  right  1 
use  the  eighteen-inch  drain  for  the  sewage  < 
the  new  cottages,  nor  obtained  the  written  coi 
sent  of  the  plaintiffs  for  that  purpose  under  s.  ( 
of*  the  Act  of  1862,  they  were  not  entitled  to  m 
the  eighteen-inch  drain  for  any  other  purpose 
than  those  for  which  they  used  it  when  tl 
brook  was  c6vered  in.  2.  That,  therefore,  tl 
plaintifb  were  entitled  to  an  injunction  1 
restrain  the  defendants  from  permitting  the 
additional  cottages,  or  any  buildings  other  the 
the  four  old  cottages,  to  drain  into  the  Stan 
ford  Brook.  Metropolitan  Bimrd  of  Works 
Londan  and  North-Western  Bailtoay  Compan 
17  Ch.  D.  246  ;  60  L.  J.,  Ch.  409  ;  44  L.  T.  27t 
29  W.  R.  693— C.  A. 

Semble,  that  if  the  plaintiffs  had  given  the 
written  consent  and  fixed  the  size  of  the  con 
municatioi\  under  the  6l8t  section  of  the  Act  < 
1862,  the  defendants  could  then  have  used  tl 
eighteen-inch  drain  to  the  full  extent  of  i 
capacity  for  all  purposes.    Ih. 

Interference  with  Brain — Threatened  Tresp&i 
and  Proceedings — lujnnetion.] — A  dispute  ha* 
ing  arisen  between  the  defendants,  a  local  auth< 
rity,  and  the  plaintiff,  about  a  drain  which  tl 
plaintiff  had  interfered  with,  the  defendants  gai 
notice  to  the  plaintiff  that  they  would  enter  c 
his  land  and  reinstate  the  drain  ;  but  they  afte 
wards  abandoned  their  intention,  and  instes 
took  proceedings  against  him  before  the  magi 
trates.  The  plaintiff  then  brought  an  actic 
against  the  defendants,  claiming  an  injunctic 
to  restrain  defendants  from  tres^mssing  and  pr 
ceeding  before  the  magistrate.  In  the  stat 
ment  of  claim  the  plaintiff  did  not  in  tern 
allege  that  the  defendants  threatened  ai 
intended  to  trespass  on  the  land  : — Held,  thi 
as  no  intention  to  commit  a  trespass  was  prov< 
or  alleged,  the  plaintiff  had  not  made  out  h 
case  for  an  injunction  against  the  trespass  ;  aE 
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that  being  so,  the  court  had  no  jurisdiction  to 
restrain  the  proceedings  before  the  magistrate. 
Stannard  v.  St,  Giles,  Camheruoell  (Vestry^,  20 
Ch.  D.  190  ;  51  L.  J.,  Ch.  629  ^  46  L.  T.  243  ;  30 
W.  R.  693— C.  A. 

4.  Urinals. 

Pow«r  of  Yeitiy  to  proyide— Vnisanee.]— 
Under  the  Metropolis  Local  Management  Act, 
18  &  19  Vict,  c  120,  8.  88,  the  vestry  has  power 
to  provide  and  maintain  urinals  in  situations 
where  they  deem  such  accommodation  to  be 
lequired : — Held,  bj  Malins,  V.-C,  that  any 
question  whether  one  place  or  another  was  more 
fit  for  the  erection  of  a  urinal  must  be  left  to  the 
decision  of  the  vestiy ;  but  that  the  vestry  would 
be  controlled  by  the  court  if  they  acted  in  an 
unreasonable  manner  and  occasioned  a  nuisance 
to  the  owners  of  adjoining  property.  But  held, 
by  the  Court  of  Appeal,  that  as  the  erection  of  a 
nrinal  was  not  necessarily  a  nuisance,  the  pro- 
vision of  the  act  authorizing  the  vestry  to 
erect  urinals  did  not  empower  &em  to  erect  one 
where  it  would  be  a  nuisance  to  the  owners  of 
adjoining  property,  there  being  no  woids  in  the 
act  whidh  expressly  or  by  necessary  implication 
authorized  them  to  create  a  nuisance.  Vernon  v. 
St,  JameM,  Westminster  QVeHry^  16  CHi.  D.  449  ; 
50  L.  J.,  Ch.  81 ;  44  L.  T.  229 ;  29  W.  R.  222— 
C.  A. 

Powor  to  iupproM  Vnisaiioes.]— A  vestry, 

acting  under  the  powers  of  18  &  19  Vict.  c.  120, 
8.  88,  resolved  to  erect  a  urinal  in  a  situation 
where  the  vestry  deemed  such  accommodation 
was  required  by  the  public^  but  where  B.  and 
other  occupiers  of  nouses  considered  that  it 
wonld  be  a  private  nuisance ;  and  the  court 
granted  an  injunction,  on  the  grounds  that  the 
act  conferred  no  power  to  enable  the  vestry  to 
erect  that  which  would  be  a  nuisance  to  any  one  ; 
that  the  vestry  had  no  power  to  suppress  nui- 
sances ;  and  that  the  act  conferred  no  arbitrary 
power,  which  appeared  to  have  been  exercised, 
on  the  metropolitan  vestries.  Biddnlph  v.  St. 
6eorge*s,  Hanorer-square  (  Vestry),  33  £.  J.,  Ch. 
411 ;  9  Jur.,  N.  8.  434  ;  8  L.  T.  44  ;  11  W.  R. 
524. 

Bat,  on  appeal,  the  court,  being  satisfied  upon 
the  evikience  that  the  urinal  intended  would  not 
of  necessity  be  a  public  nuisance,  and  also  that 
it  was  neither  certain  nor  probable  that  the 
vestry  was  exceeding  nor  would  exceed  its  powers, 
and  that  the  vestry  was  not  influenced  oy  any 
improper  motive,  dissolved  the  injunction.  S.  C, 
3  De  G.,  J.  &  S.  493 ;  33  L.  J.,  Ch.  411  ;  9  Jur.,  N. 
S.  953  ;  8  L.  T.  568  ;  11  W.  R.  739— L.  J. 

Porpotual  Iigimetion— Oronnd  for.]— The  in- 
tended  erection  by  a  vestry,  acting  under  the 
powers  given  by  s.  88  of  19  k  20  Vict.  c.  120,  of 
a  urinal  in  a  mews  (which,  in  the  opinion  of  the 
court,  was  a  highway  within  s.  96  of  the  act)  at 
a  distance  of  eight  feet  from  the  back  door  of  the 
plaintiff  A.  and  the  cellar  entrance  of  the  plain- 
tiff B.,  and  quite  close  to  a  narrow  passage  down 
which  several  voung  females  had  to  pass  daily  on 
their  way  to  the  show  rooms  of  the  plaintiff  C. : 
— ^Held,  to  be  such  a  nuisance  as  to  afford  ground 
for  a  perpetual  injunction.  Vernon  v.  St.  James, 
Westminster  (  Vestry'),  per  V.-C.  M.,  supra. 


5.  Water-closets. 


Power  to  Order.]— Under  18  ic  19  Vict.  c.  120, 
s.  81,  the  vestry  or  district  board  of  a  parish  is> 
empowered,  in  the  case  of  an  insufficient  privy, 
to  direct  its  conversion  into  a  water-closet.  St^ 
Luke,  Middlesex  ( Vestry)  v.  Lewis,  1  B.  dc  H. 
865  ;  31  L.  J.,  M.  C.  33  ;  8  Jur.,  N.  S.  432  ;  6  L, 
T.  608  ;  10  W.  R.  120. 

Power  to  make  General  Bnloi.] — A  metro- 
politan district  board  of  works  has  not  authority 
under  18  &  19  Vict.  c.  120,  to  lay  down  any 
general  or  arbitrary  rule  requiring  owners  or 
occupiers  of  houses  situate  within  its  district  to 
convert  privies  into  water-closets.  l^nlUer  v. 
Wandsworth  Board  of  Works,  2  De  G.  &  J.  261  ; 
27  L.  J.,  Ch.  342  ;  4  Jur.,  N.  S.  293. 

A  district  board  of  works  made  an  ex  parte 
order  on  a  party  to  turn  into  water-closets  the 
privies  attached  to  cottages  belonging  to  him, 
and  on  his  failing  to  do  so,  they  proceeded  to 
enter  upon'the  premises  for  the  purpose  of  doing 
it  theniselves.  The  oider  appeared  to  have  been 
made,  not  with  regard  to  the  state  of  this  par- 
ticular property,  but  in  consequence  of  a  previous 
determination  to  substitute  water-closets  for 
privies  throiighout  the  district : — Held,  that  the 
board  was  exceeding  its  statutory  powers,  and 
ought  to  be  restrained  from  entermg  on  the 
property  for  the  purpose  of  making  the  altera- 
tion.   Ih, 


6.  Removal  of  Dust,  &g. 

Obligation  to  Bemoye — Bight  of  Party  Re- 
moving under  Contraot  to  ** Tots.'']— By  the 

Metropolis  Management  Act,  1855,  s.  127,  a 
duty  is  imposed  on  a  vestry  of  collecting  and 
removing  all  dirt,  ashes,  rubbish,  and  filth  in  or 
under  houses  and  places  within  their  parish. 
Plaintiff  contracteil  with  defendants  for  the  pur- 
chase of  the  dust,  filth  atid  refuse  which  should 
be  collected  by  their  servants  from  the  houses, 
&c.,  in  the  parish  of  P.  In  each  house  there  was 
a  repeptacle  called  a  dust-bin,  the  contents  of 
which  were  put  into  baskets  by  the  scavengers, 
and  thence  into  carts  by  the  vestry,  and  con- 
ducted to  the  brickfields  of  the  plaintiff.  The 
dust-bins  contained,  in  addition  to  dust,  a  num- 
ber of  articles  known  as  "  tots,"  of  more  or  less 
value,  thrown  away  by  the  occupiers  of  the 
houses  or  their  tenants,  for  the  purpose  of  being 
taken  away  by  the  dust-carts  and  got  rid  of  : — 
Held,  that  the  plaintiff  was  not  entitled  to  these 
"'■  tots  "  under  the  terms  of  his  contract  with  the 
vestiy,  inasmuch  as  there  was  no  obligation  on 
the  part  of  the  latter  under  18  &  19  Vict.  c.  120, 
s.  126,  to  remove  them,  and  the  contract  must  be 
construed  to  include  only  such  things  as  the 
vestiy  were  compelled  by  the  statute  to  take 
away.  Collins  v.  Paddington  Vestry,  48  L.  J., 
Q.  B.  345  ;  40  L.  T.  843  ;  27  W.  R.  604. 

<<  Beftue  of  a  Trade,'*  what  is.]  —  Ashes 
arising  from  coals  burnt  in  the  furnace  of  a  steam- 
engine  used  for  the  purpose  of  sawing  and  lifting 
timber  and  other  material  for  cariying  on  the 
business  of  a  pianoforte  manufacturer,  are  ^'  refuse 
of  a  trade,  business,  or  manufacture,"  within  the 
Metropolis  Management  Act,  1855  (18  &  19  Vict. 
c.  120),  B.  128.  Gay  v.  Cadhy,  2.C.  P.  D.  391  ; 
46  L.  J.,  M.  C.  260 ;  36  L.  T.  410. 

Semble,  that  the  ashes  of  coals  conmuned  in  an 
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hotel  or  a  bakery  are  refuse  within  the  meaning 
of  the  same  section.    Ih, 


7.  Hospitals. 

Power  of  District  Board  to  eroct  8mall-pox 
Hospitals— Vvisanee. — The  Metropolitan  Poor 
Act,  1867  (30  Vict.  c.  6)  authorizes  the  formation 
of  districts  and  district  asylums  for  the  care  and 
•cure  of  sick  and  infirm  poor,  creates  corporations 
for  that  purpose,  gives  authority  to  the  poor  law 
board  (now  the  local  government  board)  to  issue 
directions  to  these  corporations,  enables  them  to 
purchase  lands  and  erect  buildings  for  the  pur- 
poses of  the  act,  and  makes  the  rates  of  parishes 
and  unions  liable  for  the  outlay  thus  incurred. 
But  it  does  not,  by  direct  and  imperative  pro- 
visions, order  these  things  to  be  done,  so  that  if, 
in  doing  them,  a  nuisance  is  created  to  the  injury 
of  the  health  or  property  of  persons  resident  in 
the  neighbourhood  of  the  place  where  the  land  is 
purcha^,  or  the  buildings  erected,  it  does  not 
afford  to  these  acts  a  statutory  protection.  And 
therefore,  whei'e  such  nuisance  was  found  as  a 
fact : — Held,  that  the  district  board  could  not 
set  up  the  statute,  nor  the  orders  of  the  poor 
law  board  under  it,  as  an  answer  to  an  action,  or 
to  prevent  an  injunction  issuing  to  restrain  the 
board  from  continuing  the  nuisance.  Metropolitan 
Asylum  Biitriet  v.  Hill,  6  App.  Cas.  193  ;  60 
L.  J.,  Q.  B.  363 ;  44  L.  T.  663  ;  29  W.  B.  617  ; 
45  J.  P.  664— H.  L.  (E.). 


8.  Commons  and  Becseation  Gbounds, 

Commons — ^Validity  of  Bye-Laws  for  the  Pre- 
servation of  Order  on.] — By  a  scheme  made  under 
the  Metropolitan  Commons  Act,  1866,  and  con- 
firmed by  the  Metropolitan  Commons  Supple- 
mental Act,  1877,  it  was  provided  that  a  common 
should  be  dedicated  to  the  use  and  recreation  of 
the  public  as  an  open  and  unenclosed  space  for 
ever,  and  the  Metropolitan  Board  of  Works  were 
empowered  to  frame  bye-laws  and  regulations  for 
the  prevention  of  nuisances  and  the  preservation 
of  order  on  the  common.  The  Metropolitan 
Board  of  Works  made  a  bye-law  prohibiting  the 
delivery  of  any  public  speech,  lecture,  sermon, 
or  address  of  any  kind,  except  with  the  written 
permission  of  the  board  first  obtained,  and  upon 
such  portions  of  the  common  and  at  such  times 
as  might  be  by  such  written  permission  directed 
and  sanctioned  by  the  board  : — Held,  that  such 
bye-law  was  valid.  No  right  on  the  part  of  the 
general  public  to  hold  meetings  on  a  common  is 
known  to  the  law.  De  Morgan  v.  Metropolitan 
Board  of  Works,  5  Q.  B.  D.  155  ;  49  L.  J.,  M.  C. 
51  ;  42  L.  T.  238  ;  28  W.  R.  489  ;  44  J.  P.  296. 

Recreation  Grounds.] — 26  Vict.  c.  13  only 
applies  to  cases  where  land  by  act  of  parliament 
or  otherwise  has  been  vested  in  trustees,  or  irre- 
vocably set  apart  for  the  use  and  enjoyment  of 
the  inhabitants  of  a  square  or  a  street,  and  it 
gives  no  power  to  deprive  the  owner  of  his  bene- 
ficial interest  in  property  where  he  has  not  given 
it  up.  Tulk  V.  Metropolitan  Board  of  Works^ 
3  L.  R.,  Q.  B.  94  ;  37  L.  J.,  Q.  B.  11.  Affirmed 
on  appeal,  3  L.  R.,  Q.  B.  682 ;  87  L.  J.,  Q.  B.  272  ; 
19  L.  T.  18  ;  16  W.  R.  986--Ex.  Ch. 

Parks — Conviction  for  Infringing  Bnles.l — By 
the  Parks  R^^^lation  Act,  1872  (35  k  36  Vict.  c. 


16),  8.  9,  any  rule  made  in  pursuance  of  the  first 
schedule  to  this  act  shall  be  forthwith  laid  before 
both  houses  of  parliament,  if  parliament  be 
sitting,  or  if  not,  then  within  three  weeks  after 
the  beginning  of  the  then  next  ensuing  session 
of  parliament ;  and  if  any  such  rules  shsdl  be  dis- 
approved of  by  either  house  of  parliament  within 
one  month  after  the  same  shall  have  been  so  laid 
before  parliament,  such  rules,  or  such  parts 
thereof  as  shall  be  disapproved  of,  shall  not  be 
enforced  : — Held,  that  rules  made  during  the 
recess  came  into  operation  and  remained  in  force 
until  disapproved  of  by  parliament ;  and  a  con- 
viction for  infringing  such  rules  was  valid. 
Bailey  v.  Williamsan,  8  L.  R.,  Q.  B.  118 ;  42 
L,  J.,  M.  C.  49  ;  28  L.  T.  28  ;  21  W.  R.  404. 

Held,  also,  that  there  was  no  right  in  the 
public  to  hold  meetings  in  the  royal  parks,  and 
therefore  there  was  no  right  interfered  with 
within  s.  11  ;  and  that  the  conviction  was  there- 
fore right.    lb. 

III.  LIABILITY  TO  MAKE  COMPENSATION 
IN  EXECUTION  OP  WORKS. 

Obstmction  of  light — ^No  Agreement.] — By 
two  acts  of  Geo.  3,  a  vestry  was  empowered  to 
alter  the  levels  of  streets  without  compensating 
those  injured  by  such  alteration.  The  Metropo- 
lis Local  Management  Act  enables  a  vestry  to 
purchase  any  right  or  easement  over  any  land 
which  may  be  necessary  for  the  execution  of 
works  undertaken  by  them  ;  it  also  incorpoiiites 
the  Lands  Clauses  Act,  1846,  but  excludes  the 
operation  of  ss.  16 — 68,  being  those  sections 
\^ich  relate  to  **  the  taking  of  lands  otherwise 
than  by  agreement ; "  and  by  s.  247,  it  repeals 
all  acts  which  are  Inconsistent  with  it.  The 
vestry,  in  raising  the  level  of  a  street  under  its 
stAtutory  powers,  obstructed  the  light  of  and  the 
entrances  to  the  plaintiffs  houses,  and  refused 
to  enter  into  any  agreement  with  him  or  to  pay 
any  compensation : — Held,  that  in  the  absence 
of  any  agreement  between  the  plaintiff  and  the 
vestry,  the  plaintiff  was  not  entitled  to  compen- 
sation, as  s.  68  of  the  Lands  Clauses  Act  was 
not  incorporated ;  and  that  the  vestiy  was 
acting  under  the  acts  of  Geo.  3,  which  were  not 
repealed  by  the  Metropolis  Local  Management 
Act.  Baker  v.  St.  Marylebone  (  Vettry^,  36  L, 
T.  129  ;  24  W.  R.  848. 

Temporary  Obstmetion.] — The  mere  tempo- 
rary obstruction  of  access  to  premises,  though 
it  may  cause  some  inconvenience  and  loss  of 
business  to  the  occupier,  is  not  a  damage  in. 
respect  of  which  he  is  entitled  to  claim  compen- 
sation under  18  &  19  Vict.  c.a20,  ss.  136,  225. 
If  erring  v.  Metropolitan  Board  of  Works,  19  C. 
B.,  N.  8.  610. 

Obstmetion  of  Publie  Way.]— Where  the 
occupier  of  premises  near  the  Thames  had  been 
used  to  draw  water  from  the  river,  and  to  bring 
barges  to  a  draw-dock,  as  public  rights,  and 
not  as  rights  attached  to  the  premises,  and  was 
obstructed  in  the  enjoyment  of  these  rights  by 
the  works  of  the  embankment : — Held,  that  he 
could  not  claim  compensation  under  the  Lands 
Clauses  Act,  1846,  s.  68.  Beg.  v.  Metropolitun 
Board  of  Work*,  4  L.  R.,  Q.  B.  368 ;  38  L.  J., 
Q.  B.  201 ;  17  W.  R.  1094. 

Constmetion  of  Sewer.] — ^By  II  &  12  Vict. 
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c  112,  8.  38,  power  is  given  to  the  commissioners 
of  sewers  to  constract  sewers,  and    to  mtkke 
compensation   for  damage  done   thereby,   and 
compensation  was  to  be  made  oat  of  rates  to  be 
levied  nnder  the  act.     By  18  &  19  Vict.  c.  120, 
s.  145,  the  ICetropolitan  Board  of  Works  was 
appointed  to  take  the  place  of  the  commissioners 
of  sewers,  and  no  action  against  the  commission- 
ers was  to  abate,  bat  to  contlnae  against  the 
metropolitan  board.    By  s.  148,  the  property  of 
the  commissioners  is  vested  in  the  board,  and 
money    recoverable  from   the    former  is  made 
recoverable  from  the  hitter,  and  all  liabilities 
whidi,  nnder  11  Ac  12  Vict.  c.  112,  were  charged 
on  or  payable  ont  of  any  rates  levied  thereunder, 
are  oontinaed  in  fall  force  and  charged  on  the 
district  as  before.     In  an  action  against  the 
metropolitan    board   for  damage  done  by  the 
commissioners  of  sewers  in  the  constraction  of 
works  several  years  before  action : — Held,  that 
the  Metropolitan  Board  of  Works  was  liable. 
Ptttiward  V.  Metropolitan  Board  of  Works,  19 
C.  B.,  N.  8.  489  ;  34  L.  J.,  C.  P.  301  ;  11  Jur., 
N.  S.  932  ;  12  L.  T.  764. 

The  mere  constraction  of  a  sewer  by  the 
Metropolitan  Board  of  Works  does  not  give  the 
owners  of  the  adjacent  lands  a  right  to  compen- 
sation nnder  the  Sewers  Act,  11  &:  12  Vict.  c.  112, 
as.  69  and  70.  Mertropolitan  Board  of  Works  v. 
Metropolitan  Railway  Compnny,  3  L.  R.,  C.  P. 
€12 ;  37  L.  J.,  C.  P.  281  ;  19  L.  T.  10  ;  16  W.  R. 
11 17.     ^1x4^  see  eases  ante,  col.  342. 

Brmining  Pond..] — In  a  field,  situate  upon  a 
bed  of  gravel,  there  had  existed  from  time 
immemorial  a  pond,  formed  in  the  gravel  sur- 
face, underlying  which  was  a  natural  basin  of 
clay.  The  pond  was  the  result  of  the  percolation 
of  water  from  the  adjoining  high  lands  into  the 
gravel,  whence,  being  confined  by  the  substratum 
of  clay,  it  rose  to  the  surface,  and  formed  the 
source  of  a  rivulet  supplying  the  owner's  house, 
garden,  fcc.  The  Metropolitan  Board  of  Works, 
in  pursuance  of  their  powers  under  11  &  12 
Vict.  c.  112,  and  in  order  to  drain  a  district 
within  the  limits  of  their  commission,  con- 
structed a  sewer  along  the  highway  at  a  short 
distance  from  the  pond,  cutting  through  the  beds 
of  clay  and  gravel,  and  thereby  draining  and 
diverting  the  percolating  water,  so  as  to  leave 
the  pond  and  rivulet  permanently  dry  : — Held, 
that  the  case  was  to  be  treated  as  though  the 
pond  had  never  been  in  existence,  and  that  the 
owner  was  not,  therefore,  entitled  to  compensa- 
tion for  the  abstraction  of  the  water.  Meg.  v. 
Mrtropolitan  Board  of  Works,  3  B.  &  S.  710 ; 
32  L.  J.,  Q.  B.  106 ;  9  Jur.,  N.  S.  1008 ;  11  W. 
R.  492. 

The  Metropolitan  Board  of  Works  constructed 
a  sewer  on  the  high  road,  and  the  Lewisham 
District  Board  made  a  branch  sewer  running 
into  it.  The  combined  effect  of  the  two  was,  to 
drain  an  ornamental  pond  and  rivulet  on  the 
adjoining  lands  of  the  plaintiff: — Held,  first, 
that  neiUier  of  the  boards  was,  in  respect  to  the 
diversion  of  the  water,  to  be  treated  as  clothed 
with  the  rights  or  obligations  of  adjoining  land- 
owners. Stainton  v.  Woolryeh,  23  Beav.  226 ; 
26  L.  J.,  Ch.  300  ;  3  Jur.,  N.  8. 267. 

Held,  secondly,  that  they  had  not  exceeded 
their  statutory  right,  so  as  to  be  liable  to  be 
restrained  by  injunction.    Ih. 

Held,  thirdly,  that  if  either  of  the  boards  was 
producing  injury  to  the  plaintiff  by  the  unskilful 


or  improper  construction  of  the  sewer,  the  court 
would  interfere  to  prevent  it.    lb. 

Held,  fourthly,  that  such  not  being  the  case, 
the  rights  of  the  plaintiff  were  limited  to  a  claim 
for  compensation  under  11  &  12  Vict  c.  112, 
8.  50,  and  18  &  19  Vict.  c.  120,  s.  86.     Ih, 

Compulsory  Purchase  of  Lands — Xaking  of 
Streets.] — ^By  certain  local  acts  power  was  given 
to  trustees  to  purchase  land  to  make  a  road,  pay- 
ing the  owners  a  rent ;  land  was  so  acquired 
from  the  plaintiffs*  predecessors,  and  a  rent  paid 
for  it  till  1863  ;  in  that  year,  by  the  Metropolis 
Roads  Act,  1863,  so  much  of  the  road  as  was 
within  any  of  certain  parishes  was  to  be  main- 
tained by  that  parish,  "  and  all  quit  rents  and 
other  outgoings  payable  in  respect  thereof"  to 
be  paid  as  part  of  the  expenses  of  maintaining 
the  same.  Part  of  the  land  acquired  from  the 
plaintlfb'  ancestors  was  in  a  parish : — Held,  that 
an  action  lay  for  the  rent,  but  that  only  a  pro- 
portionate part  of  the  rent  could  be  recovered 
from  the  parish.  Sansom  v.  St.  Leonard  (  Vestry), 
Shoreditch,  4  L.  R.  654  ;  38  L.  J.,  C.  P.  286. 

By  an  Act  of  1877,  with  which  the  Lands 
Clauses  Act  was  incorporated,  the  Metropolitan 
Board  of  Works  were  authorized  to  effect  cer- 
tain street  improvements,  and  by  s.  5  were 
authorized  to  "  enter  upon,  take,  use,  and  hold  " 
any  of  the  lands  in  the  deposited  plans  and 
books  of  reference,  with  the  exception  of  certain 
specified  lands.  By  s.  33,  after  reciting  that  it 
was  expedient  to  make  provision  for  the  accom- 
modation of  such  of  the  labouring  classes  as 
would  be  displaced  by  the  improvements,  the 
board  were  directed  to  acquire  or  appropriate 
lands,  and  sell  them  or  let  them  on  building 
lease  for  the  purpose  of  the  erection  of  suitable 
houses  for  the  labouring  classes.  And  it  was 
provided  that  before  the  board  should,  without 
the  consent  of  one  of  the  secretaries  of  state, 
"  take  for  the  purposes  of  this  act "  fifteen  houses 
or  more  occupied  at  the  passing  of  the  act  wholly 
or  partially  by  persons  of  the  labouring  classes, 
they  should  prove  to  the  satisfaction  of  such 
secretary  of  state  that  suitable  accommodation 
had  been  provided  elsewhere  for  the  same  num- 
ber of  persons  as  had  been  accommodated  in 
the  houses  to  be  taken.  The  board  served  on 
the  plaintiff  notice  to  treat  for  the  purchase  of 
more  than  fifteen  houses  belonging  to  him,  which 
were  occupied  at  the  passing  of  the  act  by  the 
labouring  classes.  The  plaintiff  sent  in  his  claim, 
without  prejudice  to  any  question  as  to  the  right 
of  the  board  to  exercise  their  powers  before  com- 
plying with  the  proviso  of  s.  33.  The  board  then 
served  notice  of  their  intention  to  summon  a 
jury.  It  was  admitted  that  the  conditions  of 
the  proviso  had  not  yet  been  complied  with. 
The  plaintiff  brought  his  action  to  restrain  the 
board  from  proce^ing  on  their  notices  till  they 
had  complied  with  the  conditions : — Held,  by 
Chitty,  J.,  that  the  word  "  take"  in  the  proviso 
was  not  confined  to  taking  possession,  but  in- 
cluded purchasing,  and  that  the  board  ought  to 
be  restrained  from  taking  any  steps  to  acquire 
a  title  to  the  land  till  they  had  complied  with 
the  conditions  precedent.  An  injunction  was 
therefore  granted.  But  on  appeal  held,  by 
Jessel,  M.  R.,  and  Bowcn,  L.  J.  (dissentiente 
Cotton,  L.  J.),  that  as  the  conditions  precedent 
to  taking  the  plaintiff's  land  were  conditions 
which  the  board  were  able  and  compellable  to 
comply  with,  the  land  in  question  was  land 
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which  the  board  were  "  authorized  to  purchase  or 
take"  within  the  meaning  of  the  Lands  Clauses 
Consolidation  Act,  1845,  s.  18,  and  that  they 
were  entitled  to  serve  a  notice  to  treat  and  sum- 
mon a  jury.  8]}tncer  v.  Metropolitan  Board  of 
Works,  22  Ch.  D.  142 ;  62  L.  J.,  Ch.  249  ;  47 
L.  T.  459 ;  31  W.  R,  347— C.  A. 

Held,  by  JesseU  M.  B.,  and  Bowen,  L.  J.,  that 
the  prohibition  against  "taking"  the  land  till 
the  conditions  had  been  complied  with  did  not 
prohibit  the  board  from  taking  before  such  com- 
pliance any  proceeding  prior  to  the  conveyance, 
Jesscl,  M.  R.,  giving  no  opinion  whether  they 
were  prohibited  from  taking  a  conveyance  or 
only  from  taking  possession,  and  Bowen,  L.  J. 
(with  whom  on  this  point  Cotton,  L.  J.,  con- 
curred), holding  that  the  getting  a  conveyance 
from  the  landlord  without  entering  into  posses- 
sion, came  within  the  meaning  of  the  word 
"  take : " — Held,  therefore,  by  Jessel,  M.  R.,  and 
Bowen,  L.  J.  (dissentiente  Cotton,  L.  J.)t  that 
the  injunction  must  be  dissolved.    Ih, 

Constmetion  of  Sewers.  1 — The  Commis- 


sioners of  Sewers  are  not  entitled  under  57  Geo. 
3,  c.  29,  s.  80,  to  adjudge  tiie  whole  of  a  house  to 
be  '•''  necessary"  to  be  taken  for  the  widening  of 
a  street,  and  to  take  it  in  pursuance  of  such 
adjudication — when  in  fact  only  a  portion  of 
the  house  {>hysically  obstructs  such  widening — 
with  the  object  of  reselling  the  remainder  of  the 
house  at  an  increased  price,  and  so  enabling  a 
scheme  for  widening  the  street  to  be  carried  out, 
the  "necessity"  contemplated  by  the  act  being 
a  purely  physical  necessity.  The  right  of  pre- 
emption given  by  s.  96  of  the  same  act  to  the 
persons  from  whom  lands  have  been  purchased 
under  the  powers  of  the  act,  is  not  taken  away 
by  14  &  15  Vict.  c.  91,  s.  54.  Thomas  v.  Daw  (2 
L.  R.,  Ch.  1)  and  Galloway  v,  London  (^Mayor) 
(1  L.  R.,  H.  L.  34)  distinguished.  Gard  v.  Com- 
misiioners  of  Sewers,  49  L.  T.  325. 


Ezpenees — Interim  Inyestments.] — The 


court  has  jurisdiction,  under  ss.  84  and  89  of  the 
General  Metropolitan  Paving  Act  (57  Geo.  3,  c. 
29),  to  order  payment  of  the  costs  of  an  interim 
investment  in  consols  (including  the  costs  of  a 
petition  for  the  purpose)  of  purchase-money  of 
land  taken  by  a  board  of  works  under  the  powers 
of  the  act.  Mercer  on,  In  re,  7  Ch.  D.  184 ;  47 
L.  J.,  Ch.  114  ;  38  L.  T.  15  ;  26  W.  R.  187. 

The  court  will  allow  an  investment  in  metro- 
politan consolidated  stock  (under  34  &  35  Vict, 
c.  47,  s.  13)  of  purchase-money  paid  into  court  by 
a  school  board.    Bedhead,  In  re,  39  L.  T.  60. 

Abolition  of  Officet— Compensation  for.] — The 
Metropolitan  Bridges  Act,  1877,  provided  that 
compensation  should  be  paid  to  certain  officers, 
including  clerks,  but  not  including  solicitors,  of 
the  private  companies  or  corporations  whose 
bridges  were  taken  over  by  the  Metropolitan 
Boani  of  Works  under  the  act,  upon  a  scale  to 
be  calculated  on  the  basis  of  the  emoluments 
actually  received  by  them  in  the  two  years  pre- 
vious to  the  passing  of  the  act.  The  Depttord 
Creek  Bridge  was  taken  over  by  the  board,  and 
thereby  the  plaintiff,  who  had  been  clerk  to  the 
Deptford  Creek  Bridge  Company,  lost  his  office. 
He  had  received  a  salary  as  clerk,  and  also  pay- 
ments for  legal  business  done  by  him  as  solicitor 
for  the  company,  and  commission  on  the  rents  of 
the  company's  property  which  he  received.    The 


Deptford  Creek  Bridge  Company  had  by  their 
act  power  to  appoint  a  solicitor  and  receiver  as 
well  as  a  clerk  ;  they  had  never  appointed  such 
officers,  and  the  legal  business  of  tne  company 
had  always  been  done  and  the  rents  received  by 
the  clerk,  who  had  always  been  a  solicitor : — 
Held,  that,  by  the  practice  of  the  company, 
these  duties  had  been  attached  to  the  office  of 
clerk,  and  that  the  plaintiff  was  entitled  to  com- 
pensation in  respect  of  the  payments  received 
for  dischai^ging  them  as  part  of  the  emoluments 
of  his  office.  Brew  v.  Metropolitan  Board  of 
Works,  47  L.  T.  616.  Varied  in  C.  A.,  W.  N. 
1883, 149. 

The  services  of  a  clerk  of  the  works  to  paving- 
commissioners  were  discontinued,  and  he  ceased 
to  act  as  their  clerk.  The  powers  of  the  com- 
missioners having  been  determined  In  1856  by 
18  &  19  Vict.  c.  120,  he  applied  tor  compensation 
for  the  loss  of  his  office  to  the  district  board  of 
works,  who  rejected  his  application  on  the  ground 
that  he  wtis  not  an  officer  of  the  commissioners 
at  the  time  of  the  act  coming  into  force.  He 
appealed  to  the  Metropolitan  Board  of  Works, 
who  made  an  order  awarding  compensation  for 
the  loss  of  em6laments  as  such  officer  arising, 
from  the  passing  of  the  act :— Held,  that  the 
question  whether  he  was  an  officer  or  not  was 
necessarily  within  the  jurisdiction  of  the  Metro- 
■politan  Board  of  Works  as  a  court  of  appeal. 
Beg.  V.  Metropolitan  Board  of  Works,  8  El.  fc 
Bl.  529 ;  27  L.  J.,  Q.  B.  6  ;  4  Jur.,  N.  S.  25. 

Proceeding  by  Arbitration— Time  for.]  —A  pro- 
ceeding for  settling  by  arbitration  the  amount 
of  compensation  payable  by  the  Metropolitan 
BoBjrd  of  Works  in  respect  of  land  and  buildings 
damaged  by  the  sewage  works  of  such  boards 
under  the  powers  of  their  act,  is  not  a  proceed- 
ing against  the  board  within  25  &  26  Vict.  c.  102, 
s.  106,  which  limits  the  time  for  issuing  process 
or  instituting  any  proceeding  against  such  board 
for  anything  done  under  the  powers  of  the  board 
under  their  acts.  Delaney  v.  Metropolitan  Board 
of  Works,  36  L.  J.,  C.  P.  227 ;  16  L.  T.  386. 
Affirmed  on  appeal,  3  L.  R.,  C.  P.  Ill ;  37  L.  J. 
C.  P.  59  ;  17  L.  T.  262  ;  16  W.  R.  137— Ex.  Ch. 

IV.   LIABILITY  OF    BOARD,  &C.,  TO 

ACTIONS. 

1.  For  Damages. 

Vegleet  of  Bnty.]  —  The  Metropolis  Local 
Management  Act  (18  &  19  Vict.  c.  120,  s.  125), 
not  oSlj  transfers  to  the  vestry  the  duties  of  the 
old  parish  and  of  the  surveyor  of  highways,  but 
also  imposes  certain  specified  duties  created  by 
the  act.  In  case  of  non-performance  of  these 
duties  an  action  for  damages  will  lie  against 
the  vestry.  Holborn  Union  (^Guardians^  v.  St, 
Leonard,  ShoredUeh  (Vestry"),  2  Q.  B.  D.  145  ; 
46  L.  J.,  Q.  B.  36  ;  35  L.  T.  400 ;  25  W.  R.  40. 

By  8.  126,  vestries  are  required  to  employ  a~ 
sufficient  number  of  persons,  or  to  contract  with 
any  company  or  persons  for  removing  all  dirt, 
ashes,  rubbish  and  filth  within  their  parishes. 
The  g^idians  of  a  union  were  possessed  of  a 
workhouse  situate  within  the  parish.  The  vestry 
refused  to  remove  from  it  the  dirt,  ashes,  rubbish 
and  filth  there  collected ;  the  guardians  were  in 
consequence  obliged  to  remove  the  same,  and 
thereby  incurred  expense : — Held,  that  an  action 
was  maintainable  by  them  to  enable  them  to 
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reooTer  from  the  vestry  the  expense  incurred  by 
them  in  removing  the  dirt,  ashes,  rubbish,  and 
filth  from  the  workhouse,     lb. 

An  action  lies  against  a  board  of  works  for 
not  keeping  a  sewer  cleaned,  whereby  it  became 
choked  ap,  and  the  overflow  therefrom  ran  into 
tlie  plaintiffs  premises.  Meek  v.  Whitechapel 
Board  cf  Worlu,  2  F.  dc  F.  144. 

Vegligenee  —  Saxreyors  of  Highways.]  —  A 
water  meter,  which  was  the  property  of  a  water 
company  and  osed  for  measuring  the  water  sup- 
plied by  the  company  to  the  defendants,  the 
vestry  of  a  parish,  for  watering  the  streets,  was 
placed  by  the  defendants  in  a  box  of  theirs  sunk 
in  the  footway  of  one  of  the  streets  and  covered 
with  an  iron  flap.  The  defendants  as  such  vestry 
were,  by  s.  96  of  the  Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  the  surveyors  of 
highways,  and  by  s.  116  authorized  to  cause  the 
streets  in  their  parish  to  be  watered.  The  plaintiff, 
whilst  walking  along  the  street,  stepped  on  the 
iron  flap,  and,  by  reason  of  its  having  been  worn 
smooth,  and  become  slippery  and  dangerous,  he 
fell  and  was  injured.  In  an  action  by  him 
against  the  defendants  for  damages  for  such 
injory : — Held,  that  though  the  defendants  might 
not  be  liable  as  surveyors  of  the  highway  for 
negligence  in  not  keeping  the  iron  flap  in  a  proper 
state,  they  wero  in  their  capacity  as  the  authority 
for  watering  the  street,  in  which  capacity  they 
had  placed  the  iron  flap  there.  White  v.  JELiruUey 
Local  Board  (10  L.  R.,  Q.  B.  219)  affirmed. 
BUchmore  v.  MUe  End  (  Vestry^,  9  Q.  B.  D.  451  ; 
51  L.  J.,  Q.  B.  496  ;  46  L.  T.  869  ;  30  W.  R.  740  ; 
47  J.  P.  52— C.  A. 

A  declaration  alleged  negligence  on  the  part 
of  a  vestry  in  not  repairing  a  common  highway, 
whereby  the  plaintiff  suffered  special  damage  by 
injury  to  his  norse  : — Held,  that  although  the  18 
&  19  Vict.  c.  120,  transferred  the  duties  of  sur- 
veyors to  vestries,  yet  it  did  not  put  an  end  to  the 
liability  of  parishes  to  indictment,  and  therefore 
an  action  does  not  lie  against  the  vestries  for  non- 
repair. Parsons  v.  BethTud  Green  QVestri/},  3 
L.  B.,  C.  P.  56  ;  37  L.  J.,  C.  P.  62  ;  17  L.  T.  211  ; 
16  W.  B.  85. 


Of  Workmen.]— By  18  k  19  Vict.  c.  120, 


vestries  are  required  to  execute  the  office  of  sur- 
veyor of  highways  within  their  parishes ;  and  if 
they  duly  execute  the  same,  and  do  not  personally 
interfere,  they  are  not  liable  to  a  passenger  for 
an  injury  caused  to  him  by  a  heap  of  paving- 
stones  having  been  negligently  left  on  t^e  road 
by  the  workmen  employed  by  the  acting  sur- 
veyor. Holliday  v.  St,  Leonardos,  Shoreditoh 
(  Vestry),  11  C.  B.,  N.  S.  192  ;  30  L.  J.,  C.  P.  361 ; 
8  Jur.,  N.  S.  79  ;  9  W.  R.  694. 

Aeounnlation  of  Water  firom  a  Sewer — Vo 
Vegligence.] — The  defendants,  under  the  powers 
coi^rred  upon  them  by  the  Metropolis  Local 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  ss. 
135, 136,  constructed,  and  properly  constructed,  a 
sewer  having  its  outfall  at  Deptf ord  Creek,  a  little 
above  the  plaintiffs  coal  wharf,  with  water- 
gates,  which  it  was  the  duty  of  the  person  in 
charge  of  them  to  open  when  the  water  within 
them  became  eight  feet  deep — a  depth  which 
was  reached  only  in  heavy  rainfalls.  On  the 
29th  of  August,  1879,  there  was  an  exceptionally 
heavy  rain&Lll,  and  it  became  necessary  to  open 
the  water-gates  to  prevent  a  large  district  from 
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being  flooded.  This  having  been  done,  and  the 
rain  increasing  in  violence,  the  rush  of  water 
from  the  sewer  carried  away  a  portion  of  the 
plaintiff*s  whar£,  with  a  barge  moored  thereto 
and  a  quantity  of  coals  deposited  therein  and 
thereon  : — Held,  that  the  injury  complained  of 
was  occasioned  by  the  opening  of  tne  water- 
gates,  and  not  by  the  act  of  God,  and  therefore 
the  defendants  were  primA  &cie  liable  for  the 
damage  done,  within  the  principle  of  Rylands  v. 
Fletcher  (3  L.  R.,  H.  L.  330)  :  but  that,  as  they 
were  a  public  body  acting  in  the  discharge  of  a 
public  duty,  and  as  that  which  happened  was 
only  the  inevitable  result  of  what  parliament 
had  authorized  them  to  do,  they  were  not  liable. 
Dixon  V.  Metropolitan  Board  of  Works^  7  Q.  B. 
D.  418  ;  50  L.  J.,  Q.  B.  772  ;  45  L.  T.812  ;  30  W. 
R.  83  ;  46  J.  P.  4. 

When  a  specified  duty  is  imposed  by  statute 
upon  a  public  body,  it  is,  in  the  absence  of  ex- 
press enactment,  to  be  assumed  that  the  legisla- 
ture intended  to  exempt  the  public  body  from 
liability  to  make  compensation  for  alleged  omis- 
sions to  fulfil  that  duty,  unless  negligence  can 
be  proved  to  exist.  Hammond  v.  St.  Pancras 
iVestry),  9  L.  R.,  C.  P,  316  ;  43  L.  J.,  C.  P.  157  ; 
30  L.  t.  296  ;  22  W.  R.  826. 

The  Metropolis  Management  Act,  1855,  s.  72, 
imposes  upon  vestries  the  duty  of  keeping  the 
sewers  in  their  respective  parishes  properly 
cleared,  cleansed,  and  emptied.  An  occupier  of 
a  messuage  in  one  of  these  parishes  received 
injury  from  the  overflow  of  a  sewer  ;  the  over- 
flow happened  without  any  default  on  the  part 
of  the  vestry  : — Held,  that  the  occupier  could 
not  maintain  an  action  against  the  vestry  for  the 
injury  which  he  had  sustained.    Ih, 

Interference  with  Biver  Bed.]— The  Metro- 
politan Board  of  Works  has  no  power  under  18  & 
19  Vict.  c.  120,  s.  135,  to  erect  any  works  on  the 
bod  or  soil  of  the  Thames,  without  first  obtaining 
the  consent  of  the  Admiralty,  pursuant  to  21  £ 
22  Vict.  c.  104,  and  of  the  conservators  of  the 
river ;  and  consequently  the  board  is  liable  to  an 
action  by  an  owner  of  a  vessel  which  sustains 
damage  from  grounding  upon  a  pile  negligently 
placed  on  the  foreshore  by  a  contractor  employed 
by  the  board.  Browrdow  v.  Metropolitan  Board 
of  Works,  13  C.  B.,  N.  S.  768  ;  31  L.  J.,  C.  P.  140  ; 
8  Jur.,  N.  S.  891 ;  6  L.  T.  187  ;  10  W.  R.  384. 
Affirmed  on  appeal,  16  C.  B.,  N.  S.  546  ;  33  L.  J., 
C.  P.  233  ;  12  W.  R.  871— Ex.  Ch. 

Bemolition  of  a  House — Seizure  of  Katerials.] 
— A  party  having  erected  a  building  in  con- 
travention of  18  &  19  Vict.  c.  120,  s.  143,  a 
resolution  of  a  vestry  was  passed,  directing 
their  surveyor  to  demolish  the  portion  which 
encroached  beyond  the  line.  The  surveyor  hav- 
ing taken  down  the  offending  building,  placed 
the  materials  within  a  hoarding  on  the  carriage* 
way,  and  afterwards  removed  them  to  the 
parish  stone-yard,  and  detained  them  there  as  a 
security  and  pledge  for  the  costs  and  expenses 
of  so  taking  down  the  building,  in  the  honk  fide 
belief  that  he  was  entitled  so  to  do  under  the 
resolution  of  the  vestry;  and  the  case  (settled 
by  an  arbitrator)  having  found  that  the  plaintiff 
could  not  have  obtained  the  materials  back  with- 
out paying  the  costs  and  expenses  : — Held,  a  con- 
version.    Tear  v.  Freehody,  4  C.  B.,  N.  S.  228. 

BiBtnrbauee  of  Ancient  Market.] — The  plain- 
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tiffs  were,  down  to  1855,  seised  in  fee  of  an  ancient 
market  for  the  sale  of  cattle,  known  as  Smith- 
field  Market,  and  were  entitled  to  certain  tolls 
in  respect  of  cattle  exposed  for  sale  in  the 
market.  In  1855,  the  Smithfield  Market  was, 
under  the  authority  of  an  act  of  parliament, 
removed  to  Islington  ;  bat  all  privileges  were 
expressly  preserved  to  the  plaintiffs,  and  it  was 
enacted  that  no  new  market  for  the  sale  of 
cattle  should  be  opened  within  a  distance  of 
seven  miles  from  St.  Paul's  Cathedral,  in  the 
City  of  London.  For  more  than  fifty  years 
before  the  closing,  of  Smithfield  Market,  the 
defendants,  or  one  of  them,  had  been  in  posses- 
sion of  a  private  lair  near  to  the  market,  and  in 
1864  the  business  that  had  been  there  carried  on 
was  transferred  to  certain  premises  about  six 
hundred  yards  distant  from  the  Islington  Market, 
and  within  the  distance  of  seven  miles  from  St. 
Paul's  Cathedral ;  lairs  and  receptacles  for  cattle 
were  there  provided,  containing  accommodation 
for  about  four  hundred  head.  Some  of  the 
cattle  were  from  time  to  time  sold  by  the  defen- 
dants upon  the  premises  between  the  market 
days,  which  were  held  on  Mondays  and  Thurs- 
days. Beyond  a  uniform  charge  for  lairage, 
there  was  nothing  in  the  nature  of  a  toll  upon 
sales  effected  by  other  persons  than  the  defen- 
dants; but  where  the  defendants  themselves 
acted  as  salesmen,  they  charged  the  same  com- 
mission as  if  the  cattle  had  been  sold  in  tlie 
plaintiffs'  market.  The  cattle  thus  sold  in  the 
interval  between  the  two  markets  would,  if  there 
had  been  no  opportunity  for  sale  between  the 
two  markets,  have  found  their  way  to  and  have 
been  sold  in  the  market  of  the  plaintiffs.  From 
time  immemorial  cattle  had  been  sold  in  certain 
lairs  near  Smithfield  Market,  of  which  that 
possessed  by  the  defendants  was  one.  The 
defendants  now  claimed  to  have  a  right  either 
from  lost  grant,  prescription  or  otherwise,  to  sell 
cattle  in  the  manner  described  : — Held,  on«  the 
above  facts,  that  an  action  was  maintainable 
against  the  defendants  for  a  disturbance  of  the 
plaintiffs'  market.  London  {Mayor)  v.  X(w,  49 
L.  J.,  Q.  B.  144  ;  42  L.  T.  16  ;  28  W.  R.  250 ;  44 
J.  P.  169. 

Under   Building   kxX^.ySee  ante,    Pabtt- 

WALL. 

2.  On  Contbacts. 

With  Trustees.] — An  action  upon  a  contract 
for  cleansing  the  streets  of  a  parish,  entered  into 
by  the  trustees  under  a  local  act,  is  by  virtue  of 
18  &  19  Vict.  c.  120,  ss.  29,  93,  94,  95,  properly 
brought  against  the  district  board.  Sinmtt  v. 
Whitecliapel  Board  of  Works,  3  C.  B.,  N.  S. 
674  ;  27  L.  J.,  C.  P.  177  ;  4  Jur.,  N.  S.  263. 

In  Contravention  of  Building  Aet.]— A  con- 
tract for  the  erection  of  a  building  m  contra- 
vention of  the  provisions  of  The  Metropolitan 
Building  Act  of  1855,  cannot  be  enforced. 
Stevens  v.  Oourley,  1  F.  &  F.  498 ;  7  C.  B., 
N.  8.  99  ;  27  L.  J.,  C.  P.  1  ;  6  Jur.,  N.  S.  147  ; 
1  L.  T.  33. 

3.  Procedure. 

Board,  how  Sued.]— Under  11  &  12  Vict.  c.  112, 
\yhich  enacted  that  the  Metropolitan  Commis- 
sioners of  Sewers  may  sue  and  be  sued  "  in  the  name 
of  the  clerk  for  the  time  being,"  as  explained  by 


12  &  13  Vict.  c.  93,  s.  15,  which  enacted,  that  the 
chief  clerk  to  the  commissioners  shall  be  called 
the  "  secretary,"  and  the  word  "  clerk,"  in  any 
of  the  acts  relating  to  the  commissioners,  shall 
include  "secretary,"  the  commissioners  must 
sue  and  be  sued  in  the  name  of  their  secretarv. 
Clements  v.  Pollard,  10  Ex.  817  ;  3  C.  L.  B.  420. 

Votiee  of  Aetion^Bipaiian  Owners.]  —  The 
provisions  of  25  k.  26  Vict  c.  102,  s.  106, 
requiring  one  month's  notice  to  be  served  before 
instituting  any  proceeding  against  the  Metro- 
politan Board  of  Works  or  any  district  board  in 
respect  of  anything  done  or  intended  to  be  done 
ander  their  parliamentary  powers,  do  not  affect 
the  right  of  a  riparian  owner,  whose  stream 
is  being  polluted  by  the  drainage  works  of  a 
district  lK>ard,  to  summary  relief  by  injunc- 
tion. Att,'Oen.  V.  Hackney  Local  Board,  20 
L.  B.,  Eq.  626  ;  44  L.  J.,  Ch.  546  ;  33  L.  T.  244. 

The  authority  over  sewers,  and  the  drainage 
powers  given  by  parliament  to  local  boards,  do 
not  authorize  the  committal  of  a  nuisance  by 
the  boards  in  their  exercise  of  such  powers. 


Third  Party.]— By  25  &  26  Vict.  c.  102, 


s.  106,  no  writ  or  process  shall  be  sued  out 
against  or  served  upon  .  .  .  the  Metropolitan 
Board  of  Works,  or  any  vestry  or  district  board, 
or  their  clerk,  or  any  clerks,  surveyor,  contractor, 
officer,  or  person  whomsoever,  acting  under  their 
or  any  of  their  directions,  for  anything  done  or 
intended  to  be  done,  under  the  powers  of  such 
board  or  vestry  under  the  metropolitan  acts, 
until  one  month  after  notice : — Held,  that  the 
section  intended  only  some  act  done  by  virtue  of 
the  powers  vested  in  the  board  or  vestiy  and 
under  their  authority,  and  that,  therefore,  a 
person  who  had  received  notice  from  a  district 
board  to  drain  into  a  sewer,  and  in  doing  so 
committed  a  trespass,  was  not  entitled  to  notice 
of  action.  Doust  v.  Slater.  10  B.  &  S.  400  ;  38 
L.  J.,  Q.  B.  159  ;  20  L.  T.  525. 


V.  LIABILITY  OF  SURVEYORS,  CON- 
TRACTORS, AND  OTHERS  FOR  IN- 
JURIES. 

Bepairs  by  Contraotor  —  Subsequent  Subsi- 
dence.]— The  defendant,  under  a  contract  with 
the  Metropolitan  Board  of  Works,  opened  a 
public  highway,  not  being  a  turnpike  road,  in  a 
metropolitan  parish,  for  the  purpose  of  con- 
structing a  sewer;  three  or  four  months  after 
the  work  was  finished  damage  ensued  by  the 
plaintiffs  horse  stumbling  in  a  hole  in  the  road. 
The  filling  in  of  the  road  had  been  properly  done 
by  the  defendant,  and  the  hole  was  owing  to  the 
natural  subsidence  of  the  materials  which  some- 
times takes  place  sooner  or  later,  after  such  an 
excavation  : — Held,  that  he  was  not  liable  for 
the  damage  ;  for  that,  there  being  no  clause  in 
the  Metropolitan  Management  Acts  directly  ap- 
plicable to  such  a  case,  the  obligation  of  the 
defendant,  as  between  him  and  the  public, 
ceased  as  soon  as  he  had  properly  reinstated  the 
road,  it  being  the  duty  of  the  parish  authorities 
to  look  after  the  subsequent  repairs,  whether 
rendered  neccssaiy  by  subsidence  or  ordinary 
wear  and  tear.  Hyains  v.  Webster,  2  L.  R., 
Q.  B.  264  ;  36  L.  J.,  Q.  B.  166 ;  16  L.  T.  118 ; 
15  W.  R.  619 ;  8  B.  &  S.  272.  Affirmed  on  appeal, 
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4  L.  B.,  Q.  B.  138 ;  38  L.  J.,  Q.  B.  21  ;  17  W.  R. 
232— Bx.C1l 

Oontnet  with  Owner  of  Premises.] — The 
owner  of  premises  withiu  18  &  19  Vict.'  c.  120, 
was  anthoiized  under  s.  77,  to  make  a  drain 
from  his  house  into  one  of  the  public  sewers. 
He  employed  a  contractor  to  do  the  work,  and  in 
the  course  of  doing  it  a  trench  was  cut  across 
the  public  footway,  which  was  afterwards  in- 
sufficiently reinstated,  and  in  consequence  a 
party  sustained  an  injury: — Held,  that  the 
owner  of  the  premises  as  well  as  the  contractor 
was  liable,  by  reason  of  the  statutory  daty  cast 
on  the  owner  to  reinstate  the  highway  properly. 
Gray  v.  Ptdlen,  6  B.  &  S.  970 ;  34  L.  J.,  Q.  B. 
265  ;  11  L.  T.  569  ;  13  W.  R.  257— Ex.  Ch. 

Held,  also,  that  the  penalty  imposed  by  s.  Ill 
was  cumulatlTe,  and  did  not  take  away  the  right 
of  action.     Ih. 

Iignry  to  Premises — Damages  or  Compensa- 
tion.]— If  in  carrying  out  the  working  of  a 
sewer  authorized  to  be  made  by  18  &  19  Vict.  c. 
120,  s.  135,  due  and  proper  care  is  not  used,  and 
in  consequence  of  the  want  of  such  dae  and 
proper  care  damage  is  done  to  property,  the 
owner  of  such  property  is  entitled  to  bring  an 
action,  and  is  not  put  to  his  compensation  under 
SB.  135,  225.  Clothier  v.  Webiter,  12  C.  B.,  N.  S. 
790;  31  L.  J.,  C.  P.  316  ;  9  Jur.,  N.  S.  231  ;  6 
L.  T.  461  ;  10  W.  R.  624. 

Votioe  of  Aetion — Persons  Entitled  to.] — If 
an  act  of  trespass  complained  of  was  done  with 
a  bon&  fide  intention  to  pursue  the  directions  of 
the  former  Building  Act,  14  Geo.  3,  c.  78,'though 
not  justified  by  it,  the  defendant  was  entitled  to 
notice  of  action.  Wells  y.  Ody,  2  C,  M.  & 
R,  128, 184  ;  7  C.  &  P.  22  ;  1  Gale,  137  ;  5  Tyr. 
725. 

By  18  &  19  Vict.  c.  122,  s.  108,  no  writ  or 
process  shall  be  sued  out  against  any  district 
surveyor,  or  other  person  for  anything  done  or 
intended  to  be  done  under  the  provisions  of  the 
act  until  one  month  after  notice  ;  and  every  such 
action  shall  be  brought  within  six  months  after 
the  accanual  of  the  cause  of  action.  By  s.  83  (8) 
a  building  owner  has  a  right  to  cut  into  any 
party  structure  upon  condition  of  making  good 
all  damage  occasioned  to  the  adjoining  premises 
by  such  operation.  By  s.  94,  a  building  owner 
who  fails  to  make  good  any  damage  he  may 
occasion  to  adjoining  premises  by  works  author- 
ized to  be  executed  by  him  incurs  a  penalty  not 
exceeding  20^.  for  each  day  during  which  such 
failure  continues.  The  defendant  in  fulfilling  a 
contract  with  a  building  owner  .to  build  a  house 
adjoining  a  house  of  the  plaintiff,  so  negligently 
dog  the  ground  for  the  foundation  of  the  house 
about  to  be  built,  and  underpinned  the  party- 
wall,  that  the  plaintiffs  house  was  injured : — 
Held,  that  the  words  ^*  other  person,"  in  s.  108, 
included  only  official  persons  dischai^ng  official 
duties  cast  upon  them  "by  the  act,  or  persons 
doing  some  act  in  respect  of  which  they  were 
performing  or  intending  to  perform  a  statutory 
duty,  and  that  the  defendant  therefore  was  not 
entitled  to  notice  of  action  under  that  section. 
WiUiatfU  V.  Oolding,  1  L.  R.,  C.  P.  77  ;  35  L.  J,, 
C.  P.  1 ;  11  Jur.,  N.  S.  952  ;  13  L.  T.  291  ;  14 
W.  R.  60  ;  1  H.  &  B.  18. 

A  contractor  employed  by  the  Metropolitan 
Board  of  Works  to  enlarge  a  sewer  running  into 


a  tidal  creek,  erected  a  dam  in  the  sewer,  the 
water  above  which  was  removed  by  pumping. 
Owing  to  his  negligence  in  not  working  the 
pumps,  the  sewage  flowed*  back  into  the  plain- 
tiffs premises  and  injured  them.  No  notice  had 
been  given  to  the  contractor  before  commencing 
the  action  : — Held,  that  the  injury  was  occa- 
sioned by  acts- "  done  or  intended  to  be  done 
under  the  powers  of  the  Metropolitan  Board  of 
Works,"  within  the  25  &  26  Vict.  c.  102,  s.  106  ;  , 
and  that  he,  therefore,  was  entitled  to  a  notice 
of  action.  Poulgum  v.  Thirst,  2  L.  R.,  0.  P. 
449  ;  36  L.  J.,  C.  P.  225  ;  16  L.  T.  324  ;  15 
W.  R.  766. 

Aetitons  within  Three  Konths.] — The  14  Geo. 
3,  c.  78,  8.  100,  limited  actions  to  be  brought 
within  three  months.  A.  had  begun  to  build  a 
party-wall,  partly  on  the  soil  of  B.,  more  than 
three  months  before  the  action,  but  had  not 
completed  it  till  within  that  time  : — Held,  that 
B.  might  recover  for  such  part  of  the  trespass  as 
was  committed  within  the  time  limited;  but 
that,  if  nothing  had  been  done  within  the  three 
months,  he  must  have  brought  ejectment. 
Trotter  v.  Simpson,  5  C.  &  P.  51, 

•  ' 

VI.   RATES. 

1.   JUBISDICTION. 

,  Distriet  Boards—Finality  of  Beciiion.]— The 
effect  of  18  &  19  Vict.  c.  120,  is  to  substitute  dis- 
tricts for  the  parishes  of  which  they  are  com- 
posed, for  all  purposes  of  management,  taxation 
and  expenditure,  and  not  for  purposes  of  manage- 
ment oqly.  The  rates  leviable  in  the  component 
parishes  under  the  order  of  a  district  board, 
are  raised  for  the  benefit  of  the  whole  district, 
though  apportioned  between  the  parishes ;  prim& 
faoie,  the  rates  ought  to  be  apportioned  between 
the  parishes  according  to  their  respective  rateable 
value  and  not  according  to  the  outlay  in  them 
respectively,  subject  to  allowances,  at  the  discre- 
tion of  the  board  in  cases  falling  within  s.  159. 
An  order  of  a  district  board  on  a  parish,  dis- 
tinguishing between  the  sums  required  for 
sewerage,  and  for  other  expenses,  is  good  under 
s.  158,  and  is  final  if  made  by  the  board  after  an 
impartial  exercise  of  the  discretion  given  to  it 
by  s.  159,  the  decision  of  the  board,  so  arrived  at,  as 
to  the  amount  proper  to  be  required  from  a 
parish,  being,  if  erroneous,  conclusive.  St.  Botolph, 
AlcUfate  v.  Whitechapel  Board  of  Works,  3  EL 
&  El.  89  ;  29  L.  J.,  M.  C.  228  ;  6  Jur.,  N.  S.  1073  ; 
8  W.  R.  691. 

Transfer  of  Powers  to  New  Authorities.] — 
Under  18  &  19  Vict.  c.  120,  the  powers  of  the 
trustees  of  the  parish  of  Islington  conferred  by 
a  local  act  are  transferred  to  Uie  vestry :— Held, 
that  a  demand  of  an  inhabitant  to  be  inserted 
in  the  rate  book  of  the  poor  rate  should  be  made 
upon  such  vestry,  and  not  upon  the  overseers. 
Reg,  V.  Islington  (Overseers^  8  L.  T.  331 ;  11 
W.  R.  760. 

By  a  local  act,  the  vestrymen,  governors,  and 
directors  of  the  poor,  or  any  nine  of  them,  or  on 
their  failure,  the  churchwardens,  were  to  make 
a  rate  on  the  parish,  called  the  composition  rate, 
for  raising  a  sum  for  payment  of  the  rector's 
stipend,  and  for  the  repairs  and  expenses  of  the 
church.  By  a  prior  act  the  governors  and 
directors  of  the  poor  were  made  vestrymen  :— 
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Held,  that  the  power  of  making  this  rate  was  by 
18  Ac  19  Vict.  c.  120,  s.  90,  and  19  &  20  Vict.  c. 
112,  B.  3,  transferred  to  the  new  vestry  elected 
under  those  statutes  ;  thoagh  it  might  be  that,  if 
the  new  vestry  failed  to  make  any  rate,  the  chnrch- 
wardens  might  still  make  one  under  the  powers 
of  the  local  act.  Reg,  v.  Stretficld,  82  L.  J., 
M.  C.  236  ;  11  W.  R.  736. 


Transfer  of  Debt] — By  an  act  the  whole 


area  of  Grosvenor-square  was  placed  under  the 
management  of  trustees,  and  they,  many  years 
ago,  in  pursuance  of  powers  contained  in  the  act, 
borrowed  money,  which,  together  with  interest, 
was  charged  on  the  rates  to  be  levied  under  the 
act,  such  rates  being  payable  one-half  by  the 
owner,  and  the  other  by  the  occupier  of  each 
house  in  the  square  : — Held,  that  ss.  90, 93,  94, 
180  and  239  of  the  18  &  19  Vict.  c.  120,  though 
it  left  in  the  trustees  the  inclosed  ground  and 
footway  round  it,  together  with  all  duties  and 
ix>wers  in  relation  to  the  future  maintenance  of 
such  ground,  and  to  levy  rates  for  defraying  the 
expenses  incurred  in  the  execution  of  such  duties 
and  powers,  transferred  the  debt  charged  on  the 
rates  under  the  special  act  to  the  vestry  of  the 
parish  ;  and  the  court  granted  a  peremptory 
mandamus  to  the  vestry  to  take  the  necessary 
steps  for  paying  the  principal  and  interest.  Bog. 
V.  St,  Oeorge'Sf  Hanover-Mq'uure^  32  L.  J.,  Q.  B. 
160  ;  11  W.  R.  722. 


Oollectioii   of  Arrean.] — Under  5  &  6 


Will.  4,  c.  60,  s.  18,  a  board  was  elected  on  26th 
March,  1865,  to  serve  the  office  of  surveyors  of 
the  highways  in  a  parish  for  the  year  ensuing. 
On  23rd  November,  1856,  they  made  a  highway 
rate.  In  August,  1865,  the  18  &;  19  Vict.  c. 
120,  passed,  and,  by  s.  261,  it  came  into  opera- 
tion on  Ist  January,  1856.  On  28th  November, 
1856,  under  ss.  31,  32,  a  district  board  of  works 
was  elected  for  the  district,  comprehending  the 
parish,  which  was  included  in  part  1  of  Schedule 
B.  After  25th  March,  1866,  application  was 
made,  on  the  part  of  the  late  highway  board,  to 
a  party  rated  to  the  highway  rates  for  payment 
of  arrears,  under  18  &  19  Vict.  c.  120,  s.  97.  Pay- 
ment not  having  been  made,  a  summons  was 
taken  out  against  him,  but  the  magistrate  refused 
to  issue  a  warrant  for  levying  the  arrears.  After- 
wards, the  party  paid  the  arrears  to  the  district 
board  of  works.  A  rule  having  been  obtained 
for  an  order  directing  the  magistrate  to  issue 
the  warrant,  the  court  discharged  the  rule,  on  the 
ground  that  the  collection  of  such  arrears  was 
not  to  be  made  by  the  late  highway  board.  Beg, 
V.  iTigham,  7  Bl.  &  Bl.  5. 


Bights  of  Overseen. ]~By  a  local  act. 


the  hamlet  of  Spitalfields  was  constituted  a  dis- 
tinct parish,  and  the  rector,  churchwardens  and 
overseers  for  the  poor  of  the  parish  for  the  time 
being,  were  constituted  the  vestrymen  for  the 
time  being  of  the  parish.  A  subsequent  local 
act  authorized  the  churchwardens  and  overseers 
of  the  poor,  and  vestrymen  of  the  parish,  to 
meet  together  in  the  vestry  room  and  make  poor- 
rates;  ^e  same  persons  were  to  appoint  thirty 
vestrymen  as  governors  and  directors  of  the  poor, 
to  make  regulations  for  their  management  and 
relief ;  and  the  act  continued  in  force  in  the  parish 
the  laws  relating  to  the  relief  of  the  poor,  except 
where  altered  by  the  act.  A  subsequent  act  em- 
powercd  the  church  warden^,  overseers  and  vestry- 


men of  the  parish  to  sue  for  rates  in  the  name  of 
the  collector.  The  poor-rates  were  made  as 
directed  by  these  acts,  to  the  passing  of  18  k  19 
Vict.  c.  120.  Under  s.  2  of  this  statute  a 
new  vestry  was  duly  elected  for  the  parish  of 
Spitalfields,  and  thenceforth  made  poor-rates  for 
the  parish,  from  time  to  time,  in  making  which 
the  overseers,  as  such,  took  no  part :— Hdd,  that 
such  rates  were  lawfully  made ;  that  the  new 
vestry  alone  had  authority  to  make  them,  and 
that  the  overseers  were  not  entitled  to  vote,  u 
such,  at  the  making  of  them.  Vaugluin  v 
Imray,  1  El.  &  El.  633  ;  28  L.  J.,  M.  C.  78  ;  I 
Jur.,  N.  S.  980. 

Parieh  Outside  Ketropolie.]— Part  of  a  parish 
A.,  was  included  in  a  sewerage  district  or  level 
by  the  Metropolitan  Commissioners  of  Sewen 
under  11  &  12  Vict.  c.  112,  who  pursuant  there 
unto  borrowed,  for  the  purposes  of  the  ac 
money  upon  the  security  of  the  rates  of  th 
several  districts,  and  apportioned  the  san] 
amongst  the  different  parishes  therein  comprises 
On  the  passing  of  18  &  19  Vict.  c.  120,  when  tl 
powers  of  the  commissioners  under  the  fonn< 
act  expired,  the  whole  of  the  parish  was  exclud< 
from  the  metropolis  as  therein  defined,  the  sun 
borrowed  by  the  conmiissioners,  in  pursuance 
their  act,  still  remaining  due  and  unpaid.  1 
s.  181,  the  board  is  empowered  to  assess  rat 
upon  parishes  formerly  portions  of  distric 
under  11  &  12  Vict.  c.  112,  but  now  exdud 
from  the  metro^lis,  for  the  purpose  of  dischai 
ing  their  liabilities ;  such  rates  to  be  assess 
and  levied  *'  in  like  manner  as  the  expenses 
the  board  in  the  execution  of  the  act."  T 
Metropolitan  Local  Board  having  made  a  n 
upon  A.,  purporting,  on  the  face  of  it  to  be 
"  defraying  the  expenses*  of  the  board  in  i 
execution  of  the  act : " — Held,  that  the  rate  "\ 
void,  the  parish  of  A.  for  such  purposes  be 
beyond  the  jurisdiction  of  the  board,  and  lia 
only  to  rates  for  the  special  purposes  contai] 
in  s.  181.  Beg,  v.  Ingham^  4  B.  &  S.  205  ; 
L.  J.,  M.  C.  214  ;  9  Jur.,  N.  S.  1288  ;  11  W.  R.  { 

Serjeantf'   Inn.] — By   the    City    of    Lon 
Sewers  Act,  11  &  12  Vict.  c.  clxiii.,  the   < 
is  placed  under  conmiissionerB,  who  have 
sole   power    to  cleanse,  pave,  and    light 
whole,  and  to  deepen,  alter,  and  manage  se\ 
over  the  whole ;   and  they  are  empowerec 
direct  the  alderman,  or  his  deputy,   and 
major  part  of  the  common  councilnoLen  of  e 
ward  within  the  city,  to  make  a   sewers-i 
upon  the  owners   and   occupiers   of    prop 
within  the  city,  whether  such  persons  be  li 
to  be  assessed  to  the  poor-rate,  or   not   li 
thereto  by  reason  of  such  premises  being  ait 
in  any  precinct  or  extra-parochial  place  or  oi 
wise.     By  the  act  the  city  of  London   incl 
all  precincts  and  places  within  the   city 
liberties : — Held,  that  Serjeants*  Inn,  whii 
an  extra-parochial  place  within  the    city, 
liable  to  be  rated,  though  not  in  any  "ward  o 
city ;  and  that  the  commissioners  might,  in 
warrant  or  precept  to  the  officers  of  the  ad 
ing  ward,  direct  them  to  rate  the   O'wuers 
occupiers  of  Serjeants'  Inn.    Mons   v.    Lc 
Sewers  (CommUsioners'),  4  El.  k   Bl.   670 
L.  J.,  M.  C.  84  ;  1  Jur.,  N.  S.  701. 

Appointment  of  Collector.]— By  18  &  19 
c.  120,  8. 181,  the  Metropolitan  Board  of  'V 
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lias  power,  in  default  of  the  oveiseers,  to  appoint 
a  peiBon  to  make  a  rate  over  parishes  beyond  the 
Bi«tiopoli8,  bat  within  the  limits  of  the  11  &  12 
Vict.  c.  112,  for  the  purpose  of  paying  off  debts 
due  under  11  &  12  Vict  c.  112.  Seg,  v.  OUmnpj 
32  L.  J.,  M.  C.  92  ;  11  W.  R.  345. 

2.  Validity. 

Wliat  Bates  AUowed.]— Under  18  &  19  Vict. 
c  120, 8. 161,  the  only  rates  which  a  yestry  is 
authorized  to  make  are  a  sewers  rate,  a  lighting 
rate,  and  a  general  rate  ;  and  no  other  rates  but 
the  sewerage  and  lighting  rates  can  be  made 
independently  of  and  distinct  from  such  general 
rate.  Reg.  y.  Great  Western  Bailway  Cmnpaiiy^ 
EL,  BL  &  El.  600 ;  28  L.  J.,  3i.  C.  69  ;  5  Jur., 
N.  S.  386. 

Bates  made  by  Chiardians  as  Overseers.]— 
Under  18  &  19  Vict.  c.  120,  a  precept  was  directed 
by  the  Metropolitan  Bocud  of  Works  to  the  vestry 
of  a  parish  to  raise  a  sum  of  money,  as  being  the 
proportion  chaigeable  on  the  parish  for  the  ex- 
penses of  the  board,  and  the  yestry  made  a  pre- 
cept, directed  to  the  overseers  of  the  parish, 
requiring  them  to  make  a  rate  for  that  purpose. 
By  a  local  act,  the  affairs  of  the  poor  of  the 
parish  were  committed  to  guardians ;  the  precept 
was  delivered  to  the  guardians,  who  made  a  rate 
in  obedience  to  it,  signed  by  their  own  names  : 
— Held,  that  the  guardians  were  overseers  within 
the  act,  and  the  rate  was  not  objectionable  on 
these  grounds.  Christie  v.  St.  Luke's,  Clitlsea 
iOnardiatuf),  8  El.  &  Bl.  992 ;  27  L.  J.,  M.  C. 
153  ;  4  Jur.,  N.  S.  733. 

Eridenoe  of  Authority.  ]-~The  i-ate  did  not 
state  on  the  face  of  it  the  issuing  of  the  precept : 
— Held,  that  the  rate  was  sufficient,  though  not 
shewing  on  the  face,  of  it  the  source  of  the 
authority  of  those  who  made  it.    Ib.^ 

Fona  of  Orders.]— By  18  &  19  Vict.  c.  120, 
a.  158,  vestries  and  boards  of  works,  in  ordering 
overseen  of  the  poor  to  levy  and  pay  sums  of 
money,  by  means  of  rates,  for  expenses  of  light- 
ing, shall  distinguish,  in  their  orders,  sums 
required  for  defraying  expenses  connected  with 
sewerage  : — Held,  that  this  enactment  is  to  be 
construed  as  requiring  that  there  be  distinguished 
in  the  orders,  the  sum  required  for  lighting  the 
whole  parish,  which  sum  is  to  be  ordered  to  be 
levied  by  a  separate  lighting  rate  made  over  the 
whole  parish.  St,  James,  Westminster  (  Governors, 
«fY.)  V.  St,  Mary,  Battersea  (^Overseers),  6  C.  B., 
N.  S.  878  ;  29  L.  J.,  M.  C.  26  ;  6  Jur.,  N.  S.  100. 

3.  Appoetionment. 

Aeoording  to  Benefit  Derived.] — ^Under  18  & 
19  Vict.  c.  120,  s.  169,  it  is  the  duty  of  the 
vestry,  on  making  a  geneial  rate,  to  apportion 
the  burthen  according  to  the  benefit  derived, 
and  if  the  fact  of  inequality  of  benefit  exists, 
although  it  has  not  appeared  to  the  vestry,  the 
party  rated  would,  upon  appeal,  be  entitled  to 
have  the  rate  amended.  Howell  v.  London  Lock 
Company,  8  EI.  &  Bl.  21»;  27  L.  J.,  M.  C.  177  ; 
4  Jur.,  N.  S.  205. 

Under  18  &  19  Vict.  c.  120,  property  is  exempt 
from  sewers  rates  where  it  derives  no  benefit 
therefrom.  But  rateability  once  established,  no 
question  as  to  the  exact  amount  of  benefit,  based 
upon  the  i>articular  use  to  which  the  property 


has  been  applied,  can  arise.  Meg,  v.  Head, 
3  B.  &  S.  429  ;  32  L.  J.,  M.  C.  115  ;  9  Jur.,  N.  S. 
871  ;  7  L.  T.  708  ;  11  W.  B.  339. 

By  the  Metropolis  Management  Act,  1855,  s. 
158,  vestries  and  district  boc^ds  are  directed  from 
time  to  time  by  order  to  require  the  overseers  of 
the  several  parishes  within  their  district  to  levy 
the  sums  which  such  vestries  or  district  boards 
may  require  for  defraying  the  expenses  of  the 
execution  of  the  act ;  and,  by  s.  159,  where  it 
appears  to  any  vestry  or  district  boaid  that  all 
or  any  part  of  the  expenses  for  defraying  which 
any  sum  is  by  such  vestry  or  board  oidered  to  be 
levied,  have  or  has  not  been  incurred  for  the 
equal  benefit  of  the  whole  of  their  parish  or 
district,  such  vestry  or  board  may  by  any  such 
order  direct  the  sum  or  sums  necessary  for 
defraying  such  expenses,  or  any  part  thereof,  to 
be  levied  in  such  parts,  or  exempt  any  part  of 
such  parish  or  district  fiom  the  levy,  or  require 
a  less  rate  to  be  levied  thereon,  as  the  circum- 
stances of  the  case  may  require.  By  s.  161,  the 
overseers  are  to  mtkke  equal  pound  rates.  A 
precept  to  overseers  under  the  above  sections  for 
the  levy  of  a  rate  stated  that  the  expenses,  in 
respect  of  which  it  was  needed,  were  not  required 
for  the  equal  benefit  of  the  parish,  and  directed 
the  rate  to  be  levied  as  regarded  such  parts  of 
the  parish  as  consisted  of  land  used  as  arable, 
meadow,  or  pasture  land  only,  or  as  woodland, 
orchard,  market-garden,  hop,  herb,  flower,  fruit, 
or  nursery  ground  in  proportion  of  one-fourth 
part  only  of  the  net  annual  value  of  such  land. 
The  elates  of  land  mentioned  in  the  jprecept  did 
not  lie  together,  or  form  any  division  marked 
out  by  metes  or  bounds-,  but  were  scattered 
through  the  parish  : — Held,  that  the  precept  was 
good.  Beg,  v.  London,  Brighton  and  South 
Coast  RaUway  Company,  5  Q.  B.  D.  89  ;  49  L« 
J.,  M.  C.  32  ;  41  L.  T.  577  ;  28  W.  K.  288—0.  A. 
Affirming  4  Q.  B.  D.  389  ;  48  L.  J.,  M.  C.  116  ; 
40  L.  T.  716  ;  27  W.  R.  783. 

By  18  &  19  Vict.  c.  120,  s.  170,  the  Metro- 
politan Board  of  Works  is  directed,  in  appor- 
tioning the  expenses  of  the  board  amongst  the 
different  parts  of  the  metropolis,  to  have  regard 
to  the  annual  value  of  the  property  in  the  several 
parts  of  the  metropolis,  and  in  the  case  of  the 
expenditure  on  works  of  drainage,  to  the  benefit 
derived  from  such  expenditure  by  the  several 
parts  of  the  metropolis  affected  thereby.  By  s. 
181,  the  money  necessary  to  discharge  the 
liabilities  of  the  Metropolitan  Commissioners  of 
Sewers  is  to  be  raised  in  like  manner  as  the 
expenses  of  the  board.  The  Metropolitan  Com- 
missioners of  Sewers  had,  whilst  acting  under  11 
&  12  Vict.  c.  112,  borrowed  200,000/.,  out  of  which 
they  had  expended  67,000/.  on  drainage  works 
for  the  benefit  of  the  Surrey  and  Kent  sewerage 
district,  which,  formed  by  them,  comprised  nine- 
teen parishes  and  parts  of  parishes.  On  the 
passing  of  the  18  &  19  Vict.  c.  120,  the  Metro- 
politan Board  had  to  provide  for  the  payment  of 
the  liabilities  of  the  Metropolitan  Commis-sioners 
of  Sewers,  and  acting  under  ss.  179  and  181,  they 
apportioned  the  67,(X)0/.  amongst  the  parishes  in 
the  Surrey  and  Kent  sewerage  district,  according 
to  the  rateable  value  of  the  property  in  those 
parishes,  and  not  according  to  the  proportionof 
the  sum  expended  in  them,  or  to  the  benefit 
derived  by  them  from  the  expenditure,  and 
made  a  rate  accordingly  upon  each  parish : — 
Held,  that  the  rate  so  made  was  valid.  Pew  v. 
Jfetropolitan  Board  of  Works,  6  B.  &  S.  235  ;  ?^ 
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L.  J.,  M.  C.  97  ;  11  Jur..  N.  S.  346  ;  12  L.  T.  140 ; 
13W.  R.  580. 


Premises  Vnoeenpied  or  Ineomplete.] — 


By  a  local  act,  all  hereditaments  whatsoever  in  a 
parish  were  made  rateable  upon  one  and  the 
same  scale  to  poor  rates ;  but  in  respect  of 
paving,  watching,  and  lighting  rates  under  the 
act,'  premises  unoccupied,  or  in  certain  stages 
only  of  completion,  were  to  be  assessed  respec- 
tively at  certain  lower  rates  than  the  rest : — 
Held,  that  under  18  &  19  Vict.  c.  120,  s.  161,  aU 
hereditaments  in  the  parish  were  rateable  upon 
one  scale,  without  any  exemption.  Reg.  v. 
Great  Western  Railxcay  Cirmpany^  El.,  Bl.  &  El. 
600  ;  28  L.  J.,  M.  C.  59  ;  5  Jur.,  N.  S.  386. 

Bead  Diyided  into  Seetions.] — A  board  of 
works  passed  a  resolution  that  a  road  should  be 
repaired,  and  having  done  so,  divided  it  into  four 
sections,  making  a  separate  estimate  for  each 
section,  and  apportioning  the  rate  to  pay  the 
expenses  of  each  section  on  the  owners  of 
property  situate  therein : — Held,  this  apportion- 
ment 01  the  expenses  was  not  warranted  by  1 8  & 
19  Vict.  c.  120,  s.  106,  and  25  &  26  Vict.  c.  102, 
ss.  77,  112,  and  that  the  board,  having  repaired 
the  whole  of  the  road,  should  have  made  one 
general  and  entire  apportionment  on  all  the 
owners.  Whitchurch  v.  Fulham  Board  of 
Works,  1  L.  R.,  Q.  B.  233  ;  35  L.  J.,  M.  C.  145  ; 
12  Jur.,  N.  S.  353  ;  13  L.  T.  631 ;  14  W.  R.  277. 

4.  Assessment. 

Ezemptione— Generally.]— The  18&19  Vict.  c. 
120,  does  not  affect  an  exemption  from  rates 
which  existed  previously,  unless  it  is  proved  that 
there  is  equality  of  benefit  for  equality  of  rate. 
Howell  V.  London  Dock  Company,  8  Bl.  &  Bl. 
212  ;  27  L.  J.,  M.  0.  177  ;  4  Jur.,  N.  S.  205. 


Ketropolitan  Board   of  Works.]  — The 


Metropolitan  Board  of  Works  is  not  rateable  to 
the  poor  rate  or  the  general  district  rate  in 
respect  of  the  land  occupied  by  the  sewers  of 
the  metropolis ;  but  it  is  rateable  in  respect 
of  land  and  buildings  which  arc  occupied  by 
it  in  connexion  with  the  sewers,  and  which 
have  an  occupation  value.  Reg,  v.  Metropolitan 
Board  of  Work*,  4  L.  R.,  Q.  B.  15  ;  38  L.  J.,  M. 
C.  24  :  19  L.  T.  348. 

For  Kain  Drainage — ^Paroehial  AMessment] 

— In  the  absence  of  any  estimate,  or  basis  of  a 
county  rate  in  the  city  of  London,  the  Metro- 
politan Board  of  Works,  under  21  &  22  Vict.  c. 
104,  s.  10,  may  make  the  parochial  assessment 
the  basis  or  estimate  of  a  rate  for  raising 
the  necessary  sums  for  the  purpose  of  the  main 
drainage  rate.  London  Commissioners  of  Sewers 
V.  Metropolitan  Local  Board,  16  L.  T.  351. 

Sewer  Bate— Property  within  the  Area.] — In 
assessing  property  to  the  sewer  rate  under  18  & 
19  Vict.  c.  120,  the  law  of  sewers  must  in  general 
prevail,  that  if  property  is  situate  within  the 
area  benefited  by  the  sewers,  it  must  contribute 
without  any  reference  to  the  amount  of  benefit 
derived  ;  and  if  the  property  does  not  fall  within 
the  classes  mentioned  in  s.  163,  or  within  any 
exemption  or  reduction  mentioned  in  s.  164,  it 
must  be  assessed  at  its  full  value  as  ascertained 
by  the  poor-rate  for  the  time  being.     R/^g,  v. 


Head,  3  B.  &  S.  419  ;  32  L.  J.,  M.  C.  115 ;  9 
Jur.,  N.  S.  871  ;  7  L,  T.  708  ;  11  W.  R.  339. 

Therefore,  the  mains  and  pipes  of  a  gas  com- 
pany, laid  in  the  ground  for  the  purpose  of  sup- 
plying gas  to  customers,  must  be  assessed  at 
their  full  value,  and  are  not  entitled  to  any 
deduction  on  the  ground  of  deriving  less  benefit 
from  the  sewers  than  house  property.    lb. 


Water  Companies.]— By  18  &  19  Vict.  c. 


120,  s.  165,  owners  and  occupiers  of  houses, 
buildings,  and  property  other  than  land  shall  be 
rated  to  a  lighting  rate  at  a  rate  in  the  pound 
three  times  greater  than  that  at  which  the 
owners  and  occupiers  of  land  shall  be  rated  in 
such  lighting  rate :-- ^Held,  that  "  property  other 
than  land  "  meant  property  ejusdem  generis,  as 
houses  and  buildings,  and  that  a  water  company 
was  rateable  for  its  pipes  laid  under  ground  as 
occupiers  of  land,  and  therefore  at  the  lower 
rate.  Reg.  v.  Southwark  and  Vanxhall  Wat^r 
Company,  6  El.  &  Bl.  1008  ;  3  Jur.,  N.  S.  411. 

Parties  were  rated,  under  18  &  19  Vict.  c.  120, 
s.  161,  in  respect  of  their  mains  and  other  pipes 
and  apparatus  fixed  in  the  ground,  and  for  the 
land  occupied  by  them  by  means  of  their  mains 
and  apparatus  ;  they  had  been  held  not  rateable 
to  a  lighting  rate  under  a  local  act : — Held,  that 
this  was  a  case  of  land  "  wholly  exempted " 
within  s.  165,  and  therefore  they  were  not  liable 
to  be  rated.  East  London  Watertoorks  Company 
V.  Mile  End  Old  Town  (^Overseers),  29  L.  J.,  M. 
C.  66  ;  6  Jur.,  N.  S.  222. 

During  the  first  year  after  a  quinquennial 
valuation  list  in  the  metropolis  had  come  into 
operation,  some  new  houses  were  connected  by 
means  of  service  pipes  with  a  water  company's 
mains  previously  existing  and  assessed  in  the 
quinquennial  list.  Such  connexions  caused  an 
increase  of  the  company's  gross  receipts  arising 
from  the  additional  rentals  derived  from  the  new 
houses  ;  but-no  alteration  was  made  in  the  mains^ 
themselves,  the  service  pipes  being  the  property 
of  the  owners  or  occupiers  of  the  houses : — Held, 
that  the  increased  rental  so  derived  constituted 
an  alteration  of  the  matters  stated  in  the  valua- 
tion list,  within  s.  46  of  the  Valuation  of  Pro- 
perty (Metropolis)  Act,  1869,  and  was  properly 
taken  into  account  in  a  supplemental  list  made 
under  that  section,  whereby  the  rateable  value  of 
the  company's  mains  was  assessed  at  a  greater 
amount  than  it  had  stood  at  in  the  quinquennial 
list.  Reg,  v.  New  River  Company,  4  Q.  B.  D.  309  ; 
48  L.  J.,  M.  C.  123  ;  40  L.  T.  322  ;  27  W.  R.  785.  i 

Separate  Oocnpation — Sets  of  Booms.] — ^The 
Westminster  chambers  consist  of  seven  blocks  of 
buildings,  having  seven  principal  entrances. 
Each  block  is  divided  into  two  ranges  by  an 
internal  stairease,  which  has  only  one  door  at 
the  principal  or  street  entrance.,  The  blocks 
are  structurally  divided  into  117  different  sets 
of  rooms,  which  are  quite  distinct  from  each 
other,  like  chambers  in  the  Inns  of  Court,  and 
are  capable  of  being  let  and  occupied  separately 
as  residences  or  ofilces.  Each  set  has  an  outer 
door  opening  on  to  one  of  the  internal  stair- 
cases, and  also  an  innvr  private  hall  or  passage. 
There  are  no  means  of  communication  between 
the  sets  except  the  internal  staircase.  The 
outer  or  street  door  to  each  block  is  kept 
locked  at  night,  and  a  porter,  who  is  hired  by 
the  lessors,  resides  in  a  distinct  set  of  rooms  in 
the  basement  of  each  block,  and  has  a  key  of,  and 
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access  to,  the  sets  of  rooms,  for  the  purpose  of  a 
general  saperintendcnce,  and  as  the  serrant  of 
the  occupiers  respectively,  by  whom  he  is  em- 
ployed in  some  cases  to  look  after  the  rooms. 
The  lessors  proTide  gas  for  the  staircase,  halls, 
and  passages,  and  water  for  the  entire  buildings, 
and  pay  all  rates  and  taxes,  charging  their 
tenants  higher  rents  in  consequence.  The  sets  61 
rooms  are  let  under  an  agreement,  by  which  the 
lessors  let  for  a  certain  time,  at  a  certain  rent, 
with  a  covenant  by  the  lessors  to  pay  the  rates, 
and  a  covenant  by  the  lessee  to  repair  internally, 
and  a  power  to  the  lessors  to  enter  to  paint  out- 
side and  to  inspect  the  state  of  the  inside,  with  a 
proviso  for  re-entry  on  the  non-payment  of  rent 
or  breach  of  the  other  covenants.  The  premises 
are  taken  subject  to  the  following  regulations  : 
— The  care  of  each  entrance  and  the  rooms  con- 
nected therewith  will  be  in  charge  of  a  resident 
|»rter  appointed  by  the  lessors.  There  are 
duplicate  keys  to  the  outer  door  of  each  set  of 
chambers,  one  of  which  is  to  be  always  in  the 
hands  of  the  porter,  and  the  other  in  the  care  of 
the  tenant  while  the  rooms  are  in  use.  The 
tenants  have  the  right,  free  of  charge,  to  the 
general  services  of  the  porter ;  viz.,  he  is  to  be 
Ckjostantly  in  attendance,  to  cleanse  the  general 
stairs,  &c,  every  morning,  to  receive  and  deliver 
all  letters  and  parcels,  to  receive  the  keys  of  the 
outer  doors  of  the  several  sets  of  rooms  from  the 
tenants  on  their  leaving  at  night,  to  attend  to 
the  regular  and  proper  supply  of  coals  to  the 
several  apartments.  Coals  are  supplied  by  the 
lessors  at  a  certain  price,  tenants  are  not  allowed 
to  have  stores  of  coals  in  their  rooms  : — Held. 
that  each  set  of  rooms  was  separately  occupied 
by  its  tenant,  and  was  therefore  a  rateable  here- 
ditament, and  ought  to  be  separately  inserted 
and  assessed  in  the  valuation  list  under  the 
Valuation  (Metropolis)  Act,  1869  (32  &  33  Vict. 
c.  67).  Jtfff.  V.  St,  Oeorge*9  Union  (^Assessment 
Committee),  7  L.  R.,  Q.  B.  90 ;  41  L.  J.,  M.  C. 
30  ;  25  L.  T.  696  ;  20  W.  R.  179. 

Commutatioii  Kthe  Bent-charge.] — A  commu- 
tation tithe  rent-charge  is  liable  to  the  general 
rate  and  lighting  rate  levied  under  18  &  19  Vict, 
e.  120,  s.  161,  but  not  to  the  sewers  rate,  being 
within  the  exemption  of  s.  164,  when  the 
practice,  before  the  18  &  19  Vict.  c.  112,  was  to 
exempt  the  tithes  of  the  parish  from  the  sewers 
rate.  Beg,  v.  Qoodchild,  EL,  Bl.  &  El.  1  ;  27 
L.  J.,  M.  C.  131  ;  4  Jur.,  N.  S.  1050. 


Pending  Appeal — ^Sefosal  of  Kagistrate  to 
issue  Warrant,] — On  the  18th  of  November, 
1880,  property  which  had  previously  been  rated 
at  5,465/.  was  re-assessed  at  20,000Z.  The  pro- 
prietors appealed  from  this  rate  ;  but  before  the 
hearing  the  parties  agreed  to  state  a  case  for  the 
Queen's  Bench  Division,  and  that  in  the  mean- 
time the  old  rate  should  be  paid.  These  terms 
were  embodied  in  an  order  made  by  Cave,  J.,  on 
the  23id  of  March,  1881.  The  32  &  33  Vict. 
c.  67,  s.  44,  enacts  that  pending  any  appeal  from 
any  new  assessment,  the  rate  shall  be  paid 
according  to  the  new  assessment.  In  1883  the 
overseers  applied  to  the  magistrates  for  a  sum- 
mons for  a  distress  warrant  for  the  amount  of 
the  rates  due  upon  the  new  assessment ;  but  the 
application  was  refused  on  the  ground  that  the 
overseers  were  bound  by  the  order  of  Cave,  J. 
Upon  an  application  by  the  overseers  the  Queen's 
Bench   Division    granted  a  mandamus   to  the 


magistrates  to  issue  their  warrant  : — Held,  that, 
in  the  face  of  the  act  of  parliament,  Cave,  J.,  had 
no  jurisdiction  to  order  the  rates  to  be  paid  on 
the  footing  of  the  old  assessment,  and  that  the 
consent  of  the  assessment  committee  to  that 
order  could  not  bind  the  overseers.  Reg,  v, 
Marsham,  32  W.  R.  157— C.  A. 

Held,  also,  that  the  issue  of  the  warrants  being 
a  merely  ministerial,  and  not  a  judicial,  act  of 
the  magistrates,  the  application  for  a  mandamus 
was  properly  made  under  11  &  12  Vict.  c.  44,  s.  5. 

6.    Valuation  Lists. 

Delay  in  Kaking,  Transmitting,  fto.] — J.  and 
P.  were  the  occupiers  of  rateable  property 
situate  in  a  parish  within  the  limits  of  the 
Valuation  (Metropolis)  Act,  1869  (32  &  33  Vict, 
c.  67).  Upon  the  27th  of  September,  the  over- 
seers made  and  deposited  a  valuation  list,  in 
which  the  property  was  assessed  at  certain 
amounts.  The  list  was  transmitted  to  the  assess- 
ment committee  on  the  18th  of  October.  On  the 
7th  of  December  the  assessment  committee  met, 
when  J.  and  P.  objected  to  the  amounts  at  which 
their  property  was  assessed,  and  these  were  re- 
duced by  the  committee ;  after  the  meeting  of 
the  assessnient  committee  no  special  sessions 
were  held  to  which  J.  and  P.  could  have  appealed, 
but  they  appealed  to  the  assessment  sessions, 
who  confirmed  the  list: — Held,  that  delay  in 
making,  depositing,  transmitting,  and  approving 
the  valuation  list  within  the  times  prescribed  by 
s.  42  of  the  Metropolis  (Valuation)  Act,  1869, 
did  not  make  it  a  nullity,  for  the  provisions  of 
that  section  were  directory  and  not  imperative. 
Reg.  V.  Ingall,  2  Q.  B.  D.  199  ;  46  L.  J.,  M.  C. 
113 ;  35  L.  T.  552  ;  25  W.  R.  57. 

Supplemental  Valuation  list  —  Alterations 
during  preceding  Twelve  Months.] — In  an  ap- 
peal against  a  supplemental  valuation  list  under 
the  Valuation  (35!etropolis)  Act,  1869  (32  &  33 
Vict.  c.  67),  whether  that  appeal  be  under  s. 
46,  or  s.  47,  evidence  is  admissible  only  of  an 
alteration  in  value  occurring  during  the  twelve 
months  preceding  the  making  of  such  list,  and 
it  is  not  competent  to  the  appellant  to  open 
up  the  previous  quinquennial  or  supplemental 
list  by  giving  evidence  of  alterations  antecedent 
to  the  period  of  twelve  months  before  the  mak- 
ing of  the  list  appealed  against.  Evidence  of  a 
diminution  of  income  in  the  twelve  months 
preceding  the  making  of  the  supplemental  list, 
though  both  admissible  and  relevant,  is  not 
sufficient  to  shew  an  alteration  in  value  during 
that  period  within  the  meaning  of  ss.  46,  47. 
Reg,  V.  ^ist  and  West  India  Docks  Company^ 
11  Q.  B.  D.  721  ;  53  L.  J.,  M.  C.  20  ;  49  L.  T.  363  ; 
32  W.  R.  321.  Reversed  in  C.  A.  Wh.  1884,  p. 
132. 

Contents  of.] — In  making  out  the  valuation 
list  under  the  above  act,  flie  gross  value  and 
rateable  value,  as  defined  by  s.  4,  of  each  here- 
ditament, must  be  inserted,  without  reference  to 
any  privilege  of  being  assessed  on  an  exceptional 
principle  of  valuation.  Reg,  v.  Foundling  Hos- 
pital (Governors),  7  L.  R.,  Q.  B.  83 ;  41  L.  J., 
M.  C.  41  ;  25  L.  T.  662. 

Cost  of  Preparing.] — The  preparation  of  a 
valuation  list  under  the  Valuation  (Metropolis) 
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Act,  1869  (32  &  33  Vict.  c.  67),  is  not  a  duty  of 
the  vestiy  clerk.  The  vestry  may  appoint  the 
veetiy  clerk  to  make  a  valuation  list,  and  may  pay 
him  a  lump  sum  to  include  his  ezpeases  and 
labour.  Jieg.  v.  Cnmherlege,  2  Q.  B.  D.  366  ;  46 
L.  J.,  M.  C.  214  ;  36  L.  T.  700 ;  25  W.  R.  605. 

6.    Pbocbedings. 

Demand.] — ^A  rate  was  voted  in  vestry  on  the 
25th  of  June,  and  duly  signed  on  the  10th  of 
July : — Held,  that  a  written  demand  of  payment 
of  the  sum  assessed,  stating  a  demand  of  the  sum 
as  for  the  composition  rate  for  the  current  year 
made  at  Midsummer,  was  a  sufficient  demand, 
and  that  the  error  in  the  date  of  the  rate  was 
immaterial.  Beg,  v.  Stretfield^  32  L.  J.,  M.  C. 
32  ;  11  W.  R.  736. 

Jorisdiotion  of  Justioes — ^Aisessment  nnap- 
pealed  against.]— There  is  an  appeal  to  the 
quarter  sessions  against  an  assessment  made  by 
assessors  appoint^  under  19  &  20  Vict.  c.  120, 
8. 168,  in  the  same  way  as  against  a  rate  made  by 
overseers  under  s.  161.  Where  there  is  a  rate 
good  upon  its  face,  and  duly  allowed  and  pub- 
lished, a  justice  who  is  called  upon  to  enforce  it 
cannot  go  into  any  questions  affecting  its 
validity,  which  are  matters  of  appeal.  The 
question  whether  or  not  a  rate  has  been  duly 
published  is  one  of  fact,  and  if  there  is  any  evi- 
dence to  support  the  decision  of  the  justice,  the 
court  will  not  interfere.  Bmpson  v.  MetropoUtan 
Board  of  Works,  3  L.  T.  624. 


VII.  RECOVERY  OF  EXPENSES. 
1.  Genebally. 

Repair  of  Wall  inelosing  Sewer  Water.]— A 

wall  had  been  erected  from  time  immemorial  on 
land  adjacent  to  a  tidal  river,  and  it  kept  out 
from  such  land  the  river  at  high  water,  the  land 
being  drained  into  the  river  by  drains  at  a  con- 
siderable distance  from  the  wall.  Before  18  k. 
19  Vict.  c.  120,  the  wall  was  within  the  jurisdic- 
tion of  the  Metropolitan  Commissioners  of 
Sewers,  and  it  was  within  a  district  mentioned 
in  the  schedule  (B).  K.,  the  occupier  of  the 
land  on  which  the  wall  stood,  cut  away  part  of 
the  wall,  and  built  houses  thereon,  without  the 
consent  and  In  violation  of  the  express  prohibi- 
tion of  the  board  of  works  of  the  district.  The 
board  demolished  the  houses,  reinstated  the  wall, 
and  claimed  the  expenses  from  K. : — Held,  that 
the  wall  was  a  sewer,  and  that  the  district  board 
was  entitled  to  claim  the  expenses,  under  ss.  61, 
204.  Poplar  Board  of  WorU  v.  Knight,  EL, 
Bl.  &  El.  408  ;  28  L.  J.,  M.  C.  37  :  6  Jur.,  N.  S. 
196. 

Held,  also,  that  the  board  might  recover  these 
expenses  under  s.  76,  although  no  foundation  for 
the  houses  had  been  dug  out,  but  they  were 
simply  erected  on  the  surface  of  the  ground. 

Acknowledgment  of  Jnrisdiction.]— E. 

had  applied  for  permission  to  the  district  board  of 
works,  and  had  in  his  correspondence  with  them 
treated  the  matter  as  exclusively  within  their 
jurisdiction,  and  the  Metropolitan  Board  of 
Works  had  not  interfered  or  exercised  any  juris- 
diction over  the  wall : — Held,  that  it  was  not 
competent  to  K.  to  resist  the  claim  of  the  district 


board,  on  the  supposed  ground  that  the  statute 
vested  the  wall  in  the  Metropolitan  Board  of 
Works.    lb, 

Kow  Sewer — ^Fresh  Drains.] — The  vestry  of  a 
parish,  contained  in  schedule  (A)  of  18  &  19 
Vict.  c.  120,  passed  a  resolution,  that  certain 
premises  not  being  drained  by  sufficient  drains 
communicating  with  a  sewer,  notice  be  given  to 
the  owners  to  drain  by  separate  drains  into  a 
new  sewer,  and  to  discontmue  the  old  sewer. 
The  owners  made  default,  whereupon  the  vestry- 
executed  the  work,  and  summoned  the  owners 
to  pay  the  expense : — Held,  that  the  di-ains  were 
required  by  reason  of  the  new  sewer,  and  that 
the  drains  were  constructed  under  s.  69,  and  not 
under  s.  73,  and  that  the  owners  of  the  houses 
were  not  liable.  Marylehone  (^Vestry)  y,.yiret^ 
19  C.  B.,  N.  S.  424 ;  34  L.  J.,  C.  P.  214 ;  11  Jur., 
N.  6.  907  ;  12  L.  T.  673  ;  13  W.  R.  1064. 

Repair  of  Streets  after  Constmotion — ^Liability 
of  Board.]— Under  18  &  19  Vict,  c  120,  s.  105, 
the  vestry  of  a  district  board  of  a  parish  or  district, 
after  having  once  compelled  the  owners  of  the 
houses  forming  a  new  street,  to  pay  the  cost  of 
providing  and  laying  the  pavement,  is  bound  for 
the  future  to  keep  it  in  repair,  and  this  obligation 
may  be  enforced  by  mandamus.  Reg,  v.  Hack- 
ney  Board  of  Works,  8  L.  R.,  Q.  B.  528  ;  42 
L.  J.,  M.  C.  151. 

A  board  of  works,  acting  under  the  powers  of 
the  18  &  19  Vict.  c.  120,  s.  105,  paved  and 
flagged  a  new  street,  chai^ng  the  expense  on 
the  adjoining  owners.  The  board  afterwards 
neglected  to  repair  the  road  on  the  ground  that 
a  b&rrier  had  been  erected  upon  it  by  the  owner 
of  the  soil : — Held,  that  the  board,  having  ex- 
ercised their  power  to  pave  a  new  street  at  the 
expense  of  the  adjoining  owners,  was  bound  to 
keep  it  in  repair,  and  that  the  obstruction  by  the 
owner  of  the  soil  did  not  exonerate  the  board 
from  the  performance  of  such  duty.    Ih, 

In  front  of  a  house  situate  in  a  London  square 
was  an  area  and  a  cellar.  The  cellar  was  formed 
of  brick  walls,  one  forming  the  outer  wall  of  the 
area,  and  another  running  parallel  to  such  outer 
wall.  The  covering  to  the  cellar  was  formed  of 
large  flagstones,  the  ends  of  which  rested  on  the 
walls.  From  1830,  when  the  houses  were  built 
and  the  flagstones  were  laid  down,  the  flagstones 
were  used  by  the  public  as  a  footway,  and  became 
by  reason  of  the  traffic  worn  down,  cracked  and 
dangerous.  The  vestry  called  upon  the  owner 
to  repair  the  cellar  and  its  covering.  He  refused 
to  do  so,  whereupon  the  vestry  did  the  work,  and 
proceeded  against  him  to  recover  the  expenses  : 
— Held,  that  the  vestry  was  bound  to  keep  the 
flagstones  in  repair,  and  could  not  recover  from 
the  owner  any  part  of  the  expenses  of  doing  so. 
Hamilton  v.  St,  George's^  Hanover  Square 
(  Vestry^  9  L.  R.,  Q.  B.  <42  ;  43  L.  J.,  M.  C.  41  ; 
29  L.  T.  428  ;  22  W.  R.  86. 

How  BocoTorable — Charge*  on  Indiyidnals  or 
General  Bates.] — When  within  the  metropolis, 
as  defined  by  18  &  19  Vict  c.  120,  s.  250,  a  new 
street  is  paved  for  the  first  time,  the  vestry  or 
district  board  executing  the  work  cannot  at  their 
discretion  charge  the  costs  upon  the  general  rate 
under  ss.  96,  98  ;  they  are  lx)und  to  charge  the 
expense  of  laying  the  pavement  upon  the  owners 
of  the  adjoining  houses  and  land,  under  s.  105, 
as  varied  by  25  &  26  Vict.  c.  102,  s.  77.    Bryden, 
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r.  Pntney  (^Overseers^,  1  Ex.  D.  223  ;  34  L,  T. 
69. 

In  1855  a  road  within  the  metropolis  as  defined 
by  18  &  19  Vict.  c.  120,  8.  250,  ran  between  an 
irregular  line  of  houses  and  market  gardens  upon 
the  south  side,  and  market  gardens  upon  the  north. 
Between  that  year  and  1874,  a  continuous  line 
of  houses  was  built  along  the  north  side,  and 
several  houses  along  the  south.  The  district 
board,  within  whose  jurisdiction  the  road  lay,  in 
1874  payed  a  footpath  by  the  side  of  the  road, 
and  paid  for  the  cost  of  the  work  under  18  &  19 
Vict  c.  120,  ss.  96,  98,  out  of  the  general  rate 
levied  upon  the  inhabitants : — Held,  first,  that 
between  1855  and  1874  the  road  had  become 
a  new  street  within  18  &  19  Vict.  c.  120,  s.  106. 

Held,  secondly,  that  the  district  board  had  no 
power  to  charge  the  cost  of  paving  the  footpath 
upon  the  general  rate,  but  that  it  was  compul- 
sory upon  them  to  obtain  payment  from  the 
owners  of  the  adjoining  houses  and  land,  under 
that  section,  as  varied  by  25  k  26  Vict.  c.  102. 
8.77.    lb. 


Eifoet  of  Charging  General  Bate.]— When 


within  the  metropolis  a  road  has  become  a  new 
street  within  the  Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  s.  105,  and  the  dis- 
trict board  has  improperly  charged  the  cost  of 
paving  the  footpath  of  such  new  street  upon  the 
general  rate  of  the  parish  in  which  it  is  situated, 
the  court  will  order  the  district  boaid  to  restore 
to  the  general  rate  the  amount  so  expended,  and 
to  levy  the  same  upon  the  owners  of  the  adjoining 
houses  and  land,  as  provided  by  that  section  as 
varied  by  s.  77  of  tne  Metropolis  Management 
Amendment  Act,  1862  (25  &  26  Vict.  c.  102). 
Att,'OeH,  V.  Wandsworth  District  Board  of 
JVorJuf,  6  Ch.  D.  539  ;  46  L.  J.,  Ch.  771. 

Expenses  not  inenrred  for  equal  BeBoflt  of 
whole  Parish.]— By  the  Metropolis  Manage- 
ment Act,  1855,  s.^158,  vestries  and  district 
boards  are  directed  from  time  to  time  by  order 
to  require  the  overseers  of  the  several  parishes 
within  their  district  to  levy  the  sums  which 
such  vestries  or  district  boards  may  require 
for  defraying  the  expenses  of  the  execution 
of  the  act ;  and  by  s.  159,  where  it  appears 
to  any  vestry  or  district  board  that  all  or  any 
part  of  the  expenses  for  defraying  which  any 
aum  is  by  such  vestry  or  board  o^red  to  be 
levied,  have  or  has  not  been  incunred  for  the 
equal  benefit  of  the  whole  of  their  parish  or 
district,  such  vestry  or  board  may  by  any  such 
order  direct  the  sum  or  sums  necessary  for  de- 
fraying such  expenses,  or  any  part  thereof,  to  be 
levied  in  such  part,  or  exempt  any  part  of  such 
parish  or  district  from  the  levy,  or  require  a  less 
rate  to  be  levied  thereon,  as  the  circumstances  of 
the  case  may  require.  By  s.  161  the  overseers 
are  to  make  equal  pound  rates.  A  precept  to 
overseers  under  the  above  sections  for  the  levy  of 
■a  rate  stated  that  the  expenses,  in  respect  of 
which  it  was  needed,  were  not  required  for  the 
equal  benefit  of  the  parish,  and  directs  the  rate 
to  be  levied  as  regarded  such  parts  of  the  parish 
as  consisted  of  land  used  as  arable,  meadow, 
or  pasture  land  only,  or  as  woodland,  orchard, 
market-garden,  hop,  herb,  flower,  fruit,  or  nur- 
sery ground  in  proportion  of  one-fourth  part  only 
of  the  net  annual  value  of  such  land.  The 
classes  of  land  mentioned  in  the  precept  did  not 
He  together,  or  form  any  division  marked  out 
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by  metes  or  bounds,  but  were  scattered  through 
the  parish : — Held,  that  the  precept  was  good. 
Howell  V.  London  Dock  ComjHiny  (8  £.  ic  B. 
212)  commented  upon.  Reg.  v.  London^  Brigh- 
tony  and  South  Coast  Bailvoay  Company^  5  Q. 
B.  D.  89 ;  49  L.  J.,  M.  C.  32 ;  41  L.  T.  577 ; 
28  W.  B.  288 ;  44  J.  P.  136—0.  A.  See  cases 
ante,  col.  361. 

2.  Fbom  whom. 

Owner  of  Adjoining  Premises — ^Mortgagee.] — 
A  contribution  to  the  costs  of  paving  streets 
under  18  &  19  Vict.  c.  120,  s.  105,  and  25  &  26 
Vict.  c.  102,  s.  77,  may  be  recovered  from  the 
mortgagee  in  possession  of  the  adjoining  pro- 
perty as  owner,  notwithstanding  that  another 
person  was  owner  of  the  property  at  the  date 
at  which  the  improvement  was  resolved  upon. 
Plumstead  Board  of  Works  v.  Planet  Building 
Society,  21  W.  R.  77. 

Fntnre  Owners.] — The  assessments  for  paving 
expenses  apportioned  by  the  vestry  or  district 
board  under  18  &  19  Vict.  c.  120,  s.  106,  and 
25  &  26  Vict.  c.  102,  s.  77,  are  a  charge  upon  the 
premises  in  respect  of  which  they  are  assessed  ; 
and  the  amount  may  be  recovered  from  the 
future  owners  of  such  premises,  although  there 
has  been  no  arrangement  to  accept  payment  by 
instalments.  Plumstead  Board  of  Works  v. 
Ingoldhy,  8  L.  R.,  Ex.  63  ;  42  L.  J.,  Ex.  50  ;  27 
L.  T.  656  ;  21  W.  B.  77.  Affirmed,  8  L,  B.,  Ex. 
174  ;  42  L.  J.,  Ex.  136  ;  29  L.  T.  375  ;  21  W.  R. 
817— 5x.  Ch. 

Owner  in  Fee.]— Under  18  &  19  Vict.  c.  122, 
s.  51,  an  owner  of  land  in  fee  simple,  who  lets  it 
on  a  building  lease  at  a  peppercorn  rent,  is  not 
liable,  as  owner,  to  the  surveyor  for  fees  in  re- 
spect of  buildings  afterwards  erected  on  such 
land,  a  peppercorn  rent  not  being  within  the 
meaning  of  the  words  "  of  one  whole  or  of  any 
part  of  the  rents  or  profits  of  any  land  or  tene- 
ment," in  the  interpretation  clause,  s.  3.  Evelyn 
V.  Whichcord,  El.,  Bl.  &  El.  126  ;  27  L.  J.,  M.  C. 
211  ;  4  Jur.,  N.  S.  808.    Avd  eases  ante,  col.  325. 

School   Board.]  —  The   London    School 

Board  are  "  owners  "  of  a  school  house  within  the 
definition  of  18  &  19  Vict.  c.  120,  s.  250.  Lon- 
don School  Board  v.  St,  Mary,  Islington,  1  Q. 
B.  D.  65  ;  46  L.  J.,  M.  C.  1  ;  33  L.  T.  504  ;  24  W. 
R.  137. 

Life  Tenant.] — Whei'e  expenses  had  been  in- 
curred by  a  tenant  for  life,  under  a  vrill,  in  rein- 
stating structures  on  a  portion  of  the  demised 
property,  in  confonnity  with  the  requirements 
of  the  18  &  19  Vict.  c.  122,  which  authorizes  the 
commissioners  to  sell  the  structures  if  an  owner 
refuses  or  neglects  to  pay  the  expenses  of  rein- 
statement :  — Held,  that  these  expenses  consti- 
tuted a  charge  on  the  property,  and  that  their 
repayment  was  a  proper  application  of  the  pro- 
ceeds of  other  lands  devised  to  the  same  uses, 
and  taken  under  the  Lands  Glauses  Act.  Davis, 
Ex  parte,  3  Do  G.  &  J.  144  ;  4  Jur.,  N.  S.  1029. 

Leuees.] — ^A  tenant  in  possession,  having  an 
equitable  interest  only  under  an  agreement  for 
a  lease  for  a  term,  is,  in  equity,  an  adjoining 
owner. under  18  &  19  Vict,  c  122,  and  three 
months'  notice  must  be  given  to  him  before  any 
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alterations  affecting  his  premises  can  be  com- 
menced by  his  neighbour,  under  the  powers  of 
that  act.  Coioen  v.  Phillips,  33  Beav.  18  ;  9 
Jur.,  N.  S.  667  ;  8  L.  T.  622  ;  11  W.  R.  706. 

A  lessee  of  a  house  for  a  term  of  ninety-nine 
years,  having  demised  some  portions  of  the  house 
to  separate  persons  for  terms  varying  from  seven 
to  twenty-one  years,  is  the  owner  of  the  house 
within  18  &  19  Vict.  c.  122.  Hunt  v.  Harris, ' 
19  C.  B.,  N.  S.  13  ;  34  L.  J.,  C.  P.  249  ;  11  Jur., 
N.  S.  485  ;  12  L.  T.  421  j  13  W.  R.  742. 

Temporary  Deitmetion  of  Premises.] — 


A  house  occupied  by  a  tenant  under  a  lease  for 
twenty-one  years  was,  during  the  term,  accident- 
ally burnt,  and  being  ruinous,  was  pulled  down 
under  7  &  8  Vict.  c.  84.  By  the  lease  the  tenant 
was  exempt  from  paying  rent  during  the  time 
that  the  house  was  untenable  by  reason  of  an 
accidental  fire  :  — Held,  that  the  expenses  in- 
curred could  not  be  recovered  from  the  land- 
lord, a  tenant  for  life  of  the  reversion,  under  s. 
42,  which  throws  the  burden  upon  "the  owner  of 
every  such  building,  being  the  person  entitled  to 
immediate  possession  thereof."  Saffron 'hill 
iOterseersX  Ex  parte,  24  L.  J.,  M.  C.  56  ;  18  Jur. 
1104. 

— ^-  Building  Lease  on  Conditions.] — A.,  the 

owner  in  fee  of  land,  entered  into  an  agreement 
with  B.  by  which  he  was  to  have  possession  of 
such  land  and  to  build  thereon  a  certain  number 
of  houses,  and  to  inclose  and  lay  out  a  portion  of 
the  land  as  an  ornamental  pleasure  ground,  for 
the  exclusive  use  of  the  inhabitants  ot  such 
houses.  A  lease  was  to  be  granted  by  A.  of  each 
house  when  finished,  and  with  the  lease  of  the 
last  house  was  to  be  granted  a  lease  of  the  in- 
closed pleasure  ground  ;  and  until  all  the  leases 
were  granted,  B.  was  to  pay  A.  a  yearly  rent  in 
respect  of  the  whole  land,  but  the  agreement  was 
not  to  operate  as  a  demise  nor  to  give  B.  any 
estate  or  interest  in  the  premises  until  the  leases 
were  executed.  B.  inclosed  and  laid  out  the 
pleasure  ground,  and  built  some  of  the  houses, 
of  which,  and  of  which  only,  leases  were  granted 
to  him  ;  but  not  having  completed  all  the  houses  : 
— Held,  that  A.  remained  the  owner  of  the  land 
which  had  been  inclosed  as  such  pleasure  ground 
within  the  meaning  of  18  &  19  Vict.  c.  120,  s. 
250,  and,  therefore,  as  such  owner,  was  liable 
under  26  &  26  Vict  c.  102,  s.  77,  to  contribute  to 
the  expense  incurred  by  the  vestry  in  paving  a 
new  street  abutting  on  the  pleasure  ground. 
Holland  v.  Xensington  (  Vfstry'),  2  L.  R.,  C.  P. 
566  ;  36  L.  J.,  M.  C.  105  ;  17  L.  T.  73  ;  15  W.  R. 
1045. 

An  owner  of  houses  occupied  land  bounding 
or  abutting  on  a  new  street,  which  a  board  of 
works  had  paved  under  18  &  19  Vict.  c.  120, 
s.  105,  and  sewered  under  25  &  26  Vict.  c.  102, 
s.  52.  Amongst  other  items  which  the  board 
had  apportioned  to  his  contribution  were  costs  of 
collecting  apportioned  amounts,  of  survey  plan 
and  obtaining  names  of  owners,  and  of  fiUing- 
up,  printing,  advertising,  and  serving  notices. 
These  sums  were  all  paid  to  persons  employed 
for  the  purpose,  and  not  servants  of  the  board, 
although  they  had  in  their  employ  a  surveyor  and 
a  clerk,  and  payments  were  requested  at  their 
office.  The  owner  of  the  houses  occupied  the 
land  under  a  building  agreement,  by  which  the 
owner  of  the  land  agreed  to  demise  to  the  owner 
of  the  houses  or  his  nominees  the  several  pieces 


of  land  upon  which  he  was  to  build,  as  the 
houses  and  buildings  respectively  became  erected 
and  covered,  for  eighty  years,  at  the  rent  of  a 
peppercorn  for  two  years,  and  of  sums  Increasing 
every  year  up  to  364/.  in  the  sixth  and  following 
years.  He  was  to  be  considered  as  holding  the 
undemised  portion  on  the  terms  of  the  leases. 
There  was  a  power  of  re-entry  upon  non-comple- 
tion of  the  building  covenants.  The  houses  at 
this  time  were  in  every  stage  of  building  pro- 
gress, and  some  had  been  demised  to  other  per- 
sons at  defendant's  nomination : — Held,  tnat, 
with  the  exception  of  the  houses  demised  to 
other  persons,  he  was  liable  as  owner  of  all  the 
premises,  and  that  the  above  items  were  inciden- 
tal costs  and  charges  within  25  &  26  Vict.  c.  102, 
s.  77.  Poplar  Board  of  Works  v.  Lore,  29  L.  T. 
915. 

^Time  when  Ownership  of  Property  passes.] 
—  On  the  23rd  December,  1878,  the  Metro- 
politan Board  of  Works  served  a  notice  on  B., 
the  owner  of  certain  houses,  stating  that  they 
would  be  taken  compulsorily  under  the  Artizans* 
and  Labourers'  Dwellings  Improvement  Act, 
1875,  and  an  arbitrator  was  appointed.  The 
arbitrator  made  his  provisional  award  on  the  18th 
of  March,  and  his  final  award  on  the  22nd  July, 
1880.  On  the  18th  February,  1880,  the  Metro- 
politan Board  of  Works  served  a  notice  on  B. 
that  the  houses  were  in  a  dangerous  state,  and 
requiring  him  to  take  down  a  portion  and  repair 
them,  and  on  the  18th  March  a  magistrate  made 
an  order  that  B.  should  take  down  a  part  and 
repair  the  buildings.  This  order  not  having  been 
complied  with,  the  Metropolitan  Board  of  Works 
gave  notice  to  B.,  on  the  16th  July,  1880,  to 
hoard  and  take  down  the  structure  ;  and  on  the 
19th  July,  the  notice  not  having  been  complied 
with,  the  Metropolitan  Board  of  Works  incurred 
expensdb  to  the  amount  of  262. 9«.  4^.  in  hoarding, 
and  afterwards  other  expenses  amounting  in  all 
to  782.  9«.  \id.  It  was  contended,  on  the  part  of 
B.,  that  at  the  time  the  expenses  were  incurred 
the  provisional  award  had  been  made,  and  there- 
fore he  was  not  the  "  owner  :" — Held,  that  the 
ownership  in  the  property  was  not  transferred 
until  the  final  award  was  made  on  the  22nd  July, 
1880,  and  therefore  the  Metropolitan  Board  of 
Works  could  recover  the  expenses  from  B.  as 
being  the  owner  when  they  were  incurred. 
Bamet  v.  Metropolitan  Board  of  Works,  46  L. 
T.  384  ;  46  J.  P.  469. 

Lessee  of  Chapel.]— By  18  &  19  Vict.  c.  122, 
s.  73,  if  the  owner  or  occupier  of  a  dangerous 
structure  fails  to  comply  with  the  order  of  a 
justice  for  taking  down,  repairing,  or  otherwise 
securing  the  same,  the  commissioners  may  do 
what  is  necessary,  and  all  expenses  incurred  by 
them  shall  be  paid  by  the  owner.  By  s.  3,  the 
term  owner  shall  apply  to  every  person  in 
possession  or  receipt  either  of  the  whole  or  of 
any  part  of  the  rents  or  profits  of  any  land  or 
tenement,  or  in  the  occupation  of  such  land 
or  tenement  other  than  as  a  tenant  from  year 
to  year,  or  for  any  less  term,  or  as  a  tenant  at  will. 
The  appellants,  being  seised  in  fee  of  a  building 
used  as  a  chapel,  leased  it  for  twenty-one  years  ta 
N.,  who  was  then  in  possession  of  it : — Held,  that 
N.  was  the  owner  within  the  meaning  of  the  act, 
and  therefore  an  order  upon  the  appellants  for 
expenses  incurred  by  the  commissioners,  was  bad. 
MovrUyan  v.  Lahahuondiere,  1  Bl.  ic  Kl.  533  ;  30 
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L.  J.,  M.  C.  95  ;  7  Jur.,  N.  S.  627  ;  3  L.  T.  668  ; 
9  W.  R.  341. 

InounlMat  of  Cliiireh.] — The  incumbent  of  a 
district  church  in  the  metropolis,  although  the 
freehold  of  such  church  is  Tested  in  him  under 
the  Church  Building  Acts,  is  not  the  "  owner  "  of 
the  church  within  the  meaning  of  the  Metropoli- 
tan Building  Act,  1855  (18  &  19  Vict.  c.  122,  Part 
11,  Dangerous  Structures),  so  as  to  be  personally 
liable  for  the  expenses  incuired  by  the  Metropo- 
litan Board  of  Works  in  respect  of  such  church 
as  a  dangerous  structure.  Acg.  v.  Lee,  4  Q.  B. 
D.  75  ;  48  L.  J.,  M.  C.  22  ;  39  L.  T.  605. 

CoouiiiBaioiiers  Owning  Ghnroh.] — ^A  church, 
the  site  of  which  has  been  conyeved  to  the 
commissioners  for  building  churches,  is  not  liable 
to  be  assessed  to  the  expenses  of  paving  a  new 
street,  as  the  commissioners  are  not  owners  either 
within  18  &  19  Vict.  c.  120,  s.  105,  or  25  &  26 
Vict.  c.  102,  8.  77.  Angell  v.  Paddingtan  Vestry^ 
3  L.  R.,  Q.  B.  714  ;  37  L.  J..  M.  C.  171  ;  16  W.  R. 
1167;  9B.  &S.  496. 

Land  Company — Owners  of  the  Soil  of  the 
Boadf.] — A  land  company,  being  owners  of  lands, 
in  1863  laid  them  out  for  bmlding  purposes, 
and  made  roads  and  ways  across  them  ;  and 
nearly  the  whole  of  the  estate  was  sold  in  lots  to 
different  purchasers,  and  conveyed  to  them  by 
metes,  bounds,  and  admeasurements  set  forth  on 
coloured  plans  attached  to  the  conveyance. 
Each  lot  had  a  frontage  upon  one  of  the  roads. 
The  roads  had  been  dedicated  to  the  public,  as 
fAT  as  any  act  of  the  land  company  could  do  so, 
but  no  proceedings  were  taken  to  make  l!hem 
repairable  by  the  parish.  The  board  of  works 
of  the  district  from  time  to  time  paved  the  new 
streets  formed  by  the  houses  on  the  estate,  and 
apportioned  the  costs  among  the  owners  of 
houses  forming  the  streets  and  the  owners  of 
land  bounding  and  abutting  on  the  streets  ;  and 
in  so  doing  they  assessed  the  land  company  in 
respect  of  the  new  streets  and  roads,  where 
bounding  or  abutting  on  the  sides  or  ends  of  the 
streets  paved,  as  lands  abutting  on  those  streets, 
under  25  &  26  Vict.  c.  102,  s.  77  :— Held,  that 
assuming  the  soil  of  the  roads  to  be  in  the  land 
company,  they  were  improperly  charged  under 
25  k  26  Vict.  c.  102,  s.  77 ;  for  that  they  were 
not,  in  respect  of  the  roads  which  had  been  irre- 
vocably dedicated  to  the  public,  the  owners  of 
land  Avithin  the  meaning  of  that  section  and 
8.  250  of  18  &  19  Vict.  c.  120.  Plnmstead  Board 
of  Works  V.  Brituh  Land  Compa/ny^  10  L.  R.,  Q. 
B.  203  ;  44  L.  J.,  Q.  B.  38 ;  32  L.  T.  94 ;  23 
W.  R.  634— Ex.  Ch.  Reversing  10  L.  R.,  Q.  B. 
16  ;  31  L.  T.  762  ;  23  W.  R.  133. 

'*  Honio  and  Land,"  what  are  —  Dissenting 
ChapoL] — The  appellants  were  the  trustees  of  a 
chapel  which  abutted  on  and  formed  part  of  a 
new  street  within  the  meaning  of  18  &  19  Vict. 
c.  120.  The  chapel  was  registered  as  a  place  of 
religious  worship,  but  had  not  been  consecrated, 
and  there  was  no  dedication  of  the  land  in  per- 
petuity. Attached  to  the  chapel  was  a  vestry, 
and  there  were  also  rooms  for  a  caretaker,  besides 
lecture  and  schoolrooms  underneath  the  chapel : 
— Held,  that  the  trustees  were  the  owners  of  a 
**  house "  within  the  meaning  of  18  &  19  Vict, 
c.  120,8.  105,  or  of  land  within  25  &  26  Vict, 
c.  102, 8.  77,  and  were  liable  to  contribute  to  the 


expense  of  making  and  paving  the  street.  Caiger 
V.  St,  yfarVy  Islington  (  Vestry')^  50  L.  J.,  M.  C. 
59  ;  44  L.  T.  605  ;  29  W.  R.  538  ;  45  J.  P.  570. 

Chorch.] — A  church  surrounded  by  a  strip  of 
land  opposite  to  a  row  of  houses  abutting  upon 
a  new  street,  the  site  of  the  church  having  been 
conveyed  to  the  commissioners  for  building 
churches,  is  not  liable  to  be  assessed  to  the  ex- 
penses of  paving  the  new  street,  as  it  is  not  a 
house  within  18  &  19  Vict.c.  120,  s.  105,  nor  land 
within  25  &  26  Vict.  c.  102,  s.  77.  Angdl  v. 
Paddington  iVcstry'),  3  L.  R.,  Q.  B.  714  ;  37  L. 
J.,  M.  G.  171  ;  16  W.  R.  1167 ;  9  B.  &  8.  496. 

3.  From  what  Lands. 


(( 


Bounding  or  Abutting" — Bailway — Line 
and  Slopes.] — ^A  line  of  railway  was  situate  in  a 
deep  cutting  at  a  place  where  a  road  passed  over 
the  line.  The  road  was  carried  over  on  a  bridge 
from  one  boundary  of  the  line  to  the  other,  but 
supported  on  stone  piers  erected  on  the  slope  of 
the  cutting.  On  an  information  under  s.  77  of 
the  Metropolis  Management  Amendment  Act, 
1862,  against  the  railway  company  for  not  con- 
tributing to  the  paving  of  the  road  : — Held,  that 
the  line  and  the  slopes  of  the  cutting  did  not 
bound  or  abut  upon  the  road  within  the  meaning 
of  the  act.  London,  BrioMon,  and  South  Coast 
Bailway  Co.  v.  St,  CfileSy  Camhenoell  (  Vestry), 
4  Ex.  D.  239  ;  48  L.  J.,  M.  C.  186  ;  41  L.  T. 
162. 

A  railway  which  ran  in  a  cutting,  and  was 
adjoining  a  new  street  which  the  vestry  was 
about  to  pave,  and  was  separated  from  it  by  a 
wall,  through  which  there  was  no  communication 
between  the  street  and  the  railway,  bounded  the. 
street  within  the  meaning  of  the  25  &  26  Vict.  c. 
102,  s.  77  :— Held,  that  the  company  was  liable  to 
contribute  to  the  expense  of  paving  the  street ; 
and,  the  vestry  having  charged  the  company  in 
the  same  proportion  as  the  owners  of  house 
property,  that  the  court  had  no  power  to  control 
the  discretion  vested  in  them  by  the  act.  London 
and  JS'orth' Western  Bailway  Company  v.  St. 
Pancras  (^Vestry),  17  L.  T.  654. 

A  railway  line  ran  in  a  deep  cutting  much 
below  the  level  of  a  highway,  wnich  was  carried 
over  the  railway  (nearly  at  right  angles)  by  a 
bridge  built  by  the  railway  company  under  statu- 
tory powers  and  in  pursuance  of  ss.  46 — 51  of  the 
Railways  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20).  The  parapets  of  the  bridge  con- 
sisted of  two  walls  resting  upon  arches,  which 
had  their  foundations  (outside  the  lines  of  the 
roadway)  in  the  railway  company's  land.  The 
walls  were  not  used  by  the  company  otherwise 
than  as  fences  for  the  bridge.  The  district  board 
of  works  having  paved  the  highway,  which  was 
admitted  to  be  a  new  street  within  s.  105  of  the 
Metropolis  Management  Act,  1855  (18  &  19  Vict, 
c.  120)  :— Held,  that,  assuming  the  fence  walls 
to  be  the  railway  company's  land,  the  company 
were  not  **  owners  of  land  bounding  or  abutting 
on  "  the  highwav  within  s.  77  of  the  Metropolis 
Management  Act,  1862  (25  &  26  Vict.  c.  102), 
and  were  not  liable  as  owners  of  the  fence  walls 
to  contribute  to  the  expenses  of  paving.  Great 
Eastern  Bailway  Company  v.  Matikney  Board 
of  Works,  8  App.  Cas.  687  ;  52  L.  J.,  M.  C.  105  ; 
49  L.  T.  509  ;  31  W.  R.  769-.H.  L.  (E.).  Re- 
versing 9  Q.  B.  D.  412  ;  51  L.  J.,  M.  C.  67  ;  46 
L.  T.  679 ;  30  W.  R.  765— C.  A.,  sub  nom.  Hackneif 
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Board  of  Works  v.  Oreat  Eastern  Railuxiy  Com- 
pany. 

Held,  also,  by  Lords  Blackburn  and  Watson, 
that  the  railway  line  and  slopes  being  much  below 
the  level  of  the  highway,  the  company  were  not 
in  respect  of  such  line  and  slopes  '*  owners  of 
land  bounding  or  abutting  on"  the  highway 
within  the  above  section,  and  were  not  liable  as 
owners  of  the  line  and  slopes  to  contribute  to  the 
expenses  of  paving.    Ih, 

A  railway  in  the  metropolitan  district  was 
carried  across  a  new  street  by  an  arch.  On  one 
side  of  the  street  the  railway  was  carried  forward 
on  arches,  and  on  that  side  was  a  strip  of  land, 
ten  feet  wide,  left  open  for  the  purpose  of  repair- 
ing the  arches ;  this  abutted  for  ten  feet  on  the 
street.  On  the  other  side  the  railway  was  carried 
forward  on  an  embankment,  and  the  sloping  part 
or  buttress  of  the  embankment  abutted  on  the 
street  about  thirty-six  feet,  and  at  the  foot  of  the 
embankment  was  an  open  space,  also  about 
thirty-six  feet  wide,  also  abutting  on  the  street, 
whicn  was  left  for  the  purpose  of  allowing  of 
slips  in  the  embankment.  The  vestry  of  the 
parish  having  determined  to  pave  the  street, 
•ought  to  make' the  railway  contribute,  under  25 
&  26  Vict,  c  102,  s.  77,  as  an  owner  of  land 
abutting  on  the  street :— Held,  that  the  above 
pieces  of  land,  including  the  slope  of  the  embank- 
ment, were  land  within  that  section.  Higgins  v. 
Harding,  8  L.  R.,  Q.  B.  7  ;  42  L.  J.,  M.  C.  31  ; 
27  L.  T.  483  ;  21  W.  R.  191. 

Private  Boads.]— The  Metropolis  Management 
Amendment  Act,  1862,  s.  77,  provides  that  where 
any  vestry  or  district  board  shall  have  paved  any 
new  street,  the  owners  of  the  land  bounding  or 
abutting  on  such  street  shall  be  liable  to  con- 
tribute to  the  expense  of  paving  the  same : — 
Held,  that  the  words  "  land  bounding  or  abutting 
on  such  street "  include  the  soil  of  private  roads 
leading  out  of  a  new  street.  Pound  v.  Plumstead 
Board  of  WorJt^,  7  L.  R.,  Q.  B.  183  ;  41  L.  J., 
M.  C.  51 ;  25  L.  T.  461 ;  20  W.  B.  177. 

House  forming  Part  of  a  Street] — The  vestry 
of  a  metropolitan  parish,  having  paved  a  new 
street,  under  18  &  19  Vict.  c.  120,  s.  105,  assessed 
the  London  School  Board,  in  respect  of  a  school- 
house,  as  being  owners  of  one  of  the  houses  form- 
ing the  street.  The  school-house  did  not  immedi- 
ately front  the  street,  but  stood  back  from  it  some 
seventy  or  eighty  feet,  in  a  large  yard,  the  whole 
area  being  about  29,500  square  feet.  There  was 
a  row  of  eleven  small  houses  with  gardens  at  the 
back  of  them  between  this  area  and  the  street ; 
but  the  only  access  to  the  school  was  by  a  private 
passage  which  ran  along  one  side  of  the  last 
house  and  garden  into  the  school-yard,  with  gates 
opening  from  the  street  in  question ;  the  width 
of  the  passage  being  twenty  feet  and  the  length 
about  sixty-four  feet:— Held,  that  the  school- 
house,  though  not  actually  one  of  the  houses 
forming  the  street,  yet  practically  formed  part 
of  it,  within  s.  105.  Landon  School  Board  v. 
St,  Mary,  Islington,  1  Q.  B.  D.  66  ;  45  L.  J., 
M.  C.  1  ;  33  L.  T.  504  ;  24  W.  R.  137. 

Back  Premises— Dead  Wall  Part  of  Street]— 
B.  was  the  owner  of  a  house,  which  had  its  front 
and  only  entrance  in  F.  street,  and  behind  it  a 
garden  with  a  dead  wall  at  the  further  end.  A 
new  street  was  made  parallel  to  F.  street,  of 
which  the  dead  wall,  at  the  end  of  B.'s  garden. 


was  part  of  the  line  of  street.  This  new  street 
was  a  mews,  which  the  Metropolitan  Board 
allowed  to  be  made  of  20  feet  in  width  : — Held, 
that  B.'s  land  abutted  on  .this  new  street,  and 
therefore  B.  was  liable  for  his  proportion  of 
expenses  of  paving  it,  &c.,  under  25  k,  26  Vict, 
c.  102,  s.  77.  Paddington  (  Vestry')  v.  Bramtoell, 
44  J.  P.  815. 


4.  As  BETWEEN  LANDLOBD  AND  TENANT. 

• 

Covenant  to  Disoharge  Taxes — Expenses  of 
Drainage.] — ^A.  held  premises  under  a  lease  with 
a  covenant  to  pay,  b^  and  discharge  "  all  such 
parliamentary,  parochial  and  county,  district 
and  occasional  levies,  rates,  assessments,  taxes, 
charges,  impositions,  contributions,  burthens, 
duties  and  services  whatsoever,  as  during  the 
term  should  be  taxed,  assessed  or  imposed  upon 
or  in  respect  of  the  premises,  or  any  part  thereol" 
He  granted  an  under-lease  (at  a  rack-rent)  to  B., 
the  latter  covenanting  *'  that  the  covenants,  con- 
ditions and  agreements  contained  in  the  original 
lease  on  lessee's  part  to  be  peif  ormed  and  observed 
(except  the  covenants  to  pay  rent  and  to  insure), 
should  during  the  continuance  of  the  demise  be 
performed  and  obsei-ved  by  him  : " — Held,  that 

B.  was  liable  for  the  expense  of  drainae^e  works 
done  upon  the  premises  under  the  authority  of 
the  18  &  19  Vict.  c.  120.    Sweet  v.  Seager^  2 

C.  B.,  N.  S.  119  ;  3  Jur.,  N.  S.  588. 


Paving  Bates.] — The  lessee  of  a  house  in 


a  new  street  within  the  metropolitan  district  for 
seven,  fourteen,  or  twenty-one  years,  covenanted 
with  his  lessor  to  pay  all  rates  and  assessments 
taxed,  rated,  charged,  assessed,  or  imposed  upon 
the  demised  premises,  or  upon  or  payable  by  the 
occupier  or  tenant  in  respect  thereof : — Held,  that 
the  proportion  of  the  expense  of  paving  the  new 
street  assessed  upon  the  demised  house  under  25 
&  26  Vict.  c.  102,  s.  96,  was  not  a  rate  payable 
by  the  tenant  under  this  covenant.  Allum  v. 
Dickhison,  9  Q.  B.  D.  632  ;  52  L.  J.,  Q.  B.  190  ; 
47  L.  T.  493  ;  30  W.  R.  930  ;  47  J.  P.  102— C.  A. 
A.  let  to  B.  for  twenty-one  years,  determinable 
at  the  end  of  five,  seven,  or  fourteen  years,  at  his 
option,  a  house  in  the  parish  of  Paddington, 
yielding  and  paying  the  specified  rent,  "  clear  of 
all  deductions  in  respect  of  land  tax,  sewers  rate, 
and  all  other  taxes,  rates  and  deductions  what- 
soever ; "  and  B.  covenanted  that  he  would  "  pay 
and  discharge  all  taxes,  rates,  duties  and  assess- 
ments whatsoever,  which  during  the  continuance 
of  this  present  demise  shall  be  taxed,  assessed  or 
imposed  on  the  tenant  or  landlord  of  the  premises 
hereby  demised  in  respect  thereof,  whether 
parliamentary,  parochial  or  otherwise  (except 
property  or  income  tax)."  The  house  was  in 
a  new  sti'ect  within  the  meaning  of  the  Metro- 
politan Management  Acts,  and  the  vestry  of 
Paddington  paved  this  street  and  obliged  the 
landlord  to  pay  his  proportion  of  the  expenses, 
by  virtue  of  18  &  19  Vict.  c.  120,  s.  105,  and 
25  &  26  Vict  c.  102,  ss.  77,  96  :— Held,  that  the 
landlord  was  entitled  to  recover  tliis  money  so 
paid  from  his  tenant.  Tliontpson  v.  Lapworth^ 
3  L.  R.,  C.  P.  149 ;  37  L.  J.,  C.  P.  74  ;  17  L.  T. 
507  ;  1§  W.  R.  312. 

See  also  LANDLORD  AND  Tenant* 


Bent  Payable  to  Veitry— Distress.]- The 


vestry  of  a  metropolitan  parish,  having  incurred 
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expenaeB  for  paying^,  gave  the  occapier  of  a  house 
liable  to  contribate  thereto,  notice,  under  25  &  26 
Vict.  c.  102,  8.  86,  to  pay  his  rent  to  them  and 
not  to  his  landlord.  The  tenant  gave  notice 
thereof  to  his  landlord,  who  nevertheless  dis- 
trained. The  tenant  theieapon  paid  his  rent 
(which  was  less  than  the  paving  expenses  appor* 
tioned  to  the  house)  to  the  vestry,  and  the  land- 
lord then  merely  levied  the  expenses  of  the  dis- 
tress and  withdrew : — Held,  tnat  his  right  of 
distress  was  only  taken  away  on  actual  pay- 
ment by  the  tenant  to  the  vestry,  that  the  dis- 
tress was  therefore  justifiable  in  the  first  instance, 
and  that  the  expenses  thereof  might  be  levied. 
Byan  v.  ThomvMon,  3  L.  R.,  C.  P.  144  ;  37  L.  J., 
C.  P.  134  ;  17  L.  T.  606  ;  16  W.  R.  314. 

5.  Apportionuknt  of  Ezpsnsbs. 

IHientioa  of  Vestry  or  District  Board.] — The 
apportionment  of  the  expenses  of  paving  new 
streets,  under  18  &  19  Yict.  c.  120,  s.  105,  and 
25  &  26  Vict.  c.  102,  s.  77,  by  a  vestry  or  district 
board  is  in  the  abeolate  discretion  of  such  vestry 
or  district  board,  and  not  subject  to  any  appeal 
or  review  whatever.  NUhet  v.  Cheenwich  Board 
tff  WorU,  10  L.  R.,  Q.  B.  465 ;  44  L.  J.,  M.  C. 
1 19 ;  32  L.  T.  762  ;  24  W.  R.  223. 

Housoa  on  both  sidet  of  a  Street — ^Invalid 
Apportionment.]— By  18  &  19  Vict  c  120,  s. 
105,  and  25  ft  26  Vict  c.  102,  s.  77,  the  costs  of 
paving  a  new  street,  under  the  compulsory 
powers  of  the  former  act,  are  payable  by  the 
owners  of  the  houses  forming  and  of  the  land 
abutting  upon  such  street,  and  are  to  be  appor- 
tioned bjr  the  vestry  or  district  board  of  works. 
By  the  interpretation  clause  of  the  latter  act  the 
expression  **  new  street "  is  to  include  a  part  of  any 
such  street.  Buildings  and  land  belonging  to 
the  guardians  of  a  union  abutted  upon  a  new 
street  which  the  vestry  directed  to  be  paved 
over  half  its  breadth  only  ;  the  part  paved  being 
that  nearest  the  guardians'  premises.  The  vestry 
apportioned  the  whole  cost  of  the  paving  upon 
the  houses  forming  the  guardians'  side  of  the 
street,  omitting  those  on  the  other  side : — Held, 
that  the  apportionment  was  invalid,  and  that 
the  owners  of  the  houses  on  both  sides  of  the 
street  ought  to  have  been  charged.  Mile  End 
{Vettry)  v.  Whiteehapel  Union  (^Oitardians), 
1  Q.  B.  D.  680 ;  46  L.  J.,  M.  C.  138  ;  35  L.  T. 
354 ;  24  W.  R.  719—0.  A.  Affirming  45  L.  J., 
M.  C.  75  ;  34  L.  T.  178  ;  24  W.  R.  364. 

Streets,  How  and  Old.] — S.  was  the  owner  of  a 
piece  of  land  upon  which  streets  had  been  laid 
out  since  the  7th  of  August,  1862  ;  building  land 
not  belonging  to  him  bounded  and  abutted  upon 
the  ends  of  all  the  streets  except  one,  which  ter- 
minated at  a  cemetery.  The  district  board  of 
works  laid  down  sewers  in  the  streets  and  appor- 
tioned the  whole  of  the  costs  between  S.,  his 
tenants,  and  the  owners  of  the  cemetery.  Sewer 
rates  had  for  many  years  been  levied  in  respect 
of  the  houses  upon  his  land,  although  no  sewer 
had  previously  existed  in  the  streets  thereon  : — 
Held,  that  the  word  street  in  25  &  26  Vict.  c. 
102,  s.  53,  included  new  streets  as  defined  by  s. 
112,  as  well  as  old  streets,  that  s.  52  did  not 
apply,  and,  therefore,  that  the  apportionment 
was  invalid,  as  it  did  not  provide  that  a  portion 
of  the  coots  of  the  sewers  should  be  defrayed  by 
the  board  out  of  the  sewer  rate  levied  in  their 


district.    Sheffield  v.  Fulham  Board  of  Worhs, 
1  Ex.  D.  395. 

Semble,  that  even  if  s.  52  had  been  applicable, 
the  apportionment  would  have  been  invalid, 
since  it  did  not  charge  any  portion  of  the  cost  of 
the  sewers  upon  the  owners  of  the  building  land 
bounding  and  abutting  upon  the  ends  of  the 
streets.    Ih, 

Sewer  for  Kew  Street— What  is.] — In  1867  a 
sewer  was  built  in  a  street,  formed  since  1862,  of 
some  houses  of  which  G.  was  owner,  at  his 
expense,  under  the  Local  Management  Act, 
1867  (25  &  26  Vict.  c.  102),  s.  44.  In  1875 
a  metropolitan  board  removed  this  sewer,  and 
another  in  the  next  street,  and  constructed  a 
new  sewer  in  connexion  with  the  houses  in  both 
streets.  They  apportioned  the  costs  and  ex- 
penses of  the  works  upon  the  -owners  of  houses 
and  land  in  the  two  streets.  G.  recused  to  pay 
his  apportionment,  and  a  magistrate  dismissed 
the  summons  against  him : — ^Held,  that  this  was 
not  a  sewer  constructed  in  or  for  the  drainage  of 
a  new  street  within  s.  52,  and  that  the  appor- 
tionment was  bad.  ^hUham  Board  of  Wotm  v. 
Goodwin,  1  Ex.  D.  400 ;  35  L.  T.  907. 

— r-  Time  for  Apportionment.] — The  Metro- 
polis Management  Amendment  Act  (25  &  26 
Vict.  c.  102),  s.  53,  enacts  that,  "where  any 
sewer  shall  be  constructed  by  any  vestrr  or 
district  board  in  a  street  in  which  previously  to 
such  construction  there  had  been  no  sewer,  &c.,. 
but  where  sewers  rates  had  been  levied  pre- 
viously to  such  construction,  the  expense  of 
constructing  such  sewer  and  jthe  works  apper- 
taining thereto  shall  be  borne  in  part  only  by 
the  owners  of  the  houses  situate  in  and  of  the 
limd  bounding  and  abutting  on  s#ch  street 
respectively,  and  the  amount  to  be  borne  by 
such  owners  shall  be  determined  by  the  vestry  or 
district  board  in  each  particular  case,  and  the 
residue  of  such  expenses  shall  be  defrayed  out  of 
the  sewers  rate,"  but  there  is  no  limitation  of 
the  time  within  which  the  amount  pajrable  by 
the  owners  of  such  land  and  houses  is  to  be 
apportioned.  Where,  therefore,  a  sewer  had 
been  constructed  within  the  meaning  of  the 
section  in  1868,  and  no  apportionment  of  the 
amount  of  the  cost  of  constructing  it,  to  be 
borne  by  the  owners  of  the  houses  in  the  street, 
*was  made  until  1876  : — Held,  that  the  appor- 
tionment was  valid.  Bradley  v.  Greenwich 
Board  of  Works,  3  Q.  B.  D.  384  ;  47  L.  J.,  M.  C. 
Ill ;  38  L.  T.  849  ;  26  W.  R.  693. 

6.  Pbocebdiitos. 

Before  Jnstioes — ^Veoessity  of.] — ^An  action 
will  not  lie  against  the  owner  or  occupier  of  a 
house  for  the  recovery  of  his  proportion  of  the 
expenses  of  paving  a  street  under  18  &  19  Vict, 
c.  120,  but  recourse  must  be  had  to  the  remedy 
pointed  out  by  s.  225,  viz.,  by  a  proceeding  before 
two  justices.  St,  Pancras  (^Vestry')  y.  Batter^ 
Imry,  2  0.  B.,  N.  8.  477 ;  26  L.  J.,  0.  P.  243  ; 
3  Jut.,  N.  S.  1106. 

Within  what  Time.]— By  18  &  19  Vict.  c.  122, 
s.  73,  all  expenses  incurred  by  the  commissioners 
in  respect  of  any  dangerous  structure  shall  be 
paid  by  the  owner,  and  being  recoverable  in  a 
summary  manner,  may,  by  s.  103,  be  recovered  in 
manner  directed  by  11  &  12  Vict,  c.  43.    In 
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January,  1857,  the  commissioners  toole  down  a 
dangerous  structure,  in  pursuance  of  the  18  &  19 
Vict.  c.  122,  and  on  the  30th  April,  1858,  gave 
the  owner  notice  of  the  expenses,  and  demanded 
payment.  On  the  11th  May  a  complaint  was 
laid  before  a  police  magistrate  for  the  nonpay- 
ment of  the  expenses : — Held,  that  the  matter 
of  complaint  was  the  nonpayment  of  the  ex- 
penses, and  therefore  the  six  months  limited  by 
11  &  12  Vict.  c.  43,  8.  11,  ran  from  the  demand 
and  refusal,  and  not  from  the  completion  of  the 
works,  and  therefore  that  the  complaint  was  in 
time.  Labalmondiere  v.  AddUmi^  1  El.  &  El. 
41  ;  28  L.  J.,  M.  C.  25  ;  5  Jur.,  N.  S.  433. 

Limitation  as  to  Time.] — ^A  board  of  works  in 
the  metropolis  in  June,  1876,  made  a  sewer  and 
apportioned  the  expenses  among  the  owners  of 
lands,  finding  407Z.  to  be  the  sum  due  by  M., 
the  owner  of  certain  lands.  No  demand  of  the 
sum  was  made  on  M.,  the  owner,  till  the  30th 
December,  1878,  though  the  occupiers  had  been 
summoned  for  part  of  the  sum  and  the  summons 
dismissed.  On  the  14th  May,  1879,  M.  was 
summoned  for  payment  of  the  whole  sum  : — 
Held,  that  the  six  months  counted  from  the  14th 
May,  1879,  and  not  from  the  notice  of  appor- 
tionment, and  therefore  the  magistrate  properly 
ordered  M.  to  pay  the  same.  Marr  v,  Qresnivyicli 
Board  of  Worlu,  44  J.  P.  424. 

Bight  of  Action — Judgment  against  former 
Owner  no  bar.] — The  Metropolis  Local  Manage- 
ment Amendment  Act,  1862,  ss.  77  and  96,  makes 
certaia  paving  expenses  recoverable  by  the 
vestry  by  action  irom  the  present  or  any  future 
owner  of  premises,  or  from  any  person  who  then 
or  thereafter  occupies  the  premises.  The  vestry 
had  rec(#ered  a  judgment  against  a  former 
owner  of  premises  in  respect  of  such  expenses, 
which  remained  unsatisfied  : — Held^  that  such 
judgment  was  no  bar  to  a  subsequent  action  for 
the  same  expenses  against  the  occupier  who 
occupied  the  premises  as  tenant  to  a  succeeding 
owner.  Bemwndtey  Vestry  v.  Ramsey,  6  L.  R., 
C.  P.  247 ;  40  L.  J.,  C.  P.  206  ;  24  L.  T.  429  ;  19 
W.  R.  774. 

Appeal  against  Qrden — ^Mode  oil — ^When  an 
order  of  the  Metropolitan  Board  oi  Works  has 
been  made,  under  18  &  19  Vict.  c.  120,  s.  140, 
ordering  that  the  whole  of  a  street  situate  in 
more  t^n  one  district  should  be  under  the  ex- 
clusive management  of  one  particular  vestry, 
and  that  vestry  makes  an  order  upon  one  of  the 
other  districts  for  contribution  towards  the  ex- 
penses, if  the  order  is  good  on  the  face  of  it, 
the  only  mode  of  appeal  open  to  the  district  is 
by  contesting  the  propriety  of  the  assessment  at 
the  audit ;  and  the  court,  on  a  return  to  a  man- 
damus ordering  the  payment  of  the  sum  assessed, 
will  not  go  into  the  matter,  but  grant  a  per- 
emptory mandamus.  Reg.  v.  Strand  Board  of 
Work-g,  4  B.  &  S.  526;  33  L.  J.,  M.  C.  33. 
Affirmed  on  appeal,  4  B.  &  6.  651  ;  33  L.  J., 
Q.  B.  299;  11  L.  T.  183;  12  W.  R.  828— 
Ex,  Ch. 

VIII.  FIRE  BRIGADE. 

Fire  Brigade— Power  to  take  Possession  of 
Property  on  Premises.] — A  fire  broke  out  on 
premises  in  a  part  of  which  the  plaintiff  carried 
on  the  business  of  a  licensed  victualler,  but  the 


plaintiffs  goods  were  not  destroyed  by  the  fire. 
In  an  action  against  the  defendants  for  the 
wrongful  conversion  of  the  plaintiff's  goods  by 
their  servants,  the  men  of  the  fire  bri^de,  the 
jury  found  that  the  fire  brigade  had  custody  of 
the  premises  for  the  purpose  of  extinguishing 
the  fire  ;  that  the  injury  to  the  plaintiff's  goods 
was  caused  by  the  felonious  acts  of  the  men  of 
the  fire  brigade  ;  that  the  officers  were  guilty  of 
negligence  in  not  preventing  the  felonious  acts 
by  the  men,  and  they  assessed  the  damages  at 
13/. :— Held,  that  under  28  &  29  Vict.  c.  90,  it  is 
not  the  imperative  duty  of  the  fire  brigade  to 
take  possession  of  property  on  premises  where  a 
fire  breaks  out,  but  the  statute  gives  them  power 
to  do  so.  Joyce  v.  Metropolitan  Board  of 
Works,  44  L.  T.  811  ;  45  J.  P.  667. 

IX.  MATTKRS  OF  POLICE. 

Vnlawftil  Possession  of  Property.] — Upon  in- 
formations against  two  persons  charging  that  they 
unlawfully  had  in  their  possession,  and  contrary 
to  2  &  3  Vict.  c.  47,  s.  66,  a  number  of  sacks  the 
property  of  the  complainants,  and  which  were 
reasonably  suspected  of  being  stolen  and  unlaw- 
fully obtained,  the  magistrate  issued  summonses 
to  these  persons  to  appear  before  him  to  answer 
the  charge  ;  they  appeared  accordingly  and  were 
convicted.  The  sacks  were  found  at  their  steam 
fiour-mills  :  —  Held,  that  they  were  brought 
before  the  magistrate  within  the  meaning  of  the 
2  &  3  Vict.  c.  71,  s.  24.  Hadley  v.  Perks,  6  B.  ^c 
S.  375. 

Held,  also,  that  they  had  possession  of  the 
sacks  within  the  meaning  of  that  section,  and 
therefore  the  conviction  could  not  be  supported. 
Ih. 

The  jurisdiction  of  a  metropolitan  magistrate 
under  2  &  3  Vict.  c.  71,  s.  24,  is  confined  to  cases 
in  which  a  constable  can  arrest  under  2  &  3  Vict, 
c.  47,  s.  66,  which  applies  to  persons  having  or 
conveying  things  in  the  streets,  and  not  to 
persons  having  possession  of  things  in  a  house  or 
other  building.    IK 

Keeping  Swine  within  Forty  Tards  of  Streets.] 
— ^The  powers  conferred  upon  the  commissioners 
under  Michael  Angelo  Taylor's  Act,  57  Geo.  3, 
c.  xxix.,  absolutely  to  prevent  the  keeping  of 
swine  in  any  house,  building,  yard,  or  garden  in 
or  within  forty  yards  of  any  street  or  public 
place  within  the  district  comprised  in  that  act, 
is  not  extended  by  26  &  26  Vict.  c.  102,  s.  73, 
to  the  larger  district  comprised  within  such 
last-mentioned  act.  Chelsea  ( Vestry^  v.  King, 
17  C.  B.,  N.  S.  625  ;  34  L.  J.,  M.  C.  9  ;  10  Jur., 
N.  S.  1150  ;  11  L.  T.  419  ;  13  W.  R.  157. 

Turning  Cattle  into  the  Streets.] — ^The  owner 
of  land  on  both  sides  of  a  highway,  who  claimed 
the  grass  and  herbage  growing  on  such  parts  of 
it  as  were  not  gravelled,  put  his  cattle  under  the 
care  of  a  servant,  but  who  had  no  hold  of  them, 
to  graze  upon  it : — Held,  that  they  were  not 
turned  loose  within  the  meaning  of  2  &  3  Vict, 
c.  47,  s.  54,  clause  2.  Sherhorn  v.  Wells,  3  B.  & 
S.  784  ;  32  L.  J.,  M.  C.  179  ;  9  Jur.,  N.  8.  1104  ; 
11  W.  R.  594. 

Committing  Knisanee  —  Kotiee  of  Aetion 
against  Officials.]— The  2  &  3  Vict  c.  47,  having 
created  several  acts  misdemeanors,  inflicts  a 
penalty,  on    summaiy  conviction,   on    various 
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ot^er  offences,  and  among  them  the  laying  shells 
in  a  thoroaghfare.  It  likewise  enacts  that  any 
person  fonnd  committing  any  offence  punishable 
either  apon  Indictment  or  as  a  misdemeanor  upon 
sammaiy  oonyiction  by  virtue  of  the  act,  may  be 
i^prehended  by  the  owner  of  the  property  on  or 
with  respect  to  which  the  offence  shall  be  com- 
mitted, or  by  his  servant,  or  any  person  autho- 
rized by  him,  and  detained  until  he  can  be 
delivered  to  a  constable ;  and  notice  in  writing 
must  be  given  of  all  actions  against  any  person 
for  anything  done  in  pursuance  of  the  act.  A 
person  employed  by  the  owner  to  keep  clean  a 
thoroughfare,  finding  that  another  person  was  in 
the  habit  of  laying  oyster-shells  upon  it,  con- 
sulted an  Inspector  of  police,  and  by  his  advice 
gave  that  party  into  custody : — Held,  that  he 
was  entitled  to  notice  of  action,  this  being  an 
act  done  in  pursuance  of  the  statute.  Danvers 
V.  Morgan,  1  Jur.,  N.  S.  105. 

Owner  of  Property.] — ^An.  owner  of  pro- 
perty is  not  justified  in  givinga  person  into  custody 
found  (popularly  speaking)  committing  a  nui- 
sance against  his  premises,  nor  is  he  entitled  to 
notice  of  action  for  having  done  so,  unless  he  is 
fairly  justified  in  believing  that  the  person  had 
the  intention  to  soil  or  deface  them,  within  the 
2  &  3  Vict.  c.  47,  8. 54,  or  the  intention  to  commit 
damage  or  injury  or  spoil  to  them  within  the  24  & 
25  Vict.  c.  97,  s.  52.  Bayley  v.  Aldred,  10  L.  T. 
523. 

Hinging  of  Bells.] — A.  had  communicated  to 
B.  &  (>>.,  who  were  distillers,  a  method  of  recti- 
fying spirits,  and  they  were  to  pay  him  an 
annuity,  and  sixpence  a  gallon  on  all  spirits  rec- 
tified by  his  method,  and  to  keep  an  account. 
A.  having  a  sum  due  to  him,  B.  &  Co.  offered  to 
pay  it  at  their  solicitor's  office,  and  to  produce 
the  account  there.  A.  sent  B.  &  Co.  a  letter, 
stating  that  he  should  come  to  the  distillery  for 
a  sight  of  the  account  and  for  payment ;  to 
whidi  G.,  one  of  the  firm  of  B.  &  Co.,  replied  by 
letter,  stating  that  if  A.  came  to  the  distillery, 
and  either  rang  or  knocked,  he  would  be  punished. 
A.  went  to  the  distillery  and  gently  rang  the 
gate-bell,  when  H.,  who  was  the  cashier  of  the 
firm,  gave  A.  into  the  custody  of  a  policeman,  on 
a  charge  of  having  rung  the  bell,  contrary  to  2  & 
S  Vict.  c.  47,  s.  54  : — Held,  that  this  was  not  a 
<»se  within  that  act,  and  that  G-.  and  H.  were 
not  justified  under  that  act,  and  that  they  were 
not  entitled  to  notice  of  action.  Home  v. 
Orimhle,  Car.  &  M.  17. 

The  mere  fact  of  a  man  being  instructed  to 
deliver  papers  at  the  house  of  a  third  person  is 
no  answer  to  a  complaint  against  him  under  s. 
28  of  the  Town  Police  Clauses  Act,  1847,  charging 
him  with  having  "  wilfully  and  wantonly  "  dis- 
turbed the  party  and  his  family  by  violently 
knocking  and  ringing  at  the  door  at  an  unrea- 
sonable hour  of  the  night.  Clark  v.  Hoggins, 
11  C.  B.,  N.  8.  545. 
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I.  RIGHTS  TO. 
1.  Gekeballt. 


Owner  of  Bnrfaee.! — Prim&  facie,  the  owner  of 
the  BurEace  is  entitled  to  the  surface  itself,  and 
all  below  it,  ex  jure  naturae ;  and  those  who 
claim  the  property  in  the  minerals  below  must 
do  so  by  some  grant  or  conveyance  by  him  or 
from  the  crown.  Hotohotham  v.  Wilson^  8  H.  L. 
Gas.  348  ;  30  L.  J.,  Q.  B.  49 ;  6  Jur.,  N.  S.  965. 

eraatee  of— Eight  to  Oet.J—The  rights  of  a 
grantee  of  the  minerals,  by  whomsoever  granted, 
must  depend  upon  the  terms  of  the  deed  of  con- 
veyance ;  but  primft  facie  it  will  be  presumed,  if 
the  minerals  are  to  be  enjoyed,  that  a  power  to 
get  them  was  also  granted  or  reserved  as  a 
necessary  incident.    lb, 

TTndor  another  Person's  Land.] — The  right  to 
an  unopened  mine  of  coal,  under  the  close  of 
another  person,  is  a  right  to  land,  and  cannot  be 
claimed  by  prescription.  Wilkinson  v.  Proud^ 
11  M.  &  W.  33  ;  12  L.  J.,  Ex.  227  ;  7  Jur.  284. 

In  trover  for  copper  ore  raised  under  the 
plaintiff's  land,  the  presumption  that  the  right  to 
the  minerals  accompanied  the  fee  simple  of  the 
land  may  be  rebutted  by  the  absence  of  enjoy- 
ment of  the  minerals  by  the  plaintiff,  and  the 
user  by  persons  not  the  owners  of  the  soil. 
Motoe.Y,  Grenfel,  R.  &  M.  396. 

Where,  in  trover  for  copper  ore,  it  was  proved 
that  the  plaintiff  was  in  possession  of  land,  in 
which  he  had  sunk  a  shaft  and  raised  the  ore  in 
question,  and  the  same  witness  on  cross-examina- 
tion proved  that  ore  was  taken  away  by  a  person 
who  had  a  shaft  in  an  adjoining  close,  and  who 
was  getting  the  same  lode  of  copper  ore  under 
the  plaintiff's  land  when  he  sunk  his  shaft : — 
Held,  that  this  was  prim&  facie  evidence  of  the 
plaintiff's  title  to  the  ore,  which  must  be  left  to 
the  jury.  Howe  v.  Brenton,  8  B.  &  C.  737  ;  3  M. 
&  R.  133. 

The  plaintiffs  were  lessees  under  certain  persons 
called  the  lords  of  Mold,  of  all  mines  and  minerals 
under  a  large  tract  of  waste  land  called  Mold 
mountain.  In  trover,  for  ore  wrongfully  extracted 
by  the  defendants  from  a  spot  which  theplaintiffs 
alleged  to  be  part  of  Mold  mountain: — Held,  that 
it  was  not  necessary  for  the  plaintiffs  to  prove  the 
title  or  seisin  of  their  lessors ;  but  that  it  was 
enough  for  them,  as  against  the  defendants,  who 
were  wrong-doers,  to  shew  a  possession  and  an 
enjoyment  by  themselves  under  the  lease  ;  and 
that,  for  this  purpose,  acts  of  ownership  exercised 
by  the  plaintiffs,  by  working  mines  on  other  parts 
of  the  mountain,  were  evidence  of  their  right 
under  the  spot  in  question,  being  part  of  the 
waste.  Taylor  v.  Parry,  1  Scott,  N.  R.  576 ;  1 
M.  &  G.  604  ;  4  Jur.  967. 

Where  ^'TrespaM"  will  lie.] — Trespass,  and 
not  case,  will  lie  for  encroaching  on  a  lead  mine, 
thoujgh  the  plainti^  has  no  property  in  the  soil 
above  the  mine,  but  only  a  liberty  of  digging. 
Harher  v.  BirUech,  1  W.  Bl.  482 ;  3  Burr. 
1556.      • 

loner's  Bight  is  an  Easement.] — The  miner  is 
not  tenant  to  the  landowner,  but  he  has  an 
easement  over  the  land  to  put  on  it  for  mining 
purposes  what  buildings  he  pleases.  Wake  v. 
Jfall,  8  App.  Ca?.  195  ;  52  L.  J.,  Q.  B.  494  ;  48 


L.  T.  834;  31  W.  R.  685;  47  J.  P.  B48— H.  L.  (B.) 
Affirming  7  Q.  B.  D.  295  ;  50  L.  J.,  Q.  B.  545  ;  44 
L.  T.  42  ;  45  J.  P.  340— C.  A. 

Exoeptione  and  Beseryatione.] — ^A.  conveyed 
to  B.  in  fee,  a  messuage,  buildings,  yard,  gardens 
and  homestead,  with  the  appurtenances,  and 
certain  closes  of  land,  excepting  all  mines  of 
coal  under  the  lands  and  hereditaments ;  with 
liberty  to  enter  and  sink  pits  for  getting  all  such 
coal,  and  to  erect  engines  and  make  drains 
necessary  for  working  the  coal ;  except  as  to 
such  lands  as  lay  witlun  150  yards  of  the  mes* 
suage  and  buildings,  and  except  any  homestead  : 
— Held,  that  the  seller  thereby  reserved  to  him- 
self the  right  to  dig  coals  under  the  messuage^ 
buildings,  and  homesteads,  and  within  150  yards 
of  the  same,  but  was  not  entitled  to  sink  pits, 
erect  engines,  or  make  drains  within  150  yards 
of  the  messuage  or  buildings,  or  within  the 
homestead.    Bowler  v.  Woolley,  15  East,  444. 

A.,  being  seised  in  fee  of  lands,  granted  the 
lands  to  P.,  his  heirs  and  assigns,  reserving  to 
himself,  his  heirs  and  assigns,  **  all  and  all  manner 
of  coals,  seams  and  veins  of  coal,  iron  ore,  and  all 
other  mines,  minerals,  and  metals  which  then 
were,  or  at  any  time,  and  from  time  to  time  there» 
after,  should  be  discovered  in  or  upon  the  pre- 
mises, with  free  liberty  of  ingress,  egress,  and 
regress,  to  come  into  and  upon  the  premises,  to 
dig,  delve,  search  for,  and  get  the  mines  and 
every  part  thereof,  and  to  sell,  dispose  of,  take, 
and  convey  away  the  same  at  their  free  will  and 
pleasure  ;  and  also  to  sink  shafts  for  the  raising 
up  works,  carrying  away  and  disposing  of  the 
same  or  any  part  thereof,  making  a  fair  compen- 
sation to  P.  for  the  damage  to  be  done  to  the 
premises,  and  the  pasture  and  crops  growing 
thereon  :" — Held,  that,  under  this  reversion,  A. 
was  not  entitled  to  take  all  the  mines,  but  only 
so  much  as  he  could  get,  leaving  a  reasonable 
support  to  the  surface.  HarrU  v.  Ryding,  6  M, 
&  W.  60. 

What  are  lUnerals.] — In  an  agreement  for  a 
partition  of  lands,  and  in  the  deeds  carrying  out 
the  agreement,  the  mines  of  lead  and  coal,  and 
other  mines  and  minerals,  were  excepted ;  and 
in  another  part  of  the  deed  it  was  agreed,  that 
the  profits  of  the  mines  excepted  should  be 
taken  between  the  parties  according  to  their 
respective  estates : — Held,  that  minerals  meant 
substances  of  a  mineral  character  which  could 
only  be  worked  by  means  of  mines  as  dls* 
tinguished  from  quarries,  and  that  limestone 
quarries  out  of  the  surface  were  not  within  the 
exception.  Barvill  v.  Roofer,  8  Drew.  294  ;  24 
L.  J.,  Ch.  779. 

Eight  of  Grantor  to  get  Freestone.] — In 

a  conveyance  of  land  in  Northumberland,  a  reser- 
vation was  made  to  the  grantor  of  all  "  mines  or 
seams  of  coal,  and  other  mines,  metals  or 
minerals,"  under  the  land  granted,  with  liberty 
to  dig,  bore,  work,  lead,  and  carry  away  the 
same,  and  to  make  pits,  &c.: — Held,  that  the 
term  "  minerals "  included  freestone,  but  that 
the  grantor  had  liberty  only  to  get  the  freestone 
by  underground  mining,  and  not  by  working  in 
an  open  quarry.  Bell  v.  Wilson,  I  L.  R.,  Ch.  303  ; 
35  L.  J.,  Ch.  337 ;  12  Jur.,  N.  S.  263  j  14  L,  T. 
115  ;  14  W.  R.  493. 

~— -   Slate.] — ^A  testator  bequeathed  to  hit 
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wife  all  sh&rcs  in  mines  of  which  he  should  die 
possessed.  At  the  date  both  of  the  bequest  and 
of  his  death  he  was  possessed  of  shares  in  a 
Welch  slate  company,  but  other  than  these  of 
no  riiares  in  mines.  The  slate  worked  by  this 
company  had  at  first  been  obtained  by  open 
quarrying,  but  for  several  years  back  the  exca- 
vations in  the  stratum  had  become  so  steep  as 
to  make  it  necessary  to  carry  on  the  works  by 
means  of  ordinary  underground  mining  opera- 
tions. The  slate  works  were  rated  to  the  relief 
of  the  poor,  whereas  mines  are  exempt  from 
such  rating : — Held,  that  these  slate  works  came 
under  the  definition  of  a  mine,  such  definition 
depending  upon  the  mode  of  working,  and  not 
upon  the  material  obtained  from  the  mine  ;  and 
that  the  intention  of  the  testator  being  also 
regarded,  the  shares  passed  under  the  bequest. 
Cltreland  v.  Meyrich,  37  L.  J.,  Ch.  124  ;  17  L. 
T.  238. 


Stone  fox  Mending  Boads.] — A  canal 


company  was  empowered  by  act  of  parliament 
to  prevent  the  owners  of  land  adjoining  the 
canal  from  working  the  mines  and  minerals 
within  ten  yards  of  it,  but  was  required  to  give 
compensation  for  stopping  any  sach  workings : 
— Held,  first,  that  stone  used  for  mending  roads, 
and  worked  by  quarrying  from  the  surface,  was 
within  the  description  of  mines. and  minerals. 
Midland  Railway  Company  v.  Checkley^  4  L. 
R.,  Eq.  19  ;  36  L.  J.,  Ch.  380  ;  16  L.  T.  260 ;  15 
W.  R.  671. 

Stones  got  from  quarries  are  minerals.  Mickle- 
th watte  v.  Winter,  6  Ex.  644  ;  20  L.  J.,  Ex. 
313.    See  also  Bell  v.  Wilsan,  1  L.  R.,  Ch.  303. 


Coprolitei.]  —  Coprolites   beneath   the 


surface  of  a  copyhold  tenement  are  minerals. 
Att.'Oen.  V.  Tomline,  5  Ch.  D.  750 ;  46  L.  J.,  Ch. 
654 ;  36  L.  T.  684  ;  25  W.  R.  802. 


Clay.]— The  word  "  mines  "  in  the  77th 


section  of  the  Railways  Clauses  Act,  1845,  in 
eludes  mincrab,  whether  got  by  underground 
or  by  open  workings  ;  and  therefore  a  bed  of 
clay,  on  which  the  railway  had  been  made,  was 
as  a  mine  excepted  out  of  the  conveyance  of  the 
land  to  the  railway  company,  and  might,  unless 
the  company  were  willing  to  make  compensation 
to  the  landowner,  be  dug  and  worked  by  him. 
Midland  Hallway  Company  v.  Haunchwood 
Brirh  and  Tile  Qjmpany,  20  Ch.  D.  552  ;  61  L. 
J.,  Ch.  778  ;  46  L.  T.  301 ;  30  W.  R.  640. 

2.  Of  Cbown. 

Passing  by  Ghrant.] — ^A  grant  by  letters-patent 
by  the  crown  as  lord  of  a  manor  of  "  all  those 
coal  mines  found,  or  to  be  found,  within  the 
commons,  waste  grounds,  or  marshes  within  the 
lordship,"  &c.,  with  a  proviso  that  the  grant 
should  be  construed  stnctly  against  the  crown, 
and  most  strictly  and  beneficially  for  the  grantee, 
passes  coal  lying  under  the  foreshore  of  the 
estuary  of  the  River  Dee,  between  high  and  low 
water  marks,  and  forming  part  of  the  manor. 
Att.'Oen.  V.  Hanmer,  27  L.  J.,  Ch.  837. 

The  prerogatiye  right  of  the  crown  to  gold  and 
silver  found  in  mines  will  not  pass  under  a  grant 
of  land  from  the  crown  unless  the  intention  that 
it  shall  so  pass  is  expressed  by  apt  and  precise 
words.  Woolley  v.  Att.-  Oen.  (  Victoria'),  2  App. 
VOL.  T. 


Cas.  163  ;  46  L.  J.,  P.  C.  18  ;  36  L.  T.  121  ;  25 
W.  R.  852. 

The  act  for  regulating  the  sale  of  waste  land 
belonging  to  the  crown  in  the  Australian  colonies 
(5  &  6  Vict.  c.  36)  contains  no  reference  to  the 
rights  of  the  crown  in  the  precious  metals  to  be 
found  under  the  soil : — Held,  that  the  statute 
has  not  so  modified  the  common  law  that  a  sale 
of  waste  lands  under  it  must  be  taken  to  include 
a  grant  of  the  gold  and  silver  that  may  be  found 
under  the  lands  so  sold.    Ih, 

3.  Of  Othebs. 

Tenants  for  Life.] — A  tenant  for  life  has  no 
right  to  open  mines  or  clay-pits  ;  but  where  the 
author  of  the  settlement  has  previously  worked 
them,  the  tenant  for  life  may  continue.  Viiwr  v. 
Vaughan,  2  Beav.  446. 

A  client  devised  all  his  real  estates  in  such 
manner  that  the  plaintiff  was  entitled  in  tail  in 
remainder  expectant  on  a  life  estate.  The  plain- 
tiff by  his  bill,  which  impeached  the  purchase  by 
the  solicitor,  offered  to  confirm  certain  sales  of 
minerals  which  had  been  made  by  the  solicitor 
after  the  death  of  the  client : — Held,  that  the 
plaintiff  having  adopted  the  sales  of  the  minerals, 
could  not  claim  to  be  entitled  in  present!  to  the 
moneys  arising  from  them  on  the  ground  that  the 
working  mines  was  an  act  of  waste,  but  was  en- 
titled to  them  only  after  the  death  of  the  tenant 
for  life.  Oredey  v.  Mituslcy^  3  De  G .,  F.  &  J. 
433. 

A  tenant  for  life,  impeachable  for  waste,  may 
properly  work  opened  mines  ;  whether  he  may  also 
work  dormant  or  abandoned  mines  must  depend 
upon  the  circumstances  under  which,  and  the 
period  of  time  during  which,  the  mines  have  been 
abandoned.  Bagot  v.  Ba^ot,  32  Beav.  509  ;  9 
Jur.,  N.  S.  1022  ;  12  W.  R.  35. 

A  lease  was  granted  of  two  scams  of  coal,  and 
all  other  the  seam  and  seams  of  coal  under  an 
estate.  After  the  death  of  the  grantor,  a  third 
seam,  lying  under  the  two  seams,  was  discovered, 
which  could  only  be  worked  by  opening  a  new 
shaft : — Held,  as  between  the  tenant  for  life  and 
the  remainderman,  under  the  will  of  the  lessor, 
that  the  working  of  this  new  seam  was  not  open- 
ing a  new  mine.  Spencer  v.  Scurr,  31  Beav.  334  ; 
31  L.  J.,  Ch.  809  ;  9  Jur.,  N.  S.  9. 

A  testator  directed  his  trustees  to  pay  to  his 
wife  **■  the  whole  annual  produce  and  rents  of  the 
residue  of  his  estates,  both  heritable  and  mov- 
able." Coal  and  iron  mines  were  leased  by  the 
testator  before  his  death.  His  trustees  afterwards 
leased  others.  In  a  question  whether  the  wife 
was  entitled  to  the  rents  of  those  opened  after 
the  testator's  death  : — Held,  that  in  law  she  was 
not  entitled.  Campbell  v.  Wardlaw,  8  App.  Cas. 
641— H.  L.  (Sc). 

Eoolesiastioal  Persons.] — ^The  coal  under  parts 
of  the  glebe  of  a  vicarage  had  aV  different  times 
since  1756,  with  the  consent  of  the  vicars  for  the 
time  being,  been  gotten  b/  the  persons  working 
adjoining  collieries,  and  royalties  had  been  paid 
to  the  vicars  for  the  time  being,  the  working 
being  conducted  solelv  by  underground  passages 
from  the  adjoining  collieries  without  entering  on 
the  surface  of  the  glebe  : — Held,  that  no  pre- 
sumption could  be  drawn  from  these  facts  that 
there  had  been  any  grant  authorizing  the  vicars 
to  open  mines.  Bartlett  v.  Phillips,  4  De  6.  &  J. 
414.  • 
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The  incumbent  of  a  living  cannot  open  mines 
without  the  consent  of  the  patron  and  ordinary. 
Holden  v.  Weekes^  1  Johns.  &  H.  278  ;  30  L.  J., 
Ch.  35  ;  6  Jur.,  N.  S.  1288 ;  3  L.  T.  437  ;  9 
W.  K.  94. 

The  patron  of  the  living  is  the  proper  person 
to  institute  a  suit  in  equity  to  restrain  the  open- 
ing of  mines,  and  genemlly  the  only  proper 
person  ;  but  semble,  the  ordinary  may  take  pro- 
ceedings to  prevent  waste  by  oollasion  between 
the  patron  and  incumbent.    Ih, 

A  contract  for  the  sale  of  lands,  with  their 
appurtenances,  belonging  to  a  rectory,  was  entered 
into  under  38  Geo.  3,  c.  60,  and  39  Geo.  3,  c.  6,  which 
enabled  ecclesiastical  corporations  to  sell  lands 
for  the  redemption  of  land  tax.  Before  the  pay- 
ment of  the  purchase-money  into  the  Bans  of 
England,  as  directed  by  the  acts,  and  the  execu- 
tion of  the  conveyance,  the  39  Geo.  3,  c.  21,  was 
passed,  which  enacted  that  all  minerals  under 
lands  belonging  to  any  ecclesiastical  corporation 
w^hich  should  be  sold  should  be  absolutely  ex- 
cepted and  reserved  ;  and  that  the  provisions  of 
that  act  should,  in  the  execution  oi^  the  former 
acts,  be  applied  as  if  they  had  been  specially 
enacted  in  those  acts  : — Held,  that  the  minerals 
passed  to  the  purchaser.  WlUim  v.  Chey^  3  L.  R., 
Eq.  117;  36  L.  J.,  Ch.  62. 

KortgagOM  and  Trustees.] — When  a  mort- 
gagor knows  that  a  mortgagee  in  possession  is 
working  mines  under  the  mortgaged  premises, 
and  for  a  number  of  years  allows  the  working  to 
go  on  without  objection  or  complaint,  the  court 
will  not  allow  him  to  surcharge  the  mortgagee 
with  the  value  of  the  ores  raised  by  him  or  his 
lessees,  or  of  the  surface  land  necessarily 
damaged  by  reason  of  such  working.  yRllett  t. 
Datey,  31  Beav.  470  ;  11  W.  R.  176. 

High   Peak  —  Bight   of  Kiner  to   Semove 

Kining  Buildings.  1 — Under  the  mining  customs 

set  out  in  the  schedule  to,  and  confirmed  by,  the 

High  Peak  Mining  Customs  and  Mineral  Courts 

Act,  1851,  all  persons  arc  entitled  to  search  for 

veins  of  lead  ore,  "  under  all  manner  of  lands  " 

situate  within  the  limits  of  the  act,  "  of  whose 

inheritance  soever  they  may  be,"  and  the  "  first 

finder"  of  any  such  vein  is  entitled  to  have 

allotted  to  him  by  a  certain  mining  ofiicial, 

called  the  "  barmaster,"  a  certain  proportion  of 

such  vein.    Upon  allotment,  the  allottee  becomes 

entitled  to  the  exclusive  right  of  working  so 

much  of  the  vein  as  is  allotted,  so  long  as  he 

continues  to  work  it ;  and  further  (by  the  fifth 

of  the  Scheduled  Mining  Customs)  he  is,  so  long 

as  he  works  such  mine,  entitled,  w^ithout 'making 

any  payment  for  the  same,  to  the  exclusive  use 

of  so  much  of  the  surface  land  as  is  necessary 

for  the  proper  working  of  the  mine.     If  the 

miner  ceases  to  work  his  mine,  the  barmaster 

may  (under  the  19th  of  the  above-mentioned 

customs)  give  him  notice  that  his  mine  will  be 

forfeited,  unless  within  a  certain  specified  time 

the  working  be  resumed,  and  in  the  event  of 

non-compliance  with  the  notice,  the  barmaster 

may  give  the  mine  to  any  other  person  who  is 

willing  to  work  it : — Held,  that  a  miner  who,  in 

exercise  of  his  rights  under  custom  5,  has  erected 

upon  the  land  of  the  surface  owner  buildings 

reasonably  necessary    for  the  working  of   his 

mine,  is  entitled  as  against  such  surface  owner 

to  pull  down  and  remove  the  materials  of  such 

buildings  at  any  time  whilst  he  continues  to 


work  the  mine,  or  within  a  reasonable  time  after 
he  has  ceased  to  do  so,  and  before  he  has  done 
any  act  shewing  an  intention  to  abandon  the 
mine  other  than  the  act  of  pulling  down  such 
buildings,  notwithstanding  that  such  buildings 
may  be  built  of  brick  or  stone,  with  founda- 
tions sunk  into  the  soil ;  but  that  he  is  not 
entitled  to  remove  them  after  he  has  allowed 
such  reasonable  time  to  expire  or  has  otherwise 
indicated  an  intention  to  abandon  the  mine, 
although  he  may  have  received  no  notice  of  for- 
feiture from  the  barmaster  xmdcr  custom  19. 
WaU  V.  Hall,  8  App.  Cas.  195  ;  52  L.  J.,  Q.  B. 
494  ;  48  L.  T.  834  ;  31  W.  R.  685 ;  47  J.  P.  548 
— H,  L.  (E.).  Affirming  7  Q.  B.  D.  296  ;  60  L. 
J.,  Q.  B.  645  ;  44  L.  T.  42  ;  46  J.  P.  340— C.  A. 

4.  In  Copyhold  Propebtt. 

Bight  of  Tenant — Onus  proband!.]— The  right 
to  coal  under  customary  freeholds  is  the  same  as 
in  the  case  of  lands  of  ordinary  copyhold  tenure. 
The  onus  lies  on  the  tenant  of  customary  free- 
holds to  prove  that  he  has  the  right  by  custom 
to  dig  for  coal  under  his  lands  of  that  tenure. 
Portland  ^Dulte)  v.  Hill,  2  L.  R.,  Bq.  765  ;  35 
L.  J.,  Ch.  439  ;  12  Jur.,  N.  S.  286  ;  15  W.  R.  38. 

At  Common  Law.] — ^In  copyhold  lands,  al- 
though the  property  m  mines  is  in  the  lord,  the 
possession  of  them  is  in  the  tenant.  The  latter, 
therefore,  may  maintain  an  action  against  the 
owner  of  an  adjoining  colliery,  for  br^Jcing  and 
entering  the  sub-soil  and  taking  coal  th»ein, 
although  no  trespass  is  committ^  on  the  sur- 
face.    Lewis  V.  Branthvxiitey  2  B.  &  Ad.  437. 

The  lord  of  a  manor,  as  such,  has  no  right, 
without  a  custom,  to  enter  upon  the  copyholds 
within  his  manor,  under  which  there  are  mines 
and  veins  of  coal,  in  order  to  bore  for  and  work 
the  same ;  and  the  copyholder  may  maintain 
trespass  against  him  for  so  doing.  Bourne  v. 
Taylor,  10  Bast,  189. 

Where  a  lord  of  a  manor,  who  claims  against 
the  tenants  the  mines  within  the  manor,  has 
stood  by  for  a  long  period  and  allowed  the 
tenants  to  work  the  mines,  and  to  expend  large 
sums  of  money,  a  court  of  equity  will  not  give 
him  an  injunction  or  account  against  the  tenants, 
but  will  leave  him  to  his  legal  remedy.  Par  rot  t 
V.  Palmer,  3  Mylne  &  K,  632. 

On  IncloBure   or   Allotment.] — An    act   for 

inclosing  a  common,  which  directs  that  the  allot- 
ment to  the  commoners  shall  be  deemed  to  be 
within  the  township  wherein  the  lands  of  such 
commoners  lie,  does  not  alter  the  rights  or 
liabilities  of  the  owners  of  coal  mines,  either 
worked  or  unworked,  under  such  allotments. 
Rex  V.  Pftt,  2  N.  &  M.  363  ;  5  B.  &  Ad.  665. 

At  the  time  of  the  passing  of  an  inclosure  act, 
the  soil  and  freehold  of  the  common  land  were 
vested  in  the  lord  of  the  manor,  subject  to  certain 
rights  of  common,  and  he  was  also  entitled  to 
the  coals  and  minerals  and  unopened  stone 
quarries,  &c.,  under  the  common  lands,  as  part 
of  the  freehold.  The  act  did  not  recite  the  par- 
ticular rights  of  the  lord,  but  enacted  that 
certain  allotments  should  be  made  to  the  com- 
moners in  lieu  of  their  rights,  and  to  him  as  lord 
of  the  manor,  for  his  right  to  and  in  the  soil  of 
the  common  lands,  and  also  "to  and  for  the 
damage  and  injury  he  would  sustain  by  being 
obliged  to  make  satisfaction  to  the  proprietors  of 
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the  lands  for  digging  coaLs  or  minerals  ; "  and  it 
also  enacted,  that  if  the  lord  should  enter  on  any 
of  the  lands  for  the  purpose  of  digging,  getting, 
kCj  anj  coals  or  other  minerals,  he  should  make 
compensation  for  damage  done.  There  was  no 
express  reservation  of  the  mines  or  minerals  to 
liim.  The  allotments  were  made  pursuant  to 
the  act : — Held,  that  the  lord  of  the  manor  for 
the  time  being  was  entitled  to  the  mines  and 
minerals  under  the  land  so  inclosed,  paying  com- 
pensation to  the  owners  of  the  allotments  for 
jiny  damage  done  by  working  the  mines.  Mfekle- 
ihwaite  v.  Winter,  6  Ex.  644 ;  20  L.  J.,  Ex.  313. 

Of  Lords  of  Xanon.] — W.  purchased  lands, 
formerly  part  of  the  waste  of  a  manor,  which 
were  sold  under  a  local  inclosure  act  to  defray 
the  expenses  of  the  act.  The  lord  oi  the  manor 
leased  the  mines  under  the  lands  so  sold  to  K., 
who  commenced  working  by  sinking  shafts.  W. 
filed  a  bill  against  the  lord  of  the  manor  and  K., 
to  restrain  the  working  of  the  mines,  or  at  least 
sQch  a  working  as  to  cause  a  subsidence  of  the 
surface.  It  having  been  proved  that  the  mines 
-could  not  effectually  be  worked  without  causing 
41  subsidence  of  the  sur&tce : — Held,  that  the 
lord  of  the  manor,  or  his  tenant,  had  a  right  to 
work  the  mines,  to  an  extent  which  might  cause 
the  utter  destruction  of  the  land  above,  making 
compensation  to  the  owner  of  the  surface  for  the 
<lamage  done.  Wakefield  v.  Buceleugh  (^JDnke'), 
4  L.  R.,  H,  L.  377  ;  39  L.  J.,  Ch.  411 ;  23  L.  T. 
102. 

Semble,  that  there  may  be  a  valid  claim  by 
custom  or  prescription  in  a  manor,  for  the  lord 
or  his  licensees  to  work  mines  so  as  to  destroy 
the  tenants'  surface.    lb, 

Coprolitoi.] — Goprolites  beneath  the  surface  of 
a  copyhold  tenement  are  minerals,  and  the  pro- 
perty in  them  is  in  the  lord,  thot^h,  in  the 
abscmce  of  a  special  custom,  he  cannot  dig  for 
them  without  the  permission  of  the  tenant. 
Att,-Oen.  V.  Tomline,  5  Ch.  D.  750  ;  46  L.  J., 
Ch.  654  ;  86  L.  T.  684  ;  25  W.  R.  802. 

The  lord  of  a  manor,  in  which  there  was  no 
custom  authorizing  him  so  to  do,  entered  without 
permission  on  the  land  of  a  copyhold  tenant, 
which  was  in  the  occupation  of  a  tenant,  and 
<dug  for  and  carried  away  coprolites.  A  large 
trench  was  dug,  which  at  the  time  when  the 
copyhold  tenant  commenced  a  suit  against  the 
lord  to  restrain  the  trespass,  was  not  filled  up, 
though  it  was  filled  up  and  the  surface  restored 
before  the  suit  came  to  a  hearing.  The  digging 
was  continued  after  filing  the  bill,  and  until  the 
coprolites  were  exhausted  : — Held,  that,  under 
the  circiunstances,  the  copyholder,  though  only 
a  reversioner,  could  maintain  a  suit  against  the 
lord  for  an  injunction  and  damages.    lb, 

field,  also,  that  the  proper  measure  of  damage 
was  the  gross  amount  produced  by  the  sale  of 
the  coprolites,  less  the  expenses  of  the  working, 
and  such  a  sum  by  way  of  profit  as  would  have 
induced  a  stranger  to  undertake  the  working. 
Ih. 

Damage  to  Boadi.] — Commissioners,  acting 
under  the  powers  conferred  on  them  by  a  local 
inclosure  act  for  inclosing  commons,  set  out 
public  highways  over  the  land,  and  directed 
that  they  should  be  maintained  by  the  inhabi- 
tants and  occupiers  of  the  township  in  which 
they  were  situated,  and  that  it  should  be  lawful 


for  all  persons  to  use  the  same.  The  act  re- 
served to  the  lord  of  the  manor,  his  successors 
and  assigns,  in  the  widest  terms,  all  rights  be- 
longing to  the  manor,  and  all  mines,  minerals, 
and  quarries  under  the  commons,  with  power  to 
do  every  act  necessary  for  the  draining,  winning, 
and  working  such  mines,  minerals,  and  quarries 
as  fully  and  freely  as  he  or  they  could  have  had, 
held,  used,  or  enjoyed  the  same  in  case  the  act 
had  not  been  made,  without  paying  any  damages 
or  making  any  satisfaction  for  so  doing.  The 
assignees  of  the  lord  of  the  manor  worked  the 
mines  so  as  to  injure  one  of  the  roads  set  out  by 
the  commissioners.  In  an  action  against  them 
by  the  local  board,  on  whom  the  duty  of  repair- 
ing the  road  fell,  to  recover  the  expenses  of 
doing  so  : — Held,  that  the  reservation  to  the 
lord  of  the  manor  must  be  taken  to  be  subject 
to  the  public  right  created  by  the  statute,  and 
did  not  protect  the  assignees  from  liability. 
Benfiifldside  Local  Board  v.  Ctmtett  Jron,  Ckm^ 
patty,  3  Ex.  D.  54  ;  47  L.  J.,  Ex.  491 ;  38  L.  T. 
530  ;  26  W.  R.  114. 

5.  In  Cornwall. 

In  ejectment,  for  a  mine  and  land  in  Cornwall, 
the  defendant  cannot  defend  for  a  right  of  entry 
to  dig  for  mines,  and  take  the  minerals  known 
there  by  the  name  of  tin-bounds.  Doe  d.  FaU 
moutfi  lHarl)  v.  Alderson,  1  M.  &  W.  210  ;  4 
D.  P.  C.  701. 

Though  the  lord  of  a  manor  in  Cornwall  may 
by  conveyance  and  acts  of  ownership  establish 
his  right  to  all  tin  mines  within  the  manor, 
as  weU  under  the  freehold  tenements  as  under 
customary  tenements,  and  the  wastes  ;  yet,  con- 
sistently therewith,  the  tenants  of  certain  tene- 
ments in  a  vill  within  the  manor,  some  of  them 
freehold  and  some  customary,  may,  by  acts  of 
ownership  for  more  than  twenty  years  past, 
establish  their  right  to  copper  mines,  as  well 
under  the  waste  and  customary  lands  as  under 
the  freehold  lands  within  the  vill.  CurtU  v. 
Daniel,  10  East,  273. 

The  rights  of  tin-bounders,  according  to  the 
customary  law  of  Cornwall,  to  the  use  of  water 
within  their  tin-bounds,  for  the  purpose  of 
streaming  their  tin,  will  not  prevent  the  acquisi- 
tion by  another  of  a  prescriptive  right  under 
2  &  3  Will.  4,  c.  71,  to  the  enjoyment  of  the 
water  by  a  twenty  years'  user,  nor  will  this 
right  be  affected  by  an  agreement  with  the  tin- 
boundci'S  for  a  money  payment  to  abstain  from 
fouling  the  water  by  streaming  their  tin  {herein. 
Oared  v.  Martyn,  19  C.  B.,  N.  S.  732. 

An  ancient  mine,  worked  from  a  remote  period 
by  tin-bounders,  under  the  custom  of  Cornwall, 
had  from  time  immemorial  been  supplied  with 
water  by  a  stream  originally  artificial ;  and 
when  the  bounders  ceased  to  work  and  mine, 
possession  thereof  was  taken  by  the  owners  of 
the  minerals  : — Held,  that  the  right  thus  ac- 
quired by  prescription  to  the  use  of  the  water 
in  question  was  the  right  of  the  owner  of  the 
minerals.  Tcimey  v.  Stocker,  1  L.  R.,  Ch.  396  ; 
34  L.  J.,  Ch.  633  ;  12  Jux.,  N.  S.  419 ;  14  L.  T. 
427  ;  14  W.  R.  743. 

6.  In  thb  Forebt  of  Dean. 

Caiof  under  1  ft  2  Viot.  o.  48.]— The  plaintiff, 
an  owner  of  a  house  standing  in  an  open  common 
within  the  hundred,  but  adjoining  on  one  side  a 
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Yard  of  the  plaintiff  inclosed  by  a  wall,  the  defen- 
dant, a  free  miner,  in  working  his  ga.c,  got  the 
coal  from  under  the  house,  in  consequence  of 
which  a  subsidence  took  place,  the  foundation  of 
the  house  sank,  and  the  walls  cracked : — Held, 
that  the  defendant  was  liable  to  an  actioYi  for 
causing  a  subsidence  of  the  surface,  but  that  the 
damage  so  done  to  the  o\mer's  house  was  not 
surface  damage  within  the  meaning  of  1  &  2 
Vict",  c.  43,  s.  68,  and  that  the  deputy  gayeller 
had  no  jurisdiction  to  award  compensation. 
AUaicay  v.  Wtujntaff,  4  H.  &  N.  681. 

By  virtue  of  an  award  made  by  the  commis- 
sioners under  1  &  2  Vict.  c.  43,  the  plaintiffs 
were  galees  of  a  section  of  upper  veins  of  coal 
in  the  Forest  of  Dean  ;  and  by  tne  rules  attached 
tx)  the  award,  any  underlying  veins  not  galcd 
"  might  be  galed  to  other  parties,  but  to  be  so 
worked  as  not  to  impede  or  injure  the  working  of 
the  tracts  already  allotted,  or  hereafter  to  be 
allotted  or  galed  :  *' — Held,  that  the  rule  reserved 
to  the  crown  the  power  of  granting  to  subsequent 
galees  of  the  lower  veins  a  right  to  sink  a  shaft 
through  the  upper  veins  previously  galed,  and 
that  the  restriction  as  to  the  mode  of  working 
must  be  so  construed  as  not  to  render  the  reser- 
vation nugatory  ;  i.  e.,  as  a  restriction  only  upon 
the  mode  of  working  the  lower  seams,  wnen 
reached,  and  not  as  limiting  the  right  of  the 
crown  to  g^rant  liberty  to  sink  a  shaft  through 
the  upper  veins  in  order  to  reach  the  lower. 
Ooold  V.  Great  Wt9terti  Deep  Coal  Company ^  2 
De  a,  J.  &  S.  600  ;  11  Jur.,  N.  S.  865  ;  13  L.  T. 
109;  13  W.  R.  nil. 

The  1  &  2  Vict.  c.  43,  s.  68,  provides  that 
every  free  miner  entitled  to  any  gale  within  any 
inclosed  lands  shall  pay  to  the  owner  of  such 
lands  compensation  for  surface  damage  occasioned 
by  opening  or  working  any  gale- therein  or  there- 
on, which  compensation  shall  be  determined  by 
the  gaveller  or  deputy  gaveller  ;  and  if  not  paid 
within  ten  days  after  an  awaid  by  him,  and  a 
copy  thereof  served  on  the  party  required  to  pay 
the  same,  the  amount  may  be  recovered  by  action. 
A  declaration  in  an  action  under  that  section 
alleged  that  the  deputy  gaveller  awarded  that  the 
amount  of  compensation  for  surface  damage  done 
to  the  indoeed  lands  of  the  plaintiff,  by  the  work- 
ing of  a  gale  therein  or  thereon  by  the  defendant, 
was  60/.  The  plea  set  out  the  award,  by  which 
the  deputy  gaveller,  after  reciting  that  applica- 
tion had  been  made  to  him,  to  determine  the 
compensation  for  surface  damage  to  lands  and 
buildings  of  the  plaintiff,  alleged  to  be  inclosed 
lands,  awarded  that  the  amount  of  compensation 
for  surface  damage  to  the  lands  and  buildings  by 
reason  of  the  working  thereon  and  thereunder  by 
the  defendant  was  60/.,  but  whether  the  lands 
and  buildings  were  inclosed  lands  within  the 
statute,  he  had  made  no  award : — Held,  firet,  that 
the  award  was  good,  although  the  deputy  gaveller 
had  not  found  that  the  lands  were  inclosed. 
Allaway  v.  Wagdaff,  4  H.  &  N.  307  ;  29  L.  J., 
Ex.51. 

Held,  secondly,  that  assuming  surface  damage 
to  mean  damage  on  the  surface,  the  award  was 
not  bad,  because  the  deputy  gaveller  had  found 
that  the  damage  was  occasioned  by  working  under 
the  lands,  for  by  such  working  there  might  be 
damage  on  the  surface.    Ih. 

Held,  thinlly,  that  as  the  word  "  lands  *'  com- 
prehends buildings,  the  declaration  was  good, 
although  it  appeared  by  the  award  that  the  com- 
l>cnsation  was  in  respect  of  the  lands  and  build- 
ings.   Ih, 


An  award  made  under  1  ^V:  2  Vict.  c.  43,  defined 
the  southern  boundaries  of  a  level  colliery  thus : 
^' commencing  at  the  point  where  the  level  struck 
the  coal,  and  extending  in  an  eastward  direction 
as  deep  as  the  level  will  drain."  There  was  aa 
old  existing  excavation  (termed  by  miners  a  level), 
not  horizontal,  but  running  upward  into  the  coal 
eastward  from  the  point  where  it  strack  the  coal 
bed.  This  excavation  was  described  on  the  plan 
annexed  to  the  award  as  the  line  of  boundary  : 
— Held,  thjit  this  existing  old  level  was  the 
boundary  meant  by  the  award,  and  not  an 
imaginary  mathematical  line  drawn  horizontally 
eastward  from  the  point  where  the  old  excava- 
tion struck  the  coal.  Brain  v.  Hiarri*,  10  Ex. 
908 ;  24  L.  J.,  Ex.  177— Ex.  Ch. 

"Where,  by  virtue  of  a  custom,  persons  called 
free  miners  were  at  liberty  to  apply  to  the 
gaveller  of  the  hundred  of  St.  Briavels  to  allot 
them  a  particular  spot  of  land  for  a  coal-pit,  and, 
when  the  spot  was  agreed  upon,  the  gaveller  cut 
a  turf,  and,  having  cut  a  stick,  so  many  notches 
were  cut  on  it  as  there  were  to  be  partners  in  the 
intended  work,  and  also  one  for  the  king  and 
one  for  the  gaveller ;  the  stick  was  fastened 
down  with  pegs  on  the  spot  where  the  turf  was- 
pared  off,  and  the  turf  laid  down  again,  after 
which  that  spot  was  considered  appropriated ; 
when  coal  was  found,  a  money  payment  was 
made  to  the  king,  in  lien  of  his  share  of  the  coal. 
A  share  in  a  coal-pit  so  appropriated  was  held 
to  be  freehold.  Doc  d.  Thompson  v.  Pearce^ 
Peake's  Add.  Cas.  242. 


Leaaei.] — When  a  free    miner   in  the 


Forest  of  Dean  has  had  three  gales  of  allot- 
ments  granted  to  him,  and  has  surrendered  one 
of  such  gales  on  the  ground  that  there  was  not 
sufficient  coal  to  make  the  gale  worth  working, 
he  will  be  entitled  to  another  gale  equally  as  if 
the  coal  in  one  of  the  three  gales  had  been  ex- 
hausted within  the  language  of  1  &  2  Vict,  c.  43, 
s.  61.  Elhcay  v.  Daris.  16  L.  R.,  Bq.  294  ;  4* 
L.  J.,  Ch.  75  ;  21  W.  R.  806. 

The  gaveller  of  the  Forest  of  Dean  grant^^d  a 
gale  or  colliery  to  a  free  miner,  he  paying  for  all 
coal  brought  out  2d,  per  ton,  and  so  working  the 
colliery  as  to  gain  24,000  tons  a  year ;  provided 
that  if  the  coal  gotten  should  not  amount  to  that 
quantity,  a-  minimum  rent  of  200/.  should  be 
paid ;  provided  also,  and  the  grant  was  made 
upon  the  further  condition,  that  the  gale  should 
be  worked  in  manner  therein  mentioned.  The 
gale  not  being  worked,  the  galcc  paid  the  mini- 
mum rent  for  several  years ;  but  upon  arrears  of 
rent  becoming  due,  the  gaveller  declared  the  gale 
forfeited,  and  entered  into  possession  thereof. 
Ten  months  after  declaration  of  forfeiture  the 
galee  tendered  the  arrears  of  rent,  which  were 
refused : — Held,  that  the  grant  was  properly  made 
upon  conditions,  one  of  which  was  the  payment 
of  rent ;  that  upon  breach  of  that  condition  by 
non-payment,  there  had  been  a  legal  forfeiture 
and  a  right  of  the  crown  to  re-enter ;  and  that 
the  arrears  not  having  been  tendered,  nor  any 
proceedings  taken  within  six  months,  there  Was 
no  power  in  the  court  to  relieve  against  the  for- 
feiture. Brain,  In  ?r,  18  L.  R.,  Eq.  389 ;  44 
L.  J.,  Ch.  103  ;  31  L.  T.  17  ;  22  W.  R.  867. 

Title  Tranimifsible  by  Will.]— A  free  miner  of 
the  Forest  of  Dean  applied  for  an  unoccupied 
gale.  The  gaveller  acceded  to  the  application, 
duly  entered  it  in  his  book,  and  gave  notice  of  his 
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intention  to  make  the  grant  upon  a  certain  day. 
Conflicting  claims  being  set  up,  the  actual  grant 
of  the  gale  was  delayed,  and,  in  the  meantime, 
the  free  miner  died.  The  devisees  under  his  will 
then  presented  their  petition  of  right,  praying 
that  the  gale  might  be  granted  to  them  in  right 
of  their  testator  .—Held,  that  1  &  2  Vict.  c.  43, 
s.  38,  applied  only  to  the  state  of  things  at  the 
passing  of  the  act,  and  that  the  free  miner  had 
acquired  a  title  transmissible  by  will.  James  v. 
lUg,,  17  L.  R.,  Eq.  502 ;  43  L.  J.,  Ch.  754  ;  30 
L.  T.  84  ;  22  W.  R.  466. 

By  1  &  2  Vict.  c.  43,  s.  23,  free  miners  shall 
have  the  exclusive  right  of  having  gales  granted 
to  them  to  open  mines  in  the  Forest  of  Dean,  and 
it  shall  be  lavrf ul  for  such  free  miners  to  sell, 
transfer,  assign,  or  dispose  of  such  gales,  and 
s.  60  enacts  that  the  gaveller  or  deputy  gaveller 
shall  grant  gales  to  free  miners  in  the  order  of 
their  application.  In  1872  D.,  a  free  miner,  ap- 
plied for  a  gale.  In  1873  the  deputy  gaveller 
gave  notice  of  his  intention  to  grant  the  gale  to  D., 
but  D.  died  before  the  grant  could  be  perfected, 
having  by  will  given  sdl  his  real  and  personal 
estate  to  certain  trustees  who  were  not  free 
miners: — Held,  that  D.  had  not  acquired  any 
transmissible  interest,  and  the  grant  could  not 
be  made  to  his  devisees.  James  v.  Iteg.^  5  Ch. 
D.  153  ;  46  L.  J.,  Ch.  516  ;  36  L.  T.  903  ;  25  W. 
R.  615— C.  A.     Reversing  24  W.  R.  944. 

For&itare  of  Ckde,  when  Complete.] — Where  a 
gale  is  forfeited  for  non-user,  under  the  pro- 
visions of  the  Forest  of  Dean  Acts,  the  for- 
feiture is  complete  on  service  of  the  notice  of 
forfeiture  without  actual  re-entry  on  the  part 
of  the  crown.  Young  and  Grhidelly  Ex  parte ^ 
50  L.  J.,  Ch.  221  ;  43  L.  T.  725. 

A^'oining  Owners.]  —The  plaintiffs  and  de- 
fendant possessed  adjoining  collieries  in  the 
Forest  of  Dean,  which  were  gales  subject  to  1 
&  2  Vict.  c.  43,  and  the  rules  made  thereunder. 
The  defendant's  gale  being  drained  by  a  steam- 
ongine,  he  was  ^und  by  rule  19  to  work  the 
engine,  so  as  to  prevent  the  water  of  his  gale 
from  idling  into  the  plaintiffs'  gale.  The  defen- 
dant stopp^  his  engine,  whereby  the  plaintiffs' 
^le  was  flooded  and  damaged.  Sect.  29  provides 
that  a  person  working  his  gale  contrary  to  the 
rules  shall  be  liable  to  forfeit  it,  and  may  be 
evicted  by  her  Majesty ;  and  in  addition  thereto 
**  the  compliance  with  such  rules  may  be  enforced 
by  and  on  behalf  of  her  Majesty,  or  by  any  other 
person,  by  injunction  of  her  Majesty's  Court  of 
Exchequer,  or  otherwise,  in  such  manner  as  the 
«ourt  shall  on  application  think  fit : " — Held, 
that  the  plaintiffs  had  a  statutory  private  right 
which  had  been  violated  by  non-compliance  with 
the  rules  on  the  part  of  the  defendant ;  that 
8.  29  gave  no  specific  remedy  for  such  breach  of 
duty,  and  that  the  plaintiffs  were  therefore  en- 
titled' to  maintain  an  action  at  common  law  to 
recover  damages.  Ross  v.  Price,  1  Ex.  D.  269  ; 
45  L.  J.,  Ex.  777 ;  34  L.  T.  535  ;  24  W.  R.  786. 

Liability  of  Xortgagee  for  Injury  done  by 

Xortgagor  to  adjoining  Mine.] — The  statute  1  & 


2  Vict.  c.  43,  and  the  rules  made  under  it,  regu- 
late the  use  of  adjoining  gales  in  the  Forest  of 
Dean.  By  s.  29,  compliance  with  the  rules  may 
be  enforced  "  by  or  on  behalf  of  her  Majesty,  her 
heirs  or  successors,  or  by  any  other  person  or 
person*!,  by  injunction  of  her  Majesty's  Court  of 


Exchequer  or  otherwise,  in  such  manner  as  the 
said  court  shall,  on  application,  think  fit."  The 
plaintiffs  brought  an  action  for  damages  against 
the  defendants,  as  owners  of  adjoiDing  gales  in 
the  Forest  of  Dean,  for  injury  sustained  by  the 
plaintiffs  through  the  stopping  of  the  engines  in 
the  defendants'  gale  contrary  to  one  of  the  rules. 
Some  of  the  defendants  were  mortgagors  in  pos- 
session of  and  working  the  gale.  The  other  de- 
fendants were  mortgagees  who  had  never  been 
in  possession  of  or  worked  it : — Held  that,  with 
respect  to  the  defendants,  who  were  mortgagors, 
the  specific  remedy  given  by  s.  29,  for  enforcing 
compliance  with  the  rules,  did  not  exclude  the 
plaintiff'  right  to  recover  damages  for  injuries 
caused  to  them  by  an  antecedent  breach  of  the 
rules.  Brain  v.  Thomas,  50  L.  J.,  Q.  B.  662— 
C.  A. 

.  Held,  also,  that  the  mortgagees  were  not  liable 
in  the  action.  Ross  v.  Price,  sujjra^  approved 
aiid  followed.    lb, 

II.  CUSTOMS  AND  PRESCRIPTION. 

To  Work  Xinei  to  Inyaaj  of  House  Property.] 

— In  an  action  for  working  mines  under  ground 
near  to  a  house,  so  that  the  house  was  injured, 
and  in  danger  of  falling  for  want  of  support,  the 
defendant  claimed,  as  lessee  of  th(S  manor  in 
which  the  house  was  situate,  and  of  the  mines 
therein,  a  prescriptive  right  to  work  the  mines 
under  any  nouses  parcel  of  the  manor,  paying  to 
the  occupiers  of  the  surface  a  reasonable  compen- 
sation for  the  use  of  the  surface,  but  without 
making  compensation  on  any  other  account,  and 
justifi^  under  that  right : — Held,  first,  that  such 
a  prescription  was  bad,  as  being  unreasonable. 
Hilton  V.  Granville  ^JSarl),  D.  &  M.  614  ;  5  Q.  B. 
701 ;  13  L.  J.,  Q.  B.  193  ;  8  Jur.  310. 

Held,  secondly,  that  such  a  right  could  not 
exist  by  custom.     lb. 

To  Injury  of  Surface.]  — A  declaration 


stated  that  the  plaintiff  was  possessed  of  land, 
and  that  the  defendant  wron^ully  and  without 
leaving  sufficient  support,  worked  the  mines 
beneath  the  land,  by  reason  whereof  part  of  the 
laud  fell  in  and  sunk.  Plea,  that  the  lord  of  a 
manor  being  seised  of  the  common  and  waste 
land,  parcel  of  the  manor,  and  of  the  coal  mines 
undemecith,  and  certain  persons  being  entitled 
to  a  right  of  common  over  the  same,  an  act  was 
passed,  whereby  the  common  and  waste  land  was 
divided  and  allotted  amongst  the  persons  so  en- 
titled to  rights  of  common,  but  reserving  to  the 
lord  all  original  rights  by  him  enjoyed  in  respect 
of  the  manor,  and  the  right  of  working  all  mines 
underneath  the  common  and  waste  land,  to- 
gether with  convenient  and  necessary  rights  of 
way.  That  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  up  to  the  time  of  the 
act,  the  lord  for  the  time  being  and  his  assigns 
had  been  used  and  accustomed  as  of  right  to 
search  for,  win,  and  work  the  coal  mines  lying 
and  being  under  the  commons,  without  let  or  in- 
terruption, and  without  leaving  any  support  for 
the  lands  in  and  under  which  the  mines  were 
situate,  and  without  making  or  paying  satisfac- 
tion for  any  injury  caused  by  working  the  mines, 
and  that  the  mines  had  always  been  so  worked 
without  leaving  support ;  and  justified  under  a 
lease  granted  by  the  lord  of  the  mines  : — Held, 
a  bad  plea.  Beckett  v.  Bradley,  1  B.  &  S.  140  ; 
31  L.  J.,  Q.  B.  65  ;  8  Jur..  N.  S.  588  ;  5  L.  T.  832. 
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Pleas  that,  for  forty  years  and  for  twenty  years 
the  lord  of  tJie  manor  and  his  tenants  had  been 
nsed  and  accustomed  of  right  to  work  the  mines, 
without  leaving  any  support  for  the  lands  ;  that 
the  defendants  werc  tenants  to  the  lord  of  the 
mines,  and  that  the  working  the  mines  without 
leaving  any  support  for  the  land  was  a  working 
of  the  mines  in  the  exercise  of  and  according  to 
the  right  and  custom : — Held,  that  both  pleas 
were  bad,  as  not  shewing  any  acta  done  on  the 
plaintifTs  land  ;  acts  done  on  the  land  of  another, 
though  done  as  of  right  foif  twenty  or  forty 
years,  not  affecting  the  plaintiff's  rights.    lb. 

To  a  statement  of  claim  for  working  mines 
under  the  plaintiff's  land  without  leaving  suf- 
ficient support  for  the  surface,  the  defendant 
I»lcaded  in  his  statement  of  defence  that  he  was 
the  lessee  of  the  mines  from  the  lord  of  the 
manor  ;  that  the  plaintiff's  land  had,  previously 
to  the  passing  of  an  inclosurc  act  under  which 
the  waste  of  the  manor  was  inclosed  and  allotted, 
formed  part  of  such  waste  ;  that  the  lord  of  the 
manor  from  time  immemorial  had  been  ac<!us- 
tomed  to  work  the  mines  under  the  waste  with- 
out leaving  sufficient  support  for  the  surface, 
and  without  making  any  compensation  for  injury 
80  caused  ;  that  by  the  Inclosure  Act  it  was  pro- 
vided that  the  lord  of  the  manor,  his  successors 
or  assigns,  might  hold  all  mines  and  quarries 
lying  under  the  waste,  together  with  liberty  of 
searching  for,  winning,  and  working  the  same  as 
fully  and  freely  as  he  or  they  might  have  had 
and  enjoyed  the  same  in  case  the  act  had  not 
been  passed,  and  that  without  making  or  paying 
any  satisfaction  for  so  doing  ;  and  that  it  was 
further  provided  by  the  act  that  compensation 
for  damage  caused  to  any  person's  allotment  by 
such  working  of  the  mines  should  be  assessed  by 
a  justice  of  the  peace,  and  should,  when  so  as- 
sessed, be  paid  by  the  occupiers  of  the  other  al- 
lotments in  the  same  township  : — Held,  that  the 
statement  of  defence  was  good,  on  the  ground 
that,  whether  any  valid  custom  such  as  alleged 
in  the  statement  of  defence  existed  previously  to 
the  act  or  not,  the  act  expressly  gave  to  the 
lord  of  the  manor  and  his  assigns  the  right 
to  let  down  the  surface  by  mining  without 
making  any  compensation.  Beckett  v.  Bradley 
(31  L.  J.,  Q.  B.  65)  not  followed.  Gill  v.  Biehfi- 
fton,  5  Q.  B.  D.  159  ;  49  L.  J.,  Q.  B.  262  ;  42  L. 
T.  510  ;  28  W.  K.  415  ;  44  J.  P.  587. 

Semble,  that  there  may  be  a  valid  claim  by 
custom,  or  prescription  in  a  manor,  for  the 
lord  or  his  licensees  to  work  mines  so  as  to 
destroy  the  tenants'  surface.  Wakejield  v.  Bvc- 
rUifgh  (i>wAre),  4  L.  R.,  H.  L.  377  ;  39  L.  J.,  Ch. 
411  ;  23  L.  T.  102. 

To  a  declaration  by  a  reversioner  o£  land, 
alleging  that  the  defendant  dug  and  excavated 
stone  and  sand,  and  converted  the  same  to  his 
own  use,  and  made  holes  and  excavations  in  the 
land,  and  erected  mounds  of  earth  and  rubbish, 
so  as  permanently  to  alter,  damage,  injure,  and 
spoil  the  surface  of  the  land,  he  pleaded  that  R. 
was  seised  in  fee  of  the  mines  and  stone  within 
certain  part^  of  a  lordship,  and  that  R.  and  all 
whose  estate  he  had,  and  his  and  their  tenants, 
from  time  immemorial  had  been  used  and  accus- 
tomed of  right,  as  often  as  it  might  be  necessary 
for  the  purpose  of  effectually  working  the  quarries, 
to  enter  upon  the  waste  lands  within  the  part 
of  the  lordship  within  which  the  quarries  were 
situate,  and  to  dig  through  the  same  to  the 
<iuarries,  and  to  raise  the  stone  and  carry  away 


the  same,  doing  no  more  than  necessary  for  the 
purpose  aforesaid.  The  pleii  alleged  a  demise  by 
R.  to  the  defendant  of  a  quany  of  stone  under 
the  lands,  and  justified  the  acts  conf]plained  of 
in  exercise  of  the  right.  The  defendant  also 
pleaded  statutory  prescriptive  pleas,  under  the 
2  &  3  Will.  4,  c.  71,  alleging  the  enjoyment  of  the 
right  for  forty  and  twenty  years : — Held,  that 
the  pleas  were  good,  for  the  right  waa  not  un- 
reasonable, and  might  have  originated  in  grant. 
Rogerg  v.  Taylor^  1  H.  it  N.  706  ;  26  L.  J.,  Ex, 
203. 

Of  Uiing  Steam.] — The  privilege  of  washing: 
away  sand,  stone,  and  rubble,  dislodged  in  the 
necessary  working  of  a  tin  mine,  and  of  having 
the  same  sent  down  a  natural  stream  running 
through  the  plaintiff's  land,  may  be  the  subject 
of  a  grant,  and  may  be  pleaded  as  a  prescriptive- 
right,  under  the  2  &  3  Will.  4,  c.  71,  to  an  action 
charging  the  defendant  with  throwing  such  stone* 
sand,  and  rubble  into  the  stream,  and  thereby 
filling  up  its  bed  within  the  plaintiff's  land,  and 
causing  the  water  to  flow  over  it.  Such  privil^e 
may  also  be  well  pleaded  as  a  local  custom. 
Carl  yon  v.  Lorering,  1  H.  &  N.  784  ;  26  L.  J.^ 
Ex.  251. 


iParol  Evidenee  ai  to  Xeaning  of  Written. 
Doonment;] — Where  an  expression  used  in  a 
written  instrument  has  a  technical  meaning,  parol 
evidence  is  admissible  to  shew  that  it  has  been 
used  in  that  sense,  and  not  in  its  ordinary  mean- 
ing in  common  parlance,  although  that  may  be 
perfectly  clear  and  unambiguous  in  itself  ;  there- 
fore, where  the  lessee  of  a  coal  mine  covenanted 
to  get  the  whole  of  the  mines  "  not  deeper  than 
or  below  the  level  of  the  bottom  of  the  mine 
at  a  particular  point :" — Held,  that  parol  evidence 
of  the  understanding  amongst  miners  was 
admissible  to  shew  that  the  word  "  level "  had. 
a  particular  technical  meaning,  different  from 
its  ordinary  signification  of  "horizontal  line." 
Ciaytm  v.  Greynon^  4  N.  &  M.  602  ;  5  A.  &  E. 
302  ;  6  N.  &  M.  694  ;  1  H.  &  W.  159.  See  Brain 
V.  Ilarrigy  10  Ex.  908 ;  24  L.  J.,  Ex.  177. 

Bight  to  Searoh  for — Oardeni  excepted— What 
conititntei  Garden.]— Where,  to  an  action  for 
entering  a  close  of  the  plaintiff,  called  a  garden, 
the  defendant  pleaded  an  immemorial  custom  to 
search  for  minerals  in  the  district  within  which 
the  locus  in  quo  was  situate  ("  the  sites  of  houses, 
&c.,  gardens,  orchards,  and  highways  excepted  "), 
and  it  was  proved  that  the  locus  in  quo  was 
planted  with  shrubs  within  the  last  six  years, 
and  with  potatoes  just  before  the  trespass  was 
committed  : — Held,  that  it  was  a  garden  v^nthin 
the  meaning  of  the  exception.  Gilbert  v. 
Timison,  4  D.  &  R.  222. 

Colliers  leaying  Work  without  Hotioe — ^Sights 
to  Fajrments.] — ^A  custom  exists  that,  where  butty 
colliers  leave  off  working  a  coal  mine,  without 
giving  notice,  they  are  not  entitled  to  be  paid  for 
gate  roading,  air  heading,  or  coals  undergone ; 
but  if  they  leave  after  having  notice,  they  are 
entitled  to  be  paid  for  these  things  by  the  owner 
of  the  mine ;  and  if  the  mine  is  not  worked, 
they  are  not  bound  to  wait  till  the  working  is 
recommenced,  and  to  be  then  paid  by  the 
succeeding  butty  collier.  Bannkter  v.  Bannister, 
9  C.  &  P.  743. 
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To  diTtrt  Btream — DeyoBBhire.]  —  The  stan- 
nera  of  Devonshire  are  not  entitl«i  by  custom 
to  divert  water  from  streams  into  their  mines, 
and  for  that  purpose  to  dig  trenches  over  other 
people*3  lands.  Ba$tard  v.  Smith,  2  M.  &  Rob. 
129. 

Biglitt  of  Tinn«rt — Cornwall.] — ^A  custom  that 
any  tinner  within  Cornwall  may  acquire  a  right 
to  the  tin  within  certain  limits,  taking  pro- 
ceedings in  the  stannary  court,  of  which  the 
landowner  has  notice,  and  completing  his  title 
in  that  court,  and,  in  case  of  minerals  being 
found,  rendering  a  portion  of  the  produce  to  the 
lord  or  owner  of  the  soil ;  and  that  the  right  so  ac- 
quired may  be  preservcil  by  an  annual  renewal 
of  the  bounds  ;  and  that  it  is  not  necessary  for  its 
preservation  that  the  minerals  (if  any)  within 
the  limits  should  be  sought  after,  and  the  land 
worked  for  mineral  purposes  by  the  boundowner, 
or  on  his  behalf,  is  bad  for  unreasonableness. 
Roger$  v.  Brenton,  10  Q.  B.  26  ;  17  L.  J.,  Q.  B. 
34  ;  12  Jur.  263. 

GvsUm  of  Tenants  to  dig  Clay  and  8and^ 
Aet  of  Battlement— Isle  of  Man.]— The  Act  of 
Settlement  of  the  Isle  of  Man,  1703,  confirmed 
to  the  tenants  their  customary  estates  of  inherit- 
ance ^*  saving  always  all  mines  uid  minerals  of 
vrhat  kind  and  nature  soever,  quarries  and  delf s 
of  flag,  slate  or  stone : — Held,  that  a  custom  by 
the  tenants  to  dig  for  clay  and  sand  did  not  con- 
travene the  saving  clause,  and  that  such  tenants 
were  entitled  to  d^^  for  clay  and  sand.  Att.- 
6tn.  {Ide  of  Man)  v.  Mylehreest,  4  App.  Cas. 
294  ;  48  L.  J.,  P.  C.  36  ;  40  L.  T.  764. 


III.  GEANT,  SALE,  AND  PURCHASE  OF. 

Lieeaee  to  Bearch  for— Bight  of  Ee-Entry  in 
0nBtor.] — ^The  owner  of  the  fee  granted  to  A.,  his 
partners  and  fellow-adventurers,  free  liberty  to 
dig  for  tin,  and  all  other  metals,  throughout  cer- 
tain lands  therein  described,  and  to  raise,  make 
merchantable,  and  dispose  of  the  same  to  their 
own  use ;  and  to  make  adits,  &c.,  necessary  for 
the  exercise  of  that  liberty,  together  with  the 
use  of  all  waters  and  watercourses,  excepting  to 
the  grantor  liberty  for  driving  any  new  adit 
within  the  lands  thereby  granted,  and  to  convey 
any  watercourse  over  the  premises  granted ; 
habendum  for  twenty-one  years ;  covenant  by 
the  grantee  to  pay  one-eighth  share  of  all  ore  to 
the  grantor,  and  all  rates,  taxes,  &c.,  and  to 
work  effectually  the  mines  during  the  term  ; 
and  then,  in  failure  of  the  performance  of  any 
of  the  covenants,  a  right  of  re-entry  was  re- 
served to  the  grantor  : — Held,  that  this  deed  did 
not  amount  to  a  lease,  but  contained  a  mere 
licence  to  dig  and  search  for  minerals,  and  that 
the  grantee  could  not  maintain  an  ejectment  for 
nunes  lying  within  the  limits  of  the  set,  but  not 
connected  with  the  workings  of  the  grantee. 
Doe  d.  Uanley  v.  Woods,  2  B.  &  A.  724. 

The  grantee  commenced  working  the  mines, 
but  after  some  time  discontinued,  not  being  pre- 
vented by  the  want  of  water,  or  any  other 
inevitable  accident.  The  grantor,  after  some 
lapse  of  time,  verbally  authorized  other  persons 
to  dig  for  ore  throughout  part  of  the  land  de- 
scribed in  itie  deed,  and  met  those  persons  on 
part  of  the  land,  and  pointed  out  the  boundaries 
within  which  they  were  to  exercise  the  liberty  ; 


and  himself  subsequently  entered  into  a  mining 
adventure  with  other  persons,  which  was  carried 
on  within  the  limits  described  in  the  indenture  : 
and  afterwards,  in  consideration  of  the  surrender 
of  the  first  grant,  and  of  certain  payments,  de- 
mised the  premises  to  a  lessee  for  twenty-one 
years  ;  and  upon  the  execution  of  this  lease,  the 
original  deed  was  delivered  up,  but  there  was  no 
surrender  in  writing:— Held,  that  these  acts 
amounted  to  a  i-e-entry  by  the  grantor,  inasmuch 
as,  unless  referred  to  the  exercise  of  that  right, 
they  would  be  acts  of  trespass  by  him.    lb, 

Lioeniee  can  asiign   Interest.]— A  li- 


cence to  seardti  for  and  raise  metals,  and  also 
to  carry  them  away,  and  to  convert  them  to  the 
licensee's  own  use,  passes  an  interest  which  is 
capable  of  being  assigned.  Muskett  v.  Hill,  5 
Bing.  N.  C.  694  ;  7  Scott,  855. 

A  licence  to  mine  was  granted,  with  a  proviso 
that  if  the  grantee,  after  notice  to  work  accord- 
ing to  his  covenant,  failed  to  keep  six  miners  at 
work,  and  the  grantor  fixed  notice  on  the  pre- 
mises that  he  intended  to  avoid  the  licence,  it 
should  be  lawful  for  the  grantor  to  re-enter 
within  a  month  after  fixing  the  notice,  and 
then  the  licence  should  be  void  :— Held,  that 
notice  to  the  grantee,  that  unless  he  kept  six 
miners  at  work  the  grantor  would  re-enter  at  the 
expiration  of  a  month,  did  not  avoid  the  licence, 
or  render  the  grantor's  re-entry  lawful.    Ih. 

An  action  on  the  case  is  maintainable  against 
the  grantors  of  a  lease  of  mines,  for  unlawfully 
expelling  the  assignee  and  his  workmen,  and 
forcibly  preventing  them  from  having  access  to, 
or  working,  the  mines.    Ih, 

...^  How  affsoting  adjoining  Lands.] — A. 
and  B.  were  severally  seisetl  of  parcels  of  woody 
ground,  and  B.,  having  other  lauds  adjoining  to 
his  woody  ground,  intended  to  make  a  colliery 
under  his  ground ;  A.  granted  to  B.,  his  heirs 
and  assigns,  liberty  for  him,  his  heirs  and 
assigns,  to  cany  up  a  sough  or  a  drain  through 
A.'s  woody  ground  into  B.'s  woody  ground,  and 
also  liberty  for  B.,  his  heirs  and  assigns,  to  make 
two  little  sough  pits,  in  A.'s  woody  ground,  for 
the  more  easy  and  safe  carrying  up  the  tail  of  the 
sough,  one  of  which  was  to  be  covered  in  as  soon 
as  conveniently  might  be  after  making  the  sough, 
and  the  other  to  be  kept  open  for  examining  the 
sough  so  long  as  was  necessary  for  that  purpose, 
and  no  longer ;  and  B.  covenanted  that  he,  his 
heirs  and  assigns,  would  not  damage  the  trees 
growing  on  A.'s  woody  ground,  nor  get  any  of 
the  coals  under  it,  except  what  should  arise  in 
the  drift  of  the  intended  sough ;  and  that  A.,  his 
heirs  and  assigns,  from  time  to  time,  and  at  all 
times  after,  might  go  dovm  into  any  pit  or  pits 
of  B.,  his  heirs  or  assigns,  to  discover  whether 
any  coals  of  A.,  his  heirs  or  assigns,  should  be 
gotten ;  and  that  B.,  his  heirs  and  assigns,  should 
repair  any  injury  to  A.'s  fence :— Held,  that  by 
the  grant  to  B.,  his  heirs  and  assigns,  of  the 
liberty  of  making  the  sough  in  A.*s  land,  the 
liberty  of  making  sough  pits  at  any  time  after- 
waids,  while  the  object  of  the  grant  remained, 
being  necessary  for  the  purpose  of  repairing  the 
sough,  passed  as  incident  thereto ;  and  that  the 
use  of  such  sough  for  the  carrying  up  of  which 
into  B.'s  woody  ground  liberty  was  granted,  was 
not  confined  to  the  getting  of  coals  under  B.s 
woody  ground,  but  extended  also  to  the  adjoin- 
ing lands  of  B. ;  and  that  the  liberty  of  making 
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new  sough  pits  for  necessary  repairs  of  the  sough, 
after  the  two  original  sough  pits  had  been  covered 
in  by  mutual  consent,  was  not  controlled  by  the 
special  liberty  given  for  making  such  original 
sough  pits,  the  uses  of  which  were  limited  by  the 
grant ;  it  appearing  upon  the  face  of  it  that  the 
grant  of  the  sough  was  intended  to  have  a  con- 
tinuing operation  while  any  coals  in  B.'s  woody 
ground  and  adjoining  lands  remained  to  be  gotten. 
Hodgson  v.  Field,  7  East,  613  ;  3  Smith,  538. 

Breach   of  Ck>Ye]iant — Gfrant  Void  or 


Voidable.] — ^A.  granted  to  B.  a  licence  to  enter 
upon  his  lands  to  search  and  dig  for  ores  for  a 
term  of  twenty-one  years,  with  a  proviso  that  if 
B.  ceased  to  work  the  mines  for  six  months,  or 
broke  any  other  of  the  covenants  contained  in 
the  licence,  then  the  "supposed  indenture,  and 
the  liberties,  licences,  powers  and  authorities 
thereby  granted  shall  cease,  determine,  and  be 
utterly  void  and  of  no  effect : " — Held,  that  the 
word  "  void "  was  to  be  construed  to  mean  void- 
able, and  that  some  act  of  A.  to  shew  his  election 
to  enforce  the  forfeiture  was  necessary  to  put  an 
end  to  the  licence.  Mobcrts  v.  Datey,  1  N.  &  M. 
443  ;  4  B.  &  Ad.  665. 

Ezeeption  and  Beiervation  of  Xinerali.] — A. 

being  mortgagee  in  fee  of  lands,  and  B.  the  mort- 
gagor entitled  to  the  equity  of  redemption,  by 
lease  and  release,  A.  conveyed  and  B.  released 
the  land  to  G.  in  fee,  who  by  the  same  instru- 
ment covenanted  with  and  granted  to  B.  that  it 
should  be  lawful  for  B.,  his  heirs  and  assigns,  at 
all  times  to  enter  upon  the  lands  to  search  and 
dig  for  coal,  and  to  take  and  carry  away  the  same, 
to  his  and  their  own  use.  This  is  only  a  licence, 
and  conveyed  no  interest  in  the  soil,  so  as  to  ex- 
clude C,  and  those  claiming  under  him,  from 
getting  coal  there,  nor  could  it  operate  as  an 
exception  or  a  reservation  out  of  the  grant  in 
respect  to  B.,  who  had  not  the  legal  title  in  him 
at  the  time.  Chetham  v.  MWiam^im,  4  East, 
469  ;  1  Smith,  278. 

A.  being  seised  of  a  manor,  and  of  the  demesne 
lands  thereof,  and  of  all  the  coal  mines  therein, 
in  fee,  granted  part  of  the  lands  to  B.  in  fee,  ex- 
cepting  and  reserving  to  himself,  his  heirs  and 
assigns,  all  tithes  of  com  arising  therefrom,  and 
also  excepting  and  always  reserving  out  of  the 
grant,  to  himself  and  his  heirs,  all  the  coals  in 
the  lands  so  granted,  together  with  free  liberty 
for  himself,  his  heirs,  and  his  and  their  assigns 
and  servants,  from  time  to  time,  and  at  all  times 
thereafter,  during  the  time  that  he  and  his  heirs 
should  continue  owners  of  the  demesne  lands,  to 
sink  and  dig  pits,  or  otherwise  to  sough  and  get 
coals  in  the  lands,  and  to  sell  and  carry  away  the 
same  with  carts  and  carriages,  or  otherwise  to 
dispose  of  the  same  coals,  at  his  and  their  will 
and  pleasure,  he  and  his  heirs,  from  time  to  time, 
giving  and  paying  to  the  grantee,  his  heirs  and 
assigns,  such  satisfaction  for  damage  as  the 
grantee  and  his  heirs  should  sustain  by  reason 
of  getting  and  carrying  away  the  coals  in  the 
lands,  as  two  gentlemen,  neighbours,  indifferently 
chosen  by  the  grantor  and  grantee,  their  heirs 
and  assigns,  should  from  time  to  time  award.  An 
heir  of  the  grantor  by  descent  having  aliened  the 
manor  and  demesne  lands,  and  the  coals  thereiif, 
in  fee  to  C,  the  latter  entered  the  lands  granted 
to  B.,  and  dug  pit«,  and  carried  away  coals  there- 
from, and  an  action  having  been  brought  against 
him  and  his  servant : — Held,  first,  that  under  the 


general  exception  and  reservation,  contained  in 
the  grant  to  B.,  the  title  to  the  coals  remained 
in  A.  and  his  heirs,  and  would  pass  to  his  or  their 
assigns,  under  the  word  "  heira  ; "  and,  secondly, 
that  the  special  liberty  as  to  the  manner  of 
taking  the  coals  was  not  restrictive,  but  in  fur- 
therance of  the  previous  exception  of  the  coals 
out  of  the  grant,  and  would  enure  for  the  benefit 
of  C.  as  owner,  by  purchase,  of  the  manor  and 
demesne  lands.  Cardigan  QEari)  v.  Armitage, 
3  D.  &  R.  414  ;  2  B.  &  C.  197. 

A  close,  held  by  copyhold  tenure,  contained  an 
unopened  coal  mine.  B.  was  tenant  from  year 
to  year  of  the  close  to  the  copyholder  in  fee  ;  B. 
in  fact  occupied  the  surface ;  and  it  did  not 
appear  that  in  the  demise  to  B.  there  had  been 
any  exception  or  reservation  of  the  mine.  While 
B.  was  such  tenant,  in  1821,  the  copyholder  in 
fee  granted  the  mine,  for  valuable  consideration, 
to  B.  and  P.  In  1832,  B.'s  tenancy  from  year  to 
year  ceased  : — Held,  that  before  and  at  the  time 
of  the  grant  of  1821,  B.  was  in  possession  of  the 
mine  by  virtue  of  his  tenancy  from  year  to  year, 
though  without  the  right  to  work  the  mine'; 
that  he,  therefore,  by  the  grant,  became  possessed 
of  the  mine  for  the  term  without  actual  entry, 
and  that  his  possession  enured  to  the  benefit  both 
of  himself  and  P. ;  and  therefore  B.  and  P.  were 
both  possessed  of  the  mine  from  the  time  of  the 
grant,  and  had  not  a  bare  interesse  termini 
Keyse  v.  Powell,  2  El.  &  Bl.  132  ;  22  L.  J.,  Q.  B. 
305  ;  17  Jur.  1052. 

\Vhere  an  owner  of  the  fee-simple  of  a  close 
with  minerals  under  it  conveys  the  surface,  re- 
serving the  minerals  with  the  right  of  entry  to 
get  them,  and  he  afterwards  grants  the  minerals 
with  such  right,  mere  nonuser  for  more  than 
forty  years,  no  other  person  having  worked  or 
having  been  in  possession  of  the  minerals,  is  not 
sufficient  under  3  &  4  Will.  4,  c.  27,  ss.  2,  3,  to  bar 
the  grantee's  right  of  entry  to  get  the  minerals. 
Smith  V.  Lloyd,  9  Ex.  562  ;  2  C.  L.  R.  1007 ;  23 
L.  J.,  Ex.  194. 

When  in  a  feu  charter  the  superior  reserves 
the  coal  and  limestone  with  the  right  to  work 
them,  giving  satisfaction  for  damage,  the  right 
reserv^  is  a  right  of  property,  or  an  absolute 
ownership,  and  not  a  mere  servitude  or  ease* 
ment ;  the  surface  and  the  minerals  becoming 
separate  tenements  severed  in  title,  and  in  such  a 
case  the  superior,  as  absolute  proprietor  of  the 
reserved  coal  and  limestone,  may  make  a  tunnel 
through  them  for  the  conveyance  of  other 
minerals  belonging  to  him  in  the  lands  adjacent. 
Hamilton  QlhiJte)  v.  Graham,  2  L.  R.,  H.  L.  (Sc.) 
166. 

In  1799,  the  Duke  of  Cornwall,  as  lord  of  a 
manor,  granted  the  freehold  in  a  copyhold  tene- 
ment to  the  copyholder,  reserving  "all  mined 
and  minerals  within  and  under  the  premises, 
with  full  and  free  liberty  of  ingress,  ^press  and 
regress,  to  dig  and  search  for,  and  to  take,  use, 
and  work  the  excepted  mines  and  minerals,"  the 
deed  not  containing  any  provision  for  compensa-* 
tion.  Under  the  tenement  was  a  bed  of  china 
clay,  the  existence  of  which  did  not  appear  to 
have  been  contemplated  by  either  party  at  the 
time,  no  china  clay  having  ever  been  gotten  out 
of  the  lands  of  the  duchy,  though  the  existence 
of  tin  was  well  known.  It  was  admitted  in  the 
cause  that  china  clay  could  not  be  gotten  with* 
out  totally  destroying  the  surface,  and  the 
process  of  getting  tin,  by  streaming,  which  was 
an  ancient,  and  at  the  time  of  the  grant  the 


401         MINES  AND  MINERALS— Grant,  Sale,  and  Purcliase  of.        402 


most  usual  mode  of  getting  tin,  was  almost 
eqmilly  destructive.  A  bill  by  the  owner  of  the 
surface  to  restrain  the  owner  of  the  minerals 
from  getting  china  clay  having  be^  dismissed 
by  Wickens,  V.-C,  on  the  ground  that  the 
reservation  included  china  clay  with  the  power 
to  get  it : — Held,  that  the  china  clay  was  in- 
cluded in  the  reservations,  but  that  the  surface 
owner  was  entitled  to  an  injunction  to  restrain 
the  owner  of  the  minerals  from  getting  it  in 
such  a  way  as  to  destroy  or  seriously  injure  the 
surface.  Ilext  v.  6HII,  7  L.  R.,  Ch.  699  ;  41 
L.  J.,  Ch.  761  ;  27  L.  T.  291  ;  20  W.  R.  957  ; 
coram  Wickens,  V.-C,  41  L.  J.,  Ch.  293 ;  26  L. 
T.  502  ;  20  W.  R.  620. 

When  a  landowner  sells  the  surface,  reserving 
to  himself  the  minerals  with  power  to  get  them, 
he  must,  if  he  intends  to  have  power  to  get  them 
in  a  way  which  will  destroy  the  surface,  frame 
the  reservation  in  such  a  way  as  to  shew  clearly 
that  he  is  intended  to  have  that  power.    lb. 

The  deed  granted  the  property  by  the  de- 
ficription  of  *'  all  that  copyhold  tenement  called 
Greys,  consisting  of  a  house  with  divers  parcels 
of  land  containing  103  acres  (that  is  to  say)" — 
then  followed  parcels  concluding  with  **  a  parcel 
of  land  running  with  Garka  Moor,  containing 
twenty-seven  acres,  which  tenement  called  Greys 
is  now  held  for  the  life  of  H.  by  copy  of  court 
roll :  *' — Held,  that  a  piece  of  uninclosed  land, 
containing  twenty-seven  acres,  and  forming  part 
of  the  waste  of  the  manor,  and  proved  never 
to  have  been  a  part  of  the  copyhold  tenement, 
did  not  pass,  although  there  was  nothing  else  to 
auswer  the  twenty-seven  acres  mentioned  in  the 
deed,  and  the  103  acres  could  not  be  made  up 
without  it.    lb. 

Effect  of  Grant  on  Liability  of  Licensor  for 
Acts  of  Lieensoe.] — The  plaintiff  owned  the  sur- 
face of  lands  on  which  he  had  erected  houses. 
The  mines  and  minerals  under  them,  and  a  right 
of  access  to  the  same,  were,  by  virtue  of  an 
exception  and  a  reservation  in  the  deed  of  grant 
under  which  he  was  entitled,  vested  in  the 
defendant,  who  in  1873,  by  an  instrument  signed 
by  him,  gave  N.  a  licence  to  raise  coal  from 
these  mines  in  the  following  terms :— "  I  agree 
to  allow  lyou  to  sink  a  pit  for  coal  in  B.,  at 
1«.  6d.  per  ton,  and  not  to  allow  anyone  else  to 
sink  on  any  coal  you  prove  in  the  pit ;  also  an 
air-pit,  and  one  hundred  yards  in  each  square  of 
the  pit."  On  procuring  this  licence,  N.  sunk 
pits,  and  mined  in  such  a  manner  that  no 
sufficient  support  was  left  for  the  land  above, 
and  the  plaintiff's  houses  fell.  The  plaintiff 
thereupon  sued  the  defendant  for  wrongfully 
digging  away  and  removing  the  soil  adjacent 
to  the  lands  and  the  mines  and  minerals  under 
the  same  without  leaving  proper  support,  and 
for  breaking  and  entering  his  land.  The  defen- 
ilant  pleaded  that  he  did  not  do  the  acts  com- 
plained of,  and  that  he  did  leave  proper  support. 
The  jury,  in  answer  to  questions  left  to  them, 
found  that  the  defendant  did  not  personally 
direct  or  interfere  in  the  mining  so  as  to  cause 
or  authorize  the  injurious  operation,  but  that, 
knowing  injurious  consequences  to  the  houses 
would  follow,  he  allowed  the  work  to  go  on — 
Ihat  is,  he  did  nothing  to  stop  it : — Held,  that 
the  licence  was  irrevocable  ;  that  the  defendant 
had  no  power  by  any  proceeding  to  restrain  N. 
from  working  under  it  to  the  plaintiff's  injury  ; 
and  that,  therefoi'c,  he  was  not  liable  to  him  for 


the  injurious  acts  of  N.     AtkiMon  v.  King,  2 
Ir.  L.  R.  320. 

CoTcnant  or  Condition.] — The  plaintiffs  were 
seised  in  fee  of  lands  to  which  their  predecessors 
derived  title  under  a  conveyance  in  the  reign  of 
Elizabeth,  wherein  the  grantor  reserrcd  to  him- 
self and  his  heirs  male  a  rent-charge  of  7s.  Bd,, 
and  which  contained  a  proviso  that  the  gi'antee 
and  his  heirs  should  not  dig  or  get  any  coal  upon 
the  lands  for  sale,  but  only  such  as  should  be 
burned  or  employed  thereon.  The  defendant, 
claiming  title  under  a  demise  from  a  descendant 
of  the  grantor,  had  for  more  than  twenty  yeara 
worked  from  mines  of  his  own  under  adjacent 
lands  into,  and  had  taken  coals  from,  the  mines 
under  the  plaintiffs*  lands : — Held,  first,"  that  the 
proviso  in  the  original  conveyance  was  a  cove- 
nant, and  not  a  repugnant  condition,  and  that  it 
did  not  affect  the  amount  of  damages  which  the 
plaintiffs  were  entitled  to  claim,  as,  under  it,  the 
grantee  was  still  entitled  to  get  all  the  coal  for 
his  own  use,  though  not  to  sell  it.  AthtoJi  v. 
StocJt,  6  Ch.  D.  719  ;  25  W.  R.  862. 

Statute  of  Limitatloni.  ] — Held,  secondly,  that 
the  defendant  had  not  acquired  any  title  to  the 
mine  by  possession  under  the  Statute  of  Limi- 
tations, and  that  the  plaintiffs  were  entitled  to 
an  injunction  with  an  account  for  six  years.  Ib» 

Held,  thirdly,  that,  as  the^  defendant  had  been 
working  under  a  bon&  fide  belief  as  to  his  title, 
he  was  entitled,  in  taking  the  account,  to  an 
allowance  of  his  expenses  of  severing  the  coal  as 
well  as  bringing  it  to  bank.    lb. 

The  defendant,  who  shared  with  others  a 
right  of  way  over  a  piece  of  land,  the  property 
in  which  was  in  the  lord  of  the  manor,  used 
a  portion  of  the  same,  amounting  to  about 
three-quarters  of  the  whole,  in  all  respects 
as  if  it  was  properly  part  of  his  mrm, 
ploughing  it  up  from  time  to  time  and  raising 
produce  Siereon.  Such  user  was  uninterrupted, 
and  was  continued  for  twenty  years  and  more. 
As  to  the  remaining  quarter,  which  was  not 
in  any  way  fenced  off  from  the  above,  it  remained 
in  its  original  condition,  and  was  used  for  the 
purposes  and  in  the  manner  that  the  whole  was 
originally  intended  to  be  used: — Held,  that  a 
goS  title,  as  against  the  lord  of  the  manor,  to 
the  soil  and  minerals  underlying  the  soil  of 
three-quarters  of  the  strip  of  land  had  been  thus 
acquired ;  but  that  nothing  had  been  done  to 
disturb  the  original  rights  in  the  soil,  and 
minerals  underlying  the  soil,  of  the  remaining 
one  quarter  of  the  piece  of  land.  Seddon  v. 
Smith,  36  L.  T.  168— C.  A. 

When  Begins  to  nin.] — A  deed  of  12th 

July,  1834,  and  the  possession  taken  under  it  by 
H.,  operated  to  make  H.  tenant  at  will  to  D.  of 
the  mines.  The  Statute  of  Limitations  began  to 
run  from  the  first  year  of  such  tenancy,  and  had 
given  the  plaintiffs  a  good  title  when  a  trespass 
was  committed  in  1855.  Low  Moor  Company 
V.  Stanley  Coal  Company^  34  L.  T.  186 — C.  A. 
Aflirming  33  L.  T.  436. 

Expected  Erection  of  Bnildingi.] — The  ven- 
dor of  land  adjoining  other  land  of  his  own 
under  which  are  mines  and  minerals,  and  who 
knows  at  the  time  of  the  sale  that  the  vendee  is 
about  to  erect  upon  the  land  so  purchased  sub- 
stantial buildings,  impliedly  covenants  that  he 
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will  not  use  or  pennit  the  adjoining  land  to  be 
used  in  such  a  manner  as  to  derogate  from  his 
grant.  Siddtms  v.  Short,  2  C.  P.  D.  572  j  46  L. 
J.,  C.  P.  795  ;  37  L.  T.  230. 

A.  sold  land  to  B.  for  the  purpose  of  an  iion 
foundry.  Adjoining  the  land  so  sold  to  B.,  A. 
had  other  land  under  which  was  coal.  A.  after- 
wards leased  the  minerals  to  C,  who  commenced 
working  the  coal  within  such  a  distance  from  the 
land  01  B.  as  to  be  reasonably  calculated  to 
endanger  its  stability:  —  Held,  ground  for  an 
injunction  against  A.  and  C,  although  no  actual 
damage  had  been  sustained  by  B.    Jb. 

When  Xinei  do  not  pan.] — D.  mortg^^ed  in 
fee  lands,  having  beds  of  coal  under  them,  the 
conveyance  expressly  mentioning  the  mines,  to 
T.,  for  securing  a  sum  of  money  and  interest ; 
then  devised  all  the  mines  under  the  lands  to 
her  seven  children,  as  tenants  in  common  in  fee, 
and  all  other  her  real  estate  to  A.,  B.  and  C, 
their  heirs  and  assigns,  upon  tnist  to  sell ;  then 
demised  to  A.  and  B.  two  seams  of  coal  under  the 
lands  for  fifty  yeai'S,  at  105/.  rent ;  and  afterwards 
died  ;  and  after  her  death  the  rent  was  paid  to 
the  seven  children.  Previously  to  her  death  T. 
died,  after  having  devised  all  freehold  estates 
held  by  him  in  mortgage  to  H.  and  J.,  their  heirs 
and  assigns.  Afterwards,  by  lease  and  release, 
between  A.,  B.  and  0.  of  the  first  part,  II.  and  J.  of 
the  second  part,  mortgagee  of  other  premises  of 
the  third  part,  and  K.  of  the  fourth  part,  reciting 
that  A.,  B.  and  C.  had  put  up  for  sale  the  lands 
comprised  in  the  mortgage,  and  K.  had  been 
declared  purchaser  of  the  lands  (except  the  beds 
of  coal  underneath),  it  was  witnessed  that  H.  and 
J.,  at  the  request  of  A.,  B.  and  C,  did  bargain, 
sell,  and  release  unto  K.  the  closes  of  land, 
together  with  all  and  singular  quarries  (omitting 
the  word  **  mines  "),  except  and  always  reserved 
unto  A.  and  B.  during  the  teim  of  thirty  years, 
all  the  mines  and  heSs  of  coal  under  the  lands, 
&c.,  to  hold  the  said  closes  of  land  (except  as 
before  excepted)  unto  K.,  his  heirs  and  assigns, 
for  ever  :— Held,  that  the  mines  or  seams  of  coal 
did  not  pass  to  K.  IloUiday  v.  Dtnistm,  3  H.  & 
N.  670  ;  28  L.  J.,  Ex.  25  ;  4  Jur.,  N.  S.  1002— 
Ex.  Ch. 

Sales  by  Mortgaf  eei.] — Mortgagees  are  within 
the  Confii*mation  of  Sales  Act  (25  &  26  Vict.  c. 
108),  and  may  have  liberty  to  sell  under  their 
power  of  sale,  with  a  reservation  of  the  mines  and 
minerals  in  the  land  sold,  and  incidental  powers 
of  working  them.  Hvaumont,  In  re,  12  L,  R.,  Eq. 
86  ;  40  L.  J.,  Ch.  400  ;  19  W.  R.  767. 

It  is  not  necessary  for  mortgagees,  in  order  to 
exercise  the  power  of  selling  with  such  a  reser- 
vation, to  serve  the  petition  on  any  subsequent 
incumbrancers.    Ih, 

Mortgagees  in  possession  with  a  power  of  sale, 
after  filing  a  bill  for  foreclosure,  and  setting 
down  the  cause  for  hearing  on  motion  for  a 
decree,  presented  a  petition,  not  intitled  in  the 
cause,  but  in  the  matter  of  the  25  &  26  Vict.  c. 
108,  for  liberty  to  sell  the  surface,  excepting  the 
mines  and  minerals,  of  the  hereditaments  com- 
prised in  the  mortgage  deeds  : — Held,  that  they 
were  entitled  to  the  order  asked.  M'ilkinton,  In 
rr,  13  L.  R.,  Eq.  634  ;  41  L.  J.,  Ch.  392. 

Land  and  Minerals  separately — Parties 

to  be  Served.] — A  petition  under  25  k  26  Vict.  c. 
108,  8.  2,  by  trustees  of  settled  land  with  power 


of  sale,  exercisable  with  the  consent  of  the  tenant 
for  life,  for  leave  to  sell  the  land  and  minenU» 
separately,  need  not  be  served  on  the  beneficiaric» 
entitled  in  remainder.  Prme,  In  ty,  10  L.  R.,  Eq. 
531  ;  39  L.  J.,  Ch.  760 ;  18  W.  R.  1064. 

The  cestuis  que  trustent  ought  to  be  made 
parties  to  an  application  under  25  &  26  Vict, 
c.  108,  s.  2,  for  sale  of  the  surface  apart  from  the 
minerals.  Palmer,  In  re^  13  L.  R.,  Eq.  408  ; 
41  L.  J.,Ch.  11. 

A  petition  was  presented,  under  the  Confirma- 
tion of  Sales  Act(25  &26  Vict.c.  108),  by  trustees 
with  a  power  of  sale,  and  the  first  tenant  for  life, 
and  the  tenant  for  life  in  remainder,  for  leave  to 
sell  the  land  and  minerals  separately : — Held, 
that  the  next  remainderman  need  not  be  served 
with  the  petition.  Povoelly  In  re,  23  W.  R.  151. 

Powers  of  Conrt  in  respeot  of  Powers  of  Sale.] 
— The  court  has  power  under  the  Ccmfirmation 
of  Sales  Act  (25  &  26  Vict.  c.  108)  to  give  a  general 
direction  that  persons  having  powers  of  sale  and 
exchange  in  a  settlement  or  will  which  do  not 
expressly  authorize  the  reservation  of  mines  and 
minerals  on  a  sale  of  the  settled  property,  or  the 
sale  of  minen;ls  apart  from  the  land,  may  exercise 
the  powers  as  if  they  did  authorize  such  reserva* 
tion  or  separation.  Wyim,  In  re,  16  L.  R.,  Eq.  237 ; 
43  L.  J.,  Ch.  95  ;  21  W.  R.  695. 

Sale  of  LnnatioU  Property — Eeserring  the 
Minerals.]  —  The  court  has  power  under  the 
Lunacy  llegulation  Act,  1853,  s.  124,  to  make  an 
exchange  of  the  land  of  the  lunatic  without  the 
minerals  under  it.  DiccoMmi,  In  re,  15  Ch.  D. 
316  ;  29  W.  R.  222— C.  A. 

Misrepresentation  in.]  —  Upon  the  sale  of 
certain  collieries  the  vendors  stated  the  annual 
profits  to  be  66,000/.,  and  estimated  the  total 
value  at  423,0OOZ.  The  purchasers  contracted  to 
buy  the  collieries  for  365,000/.  It  being  proved 
that  the  amount  of  annual  profits  was  overstated 
by  9,500/. : — Held,  that  in  order  to  arrive  at  the 
amount  to.  be  deducted  from  the  purchase- 
money,  the  purchase-money  of  365,000/.  must  be 
taken  as  the  capitalized  value  of  the  annual 
profits  stated,  and  that  the  sum  to  be  deducted 
must  bear  the  same  ratio  to  the  9,500/.  as  the 
365,000/.  bore  to  the  66,000/.  Pi»well  v.  Elliot^ 
10  L.  R.,  Ch.  424  ;  33  L.  T.  110  ;  23  W.  R.  777. 
r  When  the  purchasers  of  a  colliery,  which  it 
was  necessaiy  should  be  to  a  certain  extent 
worked,  had  entered  into  possession,  and  after- 
wards filed  a  bill  to  rescind  the  contract  on  the 
ground  of  fraudulent  misrepresentation,  the 
court,  on  the  application  of  the  purchasers,  who 
alleged  that  the  colliery  was  worked  at  a  loss, 
appointed  a  receiver  and  manager  to  work  the 
colliery  until  the  hearing,  the  means  of  working 
to  be  supplied  by  the  purchasers.  Gihbs  v.  David , 
20  L.  R.,  Eq.  373  ;  44  L.  J.,  Ch.  770 ;  33  L.  T. 
298  ;  23  W.  R.  786. 

Statute  of  Frauds.] — A.,  to  whom  the  owner 
of  a  quarry  had  agreed  to  grant  a  lease,  agreed 
on  behalf  of  himself  and  all  persons  interested 
to  sell  the  quany  to  B.,  and  "  that  the  lease 
agreed  to  be  granted  by  the  lessor  should  be 
granted  as  B.  might  direct."  B.  having  refused 
to  complete  the  purchase,  A.  brought  an  action 
for  specific  performance,  and  in  his  statement  of 
claim  stated  his  agreement  with  the  owner  of 
the    quarrj',  as  well    as    the  memorandum  of 
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agreement  with  B.,  and  alleged  that  B.  was 
aware  at  the  nature  of  A.'s  interest  in  the  quarry, 
and  had  accepted  the  title.  B.  demurred,  on  the 
ground  that  the  memorandum  was  not  sufficient 
within  the  Statute  of  Frauds : — Held,  that  it  was 
sufficient,  but  that  a  defence  founded  on  the 
Statute  of  Frauds  could  not  since  the  Judicature 
Acts  be  raised  by  demurrer.  Morgan  v.  Worth- 
ingtoHy  38  L.  T.  443. 

Bj  Koelefiastleal  Corporation — Exception  of.] 
— ^The  39  Geo.  3,  c.  21,  s.  12,  in  effect  provides 
that  up<Hi  sales  of  lands  by  ecclesiastical  cor- 
porations for  redemption  of  land  tax,  the 
minerals  shall  not  pass  by  the  conveyance  of  the 
lands,  but  shall  be  always  absolutely  excepted 
or  reserved  to  such  ecclesiastical  corporations. 
A  conve3rance  of  prebendal  land,  executed  under 
this  statute  in  1799,  contained  a  general  excep- 
tion of  minerals,  but  purported  to  except  out  of 
such  exception  the  clay  under  twenty  perches  of 
the  land  : — Held,  that  the  exception  out  of  the 
exception  was  not  rendered  effectual  by  67  Geo. 
3,  c.  100,  s.  25,  for  that  act  was  intended  to 
remedy  defects  in  the  mode  6f  conveyance,  and 
not  in  the  subject-matter  conveyed,  and  that 
the  property  in  the  clay  under  the  twenty 
perches  did  not  pass  by  the  deed  of  1799. 
Whidhome  v.  Ecclesiastical  Commissioners  for 
Bngland,  7  Ch.  D.  375  ;  47  L.  J.,  Ch.  129  ;  37  L. 
T.  346. 

Held,  also,  that,  on  the  evidence,  the  grantees 
of  the  surface  were  entitled  to  support  as  against 
the  grantees  of  the  clay<  lb*  8ee  also  Wilson 
V.  Orey,  antcy  col.  387. 

Pvrehate  of  Lands  by  Bailway  Companies.]-— 
Mines  and  minerals  expressly  granted  to  a  rail- 
way company  with  land  which  has  become 
superfluous  under  s.  127  of  the  Lands  Clauses 
Act,  1845,  do  not  pass  to  the  adjoining  owner. 
Hooper  v.  Bourne,  3  Q.  B.  D.  258  ;  47  L.  J.,  Q. 
B.  437  ;  37  L.  T.  594 ;  26  W.  R.  295— C.  A. 
Affirmed,  5  App.  Cas.  1,  though  not  on  this 
point. 

Company  entering  on  Land  and  digging 


Ktoh.] — ^A  company  does  not,  by  entering  on 
land  and  proceeding  to  cut  a  trench,  bind  itself 
to  take  the  minerals  under  the  land.  Htiddera- 
field  Corporation  and  Jacomb,  In  re,  10  L.  R. 
Ch.  92  ;  44  L,  J.,  Ch.  96  ;  31  L.  T.  466.;  23  W.  R. 
100.  Affirming  17  L.  R.,  £q.  476  ;  30  L.  T. 
78. 


Bight  to  Work.] — ^A  railway  company 


purchased  land  and  constructed  its  line  there- 
upon* The  landowner  granted  a  lease  of  the 
mines  under  the  land  for  fifteen  years,  being 
such  a  term  as  would  suffice  for  working  out  the 
whole  of  the  minerals.  The  lessee  gave  notice 
under  the  Railways  Clauses  Act,  1845,  s.  78,  of 
his  intention  to  work  the  minerals ;  the  com- 
pany, after  some  negotiation,  came  to  an  arrange- 
ment with  the  lessee  whereby  he  received 
compensation  for  leaving  the  minerals  unworked, 
and  covenanted  to  pay  to  his  lessor  the  rent 
reserved  by  the  lease,  and  to  facilitate  the 
assessment  of  compensation  to  be  paid  to  the 
lessor.  The  lessee  having  died  insolvent,  his 
executors  surrendered  the  lease  to  the  lessor.  S. 
having  purchased  the  mines  in  fee  gave  to  the 
company  notice  of  his  intention  to  work  the 
minerals   and   claimed    as   compensation    the 


full  saleable  value  of  the  minerals :  the  company 
submitted  to  pay  as  compensation  the  amount 
of  the  rent  reserved  by  the  lease :— Held,  the 
compensation  to  be  paid  to  S.  must  be  assessed 
as  proposed  by  the  company,  and  that  S.  must  be 
restrained  by  a  perpetual  injunction  from  work- 
ing the  minerals.  Smith  v.  Great  Western 
Itailway  Company,  3  App.  Cas.  165  ;  47  L.  J.^ 
Ch.  97  ;  37  L.  T.  645  ;  26  W.  R.  130.  Affirming 
2  Ch.  D.  235  ;  34  L.  T.  267. 


Ho  Convoyanoo  of  Minerals  unless  ex- 


pressly Purchased.]— A  railway  company  com- 
pulsorily  purchasing  land  is  not  entitled  to  a 
conveyance  of  the  mines  and  minerals,  unless 
they  have  been  expressly  purchased,  even  where 
the  land  has  been  valued  and  taken  at  a  large 
price  as  building  land.  Metropolitan  District 
Railioay  Company  and  Cottona  Trustees,  In  re,. 
45  L.  T.  103— C.  A. 


IV.     DEMISE  OF. 

1.  PowKE  TO  Demise. 

[By  36  &  37  Vict.  c.  36,  the  Crown  has  power  to 
grant  mining  leases  for  sixty-three  years.] 

Of  Tniitoos.] — An  estate,  with  the  mines  and 
minerals,  was  settled,  and  power  was  given  to 
the  trustees  to  demise  the  hereditaments  and  the 
coal  and  minerals,  but  so  as  the  lessees  should 
not  be  dispunishable  for  waste : — Held,  that  the 
last  clause  was  repugnant,  and  that  the  trustees- 
might  demise  mines,  both  opened  and  unopened,, 
at  the  date  of  the  settlement.  Daly  v.  Beckett, 
24  Beav.  114  ;  3  Jur.,  N.  S.  754. 

Held,  also,  that  the  royalty  reserved  by  the 
lease  "was  in  the  nature  of  rent,  and  was  payable 
to  the  tenant  for  life,  and  did  not  form  corpus* 
lb. 

Of  Tenant  for  Life.] — A  power  was  reserved  in 
a  deed  of  settlement  to  a  tenant  for  life  to  lease 
collieries  and  coal  mines,  "  together  with  all  such 
powers,  authorities,  accommodations,  liberties,, 
and  privileges  as  shall  be  necessary,  ot  are 
usually  contained  in  leases  of  collieries  or  mines 
in  the  county,  place,  or  neighbourhood  where  the 
collieries  or  mines  are  situate,  for  seeking,  win- 
ning, working,  drawing,  taking,  and  carrying 
away  the  coals  within  and  under  the  same : " 
the  leases  were  not,  except  in  the  cases  provided 
for,  to  be  made  dispunishable  for  waste  by  any 
express  words.  A  mining  lease,  granted  in  pur- 
suance of  this  power,  authorized  the  lessee  to 
build  and  erect  all  such  engines,  workmen's  cot- 
tages, &c.,  as  should  be  necessary  and  proper  for 
the  carrying  out  the  works,  and  also  to  dig  and 
take  building  materials  for  buildings  required  for 
the  purpose  of  the  colliery.  The  lessees  built 
several  cottages  for  workmen.  It  was  found  by 
a  jury  that  the  power  to  build  cottages  in  places 
convenient  to  the  works  of  the  mine  was  a 
necessary  and  usual  power  in  mining  leases  :— 
'  Held,  tfcat  the  lease  was  valid.  Morrix  v. 
BhydydefBd  Colliery  Company,  3  H.  &  N.  473  ; 
27  L.  J.,  Ex.  480.  Affirmed  on  appeal,  3  H.  &  N, 
885  ;  28  L.  J.,  Bx.  119  ;  5  Jur.,  N.  S.  339  ;  7 
W.  R.  95— Ex.  Ch. 

2.  Of  what  Lands  and  Mikbs. 
Whoro  Subjoot-mattor  non-oxiitent.]— Whou 


407 


MINES  AND  MINERALS— Dmw«  o/. 


408 


the  thing  let  turns  out  to  be  a  nonentity,  the 
lessee  is  not  bound.  Oowany,  Christie,  2  L.  R., 
H.  L.  Sc.  App.  273. 

In  such  a  case  it  is  perfectly  reasonable  that 
the  lease  should  be  subject  to  reduction.    Ih, 

When  there  is  a  total  destruction  or  an  ex- 
haustion of  the  subject-matter  of  a  lease,  the 
lessee  is  entitled  to  abandon  it.    lb. 

The  lessee  of  a  mine,  although  entitled  to  rely 
on  the  existence  of  the  subject-matter,  takes  all 
risk  of  its  failure,  either  as  to  quantity  or  value, 
unless  either  is  expressly  warranted.    Jb, 

Where  Mine  *<  unworkable  to  Profit "l^At 

common  law,  the  mere  fact  of  "  un workability  to 
profit "  affords  no  ground  for  reducing  or  throw- 
ing up  a  lease  of  minerals,  which  are  in  their 
nature  subject  to  many  vicissitudes.  There  is  in 
such  a  case  no  legal  warranty  on  which  the  lessee 
can  rely.    lb.     See  also  Carr  v.  Jtenson,  infra. 

Mineral  Lease  if  really  a  Sale.] — What  is 
termed  a  mineral  lease  is  really  a  sale  out  and 
out  of  a  portion  of  the  land.    lb. 


Leaf  e  of  Landf — Xinef  not  Xentioned — Un- 
opened Mines.]  —  A  lease  of  land  (without 
mentioning  mines)  will  entitle  the  lessee  to  work 
open  but  not  unopened  mines.  If  there  are  open 
mines,  a  lease  of  land  with  the  mines  therein 
will  not  extend  to  unopened  mines  ;  but  if  there 
are  no  open  mines,  a  lease  of  land  together  with 
all  mines  therein,  will  enable  the  lessee  to  open 
new  mines.  Clegg  v.  Jtowlatidj  2  L.  R.,  Eq.  160 ; 
35  L.  J.,  Ch.  396  ;  14  L.  T.  217  ;  14  W.  R.  530. 

Where  thei*e  was  a  conveyance  to  trustees  of 
land,  together  with  the  mines  thereunder,  and  a 
power  to  grant  leases  for  fourteen  years  without 
mentioning  mines  :  —  Held,  that  the  trustees 
had  no  i)owcr  to  grant  leases  of  unopened  mines. 
lb. 

Licence  not  Ezelnsiye.] — By  a  deed  of  the  29th 
of  September,  1854,  R.  demised  to  C.  a  fire-brick 
manufactory,  and  he  granted  to  C.  power  to  dig 
fire-clay  from  under  lands  therein  described,  the 
term  of  the  demise  and  licence  being  twenty-one 
years  from  the  6th  of  April,  1854.  By  a  d^  of 
the  31  st  of  August,  1862,  R.  demised  to  B.  all 
the  coal  mines  and  seams  of  coal,  '*  and  also  all 
the  mines,  seams,  veins  or  beds  of  ironstone  and 
fire-clay  found  in  connexion  with  such  coal 
seams  as  are  workable  as  coal  SQams,"  under  the 
same  lands  as  those  to  which  C.'s  licence  applied, 
for  forty-two  years  from  the  22nd  of  November, 
1858.  In  1866,  C.  commenced  opening  an  old 
pit,  called  the  Montague  Fit,  with  the  intention 
of  reaching  a  seam  known  as  the  Stone  Coal 
Scam,  in  order  to  work  the  fire-clay  in  connexion 
with  that  seam.  Previously  to  this,  in  1864,  B. 
had  sunk  a  pit  through  the  Stone  Coal  Seam,  to 
get  at  a  lower  coal  seam,  and  he  had  taken 
samples  of  the  fire-clay  in  the  Stone  Coal  Seam, 
some  of  which  samples  he  had  sent  to  C.  to  be 
tested,  and  he  had  afterwards  sold  some  of  the 
fire-clay  to  C.  for  the  purpose  of  being  manu- 
factured. After  C.  had  expended  a  considerable 
amount  of  money  on  his  works  at  the  Montague 
Pit,  but  before  he  had  reached  the  Stone  Coal 
Seam,  B.  gave  notice  to  him  that  he  had  already 
proved  the  Stone  Coal  Seam,  and  was  about  to 
work  it,  and  that  it  would  be  an  invasion  of  his 
rights  if  C.  was  to  work  that  seam.  Ultimately 
C.  filed  in  equity  a  bill  to  restrain  B.  from  work- 


ing the  fire-clay  or  the  coal  in  the  Stone  Coal 
Seam  under  any  part  of  the  lands  to  which  C.'s 
licence  applied  during  the  continuance  of  C.'s 
term  : — Held,  that  the  words  "  coal  seams  work- 
able as  coal  seams"  must  be  construed  regard 
being  had  to  all  and  every  the  powers  conferred 
by  the  lease  in  which  those  words  were  fouud, 
and  that,  looking  at  those  powers  and  at  the  evi- 
j  dence,  which,  in  the  opinion  of  the  court,  shewed 
i  that  the  Stone  Coal  Seam  was  workable  at  a  pro- 
fit when  both  the  coal  and  the  fire-clay  were 
taken  into  account,  that  seam  must  be  considered 
to  be  comprised  in  B.'s  lease.  Oarr  v.  Btnson, 
3  L.  R.,  Ch.  524  ;  18  L.  T.  696  ;  16  W.  R.  744. 

Held,  also,  that  as  C.'s  licence  was  not  an  ex- 
clusive licence,  the  licensor  had  still  a  right  to 
deal  with  the  property  comprised  in  that  licence 
in  any  manner  not  inconsistent  therewith.     lb. 

Held,  also,  that  B.  had  first  taken  possession  of 
the  Stone  Coal  Seam,  and  that  C.  had  no  right  to 
an  injunction  to  restiuiu  B.  from  working  that 
seam.    lb. 

Held,  also,  that  no  knowledge  could  be  ini- 
puted  to  the  licensor  of  the  extent  of  C.'s  busi- 
ness, or  of  the  probability  that  he  would  require 
for  the  purposes  of  that  business  during  his 
term  of  twenty-one  years  the  whole  of  the  fire- 
clay lying  under  the  lands  comprised  in  his 
licence.    lb. 

Meaning  of  Words  '*or  thereabouts.'']  —  In 

construing  the  words  "or  thereabouts,"  when 
used  to  qualify  the  statement  of  the  estimated 
quantity  of  mines  agreed  to  be  demised,  the  same 
principles  ought  to  be  acted  upon  as  would  guide 
the  court  in  construing  the  same  words  in  an 
agreement  for  a  sale  or  a  demise  of  the  surface. 
Daris  v.  Shejtherd,  1  L.  R.,  Ch.  410 ;  35  L.  J.,  Ch. 
581  ;  15  L.  T.  122. 

Where  Sights  of  Lessee  are  Bestxicted.] — ^A 

lessor  demised  for  sixty  years,  at  certain  rents 
and  royalties,  the  following  parcels,  viz.,  first  and 
secondly,  certain  cottages  and  an  engine-house  ; 
thirdly,  all  the  mines  which  then  were  or  there- 
after during  the  term  might  be  discovered  within 
all  the  lands,  about  514  acres,  described  in  the 
map  ;  and  also  libcily  for  the  lessees  to  dig  and 
carry  and  sell  all  iron  and  coal,  in,  from,  over, 
upon,  or  under  the  lands,  and  to  open  and  dig 
any  pits  or  levels  into,  upon,  about,  or  under  the 
mines  and  lands,  except  in  or  upon  the  demesne 
lands  coloured  red  in  the  plan  (being  a  piece  of 
four  acres),  on  which  a  capital  mansion-house 
and  buildings  were  erected: — Held,  that  this 
was  a  demise  of  the  whole  mines  under  the 
whole  514  acres,  but  with  a  restricted  right  of 
enjoyment  in  the  lessees,  so  that  the  lessor  could 
not  demise  the  red  part  to  any  other  persons, 
but  the  lessees  had  no  right  to  work  the  mines 
under  the  red.  Dugdale  v.  RoberUon^  3  Kay  & 
J.  695  ;  3  Jur.,  N.  S.  687. 

<* Described  in  Map  annexed''  — How  aiSMted 

by.] — A  lease  professed  to  demise  to  lessees  all 
mines  and  minerals  **  in,  upon,  or  under  all  or 
any  part  of  the  messuages  or  tenements,  fields, 
closes,  or  parcels  of  land,  described  and  set  forth 
in  the  map  thereunto  annexed  ;  and  also,  in, 
upon,  or  under  all  or  any  part  of  that  large  tract 
of  land,  called  Mold  mountain  ;  all  which  pre- 
mises are  situate,  &c.,  and  are  bounded,  &c. ;  and 
all  which  are  particularly  described,  delineated, 
and  distinguished  in  the  map  or  plan,  annexed 
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to  thefie  presents,  and  which,  by  agreement  of 
all  parties  thereto,  was  meant  and  Intended  to 
be  taken  as  part  of  that  indenture  : — Held,  that 
the  words  of  the  demise  were  not  to  be  controlled 
or  lestrained  by  the  map,  but  might  receive  fall 
effect,  and  be  held  to  include  a  particular  spot, 
the  boundary  of  which  could  not  be  traced  with 
strict  accuracy  upon  the  map,  by  reason  of  the 
smallness  of  the  scale  upon  which  it  was  drawn. 
Taylor  V.  Party,  1  Scott,  N.  R.  676  ;  1  M.  &  G. 
604  ;  4  Jnr.  967. 

3.  IdODE  AND  Time  of  Wobking. 

By  Instroke.] — In  the  absence  of  express  con- 
tract, a  lessee  of  a  mine  is  entitled  to  work  the 
minerals  by  "instroke."  Whalley  v.  Ravutge, 
10  W.  R,  315. 

The  owner  of  a  piece  of  land  agreed  to  demise 
the  seams  of  ooal  under  the  land  to  the  owners 
of  an  adjoining  colliery,  at  a  royalty  on  each  ton 
of  coal  worked,  and  at  a  dead  rent  of  500Z.  if  the 
loyalties  did  not  amount  to  so  much  ;  the  dead 
rent  not  to  be  charged  for  the  first  three  years  if 
the  necessary  steps  were  bon&  fide  taken  with 
ordinary  dispatch  to  win  and  work  the  coal. 
The  lease  was  to  contain  a  covenant  by  the 
lessee  for  woridng  the  ooal  in  a  proper  and  work- 
manlike manner.  The  lessees  proceeded  to  work 
the  coal  by  instroke  or  headings  from  their  ad- 
joining colliery,  which  was  situated  to  the  rise 
of  the  seams  agreed  to  be  demised  ;  the  lessor 
alleged  that  the  lessees  ought  to  sink  a  pit  and 
work  the  coal  from  the  deep,  and  filed  a  bill  to 
restrain  them  from  working  from  the  adjoining 
colliery,  and  to  compel  payment  of  the  dead 
rent,  on  the  ground  that  they  had  not  taken  the 
necessary  steps  to  win  and  work  the  coal : — 
Held,  that,  under  the  circumstances,  working 
the  coal  by  instroke  was  working  in  a  proper 
and  workmanlike  manner,  and  that  if  the  lessor 
had  intended  to  com{)cl  the  lessees  to  sink  a  pit 
it  should  have  been  provided  for  in  the  agree- 
ment.   Lewi*  V.  Fothergill,  5  L.  R.,  Ch.  103. 

Held,  also,  that  as  the  lessees  were  actually 
working  the  coal,  irremediable  damage  would 
not  be  presumed.    Ih, 

Bent  dependent  on  Quantity  raised — Cove- 
nant  to  Work  oontinuouslyj  —  A  defendant 
agreed  to  grant  to  the  plaintiff  a  coal  lease  for 
twenty-one  years,  the  only  rent  reserved  was 
dependent  on  the  quantity  raised,  and  was  made 
payable  quarterly  : — Held,  that  the  plaintiff  was 
bound  to  commence  working  immediately,  and 
to  proceed  continuously,  ^arp  v.  Wright,  28 
Beav.  1.50. 

Ceaaiiig  to  Work.] — The  defendant  demised  to 
the  plaintiff  a  coal  mine  for  a  term  of  twenty- 
one  years,  subject  to  the  payment  of  a  sleeping 
rent  and  ot  royalties  according  to  the  amount  of 
coal  worked.  The  lease  contained  a  covenant 
by  the  lessee  to  work  and  get  the  coal  "in  a 
fiiir,  honest,  and  workmanlike  manner,  in  as 
large  quantities  as  the  same  can  be  got  and 
disposed  of  by  due  and  reasonable  diligence  and 
exertions,  according  to  the  best  and  most  im- 
proved mode  of  working  collieries  in  that  part 
of  the  country  .  .  .  ddays  or  stoppages  arising 
from  accidents,  turn-outs,  or  other  unavoidable 
cause  only  excepted."  It  also  contained  a  pro- 
viso for  re-entry  in  case  of  any  material  breach 
of  the  lessee's  covenants.    The  lessee  proceeded 


to  work  the  mine  under  the  lease,  and  continued 
working  until  stopped  by  water,  which  flowed 
into  and  drowned  the  mine,  and,  although  he 
made  every  effort  to  pump  out  the  water,  he  was 
at  length  forced  to  discontinue  the  workings. 
Notwithstanding  his  offer  to  continue  paying  the 
sleeping  rent,  the  lessor  refused  to  accept  it,  and 
commenced  an  ejectment  against  the  lessee  for 
an  alleged  breach  of  covenant  in  having  ceased 
to  work  the  mine.  The  lessee  filed  a  bill  to 
restrain  the  action,  and  the  lessor  demurred  : — 
Held,  that  the  question  in  the  action  was  a 
purely  legal  one,  that  there  was  no  equitable 
ground  for  restraining  the  action,  and  that  the 
demurrer  must,  therefore,  be  allowed.  Simpson 
v.  Inglehy,  27  L.  T.  695  ;  20  W.  R.  993— L.  J. 

Penalty  for  Improper  Working— Hot  Work, 
ing.l — ^By  an  indenture,  the  plaintiff  demised  to 
the  uefeudant  all  mines  and  bods  of  coal,  which 
had  been,  or  during  the  demise  should  be,  dis- 
covered or  opened  under  the  lands  belonging  to 
Dyffryn  House,  at  a  yearly  rent  of  20^.,  to  be 
paid  whether  any  coal  should  be  worked  or  not, 
together  with  Id.  per  ton  for  every  ton  of  coal 
raised ;  and  the  defendant  covenanted  that  he 
would  at  all  times  during  the  demise  work  the 
mines  in  a  proper  and  workmanlike  manner. 
Breach,  that  he  did  not  work  the  mines  in  a 
proper  and  workmanlike  manner,  but,  on  the 
contrary,  permitted  the  mines  to  lie,  and  the 
same  were  wholly  ungotten.  Plea,  that  the 
mines  were  never  at  any  time  before  the  demise 
worked  or  gotten,  nor  did  he,  at  any  time  since 
or  during  the  demise,  work  or  get  the  mines  : — 
Held,  that  inasmuch  as  it  appeared  by  the 
pleadings  that  the  mines  had  not  been  worked 
at  all,  he  was  not  liable  on  this  covenant  for  not 
working  them  in  a  workmanlike  manner,  the 
subject-matter  of  demise  being  not  all  the  mines 
under  the  lands  specified,  but  only  such  as  either 
had  been,  or  should  be,  discovered^  or  opened. 
Quarringtim  v.  Arthur,  10  M.  &  W.*335. 

Obligation  to  Work.]— A  lease  of  a  coal  mine 
was  granted,  reserving  a  minimum  rent  of  720/., 
to  be  increased  to  1,000/.  in  case  there  should  be 
pits  sunk  upon  the  estate,  with  a  royalty  upon  all 
coal  gotten  beyond  a  certain  quantity ;  and  the 
lessees  covenanted  to  work  the  mine  uninter- 
ruptedly, efficiently,  and  regularly,  according  to 
the  usual  or  most  improved  practice.  The  lessees 
paid  the  minimum  rent,  but  only  raised  a  small 
quantity  of  coal  by  working  through  an  adjoining 
mine  without  sinking  pits  on  the  lessors'  property. 
They  being  desirous  of  enforcing  a  larger  amount 
of  working,  whereby  an  increased  rent  would  be 
payable,  filed  a  bill  against  the  lessees  for  specific 
performance  of  the  covenant  in  the  lease  : — Held, 
that  there  was  no  obligation  upon' the  lessees  to 
sink  pits,  although  that  might  be  the  most  efficient 
mode  of  working ;  and  that,  so  long  as  the  mini- 
mum rent  was  paid,  the  lessees  could' not  be  com- 
pelled to  work  the  mine  at  all ;  that  the  lessees 
had  committed  no  breach  of  contract ;  but  if  they 
had  done  so  the  remedy  was  at  law  and  not  in 
equity  ;  and  that  the  Court  of  Chancery  could 
not,  by  a  reference  to  chambers,  give  effect  to  the 
covenant  by  directions  as  to  the  management  of 
a  coal  mine.  Wheatley  v.  WMtmlntter  Brymho 
Goal  and  Coke  Company,  9  L.  R.,  £q.  538  ;  39 
L.J.,  Ch.  175  ;  22L.T.  7. 

A  covenant  in  a  coal  mining  lease  to  work  and 
carry  on  the  mines  in  a  proper  and  workmanlike 
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manner,  is  not  to  be  oonstmed  as  a  covenant  to 
-continue  working.  Nor  under  such  a  covenant 
IS  the  lessee  bound  to  dnk  a  pit  if  fae  can  carry 
on  the  works  by  headings  from  an  adjoining 
collieiy.  Jegon  v.  Vit'mn,  6  L.  E.,  Ch.  742 ;  40 
L.  J.,  Ch.  889  ;  19  W.  R.  865. 

The  lessees  of  a  colliery,  being  in  poasessioa  of 
other  mines  adjoining,  and  to  the  rise  of  a  par- 
ticular mine,  worked  the  mine  by  drivings  &om 
their  own  mine,  and  in  exercise  of  powers  con- 
tained in  their  lease  made  a  channel  through 
which  the  water  flowed  from  their  own  to  the 
mine  by  gravitation  : — Held,  that  they  were  not 
liable  to  make  compensation  for  damage  caused 
by  the  water  so  flowing.    Ih. 

Wozking  Part  of  nines.  ] — By  a  lease  of  collieries 
in  Cheshire,  certain  pits  or  mines,  comprising 
the  T.  mine,  which  was  uppermost,  the  B.  mine, 
which  was  the  next,  and  tibe  C.  mine,  which  was 
the  lowest,  were,  with  other  higher  and  inter- 
vening mines,  demised  to  lessees  with  power  to 
-work  and  get  coal  from  the  same  at  a  fixed  rent, 
and  with  a  covenant  that  they  should  work  and 
•carry  on  the  mines  with  their  utmost  skill  and 
ability,  in  the  best  and  most  effectual  manner,  to 
the  best  advantage,  and  according  to  the  common 
mode  and  usual  practice  of  carrying  on  coal 
works  or  collieries  with  effect.  On  a  bill  by  the 
lessor,  alleging  that  the  defendants,  after  having 
for  some  time  worked  the  three  mines,  had  ceased 
working  the  T.  mine,  and  also  that  they  w'ere 
working  the  C.  mine  in  advance  of  the  B.  mine, 
»nd  praying  injunctions  accordingly : — Held, 
that,  under  the  terms  of  the  covenant,  the  defen- 
dants were  entitled  to  work  any  of  the  mines 
without  working  all,  or  all  that  they  had  com- 
menced to  work  ;  that,  according  to  the  evidence 
before  the  court,  it  was  the  common  practice  in 
the  district  to  work  a  lower  seam  of  coal  before 
working  a  higher ;  that  there  was  no  ground  for 
saying  that  the  defendants  were  committing  a 
breach  of  the  covenant ;  and  the  bill  was  dis- 
missed with  costs.  Ahinger  (^Lord)  v.  As/it  on, 
17  L.  R.,  Eq.  358  ;  22  W.  R.  582. 

Tenant  Lieeniing  other  Party  to  Work.] — It  is 
not  destructive  waste  for  a  tenant  in  common  of 
a  coal  mine  to  get,  or  to  license  another  to  get, 
the  coals,  he,  the  working  tenant,  not  appropri- 
ating to  himself  more  than  his  share  of  the  pro- 
ceeds. Job  V.  Potton,  20  L.  R.,  Eq.  84  ;  44  L.  J., 
Ch.  2«2  ;  32  L.  T.  110  ;  23  W.  R.  688. 

The  plaintiff,  a  tenant  in  oonmion  of  a  coal 
mine,  had  notice  of  a  negotiation,  which  was 
followed  by  a  lease  for  three  years  (in  which 
he  did  not  join)  by  his  two  co-tenants,  dated  in 
December,  1865,  of  two  undivided  thirds  of  the 
ooal  with  licence  to  work  the  coal.  Under  this 
licence  some  coal,  but  considerably  less  than  two- 
thirds  of  the  whole,  was  raised,  and  one-thii-d 
of  the  royalty  was  kept  by  the  licensee  for  the 
plaintiff.  A  negotiation  for  a  further  licence 
was  on  foot,  when,  in  October,  1872,  the  plain- 
tiff filed  a  bill  against  his  co-tenants  and  the 
licensee,  praying  for  an  inquiry  as  to  the  value 
of  the  coals  raised  ;  and  an  account  against  all 
the  defendants  as  trespassers  ;  for  an  injunction 
and  receiver  ;  and  for  damages  : — Held,  that  the 
woiiking  was  not  a  trespass  ;  and  the  plaintiff 
electing  to  dismiss  the  bill  with  costs  against 
his  co-tenants,  a  decree  was  made  without  costs, 
against  the  licensee  for  an  account  of  the  value, 


at  the  pit's  mouth,  of  the  coal  raised,  less  costs  of 
getting  and  raising,  and  for  payment  of  one-third 
to  the  plaintiff.    Ih, 

As  to  Sight  to  BtreamB  and  Walk.]— By  a 
lease,  dated  1827,  D.  demised  to  W.  a  dwelling- 
house  and  fifteen  closes  of  land,  and  giant^ 
aU  streams  of  water  that  might  be  found  in 
four  of  those  closes,  called  The  dough,  The 
ttoorin  dough.  The  Brow,  and  The  Masleds,  ex- 
cepting out  of  the  demise  all  "  timber  and  other 
trees,  mines  and  minerals,  stone,  gravel,  sand,  and 
clay,  and  all  streams  of  water,  except  those  above 
granted,  then  being  or  thereafter  to  be  found  in 
or  upon  the  premises  demised,  with  power  for  D., 
his  heirs  and  assigns,  and  his  and  their  servants 
and  workmen,  f  rmn  time  to  time  to  ent»  upon 
the  premises,  and  to  crop,  fall,  sc^irch  for,  and 
make  mai^etiEtble  all  or  any  of  the  before-men- 
tioned articles,  to  moke  any  clay  into  bricks  or 
tiles  on  the  premises,  and  to  direct  or  alter  the 
course  of  any  river,  brook,  spring,  or  water." 
There  was  a  plan  annexed  to  the  lease,  shewing 
a  stream  of  water  on  the  north  side  of  the  pre- 
mises, and  flowing  through  their  whole  extent 
from  west  to  east.  The  Clough,  The  Moorin 
Clough,  The  Brow,  and  The  Masleds  were  situate 
on  the  banks  of  this  stream.  There  was  no  other 
stream  on  the  surface,  but  certain  wells  were  in 
existence  in  those  closes,  and  others  were  subse- 
quently found : — Held,  that  the  wells  and  all 
waters  in  The  Clough,  The  Moorin  Clough,  The 
Brow,  and  The  Masleds  passed  by  the  grant  to 
W.,  and  that  neither  D.  nor  his  lessees  could 
work  the  mines,  so  as  to  cut  off  the  springs  in 
the  closes  in  question.  Whitehead  v.  Park*,  2 
H.  &  N.  870 ;  27  L.  J.,  Ex.  169. 

Carrying  Coal  through  Copyhold  Land.]— In  a 

crown  manor,  where  the  crown  and  its  lessees 
were  by  custom  entitled  to  enter  on  the  land 
for  the  purpose  of  working  the  minerals,  the 
defendant,  the  lessee  of  the  crown  mines,  who 
was  also  the  lessee  of  the  Sneyd  mine  outside  the 
manor,  claimed  a  right  to  use  a  crnt  or  an  under- 
ground way  beneath  the  land  of  the  plaintiffs, 
who  were  copyholders  of  part  of  the  manor,  for 
the  purpose  of  oonve3ing  minerals  from  the 
Sneyd  mine  to  the  deep  pit  by  which  the  manorial 
mines  were  worked,  and  thence  by  a  branch 
railway,  constructed  by  the  defendant  over  part 
of  the  same  copyhold,  to  the  main  line : — Held, 
that  such  user  was  a  trespass,  and  that  no  case 
of  acquiescence  on  the  part  of  the  plainti£b  or 
their  predecessor  in  title  having  been  established, 
they  were  entitled  to  an  injunction  to  restrain 
the  defendant  from  carrying  the  Sneyd  minerals 
over  or  under  their  copyhold  land.  Eardlty  v. 
Grantille  (Earl^  3  Ch.  D.  826  ;  45  L.  J.,  Ch. 
669  ;  34  L.  T.  609  ;  24  W.  R.  628. 

Iiqiiry  to  SnrfiMe  of  Land  not  within  Words  of 
Demiie.] — ^A  clause  in  a  mining  leiifie  that  the 
lessee  may  work  the  mines  '*  in  the  usual  and 
most  approved  way  in  which  the  same  is  per- 
formed in  other  works  of  the  like  kind  in  the 
county,"  refers  simply  to  the  mode  of  carrying 
on  the  underground  works  for  mining  purposes  ; 
but  does  not  suppose  a  custom  to  work  the 
mines  so  as  to  injure  or  intei'fere  with  the  rights 
of  other  people.  Nor  did  the  words  that  the 
mining  lessee  should  have  liberty  to  enter  upon 
the  land  and  carry  away  the  minerals,  and  to 
erect    buildings,    and   "do   and    execute     all 
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such  other  acts,  works,  and  things  upon,  in,  or 
under,  or  above,  the  said  premises,  as  shall  be 
necessarj  or  convenient  for  vrorking  and  carry- 
ing awajthe  same,**  making  oompensation,&c.,en- 
large  the  power  so  to  deal  with  the  mines  as  to  let 
down  t}ie  surface.  Dams  v.  Treharney  6  App.  Gas. 
460 ;  50  L.  J.,  Q.  B.  665  ;  29  W.  R.  869— H.  L.  (B). 
Per  Lord  Blackburn : — In  common  right  the 
person  who  owns  the  surface  has  a  right  to  have 
it  properly  supported  below  by  minerals.  A 
court  of  law  has  to  look  at  the  documents  -to  see 
whether  the  parties  have  agreed  upon  something 
different  from  the  common  right.    lb, 

Corenants  by  Lettee  to  Work  as  loag  as  Mine 
ought  te  be  Worked.] — ^Whcre  lessees  of  land 
and  of  coal  mines  found  or  to  be  found  therdn, 
covenanted  ^*  forthwith  to  proceed  to  sink  for 
coal  as  far  as  could  and  ought  to  be  accomplished 
by  persons  acquainted  with  the  nature  of  col- 
lieries,** and,  as  in  such  cases  was  usual  and  cns- 
tomaiy,  to  erect  fire-engines  for  the  purpose,  by 
the  24th  of  June,  1806,  or  in  de&ult  to  pay  so 
much  to  the  lessor  as  arbitrators  should  award  ; 
and  after  the  day  past,  without  any  new  pits 
sunk,  &c,  the  parties  named  arbitrators  to  award 
concerning  the  damage,  loss,  and  delay  to  the 
lessor,  if  any,  and  whether  any  rent  or  other 
satisfaction  should  be  made  to  him  on  that 
account ;  and  the  lessees  gave  a  bond  to  the 
lessor,  conditioned  to  perform  the  award,  and 
afterwards  the  arbitrators  awarded  that  the 
lessees  had  not  performed  their  covenant,  by  not 
having  proceeded  to  sink  for  the  said  coal  **  as 
far  as  could  and  ought  to  be  accomplished,"  kc. 
(in  the  words  of  the  covenant),  on  or  before  the 
24  th  of  June,  1806,  for  which  they  awarded  to 
the  lessor  150Z.  on  account  of  all  damages  and 
losses  tlien  incurred  on  account  of  such  breach  ; 
and  further,  "  that  the  lessees  should  sink  eoal 
mines  and  erect  fire-engines,  for  getting  the  coals 
demised  on  or  before  the  24th  of  June,  1807,  and 
in  default,  and  until  the  same  should  be  done, 
they  should  pay  a  yearly  rent  of  200^.  to  the 
lessor,**  as  a  compensation  for  the  lord's  share 
reserved  under  the  lease  : — Held,  that,  to  an 
action  on  the  bond,  it  was  a  sufficient  answer  by 
the  levees,  to  save  the  condition,  that  they  had 
paid  the  1502.  awarded  for  the  breach  of  the 
covenant  up  to  the  24th  of  June,  1806,  and  as  to 
the  subsequent  period,  thence  till  the  24th  of 
June,  1807,  that  "  they  did  well  and  truly  sink 
for  coal  in  the  lands  demised,  as  far  as  could 
an^  ought  to  be  accomplished,^'  &c.  (in  the  words 
of  the  covenant),  and  were  ready  and  willing  to 
have  sunk  and  completed  the  pits,  and  to  ^ve 
erected  the  necessary  fire-engines,  within  the 
time  limited  by  the  award  ;  but  that  at  the  time 
of  making  the  lease,  and  thenceforth,  there  were 
no  mines  of  coal  under  the  lands  that  could  or 
ou^ht  to  be  worked  by  any  person  acquainted 
with  the  nature  of  collieries,  or  that  in  such 
cases  it  was  usual  or  customary  to  work,  or  that 
would  have  defrayed  the  necessary  expenses  of 
working  and  getting  the  same,  all  which  premises 
the  lessees  ascertained  and  proved  by  due  and 
sufficient  experiments  and  trials  then  and  there 
made.    Hanson  v.  Boothman,  13  East,  22. 

A  tenant  agreed  to  work  a  coal  mine  so  long 
as  it  was  "  fairly  workable.'*  There  were  coals 
in  the  mine,  but  of  such  a  description  that  it 
would  not  pay  to  work  it : — Held,  that  the 
tenant  was  not  bound  to  work  the  mine,  and 
that    under   the    words    "fairly  workable,*'  a 


tenant  was  not  bound  to  work  at  a  dead  loss. 
Jonc$  T.  Sliears,  7  C.  &  P.  346.  See  Phillips  v. 
J<me4,  9  Sim,  619  ;  3  Jur.  242. 

CoTODiOiit  by  LoMoe  of  Furaaoos  to  Work 
ULloss  prevented  by  Quality  of  XatoriaLJ^A 
lessee  of  furnaces,  iron-works  and  iron^^tone 
mines  covenanted  to  work  the  furnaces  effec- 
tually, unless  prevented  by  inevitable  accident 
or  want  of  materials,  or  unless  the  iron-stone 
Should  be  insufficient  in  quantity  or  quality,  or 
would  not  by  itself,  or  with  a  proper  mixture  or 
process,  make  good  common  pig-iron : — Held, 
that  the  mixture  intended  was  not  necessarily  of 
ingredients  procurable  on  the  demised  premises. 
Foley  V.  Addenbrooke,  13  M.  &  W.  174  ;  14  L.  J., 
Ex.  169. 

The  lease  also  contained  a  covenant  to  raise  a 
quantity  of  iron-stone  in  each  quarter  of  a  year, 
and  pay  royalties  upon  it,  or  else  to  pay  a  fixed 
quarterly  rent  to  the  landlords  : — Held,  that  the 
landlords  having  declared  in  respect  of  breaches 
of  both  these  covenants,  and  money  having  been 
paid  into  court  and  accepted  in  satisfaction  of 
the  latter,  they  were  entitled  to  nominal  damages 
only  in  respect  of  the  former.    lb. 

Agreomo&t  to  Work— Inevitable  Aeoident]— 
A  declaration  stated,  that  the  plaintiff  let  to 
defendants  a  mine  of  rock  salt  for  twenty-one 
years  from  the  25th  of  June,  1851,  and  they 
covenanted  with  the  plaintiff  that  they  would, 
in  every  year  during  the  term,  get  and  raise  from 
the  mine  2,000  tons  of  rock  salt ;  and  in  case  of 
default  would,  at  the  expiration  of  the  year,  pay 
the  plaintiff  6d,  a  ton  for  every  ton  by  which 
the  quantity  was  less  than  2,000  ;  and  also  that 
they  would,  with  all  reasonable  diligence,  sink  a 
shaft  to  the  salt  rock,  in  order  to  get  at  the  salt ; 
and  would  also,  during  the  continuance  of  the 
term,  work  the  mine  in  a  proper  and  workman- 
like manner.  First  breach,  that  although  the 
defendants  did  not  raise  or  get  out  of  the  mine 
the  annual  quantity  of  the  tons  of  salt,  yet  they 
had  not  paid  for  the  quantity  short  of  2,000. 
Second  breach,  that  they  did  not,  in  every  year 
of  the  term,  get  and  raise  2,000  tons,  and  did  not 
pay  for  the  quantity  short  of  2,000  tons,  but,  on 
the  contrary,  got  and  raised  no  salt  whatever, 
and  refused  to  pay  the  plaintiff  any  sum  what- 
ever. Third  breach,  that  they  did  not  use  all 
reasonable  diligence  to  sink  a  shaft  to  the  salt 
rock  in  order  to  get  at  the  salt,  but  wholly 
omitted  and  neglected  so  to  do.  Fourth  breach, 
that  they  did  not,  during  the  continuance  of  the 
term,  work  the  mine  in  a  proper  and  workman- 
like manner,  but  permitted  the  same  to  be  un- 
worked.  The  defendants  pleaded,  first,  that  the 
deed  provided,  that  in  case  the  rock  salt  should, 
during  the  continuance  of  the  terra,  fail  by  any 
inevitable  accident,  on  payment  of  all  rent 
due,  and  performance  of  all  covenants  on  the 
part  of  the  defendants,  the  term  should  oease 
and  determine  to  all  intents  and  pur|>oses  what- 
soever ;  that  the  salt,  during  the  continuance  of 
the  term,  failed  by  inevitable  accident ;  that  all 
rent  doe  was  paid  and  covenants  performed,  and 
therefore  the  term  ceased  and  determined  ;  and 
secondly,  to  the  third  breach,  that  the  defen- 
dants did  with  all  reasonable  diligence  sink  a 
shaft  to  the  salt  rock.  Thirdly,  to  the  fourth 
breach,  that  they  did,  at  all  times  daring  the 
continuance  of  the  term,  work  the  mine  in  a 
proper  and  workmanlike  manner.    At  the  trial, 
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it  appeared  that  in  a  writing,  dated  the  29th  of 
August,  1851,  the  plaintiff  agreed,  before  the 
25th  of  March  then  next,  to  demise  to  the  defen- 
dants the  salt  mine  in  question  for  twenty-one 
years  from  the  25th  of  June,  1851.  When  the 
agreement  was  executed,  the  defendants  there- 
upon began  to  sink  a  shaft  for  the  purpose  of 
getting  the  salt.  This  sinking  was,  in  September, 
1851,  discontinued  in  consequence  of  an  influx 
of  brine.  The  defendants  thereupon  began  to 
sink  another  shaft,  which  was  in  the  same 
month  discontinued,  from  the  like  cause.  On 
the  16th  of  November,  1852,  a  lease,  pursuant  to 
the  agreement,  was  executed,  being  the  deed 
declarcd  on,  and  which  contained  the  proviso  for 
cesser  stated  in  the  second  plea.  In  consequence 
of  the  influx  of  brine  before  mentioned,  the  de- 
fendants never  in  any  manner  worked  the  mine, 
nor  paid  any  of  the  rents.  The  jury  found  that 
the  defendants  could  not  have  worked  the  mine 
by  any  reasonable  application  of  labour,  dili- 
gence, and  skill,  money  or  other  means,  and  that 
they  were  prevented  from  working  it  by"  the 
influx  of  brine : — Held,  first,  that  as  the  term 
commenced,  in  point  of  interest,  on  the  16th  of 
November,  1852,  though  its  duration  as  to  com- 
putation of  time  was  to  be  reckoned  from  the 
25th  of  June,  1851,  the  proviso  for  cesser,  which 
referred  to  a  failure  by  inevitable  accident 
during  the  continuance  of  the  term,  nerer  came 
into  operation  ;  and  that  as  the  defendants  had 
entered  into  an  absolute  unqualified  covenant  to 
get  2,000  tons  of  rock  salt  in  each  year,  or  pay 
for  the  deficiency,  they  were  liable,  for  whether 
the  salt  could  be  got  easily  or  with  difficulty,  or 
whether  it  existed  at  all,  was  immaterial.  Jervi$ 
v.  Tomkhigon,  1  H.  &  N.  196. 

Held,  secondly,  that  the  plaintiff  was  entitled 
to  the  verdict  on  the  issue  raised  by  the  third 
plea ;  for  the  defendants  having,  after  their 
inability  to  reach  the  salt  by  reason  of  the 
influx  of  brine  covenanted  with  all  reasonable 
diligence  to  sink  the  shafts  down  to  the  salt, 
they  were  bound  to  do  so,  although  it  might  be 
an  unreasonable  application  of  time  and  labour. 

Held,  thirdly,  that  the  plaintiff  was  also  en- 
titled to  the  verdict  on  the  last  plea,  since  the 
defendants  must  bo  taken  to  have  covenanted  to 
work  the  mine  in  same  tvay^  in  as  prudent  and 
proper  a  manner  as  they  could  under  the  circum- 
stances, and  therefore  had  no  right  to  abandon 
the  works  altogether.    Ih, 

Semble,  that  if  the  lease  had  been  executed 
before  the  interruption  of  the  works  by  the 
influx  of  brine,  that  would  have  been  "  a  £Eiilure 
by  inevitable  accident  within  the  proviso  for 
cesser."    Ih, 

Bent  to  Cease  if  Mine  becomei  ITnworkable.] 

— A  demise  of  coal  mines  for  thirty  years,  yield- 
ing 400Z.  for  every  acre  of  coal,  by  annual  pay- 
ments of  not  less  than  200/.,  provided  that  in  case 
the  whole  of  the  coals,  so  far  as  the  same  could 
be  fairly  wrought,  should  have  been  worked  out 
and  gotten  at  any  time  prior  to  the  expiration 
of  the  term,  and  that  the  coal  so  fairly  wrought 
should  have  been  wholly  paid  for,  then  that  the 
annual  payment  of  2002.  should  cease  and  be 
no  longer  payable  :  —  Held,  that  the  question 
whether  the  coal  could  be  fairly  wrought,  did 
not  depend  upon  whether  it  could  be"  worked  at 
a  profit  or  not,  or  whether  any  such  coal  as  that 
demised  was  worth  working  ;  but  assuming  that 


coal  of  the  same  description  as  that  demised 
could  be  properly  worked,  whether,  acconliug  ta 
the  usage  of  miners,  the  coal  in  question  could 
be  worked  without  extraordinary  difficulty  or 
expense.  Griffith*  v.  Righy,  1  H.  &  N.  237  ;  2:> 
L.  J.,  Ex.  284. 

The  judge  at  the  trial  told  the  jury  that  he 
would  not  give  them  any  explanation  as  to  what 
was  meant  by  "  fairly  "  wrought,  and  that  they 
were  better  judges  of  the  meaning  of  the  phrase 
than  he  was.  He  told  them  what  he  thought  it 
meant: — Held,  that  this  direction  was  insuf- 
ficient,   lb, 

GoYenante— Hot  to  Break  throagh  Barrier.  1 
— In  a  lease  of  a  coal  mine  the  lessees  covenanted 
to  leave  unworked  a  barrier  of  coal  between  the 
mine  and  the  adjoining  mines,  except  where  the 
lease  gave  them  liberty  to  break  through  it. 
The  liberty  was  to  make  ontstrokes  or  other  com- 
munication through  the  barrier,  for  the  purpose 
of  conveying  underground  coals  gotten  in  any 
of  the  adjoining  collieries  in  the  occupation  of 
the  lessees  from  such  colliery  into  the  mine,  and 
by  such  outstrokes  and  communications  to  convey 
underground  the  coals  from  such  adjoining  col- 
lieries into  the  mine,  and  from  thence  to  convey 
and  carry  away  all  such  coals,  and  also  draw 
to  bank  at  any  of  the  pits  or  shafts  sunk  or  to  be 
sunk  by  the  lessees  in  any  of  the  lands  and  grounds 
demised  the  coals  from  such  adjoining  colliery  : 
— Held,  that  this  liberty  extended  to  authorize 
the  lessees  to  break  through  the  barrier  for  the 
winning  coal  of  the  mine,  and  for  winning  coal 
of  such  adjoining  mines,  though  the  coal  of  such 
demised  or  adjoining  mines  when  won  was  not 
to  be  nor  was  brought  to  the  surface  through  a 
pit  or  shaft  in  the  demised  land,  and  although 
no  such  pit  or  shaft  in  fact  existed.  Jamfs  r. 
Cochrane,  8  Ex.  556  ;  22  L.  J.,  Ex.  201— Ex.  Ch. 

There  were  various  provisoes  in  the  lease  which 
spoke  of  pits  or  shafts  in  the  demised  lands,  but 
there  was  no  express  covenant  to  make  any  such 
pit  or  shaft.  There  was  also  a  covenant  that  the 
lessees  would  draw  to  bank  at  some  of  the  pits 
or  shafts  of  the  said  colliery,  provided  that  the 
same  should  be  pits  or  shafts  from  which  the 
coals  of  the  demised  colliery  should  not  be 
worked  by  an  outstroke,  and  lay  in  some  con- 
venient place  on  the  lands  of  the  lessors  all  the 
manure  made  by  the  horses  employed  under- 
ground in  working  the  demised  mine : — ^Held, 
that  there  was  no  express  or  implied  engage- 
ment by  the  lessees  thsA.  bound  them  to  sink  a 
pit  in  the  demised  land.    Ih, 


Hot  to  Damage  Supporti— Bights  of  Be- 


▼ertioner.l  —  By  a  mining  lease,  the  lessees 
covenanted  that  they  would  '^  from  time  to  time, 
and  at  all  times  during  the  term,  work  the  pits, 
mines  and  shafts  in  a  workmanlike  manner,  and 
leave  pillars  of  the  stone  of  sufficient  strength  to 
support  the  roofs  of  the  mines,  and  get  and 
clear  the  stone  in  the  usual  and  best  way  iu 
which  the  same  is  done  in  other  works  of  a  like 
character  in  Clayton.'*  It  also  contained  cove- 
nants to  pay  for  surface  damage,  and,  at  the 
expiration  of  the  term,  to  fill  up  the  pits  and 
shafts,  and  to  restore  the  surface  to  a  state  fit 
for  agricultural  purposes  :  —  Held,  that  the 
lessees  were  liable  to  the  reversioner  for  damage 
done  to  the  surface  of  the  land  by  its  cracking 
and  subsiding  in  consequence  of  the  want  of  suffi- 
cient pillars  of  stone  being  left  to  support  the 
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roofs  of  the  mines,  notwithstanding  they  might 
have  worked  Uie  mines  in  a  usual  and  a  work- 
manlike manner.  Hodgson  y.  Moulson,  18  C.  B., 
N.  S.  332. 


For  Title  and  Qiiiet  Enjoyment  ]— In  1844 


the  defendant  was  party  to  a  twenty-one  years* 
lease  of  coal  mines,  which  gave  certain  powers 
over  the  surface  incidental  to  the  working  of 
those  mines  and  an  adjoining  colliery.  The  coals 
so  demised  were  substantially  worked  out  before 
September,  1845.  In  October,  1845,  the  defen- 
dant sold  and  conveyed  the  land  to  J.,  who 
knew  of  the  workings,  and  the  defendant  cove- 
nanted with  him  for  title,  and  for  quiet  enjoy- 
ment, and  against  incumbrances.  In  July,  1846, 
J.  sold  and  conveyed  to  the  plaintiff,  who  was 
ignorant  of  the  workings.  In  1865,  in  conse- 
quence of  these  mining  operations,  the  land 
subsided,  and  houses  built  on  it  by  J.  and  the 
plaintiff  were  damaged.  In  1848,  subsequently 
to  the  plaintiff  becoming  owner  of  the  land,  and 
within  twenty  years  before  action,  the  lessees,  or 
persons  acting  under  their  authority,  entered  the 
mines  and  tcrak  some  fire-clay  (which  was  not 
included  in  the  demise)  and  a  few  loose  pieces  of 
coal.  In  an  action  on  the  covenants,  the  decla- 
ration in  which  alleged  that  whilst  the  plaintiff 
was  seised,  the  lessees  entered  upon  the  land,  and 
worked,  got,  and  carried  away  the  coal,  whereby 
he  had  lost  the  coal,  and  the  land  subsided : — 
Held,  that  as  to  the  breach  of  ttie  covenant  for 
quiet  enjoyment  by  the  removal  of  coal  which 
caused  the  subsidence,  there  was  a  fatal  variance 
between  the  declaration  and  the  evidence,  which 
under  the  circumstances  the  court  declined  to 
amend.  Spoor  v.  Oreen^  9  L.  R.,  Ex.  99;  43 
L.  J.,  Ex.  o7  ;  30  L.  T.  393  ;  22  W.  R.  547. 

Held,  also,  by  Bramwell,  B.,  and  Cleasby, 
B..  that  the  fact  of  the  coals  having  been 
worked  out  was  no  breach  of  the  covenant  for 
title,  J.  never  having  bought  those  coals ;  that 
the  subsistence  of  the  lease  in  respect  of  the  coal 
left  unwrought,  and  the  powers  (not  exercised) 
incident  to  the  working  of  their  collieries,  did 
not  constitute  a  breach  ;  and  that  the  breach  (if 
any)  was  complete  in  the  time  of  J. ;  and  (by 
Bramwell,  B.)  that  the  action  was  barred  by  the 
Statute  of  Limitations.    lb. 

Held,  also,  that  neither  the  acts  of  tres- 
pass in  taking  the  fire-clay,  in  1848,  nor  the 
subsidence  caused  in  1865  by  the  workings  in 
1845,  were  breaches  of  the  covenant  for  quiet 
enjoyment,  on  the  ground  that  the  first  was  a 
mere  trespass,  and  that  as  to  the  second,  the 
subsidence  gave  no  new  cause  of  action ;  the 
principle  of  Bonomi  v.  Backhouse  (9  H.  L.  503) 
not  applying  to  a  case  where  the  subsidence  is 
cansea  by  a  wrongful  taking  of  (he  plaintiff's 
minerals.    lb. 

Held,  by  Kdly,  C.  B.,  first,  that  the  subsistence 
of  the  lease  was  a  continuing  breach  of  the 
covenant  for  title,  in  respect  of  which  the 
plaintiff  was  entitled  to  nominal  damages ; 
secondly,  that  the  removal  of  the  small  pieces 
of  coal,  in  1848,  was  a  breach  of  the  covenant 
for  quiet  enjoyment,  in  respect  of  which  the 
plaintiff  was  also  entitled  to  nominal  damages  ; 
and,  thirdly,  that  the  removal  of  the  coal  by 
the  lessees  being  lawful,  the  subsidence  in 
1865  gave  a  new  cause  of  action  to  the  plain- 
tiff,    lb, 

To  Fay  Oompeniation  for  Damage  done.] 

VOL.   V, 


— ^By  a  deed  in  1857,  reciting  the  will  of  S.,  under 
which  the  defendant  became  tenant  for  life  of 
the  W.  estate,  the  trustees  of  the  defendant  con- 
veyed lands  at  S.,  part  of  that  estate,  to  R.  in 
fee,  reserving  the  coal  thereunder,  with  power  to 
work  and  carry  away  the  same,  the  defendant  or 
the  person  or  persons  for  the  time  being  entitled 
thereto,  and  his  and  their  assigns,  paying  to  R., 
his  heirs  and  assigns,  compensation  for  damage 
sustained  thereby  ;  and  the  defendant  covenanted 
that,  notwithstanding  any  act  done  by  him  or  S. 
to  the  contrary,  the  trostees  had  power  to  grant 
and  release  the  lands,  and  that  free  from  incum- 
brances created  by  the  defendant  or  any  of  his 
ancestors  or  testators,  or  any  person  rightfully 
claiming  under  him  or  them.    In  1859,  the  plain- 
tiff became  the  owner  of  a  portion  of  the  lands. 
In  1844,  S.  granted  a  lease  of  mines  jmder  the 
lands  at  S.,  whereby  the  lessees  covenanted  that 
they  would  work  and  carry  on  the  colliery,  coal 
mines  and  seams  of  coal  thereby  demised  in  a 
fair,  proper,  and  orderly  manner,  and  according 
to  the  best  and  most  approved  method  of  work- 
ing collieries  of  a  like  nature  on  the  rivers  Tyne 
and  Wear,  and  so  as  to  produce  with  safety  the 
greatest  quantity  of  merchantable  coals  from  and 
out  of  each  and  every  the  workable  seams ;  and 
would  not  knowingly  do  or  suffer  to  be  done  any 
wilful  or  negligent  act,  matter  or  thing  whatso- 
ever, which   might    hazard   or   end^ger   the 
colliery,  coal  mines  or  seams  of  coal,  or  which 
might  bring  any  creep  or  thrust  upon  them,  or 
occasion  any  loss,  damage  or  detriment  thereto, 
or  which  might  tiend  to  hinder,  stop  or  obstruct 
any  of  the  water-courses,  air-courses,  passages  or 
drifts  which  should  be  in  or  belonging  to  the 
same.    The  lessees  also  covenanted  not  to  sink 
pits  within  200  yards  of  any  dwelling-house, 
building,  or  farm-yard  erected,  or  to  be  erected, 
upon  the  lands  without  consent  in  writing,  and 
to  leave  unwrought  the  coal  under  the  mansion- 
house  and  park,  and  other  parts  of  the  superin- 
cumbent lands,  but  not  including  the  lands  at 
S.    The  lease  contained  other  covenants  for  the 
security  or  benefit  of  portions  of  the  surface,  not 
including  the  lands  at  S.,  and  for  making  com- 
pensation   for  damage.      Dwelling-houses  had 
been  built  upon  the  lands  at  S.  after  the  pur- 
chase by  R.,  and  the  lessees  so  worked  the  mines 
as  to  cause  portions  of  the  lands  to  silbside  and 
sink,  and  the  dwelling-houses  and  their  founda- 
tions to  be  weakened,  cracked,  injured,  &c.    In 
an  action  by  the  plaintiff,  upon  the  covenant  to 
pay  compensation  and  the  covenant  for  title 
containea  in  the  deed  of  1837,  the  jury  having 
found  that  the  lessees  had  worked  the  mines 
according  to  the  best  and  most  approved  method 
of  working  collieries  of  the  like  nature  on  the 
Tyne  and  Wear,  and  that  the  sinking  of  the  land 
was  not  caused  by  the  weight  of  the  houses  : — 
Held,  that  the    plaintiff  was  not  entitled    to 
recover  on  the  covenant  for  compensation.     Tay- 
lor V.  Sha/to,  8  B.  &  S.  228. 

Held,  also,  that  the  lessees  were  not  only 
authorized  but  bound  so  to  work  the  mines  as  to 
obtain  therefrom  the  largest  quantity  of  coals 
that  could  be  gotten  consistently  with  the  safety 
of  the  mines,  and  without  regard  to  the  safety 
of  any  dwelling-house  which  might  be  erected 
after  the  date  of  the  lease  upon  any  portion  of 
the  surface  not  specially  protected  by  any  of  its 
provisions,  and  therefore  the  covenant  for  title 
was  broken  by  the  grant  of  the  prior  lease. 
S,  r.,  8  B  &  S.  247  ;  16  L.  T.,  206— Ex.  Ch. 

P 


419 


MINES  AND  MINERALS— DmM«  o/. 


420 


A  declaration  for  negligentlj  excavating  and 
working  mines  under  and  adjacent  to  land  of 
the  plaintiff,  whereby  the  land  gave  way  and 
Bank,  and  a  mill,  cottage,  and  other  buildings 
became  prostrate  and  ruinous,  and  a  stream  of 
water  was  diverted  from  the  land.  Plea,  that  by 
an  indenture  of  lease  made  before  the  plaintiff 
became  possessed  of  the  land,  the  owners  in  fee 
demised  unto  certain  lesseed,  whose  interest 
afterwards  vested  in  the  defendants,  for  thirty- 
eight  years  from  the  25th  of  March,  1839,  all 
and  all  manner  of  veins  and  seams  of  coal,  and 
ironstone  and  other  stone,  and  minerals  of  any 
manner  or  sort  whatsoever,  that  should  or  might 
be  found  or  discovered  in  or  under  the  land, 
with  full  power,  liberty,  and  authority  fjo  get 
the  coal,  ironstone,  and  other  stone  and  other 
minerals  out  of  all  pits  already  sunk  or  open, 
and  the  like  liberty  and  authority- to  bore,  dig. 
delve,  and  sink  as  many  other  pits  as  the  lessees 
might  think  necessary,  the  lessees  making 
reasonable  satisfaction  to  the  owners  in  fee, 
their  heirs  and  assigns,  and*  their  tenants,  for  the 
damage  done  to  them  respectively  by  the  surface 
of  their  land  being  covered  with  rubbish  or 
otherwise  injured,  or  as  they  might  sustain  as 
well  by  the  injury  done  to  the  lands  of  the 
owners  in  fee  in  sinking  and  getting  the  mines 
and  minerals,  as  for  such  damage  or  injury  as 
might  be  done  or  caused  in  the  dwelling-houses 
or  other  buildings  of  the  said  ovmers  by  so 
doing.  The  lessees  covenanted  in  case  of  damage 
or  injury  to  such  buildings  to  rebuild  or  repair 
the  same  ;  and  also  over  and  besides  the  imme- 
diate damage  to  stock  or  crops  so  damaged,  to 
pay  a  satis&tion  for  all  damages  sustained  by 
the  owners  in  fee  after  the  rate  of  40«.  per 
annum  for  five  years  from  the  commencement  of 
the  damage,  and  after  that  time  to  pay  such  a 
price  for  the  land  so  damaged  as  should  be 
settled  by  arbitration  : — Held,  that  the  owners 
in  fee  granted  the  absolute  right  to  work  the 
minerals,  without  regard  to  injury  to  the  surface, 
subject  only  to  the  obligation  to  pay  compensa- 
tion according  to  the  covenant.  Smith  v.  JDarby, 
7  L.  R.,  Q.  B.  716  ;  42  L.  J.,  Q.  B.  140  ;  26  L.  T. 
762  ;  20  W.  R.  982. 

Re-entry,  not  a  **  Vfiial   Covenant."] — 

A  proviso  for  re-entiy  on  non-observance  of  the 
lessee^s  covenants  is  not  a  usual  clause  in  a 
mining  lease,  to  be  inserted  in  the  absence  of 
express  stipulation.  Hodgkimon  v.  Crowe^  10 
L.  R.,  Ch.  662  ;  44  L.  J.,  (3h.  680  ;  33  L.  T.  388  ; 
23  W.  R.  886.  Reversing  19  L.  R.,  Eq.  691 ; 
44  L.  J.,  Ch.  238  ;  33  L,  T.  122  ;  28  W.  R.  406. 

Vsnal  Covenantf  in  Colliery  in  Derby- 
shire.]— In  a  lease  of  a  colliery  in  Derbyshire  a 
proviso  that  when  the  mines  demised  are  inca- 
pable of  being  worked  to  a  profit,  the  lessee 
[Should  be  entitled  to  determine  the  lease  is  not 
*'  usual."  The  court  will  make  a  declaration 
that  a  clause  ought  not  to  be  inserted  in  a  lease 
which  it  refers  to  chambers  to  settle.  Strelley 
V.'  Pearson,  15  Ch.  D.  113  ;  49  L.  J.,  Ch.  406  ; 
43  L.  T.  155  ;  28  W,  R.  762. 

Implied  Covenant  to  Procure  other  Lands.] 
— ^A  lease  of  a  colliery  contained  an  implied 
covenant  on  the  part  of  the  lessor  to  procure  land 
by  compulsory  powers,  in  order  to  enable  the 
lessees  to  make  a  railway  to  a  neighbouring 
canal,  without  which  they  had  no  access  to  any 


available  market.  The  lessor  did  not  procure 
the  land,  but  brought  an  action  against  the 
lessees  for  rent.  The  lessees,  acting  under  the 
advice  of  their  solicitor,  paid  the  rent,  and 
subsequently  proceeded  to  arbitration  under  a 
clause  in  the  agreement,  and  an  award  was 
made  in  their  favour.  The  lessor  having  com- 
menced a  second  action  for  rent,  the  lessees 
applied  to  the  Court  of  Chancery  for  an  injunc- 
tion to  restrain  the  action  ;  for  specific  perform- 
ance of  the  agreement  to  provide  the  land  ;  for 
a  declaration  that  the  award  was  binding,  and 
for  a  rectification  of  the  lease  if  necessary : — 
Held,  that  the  colliery  being  valueless  without 
the  land,  and  the  provision  of  the  latter  being 
the  basis  of  the  agreement,  the  documents  did 
not  carry  out  the  intention.  The  whole  matter 
was  a  failure,  and  the  parties,  as  far  as  possible, 
must  be  put  back  in  their  original  position. 
Aeraman  v.  Price,  Davies  v.  Prieie,  24  L.  T. 
487 ;  19  W.  R.  364. 

Sight  of  Support.] — ^When  the  ovmer  of  sur- 
face and  minerals  beneath  grants  a  mining  lease 
of  the  minerals  for  a  term,  there  is  not,  outside 
the  contract,  an  implied  reservation  of  any  right 
to  have  the  surface  supported  by  the  minerals. 
The  contract  itself  must  be  looked  at,  and  con- 
strued with  regard  to  the  subject-matter,  in  order 
to  arrive  at  the  extent  to  which  the  owner 
authorizes  the  minerals  to  be  removed.  Eadon 
V.  Jeffeoek,  7  L.  R.,  Ex,  379  ;  42  L,  J.,  Ex,  36  ; 
28  L.  T.  273  ;  20  W.  R.  1033. 

Where  a  mining  lease  authorized  the  removal 
of  all  the  coal  beneath  the  surface  except  certain 
portions,  subject  to  a  covenant  to  work  the  mine 
in  a  good  and  workmanlike  manner : — Held,  that 
the  lessees,  doing  only  what  the  lease  authorized 
them  to  do,  were  not  responsible  to  the  lessor  for 
the  subsidence  of  the  sur&ce  caused  by  their 
mining  operations.    Tb, 

There  is  a  prim&  facie  inference  at  common 
law  upon  every  demise  of  minerals,  or  other  sub- 
jacent strata,  where  the  surface  is  retained  by 
the  lessor,  that  the  lessor  is  demising  them  in 
such  a  manner  as  is  consistent  with  Sie  reten- 
tion by  himself  of  his  own  right  to  support  In 
the  absence  of  express  words,  shewing  clearly 
that  he  has  waived  or  qualified  his  right,  the 
presumption  is,  that  what  he  retains  is  to  be 
enjoyed  by  him  modo  et  form&,  and  with  the 
natural  support  which  it  possessed  before  the 
demise.  Dvgdale  v.  Robertson,  3  Kay  &  J.  695 ; 
3  Jur.,N.  S.  687. 

A  lease  of  alum  mines  gave  the  lessee  the  right 
to  obtain  alum  from  coal  wastes.  A  subsequent 
lease  of  the  coal  mines  provided  that  nothing 
thereby  granted  should  injure  the  rights  of  the 
parties  who  held  the  alum  mines.  The  alum 
existed  in  the  coal  wastes.  The  coal  lessees  could 
not  thoroughly  work  the  coal  without  removing 
the  pillars  which  supported  the  roof ;  but  by 
doing  this,  the  alum  would  be  rendered  impos- 
sible to  be  reached  : — Held,  that  the  coal  pillars 
could  not  be  removed.  Glasgow  (^EarV)  v.  Hnr^ 
let  Alum  Company,  3  H.  L.  Cas.  25. 

Ii^nry  to  Burfaoe — ^Reservation  of  Minerals — 
Manorial  Bights.] — By  an  act  for  enclosing  a 
moor,  being  the  waste  of  a  manor,  the  com- 
missioners were  directed  to  allot  the  residue  of 
the  moor  amongst  the  owners  of  every  separate 
ancient  dwelling-house  within  the  manor,  having 
a  right  of  conmion  thereon.    It  was  also  enacted 
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that  after  the  allotmenta  were  made,  all  right 
of  common  upon  the  moor  should  cease,  and 
the  allotments  shonld  be  held    by  the   same 
tennre  and  estates  as  the  dwelling-houses,  and 
that  the  lords  of  the  manor  and  all  persons 
claiming   under  them  should  hold  and  enjoy 
all  ^  mines,  power  of  using  or  granting  way- 
leaTe  .  .  ,  .    to  the  owner    or    owners  of  the 
said  manor  ....  incident,  appendant,  and  be- 
longing or  appertaining  ....  in  as  full,  ample, 
and  beneficial  manner  to  all  intents  and  purposes, 
as  they  could  or  might  have  held  and  enjoyed 
the  same  in  case  th&  act  had  not  been  made." 
The  act  contained  a  proviso,  whereby  it  was 
enacted  that  in  case  the  lords  of  the  manor  or 
any  person  claiming  through  them  should  work 
any  mines  lying  under  any  of  the  allotments,  or 
shonld  lay,  make,  or  use  any  way  over  any  of 
the  allotments,  **such  person  or  persons  so  work- 
ing such  mines,  or  laying,  making,  or  using  any 
aach  way  or  ways,  shall  make  satisfaction  for 
the  damages  and  spoil  of  the  ground  occasioned 
thereby  to  the  person  or  persons  who  shall  be  in 
possession  of  such  g^und  at  the  time  or  times 
of  such  damage  or  spoil,  such  satisfaction  to  be 
settled  "  by  arbitration  ^*  and  not  to  exceed  the 
sum  of  52.  yearly  during  the  time  of  working  such 
mines,  or  continuing  or  using  such  way  or  ways, 
for  every  acre  of  g^und  so  (Simaged  or  spoiled." 
In  1772  an  allotment  was  made  to  P.  under  the 

Erovisions  of  the  above-mentioned  act.  No 
ouse  then  stood  upon  the  allotment ;  but  a 
house  was  built  upon  it  before  1826,  which  was 
altered  and  enlarged  in  1864  and  again  in  1877. 
The  plaintiff  S.  was  the  owner  of  the  house  and 
successor  in  title  to  P.:  the  plaintiff  B.  was  the 
occupier  under  a  lease  for  twenty-one  years  from 
the  28th  of  November,  1876.  The  defendants 
were  lessees  from  the  lords  of  the  manor  of  the 
ooal-mines,  fire-clay,  and  minerals  under  por- 
tions of  the  waste  allotted  under  the  Inclosure 
Act  above  mentioned,  and  in  1877  began  to  work 
the  coal  in  that  portion  of  the  mines  which 
underlay  the  plaintifb'  house,  and  removed  all 
the  coal  from  under  it  without  leaving  any  sup- 
port for  the  roof  of  the  mine.  In  consequence 
the  surface  of  the  land  subsided,  and  the  house 
was  damaged  to  an  amount  exceeding  the  sum 
recoverable  under  the  proviso  in  the  act  above 
mentioned.  This  mode  of  working  a  mine  was 
nsual  and  proper  in  the  district  where  the  mines 
\vere  situate,  and  the  mines  were  skilfully 
worked.  The  land  on  which  the  plaintiffs' 
house  stood  would  have  been  let  down,  whether 
there  was  any  house  on  it  or  not : — Held,  that 
the  plaintiffs  were  entitled  to  have  their  house 
supported  by  the  mines  and  minerals  comprised 
in  the  lease  to  the  defendants,  and  that  the  de- 
fendants were  liable  to  pay  to  the  plain ti£b  com- 
pensation beyond  that  mentioned  in  the  Inclosure 
Act  above  referred  to.  Bell  v.  Love^  10  Q.  B.  D. 
547 ;  62  L.  J.,  Q.  B.  290 ;  48  L.  T.  592  ;  47  J.  P. 
468— C.  A.  Affirmed  in  H.  L.,  W.  N.  1884,  p.  69. 
Held,  further,  by  Lindley,  L.  J.,  that  even  if 
the  defendants  had,  by  virtue  of  the  Inclosure 
Act,  a  right  to  let  down  the  surface,  neverthe- 
less the  plaintiffis*  house  having  stood  for  more 
than  twenty  years,  they  were,  by  virtue  of  the 
principles  laid  down  in  Dalton  v.  Angus  (6  App. 
<3a8. 740),  entitled  to  a  right  of  support  for  it.  ih, 

Snbsidenee  by  Bnbjaoent  and  A^aeent  Work- 
ing.]— By  an  Inclosure  Act  in  the  year  1777 
<%rtain  waste  lands  in  the  manor  of  Bamsley 


were  inclosed  and  allotted  by  the  commissioners 
to  the  commoners  and  to  the  lord  of  the  manor, 
and  there  was  a  clause  in  the  act  providing 
that  the  said  lord  of  the  manor,  his  heirs  and 
assigns,  should   have  the   right  to   work    the 
minerals  under  the  said  lands  just  as  he  or  they 
might  have  done  if  the  act  had  not  been  passed. 
There  was  also  a  clause  providing  that  if  any 
person  should  suffer  any  loss  or  injury  in  his 
allotment  by  reason  of   the  working   of    the 
minerals,  the   person    working   such  minerals 
should  make  full  compensation  for  the  damage 
caused  thereby.    In  1837  the  then  lord  of  the 
manor  agreed  to  grant  a  lease  to  the  defendaufs 
predecessor  in  title  of  all  the  seam  of  coal  known 
as  the  Bamsley  Thick  bed,  being  under  the  lands 
allotted  by  the  Inclosure  Act,  for  ninety-five 
years,  and  the  lessee  agreed  to  make  compensa- 
tion to  the  owners  of  the  allotments  accorcung  to 
the  provisions  of  the  Inclosure  Act.    In  1861  and 
1864  the  plaintiff  purchased  the  land  allotted 
under  the  Inclosure  Act  to  the  lord  of  the  manor, 
and  had  built  houses  upon  it.    By  reason  of  the 
working  of  the  subjacent  and  adjacent  coal  by 
the  defendant,  the  plaintiff's  land  subsided,  and 
he  brought  an  action  for  damages.    The  defen- 
dant worked  the  mines  in  a  skilful  and  proper 
manner,  and  according  to  the  custom  of  the  dis- 
trict : — Held,  that  there  was  nothing  in  the  In- 
closure Act  or  in  the  purchase  deeds  to  interfere 
with  the  plaintiff's  common  law  right,  as  owner 
of  the  surface,  to  support  by  the  subjacent  and 
adjacent  minerals,  ana  that  ho  was  entitled  to 
recover  damages,  and  that  as  the  injury  was 
caused  by  a  violation  of  the  plaintiff's  common 
law  right  of  support,  the  damages  were  not 
necessarily  nominal,  merely  because  if  there  had 
been  no  buildings  on  the  land  th^  damage  would 
have  been  inappreciable.     Chapman  v.  Day,  47 
L.  T.  705. 


Bights  and  Liability  under  Agreements 


and  Grants.] — In  1840,  a  bed  of  coal,  called  the 
High  Hazle  bed,  was  demised,  with  working 
powers,  to  persons  from  whom  the  defendants 
took  by  assignment.  The  lessees  were  to  pay  a 
minimum  rent  of  200Z.  as  for  2a.  Ir.  16p.,  and  a 
further  yearly  rent  at  the  rate  of  86/.  per  acre 
for  coal  actually  got  beyond  the  2a.  Ir.  16p. 
"including  all  ribs  and  pillars  left  in  working 
the  coal,  except  the  pillars  for  the  support  of  the 
shafts,  the  pillars  between  the  deep  and  counter 
level,  the  pillais  all  round  the  estate,  and  the 
pillars  under  the  homestead  and  farm  buildings." 
These  pillars,  of  specified  dimensions,  the  lessees 
bound  themselves  to  leave  during  the  whole  of 
the  term,  and  they  also  covenant^  to  work  the 
mines  according  to  the  best  of  their  judgment, 
skill  and  discretion,  in  a  good  and  workmanlike 
manner.  In  1867,  the  assignee  of  the  lessor  con- 
veyed part  of  the  land  within  which  the  mine 
lay  to  persons  from  whom  the  plaintiffs  took  with 
notice,  reserving  to  the  grantor  the  High  Hazle 
bed,  except  a  small  portion  specified,  and  "  the 
mines,  veins,  and  bed  of  coal,  fire-clay,  and  other 
clay,  stone  and  other  minerals  lying  under  the 
b^  called  the  High  Hazle  bed,"  with  powers  to 
the  grantor,  his  heirs  and  assigns,  and  his  and 
their  tenants  and  lessees,  to  be  exercised  "  from 
and  after  the  expiration  of  the  term,"  for  carry- 
ing on  the  works  of  the  mine,  and  getting  and 
carrying  away  the  fire-clay,  &c.,  so  reserved  ;  and 
also  reserving  to  the  grantor  the  coal  rent  under 
the  lease  of  1840,  with  the  necessary  powers. 
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Provision  was  made  for  rent  for  land  used  or 
occupied  by  the  grantor  for  the  purposes  of  the 
mine,  and  for  compensation  for  buildings  re- 
quired or  removed  for  that  purpose,  and  for 
surface  damage  to  the  land  ;  but  it  was  specially 
provided  that  the  grantor,  his  heirs  or  assigns, 
t-enants  .or  lessees,  should  not  be  liable  for  any 
damage  caused  to  buildings  which  should  there- 
after be  erected  on  the  land  conveyed,  by  the 
linking  of  the  land  through  mining  operations 
in  getting  the  "coal,  clay,  stone  and  other 
minerals  nereby  excepted  and  removed."  The 
pillars  specified  in  the  lease  of  1840  were  left ; 
and  the  defendants  worked  according  to  the 
usual  course  of  mining  in  the  district ;  but  their 
workings  caused  a  subsidence,  which  injured  the 
land  of  the  plaintiffs  and  buildings  erected  since 
1857.  The  land  would  have  subsided  without 
the  buildings  : — Held  (by  Martin  and  Cleasby, 
BB. ;  Bramwell,  B.,  dissentiente),  that  it  appear- 
ing by  the  lease  of  1840  to  be  the  intention  of 
the  parties  that  all  the  coal  should  be  removed, 
except  the  specified  pillars,  and  the  defendants 
having  worked  the  mine  in  a  proper  manner, 
they  were  not  liable  for  the  injury.  By  Bram- 
well,  B.,  that  so  far  as  concern^  the  houses  the 

Sroviso  in  the  conveyance  of  1857  protected  the 
efendants  from  liability,  notwithstanding  that 
the  lease  under  which  they  held  was  antecedent 
to  that  deed.  Eadon  v.  ^Jeffcock^  7  L.  R.,  Ex. 
379  ;  42  L.  J.,  Ex.  36  ;  28  L.  T.  273  ;  20  W.  R. 
1033. 

Bight  of  Support  for  Barriers  in  Upper  Seam 
partly  Worked.]— In  June,  1866,  the  Duke  of 
Rutland  demist  two  seams  of  coal  under  a 
part  of  his  Staffordshire  estates  to  the  plaintiff. 
The  lease  contained  a  proviso  that  the  Duke 
and  his  tenants  should  not  be  prevented  from 
working  the  coal  lying  underneath  the  demised 
seams,  provided  that  such  workings  should  not 
prevent  or  unnecessarily  interfere  with  the 
working  by  the  lessees  of  the  demised  seams. 
Necessary  interference  was  to  be  compensated 
for.  The  two  demised  seams  had  been  worked 
out  on  the  part  of  the  Duke's  estate  adjoining 
the  portion  demised  to  the  plaintiff,  leaving 
the  old  workings  filled  with  water.  The  plain- 
tiSs  worked  a  part  of  these  seams,  leaving  a 
barrier  of  coal  to  keep  out  the  water.  In  1876 
the  Duke  demised  the  seams  of  coal  under- 
neath those  demised  to  the  plaintiffs  to  the 
defendants,  the  Manners  Company.  The  de- 
fendants claimed  to  work  all  the  coal  in  their 
seams  underneath  the  barriers.  The  plaintiffs 
alleged  that  such  working  would  disturb  the 
barriers,  let  the  water  through,  and  drown  out 
their  mine,  and  brought  an  action  to  restrain 
it : — Held,  that,  without  special  provision,  the 
plaintiffs  would  have  had  an  unqualified  right 
to  support  from  the  underlying  strata,  and  that, 
on  a  true  construction  of  the  provisions  of  the 
lease,  the  Duke  had  granted  to  the  plaintiffs  a  suffi- 
cient support  to  the  barrier  to  keep  it  substan- 
tially intact  for  the  purpose  for  which  it  was 
intended  as  a  water-tight  division.  An  injunc- 
tion, therefore,  was  granted  to  restrain  the  defen- 
dants from  working  the  coal  in  the  lower  s^ams 
so  as  to  cause  the  barriers  to  sink  or  crack  so  as 
to  let  the  water  through.  Mundy  v.  Rutland 
(Duke^j  23  Ch.  D.  81  ;  31  W.  R.  610— C.  A. 
Affirming  46  L.  T.  477  ;  30  W.  R.  635. 

In  whom  Cement  to  Bemoyal  of  PillAn 


Is.] — A  testator  devised  real  estates  in  strict 
settlement  and  empowered  tenants  for  life  (who 
were  unimpeachable  for  waste)  to  grant  mining 
leases.  A  tenant  for  life  under  this  power  de- 
mised in  1843  mines  for  a  term  of  ninety-nine 
years  at  a  peppercorn  rent,  by  way  of  mortgage 
to  secure  6,0007.  and  interest.  On  the  10th  of 
May,  1850,  the  tenant  for  life,  by  arrangement 
with  the  mortgagees,  demised  the  mines  to  a 
trustee  for  the  mortgagees  for  forty  years,  and 
the  lessee  covenanted  not  to  remove  the  pillars 
without  the  consent  of  the  tenant  for  lue,  his 
heirs  or  assigns,  or  the  person  or  persons  for  the 
time  being  entitled  to  the  premises : — Held,  that 
the  covenant  was  for  the  protection  of  the  equity 
of  redemption,  and  that  the  mortgagees  had  no 
power  to  consent  to  the  removal  of  the  pillars 
by  the  lessee.  Motttyn  v.  Lan^a»tery  Tbylor  v. 
Mottyn,  23  Ch.  D.  683  ;  52  L.  J.,  Ch.  848 ;  48  L. 
T.  715  ;  31  W.  R.  686— C.  A.  Affirming  51  L. 
J.,  Ch.  696  ;  46  L.  T.  648 ;  31  W.  R.  3. 

Working  by  Termors— When  Allowed.! — To 
enable  a  termor  to  work  mines  it  must  be  snewn 
that  the  reversioner  had  commenced  the  working 
of  the  mines  with  a  view  to  making  a  profit ; 
and  there  is  no  difference  in  this  respect  between 
a  mine  and  a  quarry.  Elias  v.  Snowdon  Slate 
Quarries  Company,  8  Ch.  D.  621  ;  38  L.  T.  871  ; 
26  W.  R.  869— C.  A.  Affirmed,  4  App.  Cas. 
454 ;  48  L.  J.,  Ch.  811  ;  41  L.  T.  289  ;  28  W.  R. 
54. 

In  1802  the  owner  of  land  demised  it  to  a 
mortgagee  for  600  years  at  a  peppercorn  rent. 
In  1811  the  mortgagor  granted  a  lease  for 
twenty-one  years  to  a  third  party  of  the  mines 
and  quarries  under  the  land.  Before  that  date 
a  slate  quarry  had  been  opened  and  worked  by 
the  mortgagor  on  the  property ;  and  after  that 
date,  but  at  what  time  was  uncertain,  a  second 
quarry  was  opened  and  was  worked  till  the  com- 
mencement of  the  suit.  In  1820  the  mortgagee 
foreclosed  the  equity  of  redemption  in  the  term 
of  500  years,  and  took  possession  of  the  property. 
In  1873  the  reversioner,  on  the  term  of  500  years, 
filed  a  bill  to  restrain  the  termor  from  working- 
the  slate  quarries  during  the  term,  and  for  an 
account  of  profits: — Held,  that  if  the  quarries 
had  been  opened  by  the  termor  without  the 
authority  of  the  reversioner,  the  latter  would 
have  been  entitled  to  the  relief  prayed,  not- 
withstanding the  lapse  of  time.    Tb. 

Held,  also,  that  the  result  of  the  evidence 
was  that  both  the  quarries  had  been  opened  by 
the  authority  of  the  reversioner,  and  that  the 
termor  was,  therefore,  entitled  to  continue  to 
work  them  for  the  remainder  of  the  term.    Ih, 

Intermediate  Assignee,  Liability  of,  for  Boyal- 

ties.] — ^An  intermediate  assignee  of  the  temit 
who  nad  not  worked  the  quarries  himself,  but  had 
received  royalties  under  sub-leases  granted  before 
he  came  into  possession,  and  had  parted  with  his 
interest  before  the  commencement  of  the  suit,  waa 
held  not  to  be  liable  to  account  cither  for  the 

Srofits  made,  or  for  the  royalties  paid  to  him 
uring  his  possession  of  the  term.  Elias  v. 
Snotodcn  Slate  Quarries  Company^  8  Ch.  D. 
521  ;  38  L.  T.  871  ;  26  W.  R.  86^— C.  A. 
Affirmed,  4  App.  Cas.  454  ;  48  L.  J.,  Ch.  811  ; 
41  L.  T.  289 ;  28  W.  R.  54. 

Vo  Bight  in  Letiee  to  Iig'nre  Xaation-lionM.} 
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—The  land  was  at  the  date  of  the  lease  (in  1842) 
mortgaged  in  fee ;  the  mortgagor  and  mortgagee 
joined  in  the  mining  lease.  In  1856  the  mortgage 
was  tranaf erred  to  the  plaintiffs,  with  a  restriction 
against  their  calling  in  the  mortgage-mohey  until 
1863 : — Held,  that  they  might  sue  to  restrain 
damage  to  the  mansion-house  from  the  working 
of  the  mines.  Dug  dale  v.  Robertson,  3  Kay  k.  J. 
695  ;  3  Jur.,  N.  8.  687. 

4.  Besebvations  in. 

Of  Sent  and  BoynltiM.] — ^A  mining  lease  con- 
tained the  following  covenant : — That  the  lessees 
should  deliver,  quarterly,  to  the  landlord,  two 
equal  thirteenth  parts  of  all  coal  which  should  be 
raised,  or  should  pay  him,  quarterly,  the  value  in 
money  :  provided,  that,  in  case  at  the  end  of  the 
first  quarter  of  any  year  such  deliveries  or  pay- 
ments should  not  have  equalled  in  value  or 
amount  382. 10«.,  then  the  lessees  should  also  pay 
at  the  end  of  every  such  quarter  such  additional 
rent  or  sum  of  money  as  would  make  up  38/.  104. ; 
and  in  case  at  the  end  of  the  second  quarter  such 
deliveries  or  payments  for  that  and  the  preceding 
quarter  should  not  have  equalled  in  amount  75/., 
then  the  lessees  should  also  pay  at  the  end  of 
every  such  second  quarter  such  further  sum  as 
would  make  up  75/. ;  and  in  case  at  the  end  of 
the  third  quarter  such  deliveries  or  payments  for 
that  and  the  two  preceding  quarters  should  not 
have  equalled  in  amount  or  value  lllZ.  l(Xr.,  then 
the  lessees  should  pay  at  the  end  of  every  third 
quarter  such  further  sum  as  would  make  up 
lUZ.  lOf. ;  and  in  case  on  the  24th  day  of  June 
in  any  year  the  deliveries  and  payments  for  that 
and  the  three  preceding  quarters  should  not 
have  equalled  in  amount  or  value  150/.,  then  the 
lessees  should  pay  on  24th  day  of  June  such  an 
additional  rent  or  sum  as  would  make  up  150/., 
it  being  the  intent  and  meaning  of  the  parties  to 
the  lease  that  the  royalties  reserved  should  always 
amount  to  150/.  per  annum  at  the  least : — Held, 
that,  in  calculating  the  amount  due  to  the 
plaintiff  at  the  end  of  each  vear,  the  excess  of 
royalty  above  38/.  10*.  occumng  in  one  quarter 
was  not  to  be  set  against  the  deficiency  in  a 
previous  quarter,  and  deducted  from  the  sum 
payable  to  the  plaintiff  in  respect  of  the  latter 
quarter.  BUhop  v.  ffoodwin,  14  M.  &  W.  260  ; 
14  L.  J.,  Ex,  290. 

The  owner  of  land,  with  mines  underneath 
the  sur&ce,  granted  a  lease  of  part  of  his 
land,  and  the  mines  under  it,  to  the  Ponty- 
pool  Iron  Company,  carrying  on  the  manu- 
mcture  of  iron.  The  lease  contained  this  cove- 
nant :  ^  yielding  and  paying  to  the  lessor,  his 
heirs  and  assigns,  for  every  quantity  of  2,520  lbs. 
of  coal,  ironstone,  fireclay,  limestone,  building 
«tone,  or  any  other  mines  or  minerals,  the  pro- 
duce of  any  lands  or  mines  not  intended  to  be 
included  in  the  present  demise,  but  which  shall 
be  raised  within  the  distance  of  twenty  miles 
from  any  part  of  the  premises  hereinbefore  ex- 
pressed 'to  be  demised,  and  shall  be  brought 
through,  orer,  or  under  the  lands,  mines,  and 
premises,  the  royalty  or  sum  of  one  halfpenny." 
The  company  afterwards  granted  an  under-lease 
of  a  part  of  the  surface  of  the  land  to  a  railway 
company,  which  made  sidings  thereon,  for  the 
purpose  of  more  conveniently  and  safely  shunting 
trains  for  a  time,  before  forwarding  them  to  their 
destination.  Trains  containing  minerals  raised 
within  the  twenty  miles   (often   mixed  with 


minerals  in  no  way  coming  within  the  words  of 
the  covenant,  and  sent  by  other  companies  upon 
the  line)  were  frequently,  for  safety  and  conve- 
nience, shunted  for  a  time  on  the  sidings  formed 
on  the  land,  and  afterwards  taken  out  and  con- 
veyed to  their  destination : — Held,  that  the 
minerals  raised  within  the  described  distance 
did  come  within  the  words  of  the  covenant, 
even  though  brought  on  the  land  only  for  the 
temporary  purpose  of  being  shunted  there,  and 
were  theniore  liable  to  the  payment  of  the 
royalty.  Orcat  Wfitterfi  Ralhoay  Company  v. 
Rou4t,  4  L.  R.,  H.  L.  650 ;  39  L.  J.,  Ch.  553  ;  23 
L.  T.  360 ;  19  W.  R.  169. 

A.  demised  to  B.  for  fifty  years  all  his  right 
and  interest  in  the  coals  and  other  minerals  in 
an  estate,  in  as  ample  a  manner  as  was  demised 
to  him.  A.,  by  D.,  yielding  and  paying  yearly  for 
every  ton  of  coal  that  should  be  worked,  raised 
or  got  by  B.,  in  each  year,  not  exceeding  -13,000 
tons  in  any  year,  M,  per  ton,  or  yielding  and 
paying  that  amount  of  money,  viz.  433/.  6«.  8r/., 
each  year  as  fixed  rent,  whether  the  coal  should 
be  worked  or  not ;  and  for  every  ton  of  coals  that 
should  be  worked,  raised  or  got  in  each  year, 
above  13,000  tons,  9^/.  per  ton :  and  B.  covenanted 
that  he  would  raise  and  work  13,000  tons  of  coal 
in  each  year,  and  pay  8«/.  per  ton  rovalty  for  the 
same,  or  would  pay  that  amount  ox  money,  viz. 
433/.  64.  8</.,  each  year  as  a  fixed  rent,  whether 
the  coals  were  worked  or  not.  There  was  a 
distinct  reddendum  and  covenant  for  payment  of 
rent  in  respect  of  other  minerals.  In  an  action 
on  this  indenture,  the  breach  assigned  was,  that 
B.  did  not  raise  or  work  13,000  tons  of  coal  in 
each  year,  and  pay  at  the  rate  of  %d,  per  ton  for 
the  same,  or  pay  that  amount  of  money,  viz. 
433/.  6«.  8</.,  each  year  as  a  fixed  rent,  whether 
the  coals  were  worked  or  not,  but  on  the  contrary 
thereof,  216/.  \Zs,  ^d,  of  the  rent  for  half  a  year 
became  due  and  was  unpaid : — Held,  first,  that 
the  whole  rent  claimed  was  payable,  although 
the  mine  was  so  exhausted  that  the  lessee  could 
not  raise  13,000  tons  of  coal  in  a  year.  Bute 
(^Marquu)  v.  Thompson,  13  M.  &  W.  487 ;  14 
L.  J.,  Ex.  487. 

Held,  secondly,  that  the  breach  was  well  as- 
signed,   lb. 

Coal  mines  were  demised  at  a  royalty  per  ton 
upon  the  coal  which  might  be  got,  and  also  at  & 
rent  of  300/.  a  year,  or  so  much  thereof  as,  with 
the  royalty,  should  amount  to  that  sum,  such  rent 
of  300/.  to  be  a  minimum  rent  for  the  coal  demised, ' 
and  the  lessee  covenanted  to  pay  the  rents  and  to 
work  the  mine  : — Held,  that  a  court  of  equity 
would  not  restrain  an  action  by  the  lessor  for  the 
minimum  rent,  although  the  coal  proved  to  be 
not  worth  the  expense  of  working ;  but  that  if 
the  lessor  was  to  sue  upon  the  lessee's  covenant 
to  work  the  mine  the  court  would  interfere. 
RidgvMy  v.  Sneyd,  1  Kay,  627. 

A  lessee  of  mine  A.  took  a  lease  of  B.,  an 
adjoining  mine,  from  the  plaintiff,  by  which  he 
was  entitled  to  get  the  coal  from  the  B.  mine  at  a 
certain  rent,  and  also  to  be  at  liberty  to  bring  the 
coal  got  in  the  A.  mine  to  the  surface  by  way  of 
outstroke  through  the  B.  mine,  on  payment  of  l|r/. 
per  ton  for  outstrokes,  watercourse  rent  and  shaft 
rent.  No  rent  was  to  be  paid  for  any  coal  got 
from  the  B.  mine  which  should  be  used  or  con- 
sumed on  or  for  any  engine  employed  in  working 
or  carrying  on  tlie  mines  demised  : — Held,  that  no 
rent  was  payable  for  coal  used  in  working  the 
engine  of  the  B.  mine  when  employed  in  bringing 
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up  the  coal  from  the  A.  mine,  such  engine  being  at 
the  same  time  used  for  keeping  the  B.  mine  free 
from  water.     Senhtm^  v,  Harru^  5  L.  T.  635. 

Of  Way-leaves.] — ^A  lease  of  waste  land  of  a 
manor  recently  inclosed  by  the  lessee,  contained 
a  reservation  to  the  lessor,  the  lord  of  the  manor, 
of  the  mines  and  quarries,  with  full  power  to  win 
and  work  the  same,  with  free  way-leave  and 
passage  to,  from  and  along  the  same,  on  foot  or 
on  horseback,  with  all  manner  of  carriages  ;  and 
a  covenant  by  the  lessor,  that  in  working  the 
mines  and  using  the  liberties  and  privileges 
reserved,  he  would  do  as  little  damage  and  spoil 
to  the  soil  and  herbage  of  the  premises  demised 
as  he  conveniently  could  : — Held,  that  the  lessor 
and  those  claiming  under  him  were  entitled  not 
merely  to  a  right  of  wXy  for  the  purpose  of 
working  the  reserved  minerals,  but  to  an  absolute 
way-leave  which  might  rightfully  be  used  for 
the  purpose  of  working  minerals  not  under  the 
demised  property.  Provd  v.  Bates,  34  L.  J.,  Ch, 
406  ;  13  L  T.  61. 

Held,  also,  that  the  lessee  was  entitled  to  sup- 
port for  the  sur&ce  of  the  land,  as  incident  to  the 
demise  thereol    lb. 


5.  Other  Mattbbs  Relating  to. 

Speclfle  Performanoe,  Warranty.] — ^A.,  on  the 
application  of  B.  and  C.,  agreed  to  grant  them  a 
lease  of  a  vein  or  seam  of  coal,  called  the  S. 
vein, "  about  two  feet  thick,  with  the  overlying 
and  underlying  beds  of  clay,"  on  and  under  a 
&rm  called  X.,  at  lOOZ.  per  annum  as  certain  or 
dead-rent,  and  royalties  of  9rf.  per  ton  for  the 
coal  and  4<f .  per  ton  for  the  clay ;  the  lessees  to 
have  any  part  of  the  farm  at  the  rent  of  10/.  per 
acre,  and  to  expend  not  less  than  500/.  in  the 
erection  of  a  manufactory  and  buildings  for  the 
purpose  of  working  the  coal  and  clay  ;  way-leave 
of  \d,  per  ton  for  foreign  coal  and  clay  ;  lessees 
to  have  power  to  determine  the  lease  at  the  end 
of  three  years  on  giving  one  year's  notice.  On 
action  by  A.  for  specific  performance,  B.  and  0. 
alleged  that  the  B.  vein  aid  not  exist  under  the 
farm,  and  it  was  proved  that  on  search  it  had  not 
been  found,  but  counter-evidence  was  given  to 
shew  that  the  searches  were  insufficient : — Held, 
that,  under  the  agreement,  B.  and  G.  had,  in 
consideration  of  the  dead-rent  reserved,  obtained 
a  licence  to  enter  and  search  for  the  vein,  but  not 
a  warranty  that  such  vein  was  to  be  found  ;  and, 
accordingly,  that  A.  was  entitled  to  specific  per- 
formance of  the  contract  whether  the  S.  vein 
existed  or  not.  Jefferys  v.  Fairs^  4  Ch.  D.  448  ; 
46  L.  J.,  Ch.  113  ;  36  L.  T.  10  ;  .25  W.  R.  227. 

Cannot  be  Beeiited  on  gronnd  of  Xine 

Mng  WorthloM.] — A  person  contracting  for  the 
lease  of  a  mine  cannot  resist  its  performance,  on 
the  ground  of  his  ignorance  of  mining  matters, 
and  of  the  mine  turning  out  worthless.  Haywood 
V.  Cope,  25  Beav.  140  ;  27  L.  J.,  Ch.  468  ;  4  Jur., 
N.  S.  227. 

The  taking  possession  of  a  mine  by  the  intended 
lessee  is  not  an  acceptance  of  the  title.    lb, 

A.  had  worked  the  coal  under  his  estate,  but 
abandoned  it  as  unprofitable.  Twenty  years 
afterwards  6.  cleared  the  pit  and  examined  the 
coal  in  the  shaft  with  two  other  persons  and 
subsequently  contracted  for  a  lease.  The  colliery 
turned  out  worthless  : — Held,  that  B.  could  not 


resist  a  specific  performance  on  the  ground  that 
A.  had  not  communicated  the  fact  of  his  having 
worked  the  mine  and  found  it  unprofitable* 
lb. 


Restraining   LeAee   from    Ceaaing   to 


Pnmp.] — In  an  action  for  specific  performance 
of  an  agreement  to  grant  a  colliery  lease  where 
the  lessee  had  long  retained  possession,  and  had 
worked  the  coal  and  then  threatened  to  cease 
pumping : — Held,  that  a  motion  for  an  injunction 
to  restrain  the  lessee  from  ceasing  pumping  was 
a  proper  motion  for  the  preservation  of  the  pro- 
perty pending  the  action  under  Ord.  LI  I.  r.  3* 
The  motion  having  been  ordered  to  stand  over 
until  the  trial,  the  colliery  had  become  drowned 
before  it  could  be  heard,  owing  to  a  cross- 
examination  of  the  plaintiff's  witness  by  the 
defendant: — Held,  that  it  was  proper  at  the 
triid  to  make  the  costs  of  the  motion  costs  in  the 
action.  Strelley  v.  Pearson,  15  Ch.  D.  113  ;  49 
L.  J.,  Ch.  406  ;  43  L.  T.  156  ;  28  W.  R.  752. 

Bights  of  BeversionerB.] — A  lessor  uf  a  mine 
may  maintain  an  action  against  his  lessee  for  an 
injury  to  the  reversion  by  improperly  working 
the  mine,  notwithstanding  that  the  injury  is  also 
a  breach  of  the  lessee's  covenant  upon  which 
the  lessor  might  have  sued.  Marker  v.  Xenricky 
13  C.  B.  188  ;  22  L.  J.,  C.  P.  129  ;  17  Jur.  44. 

Binding  Character  and  Effect  of  Lease  on. 
Company.] — ^A  lessor  granted  a  lease  or  licence 
to  mine  under  lands  to  two  persons  as  trusteea 
for  a  mining  company.  The  company  repu- 
diated the  lease,  and  alleged  that  they  were 
entitled  to  mine  under  the  custom  of  the  district 
independently  of  the  lease,  and'  proceeded  to- 
mine  accordingly.  The  applicability  of  the  cus- 
tom to  the  particular  lands  was  disputed  by  the 
lessor.  He  filed  a  bill  against  the  surviving 
trustee  and  the  managing  committee  of  the  com- 
pany, praying  that  the  lease  might  be  declared 
binding,  not  only  at  law  on  the  trustee,  but  also 
in  equity  on  the  partners  in  the  company,  and 
that  the  trustee  at  law  and  the  other  defendants 
in  equity  were  bound  by  the  covenants  in  the 
lease  ;  the  bill  also  prayed  an  account,  and  that 
the  trustee  or  the  company  might  be  ordered  to 
pay  to  the  lessor  the  royalty  to  which  he  waa 
entitled  under  the  lease,  and  an  injunction  to 
restrain  the  working  of  the  mine  except  in  ac- 
cordance with  the  lease : — Held,  that  the  lease 
must  be  treated  as  binding  in  equity  on  the 
company,  and  a  decrac  was  made  in  accordance 
with  the  prayer  against  the  company.  Wright 
V.  Pitt,  12  L.  R.,  Eq.  408  ;  40  L.  J.,  Ch.  558  ;  25 
L.  T.  13  ;  20  W.  R.  27. 

Liability  of  Assignees.  ] — A  mining  licence  was^ 
granted  by  deed  to  three  persons  as  joint  tenants^, 
and  the  licensees  covenanted  jointly  and  severally 
to  pay  compensation  in  respect  of  damage  to  the 
suiiace.  Two  out  of  the  three  licensees  assigned 
over.  Damage  having  been  done : — Held,  that 
the  convenantwas  one  running  with  the  subject- 
matter  of  the  grant,  and  that  the  assignee  troia 
the  two  licensees  was  liable  under  the  covenant 
for  the  whole  compensation  due  to  the  grantoc.. 
Korval  v.  Pasroe,  34  L.  J.,  Ch.  82. 

A  mining  lease  contained  a  covenant  by  the 
lessee  not  to  assign  without  the  consent  of  the 
lessor.  The  lessee  made  an  agreement  with  three- 
other  persons  to  give  up  his  right  in  the  lease  to- 
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them,  and  to  execute  all  necessary  deeds  to  carry 
the  arrangement  into  effect,  and  that,  in  the 
meantime,  the  agreement  should  have  the  same 
force  as  if  such  deeds  had  heen  executed.  No 
consent  of  the  lessor  had  heen  obtained,  nor 
were  any  such  deeds  executed.  The  three  entered 
into  possession  and  worked  the  mines,  and  after 
a  time  they  assigned  their  interest  in  the  mines 
and  other  property  comprised  in  the  lease  to  a 
man  of  straw  : — Held,  that  the  three  being  mere 
equitable  assignees  of  the  lease  were  not  liable 
to  the  lessor  for  the  rents  and  covenants  in  the 
original  lease  for  the  time  they  were  in  posses- 
sion of  the  property.  Cox  ▼.  BUhop,  8  De  G., 
M.  &  G.  815  ;  26  L.  J.,  Ch.  389  ;  3  Jur.,  N.  S.  499. 

"  Works  or  Ways  or  Beads  "—What  included 
in.] — A  lease  of  coal  mines  and  ironworks  con- 
tained a  covenant  by  the  lessee,  to  yield  up  to 
the  lessor,  at  the  expiration  or  other  sooner 
determination  of  the  term,  all  ways  and  roads 
in  or  under  the  demised  hereditaments,  in  such 
good  order,  repair  and  condition  as  that  the 
coal  and  ironworks  might  be  continued  and 
carried  on  by  the  lessor: — Held,  that  tram- 
plates,  &8tejied  to  iron  or  wooden  sleepers, 
which  were  not  let  into  the  ground,  but  rested 
thereon,  were  not  included  in  the  terms  ^*  works  or 
ways  or  roads,"  and  consequently  might  be  taken 
up,  sold  or  remoVed  by  the  lessee.  Beaufort  (Dvke) 
V.  Bates,  3  De  G.,  F.  &  J.  381 ;  31  L.  J.,  Ch.  481. 

Ezoeption  of  Surface  of  Land.] — Where  mines 
were  altogether  excepted  out  of  a  demise  of  the 
surface :— Held,  that  the  rights  of  the  owner  of 
the  sur&ce  and  the  owner  of  the  mines  did  liot 
in  any  way  differ  from  those  of  the  owners  of 
adjoining  closes,  who  are  strangers  in  title,  e&ch 
of  whom  is  entitled  to  the  water  found  upon  his 
land,  but  neither  of  whom  is  entitled  to  complain 
of  the  loss  of  that  water  by  natural  percolation 
set  in  motion  by  his  neighbour's  excavations ; 
for  it  makes  no  difference  whether  the  respective 
closes  are  adjacent  vertically  or  laterally,  and 
the  grant  of  the  surface  cannot  carry  with  it 
more  than  the  ownership  of  the  entire  soil 
would.  Ballacorkuh  Silver,  Lead,  and  Copper 
Mining  Company  v.  Bumbell,  5  L.  R.,  P.  C.  49  ; 
43  L.  J.,  P.  C.  19  J  29  L.  T.  658 ;  22  W.  R.  277— 
P.O. 


V.  WORKING  AND  WINNING  MINES. 
A.  BY  LESSEES,— See  ante,  IV. 

B.  BY  OTHERS. 

1.  Rights  and  Obligations  of  Adjoining 

Owners. 

a.   Biffht  to  Support. 

Generally.] — It  is  the  natural  right  of  each 
of  the  owners  of  adjoining  mines,  where  neither 
mine  is  subject  to  any  servitude  to  the  other,  to 
work  his  own  mine  in  the  manner  which  he 
deems  most  convenient  and  beneficial  to  him- 
self, although  the  natural  consequence  may  be 
that  some  prejudice  will  accrue  to  the  owner  of 
the  adjoining  mine,  so  long  as  such  prejudice 
does  not  arise  from  the  negligent  or  malicious 
conduct  of  his  neighbour.  Smith  v.  Kenrich,  7 
C.  B.  515  ;  18  L.  J.,  C.  P.  172  ;  13  Jur.  362. 


The  right  of  a  person  to  the  support  of  the 
land  immediately  around  his  house  is  not  in  the 
nature  of  an  easement,  but  is  the  ordinary  right 
of  enjoyment  of  property,  and  till  that  is  inter- 
fered with,  he  has  no  le^  ground  of  complaint, 
although  in  fact  something  may  have  been  done 
which  (without  his  knowledge)  has  occasioned 
results  that  will  afterwards  affect  his  property. 
Backhouse  v.  BoTwmi,  9  H.  L.  Cas.  503  ;  34  L.  J., 
Q.  B.  181  ;  7  Jut.,  N.  S.  809  ;  4  L.  T.  754  ;  9 
W.  R.  769. 

The  title  of  the  owner  of  surface  land  may  be 
so  acquired  as  to  qualify  the  prim&  facie  right 
to  support  from  the  subjacent  strata,  and  to 
deprive  him  and  those  claiming  under  him  of 
an  action  for  damage  caused  by  the  working  of 
the  minerals  underneath.  Rowhotham  v.  WiUon, 
6  El.  &  Bl.  593 ;  25  L.  J.,  Q.  B.  362 ;  2  Jur., 
N.  S.  736.  Affirmed  on  appeal,  8  El.  k,  Bl.  123  ; 
27  L.  J.,  Q.  B.  61— Ex.  Ch. ;  and  8  H.  L.  Cas.  348  ; 
30  L.  J.,  Q.  B.  49  ;  6  Jur.,  N.  S.  695. 

The  principle  of  law  .to  be  deduced  from  the 
authorities  is,  that  a  grant  or  a  reservation  of 
mines  in  general  terms  confers  a  right  to  work 
the  mines,  subject  to  the  obligation  of  leaving  a 
reasonable  support  to  the  suilace  as  it  exists  at 
the  time  of  such  grant  or  reservation ;  and,  in 
the  absence  of  any  express  stipulation  enlarging 
or  diminishing  the  right,  the  surface  owner  is 
entitled  to  such  reasonable  support  from  the 
subjacent  strata  for  the  surface  in  the  state  in 
which  it  existed  at  the  time  when  the  titles  to 
the  mines  and  to  the  surface  came  into  different 
hands.  Ri4)hards  v.  Jenkins,  18  L.  T.  437 ;  17 
W.  R.  30. 

The  reservation  of  mines  to  A.  in  a  lease  of 
the  surface  to  B.,  giving  A.  the  right  of  sinking 
for  and  carrying  away  the  minerals,  making 
compensation  for  any  injury  thereby  done  to  the 
surface  or  otherwise,  applies  only  to  acts  done 
upon  the  surface,  such  as  sinking  pits,  or  other 
measures  in  order  to  obtain  access  to  the  minerals, 
and  not  to  underground  workings.    lb. 

By  a  deed  executed  in  1799,  the  lord  of  a 
manor  granted  copyholds  in  fee,  reserving  all 
mines  and  minerals  within  and  under  the  pre- 
mises, with  full  liberty  of  ingress,  egress,  and 
regress  to  and  for  the  grantor,  his  heirs,  and 
assigns,  to  dig  and  search  for,  and  to  take,  use, 
and  work  the  excepted  mines  and  minerals : — 
Held,  that  the  grantor  was  not  entitled  to  get 
the  china  clay,  inasmuch  as  it  could  be  got  only 
in  a  manner  utterly  destructive  of  the  surface, 
and  as  the  deed  did  not  clearly  reserve  to  him 
power  to  destroy  the  surface,  and  did  not  con- 
tain any  provision  for  making  compensation  for 
injury  done  to  the  surface.  Mext  v.  CHll,  7  L.  R., 
Ch.  699 ;  41  L.  J.,  Ch.  761  ;  27  L.  T.  291  j  20 
W.  R.  957. 


Bight  to  Iignnetion.]— The  lord  of  the 


manor  granted  a  licence  to  certain  persons  to 
get  china  clay  under  the  premises  comprised  in 
the  deed  of  1799,  and  under  the  adjoining  waste 
land,  and  the  licensees  had  entered  on  the 
premises,  but  the  grantor  asserted  that  they 
had  done  so  by  mistake,  and  that  neither  he 
nor  they  had  any  present  intention  of  getting 
china  clay  on  the  premises,  though  he  claimed 
to  be  entitled  to  do  so : — Held,  that  this  was 
such  a  threat  as  to  empower  the  court  to  grant 
an  injunction  to  restrain  the  grantor  and  his 
licensees  from  getting  china  clay  from  the 
premises  comprised  in  the  deed  of  grant.    lb. 
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\Vliere  hooscs  of  the  plaintiffs  were  injured  by 
mining  operations  of  the  defendant  in  adjoining 
land,  which  would  have  caused  the  soil  to  sub- 
side without  the  additional  weight  of  the  houses, 
a  decree  was  made  for  perpetual  injunction,  and 
for  compensation.    Hunt  v.  Peake^  1  Johns.  705. 

When  Iignrj  the  Seivlt  of  Prior  Workingt.  ]— 

Between  the  laud  of  the  plaintiffs  and  that  of 
the  defendants,  who  were  owners  of  a  colliery, 
there  was  an  intermediate  piece  of  land,  the  coal 
under  which  had  been  worked  out  some  years 
before  by  a  third  party.  The  effect  of  the  cavity 
in  the  intermediate  land  was,  that  when  the 
defendants  worked  the  coal  under  their  land, 
subsidence  was  caused  in  the  surface  of  the 
plaintifEs'  land.  It  was  admitted  that  if  the 
intermediate  land  had  been  in  its  natural  state 
no  injury  would  have  been  caused  to  the  plain- 
tiffs by  the  defendants'  workings : — Held,  that 
the  plaintiflEs  had  no  right  of  action  against  the 
defendants.  Birmingham  (^Mayor^  S'c.)  v.  Allen, 
6  Ch.  D.  284 ;  46  L.  J.,  Ch.  673 ;  37  L.  T.  207 ;  25 
W.  R.  810— C.  A. 

Extent  of  Bight  of  Bapport]— The  support  to 
which  a  landowner  is  entitled  from  the  adjacent 
land  is  confined  to  such  an  extent  of  adjacent 
land  as  in  its  natural  undisturbed  state  is  suffi- 
cient to  afford  the  requisite  support.    lb. 

Within  what  lime  Eight  to  Support  ii  Ae- 
qnired.] — The  plaintiff's  house  was  built  (more 
than  twenty  years  before)  upon  land  under  which 
coal  mines  had  been  worked,  according  to  the 
custom  of  the  country,  leaving  the  soil  weaker 
than  it  would  otherwise  have  been.  The  defen- 
dant knowing  this,  worked  his  coal  mines  under 
land  adjacent  (but  not  immediately  adjoining), 
so  as  to  cause  the  soil  intei*vening  to  give  way, 
and  thus  to  cause  the  soil  under  the  foundation 
of  plaintiff's  house  also  to  give  way  ; — Held,  that 
the  defendant  was  liable  ;  and  semble,  that  after 
twenty  years  a  house  acquires  a  right  to  the 
lateral  support  of  the  soil  around  it.  Browne 
V.  i2tfW?w,  4  H.  &  N.  186  ;  28  L.  J.,  Ex.  260. 

The  plaintiff  in  1824  built  a  house  on  a  cer- 
tain  waste,  and  in  the  following  year  obtained 
a  grant  from  the  crown  of  the  surface,  except- 
ing mines.  The  house  was  about  thirty  yards 
from  a  quarry.  In  1840,  the  tenant  of  the  owner 
of  the  minerals,  who  claimed  a  right  to  take 
the  minerals  without  making  compensation  for 
damage  to  the  surface,  began  to  get  stone  from 
under  the  house,  in  consequence  of  which  and 
of  the  blasting  operations  the  house  became  un- 
tenantable. In  1853,  the  defendant  cut  away 
the  supports  which  had  been  left  under  the 
house,  and  the  house  fell  in.  The  judge  left  the 
question  to  the  jury,  who  found  that  the  plain- 
tiff had  enjoyed  the  right  of  support  for  his 
house,  on  the  foundations  on  which  it  stood, 
without  interruption  for  twenty  years.  On 
motion  for  a  new  trial,  on  the  ground  that  the 
judge  ought  to  have  told  the  jury  that  the  en- 
joyment was  contentious  and  not  as  of  right : — 
Held,  that  the  question  was  properly  left  to  the 
jury.  Rogers  v.  Taylor,  2  H.  &  N.  828  ;  27  L.  J., 
Ex.  173. 

See  also  Bell  v.  Love,  ante,  coL  421. 

If  a  party  builds  a  house  on  his  own  land, 
which  has  previously  been  excavated  to  its  ex- 
tremity for  mining  purposes,  he  does  not  acquire 


a  right  to  support  for  his  house  from  the  ad- 
joining land  of  another,  at  least  not  until 
twenty-one  years  have  elapsed  since  the  house 
first  stood  on  the  excavated  land,  and  was  in 
part  supported  by  the  adjoining  land,  so  that  a 
grant  by  the  owner  of  the  adjoining  land,  of 
such  right  to  support,  may  be  inferred,  for  ri^ts 
of  this  sort  can  have  their  origin  only  in  grant. 
Partridge  Y.  Scott,  3  M.  &  W.  220  ;  1  H.  &  H.31. 

Snrfaoe  and  Minorali  belonging  to  Diflbrent 
Ownon.] — Where  the  surface  of  land  belongs  to 
one  man,  and  the  minerals  underneath  it  belong 
to  another,  no  evidence  of  title  appearing  to 
regulate  or  qualify  their  rights  of  enjoyment, 
the  owner  of  the  minerals  cannot  remove  them 
without  leaving  support  sufficienfto  maintain  the 
surface  in  its  natural  state.  Hun{friet  v.  Brogden, 
15  Q.  B.  739  ;  20  L.  J.,  Q.  B.  10 ;  16  Jur.  124. 

If  the  surface,  while  unincumbered  by  build- 
ings, and  in  its  natural  state,  subsides  and  is 
injured  by  the  removal  of  the  subjacent  mineral 
strata,  although  the  operation  may  not  have  been 
conducted  negligently,  nor  contraiy  to  the  cus- 
tom of  the  country,  the  owner  of  the  surface 
may  maintain  an  action  against  the  owner  of 
the  minerals  for  the  damage  sustained  by  the 
subsidence.    Ih. 

Where  the  surface  of  land  and  the  minerals 
under  it  belong  to  different  owners,  the  owner  of 
the  surface  is  prim&  &cie  entitled  to  support 
from  the  subjacent  strata  ;  and  the  owner  of  the 
minerals  in  working  them  is  bound  to  leave  suffi- 
cient support  for  the  surface  in  its  natural  state 
Smarh  v.  Morton,  5  El.  &  Bl.  30  ;  3  C.  L.  R. 
1004  ;  24  L.  J.,  Q.  B.  260  ;  1  Jur.,  N.  S.  825. 

A  deed  of  the  9th  December,  1671,  which 
severed  the  surface  from  the  minerals,  contained 
a  reservation  of  the  mines  to  the  grantor,  with 
free  and  full  power  and  liberty  to  work,  sink, 
dig  for  or  win  the  same,  and  to  drive  drifts, 
make  water-courses,  or  do  any  other  act  neces- 
sary or  convenient  for  the  working,  winning  or 
{  getting  the  same,  with  a  covenant  by  the  grantor 
to  pay  to  the  grantee  treble  the  damages,  loss  or 
prejudice  which  the  grantee  should  sustain  by 
reason  of  such  digging  or  working: — Held,  that  the 
reservation  was  subject  to  the  implied  right  of 
the  grantee  of  the  surface  to  support  from  the 
minerals,  and  did  not  empower  the  grantor  to 
remove  the  whole  of  the  minerals  without 
leaving  a  support  for  the  sui-face.    Ih. 

Where  an  owner  of  land  has  granted  the 
suiface,  reserving  the  coal  mines  and  seams  of 
coal,  and  a  right  of  entry  for  the  purpose  of 
working  and  winning  the  same,  making  compen- 
sation for  the  damage  caused  in  so  doing,  he  is 
not  entitled  to  work  out  all  the  coal  so  as  to 
cause  the  surface  to  sink,  unless  the  established 
course  and  practice  of  good  mining,  at  the 
time  of  the  reservation,  justifies  him  in  so 
doing.     lb. 

Ad^Roent  and  Bnbjacent  Xines— Bights  of 
Owners.] — The  rights  and  obligations  of  the 
owner  or  occupier  of  adjacent  and  subjacent 
mines  are  not  the  same.  The  surface  owner  is 
entitled,  as  against  the  occupier  of  adjacent 
mines  or  surface,  to  that  support  only  which  the 
adjacent  land  and  mines  afford  to  his  property 
in  its  natural  condition,  and  can  acquire  a  right 
to  support  for  buildings  on  his  land,  only  by 
possession  or  enjoyment  for  twenty  years.  The 
occupier,  therefore,  of  adjacent  mines,  working 
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himself,  his  heirs  and  assigns,  the  mines  under 
the  land,  with  power  to  work  them  without 
entering  on  the  land,  and  without  being  answei"* 
able  for  any  Id  jury  which  might  arise  to  the  land, 
or  to  any  buildings  which  should  at  any  time  be 
erected  upon  the  land,  by  reason  of  the  working 
of  the  excepted  mines,  and  without  being  liable 
to  any  actions  or  suits,  costs,  charges,  losses,  da- 
mages, or  expenses  on  account  of  any  such  injury 
or  damage.  In  granting  another  plot  of  land, 
part  of  the  same  property,  he  excepted  and  re- 
served the  mines,  with  power  to  work  them  with- 
out entering  on  the  land,  and  without  being 
answerable  for  any  injury  to  the  land  or  any 
buildings  thereon,  by  reason  of  working  the  ex- 
cepted mines,  or  liable  to  any  action  on  account 
of  such  injury  or  damage : — Held,  that  there 
were  express  contracts  entitling  the  grantor  t-o 
remove  the  vertical  support,  and  also  the  lateral 
support.  Williams  v.  Bagnallj  12  Jur.,  N.  S. 
987  ;  16  W.  R.  272. 

Held,  also,  that  a  grant  may  be  derogated  from 
by  express  agreement.    Ih. 


them  80  as  to  subvert  buildings  on  the  surface,  is 
not  liable  to  an  action  unless  the  buildings  have 
existed  for  twenty  years  before  the  working 
nvhich  has  caused  the  injury ;  whereas  the  sur- 
face owner  may  maintain  an  action  against  the 
subjacent  mine  occupier  for  an  injury  to  build- 
ings on  the  surface,  however  recently  erected,  if 
it  is  before  the  commencement  of  the  title  and 
poesessionof  the  occupier  of  the  mines.  Mi^ hards 
V.  Jenkint,  18  L.  T.  437  ;  17  W.  R.  30. 

Sight  of  the  Snrfaoe   Owner   to   neeesiary 
Snpport — EzpreM  OUigatioii  to  pay  Compenia- 
tioii.] — If  the  owner  of  a  piece  of  land  sells  the 
surface  and  reserves  the  minerals  below  it,  with 
power  to  get  them,  he  must,  if  he  intends  to 
have  the  power  of  destroynig  or  letting  down 
the  surface  by  subadence  in  getting  them,  frame 
his  power  in  such  language  that  the  court  may 
be  able  to  say  from  the  titles  that  such  was 
clearly  the  intention  of  the  parties.    A.  was  the 
owner  of  500  acres  of  land.    He,  in  ,1800,  feued 
the  whole  coal,  &c.,  therein  to  B.  with  full  power 
to  work  and  win  the  same,  and  for  that  purpose  to 
set  down  pits,  &c.,  but  expressly  provided  that 
B.  should  not  be  at  liberty  to  sink  pits,  or  break 
the  sur&oe  of  the  land  lying  on  the  north  of  a 
certain  line ;  with  full  power,  however,  to  work 
the  ooal  there,  provided  it  was  done  from  pits 
eituate  on  the  south  of  the  line,  without  breaking 
the  surface  of  the  land  on  the  north;  but  for 
the  "  whole  damage  and  injury  occasioned  by  the 
ioresaid  operations,^  A.  and  his  successors  '*  shall 
be  completely  paid  and  indemnified  by  "  B.     In 
1801  A.,  by  ^sposition  and  sale,  conveyed  to  C.'s 
predecessor  all  his  right  and  title  in  a  parcel  of 
land  situate  on  the  north  of  the  line,  reserving  to 
himself  and  his  feuars  the  liberty  to  take  the 
coal,  substantially  in  the  terms  given  above,  and 
providing  that  the  persons  carrying  on  these 
operations  were  to  be  liable  to  C.'s  predecessor 
**  for  the  whole  damage  thereby  occasioned  : " 
declaring  that  the  rules  contained  in  the  above 
feu  right  should  be  the  rule  of  settlement  between 
C.*s  predecessor  and  B.    In  1799  A.  had  feued  to 
another  predecessor  of  C.  a  parcel  of  land  con- 
tiguous to  tiie  above  and  also  to  the  north  of  the 
line,    under   reservation  of   the  minerals,  and 
with  liberty  to  work  the  same  "  so  as  not  to 
break  the  surface  of  the  said  lands  or  injure 
the  springs  therein,  upon  payment  to ''  C.'s  pre- 
deoessois  "  of  any  damage  that  may  be  occasioned 
to    the    said   lands    by   the   working   of   the 
minerals."    B.  claimed  an  absolute  right  to  work 
out  the  whole  of  the  coal,  under  the  obligation 
to  pay  C.  a  money  compensation  for  any  damage 
done  to.  the  suriace : — Held,    that    there    was 
nothing  in  the  titles  of  the  parties  which  had 
the  effect  of  taking  away  or  derogating  from  the 
common  law  right  of  the  owner  of  the  surface 
to  insist  that  the  owners  of  the  minerals  shall 
leave  sufficient  supports  to  sustain  the  surface 
uninjured  ;  and  that  the  provision  as  to  payment 
of  compensation  clearly  meant  payment  of  com- 
pensation for  damage  done  by  accident  or  negli- 
gence.   The  rule  established  in  Rotohotluim  v. 
WiUan    (8    H.  L.  Cas.   348),  and   Andrew  v. 
Buchanan  (2    L.    R.,  H.  L.,    Sc.    286),    cited. 
Aspden  v.  Seddon  (10  L.  R.,  Ch.  394),  approved, 
but  distinguished.    Dixon  v.  White,  8  App.  Cas. 
833— H.  L.  (Sc). 

XzproM  Contraet  toremovo  Supports.] — The 

grantor  of  certain  land,  excepted  and  reserved  to 


b.  Tnnndation  of  Mines. 

Effect  on  Covenaatf.] — ^A.  was  the  lessee  of 
mines.  B.  was  the  owner  of  a  mill  standing  on 
land  adjoining  that  under  which  the  mines  were 
worked.  He  desired  to  construct  a  reservoir, 
and  employed  competent  persons,  an  engineer 
and  a  contractor,  to  construct  it.  A.  had  worked 
his  mines  up  to  a  spot  where  there  were  certain 
old  passages  of  disused  mines ;  these  passages 
were  connected  with  vertical  shafts  which  com- 
municated with  the  land  above,  and  which 
had  also  been  out  of  use  for  years,  and  were 
apparently  filled  with  marl  and  the  earth  of  the 
surrounding  land.  No  caixs  was  taken  by  the 
engineer  or  the  contractor  to  block  up  these 
shafts,  and  shortly  after  water  had  been  intro- 
duced into  the  reservoir  it  broke  through  some  of 
the  shafts,  flowed  through  the  old  passages  and 
flooded  A.'s  mine : — Held,  that  A.  was  entitled  to 
recover  damages  from  B.  in  respect  of  this  injury. 
RylaiuU  v.  Fletcher,  3  L.  R.,  H.  L.  330 ;  37 
L.  J.,  Ex.  161. 

The  plaintiffs  took  a  lease  of  a  coal  mine  from 
the  defendant,  with  a  reservation  of  royalties 
and  a  sleeping  rent,  and  covenanted  to  work  the 
coal  "  in  a  fair,  honest  and  workmanlike  man- 
ner," and  to  use  **  all  reasonable  diligence,  .  .  . 
accidents  or  other  unavoidable  causes  excepted." 
Shortly  after  beginning  to  work  the  water  came 
in  in  such  quantities  that  though  they  made 
every  effort  to  get  rid  of  it,  they  could  not,  and 
were  forced  to  give  up  working  the  coal.  They 
paid  the  minimum  rent  for  some  time,  but  at 
length  the  defendant  refused  to  accept  it,  and 
brought  an  action  for  breach  of  covenant : — The 
court  granted  an  injunction  restraining  the 
action,  holding  that  there  had  been  no  material 
breach.  Simpson  v.  Itiglehy,  26  L.  T.  543  ;  20 
W.  R.  587.  See  «S.  C,  on  appeal,  27  L.  T.  695  ; 
20  W.  R.  993. 

Action  for  Injuries  done  by,  when  Maintain- 
able.]— The  defendants  worked  mines  in  tw^o 
places  (A.  and  B.),  B.  being  to  the  deep  of  A.,  to- 
wards which  the  water  from  A.  would  naturally 
flow  in  a  proper  course  of  working,  and  to  save 
pumping,  stopped  up  the  only  opening  between 
A.  and  B.,  so  as  to  dam  up  the  water  in  A., 
which  they  abandoned.    The  water  thus  dammed 
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up  rose  80  high  as  to  overflow  by  natural  gravi- 
tation into  the  plaintiffs'  mines,  through  open- 
ings made  by  their  predecessors  trespassing  in 
the  defendants*  mines  : — Held,  that  the  plain- 
tife  were  not  entitled  to  any  relief,  but  inasmuch 
as  the  defendants  had  in  the  first  instance,  and 
until  restrained  by  injunction,  used  artificial 
means  (pipes)  to  send  the  water  to  the  plaintiffs' 
mines,  the  bill  was  dismissed  without  costs. 
Lofftaw  V.  Stott,  39  L.  J.,  Ch.  834. 

The  rule  that  a  mine  owner  must  protect  him- 
self against  water  flowing  from  a  neighbouring 
mine  in  the  ordinary  course  of  mining  operations 
has  no  application  to  a  case  where  the  conse- 
quence of  a  man's  mining  operations  is  the 
tapping  of  a  river  bed,  and  the  precipitating  of 
the  water  of  the  river  into  his  own  mine  and 
thence  into  that  of  his  neighbour.  Orompton  v. 
Lea,  19  L.  R.,  Eq,  116  j  44  L.  J.,  Ch.  69  :  31 
L.  T.  469  ;  23  W.  R.  53. 

A  bill  alleged  that  the  result  of  certain  mining 
operations  of  the  defendant  must  inevitably  be 
the  tapping  of  a  river  bed,  and  the  consequent 
flooding  of  the  mines  of  the  defendant  and  the 
plaintiff ;  and  it  further  alleged,  in  substance, 
that  the  operations  in  question  were  not  legiti- 
mate mining  operations,  and  could  not  result  in 
any  good  to  the  defendant ;  and  it  prayed  for  an 
injunction  against  the  defendant : — Held,  that 
the  bill  was  sustainable.    Ih, 

The  owner  of  a  coal  mine  excavated  as  &r  as 
the  boundary  (which  he  was  by  custom  entitled 
to  do),  and  continued  the  excavation  wrongfully 
into  the  neighbouring  mine,  leaving  an  aperture 
in  the  coal  of  that  mine,  through  which  water 
passed  into  it  and  did  damage  : — Held,  that  the 
party  excavating  was  liable  in  trespass  for  break- 
ing into  the  neighbouring  mine,  but  not  in  an 
action  on  the  case  for  omitting  to  close  up  the 
aperture  on  his  neighbour's  soil,  though  a  continu- 
ing damage  resulted  from  its  being  unclosed. 
Clegg  v.  Dearden,  12  Q.  B.  576. 

An  owner  of  a  mine- at  a  higher  level  than  an 
adjoining  mine  has  a  right  to  work  the  whole  of 
his  mine  in  the  usual  and  proper  manner  for  the 
purpose  of  getting  out  the  minerals  in  any  part  of 
his  mine ;  and  he  is  not  liable  for  any  water  which 
flows  by  gravitation  into  such  adjoining  mine 
from  works  so  conducted.  But  he  has  no  right, 
by  pumping  or  otherwise,  to  be  an  agent  in 
sending  water  from  his  mine  into  the  adjoining 
mine.  Baird  v.  Williamson,  15  C.  B.,  N.  S.  376  ; 
33  L.  J.,  C.  P.  101  ;  10  Jur.,  Jf.  S.  152  ;  9  L.  T. 
412  ;  12  W.  R.  150. 

A  railway  company,  under  the  authority  of  an 
act,  took  for  its  line  ground  lying  over  mines,  not 
worked,  belonging  to  a  former  owner  of  the  sur- 
face. In  order  to  gain  the  level  of  its  line,  the 
company  took  away  a  stratum  of  clay,  and  left  a 
surface  of  porous  rock  ;  they  carried  on  the  line 
at  a  slight  ascent,  to  a  brook  at  some  distance, 
over  which  they  carried  the  line  by  a  flat  bridge, 
not  constructed  so  as  to  contain  the  waters  in 
times  of  flood.  Between  this  brook  and  the  sur- 
face of  the  mine  there  was  originally  a  rising 
ground,  through  which  the  company  made  a 
cutting  for  the  level  of  its  line.  Afterwards,  the 
owner  of  the  mines  began  to  work  them,  and  t^e 
line  began  to  sink  ;  the  company  kept  up  the 
level  of  the  line  by  heaping  ashes  and  such  sub- 
stances thereon,  and  on  the  drains  by  the  side  of 
the  line,  which  had  also  sunk.  The  company 
was  bound  to  keep  up  these  drains,  but  after  they 
had  sunk  did  not.    A  flood  came,  and  the  watere 


of  the  brook,  where  it  is  crossed  by  the  bridge, 
overflowing  the  girders,  were  carried  down  along 
the  hollow  of  the  line  and  of  the  drains  to  the 
spot  overlying  the  mines,  and  sinking  through 
the  porous  rock,  deluged  the  mines,  and  stopped 
the  works  : — Held,  that  the  owner  of  the  mines 
had  a  right  of  action  against  the  company  for  the 
injuries  arising  from  l^th  the  overflow  6om  the 
brook  and  the  fall  of  rainwater  on  the  spot,  and 
the  overflowings  of  springs  laid  open  in  the  cut- 
ting, and  that  his  remedy  did  not  lie  for  compen- 
sation under  the  act.  Bagnall  v.  London  and 
North'Western  Railioay  Company,  7  H.  &  N. 
423 ;  31  L.  J.,  Ex.  121  ;  8  Jur.,  N.  S.  16 ;  10 
W.  R.  232.  Afi&rmed  on  appeal,  1  H.  &  C.  544  ; 
31  L.  J.,  Ex.  480 ;  9  Jur.,  N.  S.  254  ;  9  L.  T.  419  ; 
10  W.  R.  802— Ex.  Ch. 

The  defendants,  the  owners  of  a  mining  pro* 
perty,  sank  a  shaft  by  which  they  tapped 
the  water  which  had  formerly  found  its  way 
into  certain  old  workings  on  their  own  ground,, 
and  had  tiien  percolated  into  the  plaintiffs' 
mines.  The  defendants  then  made  a  borehole 
at  the  bottom  of  the  shaft.  It  was  admitted 
that  the  making  of  it  was  not  in  due  course  of 
mining,  but  only  for  the  purpose  of  getting  rid 
of  the  water.  The  effect  of  the  borehole  was  to> 
let  off  the  water  into  the  above-mentioned  old 
workings  on  the  defendants'  ground,  whence  it 
percolated  into  the  plaintiffs'  works  in  the  same 
way  in  which  it  would  have  done  if  neither 
shaft  nor  borehole  had  ever  been  made  : — Held^ 
that  the  defendants  had  not  by  making  the 
shaft  so  appropriated  the  water  as  to  lay  them> 
selves  under  an  obligation  to  keep  it  from  coming 
upon  the  plaintiffs'  land,  and  that,  as  the  effect 
of  the  defendants'  operations  was  not  to  throw 
upon  the  plaintiffs'  land  any  burden  which  it 
had  not  borne  before,  the  plaintiffs'  case  failed. 
West  Cumherland  Iron  and  Steel  Company  v* 
Kenyon,  11  Ch.  D.  782  :  48  L.  J.,  Ch.  793 ;  40 
L.  T.  703— C.  A.  Reversing  6  Ch.  D.  773  ;  46 
L.  J.,  Ch.  850. 

A.  and  B.  were  lessees  under  the  same  land* 
ioid  of  the  minerals  under  two' adjacent  parts  of 
the  same  estate.  The  soil  over  the  mines  was  in 
its  natural  condition  impervious  to  water.  B.  so* 
worked  his  mine  that  the  surface  of  the  ground 
cracked  and  sank,  and  the  rainfall  and  surface 
water  flowed  through  the  fissures  and  found  its 
way  into  A.'s  mine,  which  was  at  a  lower  level 
than  B.'s  : — Held,  that  B.  was  not  liable  for  the 
damage  so  done  in  the  natural  course  of  user  of 
his  own  land.  Wilson  v.  Waddell.  2  App.  Cas. 
95  ;  35  L.  T.  639. 

Where  mineral  workings  have  caused  a  subsi- 
dence of  the  surface,  and  a  consequent  flow  o£ 
rainfall  into  an  adjacent  lower  coal-field,  the 
injuries,  being  entirely  from  gravitation  and 
percolation,  are  not  a  vaJid  ground  for  any  claim, 
of  damages.    lb. 

Where  there  is  an  agreement  between  the 
owner  and  his  tenant  that,  when  the  mines  are 
worked  out,  the  surface  shall  be  restored,  the 
owner  may  complain  if  it  is  not  restored ;  but 
that  gives  no  claim  to  any  one  else.    lb. 

An  action  was  brought  against  a  canal  com- 
pany by  the  owners  of  mines  lying  beneath  a 
canal  for  so  negligently  managing  the  canal  as. 
to  allow  water  to  escape  from  it  and  flood  the 
mines.  The  canal  was  constructed  by  a  com- 
pany under  the  provisions  of  a  local  act,  by 
which  it  was  enacted  that  if  any  proprietor  of 
mines  under  the  canal,  or  within  twelve  yards 
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of  either  side  of  it,  shoald  be  desirous  of  working 
them,  he  should  give  three  months'  notice  to  the 
company,  who,  if  they  failed  to  inspect  the 
mines  within  thirty  days,  should  be  considered 
as  permitting  them  to  be  worked  ;  and  if,  ou 
inspection,  they  refused  permission,  they  should 
be  compelled  to  purchase  the  same.  There  was 
a  proviso  in  working  the  mines,  "  No  injury  be 
done  to  the  navigation,  anything  therein  con- 
tained to  the  contrary  notwithstanding.*'  By 
the  compensation  clauses  of  the  act,  the  com- 
pany, in  making  the  canal,  was  to  do  as  little 
damage  as  possible,  and  to  make  satisfaction  for 
damage  sustained  by  the  owneis  of  the  lands, 
tenements  or  hereditaments  taken,  or  used  or 
prejudiced  by  the  execution  of  the  powers  of  the 
act,  and  compensation  was  made  payable  for  the 
damage  whidb  should  be  at  any  time  or  times 
whatsoever  sustained  by  the  owners  of  the 
lands,  &C.,  by  reason  of  making,  repairing  or 
maintaining  the  canal,  or  by  flowing,  leaking  or 
oozing  of  uie  water  over  or  through  the  banks 
of  the  canal  (on  complaint  made  within  six 
months  of  the  injury).  The  owners  of  the  mines 
gave  notice  of  their  intention  to  work  the  mines 
within  the  prescribed  distance  of  the  canal. 
The  company  did  not  inspect  the  mines,  and 
refused  to  purchase  them.  The  owners  pro- 
ceeded to  work  the  mines,  the  canal  being  then 
in  good  order,  and  watertight.  They  worked 
the  mines  in  the  usual  manner,  without  which 
they  could  not  have  had  the  full  benefit  of  the 
coal,  and  the  effect  of  such  working  was  to  let 
down  and  crack  the  bed  of  the  canal,  and  to  allow 
the  water  to  flow  into  and  cause  damage  to  the 
mines.  The  company,  during  the  working  of 
the  mines,  took  all  proper  precautions  to  keep 
the  canal  watertight : — Held,  that  the  company 
was  not  responsible  for  the  damage  to  the  mines, 
as  there  was  no  proof  of  any  negligence  on  their 
part,  or  of  anything  done  in  excess  of  their  sta- 
tutory powers.  Dvnm  v.  Birmingham  Canal 
C4fmpany,  8  L.  B.,  Q.  B.  42  ;  42  L.  J.,  Q.  B.  34  ; 
27  L.  T.  683  ;  21  W.  B.  26ft— Ex.  Ch. 


Brtraordinary  TUinfdll.j — ^A.'s  mines  adjoined 
to  and  communicated  with  B.'s,  and  in  the 
snifaoe  of  A.'s  land  were  hollows  and  openings, 
partly  caused  by  and  partly  made  to  facilitate 
A.*s  workings.  Across  the  surface  of  the  land 
there  ran  a  watercourse.  In  November,  1871,  the 
banks  of  the  watercourse  (wh*ich  were  sufficient 
for  all  ordinary  occasions)  burst,  in  consequence 
of  exceptionally  heavy  rains,  and  the  water 
escaped  into  and  accumulated  in  the  hollows  and 
openings,  where  the  rains  had  already  caused  an 
unusual  amount  of  water  to  collect,  and  thence 
by  fissures  and  cracks  water  passied  into  A.'s 
mines,  and  so  into  B.'s  mines.  If  the  land  had 
been  it  its  natural  condition  the  water  would 
have  spread  itself  over  the  surface,  and  have 
been  innocuous.  A.  was  not  guilty  of  any  actual 
negligence  in  the  management  of  his  mines.  In 
an  action  by  B.  to  recover  the  damage  which  he 
had  sustained: — Held,  on  the  principle  of 
FUteher  v.  Rylands  (3  L.  B.,  H.  L.  330  ;  37  L.  J., 
Ex.  171),  that  A.  was  liable,  although  he  was 
not  gruilty  of  any  personal  negligence,  and 
although  the  accident  arose  from  exceptional 
causes.  Smith  v.  Mungrare,  47  L.  J.,  Ex.  4  ;  37 
L.  T.  367  ;  26  W.  B.  83  ;  2  App.  Cas.  781  (sub 
nom.  Smith  v.  Fletclier),  Affirming  (sub  nom. 
Smith  V.  Fletcher)  7  L.  B.,  Ex.  305 ;  41  L.  J.. 
Ex.  193  ;  27  L.  T.  164  ;  20  W.  B.  987. 


Held,  further,  in  the  Exchequer  Chamber,  that 
the  case  was  not  beyond  all  question  governed  by 
that  authority ;  that  the  water  coming  from  the 
natural  overflow  and  that  coming  from  the  diver- 
sion of  the  watercourse  might  possibly  admit  of 
different  considerations;  that  if  the  evidence 
tendered  had  been  received,  there  might  have 
been  questions  for  the  jury,  and  that  under  all 
the  circumstances  there  ought  to  be  a  new  trial. 
The  opinion  of  the  jury  at  such  trial  ought  to  be 
taken  as  to  whether  what  was  done  by  the  defen-^ 
dant  was  done  by  him  in  the  ordinary  reason- 
able and  proper  mode  of  working  the  mine. 
lb,,  9  L.  B.,  Ex.  64  ;  43  L.  J.,  Ex.  70  ;  31  L.  T. 
190— Ex.  Ch. 

Action  for  Bpeeiflc  Performanoe — ^Bestraiidng 
Lessoo  from  Ceasing  to  Pump.] — In  an  action 
for  specific  performance  of  an  agreement  to 
grant  an  ordinary  lease,  where  the  lessee  had 
long  retained  possession,  and  had  worked  the 
coal,  and  then  threatened  to  cease  pumping : — 
Held,  that  a  motion  for  an  injunction  to  restrain 
the  lessee  from  ceasing  pumping  was  a  proper 
motion  for  the  preservation  of  the  property 
pending  the  action  under  Ord.  L 11.  r.  3.  Strelley 
V.  Pearson,  15  Ch.  D.  113  ;  49  L.  J.,  Ch.  406  ^ 
43  L.  T.  155  ;  28  W.  B.  752. 

o.  Other  Katters  Belatinff  to. 

When  Cause  of  Action  first  Aoorues.]  —  A. 
was  the  owner  of  houses  standing  on  land  which 
was  surrounded  by  the  lands  of  B.,  C.  and  D. 
E.  was  the  owner  of  mines  running  underneath 
the  lands  of  all  these  persons.  He  worked  the 
mines  in  such  a  manner  (without  actual  negli- 
\  gence)  that  the  lands  of  B.,  C.  and  D.  sank  in  ; 
and  after  more  than  six  years'  interval  the  sink> 
ing  occasioned  an  injury  to  the  houses  of  A. : — 
Held,  that  a  right  of  action  accrued  to  A.  when 
this  injury  actually  occurred,  and  that  his  right 
was  not  barred  by  the  Statute  of  Limitations. 
Backhouse  v.  Bonomi,  9  H.  L.  Cas.  503  ;  34 
L.  J.,  Q.  B.  181  ;  7  Jur.,  N.  S.  809  ;  4  L.  T.  754  ; 
9  W.  B.  769. 

Damage — ^Preyions  Action  in  Betpect  of— Ac- 
cord and  Satisfiution.] — The  withdrawal  of  any 
part  of  the  stratum  to  the  support  of  which  the 
owner  of  the  adjacent  soil  or  house  thereon  is- 
entitled,  is  a  cause  of  action,  as  an  injury  to  the 
right,  although  no  immediate  damage  ensues  *,. 
and  no  fresh  cause  of  action  accrues  by  the  occur- 
rence of  subsequent  damage.  And,  therefore,  to 
an  action  for  damage  caused  by  such  withdrawal, 
it  is  a  good  answer  that  a  prior  action  has  been 
brought  for  damage  consequent  upon  the  wrong- 
ful act,  and  an  accord  and  satisfaction  agreed  to 
and  performed  between  the  parties.  Niehlin  v. 
WUliams,  10  Ex.  259  ;  23  L.  J.,  Ex.  336. 

Mode  of  Obtaining  Compensation.] — By  an  act 
a  company  was  empowered  to  take  lands  for  the 
purpose  of  its  navigation,  with  provision  for  a 
jury  to  ascertain  the  sums  to  be  paid  as  purchase- 
money,  and  for  damage  in  carrying  the  act  into 
effect.  By  s.  170,  do  mine-owner  should  work 
any  mines  in  or  under  any  lands  within  forty 

'  yards  of  certain  tunnels  (by  which  the  canal 
passed  under  a  hill),  without  the  leave  of  the 

1  company  ;  and,  by  s.  171,  if  the  company,  instead 

I  of  insisting  upon  having  the  full  forty  yards  left 
unworked,  should  require  less  than  thirty  yardak_ 

:  to  be  left,  then  the  mine-owner  might  insist  ''' 
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having  a  greater  quantity,  not  exceeding  thirty 
yardfi,  left  unworked  for  his  security  ;  and  the 
question  in  dispute  as  to  such  last-m^entioned 
quantity  was  to  be  tried,  settled  and  determined 
by  an  issue  at  law.  By  s.  172,  whenever  any 
mine  in  due  course  should  become  workable 
within  forty  yards  of  the  tunnels,  the  mine- 
owner  should  give  notice  to  the  company,  who 
thereupon  should  pay  him  (as  the  case  might 
be)  for  so  much  of  the  forty  yards  as  they 
should  require  to  be  left  unworked  for  their 
security,  or  as  might  be  ascertained  by  the  issue 
to  be  necessary  to  be  left  unworked  for  his, 
provided  that  no  mines  should  in  any  case  be 
worked  under  the  tunnels.  But  whenever  any 
such  last-mentioned  mines  should  become  work- 
able, satisfaction  should  be  made  by  the  company 
for  the  same,  such  satisfaction  to  be  settled  by 
an  issue  at  law.  S.  173  gave  the  mode  of 
trying  any  feigned  issue,  and  enacted,  that,  after 
trial  and  verdict,  the  court  should  give  judg- 
ment for  the  sum  of  money  awarded  by  the 
jury: — Held,  that  where  a  mine  had  become 
workable  within  forty  yards  of  the  tunnels,  and 
the  company  had  required  the  whole  forty  yards 
to  be  leit  unworked  for  their  security,  the  owner 
of  the  mine  was  entitled  to  compensation  for 
the  forty  yards ;  but  that  the  only  remedy  to 
enforce  it  was  by  a  feigned  issue,  and  not  by  an 
action.  FcTiton  v.  Trent  and  Mersey  Naviga- 
tion Company,  2  Railw.  Cas.  837  ;  9  M.  &  W. 
203. 

Statement  of  Oroundf  of  Aotion  in  DeoUratien 
— Caoiing  Inundation.]— A  declaration  stated, 
that  the  plaintiffs  and  defendants  were  in 
possession  of  coal  mines  abutting  upon  each 
other ;  that  the  defendants,  before  the  committing 
of  the  grievances,  had  trespassed  upon  the 
plaintiiSte'  mines,  and  carried  away  quantities  of 
coal ;  that  after  the  trespasses,  quantities  of 
water  accumulated  in  the  defendants'  mine,  and 
would  have  inundated  the  plaintiffs'  mine  unless 
a  sufficient  barrier  existed  ;  that  the  defendants, 
by  their  trespasses,  carried  away  quantities  of 
coal,  which,  but  for  those  trespasses,  would  have 
been  suffered  to  remain  and  would  have  con- 
stituted a  barrier,  preventing  the  wat^r  in  the 
defendants'  mine  from  inundating  tiie  plaintiffs' 
mine  ;  that,  as  the  defendants  had  by  their 
trespasses  deprived  the  plaintiffs  of  their  barrier, 
it  became  the  defendants'  duty  to  make  such 
provision  that  none  of  the  water  accumulated 
in  their  mine  should  flood  the  plaintiffs'  mine. 
Breach,  that  the  defendants  neglected  to  make 
such  provision,  whereby  the  water  accumulated 
in  their  mine,  flooded  the  plaintiffs'  mine,  and 
prevented  them  from  working  the  same  : — Held,  j 
that  an  action  on  the  case  would  lie  for  the  I 
injury ;  and  semble,  that  the  defendants'  duty 
was  properly  described  in  the  declaration. 
Mrm^one  v.  Witeeley,  2  D.  &  L.  203  ;  13  L.  J., 
Ex.  361. 


Destroying   Support. ]— A    declaration 


alleged  that  the  plaintiff  was  lawfully  possessed 
of  messuages,  belonging  to  and  supporting  which 
were  foundations  which,  by  reason  of  his  posses- 
sion of  the  messuage,  he  of  right  had  enjoyed 
and  was  enjoying,  and  still  of  right  ought  to 
^iijoy,  for  the  support  of  the  messuages,  which 
foundations  he  was  of  right  entitled  to  have 
supported  by  land  in  which  quarries  were 
worked ;    and  that  the  defendant  negligently 


worked  the  quarries  near  to  the  messuages, 
whereby  the  foundations  were  weakened  and  the 
messuages  fell.  On  motion  in  arrest  of  judg- 
ment : — Held,  that  the  declaration  was  suflicient. 
Rogers  v.  Taylor,  2  H.  &  N.  828 ;  27  L.  J.,  Ex. 
173. 

In  a  declaration,  each  count  alleged  that  the 
plaintiff  was  possessed  of  a  dwelling-house,  and 
the  defendant  of  coal  mines  lying  near  to  and 
under  it ;  and  that  the  dwelling-house  was  sup- 
ported in  part  by  land  between  the  same  and 
the  mines  \  and  that  the  plaintiff  *'  of  right  was 
entitled  to,  and  of  right  ought  to  have  hu  dwel- 
ling-house so  supported  in  part  by  the  land, 
without  the  hindrance  or  disturbance  of  any 

Serson."  The  first  count  alleged  that  the 
efendant  "wrongfully  and  injuriously,  in  so 
unskilful,  careless,  negligent,  and  improper  a 
manner,  worked  and  excavated"  the  mines, 
that  the  land  by  which  the  house  was  in  part- 
supported  was  disturbed  and  withdrawn,  and 
the  support  of  the  house  injured  and  destroyed, 
and  the  foundation  of  the  house  gave  way. 
The  second  count  alleged  that  the  defendant 
"wrongfully  and  injuriously  made  holes,  ex- 
cavations, and  x:utting8  in  and  loosened  and 
disturbed  and  removed  a  great  part  of  the 
land,"  by  which  the  dwelling-house  was  in  part 
supported,  whereby  ihe  support  of  the  house  was 
injured  : — Held,  after  verdict,  a  bad  declaration, 
for  not  stating  the  grounds  on  which  the  plain- 
tiff was  entitled  to  have  his  house  supported  by 
the  land  above  the  mines.  Hilton  v.  Whittkeofi^ 
12  Q.  B.  734. 

A  declaration  alleged  that  defendant,  without 
leaving  proper  or  sufficient  pillars  or  supports  in 
that  behalf,  and  contrary  to  the  custom  of  the 
country,  worked  certain  coal  mines  under  and 
contiguous  to  the  close  of  the  plaintiff,  and  dug 
for  and  got  and  moved  the  coals,  minerals,  earth 
and  soil  of  and  in  the  mines,  and  that  by  reason 
thereof  the  soil  and  surface  of  the  close  sank  in  : 
— Held  sufficient,  without  an  allegation  that  the 
plaintiff  was  entitled  to  have  his  close  supported 
by  the  subjacent  strata.  Humphreys  v.  JBrog- 
den,  15  Q.  B.  739  ;  20  L.  J.,  Q.  B.  10 ;  15  Jur. 
124. 

A  declaration  stated  that  certain  messuages 
and  doses  were  in  the  occupation  of  the  tenants 
of  the  plaintiff,  the  reversion  thereof  belonging 
to  them,  and  that  the  defendant  so  wrongfully, 
carelessly,  negligently,  improperly,  and  without 
leaving  any  proper  or  sufficient  support,  worked 
certain  mines,  and  dug  and  got  the  minerals  out 
of  the  mines  near  to  the  messuages  and  closes, 
that  thereby  the  foundations  of  the  messuages 
were  injured,  and  in  consequence  large  portions 
of  the  buildings  fell  down,  and  the  ground  on 
which  the  buildings  stood  swngged  and  gave 
way : — Held,  first,  on  motion  in  arrest  of  judg- 
ment, that  the  declaration  was  good,  although  it 
contained  no  averment  that  the  plaintiffs  had  a 
right  to  have  the  messu^res  supported  by  the 
soil  under  which  the  defendant  got  the  mines ; 
for  as  it  neither  allied  nor  could  be  inferred 
that  the  soil  in  which  the  mines  were  was  the 
defendant's,  or  that  the  defendant  had  all  the 
right  to  get  the  mines  which  the  owner  of  the 
adjoining  soil  had.  the  defendant  was  primA 
facie  a  wrong-doer,  and  therefore  as  against 
him  the  declaration  disclosed  a  sufficient  title. 
JeffHes  V.  Williams,  5  Ex.  792  ;  20  L.  J.,  Ex.  14, 

Held,  secondly,  that  as  the  defendant  did  work 
the  mines  without  leaving  sufficient  support  to 
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was  amalgamated  with  the  North-Eastem  Rail- 
way Company,  and  all  their  assets  and  liabilities 
were  transferred  to  them  : — Held,  first,  that 
although  it  was  ultra  vires  of  the  railway  com- 
pany to  work  mines,  the  act  of  1863  implied 
that  the  company  was  to  have  the  power  to 
work  their  mines  until  the  mines  were  sold, 
and  that  upon  the  amalgamation  with  the  North- 
Eastem  Railway  Company  the  latter  became 
liable  for  the  wrongful  acts  of  their  prede- 
cessors. Ecclesiastical  Commissioners  for  Bng- 
land  V.  North- Eastern,  Railway  Chmpany,  4 
Ch.  D.  845  ;  47  L.  J.,  Ch.  20  ;  36  L.  T.  174. 

Held,  secondly,  that  the  wrongful  acts  com- 
mitted in  1863  were  not  condoned  by  the  release 
of  1864,  the  plaintiffs  haying  had  no  ground  for 
suspecting  that  while  the  release  was  in  negotia- 
tion the  previous  settlement  of  boundaries  had 
been  broken.    lb. 

Held,  thirdly,  that  the  Statute  of  Limitations 
only  commenceid  to  run  from  the  time  of  the 
discovery  of  the  wrongful  acts,  there  being  no 
laches  attributable  to  the  plaintifiEs  for  not  hav- 
ing discovered  the  damage  prior  to  1870,  two 
years  before  the  filing  of  the  bill.    lb. 


the  plaintiffs'  buildings,  they  were  entitled  to  a 
vercUct  on  the  plea  of  not  guilty  ;  for  if  any 
circumstances  justified  the  defendant  in  getting 
the  minerals  without  leaving  sufiicient  support, 
that  should  have  been  pleaded  by  way  of  con- 
fession and  avoidance.    lb. 

2.  Rights  and  OsLiaATioxs  or  Othebs. 

Of  Miner  to  Depont,  and  of  Landowner  to 
Xeeeive  the  Spoil  of  Kining  Operations  in  other 
DiBtxietf.] — The  plaintiff  were  owners  of  land 
in  the  district  of  K.  F.,  which  land  was  con- 
tiguous to  the  district  of  the  wapentake  of 
W.  These  two  districts,  though  distinct,  and 
&^vemed  by  different  acts  of  parliament,  form 
part  of  the  High  Peak  of  D.  The  defendants 
sank  a  shaft  and  commenced  mining  operations 
in  the  plaintiffs*  land,  in  the  district  of  K.  F., 
but  subsequently  extended  them  to  the  adjoining 
district  of  W.  By  the  custom  of  the  districts 
the  right  to  dig  and  search  for  lead  ore  is  con- 
ceded to  all  persons,  who  may  use  a  specified 
portion  of  the  above-lying  sur&ce  for  the  pur- 
pose of  dressing  the  ore  and  placing  the  spoil  or 
refuse,  which  spoil  when  not  used  by  the  miners 
becomes  the  property  of  the  surface  owner. 
The  defendants  having  sunk  a  shaft  originsdly 
in  the  land  of  the  plaintiffs,  carried  on  the 
operations  into  another  district  and  under  the 
surface  of  another  landowner,  and  claimed  to 
use  the  plaintiffs*  land  for  the  purpose  of 
dressing  the  ore,  and  for  depositing  the  rd!use 
got  from  under  the  surface  in  the  other  district, 
and  belonging  to  the  other  lando^nier : — Held, 
that,  as  the  two  districts  of  K.  F.  and,  of  W. 
were  quite  distinct,  and  governed  by  separate 
acts  of  parliament,  it  was  not  competent  tot  the 
miner  sinking  his  shaft  in  one  district,  to  use  the 
surface  land  in  that  district  to  dress  the  ore  and 
place  the  spoil  or  refuse  got  from  another  dis- 
trict into  which  he  had  extended  his  operations. 
Wake  V.  Red/earn,  43  L.  T.  123  ;  44  J.  P.  681. 


Where  Hxnes  not  in  separate  Distrietf.] 


— ^But  I  am  furthermore  of  opinion  that,  even  if 
the  mine  now  worked  by  the  defendants  were 
within  the  same,  instead  of  being  in  a  separate 
and  independent  district,  the  right  asserted  by 
them  of  using  the  plaintiffs*  land  for  the  pur- 
pose of  treating  the  mineral  got  from  the  land 
not  below  their  surface  land,  but  that  of  another 
landowner,  could  not  be  maintained  ;  and  as  1 
understand  that  this  question  is  one  of  consider- 
able interest  in  the  mining  districts  of  Derby- 
shire, I  think  it  desirable  to  declare  my  opinion 
and  my  reason  for  entertaining  it.  lb,,  per 
Oockbum,  C.  J. 

Working  by  Bailways.]— The  plaintiffs,  who 
were  owners  of  a  coal  mine,  claimed  damages 
against  the  owners  of  an  adjoining  mine  for 
having  broken  their  barriers  and  worked  their 
coaL  The  wrongful  acts  were  committed  in 
1863  while  the  adjoining  mine  was  being  worked 
by  the  Hartlepool  Railway  Company.  The 
boundaries  of  the  two  mines  were  settled  by 
mutual  agreement  in  1862,  and  after  n^otia- 
tions  a  release  was  executed  in  1864,  by  which 
all  previous  wrongful  acts  were  condoned  and 
released  on  both  sides.  An  act  of  parliament 
was  passed  in  1863,  by  which  the  Hartlepool 
Railway  Company  was  to  sell  their  mines  within 
five  years;  and  in  1865  the  railway  company 


Working  and  Winning  aooording  to  Chrant] — 

By  a  deed  of  grant  and  licence  the  licensee  was 
empowered  to  work  and  win  the  coal  mines 
under  certain  lands,  and  out  of  the  profits  to 
arise  by  the  sale  of  the  coals,  to  reimburse  him- 
self all  expenses  of  winning;  and  after  full 
payment  of  such  expenses  of  winning  the  coal 
mines  the  licensee  was  to  pay  the  licensor  a  sum 
of  money  in  respect  of  the  coals  raised  as  therein 
mentioned.  The  licensee  reached  the  coal  mines 
by  a  driftway  from  an  adjoining  colliery,  and 
worked  the  coal : — Held,  that  the  coal  was  won, 
according  to  the  meaning  of  the  deed,  on  the 
day  when  it  could  be  worked  through  the  drift- 
way, and  that  no  expenses  subsequently  incurred 
could  be  Included  in  the  expenses  of  winning. 
Rokeby  (^Lord)  v.  Elliot,  9  Ch.  D.  686  ;  47  L.  J., 
Ch.  764  ;  38  L.  T.  846  ;  27  W.  R.  58.  Aflirmed, 
with  variation,  13  Ch.  D.  277  ;  49  L.  J.,  Ch. 
163  ;  41  L.  T.  537— C.  A. 

Held,  also,  that  the  expense  of  the  driftway 
was  to  be  paid  out  of  the  profits,  though  it  had 
been  used  for  the  purposes  of  the  adjoining 
colliery.    lb. 

Held,  also,  that  in  estimating  the  profits  out 
of  which  the  expenses  of  winning  were  to  bo 
reimbursed,  all  the  expenses  of  working  and 
selling  the  coal,  incluchng  bad  debts,  must  be 
allowed.    lb. 

Held,  also,  that  interest  at  51.  and  not  4/.  per 
cent,  ought  to  be  allowed  on  the  expenses  of 
winning.    lb. 

Liability  to  Acoonnt  for  Coal  taken  beyond 
Boundary.] — ^A  mine-owner  who  passes  his  boun- 
dary, and  takes  coals  from  his  neighbour's  mine, 
is  liable  to  account  for  the  value  of  the  coals  at 
the  pit's  mouth,  with  just  allowances  for  the 
cost  of  raising,  but  not  of  getting  or  severing. 
Llynvi  Company  v.  Brogden,  11  L.  R.,  Bq.  188  ; 
40  L.  J.,  Ch.  46  ;  24  L.  T.  612. 

Parol  Lioenee  to  Search  for  Minerals— Bight 
under,  against  Wrong-doer.] — ^A  party  claiming 
ownerahip  in  a  field,  granted  to  the  plaintiff  a 
parol  licence  to  search  therein  for  minerals. 
The  plaintiff  acting  under  this  licence  dug  pits 
in  the  field,  and  threw  up  sand  and  gravel  mixed 
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with  ore,  which  the  defendant  took  away,  pro- 
fessing to  act  under  the  authority  of  a  third 
party.  Before  the  defendant  took  away  the 
sand,  gravel,  and  ore,  the  party  who  gave  the 
plaintiff  the  parol  licence  granted  him  a  similar 
licence  by  deed : — Held,  that  under  these  cir- 
cumstances the  plaintiff  was  entitled  to  main- 
tain an  action  for  the  gravel,  sand,  and  ore  as 
against  the  defendant,  who  was  a  wrong-doer. 
Nortliam  v.  Botoden,  11  Ex.  70;  24  L,  J.,  Ex. 
237. 

Action  of  Treipais— What  fuffloient  Posiei- 
■ion  a«  ugainit  Wrong-doer.] — D.  and  H.  agreed 
between  themselves,  in  writing,  to  purchase 
lands  then  in  the  market.  By  this  agreement 
D.  was  to  have  the  sur&ce  at  Uiree-fourths,  and 
H.  the  minerals  at  one-fourth  of  the  whole 
purohase-money.  H.  afterwards  entered  into  a 
contract  with  the  owner  of  the  lands  to  pur- 
chase them  from  him.  The  lands  were  duly 
conveyed  to  D.  by  the  owner,  H.  being  a  party 
to  the  purchase  deed,  and  executing  a  rolease  of 
all  his  interest  in  the  lands  to  D.  Afterwards, 
by  an  indenture  of  the  12th  July,  1834,  D. 
granted,  bargained  and  sold  to  H.,  his  executors, 
administrators  and  assigns,  all  the  minerals 
lying  under  the  lands,  upon  terms  substantially 
the  same  as  those  contained  in  the  previous 
agreement  between  D.  and  H.  The  indenture 
of  the  12th  July,  1834,  was  not  inrollcd  as  a 
bargain  and  sale,  and  there  was  no  livery  of 
seisin  to  make  it  operate  as  a  feoffment.  There 
wero  seven  seams  of  coals  and  minerals  lying 
under  the  lands,  and  soon  after  the  execution  of 
the  deed,  H.  began  to  work  and  get  the  coal 
under  the  lands,  and  continued  so  to  do  between 
1834  and  1844.  He  did  not,  however,  go  below 
the  two  first  seams  of  coal,  and  on  his  ceasing  to 
work  in  1844,  H.  left  tramways,  implements,  &c. 
in  the  tunnels  and  levels  he  had  made.  In 
1855,  H.,  by  deed,  conveyed  the  minerals  (except 
the  two  first  or  upper  seams),  with  power  to  dig 
for  and  get  the  coal,  to  the  plaintiffs,  who 
shortly  afterwards  entered,  and  bored  down 
below  the  two  first  scams,  in  order  to  try  for,  but 
they  did  not  work  the  coal.  D.  died  in  1848, 
and  in  1857  his  devisee  and  heir-at-law,  by  deed, 
granted  the  lands  (except  the  coal  thereunder 
theretofore  sold  and  conveyed  to  H.)  to  S., 
subject  as  to  the  beds  of  coal  under  the  same  to 
the  indenture  of  the  12th  July,  1834.  In  1872, 
8.  granted  a  lease  of  the  coal  under  the  lands  to 
the  defendants,  and  they  entered  and  worked, 
and  got  coal  under  the  lease  lin  1872.  On  the 
1st  January,  1873,  the  surviving  trustee  for  sale 
of  D.  granted  and  confirmed  unto  S.  and  his 
heirs,  all  the  seams  and  beds  of  coal  lying  under 
the  lands,  subject  to  such  right  or  interest  as 
legally  passed  to  H.,  his  executors,  adminis- 
trators or  assigns,  under  the  indenture  of  the 
12th  July,  1834.  H.  died  in  1861  :— Held,  that 
the  plaintiffs,  through  H.,  had  sufiScient  posses- 
sion of  all  the  seams  of  coal  to  entitle  them  to 
maintain  trespass  against  the  defendants,  who 
were  mere  wrong-doers,  for  intruding  upon  the 
plaintiffs^  mines.  Low  Moor  Company  v.  Stanley 
Coal  Company ,  34  L.  T.  186 — C.  A.  Affirming 
33  L.  T.  436. 


Wrongful  Severance  and  Bale — Account 


— ^Allowance  for  bringing  to  Bank.] — In  assess- 
ing the  amount  of  damages  to  be  paid  where 
another  person's  coal  has  been  wrongfully  taken 


by  an  adjoining  mine-owner,  if  the  wrongful 
working  was  by  inadvertence  simply,  or  under 
a  bon&  fide  mistake  of  title,  the  wrongful  worker 
is  entitled  to  deduct  from  the  market  value  both 
costs  of  severance  and  of  bringing  to  bank.  If 
the  wrongful  act  has  been  fraudulent,  negligent, 
wilful,  or  wholly  unauthorized  and  unlawful, 
only  the  costs  of  bringing  to  bank  are  allowed. 
But  in  no  case  is  the  wrongful  getter  deprived 
of  the  costs  of  bringing  -to  bank.  Joicey  v. 
Dickinson,  45  L.  T.  643— C.  A, 

Diffsrence  between  taking  Aoconnti  when 
Working  Inadvertently  or  Frandnlently.] — ^The 
owner  of  a  mine  commenced  to  work  from  his 
own  mine  into  an  adjoining  mine  vested  in 
trustees,  in  the  bond,  fide  belief  that  he  was 
about  to  obtain  from  them  a  contract  authorizing 
him  so  to  work,  and  gave  to  one  of  the  trustees 
notice  that  he  was  about  to  commence  working : 
— Held,  that  the  working,  though  no  contract 
was  afterwards  entered  into,  and  the  trustees 
had  no  power  to  make  one,  ought  to  be  treated 
on  the  same  footing  as  if  it  had  been  commenced 
inadvertently,  and  in  taking  an  account  of  the 
minerals  gotten  without  authority  the  defendant 
was  allowed  the  cost  of  severing  them,  as  well  as 
the  cost  of  bringing  them  to  bank.  But  from 
the  time  that  notice  was  given  to  the  defendant 
that  no  contract  would  be  made  with  him 
authorizing  him  to  work,  his  working  was  treated 
as  fraudulent,  and  he  was  allowed  only  the  cost 
of  bringing  the  minerals  to  bank.  Trotter  v. 
Maclean,  13  Ch.  D.  574  ;  49  L.  J.,  Ch.  256  ;  42 
L.  T.  118;  28W.  R.  244. 

So  long  as  a  wrongful  working  is  to  be  treated 
as  inadvertent  the  Statute  of  Limitations  applies, 
and  the  account  will  only  be  directed  for  six 
years  from  the  issue  of  the  writ.  But  the  onus 
is  on  the  defendant  to  shew  that  minerals  gotten 
by  him  were  gotten  before  the  six  years.    /J. 

Working  beyond  Boundary  by  Ifistake — 
Compensation  for — Damage.] — ^A.  was  the  owner 
of  a  small  feu  of  about  an  acre  and  a  half  in  extent. 
The  surface  of  the  ground  was  occupied  by  mineis' 
cottages,  and  underneath  was  coal.  When  A. 
purchased  the  feu,  he  was  under  the  impression 
that  all  the  minerals  under  the  feu,  as  under  all 
the  ground  surrounding  it,  had  been  reserved  to 
the  superior ;  but  that  was  a  mistake,  for  in  the 
deed  granting  the  feu  there  was  no  reservation 
of  coal.  The  superior  granted  the  whole  pro- 
perty in  the  coals  in  all  the  surrounding  land  to 
R.  and  C.  They,  under  the  impression  that  they 
had  the  whole  of  the  coal,  including  the  co^ 
under  the  aero  and  -a  half,  worked  out  and 
disposed  of  the  coal  under  A.'s  aero  and  a  half; 
and  in  doing  so  damaged  the  surface.  A.  could 
not  have  worked  the  coal  to  a  profit  himself ; 
thero  was  no  person  to  whom  he  could  dispose  of 
it  but  to  R.  and  C. ;  and  the  element  of  wilful 
trespass,  and  the  element  of  special  and  excep- 
tional need  of  support  to  the  surface,  were 
absent.  In  a  claim  by  A.  for  (1)  the  value  of 
the  coal ;  (2)  a  sum  for  "  way-leave  "  and  the 
advantage  obtained  by  working  through  instead 
of  round  the  feu  ;  and  (3)  for  damages  done  to 
the  houses  on  the  surface  : — Held,  affirming  the 
decision  of  the  courts  below,  that  the  value  of  the 
coal  taken  must  be  the  value  of  the  coal  to  the 
person  from  whom  it  is  taken,  at  the  time  it  is 
taken,  and  that  the  best  evidence  in  the  peculiar 
ciroumstances  of  tiiis  case  of  that  value  was  the 
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Toyalty  paid  by  R.  and  C.  for  the  surrouading 
coal-field ;  therefore  A.  was  entitled  to  the  lord- 
ship on  the  coal  ezcaTated,  calculated  at  that 
rate ;  together  with  the  payment  of  a  sum  for 
damage  done  to  the  houses  on  the  suiface. 
lAf^ingHone  v.  Rawyardn  Coal  Company^  5  App. 
Cas.  25  ;  42L.T.334  ;  28W.  R.  357  ;  44  J.  P.392 
H.  L.  (Sc). 

Oraator  Working  Minei — ^Beservation— Com- 
pwiMttien.] — ^A  piece  of  land  on  which  a  cotton 
mill  was  to  be  built  was  conveyed,  the  grantor 
reserving  to  himself  a  chief  rent,  and  reserving 
all  mines  and  minerals  under  the  piece  of  land, 
and  power  to  take  the  same  at  pleasure,  making 
compensation  for  damages  to  be  done  to  the 
cotton  mill.  The  grantee  covenanted  to  build 
and  keep  in  repair  the  cotton  mill: — Held, 
that  the  grantor  would  not  be  restrained  from 
woi^ng  and  taking  the  minerals  under  the  piece 
of  lan(^  though  the  buildings  on  the  piece  of 
land  would  necessarily  be  thereby  injured. 
A»pden  v.  8edd(m,  10  L.  R.,  Ch.  394  ;  44  L.  J., 
Ch.  359 ;  32  L,  T.  415 ;  23  W.  R.  580.  Affirming 
31  L.  T.  626, 

The  defendants,  having  power  under  a  reserva- 
tion in  a  lease  to  get  minerals  under  the  lands  of 
the  plaintifb,  commenced  workings  under  their 
own  lands  of  such  a  character,  and  in  such  a 
direction  as  they  would  have  had  to  make  under 
the  reservation  in  the  lease  if  they  had  chosen  to 
exercise  it,  and  by  such  workings  caused  the 
plaintiffs*  land  to  sink.  The  plaintiffs  having 
sued  the  defendants: — Held,  that  judgment 
ought  to  be  for  the  plaintiffs.  Wliitehouse  v. 
BayUy,  34  L.  T.  93. 

PnrehAMr  Working  adjacent  Lands  as  well 
mf  thiMO  Purchased.] — The  owner  in  fee  of  an 
estate,  granted  away  a  portion  of  it,  which 
ultimately  became  the  property  of  the  plaintiff, 
bat  reserved  a  rent-charge  (subsequently  re- 
deemed), and  also  the  minerals  under  the  land  so 
granted,  and  the  right  to  work  them,  paying 
compensation  for  all  damage  that  should  be 
done  thereby  to  the  erections  on  the  land.  The 
grantee  (for  the  better  securing  of  the  rent- 
chaige)  covenanted  to  build  a  mill  on  the  land 
granted  to  him.  The  owner  in  fee  afterwards 
granted  to  the  defendants*  predecessor  in  title 
the  minerals,  rights  and  liberties  so  reserved,  and 
also  the  other  and  adjacent  portion  of  the  estate. 
The  defendants,  who  took  with  notice  of  the 
agreement  as  to  the  payment  of  conpensation, 
worked  the  minerals  under  the  plaintiff's  land, 
and  also  the  minerals  under  their  own  land,  and 
by  the  operation  of  one  or  other  of  these  workings, 
or  by  their  joint  operation,  let  down  the  surface 
of  his  land,  and  so  injured  the  mill  which  had 
been  built  there  in  accordance  with  the  covenant: 
— ^Held,  first,  that  the  right  to  work  the  subjacent 
mines  being  subject  to  the  condition  of  paying 
compensation,  the  plaintiff  could  maintain  an 
action  for  the  injury  done  to  the  mill  by  the 
working  of  those  mines.  Aspden  v.  Seddon^ 
Preston  v.  Seddon,  1  Ex.  D.  496  ;  46  L.  J.,  ^x. 
353  ;  36  L.  T.  45  ;  25  W.  R.  277— C.  A.  Affirm- 
ing 34  L.  T.  906  ;  24  W.  R.  828. 

Held,  secondly,  that  if  the  injury  arose  from 
the  working  of  the  mines  under  the  adjacent 
lands,  or  from  the  combined  effect  of  working 
those  mines  and  the  subjacent  ones,  the  plaintiff 
was  still  entitled  to  recover.    lb. 


Compensation  in  respect  of  Operationa  com- 
menced at  Date  of  Lease.] — ^A  conveyance  of 
land  in  fee  was  made  subject  to  a  reservation 
to  the  grantors  of  mines  and  minerals,  and 
extensive  powers  of  occupying  and  using  the 
surface  for  the  purpose  of  working  the  same. 
It  was  provided  that  it  should  not  be  lawful  for 
the  grantee  to  do  or  suffer  anything  to  be  done 
whereby  the  grantors  should  be  prevented, 
hindered,  or  obstructed  in  the  exercise  of  the 
powers  reserved,  and  also  that  the  g^rantors 
should  make  to  the  grantee  annually  reasonable 
compensation  for  damage  or  spoil  of  ground  to 
be  occasioned  by  the  exercise  of  the  reserved 
powers.  Previously  to  the  date  of  the  deed  of 
conveyance  the  premises  were  leased  to  the 
grantee,  subject  to  similar  reservations  to  those 
in  the  conveyance,  and  workings  already  existed 
which  had  taken  place  under  such  reservations : 
— Held,  that  no  restriction  was  placed  by  the 
words  of  the  conveyance  on  the  use  by  the 
grantee  of  the  land  for  any  purpose  to  which  it 
was  applicable  so  long  as  be  did  not  touch  or 
interfere  with  the  minerals,  and  the  compensa- 
tion for  damage  or  spoil  of  ground  occasioned 
by  the  exercise  of  the  powers  reserved  must  be 
estimated  with  reference  to  the  value  of  the 
land  for  any  purpose  to  which  an  ordinary 
owner  might  put  it ;  and  that  compensation 
was  due  in  respect  of  damage  arising  from  the 
use  subsequently  to  the  conveyance  of  land  in- 
cluded therein  that  had  been  previously  occupied 
and  used  for  mining  purposes,  but  not  in  respect 
of  the  mere  existence  of  workings  in  being  at 
the  time  of  the  deed,  or  their  subsequent  user 
without  any  fresh  damage.  Mordtte  v.  Durham. 
(^Dean  and  Chapter^,  8  L.  R.,  C.  P.  336 ;  42 
L.  J.,  C.  P.  114  ;  28  L.  T.  593. 

Damages  for  Improper  Working.] — When  the 
working  of  mines,  in  however  careful  a  manner, 
has  occasioned  the  subsidence  of  the  land  of 
another,  although  not  immediately  adjoining, 
damages  may  be  recovered  in  respect  of  the 
injury  to  buildings  thereon  erected  or  enlarged 
within  twenty  years,  provided  their  weight  did 
not  occasion  or  contribute  to  the  subsidence. 
Hanver  v.  Knotcles,  6  H.  &  N.  454  ;  30  L.  J.,  Ex. 
102  ;  3  L.  T.  746  ;  9  W.  R.  615. 

In  1833  a  manufactory  was  erected  on  a  close, 
and  in  1841,  and  between  that  time  and  1849, 
the  building  was  enlarged.  In  1843  the  close 
and  buildings,  which  were  leased  for  a  term, 
which  expired  in  1851,  were  conveyed  in  fee  by 
S.,  the  owner,  to  C.  C.  died  in  1849,  and  in 
1851  the  devisees  under  his  will  conveyed  the 
close  and  buildings  to  the  plaintiff  in  fee,  who 
before  1849  was  assignee  of  the  term  and  occu- 
pied the  buildings.  In  1849  and  1850  the  de- 
lendants,  in  getting  coal  from  their  mines,  near 
but  not  immediately  adjoining  the  close,  caused 
the  surface  to  subside,  by  which  the  buildings 
were  injured.  The  devisees  of  C.  did  not  thereby, 
in  fact,  sustain  any  damage,  inasmuch  as  they 
incurred  no  expense,  and  continued  to  receive 
the  full  rent  from  the  premises,  and  upon  the 
sale  thereof  obtained  the  full  value,  without 
reference  to  any  injury  thereto  (of  which  they 
were  ignorant)  by  the  mining  operations.  Sub- 
sequently to  the  sale  to  the  plaintiff,  the  working 
of  the  mines  under  lands  near  to,  but  not  ad- 
joining the  close  on  which  the  building  stood, 
occasioned  a  further  subsidence.  No  damage 
was  done  by  the  working  of  the  mines  subse- 
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quently  to  1852,  but  the  sabsidencc  of  the  ground 
continued,  the  consequence  of  the  previous  min- 
ing operations.  The  mining  was  skilfully  con- 
ducted, and  the  buildings  did  not  contribute  to 
the  subsidence.  In  1855  the  plaintiff  brought 
an  action  against  the  defendant : — Held,  that  he 
was  entitled  to  recover  damages  in  respect  of 
the  deterioration  in  value  of  the  manuractory, 
the  machinery  broken,  the  increased  expense  of 
keeping  it  in  repair  and  working  order,  and  the 
diminished  profits  both  in  respect  of  his  occu- 
I)ation  before  and  after  the  purchase.    lb. 

Held,  also,  that  the  devisees  of  C.  might 
maintain  an  action  for  the  injury  to  their  rever- 
sion during  the  subsistence  of  the  lease  as  trustees, 
and  for  the  benefit  of  the  vendee.  lb.  See  also 
Livhigsto^ne  v.  Raivyards  Ooal  Company ^  avpra. 


CompeniRtioii  for  Improper  Working.] — The 

defendant  covenanted  with  the  plaintiff,  that  he 
would  sink  upon  the  demised  premises  a  pit  to 
a  certain  depth  in  search  of  coal,  and,  in  case  a 
marketable  vein  of  coal  should  be  reached,  pay 
to  the  plaintiff  a  certain  sum.  The  plaintiff  sued 
the  defendant  for  a  breach  of  this  covenant,  and 
gave  evidence  to  shew  that  if  the  defendant  had 
sunk  the  pit,  marketable  coal  might  have  been 
found  : — Held,  that  the  plaintiff  was  entitled  to 
more  than  nominal  damages,  and  that  the  true 
measure  of  damage  was  the  amount  which  he 
had  lost  by  being  deprived  of  the  opportunity  of 
finding  marketable  coal.  Pell  v.  Shearman j  10 
Ex.  766. 

By  a  deed  of  1867,  A.,  who  was  tenant  for 
life  under  the  will  of  S.,  conveyed  (under  a 
power)  land  to  B.  in  fee,  with  a  reservation  out 
of  the  grant  of  "all  and  every  the  seam  or 
seams  of  coal  and  other  minerals  under  the 
hereditaments  granted,  with  power  to  win,  work, 
and  carry  away  the  same  unaer  or  over  any  part 
of  the  hereditaments  and  premises.  A.,  or  the 
person  or  persons  for  the  time  being  entitled 
thereto,  and  his  or  their  assigns,  paying  to  B., 
his  heirs  and  assigns,  compensation  for  any 
damage  which  he  or  they  may  sustain,"'  and  a 
covenant  by  A.  that  he  had  not  done  or  per- 
mitted any  act  or  thing  whereby  the  premises 
or  the  like  should  or  might  be  incumbered  or 
prejudicially  affected.  And  B.  covenanted,  for 
himself,  his  heirs  and  assigns,  **  that  the  heredita- 
ments and  premises  conveyed,  or  any  buildings 
now  or  hereafter  to  be  erected  thereon,  shall 
not  at  any  time  hereafter  be  used  for  the  manu- 
facture, sale,  or  storing  of  any  combustible 
matter,  or  for  the  purpose  of  any  offensive  trade 
or  business,  the  side  walls  to  be  not  less  than 
eighteen  feet  high,  and  to  be  in  uniformity  with 
the  street."  In  1844,  S.,  A.'s  testator,  demised 
to  C.  and  D.  "a  colliery  and  coal  mines  and 
seams  of  coal,  as  well  opened  as  not  opened  '* 
(including  and  comprising  all  seams  of  coal 
under  the  land  conveyed  by  the  deed  of  1857), 
vith  full  power  to  the  lessees,  their  executors, 
administrators,  and  assigns,  to  win,  work,  and 
carry  away  the  seams  of  coal  for  a  term  of  years 
not  yet  expired.  The  plaintiff  became  possesse<l 
of  the  land  comprised  in  the  deed  of  1857,  and 
built  four  houses  thereon  ;  and,  whilst  he  was  so 
possessed,  the  houses  were  injured  by  the  work- 
ing and  carrying  away  by  the  assignees  under 
the  lease  of  1844  of  the  seams  of  coal  there- 
under. He  thereupon  brought  an  action  against 
A.,  claiming  compensation  under  the  reservation 
contained  in  the  deed  of  1867.    A.  pleaded  as  to 


the  damages  and  injury  done  to  the  part  of  the 
piece  of  ground  on  which  the  houses  were  built, 
and  to  the  houses,  and  to  the  compensation 
claimed,  that  such  damage  and  injury  were  occa- 
sioned by  reason  of  the  houses  having  been 
erected  thereon  : — Held,  that  the  compensation 
clause  in  the  deed  of  1857  extended  to  houses 
thereafter  built  upon  the  land,  and  consequently 
that  the  plea  was  no  answer.  Berkley  v,  SkaftOy 
15  C.  B.,  N.  S.  79. 

Damages  for  Abatrmeting  —  Hoaaure  ol]  — 

When  coal  has  been  wrongfully  taken  by  work- 
ing into  the  mine  of  an  adjoining  owner,  the 
trespasser,  in  the  absence  of  any  suggestion  of 
fraud,  will  be  treated  as  the  purchaser  at  the 
I  pit*s  mouth,  and  must  pav  the  market  value  of 
I  the  coal  at  the  pit's  mouth,  less  the  actual  dis- 
bursements, not  including  any  profit  or  trade 
allowances,  for  severing  and  bringing  it  to  bank, 
so  as  to  place  the  owner  in  the  same  position  as 
if  he  had  himself  severed  and  raised  the  ooal. 
United  Merthyr  Collieries  Company.  In  re, 
Powell  Ihiffryn  Steam  Coal  Company^ t  claims 
Ike  parte,  15  L.  R.,  Eq.,  46  ;  21  W.  R.  117. 
•  When  a  coal  mine  has  beien  worked  by  a  tres- 
passer, but  under  a  bon&  fide  claim  of  title,  in 
taking  an  account  of  the  coal  wrongfully  worked, 
he  will  be  allowed  to  deduct  the  cost  of  getting 
and  severing  the  coal  as  well  as  the  cost  of  bring- 
ing it  to  the  pit's  mouth.  Jegou  v.  Vtri-an,  6 
L.  R.,  Ch.  742 ;  40  L.  J.,  Ch.  369  ;  19  W.  R. 
365. 

When  a  vendor  of  a  coal  mine,  against  whom 
a  suit  for  specific  performance  was  brought,  had, 
during  his  delay  of  completion,  worked  the  mine 
for  his  own  benefit : — Held,  that  the  purchaser 
was  entitled  to  compensation  on  an  estimate  of 
the  market  value  of  the  coal  in  situ,  i.e.  the 
value  at  the  place  whore  it  was  to  be  sold,  lesa 
the  cost,  of  severing  and  taking  it  from  the  mine 
to  that  place.  Brown  v.  BibbSy  37  L.  T.  171  ; 
25  W.  R.  776— P.  C. 

A  defendant  wrongfully  worked  the  plaintiff's 
coal  so  that  some  coal  left  in  large  pillars  was 
rendered  partly  by  the  effect  of  crushing  less 
valuable  to  work : — Held,  that,  inasmuch  as  the 
physical  constitution  of  the  unworked  coal  was 
changed,  damages  would  be  given  for  the  injury 
to  the  unwork«i  ooal.  Williams  v.  Raggett,  46 
L.  J.,  Ch.  849  ;  37  L.  T.  96  ;  25  W.  R.  874. 

The  plaintiff  company,  colliery  owners,  con- 
tracted to  supply,  and  the  defendant  company, 
dealers  in  coal  in  London,  contracted  to  purchase, 
3,250  tons  of  old  Silkstone  coal,  at  19«.  a  ton,  to 
be  delivered  to  and  taken  by  the  defendants  at 
the  pit's  mouth  in  equal  monthly  quantities,  ex- 
tending over  a  period  of  nine  months.  During 
several  of  the  months  the  defendants  failed  to 
send  waggons  forward  to  accept  the  full  quantity 
they  were  bound  to  accept,  and  which  the  plain- 
tiffs were  ready  and  willing  to  supply  in  such 
months,  and  the  defendants  therein  made  de- 
fault. The  coal  of  the  plaintiffs'  colliery  was  a 
perishable  coal,  deteriorating  rapidly  in  quality 
if  stacked  or  stored  above  ground,  and  it  was  not 
the  ordinary  course  of  business,  nor  a  reasonable 
course  for  the  colliery  owner,  to  raise  such  coal, 
except  to  supply  contracts  previously  entered 
into,  and  it  was  raised  as  far  as  possible  from 
day  to  day  to  supply  the  waggons  arriving  to 
receive  it,  into  which  it  was  delivered  direct  fiom 
the  pit's  mouth.  Such  coal  already  raised  could 
be,  and  frequently  was,  sold  in  small  quantities 


taken  by  an  adjoining  mine  owner,  if  the  wrong- 
fill  working  was  by  inadvertence  simply,  or 
under  a  bond  fide  mistake  of  title,  the  wrongful 
worker  is  entitled  to  deduct  &om  the  market 
value  both  costs  of  severance  and  of  bringing  to 
bank.  If  the  wrongful  act  has  been  fraudulent, 
negligent,  wilful,  or  wholly  unauthorized  and  un- 
lawful, only  the  costs  of  bringing  to  bank  are 
allowed.  But  in  no  case  is  the  wrongful  getter 
deprived  of  the  costs  of  bringing  to  bank.  Jmccy 
V.  Dickinson,  45  L.  T.  643— C.  A. 

In  an  action  for  taking  coals  from  a  mine, 
where  the  defendant  is  a  mere  wrongdoer,  the 
measure  of  damages  is  the  value  of  the  coals  at 
the  time  when  they  first  exist^xl  as  chattels,  and 
the  defendant  is  not  entitled  to  any  deduction 
for  the  expense  of  getting  them,  or  for  a  rent 
payable  to  the  mine-owner  on  coals  from  the 
mine.  Wild  v.  Holt,  9  M.  &  W.  672  ;  1  D.,  N.  S. 
876. 

Statute  of  Limitationf  in  Case  of  Con- 
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in  the  London  coal  exchange  by  colliery  owners, 
when  a  truck  of  coal  had  been  refused  by  a 
customer,  or  had  been  sent  astray,  or  when  &om 
any  other  reason  coals  ready  raised  were  left  on 
their  hands,  but  not  otherwise.  An  action  was 
brought  by  the  plaintiffs  to  recover  damages  from 
the  defendants  for  breach  of  contract  in  failing 
to  take  the  full  monthly  qxiantity  of  coals  : — 
Held,  that  the  amount  of  damages  the  plaintiffs 
were  entitled  to  recover  was  the  difference  be- 
tween the  cost  of  raising  the  coal,  added  to  the 
ralue  of  the  coal  itself  remaining  unraised  in  the 
mine  (whatever  those  two  heads  of  calculation 
might  amount  to)  and  the  contract  price  of  19«. 
a  ton,  and  that  such  amount  could  be  accurately 
calculated  and  ascertained  by  persons  familiar 
with  the  subject,  without  actually  raising  and 
selling  the  coal,  which,  being  of  a  perishable 
nature,  was  not  readily  or  profitably  to  be  so 
disposed  of,  and  that  the  plaintiffs  were  not 
bound  to  have  so  raised  and  sold  it.  SUkstone 
and  JDodsworth  Coal  and  Iron  C&mpany  v.  Joint 
Stock  Coal  Company,  35  L.  T.  668. 

The  owners  of  a  colliery  entered  into  a  con- 
tract with  an  adjoining  landowner  for  the  pur- 
chase of  his  estate,  without  disclosing  the  fact,  of 
vrhich  he  was  ignorant,  that  they  had,  without 
authority,  gotten  a  considerable  quantity  of  coal 
from  under  it : — ^Held,  that  the  landowner  was 
entitled  to  the  value  of  the  coals  gotten  under 
his  land,  with  an  allowance  for  raising,  but  none 
for  getting,  and  to  compensation  in  the  way  of 
way-leave  and  royalty  for  all  minerals  gotten  by 
the  defendants  from  their  own  mines  and  carried 
nnder  his  land.  Fothergill  v.  Phillips,  6  L.  E., 
Ch.  770. 

In  an  action  for  digging  the  plaintiff^s  coals  in 
his  mine,  and  taking  and  converting  them,  the 
proper  measure  of  damages  is  the  value  of  the 
coals  when  first  severed  from  the  mine.  Morgan 
▼.  Powell,  3  Q.  B.  278  ;  2  G.  &  D.  721  ;  6  Jur. 
1109. 

When  by  underground  working  a  party  had 
taken  the  coal  of  his  neighbour,  a  court  of  equity 
limited  the  account  to  six  years,  but  intimated 
that  the  amount  wrongfully  abstracted  being 
proved,  the  onus  of  proof  would  lie  on  the  wrong- 
doer to  shew  that  it  was  not  taken  within  six 
years.    Dean  v.  Thwaite,  21  Beav.  621. 

Where  a  party,  in  working  his  coal  mine,  broke 
through  the  barrier  and  worked  the  coal  under 
the  land  adjoining,  belonging  to  the  plaintiff, 
and  raised  it  for  purposes  of  sale : — Held,  in 
trespass  for  such  working,  that  the  proper  esti- 
mate of  damages  was  the  value  of  coal  so  raised 
without  deducting  the  expense  of  getting  it. 
Martin  v.  Porter,  5  M.  &  W.  352  ;  2  H.  &  H.  70. 

In  a  suit  in  equity  for  an  account  of  coal 
wrongfully  worked  by  the  defendant,  where  the 
working  was  inadvertent  and  without  fraud,  the 
court,  in  assessing  the  compensation  for  the  coal 
got  by  him,  directed  him.to  be  charged  only  with 
the  fair  market  value  of  the  coal,  as  if  the  coal- 
field had  been  purchased  by  him  of  the  plaintiff. 
Jlilton  V.  Woods,  4  L.  R.,  Eq.  432  ;  36  L.  J.,  Ch. 
941  ;  16  L.  T.  736  ;  15  W.  R.  1105. 

So  in  an  action  for  cutting  into  and  carrying 
away  land,  the  measure  of  damages  is  the  value 
to  the  plaintiff  of  the  land  so  taken,  not  the  ex- 
pense which  would  be  incurred  in  restoring  it  to 
its  original  condition.  Jones  v.  Oooday,  1  D.,  N. 
8.  50  ;  8  M.  &  W.  146  ;  10  L.  J.,  Ex.  275. 

In  assessing  the  amount  of  damages  to  be  paid 
where  another  peiBon's  coal  has  been  wrongfully 
VOL.  T. 


coaled  Fraud. J — The  plaintiffs,  the  owners  of 
coal  mines,  discovered  in  1872  that  the  defen- 
dant more  than  six  years  previously  had,  when 
working  an  adjoining 'colliery,  worked  a  large 
quantity  of  the  plaintiffs*  coal  by  breaking  their 
boundary.  There  had  been  no  subsidence  of  the 
surface  or  anything  to  put  the  plaintiffs  on  in- 
quiry, and  the  defendant,  in  plans  which  he  kept 
of  the  workings  in  his  own  mine,  had  not  marked 
the  illegal  workings : — Held,  that  the  omission 
in  the  plans  was  not  sufficient  to  constitute  a 
case  of  concealed  fraud  so  as  to  entitle  the  plain- 
tiffs to  an  account  and  damages.  Dawes  v. 
Bagnall,  23  W.  R.  690. 

ProspeetiTe  Damages.] — When  injury  has  been 
occasioned  to  land  and  buildings  by  mining 
operations  under  the  land  of  an  adjoining  owner, 
the  plaintiff  is  entitled  to  recover,  in  an  action 
founded  upon  such  injury,  compensation,  not 
only  for  the  damage  that  has  actually  occurred 
at  the  time  of  action  brought,  but  also  for  the 
prospective  damage  resulting  from  the  defen- 
dant s  act.  As  the  cause  of  action  was  complete 
at  the  moment  that  the  first  damage  accrued  to 
him,  the  plaintiff  must  recover  once  for  all  in 
one  and  the  same  action  for  all  damage  past, 
present,  and  future,  resulting  from  that  one 
cause  of  action — ^for  the  reason  that  no  occur- 
rence of  damage  subsequently,  as  the  result  of 
the  original  act  of  the  defendant,  would  give  a 
fresh  cause  of  action.  Lamb  v.  Walker,  3  Q.  B. 
D.  389  ;  47  L.  J.,  Q.  B.  451  ;  38  L.  T.  643  ;  26 
W.  R.  775— Mellor,  J.,  and  Manisty,  J. ;  Cock* 
bum,  C.  J.,  dissentiente. 

There  being  no  abstract  right  to  the  support 
of  the  adjacent  land,  the  act  of  the  excavating 
owner  is  only  tortious  when  it  produces  and  to 
the  extent  to  which  it  produces  actual  damage. 
On  the  one  hand,  therefore,  the  defendant  is  not 
liable  for  damage  which  has  not  occurred,  and 
which  never  may  occur,  and  on  the  other,  each 
fresh  interference  with  the  enjoyment  of  pro- 
perty, on  the  occurrence  of  subsequent  damage, 
is  a  wrong  done,  and  creates  a  further  cause  of 
action,  of  which  the  plaintiff  can  avail  himself. 
Ih, 

Case  in  which  compensation  for  damage  done 
to  an  estate  was  awarded  once  for  all,  so  as  to 
take  away  any  right  of  action  for  subsequent 
damage  against  the  defendants,  who  were  held 
to  be  not  wrongdoers,  but   persons  exercising 
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their  rights  of  mining  operations  over  the  land 
of  the  plaintiff,  subject  to  paying  compensation 
for  the  permanent  injury  thereby  occasioned  to 
the  said  estate.  OretU  Laxey  Mining  Company 
V.  Clague,  i  App.  Cas.  115  ;  27  W.  E.  417— P.  C. 

Bight  of  Ixupection  of  Adjoining  Kine.]— An 
owner  of  a  mine  will,  in  equity,  on  making  out  a 
primsl  facie  case,  be  allowed  to  inspect  the  work- 
ings of  an  adjoining  mine,  to  ascertain  whether 
they  are  being  carried  on  in  such  a  way  as  to 
encroach  upon  or  injure  his  own  mine.  JSennett 
V.  Whitehouse,  28  Beav.  119  ;  29  L.  J.,  Ch.  326  ; 
6  Jur.,  N.  S.  528 ;  2  L.  T.  45  ;  8  W.  R.  251. 

When  the  plaintiff  and  the  defendants  had 
mines  adjoining  one  another,  and  the  plaintiff 
had  reason  to  suspect  that  the  defendants  had 
encroached  upon  his  mines,  he  obtained  leave 
from  them  to  go  underground  and  examine  their 
mines,  and  found  that,  at  the  boundary  line 
between  the  two  properties,  a  wall  had  been 
recently  erected,  which  prevented  him  from 
seeing  whether  anything  had  been  done  on  the 
other  side,  which  belonj^  to  him.  The  inspector 
for  the  district  reported  that  an  inspection  could 
safely  be  made  by  removing  a  portion  of  the 
wall,  and  that  no  practical  difficulty  existed 
calculated  to  endanger  the  lives  of  the  workmen. 
An^  order  was  then  made  by  a  judge  that  the 
plaintiff  should  be  at  liberty  to  inspect  the  mines 
of  the  defendants,  and,  so  far  as  was  necessary 
for  the  inspection,  to  make  a  way  through  the 
wall.  The  plaintiff  was  directed  to  give  security 
to  the  satisfaction  of  the  master,  or  to  deposit 
500^.  to  abide  any  order  the  court  might  make  as 
to  indemnifying  the  defendants  for  any  loss  they 
might  sustain  in  consequence  of  the  inspection  ; 
— Held,  that  the  order  was  good,  as  the  courts  of 
common  law  and  the  judges  thereof  have,  as 
ancillary  to  the  power  of  granting  inspection,  a 
power  to  remove  obstructions,  with  a  view  to  the 
inspection.  Bennett  v.  Griffiths,  30  L.  J.,  Q.  B. 
98 ;  7  Jur.,  N.  S.  284  j  3  L.  T.  735  ;  9  W.  R. 
332. 

Begulation  of  Kinei.]— &<?  j?^?^^  col.  466. 


3.  Undeb  Ganalb. 

Generally.] — A  canal  act  provided,  that  no 
owner  of  any  mines  should  carry  on  any  w^ork 
for  the  getting  of  coal  or  minerals  within  twelve 
yards  from  the  canal,  or  any  reservoir  to  be  made 
by  the  company,  nor  should  any  coals  or  other 
minerals  be  got  under  any  part  of  the  canal,  or 
towing  paths  thereunto  belonging,  or  any  such 
reservoir,  or  any  land  or  ground  lying  within  the 
distance  of  twelve  yards  of  either  side  of  the 
canal,  or  anjr  reservoir,  except  as  thereinafter 
mentioned,  without  the  consent  of  the  company. 
By  another  clause  it  was  provided,  that  when 
the  owner  of  any  coal  mine,  lying  under  the 
canal,  towing-paths,  reservoir,  &c.,  or  within  the 
distance  thereinbefore  limited,  should  be  desirous 
of  working  the  same,  then  such  owner  should 
give  notice  of  his  intention  to  the  company,  three 
months  before  he  should  begin  to  woii  such 
mines  lying  as  aforesaid  ;  and  upon  the  receipt 
of  such  notice,  it  should  be  lawful  for  the 
company  to  inspect  such  mines  in  order  to 
determine  what  coal  or  other  minerals  might  be 
come  at  and  gotten  without  prejudice  to  the 
canal ;  and  if  the  company  should  neglect  to 


inspect  such  mines  within  thirty  days  next  after 
the  receipt    of  such  notice,  then  the  owners  of 
such  mines  ^  ere  authorized  to  work  such  part  of 
the  said  mines  as  lay  under  the  canal,  or  within 
the  distance  aforesaid  ;  and  if  upon  inspection 
the  company  should  refuse  to  permit  the  owners 
of  the  mines  to  work  such  part  of  the  mines 
lying  as  aforesaid,  or  any  part  thereof,  as  they 
might  have  come  to  and  gotten,  then  the  company 
should  within  three  calendar  months  pay  the 
owners  the  value  thereof.    By  another  clause, 
nothing  in  the  act  contained  was  to  defeat  the 
right  of  any  owner  of  lands  or  grounds  in,  upon, 
or  through  which  the  canal  should  be  made,  to  the 
mines  lying  within  or  under  the  lands  or  grounds 
to  be  set  out  or  made  use  of  for  such  canal,  but 
all  such  mines  wero  reserved  to  such  owners 
respectively ;  and  it  should  be  lawful  to  such 
owners,  subject  to  the  conditions  therein  con- 
tained, to  work  all  such  mines,  provided  that  in 
working  such  mines  no  injury  was  done  to  the 
navigation  : — Held,  that  this  proviso  was  to  be 
construed  with  some  qualifications,  viz.  either  as 
importing  that  the  party  working  the  mines  was 
to  do  no  unnecessary  damage  to  the  navigation, 
or  no  extraordinary  damage  by  working  the  mines 
out  of  the  usual  mode ;  and,  therefore,  where 
notice  had  been  given  by  the  lessee  of  a  coal 
mine  of  his  intention  to  work  the  same  under  a 
reservoir  belonging  to  the  canal  company,  and 
the  latter  had  not  purchased  his  right  within  the 
time  limited  by  the  act,  that  the  lessee  was 
entitled  to  work  the  mine  under  such  reservoir 
in    the    usual    and    ordinary    mode ;    and  the 
reservoir  having  been  damaged    by  reason  of 
such  working  by  the  lessee,  that  no  action  was 
maintainable  by  the  company  against  him  for 
such  damage.    Dudley  Canal  Company  v.  Graze^ 
brook,  1  B.  &  Ad.  59. 

An  act  provided  that  the  canal  company  should 
not  be  entitled,  on  purchasing  lands  for  making 
a  canal,  to  any  coal  mines  under  the  same,  but 
that  such  mines  should  belong  to  the  same  persons 
as  would  have  been  entitled  to  them  if  the  act 
had  not  been  made ;  but  it  required  the  owners  to 
give  notice  to  the  company  of  their  intention  to 
work  the  mines  within  ten  yards  of  the  canal,  and 
that  the  company  might  inspect  the  mines,  and 
might  stop  the  further  working  of  them,  on  pay- 
ing compensation  to  the  owners  : — Held,  that  the 
right  of  the  owners  to  work  within  the  ten  yards 
was  left  as  before  the  act,  if,  after  notice  given  by 
them  to  the  company,  the  latter  did  not  purchase 
out  their  rights ;  and  that  the  canal  being  damaged 
by  the  nearer  approach  of  the  mine  after  such 
notice  and  non-purehase,  no  action  lay  against  the 
coalowner  for  such  injury,  which  happened  by 
the  default  of  the  company  in  not  purchasing. 
Aliter,  where  the  house  of  one  claiming  under  a 
grant  from  the  owner  of  the  soil  was  undermined. 
Wyrley  and  Estingtffn  Canal  Navigation  v. 
Bradley,  7  East,  368.  And  see  Rex  v.  Bir^ 
mi)igham  Cafial  Company,  2  B.  &  A.  570. 

A  canal  act  prohibited  any  proprietor  of  mines 
from  working  the  same  under  or  within  twenty 
yards  of  any  tunnel,  and  directed  that  if  he 
should  be  desirous  of '  so  working  the  same,  he 
was  to  give  notice  of  the  intention  to  the 
company  ;  and  if  they  refused  to  permit  him  to 
work  such  part  of  the  mines  as  he  might  have 
gotten,  they  were  to  pay  him  for  it  such  sum  as 
a  compensation  jury  should  assess.  The  lessees 
of  minerals  under  a  lease  covenanted  with  the 
lessors  to  work  the  mines,  and  raise  and  get  the 
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coal  thereout,  nntil  the  whole  of  the  mines,  or  as 
great  a  qoantitj  as,  by  working,  could  be  gotten, 
should  be  worked  out,  ^*  except  the  ribs  and 

J>illara,  which  most  necessarily  or  which  the 
easors  might  require  to  be  left**    The  lessees 
accordingly  gave  notice  of  their  intention  to 

work  the  mines  under  a  tunnel  of  the  company  ; 
on  which  the  company  gave  their  refosal,  and  a 
jury  assessed  a  sum  to  be  paid  by  the  company 

to  the  lessees  for  their  ceasing  to  work  such 
pSLTt  of  the  mines.  In  an  action  by  the  lessees 
Against  the  company  for  non-payment  of  the 
assessed  sum,  the  company  pleaded,  that  the 
mines  which  the  lessee  so  ceased  to  work  were 
a  rib  within  the  meaning  of  the  covenant  in  their 
Jeasc,  and  that  the  lessors  did  require  the  coal  to 
be  left  by  the  lessees  ;  also,  that  the  lessees  did 
not  cease  from  working  the  minerals  within 
twenty  yards  of  the  tunnel ;  also,  that  after 
cefusal  by  the  company,  and  before  the  sum- 
moning of  the  jury,  the  lessees  abandoned  their 
notice,  and  did,  in  fact,  work  and  cany  away  a 
■portion  of  the  coal  within  twenty  yards  : — Held, 

that  there  was  no  answer  to  the  action.  Sioin- 
dfll  V.  Birmingham  Navigation,  Company^  9 
C  B..  N.  S.  241  ;   29  L.  J.,  C.  P.  364  ;    7  Jur., 

N.  S.  190. 

A  canal  act  provided  that  no  owner  of  mines 
should  carry  on  any  work  for  getting  such  mines 
under  any  tunnel,  or  within  twenty  yards  of  the 
«ame,  without  the  consent  of  the  company ;  and 
that  no  owner  of  any  mines  should,  without  such 
•consent,  carry  on  any  work  for  getting  coal  or 
mineral  within  twelve  yards  of  the  canal, "  except 
as  hereinafter  mentioned."  Then  followed  clauses 
which  provided  that  the  owner  of  mines  might, 
without  such  consent,   get  coal  and  minerals 
beyond  the  prescribed  limits  ;  and  that  the  com- 
fiany  might  enter  upon  lands  and  mines  for  dis- 
covering the  distance  of  the  canal  from  the 
working  parts  of  such  mines,  and  that  if  any 
mine  should  be  worked  contrary  to  the  act,  they 
might  use  all  necessary  means  for  making  the 
cuoal  safe.    By  a  subsequent  clause  it  was  pro- 
Tided,  that  when  the  owner  of  any  mine  lying 
under  the  canal,  or  within  the  limited  distance, 
should  be  desirous  of  working  the  same,  he  should 
give  the  company  three  months'  notice  of  his 
intention,  and  upon  the  receipt  of  such  notice  it 
should  be  lawful  for  the  company  to  inspect  such 
mines  In  order  to  determine  what  materials  might 
be  gotten  without  prejudice  to  the  canal ;  and 
if  upon  inspection  the  company  should  refuse  to 
permit  the  owners  of  such  mines  to  work  them, 
then  the  company  should  within  three  months 
pay  to  the  owners  the  value  thereof.    Another 
clause  provided,  that  nothing  in   the  act  con- 
tained should  defeat  the  right  of  any  owner  of 
land  through  which  the  canal  should  be  made  to 
the  mines  under  the  land  used  for  the  canal,  and 
that  it  should  be  lawful  for  such  owner  to  work 
such  mines,  provided  that  no  injury  were  done 
to  the  navigation  : — Held,  thai;  the  prohibition 
against  working  any  mine  within  twenty  yards 
of  a  tunnel  without  the  consent  of  the  company 
was  not  absolute,  but  subject  to  the  same  excep- 
tion as  worldng  within  twelve  yards  of  the  canal, 
and  therefore  if  the  company  refused  to  permit 
the  owner  of  a  mine  to  work  it  within  twenty 
yards  of  a  tunnel,  they  were  bound  to  pay  him 
the  value  thereof.     Birmingham   Canal  Com- 
pany V.  Dudley  (^Earl),  7  H.  &  N.  969  ;  9  Jur., 
N.  a  24— Bx.  Cfh. 
By  a  canal  act  it  was  provided  that  no  owner 


of  any  mine  should  work  the  same  under  the 
reservoir  of  the  caual  company,  except  as  therein 
mentioned,  without  the  consent  of  the  company ; 
and  that  when  the  owner  of  any  mine  under  the 
canal  works  should  be  desirous  of  working  the 
same,  such  owner  should  give  notice  in  writing 
of  such  his  intention  to  the  company  before 
beginning  to  work ;  that  the  company  might  then 
inspect  such  mine,  and  upon  failure  or  neglect 
of  the  company  so  to  inspect  within  thirty  days 
after  such  notice,  the  owner  of  such  mine  might 
work  and  get  such  part  of  the  mines  as  lay 
under  the  canal  and  works ;  and  that  if  upon 
such  inspection  the  company  should  refuse  to 
permit  the  owner  of  the  mines  to  work  such  part 
of  the  mine,  the  company  should,  within  three 
calendar  months  after  such  refusal,  purchase  the 
same.  And  nothing  therein  contained  should  be 
construed  to  prejudice  the  right  of  the  lord  of 
the  manor  or  waste,  or  any  owner  of  any  ground 
through  which  the  company's  works  should  be 
made,  to  the  mines  under  such  ground,  such  lord 
or  owner  being  thereby  empowered  to  work  the 
same,  subject  to  the  conditions  therein  con- 
tained; provided  that  no  injury  were  done  in 
the  working  to  the  navigation  : — Held,  that  this 
last  proviso  was  not  to  ha  construed  as  rendering 
futile  all  the  previous  provisions  of  the  act ; 
therefore,  where  an  owner  of  mines  had  given 
notice  of  his  intention  to  work  them,  and  the 
company  had  neglected  to  purchase  the  mines  in 
the  manner  prescribed  by  the  act : — Held,  that 
the  owner  of  mines  might  work  the  same  under 
the  company's  works,  and  the  company's  works 
having  been  damaged  in  consequence  of  such 
working,  that  the  company  could  not  maintain 
an  action  against  the  mine-owner  to  recover 
compensation  for  such  damage.  Stourbridge 
Canal  Company  v.  Dndlnj  (-EliW),  30  L.  J.,  Q. 
B.  108  ;  7  Jur.,  N.  8.  329  ;  8  L.  T.  449 ;  9  W.  R. 
158— Bx.  Ch. 

By  a  local  act,  tenants  for  life  were  empowered 
to  sell  lands  to  a  canal  company  for  the  pur- 
poses of  their  undertaking.  It  ^vas  provided 
that  in  case  the  parties  should  differ  as  to  the 
amount  of  the  purchase-money,  a  jury  should 
assess  the  amount,  and  ascertain  what  sum 
should  be  paid  for  the  land,  and  also  what  other 
sums  should  be  paid  for  past  and  future 
damage.  The  mines  and  minerals  under  the 
lands  conveyed  were  reserved  to  the  owners, 
with  power  to  the  owners  to  get  them,  provided 
no  injury  should  be  done  to  the  canal  thereby. 
And  the  company  was  empowered  to  inspect  the 
mines,  and  to  compel  the  owners  to  desist  from 
working  so  as  to  injure  the  canal.  Under  the 
act  a  tenant  for  life  sold  lauds  to  the  company, 
which  were  known  to  contain  coal,  though  at 
the  time  it  was  not  known  whether  the  coal 
would  be  gotten.  Some  years  afterwards  a  mine 
was  opened  for  the  purpose  of  getting  the  coal 
underl3ring  the  canal.  The  company  restrained 
the  owners  of  the  mine  from  worlung  so  as  to 
endanger  the  canal : — Held,  that,  in  the  absence 
of  a  special  provision  in  the  act  to  that  effect, 
the  company  was  not  liable  to  make  any  oom- 
pensation  to  the  owners  of  the  coal  mine  for 
the  loss  incurred  by  them  by  reason  of  this 
restriction  on  their  powers  of  working  the  mine. 
Reg,  V.  Aire  and  QUder  Navigation  Company, 
30  L.  J.,  Q.  B.  337  ;  8  Jur.,  N.  8.  115  ;  10  W.  ft. 
40. 

An  action  was  brought  against  a  canal  com- 
pany by  the  owners  of  mines  lying  beneath  a 
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the  maintenance  of  the  railway.  CaleeUmian 
Railway  Company  v.  Balhaven  QLord)^  3  Macq. 
H.  L.  Cas.  56  ;  3  Jur.,  N.  S.  573. 

A  vendor  of  land  having  sold  it  under  an  act 
of  parliament  for  the  particular  purposes  of  a 
railway,  cannot  afterwards  work  the  minerals 
under  the  surface  (though  they  have  been  ex- 
pressly reserved  to  him,  either  by  his  grant  or  by 
the  provisions  of  the  company's  own  act),  in  such 
a  manner  as  to  prejudice  the  use  of  the  land  for 
the  purposes  for  which  it  has  been  purchased ;  the 
common  law  right  to  adjacent  support  from  the 
vendor^s  land  attaches  upon  such  a  sale  even 
beyond  the  limits  of  the  purchased  land.  Elliot 
V.  Xorth'Eaitern  Bailway  Citmpany,  10  H.  Li. 
Cas.  333  ;  32  L.  J.,  Ch.  402  ;  9  Jur.,  N.  S.  555  ; 
8  L.  T.  337  ;  11  W.  R.  604. 

Whether  a  gmnt  is  voluntary  or  compulsory,  it 
must  carry  with  it  all  that  is  necessary  to  the 
enjoyment  of  the  subject  matter  of  it ;  and  there* 
foi*e,  if  a  certain  amoant  of  lateral  support  is 
essential  to  the  safety  of  the  railway,  the  right  to 
it  must  pass  as  a  necessary  incident  to  the  grant. 
lb. 

Held,  also,  that  although  the  mine-owner  could 
properly  be  restrained  from  working  the  mines- 
uudemeath  or  adjacent  to  the  land  purchased,  so> 
as  to  cause  an  injury  to  the  surface  and  supeiin- 
cumbent  works,  the  company  could  not  compel 
the  owner  to  keep  the  mine  filled  with  water,  to 
the  exclusion  of  any  future  working.    Ih. 

A  railway  comimny  which  has  taken  land» 
for  the  purposes  of  its  railway,  under  the  Lands 
Clauses  Act  (8  &  9  Vict.  c.  18)  and  the  Railways 
Clauses  Act  (8  &  9  Vict.  c.  20),  and  has  them 
conveyed  to  it  by  a  conveyance  in  the  usual 
form,  is  not  entitled  to  prevent  the  owner  of  the 
mines,  subjacent  or  adjacent,  from  working  and 
winning  away  the  same  without  making  compen- 
sation. It  makes  n9  difference  that  the  mines 
and  minerals  are  nec'essaiy  for  the  support  of  the 
railway.  Cheat  Wcstum  llailway  Qyinpany  v. 
Bmju'tt,  2  L.  R.,  H.  L.  27  ;  36  L.  J.,  Q.  B.  133  ; 
16  L.  T.  186  ;  15  W.  R.  647  ;  8,  P.,  Fletcher  v, 
Oreat  Western  llailway  Company,  29  L.  J.,  Ex. 
253  ;  6  Jur.,  N.  S.  961 ;  8  W.  R.  501— Ex.  Ch. 

If  the  company,  after  notice  of  intention  to 
work,  refuses-  to  make  compensation  for  the 
mines  requisite  for  the  support  of  the  railway, 
the  company  can  only  compel  the  mine  owner  to 
work  his  mines  in  a  proper  manner  according  to 
the  custom  of  the  district.    lb. 

An  owner  of  land,  granting  to  a  railway  com- 
pany the  right  to  make  and  maintain  a  tunnel 
through  his  land,  is  in  the  same  position,  wiUi 
respect  to  his  right  to  work  mines  under  the  77th 
and  78th  sections  of  the  Railways  Clauses  Act,  as 
if  the  company  had  actually  purchased  tiie  land  ; 
and  the  rule  that  a  grantor  cannot  derogate  from 
his  own  grant  does  not  apply.  London  and 
North- Western  llailway  Company  v.  Aekroyd, 
31  L.  J.,  Ch.  588  ;  8  Jur.,  N.  S.  911 ;  10  W.  R, 
367. 

In  1835  the  Leeds  Railway  Company,  consti- 
tuted under  an  act  which  excepted  mines  from 
land  purchased,  and  allowed  the  landowners  to 
work  them,  provided  they  did  no  damage  to  the 
railway,  bought  land  for  their  railway.  In  1836 
the  York  Railway  Company  was  constituted 
under  an  act,  containing  provisions  as  to  mines 
similar  to  those  of  the  Railways  Clauses  Act. 
Afterwards  the  York  Company  purchased  the 
Leeds  Railway  under  the  powers  of  an  act  of 
1844,  which  provided  by  s.  4,  that  on  completion 


canal  for  so  negligently  managing  Hhe  canal  as 
to  allow  the  water  to  escape  from  it  and  flood 
the  mines.  The  canal  was  constructed  by  a 
company  under  the  provisions  of  a  local  act, 
by  which  it  was  enacted  that  if  any  proprietor 
of  mines  under  the  canal,  or  within  twelve  yards 
of  either  side  of  it,  should  be  desirous  of  working 
them,  he  should  give  three  months'  notice  to  the 
company,  who,  if  they  failed  to  inspect  the 
mines  within  thirty  days,  should  be  considered 
as  permitting  them  to  be  worked  ;  and  if.  on  in- 
spection, they  refused  permission,  they  should  be 
compelled  to  purchase  the  same.  There  was  a 
proviso  in  working  the  mines,  "No  injury  be 
done  to  the  navigation,  anything  therein  con- 
tained to  the  contrary  notwithstanding."  By 
the  compensation  clauses  of  the  act,  the  com- 
pany, in  making  the  canal,  was  to  do  as  little 
damage  as  possible,  and  to  make  satisfaction  for 
damage  sustained  by  the  owners  of  the  lands, 
tenements  or  hereditaments  taken,  or  used  or 
prejudiced  by  the  execution  of  the  powers  of  the 
act,  and  compensation  was  made  paytible  for  the 
damage  which  should  be  at  any  time  or  times 
whatsoever  sustained  by  the  owners  of  the  lands, 
&c.,  by  reason  of  making,  repairing,  or  main- 
taining the  canal,  or  by  flowing,  leaking  or 
oozing  of  the  water  over  or  through  the  banks 
of  the  canal  (if  complaint  were  made  within  six 
months  of  the  injury).  The  owners  of  the  mines 
gave  notice  of  their  intention  to  work  the  mines 
within  the  prescribed  distance  of  the  canal.  The 
company  did  not  inspect  the  mines,  and  refused 
to  purchase  them.  The  owneis  proceeded  to 
work  the  mines,  the  canal  being  then  in  good 
order,  and  water-tight.  They  worked  the  mines 
in  the  usual  manner,  without  which  they  could 
not  have  had  the  full  benefit  of  the  coal,  and  the 
effect  of  such  working  was  to  let  down  and  crack 
the  bed  of  the  canal,  and  to  allow  the  water  to 
flow  into  and  cause  damage  to  the  mines.  The 
company,  during  the  working  of  the  mines,  took 
all  proper  precautions  to  keep  the  canal  water- 
tight : — Held,  that  the  company  was  not  respon- 
sible for  the  damage  to  the  mines,  as  there  was 
no  proof  of  any  negligence  on  their  part,  or  of 
anything  done  in  excess  of  their  statutory  powers. 
Dunn  V.  Birmingham  Canal  Company ^  8  L,  R., 
Q.  B.  42  ;  42  L.  J.,  Q.  B.  34  ;  27  L.  T.  683  ;  21 
W.  R.  266— Ex.  Ch.  Affirming  7  L.  R.,  Q.  B.  121  ; 
41  L.  J.,  Q.  B.  121  ;  26  L,  T.  241  ;  20  W,  R.  573. 

Under  Waterooorses.] — ^An  owner  of  freehold 
lands  and  his  lessee  will  be  restrained  from 
working  mines  under  a  watercourse  otherwise 
than  in  a  manner  not  likely  to  prevent  the  plain- 
tiff from  enjoying  an  uninterrupted  flow  of 
water  to  his  works.  El  well  v.  Orowther^  31 
Beav.  163  ;  .31  L.  J.,  Ch.  763 ;  8  Jur.,  N.  S. 
1004  ;  10  W.  R.  615. 


4.  Undbb  Railways. 

Bftilway  Company  entitled  to  Support.] — A 
person  gratuitously  granted  a  portion  of  his  land 
to  a  railway  company  for  the  formation  of  a  line 
of  railway  thereon,  with  a  reservation  to  him  and 
his  heirs  of  all  the  mines,  metals  and  minerals  in 
the  land  so  granted,  and  with  full  liberty  to  dig, 
search  for,  work  and  carry  away  the  same,  so  as 
the  same  be  done  without  entering  upon  or  break- 
ing the  sur&ce  of  the  land  thereby  granted : — 
Held,  that  the  company  was  entitled  to  the  sub- 
jacent and  adjacent  lateral  support  necessary  for 
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of  the  line  the  Leeds  Act  should  be  repealed  pro- 
vided that  the  repeal  should  not  affect  anything 
done  under  the  act,  but  that  all  acts  done  under 
it  should  remain  as  valid  as  if  there  had  been  no 
repeal.  The  9th  section  provided,  that  all  the 
provisions  of  the  York  Railway  Act,  so  far  as 
they  were  not  repealed,  altered  or  otherwise  pro- 
vided for  by  the  Act  of  184-1,  or  by  any  statute, 
should  apply  to  the  Leeds  Railway  : — Held,  that 
the  provisions  as  to  mines  in  the  York  Railway 
Act  were  not,  by  the  Act  of  ISH,  made  appli- 
cable to  the  Leeds  Railway,  so  as  to  give  the 
owners  of  the  mines  imder  the  lands  purchased 
by  the  Leeds  Company  a  right  to  work  them  to 
the  injury  of  the  railway  if  the  York  Railway 
Company  did  not  choose  to  purchase  them,  but 
that  the  unqualified  right  to  support,  which  was 
incident  to  the  grant  of  the  lands  for  the  pur- 
poses of  the  railway,  remained  unaffected.  Xorth - 
JEastfm  Hailway  Chtmpany  v.  Croslandy  4  De  G., 
F.  &  J.  550. 

A  railway  company  is  entitled  to  the  vertical 
and  lateral  supports  of  the  adjoining  lands  of  the 
proprietor  from  whom  the  lands  or  easements 
required  for  the  railway  were  purchased ;  and 
such  proprietor  is  not  at  liberty  to  work  the 
minerals  adjoining  the  railway  in  such  a  way  as 
to  cause  damage  to  it.     Ih.  • 

The  company  having,  by  the  terms  of  their 
purchase,  precluded  the  owners  of  lands  from 
working  minerals  in  a  way  injurious  to  their  pro- 
perty, cannot,  in  the  absence  of  statutory  pro- 
vision to  that  effect,  be  compelled  to  purchase 
those  minerals  of  the  owners.    Ih, 

iSce  alio  LANDS  CLAUSES  Act. 


ligimetioiL] — H.  became  the  lessee  of  minerals 
partly  underlying  the  line  of  a  railway.  He  was 
to  pay  as  the  value  of  the  minerals'^  a  sum  of 
about  10,000/.,  by  yearly  instalments,  subject  to 
a  right  of  re-entry  on  non-payment  of  rent  or 
failure  to  work  the  minerals  according  to  the 
covenants.  When  the  lease  had  thirteen  years 
to  run,  he  gave  the  .railway  company  notice, 
under  the  Railways  Clauses  Consolidation  Act, 
1845,  8.  78,  of  his  intention  to  work  the  minerals 
underlying  their  railway,  and  it  was  afterwards 
agreed  that  they  should  pay  him  688Z.  2«.  Qd.  in 
consideration  of  his  not  working  so  much  of  the 
coal  and  ironstone  lying  under  and  near  the  rail- 
way as  they  considered  necessary  for  its  support, 
with  100/.  for  expenses.  On  payment  of  these 
sums  he  abstained  from  working  the  minerals  so 
paid  for,  but  he  died  before  the  expiration  of  the 
lease ;  his  executors  then  discontinued  the  mining 
operations,  and  the  lessors  re-entered.  The 
mines  were  afterwards  purchased  by  S.,  who 
served  the  company  with  a  fresh  notice  of  his 
intention  to  work  the  minerals  underlying  the 
railway : — Held,  that  the  railway  company  on 
paying  compensation  obtained  the  right  of  per- 
manently stopping  the  mining  operations,  and 
that  they  were  entitled  to  a  perpetual  injunc- 
tion restraining  8.  from  working  the  subjacent 
minerals,  but  without  prejudice  to  the  question 
of  the  right  of  S.,  as  claiming  under  the  rever- 
sioners, to  compensation  for  his  interest  in  the 
mines.  Smith  v.  Great  West^-rn  Railtoay  Com- 
pany,  3  App.  Cas.  165 ;  47  L.  J.,  Ch.  97 ;  37  L.  T. 
«45  ;  26  W.  R.  130.  Affirming  2  Ch.  D.  235  ;  45 
L.  J.,  Ch.  235  ;  34  L.  T.  267  ;  24  W.  R.  443. 


6.  On  Inclosurk  and  Allotment  of  Wastes 

AND  Commons. 

Lioenoe  to  Lord  to  get  Xineralf.] — An  in- 
closnre  act  provided  that  the  lord  of  the  manor 
should  have  power  to  enter  upon  the  waste  lands 
allotted,  and  dig  for  and  get  minerals,  and  erect 
works  for  that  purpose,  making  satisfaction  to 
the  persons  whose  allotments  should  be  damaged 
or  injured.  Another  clause  provided  that  the 
lord  should  upon  no  account  open,  dig,  or  carry 
on  any  w^ork  on  the  surface  within  forty  yards 
of  any  dwelling-house,  nor  get  any  coal  under 
any  dwelling-house  within  the  perpendicular 
distance  of  forty  yards  from  the  foundation  of 
any  such  building.  And  power  was  given  to 
persons  entitled  to  dwelling-houses  to  inspect 
the  mines,  in  order  to  see  whether  works  were 
carried  on  within  the  prohibited  distance : — 
Held,  that  the  effect  of  this  was  to  give  the  lord 
a  right  of  entering  upon  the  surface  of  the  allot- 
ments, making  compensation  for  surface  damage, 
subject  to  an  absolute  prohibition  against  work- 
ing at  all  within  forty  yards  of  a  dwelling-house ; 
but  that  it  left  the  common  law  right  of  an 
owner  of  the  surface  to  have  the  support  of  the 
minerals  below  untouched ;  and  therefore,  that 
the  lord  was  liable  to  an  action  for  working  the 
mines  so  as  to  cause  the  surface  to  subside, 
although  the  works  were  carried  on  in  a  proper 
and  usual  manner,  and  not  within  the  prohibited 
distance.  Roberts  v.  Haines,  7  El.  &  Bl.  625  ;  27 
L.  J.,  Ex.  49  ;  3  Jur.,  N.  S.  886— Bx.  Ch. 

Injury  to  Boversion.] — Action  for  injuring  the 
plaintiff^s  reversion,  by  removing  the  minerals 
without  leaving  support  to  the  surface,  on  which 
were  houses  more  than  twenty  years  old,  whereby 
they  were  injured.  Ninety  years  before  action, 
the  locus  in  quo  was  inclosed  by  an  award  made 
under  an  inclosure  act ;  the  surface  was  allotted 
to  P.,  whose  estate  the  plaintiff  had,  and  the 
minerals  to  H.,  whose  estate  the  defendant  had. 
On  the  face  of  the  award,  it  was  stipulateii  that 
the  allottees  of  the  mines  should  have  the  liberty 
to  work  the  mines,  and  the  allottees  of  the  sur- 
face should  have  no  claim  to  compensation  for 
any  consequent  sinking  of  the  surface.  P.  exe- 
cuted the  award  as  a  deed.  H.  did  not  execute 
it,  but  accepted  the  allotment  under  it.  The 
houses  were  afterwards  built.  By  the  defen- 
dant's mining,  without  negligence,  the  surface 
unavoidably  sank : — Held,  that  upon  the  sever- 
ance of  the  minerals  and  surface,  the  owner  of 
the  surface  took  it  as  a  separate  tenement  with 
only  a  qualified  right  of  support ;  that  no  further 
right  of  support  was  gained  by  the  erection  of 
the  houses,  though  they  had  stood  for  more  than 
twenty  years ;  and  that  the  subsequent  owners 
of  the  surface  took  it  with  only  the  qualified 
right  of  support  originally  created,  and  that 
therefore  the  plaintiff  was  not  entitled  to  main- 
tain the  action.  Rowhotham  v.  Wilson,  6  El.  & 
Bl.  593 ;  25  L.  J.,  Q.  B.  362 ;  2  Jur.,  N.  S.  736. 
Affirmed  on  appeal,  8  El.  &  Bl.  123 ;  27  L.  J., 
Q.  B.  61 ;  3  Jur..  N.  S.  1297,  in  Ex.  Ch. ;  and  in 
Dom.  Proc.,  8  H.'  L.  Cas.  348  ;  30  L.  J.,  Q.  B.  49 ; 
6  Jur.,  N.  S.  965. 

Ko  Bight  in  Lord  to  let  down  Snrfaioe.]-^ 
W.  purchased  lands,  formerly  part  of  the  waste 
of  a  manor,  which  were  sold  under  a  local  in- 
closure act  to  defray  the  expenses  of  the  act* 
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The  lord  of  the  manor  leased  the  mines  under 
the  lands  so  sold  to  K.,  who  commenced  working 
by  sinking  shafts.  W.  filed  a  bill  against  the 
lord  of  the  manor  and  K.,  to  restrain  the  work- 
ing of  the  mines,  or  at  least  such  a  working  as 
to  cause  a  subsidence  of  the  surface.  It  having 
been  proved  that  the  mines  could  not  effectually 
be  worked  without  causing  a  subsidence  of  the 
sur&ce : — Held,  that  the  lord  of  the  manor,  or 
his  tenant,  had  a  right  to  work  the  mines,  to  an 
extent  which  might  «ause  the  utter  destruction 
of  the  land  above,  making  compensation  to  the 
owner  of  the  surface  for  the  damage  done. 
WaJu'firld  v.  Bu€cleuch  {Duke),  4  L.  R.,  H.  L. 
377  ;  39  L.  J.,  Ch.  411 ;  23  L.  T.  102. 

Semble,  that  there  may  be  a  valid  claim  by 
custom,  or  prescription  in  a  manor,  for  the  lord 
or  his  licensees  to  work  mines  so  as  to  destroy 
the  tenants'  surface.    Ih, 

Bight  to  Carry  Coal  over.]— An  act  of  Geo.  3, 
for  inclosing  the  moors  and  commons  within 
the  manor  of  Lanchester,  contained  a  saving  of 
all  the  seigniorial  rights  of  the  Bishop  of  Durham 
as  lord  of  the  manor,  and  also  provided  that  the 
bishop,  his  successors,  lessees,  and  assigns,  should 
at  all  times  thereafter  work  and  enjoy  all  mines 
under  the  moors  and  commons,  and  fi-ee  liberty 
of  winning  and  working  mines  belonging  to  the 
see  and  bishopric  of  Durham,  wheresoever  the 
same  should  be,  and  of  leading  and  carrying 
away  the  coals  gotten  thereout,  or  out  of  any 
other  lands  or  git>unds  whatsoever : — Held,  that 
the  bishop  had  no  right  to  carry  over  the  in- 
closed lands  coal  gotten  from  mines  within  the 
manor,  but  not  belonging  to  the  see.  HcdUy  v. 
FcnwicJt,  3  H.  &  C.  349  ;  11  L.  T.  571.— Ex.  Ch. 


VI.  MINING  COMPANIES. 

A.  COST-BOOK  MINES, 
1,  Nature  and  Characteristics  of. 

Mare  Partnemhip.] — A  cost-book  mining  com- 
pany, not  being  incorporated,  is  a  mere  partner- 
ship. KHtow  V.  Lhheard  Union  {Giiardmns). 
10  L.  R.,  Q.  B.  7  ;  44  L.  J.,  M.  C.  23  ;  31  L.  T. 
601  ;  23  W.  R.  72. 

An  agreement  between  A.,  a  lessee  of  a  mine, 
and  B.,  to  become  partnera  in  the  mine,  paying 
the  reserved  rent,  subletting  the  mine  at  a 
royalty,  and  dividing  the  profits,  is  within  the 
Statute  of  Frauds,  29  Car.  2,  c.  3,  and  not  suffi- 
ciently proved  by  a  i-eceipt  signed  by  A.,  and 
given  to  B.,  for  a  sum  as  B.'s  share  of  the  head- 
rent  of  the  mine,  the  sum  being  exactly  half  of 
that  rent.  Caddick  v.  Skidmorr,  2  De  G.  &  J. 
52  ;  27  L.  J.,  Ch.  153  ;  3  Jur.  N.  S.  1185. 

Judicial  Cogniiance.J^The  court  does  not, 
without  evidence,  take  judicial  cognizance  of  the 
meaning  of  the  term  "cost-book  principle."  Bod- 
mm  United  Minc»  Company,  In  re,  23  Beav.  370 ; 
26  L.  J.,  Ch.  570 ;  3  Jur.,  N.  S.  350. 

Kot  within  Statute  of  Mortmain.]  —  Shai-es 
in  a  mine,  carried  on  on  the  cost-book  principle, 
are  not;  within  the  Statute  of  Mortmain,  9  Geo.  2, 
c.  36,  when  it  appears  that  the  mines  and  other 
real  estates  were  not  vested  in  the  purser  or  any 
X)erson  on  a  direct  trust  for  the  shareholders  as 


tenants  in  common,  in  proportion  to  the  number 
of  their  shares,  but  upon  trust  to  work  the  same 
for  the  benefit  of  all  the  shareholders.  Hayttr 
V.  Thicker,  4  Kay  &  J.  243  ;  4  Jur.,  N.  S.  257. 

Unpaid  Calif — ^Power  of  Shareholders.]— It  i& 

not  competent  to  the  adventurers  or  sharenoldei-s 
in  a  cost-book  mine  to  stipulate  by  their  rulc» 
that  unpaid  calls  shall  be  recovered  as  a  debt  due 
from  the  defaulting  shareholder  to  the  purser. 
Hyhart  v.  Parker,  4  C.  B.,  N.  S.  209  ;  27  L.  J.^ 
C.  P.  120  ;  4  Jur.,  N.  S.  265. 

Liability  of  Members  J6r  Debts.]— The  defen- 
dant  and  others  met  for  the  purpose  of  forming  a 
company  for  working  a  mine  on  the  co6t-b(X}k 
principle,  the  concern  to  consist  of  60,000  shares^ 
of  which  15,000  were  to  be  appropriated  to  the 
owner  of  the  mine,  33,750  to  A.,  B.  and  C,  and 
the  remainder  allotted  to  other  parties  in  propor- 
tion to  capital  subscribed  by  them  ;  1,125  being 
allotted  to  the  defendant,  for  which  he  paid  100/.; 
and  it  was  at  that  meeting  resolved,  that  the 
requisite  capital  to  work  the  mine  for  the  first 
six  months  should  be  found  by  A.,  B.  and  C. 
The  same  resolution  also  stated  that  the  mine 
had  been  purchased  of  the  owner  for  1,000/.  in 
cas^,  and  15,000/.  to  be  paid  in  cash  or  shares  at 
the  end  of  six  months,  should  it  be  deemed 
desirable  by  the  adventurers  to  continue  opera- 
tions ;  such  payment  of  15,000/.  or  surrender  of 
the  mine  to  the  owner,  being  optional  by  the 
adventurers : — Held,  that  by  this  arrangement 
each  adventurer  being  a  partner  in  the  concern 
from  the  commencement,  was  liable  as  such  for 
goods  supplied  for  the  working  of  the  mine. 
Peel  V.  Thomas,  15  C.  B.  714  ;  3  C.  L.  R.  397  : 
24  L.  J.,  C.  P.  86. 

A  transferee  of  shares  in  a  cost-book  mine,  the 
rules  of  which  require  transfers  to  be  registered, 
in  order  to  convey  an  interest  in  the  mine,  is  not 
liable  for  debts  of  the  concern  contracted  before 
his  transfer  is  registered.  Tliomeif  v.  Clarh,  18^ 
C.  B.  662  ;  25  L.  J.,  C.  P.  309. 

A.  agreed  to  accept  a  transfer  of  shares  (in 
trust)  from  B.,  with  an  understanding  that  the 
transfer  was  to  take  effect  only  in  the  event  of 
B.  going  abroad.  B.  never  went  abroad,  but 
without  (as  the  jury  found)  A.'s  authority 
registered  the  transfer : — Held,  that  this  un- 
authorised registration  did  not  render  A.  liable 
as  a  partner  for  debts  of  the  company.    lb. 

In  an  action  against  a  shareholder,  also  the 
secretary  of  a  mine  conducted  on  the  cost-book 
principle,  under  which  the  mine  agents  made 
monthly  or  quarterly  estimates  of  the  money 
required  to  carry  on  the  business,  and  raised  the 
amount  by  calls  on  the  shareholders,  it  being  also 
the  practice,  when  sufficient  funds  were  not 
forthcoming,  to  obtain  goods  on  credit,  and  the 
defendant  having,  as  secretary,  entered  the  order 
for  the  goods,  the  question  was  left  to  the  jury 
whether  the  captain  had  authority  to  pledge  the 
credit  of  the  shareholders  for  goods  which  were 
necessary.    Newton  v.  Daly,  1  F.  &  F.  26. 

In  an  action  against  a  shareholder  for  coals 
sold  and  deliver^  to  a  cost-book  mining  com- 
pany there  was  general  evidence  that  coals  had 
been  delivered :— Held,  that  the  monthly  cost- 
sheets  sent  in  by  the  creditor  to  the  purser  of  the 
mine,  and  by  him  laid  before  the  managing 
committee  and  passed  by  them,  were  evidence  as> 
against  the  shareholders  of  the  quality  and  value 
of  the  coals  so  delivered.     Grcahe  v.  Jaeltsimy, 
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36  L.  J.,  C.  P.  108 ;  15  L.  T.  509  ;   15  W.  R. 
338. 

Btttring  Mamben — Contribntion.] — In  a  oom- 
puny  fonned  on  the  cost-book  system  the  practice 
had  beea  for  a  shareholder  to  be  at  liberty  to 
retire  on  the  terms  that  if  the  company  was 
solvent  he  received  from  the  company  a  sum  of 
money  equal  to  his  rateable  proportion  of  the 
excess  of  the  assets  above  the  liabilities,  but  if 
the  company  was  insolvent  he  paid  to  the 
company  his  rateable  proportion  of  the  excess 
of  the  liabilities  above  the  assets.  In  every  case 
in  which  a  shareholder  had  retired  when  the 
liabilities  were  in  excess  of  the  assets,  the  parser 
in  calculating  the  value  of  the  assets  had 
entered  all  the  arrears  of  calls  as  good  debts, 
and  the  shareholder  retired  on  paying  only  his 
proportionate  part  of  the  excess  of  the  liabilities 
over  the  assets  according  to  the  number  of  shares, 
without  r^ard  to  the  solvency  or  insolvency  of 
the  other  shareholders.  C.  gave  notice  to  retire 
in  November,  1879,  but  no  account  was  made 
out  shewing  what  he  had  to  pay.  In  March, 
1880,  an  order  was  made  to  wind  up  the  company. 
The  liquidator,  in  1882,  made  out  an  account 
shewing  what  C.  was  to  pay,  and  in  estimating 
the  assets  omitted  all  arrears  of  calls  owing  by 
insolvent  shareholders,  and  then  calculated  C.'s 
contribution  by  dividing  the  excess  of  liabilities 
over  assets  rateably  among  0.  and  the  other 
solvent  shareholders.  The  vice-warden  of  the 
Stannaries  held  that  this  was  correct,  and  ordered 
payment  by  C.  of  the  amount  with  which  he  was 
thus  chaiged  : — Held,  on  appeal,  that  this  deci- 
sion was  correct  in  principle,  and  that  the  fact 
that  on  all  previous  occasions  the  assets  had 
been  reckoned  without  any  allowance  for  the 
insolvency  of  persons  owing  arrears  of  calls,  and 
the  contribution  of  the  retiring  shareholder 
ascertained  without  reference  to  the  insolvency 
of  any  of  the  continuing  shareholders,  was  not 
sufficient  evidence  of  an  agreement  among  the 
shareholders  that  the  contribution  of  a  retiring 
shareholder  should  be  calculated  on  that  footing. 
The  course  of  practice  followed  by  an  officer  of 
a  company  is  not  sa  strong  evidence  of  an  agree- 
ment sanctioning  that  practice  as  a  course  of 
practice  in  an  ordinary  partnership  of  few 
members.  lYank  Mills  Mhiinff  Company,  In  re, 
23  Ch.  D.  52  ;  52  L.  J.,  Ch.  457  ;  49  L.  T.  193  ; 
31  W.  R.  440— C.  A. 

But  held,  that  C.  was  entitled  to  have  the 
assets  of  the  company  valued  on  the  footing  of 
its  being  a  going  concern,  which  it  was  when  he 
gave  notice  of  retirement,  and  that  the  solvency 
of  Uie  persons  who  owed  calls,  and  of  the  con- 
tinuing shareholders,  must  be  taken  as  matters 
stood  at  the  date  of  the  notice  of  retirement,  and 
not  at  the  time  when  the  account  was  made  out. 
lb. 

Proof  hj  Member  against,] — A  shareholder  in 
a  Cornish  mine,  worked  on  the  cost-book  system, 
relinquished  his  shares  in  July,  1868,  and  paid 
his  share  of  the  expenses  up  to  his  retirement. 
In  August,  1869,  an  order  for  winding  up  the 
company  was  made,  and  the  retired  shareholder 
claimed'  to  prove  as  a  creditor  for  the  value  of 
his  share  of  the  stock  and  plant.  The  assets 
were  insufficient  to  pay  the  creditors  of  the  mine. 
It  having  been  found  by  a  jury  that,  according  to 
the  custom  of  Cornwall,  an  adventurer  in  a  cost- 
book  mine,  upon  relinquishing  his  shares  and  dis- 


charging his  proportion  of  the  liabilities  of  the 
company  at  that  date,  was  entitled  to  be  paid 
his  share  of  the  then  value  of  the  stock  and 
plant,  and  that  such  share  was  due  to  him 
immediately,  and  payable  Mrithin  two  years,  the 
proof  was  admitted.  Prosper  United  Mini  fig 
Company,  In  re,  Palmer,  Ex  parte,  7  L.  R.,  Ch. 
206  ;  26  L.  T.  374  ;  20  W.  R.  323. 

AetiottB  by  and  against.]— A  creditor  of  a  cost- 
book  mining  company  will  not  be  allowed  to  bring 
an  action  against  a  shareholder  of  the  company  for 
the  purpose  of  enforcing  a  call,  and  therefore,  if 
the  action  is  not  really  an  action  by  the  creditor, 
but  a  collusive  action  by  the  company,  it  will  be 
stayed.  Meoft  v.  Gray  and  West  Maria  and 
Fortescue  Consols  Mining  Company,  47  L.  J.,  C. 
P.  606;  89L.  T.  121. 

A  cost-book  mining  company,  though  unin- 
corporated, may,  since  the  Judicature  Acts,  sue 
and  be  sued  by  its  partnership  name.    Ih, 

Forfeitore  of  Shares  on  Kon-payment  of  Calls.] 
— A  power  in  co-adventurcrs  to  forfeit  the  shares 
of  one  of  their  number  for  nonpayment  o^  calls 
is  not  necessarily  incident  to  a  mining  adventure 
conducted  on  the  cost-book  principle.  Clarke  v. 
Hart,  6  H.  L.  Cas.  633  ;  27  L.  J.,  Ch.  615  :  5 
Jur.,  N.  S.  447. 

Where  such  a  power  exists  by  agreement  be- 
tween the  parties,  it  is  to  be  treated  as  strictissimi 
juris,  like  a  power  of  forfeiture  with  respect  to 
an  estate,  and  the  forms  to  be  observed  in  declar- 
ing the  forfeiture  must  be  strictly  followed. 
Ih, 

Where  an  agreement  to  work  mines  on  the 
cost-book  principle  has  been  entered  into  by 
several  persons,  the  written  statement  of  one  of 
them  (made  subsequently  to  the  date  of  the 
agreement)  that  his  shares  are  liable  to  for- 
feiture on  nonpayment  of  calls,  will  not  affect 
his  rights  under  the  agreement.    Ih, 

A.,  B.  and  C.  joined  in  a  mining  adventure  on 
the  cost-book  principle,  as  recognized  in  Devon- 
shire and  Cornwall.  A.  fell  into  arrear  with  his 
calls.  Notice  was  given  him  of  a  meeting  to  de- 
clare his  shares  forfeited.  The  meeting  was  held, 
but  instead  of  his  shai-es  being  declared  forfeited, 
a  resolution  was  passed,  granting  him  an  exten- 
sion of  time ;  no  payment  was  made,  and  no 
further  notice  was  given  ;  but  a  fortnight  after 
the  extended  time  had  expired  the  shares  weie 
declared  forfeited  : — Held,  that  such  declaration 
of  forfeiture  was  invalid.    Ih, 


2.  Shabes  IX. 

Contract  for  Sale  of— Statute  of  Frauds.]— A 

contract  for  the  sale  of  shares  iq  a  mining  com- 
pany managed  on  the  cost-book  principle  is  not 
a  contract  for  the  sale  of  land  or  an  interest  in 
land  under  the  4th  section  of  the  Statute  of 
Frauds,  3  Car.  2,  c.  29.  Kor  is  it  a  contract  for 
the  sale  of  goods,  wares  or  merchandise  within 
8.  17.  Watson  v.  Spratley,  2  C.  L.  R.  1434  ; 
10  Ex.  222  ;  24  L.  J.,  Ex.  53. 

Shares  in  a  mine,  worked  on  the  cost-book 
principle,  do  not  necessarily  constitute  an  in- 
terest in  land  within  the  4th  section  of  the 
Statute  of  Frauds,  in  the  absence  of  evidence 
that  the  shareholders  take  a  direct  interest  in 
the  freehold.  Potoell  v.  Jesstipp,  18  C.  B.  336  ; 
26  L.  J..  C.  P.  199. 
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Transferee  not  Begistered — liability  ofl]  — 
An  owner  of  500  shares  in  a  cost-book  mine, 
according  to  the  rules  of  which  the  person  regis- 
tered as  owner  in  the  cost-book  was  subject  to 
the  payment  of  calls  in  respect  of  the  shares  so 
long  as  he  continued  registered  as  the  owner, 
sold  his  shares  to  the  ddEendant,  and  delivered 
to  him  a  document  addressed  to  the  secretary  of 
the  mine,  by  which  the  owner  requested  the 
secretary  to  enter  a  transfer  of  the  shares  from 
his  name  to  that  of  the  transferee,  subject  to 
the  rules,  but  leaving  a  blank  for  the  name  of 
the  transferee,  to  be  filled  up  by  the  holder 
of  the  document,  w^hich  also  contained  at  the 
foot  an  agreement  on  the  part  of  the  transferee 
to  accept  the  shares  subject  to  the  rules,  with  a 
blank  also  left  for  the  name  of  the  party  so 
agreeing.  The  defendant  did  not  •cause  the 
shares  to  be  registered  in  his  name,  and  the 
plaintiff,  in  consequence  of  his  name  being  con- 
tinued in  the  cost-book  as  the  owner,  was  com- 
pelled to  pay  some  subsequent  calls  : — Held,  that 
there  was  no  legal  obligation  on  the  defendant 
to  cause  the  shares  to  be  registered  in  his  name 
as  the  owner,  but  that  there  was  an  implied 
obligation  on  him  to  indemnify  the  plaintiff 
against  calls  made  during  the  time  when  he  was 
virtually  and  potentially  the  owner  of  the  shares. 
Walker  v.  Bartlett  (in  error),  18  C.  B.  845  ; 
25  L.  J.,  C.  P.  263  ;  2  Jur.,  N.  S.  643— Ex.  Ch. 
Reversing  in  part  17  C.  B.  446 ;  25  L.  J.,  C.  P. 
151  ;  2  Jur.  261. 

Belinqoisliment  of.] — A  shareholder  in  a 
mining  company,  on  the  cost-book  principle, 
gave  notice,  according  to  the  rules  of  the  com- 
pany, of  his  ceasing  to  be  a  member ;  afterwards 
the  company  was  registered  as  a  limited  com- 
pany, and  was  subsequently  wound  up  : — Held, 
that  the  shareholder  was  not  liable  to  be  placed 
on  the  list  of  contributories  of  the  company 
ordered  to  be  wound  up.  Loft1umte''8  case,  2  De 
G.  &  J.  69  ;  27  L.  J.,  Bk.  1. 

A  shareholder  in  a  company,  carried  on  upon 
the  cost-book  principle,  relinquished  his  shares 
upon  paying  his  pro  rata  portion  of  the  lia- 
bilities of  the  company.  AH  the  formalities 
required  for  the  relinquishment  of  such  shares 
were  regularly  complied  with,  and  entered  in  the 
books  of  the  company,  and  the  correspondence 
was  conducted  with  the  purser,  who  fixed  the 
amount  to  ie  paid  by  the  shareholder,  without 
the  sanction  of  the  managing  committee : — Held, 
that  the  purser,  being  the  authorized  officer  of 
the  company  to  conduct  such  transactions,  the 
shareholder  was  exempted  from  the  liability  in 
respect  of  any  excess  of  power  on  the  part  of 
the  purser,  and  upon  the  winding  up  of  the 
company  such  shareholder  should  not  be  placed 
upon  the  list  of  contributories.  Wr-i/ggan  Slate 
Comj>any,  In  re,  Birch,  Ex  xmrte,  28  L.  J.,  Ch. 
894. 

Bnlei  of  Company — Kotice.] — ^A  mining  com- 
pany by  its  prospectus  and  certificates  professed 
to  be  a  company  in  30,000  shares,  of  IZ.  each,  to 
be  conducted  upon  the  cost-book  principle.  The 
directors  passed  rules,  by  one  of  which  the  com- 
pany was  to  be  considered  as  constitut<id,  and  the 
directors  to  be  at  liberty  to  commence  business, 
so  soon  as  one-third  of  the  shares  should  have 
been  subscribed,  and  by  another,  that  no  person 
should  be  recognized  as  an  adventurer  in  or 
entitled  to  any  benefit  from  the  company  until 


he  should  have  signed  the  rules,  and  be  duly 
registered  in  the  cost-book  as  an  adventurer.  H. 
having  seen  the  prospectus,  but  not  the  rules, 
applied  verbally,  and  paid  for  and  received  certi- 
ficates of  shares  in  the  company.  The  certificates 
stated  that  the  shares  were  to  be  held  subject  to 
the  rules  of  the  company.  The  company  failed. 
H.,  a  year  after  he  received  the  certificates, 
brought  an  action  to  recover  his  money,  as  upon 
a  failure  of  consideration,  and  the  action  was 
compromised  : — Held,  first,  that  the  certificates 
were  notice  of  the  rules,  and  although  H.,  as- 
suming him  not  to  have  had  previous  notice, 
would  have  been  allowed,  perhaps,  a  reasonable 
locus  poBnitentise  to  return  the  certificates,  still, 
having  retained  them,  and  not  having  brought 
his  action  for  a  year,  he  must  be  taken  to  have 
acquiesced  in  and  be  bound  by  the  rules.  Haw^ 
kina'  cane,  2  Kav  &  J.  253  ;  25  L.  J.,  Ch.  221  ; 
2  Jur.,  N.  S.  85.' 

Held,  secondly,  that  although  H.  had  not 
signed  the  rules,  still,  having  applied  and  paid 
for,  and  accepted  the  certificates  of  shares,  he 
had  authorized  the  company  to  register  his  name 
in  the  cost-book,  without  his  signing  the  rules, 
that  the  contmct  was  complete,  and  that  he  was 
a  contributory.    Ih. 

Liability  of  a  Person  on  Begister  who  has 
sold  Shares.] — In  a  company  on  the  cost-book 
principle  the  regulations  were,  that  any  person 
who  was  the  holder  of  share  certificates  could 
cause  himself  to  be  registered  as  a  shareholder, 
and  could  not  receive  any  dividends  unless  he 
was  the  registered  holder,  and  on  i-egistration 
the  former  holder  was  freed  from  all  liability  : — 
Held,  that  a  registered  shareholder,  who  had  dis- 
posed of  his  shares  and  handed  over  the  certifi- 
cates, but  no  other  person  had  registered  himsell 
in  respect  of  those  shares,  remained  liable  to  be 
a  contributory.    Humhifs  case,  6  Jur.,  N.  S.  215. 

The  rules  of  a  mining  company,  carried  on 
upon  the  cost-book  principle,  provided  that  no 
shareholder  should  dispose  of  his  shares  without 
giving  notice  in  writing  to  the  purser  of  the 
intended  transfer,  and  that  eveiy  transfer  should 
be  according  to  a  particular  form  provided  for 
that  purpose.  The  form  was  printed,  and  con- 
tained a  notice  that  no  transfer  was  valid  or 
complete  unless  entered  in  the  cost-book,  and 
acknowledged  by  the  purser.  A  shareholder 
agreed  to  transfer  his  shares,  and  the  proposed 
transferee  stipulated  that  the  transferor  should 
pay  the  calls  then  due.  They  went  together  to 
the  office  of  the  company,  and  deposited  with 
the  purser  a  transfer  of  the  shares  executed  by 
them  both  in  the  require<l  form,  and  the  ti-ans- 
feror  paid  the  calls,  but  no  notice  in  writing 
was  given  of  the  transfer,  nor  was  there  any 
formal  acknowledgment  on  the  part  of  the 
purser : — Held,  that  the  transferee  was  properly 
placed  upon  the  list  of  contributories.  JIdyhew's 
case,  5  De  G.,  M.  &  G.  837 ;  24  L.  J.,  Ch.  353. 

Stamping  Transfers— 23  Yict.  c.  15,  Sch.] — 

Before  this  enactment,  transfers  of  shares  of 
mines,  conducted  on  the  cost-book  principle,  were 
exempt  from  stamp  duty.  Toll  v.  Le^,  4  Ex. 
230 ;  18  L.  J.,  Ex.  364  ;  13  Jur.  614. 

Charging  Shares  with  Judgment  Debts.] — 
Quasrc,  whether  a  mining  company  on  the  cost- 
book  principle  is  a  public  company  within  1  &  2 
Vict.  c.  110,  s.  14,  so  as  to  make  shares  therein 
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liable  to  be  chairged  with  a  jadgment  debt. 
yickoU*  y.  Rosnoame,  6  C.  B.,  N.  S.  480 ;  28 
L.  J.,  C.  P.  273 ;  5  Jnr.,  N.  S.  1266  ;  7  W.  R. 
612. 

An  order  haYing  been  made  by  a  jadge  at 
chambers,  the  eourt  confirmed  it,  on  the  ground 
that  bj  setting  it  aside  the  eourt  would  preclude 
the  judgment  creditor  from  taking  the  opinion  of 
a  court  of  appeal*    lb, 

3.  JUBISDICTION  OF  THE  STANNARIES. 

As  to  Staying  Aetions.] — In  an  action  against 
a  shareholder  in  a  company  working  a  mine  on 
the  cost-book  system  for  goods  supplied  to  the 
company,  it  appeared  that  after  he  had  parted 
with  his  shares  in  it,  the  remaining  members  of 
the  company  caused  it  to  be  registered  under 
21  k  22  Vict.  c.  60,  and  an  order  was  made  by 
the  court  of  the  vice-warden  of  the  stannaries  to 
wind  up  the  company  and  stay  all  actions  by 
creditors  against  it ;  and  a  list  of  contributories 
was  drawn  up,  in  which  the  name  of  the  defendant 
was  included.  On  an  application  to  stay  the 
action : — Held,  that  the  plaintiff  had  a  right  to 
proceed,  and  that  the  court  of  the  vice- warden 
had  no  power  to  make  that  order,  as  the  defendant 
was  not  a  member  of  the  registered  company,  and 
the  debt  sued  for  was  not  a  debt  of  that  company. 
Lanyon  v.  Smith,  3  B.  &  S.  938  ;  32  L.  J.,  Q.  B. 
212  ;  9  Jur.,  N.  S.  1228  ;  8  L.  T.  312  ;  11  W.  R. 
665, 

Shareholder  selling  Shares  before  Begistra- 
tion  of  Company— 21  ft  82  Vict.  c.  60,  %.  6.]— A 
shareholder  in  an  unregistered  mining  company, 
and  carried  on  upon  the  oost-book  principle,  who 
has  disposed  of  his  shares  previously  to  the  com- 
pany being  reg^istered  in  1861,  under  the  acts 
1866, 1857,  is  not  protected  by  21  &  22  Vict.  c. 
60,  s.  6,  from  being  sued  for  the  price  of  goods 
furnished  to  the  company  before  registration, 
and  during  the  time  that  he  was  such  share- 
holder.   Uarrey  v.  CUmgh,  8  L.  T.  324. 

Winding-np.]] — ^A  company,  established  for 
working  mines  m  Cornwall,  was  registered  in  the 
Stannaries  Court,  but  had  its  registered  office  in 
I^ndon.  It  never  commenced  business,  and  never 
possessed  or  worked  any  mine  : — Held,  under  25 
k,  26  Vict.  c.  89,  s.  81,  that  it  was  a  company 
**  engaged "  in  working  a  mine  in  the  stan- 
naries, and  that  the  Stannaries  Court,  and  not 
the  Court  of  Chancery,  was  the  proper  jurisdic- 
tion for  winding  it  up.  Eoit  Botallack  Consoli- 
dated Mining  Company ,  In  re,  34  Beav.  82  ;  34 
L..  J.,  Ch.  81  ;  10  Jur.,  N.  S.  1193 ;  13  W.  R. 
197. 

The  first  section  of  12  &  13  Vict.  c.  108,  ex- 
cepting companies  formed  for  working  mines  on 
the  cost-book  principle  from  the  operation  of  the 
winding-up  acts,  except  on  the  petition  of  one- 
tenth  in  value  of  the  shareholders,  did  not  apply 
to  a  mine  in  Devonshire,  notwithstanding  18  & 
19  Vict.  c.  32,  extending  the  jurisdiction  of  the 
Stannaries  Court  to  the  latter  county.  South 
Lady  Bertha  Copper  Mining  Company,  In  re, 
2  Johns.  &  H.  376  ;  32  L.  J.,  Ch.  92  ;  9  Jur., 
>'.  S.  170  ;  7  L.  T.  20  ;  10  W.  R.  687. 

Meeting — Single  Member.] — A  single  share- 
holder cannot  constitute  a  meeting  of  a  company 
under  the  Stannaries  Act,  1869,  s.  4.    SJtarp  v. 


Batoes,  2  Q.  B.  D.  26  ;  46  L.  J.,  Q.  B.  104  ;  36 
L.  T.  188  ;  25  W.  R.  66— C.  A. 

Bectiiying  Begister.] — Under  the  Company's 
Act  of  1862,  8.  35,  the  vice- warden  of  the  stan- 
naries has  not  exclusive,  but  concurrent,  juris- 
diction to  entertain  an  application  to  rectify  the 
register  of  members.  Penh-ale  and  Lomax  Con* 
«oUdated  Silver  Lead  Mining  Cotnpany,  In  re, 
Atter,  Er  parte,  2  L.  R.,  Ch.  398  ;  36  L.  J.,  Ch. 
515— L.  J. 

A  company  established  for  the  purpose  of  ac- 
quiring and  working  mines  in  Cornwall,  and 
cariying  on  the  business  of  a  smelting  and  re- 
fining company,  and,  as  auxiliary  thereto,  the 
purchase  and  erection  of  buildings,  jetties,  piers, 
railways,  &c.,  and  the  freighting  of  vessels,  is 
subject  to  the  jurisdiction  of  the  court  of  the 
stannaries.    Ih, 


VII.    REGULATION  AND  INSPECTION  OP 

MINES. 

1.  Coal. 

Employment  of  Females.] — To  make  a  con- 
tractor for  working  a  mine  liable  to  a  conviction 
for  allowing  females  to  have  charge  of  the 
machinery  or  tackle  by  means  of  which  persons 
are  brought  up  or  passed  down  a  vertical  shaft 
of  a  mine,  contrary  to  5  &  6  Vict.  c.  99,  ss.  8  & 
13,  knowledge  of  or  acquiescence  in  their  being 
so  employed  must  be  brought  home  to  him.  B^g, 
V.  Handley,  9  L.  T.  827. 

Evidence  of  females  being  found  in  charge  of 
such  machinery  and  tackle  on  one  occasion  only 
is  not  sufficient.    lb. 

The  court  has  power  to  entertain  a  special  case 
sent  by  the  quarter  sessions  for  their  opinion, 
they  having  confirmed  a  conviction  appealed 
against,  under  5  &  6  Vict.  c.  99,  s.  21,  subject  to  the 
opinion  of  the  court.     lb, 

Inipeotion.]— By  18  &  19  Vict.  c.  108,  s.  9,  if 
loss  of  life  to  any  person  employed  in  a  coal 
mine  occurs  by  reason  of  any  accident  within 
such  coal  mine,  or  if  any  serious  personal  injuiy 
arises  from  explosion  therein,  the  owner  shall, 
"  within  twenty-four  hours  next  after  such  loss 
of  life,"  send  notice  of  such  accident  to  the 
inspector  of  the  district : — Held,  that  where 
serious  personal  injury  arose,  not  attended  with 
loss  of  life,  the  owner  could  not  be  convicted 
for  not  sending  notice  to  the  inspector.  Under- 
hill  V.  Longridge,  29  L.  J.,  M.  C.  65  ;  6  Jur., 
N.  8.  221. 

Bulet  and  Begnlations.] — ^By  a  special  rule 
for  the  regulation  of  coal  mines  under  23  &  24 
Vict.  c.  161,  the  banksman  is  directed  to  take 
care  that  the  persons  descending  the  pit  shall  in 
no  case  exceed  the  number  of  eight  men  and 
boys ;  a  breach  of  these  rules  is  punishable  on 
summaiy  conviction  by  fine  and  imprisonment. 
The  chartermaster  of  a' pit  (who  by  the  rules  was 
declared  to  be  the  responsible  manager  of  the 
pit  under  his  charge)  was  close  to  the  pit,  and 
was  cognizant  that  more  than  eight  men  were 
being  lowered  down  at  one  time,  and  had  power 
to  prevent  the  banksman  (who  was  his  servant) 
from  so  doing,  and  did  not  interfere  : — Held,  that 
he  was  properly  convicted  of  a  breach  of  the 
regulations,  as  being  a  person  aiding,  abetting,  or 
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procuring  the  commission  of  the  offence,  within 
11  k  12  Vict.  c.  43,  s.  5.    HowelU  v.  Wynfie,  15 
.  C.  B.,  N.  S.  3  ;  32  L.  J.,  M.  C.  241  ;  9  Jur.,  N.  S. 
1041. 

The  18  &  19  Vict.  c.  108,  8.  4,  required  certain 
rules  to  be  observed  in  every  coal  mine  and  col- 
liery by  the  owner  and  agent  thereof.  By  r.  1, 
an  adequate  amount  of  ventilation  is  to  be  con- 
stantly produced  at  all  collieries,  in  order  that 
the  working  places  of  the  pits  and  levels  of 
such  collieries  may,  under  oixiinary  circum- 
stances, be  in  a  fit  state  for  working.  S.  11 
imposes  a  penalty  upon  the  owner  and  agent  if 
any  colliery  be  worked  and  thjs  aforesaid  rules 
are  neglected  or  wilfully  violated  : — Held,  that 
the  agent  of  a  colliery  which  was  actually  worked 
only  on  week  days  incurred  a  penalty  imder  s.  11 
for  a  breach  of  r.  1,  by  neglecting  to  keep  up 
adequate  ventilation  in  the  colliery  during  the 
suspension  of  actual  work  there  between  Saturday 
night  and  Monday  morning  ;  for  that,  notwith- 
standing such  suspension,  the  colliery  was  worked 
during  that  time  within  the  meaning  of  that  sec- 
tion. Knowles  v.  DickhiMm,  2  El.  &  El.  705  ; 
29  L.  J..  M.  C.  135  ;  6  Jur.,  N.  S.  678 ;  8  W.  R. 
411. 

Penaltief — ^Limitation  of  Time  forBeeovering.] 
—  Mandamus  tested  the  14th  May,  1857,  to 
justices,  to  hear  and  determine  the  merits  of  an 
information,  which  they  had  dismissed  without 
hearing  and  determining  the  merits,  on  the  20th 
of  January.  Return,  that  the  justices,  in  obedi- 
ence to  the  writ  on  the  22nd  of  December,  1857, 
heard  and  determined  the  information,  which 
was  for  penalties  incurred  by  a  contravention  of 
the  18  &  19  Vict.  c.  108,  and  dismissed  it,  on  the 
gix)und  that  the  offence  having  been  committed 
on  the  17th  of  December,  1856,  more  than  three 
months  had  elapsed,  and  the  defendant  was 
therefore  protected,  and  could  not  be  convicted. 
8.  14  enacts,  that  all  penalties  imposed  by ! 
the  act  may  be  recovered  within  three  months 
of  the  commission  of  the  offence  : — Held,  that 
whether  the  justices  were  right  or  wrong  in  their 
construction  of  the  act,  the  return  shewed  that 
they  had  obeyed  the  writ,  and  was  therefore 
Rood.  Reg,  v.  Maimcaring^  El.,  Bl.  &  El.  474  ; 
27  L.  J.,  M.  C.  278 ;  4  Jur!,  N.  S.  928. 

Semble,  per  Lord  Campbell,  C.J.,  and  Cromp- 
ton,  J.,  that  the  justices'  construction  of  the  act 
was  right ;  Coleridge,  J.,  and  Erie,  J.,  inclining 
to  a  contrarj'  opinion.    lb. 


Liability  of  Joint  Owners.] — ^A  party  was 


summoned  before  justices,  upon  an  information 
under  18  &  19  Vict.  c.  108,  s.  11,  charging  that 
he,  "  being  one  of  the  owners  and  managers  "  of 
a  collier}',  had  worked  the  colliery  without  pro- 
viding the  boiler  with  a  proper  steam  gauge.  In 
defence  he  contended  that,  as  there  were  other 
ownere,  they  ought  to  be  charged  with  him  ;  but 
he  did  not  deny  that  he  was  resident  owner,  and 
took  an  active  part  in  the  management.  The 
justices,  upon  this  objection  alone,  dismissed  the 
complaint,  considering  the  information  to  be  bad 
on  the  face  of  it,  because  it  shewed  that  there 
were  other  owners.  A  mandamus  was  granted, 
commanding  them  to  hear  and  determine  the 
information  ;  for  that,  first,  the  objection  was 
invalid  ;  and,  secondly,  the  justices  had  not  ex- 
ercised jurisdiction,  but  had  declined  it,  the 
objection  being  preliminary,  though  taken  in 
defence,  and  not  at  the  outset.    Reg.  v.  Rrotvn, 


7  El.  k  Bl.  757  ;  26  L.  J.,  M.  C.  183  ;  3  Jur..  N. 
S.  745. 

Immunity  of  Kine-Ownen  for  Kegli^noe  of 
Serrants.] — By  the  Mines  Regulation  Act  (23  k 

24  Vict.  c.  151),  8.  10,  it  was  provided  that  cer- 
tain general  rules  should  be  observed  in  every 
coal  mine  by  the  owner  and  agent  thereof  ;  and 
among  those  rules  was  one  providing  that,  when- 
ever ^ety  lamps  were  required  to  be  used,  they 
should  be  first  eicamined  and  safely  locked  by  a 
person  or  persons  duly  authorized  for  that  pur- 
pose. By  8.  22,  a  penalty  is  imposed  on  the 
owner  or  agent  if,  through  the  default  of  such 
owner  or  agent,  any  of  the  general  rules,  the 
provisions  of  which  ought  to  be  observed  by 
them,  were  neglected  or  wilfully  violated.  The 
owner  of  a  mine  appointed  a  competent  person 
to  examine  and  lock  the  safety  lamps  required 
for  use  in  the  mine,  but  such  person  delivered 
out  certain  safety  lamps  to  miners  for  use  in  the 
mine  unlocked  : — Held,  that,  in  the  absence  of 
any  personal  default  on  the  part  of  the  owner, 
he  was  not  liable  to  a  penalty  in  respect  of  the 
act  of  the  person  so  employed  by  him.  Dieken" 
mn  V.  Fletcher,  9  L.  B.,  C.  P.  1  ;  43  L.  J.,  M.  C. 

25  ;  29  L.  T.  540. 

The  owners  of  a  colliery  who  have  appointed 
a  certificated  manager  under  the  Coal  Mines 
Regulation  Act,  1872  (35  &  36  Vict,  c,  76),  s.  26, 
are  not  liable  for  an  injury  to  a  workman  in  the 
colliery  caused  by  the  negligence  of  the  manager, 
as  there  is  nothing  in  the  statute  to  make  him, 
other  than  a  fellow-workman  of  the  person  in- 
jured. HowelU  V.  Landitre  Steel  Cmnpany,  10 
L.  R.,  Q.  B.  62 ;  44  L.  J.,  Q.  B.  25  ;  32  L.  T.  19  ; 
23  W.  R.  335.    Also  reported,  31  L.  T.  433. 

Broaoh  of  Bulei — ^Workman  ascending  Pit 
contrary  to  ]>ireetion8.] — By  the  Coal  Mines 
Regulation  Act,  1872  (35  &  36  Vict.  c.  76),  s.  52, 
power  is  given  to  frame  special  rules  for  the  con- 
duct and  guidance  of  the  persons  acting  in  the 
management  of  a  coal  mine  or  employed  in  or 
about  the  same.  By  a  special  rule  in  force  in  a 
mine  no  person  employed  in  or  about  the  works 
was  to  ascend  the  pit  contraiy  to  the  direction 
of  the  hooker-on.  In  this  mine  the  workmen 
had  power  to  dismiss  themselves  at  a  moment's 
notice.  The  workmen  employed  in  the  mine 
being  dissatisfied  with  their  working-place,  dis- 
charged themselves.  They  asked  the  hooker-on 
to  allow  them  to  ascend  the  pit,  but  he  refused 
to  do  so  until  the  ordinary  time  came  for  work- 
men to  quit  the  mine  ;  the  workmen,  however, 
ascended  contrary  to  his  direction  : — Held,  that 
they  had  been  guilty  of  a  breach  of  the  special 
rule  above  mentioned-  Higham  v.  Wright ,  2 
C.  P.  D.  397  ;  46  L.  J.,  M.  C.  223  ;  37  L.  T.  187. 

Owner*  f  Liability  for  not  Pnbliihing  Bulei.] 

— By  s.  51  of  the  Coal  Mines  Regulation  -Act, 
1872,  certain  general  rules  are  provided,  to  be 
observed  in  every  mine  to  which  the  act  applies, 
and  it  is  enacted  that,  "  in  the  event  of  any  con- 
travention or  non-compliance  with  any  of  the 
general  rules  by  any  person  whomsoever  being 
proved,  the  owner,  agent  and  manager  shall  each 
be  guilty  of  an  offence  against  the  act,  unless  he 
proves  that  he  had  taken  all  reasonable  means, 
by  publishing  and  to  the  best  of  his  power  en- 
forcing the  said  rules  and  regulations  for  the 
working  of  the  mine,  to  prevent  such  contraven- 
tion or  non-compliance  : " — Held,  that  in  the 
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CMC  o£  A  non-resident  part  owner  of  a  mine, 
taking  no  part  in  the  management,  the  appoint- 
ment of  a  certificated  manager  is  evidence  upon 
which,  without  proof  of  personal  interference  on 
the  part  of  such  owner,  he  may  be  acquitted  of 
an  offence  under  that  section.  Baker  v.  Carter, 
3  Ex.  D.  132 ;  47  L.  J.,  M.  C.  87 ;  26  W.  R. 
497. 

Ownor-sWho  is.]— In  1860,  S.  proposed  in 
writing  to  take  from  the  landlord  eertain  coal 
mines  for  fourteen  years,  from  Michaelmas  of 
that  year,  at  a  certain  rent,  a  lease  to  be  granted 
and  accepted,  with  proTisions  contained  in  a  then 
existing  lease  of  other  mines.  The  landlord 
accept^  this  proposal  in  writing,  but  no  lease 
was  executed.  One  of  the  provisions  mentioned 
was,  that  when  and  so  soon  as  the  pits,  shafts,  roads, 
Jcc,  should  be  discontinued  or  become  useless, 
the  lessee  would  fill  up  or  remove  the  same, 
nnless  the  lessor  should  signify  his  wish  that  the 
same  should  be  kept  open  or  continued.  In  1871, 
ti.  discontinued  working  these  mines.  In  De- 
cember, 1875,  he  was  convicted  by  justices  under 
the  Coal  Mines  Regulation  Act,  1872  (35  &  36 
Vict,  c  76),  s.  41,  upon  a  charge  of  not  causing 
the  tops  of  the  shafts  of  these  mines  to  be  kept 
secitrely  fenced  for  the  prevention  of  accidents 
on  the  29th  November  previously  : — Held,  that 
he  was  not  at  the  date  charged  an  owner  of  the 
shafts  within  the  interpretation  of  that  term  in 
8,  72.     Stott  T.  Dickinsm,  34  L.  T.  291. 

Ohiaek-Weigherf .]— A  check-weigher,  stationed 
by  the  person  employed  in  H.'s  mine  to  take  an 
account  of  the  weighing  of  the  mineral  gotten 
by  them,  under  s.  18  of  the  Coal  Mines  Regula- 
tion Act.  1872,  had  been  convicted  and  im- 
prisoned for  intimidating  one  of  the  workmen 
with  a  view  to  compel  him  to  abstain  from 
working  as  a  waggon-rider  in  H.'s  employment. 
He  applied  to  justices  for  a  summary  oidcr  for 
the  check-weigher's  removal  under  the  provisions 
of  that  section,  and  the  justices,  although  it  did 
not  so  appear  on  the  face  of  the  conviction, 
admitted  evidence  to  shew,  and  found  as  a  fact, 
that  the  intimidation  took  place  on  H.*s  pre- 
mises, where  the  appellant  had  no  right  to  be. 
except  in  his  capacity  of  check-weigher.  It  did 
not  appear  that  this  intimidation  caused  any 
impediment  or  interruption  of  the  working  of 
the  mine,  but  the  justices  made  the  order  of 
removal : — Held,  that  the  check-weigher  had 
misoonducted  himself  within  the  meaning  of 
the  section,  and  that  the  justices  were  justified 
in  making  the  order.  Frtmtice  v.  Hall,  37  L.  T. 
605  ;  26  W.  R.  237. 


Eflbet  of  Closing  and  So-opening  Xine  on 

Appointmoiit  of.] — The  appellant,  who  was  a 
miner  in  the  respondents  coal  mine,  was  ap- 
pointed check-weigher  by  the  other  miners  under 
the  provisions  of  s.  18  of  the  Coal  Mines  Regula- 
tion Act,  1872,  and  acted  in  that  capacity,  and 
was  paid  by  the  miners.  Subsequently  the  re- 
sponaents  dismissed  all  the  miners  and  closed  the 
mine.  No  noGce  was  given  to  the  appellant 
by  the  respondents,  or  by  or  on  behalf  of  the 
miners.  On  the  mine  beine  re-opened  a  short 
time  afterwards,  the  appellant  daimed  to  be 
still  check-weigher  and  to  be  entitled  to  perform 
the  duties  of  that  office,  and  brought  an  action 
against  the  respondents  for  preventing  his 
doing  so : — Held,  that  the  appellant  had,  on 


the  dismissal  of  the  miners,  ceased  to  be  check- 
weigher,  and  that  the  action  could  not  be  main- 
tained. Whitehead  v.  Holdsworth,  4  Ex.  D. 
13  ;  48  L.  J.,  Ex,  264  ;  39  L.  T.  638  ;  27  W.  R* 
94. 

IxunilLcient  Yeatilation  in  Mine.] — By  the 
Coal  Mines  R^pilation  Act,  1872  (35  Ac  36  Vict.  c. 
76),  s.  51,  it  is  provided  that,  in  the  event  of  any 
contravention  of  the  general  rules  set  out  in  that 
section,  the  owner,  agent,  and  'manager  shall  be 
each  guilty  of  an  offence,  unless  he  proves  that 
he  had  taken  all  reasonable  means  to  prevent 
such  contravention.  The  ^rst  of  all  such  general 
rules  provides  that  an  adequate  amount  of  venti- 
lation shall  be  constantly  produced  in  every 
mine  to  render  harmless  noxious  gases,  so  that 
the  working-places  of  the  shaft  of  such  mine,, 
and  the  travelling-roads  to  and  from  such  work- 
ing-places, shall  be  in  a  fit  state  for  working  and 
passing  therein.  The  respondent,  who  was  a 
certifi^  manager  of  a  colliery  mine,  at  a  salary 
of  1/.  per  week,  was  chaiged  with  an  offence 
under  s.  51,  r.  1.  It  was  proved  that  the  mine 
was  improperly  ventilated,  and  that  the  respon- 
dent might  have  improved  the  ventilation  with 
the  resources  at  his  disposal,  but  that  the  requi* 
site  provision  for  the  proper  ventilation  of  the 
mine  would  have  involved  an  outlay  of  200/. : — 
Held,  that  the  finding  of  the  justices,  that  the 
respondent  had  omitted  to  employ  the  resourcca 
at  his  disposal  for  the  improvement  of  the  ven* 
tilation  of  the  mine,  disclosed  an  offence  under 
s.  51,  for  which  he  was  liable  to  be  convicted. 
Hall  V.  Jlopwood,  49  L.  J.,  M.  C.  17  ;  41  L.  T. 
797. 

ProYloiu  to  85  ft  86  Yiot.  o.  76,  s.  51.]— 

By  23  &  24  Vict.  c.  151,  s.  10,  r.  1,  an  adequate 
amount  of  ventilation  shall  be  constantly  pro- 
duced in  all  coal  mines  or  collieries  and  ironstone 
mines  to  dilute  and  render  harmless  noxious 
gases  to  such  an  extent  that  the  working-places 
of  the  pits,  levels,  and  workings  of  every  such 
colliery  and  mine,  and  the  travelling-roads  to 
and  from  such  working-places,  shall,  under 
ordinary  circumstances,  be  in  a  fit  state  for 
working  and  passing  therein  : — Held,  that  r.  1 
was  not  confined  to  the  ventilation  of  the 
working-places  and  travelling-roads,  but  required 
that  so  much  of  the  mine  must  be  kept  ven- 
tilated as  to  render  the  working-places  and 
travelling-roads  safe.  Br&ugh  v.  Homfray,  8 
L.  R.,  Q.  B.  771 ;  37  L.  J.,  M.  C.  177  ;  16  W.  R. 
1123  ;  9  B.  &  S.  492. 

Liability  of  Agtnt  as  well  as  Managor  for 
Kegloet  of  Bulet.] — The  Coal  Mines  R^ulation 
Act,  1872  (35  &  36  Vict,  c  76),  s.  51,  enacts 
certain  general  rules  which  are  to  be  observed  in 
every  mine  to  which  that  act  applies,  and  that 
every  person  who  contravenes  or  does  not  comply 
with  such  rules  shall  be  guilty  of  an  offence 
against  the  act,  and  that  in  the  event  of  any 
contravention  of  or  non-compliance  with  any  of 
the  rules  "  by  any  person  whomsoever  being 
proved,  the  owner,  agent  and  manager  shall 
each  be  guilty  of  an  offence  against  the  act, 
unless  he  proves  that  he  had  taken  all  reason- 
able means,  by  publishing  and  to  the  best  of  his 
power  enforcing  the  said  rules,"  to  prevent  such 
contravention  or  non-compliance.  The  manager 
of  a  coal  mine  in  Staffordshire  and  the  respon* 
dent,  the  agent  of  the  same  mine,  were  sum- 
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moned  for  non-compliance  with  the  first  general 
rule  for  procuring  adequate  ventilation  in  the 
mine.  The  magistrate  convicted  the  manager, 
under  whose  directions  the  mine  was  being 
worked,  but  declined  to  convict  the  agent  also 
of  the  same  offence :  —Held,  that  the  agent  as 
well  as  the  manager  of  a  mine  to  which  &e  said 
Act  applies  was  liable  to  be  convicted  of  an 
•offence  against  the  act,  in  not  complying  with 
the  said  rules  as-  to  ventilation  in  the  mine, 
unless  he  gives  evidence  to  shew  that  he  had  to 
the  best  of  his  power  enforced  the  said  rules. 
Wytine  v.  Forrrster,  5  C.  P.  D.  361  ;  48  L.  J., 
M.  C.  140  ;  40  L.  T.  524. 


miners  from  and  raise  them  to  the  sur&ice  of  the 
mine.  In  the  other  was  a  "  skip,"  or  open  bojc, 
without  a  cover,  used  for  raising  ores  and  refuse. 
S.  and  certain  other  miners,  who  were  then  at 
the  bottom  of  the  mine,  while  the  man  engine 
and  "  skip  "  were  both  at  work,  got  into  the 
"  skip,"  and  were  raised  to  the  surface  of  the 
mine : — Held,  that  they  were  guilty  of  an  offence 
against  the  act.  Frerherille  v,  Souden  or  Louden^ 
48  L.  T.  612  ;  47  J.  P.  613. 


Bemoval  of  Men  after  Kotioe  from  Inspector.] 

— A  colliery  being  in  danger  of  being  flooded  by 
the  accumulation  of  water  in  an  adjacent  disused 
pit  belonging  to  a  different  owner,  the  inspector 
of  mines  served  a  notice  under  35  &  36  Vict. 
•c.  76  (the  Coal  Mines  Regulation  Act,  1872), 
s.  46,  on  the  owner  of  the  colliery,  calling  o^  ' 
him  to  remedy  the  matter.  He  attempted  to  do  : 
so,  but  found  that  it  was  impossible  without 
going  on  to  his  neighbour's  property,  and  conse- 
quently failed  to  comply  with  the  notice,  and  did 
Hot  remove  his  men  from  his  own  workings.  On 
these  facts  he  was  convicted  of  an  offence  under 
8.  46  : — Held,  that  he  was  wrongly 'convicted,  for 
that  section  only  applied  to  cases  where  the 
remedy  was  within  the  owner's  power,  which  it 
was  not  in  the  present  case,  and  that  he  was  not 
bound  to  withdraw  his  men  in  consequence  of 
the  notice,  the  withdrawal  of  men  being  pro- 
vided for  by  s.  51,  sub-s.  6.  Reg.  v.  Sjnm  Lan^ 
Cidliery  Cowpafiy,  3  Q.  B.  D.  673  ;  27  W.  R.  46  ; 
S.  C,  nom.  Spon  Laiie  Colliery  Company  v. 
Baker,  48  L.  J.,  M.  C.  24  ;  39  L.  T.  13. 

The  conviction  was  right ;  inasmuch  as  the 
operation  of  s.  46  was  not  excluded  from  cases 
falling  within  the  provisions  of  s.  51,  sub-s.  6, 
and  was  applicable  in  all  cases  of  danger, 
whether  the  remedy  was  within  the  owner's 
power  or  not.  The  fact  of  his  inability  to  remedy 
should  be  the  g^und  of  an  objection  to  the 
notice  to  be  sent  to  the  secretary  of  state  as 
directed  by  s.  46.    Ih, — Lush,  J, 


2.  Other. 

Slate  doArrj.] — ^A  slate  quarry,  worked  by 
means  of  underground  workings  by  levels,  is  a 
mine  within  the  intention  of  35  k  36  Vict.  c.  77. 
^Vw  V.  Ikaiis,  23  W.  R.  730. 

<<8kip,'*  or  Open  Box  — Miners  niing  Skip 
■without  CoTer.l— By  s.  23,  sub-s.  11,  of  the 
Metalliferous  Mines  Regulation  Act,  1872,  a 
sufficient  cover  overhead  shall  be  used  when 
lowering  or  raising  persons  in  every  working 
shaft,  with  certain  exceptions.  By  the  last 
•clause  of  s.  23,  every  person  who  contravenes  or 
<ioes  not  comply  with  any  of  the  general  rules  in 
this  section  shall  be  guilty  of  an  offence  against 
this  act.  By  s.  31,  every  person  employed  in  or 
:about  a  mine,  other  than  an  owner  or  agent,  w^ho 
is  guilty  of  any  act  or  omission  which,  in  the  case 
of  an  owner  or  agent,  would  be  an  offence  against 
this  act,  shall  be  guilty  of  an  offence  against  this 
.act,  and  is  rendered  liable  to  a  penalty.  S.  and 
others  were  working  miners  in  the  D.  mine. 
The  D.  mine  had  two  shafts,  in  one  of  which  was 
jSk  man  engine,  with  a  proper  cover,  used  to  lower 


Duty  of  Kine-Owner  towards  Xiner.] — It  is 

no  answer  to  a  claim  for  damages  by  the  sur- 
viving relatives  of  a  workman  accidentally  killed 
in  a  mine,  which  was  not  in  a  safe  and  sufficient 
state,  to  say  that  he  was  at  that  moment  of 
time  in  the  act  of  leaving  the  work  for  a  purpose 
of  his  own.  Brydon,  v.  Stewart,  2  Macq.  H.  L. 
Cas.  30. 

The  master  who  lets  a  workman  down  his  mine 
is  bound  to  bring  him  up  safely,  even  though  he 
came  up  on  his  own  business,  and  not  for  that  of 
his  master,    lb. 

Obligation  to  Fence — ^Who  Bonnd.] — ^A  person 
entitled  to  the  minerals  under  the  land  of 
another,  with  licence  to  make  a  mine  shaft 
opening  into  it,  is,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  under  a  legal  obligation  to 
the  owner  of  the  surface  soil  to  fence  the  shaft  so 
as  to  prevent  its  being  a  source  of  danger  to  his 
cattle,  which  may  be  upon  it ;  and  is  liable  to  an 
action  for  injury  accruing  to  those  cattle  (or  want 
of  such  fencing.  William f  v.  Oroucott,  4  B.  & 
S.  149  ;  32  L.  J.,  Q.  B.  237;  9  Jur.,  N.  S.  1237  ; 
8  L.  T.  458;  11  W.  R.  886. 

Fencing  Shaft  of  Abandoned  Kino  —  Who 
Liable  for.] — The  appellant  was  lessee  of  a  lead 
mine,  and  of  all  the  duties  arising  therefrom, 
under  a  lease  from  the  Duchy  of  Lancaster,  by 
which  he  had  to  pay  to  the  duchy,  by  way  of 
rent,  all  he  might  annually  receive  in  respect  of 
the  mine,  with  an  additional  yearly  rent  of  five 
shillings.  The  mine  was  demised  to  him  subject 
to  a  custom  by  which  all  the  subjects  of  the 
realm  have  a  right  to  search  there  for  veins  of 
lead  ore,  upon  [mying  certain  duties,  and  the 
appellant  had  no  pecuniary  interest  in  the  mine 
or  in  the  minerals  thereof.  S.  13  of  the  Metal- 
liferous Mines  Regulation  Act,  1872  (35  &  36 
Vict.  c.  77),  requires  the  owner  of  an  abandoned 
mine  to  which  the  act  applies,  and  every  other 
person  interested  in  the  minerals  of  the  mine,  to 
cause  the  top  of  the  shaft  to  be  fenced,  and  s.  41 
states  that  the  term  '*  owner  "  means  any  person 
"  who  is  the  immediate  proprietor,  or  lessee,  or 
occupier  of  a  mine,"  and  "does  not'  include  a 
person  who  merely  receives  a  royalty,  rent  or 
tine  from  a  mine,  or  is  merely  the  proprietor  of  a 
mine  subject  to  any  lease,  grant  or  licence  for 
the  working  thereof,  or  is  merely  the  owner  of 
the  soil,  and  not  interested  in  the  minerals  of 
the  mine :" — Held,  that  the  appellant  was  neither 
owner  of  the  mine  nor  a  person  interested  in  its 
minerals  within  the  meaning  of  s.  13,  and,  there- 
fore, upon  the  mine  being  abandoned  he  was  not 
liable  to  cause  the  top  of  its  shaft  to  be  fenced, 
as  required  by  that  section .  A  rkwriy  Jit  v.  Etans, 
49  Li.  J.,  M.  C.  82. 

Quaere,  whether  the  statute  applies  to  a  mine 
which  belongs  to  the  Duchy  of  Lancaster,    lb. 

S.  41  applies  to   a  mine  abandoned  or  dis- 
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oontinaed  at  any  time  before  or  after  the  time 
when  the  act  comes  into  operation.  Stott  v. 
lHehin»9n,  34  L.  T.  291. 

The  23  Jc  24  Vict,  c  151,  s.  21,  which  imposes 
on  the  owner  of  an  abandoned  mine  the  duty  of 
securely  fencing  it,  does  not  apply  to  a  mine 
ahandcmed  before  the  passing  of  the  statute. 
Beg.  y.  Chatrex,  12  Ck>z,  C.  C.  157. 

By  8.  13  of  the  Metalliferous  Mines  Regula- 
tion Act,  1872  (35  k.  36  Vict.  c.  77),  the  owner 
and  "  every  other  person  interested  in  the  mine- 
rals **  of  an  abandoned  mine,  are  required  to  fence 
the  shaft,  for  the  prevention  of  accidents  ;  and 
a.  41  enacts  that  the  term  "  owner  means  any 
person  or  body  corporate,  who  is  the  immediate 
proprietor  or  lessee,  or  occupier"  of  the  mine, 
and  ^does  not  include  a  person  or  body  corpo- 
rate who  merely  receives  a  royalty,  rent,  or  hne 
from  a  mine,  or  is  merely  the  proprietor  of  a 
mine,  subject  to  any  lease,  grant,  or  licence  for 
the  making  thereof,  or  is  merely  the  owner  of 
the  soil,  and  not  interested  in  the  minerals. "  The 
owners  in  fee  of  a  mine  granted  a  lease  for  a 
term  of  years,  reserving  to  themselves  a  royalty 
on  the  minerals  produced,  with  a  power  to  dis- 
train for  the  rent,  and  to  detain  the  minerals 
gotten  until  the  royalty  was  paid  : — Held,  that 
such  lessors  were,  during  the  existence  of  the 
lease,  persons  interested  in  the  minerals  within 
s.  13,  and  were  therefore  liable,  in  the  event  of 
the  mine  becoming  an  abandoned  mine,  to  cause 
its  shaft  to  be  fenced  for  the  prevention  of  acci- 
dents. Ecans  v.  Jfontyn  QLady),  2  C.  P,  D.  547  ; 
47  L.  J.,  M.  C.  25  ;  36  L.  T.  856. 
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MISTAKE. 

1.  General  Pnneijflet. 

2.  In    Sales    of    Land. — St^e    VENDOR    AND 

PUBCHASBB. 

3.  In  Sales  of  Goods, — See  Sale. 

1.  General  Pbinciples. 

Belief  Against,  when  Granted.]— The  court 
will  not  in  all  cases  relieve  against  a  payment  of 
money  under  mistake  of  law.  Rogers  v.  Ingham. 
3  Ch.  D.  351 ;  46  L.  J.,  Ch.  322  ;  35  L.  T.  677  ; 
25  W.  R.  338— C.  A. 

The  court  will  only  exercise  its  power  to 
relieve  against  mistakes  in  law  as  well  as  against 
mistakes  in  fact  where,  under  the  particular  cir- 
cumstances of  the  case,  there  is  some  equitable 
ground  which  makes  it  inequitable  that  the 
relief  should  not  be  granted.    lb. 

Therefore,  such  relief  will  not  be  granted  in  a 
case  where,  there  being  no  fiduciary  relationship 
between  the  parties,  and  both  parties  having  had 
a  full  knowledge  of  all  the  facts,  one  party 
demands  repayment  of  money  received  by  the 
other,  merely  on  the  ground  that,  owing  to  a 
mistake  in  law,  both  parties  had  believed  that 
the  person  receiving  the  money  was  legally 
entitled  to  it.    Ih, 

When  in  the  making  of  an  agreement  between 
two  parties  there  has  been  a  mutual  mistake  as 
to  their  rights,  occasioning  an  injuiy  to  one  of 
-them,  the  rule  of  equity  is  in  favour  of  interpos- 
ing to  grant  relief.  Beauehamp  (Earl)  r.  Winn. 
6  L.  R.,  H.  L.  223  ;  22  W.  R.  193. 

A  court  of  equity  will  not,  if  such  a  ground 
for  relief  is  clearly  established,  decline  to  grant 
relief  merely  because,  on  account  of  the  circum- 
stances which  have  intervened  since  the  agree- 
ment was  made,  it  may  be  difficult  to  restore 
the  parties  exactly  to  their  original  condition, 
Ih. 

What  is  the  nature  of  a  mistake  and  what  has 
been  the  cause  of  it,  will  be  considered  in  de- 
termining whether  relief  ought  to  be  granted, 
Ib» 
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The  rale  "  Ignorantia  juris  neminem  excosat" 
Applies  where  the  alleged  ignorance  is  that  of 
a  well-known  role  of  law,  bat  not  where  it  is 
that  of  a  matter  of  law  arising  upon  the  doubt- 
ful construction  of  a  grant.  In  the  latter  case 
it  is  not  decisiyely  a  gn^und  for  refusing  relief. 
Jb. 

A  mistake  in  law,  in  order  to  be  relieyed 
against,  must  be  distinctly  stated  and  proTed  in 
the  bill,  and  on  the  evidence.  Kilvington  y, 
Parker,  21  W.  E.  121. 

Mistake  of  fact  is  not  the  less  a  ground  for 
i-elief  because  the  person  who  has  made  the 
mistake  had  the  means  of  knowledge.  Willmott 
V.  Barber,  15  Ch.  D.  96  ;  43  L.  T.  95  ;  28  W.  E. 
^11. 

Of  Law  and  Fact — HiMntnet  between  Law 
«iLd  Equity,  as  to.^ — Although,  under  certain  cir- 
cumstances, the  giving  credit  in  account  may  be 
treated  as  so  f&r  equivalent  to  payment  under 
mistake  of  law  as  to  prevent  sums  wrongly 
credited  being  recoverable  at  law  ;  yet  in  equity 
the  line  between  mistakes  in  law  and  jnistakes 
.in  fact  has  not  been  so  clearly  and  sharply 
<lrawn.  Daniell  v.  Sinclair,  6  App.  Cas.  181 ;  50 
L.  J.,  P.  C.  50  ;  44  L.  T.  257  ;  29  W.  R.  569— P.  C. 

Xistake  of  Faet,  BeooTering  Money  Paid 
under.] — The  plaintiff,  by  mistake,  paid  to  the 
defendants,  who  were  owners  of  the  tithes  of  a 
parish,  tithe  rent-charge  in  respect  of  lands  not 
in  his  occupation.  The  plaintiff  did  not  dis- 
•cover  the  mistake  until  the  two  years,  limited 
by  6  &  7  Will.  4,  c.  71,  for  the  recovery  of  a 
tithe  rent-charge,  had  expired,  and  the  defen- 
dants had  lost  their  remedy  for  the  arrears 
Against  the  lands  actually  chargeable : — Held, 
that  there  was  no  duty  cast  on  the  plaintiff  in 
relation  to  the  defenjdants  which  msAe  his  delay 
in  discovering  the  mistake  laches  on  his  part ; 
and  that  he  was  entitled  to  recover  back  the 
amount  paid  as  money  paid  under  a  mistake  of 
fact.  Durrani  v.  Eecletriagtical  ChmnniMt oners, 
6  Q.  B.  D.  234  ;  50  L.  J.,  Q.  B.  30  ;  44  L.  T.  348  ; 
29  W.  R.  443  ;  45  J.  P.  270. 

Mutual  Mistake  as  Ground  of  Defence  to 
Action  on  Ouarantee.]  —  The  plaintiffs'  agent 
entered  into  a  contract  to  supply  bricks  to  a 
builder  at  certain  prices,  "  to  be  taken  within 
four  months  from  the  date  thereof.  Month's 
account,  and  bill  at  five  months  from  the  date 
thereof.  The  due  performance  of  this  contract 
by  "  the  builder  being  guaranteed  by  the  defen- 
dant. This  was  signed  by  the  defendant,  but 
he  and  the  plaintiffs'  agent  both  understood  and 
agreed  that  he  was  thereby  guaranteeing  only 
the  acceptance  of  bills  by  the  builder.  The 
plaintiffs  always  believed  the  defendant  had 
guaranteed  the  payment  of  the  bills,  and  heard 
nothing  of  the  agreement  of  their  agent  with 
the  defendant.  The  agent  had  received  no 
authority  from  the  plaintiffs  to  assent  to  such  a 
guarantee  as  the  defendant  intended,  and  the 
plaintiffs  supplied  the  bricks  on  the  &ith  of  the 
guarantee,  as  they  interpreted  it : — Held,  that  the 
contract  was  a  guarantee  for  the  payment  for 
these  bills,  and  that  this  was  not  such  a  mutual 
mistake  between  the  parties  as  to  constitute  an 
equitable  ground  of  defence  to  an  action  upon 
the  guarantee.    Haymen  v.  Gover,  25  L.  T.  903. 

Effeet  on  Contracts.]— The  defendant  wrote  | 


to  the  plaintiffs  Inquiring  upon  what  terms 
they  would  supply  him  with  nfty  rifles.  They 
having  answered  stating  terms,  received  a  tele- 
gram from  the  defendant  directing  them  to 
forward  "the  rifles."  They  accordingly  for- 
warded fifty  rifles.  It  turned  out  that  the 
message  as  directed  to  be  sent  by  the  defendant 
was  for  "  thrse  "  rifles,  but  the  telegraph  <derk 
had  mistaken  the  word  "three"  for  "the." 
The  defendant  refused  to  accept  more  thui 
three  rifles : — Held,  that  the  d^endant  was  not 
bound  by  the  mistake  of  the  telegraph  clerk, 
and  the  plaintiffs  therefore  could  not  recover 
for  the  price  of  the  remaining  forty-seven  rifles. 
Henkel  v.  Pane,  6  L.  R.,  Ex.  7;  40  L.  J.,  Bx. 
16  ;  23  L.  T.  419  ;  19  W.  R.  106. 

The  purchaser  may  escape  firom  his  bargain 
on  the  ground  of  mistake,  if  it  was  a  mistake 
which  the  vendors  contributed  to — ^that  is,  in 
other  words,  if  he  was  misled  by  any  act  of  the 
vendora;  if  the  mistake  was  entirely  his  own, 
then  the  court  ought  not  to  let  him  off  Ms 
bargain  on  the  ground  of  a  mistake  made  by 
himself  solely,  unless  the  case  is  one  of  cdb- 
siderable  harshness  and  hardship.  Goddard  v. 
Jeffreys,  51  L.  J.,  Ch.  69  ;  45  L.  T.  675 ;  30 
W.  R.  270. 

In  Proof  in  Bankruptcy.] — See  BAinEBUPTCT. 
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I.  Fob  Money  Lbnt. 

1.  When  Action  Maintainable,  477. 
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I.  FOR  MONEY  LENT. 
1.  When  Action  Maintainable. 

An  action  will  lie  for  a  loan  to  the  wife  at  the 
request  of  the  husband.  Stevenson  v.  Hardie,  2 
W.  Bl.  872. 

But  a  husband  is  not  liable  for  money  lent  to 
his  wife,  though  the  monej  is  afterwards  applied 
by  her  in  procuring  necessaries,  for  the  supply 
of  which  he  would  have  been  liable.  ICnox  v. 
Bushell,  3  C.  B.,  N.  S.  334. 

The  action  will  not  lie  against  a  defendant  for 
money  lent  to  a  third  person.  Marriott  t. 
Lister,  2  Wils.  141. 


A  person  who  lends  money  to  another,  and  re- 
ceives a  gun  as  a  security  for  the  repayment, 
may  recover  the  amount  without  first  returning 
the  gun.    Lawton  v.  Newland,  2  Stark.  72. 

A.  lent  B.  money,  and  received  from  B.  shares 
in  a  company  as  a  security,  and  agreed  to  give 
twenty-one  days'  notice  to  B.  before  proceeding 
to  compel  the  repayment  of  the  loan,  or  of  any 
part  thereof ;  and,  upon  repayment  of  any  part 
of  the  loan,  to  give  back  a  proportionate  amount 
of  shares: — Held,  that,  after  twenty-one  days, 
A.  was  not  bound  to  declare  specially,  averring 
a  tender  of  the  shares,  but  that  he  might  declare 
for  money  lent.  Scott  v.  Parker,  1  G.  &  D.  258  : 
1  Q.  B.  809. 

Where  a  party  advances  money  on  exchequer 
bills,  which  are  afterwards  repudiated  at  the  ex- 
chequer office,  on  the  ground  that  the  comp- 
troller's signature  to  them  is  forged,  he  is 
entitled  to  recover  it  back  as  money  lent.  Bank 
of  England  v.  Tomkins,  6  Jur.  348. 

A.  deposited  with  a  banking  company  80Z., 
consisting  partly  of  the  notes  of  a  country  bank, 
payable  either  at  that  bank  or  in  London,  and 
representing  65Z.  The  company  gave  a  receipt 
as  follows  :  "  Received  of  A.  80/.,  for  which  we 
are  accountable ;  80Z.,  at  3/.  per  cent,  interest, 
with  fourteen  days'  notice."  The  company  sent 
the  notes,  on  the  same  day,  to  their  agents  in 
London,  who  presented  them  on  tbffi  following 
day,  when  they  were  dishonoured.  The  agents 
sent  them  back  by  that  evening's  post  to  the 
company,  who,  on  the  following  (Uiy,  gave  notice 
of  dishonour  to  A.,  and,  on  A.'8  giving  fourteen 
days'  notice  of  withdrawal,  tendered  the  notes 
back,  which  he  refused.  The  company  refused 
to  pay  the  amount  of  the  notes.  The  country 
bank,  which  was  about  five  miles  from  the  office 
of  the  company,  had  stopped  payment  from  the 
close  of  the  day  on  which  toe  notes  were  de- 
posited : — Held,  that  A.  could  not  recover  the 
amount  of  the  notes  from  the  company,  either  as 
money  lent  or  as  money  had  and  received.  Tim- 
mins  or  Timmis  v.  Oibbins,  18  Q.  B.  722  ;  21  L. 
J.,  Q.  B.  403. 

Where  the  defendant,  a  commercial  traveller, 
was  authorized  by  the  plaintiff  to  deduct  certain 
sums  from  the  amount  he  might  receive  on  his 
account;  to  be  repaid  out  of  the  commission  the 
defendant  was  to  be  paid  by  other  employers  : 
-^Held,  that  the  sums  might  be  recovered  as 
money  lent.  Shepherd  v.  Phillips,  2  C.  &  K. 
722. 

Money  deposited  by  a  customer  in  a  banker's 
hands  is  money  lent,  with  the  superadded  obliga- 
tion, that  it  is  to  be  repaid  when  called  for. 
PoU  V.  Cleg,  16  M.  &  W.  321  ;  16  L.  J.,  Ex.  201  ; 
11  Jur.  289. 

2.  Pabties. 

The  defendant  instructed  his  attorney  8.  to 
borrow  100/.  upon  the  security  of  a  freehold 
estate,  and  gave  him  his  title  deeds  to  enable  him 
to  do  so.  S.,  professedly  on  behalf  of  the  defen- 
dant, applied  to  the  plaintiff  for  a  loan  on  mort- 
gage, the  amount  of  which  was  fixed  at  420/. 
Thereupon,  having  forged  a  mortgage  from  the 
defendant  to  the  plaintiff,  S.  delivered  it  to  the 
plaintiff  and  received  the  420/.  He  then  repre- 
sented to  the  defendant,  that  he  could  not  obtain 
the  proposed  advance,  and  afterwards  lent  him 
certain  sums  as  his  own  money,  taking  a  pro- 
missory note  as  security  for  part,  and  a  mortgage 
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for  the  whole  of  the  advances : — Held,  that  on 
these  facts  there  was  no  evidence,  as  to  any  part 
of  the  420/.,  of  an  implied  promise  by  the  plain- 
tiff to  the  defendant  so  as  to  support  an  action 
for  money  lent.  Painter  v.  Abel  or  Abily  2  H. 
&  C.  113  ;  33  L.  J.,  Ex.  60  ;  9  Jur.,  N.  S.  549  ;  8 
L.  T.  287  ;  11  W.  R.  651. 

Where  A.  lent  money  to  B.  on  a  guarantee  of 
H.,  and  afterwards  B.,  the  principal  debtor,  and 
H.  signed  a  paper,  promising  jointly  and  severally 
to  repay  the  money  borrowed  by  B.  from  A. : — 
Held,  that  there  was  evidence  to  charge  B.  and 
H.  jointly,  and  that  they  were  liable  to  be  sued 
jointly.  Burk  v.  Ilftrgt,  1  L.  R.,  C.  P.  297  ;  12 
Jur.,  N.  S.  704. 

3.  Repayment  Secubed  bt  Deed. 

Money  advanced  upon  a  contract  to  repay  it 
on  demand,  or  to  execute  a  mortgage,  may, 
after  refusal  to  execute  a  mortgage,  be  recovered 
as  money  lent.  UrUtowe  v.  Needhaviy^  M.&  W. 
729. 

B.  engaged  to  let  A.  land  on  building  leases 
and  to  lend.him  4,0002.  to  assist  him  in  the  erec- 
tion of  twenty  houses,  the  money  to  be  repaid  by 
June,  1828.  A.  agreed  to  build  the  houses,  to 
convey  them  as  security  for  the  loan,  and  repay, 
the  money.  When  six  houses  were  built,  and 
1,1682.  had  been  advanced,  B.  requested  A.  not 
to  go  on  with  the  other  fourteen  houses  ;  A. 
desisted : — Held,  that  after  June,  1828,  B.  might 
recover  the  1,168/.  as  money- lent,  and  that  it  was 
not  necessary  to  sue  on  the  agreement,  which 
was  i-escinded  by  consent.  James  v.  Cotton,  7 
Bing.  266  ;  5  M.  &  P.  26. 

A.  borrowed  money  from  B.,  and  conveyed 
land  in  trust  for  him,  with  a  power  of  sale,  in 
trust  to  pay  him  principal  and  interest,  and  pay 
over  the  residue  to  A.  He,  A.,  afterwards  bor- 
rowed other  money  of  B.,  and  charged  that  also 
on  the  land,  but  without  any  power  of  sale. 
Afterwards,  C.  paying  both  sums  to  B.,  and 
advancing  an  additional  sum  to  A.,  by  deed 
between  C,  A.,  B.  and  B.'s  trustee,  the  former 
securities  were  assigned  to  C.  (B.  giving  C.  a 
l)Ower  of  attorney  to  sue  in  his  name  as  to  the 
first  sum  borrowed),  and  the  lands  were  con- 
veyed to  C.  to  hold  them  to  the  same  trusts,  but 
for  his  own  benefit,  as  were  mentioned  in  the 
other  deeds  with  respect  to  B.  None  of  the 
deeds  contained  a  covenant  to  pay.  C.  sued  A. 
for  money  paid,  money  lent,  interest,  and  on  an 
account  stated  : — Held,  that  he  was  entitled  to 
recover  the  whole  sum,  on  proof  that  he  had 
paid  it  as  above,  and  that  he  was  not  bound  to 
declare  on  the  deed.  Tates  v.  Aston,  3  G.  &  D. 
351  ;  4  Q.  B.  182. 

L.  devised  lands  to  the  defendant  on  trust  to 
sell  and  apply  the  proceeds  in  payment  of  debts. 
The  defendant  mortgaged  the  lands  to  the  plain- 
tiff as  a  security  for  money  lent  to  him.  The 
deed  contained  a  covenant  by  the  defendant  that 
he  would,  out  of  the  moneys  which  should  come 
to  his  hands  as  such  trustee,  from  the  lands 
comprised  in  the  mortgaged  security  and  the 
personal  estate  (if  any)  of  L.,  pay  to  the  plaintiff 
the  principal  and  interest : — Held,  that  as  there 
was  an  express  covenant  by  the  defendant  to 
pay  in  a  qualified  manner,  no  contract  by  parol 
could  be  implied  for  the  repayment,  and  conse- 
quently an  action  for  money  lent  would  not  lie. 
MathevJ  v.  Blachmore,  1  H.  ^c  N.  762  ;  26  L.  J., 
Ex.  150. 


4.  iLLEaAL  PUBPOSES  OB  OBJECTS. 

Whenever  money  is  lent  for  the  express  pur- 
pose of  enabling  the  borrow^er  to  do  some  act 
prohibited  by  law,  the  lender  cannot  recover  it 
back.  M'Kcnnell  v.  Robinso7ty  3  M.  &  W.  434  ; 
S.  P.,  Cannan  v,  Bryee,  3  B.  &  A.  179.  See 
Pearce  v.  Brooks,  1  L.  R.,  Ex.  213 ;  Bagot  v. 
Arnott,  2  Ir.  R.,  C.  L.  1. 

But  money  lent  for  the  purpose  of  gambling 
in  a  country  where  the  game  is  not  illogal  may 
be  recovered  in  this  country.  Qtiarrivr  v.  Cols^ 
ton,  1  Ph.  147  ;  12  L.  J.,  Ch.  57  ;  6  Jur.  9r)9  ; 
S,  P.,  King  v.  Kemp,  8  L.  T.  255. 

5.  Evidence  op  Loan. 

In  an  action  for  money  lent,  the  only  evidence 
was,  that  the  defendant,  having  asked  the  plain- 
tiff for  some  money,  the  latter  handed  him  a 
note  which  was  believed  to  be  a  bank-note,  but 
the  amount  of  which  did  not  appear :— Held, 
that  the  jury  was  rightly  directed  to  presume  it 
to  have  been  a  note  for  5/.,  as  being  the  smallest 
note  in  circulation  in  this  country.  Lawton  v. 
Siceeney,  8  Jur.  964. 

Evidence  of  the  poverty  of  the  alleged  lender 
is  admissible  upon  the  issue,  whether  or  not  the 
money  was  lent,  Doxoling  v.  Bowling,  10  Ir.  C, 
L.  R.  236. 

If  it  appears  that  the  money  was  originally 
advanced,  on  the  understanding  that  it  should 
be  repaid,  and  the  only  plea  is  "never  indebted,^* 
the  verdict  must  be  for  the  plaintiff.  Pamell  v. 
Stock,  2  F.  &  F.  138. 

The  payment  of  certain  notes  having  been 
made  to  the  defendant's  credit,  and  the  fact 
that  he  had  been  told  the  balance  afterwards,  is 
sufficient  proof  that  the  notes  were  paid,  and 
had  therefore  been  received  bv  him.  Gill  v, 
Gillingliam,  1  F.  &  F.  284. 

It  is  not  evidence  of  itself  to  establish  a  loan 
of  money  by  the  plaintiff  to  the  defendant,  to 
prove  that  the  defendant  received  cash  for  a 
draft  or  a  cheque  drawn  by  the  plaintiff  on  his 
bankera,  and  payable  to  him  by  name,  out  of 
money  of  the  plaintiff's  then  in  the  bank.  Carey 
V.  Gerrish,  4  Esp.  9. 

If  there  is  a  loan  of  money  by  A.  to  B.,  it  is 
not  to  be  inferred  from  the  bare  tact  that  A. 
delivered  a  sum  of  money  to  B.,  which  A.  had 
borrowed  from  another.  *  Welch  v.  Seaborn,  1 
Stark.  474. 

An  instrument  in  the  following  terms,  "Nine 
years  after  the  date  hereof,  I  promise  to  pay  to, 
&c.,  with  lawful  interest,  provided  D.  M.  shall 
not  return  to  England,  or  his  death  be  duly 
certified,  in  the  mean  time,"  is  no  evidence  of 
money  lent.  Morgan  v.  Jones,  1  C.  &  J.  162  ;  1 
Tyr.  21. 

A.  transferred  1,000/.  in  the  4/.  per  cents,  to 
B.,  who  possessed  other  stock  of  the  same 
description.  B.,  after  some  years,  sold  out  all 
his  stock,  including  the  1,000/.;  B.  made  pay- 
ments to  A.,  equal  to  interest  at  5/.  per  cent, 
upon  that  sum,  until  A.'s  death.  After  the 
death  of  A.  her  executor  wrote  to  B.,  referring 
to  the  transaction  as  a  loan  of  money.  B.,  in 
reply,  asserted  that  he  was  employed  by  A.  to 

Purchase  an  annuity  for  her,  and  that  he  had 
one  so.  No  purchase  of  an  annuity  was 
proved : — ^Held,  that  there  was  evidence  to  go 
to  the  jury  in  support  of  a  count  for  money  lent. 
Howard  y.  Banbury,  2  0.  B.  808. 


481 


MONEY  COUNTS— Money  Paid. 


482 


The  plaintiff  lent  money  upon  promissory 
notes  or  debentures,  in  the  folWdng  form: — 
'_*  The  Governor  and  Company  of  Copper  Miners 
in  EngUind.  Incorporated  by  royal  charter. 
Capital  One  million.  No.  5,252.  500/.  London. 
On  the  loth  July,  1850,  the  Governor  and  Com- 
pany of  Copper  Miners  in  England  promise  to 
ey  to  H.  J.  Enthoven,  Esq.,  or  order,  at  the 
nking-honse  of  Messrs.  D.,  H.,  E.  k  Co.,  5002. 
▼alae  reoeiyed,  and  further  to  pay  to  the  holder 
of  the  warrants  annexed,  on  presentment  as  they 
faXL  dae,  interest  on  the  500i^.,  at  the  rate  of  51, 
per  cent,  per  annum.  Given  under  the  common 
aeal  of  the  corporation,  this  15th  day  of  July, 
1845.  By  order,  J.  McDonnell.  W.  Inglis, 
secretaiy.*'  When  the  seal  of  the  corporation 
was  aflfxed  to  these  documents,  there  was* a 
blank  left  for  the  name  of  the  payee.  At  the 
time  of  depositing  them  with  the  plaintiff,  the 
defendant  filled  up  the  blanks  witn  the  words 
"  Enthoven  or  order,"  and  indorsed  them  "  H.  J. 
EnthoYen."  Annexed  to  each  note  or  debenture 
were  warrants  or  coupons  for  the  interest  due 
half-yearly  in  respect  of  each.  As  each  half- 
yearW  amount  of  interest  was  paid  the  corre- 
sponmng  warrant  or  coupon  was  detached  and 

S'yen  up  to  the  company.  The  company  having 
iled  in  payment  of  a  half-yearly  instalment  of 
the  interest,  the  plaintiff  gave  the  defendant 
notice  of  the  default,  and  demanded  payment 
of  him  and  afterwards  brought  an  action  upon 
the  debentures.  At  the  trial,  he  produced 
the  debentures,  with  the  warrants  or  coupons 
annexed,  and  also  one  of  the  warrants  or  coupons 
detached.  The  former  were  respectively  stamped 
with  a  12f.  6^.  note  stamp,  the  latter  was 
unstamped: — Held,  that  the  instruments  were 
not  promissory  notes,  and  consequently  were 
not  properly  stamped ;  but  that  inasmuch  as 
they  were  void  instruments,  by  reason  of  the 
Uank  therein  at  the  time  of  sealing,  they  were 
admissible  on  the  counts  for  money  lent  and 
interest  for  the  purpose  of  shewing  that  they 
were  worthless.  Enthoven  v.  HoyUy  13  0.  B. 
S73 ;  21  L.  J.,  C.  P.  100  ;  16  Jur.  272— Ex.  Ch. 

Where  a  plaintiff  cannot  recover  on  a  count 
for  a  note  lor  want  of  a  stamp,  he  may  recover 
on  a  count  for  money  lent,  by  proving  an 
acknowledgment  on  a  demand  made.  TyU  v. 
Jone9^  1  East,  58,  n. 

An  I  O  U  is  sufficient  prim&  facie  evidence 
in  an  action  for  money  lent,  though  it  is  not 
addressed,  and  no  proof  be  given  that  U  means 
the  plaintiff,  except  his  producing  the  document. 
DougUu  V.  Holme,  12  A.  &  B,  641 ;  4  P.  &  D. 
685. 

But  in  a  subsequent  case  it  was  decided  that 
an  I  O  U,  though  evidence  of  an  account  stated 
between  the  holder  and  the  party  signing  it,  is 
not  of  money  lent  to  him  by  the  holder.  Ibsen- 
mayer  v.  Adcoeh^  16  M.  &  W.  449. 

Tenns  of  Lending.] — ^A  company  borrowed 
from  a  bank  a  sum  of  money,  to  be  repaid  with 
interest,  and  deposited  a  lease  as  a  security. 
Afterwards  a  document  was  drawn  up  by  the 
company,  stating  that  the  lease  had  been 
deposited  as  a  security  for  the  loan,  without 
mentioning  the  interest.  The  bank  refused  to 
give  up  the  deed  until  the  whole  of  the  interest 
as  well  as  the  loan  had  been  repaid : — Held,  in 
an^  action  of  detinue  for  the  lease,  that  the 
written  document  was  not  conclusive  against 
the  bank  as  to  the  terms  of  the  loan,  and  that 
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parol  evidence  was  rightly  admitted  to  shew 
that  the  lease  had  been  intended  as  a  security 
for  the  interest  as  well  as  the  principal.  Pen- 
treguinny  Ftiel  Comjfany  v.  Young^  12  Jur.,  N. 
S.  66. 


II.  FOR  MONEY  PAID. 

1.  Genebal  Pbikciples. 

a.  Beaneat. 

An  action  lies  to  recover  money  paid  for 
another  at  his  request.  Aleinbrook  v.  Hallf 
2  Wils.  309. 

But  the  plaintiff  must  prove  some  authority, 
either  express  or  implied,  from  the  defendant, 
to  make  the  payment  on  his  account.  Tappin 
V.  Brotter,  1  C.  &  P.  112. 

The  action  will  not  lie,  when  the  money  has 
been  paid  against  the  express  consent  of  the 
party  for  whose  use  it  is  supposed  to  have  been 
paid.    Stokee  v.  LewU,  1  T.  R.  20. 

An  action  for  money  paid  is  maintainable  in 
every  case  in  which  tnere  has  been  a  payment 
of  money  by  the  plaintiff  to  a  third  party,  at  the 
request  of  the  defendant,  with  an  undertaking, 
express  or  implied,  to  repay  the  amount,  and  it 
is  immaterial  whether  the  defendant  is  relieved 
from  a  liability  by  the  payment  or  not.  Brittain 
V.  Uoyd,  14  M.  &  W.  762  ;  15  L.  J.,  Ex.  43. 

In  order  to  maintain  an  action  for  money  paid, 
it  is  not  necessary  that  the  defendant  should  be 
relieved,  by  the  payment,  from  a  liability  to 
a  third  person.  Lewis  v.  Campbell,  8  C.  B.  541  ; 
19  L.  J.,  C.  P.  130  ;  14  Jur.  396. 

The  plaintiff,  a  stockbroker,  at  the  defen- 
dant's request  entered  into  a  contract  for  the 
purchase  of  foreign  stock,  the  price  of  which  he 
was  ultimately,  according  to  the  usage  of  the 
stock  exchange,  compelled  to  pay;  before  the 
settling  day  the  defendant  informed  the  plain- 
tiff that  he  was  unable  to  meet  his  engagements, 
but  afterwards  promised  to  pay  the  amount : — 
Held,  tliat  the  jury  was  warranted  in  finding 
that  the  payment  was  made  at  the  defendant's 
request.  Pawle  v.  -  Chm^  6  Scott,  286  ;  4  Bing* 
N.  C.  445  ;  1  Am.  200. 

The  plaintiff  demised  a  house  to  the  defendant, 
who  agreed  to  pay  a  yearly  rent,  clear  of  all  de- 
ductions for  taxes  and  parochial  rates  ;  after  oc* 
cupying  the  premises  for  some  time,  the  defen- 
dant quitted  them,  leaving  claims  for  poor-rate 
and  land-tax  unpaid,  which  the  plaintiff,  as  land- 
lord, was  obliged  to  pay : — Held,  that  he  could 
not  recover  the  amount  from  the  defendant,  be<* 
cause,  as  there  was  no  original  liability  on  the 
defendant  to  pay,  it  could  not  be  said  to  be 
money  paid  to  his  use.  Spencer  v.  Parry,  4  N. 
&  M.  771 ;  3  A.  &  E.  331 ;  1  H.  &  W.  179  ;  S.  i>., 
Thumell  v.  Symonds,  1  C.  &  E.  44. 

A.,  being  in  want  of  some  harness,  went  to  B., 
accompanied  by  C,  and  ordered  some,  0.  saying 
in  A.'s  presence  that  he  would  pay  the  money  If 
A.  did  not : — Held,  that  C.  thereby  acquired  an 
authority  to  pay  the  money  on  the  de&ult  of  A., 
and  that  having  paid  it  he  was  entitled  to  recover 
it  back  from  A.,  the  authority  not  being  shewn 
to  have  been  countermanded.  Alexander  v. 
Vane,  1  M.  &  W.  511  ;  2  Gale,  57. 

The  drawer  of  an  accommcdation  bill  cannot 
sue  the  acceptor  for  money  paid  to  his  use,  to  the 
holder  of  tne  bill,  unless  not  only  the  money 
paid  pro  tanto  discharged  the  liability  of  the 
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acceptor,  but  also  the  payment  was  made  at  his 
request,  either  express  or  implied.  Sleigh  t. 
Sleigh,  5  Ex.  514  ;  19  L.  J.,  Ex.  345. 

The  plaintiff  accepted  a  bill  for  261.  for  the  ac- 
commcKlation  of  F.,  who  was  pressed  at  the  time 
by  the  defendant,  a  sheriff's  officer,  for  seven 
guineas,  claimed  as  being  due  for  possession- 
money  ;  F.  was  to  get  the  bill  disoonnted  by  the 
defendant  or  elsewhere,  and  to  give  the  plaintiff 
the  surplus  above  the  seven  guineas.  He  deposited 
it  with  the  defendant  as  a  security  for  that  sum, 
the  defendant  knowing  the  circumstances,  and 
that  the  plaintiff  had  no  value  for  his  accept- 
ance ;  the  defendant  indorsed  it  over  and  kept 
the  proceeds :  the  holder  sued  the  plaintiff, 
who  thereupon  paid  him  the  whole  amount  of 
the  bill : — Held,  that  the  plaintiff  had  no  right 
of  action  against  the  defendant  as  for  money 
paid  to  his  use  on  a  request  implied  by  law  ;  but 
that  his  remedy  was  against  F.  on  an  implied 
contract  to  indemnify  the  plaintiff  for  lending 
him  his,  the  plaintiffs,  acceptance.  Atprey  v. 
Levg,  16  M.  &  W.  861. 

A.,  having  accepted  a  bill  drawn  upon  him  by 
B.,  for  money  lent  by  B.  to  A.,  compounded  with 
B.  and  his  other  creditors,  and  paid  the  composi- 
tion. An  indoisee  of  the  bill  afterwards  sued  A., 
and  compelled  him  to  pay  the  amount  with  in- 
terest and  costs  : — Held,  that  A.  might  recover 
the  amount  from  B.  as  money  paid  to  B.'s  use. 
Hawley  v.  Beverley ,  6  M.  &  G.  221. 

If  the  indorser  of  a  bill  is  compelled  by  the 
holder  to  pay  him  part  of  the  amount,  he  may 
recover  it  back  from  the  acceptor  in  an  action 
for  money  paid  to  his  use.  Powjial  v.  Ferrand, 
9  D.  &  R.  603  ;  6  B.  &  G.  439. 

A.  &  Co.  agreed  with  a  company  to  build  for 
them  two  steam-ships  within  a  stated  time,  the 
price  to  be  paid  by  instalments  ;  provided  that  if 
A.  &  Co.  should  make  default  in  any  of  the  con- 
ditions of  the  agreement,  it  should  be  lawful  for 
the  company  to  take  possession  of  the  ships,  and 
cause  the  works  to  be  completed  by  any  persons 
they  chose,  and  pay  those  persons  such  reasonable 
sums  as  should  be  agreed  upon,  and  that  A.  &  Co. 
should,  forthwith  on  demand,  pay  the  company 
all  sums  so  advanced.  Afterwards  F.  became  a 
partner  in  the  firm  of  A.  &  Co. ;  and  four  instal- 
ments having  been  paid,  and  A.  &  Co.  not  being 
able  to  complete  the  ships,  another  agreement 
was  made  with  the  firm  of  A.  &  Co.,  including  F., 
whereby  the  company,  in  terms  of  the  fi^t  con- 
tract, agreed  to  take  possession  of  the  ships  and 
complete  them,  and  for  that  purpose  to  take 
into  their  employ  the  workmen  of  A.  &  Co.  ;  and 
as  a  security  to  the  company  for  any  advances 
they  might  make  beyond  the  balance  receivable 
by  A.  &  Co.,  it  was  agreed  that  the  company 
should  have  a  lien  for  such  balance  upon  certain 
shares  of  A.  &  Co.  in  the  company.  The  com- 
pany having  proceeded  with  the  works,  and  for 
that  purpose  made  large  advances  : — Held,  that 
they  could  not  forthwith  recover  such  advances 
by  action  against  the  firm  of  A.  &  Co.,  in- 
cluding F.,  for  money  paid,  there  being  no  lia- 
bility to  repay  until  the  ultimate  balance  was 
ascertained,  and  then  only  after  demand.  Royal 
Mail  Steam  Packet  Company  v.  Aoramun,  2  Ex. 
569. 

A  defendant  became  surety  for  the  due  pay- 
ment by  one  M.  of  "  all  such  sums  of  money  as 
he,  M.,  should  trom  time  to  time  become  in- 
debted to  the  plaintiffs  for  goods  which  should 
be  supplied  to  him  by  them  in  the  course  of 


their  business,  when  and  as  such  sum  or  sums 
of  money  should  respectively  become  due  and 
payable,  at  the  expiration  of  the  credit  given  for 
the  same  goods,  according  to  the  usual  course  of 
business  of  the  plaintiffs."  The  course  of  busi- 
ness proved  was  for  the  plaintiffs  to  draw  upon 
M.  at  two  months  from  the  first  of  each  monUi, 
for  the  amount  of  coals  delivered  during  the 
preceding  month.  One  of  these  bills  becoming 
due  in  uie  hands  of  third  persons,  and  being 
dishonoured,  M.  went  to  the  plaintifib,  and  tell- 
ing them  that  he  had  not  funds  enough  by  80Z. 
to  take  up  the  bill,  asked  them  for  a  loan  of  that 
sum  to  enable  him  to  do  so,  and  obtained  from 
them  a  cheque  for  802.,  with  which  and  his  own 
moneys  he  paid  the  bill : — Held,  that  this  was  in 
substance  a  failure  by  M.  duly  to  pay  for  the 
goods,  and  not  a  mere  loan  to  him  ;  and  conse- 
quently that  the  plaintiffs  were  entitled  to  re- 
cover the  80Z.  from  the  defendant.  Davey  v. 
Phelps,  2  Scott,  N.  R.  564  ;  2  M.  &  G.  300. 

Leasehold  property  was  bequeathed  to  the  tes- 
tator's wife  for  life,  and  afterwards  to  the  de- 
fendant for  the  residue  of  the  term.  The  wife 
entered  with  the  assent  of  the  executor,  and 
after  her  death  the  defendant  entered,  and  con- 
tinued in«  possession  for  fifteen  years,  when  the 
leaseholds  were  sold.  No  duty  was  ever  paid  on 
the  legacy  till  after  the  sale,  when  ten  per  cent, 
on  the  vsdue  of  the  leaseholds,  and  ten  per  cent, 
on  the  amount  of  profits  received  by  the  defen- 
dant, were  paid  by  the  executor: — Held,  that 
the  executor  was  entitled  to  recover  from  the  de- 
fendant, as  money  paid,  the  whole  duty  paid. 
Bate  V.  Pyne,  13  Q.  B.  900  ;  18  L.  J.,  Q.  B.  273  ; 
13  Jur.  609. 

B.,  requiring  an  advance  of  50Z.  to  pay  the 
stamp  duty  on  a  patent,  and  S.  being  willing  to 
lend  him  that  sum  if  A.  would  become  surety 
for  it,  A.  wrote  as  follows  : — "  If  B.  will  get  his 
friend  S.  to  advance  the  50Z.  for  the  completion 
of  the  patent,  I  will  give  him  or  S.  the  50Z.  on 
the  patent  being  handed  over  to  me."  The  50/. 
was  accordingly  advanced  by  S.,  and  the  patent 
was  afterwards  tendered  to  A.,  but  he  declined 
to  accept  it ;  and  S.  having  sued  him  for  and 
recovered  the  502.,  he  brought  an  action  against 

B.  for  money  paid  to  his  use : — Held,  that  A.  was 
entitled  to  recover  the  50/.,  and  Uiat  the  refusal 
of  the  judge  to  put  it  to  the  jury,  whether  the 
money  wiis  advanced  by  S.  for  the  joint  purpose 
of  A.  and  B.  did  not  amount  to  a  misdirec- 
tion, inasmuch  as  it  was  a  payment  for  the  use 
of  the  defendant  solely.     Pelly  v.  Sidney,   5 

C.  B.,  N.  S.  679 ;  28  L.  J.,  C.  P.  182 ;  5  Jur., 
N.  S.  793. 

Money  expended  on  the  alteration  of  premises, 
for  the  leasing  of  which  an  agreement  has  been 
entered  into,  but  which  is  incapable  of  being 
enforced  by  reason  of  the  Statute  of  Frauds,  may 
be  recovered  back  as  on  a  failure  of  considera- 
tion. Pulhrook  V.  Lames,  1  Q.  B.  D.  284 ;  45 
L.  J.,  Q.  B.  178  ;  34  L.  T.  95. 

P.,  by  letter,  proposed  to  take  a  lease  for 
seven,  fourteen,  or  twenty-one  years  of  one  of 
L.'s  houses,  conditionally  on  certain  alterations 
being  made.  A  correspondence  ensued  between 
the  parties,  and  it  was  ultimately  agreed  that 
the  alterations  should  be  carried  out,  P.  under- 
taking to  contribute  a  sum  of  money  towards 
them.  By  L.'s  consent  some  of  the  alterations 
were  executed  by  P.'s  workmen.*  Eventually  P. 
was  unable,  owing  to  L.*s  fault,  to  take  the 
house: — Held,  that  though  he  was  unable  to 
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TeooTer  damages  occasioned  through  not  having 
a  lease  granted,  by  reason  of  the  letters  not 
disclosing  an  agreement  such  as  to  satisfy  the 
Statnte  of  Frauds,  he  was,  nevertheless,  entitled 
to  recover  on  a  quantum  meruit  for  the  loss 
incurred  in  making  the  alterations.    lb. 

The  bon&  fide  purchaser  of  stolen  beasts  sold 
in  market  overt  cannot,  in  answer  to  a  claim  for 
them  by  the  original  owner  after  the  conviction 
•of  the  thief,  counter-claim  for  the  cost  of  their 
keep  while  the  beasts  were  in  the  possession  of 
the  purchaser,  for  they  were  his  own  property 
until,  on  the  conviction,  the  property  revested 
in  the  original  owner.  Walker  v.  MatthewSj 
8  Q.  B.  D.  109 ;  51  L.  J.,  Q.  B.  243  ;  46  L.  T. 
^15  ;  30  W.  R.  338. 

If  a  man  buys  property  which  is  in  the  hands 
of  a  third  person,  who  sets  up  an  unfounded 
•claim,  and  who  will  not  deliver  unless  that 
claim  is  paid,  and  the  purchaser  several  months 
afterwards  goes  and  pays  the  demand,  he  is 
bound  to  give  notice  to  the  seller ;  and  if  he 
docs  not,  he  cannot  recover  the  money  so  paid 
from  the  seller.  Bevan  v.  Waters^  3  C.  &  P. 
520. 

b.  Payment, 

One  of  the  makers  of  a  joint  and  several  note, 
after  it  had  become  dae,  gave  his  bond  to  the 
holder  for  the  amount,  but  before  the  commence- 
ment of  the  action  no  money  had  been  paid  upon 
the  bond  : — Held,  that  until  he  had  paid  money 
upon  the  bond,  he  could  not  maintain  an  action 
for  money  paid,  in  order  to  recover  contribution 
against  any  of  the  other  makers  of  the  note. 
Maxioell  v.  Jameson^  2  B.  &  A.  61. 

If  a  party  gives  a  promissory  note  for  the  debt 
of  another,  which  the  creditor  accepts  in  pay- 
ment, it  is  a  payment  of  money  to  the  debtor's 
use,  and  may  be  recovered  as  such.  Barclay  v. 
Oooeh^  2  Esp.  571. 

The  plaintiff,  an  occupier  of  lands,  having  been 
sued  by  the  vicar  for  tithes,  gave  up  the  occupa- 
tion, and  quitted  the  parish  during  the  progress 
of  the  suit ;  upon  which  the  defendant  under- 
took to  indemnify  him  from  all  costs  of  the  suit, 
if  he  would  suffer  the  defendant  to  defend  in 
his,  the  plaintiff's,  name.  The  vicar  having  suc- 
ceeded in  the  suit,  the  plaintiff's  attorney  paid 
him  tfhe  costs  incurred  before  as  well  as  after  the 
defendant's  promise  of  indemnity.  The  plaintiff 
afterwards  gave  his  attorney  a  promissory  note 
for  the  amount  of  the  costs  so  paid,  but  which 
was  not  paid  at  maturity,  when  he  sued  the 
defendant  on  his  promise : — Held,  that  the  pay- 
ment of  such  costs  by  the  plaintiff's  attorney 
was  equivalent  to  a  payment  by  the  plaintiff 
himself,  as  the  attorney  might  be  considered  his 
agent  for  the  purpose  of  making  such  payment. 
Adami  v.  Danuy,  4  M.  &  P.  245  ;  6  Bing.  606. 

If  money  is  paid  after  judgment  signed,  it  can- 
not be  considered  as  a  voluntary  payment.  OaV' 
rati  V.  Hooper,  1  D.  P.  C.  28. 

2.  On  Dibtbesses. 

Where  a  man  by  compulsion  of  law  is  obliged 
to  pay  a  debt,  he  has  a  remedy  against  those  who 
by  law  were  bound  to  pay,  but  did  not.  Exall 
T.  PaHridge,  8  T.  B.  308  ;  3  Esp.  8. 

The  goods  of  a  stranger-  on  the  premises  of 
another  were  distrained  by  the  landlord  for  the 
rent  in  arrear,  and  the  stranger  was  obliged  to 


pay  the  rent  to  redeem  them  : — Held,  that  the 
stranger  might  maintain  an  action  for  money 
paid  to  the  use  of  the  original  lessees,  who  were 
bound  by  their  covenant  to  the  landlord,  although 
some  of  them  had,  to  the  knowledge  of  the 
plaintiff,  before  he  placed  his  goods  on  the  pre- 
mises, assigned  their  interest  to  one  of  their  co- 
lessees,  who  was  in  the  exclusive  possession  at 
the  time.    Ih. 

An  under-tenant,  whose  goods  are  distrained 
and  sold  by  the  original  landlord  for  rent  due 
from  his  immediate  tenant,  cannot  immediately 
maintain  an  action  against  him  for  money  paid ; 
for,  'on  the  sale  under  the  distress,  the  money 
paid  by  the  purchaser  vested  in  the  landlord  in 
satisfaction  of  the  rent,  and  never  was  the 
money  of  the  under-tenant.  Moore  v.  Pyrke, 
11  East,  62. 

A  tenant  under  a  lease  cannot  maintain  an 
action  on  an  implied  promise  for  money  paid 
under  a  distress  by  a  superior  landlord,  being 
excluded  by  the  express  contract.  The  remedy 
is  on  the  covenant.  Sehlenker  v.  Moxey,  6  D.  & 
R.  747  ;  3  B.  &  C.  789  ;  1  C.  &  P.  178. 

A  tenant,  shortly  after  he  had  paid  half-a- 
year's  rent  to  his  landlord,  due  at  Lady-day 
preceding,  was  called  upon  by  the  agent  of  the 
ground  landlord  for  ground-rent  due  previously 
to  Lady -day,  and  which  the  landlord  had  refused 
to  pay : — Held,  that  the  payment  of  such  ground- 
rent  by  the  tenant  was  not  a  voluntary  payment, 
although  the  agent  of  the  ground  landlord  gave 
him  time  for  that  purpose.  Carter  v.  Carter, 
2  M.  &  P.  723  ;  5  Bing.  406. 

By  an  act  for  draining  lands  in  Lincoln,  it 
was  declared,  that  the  taxes  to  be  charged  and 
assessed  by  virtue  of  the  same,  should  be  paid 
by  the  tenants  of  the  lands  charged  with  the 
same,  who  might  deduct  and  retain  the  same  out 
of  the  rents  payable  to  their  respective  land- 
lords ;  and  also,  that,  in  case  of  neglect  to  pay, 
the  tax  might  be  levied  by  distress  on  the  goods 
and  chattels  which  should  be  found  on  the  lands 
charged  with  the  tax  in  arrear ;  and  that,  if  the 
same  should  be  untenanted,  or  no  sufficient 
distress  could  be  found,  the  lands  and  grounds 
chargeable  should  remain  as  a  security  for  the 
payment,  and  might  be  taken  possession  of,  and 
let  in  discharge  of  the  tax.  Where,  therefore,  a 
tenant  had  quitted  lands  liable  to  a  drainage 
tax  under  this  act,  and,  after  he  had  left,  the 
collector  levied  the  tax  in  arrear  upon  property 
which  he  had  left  in  the  possession  of  the  suc- 
ceeding tenant : — Held,  that  the  tenants  to  be 
charged  with  the  tax  were  those  in  whose  time 
the  tax  accrued  due,  and  not  the  tenant  for 
the  time  being ;  and,  therefore,  that  the  plaintiff 
might  maintain  an  action  against  the  landlord 
for  money  paid  to  his  use.  Dawson  v.  Linton, 
1  D.  &  R.  117  ;  5  B.  &  A.  521. 

A.  and  B.  were  under-lessees,  at  distinct  rents, 
of  separate  portions  of  premises,  the  whole  of 
which  was  held  under  one  original  lease  at  an 
entire  rent.  A.  having  paid  the  whole  rent 
under  a  threat  of  distress,  brought  an  action 
against  B.  to  recover  the  proportion  of  rent  due 
from  him,  as  for  money  paid  to  his  use : — Held, 
that  the  action  was  not  maintainable.  Sunter 
V.  Hunt,  I  C.  B.  300  ;  9  Jur.  375. 

The  plaintiff  under  a  bill  of  sale  seized  goods 
on  the  defendant's  premises,  and  with  his  luiow- 
ledge,  but  without  any  express  request,  allowed 
them  to  remain  there  until  rent  became  due. 
The  landlord  having  distrained  them,  the  plain- 
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ti£  paid  the  rent  and  expenses  : — ^Held,  that  this 
was  not  a  compulsory  payment  by  the  plaintiff 
of  a  debt  of  the  defendant,  for  his  benefit  or  at 
his  implied  request.  England  v.  Marsden^  1  L.  B., 
C.  P.  529  ;  35  L.  J.,  C.  P.  269  ;  12  Jur.,  N.  S.  706  ; 
14  L.  T.  405  ;  14  W.  R.  650. 

A  distress  for  rent  was  levied  upon  certain 
property,  and  cattle  lent  for  hire  by  the  plaintiff 
to  the  tenant  were  seized.  The  defendant,  the 
holder  of  a  bill  of  sale  upon  the  goods  and 
chattels  of  the  tenant,  then  paid  off  the  distress, 
and  seized  the  cattle  in  question  under  his  bill 
of  sale.  In  an  action  for  trover  and  conversion  : 
— Held,  that  the  defendant  was  not  entitled  to 
set  off  and  counter-claim  the  amount  paid  by 
him  to  relieve  the  cattle  from  the  distress.  Joties 
V.  Simmons^  45  J.  P.  666. 

A  purchaser  of  a  leasehold  interest,  entering 
into  possession  before  execution  of  an  assign- 
ment, is  entitled  to  sue  the  vendor  for  money 
paid  to  the  landlord  under  a  distress  for  rent 
accruing  due  before  entry.  Gregory  v.  8tan- 
way,  2  F.  &  F.  309. 

3.  Damages  and  Costs. 

If  A.  defends  an  action  at  the  desire  of  B.,  in 
which  action  B.  is  concerned,  and  may  be  bene- 
fited by  the  event,  and  A.  has  a  verdict  against 
him,  B.  is  liable  to  pay  the  expenses  of  the 
defence.    Howes  v.  Martin^  1  Esp.  162. 

A  person  indemnified  cannot  charge  the  person 
indemnifying  with  the  costs  of  defending  an 
action  for  a  debt  clearly  due,  unless  authorized 
by  him  to  defend.  Gillett  v.  Rippon,  M.  &  M. 
406. 

A  declaration  stated  that  the  plaintiff,  at  the 
request  of  the  defendant,  and  upon  his  under- 
taking to  indemnify,  defended  an  action  for  the 
recovery  of  money  in  which  he  claimed  an  in- 
terest ;  that  judgment  was  given  against  the 
plaintiff  for  42^. ;  and  that  he  was  imprisoned 
and  paid  the  money  under  a  ca.  sa. : — ^Held,  that 
he  might  recover  against  the  defendant  this  sum 
under  this  count,  upon  proof  of  the  judgment, 
without  proof  of  the  capias  ;  or  even  on  a  count 
for  money  paid  to  the  defendant's  use  ;  the  de- 
fendant having  taken  out  a  summons  to  be 
permitted  to  pay  such  sum  in  discharge  of  the 
plaintiff's  demand.  Williamson  v.  Henley^  6 
Bing.  299  ;  3  M.  &  P.  731. 

In  an  action  by  A.  against  B.,  B.  gave  notice 
to  C,  against  whom  B.  had  a  remedy  over,  to 
come  in  and  defend  the  action.  C.  refused  to  do 
80,  but  did  not  prohibit  B.  from  continuing  the 
defence.  B.  suffered  judgment  by  default,  and 
watdied  the  proceedings  under  the  writ  of  in- 
quiry, putting  A.  to  the  proof  of  his  claim.  At 
the  trial  of  the  action  over  by  B.  against  C,  the 
jury  included  in  their  verdict  the  costs  incurred 
by  B.  in  the  former  action,  no  objection  being 
then  taken  by  0.  to  the  right  of  B.  to  recover 
such  costs.  The  coui-t  refused  to  disturb  the 
verdict,  being  of  opinion  that  there  was  evidence 
to  go  to  the  jury,  that  C.  had  sanctioned  the  in- 
curring of  these  costs.  Blyth  v.  Smithy  5  M.  &; 
a.  405  ;  6  Scott,  N.  R.  199. 

If  A.  has  accepted  three  bills  for  the  accommo- 
dation of  B.,  and  is  obliged  to  pay  them,  and  also 
to  pay  the  costs  of  two  actions  brought  upon  two 
of  them : — Held,  that  A.  cannot,  in  an  action 
against  B.,  recover  the  amount  of  the  costs  of 
the  two  actions,  if  his  declaration  contains  only 
the  common  money  counts ;  but  that  to  recover 


these  costs,  he  should,  have  declared  specially. 
Seaver  v.  Seaver,  6  C.  &  P.  673. 

A  plaintiff  having  accepted  a  bill  for  the  de- 
fendant's accommodation,  defended  an  action 
brought  by  the  indorsee,  and  finally  paid  the 
amount  with  the  costs  of  the  action.  The  plain- 
tiff brought  an  action  for  money  paid  ;  the  jury 
was  directed,  that  if  the  defendant  requested  the 
plaintiff  to  undertake  the  defence  (as  to  which 
there  was  some  evidence,  but  no  express  request 
proved)  the  costs  were  recoverable  as  money 
paid  to  the  plaintiff's  use : — ^Held,  that  the 
direction  was  right,  and  the  costs  recoverable 
under  the  count  for  money  paid.  Ganard  v, 
CottreU,  10  Q.  B.  679. 

Where  a  party  has  incurred  and  paid  costs  in 
bringing  actions  against  committee-men  to 
recover  the  amount  of  his  claim,  at  the  request 
of  another  committee-man,  he  may  recover  such 
costs  from  the  conmiittee-man  at  whose  instance 
he  sued  as  for  money  paid.  Bailey  v.  HaineSj 
13  Q.  B.  816  ;  19  L.  J.,  Q.  B.  73. 

A  plaintiff,  as  the  agent  of  the  defendant, 
ordered  for  hiin  goods  of  a  particular  description 
and  for  a  particiSar  purpose,  of  W,  and  R.,  the 
defendant  undertaking  to  save  the  plaintiff^ 
harmless  from  the  consequences.  The  goods 
were  of  a  different  description  from  what  were 
ordered,  and  unfit  for  the  purpose  required  ; 
but  W.  and  R.  contended  that  they  had  been 
misled  by  the  misspelling  contained  in  the  order 
given  by  the  plaintiff,  who  was  a  very  illiterate 
person,  and  they  refused  to  take  the  goods  back. 
An  action  having  been  brought  by  W.  and  R. 
against  the  plaintiff  for  the  price,  and  the 
defendant  having  had  notice  of  the  same,  the 
plaintiff  compromised  such  action  by  returning 
the  goods,  and  paying  a  sum  of  money  in  dis- 
charge of  debt  and  costs: — Held;  that  the 
plaintiff  had  an  authority  from  the  defendant  to 
compromise  such  action,  and  that  he  could 
recover  from  the  defendant  the  amount  so  paid. 
PeUmnn  v.  KchU,  9  C.  B.  701  ;  19  L.  J.,  C.  P. 
325  ;  15  Jur.  38. 


4.  Contribution, 
a.   In  Oases  of  Tort. 

If  a  plaintiff  recovers  in  an  action  of  tort 
against  two,  and  levies  the  whole  damages  on 
one,  that  one  cannot  recover  a  moiety  against  the 
other  for  his  contribution.  Merryweathsr  v. 
Nixan,  8  T.  R.  186. 

Otherwise,  where  the  recovery  against  the  two 
was  in  assumpsit.    Ih, 

But  the  rule  that  there  is  no  contribution  among 
joint  tort  feasors,  does  not  apply  to  a  case  where 
the  party  seeking  contribution  was  a  tort  feasor 
only  by  inference  of  law,  but  is  confined  to  cases 
where  it  must  be  presumed  that  the  party  knew 
he  was  committing  an  unlawful  act.  Pearson 
V.  Skelton,  1  M.  &  W.  604. 

Or  the  act  is  of  an  obviously  illegal  character. 
Belts  V.  Gibbhuf,  4  N.  &  M.  64  ;  2  A.  &  E.  57. 

Nor  does  it  extend  to  a  case  in  which  there  is 
any  bon&  fide  doubt  whatever,  whether  in  point 
of  law  the  act  was  authorised.    lb. 

So  also,  the  rule  that  a  tort  feasor  cannot 
recover  upon  a  promise  to  indemnify  made  by 
the  person  at  whose  request  the  tortious  act  is 
committed,  must  be  similarly  confined.    lb. 

Contribution  is  indemnity,  and  the  same  con- 
sideration that  will  support  a  promise  to  indem- 
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nif  J,  will  also  support  a  promise  to  contribute, 
et  e  coDverso.    lb. 

Where  several  persons  were  jointly  interested 
in  a  stage-coach,  and  there  was  a  partner- 
ship fund,  oat  of  which  expenses  were  first  to  be 
Slid,  and  the  residue  divided  amongst  them  : — 
eld,  that  one  of  them,  against  whom  damages 
and  costs  had  been  recovered  in  an  action 
brought  bj  a  party  to  whom  damage  was  done 
by  the  negligent  driving  of  the  coach,  could  not 
recover  against  another  proprietor  his  proportion 
of  such  damages  and  costs.  Pearson  v.  Skelton, 
1  M.  &  W.  504. 

Where  a  liability  arises  from  the  wrongful  act 
of  several  parties,  each  is  liable  for  all  the  con- 
sequences, and  there  is  no  contribution  between 
them,  and  each  case  is  distinct,  depending  upon 
the  evidence  against  each  party.  Att.'Sen,  v. 
WiUon,  1  Craig  &  Ph.  1. 

b.  In  Oases  of  Ck>ntraot. 

The  plaintiff  and  defendant  entered  into  a  joint 
and  written  contract  with  the  owner  of  a  vessel 
to  supply  her  with  colonial  produce  at  Jamaica 
by  a  given  time.  The  contract  not  being  com- 
plied with,  the  owner  made  a  demand  on  the 
plaintiff  alone,  who  agreed  to  refer  the  amount 
of  the  damage  sustained  by  such  owner  to 
arbitration,  without  the  knowledge  or  consent 
of  the  defendant.  The  arbitrator  having  awarded 
a  certain  sum  to  be  due  to  the  owner,  the  plain- 
tiff paid  the  amount,  and  brought  an  action  for 
money  paid  against  the  defen(£knt  for  a  moiety. 
Held,  that  he  was  entitled  to  recover.  Bumell 
V.  Mlnotj  4  Moore,  340. 

Four  persons,  who  had  acted  as  directors  of  a 
projected  company,  being  sued  for  debts  con- 
tracted on  account  of  the  concern,  jointly  re- 
tained an  attorney  to  defend  them  on  personal 
responsibility  : — Held,  that  one  of  the  four,  who 
had  paid  the  attorney's  bill,  was  entitled  to  sue 
the  others  for  contribution.  Edger  v.  Kitapp^  6 
Scott,  N.  K.  707  ;  1  D.  &  L.  73 ;  6  M.  &  G.  753. 

A.,  B.  and  C,  by  an  agreement  in  writing, 
hired  premises  of  D. :  the  premises  so  hii-ed  were 
intended  to  be,  and  were  used  for  the  purposes 
-of  a  company,  of  which  A.,  B.  and  C.  were  at  the 
time  of  the  contract  committee-men  :  rent  was 
for  some  time  paid  by  the  company,  but  ultimately 
became  in  arrear ;  whereupon  D.  sued  A.,  B.  and 
O.  upon  the  agreement ;  B.  and  C.  suffered  judg- 
ment by  de&nlt,  and  D.  recovered  the  amount  of 
the  rent  and  costs  against  A. : — Held,  that  A. 
was  entitled  to  sue  6.  and  C.  for  contribution  ; 
and  that  his  remedy  against  6.  was  not  affected 
by  the  circumstance  of  B.'s  having  ceased  to  be  a 
member  of  the  committee  before  the  accruing  of 
the  rent  in  respect  of  which  the  action  was 
brought.  Boulter  v.  PepUcy  9  C.  B.  493. 
•  The  right  to  enforce  contribution  between 
joint  makers  of  a  promissory  note  by  an  action  is 
not  affected  by  the  fact  that  the  makers  were 
eo-partners  together  with  others,  and  that  the 
note  was  given  to  secure  money  raised  for  the 
purposes  of  the  partnership.  Sedgwick  v. 
Daniell,  2  H.  &  N.  319  ;  27  L.  J.,  Ex.  116. 

Where' the  plaintiff  and  the  defendant  were 
two  of  a  committee,  appointed  at  a  restry  meet- 
ing, for  the  purpose  of  prosecuting  nuisances  on 
the  waste  lands  and  highways  of  the  "parish, 
which  committee  appointed  an  attorney,  who 
prosecuted  and  obtained  a  verdict,  and  after- 
wards sued  the  plaintiff  for  his  bill  of  costs. 


which  was  referred  to  arbitration,  and  235Z.,  with 
costs  of  the  action,  were  awarded  against  the 
plaintiff: — Held,  that  he  might  maintain  an 
action  against  the  defendant  for  contribution* 
Holmes  v.  Williamson,  6  M.  &  S.  158. 

0.  Amount  and  Proportion. 

Where  A.  and  B.  had  taken  some  pasturage 
jointly,  and  each  bad  turned  his  cattle  upon  it, 
but  how  many  each  had  turned  was  not  shewn  ; 
and  A.  having  paid  the  whole  rent : — Held,  in  an 
action  for  half  the  sum  so  paid  by  A.,  that  the 
jury  was  not  warranted  in  finding  that  the  share 
of  each  was  a  moiety.  Stiarpe  v.  Cummings,  2 
D.  &  L.  504  ;  13  L.  J.,  Q.  B.  10  ;  9  Jur.  68. 

Differences  and  disputes  having  arisen  be- 
tween the  trustees  and  managers  of  a  chapel  as 
to  the  conduct  of  B.,  one  of  the  trustees,  and  an 
information  having  been  filed  in  the  Court  of 
Chancery  at  the  relation  of  all  the  trustees 
(except  B.)  against  B.  and  another  person, 
praying  an  account  against  B.,  in  respect 
of  such  part  of  the  trust  funds  as  had  come 
into  his  hands;  and  B.  having  by  his  answer 
charged  the  relators  with  a  breach  of  trust 
in  their  management  of  the  trust  funds,  an 
order  was  made  with  the  consent  of  all 
parties,  that  the  cause  and  all  matters  in  differ- 
CRce  should  be  referred,  the  arbitrator  to  have 
full  authority  over  the  costs  of  the  suit  and 
reference.  The  order  expressly  provided,  that 
the  death  of  any  of  the  parties  should  not  operate 
as  a  revocation  of  the  arbitrator's  authority ;  . 
but  that  his  award  should  be  delivered  to  the 
personal  representatives  of  the  deceased  party  or 
parties.  During  the  reference,  one  of  the  re- 
lators, being  a  party  thereto,  died,  and  after- 
wards the  arbitrator  made  his  award,  and  thereby 
directed  that  the  costs  of  the  reference  should 
be  borne  and  paid  by  the  parties  by  whom  they 
were  incurred.  The  plaintiff,  who  was  one  of 
the  relators,  paid  the  solicitor,  who  had  been  re- 
tained for  them  in  the  conduct  of  the  reference, 
his  bill  of  costs  and  brought  an  action  for  money 
paid  against  the  executors  of  the  deceased  relator 
for  his  proportion  of  the  costs  incurred  after  his 
death,  including  the  costs  of  the  award  : — Held,  . 
that  the  executors  were  liable  in  such  action  for 
their  testator's  proportion  of  the  costs  of  the  re- 
ference incurred  after  his  death,  and  also  the  costs 
of  the  award.    Prior  v.  Ilrmbrow^  8  M.  &  W.  873, 

Where  two  or  more  members  of  a  provisional 
committee  jointly  enter  into  a  contract  with  a 
third  party,  and  one  of  them  is  compelled  to  pay 
more  than  his  just  share  of  a  debt,  he  may  main- 
tain an  action  against  his  co-contractors  to  re- 
cover contribution  in  respect  of  the  amount  over- 
paid by  him.  Bastard  v.  Ilaioes,  2  £1.  &  Bl. 
287  ;  22  L.  J.,  Q.  B.  443  ;  17  Jur.  1154. 

In  order  to  determine  the  aliquot  part  of  the 
whole  amount  which  each  co-contractor  is  to  con- 
tribute in  such  a  case,  the  number  of  the  persons 
who  originally  entered  into  the  contract  must  be 
looked  to,  and  not  the  number  of  persons  jointly 
liable  to  be  sued  as  contractors  at  the  time  when 
the  plaintiff  in  the  action  paid.    lb. 

By  agreement  between  the  plaintiff  of  the  one 
part,  and  the  defendants  of  the  other  part,  differ- 
ences between  them  were  referred  to  arbitration ; 
the  costs  of  the  reference  and  award  to  be  .in  the 
discretion  of  the  arbitrator.  The  arbitrator, 
after  finding  a  sum  due  from  the  defendants  to 
the  plaintiff,  awarded  that  the  costs  of  the  refer- 
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ence  and  award,  inclading  compensation  to  the 
arbitrator,  should  be  borne  as  follows :  that  is  to 
saj,  one  moiety  by  the  plaintiff,  and  the  other 
moiety  by  the  defendants.  The  plaintiff  took  up 
the  awaid,  and  paid  the  whole  costs  of  it : — Held, 
that  he  could  not  recoyer  a  moiety  of  the  costs 
as  money  paid  for  the  use  of  the  defendants. 
Bates  T.  Townley,  2  Ex.  152  ;  19  L.  J.,  Ex.  399  ; 
12  Jur.  606. 

cL  Without  Iiegal  Prooeodinffs. 

Generally,  one  joint  contractor,  who  pays 
money  for  another  under  an  equitable  claim,  may 
recover  it  from  the  other,  as  money  paid  to 
his  use.  Sutton  y.  Bi/rf^  I  Marsh.  603  ;  6  Taunt. 
289. 

But  in  all  cases  of  partnership  in  illegal  trans- 
actions, one  partner  cannot  recover  back  money 
paid  for  the  other,  unless  he  has  received  express 
directions  for  such  payment.  Webb  v.  Brooke^ 
3  Taunt.  11.  And  see  Simpson  y.  Bloss^  2  Marsh. 
542  ;  7  Taunt.  246. 

Twenty  parishioners  joined  at  a  vestry  in  sign- 
ing an  order  for  the  repairs  of  the  church,  and 
one  of  them,  a  churchwarden,  paid  the  artificers, 
but  the  rate  for  reimbursing  him  was  quashed  : — 
Held,  that  he  could  not  sue  for  oontribution  from 
the  persons  who  signed  the  order.  Lanch-ester  v. 
Frewcr,  2  Bing.  361  ;  9  Moore,  688.  See  Sprott 
V.  Powelly  3  Bing.  478. 

Where  a  lord  of  a  manor,  bound  by  tenure  to 
repair,  has  repaired  a  bridge,  he  may  recover  con- 
tribution from  a  person  who  holds  lands  which 
were  parcel  of  the  demesnes  at  any  time  whilst 
the  manor  was  so  charged,  in  proportion  to  the 
value  of  the  lands  so  held.  Dimes  v.  Arden^  6 
N.  k,  M.  494. 

5.  Money  Paid  bt  Shebifps. 

No  cause  of  action  can  arise  out  of  a  breach  of 
duty  ;  therefore,  if  an  officer  permits  a  prisoner 
to  go  at  large  on  his  promise  to  pay  the  debt,  and 
in  consequence  he  is  himself  obliged  to  pay  it, 
he  cannot  recover  the  money  from  the  debtor. 
Pitcher  \,  Bailey ^  8  Bast,  171.  -l; 
t  If  a  sheriff  voluntarily  permits  an  escape,  and 
is  afterwards  obliged  to  pay  the  debt,  he  may 
maintain  an  action  for  money  paid  against  the 
debtor.  Morris  v.  Berkeley,  8  East,  172,  n. ; 
Peake,  144,  n. 

A  sheriff's  officer,  who  discharges  a  debtor  on 
payment  of  the  sum  sworn  to,  and  is  afterwards 
obliged  to  pay  the  residue  of  the  debt,  may  re- 
cover it  from  the  debtor  as  money  paid  to  his 
use.     Cordron  v.  Massarene  (^Lord%  Peake,  143. 

An  action  will  not  lie  upon  an  implied  promise 
to  repay  a  sheriff  the  expenses  incurred  in  seizing 
and  keeping  possession  under  a  fi.  fa.  at  the  re- 
quest of  the  party  suing  out  the  writ,  although 
they  were  not  sold  on  account  of  his  refusing  to 
give  an  indemnity  against  the  claims  of  third 
persons.    Bilke  v.  Jlavelock^  3  Camp.  374. 

6.  Expenses  op  Bail. 

Where  a  person  becomes  bail  above  for  another, 
he  is  entitled  to  recover  all  the  expenses  to  which 
he  has  been  put  by  reason  of  it,  and  may,  there- 
fore, recover  his  expenses  in  sending  after  the 
principal  to  take  him,  in  order  to  render  him ; 
but  not  the  expenses  of  a  suit  improperly  de- 
fended.   Fisher  v.  Fallows,  5  Esp.  171. 


And  not  for  trouble  and  loss  of  time  in  going 
to  a  place  to  become  bail.  Reason  v.  Wirdnam, 
1  C.  &  P.  434. 

And,  primft  facie,  the  charges  of  the  bail  for 
putting  in  bail  above  are  due  from  the  bail  to  the 
sheriff.    Heetor  v.  Carpenter,  1  Stark.  190. 

A.  entered  into  a  recognizance  of  bail  for  B.  on 
the  removal  by  certiorari  of  an  indictment  for 
conspiracy  from  the  Central  Criminal  Court  to 
the  Queen's  Bench.  B.  was  convicted,  and  the 
recognizance  was  estreated  for  the  non-payment 
of  the  prosecutor's  costs : — Held,  that  A.  might 
maintain  an  action  against  B.  as  upon  an  implied, 
indemnity.  Jones  v.  Orchard,  16  C.  B.  614  ;  24 
L.  J.,  0.  P.  229  ;  1  Jur.,  N.  S.  936. 

III.  FOR  MONEY  HAD  AND  RECEIVED. 
1.  General  Pbinciples  to  support  Action. 

The  action  for  money  had  and  received  is  a 
liberal  action,  in  which  the  party  waives  all  torts, 
trespasses,  and  damages.    Anon,,  Lofft,  320. 

The  doctrine  that  the  action  for  money  had 
and  received  is  an  equitable  action,,  must  be 
looked  on  as  exploded.  Miller  v.  Atlee,  3  Ex.. 
799  ;  13  Jur.  431. 

Money  paid  by  A.  to  B.  upon  a  condition  which 
has  not  been  complied  with,  cannot  be  recovered 
as  money  received  to  A.*s  use.  Hardin^ham  v.. 
Allen,  5  C.  B.  793  ;  17  L.  J.,  C.  P.  198. 

An  action  for  money  had  and  received  will  not 
lie  where  the  plaintiff  upon  the  same  transaction- 
would  be  liable  to  a  cross-action  to  recover 
damages  to  an  equal  amount.  Simpson  v.  Swan, 
3  Camp.  291. 

Goods  were  consigned  to  two  persons  for  sale 
by  commission ;  upon  a  dissolution  of  partner- 
ship the  commission  to  sell  was  assumed  by  one  : 
—Held,  that  having  sold,  he  was  rightly  sued 
for  money  had  and  received.  Wells  v.  Boss,  7 
Taunt.  403. 

When  a  person  is  employed  to  receive  money 
for  another,  and  he  employs  a  third  person  t© 
receive  it  for  him,  an  action  for  money  had  and 
received  will  not  lie  against  the  first,  without  evi- 
dence that  the  money  came  to  the  hands  of  such 
third  person.    Matthews  v.  Haydon,  2  Esp.  509. 

A  defendant  being  employed  to  procure  pay- 
ment of  a  bill,  and  to  remit  the  proceeds  direct 
to  the  plaintiff,  remitted  it  to  a  third  person, 
whereby  it  got  into  the  hands  of  the  plaintiff's 
creditors :— Held,  that  the  defendant  was  not 
liable  for  money  had  and  received.  Duncan  v. 
Skipwith,  2  Camp.  68. 

The  action  will  lie  for  the  assignee  of  a  re- 
spondentia bond ;  the  obligor  having  beforehand 
engaged,  by  an  indorsement,  to  pay  the  same  to 
any  assignee.    Fenner  v.  Meares,  2  W,  Bl.  1269. 

The  plaintiff  must  prove  to  what  specific  sum 
he  is  entitled.  Harvey  v.  Archbold,  5  D.  &  R. 
600 ;  3  B.  &  C.  626  ;  R.  &  M.  184. 

An  execution  issued  against  one  of  two  partners 
for  a  separate  debt,  under  which  the  goods  of  the 
partnership  were  seized  ;  before  the  ^e,  a  fiat  in 
oankruptcy  issued  against  the  partnership.  The 
partnership  property  was  afterwards  sold,  and 
the  produce  receited  by  the  assignees :— Held, 
that  the  execution  creditor  could  not  maintain 
an  action  against  the  assignees  for  a  moiety  of 
the  produce  as  money  had  and  received  to  his 
use,  having  acquired  no  legal  interest  in  the 
goods.  Oarbett  v.  Veale,  D.  &  M.  458 ;  5  Q.  B. 
408 ;  8  Jur.  335. 
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The  plaintiff,  an  attorney,  agreed  for  a  con- 
sideration to  conyey  to  the  defendant  an  estate, 
which  the  latter  had  purchased,  upon  the  terms, 
that  the  vendor  and  vendee  should  pay  for  the 
conveyance  in  equal  proportions,  and  the  plaintiff 
also  agreed,  that,  if  the  vendor  ohjected  to  pay 
any  expenses,  he,  the  plaintiff,  would  not  apply 
to  the  defendant  for  any  further  remuneration. 
The  conveyance  was  made  by  the  plaintiff ;  the 
defendant  agreed  with  the  vendor,  that,  if  the 
vendor  would  pay  the  whole  expense  of  another 
transaction  between  himself  aud  the  defendant, 
he,  the  vendor,  should  not  pay  any  of  the  ex- 
penses of  the  above  conveyance  : — Held,  that  so 
much  of  those  expenses  as  the  defendant  (as 
between  himself  and  the  vendor)  had  been 
allowed  to  set  off  against  his  share  of  the  lia- 
bility on  the  other  transaction,  was  money  had 
and  received  to  the  plaintiffs  use,  and  might  be 
recovered  by  him,  besides  the  consideration 
originally  agreed  upon  for  making  the  convey- 
ance.   JVby  V.  ReyiuddSj  1  A.  &  £.  159. 

Upon  a  contract  of  sale  and  return,  with  a 
certain  sum  to  be  paid  for  hire  if  a  return 
should  be  made,  the  money  received  by  the  seller 
becomes  money  had  and  received  to  the  use  of 
the  other  party  if  a  return  is  made,  and  may  be 
recovered  as  money  had  and  received.  Hurst  v. 
Orbell,  3  N.  &  P.  237  ;  1  W.,  \V.  &  H.  156  ;  8 
A.  &  £.  107  ;  2  Jur.  840. 

The  defendant,  who  had  been  illegally  elected 
for  the  office  of  surgeon  of  a  county  infirmary 
in  Ireland,  entered  into  office,  and  though 
cautioned,  kept  out  the  plaintiff,  who  had  been 
legally  elected : — Held,  that  the  plaintiff,  as  he 
had  not  actually  discharged  the  duties  of  the 
office,  though  he  had  offered  and  was  ready 
to  do  so,  was  not  entitled  to  recover,  as  money 
had  and  received,  the  salary  which  the  defen- 
dant had  received  under  the  grand  jury  present- 
ment.   Lawlar  v.  Alton,  8  Ir.  R.,  C.  L.  160. 

The  legal  estate  in  lands  being  vested  in 
trustees,  and  the  plaintiff  equitably  entitled  to 
the  rents,  by  his  direction  a  tenant,  holding 
under  the  trustees,  paid  his  rent  to  the  defen- 
dant in  discharge  of  an  annuity  claimed  by  the 
latter  as  charged  upon  the  land  ;  and  the  plain- 
tiff sought,  by  an  action  for  money  had  and 
received,  to  recover  back  the  money  so  paid  : — 
Held,  that  he  was  not  entitled  to  sustain  the 
action.    Leader  v.  Leader,  6  Ir.  R.,  C.  L.  20. 

A.  was  tenant  of  a  farm  over  which  two  rail- 
ways passed,  in  respect  of  which  tenant's 
damages  were  payable  to  the  owner  of  the  land, 
or  to  his  lessees  or  tenants.  A.  received  the 
money : — Held,  that,  if  the  land  covered  by  the 
railways  passed  to  A.  by  the  agreement  under 
which  he  became  tenant,  the  owner  could  not 
recover  that  money  as  received  to  his  use. 
WiUon  V.  Anderton,  1  C.  &  K.  544. 

2.    Pbivity  op  Contract. 

A.  paid  a  sum  of  money  into  a  banker's 
hands  for  a  specific  purpose,  and  the  banker's 
clerkf  by  mistake,  paid  the  money  to  B.: — Held, 
that  A.  could  not  maintain  an  action  against  B. 
to  recover  it  back.  Rogers  v.  Kelly,  2  Camp. 
123. 

But  if  A.  remits  money  to  6.  to  pay  C,  and  B. 
promises  C.  to  pay  it  to  him,  C.  can  maintain  an 
action  against  B.  for  money  had  and  received. 
Lilly  V.  Hays,  1  N.  &  P.  26  ;  5  A.  &  E.  548  ;  2 
H.  &  W.  338* 


The  defendant  was  an  office-keeper  of  an  Exeter 
and  London  coach,  and  servant  to  C,  a  proprietor 
at  Exeter,  where  the  office  kept  by  the  defendant 
was.  The  defendant  from  time  to  time  made  up 
accounts  of  the  shares  of  profits  due  to  the  several 
proprietors,  and  sent  them  to  those  parties,  taking 
the  money  from  a  balance  of  C.*s  which  he  had 
in  hand.  On  one  occasion,  the  defendant  sent  to 
the  plaintiff,  a  proprietor,  a  packet  purporting  to 
contain  23Z.  which  was  due  to  him,  but  in  reality 
containing  202.  only.  The  plaintiff  sued  the  de- 
fendant for  32.  had  and  received  to  his  use  : — 
Held,  that  he  was  not  liable,  there  being  no 
privity  of  contract  between  him  and  the  plaintiff ; 
and  that  he  was  not  precluded  from  this  defence 
by  having  told  the  plaintiff  (after  action  brought), 
that  he,  the  defendant,  ha<d  had  the  232.  of  C, 
and  sent  it  to  the  plaintiff  and  debited  C.  with 
it.  Howell  v.  Batt,  2  N.  &  M.  381  ;  5  B.  &  Ad. 
504.    See  Stephens  v.  Badeoelt,  3  B.  &  Ad.  354. 

The  defendant  chartered  a  ship  to  K.,  at  a  cer- 
tain rate  per  week,  to  be  paid  every  four  weeks  in 
advance.  On  the  second  payment  becoming  due, 
K.  received  from  the  plaintiff,  through  whom  he 
had  sub-chartered  the  ship  to  B.,  a  cheque  for 
half  the  amount  due,  payable  to  the  order  of  the 
defendant,  upon  the  terms  that  K.  should  inform 
the  defendant  that  the  advance  was  made  in  con- 
sideration that  the  ship  should  be  allowed  to  per- 
form the  charter.  K.  paid  the  cheque  to  the 
defendant,  but  omitted  to  inform  him  of  the 
terms  on  which  it  had  been  given,  and  he  had  no 
notice  of  them,  and,  the  remainder  of  the  money 
being  unpaid,  the  defendant,  who  had  obtained 
cash  for  the  cheque,  stopped  the  ship  : — Held, 
that  .an  action  for  money  had  and  received  to 
recover  the  amount  of  the  cheque  was  not  main- 
tainable by  the  plaintiff  against  the  defendant, 
as  there  was  no  privity  between  them,  and  that 
the  action,  if  any,  ought  to  have  been  brought  by 
K.  Watson  v.  Russell,  3  B.  &  S.  35  ;  31  L.  J., 
Q.  B.  304 ;  9  Jur.,  N.  S.  249  ;  7  L.  T.  528. 
Affirmed  on  appeal,  5  B.  &  S.  968 ;  34  L.  J., 
Q.  B.  93  ;  13  W.  R.  231— Ex.  Ch. 

When  a  bill  of  exchange,  payable  at  the  house 
of  A.,  had  been  presented  there  for  payment,  and 
dishonoured,  and  the  acceptor  on  the  following 
day  remitted  a  sum  to  A.  for  the  purpose  of 
paying  that  bill  and  another  ;  and  A.  in  answer 
stated  that  the  bill  had  been  dishonoured,  but 
added,  that  the  money  received  should  be  carried 
to  the  acceptor's  account,  and  afterwards  paid  the 
other  bill  : — Held,  that  the  holder  of  the  original 
dishonoured  biU  could  not  maintain  an  action 
against  A.  for  money  had  and  received,  unless 
some  agreement  had  taken  place  between  them. 
Yates  V.  Bell,  3  B.  &  A.  643. 

Guardians  of  a  poor-law  union  indicted  the 
plaintiff  for  disobeying  an  order  of  sessions  for 
maintenance  of  a  bastard.  Before  trial,  he  offered 
a  compromise,  and  the  clerk  to  the  guardians  on 
their  behalf  agreed  with  him  for  a  sum  on  account 
of  costs  and  maintenance,  which  he  paid,  and  the 
indictment  was  dropped.  Afterwards,  the  plaintiff 
discovered  that  the  order  of  sessions  was  defective 
and  void,  and  he  brought  an  action  against  the 
clerk  for  money  had  and  received  : — Held,  that 
the  clerk  was  not  liable,  having  done  nothing  in 
the  prosecution  beyond  preferring  the  indict- 
ment ;  and  that,  if  the  compromise  was  illegal, 
the  plaintiff,  being  in  pari  delicto  with  the  other 
parties  offending,  ootdd  not  sue  them  for  the 
money  which  he  had  paid.  Ooodall  v.  Lowndes, 
6  Q.  B.  464  ;  9  Jur.  177. 
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An  action  for  money  had  and  received  will  not 
lie  against  a  mere  money  bearer,  to  recover  the 
money  he  has  received  and  paid  over.  Coles  v. 
Wright,  4  Taunt.  213  ;  2  Rose,  110. 

The  defendant  having  recovered  judgment 
against  H.  on  the  25th  of  April,  lodged  with 
the  sheriff  a  fi«  fa.  The  sheriff  neglected  to  exe- 
cute the  writ  until  the  11th  May,  when  he  seized 
the  goods  of  H.,  and  assigned  them  to  the  de- 
fendant by  a  bill  of  sale,  which  stated  the  con- 
sideration to  be  256/.,  paid  by  the  defendant  to 
him.  He  then  returned  the  ft  fa.  Before  the 
seizure,  the  defendant  had  notice  of  an  act  of 
bankruptcy  committed  by  H.  before  the  26th  of 
April,  upon  which  a  fiat  issued  in  August,  and 
assignees  were  appointed,  who  recovered  from 
the  sheriff  the  value  of  the  goods  seized,  where- 
upon he  brought  an  action  to  recover  back  the 
money  so  paid  : — Held,  first,  that  although  no 
money,  in  fact,  passed,  the  plaintiff  and  defen- 
dant were,  as  between  themselves,  in  the  same 
situation  as  if  the  plaintiff  had  sold  the  goods  to 
the  defendant,  and  received  the  money.  StandUh 
v.  Rms,  3  Ex.  627  ;  19  L.  J.,  Ex.  185. 

Held,  secondly,  that  though  the  money  was  not 
the  plaintiff's,  still  be  was  entitled  to  recover, 
since  it  was  money  which  he  ought  to  have  received 
as  soon  as  he  had  been  compelled  by  the  owner 
to  pay  for  the  goods  leized.    Ih. 

Held,  thirdly,  that  the  plaintiff  was  not  es- 
topped, by  his  return,  from  saying  that  the  then 
title  of  the  debtor  was  defeated  by  matter  subse- 
quent,   lb. 

Held,  lastly,  that  the  money  having  been  paid 
by  the  plaintiff,  in  ignorance  of  the  facts,  he  was 
entitled  to  recover  it  back,  although  the  defendant 
could  not,  in  every  respect,  be  placed  in  statu  quo. 
Jb. 

The  assignees  of  a  bankrupt  gave  B.,  their 
solicitor,  a  cheque  for  the  amount  of  the  bill  of 
costs  of  A.,  the  petitioning  creditor  (who  was  his 
own  solicitor) ;  B.  offered  to  pay  A.  the  full 
amount  of  those  costs,  provided  that  he  would 
engage  in  the  receipts  that  the  costs  should  be 
afterwards  liable  to  taxation ;  A.  refused  to  give 
such  engagement,  and  requested  B.  to  pay  out  of 
the  same  some  commissioners*  fees  included  in 
the  bill : — Held,  that  no  promise  arose  upon  the 
offer,  the  terms  of  which  were  not  acceded  to ; 
and  without  the  promise  there  was  no  privity  of 
contract  to  support  an  action  for  money  had  and 
received.  Barron,  v.  ITu^band,  1  N.  &  M.  728  ; 
4  B.  &  Ad.  611. 

A  legacy  having  been  left  to  the  plaintiff,  the 
defendant,  who  acted  as  agent  for  the  executor, 
stated,  in  a  letter  to  a  third  party,  that  he  would 
remit  the  plaintiff's  legacy  in  any  way  the  latter 
might  suggest.  He  afterwards  paid  24Z.  to  the 
plaintiff,  having  deducted  6/.  I7s,  6d,  for  his 
trouble  and  expenses,  and  afterwards  sent  him 
an  account,  stating  the  reason  of  the  deduction  : 
— Held,  that  the  plaintiff  was  not  entitled  to 
recover  this  sum  in  an  action  for  money  had  and 
received.  Barlow  v.  Browne^  16  M.  &  W.  126  ; 
16  L.  J.,  Ex.  63. 

3.  On  Waiving,  Condoning,  ok  Satisfying 

Torts. 

A.  and  B.  went  together  to  the  house  of  C.*s 
mother,  and  A.  seized  there  a  sum  of  money  be- 
longing to  C.  There  was  some  evidence  of  A. 
and  B.  having  gone  with  the  intent  to  get  the 
money,  but  there  was  no  evidence  that  B.  went 


into  the  house.  They  snbsec^uently  paid 
money  into  a  bank  to  their  joint  account 
Held,  that  C.  might  waive  the  trespass  and  mi 
tain  an  action  for  money  had  and  received  agal 
A.  and  B.  ^^eal  v.  Harding,  6  Ex.  349  ;  20  L 
Ex.  250. 

Where,  after  a  wrongful  sale  of  goods, 
owner  claims  the  proceeds  of  the  sale  as  mo 
received  to  his  use,  and  the  wrongdoer  thereu] 
pays,  and  the  owner  accepts,  part  of  the  proce 
as  money  received  to  his  use  ;  the  tort  is  wai^ 
and  the  owner's  remedy  for  the  residue  of 
amount  of  the  sale  is  by  an  action  for  money! 
and  received  to  his  use.  Lythgoe  v.  Vemm 
H.  &  N.  180  ;  29  L.  J.,  Ex.  164. 

To  an  action  for  money  received,  a  plea  t 
the  debt  was  for  money  due  from  the  (kfend 
jointly  with  A.,  and  that  the  plaintiff  had  aJre 
sued  A.  in  trover,  and  recovered  judgment  aga 
him  for  100/.,  and  that  the  causes  of  action 
which  the  plaintiff  recovered  judgment  inclu 
all  the  present  causes  of  action.  The  evide 
was,  that  the  defendant  and  A.  had  wrongfi 
converted  the  plaintiff's  goods  by  selling  th 
but  that  the  defendant  ^one  had  received 
proceeds,  150/. ;  and  that  the  plaintiff  had  8 
A.  in  trover,  and  recovered  lOO/.  as  the  vaJu 
the  goods  at  the  time  of  the  conversion.  The  ] 
was  then  amended  by  striking  out  the  allegat 
that  the  debt  was  for  money  due  from  the  de 
dant  and  A.  jointly,  and  substituting  that 
money  sued  for  was  money  received  as  the  ; 
ceeds  of  the  sale  of.  the  goods  in  the  dedara 
mentioned : — Held,  that  the  plea,  as  amern 
was  an  answer  to  the  plaintiff's  claim  for 
whole  proceeds  of  the  sale.  Buckland  v.  J( 
son,  16  C.  B.  145  ;  23  L.  J.,  C.  P.  204 ;  18  . 
776. 

4.  RECEiVEB'fi  Knowledge  op  Title  i 
Money  oe  Appbopriation. 

Where  money  is  paid  by  A.  to  B.,  to  be  app 
by  the  latter,  pursuant  to  a  binding  cont 
between  the  parties,  A.  cannot  revoke  its  d 
nation.     Yates  v.  Iloppe,  9  C.  B,  541, 

The  drawer  of  an  accommodation  bill,  a 
days  before  its  maturity,  handed  money  ov€ 
the  acceptor,  for  the  purpose  of  meeting  the 
A  fiat  having  been  issued  against  the  dis 
between  the  day  of  such  deposit  and  the  matu 
and  payment  of  the  bill : — Held,  that  the  mc 
having  been  handed  over  to  the  acceptor  in 
suance  of  a  binding  contract,  upon  a  good  • 
sideration,  viz.,  an  implied  contract  of  indemi 
the  bankruptcy  of  the  drawer  was  no  revoca 
q^  the  authority  to  apply  the  money  in  satisfac 
of  the  bill,  and  consequently  that  his  assig: 
could  not  recover  it  back  from  the  aoceptc 
money  had  and  received  to  their  use.    lb, 

Notice  of  an  order  was  given  to  the  part 
whom  it  was  directed  before  it  was  due,  anc 
wrote  letters  to  the  plaintiff,  in  one  of  whicl 
undertook  to  honour  the  order  when  he 
funds  in  his  hands,  and  in  a  later  one  saic 
had  received  money  available  for  the  order, 
had  disposed  of  it  in  other  ways : — Held,  it  m 
be  read  in  evidence  against  the  defendant  in ; 
port  of  a  claim  for  money  received,  founded  t 
his  assent  to  a  direction  to  hold  a  fund  in 
hands  for  the  use  of  the  plaintiff.  Qriffi 
WcatUrby,  3  L.  R.,  Q.  B.  763 ;  37  L.  J.,  C 
280 ;  18  L.  T.  881  ;  9  B.  &  S.  726. 

When  bills  of  exchange  are  remitted  for  i 
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«kd  the  proceeds  directed  to  be  applied  to  a  spe- 
cific purpose,  the  property  in  the  bills  remains  in 
the  remitter  until  the  purpose  for  which  they 
were  remitted  is  satisfied.  And  when  the  money 
realized  by  the  sale  is  wrongfully  applied  by  the 
agent,  the  remitter  is  entitled  to  recover  the  value 
of  the  bills,  as  money  had  and  received  to  his  use, 
from  the  purchaser  of  them,  who  has  notice  of 
the  puix>06e  for  which  they  were  remitted,  and 
the  misapplication  of  the  proceeds  by  the  agent. 
Jfuttyloll  Seal  v.  Dent,  5  Moore,  Ind.  App.  328 ; 
S  Moore,  P.  C.  C.  319. 

A.  employed  B.,  a  broker  at  Liverpool,  to  pur- 
chase a  Hartlepool  bond  for  2,000/.  for  him,  for 
which  purpose  he  remitted  him  a  letter  of  credit 
for  2,010/.  on  a  bank  there,  payable  to  B.  or  order. 
C,  who  had  had  dealings  with  B.,  in  the  course 
of  which  the  latter  had  become  indebted  to  him 
in  1,940/.,  under  pretence  of  borrowing  the  money 
for  a  few  days,  and  knowing  that  it  was  A.*s 
money,  mduced  B.  to  part  with  it,  and  then 
insisted  upon  applying  it  in  discharge  of  B.'s 
debt  to  him  : — Held,  Uiat  A.  might  recover  the 
amount  from  C.  LUt  v.  MartinddU,  18  C.  B. 
314. 


6.  To  TBY  Title  to  Land  ob  Profits. 

The  rule  of  law,  that  the  title  to  land  cannot 
be  tried  in  an  action  for  money  had  and  received, 
does  not  apply  to  cases  where  only  the  past-gone 
rents  of  lands  are  in  question.  Mtmeypenny  v. 
^rUtow,  2  R.  &  M.  117 ;  S,  P.,  Newsonie  v. 
Graham,  10  B.  k,  C.  234. 

An  action  for  money  had  and  received  will  not 
lie  by  one  tenant  against  his  co-tenant  who  has 
received  more  than  his  share  of  the  profits. 
Thomas  v.  Thorns,  5  Ex.  28 ;  1  L.,  M.  &  P.  229  ; 
19  L.  J.,  Ex.  175  ;  14  Jur.  180. 


6.  To  TBY  THE  Right  to  Offices. 

An  action  for  money  had  and  received  to  re- 
cover fees,  was  introduced  in  lieu  of  an  assize. 
Boyter  v.  Dodmorth,  6  T.  R.  681. 

Money  given  to  A.,  and  claimed  by  B.,  as 
perquisites  of  office,  cannot  be  recovered  by  B. 
unless  such  perquisites  are  known  and  accustomed 
fees.    lb. 

It  will  not  lie  by  the  nominee  of  a  perpetual 
curacy  for  the  profits  thereof,  against  one  who 
was  in  possession,  and  claimed  likewise  to  be 
curate.     Powell  v.  Millhanh,  1  T.  R.  399,  n. 

Nor  does  it  lie  in  the  case  of  a  donative, 
because  the  party  is  in  full  possession  immediately 
on  the  nomination.  Rex  v.  Clietter  (^BUhop). 
1  T.  R.  396,  403. 

Where  the  plaintiff  and  defendant,  both  claim- 
ing to  act  as  clerks  to  the  justices  of  a  division, 
agreed  to  leave  the  dispute  to  the  determination 
of  third  parties,  who  directed  that  the  defendant 
should  act  in  the  office,  and  divide  his  fees  with 
the  plaintiff: — Held,  that  an  action  might  be 
maintained  to  recover  the  moiety  of  the  fees  re- 
ceived, and  that  the  defendant  could  not  allege 
that  he  was  legally  entitled  to  all  the  fees. 
Moland  or  Rowland  v.  Hall,  1  Scott,  539 ;  1 
Hodges,  111. 

Where  a  corporation,  under  a  claim  that  a  par- 
ticular office  was  vacant,  or  that  it  had  been 
abolished,  had  for  some  years  wrongfully  received 
the  fees  payable  to  the  holder  of  such  office : — 
Held,  that  an  action  for  money  had  and  received 


might  be  brought  against  the  corporation ;  for,  as 
it  would  be  absurd  to  suppose  that  a  corporation 
would  contract  under  seal  to  refund  money  which 
they  claimed  to  be  their  own,  the  necessity  of  the 
case  required  such  a  remedy.  Hall  v.  Swansea 
iMayoT,  ^v.),  D.  &  M.  475  ;  5  Q.  B.  626 ;  13 
L.  J.,  Q.  B.  107  ;  8  Jur.  213.  See  ShvubHdge  v. 
Clark,  12  C.  B.  335. 

7.  Fob  Money  paid  on  Mobal  Oblioation. 

Where  a  man  has  actually  paid  what  the  law 
would  not  have  compelled  him  to  pay,  but  what 
in  equity  and  conscience  he  oaght,  he  cannot 
recover  it  back.    Blze  v.  Dichason,  1  T.  R,  285. 

Nor  where  a  man  has  paid  a  debt  which  would 
otherwise  have  been  barred  by  the  Statute  of 
Limitations,  or  a  debt  contracted  during  his  in- 
fancy, which  in  justice  he  ought  to  discharge, 
though  not  compellable  by  law,  can  he  call  on 
the  payee  to  refund ;  but  where  money  is  paid 
under  a  mistake  which  there  was  no  ground  to 
claim  in  conscience,  the  party  may  recover  it 
back  again.    lb. 

But  money  paid  voluntarily  cannot  be  re- 
covered back.  Cartwright  v.  Rowley,  2  Esp. 
723. 

Where  a  creditor  refused  to  sign  a  composition 
deed  without  a  bill  of  exchange  for  the  remainder 
of  his  debt,  which  the  debtor  gave  him,  and  the 
former  then  signed  the  deed  ;  the  debtor  having 
subsequently  paid  the  amount  of  the  bill  to  his 
creditor : — Held,  that  it  was  a  voluntaiy  pay- 
ment, and  could  not  be  recovered  back.  Wilson 
v.  Ray,  2  P.  &  D.  233  ;  10  A.  &  E.  82  ;  3  Jur. 
384. 

8.  Fob   Money  paid    undeb   CSompulsiov 

OF  Law. 

A  voluntary  payment  of  an  illegal  demand,  the 
party  knowing  the  demand  to  be  illegal,  without 
an  immediate  and  urgent  necessity  (as  to  redeem 
or  preserve  his  person  or  goods),  is  not  the  subject 
of  an  action  for  money  had  and  received.  Fid' 
Itam  T.  Down,  6  Esp.  26,  n. 

Where  judgment  was  obtained  on  an  order 
which  had  not  been  duly  filed,  and  execution 
was  issued : — Held,  that  the  defendant  might 
recover  from  the  plaintiff  the  amount  paid  to 
him  under  the  execution,  as  money  had  and 
received  to  his  use.  Farrow  v.  Mayes,  18  Q.  B. 
816  ;  17  Jur.  132. 

Where  money  has  been  paid  under  the  com- 
pulsion of  legal  process,  which  is  afterwards 
discovered  not  to  have  been  due,  the  plaintiff 
cannot  recover  it  back.  Marriott  v.  Hampton^ 
7  T.  R.  269  ;  2  Esp.  546. 

But  an  action  lies  to  recover  back  money  which 
has  been  obtained  by  compulsion  under  colour  of 
process,  by  an  excess  of  authority,  although  it 
has  been  paid  over.  Sfiowdon  v.  Davis,  1  Taunt. 
369. 

The  plaintiff,  being  a  foreigner,  ignorant  of  the 
English  language,  was  arrest^  at  Falmouth,  soon 
after  his  first  arrival  there  from  abroad,  by  the 
defendant,  for  1 0,000/.  The  defendant  and  plain- 
tiff then  signed  an  agreement,  by  which,  in  con- 
sideration of  500/.  paid  by  the  plaintiff  to  the 
defendant,  the  plaintiff  was  to  be  discharged,  and 
not  to  be  again  arrested  ;  and  the  plaintiff  was  to 
put  in  bail  in  twelve  days  ;  the  sum  of  500/.  was 
to  be  *'  as  a  payment  in  part  of  the  writ ; "  and 
both  parties  were  to  abide  the  eyent  of  the  action, 
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the  agreement  oontaining  no  proyision  for  re- 
fanding  the  money  if  the  action  should  fail.  The 
plaintiff  paid  the  5002.,  and  was  released.  No  bail 
was  pat  m,  and  the  writ  was  afterwards  set  aside 
for  irregularity.  The  plaintiff  then  sned  the 
defendant  for  the  500Z.,  as  money  had  and 
lecetYed ;  and  the  jury  found  that  he  knew  that 
he  had  no  claim  upon  the  plaintiff : — Held,  that 
the  action  lay,  the  payment  having  been  made 
imder  compulsion  of  colourable  legal  process. 
De  Cadaval  (^Duke)  v.  €01117^,  4  A.  &  E.  858  ;  2 
H.  &  W.  64  ;  6  N.  &  M.  324. 

Where  money  has  been  paid  under  compulsion 
of  l^al  process,  the  party  paying  it  knowing  the 
cause  of  action  for  which  the  process  was  sued 
out  before  he  paid  the  money,  and  there  being  no 
fraud  on  the  part  of  the  payee,  the  money  so  paid 
cannot  be  recovered  back,  although  it  may  after- 
wards be  discovered  to  have  been  not  really  due. 
Hamlet  v.  Richardson^  2  M.  ^c  Scott,  811  ;  9 
Bing.  644. 

Where  a  party,  sued  on  a  claim  which  he  knows 
to  be  unfounded,  pays  it  voluntarily  and  with 
notice,  it  is  not  recoverable  ;  he  cannot  recover 
it  back,  though  at  the  time  he  pays  it,  he  declares 
ho  pays  it  without  prejudice  to  his  right  to  recover. 
Brovm  v.  M^Kinally,  1  Esp.  279. 

A  certificated  bankrupt,  being  arrested  for  a 
debt  provable  under  the  commission,  paid  the 
money  under  a.  pro  test,  stating  his  bankruptcy 
and  certificate,  and  warning  the  sheriff  that  he 
should  apply  to  the  court  to  have  the  money  paid 
back  : — Held,  that  this  was  not  such  a  payment 
of  money  under  legal  process,  with  knowledge  of 
the  facts,  as  precluded  the  bankrupt  from  re- 
covering back  the  money.  Payne  v.  Cliapman^ 
4  A.  &  E.  364. 

When  a  man  pays  more  than  he  is  bound  to  do 
by  law  for  the  performance  of  a  duty  which  the 
law  says  is  owed  to  him  for  nothing,  or  for  less 
than  he  has  paid,  there  is  a  compulsion  or  a  con- 
cussion in  respect  of  which  he  is  entitled  to 
recover  the  excess  by  condictio  indebiti,  or  by  an 
action  for  money  had  and  received.  Great  Western 
Railway  Company  v.  Sutton^  4  L.  R.,  H.  L.  249. 
An  action  may  be  maintained  to  recover 
back  money  paid  under  a  compromise,  after 
another  action  had  been  brought  for  it  by  the 
defendant  against  the  plaintiff,  and  an  inter- 
locutoiy  judgment  had,  and  a  writ  of  inquiry 
executed  thereon ;  where  it  appeared  that  there 
was  no  real  consideration  for  the  payment,  and 
the  money  had  in  fact  been  paid  under  a  com- 
promise, and  not  under  the  judgment  of  a  court. 
Cohden  v.  Kendrlck,  4  T.  R.  432,  n. 

A  party  paid  the  sheriff  the  amount  of  a 
forfeited  recognizance,  in  order  to  prevent  a  sale 
of  his  goods  ;  the  sessions  af  terwiu^s  mitigated 
the  recognizance  to  a  small  sum,  for  whidi  alone 
the  sheriff  rendered  an  account  to  the  Exchequer : 
— Held,  that  as  the  sessions  were  not  authorized 
in  mitigating  the  recognizance,  the  plaintiff 
could  not  recover  against  the  sheriff  for  the 
surplus  of  the  money,  though  he  had  made  an 
express  promise  to  rep&y  it.  Haynes  v.  Hayton^ 
7B.  &C.  293;  2  C.  &  P.  621. 

If  one  person  obtains  possession  of  goods 
intrusted  to  another  to  be  sold  at  a  fixed  price, 
and  at  the  time  when  the  goods  are  to  be 
delivered,  or  the  price  accounted  for,  refuses  to 
do  either,  and  the  person  to  whom  they  were 
intrusted,  being  threatened  with  an  action,  pays 
the  fixed  price  to  the  owner,  such  person  may 
recover  against  him  who  took  possession  in  an 


action  for  money  had  and  received.   LoTtgehctt 
V.  Kenny,  1  Dougl.  137. 

Fending  an  ejectment  by  A.  against  B.,  A.  "m 
served  with  notice  of  B.'s  intention  to  sue  i 
certain  statutable  penalties  incurred  by  A.  J 
arrangement  was  made,  under  which  tiie  ejei 
ment  was  discontinued,  and  B.  received  from  \ 
502.  towards  the  costs  of  B.'s  defence  in  th 
action  : — Held,  that  A.  might  recover  back  1| 
502.  as  money  received  by  B.  to  A.'s  use,  if  H 
jury  found  that  sum  was  paid  with  reference 
and  by  coercion  of  the  threatened  penal  actioi 
and  not  to  have  been  paid  voluntarily,  and  wl 
reference  to  the  ejectment  only.  Untoin  v.  Leapk 
1  M.  &  G.  747  ;  1  Drink.  3  ;  4  Jur.  1037. 

Money  levied  by  a  regular  execution  unda 
judgment,  valid  on  the  face  of  it,  cannot  be  3 
covered  back  on  the  ground  that  judgment « 
signed  or  execution  issued  fraudulently  for  t 
whole  sum  named  in  the  judgment,  when  pc 
had  been  already  paid,  be  Medina  v.  Gr&{ 
10  Q.  B.  152  ;  15  L.  J.,  Q.  B.  287  ;  10  Jur.  428 

A  sheriff  seized  goods  in  the  possession  of 
to  satisfy  a  fi.  fa.  issued  against  him  upon 
judgment  of  nonsuit  for  672.  6.  had  previoui 
conveyed  all  his  estate  and  effects  to  H.,  fag 
deed,  which,  it  was  contended,  was  fraudule 
and  void  against  creditors ;  and  H.  gave  not! 
to  the  sheriff's  officer  not  to  seU,  and  demand 
the  goods.  The  officer  refused  to  deliver  the 
up,  except  on  payment  of  972.  (the  additioi 
302.  being  claimed  for  poundage,  expenses,  &g 
which  the  person  sent  by  H.  to  demand  the  goc 
paid  under  protest.  The  sheriff,  being  ruled 
return  the  writ,  returned  that  he  had  levied 
the  goods  and  chattels  of  the  plaintiff  S.  the  sc 
of  672.  In  an  action  brought  by  S.  against  t 
sheriff  to  recover  back  the  302.  -.—Held,  that 
was  not  necessary  to  prove  a  tender  of  the  6 
Scarfe  v.  Halifax,  7  M.  &  W.  288. 

Held,  however,  that  it  was  a  question  for  t 
jury,  and  ought  to  have  been  left  to  the 
whether  the  money  paid  to  redeem  the  goc 
was  the  money  of  S.  or  not ;  and  that,  if  it  \< 
not,  he  was  not  entitled  to  recover  ;  and  that  t 
sheriff  was  not  estopped  by  his  return  to  sj 
that  the  excess  beyond  the  672.  was  not  t 
money  of  S.    Ih, 

B.'s  goods  had  been  assigned  to  trustees  for  i 
benefit  of  creditors.  While  the  goods  were 
the  possession  of  the  trustees,  a  sheriff^s  offi 
entered,  and  claimed  the  goods,  under  a  ^.^ : 
but  made  no  seizure ;  and  the  trustees  remali 
in  possession  of  the  goods,  until  a  messcn; 
took  possession  under  a  fiat  of  bankruptcy  issi 
against  B.  Afterwards  the  sheriff's  officer  bn 
open  the  door,  made  an  inventory  of  the  goc 
and  threatened  to  sell.  The-  assignees  of 
having  thereupon  paid  under  protest  the  amo' 
of  the  levy :— Held,  that  the  payment  was 
voluntary,  and  might  be  recovercsd  back.  Ya 
V.  Manley,  1  C.  B.  594  ;  14  L.  J.,  C.  P.  204 
Jur.  452. 

9.  Fob  Moket  paid  undeb  a  Distress 

To  Goods.] — ^Where  a  party  threatened  v 
distress  for  rent  pays  money  where  he  mi 
legally  have  defended  himself,  it  is  noi 
payment  by  compulsion,  and  can  neither 
recovered  back  nor  set  off  against  and 
demand.    Knihbs  v.  Holly  1  Esp.  84. 

A  declaration  allied  that  the  plaintiff 
tenant  of  a  house  to  the  defendant,  and  the 
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fendantwrongfcilly  distrained  for  arrears  of  rent 
on  goods  of  the  plaintiff  of  mach  greater  valne 
than  the  arrears  and  the  charges  of  the  distress 
and  appraisement  and  sale,  although  part  of  the 
goods  was  of  sufficient  value  to  have  satisfied 
the  arrears  and  charges,  and  therehj  made  an 
unreasonable  distress  contrary  to  the  statute. 
There  was  a  second  count  for  money  had  and 
received.  The  plaintiff,  before  the  distress,  had 
assigned  the  goods  seized  to  trastees,  for  the 
benefit  of  his  wife.  The  plaintiff,  his  wife,  and 
one  of  such  trustees  resided  in  the  house.  The 
sum  of  91.  was  in  arrear  for  rent,  when  the 
defendant  distrained  for  18/.  for  rent  in  arrear 
and  the  costs,  and  seized  goods  to  the  value  of 
100/.  The  plaintiff  offered  to  pay  91,  and  costs 
and  charges.  This  offer  was  refused,  and  the 
money  distrained  for,  and  the  costs  and  charges 
were  paid  under  protest.  The  plaintiff  suffered 
annoyance  from  these  proceedings  : — Held,  that 
the  declaration  disclosed  a  good  cause  of  action, 
and  that  there  was  sufficient  evidence  of  an 
interest  in  the  goods,  on  the  part  of  the  plaintiff, 
to  go  to  the  jury  in  respect  of  the  first  count ; 
and  that  the  plaintiff  was  entitled  to  recover 
the  excess  of  the  money  paid  under  protest, 
and  damages  for  the  annoyance  which  he  had 
saffered.  Fell  v.  Whitaker,  7  L.  R.,  Q.  B.  120  ; 
41  L.  J.,  Q.  B.  78 ;  25  L.  T.  880  ;  20  W.  R.  817. 

Where,  rent  being  in  arrear,  the  landlord 
takes  goods  of  the  tenant  as  a  distress,  and 
claims  more  than  the  amount  of  such  arrears ; 
and  the  tenant  in  order  to  regain  possession  of 
the  goods,  pays  the  amount  demanded,  he  cannot 
afterwards  maintain  an  action  to  recover  back 
the  money  so  paid  by  him  in  excess  of  the 
amount  really  due.  Glynn  v.  TJiamut,  11  Ex. 
870 ;  25  L.  J.,  Ex.  125  ;  2  Jur.,  N.  S.  378— Ex. 
Ch.  S.  P.,  French  v.  PhUlips,  2  Jur.,  N.  S.  1169 
—Ex.  Ch. 

In  order  to  render  the  detention  of  the  goods 
in  such  a  case  unlawful,  the  tenant  must  tender 
the  rent  really  due.    lb, 

A  landlord  who  has  sold  his  tenant*s  goods 
under  a  distress  for  rent  is  not  liable  for  money 
had  and  received,  at  the  suit  of  the  mortgagee  of 
the  goods,  to  recover  the  overplus  money  in  the 
landlord's  hands,  the  proper  remedy  being  by  an 
action  against  him  for  not  paying  over  the  over- 
plus to  the  sheriff,  pursuant  to  2  Will.  &  M.,  sess. 
1,  c  5,  s.  2.  Yates  v.  Eastwood,  6  Ex.  805  ;  20 
li.  J.,  Ex.  303. 

A  landlord  or  a  bailiff  who  has  distrained, 
even  if  not  bound  (as  semble  he  is),  to  restore 
goods  remaining  unsold  to  the  premises  on 
which  he  distrained  them,  is  at  liberty  to  do  so, 
and  his  doing  so  will  not  be  a  conversion,  even 
although  they  are  the  goods  of  third  parties,  and 
the  bailiff  has  had  notice  of  this  from  them, 
after  the  impounding,  and  has  promised  to  act 
on  the  notice,  both  as  to  goods  unsold  and 
the  surplus  proceeds  of  goods  sold,  for  such  a 
promise  does  not  impose  any  duty  on  the  bailiff 
to  deliver  the  goods  to  the  right  owner,  neither 
will  it  sustain  an  action  to  recover  the  surplus 
proceeds  of  the  goods  sold.  Evans  v.  Wright,  2 
H.  &  N.  527  ;  27  L.  J.,  Ex.  60. 

Where  goods,  distrained  by  the  plaintiff,  are 
delivered  by  him  to  the  de^dant  on  his  pro- 
mising to  pay  the  rent,  an  action  for  money  had 
and  received  will  not  lie  for  the  value  of  the 
goods,  though  the  defendant  does  not  pay  the 
rent.    Leery  v.  Ooodson,  4  T.  R.  687. 

Where  a  broker  who  distrained  on  a  tenant 


for  rent  was  requested  not  to  sell,  and  promised 
his  chaiges  in  consideration  of  such  forbearancct 
and  time  was  given  and  the  charges  paid,  but 
the  tenant  objected  to  the  amount  of  the  charges : 
— Held,  that  this  was  not  a  voluntary  payment ; 
and  that  if  the  charges  wero  irregular,  they 
might  be  recovered  back.  HUls  v.  Street,  5 
Bing.  37  ;  2  M.  &  P.  96. 

A  tenant  to  B.  received  notice  from  C,  a 
mortgagee  of  B.*s  term,  that  the  interest  was  in 
arrear,  and  requiring  payment  to  her,  B.,  of  the 
rent  due.  A.,  notwithstanding  the  notice,  paid 
the  rent  to  B.  (under  an  indemnity,  which  turned 
out  to  be  unauthorized),  and  was  afterwards 
compelled  by  distress  to  pay  the  amount  over  to 
C. : — Hdd,  that  the  payment  to  B.  was  a  volun- 
tary payment,  with  full  knowledge  of  the  cir- 
cumstances, and  therefore  not  recoverable  back. 
Higgs  v.  Scott,  7  C.  B.  63. 

To  Animals.] — ^Where  cattle  are  distrained 
as  damage  feasant,  the  owner  cannot,  without 
tendering  amends,  pay,  under  protest,  an  ex- 
cessive sum  demanded  for  damage,  and  recover 
the  amount  as  money  received  to  his  use.  Onlli^ 
ver  V.  0)sens,  1  C.  B.  788 ;  14  L.  J.,  C.  P.  215  ; 
9  Jur.  666. 

If  a  sufficient  tender  is  made  before  the  dis- 
tress, the  remedy  is  replevin  or  trespass ;  if  after 
the  Stress  (and  before  the  impounding),  detinue. 
lb. 

And  this  action  will  not  lie  to  recover  back 
money  paid  for  the  release  of  cattle  damage 
feasant,  though  the  distress  was  wrongful.  Lin- 
don  V.  Hooper,  Cowp.  414. 

10.  Fob  Monkt  paid  on  Claim  of  Lien  or 

Pbessube. 

Money  paid,  as  the  only  means  of  recovering 
possession  of  property  to  which  a  party  is  en- 
titled, constitutes  a  compulsory  payment,  and 
may  be  recovered  back.  Shaw  v.  Woodcock,  9^ 
D.  &  R.  889  ;  7  B.  &  C.  73. 

An  action  will  lie  to  recover  back  money  paid 
to  release  goods  wrongfully  detained  on  a  claim 
of  lien.  Ashmole  v.  Wainwright,  2  G.  &  D. 
217  ;  2  Q.  B.  837  ;  6  Jur.  729. 

Goods  had  been  delivered  to  a  carrier  to  be 
carried,  without  any  bargain  as  to  the  price ;  the 
carrier  refused  to  give  them  up  at  the  end  of  the 
journey  without  payment  of  a  certain  sum  for 
the  carriage,  which  the  plaintiff  paid  under 
protest ;  the  plaintiff  then  brought  an  action 
for  money  had  and  received,  and  delivered  a 
bill  of  particulars,  stating  that  the  action  was 
brought  to  recover  the  whole  of  the  sum  or  such 
part  as  was  an  overcharge  ;  the  jury  found  that 
a  smaller  sum  than  that  demanded  and  paid  was 
dae : — ^Held,  that  a  tender  of  the  smaller  sum 
was  not  necessary  to  enable  the  plaintiff  to 
maintain  the  action.    Jb. 

A  lease  was  about  to  be  granted  to  the  plain- 
tiff, to  which  it  was  necessary  that  C.  should  bo 
a  concurring  party.  The  attorney  of  the  pro- 
posed lessors  applied  to  him  for  that  purpose, 
and  the  defendant,  as  C.'s  attorney,  answered 
the  application,  requiring  certain  documents  to- 
be  furnished  ;  for  which  business  the  defendant 
had  a  claim  on  0.  It  was  ultimately  agreed 
that  G.  e^ould  concur  in  the  lease,  on  the  termsy 
as  the  defendant  contended,  that  all  the  past 
costs,  as  well  as  those  to  be  occasioned  by  his- 
joining  in  the  lease,  should  be  paid  by  the 
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lessors ;  as  the  plaintiff  contended  that  the  latter 
•costs  only  should  be  paid  The  lease,  having 
been  engrossed  and  executed  bj  the  lessors,  was 
sent  to  the  defendant  to  procure  C.*s  execution  ; 
the  defendant  sent  an  account  of  his  costs 
■against  0.  to  the  attorney  of  the  lessors,  who 
complained  of  the  amount,  on  which  the  defen- 
dant said  that  C.  should  not  execute  unless  that 
amount  was  paid.  The  attorney  of  the  lessors, 
After  tendering  a  smaller  sum  to  the  d^endant, 
paid  him  the  larger  sum  under  protest,  for  the 
plaintiff,  to  obtain  possession  of  the  lease: — 
Held,  that  an  action  to  recover  the  overplus  was 
rightly  brought  by  the  plaintiff  agamst  the 
defendant,  although  the  latter  merely  acted  as 
O.'s  attorney,  and  that  such  action  was  main- 
tainable.    Smith  V.  Sleap,  12  M.  &  W.  585. 

A.  mortgaged,  with  a  proviso  for  repayment 
And  a  covenant  for  conveyance  at  the  costs  and 
charges  of  the  mortgagor.  Upon  notice  to  re- 
pay the  sum  borrowed,  the  mortgagor's  solicitor 
sent  the  solicitors  for  the  mortgagee  a  draft 
reconveyance,  which  was  approve  by  them  ; 
but  they  refused  to  redeliver  up  the  title-deeds 
unless  their  bill  of  costs  was  paid.  One  of  the 
•charges  in  the  bill  was  in  respect  of  the  recon- 
veyance ;  the  others  arose  exclusively  from  the 
relation  of  the  mortgagee  and  the  defendants,  as 
•client  and  solicitor.  In  an  action  by  A.  to 
recover  the  money  so  paid  : — Held,  first,  that 
the  defendants  were  not  entitled  to  withhold 
the  deeds  from  the  mortgagor.  Wakefield  v. 
Kewbon,  6  Q.  B.  276  ;  13  L.  J.,  Q.  B.  258  ;  8 
Jur.  735. 

Held,  secondly,  that  the  mortgagor  might 
maintain  this  action  against  the  defendants, 
for  money  extorted  under  duress  of  his  goods, 
and  paid  by  him  under  protest  to  the  defendants 
for  their  own  benefit.    lb. 

The  attorney  for  a  mortgagee,  who  had  adver- 
tized a  sale  of  the  mortgaged  property,  under  a 
power  reserved  to  him  for  nonpayment  of  in- 
terest, having  extorted  from  the  administratrix 
of  the  mortgagor  money  exceeding  the  sum  due 
for  principal,  interest  and  costs,  under  a  threat 
that  he  would  proceed  with  the  sale  unless  his 
demand  were  complied  with : — Held,  that  the 
administratrix  might  recover  it  as  money  had 
and  received.  Close  v,  Phipps,  7  M.  &  G.  586  ; 
8  Scott,  N.  R.  381. 

Deeds  of  the  plaintiff  were  placed  by  A.  in  the 
hands  of  the  defendant,  her  attorney,  and  upon 
application,  A.  declined  to  give  any  information 
about  them  unless  upon  payment  of  a  sum  of 
money  which  she  claimed  to  be  due  to  her  from 
the  person  who  had  devised  to  the  plaintiffs 
wife  the  property  to  which  the  deeds  related, 
and  ultimately  referred  the  plaintiff  to  the  de- 
fendant. He  also  refused  to  give  them  up  ;  and 
the  plaintiff,  in  order  to  obtain  them,  paid  the 
amount  claimed,  saying  at  the  same  time  to  the 
defendant,  "You  shall  hear  of  this  again  :" — 
Held,  that  this  was  not  a  voluntary  payment, 
and  that  the  amount  was  recoverable  as  money 
had  and  received.  Oates  v.  Hudson^  6  Ex.  346  ; 
20  L.  J.,  Ex.  284. 

A  testator  gave  to  A.  "all  my  Interest  and 
«laim  on  household  property  in  W.,  on  which  I 
have  a  mortgage  of  1,600?."  At  the  time  of  his 
death,  debts  were  due  in  respect  of  repairs  done 
in  his  lifetime  to  the  mortgaged  premises  ;  these 
were  paid  by  the  executrix : — Held,  that  she  was 
not  entitled  to  be  reimbursed  by  A.  the  sums  so 
paid.    The  executrix  having  compelled  A.  to 


pay  her  the  interest,  and  the  debts  above  men- 
tioned, before  she  would  give  up  the  title-deeds 
of  the  mortgaged  premises  to  hun  : — ^Held,  that 
(assuming  the  executrix  to  have  assented  to  the 
bequest)  A.  was  entitled  to  recover  back  the 
amount.  Gibbon  y.  Gibbon,  13  C.  B.  205  ;  22 
L.  J.,  C.  P.  131 ;  17  Jur.  416. 

A  mortgagee  having  agreed  to  assign  his 
security  on  payment  of  principal,  interest,  and 
costs,  made  a  claim  for  costs  to  which  he  was 
not  entitled.  The  assignee,  on  the  mortgagee 
refusing  to  execute  the  assignment  on  any  other 
terms,  by  the  direction  of  the  mortgi^r,  paid 
the  sum  claimed  under  protest : — Held,  that  the 
mortgagor  might  recover  the  excess,  not  as 
money  paid  under  duress  in  the  strict  legal  sense 
of  the  term,  but  as  a  payment  made  involuntarily 
under  undue  pressure.  Fraser  v.  Pendlebnry, 
31  L.  J.,  C.  P.  1 ;  10  W.  R.  104. 

Held,  also,  that  the  mortgagor  was  not 
estopped  from  setting  up  this  claim  by  a  recital 
in  the  assignment,  to  which  he  was  a  party,  that 
the  sum  paid  was  due  for  principal,  interest, 
and  costs;  for  a  recital,  although  an  estoppel 
upon  the  parties  to  the  deed,  where  the  matter 
or  the  deed  itself  is  in  dispute,  is  not  so  in  a 
matter  which  is  collateral  to  the  main  object  of 
the  deed.    lb. 

11.    OVBBCHABGBS   BY   RAILWAY  COMPANIES. 

Where  a  railway  company  exacted  from  a  car- 
rier more  than  they  charged  to  other  carriers, 
for  the  conveyance  of  goods  for  him  on  their 
line,  in  breach  of  their  acts  of  parliament: — 
Held,  that  the  sums  thus  obtained,  being  pay- 
mentig  not  made  voluntarily,  but  in  older  to 
induce  the  company  to  do  that  which  they  were 
bound  to  do  without  requiring  such  payments, 
were  recoverable  back  as  money  had  and  received. 
Parker  v.  Great  Western  Railway  Company,  7 
M.  &  G.  263 ;  7  Scott,  N.  R.  835 ;  8  Jur.  194 ; 
8,  -P.,  Baxendale  v.  Eastern  Counties  BaUvsay 
Company,  4  C.  B.,  N.  S.  63  ;  27  L.  J.,  C.  P.  137  ; 
Ashmole  v.  Wainwright,  2  Q.  B.  837  ;  2  G.  &  D. 
217 ;  6  Jur.  729  ;  Piddington  v.  South-EoMem 
Railway  Company,  5  C.  B.,  N.  S.  Ill  ;  27  L.  J., 
C.  P.  295  ;  4  Jur.,  N.  S.  963. 

The  Bristol  and  Exeter  Railway  and  Great 
Western  Railway  are  continuous  lines,  but  are 
worked  by  independent  companies,  and  by  their 
acts  of  parliament  are  bound  to  charge  all  per- 
sons under  the  same  circumstances  for  the  car- 
riage of  goods,  &c.  By  the  scale  bills  issued  b^ 
each  of  the  companies,  certain  sums  were  speci- 
fied as  the  charges  for  the  carriage  of  goods, 
where  the  goods  were  to  be  collected  and  de- 
livered by  the  companies,  and  a  smaller  sum  was 
specified  as  chargeable  where  the  goods  were  to 
be  collected  and  delivered  by  the  parties  them- 
selves. A  carrier  sent  certain  go(x3s,  which  he 
had  undertaken  to  collect  and  ddiver  on  his  own 
account,  by  the  Bristol  and  Exeter  Railway  Com- 
pany, to  be  carried  upon  both  lines  of  railway ; 
but  he  objected  to  the  charges  as  being  exces- 
sive, and  paid  the  whole  amount  claimed  under 
protest: — ^Held,  first,  that  he  was  entitled  to 
recover  back  the  amount  so  paid  in  excess  of 
what  was  a  fair  and  reasonable  charge,  although 
he  had  not  made  any  tender  of  any  specific  sum 
as  a  fair  and  reasonable  charge.  Parker  v. 
Bristol  and  Exeter  Railway  Company,  6  Ex. 
702  ;  6  RaUw.  Cas.  776. 

Held,  secondly,  that  the  whole  sum  so  paid  in 
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was  recoTerable  from  the  Bristol  and 
Bxeter  Railway  Company,  although  they  had 
reoeired  a  portion  of  it  as  agents  only  of  the 
Great  Western  Railway  Company.    lb. 

Money  paid  in  excess,  in  disregard  of  the 
eqnali^  claoses  of  railway  acts,  can  be  re- 
coTered  back  in  an  action  for  money  had  and 
received,  {h'eat  WeHem  BaUicay  Conipany  v. 
auttimj  4  L.  R.,  H.  L.  Cas.  226  ;  38  L.  J.,  Ex.  177  ; 
18  W.  R.  92. 

The  Great  Western  Railway  Company,  before 
the  7  &  8  Vict.  c.  iii.  came  into  operation,  was 
obliged  by.the  2  &  3  Vict.  c.  xxvii.  s.  24,  to  charge 
for  carriage  to  all  persons  equally ;  but  they 
charged  a  carrier  differently  from,  and  more, 
than,  the  public: — Held,  that  the  overcharge 
was  recoverable  as  money  receive  to  the  car- 
rier's use.  Edtoardi  v.  Oreat  Western  Railway 
Gmpany,  11  C.  B.  588 ;  21  L.  J.,  C.  P.  27. 

Qnsere,  whether  money  overpaid  in  case  of  an 
overchaige  by  a  railway  company  can  be  re- 
covered back  as  money  received  to  the  use  of  the 
party  paying.  On  this  point,  Oranworth,  C, 
and  Lord  St.  Leonards  differ.  Finnie  v.  Glas- 
gow and  South'Wettern  Railway  Company,  2 
Macq.  H.  L.  Cas.  177. 

12.  On  Payment  of  Illegal  Fees. 

The  payment  of  illegal  fees  cannot  generally 
be  considered  as  voluntanr,  so  as  to  preclude  a 
plaintiff  from  recovering  them  back  in  an  action 
for  money  had  and  received.  Morgan  v.  Palmer, 
4  D.  &  R.  283 ;  2  B.  &  C.  729 ;  A  P.,  Dew  v. 
ParwMy  2  B.  &  A.  562  ;  1  Chit.  295. 

The  plaintiff  applied  to  the  defendant,  a  parish 
clerkf  for  liberty  to  search  the  register  book  of 
bnrials  and  baptisms.  He  told  the  defendant 
that  he  did  not  want  certificates,  but  only  to 
make  extracts.  The  defendant  said  the  charge 
would  be  the  same  whether  he  made  extracts  or 
had  certificates.  The  plaintiff  searched  through 
four  years,  and  made  twenty-five  extracts,  for 
which  the  defendant  charged  him  3/r.  Qd.  each, 
and  he  accordingly  paid  the  defendant  4Z.  l9. 6d, : 
— ^Held,  that  the  charge  for  extracts  was  illegal, 
since  6  &  7  Will.  4,  c.  86,  s.  35,  only  authoriz^  a 
charge  for  a  search,  and  for  a  certified  copy ;  and 
that  the  payment  was  not  voluntary,  so  as  to 
preclude  the  plaintiff  from  recovering  back  the 
excess ;  and  that  the  defendant  was  the  proper 
person  to  be  sued.  Steele  v.  Williaifu,  8  Ex.  625  ; 
22  L.  J.,  Ex.  225  ;  17  Jur.  464. 

When  money  is  paid  under  an  illegal  demand, 
colore  officii,  the  payment  can  never  be  volun- 
tary,   lb. 

Upon  the  plaintiffs  claiming,  as  joint  tenants  of 
four  separate  copyhold  tenements,  to  be  achnitted 
by  one  admission,  the  steward  refused  to  admit 
unless  four  admittance  fines,  four  sets  of  steward's 
fees,  and  four  stamps  were  paid.  The  plaintiffs 
then  claimed  to  be  admitted  by  two  separate 
admissions — one  to  two  tenements  formerly 
Delabere^s,  the  other  to  two  tenements  formerly 
Edwards's — but  insisting  on  the  right  to  a  single 
admission.  In  order  to  avoid  a  f orifeiture,  one  of 
the  plaintiffs  was  admitted,  on  behalf  of  himself 
and  nis  joint  tenant,  by  four  admissions.  On  the 
bill  of  fees  being  presented,  the  solicitor  for  the 
plaintiffs  said,  "I  protest  i^ainst  them,"  but 
paid  them,  delivering  a  written  protest,  which 
extended  only  to  a  claim  to  be  admitted  by  two 
admissions  : — ^Held,  that  the  steward  having  no 
right  to  a  separate  fee  upon  the  admission  of 


each  joint  tenant,  the  plaintiffs  were  entitled  to 
recover  the  excess  as  money  paid  under  compul- 
sion. Treheme  v.  Gardner,  5  El.  &  Bl.  913 ;  25 
L.  J.,  Q.  B.  201 ;  2  Jur.,  N.  S.  394. 


13.  Fob  Money  paid  undeb  Mistake  of 
Facts  ob  of  Law. 

PrinoiplM.]  —  Money  paid  by  one,  with  full 
knowledge,  or  the  means  of  such  knowledge  in 
his  hands,  of  all  the  circumstances,  cannot  be 
recovered  on  account  of  such  payment  having- 
been  made  under  an  ignorance  of  the  law*. 
Bilbie  V.  lAindey,  2  East,  469  ;  S.  P.,  Brisbane 
V.  DacreSj  5  Taunt.  143 ;  Dew  v.  Parsons,  2  B, 
&  A.  562  ;  1  Chit.  295. 

But  money  paid  by  a  person  under  a  forgetful- 
ness  of  facts  which  were  within  his  knowledge, 
may  be  recovered.  Lucas  v.  Worswick,  1  M.  & 
Rob.  293. 

So,  money  paid  under  a  mistake  of  facts,  there 
being  no  laches  on  the  part  of  the  paver  in  not 
availing  himself  of  the  means  within  his  power 
of  knowing  those  facts,  may  be  recovered. 
Milnes  v.  Duncan,  6  B.  &  C.  671 ;  9  D.  &  R.  731. 

Monev  paid  under  a  bon&  fide  forgetfulness  of 
facts,  which  disentitled  the  party  to  receive  it, 
may  be  recovered.  Kelly  v.  Solari,  9  M.  &  W» 
54  ;  6  Jur.  107. 

It  is  not  sufficient  to  preclude  a  party  from 
recovering  money  paid  by  him  under  a  mistake 
of  fact,  that  he  had  the  means  of  knowledge  of 
the  &ct ;  tinless  he  paid  it  intentionally,  not 
choosing  to  investigate  the  &ct.    Jb, 

In  such  cases,  it  is  a  question  for  the  jury  to' 
say  whether  the  money  was  paid  in  bon&  fide 
ignorance  or  forgetfulness,  or  whether  with  a 
previous  determination  not  to  inquire  into  the 
facts,  and  to  pay  it  under  any  circumstances* 
lb. 

Money  paid  under  a  mistake  of  law  is  not  re* 
coverable.    lb. 

When  a  party  pajrs  money  under  a  mistake  of 
fact,  he  is  entiUed  to  recover  it  back,  although 
he  may  at  the  time  of  the  payment  have  had 
means  of  knowledge  of  which  he  has  neglected 
to  avail  himsell  Toionsend  v.  Crowdy,  8  C.  B.^ 
N.  8.  477  ;  29  L.  J.,  C.  P.  300  ;  7  Jur.,  N.  S.  71 ; 
2  L.  T,  587. 

By  Mistake.] — When  money  has  been  volun* 
tarily  paid  under  a  mistake  the  remedy  is  at  law 
and  not  in  equity.  Lamb  v.  Cranfield,  43  L.  J., 
Ch.  408. 

The  plaintiff,  by  mistake,  paid  to  the  defen- 
dants, who  were  owners  of  the  tithes  of  a  parish, 
tithe  rent-charge  in  respect  of  lands  not  in  his 
occupation.  The  plaintiff  did  not  discover  the 
mistake  until  the  two  years  limited  by  6  &  7 
Will.  4,  c.  71,  for  the  recovery  of  a  tithe  rent- 
charge  had  expired,  and  the  defendants  had  lost 
their  remedy  for  the  arrears  against  the  lands 
actually  chargeable : — Held,  that  there  was  no 
duty  cast  on  uie  plaintiff  in  relation  to  the  de- 
fendants which  znade  his  delay  in  discovering  the 
mistake  laches  on  his  part ;  and  that  he  was 
entitled  to  recover  back  the  amount  paid  as 
mojiey  paid  under  a  mistake  of  fact.  Durrani 
V.  Eoolesiastioal  Commissioners,  6  Q.  B.  D.  234  ; 
50  L.  J.,  Q.  B.  30  ;  44  L.  T.  348  ;  29  W.  R.  443  ; 
46  J.  P.  270. 

Where  money,  which  there  was  no  ground  to 
claim  in  conscience,  is  paid  under  a  mistake,  the 
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party  may  recover  it  back  again.  Size  v.  Dlckor 
ton,  1  T.  R.  286. 

Money  having  been  paid  by  the  plaintiff,  in 
ignorance  of  the  facts,  he  can  recover  it  back 
althongh  the  defendant  could  not  in  every 
i*espect  be  placed  in  statu  quo.  StandUh  v. 
Mots,  3  Ex.  627  ;  19  L.  J.,  Ex.  186. 

niiLstratioxLi.]  —  A  bill  bearing  several  in- 
dorsements was  dishonoured,  but  was  taken  up 
for  the  honour  of  one  of  the  supposed  indorsers 
by  the  plaintiff,  who  struck  out  the  subsequent 
indorsements.  The  plaintiff  having  discovered 
that  the  signatures  of  the  drawer,  the  acceptor, 
and  the  supposed  indorser  to  the  bill  were 
forgeries,  communicated  the  same  to  the  defen- 
dant, and  demanded  the  money  back  ;  notice  of 
the  dishonour  was  in  time  to  have  been  sent  to 
the  prior  indorsers  by  the  same  day's  post: — 
Held,  that  the  erasure  of  the  indorsements  did 
not  deprive  the  defendant  of  his  remedy  against 
the  prior  indorsers,  and  that  the  plaintiff,  having 
paid  the  money  in  mistake,  was  entitled  to 
recover  it  from  the  defendant.  WUkiMon  v. 
Johnston,  6  D.  &  R.  403  ;  3  B.  &  C.  429. 

Where  the  captain  of  a  king's  ship  brought 
home  in  her  public  treasure  upon  the  public 
service,  and  treasure  of  individuals  for  his  own 
emolument ;  and  received  freight  for  both,  and 
paid  over  one-third  of  it,  according  to  the  usage 
theretofore  established  in  the  navy,  to  the  admiral 
under  whose  command  he  sailed ;  discovering 
that  the  law  did  not  compel  captains  to  pay  to 
admirals  one-third  of  the  freight,  the  captain 
brought  an  action  to  recover  it  from  the  admiral's 
executrix : — Held,  that  he  could  not  recover 
back  the  private  freight,  because  the  whole  of 
that  transaction  was  illegal,  nor  the  public 
freight,  because  he  had  paid  it  with  full  know- 
ledge of  the  facts,  although  in  ignorance  of  the 
law,  and  because  it  was  not  against  conscience 
for  the  executrix  to  retain  it.  Brisbane  v. 
DacreSj  5  Taunt.  143. 

Where  the  agents  for  the  grantor  and  grantee 
of  an  annuity  rendered  an  account  to  the  latter, 
in  which  they  gave  him  credit  for  instalments 
due  from  the  former,  stating  at  the  same  time 
that  the  money  had  not  been  received,  and 
HUowed  the  grantee  to  draw  upon  them  for  the 
amount ;  and  the  agents  having,  in  about  twelve 
months  afterwards,  become  bankrupts,  and  neg- 
lected to  apprise  the  grantee  in  the  interval  that 
the  instalments  still  remained  unpaid  by  the 
grantor,  who  had  become  insolvent : — Held,  that 
the  money  so  advanced  to  the  grantee  was  not 
recoverable  back  by  the  assignees  of  the  agents. 
STuiw  V.  Picton,  7  D.  &  R.  201  ;  4  B.  &  C.  715. 

So,  army  agents,  who  allowed  an  officer  to 
draw  for  what  they  conceived  were  increased 
allowances  due  to  him  in  the  shape  of  pay  (but 
which  allowances  were  not  in  fact  intended  by 
•government  to  be  given  to  officers  in  that  situa- 
tion), and  had  sent  in  an  account  admitting  the 
receipt  of  the  full  amount,  were  not  allowed 
-after  a  lapse  of  time,  when  they  found  out  the 
mistake,  to  retain  the  surplus  from  the  repre- 
sentatives of  the  officer.  Sky  ring  v.  Greenwood, 
6  D.  &  R.  401 ;  4  B.  &  C.  281 ;  1  C.  &  B.  617. 

The  plaintiff  paid  to  a  dock  company  dock 
dues  estimated  by  the  plaintiff  according  to  an 
erroneous  scale  of  measurement  promulgated  by 
the  commissioners  of  customs : — Held,  that  the 
excess  could  not  be  recovered  back.  Moss  v. 
Mersey  Dock  and  Harbour  Board,  26  L.  T.  426  ; 
20  W.  R.  701 


An  executor,  acting,  as  he  believed,  in  accord- 
ance with  the  true  construction  of  the  testator's 
will,  paid  money  to  the  plaintiff.  Afterwards, 
the  executor  having  died,  his  administrator  was 
advised  by  counsel  that  the  money  had  been 
wrongly  paid  to  the  plaintiff,  and  ought  to  have 
been  paid  to  another  legatee.  An  independent 
opinion  of  counsel  obtained  by  the  plaintiff  took 
the  same  view  as  to  the  construction  of  the  will, 
and,  accordingly,  in  winding  up  the  testator's 
estate,  the  administrator  debited  the  plaintiff 
with  the  money  which  was  supposed  to  have 
been  wrongly  received  by  her,  and  paid  over 
that  amount  and  the  balance  of  the  same  fund, 
which  had  been  retained  in  the  executor's  hands, 
to  the  other  legatee.  Two  years  later  the  plain- 
tiff filed  a  bill  against  the  administrator  and  the 
other  legatee  for  repayment  of  the  money,  on 
the  ground  that  it  had  been  paid  under  a  mis- 
taken construction  of  the  will : — Held,  that  the 
suit  was,  in  fact,  merely  an  action  for  money 
had  and  received,  and  could  not  be  maintained. 
Rogers  v.  Ingham,  3  Ch.  D.  351 ;  46  L.  J.,  Ch. 
322  ;  35  L.  T.  677  ;  25  W.  R.  338— C.  A. 

By  an  agreement  between  the  outgoing  tenant 
of  a  farm  and  the  incoming  tenant,  the  amount 
to  be  paid  by  the  latter  to  the  former  was 
referred  to  two  valuers,  who  made  their  valua- 
tion. A  promissory  note  for  the  amount  of  the 
valuation  (after  deducting  2,000^.  paid  on  ac- 
count) was  given  by  the  plaintiff  to  the  defen- 
dant ;  and  the  plaintiff  entered  into  possession. 
On  the  occasion  of  his  selling  his  interest  in  the 
farm  to  a  third  person,  the  plaintiff  discovered 
that  errors  had  been  made  in  the  former  valua- 
tion, by  including  items  that  ought  not  by  the 
custom  of  the  country  to  have  been  valued  to 
him,  and  items  that  did  not  exist.  He  never- 
theless paid  the  promissory  note  at  maturity 
without  objection.  Afterwards,  without  having 
given  the  defendant  any  information  as  to  the 
nature  of  his  complaint  of  the  valuation,  and 
without  having  made  any  demand,  he  brought 
an  action  for  money  had  and  received  : — Held, 
that  the  plaintiff  could  not  recover.  Freeman 
V.  Jeffries,  4  L.  R.,  Ex.  189  ;  38  L.  J.,  Ex.  116  ; 
20  L.  T.  533. 

The  plaintiff  was  co-surety  with  K.  in  a  bond 
given  by  B.  to  the  gua^ans  of  a  -  union,  con- 
ditioned for  the  due  accounting  to  them  of  moneys 
received  by  him  as  treasurer.  At  the  time  the 
bond  was  entered  into  B.  was  a  member  of  a  bank- 
ing firm,  into  which  the  moneys  of  the  union  were 
af  terwai^  paid  and  drawn  out  by  the  guardians 
by  cheques  in  their  names.  The  firm  became 
bankrupt,  and  B.  having  ceased  to  be  the  trea- 
surer, the  guardians  demanded  of  the  plaintiff,  as 
such  surety,  the  balance  due  from  B.,  the  late 
treasurer.  The  plaintiff,  in  ignorance  of  the 
facts,  paid  the  money  : — Held,  that  the  sureties 
were  not  liable  on  the  bond,  and  that  the  plain- 
tiff having  paid  the  money  in  ignorance  of  the 
facts,  was  entitled  to  recover  it.  Mills  v.  Alder^ 
bury  Union  (^Guardians'),  3  Ex.  590 ;  18  L,  J., 
Ex.  252. 

When  a  party  to  secure  advances  made  to  him 
assigned  to  his  creditor  his  present  and  also  his 
after-acquired  property,  and,  the  former  being 
insufficient  to  pay  the  debt,  the  creditor  sold  the 
present  and  saso  the  after-acquired  property 
with  the  assent  of  the  debtor,  who  probably 
thought  that  the  after-acquired  property  passed 
by  assignment: — Held,  that  the  proceeds  of 
the  after-acquired   property,  which  had   been 


S09 


MONEY  COUNTS— Money  had  and  Received. 


510 


sold  nndex  a  mistake  as  to  the  law  but  without 
fraud,  could  not  be  reoovered  back.  Piatt  y. 
Bramagey  24  L.  J.,  Ex.  63. 

An  executrix  being  entitled  to  200Z.  lent  by 
her  testator  in  his  lifetime,  and  secured  to  him 
by  bond  and  an  equitable  mortgage,  applied  to 
C,  the  debtor,  for  payment.  C.  referred  her  to  a 
bank  which  had  purchased  of  him  the  mortgaged 
property 'subject  to  the  chaiges  thereon.  The 
bank  paid  the  2002.  It  turned  out  that  by  a 
will  prepared  and  attested  by  the  testator,  and 
made  subsequently  to  that  under  which  C.  had 
claimed,  but  which  had  been  suppressed  by  the 
family  of  C,  C.  had  no  title  to  the  property  so 
charged : — Held,  that  the  bank  could  not  re- 
cover back  the  money  as  having  been  paid  under 
a  mistake  of  facts.  Aiken  v.  SJtort,  1  H.  &  N. 
210  ;  25  L.  J.,  Ex.  321. 

The  defendant  supplied  the  plaintiff  with 
goods  to  the  amount  of  711, ;  the  plaintiff  autho- 
rized M.  to  pay  the  defendant  that  sum.  M.  paid 
the  defendant  501,,  and  applied  the  remaining 
21/.  to  his  own  use.  M.  also  owed  the  defen- 
dEuat  24/. ;  and  the  defendant  drew  on  him  a 
bill  for  45/.,  the  amount  of  these  two  sums, 
which  he  accepted,  but  which .  was  dishonoured 
when  due,  and  M.  subsequently  became  a  bank- 
rapt.  The  defendtmt  applied  to  the  plaintiff  for 
payment  of  tiio  amount  of  the  bill,  representing 
that  it  had  been  left  unpaid  on  the  plaintiff's 
account  by  M.,  and  the  plaintiff  on  such  repre- 
sentation paid  the  45/.,  and  took  possession  of 
the  bilL  In  an  action  to  recover  back  the 
balance  of  24/.,  as  haying  been  paid  under  a 
misrepresentation  of  the  facts  : — Held,  that  the 
plaintiff  was  not  bound  to  prove  that  before 
action  brought  he  tendered  back  the  bill  to  the 
defendant.    Pope  v.  Wray,  4  M.  &  W.  451.    ' 

In  1811,  L.,  being  possessed  of  premises  under 
leases  which  would  expire  at  Midsummer,  1854, 
granted  to  T.  and  E.  an  annuity  of  222/.  is,  5d, 
for  three  lives,  to  secure  which  he  granted  to 
each  of  them  an  underlease  of  the  premises  for 
forty-three  years,  if  the  lives,  or  the  survivor  of 
them,  should  so  long  endure.  In  1827,  the 
premises  were  assigned  to  the  plaintiff  for  the 
residue  of  the  terms  granted  to  L.,  subject  to  the 
annuities,  and  to  the  underleases  for  securing  the 
same.  In  1825,  T.  and  E.  were  let  into  posses- 
sion of  the  premises,  at  the  rent  of  550/.,  payable 
to  them  in  equal  moieties.  T.,  the  last  survivor 
of  the  oestuis  que  vie,  died  in  1851,  and  from  his 
death,  down  to  the  expiration  of  the  leases 
granted  to  U,  B.,  as  their  agent,  applied  for  and 
received  the  rent  from  the  plaintift  for  them  and 
the  representative  of  E.,  and  accounted  for  a 
moiety  to  each  of  them,  deducting  payments 
thereout  in  respect  of  ground  rent,  rates,  taxes, 
insurance,  repairs,  and  commission : — Held,  that 
the  plaintiff  was  entitled  to  recover  back  the 
sum  so  paid  by  him  under  the  mistaken  impres- 
sion that  the  right  to  receive  it  still  continued, 
deducting  only  uie  sums  paid  by  the  agent  in 
respect  to  ground  rent,  rates,  and  taxes.  Bar- 
ber V.  Broton,  1  C.  B.,  N.  S.  121 ;  26  L.  J.,  C.  P. 
41 ;  3  Jnr.,  N.  S.  18. 

On  Settlement  of  Aeeonnts.] — There  being 
mutual  accounts  between  A.  and  B.,  the  latter 
met  C,  A.'8  brother,  to  settle  them.  Two 
accounts  wero  brought  by  C.  The  first  con- 
tained various  items  of  money  received  by  B.  for 
A.  B.  settled  and  signed  this  account.  C.  then 
produced  another  account  between  the  parties 


respecting  other  items,  which  B.  disputed,  and 
refused  to  settle.  No  evidence  was  given  of 
money  had  and  received  but  the  above : — Held, 
that  A.  was  entitled  to  recover  upon  the  count 
for  money  had  and  received.  Lorymer  v. 
Stepheru,  1  C,  M.  &  R.  62  ;  4  Tyr.  869. 

A  sum  of  money  allowed  in  account  by  mistake 
on  a  settlement  between  the  plaintiff  and  the 
defendant,  when  the  defendant  paid  the  balance 
after  deduction  of  that  sum,  cannot  be  recovered, 
the  sum  allowed  never  having  passed  between 
the  parties  otherwise  than  by  such  allowance. 
Lee  V.  Merret,  8  Q.  B.  820  ;  16  L.  J.,  Q.  B.  289  ; 
10  Jur.  916. 

Against  Agents  on  Payment  over  to  Prin- 
oipfS.] — Where  a  defendant  received  firom  his 
principal  abroad  a  bar  of  silver,  and  took  it  to 
the  plaintiff,  who  melted  it,  and  sent  a  piece  to 
an  assayer  to  be  assayed  at  the  defendant's  ex- 

Sense,  and  paid  a  price  for  the  bar  to  the  defen- 
ant,  as  for  the  number  of  ounces  of  silver  which 
by  the  assay  it  was  calculated  to  contain,  which 
number  was  afterwards  discovered  to  exceed  the 
true  number : — Held,  that  the  plaintiff  might, 
after  having  offered  to  return  the  bar,  maintain 
an  action  against  the  defendant  for  the  price  thus 
paid  to  him  under  a  mistake,  althougn  he  had 
forwarded  his  account  to  his  principal,  and  in  it 
had  placed  the  price  received  to  the  credit  of  his 
principal.  Cox  v.  Prentice^  3  M.  &  S.  344.  And 
see  Oomery  v.  Bondj  3  M.  &  S.  378. 

But  when  money  has  been  paid  to  an  agent 
under  a  mistake  of  fact,  and  the  agent  has  either 
paid  it  over  or  settled  his  account  with  his  prin- 
cipal, and  is  guilty  of  no  fraud  in  the  matter,  he 
is  not  liable  to  refund  the  money.  Holland  v. 
Russell,  1  B.  &  S.  424 ;  30  L.  J.,  Q.  B.  308 ;  4 
L.  T.  547  ;  9  W.  R.  737.  Affirmed  on  appeal, 
4  B.  &  S.  4  ;  32  L.  J.,  Q.  B.  297  ;  8  L.  T.  468  ;  11 
W.  R.  757— Ex.  Ch. 

Certain  bales  of  cotton  were  consigned  by  mer- 
chants at  Madras  to  London  for  the  account  of 
their  correspondents,  the  plaintiffs,  who  were 
merchants  at  Liverpool,  under  bills  of  lading 
having  in  the  margin,  pursuant  to  the  course  ol 
business  at  Madras,  a  note  of  the  measurement 
and  the  amount  of  freight.  On  the  ship's  arrival, 
the  plaintiffs'  brokers  sent  the  cotton  to  a  wharf 
with  ft  copy  of  the  bills  of  lading,  another  copy 
of  the  bills  of  lading  being  forwarded  to  the 
plaintifb.  According  to  the  ordinary  practice, 
the  wharfinger,  on  receiving  the  cotton,  measured 
it,  and  sent  a  note  of  the  measurement  to  the 
defendants,  who  were  the  ship's  brokers  (one  of 
them  also  being  the  owner).  The  defendants  as 
brokers  made  out  a  freight-note,  adopting  the 
measurement  from  the  wharfinger's  note,  which 
in  consequence  of  the  swelling  of  the  bales  on 
the  voyage  was  considerably  more  than  the 
Madras  measurement  in  the  margin  of  the  bills 
of  lading.  The  freight-note  so  made  out  was 
sent  by  the  defendants  to  the  plaintiffs'  brokers, 
who,  assuming  it  to  be  correct,  paid  the  amount, 
and  received  credit  for  it  in  their  account  wiUi 
their  principals ;  and  the  defendants  settled  the 
ship's  accounts  upon  the  supposition  that  all  was 
right  The  plain tiJGb,  on  balancing  their  accounts 
with  the  Madras  house  at  the  end  of  the  follow- 
ing year,  discovered  for  the  first  time  that  they 
hfl^  overpaid  the  defendants  to  the  extent  of 
88/.  Ss.  3a.,  and  brought  an  action  to  recover  it 
back : — Held,  that  the  money  having  been  paid 
under  a  mistake  of  fact,  the   plaintiffs  were 
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entitled  to  recover  it  back  from  the  ovmer  of  the 
ship,  but  not  as  against  the  two  defendants  as 
ship's  brokers,  who  had  settled  accounts  with 
the  owner  in  the  bond,  fide  belief  that  the  pay- 
ment had  been  rightly  made.  Shartd  v.  Grants 
15  C.  B.,  N.  S.  324  ;  9  L.  T.  390. 

A.  bought  cotton  of  B.,  both  being  cotton- 
brokers  at  LiTerpool,  and  each  acting  for  an 
undisclosed  principal.  Weight-lists  of  the  cot- 
ton were  in  the  usual  course  delivered  to  each 
party  from  the  warehouse-keeper  at  the  dock ; 
but  by  a  mistake  made  by  a  clerk  of  *B.  in 
adding  up  the  figures,  the  quantity  appeared 
to  be  100  cwt.  more  than  it  really  was,  and  A., 
in  ignorance  of  the  mistake,  paid  B.  509/.  ]5«. 
too  much.  The  mistake  was  not  discovered  by 
either  party  until  several  months  afterwards. 
In  the  meantime,  B.  had  allowed  the  money  so 
received  by  him  to  be  settled  in  account  between 
himself  and  his  principals,  to  whom  he  had 
made  advances ;  and  at  the  close  of  the  trans- 
actions between  them  there  was  a  large  balance 
owing  by  his  principals  to  B. : — Held,  that  A. 
was  entitled  to  recover  back  from  B.  the  sum  sd 
overpaid  to  him,  the  case  not  i^Uing  within  the 
rule  by  which  an  agent  is  relieved  from  respon- 
sibility where  he  has  bon&  fide  paid  over  money 
received  by  him  on  account  of  his  principals. 
Newall  V.  Tomlingan^  6  L.  R.,  C.  P.  405;  26 
L.  T.  382. 

14.  Fob  Monet  paid  on  Illegal 
Contracts. 

An  action  will  not  lie  to  recover  back  money 
paid  for  doing  an  illegal  act.  Webb  v.  Bishop^ 
Bull.  N.  P.  132. 

But  where  A.  receives  money  to  the  use  of  B., 
on  an  illegal  agreement  between  B.  and  C,  in  an 
action  by  B.  for  money  received,  he  cannot  be 
allowed  to  set  up  the  illegality  of  the  contract  as 
a  defence.    Tenyiarvt  v.  Elliott^  1  B.  &  P.  3. 

If  a  party  knowingly  engages  with  another  in 
an  illegal  transaction,  the  money  advanced  by 
him  in  such  business  is  not  recoverable  :  aliter, 
where  a  party  has  been  ignorantly  drawn  in  by 
the  craft  or  imposition  of  such  person.  Drum- 
mond  V.  Deey,  1  Esp.  152. 

Money  paid  or  goods  delivered  for  an  illegal 
purpose  may  be  recovered  back  before  that  pur- 
pose is  carried  out,  notwithstanding  that  the 
party  seeking  to  recover  may  be  compelled  to 
allege  that  his  purpose  in  making  such  payment 
or  delivery  was  illegal.  If,  however,  the  illegal 
purpose  has  been  carried  out,  he  cannot  recover 
by  alleging  its  illegalitv.  Taylor  v.  BowerSf  1 
Q.  B.  D.  291 ;  46  L.  J.,  Q.  B.  163  ;  34  L.  T.  263  ; 
24  W.  R.  499— C.  A. 

Where  money  has  actually  been  paid  upon  an 
immoral  or  illegal  consideration,  fully  executed 
and  carried  out,  it  cannot  be  recovei'ed  by  the 
person  who  paid  it  from  the  person  to  whom  it 
was  paid  ;  but  where  money  has  been  paid  to  a 
person  in  order  to  effect  an  illegal  purpose  with 
it,  the  person  making  the  payment  may  recover 
the  money  back  before  the  purpose  is  effected. 
Wilson  V.  Strvgnell,  7  Q.  B.  D.  648  ;  60  L.  J., 
M.  C.  145  ;  45  L.  T.  218  ;  45  J.  P.  831 ;  14  Cox, 
C.  C.  624. 

If  A.  receives  money  of  B.,  to  the  use  of  C,  it 
may  be  recovered  by  C,  though  the  considera- 
tion on  which  B.  paid  it  was  illegal.  Farmer  v. 
Bvssel,  1  B.  &  P.  296. 

The  plaintiffs,    a   Frenchman   and  a  Swiss, 


carrying  on  trade  at  Lisbon  under  the  name  of 
the  defendant,  a  Portuguese,  shipped  a  cargo 
thence  for  a  port  of  France,  which  cargo  being- 
captured  by  a  British  cruiser,  and  libelled  for 
condemnation  in  the  court  of  Admiralty,  aa 
French  and  enemy's  property,  was  ordered  to  be 
restored  to  the  defendant  on  his  putting  in  and 
establishing,  with  the  plaintiffs'  priyity  and 
consent,  a  claim  to  it  as  his  own  property : — 
Held,  that  the  plaintiff  were,  by  thus  colluding 
with  the  defendant  to  withdraw  from  the  Admi» 
ralty  the  decision  of  the  true  question,  by  esta* 
blishing  a  false  fact,  estopped  from  maintaining' 
an  action  against  the  defendant  for  the  proceeds, 
by  shewing  the  true  fact,  that  the  property  was 
their  own,  and  that  the  defendant  was  thei^ 
agent.  De  Metton  v.  Be  Mello,  12  East,  234  ;  2 
Camp.  420. 

A  testator  having  borrowed  money  on  a  respon- 
dentia contract  prohibited  by  the  laws  of  this 
country,  his  executors  refunded  the  money  to 
the  lenders : — Held,  that  the  executois  could  not 
maintain  an  action  to  recover  back  this  money, 
notwithstanding  the  lenders  could  not  have 
compelled  them  to  pay  it.  Munt  v.  Stokes,  4 
T.  R.  561. 

But  where  A.,  in  consideration  of  210^.  paid  by 
B.,  gave  a  bond  for  the  payment  of  an  annuity 
to  the  latter  of  103  guineas,  till  the  hop  duties 
should  amount  to  a  certain  sum :  before  this 
event  had  taken  place,  B.  brought  an  action  to 
recover  back  the  2101.  of  A. : — Held,  that  the 
action  was  maintainable.  Tappenden  v.  Ban* 
doll,  2  B.  &  P.  467. 

Guardians  of  a  poor  law  union  indicted  the 
plaintiff  for  disobeying  an  order  of  sessions  for 
maintenance  Of  a  bastard.  Before  trial,  he 
offered  a  compromise,  and  the  clerk  to  the 
guardians,  on  their  behalf,  agreed  with  him  for  a 
sum  on  account  of  costs  and  maintenance,  which 
he  paid  and  the  Indictment  was  dropped.  After- 
wards the  plaintiff  discovered  that  the  order  of 
sessions  was  defective  and  void,  and  he  brought 
an  action  against  the  clerk  for  money  had  and 
received : — Held,  that  if  the  compromise  was 
illegal,  the  plaintiff  being  in  pari  delicto  with 
the  other  parties  offending,  could  not  sue  them 
for  the  money  he  had  paid.  Ooodall  v.  Loumdes^ 
6  Q.  B.  464  ;  9  Jur.  177. 

Where  the  captain  of  a  king's  ship  brought 
home  in  her  public  treasure  upon  tne  public 
service,  and  treasure  of  individuals  for  his  own 
emolument ;  and  received  freight  for  both,  and 
paid  over  one-third  of  it,  according  to  the  usage 
theretofore  established  in  the  navy,  to  the 
admiral  under  whose  command  he  sailed.  He 
afterwards  discovered  that  the  law  did  not 
compel  captains  to  pay  to  admirals  one-third  of 
the  freight,  and  brought  an  action  to  recover  it 
from  the  admiral's  executrix : — Held,  that  he 
could  not  recover  back  the  private  freight  be- 
cause the  whole  of  that  transaction  was  iUegal» 
Brisbane  v.  Baeres,  5  Taunt.  143. 

A  person  who  has  authorized  the  application 
of  his  money  to  an  illegal  purpose  can  recover  it 
before  it  has  been  paid  over  for  or  applied  to 
such  purpose.  Bone  v.  Bkless,  6  H.  &  K.  925  ; 
29  L.  J.,  Ex.  438. 

E.,  being  an  owner  of  a  ship  or  a  vessel,  in 
order  to  effect  a  sale  of  it  to  the  Turkish  Govern- 
ment, authorized  B.,  his  agent,  to  bribe  the 
officials  of  that  government.  B.  accordingly  sold 
the  ship  for  6,600Z. ;  6,000/.  to  be  paid  to  E.  And 
500/.  to  the  officials,  and  received  the  whole  sum 
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of  6,6001.  from  the  goyemment.    It  appeared 
that  the  whole  transaction  was  a  fraud  on  the 

gciyemment.  B.  paid  over  to  the  officials  300/., 
at  did  not  pay  over  the  remaining  200/. : — 
Hdd,  that  E.  was  entitled  to  recover  the  200/. 
from  B.     lb. 

T.,  in  order  to  defraud  his  creilitors,  trans- 
ferred all  his  goods  to  A.,  who  agreed,  after 
applying  part  thereof  in  paying  to  T.*s  creditors 
a  composition  of  Is,  in  the  pound,  to  return  the 
remainder.  T.  represented  to  B.,  one  of  his 
creditors,  that  this  transfer  was  bond  fide,  but 
B.  was  aware  of  its  real  nature.  A.,  acting 
without  T.'s  authority  or  knowledge,  gave  to  B. 
as  security  for  his  debt  a  bill  of  sale  on  T.'s 
goods,  wMch  was  duly  registered,  and  under 
which  B.  took  possession  of  the  goods.  The 
oomposition  with  T.'s  creditors  was  not  effected, 
and  T.  brought  an  action  against  B.  to  recover 
his  goods,  and  obtained  a  verdict  in  his  favour. 
B.  raeieupon  obtained  a  rule  nisi  calling  on  T. 
to  shew  cause  why  the  verdict  should  not  be  set 
aside  upon  the  ground  that  he  could  not  recover 
the  goods  by  the  allegation  of  his  own  fraud : — 
Hd.d,  that  T.  was  entitled  to  a  verdict  Taylor 
T.  Botoers,  1  Q.  B.  D.  291 ;  45  L.  J.,  Q.  B.  163  ; 
34  L.  T.  263 ;  24  W.  B.  499— C.  A. 


15.  When  Paid  or  Received  undeb  a 

Deed. 

An  action  wUl  not  lie  to  recover  back  a  sum  of 
money  paid  as  a  deposit  on  the  purchase  of  an 
estate,  when  the  instrument  under  which  the 
deposit  was  made  was  under  seal.  EnglUh  v. 
Blundell,  8  C.  &  P.  332. 

The  defendant  being  indebted  to  the  plaintiff 
in  150/.,  and  being  employed  by  T.  to  perform 
works,  for  which  he  was  receiying  a  ^rcentagc, 
wrote  an  order  to  T.  to  pay  the  plaintiff  150/. 
out  of  the  first  moneys  due  to  the  defendant. 
Afterwards,  being  indebted  to  B.  in  997/.,  he 
executed  a  deed,  reciting  the  above  tfcts,  assign- 
ing to  B.  such  sums  as  then  were  or  should 
become  due  to  him  the  defendant,  from  T.,  in 
trust — ^first,  to  pay  the  plaintiff ;  and  secondly, 
to  pay  the  997/.  The  defendant  afterwards 
received  150/.  from  T.,  and  the  plaintiff  sued 
him  for  money  had  and  received : — ^Held,  that 
the  action  lay  for  the  150/.,  though  no  proof  was 
given  of  T.*s  assent  to  the  order ;  and  though, 
at  the  time  of  making  the  deed,  there  was  not 
150/.  due  from  T.  Pooley  v.  Goodwin^  4  A.  &  E. 
94 ;  5  N.  &  M.  466  ;  1  H.  &  W.  567. 

In  an  action  for  money  had  and  receiyed,  if 
the  defendant  shews  a  deed  of  assignment  of  the 
money  to  himself,  and  a  receipt  for  the  con- 
sideration-money indorsed,  it  is  a  good  discharge, 
though  there  is  pregnant  evidence  of  suspicion 
that  the  consideration  is  falsely  recited,  and 
that  the  money  neyer  was  paid.  Roumtree  v. 
Jaeoh,  2  Taunt.  141. 

The  relief  on  the  ground  of  imposition  is  in 
equity.    lb. 

16.  Fob  Monet  Paid  on  Failure  of 

COirSIDBBATION. 

A.,  a  loan  contractor,  delivered  to  B.  certain 
scrip  receipts,  stating  that  B.  had  paid  him  10/. 
per  cent,  deposit  in  respect  of  a  certain  quantity 
qi  Neapolitan  stock,  and  that  on  payment  of  the 
balance  the  bearer  would  be  entitled  to  certi- 

VOL.  V. 


ficates  for  that  amount  of  stock.  B.  transferred 
the  receipts  to  C.  for  a  valuable  consideration  ; 
A.,  by  advertisement,  offered  the  holders  of  the 
receipts,  upon  certain  conditions,  an  extension  of 
time  for  piEtyment  of  the  balance  due  on  them  ; 
requiring  a£ao  that  the  receipts  should  be  left  at 
his  office  for  the  purpose  of  being  marked,  as 
holden  under  the  new  conditions.  The  receipts 
transferred  by  B.  to  C.  were  by  him  sent  to  A.'s 
office,  when  indorsed  by  A.  with  C.'s  name.  The 
latter  having  failed  to  comply  with  the  new  con- 
ditions, A.  refused  to  deliver  the  certificates  or 
return  the  deposit.  C.  claimed  the  return  of  the 
deposit  as  being  retained  by  A.  without  con- 
sideration : — Held,  that  C.  ,was  not  entitled  to 
recover  the  same,  because  B.  had  full  considera- 
tion for  the  deposit  in  the  option  which  the  scrip 
receipts  gave  him  to  become  the  proprietor  of  so 
much  stock,  by  payment  of  the  balance  of  the 
price,  on  the  day  named.  Rothschild  v.  Hen- 
nhigSf  9  B.  &  C.  470,  overruling  Hennings  v. 
Rothschild,  4  Bing.  315  ;  12  Mooie,  559. 

A  stockbroker  sold  for  the  defendant  four 
Guatemala  bonds,  and  paid  him  the  amount. 
The  bonds,  after  they  had  been  in  the  hands  of 
the  purchaser  two  days,  were  discovered  not  to  be 
marketable ;  whereupon  the  broker,  without  com- 
municating with  the  defendant,  took  them  back, 
and  reimbursed  the  purchaser.  The  defendant, 
on  being  applied  to,  wrote  to  say  that  he  was 
only  an  agent  as  to  part  of  the  bonds,  but  that 
if  jpayment  had  been  made  on  his  part,  he  would 
reimburse  the  broker.  The  defendant  failed  to 
prove  that  all  the  l^nds  were  not  his.  It  was 
proyed  that  brokers  on  the  stock  exchange  do 
business  as  principals  in  de^ng  in  foreign  stock  : 
— Held,  that  an  action  for  money  had  and  re- 
ceived was  maintainable  against  the  defendant. 
Taunq  v.  Cole,  3  Bing.  N.  C.  724 ;  4  Scott,  489  ; 
3  Hodges,  126. 

The  plaintiff  remitted  to  the  defendant  the 
price  of  some  hay  which  he  had  sold  for  the  de- 
fendant, before  the  money  had  been  paid  by  the 
purchaser,  and  then  sent  the  defendant's  servant 
with  the  hay  to  the  purchaser.  The  servant 
having  been  cheated  of  the  hay  before  he  ?.rrived 
at  the  purchaser's: — Held,  that  the  defendant 
was  liable  to  refund  the  money  remitted.  Gingell 
V.  Glascock,  8  Bing.  86 ;  1  M.  &  Scott,  125. 

On  the  14th  August,  the  defendants,  share 
broken  at  Liverpool,  bought  for  the  plaintiff,  in 
their  own  names,  thirty  railway  scrip  shares,  to 
be  delivered  on  the  next  account-day,  which  was 
the  29th  August,  at  the  price,  including  their 
commission,  of  148/.  lOs.  This  sum  the  plaintiff 
transmitted  to  the  defendants  on  the  26th  Aug^t, 
and  requested  them  to  forward  to  him  the  scrip. 
On  the  22nd  August  the  railway  company  called 
in  the  scrip  for  registration,  and  before  it  was  re- 
issued, which  was  not  till  the  middle  of  December, 
made  a  call  of  5/.  per  share.  The  plaintiff  was 
aware  of  the  circumstances.  The  csdl  was  neces- 
sarily paid  by  the  party  selUng  to  the  defendants, 
and  he  presented  the  shares  to  them,  with  the 
additional  demand  for  the  call.  The  plaintiff 
repudiating  the  transaction,  they  declined  to 
accept,  and  the  shares  were  resold  at  a  loss  of 
226/.,  which  the  defendants  paid  to  the  original 
seller : — ^Held,  that  the  148/.  10«.  was  not  money 
received  in  the  first  instance  to  the  use  of  the 
plaintiff;  and  that  it  had  not  become  money 
nad  and  received  to  the  use  of  the  plaintiff,  by  a 
failure  of  consideration  produced  by  misconduct 
of  the  defendants,  inasmuch  as  it  was  the  duty 
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of  the  plaintiff  to  supply  the  funds  for  meeting 
the  call.  M'Ewen  v.  Woods,  11  Q.  B.  13  ;  17 
L.  J.,  Q.  B.  206  ;  12  Jur.  329. 

The  defendant  having  sold  to  T.,  through  the 
agency  of  the  plaintiffs,  who  were  factors,  some 
bark,  which  he  agreed  should  be  equal  to  the 
sample,  drew  a  bill  on  them  for  the  price  of  the 
bark,  which  they  accepted.  The  bark  not  being 
equal  to  the  sample,  and  being  rejected  by  the 
buyer : — Held,  that  the  consideration  of  the  bill 
having  failed,  the  plaintiffs  were  entitled  to  re- 
cover the  amount  of  it  from  the  defendant. 
Hooper  v.  Tufry,  1  Ex.  17  ;  16  L.  J.,  Ex.  233. 

The  plaintiffs  in  London  ordered  from  the  de- 
fendant, at  Singapore,  first,  25  tons,  and  then  150 
tons  of  gum,  at  18«.  per  cwt.  all  charges  included. 
The  defendant  sent  invoices  and  bills  of  lading 
of  these  two  quantities,  as  shipped  at  Singapore, 
which  invoices  and  bills  were  handed  to  the 
plaintiffs  in  exchange  for  their  acceptances  for 
the  respective  amounts  according  to  the  invoices, 
and  before  the  arrival  of  the  goods  the  plaintiffs 
paid  the  amount  of  their  acceptancen.  When 
the  goods  arrived,  they  were  found  to  be  four- 
and-a-half  per  cent,  deficient  in  weight,  part  of 
which  deficiency  was  attributable  to  evaporation 
during  the  voyage,  and  the  rest  to  the  ^ct  that 
the  weight  of  the  baskets  and  leaves  in  which 
the  gum  was  packed  was  included  in  the  invoice 
weight.  At  Singapore,  the  gum  in  question  is 
usually  purchased  by  gross  weight,  including  the 
baskets  and  leaves  ;  but  in  the  London  market 
it  is  bought  at  the  net  weight,  deducting  pack- 
ages : — Held,  that  there  was  a  failure  of  con- 
sideration, and  that  the  plaintiff  were  entitled 
to  recover  the  excess  above  the  price  of  the  net 
weight  of  the  gum  at  18*.  per  cwt.  from  the  de- 
fendant. Devaux  v.  Conolly,  8  C.  B.  640 ;  19 
L.  J.,  C/.  X.  71. 

The  plaintiff  was  the  holder  of  a  licence 
to  use  a  patented  invention  from  the  patentee. 
The  patentee  intending  to  apply  for  a  pro- 
longation of  this  patent,  and  also  for  a  patent 
for  a  new  invention  of  a  similar  description, 
the  plaintiff  agreed  to  give  him  150/.  for 
the  free  use  for  ever  of  the  former  patent, 
?vs  well  as  for  the  free  use  for  three  years  of 
th.e  new  patent  which  the  patentee  was  about 
to  take  out.  The  money  was  paid  to  the 
patentee,  but  he  died  almost  immediately  after- 
wards, and  in  consequence  of  his  death  no  applica- 
tion was  ever  made  for  a  renewal  of  the  former 
patent,  or  the  grant  of  one  for  the  new  invention. 
The  plaintiff  brought  an  action  against  the 
patentee's  executors  to  recover  back  the  150/.,  on 
the  ground  that  the  consideration  for  it  had 
totally  failed: — ^Held,  that  he  was  entitled  to 
maintain  the  action,  on  the  ground  that  on  the 
true  construction  of  the  contract  between  the 
parties  he  had  bought  the  right  to  have  an  ap- 
plication for  the  patents  made,  not  merely  the 
right  to  have  the  benefit  of  it  if  it  should  happen 
to  be  made,  and  the  consideration  had,  therefore, 
wholly  failed.    Knowles  v.  Bovill,  22  L.  T.  70. 

An  English  company,  being  possessed  of  a 
patent  (taken  out  and  valid  in  England,  but  not 
valid  An  Berlin)  for  a  process  of  utilizing  sewage, 
agreed  to  sell  to  B.  for  15,000/.  the  sole  and  ex- 
clusive right  to  use  and  exercise  the  patent  pro- 
cess in  Berlin. ,  B.  was  really  acting  on  behalf 
of  H.,  a  large  shareholder  and  director  in  the 
English  company,  and  his  object  was  to  form  a 
company  for  using  the  process  in  Berlin  and  to 
induce  persons  to  take  shares  in  the  Berlin  com- 


pany, under  the  belief  that  that  company,  having: 
bought  the  right  sold  to  B.  by  the  English  com- 
pany, would  be  entitled  to  the  exclusive  use  of 
the  process  in  Berlin.  The  scheme  was  carried 
out  in  the  following  manner : — B.  conveyed  his 
interest  to  L.  for  30,000/.  L.  then  conveyed  his 
interest  so  acquired  for  30,000/.  to  M.,  a  clerk  in 
H.'s  office,  as  trustee  for  the  intended  company 
at  Berlin.  The  30,000/.  was  in  fact  paid  to  H. 
and  not  to  B.  B.  and  H.  and  L.  all  knew,  but 
the  English  company  did  not  know,  that  by  the 
law  existing  at  Berlin  no  exclusive  right  to.  use 
the  process  there  could  be  obtained.  B.  brought 
an  action  to  recover  the  15,000/.  from  the  English 
company,  on  the  ground  that,  as  there  was  no 
exclusive  right  to  use  the  process  in  Berlin,  the 
consideration  had  failed  : — Held,  that  no  action 
could  be  maintained,  first,  because  B.  had  in  fact 
obtained  that  for  which  he  had  paid  the  15,000/., 
namely,  an  ostensible  grant  of  the  exclusive 
right,  in  order  to  float  the  Berlin  company  ;  and 
secondly,  because  B.  had  paid  the  money  for  the 
purpose  of  defrauding  the  shareholders  of  the 
intended  company  at  Berlin.  Beghie  v.  P/ta«- 
p1i4Ue  Sewage  Company^  1  Q.  B.  D.  679  ;  35  L.  T. 
350 ;  25  W.  R.  85— C.  A.  Aflirming  10  L.  R., 
Q.  B.  491 ;  44  L.  J.,  Q.  B.  233  ;  33  L.  T.  470 ; 
24  W.  R.  115. 

The  plaintiff  had  employed  P.  as  his  agent  to 
purchase  goods,  which  P.  bought  in  his  ow^n 
name  of  W.  &  Co.,  and  others,  and  invoiced  in 
his  own  name  to  the  plaintiff,  taking  from  him 
his  acceptances  in  payment.  One  of  these  accept- 
ances, partly  for  goods  which  had  been  pur- 
chased of  W.  &  Co.,  remained  in  the  hands  of 
P.  until  his  bankruptcy,  when  it  was  taken  pos- 
session of  by  the  official  assignee,  and  the  amount 
received  and  carried  to  the  credit  of  the  estate. 
Before  the  bankruptcy  W.  &  Co.  had  applied  to 
the  plaintiff  for  payment ;  and  after  the  bank- 
ruptcy and  after  payment  of  the  bill  by  the  plain- 
tiff they  sued  him  and  he  settled  their  claim : 
— Held,  that  he  was  not  entitled  to  recover  the 
amount  of  the  bill  from  the  official  assignee,  as 
even  assuming  that  he  was  liable  to  W.  &  Co.  for 
the  goods  bought  of  them,  there  was  only  a  par- 
tial failure  of  consideration,  and  the  payment  to 
them  was  voluntarv,  with  full  knowledge  of  the 
facts.  Barber  v.  Pott,  4  H.  &  N.  759  ;  28  L.  J., 
Ex.  381. 

A.  purchased  from  B.  an  unstamped  bill  of 
exchange,  which  purported  on  the  face  of  it  to 
be  drawn  at  Sierra  Leone.  B.  declined  to  in- 
dorse it,  but  allowed  A.  to  have  it  to  make 
inquiries  as  to  the  solvency  of  the  parties.  The 
acceptor  became  bankrupt,  and  on  proof  against 
his  estate  being  tendered,  it  turned  out  that  the 
bill  was  drawn  in  London,  and  proof  of  it  was 
rejected : — Held,  that  A.  was  entitled  to  main- 
tain an  action  for  the  recovery  of  his  purchase- 
money  against  B.,  on  the  ground  that  there  had 
been  a  total  failure  of  consideration.  Oompertz 
V.  Bartlett,  2  El.  &  Bl.  849 ;  2  C.  L.  R.  395  ;  23 
L.  J.,  Q.  B.  65  ;  18  Jur.  266. 

A  broker,  having  an  order  to  buy  fifty  bales  of 
cotton,  executed  it  by  buying  them  along  with. 
250  other  bales  in  a  single  contract  with  one 
vendor : — Held,  that  money  given  to  the  broker 
to  pay  for  the  fifty  bales,  in  the  belief  that  the 
order  had  been  duly  executed,  might  be  re- 
covered back  as  paid  on  a  total  failure  of  con- 
sideration. Boftock  V.  Jardine^  3  H.  &  C.  700  ; 
34  L.  J.,  Ex,  142  ;  11  Jur.,  N.  S.  686  ;  12  L.  T. 
577. 
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A.,  who  leaided  in  New  South  Wales,  being  en- 
titled to  an  annoitj  for  his  life,  assigned  it,  in 
1847,  to  trustees,  to  dispose  of  it  for  his  benefit. 
The  plaintiff  entered  into  a  correspondence  with 
the  trustees  upon  the  subject  of  the  purchase ; 
and  the  terms  of  the  purchase  were  not  finally 
determined  upon  and  settled  until  the  28th 
Februaiy,  1849.  Upon  the  6th  of  that  month 
the  annuitant  died.  The  purchase-money  was 
])aid  by  the  plaintiff  in  ignorance  of  the  fact,  and 
^vas  ultimately  received  by  the  executrix  of  the 
deceased : — Held,  that,  as  at  the  time  of  the  pur- 
chase of  the  annuity  it  had  ceased  to  exist,  the 
plaintiff  was  entitled  to  recover  back  the  whole 
of  the  purchase-money  from  the  executrix,  on  the 
ground  that  the  money  had  been  paid  without 
consideration.  Strickland  v.  Tu/mer,  7  Ex.  208  ; 
22  L.  J.,  Ex.  115. 

17.  On  Rescission  of  Special  Contract, 

To  entitle  a  purchaser  to  maintain  an  action 
to  recover  back  a  deposit  paid  on  a  contract  for 
the  sale  of  goods,  there  must  be  either  an  agree- 
ment to  rescind  or  circumstances  upon  which  a 
SDecial  action  for  a  breach  of  the  contract  would 
lie.  Fitt  V.  Onssanet,  5  Scott,  N.  R.  902  ;  4  M. 
&  G.  898  ;  12  L.  J.,  C.  P.  70  ;  6  Jur.  1125. 

The  plaintiff  contracted  to  buy  of  the  defendant 
shares  in  a  company,  the  deed  of  settlement  of 
which  provided  that  the  assent  of  the  directors  to 
a  tranter  should  be  necessary  in  order  to  com- 
plete the  title  of  the  purchaser.  The  plaintiff's 
broker  made  out  the  transfers,  and  procured  the 
signature  of  the  defendant  to  them,  and  the  plain- 
tiff paid  the  price  contracted  to  be  given  for  the 
shares.  The  directors,  however,  in  consequence 
of  some  dispute  with  the  defendant,  refused  to 
assent : — Held,  first,  that  it  was  the  duty  of  the 
defendant  to  procure  the  assent  of  the  directors, 
and  to  do  all  that  was  necessary  to  invest  the 
plaintiff  with  the  property  in  the  shares ;  and 
that,  on  his  failure  to  do  this,  an  action  might 
be  maintained  against  him  by  the  plaintiff  to 
recover  the  price  he  had  paid  for  the  shares ; 
and,  secondly,  that  the  return  of  the  transfer 
was  collateral  to  the  contract  of  purchase,  and 
not  a  condition  precedent  to  the  right  to  recover 
the  purchase-money.  Leeman  v.  Lloyd,  7  Q.  B. 
27  ;  14  L.  J.,  Q.  B.  165  ;  9  Jur.  328. 

The  defendant  being  employed  by  the  owner 
to  sell  a  farm,  agreed  by  a  written  memorandum 
to  sell  the  ^im  to  the  plaintiff  for  2,700/.,  with- 
out naming  t^e  seller.  The  plaintiff  paid  the 
defendant  100/.  deposit  in  part  of  the  purchase- 
money,  and  two  days  after  signed  a  contract  for 
sale  by  S.  (the  owner)  to  himself,  whereby  he 
agreed  to  pay  on  its  execution  100/.  as  a  deposit, 
for  which  S.  undertook  to  pay  interest  till  the 
completion  of  the  purchase.  The  contract  was 
afterwards  rescinded  for  want  of  title  in  8. ;  but 
the  defendant,  before  he  had  notice  of  the  re- 
scission, paid  8.  50/.,  retaining  the  other  50/.  under 
an  agreement  with  6.  to  give  him  (the  defen- 
dant) half  of  any  amount  he  might  get  for  the 
farm  above  2,600/.,  but  the  retention  of  the  50/. 
was  without  the  consent  of  S. : — Held,  that  the 
plaintiff  could  not  recover  in  an  action  against 
the  defendant  for  any  part  of  the  100/.  Hurley 
T.  Baiter,  16  M.  &  W.  26  ;  16  L.  J.,  Ex.  273. 

An  action  for  money  had  and  received  lies 
when  a  payment  has  been  made  on  a  contract 
which  is  put  an  end  to;  but  if  it  continues 
open,  the  plaintiff  can  only  recover  damages, 


and  then  he  must  state  the  special  contract  and 
the  breach  of  it.  Towers  v.  Barrett^  1  T.  R. 
133 ;  S.  P.,  Weston  v.  Bownes,  1  Dougl.  23 ; 
Barfs  V.  Street,  1  C.  &  P.  18. 

When  some  act  is  to  be  done  by  each  party 
under  a  special  agreement,  and  the  defendant, 
by  his  neglect,  prevents  the  plaintiff  from  carry- 
ing the  contract  into  execution,  the  plaintiff  may 
recover  back  any  money  paid  under  it.  Giles  v. 
Edwards,  7  T.  R.  181. 

The  purchaser  of  a  mare  at  an  auction  was 
induced  to  buy  her  by  the  description  that  she 
had  been  hunted  with  certain  hounds.  The  con- 
ditions of  sale  provided  that  horses  not  answer- 
ing the  description  must  be  returned  before  a 
specified  time,  otherwise  the  purchaser  must 
keep  them  with  all  faults.  The  purchaser  paid 
the  price,  and  was  casually  told  that  the  descrip- 
tion was  untrue.  Nevertheless,  he  removed  the 
mare  to  his  own  stables,  and  whil^  being  so 
removed,  she  ran  away  and  injured  herself 
severely,  without  any  negligence  on  the  pur- 
chaser's part.  The  description  was,  in  feet, 
untrue,  and  on  that  ground  the  purchaser  re- 
turned her  to  the  seller  within  the  specified 
time : — Held,  that  since  the  purchaser  nad  in 
removing  her  done  no  more  than  he  was  entitled 
to  do  under  the  contract,  and  since  the  injuries 
were  not  owing  to  any  negligence  on  his  part,  he 
had  not  lost  his  right  to  rescind  the  contract, 
and  could  recover  the  price  from  the  seller  as 
money  had  and  received.  Head  v.  Tattersall, 
7  L.  R.,  Ex.  7 ;  41  L.  J.,  Ex.  4  ;  25  L.  T.  631  ; 
20  W.  R.  115. 

18.  On  Abobtiye  or  Abandoned  Undeh- 

TAKINGS. 

An  allottee  of  shares,  who  has  paid  his  money 
for  shares  in  a  concern  which  never  came  into 
existence,  or  which  is  abandoned,  may  recover 
it  back  as  money  had  and  received  to  his  use, 
unless  shewn  to  have  consented  to  or  acquiesced 
in  the  application  of  the  money.  Ashpitel  v. 
Sercombe,  6  Railw.  Cas.  224  ;  5  Ex.  147 ;  19 
L.  J.,  Ex.  82— Ex,  Ch. 

An  allottee  of  shares  in  a  miae  worked  on  the 
cost-book  principle  is  entitled  to  recover  back 
deposits  paid  by  him  on  the  shares,  where  the 
working  of  the  mine  is  abandoned  before  all  the 
shares  mentioned  in  the  prospectuses  are  sub- 
scribed for,  or  the  amount  of  deposits  on  all 
the  shares  paid  up;  the  deposits  not  being 
proved  to  have  been  spent  upon  liabilities  in- 
curred with  the  plaintiff's  knowledge.  Johnson 
V.  Goslett,  18  C.  B.  728  ;  25  L.  J.,  C.  P.  274. 

Where  deposits  were  paid,  according  to  a  rule 
of  the  company,  to  certain  bankers,  and  the 
account  ^ith  them  was  kept  in  the  name  of  five 
directors  : — Held,  that  other  directors  who  had 
interfered  in  the  management  were  liable  along 
with  those  five.    Ih,  § 

The  defendant,  being  one  of  the  provisional 
directors  of  a  projected  railway  company,  issued 
with  them  circulars,  stating  that,  "  m  the  event 
of  the  act  not  being  obtained,  the  directors 
undertake  to  return  the  whole  of  the  deposits 
without  deduction."  The  plaintiff  applied  in 
writing  for  shares.  The  directors,  by  tne  autho- 
rity of  the  defendant,  answered  in  writing, 
inclosing  the  circular,  stating  that  shares  were 
allotted  to  the  plaintiff,  that  he  must  pay  the 
deposit  by  a  given  day,  and  that,  on  his  doing  so, 
and  presenting  that  letter,  a  receipt  would  ba 
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given  him,  which  would  be  exchanged  for  scrip 
on  his  executing  the  parliamentary  contract. 
He  paid  the  deposits,  and  executed  a  deed, 
which  was  a  deed  between  the  shareholders  and 
two  trustees  ;  and  in  terms  authorized  the  direc- 
tors to  expend  the  deposits  for  the  purpose  of 
obtaining  an  act.  The  circulars  were  sent  by 
the  defendant  to  induce  the  plaintiff  to  believe 
that  if  the  deposits  were  paid  and  the  deed 
executed,  the  deposits  would  be  returned  by  the 
defendant  and  the  other  directors  to  the  plaintiff, 
in  the  event  of  failure  to  obtain  the  act ;  and 
the  plaintiff  was  induced  to  pay  the  deposit  on 
those  terms.  Ko  act  was  obtained.  At  the 
trial  the  following  points  were  made  ;  first,  that 
the  contract,  if  any,  between  the  plaintiff  and 
the  def«ndaut  was  merged  in  the  parliamentary 
contract,  that  being  under  seal.  Secondly,  that 
the  deed  authorized  the  expenditure  of  the 
money,  an4  therefore  an  action  for  money  had 
and  received  would  not  lie  : — Held,  that,  first, 
there  could  be  no  merger,  the  agreement  and 
deed  not  being  between  the  same  parties.  Mowatt 
V.  Londeshorough  (^Lord),  4  El.  &  Bl.  1  ;  18  Jur. 
1094— Ex.  Ch. 

Held,  secondly,  that  it  sufficiently  appeared 
that  the  defendant  agreed  to  return  an  amount 
equivalent  to  the  deposits,  and  that  it  was  not 
any  objection  to  an  action  for  money  had  and 
received,  that  by  the  agreement  the  specific 
money  deposited  might  lawfully  be  spent,  and 
an  equivalent  amount  paid. 

19.  Fob  Monet  Paid  on  Failube  of  Title. 

Bent  paid  by  A.  to  B.,  claiming  as  devisee,  the 
amount  of  which  A.  is  afterwards  compelled  to 
pay  to  the  heir,  may  be  recovered  by  A.  as  money 
had  and  received  to  his  use,  B.  setting  up  no  title 
to  the  lands  when  the  action  is  brought,  or  at  the 
trial.  Newsome  v.  Graham,  5  M.  &  B.  64  ;  10  B. 
&  C.  234. 

A  defendant  supposing  himself  the  legal  repre- 
sentative of  a  lessee  for  years,  sold  the  term,  and 
delivered  the  lease  to  the  plaintiff,  but  without 
any  assignment  or  formal  conveyance,  saying"  the 
premises  were  his,  and  if  anything  happened  he 
would  see  the  then  plaintiff  righted:" — Held, 
that  the  plaintiff  might  maintain  an  action 
against  him  for  money  had  and  received,  the 
rightful  administrator  of  the  tenant  for  years 
having  ousted  the  plaintiff  by  ejectment.  Crij)2)S 
V.  Reade,  6  T.  B.  606. 

A.  devised  to  B.,  C,  D.,  and  B.,  two  parcels  of 
land  upon  trust,  to  sell  and  divide  the  money 
amongst  his  brothers*  and  sisters'  children  :  B., 
C,  D.,  and  B.,  the  last  being  one  of  twenty-four 
persons  entitled  under  the  will  to  a  share  of  the 
money,  were  proceeding  to  sell,  when  it  was  agreed 
by  the  three  first  trustees,  and  the  twenty-three 
other  persons  entitled  to  the  money,  that  E. 
should  become  purchaser  of  the  two  parcels  of 
land,  paying  300^.  for  one  and  700l.  for  the 
other  :  a  conveyance  was  accordingly  prepared 
and  executed  by  B.  and  C.  only,  upon  which  E. 
took  possession  of  the  lands,  and  paid  the  pur- 
chase-money, which  was  divided  among  the 
several  persons  entitled  under  the  will :  B., being 
afterwards  evicted  from  the  smaller  parcel,  in 
consequence  of  a  defect  in  the  title  derived  under 
the  will,  brought  an  action  against  one  of  the 
twenty-three  persons,  to  recover  the  share  of  the 
300/.  received  by  him,  at  the  same  time  refusing 
to  give  up  the  parcel  of  land  for  which  700/.  had 


been  paid : — Held,  that  he  was  entitled  to  re- 
cover.   Johnson  V.  Johjuon,  3  B.  &  P.  162. 

An  action  will  lie  to  recover  the  expenses  of 
the  conveyances,  and  interest  of  the  money  pro- 
cured to  purchase  an  annuity,  where  the  grantor 
has  misrepresented  the  charges  affecting  the 
estate  to  \^  charged  with  the  annuity.  Richards 
V.  BaHon,  1  Esp.  267. 

When  a  person,  bon&  fide  believing  he  has  a 
title,  sells  to  another  property  to  which  in  reality 
he  has  no  title,  and  the  conveyance  is  duly  exe- 
cuted, the  purchaser  cannot  afterwards  on  dis- 
covery of  the  defect  recover  back  the  price  paid 
as  money  had  and  received.  Cla/re  v.  Zamb,  10 
L.  B.,  C.  P.  334 ;  44  L.  J.,  0.  P.  177  ;  32  L.  T. 
196  ;  23  W.  B.  389. 

A  lease  for  three  lives,  or  thirty-one  years, 
contained  a  clause  of  forfeiture  if  any  writ  of 
execution  should  issue  by  vii^ue  of  which  it 
should  be  liable  to  be  taken  in  execution  or  sold* 
Under  a  fieri  facias  issued  against  the  lessee,  the 
sheriff  sold  and  convey^  hSi  interest  under  the 
lease,  "  if  any,"  to  the  plaintiff,  who,  before  he 
bid  at  the  auction,  knew  it  was  a  freehold  lease, 
and  was  aware  of  the  clause  of  forfeiture  ;  the 
purchaser  having  got  possession,  and  having  been 
evicted  : — Held,  that  he  could  not  recover  the 
purchase-money  in  an  action  against  the  sheriff 
for  money  had  and  received.  Orifin  v.  Caddellj 
9  Ir.  B.,  C.  L.  488. 

The  defendant  having  bought  a  personal  chattel 
at  a  sheriff*s  sale,  the  plaintiff  afterwards  offered 
the  defendant,  and  the  defendant  accepted,  &/. 
for  his  bargain,  and  the  plaintiff  paid  the  ad- 
vanced price  to  the  defendant ;  afterwards,  the 
chattel  was  claimed  by  a  third  party  under  a 
superior  title,  and  the  plaintiff  was  prevented 
from  taking  possession  of  it ;  both  parties  knew 
that  the  sale  took  place  under  an  execution  : — 
Held,  that  there  was  no  implied  warranty  of 
title  by  the  defendant,  and  that  the  plaintiff 
could  not  recover  back  the  price  paid  by  him,  as 
upon  a  failure  of  consideration.  Chapman  v. 
Speller,  14  Q.  B.  621  ;  19  L.  J.,  Q,  B.  239  ;  14r 
Jur.  652. 

An  agreement  recited  that  the  defendant  had, 
as  he  was  advised,  legally  put  an  end  to  a  lease 
granted  to  A.  of  a  farm  by  entering  thereon  by 
reason  of  the  bankruptcy  of  A.,  pursuant  to  a 
power  in  the  lease,  and  it  was  agreed  that  the 
defendant  should  grant  a  lease  of  the  farm  to  the 
plaintiff  at  a  yearly  rent,  payable  quarterly.  The 
lease  was  to  commence  on  a  day  certain  if  the 
defendant  could  legally  make  it,  or  as  soon  as  he 
was  in  a  situation  to  do  so,  the  rent  to  commence 
from  the  commencement  of  the  term,  or  on  pos- 
session being  given,  which  should  first  happen. 
The  plaintiff  was  to  pay  the  defendant  500/.  on 
possession  being  given  to  him,  as  a  bonus  for  the 
lease  to  be  granted.  The  plaintiff  was  admitted 
into  possession,  and  occupied  the  farm  for  two 
years,  and  paid  250/.  in  respect  of  the  bonus.  The 
defendant  was  unable  to  grant  the  lease,  the 
commission  of  bankruptcy  of  A.  having  been 
superseded.  The  plaintiff  brought  an  action 
against  the  defendant  for  not  granting  the  lease  : 
— Held,  that  the  recital  in  the  agreement  was 

Erim&  facie  evidence  against  the  defendant  that 
e  had  power  to  grant  the  lease,  but  such  recital 
purporting  to  be  founded  on  the  supposed  bank- 
rupt^jy  of  A.,  the  evidence  was  answered  by  proof 
that  the  commission  against  him  had  been 
superseded,  and  that  the  granting  of  the  lease, 
being  the  consideration  for  the  b<mus,  the  plain- 
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tiff  was  entitled  to  recover  the  2501.  as  money 
paid  on  a  consideration  which  had  failed, 
although  he  had  a  beneficial  occupation  for  two 
years.  Wright  v.  Callis,  8  C.  B.  150  :  19  L.  J., 
C.  P.  60. 

20.  Fob  Monet  obtained  by  Fbaud  ob 

Wbong. 

If  money  has  been  obtained  by  fraud,  an  action 
for  money  had  and  received  lies  to  recover  it 
back,  to  which  it  is  no  answer  that  the  defendant 
is  really  entitled  to  the  money,  if  his  right  to  it 
depends  upon  a  question  which  is  not  of  common 
law  jurisdiction.  Crock/ord  v.  Winter,  1  Camp. 
124. 

So,  if  one  recovers  money  mal&  fide,  by  suit  in 
an  inferior  court,  an  action  for  money  had  and 
received  will  lie  to  make  him  refund.  Moses  v. 
Jfaepherlan,  2  Burr.  1005  ;  1  W.  Bl.  219. 

Ii  a  bill  is  filed  to  compel  the  performance  of 
Ji  contract  and  payment  of  money,  and  the 
defendant  puts  in  no  answer,  and  is  obliged  to 

Eay  the  money,  and  he  afterwards  discovers  that 
e  was  deceived  in  the  contract,  he  will  not  be 
barred  from  his  action  by  having  paid  the  money, 
if  he  comes  immediately  after  discovering  the 
fraud.    Jendwine  v.  Slade,  2  Esp.  672. 

Where  a  party,  knowing  a  cheque  to  be  post 
dated,  and  that  the  drawers  were  insolvent,  pre- 
sented it  for  payment  to  the  bankers  upon  whom 
it  was  drawn,  who,  without  knowledge  of  these 
facts,  paid  it,  although  they  had  no  funds  of  the 
drawers  in  their  hands  at  the  time,  but  expected 
some  in  a  few  days: — Held,  that  they  were 
entitled  to  i*ecover  it  back.  Martin  v.  Morgan, 
3  Moore,  635  ;  1  B.  &  B.  289  ;  Gow,  122. 

A.  placed  in  the  plaiiftiff*s  hands  a  fund,  out 
of  which  the  plaintiff  was  directed  to  satisfy 
certain  acceptances.  The  defendant  falsely  re- 
presented to  the  plaintiff  that  he  held  one  such 
acceptance,  and  thereby  induced  the  plaintiff  to 
pay  him  the  amount  of  the  alleged  acceptance 
out  of  the  fund  : — Held,  that  the  plaintiff  might 
maintain  an  action  for  money  had  and  received 
against  the  defendant.  Holt  v.  Ely,  1  El.  k,  Bl. 
795  ;  17  Jur.  892. 

An  action  will  lie  against  an  in&int,  to  recover 
money  which  he  has  embezzled.  Bristow  v. 
Eoitman,  1  Esp.  172  ;  Peake,  223. 

If  a  person  undertakes  to  procure  for  another 
an  appointment,  which  he  knows  at  the  time  he 
is  unable  to  do,  and  receives  in  consideration  a 
sum  of  money  to  ^be  paid  back  in  three  months 
if  be  failed  in  his  undertaking ;  the  other  person 
may  immediately  commence  an  action  to  recover 
it  back,  without  waiting  till  the  end  of  the 
three  months.  Hogan  v.  Shee,  2  Esp.  522. 

A  sale  of  goods  effected  by  fraud  docs  not 
change  the  property  in  them ;  therefore,  where 
the  defendant  fraudulently  induced  the  plaintiff 
to  sell  goods  to  S.,  who  could  not  pay  for  them, 
and  on  a  nominal  re-sale  of  those  goods  by  S.,  in 
which  the  defendant  was  concerned,  obtained 
the  money  paid  on  such  re-sale  : — Held,  that  the 
plaintiff  might  recover  from  the  defendant  the 
▼alue  of  the  goods  unpaid  for  by  S.  in  an  action 
for  money  ha3  and  received.  Abbotts  v.  Barry, 
5  Mooie,  98  ;  2  B.  &  B.  369. 

If  A.  fraudulently  procures  a  bill  of  exchange 
from  B.,  and '  afterwards  becomes  bankrupt,  and 
bis  assignees  receive  the  money  for  the  bill,  B. 
may  recover  it  from  them.  Harrison  v.  Walker, 
Peake,  111. 


_  ■ 

The  plaintiff  was,  by  means  of  a  fraud,  in- 
duced to  draw  and  pay  away  two  cheques  on  his 
banker.  Six  days  after  the  date  of  the  cheques 
the  defendant,  acting  bon&  fide,  gave  cash  for 
them  to  a  third  person  (who  had  not  given 
value  for  them),  and  presented  the  cheques,  and 
obtained  payment.  In  an  action  by  the  plain- 
tiff to  recover  back  this  money  : — Held,  that  the 
cheques  could  not  be  treated  as  bills  overdue, 
and  therefore  taken  by  the  defendant  at  his 
peril,  but  that  the  real  question  in  the  cause  was 
whether  the  defendant  acted  bona  fide  and  with 
due  caution.  Rothschild  v.  Comey,  9  B.  &  C. 
388. 

A.  drew  a  bill  on  B.  in  the  country,  making  if 
payable  at  the  house  of  C.  in  London,  without 
authority  from  C.  ;  and  B.  accepted  the  bill  in 
this  form,  without  giving  notice  to  C.  or  pro- 
viding for  the  payment  of  the  bill  at  C.'s  house. 

A.  negotiated  the  bill,  which,  upon  becoming  doe, 
was  presented  by  the  holder  to  C,  who  paid  it 
under  a  supposition  that  the  bill  so  presented 
was  another  bill  of  a  different  amount  and  date, 
drawn  by  B.  on  and  accepted  by  himself,  and 
did  not  discover  his  mistake  until  a  fortnight 
afterwards,  when  the  other  bill  was  presented. 

B.  became  bankrupt : — Held,  that  C.  could  not 
recover  against  A.  for  money  had  and  received. 
Bavics  V.  Watson,  2  N.  &  M!  709. 

A.,  acting  for  B.,  a  foreign  principal,  but  in 
his  own  name,  bought  of  E.,  in  London,  a  cargo 
of  wheat  on  board  a  vessel  represented  to  be  on 
its  way  from  Galatz,  payment  to  be  made  in 
cash   on  delivery  of  the  shipping  documents. 
Having  paid  the  price  at  the  request  of  his 
principal,  A.  drew  upon  him  for  the  amount,  and 
the  bill  was  duly  paid.    B.  afterwards  came  to 
London,  saw  the  contract,  and  ratified  all  that  A. 
had  done.   It  turned  out  that  the  cargo  had  been 
fraudulently  disposed  of  by  the  captain,  prior  to 
the  date  of  the  contract  of  sale  by  C.  to  A. : — 
Held,  that  B.    could   not   maintain  an  action 
against  A.  to  recover  back  the  money  paid,  upon 
a  failure  of  consideration,   but  that   his  only 
remedy,  whether  in  his  own  name  or  in  that  of 
A.,  was  against  C,  the    seller.      Risbourg  v. 
Brackner,  3  C.  B.,  N.  S.  812  ;  27  L.  J.,  0.  P.  90. 
The  plaintiff  sold  for  the  defendant  a  horse, 
and  received  the  price.     The  purchaser  after- 
wards rescinded  the  contract,  on  the  ground  of 
fraud,  and  was  repaid  the  purchase-money.    In 
an  action  by  the  plaintiff  for  the  keep  of  the 
horse : — ^Hcld,  that  the  defendant  could  not  set 
off  the  price  as  money  received  for  his  use,  it 
having  ceased  to  be  so  when  the  contract  was 
defeated  by  the  purchaser,  although  the  defen- 
dant was  ignorant  of  the  fraud.      Murray  v. 
Mann,  2  Ex.  588  ;  17  L.  J.,  Ex.  256  ;  12  Jur.  634. 
The  plaintiff  became  a  purchaser  of  shares  in 
a  mining  company,  which  carried  on  business 
upon  the  cost-book  principle,  and  he  paid  de- 
posits upon  the  shares.    The  mine  was  worked, 
dividenas  were  declared,  and  he  received  ad- 
ditional shares  as  an  equivalent  for  such  divi- 
dends as  were  due  to  him  afterwaixls,  and  while 
he  continued  to  hold  the  shares,  the  company 
was  registered  as  a  company  with  limited  lia- 
bility, and  was  subsequently  wound  up  under  an 
order  in  Chancery.    While  the  proceedings  for 
winding  up  were  going   on,  the  plaintiff  dis- 
covered, as  he  alleged,  that  he   had  been  de- 
ceived by  the  fraudulent  representations  of  the 
defendants,  who  were  three  of  the  directors  of 
the  company  and  who  by  fraud  had  induced  him 
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to  become  a  shareholder,  and  he  therefore  brought 
an  action  to  recover  back  the  money  which  he 
had  paid  on  account  of  the  shares  which  had 
been  allotted  to  him,  claiming  to  recover  it  as 
money  received  by  the  defendants  for  his  use : — 
Held,  that  he  could  not  maintain  the  action. 
Clarke  v.  Dickson,  El.,  Bl.  &  El.  148  ;  27  L.  J., 
Q.  B.  223  ;  4  Jur.,  N.  3.  832. 

The  plaintiff)  being  in  embarrassed  circum- 
stances, offered  his  cr^itors  a  composition  of  5«. 
in  the  pound.  The  defendant,  a  creditor,  re- 
fused to  accept  it  unless  the  plaintiff  paid  him 
50Z.,  and  gave  him  a  bill  of  exchange  for  108/. 
The  other  creditors  would  not  accept  the  com- 
'position  if  the  defendant  did  not.  The  plaintiff 
paid  the  defendant  the  50/.,  and  gave  him  the 
bill  of  exchange,  and  the  defendant  executed  the 
composition  deed  :  —  Held,  that  the  plaintiff 
might  recover  back  the  502.  in  an  action  for 
money  had  and  received.  Atkinson  v.  Denhy, 
7  H.  &  N.  934  ;  31  L.  J.,  Ex.  362  ;  8  Jur.,  N.  S. 
1012— Ex.  Ch. 

21.  On  Payment,  Sale,  Discount,  ob  Ex- 
change OP  Forged  oe  Wobthless  Se- 

CUBITIES. 

If  a  forged  bill  is  accepted  and  paid  by  the 
drawee,  he  cannot  recover  the  money  back  from 
the  indorsee  to  whom  he  paid  it.  Price  v.  Xeale, 
3  Burr.  1354  ;  1  W.  BL  390. 

If  the  banker  of  a  supposed  acceptor  of  a 
forged  bill  discounts  it  for  the  agent  of  one  of 
the  indorscrs,  on  the  discovery  of  the  forgery, 
he  may  recover  back  the  sum  paid  on  the  bill, 
notwithstanding  he  was  the  banker  of  the  sup- 
posed acceptor,  and  therefore  might  be  taken  to 
know  his  handwriting.  Fuller  v.  Smith,  1  C.  & 
P.  197 ;  R.  &  M.  49. 

A  Bank  of  England  note,  which  had  been  ma- 
terially altered  in  number  and  date,  was  paid  to 
the  plaintiff'  bank  for  value  by  the  defendant, 
both  parties  believing  the  note  to  be  good.  The 
plaintiffs  paid  away  the  note,  which  was  after- 
wards presented  at  the  Bank  of  England,  where 
the  alteration  was  perceived  and  payment  was 
refused.  The  note  was  returned  to  the  plaintiffs 
as  a  bad  one,  and,  after  a  fortnight  spent  in 
tracing  the  note  to  the  defendant,  the  plaintiffs 
demanded  payment  of  it  from  him,  and  on  the 
21st  of  July,  1882,  sued  him  for  the  amount : — 
Held,  that  the  plaintiffs  having  received  from 
the  defendant  a  worthless  note,  on  which  no  one 
could  be  sued,  were  entitled  to  recover  in  the 
action  for  money  had  and  received.  Leed»  Bank 
V.  Walker,  11  Q.  B.  D.  84  ;  52  L.  J.,  Q.  B.  690  ; 
47  J.  P.  502. 

A.  deposited  with  a  banking  company  80/.,  con- 
sisting partly  of  the  notes  of  a  country  bank  pay- 
able either  at  that  bank  or  in  London,  and 
representing  65/.  The  company  gave  a  receipt 
as  follows  :  "  Received  of  A.  80/.,  for  which  we 
are  accountable  ;  80/.  at  3  per  cent,  interest, 
with  fourteen  days'  notice."  The  company  sent 
the  notes,  on  the  same  day,  to  their  agents  in 
London f  who  presented  them  on  the  following 
day,  when  they  were  dishonoured.  The  agents 
sent  them  back  by  that  evening's  post  to  the 
company,  who,  on  the  following  day,  gave  notice 
of  dishonour  to  A.,  and  on  A.'s  giving  fourteen 
days'  notice  of  withdrawal,  tendered  the  notes 
back,  which  he  refused.  The  company  refused  to 
pay  the  amount  of  the  notes.  The  country  bank, 
which  was  about  five  miles  from  the  office  of  the 


company,  had  stopped  payment  from  the  close 
of  the  day  on  whidi  the  notes  were  deposited  : — 
Held,  that  A.  could  not  recover  the  amount  of 
the  notes  from  the  company  as  money  had  and 
received.  Timmins  or  Timmis  v,  G^ibbins,  18 
Q.  B.  722  ;  21  L.  J.,  Q.  B.  403. 

A  person  who  discounts  a  forged  navy  bill  for 
another,  who  passed  it  to  him  without  knowledge 
of  the  forgery,  may  recover  the  money  as  had 
and  received  to  his  own  use,  upon  the  &ilure  of 
the  consideration.  Jones  v.  Ryde,  5  Taunt.  488  \ 
1  Marsh.  157. 

So,  a  person  who  receives  forged  bank  notes  in 
payment.    lb. 

So  of  a  victualling  bill,  although  the  full 
apparent  amount  has  been  paid  by  the  office 
on  presentment.  Jfntce  v.  Bruce,  1  Marsh.  165 ; 
5  Taunt.  495,  n. 

A  bill  of  exchange  with  a  forged  acceptance^ 
purporting  to  be  payable  at  the  house  of  A.  ic 
Co.,  bankers,  in  London,  with  whom  the  sup- 
posed acceptor  kept  cash,  was  indorsed  to  B.  for 
a  valuable  consideration :  B.  indorsed  it  to  his 
agent  in  London,  who  presented  it  on  the  23id 
of  April  at  the  house  of  A.  &  Co.,  for  payment ; 
A.  &,  Co.  paid  it,  and  sent  it  on  the  30th  of  April 
to  the  supposed  acceptor,  who  disavowed  it  i 
A.  k.  Co.  immediately  gave  notice  of  the  forgery 
to  B.  and  demanded  repayment,  which  B. 
refused  ;  all  parties  were  ignorant  of  the  fraud  i 
— Held,  that  A.  &  Co.  by  paying  the  bill, 
without  ascertaining  that  the  acceptance  was 
genuine,  were  precluded  from  recovering  the 
amount  from  B.  Smith  v.  Mercer,  1  Marsh» 
453  ;  6  Taunt.  76. 

Fauntleroy,  being  one  of  three  co-trustees, 
proprietors  of  stock,  and  also  one  of  three  co- 
partners in  a  banking-house,  forged  the  names 
of  his  co-trustees  to  a  power  of  attorney,  under 
which  he  sold  the  stock  and  paid  the  money  into 
his  banking-house.  Neither  of  his  co-trustees- 
was  privy  to  the  transaction.  Fauntleroy  was 
executed  for  forgery.  The  surviving  trustees 
sued  the  surviving  partners  for  the  money.  On 
an  issue  from  Chancery,  directing  that  no  objec- 
tion should  be  taken  that  Fauntleroy  had  been 
interested  both  as  a  trustee  and  a  partner  in  the 
banking-house  : — Held,  that  the  money  consti- 
tuted a  debt  due  from  the  bankers  to  the  trustees* 
.^cme  V.  Marsh,  9  D.  &  R.  643  ;  6  B.  &  C.  551  ; 
R.  &  M.  364. 

A  cheque  being  drawn  upon  the  6.  branch  of 
a  banking  company  by  H.,  who  kept  an  account 
at  that  branch,  was  presented,  by  the  defendant 
at  the  B.  branch  of  the  company,  where  it  was 
cashed  in  the  usual  way  across  the  counter,  and 
the  same  day  sent  to  G.,  but  H.  having  no  funds 
there,  it  was  returned  to  the  branch,  who  gave 
notice  of  dishonour  to  the  defendant.  H.  had 
no  account  with  the  B.  branch  ;  and  the  two 
branches  were  distinct  in  respect  of  the  accounts 
kept,  and  issued  cheques  denoting  the  particular 
branch  upon  which  they  were  drawn : — Held, 
that  this  did  not  amount  to  payment  of  the 
cheque  by  the  B.  branch  as  the  bankers  of 
H.,  or  on  his  credit,  but  on  the  credit  of  the 
defendant,  and  that  the  cheque  proving  to  be 
worthless,  the  bank  was  entitled  to  recover 
back  the  money  paid.  Woodland  v.  I'ear,  7 
Bl.  &  Bl.  619  ;  26  L.  J.,  Q.  B.  202  ;  3  Jur.,  N,  S. 
587. 

A  vendor  of  a  bill  of  exchange,  though  no 
party  to  the  bill,  is  responsible  for  its  genuine- 
ness, and  if  it  turns  out  that  the  name  of  one  o£ 
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the  pAities  is  forged  and  the  bill  becomes  value- 
less, he  is  liable  to  the  vendeei  as  upon  a  failure 
of  oonsideratlon.  Gumey  v.  Womenley^  4  £1. 
k,  BL  139  ;  3  C.  L.  B.  3  ;  24  L.  J.,  Q.  B.  46 ;  1 
Jut.,  N.  S.  328. 

22.  Fob  Fobeigk  Money  and  Securities. 

An  action  for  money  had  anO.  received  will 
not  lie  to  recover  the  value  of  foreign  securities 
paid  to  the  defendant,  where  it  appears  that  he 
had  no  opportunity  of  converting  such  securities 
into  British  money.  WLaehlan  v.  Evaru,  1  Y. 
k,  J.  380. 

Bnt  a  debt  incurred  in  foreign  coin  is  recover- 
able as  for  lawful  money  of  Great  Britain. 
Harington  v.  Macmorris,  1  Marsh.  33  ;  5  Taunt. 
228. 

Where  money  has  been  received  by  an  agent 
in  India,  on  account  of  goods  sold  by  him  for 
his  principal  in  England,  the  latter  on  the 
agent's  coming  to  England  is  not  prevented 
from  recovering  in  an  action  for  money  had  and 
received,  by  reason  of  the  proceeds  having  been 
received  not  in  English  but  in  foreign  money. 
£hreniperger  v.  AnSterson,  3  Ex.  148  ;  18  L.  J., 
Ex.  132. 

23.  By  Ownebs  op  Lost  Sbcubities. 

An  action  for  money  had  and  received  will  lie 
by  the  true  owner  of  money  or  notes  against  a 
third  person,  into  whose  hands  they  have  come 
main  fide  ;  provided  their  identity  can  be  traced 
and  ascertained.  Clarke  v.  Shee,  Cowp.  197, 
334  ;  2  Dougl.  698,  n. 

An  agent  for  the  sale  of  goods  was  authorized 
to  draw  bills  on  the  purchasers  at  the  usual 
credit ;  and  by  the  course  of  his  employment  he 
was  to  transmit  them  indorsed  to  his  principals. 
He  sold  goods  at  a  credit  beyond  the  usual 
period,  and  drew  for  the  amount ;  but  instead  of 
transmitting  them  to  his  principals,  he  used 
them  for  his  own  purposes.  They  got  into  the 
hands  of  a  bill-broker,  who  discounted  them  : — 
Held,  that  proof  of  these  facts  alone  did  not 
afford  sufficient  evidence  of  fraud  connected 
with  the  bill-broker,  to  give  the  principals  a 
prLm&  facie  right  to  recover  the  amount  of  the 
bills  from  him  as  money  had  and  received,  and 
make  it  incumbent  on  him  to  shew  that  he  gave 
full  value  for  the  bills.  J)avis  v.  Willigf  1  H.  & 
W.  679. 

To  an  action  by  an  indorsee  for  value  of  a  bill 
which  had  been  lost,  it  is  no  defence  that  the 
bill  was  taken  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  prudent  and 
cautious  man.  Crook  v.  Jadi»,  3  K.  &  M.  257  ; 
5  B.  &  Ad.  909. 

Unless  the  circumstances  are  such  that  mala 
fides  can  be  inferred.  Backhouse  v.  Uarriwn^ 
3  N.  &  M.  188 ;  5  B.  &  Ad.  1098. 

L.  &  Co.,  being  the  bankers  of  K.,  received  on 
his  account  a  cheque  for  100/.  from  T.,  drawn  by 
him  upon  the  Bank  of  England,  which  cheque 
was  lost  by  L.  k  Co.  T.,  at  the  request  of  L.  & 
Co.,  wrote  to  the  Bank  of  England,  requesting 
them  not  to  pay  the  cheque,  if  presented.  T. 
was  afterwards  requested  by  L.  k  Co.  to  give 
them  another  cheque  for  the  same  amount,  upon 
receiving  an  indemnity  from  all  loss  which  he 
might  sustain  from  so  doing,  which  he  promised 
to  do,  and  the  indemnity  was  accordingly  sent. 
T.  sabsequently  wrote*  to  L.  &  Co.,  to  say  that  he 


could  not  conveniently  send  the  cheque,  but  that 
he  would  take  the  earliest  opportunity  of  hand- 
ing them  the  amount.  L.  k  Co.  were  called 
upon  and  obliged  to  pay  the  amount  of  the  lost 
cheque  to  K.: — Held,  that  an  action  by  L.  k  Co. 
against  T.  for  money  paid,  or  on  an  account 
stated,  could  nof  be  supported  ;  and  that  L. 
k  Co.'s  remedy  was  by  an  action  of  special 
assumpsit.  Lubbock  v.  Tribe,  3  M.  &  W.  607  :  1 
H.  &H.  160. 

24.  By  Husbands. 

A  husband  having  received  a  sum  of  money, 
which  had  been  bequeathed  to  his  wife,  gave  it 
to  her  to  take  care  of.  The  wife,  without  his 
knowledge,  deposited  it  in  a  bank,  in  the  name 
of  her  son  by  a  former  marriage,  who  was  then 
an  in&nt,  and  took  from  the  bankers  an  ac- 
countable receipt  in  her  son*s  name,  bearing 
interest ; — Held,  that  the  bankers  were  liable  to 
the  husband  for  the  amount,  in  an  action  for 
money  had  and  received.  Calland  v.  Loyd,  6  M, 
&  W.  26. 

Action  for  money  had  and  received.  Plea,  by 
way  of  defence  on  equitable  grounds,  that  the 
money  had  been  bequeathed  to  the  separate  use 
of  ■  the  plaintiff's  late  wife,  who,  during  the 
coverture,  assigned  the  money  to  the  defendant, 
on  trusts  in  which  the  plaintiff  took  no  interest. 
Replication,  that  before  this  assignment  the 
plaintiff's  wife  assigned  the  money  to  the  plain- 
tiff, and  that  the  receipt  by  the  defendant  was 
as  agent  for  the  wife,  in  order  to  give  a  discharge 
to  the  executors : — Held,  that  the  plea  was 
good,  admitting  a  receipt  of  the  money  prim& 
facie  to  the  use  of  the  husband,  and  avoiding  it 
by  shewing  that  in  equity  the  receipt  was  on 
trusts  in  which  the  husband  took  no  interest, 
thereby  sufficiently  negativing  any  marital  right 
arising  on  -her  death.  Slower  v.  Cottrellj  6 
El.  k  Bl.  497  ;  26  L.  J.,  Q.  B.  7  ;  2  Jur.,  N,  S. 
1046. 

Held,  also,  that  the  replication  was  good  as 
shewing  a  prior  equitable  assignment  for  the 
husband's  benefit.    lb, 

25.  AaAiNST  Stakeholdebs,  Tbustebs, 
Bailees  and  Othebs. 

Stakeholders.] — An  action  will  not  lie  between 
two  parties  who  have  by  consent  deposited 
money  with  a  stakeholder,  unless  it  is  proved 
that  the  defendant  refused  to  permit  the  plaintiff 
to  receive  the  money.  Hobson  v.  Hall,  Peake. 
127. 

In  order  to  recover  a  share  of  a  stake  from  a 
stakeholder,  the  plaintiff  must  shew  his  exact 
proportion  of  the  sum  deposited.  Jlobson  v. 
Andrade,  2  Chit.  263  ;  1  Stark.  372. 

The  particulars  stated  the  cause  of  action  to 
be  for  the  amount  of  stakes  deposited  in  the 
defendant's  hands  by  the  plaintiff  and  B.,  and 
won  by  the  plaintiff  of  R. : — Held,  that  he  could 
not  recover  the  amount  of  his  own  stake,  on  proof 
that  he  had  re-demanded  it  from  the  d^endant 
before  it  was  paid  over.  Davenport  v.  Davies, 
1  M.  &  W.  570. 

Where  money  in  litigation  between  two  parties 
has  by  mutual  consent  been  paid  over  to  a  trustee 
in  trust  for  the  party  entitled,  it  can  only  be 
sued  for  and  recovered  from  the  stakeholder  by 
the  party  entitled  to  it,  and  not  from  the  original 
party  who  was  indebted,  though  he  agreed  to 
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waive  all  objections  \o  f onn.  Xer  v,  Oshome,  9 
East,  378. 

By  an  agreement  A.  undertook  to  procure  for 
*  B.  a  licence  for  an  hotel,  then  in  the  occupation 
of  B.,  or  to  forfeit  a  sum  of  money  deposited  with 
a  stakeholder.  Notice  was  given  to  both  to 
attend  before  the  magistrates  on  the  licensing- 
day  ;  but  B.  would  not  attend,  and  the  licence 
was  refused  : — Held,  that  B.  could  not  maintain 
an  action  for  the  deposit.  Bryant  v.  Beattie^ 
4  Bing.  N.  C.  254 ;  6  Scott,  761 ;  1  Am.  66  ;  2 
Jur.  276. 

A.  took  from  the  Board  of  Works  a  piece  of 
ground  at  Westminster  for  the  erection  of  gal- 
leries at  the  king's  coronation,  and  underlet  part 
of  it  to  B.  on  the  same  terms.  The  rent  was  paid 
by  B.  to  A.,  who  deposited  it  in  the  hands  of  his 
bankers,  with  a  condition,  that  if  the  coronation 
did  not  take  place,  and  the  rent  wns  in  conse- 
quence remitted  by  the  Board  of  Works,  the 
money  was  to  be  returned  to  B.  The  coronation 
took  place  ;  but,  in  consequence  of  the  specula- 
tion being  unprofitable  to  the  parties,  the  crown 
remitted  the  whole  rent  to  A.,  who  refused  to 
return  the  money  paid  him  by  B. : — Held,  that 
B.  might  maintain  an  action  for  money  had  and 
received  against  the  bankers  as  stakeholders. 
Trvgeott  v.  Marsh,  2  D.  &  R.  712. 

In  an  action  to  recover  sums  deposited  with 
the  defendant,  as  the  treasurer  of  a  money  club, 
it  appeared  that  the  money  had  been  deposited, 
not  by  the  plaintiff,  but  by  his  son,  a  minor,  who 
was  a  member  of  the  club,  and  who  had  made 
several  payments  himself,  but  had  afterwards 
run  away  from  his  service,  and  the  pajrments 
were  then  continued  by  his  sister,  from  money 
furnished  by  her  mother.  There  was  no  evidence 
that  the  defendant  knew  anything  of  the  plain- 
tiff : — Held,  that  the  proper  question  for  the 
jury  was,  whether  there  was  any  privity  of 
contract  between  the  defendant  and  the  plaintiff; 
and  that  a  direction,  that  if  the  money  deposited 
was  the 'money  of  the  plaintiff  he  was  entitled 
to  recover,  was  wrong.  Muck  v.  Siddavoay,  15 
L.  J.,  Q.  B.  359. 

A.,  a  subscriber  to  a  lottery  for  the  Derby 
stakes  established  by  the  defendant,  drew  a 
ticket  and  sold  it  to  the  plaintiff.  The  agree- 
ment was,  that  the  holders  of  the  tickets  having 
on  them  the  names  of  the  first  and  second  horses 
should  have  prizes.  The  ticket  which  A. 
drew  had  on  it  the  name  of  the  second  horse. 
The  defendant  had  no  notice  of  the  transfer  of 
the  ticket  to  the  plaintiff  till  after  the  race  was 
run  : — Held,  that  the  plaintiff  could  not  main- 
tain an  action  for  money  had  and  received 
against  the  defendant.  Jonet  v.  Carter,  8  Q.  B. 
134  ;  15  L.  J.,  Q.  B.  96  ;  10  Jur.  33. 

A  dispute  having  arisen  as  to  whether  B.  was 
entitled,  in  respect  of  200  shares,  to  be  registered 
as  a  shareholder  in  a  company,  it  was  arranged 
between  him  and  the  company  that  he  should 
deposit  4002.,  on  account  of  such  shares,  with 
the  secretary,  which  was  to  be  repaid  if  B.  failed 
to  make  out  his  claim.  The  following  minute 
of  the  transaction  was  made  by  the  defendant: — 
"  26th  April,  1838.  E.  C.  R.  Company.  B.  has 
deposited  with  me  400Z.,  on  account  of  200  shares, 
for  which  he  claims  to  be  registered,  on  condition 
that  B.  is  to  accept  back  the  money  so  deposited, 
if  he  cannot  substantiate,  to  the  satisfoction  of 
the  board  of  directors,  his  claim  to  be  registered 
for  the  same.  (Signed)  J.  C.  N.,  Secretaiy," 
The  4002.  being  paid  to  the  secretary  in  a  cheque, 


he  paid  it  into  his  bankers',  on  his  private  account. 
He  quitted  the  employment  of  the  company  in 
February,  1839.  B.  was  never  registered  in  the 
books  as  a  shareholder : — Held,  first,  that  an 
action  for  money  had  and  received,  and  which 
was  not  commenced  until  more  than  two  years 
after  the  money  was  so  deposited,  was  rightly 
brou^t  against  the  secretary  ;  and  secondly, 
that  B.  was  enfitled  to  recover  tha  4002.  without 
shewing  that  he  ever  attempted  to  substantiate 
his  claim>  to  be  registered  as  a  shareholder. 
Baird  v.  Robertson,  1  M.  &  G.  981. 

On  a  sale  of  premises  by  auction,  the  memor- 
andum of  agreement  to  purchase  and  sell  was 
signed  by  the  auctioneer  as  agent  for  the  pui^ 
chaser,  and  by  the  vendor's  attorney  subscribing 
himself  as  *^  agent  for  the  said  S.  8.,  the  vendor." 
The  purchaser  paid  his  deposit  to  the  attorney, 
who  gave  a  receipt,  signed  by  himself,  as  ^  agent 
for  S.  S."  The  sale  going  off  through  the  vendor's 
default,  and  the  deposit-money  not  being  re- 
turned : — Held,  that  the  purchaser  could  not 
bring  an  action  for  it  against  the  attorney,  for 
that  he  was  not  a  stakeholder,  but  mercly  the 
vendor's  agent,  and  payment  of  the  deposit  to 
him  was  payment  to  the  vendor.  Bam/ord  t. 
Shuttleicorth,  11  A.  &  E.  926. 

A  party  who  repudiates  a  wager  before  the 
result  of  it  is  ascertained  is  not  precluded  from 
recovering  his  deposit  from  the  stakeholder  by 
8  &  9  Vict.  c.  109,  s.  18,  which  avoids  contracts 
by  way  of  gaming  and  wagering,  and  prohibits 
the  maintenance  of  an  action  for  the  recovery 
of  money  won  upon  any  wager,  or  deposited  in 
the  hands  of  a  stakeholder  to  abide  the  event  of 
any  wager.  Martin  v.  Ileioson,  10  Ex.  737  ;  24 
L.  J.,  Ex.  174  ;  1  Jur.,  N.  S.  214. 

Trustees.] — Where  money  is  paid  into  the 
hands  of  a  trustee  for  a  specific  purpose,  it  can- 
not be  recovered  back,  until  it  is  shewn  that  the 
trust  is  closed,  and  that  a  balance  is  left.  Que 
V.  Roberts,  Holt,  500. 

The  defendant's  son  agreed  to  communicate  to 
the  plaintiff  a  secret  for  a  dye,  and  the  plaintiff 
agreed  to  pay  him  252.  if  a  colour  should  be  pro- 
duced to  the  satis&ction  of  B.,  and  the  plaintiff 
handed  over  to  the  defendant  a  cheque  for  252.,  to 
be  paid  to  his  son  in  that  case ;  but  if  the  colour 
was  not  good,  the  money  was  to  be  returned.  On 
the  2nd  September  an  experiment  was  commenced 
as  to  the  dye,  and  on  the  third,  before  it  was  con- 
cluded, the  defendant  got  the  cheque  cashed ;  on 
the  4th  the  experiment  was  finished,  and  the  dye 
turned  out  a  failure,  and  was  disapproved  of  by 
B.  The  plaintiff  demanded  the  money  of  the  de- 
fendant, but  without  mentioning  the  decision  of 
B. : — ^Held,  that  he  must  be  nonsuited,  as  he  had 
no  cause  of  action  till  the  decision  of  B.  had  been 
communicated  to  the  defendant.  Wilkinson  y. 
Qodi-froy,  3  P.  &  D.  411 ;  9  A.  &  B.  536. 

Held,  also,  that  as  the  cheque  had  been  treated 
throughout  as  money,  the  defendant  had  not  com- 
mitted any  bi-each  of  his  duty  by  getting  it  cashed, 
so  as  to  make  him  liable  for  money  hod  and  re- 
ceived,   lb. 

By  the  deed  of  consecration  of  a  chapel  built 
by  subscription,  of  which  the  plaintiff  was  one  of 
the  founders,  the  chapel-wardens  for  the  time 
being  were  to  receive  the  pew-rents,  the  sorploa 
of  which,  after  payment  of  certain  expenses,  was 
to  go  towards  the  repayment  of  the  expense  of 
building  the  chapel.  S.  and  G.,  the  chapel- 
wardens  for  1838,  at  the  close  of  their  year  of 


£29 


MONEY  COUNTS— Motley  liad  and  Received. 


680 


office,  had  in  their  hands  a  Rtirplns,  payable  to 
the  plaintiif  as  one  of  the  founders.  The  plaintiJS 
and  the  defendant  were  the  succeeding  chapel- 
wardens.  6.  handed  over  the  money  to  the 
defendant,  together  with  his  accounts,  with  a 
direction  not  to  pay  it  over  to  the  plaintiff,  until 
the  determination  of  an  action  against  the  plain- 
tiif by  another  of  the  founders,  to  recover  back 
money  advanced  towards  the  plaintiff's  share  of 
the  expenses  of  building  of  the  chapel : — Held, 
that  the  plaintiff  could  not  sue  the  defendant  for 
the  amount  before  the  determination  of  that 
cause.    Sewell  v.  Raby,  6  M.  &  W.  22. 

Where  money  has  been  received  by  A.  upon 
trust  to  make  payments  of  an  unascertained 
amount,  and  to  pay  the  surplus  to  B.,  B.  cannot 
sac  A.  for  money  had  and  received  while  the 
trusts  remain  open.  Edwards  v.  Bates,  7  M.  & 
O.  590  ;  2  D.  &  L.  299  ;  8  Scott,  N.  R.  406  ;  13 
L.  J.,  C.  P.  156 ;  8  Jur.  639, 

D.  was  appointed  by  deed  by  the  plaintiff,  the 
mortgagor  of  an  estate,  and  P.,  the  mortgagee, 
the  receiver  of  the  rents  of  the  estate ;  and  by 
the  terms  of  the  deed  he  was,  after  allowing  for 
taxes  and  repairs,  to  hold  all  the  remaining  rents 
in  trust  for  certain  purposes ;  viz.,  first,  to  pay 
taxes ;  secondly,  the  costs  of  collection  ;  thirdly, 
a  commission ;  fourthly,  premiums  on  a  policy  of 
insurance ;  and  lastly,  to  apply  the  surplus  in  or 
towards  satisfaction,  on  the  6th  January  and  6th 
July  in  each  year,  of  the  accruing  interest  on  the 
principal  money  secured,  and  to  pay  the  ultimate 
surplus,  if  any,  to  the  plaintiff,  with  a  proviso, 
that  if,  on  the  6th  January  or  6th  July,  he  should 
have  rents  and  profits  in  hand,  it  should  be  lawful 
lor  him  to  retain  the  whole  or  part  for  the  pur- 
pose of  paying  the  premiums  in  that  year  on  the 
policy  of  insurance.  D.  did  not  execute  the  deed  : 
— H^d,  that  D.  was  not  bound  by  the  terms  of 
this  deed  to  pay  the  surplus  existing  on  each  6th 
January  and  6th  July  to  the  plaintiff ;  and,  there- 
fore, that  although  he  had  a  balance  in  his  hands 
on  either  of  those  days  after  payment  of  the  half- 
yearly  interest,  he  was  not  liable,  the  trust  still 
continuing,  to  be  sued  by  the  plaintiff  for  money 
had  and  received.  Bart  let  t  v.  Dimond,  14  M.  & 
W.  49  ;  14  L.  J.,  Ex.  372. 

Stock  was  bequeathed  in  trust  to  pay  H.,  a 
married  woman,  the  accruing  dividends  for  her 
sole  use,  her  receipts  to  be  the  only  good  dis- 
charges to  the  trustees.  The  trustees  received  a 
dividend,  and  informed  H.  that  the  sum  was 
lodged  with  their  agents,  and  would  be  paid  to 
her  on  her  signing  a  receipt,  and  on  execution 
by  her  and  her  husband  of  a  deed  prepared  under 
an  order  of  the  Court  of  Chancery  relating  to  the 
trust  affairs.  H.  and  her  husband  did  not  give 
the  receipt  or  sign  the  deed,  and,  the  dividend 
not  being  paid,  they  brought  an  action  for  money 
had  and  received : — Held,  that  tiie  deposit  with 
the  agents,  and  notice  to  H.,  were  not  such  an 
appropriation  and  admission  of.  a  balance  as  made 
the  amount  demandable  from  the  trustees  with- 
out giving  H.*s  receipt,  and  that  the  refusal  to 
give  such  receipt  justified  them  in  withholding 
the  dividend,  though  they  had  also  demanded,  as 
a  condition  of  payment,  execution  of  the  deed, 
which  they  had  no  right  so  to  enforce.  Bond  v. 
Xur$e,  10  Q.  B.  244 ;  16  L.  J.,  Q.  B.  196 ;  11  Jur. 
656.  • 

A  paper  as  follows :— '^  I  hold  of  M.  T.  87/.  to 
put  into  a  savings  bank  for  her,"  signed  and  dated, 
IS  evidence  of  a  legal  debt  of  372.  from  the  party 
signing  to  M.  T.,  the  money  not  hafing  been  put 


into  a  savings  bank,  but  partly  paid  to  the  use  of 
M.  T.,  and  does  not  shew  a  mere  trust ;  and  M.  T. 
may  recover,  though  parol  evidence  is  given  that 
the  party  signing  received  the  money  to  be  applied, 
at  his  discretion,  to  the  use  of  M.  T.  Remote  v. 
Haywardy  2  A.  &  £.  666. 

Bailees.] — An  action  for  money  had  and  re- 
ceived does  not  lie  against  the  bailee  of  a  bill  of 
exchange  not  due  at  the  time  of  action  brought, 
which  he  has  wrongfully  deposited  with  his  own 
bankers,  although  he  has  obtained  money  upon 
the  joint  credit  of  that  and  other  bills.  Atkins 
V.  Owen,  6  N.  &  M.  309.  See  Palmer  v.  Jarmain, 
2  M.  &  W.  282. 

A  sum  of  money  was  handed  by  the  plaintiff  to 
the  defendant  to  carry  to  a  particular  place,  and 
there  to  pay  to  a  certain  person  for  the  plaintiff. 
The  defendlant  took  the  money,  but  in  answer  to 
the  inquiries  of  the  plaintiff  on  the  subject,  said 
that  he  had  lost  it : — Held,  that  an  action  for 
money  had  and  received  was  maintainable  on 
proof  of  these  facts  merely ;  though  it  was  objected 
that  the  proper  form  of  action  was  a  special 
action  for  the  negligence.  Barry  v.  Roberts,  5 
N.  &  M.  669  ;  3  A.  &  E.  118  ;  1  H.  &  W.  242. 

Partners.]— i&d  Pabtnebship. 

Other  Persons.] — The  brokers  to  a  ship  charged 
their  employers  certain  sums  of  money  for  work 
done  to  their  ship  under  the  head  of  "stevedore." 
The  labour  of  a  stevedore  was  performed  by  a 
man  whom  they  employed,  and  to  whom  they 
paid  several  sums  of  money,  but  far  less  in 
amount  than  their  own  charges ;  the  shipowners 
were  aware  that  the  brokers  charged  them  more 
than  they  paid  the  workmen,  but  made  no  objec- 
tion, on  account  of  their  zeal  and  diligence : — 
Held,  that  one  of  the  workmen  under  such  cir- 
cumstances could  not  maintain  an  action  for  the 
larger  sums  received  by  the  brokers,  as  money 
received  to  his  use.  Wilson  v.  Cohen,  2  C.  &  P. 
363. 

The  plaintiff  authorized  the  defendant,  as  his 
broker,  to  negotiate  for  the  purchase  of  a  par- 
ticular ship  on  the  basis  of  an  offer  of  9,000Z.,  but 
eventually  the  ship  was  purchased  through  the 
defendant  for  9,250Z.  Prior  to  the  sale,  an 
arrangement  had  been  made  between  the  vendor 
and  a  broker,  S.,  that  if  S.  could  sell  the  ship  for 
more  than  8,500/.  he  might  retain  to  himself  the 
excess  ;  and  it  was  arranged  between  S.  and  the 
defendant,  without  the  knowledge  or  sanction  of 
the  plaintiff,  that  the  defendant  should  receive 
from  S.  a  portion  of  such  excess ;  and  accordingly 
the  defendant  received  2252.,  part  of  the  excess 
over  8,500Z.  On  discovering  this,  the  plaintiff 
brought  an  action  for  money  had  and  received 
for  the  2252.  In  addition  to  the  above  facts,  the 
jury  found  that  the  defendant  was  the  agent  of 
the  plaintiff  to  purchase  the  ship  as  cheaply  as 
she  could  be  got,  and  that  the  plaintiff  could  have 
got  her  cheaper  but  for  the  arrangement  between 
the  vendor  and  S. : — Held,  that  the  action  would 
lie.  Morison  v.  Thompson,  9  L.  R.,  Q.  B.  480 ;  43 
L.  J.,  Q.  B.  215  ;  30  L.  T.  869  ;  22  W.  R.  859. 

Three  shipbrokers  agreed  in  writing  -with  a 
shipowner  to  freight  his  vessel  at  a  certain  com- 
mission, dividing  profits  of  commission.  One  of 
the  brokers  alone  paid  and  received  money  on 
account  of  the  ship ;  and  delivered  to  the  owners 
an  account,  charging  a  liquidated  sum  for  com- 
mission.   The  owner  acquiesced  in  the  accuracy 
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of  the  account,  but  objected  to  the  charge  for 
commission,  but  which  the  broker  retained  in 
his  hands.  There  was  no  adjustment  of  account 
between  the  brokers  : — Held,  that  an  action  for 
money  had  and  received  would  not  lie  by  the  two 
brokers  against  the  third  for  their  share  of  the 
commission.    Borill  v.  Hammond,  9  D.  &  K.  186. 

Where  agents  in  £ngland  effected  a  policy  of 
insurance  for  a  correspondent  abroad,  on  which 
a  loss  happened,  and  he  drew  a  bill  upon  them, 
which  was  presented  for  acceptance  by  an  in- 
dorsee, but  they  said  they  could  not  accept  it, 
having  no  funds  in  hand,  but  that  on  a  settle- 
ment taking  place  with  the  underwriters  it 
should  be  paid  : — Held,  that  after  they  had 
received  a  sum  from  the  underwriters  less  than 
the  amount  of  the  bill,  it  might  be  recovered 
from  them  by  the  indorsee  as  money  received  to 
his  use.    Langston  v.  Comvy,  4  Camp.  176. 

A.,  a  manufacturer,  contracted  with  B.,  C, 
and  D.,  who  were  partners,  occupying  a  mill, 
the  property  of  B.,  for  the  drying  of  his  wool  in 
a  room  in  the  mill.  B.,  C,  and  D.  effected  an 
insurance  on  the  mill,  covering  wool  in  the 
room.  D.  retired  from  the  partnership,  after 
which  C.  and  D.  had  no  interest  in  the  room. 
B.  and  C.  effected  another  insurance,  also  cover- 
ing goods  in  the  room.^  A  dissolution  of  partner- 
ship took  place  between  B.  and  C,  which  was 
not  communicated  to  A.,  and  C.  aftenvards 
effected  an  insurance  in  his  sole  name  ;  and  A.'s 
wool  being  damaged  by  fire,  the  insurance  office 
paid  the  proceeds  of  the  damaged  wool  to  A., 
and  the  amount  of  loss  on  the  wool,  to  the 
extent  of  the  sum  insured  thereon,  to  C.  Similar 
losses  had  been  paid  by  the  partnership  to  A., 
under  the  former  policies  : — Held,  that  as  it  was 
.not  shewn  that  B.  had  authorized  the  effecting 
of  the  then  policy,  or  that  the  partnership  was 
bound  to  insure,  an  action  for  money  had  and 
received  could  not  be  maintained  by  A.  against 
B.  and  C.  jointly.  Armitage  v.  Winterhottom, 
1  M.  &  G.  130  ;  1  Scott,  N.  R.  23. 

R.,  possessed  of  a  licensed  house,  mortgaged 
the  premises,  together  with  the  licence.  After 
the  licence  had  been  suspended  for  irregular 
conduct  on  the  part  of  R.,  the  mortgagee  sold 
the  premises,  under  a  power  of  sale  contained  in 
the  deed.  The  defendant,  the  assignee  of  R., 
who  had  in  the  meantime  become  banki'upt, 
obtained  a  new  licence  in  the  name  of  the  pur- 
chaser, for  which  the  latter  paid  him  1 50/. : — 
Held,  that  this  was  not  money  had  and  received 
to  the  use  of  the  plaintiffs.  Manifold  v.  Morris, 
7  Scott,  404 ;  5  Ring.  N.  C.  420 ;  2  Arn.  19  ; 
3  Jur.  362. 

The  plaintiff,  having  married  a  lady  possessed 
of  funded  property,  to  which  she  was  entitled 
by  the  settlement  on  her  marriage  with  a  former 
husband,  they  employed  the  defendant  to  dispose 
of  it,  and  out  of  the  proceeds,  first,  to  pay  off  a 
mortgage  of  the  former  husband,  and  then  to  pre- 
pare a  settlement  of  the  residue,  the  interest  to  be 
secured  for  the  wife  for  life,  with  remainder  to 
the  plaintiff  for  life  if  he  survived  her,  with 
reversion  to  her  children ;  the  defendant  and 
two  other  persons  to  be  trustees : — Held,  that 
although  the  defendant  had  paid  over  to  the 
plaintiff  certain  sums  out  of  the  proceeds  of  the 
sale  (after  payment  of  the  mortgage),  the  plain- 
tiff could  not  sue  him  for  the  residue,  as  money 
bad  and  received  to  his  use.  Mileham  v.  Eicke, 
3  M.  &  W.  407  ;  1  H.  &  H.  102. 

A.,  B.,  and  C.,  being  separate  traders,  agreed 


to  a  joint  speculation  in  importing  com.  The 
agent  for  buying  the  com  abroad  knew  that  the 
speculation  was  on  the  joint  account  of  A.,  B., 
and  C,  and  was  to  consign  to  A.,  drawing  on 
him  at  two  or  three  montlis.  Com  was  bought, 
and  bills  for  the  value  drawn  on  and  accepted 
by  A.,  payable  at  a  bankers'  in  London,  the  cor- 
respondents of  the  plaintiffs,  who  were  bankers 
at  Hull.  A.  had  a  banking  account  with  the  . 
latter,  who,  being  in  the  habit  of  paying 
his  acceptances  at  the  house  of  their  London 
correspondents,  paid  the  above  among  other 
acceptances,  not  then  knowing  of  the  joint 
speculation  of  A.,  B.,  ahd  C.  A,,  by  way  of 
part  security  to  the  plaintiffs,  indoised  to  them 
two  accommodation  bills  drawn  by  himself  on 
B.  ;  these  were  unpaid,  and  A.  and  B.  became 
bankrupts  ;  C.  had  contributed  his  third  of  the 
purchase,  but  did  not  appear  to  have  known 
from  what  source  A.  obtained  his  funds  for  that 
purpose : — Held,  that  the  Hull  bankers  could 
not  recover  against  C,  as  for  money  lent,  or  had 
and  received,  the  amount  of  the  bills  drawn  by 
A.  on  B.,  though  they  had  given  A.  credit  for 
them  in  his  account,  as  partly  liquidating  their 
advances  to  pay  for  the  com  bought  for  A.,  B., 
and  C,  at  their  joint  profit  or  loss.  Smith  y. 
Craven,  1  Tyr.  308  ;  1  C.  &  J.  500. 

The  plaintiff  in  Calcutta  wrote  to  his  agent 
in  England,  to  transmit  to  him  a  sum  of  money 
through  the  defendants'  house,  to  be  placed  to 
his  credit  there.  His  agent  shewed  his  instruc- 
tions to  the  defendants,  and  paid  them  the 
money,  who  placed  it  in  their  books  to  the 
credit  of  their  correspondents  in  Calcutta,  and 
sent  them  a  letter  of  advice  to  account  for  it  to 
the  plaintiff.  Before  this  letter  reached  Calcutta 
their  correspondents  failed,  but  the  defendants 
had,  between  the  date  of  the  letter  and  the 
failure,  accepted  bills,  drawn  by  their  corre- 
spondents before  the  receipt  of  such  letter,  to  an 
amount  exceeding  the  money  paid  in  by  the 
plaintiff : — Held,  that  the  money  could  not  be 
recovered  from  the  defendants,  for  that  they  had 
done  all  they  were  instructed  or  were  bound  to 
do,  and  the  situation  in  which  they  stood  towards 
their  correspondents  had  been  thereby  altered. 
McCarthy  v.  Cblvin,  1  P.  &  D.  429  ;  9  A.  &  B. 
607. 

A  seizure  of  spirits  having  been  made  on  the 
plaintiffs'  premises  by  an  excise  officer,  and  a 
writ  of  appraisement  issued,  the  commissioners 
afterwards,  upon  the  application  of  the  plain* 
tiffs,  restored  the  spirits  to  them  at  the  appraised 
value,  under  an  agreement  that  ^Hhey  (the 
plaintiffs)  gave  up  all  claim  to  the  seizure,  and 
held  themselves  responsible  for  such  proceedings 
for  penalties  as  the  board  might  think  fit  to 
institute."  The  appraised  value  was  paid  by  the 
plaintiffs  to  the  defendant,  the  receiver-general 
of  excise.  Penalties  were  subsequently  recovered 
of  the  plaintiffs.  The  plaiuti^  then  gave  the 
defendant  notice  of  action,  and  re-demanded 
the  money : — Hdd,  that  the  plaintiffs  could  not 
recover  back  the  money  so  paid,  inasmuch  as  it 
was  paid  on  a  binding  agreement,  made  upon 
good  consideration,  whereby  the  plaintiffs  agreed 
that  it  should  not  be  recoverable  back ;  and 
further,  that  they  were  precluded  from  recover- 
ing by  the  provisions  of  lihe  7  &  8  Geo.  4,  c  53> 
s.  98  : — Held,  also,  that,  at  all  events,  the  action 
could  not  be  maintained  against  the  defendant. 
Inasmuch  as  the  money  was  received  by  him 
only  for  the  purpose  of  its  being  paid  over  puiv 
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Baant  to  act  of  parliament,  and  it  was  not  shewn 
that  it  remained  in  his  hands  till  he  had  notice 
to  retain  it.  Atlee  r.  Backhoftse,  3  M.  &  W.  633 ; 
1  H.  &  H.  135. 

26.   Pboov  of  Beceipt. 

The  defendant,  captain  of  the  plaintiff's  ship, 
drew  a  bill  on  the  plaintiff's  agent  for  expenses 
incurred  on  account  of  the  ship ;  and  the  plain- 
tiff's agent  having  paid  the  bill,  the  plaintiff 
afterwards  brought  an  action  for  money  had  and 
receiyed  to  his  use  against  the  captain  ;  and,  at 
the  trial,  proved  payment  only  of  the  bill  by  his 
agent,  without  giving  evidence  that  any  of  the 
aom  for  which  the  bill  was  drawn  had  ever 
reached  the  defendant's  hands  : — Held,  that  the 
bill  of  exchange  was  not  evidence  of  money  had 
and  received  to  the  plaintiff's  use.  Scott  v. 
MUler,  3  Bing.  N.  C.  811 ;  6  Scott,  11  ;  3  Hodges, 
169. 

By  5  &  6  Will.  4,  c.  76,  s.  48,  an  overseer 
n^lecting  to  sign  the  burgess  list  of  a  borough 
is  liable  to  a  penalty  of  50X,  to  be  recovered  by 
any  person  suing  within  three  calendar  months, 
and  the  money  so  recovered,  after  payment  of 
the  costs  and  expenses  attending  the  recovery,  is 
to  be  paid  and  apportioned,  one  moiety  to  the 
person  suing,  and  the  other  moiety  to  the 
treasurer  of  the  borough.  The  defendajit  re- 
covered a  penalty  against  an  overseer  with  taxed 
coats,  as  between  party  and  party,  and  received 
the  amount : — Held,  that  in  an  action  against 
the  defendant  by  the  corporation  for  money  had 
and  received,  it  was  sufficient  primft  facie  for 
the  corporation  to  prove  the  recovery  and  receipt 
of  the  penalty  and  the  taxed  costs ;  and  that,  in 
default  of  proof  by  the  defendant  of  extra 
expenses,  the  corporation  was  entitled  to  a 
verdict  for  half  the  penalty.  Hanmch  (^Mayor, 
4fr.)  V.  (?aiU,  5  EL  &  Bl.  182 ;  1  Jur.,  K  S. 
708. 

Upon  the  reading  of  the  will  of  A.  in  the 

gresence  of  her  family,  B.,  who  had  resided  with 
er,  produced  a  parcel  containing  bank  notes,  and 
stated  that  A.  had  given  it  to  her  about  a  fortnight 
before  her  death ;  upon  which  C,  the  brother  of 
B.,  took  up  the  notes,  and  said  that  he  would 
keep  them  until  B.  required  them,  or,  as  stated 
by  other  witnesses,  until  the  claims  of  the 
executors  were  disposed  of  : — Held,  that  in  an 
action  by  B.  against  C.  for  money  had  and 
received,  evidence  of  what  had  been  stated  by  B. 
was  admissible  to  shew  her.  title  to  the  notes. 
Jffayilijf  v.  Gymer,  3  N.  a&  M.  479 ;  1  A.  &  E. 
162. 

Held,  also,  that  such  statement,  coupled  with 
evidence  of  possession,  of  B.'s  conduct  at  the 
time  of  the  reading  of  the  wUl,  of  her  having 
told  her  sister  some  days  before  the  death  of  A. 
of  the  gift  having  been  made  to  her,  and  of  the 
circumstance  of  other  money  of  A.'s  being 
untouched,  although  B.  had  had  opportunities 
of  possessing  herself  dishonestly  of  the  notes, 
was  sufficient  evidence  to  go  to  the  jury,  upon  a 
question  raised  whether  B.  was  justly  entitled  to 
the  notes.    lb. 

The  executor  of  B.,  the  survivor  of  A.  and  B., 
hadf  by  instituting  legal  process,  obtained  pay- 
ment of  a  promissory  note,  purporting  to  be 
payable  to  A.  and  B.  The  administrator  of  A. 
brought  an  action  for  money  had  and  received, 
and  adduced  evidence  to  shew  that  the  note  had 
been  made  payable  to  A.  and  had  been  altered 


so  as  to  make  it  payable  to  A.  and  B. : — Held, 
that  there  was  no  evidence  to  go  to  the  jury  in 
support  of  the  count  for  money  had  and  roceived 
to  the  use  of  the  administrator,  because,  assuming 
his  case  to  be  correct,  the  money  was  not  received 
in  discharge  of  the  genuine  note  which  belonged 
to  him.  Va'ughan  v.  Matthews,  13  Q.  B.  187  ;  18 
L.  J.,  Q.  B.  191  ;  13  Jur.  470. 

Whero  a  party  sued  for  money  had  and  received,, 
rested  his  defence  on  his  having  obtained  the 
money  bond,  fide,  in  satisfaction  of  an  equitable 
claim,  and  the  plaintiff,  at  the  trial,  merely 
endeavoured  to  impeach  the  fairness  of  the 
receipt,  and  the  claim  generally,  aiid  the  jury 
found  for  the  defendant ;  the  court  rofused  to 
entertain  a  motion  for  a  new  trial,  made  on  the 
ground  that,  admitting  the  fairness  of  the 
transaction,  the  defendant  appeared,  upon  the- 
plaintiff's  case  at  the  trial,  to  be  not  entitled  to 
retain  more  than  a  part.  Moore  v.  Eddotoes,  2 
A.  k  £.  133. 

Where  an  action  was  brought  in  the  name  of 
A.  against  B.  on  a  bill  of  exchange,  but  it 
appeared  that  C,  the  drawer  of  the  bill,  was  the 
real  plaintiff,  and  that  A.  only  lent  his  name^ 
because  G.  was  unwilling  that  his  should  appear, 
and  that  A.  gave  no  instructions  to,  and  had  no 
communication  with  the  attorney ;  and  the 
attorney  received  a  sum  of  money  from  B.,  on 
the  settlement  of  that  action  : — Held,  in  an  action 
by  A.  against  the  attorney  to  recover  such  sum,, 
the  jury  having  found  that  it  was  received  for  C 
and  not  for  A.,  that  the  plaintiff  could  not 
recover.  Clarh  v.  Dignamj  3  M.  &  W.  478  ;  1 
H.  &  H.  166  ;  2  Jur.  419. 

An  action  for  money  received  for  the  use  of  a 
plaintiff  cannot  be  maintained  unless  there  has 
been  an  actual  receipt  of  money  by  the  defendant,, 
or  something  equivalent  to  it,  or  unless  the 
defendant  is  estopped  by  representations  made 
to  the  plaintiff  from  denying  the  receipt.  Prince 
V.  Oriental  Bank  Corporation,  3  App.  Gas.  326  ;. 
47  L.  J.,  P.  G.  42  ;  38  L.  T.  41  ;  26  W.  R.  543. 


IV.    ACGOUNT    STATED. 
1.  What  Amounts  to, 

A  plaintiff  cannot  recover  on  an  account  stated,, 
without  shewing  some  item,  to  a  specific  amount, 
agreed  upon  as  due,  though  a  sin^e  item  would 
be  sufficient.  Lane  v.  Ilill,  18  Q.  B.  252 ;  21 
L.  J.,  Q.  B.  318  ;  16  Jur.  496  ;  8,  P.,  Highmore  v. 
Prtmroie,  5  M.  &  S.  65  ;  Ktrton  v.  Wood,  1  M.  & 
Bob.  253. 

In  order  to  support  an  account  stated,  there 
must  be  an  admission  of  a  debt  due.  Lemere  v» 
Elliott,  6  H.  &  N.  656  ;  30  L.  J.,  Ex.  350  ;  7  Jur.^ 
N.  S.  1206  J  4  L.  T.  304. 

Therefore  where  a  defendant  verbally  agreed 
to  purchase  of  the  plaintiff  the  lease  and  goodwill 
of  his  premises,  and  on  being  asked  for  a  deposit, 
gave  an  I  O  U  for  25/.,  but  afterwards  refused  to 
complete  the  purchase  : — Held,  that  the  I  O  U 
was  evidence  of  an  account  stated.    Ih, 

There  must  be  an  acknowledgment  of  a  sub«- 
sisting  debt.  Tucker  v.  Ba/rrow,  1  M.  &  B.  518  ; 
7  B.  &  G.  623  ;  M.  &  M.  139  ;  3  G.  &  P.  85, 89. 

The  plaintiff  demanded  40/.  upon  an  agreement 
by  the  defendant,  an  incoming  tenant,  to  pay  for 
growing  crops  ;  he  offered  to  pay  17/. : — Held, 
no  evidence  to  support  an  account  stated.  Way^ 
man  v.  Hilliard,  7  Bing.  101  ;  4  M,  &  P.  729. 

Whether  a  conversation  between  the  defendant 
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And  a  witness  is  sufficient  to  entitle  a  plaintiff  to 
recover  on  an  account  stated^  is  a  question  of  law 
and  not  of  fact.  BUKop  v.  Chamhrey  3  C.  &  P. 
£5  ;  M.  &  M.  116. 

Where  A.  was  shewn  an  account,  and  he 
•objected  to  one  of  the  items,  but  made  no 
remark  with  respect  to  the  rest : — Held,  evidence 
of  an  account  stated  by  him  of  the  items  of 
Ihe  account  to  which  no  objection  was  made. 
Chisman  v.  Count,  2  M.  fc  G.  317  ;  2  Scott, 
2^.  R.  669. 

An  offer  to  pay  a  sum  less  than  the  sum 
•claimed,  if  not  accepted,  is  no  evidence  against 
A  defendant  for  the  larger  sum  on  an  account 
«tated.  Atkinson  v.  Woodall,  31  L.  J.,  M.  C. 
174. 

A  landlord  being  in  possession  of  premises 
lately  held  by  his  insolvent  tenant,  in  which 
were  fixtures  belonging  to  the  latter,  agreed  to 
give  up  possession  on  his  assignees  paying  7/.  for 
the  rent  due.  They  entered  and  sold  the  fixtures, 
but  no  occupation  by  them  was  proved : — Held, 
that  the  IL  could  not  be  recovered  on  an  account 
stated,  the  agreement  to  pay  that  sum  not  being 
bottomed  on  any  previous  transaction  between 
the  parties.  Clarke  v.  Webb,  1  C,  M.  &  R.  29  ; 
2  D.  P.  C.  671  ;  4  Tyr.  673. 

An  admission  by  a  defendant,  that  so  much 
was  agreed  to  be  paid  to  the  plaintiff  for  the  sale 
•of  standing  trees,  made  after  the  trees  had  been 
felled  and  taken  away  by  the  defendant,  wiU 
support  an  account  stated,  though  not  for  goods 
sold  and  delivered.  Knowles  v.  Michel,  13  East, 
249;  S,  P.,  Pinchon  v.  Chilcott,  3  C.  &  P. 
236. 

In  an  action  for  goods  sold,  and  on  an  account 
stated,  to  recover  the  value  of  growing  poles  pur- 
chased from  the  plaintiff  by  the  defendant,  and 
jvfterwards  carried  away  by  him  ;  it  appe.ired 
that,  at  the  time  of  the  bargain,  some  memor- 
anda in  writing  had  been  made,  but  which  were 
neither  stamped  nor  signed  by  the  parties ;  and 
that  the  defendant,  after  the  poles  were  carried 
4iway,  admitted  that  a  balance  was  due  to  the 
plaintiff,  who,  under  these  circumstances,  was 
nonsuited  : — Held,  that  such  nonsuit  was  proper, 
AS  it  was  not  proved  that  the  defendant  had 
admitted  a  precise  and  definite  sum  to  be  due  to 
the  plaintiff ;  and,  therefore,  that  he  could  not 
recover  on  the  account  stated,  without  reference 
to  the  memoranda,  which  wei'e  not  admis- 
fiible.  Teall  v.  Avty,  4  Moore,  542  ;  2  B.  &  B. 
i)9. 

A  qualified  acknowledgment  of  a  sum  due 
to  the  plaintiff  will  not  entitle  him  to  recover 
-on  an  account  stated.  Bvans  v.  Verity,  R.  &  M. 
230. 

An  acceptor  of  a  bill  of  exchange,  on  applica- 
tion to  him  for  payment,  answered  that  the  bill 
had  been  altered  as  to  the  acceptance,  by  being 
made  payable  at  a  particular  place ;  that  he 
i^ever  made  it  payable  there,  nor  elsewhere  than 
at  his  own  house  ;  and  that  he  should  take  such 
.steps  as  the  law  would  authorize  on  the  subject ; 
that  he  had  been  prepared  for  payment,  and 
the  party  might  have  had  the  money  by  calling 
:at  his  house  : — Held,  that  this  was  no  acknow- 
ledgment of  a  subsisting  debt  Calvert  v.  Baker, 
4  M.  &  W.  417 ;  1  H.  &  H.  404  ;  7  D.  P.  C.  17 ; 
2  Jur.  1020. 

The  defendant  agreed  to  buy  a  piece  of  land, 
.and  to  pay  the  purchase-money  on  the  Ist 
January,  1845,  and  the  plaintiff  agreed,  upon 
payment  of  the  purchase-money,  to  convey  the 


land  to  the  defendant.  The  plaintiff,  in  support 
of  an  account  stated,  put  in  a  document,  dated 
the  19th  Januaiy,  1849,  in  these  terms : — '*  I 
acknowledge  the  above  account  to  be  correct, 
the  amount  owing  by  me  as  cash  the  12th 
January,  1849,  being  l,063Zw  7*.  Id,"  Signed  by 
the  defendant.  The  jury  found  a  verdict  for 
the  plaintiff : — Held,  that  the  defendant  became 
bound  to  pay  the  purchase-money  on  the  Ist 
of  January  without  a  conveyance,  and  that  the 
plaintiff  was  entitled  to  recover  upon  the  ac- 
count stated.  Yates  v.  Gardiner,  20  L.  J.,  Ex. 
327. 

In  an  action  by  an  attorney  for  business  for 
which  no  signed  bills  have  been  delivered,  an 
admission  by  the  defendant,  in  an  examination 
before  the  commissioners  under  a  commission  of 
bankruptcy  since  superseded,  that  the  sum 
claimed  was  due,  is  not  sufficient  evidence  of  an 
account  stated.  Eicke  v.  Nokes,  4  M.  &  Scott, 
585  ;  1  M.  &  Rob.  359. 

A  member  of  a  banking  company  wrote  to  the 
manager  of  it,  respecting  a  mistake  which  had 
been  made,  in  not  debiting  his  account  and 
crediting  the  bank  for  the  payment  of  the 
several  calls  due  from  him,  and  added,  "•  Please 
debit  me  with  the  amount  of  the  calls  due  on 
my  200  shares.  I  think  it  will  be  500Z.,  the 
second  call,  on  the  first  hundred  shares ;  and 
1,000Z.  on  the  two  calls  on  the  second  hundred 
shares ;  and  advise  me  in  a  private  letter.  Tour 
bank  ^all  be  credited  here  upon  that  date." 
To  this  letter  no  answer  was  sent : — ^Held,  not 
sufficient  evidence  of  an  account  stated.  Hughes 
V.  TJiorpe,  5  M.  &  W.  656.  And  see  Newhall  v. 
Holt,  6  M.  &  W.  662. 


2.  Where  a  Deed  Exists  ob  has  been 

Executed. 

Where  money  is  secured  by  a  deed,  and  a 
balance  is  struck  for  the  purpose  of  ascertaining 
how  much  remains  due  thereon,  and  the  obligor 
admits  the  correctness  of  the  account,  and  pro- 
mises to  pay  it,  an  action  on  an  account  stated 
will  not  lie,  but  the  action  must  be  brought  on 
the  deed.    Middleditch  v.  EllU,  2  Ex.  523. 

In  an  action  for  dividends  sold  and  assigned 
it  appeared  that  the  plaintiff,  being  entitl&i  to 
the  (^vidends  on  bank  stock,  agreed  to  sell  them 
to  the  defendant  for  175Z.  After  the  baigain 
was  made,  it  was  found  that  the  stock  was 
standing  in  the  name  of  the  accountant-general, 
and  that  it  required  an  order  of  the  court  to 
enable  the  defendant  to  receive  the  dividends. 
It  was  then  agreed  that  the  deed  of  transfer 
should  be  executed,  and  the  question  as  to  the 
costs  of  obtaining  the  order  should  be  referred  to 
two  solicitors.  The  deed  was  accordingly  exe- 
cuted, and  1257.  paid  by  the  defendant  to  the 
plaintiff  at  the  time  of  its  execution.  The  deed 
stated  that  the  whole  purchase-money  was  paid, 
and  released  it,  but  in  pursuance  of  a  previous 
arrangement  the  defendant  retained  50Z.  to  abide 
the  event  of  the  reference.  The  plaintiff^s  evi- 
dence consisted  of  a  paper  signed  by  the  defen- 
dant, in  which  credit  was  given  for  1252.  and 
50Z.  stated  as  remaining  due.  The  defendant 
gave  in  evidence  the  dc^  of  transfer,  and  also 
an  agreement  signed  by  the  parties  at  the  time 
of  signing  the  paper,  to  refer  the  question  as  to 
the  costs,  and  an  arrangement  whereby  the  502. 
was  to  abide  the  decision  of  that  question; — 
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Held,  that  the  plaintiff  coald  not  recover  the 
remainder  of  the  purchase-money,  inasmuch  as 
there  was  no  debt  until  the  deed  was  executed, 
and  upon  its  execution  the  debt  was  released, 
and  that  there  was  no  evidence  of  an  account 
stated.  Baker  v.  Ifrard,  5  Ex.  959  ;  20  L.  J., 
Ex.444. 

3.  Consideration  to  Support. 

A  plaintiff  was  allowed  to  recover  on  a  subse- 
quent promise,  under  a  count  on  an  account 
stated,  where  the  original  agreement  was  void  by 
the  Statute  of  Frauds.  Sm^o  v.  Deane^  4  Bing. 
459  ;  1  M.  ft  P.  227  ;  3  C.  &  P.  170. 

An  agreement  respecting  the  transfer  of  an 
interest  in  land,  required  by  the  Statute  of 
Frauds  to  be  in  writing  and  signed,  cannot  be 
enforced  by  an  action  upon  the  agreement 
against  the  transferee  for  the  stipulated  con- 
sideration, notwithstanding  that  the  transfer 
has  been  effected,  and  nothing  remains  to  be 
done  but  to  pay  the  consideration ;  but  when, 
after  the  traxuler  the  transferee  admits  to  the 
transferor  that  he  owes  him  the  stipulated  price, 
the  amount  may  be  recovered  as  money  due 
upon   an  account   stated.      Choking  v.  Ward, 

1  C.  B.  858  ;  15  L.  J.,  C.  P.  246. 

A  plaintiff  put  in  evidence  an  account  signed 
by  the  defendant,  shewing  a  balance  of  321/.  5«. 
to  be  due.  The  first  item  in  this  account  was, 
**  To  principal  and  interest  of  old  account  with 
Dr.  J.  French,  transferred  as  per  letter,  146/. 
3#.  6d,*^  The  letter  was  as  follows  : — ^^  I  hereby 
acknowledge  to  have  received  from  J.  M.  French, 
Bsq.,  321/.  6s.,  and  should  I  die  during  my 
absence  from  England,  or  at  any  time  before 
the  said  debt  is  liquidated,  it  is  my  desire  that 
he  should  be  paid  out  of  whatever  property  I 
might  possess  at  the  time  of  my  death,  with 
legal  interest  on  the  same  :*' — Held,  that  the 
plaintiff  was  not  entitled  to  recover  the  146/. 
3f.  6d.f  the  evidence  skewing  a  mere  promise, 
without  consideration,  to  pay  the  debt  of  a  third 
person.    lycnek  v.  French,  3  Scott,  N.  R.  121 ; 

2  H.  &  O,  644  :  5  Jur.  410. 

A  widow,  being  pressed  to  pay  M.  a  debt 
owing  from  her  deceased  husband  to  the  deceased 
husband  of  M.,  signed  and  gave  to  M.*s  attorney 
the  following  note,  addressed  to  the  attorney : 
*'  I  beg  you  will  not  proceed  against  me  for  M. 
for  the  100/.  and  interest  which  I  owe  her ;  I 
will  pay  the  interest  amounting  to  9/.  due  on 
the  23rd  December,  and  the  principal  as  soon  as 
I  am  able : " — Held,  that  this  did  not  support  a 
count  for  money  found  to  be  due  from  the 
widow  to  M.  on  an  account  stated  between 
them.  Petch  v.  Lyon,  9  Q.  B.  147  ;  15  L.  J., 
Q.  B.  393. 

A  company  having  contracted  a  debt  with  the 
plaintiff,  and  the  debt  not  being  paid,  he  laid  an 
attachment  on  money  of  theirs  in  the  hands  of 
bankers.  While  the  attachment  was  in  force, 
the  defendant,  representing  himself  to  be  a 
director  of  the  company,  called  on  the  plaintiff*s 
attorney  for  the  purpose  of  making  an  arrange- 
ment about  the  debt,  when  it  was  agreed  that 
the  following  letter  should  be  written  by  the 
defendant  to  the  plaintiff,  which  was  accordingly 
done  :  ^'As  director  of  the  company,  I  have  to 
request  you  will  accept  50/.  on  account  of  your 
claim  of  116/.  19«.  7d.  against  the  company  ;  and 
in  consideration  of  your  withdrawing  the  attach- 
ment against  the  funds  of  the  company,  I  agree 


on  the  part  of  myself,  and  on  behalf  of  the 
other  directors,  to  pay  you  the  balance  of 
66/.  19#.  7d, :"— Held,  that  this  letter,  coupled 
with  the  facts,  was  evidence  of  an  account  stated, 
and  that  it  was  no  answer  to  shew  that  the 
defendant  was  not  a  member  of  the  company 
when  the  original  debt  was  contracted.  Barker 
V.  Birt,  10  M.  &  W.  61 ;  6  Jur.  736. 

A  plaintiff  signed  a  contract  of  sale  of  goods 
to  the  defendant ;  he  afterwards  sued  the 
defendant  for  a  sum  which  he  contended  was 
due  to  him  out  of  the  proceeds  of  the  goods  as  a 
balance,  after  repaying  t^e  amount  advanced  by 
the  defendant  on  their  security.  The  plaintiff 
gave  evidence  that  on  the  sum  being  demanded 
by  his  agent  as  the  balance  out  of  the  proceeds, 
the  defendant  admitted  the  correctness  of  the 
amount,  and  said  he  would  pay  it  over  : — Held, 
that  though  the  sale  was  absolute  in  law,  there 
was  evidence  that  it  was  accompanied  by  a  trust 
that  the  defendant  should  account  for  the 
proceeds,  and  that  the  facts  shewed  a  sufficient 
consideration  for  the  account  stated  by  the 
defendant  to  entitle  the  plaintiff  to  recover  the 
balance,  as  money  due  upon  an  account  stated. 
Howard  v.  Broumhiil,  2  C.  L.  R.  125  ;  23  L.  J., 
Q.  B.  23. 

A  plaintiff,  having  a  claim  for  work  and  ma- 
terials against  the  defendant,  to  the  amount  of 
67/.,  was  indebted  to  him  in  111/.  The  defen- 
dant, as  security  for  100/.,  held  an  equitable 
mortgage  upon  land  of  the  plaintiff.  The 
parties  having  met  together,  ascertained  the 
value  of  the  phiintiff's  interest  in  the  land  to  be 
70/. ;  and  it  was  verbally  agreed  that  the 
defendant  should  have  the  plaintiff^s  equity  of 
redemption,  and  that  the  plaintiff  should  be 
credited  with  70/.,  which  l^ing  added  to  the 
67/.,  the  debt  of  111/,  was  to  be  wiped  out,  and 
a  balance  of  26/.  left  in  his  favour  ;  but  it  was 
finally  agreed  that  it  should  be  taken  at  22/. 
The  plaintiff,  before  action,  sold  the  land  to  the 
dd!endant : — ^Held,  that  the  plaintiff  was  en- 
titled to  recover  the  balance  of  22/.  as  money 
due  upon  an  account  stated.  Laycock  v. 
Piekles,  4  B.  &  S.  497 ;  33  L.  J.,  Q.  B.  43  ;  10 
Jur.,  N.  S.  336  ;  9  L,  T.  378  ;  13  W.  R.  76. 

A  claim  which  is  absolutely  void  by  reason  of 
an  illegality  or  immorality  in  the  consideration, 
cannot  be  relied  on  in  support  of  a  count  upon 
an  account  stated.  Ktmnedy  v.  Broun,  13  C.  B., 
N.  S.  677  ;  32  L.  J.,  C.  P.  137 ;  9  Jur.,  N.  S. 
119  ;  7  L.  T.  626  ;  11  W.  R.  284. 

A  promise  by  a  client  to  pay  money  to  a 
counsel  for  his  advocacy,  or  for  other  services 
incidentally  connected  with  litigation,  whether 
made  before,  during,  or  after  the  litigation,  has 
no  binding  effect,  and  therefore  such  a  promise 
is  not  sufficient  to  support  an  account  stated. 

The  defendant  promised  the  plaintiff,  orally, 
that  if  certain  gooos  were  supplied  to  A.,  a  third 
party,  he  would  see  the  plaintiff  paid  for  them. 
The  pliuntiff  accordingly  supplied  the  goods,  and 
A.  left  the  country  without  having  paid  for 
them.  The  defendant  subsequently  orally 
acknowledged  his  liability  to  the  plaintiff  for 
the  price  of  the  goods  : — Held,  that  the  plaintiff 
was  not  entitled  to  recover,  upon  the  account 
stated  founded  upon  the  acknowledgment ;  for, 
although  the  admission  of  a  liability  to  pay  a 
liquidated  sum  is  primA  facie  evidence  of  an 
account  stated,  evidence  had  been  properly  given 
to  shew  the  nature  of  the  consideration  upon 
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which  it  was  fonnded  ;  and,  it  appearing  that  the 
Bum  acknowledged  was  not  the  subject  of  a  direct 
liability  from  the  defendant  to  the  plaintifE,  a 
Tcrdict  for  the  defendant  had  been  rightly- 
entered.  WUson  V.  Marshallf  2  Ir.  R.,  C.  L. 
356  ;  14  W.  R.  699— Ex.  Ch. 

Although  an  account  stated  may  be  founded 
upon  a  mere  equitable  liability,  it  must  be  a 
direct  liability  from  the  defendant  to  the  plaintiff. 
lb. 

The  circumstance  that  the  Statute  of  Frauds 
bars  a  party  from  recovering  upon  a  mere  parol 
contract  does  not  prevent  the  liability  created 
thereby  from  forming  a  good  ground  for  an 
action  founded  upon  a  subsequent  statement  of 
accounts  between  the.  parties.    lb, 

4.  Br  OB  AGAINST  WHAT   PEBSOKS. 

Agents.] — To  connect  B.  with  A.  who  had 
statS  an  account  with  the  plaintiffs  as  a  co- 
promisor,  it  was  shewn  that  they  were  the  trus- 
tees of  an  insolvent  estate,  in  respect  of  which 
the  debt  arose ;  that  A.  and  B.  were  at  the 
counting-house  of  the  plaintifiEs  on  several  occa- 
sions together  ;  and  at  a  meeting  of  the  creditors 
of  the  insolvent  estate,  the  amount  of  the  plain- 
tiff^s  debt  was  stated  by  one  of  the  defendants 
in  the  presence  of  the  other,  and  that  B.  had 
admitted  in  a  letter  that  there  was  a  debt  due 
to  the  plaintiflfe  : — Held,  that  the  jury  was  justi- 
fied in  coming  to  the  conclusion  that  A.,  in  stat- 
ing the  account  with  the  plaintiffs,  had  authority 
to  bind  B.  ChUrihan  v.  County  2  M.  &  G.  317  ; 
2  Scott,  N.  R.  569. 

In  order  to  constitute  an  account  stated,  the 
admission  of  liability  must  be  made  to  the  oppo- 
site party  or  his  agent.  Bates  v.  Toicnley,  2  Ex. 
152  ;  19  L.  J.,  Ex.  399  ;  12  Jur.  606. 

The  particulars  in  an  action  were.  "  to  a  beast 
■sold  and  delivered,  13?.  10»."  The  only  evidence 
was,  that  the  plaintiff  admitted,  in  a  conversa- 
tion with  a  third  person,  not  shewn  to  be  an 
agent  of  the  plaintiff,  that  he  owed  the  latter 
132. 10*. : — ^Held,  that  this  was  no  evidence  of  an 
account  stated,  and  that  it  was  not  evidence  on 
the  count  for  goods,  as  it  was  not  shewn  to  be 
applicable  to  the  particulars.  Breckon  v.  Smithy 
1  A.  &  E.  488. 

Ezeeutors.] — ^Among  the  papers  of  a  testator 
were  found  two  letters,  sealed  and  directed,  "  For 
G.,  my  late  servant."  G.  had  been  in  his  service 
as  housekeeper  for  some  years  before  his  death, 
but  had  left  him  for  some  time  previously  to  that 
event.  These  letters  contained  promissory  notes 
for  large  sums  of  money ;  and  one  of  the  letters 
stated,  that  the  testator  inclosed  200Z.  as  a  mark 
of  respect ;  and  the  other  letter  stated  that  the 
inclosed  was  for  her  long  and  faithful  services. 
G.  applied  to  the  executors  for  payment  of  the 
notes,  and  upon  seeing  the  notes  they  paid  her  a 
portion,  and  promised  to  pay  the  remainder,  but 
afterwards  refused  to  do  so  : — ^Held,  as  an  action 
was  not  maintainable  by  G.  upon  the  notes,  which 
were  in  effect  a  legacy,  and  an  informal  one,  in 
not  being  duly  attested  as  required  by  7  Will.  4 
&  1  Vict.  c.  26,  and  therefore  void,  that  the 
action  was  not  maintainable  on  an  account 
stated,  inasmuch  as  the  promise  of  the  executors 
was  made  on  a  supposed  debt  which  in  fact  was 
not  due.  Oough  v.  Findon  or  T^ndii,  7  Ex.  48 ; 
21  L.  J.,  Ex.  58. 

In  an  action  by  the  executors  of  the  payee  of  a 


note,  against  the  makers,  the  executors  proved 
the  note,  with  the  following  indorsement  upon 
it,  signed  by  the  makers  and  one  of  the  execu- 
tors : — ^**  Hull,  1838. — Memorandum,  that  the  sum 
of  11,  7$,  6<f.,  one  quarterns  interest,  was  paid  on 
the  within  note.  William  Purdon,  Thomas  Pur- 
don  : " — Held,  sufficient  evidence  of  an  account 
stated  with  the  executors,  without  any  proof  of 
the  time  of  the  testator*s  death.  Purdoft  v.  Pur- 
don, 10  M.  &  W.  562  ;  12  L.  J.,  Ex.  3. 

Hnsband  aad  Wife.]~A  count  by  husband  and 
wife  for  money  found  to  be  due  from  the  defen- 
dant to  the  wife  before  her  marriage  on  accounts 
stated  between  them,  and  for  money  found  to  be 
due  from  the  defendant  to  the  plaintifb  since 
their  intermarriage  on  accounts  stated  between 
them  since  the  intermarriage,  is  a  bod  count,  for 
not  averring  that  the  accounts  were  stated  in 
respect  of  money  due  in  right  of  the  wife,  or 
otherwise  shewing  her  interest  in  the  money. 
Johnson  v.  Lu^as,  1  El.  &  Bl.  669  ;  22  L.  J.,  Q.  B. 
174  ;  17  Jur.  1066. 

Semble,  that  a  count  by  husband  and  wife  on 
an  account  stated  with  them  in  respect  of  a  debt 
averred  to  be  due  in  right  of  the  wife,  or  for 
which  she  kad  been  the  meritorious  cause  of 
action,  would  be  good.    lb, 

Lnnaties.] — ^A.  kept  cash  with  a  banker,  and 
the  balances  to  his  credit  were  stated  from  time 
to  time  in  a  pass-book.  He  became  a  lunatic^ 
but  the  account  continued  to  be  kept  by  his 
family ;  and,  in  the  pass-book,  the  entries  in 
which  were  in  the  banker*s  handwriting,  a 
balance  was  stated  to  the  credit  of  A. : — Held, 
that  this  was  not  evidence  to  support  a  count  on 
an  account  stated  with  A.,  in  an  action  by  his 
representative  against  the  banker,  to  recover  the 
amount  of  such  balance.  Ihrbuek  v.  Bispham^ 
2  M.  &  W.  2. 

Partners.] — ^A.,  B.  and  C.  were  railway  con- 
tractors in  partnership,  and  had  entered  into  a 
contract  to  do  work  for  a  railway  company.  D. 
had  entered  into  a  sub-contract  to  do  part  of  the 
work,  for  which  part  bricks  were  required,  and  it 
was  necessary  that  D.  should  have  coals  to  bum 
the  bricks.  In  order  to  induce  the  plaintiff  to 
supply  D.  with  coals,  A.,  without  the  previous 
knowledge  or  subsequent  assent  of  his  copartners, 
entered  into  a  guarantee,  in  the  name  of  the 
firm,  to  secure  the  payment  of  the  price  of  the 
coals  to  be  supplied  to  D.  by  the  plaintiff.  The 
managing  clerk  of  the  firm,  without  the  know- 
ledge of  B.  and  C,  wrote  letters  to  the  plaintiff 
containing  evidence  of  an  account  stated  respect- 
ing the  amount  due  under  the  guarantee  : — Held, 
that  as  the  giving  the  guarantee  was  not  a  part- 
nership business,  the  letters  of  the  clerk  respect- 
ing it  were  not  evidence  of  an  account  stated  as 
against  B.  and  C.  Brettel  v.  Williams,  4  Ex, 
623  ;  19  L.  J.,  Ex.  123. 

5.  Evidence  to  Suppobt, 

In  an  action  to  recover  sums  received  by  the 
defendant,  as  servant  to  the  plaintiff,  the  defen- 
dant put  in  the  following  memorandum,  written 
by  the  plaintiff  on  the  back  of  an  unstamped 
receipt,  '*  Balanced  up  to  this  day  as  per  cash 
book,  19th  November,  1845,  S.  F. :"— Held,  that 
this  memorandum  was  admissible  without  a 
stamp,  though  the  receipt  on  which  it  was  written 
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was  not ;  and  that  in  the  absence  of  any  evi- 
dence by  the  plaintiff  to  the  contrary,  it  was 
eTidence  that  up  to  the  day  of  its  date  the 
acoonnt  between  the  parties  had  been  adjusted, 
and  that  nothing  was  then  due  from  the  defen- 
dant. linHey  v.  Tootel,  5  C.  B.  504 ;  17  L.  J., 
C.  P.  158  ;  12  Jut.  291. 

When  the  particulars  of  demand  were  on  an 
account  stated,  ^  as  appears  by  a  memorandum 
under  the  hand  of  the  defendant  of  this  date," 
and  the  memorandum  was  inadmissible  for  the 
want  of  a  promissory  note  stamp  : — ^Held,  that 
the  account  stated  might  be  proved  by  other 
evidence  than  the  memorandum.  Singleton  v. 
Barrett,  2  C.  &  J.  368. 

Held,  also,  that  verbal  evidence  was  admissible 
of  an  admission  of  the  money  being  due,  and  a 
promise  to  pay  it  by  instalments,  though  such 
admission  and  promise  were  made  at  the  time  of 
flig^ing  the  memorandum,  and  were  embodied  in 
it.    lb. 

In  August,  1844,  the  defendant  gave  the  plain- 
tiff a  promissory  note  for  23Z.  2#.  8^.,  which  the 
note  described  as  being  the  amount  of  interest 
due  on  a  note  for  1172.  4i.,  dated  6th  July,  1838, 
up  to  6th  July,  1844  : — Held,  to  be  evidence  of 
a.n  account  stated  in  August,  1844,  of  a  subsist- 
ing debt  of  117Z.  4#.  Perry  or  Penny  v.  Stade, 
8  Q.  B.  116  ;  15  L.  J.,  Q.  B.  10 ;  10  Jur.  31. 

A  note  payable  five  years  after  date,  for  value 
received,  is  evidence  of  an  account  stated  against 
which  the  Statute  of  Limitations  does  not  com- 
mence running  until  the  maturity  of  the  note. 
•  JFryer  v.  Roe,  12  C.  B.  437. 

In  an  action  on  a  bill  or  note  against  an  in- 
dorser  by  an  indorsee,  the  bill  will  not  be  evi- 
dence of  an  account  stated,  unless  there  is  an 
admission  of  the  money  being  due.  Bird  v. 
Zrgge,  7  D.  P.  C.  814  ;  6  M.  &  W.  418  ;  3  Jur. 
823.  See  also  Jardine  v.  Payne^  1  B.  &  Ad. 
663. 

In  an  action  for  use  and  occupation,  4Z.  was 
paid  into  court  on  the  account  stated.  The 
plaintifEs  proved  that  the  defendant  being 
indebted  to  them  as  surviving  executors,  and 
having  no  other  account  with  them,  was  called 
upon  by  them  for  payment,  and  refused,  saying 
he  had  a  cross  demand  on  the  funds  of  the 
testator.  The  plaintifb  gave  evidence  of  a  debt 
exceeding  4Z.,  and  contended  that  these  facts 
with  the  admission  implied  by  the  payment  into 
court,  entitled  them  to  recover  the  larger  sum  on 
the  account  stated,  the  other  accounts  being 
inapplicable  >— Held,  that  they  could  not  so 
recover,  for  that  the  averment  of  an  account 
stated  could  only  refer  to  a  single  occasion  ;  and 
the  answer  of  the  defendant,  with  the  subse- 
quent payment  into  court,  merely  shewed  tiiat 
upon  that  accounting,  which  alone  was  in 
question,  the  defendant  was  found  indebted  M. 
Kennedy  v.  Withers,  3  B.  &  Ad.  767. 

Evidence  of  an  account  stated,  whereby  the 
defendant  admitted  a  balance  due  to  the  plain- 
tiff, is  not  done  away,  but  confirmed  by  evidence 
of  a  foreign  judgment  recovered  by  the  plaintiff 
for  the  same  sum,  with  a  stay  of  execution  for 
six  months  to  enable  the  defendant  to  prove  a 
counter  demand,  if  he  had  any.  Hall  v.  Odher^ 
11  East,  118. 

T.,  by  will,  desired  that  600Z.  lent  by  her  to 
the  defendant  should  be  allowed  to  remain  in  his 
hands  during  the  life  of  her  sister,  he  paying  the 
interest  to  her  sister,  but  that  on  her  sister's 
death  T.'s  executors  should  collect  the  5002.  and 


divide  it  between  her  two  nieces,  one  of  whom 
was  the  plaintiff  and  the  other  the  defendant's 
wife,  the  same  to  be  for  their  sole  and  separate 
use,  free  from  the  control  and  debts  of  any 
husband,  with  benefit  of  survivorship.  During 
the  lifetime  of  the  tenant  for  life,  the  plaintiff's 
husband  took  from  the  defendant  his  acceptance 
for  242/.  payable  in  twelve  months,  and  as  for 
the  share  of  the  plaintiff's  wife  in  the  legacy. 
The  plaintiff  and  her  husband,  and  the  defendant 
and  his  wife,  signed  a  receipt  to  the  executor  of 
T.'s  will  as  and  for  a  receipt  of  the  legacy  of  500Z. 
But  no  mone}'  ever  in  fact  passed  ;  the  5002.  was 
never  collected  from  the  defendant ;  the  accept- 
ance was  never  negotiated ;  and  on  the  death  of 
the  plaintiff's  husband  the  defendant  procured  a 
return  of  it  to  him.  Again :  the  plaintiff's  father 
bequeathed  to  her  the  proceeds  of  a  life  policy, 
and  made  the  defendant  his  executor,  who,  act- 
ing in  that  capacity,  received  2002.  upon  the 
policy.  Afterwards,  and  after  the  death  of  the 
plaintiff's  husband  and  the  defendant's  wife,  the 
plaintiff  claimed  from  the  defendant  payment 
of  the  two  sums  of  2422.  and  2002.,  and  a  further 
sum  for  money  lent  by  her  to  him.  At  an  inter- 
view between  them,  in  the  presence  of  the 
plaintiff's  attorney,  the  defendant  dictated,  and 
the  attorney  wrote  out,  a  memorandum,  by 
which  the  defendant  charged  himself  with  the 
2422.  and  2002.,  and  the  item  for  money  lent,  and 
with  interest  from  the  date  of  the  death  of  the 
plaintiff's  husband.  At  the  same  interview  he 
mentioned  certain  claims  of  his  against  the 
plaintiff's  husband,  and  asked  whether  he  could 
set  them  off,  but  did  not  enter  them  in  the 
memorandum.  He  also  afterwards,  at  the  same 
interview,  simed  on  the  back  of  the  memoran- 
dum an  authority  to  his  attorney  to  pay  the 
plaintiff  the  amount  due  to  her  out  of  any 
moneys  that  might  be  received  on  his  account, 
referring  verbally  to  an  intended  sale  of  some 
property  on  his  behalf.  At  the  trial  no  evidence 
was  given  of  any  set-off.  It  was  objected  that 
the  2422.  had  been  reduced  into  possession  by 
the  plaintiff's  husband,  and  therefore  she  had 
no  right  of  action  in  her  personal  capacity  ;  and 
that  the  2002.  was  held  by  the  defendant  aa 
executor,  and  therefore  he  could  not  properly  be 
sued  in  his  personal  capacity ;  and  that  the 
memorandum  and  authority,  taken  together, 
were  not,  under  the  circumstances,  a  statement 
of  an  account  as  due  in  pnesenti : — Held,  that 
the  jury  was  justified  in  finding  that  the  memo- 
randum was  a  statement  of  account  sufficient  to 
entitle  the  plaintiff  to  maintain  her  action  in 
respect  of  both  the  sums.  Topham  v.  Morecraft^ 
8  El.  &  Bl.  972. 

In  an  action  on  an  attorney's  bill  of  costs,  if 
he  fails  on  the  count  for  work  and  labour, 
because  no  bill  has  been  delivered,  he  cannot 
recover  upon  an  account  stated,  though  he  proves 
that  the  charges  were  assented  to  by  the  client. 
Brooks  V.  Bockett,  9  Q.  B.  847  ;  16  L.  J.,  Q.  B. 
178  ;  11  Jur.  284. 

B.  lent  money  to  A.  upon  C.'s  promise  to 
become  surety  for  its  repayment;  and  on  the 
money  being  advanced,  A.  and  C.  signed  and 
delivered  to  B.  the  following  memorandum  : — 
"We,  jointly  and  severally,  owe  you  602.:" — 
Held,  evidence  of  an  account  stated  by  A.  &  C. 
'jointly.  Btich  v.  Hurst,  1  L.  R.,  C.  P.  297  ;  12 
Jur.,  N.  S.  704. 

An  acknowledgment  by  a  defendant,  after 
action,  of   money  being  due  to  the  plaintiff, 
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when  there  is  no  debtor  account  between  them 
proved  to  have  existed  before  action,  is  not 
evidence  on  an  account  stated.  Allen  v.  Cooky 
2  D.  P.  C.  646. 

Nor  is  an  offer  of  a  cognovit  after  action 
brought.  Spencer  v.  Parry ,  4  N.  &  M.  770  ;  3 
A.  &  E.  331. 

A  plaintiff  sued  upon  an  account  rendered  by 
the  defendant : — ^Held,  that  the  plaintiff  might 
impeach  an  item  in  the  account  by  which  the 
defendant  sought  to  retain  money  under  an 
illegal  contract,  notwithstanding  that  account 
was  the  only  evidence  in  the  action.  Rote  v. 
Savory,  2  Bing.  K.  C.  145  ;  1  Hodges,  269 ;  2 
Scott,  199. 

I  0  TT's.] — C.  joined  in  giving  a  joint  and 
several  promissory  note  for  a  debt  due  to  the 
plaintiff  from  another  of  the  makers,  for  which 
C.  was  not  previously  liable.  The  note  was 
afterwards  returned  to  the  makers  to  have 
another  maker*s  name  added  (which  was  after- 
wards done),  and  an  I  O  U  for  value  received, 
signed  by  C.  and  another  of  the  makers,  was  in 
the  meantime  left  with  the  plaintiff  as  a  security. 
Semble,  that  such  a  document  given  for  a  debt 
for  which  C.  was  not  primarily  liable  would  not 
support  an  action  on  an  account  stated  against 
C.  OouZd  V.  CoombSy  1  C.  B.  543  ;  14  L.  J.,  C.  P. 
175  ;  9  Jur.  494. 

Held,  that,  even  if  the  note  was  for  want  of  a 
stamp  in  consequence  of  the  addition  of  a  new 
maker  void,  it  was  admissible  upon  the  account 
stated,  to  shew  that,  before  the  alteration,  and 
at  the  time  when  the  I  0  U  was  given,  there  wsa 
a  debt  due  to  the  plaintiff  upon  the  note,  to 
which  0.  was  primarily  liable.    lb. 

An  I  O  U  in  the  defendant's  writing,  not 
addressed  to  any  one,  but  produced  by  the 
plaintiff,  is  prim&  facie  evidence  of  an  account 
stated  with  him.  Douglas  v.  Holme,  4  P.  &  D. 
686 ;  12  A.  &  E.  641 ;  S.  P.,  Payne  v.  Jenkins,  4 
C.  &  P.  324 ;  Zemere  v.  Elliott,  6  H.  &  N.  656  ; 
30  L.  J.,  Ex.  350  ;  7  Jur.,  N.  S.  1206  ;  4  L.  T. 
304. 

But  not  of  money  lent.  Fesenmuyer  v.  Adcock, 
16  M.  &  W.  449. 

If  the  defendant  wishes  to  rebut  the  inference 
arising  from  its  production  by  the  plaintiff,  he 
should  shew  that  it  has  been -in  the  hands  of 
some  other  party.  Curtis  v.  Richards,  1  M.  & 
G.  46  ;  1  Scott,  N.  R.  165  ;  4  Jur.  508. 

The  directors  of  a  mine,  conducted  on  the 
cost-book  principle,  wanting  money  to  work  the 
mine,  entered  into  an  agreement  that  they  should 
each  take  100  shares  in  it,  at  \l.  per  share,  and 
each  of  them  accordingly  gave  his  I  0  U  to  the 
secretary  for  100^  : — Held,  evidence  of  an 
account  stated  between  the  secretary  and  a 
director  who  had  given  his  I  0  U  pursuant  to 
the  agreement.  Graves  v.  Cook,  2  Jur.,  N.  S. 
476. 

Upon  a  sale  of  a  leasehold,  the  vendee  agreed 
to  pay  a  deposit  of  50/.,  and  the  residue  on  com- 
pletion. Instead  of  actually  paying  the  bOl.  he 
gave  the  vendor  6/.  and  an  I  0  U  for  46Z. : — 
Held,  that  the  vendor,  failing  to  make  a  good 
title,  was  not  entitled  to  recover  the  45Z.,  as 
money  due  upon  an  account  stated,  and  that  the 
defence  was  admissible  under  the  plea  of  never 
indebted.  WiU(m  v.  WUson,  2  C.  L.  R.  818 ;  14" 
C.  B.  616  ;  23  L.  J.,  C.  P.  137  ;  18  Jur.  581. 

At  the  sale  of  an  estate,  one  of  the  conditions 
being  that  a  deposit  should  be  paid  immediately, 


a  lot  was  knocked  down  to  a  person,  who  having 
no  money  with  him,  an  arrangement  was  entered 
into,  with  the  sanction  of  the  vendor's  solicitor, 
in  virtue  of  which  the  vendee  gave  his  I  O  U, 
addressed  to  the  auctioneer,  for  the  deposit,  and 
signed  a  memorandum  that  he  had  purchased 
the  property,  and  paid  the  deposit,  and  bound 
himself  to  complete  the  purchase,  which  memo- 
randum was  also  signed  by  the  auctioneer  as 
agent  of  the  vendor.  The  bargain  having  after- 
wards gone  off: — Held,  that  the  auctioneer 
might  recover  the  amount  of  the  I  O  U  under  an 
account  stated.  Cleave  v.  Moors,  3  Jur.,  N.  S. 
48. 

The  premium  stated  in  an  indenture  of  appren- 
ticeship was  50/.,  but  at  the  time  of  execution 
the  d^endant  agreed  to  give  the  plaintiff  (the 
master)  four  I  0  U's  for  20/.  more,  for  which 
instruments  the  defendant,  on  the  application  of 
the  plaintiff,  who  feared  that  they  were  void 
promissory  notes^  afterwards  substituted  a  single 
I  O  U  in  a  proper  form,  and  on  that  the  action 
was  brought.  The  jary  found  that  the  deed  of 
apprenticeship,  though  void,  was  the  very  deed 
which  the  defendant  bargained  for  : — Held,  that 
the  plaintiff  was  entitled  to  recover.  Westlahe 
V.  Adams,  5  C.  B.,  N.  S.  248  ;  27  L.  J.,  C.  P. 
271  ;  4  Jur.,  N.  S.  1021 ;  A  C,  at  nisi  prius,  1 
F.  &  F.  183. 

A.,  in  January,  1853,  gave  to  B.  his  I  O  TJ  for  657. 
After  A.'s  death,  B.  having  claimed  the  amount, 
his  receipt  for  the  amount  was  produced.  B. 
swore  positively  that  the  amount  had  never  been 
received.  A  court  of  equity  held,  that  it  could 
not  act  on  his  unsupported  testimony  against 
the  written  evidence.  Farrow,  In  re,  22  Beav. 
400. 

An  agreement  for  the  purchase  of  a  public- 
house  contained  the  following  stipulations : — 
"And,  as  earnest  of  this  agreement,  the  pur- 
chaser has  paid  into  the  hands  of  the  vendor 
50/.,  which  is  to  be  allowed  in  part  payment  at 
the  completion  of  this  agreement.  If  the  vendor 
shall  not  fulfil  the  same  on  his  part,  he  shall 
return  the  deposit,  in  addition  to  the  damages 
hereinafter  stated  ;  and,  if  the  purchaser  slmll 
fail  to  perform  his  part  of  the  agreement,  then 
the  deposit-money  shall  become  forfeited,  in 
part  of  the  following  damages  ;  and  if  either  of 
the  parties  neglects  or  refuses  to  comply  with 
any  part  of  this  agreement,  he  shall  pay  to  the 
other  50/.,  mutually  agreed  upon  to  be  the  dam- 
ages ascertained  and  fixed,  on  breach  hereof.** 
Instead  of  depositing  the  60/.  the  purchaser 
gave  an  I  O  U  for  the  amount.  The  purchaser 
failed  to  complete  the  purchase,  and  the  vendor 
sold  the  public-house  for  10/.  less  than  the  pur- 
chaser agreed  to  pay  for  it.  In  an  action  by  the 
vendor  against  the  purchaser  for  breach  of  the 
agreement : — Held,  that  he  was  entitled  to  re- 
cover the  60/.,  and  was  not  limited  to  the 
amount  of  damage  which  he  had  actually  sus- 
tained. Hint  on  v.  Sparkes,  3  L.  R.,  C.  P.  161  ; 
37  L.  J.,  0.  P.  81. 

6.  Pleadings. 

Counts.] — A  count  was  as  follows  :  "  The 
plaintiff  sues  the  defendant  for  money  found  to 
be  due  from  the  defendant  to  the  plaintiff  on 
accounts  stated  between  them,"  omitting  the 
words,  *ifor  money  payable  by  the  defendiuit  to 
the  plaintiff,"  given  in  the  form  in  schedule  (B) 
to  15  &  16  Vict.  c.  76,  as  words  which  should 
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precede  the  monej  counts  there  set  out : — ^Held 
BoiBcient,  for  the  count  followed  in  substance, 
though  not  literally,  the  form  given.  And  per 
Crompton,  J.,  it  being  averred  that  the  accounts 
were  stated,  and  money  thereupon  found  due, 
the  count  contained,  by  necessary  implication, 
an  averment  that  the  money  was  payable  on  re- 
qaest.  Fogg  v.  Nudd  or  Afudd,  3  El.  &  Bl.  650 ; 
2  C.  L.  R.  680  ;  23  L.  J.,  Q.  B.  289  ;  18  Jur. 
699. 

PleM.] — Under  non  as8um{>sit  a  defendant 
may  shew  that  there  were  errors  in  the  account. 
Thowuu  V.  Ilawhet,  8  M.  &  W.  140  ;  9  D.  P.  C. 
802. 

Or  give  in  evidence  a  subsequent  account 
allied  to  be  in  his  favour.  Fidgett  v.  Penny ^ 
1  C,  M.  &  R.  108  ;  2  D.  P.  C.  714  ;  4  Tyr.  650. 

It  is  a  good  plea  that  the  account  was  stated 
solely  of  and  concerning  charges  for  work  done 
as  an  attorney,  and  that  no  bill  of  costs  was 
delivered.    Scadding  v.  Eyles^  9  Q.  B.  858. 

Action  by  drawer  against  acceptor  of  bills  of 
exchange,  amounting  to  912?.  A  plea,  that  an 
account  was  stated  between  the  plaintiff  and  the 
defendant  of  and  concerning  the  causes  of 
action,  and  other  demands  of  the  plaintiff 
against  the  defendant,  and  certain  other  de- 
mands of  the  defendant  against  the  plaintiff ; 
and  that  the  sum  of  50Z.,  and  no  more,  was 
found  to  be,  and  was  due  from  the  defendant  to 
the  plaintiff,  which  sum  the  defendant  paid  to 
the  plaintiff  in  satisfaction  of  the  sum  so  due,  is 
a  good  answer,  and  well  pleaded,  for  the  plea  in 
effect  seta  up  the  allowances  in  account  by  way 
of  partial  pay  men  t,  and  an  actual  payment  of 
the  residue.  Callander  v.  Howard^  1  L.,  M.  & 
P.  562 ;  10  C.  B.  290 ;  19  L.  J.,  C.  P.  312 ;  14 
Jut.  672. 

On  a  settlement  of  accounts  between  the 
plaintiff  and  the  defendant,  the  latter  overpaid 
the  plaintiff  12.  lis.  5^.,  which  they  agreed 
should  go  in  discharge  of  the  plaintiff's  ensuing 
account.  The  plaintiff  having  afterwards  done 
work  for  the  defendant,  sued  him  for  the  amount : 
— ^Held,  that  the  defendant  had  a  good  defence  as 
to  IZ.  11#.  5d,  under  never  indebted.    Smith  v. 


WUter,  12  C.  B.  487 
Jur.  908. 
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V.  PLEADINGS, 

1.  Common  Counts. 

In  a  count  for  money  lent  it  is  not  necessary 
to  allege  a  request.  Virtnrs  v.  Davis^  1  D.  &  L. 
984  ;  12  M.  &  W.  758  ;  13  L.  J.,  Ex.  241. 

Aliter,  in  a  count  for  money  paid.    lb. 

Where  a  plaintiff  by  his  declaration  claims 
one  sum  in  respect  of  work  and  labour,  money 
paid,  and  money  had  and  received,  the  whole 
forms  only  one  count.  M'Oregor  v.  Graves^  3 
Ex.  34  ;  18  L.  J.,  Ex.  109  ;  8.  P.,  Morite  v.  James, 
11  M.  &  W.  831  ;  1  D.  &  L.  240  ;  12  L.  J.,  Ex. 
416  ;  7  Jur.  679. 

A  declaration  alleging  that  the  defendant  was 
indebted  to  the  plaintiff  for  freight  for  the  con- 
veyance of  goods,  is  bad  in  substance,  it  not 
appearing  that  the  debt  was  a  monev  debt. 
Place  V.  Potts,  8  Ex.  705  ;  22  L.  J.,  Ex.,  269. 

2.  Special  Counts. 

The  plaintiff  purchased  stock  which  the  de- 
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fendlEint  agreed  to  transfer  on  a  given  day.  In 
consequence  of  a  rise,  the  loss  on  the  sale 
amounted  to  452.,  which  the  defendant  refused 
to  pay.  The  plaintiff  afterwards  paid  that  sum 
to  another  broker,  by  whom  the  transfer  was 
made : — Held,  that  the  plaintiff  could  not  re- 
cover in  an  action  for  money  paid,  but  that  he 
should  have  declared  on  the  contract  with  the 
defendant,  as  his  claim  was  in  the  nature  of 
unliquidated  damages.  Lightfoot  v.  Creed.  2 
Moore,  255  ;  8  Taunt.  268. 

3.   Pleas. 

In  an  action  for  money  had  and  received  it  is 
open  to  A  defendant,  under  the  plea  of  non 
assumpsit,  to  shew  that  although  the  money  was 
received  by  him,  it  was  not  received  by  him  for 
the  use  of  the  plaintiff,  but  for  the  use  of  another 
person.  Clark  v.  Dignam,  3  M.  &  W.  478  ;  1  H. 
&  H.  166  ;  2  Jur.  419. 

To  an  action  for  money  had  and  received  the 
defendant  pleaded,  that  a  race  was  about  to  be 
run,  and  that  an  illegal  game  called  a  lottery 
was  set  up  by  the  defendant  for  subscribers  of 
IL  each  ;  to^be  paid  to  him  under  regulations, 
in  substance,  that  the  subscriber  whose  name 
should  be  drawn  out  of  a  box  next  after  the 
name  of  the  horse,  drawn  from  another  box,  which 
horse  should  be  placed  first  in  the  race,  should 
be  entitled  to  receive  from  the  defendant  lOOl. 
The  plea  alleged,  that  the  subscriptions  were 
paid  by  the  plaintiff  and  others  to  the  defendant, 
and  that  the  plaintiff,  under  the  regulations,  was 
entitled  to  the  1002. : — Held,  that  the  plea  dis- 
closing a  transaction  within  the  prohibition  of 
10  &  11  Will.  3,  c.  17,  and  42  Geo.  3,  c.  119,  was 
good  in  form,  as  setting  up  illegality  of  con- 
sideration by  statute,  and  did  not  amount  to  the 
general  issue.  Allport  v.  Nvtt,  I  C.  B.  974  ;  3 
D.  &  L.  233  ;  14  L.  J.,  C.  P.  272  ;  9  Jur.  900  : 
8.  P.,  Gatty  v.  Field,  9  Q.  B.  431  ;  15  L.  J.,  Q.  B. 
408  ;  10  Jur.  980. 

4.  In  Accounts  Stated, — See  supra.' 
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See  PRACTICE, 
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MONTH. 

I.  Calculation.— 5^  Time. 
II.  Construction.— ,S^'<?  Statute. 


MORTGAGE. 

1.  Pabties  to  the  Contract,  548. 

II.  Contracts  op  Mortgage. 

1.  Validity  and  Effect  of,  652. 

2.  Su})jeet  Matter' of,  556. 

3.  Mortgage  or  Purch4i4te,  557. 

4.  Extent  of  Charge  or  Security,  558. 

5.  Obtained  hy  l*\aud  or  Misrepresents- 

tio7i,  563. 

6.  Ex2}e7ises  of  Obtaining  or  Executing 

Mortgage,  565. 

7.  Covenants  and  Provisions  *in,  566. 

8.  Oth^r  Matters  relating  to,  571. 

III.  Attendant  Terms,  574. 

IV.  Stamps  on  Mortgages. 

1.  Cd^es  decided  after  34  &  35  Vict,  c,  4, 

576. 

2.  Cases  decided  before  34  k  35  Vict,  c,  4. 

a.  Duties,  577. 

b.  What  Instruments,  578. 

c.  Amount,  579. 

V.  Equitable  Mortgages. 

1.  miat  Amounts  to,  58.3. 

2.  Extent  of  Charge  or  Security,  588. 

3.  Further  Advances,  590. 

4.  Priority,  691. 

5.  Other  Matters  relating  to,  592. 

vr.  Transfer  and  Assignment,  595. 

VII.  Several  Mortgages. 

1.  Tacking  and  Consolidation. 

a.  Tacking,  597. 

b.  Consolidation,  600. 

2.  Priority. 

a.  In  Registered  Counties,  604. 

b.  In  other  Cases,  606. 

H.  Xotice  of  Prior  MoHgage,  618. 

Vlir.  Rights  OP  Mortgagors  and  Persons 
Claiming  through  them,  624. 

TX.  Rights  of  Mortgagees  and  Persons 
Claiming  through  them. 

1.  To  lieceire  Rrnts  and  Projits,  635. 

2.  S^de  and  Purchase,  638. 

3.  Interest,  645. 

4.  To  Distrain.  649. 

5.  Other  Matters  relating  /<7,651. 

X.  Remedies  por  Non-Payment  op  Mort- 
gage Money. 
'  1.  Previous  to  li/medy,  655. 

2.  By  Foreclosure.  656. 

3.  OtJier  Remedies,  670. 


XI.  Redemption. 

1.  Right  to  Redeem,  673. 

2.  Action  for,  677, 

XII.  Payment  off,  680. 

XIII.  Op  Shares  in  Companies.— iSp**  Com- 

pany. 

XIV.  By  Company,— iSt^r  Company. 

XV.  Op  Ships  and  Cargoes.— Ay-  Shipping. 

XVI.  By  Bill  of  Sale.— iSi?<?  Bill  op  Sale. 

XVII.  Of  Fixtures.— i&»/?  Fixtures. 


I.  PARTIES  TO  THE  CONTRACT. 

Foiition  of  the  Xortgafl^r.] — In  a  court  of  law 
a  mortgagor,  in  the  actual  possession  of  the 
mortgaged  premises,  may  properly  be  described 
as  tenant  of  the  mortgagee.  Partridge  v.  Bere, 
1  D.  &  R.  272 ;  5  B.  &  A.  604. 

Where  the  mortgagee  sujBfers  the  mortgagor  to 
remain  in  possession  of  the  mortgaged  premises, 
the  latter  is  not  tenant  at  will  to  the  former, 
but  at  most  tenant  by  sufferance  only,  and  may 
be  treated  either  as  a  tenant  or  a  trespasser, 
at  the  election  of  the  mortgagee.  Doe  d.  Roby 
V.  Maisey,  8  B.  &  C.  767  ;  3  M.  &  R.  107  ;  S.  P., 
Doe  d.  Fisher  v.  Giles,  5  Bing.  421  ;  2  M,  &  P. 
749. 

A  deed,  after  the  usual  power  of  sale  by  public 
auction  or  private  contract  in  the  event  of  the 
nonpayment  of  the  mortgage  money,  contained 
a  proviso  and  covenant  by  the  mortgagee  that  no 
sale  or  public  notice  or  advertisement  for  an}- 
sale  should  be  made  or  given,  or  any  means  be 
taken  for  obtaining  possession,  until  the  expira- 
tion of  twelve  calendar  months  after  notice  in 
writing  of  such  intention  should  have  been  given 
to  the  mortgagor.  There  was  likewise  a  cove- 
nant by  the  mortgagee  for  quiet  enjoyment  by 
the  mortgagor  as  tenant  at  will  to  the  mort- 
gagee, on  payment  of  a  yearly  rent,  by  two 
equal  half-yearly  payments,  but  no  livery  of 
seisin  was  made  to  the  mortgagor  : — Held,  that 
the  mortgagor  was  only  tenant  at  will  to  the 
mortgagee,  and  that  those  clauses  in  the  deed 
did  not  create  in  him  a  tenancy  from  year  to 
vcar.  Doe^.  Dixie  v.  Davis,  7  Ex.  89  ;  21  L.  J., 
*Ex.  60  ;  16  Jur.  44. 

A  mortgagor  will  never  be  permitted  to  dis- 
pute the  title  of  his  mortgagee.  Goodtitle  d. 
Edwards  v.  Bailey,  Cowp.  601  ;  S.  P.,  Doe  d. 
Bristowe  v.  Pcgge,  1  T.  R.  760,  n.  ;  4  DougL 
309. 

After  Default  by  him.]  —  By  indenture 

of  mortgage  A.  released  premises  to  the  mort- 
gagee in  fee,  and  demised  to  him  other  premises 
for  years,  provided  that  if  A.,  the  mortgagor, 
should  pay  the  mortgage  money  on  the  6th 
October  next,  the  deed  should  be  void ;  but,  if 
the  mortgagor  should  not  then  pay,  it  should  be 
lawful  for  the  mortgagee,  after  giving  one 
month's  notice,  as  after  mentioned,  to  enter,  and, 
whether  in  or  out  of  possession,  to  lease  and  seiK 
Covenant  by  mortgagee  not  to  sell  or  lease  until 
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be  had  giTcn  one  month's  notioe  demanding  pay- 
ment, and  the  mortgagor  should  have  made 
defanlt : — Held,  that,,  inasmuch  as  after  the  5th 
October,  the  time,  if  any,  during  which  the 
mortgagor  was  to  hold  was  uncertain,  and  there 
was  no  affirmative  covenant  that  he  should  hold 
at  all,  this  was  a  covenant  only,  and  not  a  re- 
demise to  the  mortgagor ;  and,  that,  on  default 
by  ^e  mortgagor,  the  mortgagee  might,  after 
that  day,  bring  ejectment  against  him  without 
notice.  Doe  d.  Paridry  v.  Day,  2  a.  &  B.  767  ; 
2  Q.  B.  147  ;  12  I*  J.,  Q.  B.  86  ;  6  Jur.  913. 

A  mortg^^  deed  contained  a  provision  by 
which  the  mortgagor  "  did  attorn  tenant  to  the 
mortgagee,"  at  a  rent  "  payable  quarterly,"  to  be 
recoverable  by  distress  and  sale,  action  of  "  debt 
and  otherwise  howsoever  :  " — Held,  that,  after 
default  made  in  payment  of  the  principal,  the 
mortgagee  might  eject  the  mortgagor  without 
any  notice  to  quit.  Dae  d.  Sndl  v.  $Sh-nrt  or 
Thorn,  4  Q.  B.  615  ;  3  G.  &  D.  637  ;  12  L.  J.,  Q. 
B.  264  ;  7  Jur.  847. 

Covenant  not  to  oall  in  Principal.] — Land 

was  mortgaged  in  fee,  vith  a  proviso  for  redemp- 
tion, on  payment  of  the  principal  in  June,  1833  ; 
but  it  was  agreed  that  the  mortgagee  should  not 
call  in  the  principal  till  1840,  if  interest  was  regu- 
larly paid  in  the  meantime,  and  that  the  mort- 
gagor should  hold  the  premises,  and  take  the 
rents,  issues  and  profits  for  his  own  use,  until 
default  should  be  made  in  payment  of  principal 
and  interest : — Held,  that  although,  by  the  first 
part  of  the  deed,  the  fee  was  vested  in  the  mort- 
gagee, the  subsequent  parT  operated  as  a  re- 
demise of  the  premises  to  the  mortgagor  until 
5th  Dec.,  1840,  provided  the  interest  was  regu- 
larly paid  in  the  meantime.  WUki7ison  v.  Jfall^ 
4  Scott,  301 ;  3  Bing.  N.  C.  508  ;  3  Hodges,  56. 

Inianity  of  Xortgagor.] — The  mere  insanity 
of  a  mortgagor  to  whom  or  to  whose  agent  the 
mortgage  money  has  been  honestly  paid,  and  of 
whose  insanity  no  advantage  was  taken  in  the 
transaction,  docs  not  annul  the  rights  of  the 
mortgagee.  Campbell  v.  Hooper^  3  Sm.  &  G. 
153  ;  24  L.  J.,  Ch.  644  ;  1  Jur.,  N.  S.  670. 

Infants.] — When  an  infant  made  a  charge 
upon  a  fund  in  which  he  had  an  interest,  in  con- 
sideration of  having  certain  bills  discounted,  and 
after  having  attained  his  majority  made  a  mort- 
gage assignment  of  the  fund  to  a  different  party: 
— Held,  that  the  previous  contract  was  rendered 
void  by  the  mortgage  assignment  and  could  not 
be  enforced.  Inman  v.  Inm/tn,  15  L.  R.,  Eq. 
260  ;  21  W.  R.  433. 

Partners.] — When  a  mortgage  in  the  ordinary 
form  is  made  to  partners  in  trade  to  secure  a 
partnership  debt,  one  of  such  partners  takes  no 
authority  to  bind  the  others  or  the  mortgagor 
by  a  sale  under  the  power  in  the  mortgage ;  and 
if  a  person  to  whom  he  has  contracted  to  sell  the 
property  expends  money  in  repairs  on  the  faith 
of  such  contract,  the  money  so  expended  cannot 
be  recovered  from  the  firm.  Wavr  v.  Jonen^  24 
W.  R.  695. 

Sureties.]  — By  a  mortgage  deed  between  the 
mortgagor  and  two  others,  as  sureties,  and  the 
mortgagee,  after  reciting  that  the  mortgagor  was 
possessed    of  certain  hereditaments,  and  of  a 

policy  of  insurance  on  his  life  for Z,,  and 

that  the  mortgagee  had  agreed  to  lend    him 


j  1,000Z.  to  be  secured  as  tliorein  provided,,  and 
that  "upon  treaty  for  the  loan,  it  was. agreed 
that  the  repayment  should  be  further  secureid  by 
the  sureties  joining  in  the  deed ;"  the  mortgagor 
mortgaged  the  hereditaments  and  the  policy  of 

insurance  for 2.,  and  all  moneys  assured  or  to 

become  payable  under  it,  as  security  for  the  debt. 
There  were  covenants  by  the  mortgagor  and  the 
two  other  sureties  to  pay  the  interest  and  to  pay 
the  premiums  on  the  policy  and  any  sums  nec^- 
sary  for  effecting  another,  if  it  should  become 
void.  There  was  a  power  of,  sale  by  the  mort- 
gagee of  the  hereditaments  and  the  policy. 
The  mortgagor  covenanted  that  if  the  mortgagee 
should  be  unable  to  execute  the  power  of  sale,  or 
if  the  proceeds  should  not  be  sufficient,  he  woujd 
pay  the  deficiency  to  the  amount  of  300/.  To  an 
action  on  this  covenant  it  was  pleaded  that  no 
policy  was  effected  :  and  that  one  of  the  sureties 
had  not  executed  the  deed  : — Held,  first,  that  it 
was  a  condition  precedent  that  a  policy  should 
have  been  effected.  Coyte  v.  Elphieh,  22  W,  R. 
541. 

Held,  secondly,  that  in  the  absence  of  express 
provision  it  was  not  a  condition  precedent  that 
the  other  surety  had  signed.    Ih, 

A.,  B.  and  C.  executed  to  D.  a  mortgage  of 
B.'s  lands  (comprised  in  the  petition  for  sale), 
and  of  C.'s  lands,  to  secure  2,014/.  9«.  9<2.,  ot 
which  900{.  was  B.'s  debt,  and  the  remainder 
C.'s  debt.  The  mortgage  contained  a  proviso 
that,  as  between  A.,  B.  and  C,  A.  was  a  surety 
only,  and  that  B.  and  0.  respectively  were 
sureties  only  for  portion  of  the  said  sum  ;  yet, 
with  regard  to  D.,  they  were  to  be  considered  as 
principal  debtors,  so  as  not  to  be  released  by 
time  being  given  to  any  other  or  others  of  them, 
or  by  any  act  or  omission  of  D.,  whereby,  as 
sureties  only,  they  would  be  released.  B.  subse- 
quently executed  to  D.  two  other  mortgages  of 
the  lands  comprised  in  the  petition.  A.  having 
paid  D.  the  full  amount  of  the  debt  secured  by 
the  first  mortgage,  claimed  to  stand  in  D.*s  place 
for  900/.,  being  B.'s  debt,  and  the  moiety  of 
2,01 4Z.  9*.  9rf.,  being  C.'s  debt,  for  which  both  he 
and  B.  were  joint  sureties,  and  to  be  placed  on 
the  final  schedule  on  foot  of,  and  in  the  priority 
of,  the  first  mortgage : — Held,  first,  that  A.'s 
claim  was  valid,  and  that  he  was  not  estopped 
by  the  special  proviso  of  the  mortgage  from 
relying  on  his  equitable  rights  of  surety. "  Kirk' 
wood,  In  re^  1  Jr.  L.  R.,  Ch.  D,  108. 

Held,  secondly,  that  a  surety  joining  in  a 
mortgage  is  entitled  on  paying  off  the  original 
mortgage  debt  to  get  the  benefit  of  all  the  securi- 
ties, held  by  the  original  mortgagee,  without 
paying  off  subsequent  mortgages.    lb. 

Held,  thirdly,  that  the. doctrine  of  tacking  fs 
applicable  only  in  the  case  of  existing  debt. 
lb. 

Administrator— Power  to  Mortgage  Leaieholds 
of  Intestate  for  Sepairt.] — ^An  administrator  has 
no  power  to  mortgage  leaseholds  of  the  intestate 
under  leases  not  containing  repairing  covenants, 
in  order  to  raise  money  for  repairing  ^e  property. 
And  such  a  mortgage  will  be  set  aside  as  against 
a  mortgagee  who  has  notice  of  the  purpose  for 
which  the  money  is  raised.  Rick^ttn  v.  LetoUj 
20  Ch.  D.  746  ;  51  L.  J.,  Ch.  837  ;  46  L,  T.  368 ; 
30  W.  R.  609. 

Agents.] — ^The  defendant  employed  his  attor- 
ney to  obtain  a'loan  of  100/.  for  him  on  mortgage- 
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and  placed  his  title  deeds  in  his  hands  for  that 
purpose.  The  attorney  forged  the  defendant's 
signatare  to  a  mortgage  deed  to  the  plaintiff  for 
4iK)Z.,  and  received  tike  money,  and  concealed  the 
transaction  from  the  defendant,  to  whom  he 
afterwards  advanced  198Z.  in  various  soms,  and 
subsequently  took  from  him  a  mortgage  to  a 
third  person,  to  cover  that  advance  : — ^Held,  that 
the  plaintiff  had  no  cause  of  action  against  the 
defendant,  even  to  the  extent  of  lOOZ.  Painter 
T.  Abel  or  AHl,  2  H.  &  C.  113 ;  33  L.  J.,  Ex.  60 ; 
8  L.  T.  287  ;  11  W.  R.  651. 

In  1841,  a  client,  before  going  abroad,  gave  a 
power  of  attorney  to  his  solicitor  in  England  to 
manage  the  whole  of  the  client's  property  and 
concerns  in  England  while  he  was  abroad,  and, 
generally,  to  do  all  other  acts,  deeds,  matters  or 
things  whatsoever  in  or  about  the  estates,  pro- 
perty, and  affairs  of  the  client,  as  amply  as  the 
client  could  do  or  have  done.  In  the  year  1849, 
the  attorney,  professing  to  act  under  the  power, 
borrowed  500/,  upon  deposit  of  a  policy  of  as- 
surance belonging  to  the  client,  and  afterwards 
misapplied  the  money : — Held,  that  whether  the 
power  of  attorney  per  se  authorized  the  raising 
of  the  money  ujwn  the  security  of  the  policy  or 
not,  yet,  when  coupled  with  a  correspondence 
between  the  attorney  and  client,  shewing  that 
the  latter,  believing  the  power  to  have  that 
effect,  desired  it  to  be  so  exercised  when  occa- 
sion should  require,  it  precluded  the  client  from 
disputing  the  validity  of  the  mortgage.  Perry 
V.  noil,  2  De  G.,  F.  &  J.  38  ;  29  L.  J.,  Ch.  677  ; 
6  Jur.,  K.  S.  661 ;  8  W.  R,  570. 

Beoeivers.] — A.  executed  a  conveyance  of  all 
his  estate  and  property  to  trustees  for  the  benefit 
of  his  creditors.  His  lands  were  under  mort- 
gage, and  the  mortgagees  were  made  assignees 
in  trust  under  the  de«i,  with  the  usual  powers 
and  provisions  for  the  protection  and  in  ease  of 
the  trustees.  The  mortgagees,  immediately  after 
the  execution  of  the  creditors'  deed,  appointed 
W.,  one  of  their  number,  to  be  receiver,  who 
paid  in  the  amounts  received  by  him  to  the 
bankers,  to  the  account  of  the  trustee  mortga- 
gees (by  name),  "  as  assignees  in  trust  of  A. : " — 
Held,  that  such  entry  shewed  W.  to  have  re- 
ceived the  rents  as  their  agent,  not  in  their 
character  of  mortgagees,  but  in  their  character 
of  trustees,  and  that  they  could  not  add  to  their 
mortgage  money  and  interest,  and  costs,  charges 
and  expenses  properly  incurred,  the  commission 
paid  or  allowed  to  A.  upon  the  rents  received  by 
him.  Nicholson  v.  Tntin,  3  Kay  &  J.  159 ;  3  Jur., 
N.  S.  235. 

By  a  deed  made  by  K.,  the  plaintiffs  and  the 
defendant,  by  which  K.  mortgaged  to  the  plain- 
tiffs the  Kingston  rectory  estate,  consisting  of  a 
number  of  small  holdings  and  tithes,  many  of 
which  were  taken  in  kind,  it  was  agreed  that 
the  defendant,  an  attorney  practising  in  London, 
should  be  appointed  receiver  with  the  usual 
powers.  The  deed  provided  for  the  application  of 
the  rents,  &c.,  as  follows,  viz. : — that  the  defen- 
dant should,  "in  the  first  place,  pay  all  the 
costs,  charges,  and  expenses  which  he  should 
bear,  sustain,  incur,  or  be  liable  to  in  or  about 
the  collecting,  receiving,  and  compelling  pay- 
ment of  the  rents,  &c.,  including  therein  all 
expenses  of  suit,  action,  process,  distress,  and  all 
other  charges  of  management  whatsoever."  It 
provided  that  the  interest  upon  the  mortgages 
should  be  paid,  and  that  the  defendant  should 


pay  over  to  E.  the  residue  of  the  rents,  &c., 
after  answering  the  purposes  aforesaid,  and 
deducting  and  detaining  out  of  such  residue 
for  his  own  nse  so  much  and  such  sums  of 
money  as  he  should  reasonably  deserve,  as  a 
compensation  for  his  care  and  pains,  and  trouble 
and  expense  in  collecting,  receiving,  and  paying 
the  rents,  &c.,  for  the  time  being  received  or 
collected : — Held,  that  the  receiver  was  entitled 
to  repay  himself  such  sums  as  were  reasonably 
expended  by  him  in  the  collection  of  the  rents 
(including  a  salary  or  percentage  paid  to  a  col- 
lector), before  applying  the  rents,  &c.,  to  the 
satisfaction  of  arrears  of  interest  due  upon  the 
mortgages.  Gilbert  v.  Dyneley,  3  Scott,  N.  R. 
364  ;  3  M.  &  G.  12  ;  5  Jur.  843. 

II.  CONTRACTS  OF  MORTGAGE. 

1.  Validity  akd  Effect  op. 

Statutory  Xortgage.]— ^^  44  &  45  Vict.  c.  41, 
s.  26  et  seq. 

Powers  ineident  to  Estate  of  Xortgagee.] — 
Si^e  44  &  45  Vict.  c.  41,  s,  19. 

Yalidity.]  —  The  Customs  Annuity  and 
Benevolent  Fund  was  established  by  act  of 
parliament  for  the  benefit  of  the  widows, 
children,  and  other  relatives  of  ofiScers  of  the 
customs,  who  are  expected  to  subscribe^  an 
annual  sum  to  it  out  of  their  salaries.  By  the  act 
directors  were  appointed  with  power  to  frame 
rules  for  the  management  of  the  fund,  with  a 
discretion  to  admit  persons  other  than  relatives 
of  the  subscribers  as  their  nominees  to  the 
benefit  of  the  fund.  It  was  also  enacted  that, 
in  order  to  insure  to  the  widows  of  the  sub- 
scribers, or  any  other  claimants  on  the  fund,  the 
full  benefit  intended  by  the  act  as  an  alimentary 
provision  for  the  widows  or  other  claimants 
entitled  thereto,  the  interest  of  any  widow  or 
other  claimant  should  not  be  assignable  without 
the  consent  of  the  directors.  Rules  were  drawn 
up  which  provided  that  one-third  of  the  portion 
payable  on  the  death  of  a  subscriber  should  be 
set  aside  for  his  widow,  and  that  the  remaining 
two-thirds  should  be  subject  to  the  directions  of 
the  subscriber  (to  be  given  by  will,  or  codicil,  or 
any  instrument  in  writing  signed  by  him  in  the 
presence  of  an  attesting  witness  and  deposited 
with  the  directors  during  his  life,  or  within 
three  months  after  his  death,  and  which  instru- 
ment might  at  the  option  of  the  subscriber  be 
made  irrevocable),  and  should  l)e  applied  or  paid 
in  any  manner  or  proportion  which  he  might 
think  fit  for  the  benefit  of  his  widow,  children, 
or  relatives,  or  nominees  who  should  have  been 
duly  admitted  by  the  directors.  A  subscriber  to 
the  fund,  by  instrument  duly  executed  and  de- 
posited with  the  directors,  irrevocably  assigneil 
two-thirds  of  the  portion  payable  on  his  death  to 
mortgagees  to  secure  an  advance  made  to  him, 
and  the  mortgagees  were  duly  admitted  by  the 
directors  as  his  nominees  : — Held,  that  the  mort- 
gage was  valid  as  against  the  widow,  children, 
and  relations  of  the  subscriber.  Mar  lean.  In  re, 
19  L.  R.,  Eq.  274  ;  44  L.  J..  Ch.  145  ;  31  L.  T. 
632  ;  23  W.  R.  206. 

Purchase  for  value  without  notice  is  not  an 
absolute  defence  to  a  suit  to  set  aside  on  equit- 
able grounds  a  mortgage  of  a  fund  in  court ;  the 
court  will  determine  the  rights  to  the  fund  aa 
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between  the  parties,  without  waiting  till  it 
becomes  distributable,  and  according  to  such 
determination  will  declare  a  deed  under  which 
the  parchaser  claims  as  mortgagee  to  be  void  as 
against  one  of  the  parties  thereto  whose  property 
was  thereby  mortgaged.  Tabor  v.  Cunningham, 
24  W.  R.  163. 

A  bill  impeaching  a  security  upon  charges  of 
actual  fraud  which  were  not  sustained  dismissed 
with  costs  so  far  as  related  to  the  charges  of 
fraud,  although  the  security  was  set  aside  on  the 
ground  of  undue  influence.     Ih. 

Circumstances  under  which  an  assignee  of  a 
security  may  be  held  to  be  put  upon  inquiry  by 
the  terms  of  the  security  itself  as  to  matter  of 
equitable  fraud  affecting  its  validity.    Ih. 

A.  gave  an  undertaking  to  pay  C.  35/.  upon 
the  execution  of  a  mortgage  from  S.  to  B.  S. 
conveyed  to  B.  the  property  intended  to  be  the 
subject  of  the  mortgages,  by  assigning  it  to  him 
in  trust  to  sell  it,  and  for  B.  to  pay  himself  the 
sum  advanced,  and  to  pay  222.  to  C.  as  part  of 
his  claim,  and  after  other  pa3rments,  which  were 
specified,  to  pay  the  surplus  to  S.  C.  was  not 
only  aware  of  this  arrangement,  but  was  at  one 
time  intended  to  have  been  a  trustee  under  the 
deed  of  assignment : — Held,  that  this  conveyance 
was  a  mortgage  within  the  meaning  of  the 
undertaking,  but  that  C.  could  not  recover,  in  an 
action  upon  the  undertaking,  the  22/.  mentioned 
in  the  deed,  as  he  had  allowed  that  to  become  a 
subject  of  the  trusts.  Crook  v.  Bectham,  6  C.  & 
F.  761. 

If  a  lord  of  a  manor  mortgages  the  manor 
in  fee  to  A.,  and  aftenvards  purchases  copyholds 
held  of  the  manor,  and  takes  surrenders  of 
them  to  himself  in  fee,  they  will  accrue  to  the 
benefit  of  the  mortgagee ;  and  a  settlement  by 
the  lord  of  all  his  estate  mortgaged  to  A.  will 
pass  the  equity  of  redemption  of  such  sur- 
rendered copyholds.  Doe  d.  Cribions  v.  Pottj  2 
DougL  710. 

Breach  of  Trust — ITotioe  to  other  Xort- 


gmgOTfl.] — A.,  B.  and  C,  as  the  only  next  of  kin 
with  D.,  the  administrator  of  their  intestate 
father, 'signed  a  memorandum  in  1872,  authoriz- 
ing D.  to  borrow,  upon  mortgage  or  otherwise, 
as  he  might  deem  best,  upon  the  security  of 
certain  house  property,  held  by  the  intestate 
under  an  agreement  for  a  lease  to  be  granted  on 
completion  of  repairs,  such  money  as  D.  required 
for  carrj'ing  out  these  matters,  and  to  charge 
their  respective  shares  with  the  interest.  A 
lease  of  the  houses  was  soon  afterwards  granted 
to  D.  as  the  sole  legal  personal  representative 
of  the  intestate,  which,  with  the  memorandum, 
was  shortly  afterwards  deposited  by  D.  as  a 
security  for  his  own  debt  with  £.  In  1875  the 
administration  accounts,  shewing  a  balance  due 
to  D.,  was  settled  between  A.,  B.,  C.  and  D.,  and 
D.  then  told  A.,  B.  and  C.  that  he  had  not 
borrowed  any  money  upon  the  security  of  their 
shares  under  the  memorandum  of  1872.  In  1877, 
n,  who  had  previously  mortgaged  his  share  of 
the  house  property  to  E.,  executed  a  further 
mortgage  to  him  of  the  entirety,  reciting  the 
authority  of  1872.  No  notice  was  given  by  E. 
to  A.,  B.  and  C,  that  he  held  any  charge  upon 
their  shares  under  the  memorandum  : — Held, 
that  in  the  absence  of  any  notice  by  E.  to  A.,  B. 
and  C,  of  a  charge  to  him  of  their  shares  by  D. 
under  the  authority  of  1872,  the  mortgage  of 
1877,  after  that  authority  had  been  withdrawn 


by  the  settlement  of  accounts,  did  not  affect 
their  shares,  and  that  they  were  entitled  to  an 
assignment  from  E.  of  their  shares  of  the  pro- 
perty comprised  in  the  lease,  which  had  been 
mortgaged  by  D.  Jones  v.  Stohwatser,  16  Ch. 
D.  677  ;  60  L.  J.,  Ch.  625  ;  44  L.  T.  333  ;  29  W. 
R.  497. 

Beleaie  of  Rights.;]— E.  was  the  holder  of  a 
mortgage  on  lands  given  him  by  S.,  who  was 
largely  his  debtor.  S.  afterwards  mort^ged 
these  lands  to  the  directors  of  a  banking  com- 
pany as  security  for  existing  debts  and  for  some 
fresh  advances.  Before  these  advances  were 
actually  made,  the  solicitor  for  the  directors 
discovered  that  the  lands  had  been  previously 
mortgaged  to  E.  The  directors  refused  to  com- 
plete the  transaction  with  S.,  unless  E.'s  interest 
in  the  lands  was  released.  S.  represented  to 
them  that  it  would  be  easy  to  procure  the 
release,  as  E.'s  mortgage  was  only  a  collateral 
security  ;  he  applied  to  E.,  who  consented  to 
give  the  release  on  getting  proper  securities  in 
substitution  for  the  mortgage.  By  deeds  duly 
executed  between  E.  and  S.,  the  latter  pretended 
to  give  substituted  securities,  railway  shares,  and 
a  promissory  note.  The  release  was  executed  by 
£.  The  substituted  securities,  the  shares,  and 
the  note  proved  to  be  forgeries  : — Held,  that  B. 
had  not,  by  executing  the  release,  lost  his  right 
against  the  mortgaged  lands,  the  release  having 
been  obtained  from  him  by  fraud ;  that  even 
if  S.  had  conveyed  the  released  lands  to  the 
directors,  they  could  only  have  claimed  under 
him  against  E. ;  and  that  the  release,  vaJid 
against  S.  and  those  who  claimed  under  him,  was 
invalid  as  against  E.,  who  claimed  not  only 
under  S.,  but  against  him  by  title  paramount. 
Byre  v.  Burmester,  10  H.  L.  Cas,  90  ;  8  Jur.,  N. 
S.  1019  ;  6  L.  T.  838. 

Xerging  Simple  Contract  Debts.] — Three  per- 
sons were  owners  of  property,  and  they  employed 
the  plaintiff  to  let  it  for  them,  and  two  of  them 
executed  a  mortgage  deed  securing  to  him  the 
amount  of  his  bill ;  in  an  action  against  the 
three  for  the  amount  of  the  bill : — Held,  that 
the  action  would  lie,  as  the  specialty  not  being 
co-extensive  with  the  simple  contract  liability, 
the  latter  was  not  merged  in  the  former.  Sharp 
V.  Gibbs,  16  C.  B.,  N.  8.  527  ;  12  W.  R.  711. 

Bankrupts  gave  a  joint  and  several  promissory 
note  for  2,000/.,  to  secure  advances  made  to  them 
by  their  bankers ;  and  when  they  were  indebted 
to  the  bankers  in  1,957/.,  one  of  the  bankrupts 
mortgaged  certain  property  to  them,  to  secure 
that  sum  and  all  further  advances  within  3,000/. 
At  the  time  of  the  bankruptcy,  the  amount  of 
the  debt  due  to  the  bankers  was  4,365/.,  of  which 
sum  they  realized  the  3,000/.  under  the  mort- 
gage : — Held,  that  the  mortgage  did  not  merge 
the  promissory  note,  and  that  the  bankers  could 
prove  on  the  note  for  the  balance  of  their  debt. 
BatCy  Ex  parte  J  3  Deac.  358. 

Position  of  Tenant  to  Xortgagor.T— A.,  after 
mortgaging  in  fee  to  B.,  demised  to  0.  for  years 
from  Lady-day,  at  a  quarterly  rent.  A.  after- 
wards sold  the  equity  of  redemption  in  parcel  of 
the  mortgaged  premises  to  B. ;  B.  in  August 
gave  notice  of  the  mortgage,  and  required  C.  to 
pay  to  himself  and  not  to  A.  rents  then  due,  or 
thereafter  to  become  due,  from  C.  in  respect  of 
the  mortgaged  premises,    B,  then  entered  upon 
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the -parcel  sold.  In  December  G.  tendered  to  B. 
three  quarters'  rent  due,  upon  the  lease  at 
Michaennas,  which  B.  refused  to  accept : — Held, 
that  this  notice  was  sufficient  to  establish  the 
affirmative  of  an  issue  taken  upon  an  allega- 
tion, that  B.  demised  to  C.  for  one  jear  from 
the  date  of  the  nptioe.  Browne  v.  Storey^  1 
M.  &  G.  117 ;  1  Scott,  N.  R.  9  ;  4  Jur.  319. 
Bee  Doe  d.  Ilvglies  v.  Buckncll^  8  C.  &  P. 
667. 

* 

When  Mortgage  made  subsequent  to  Con- 
tract for  Sale.] — A  mortgage  made  subsequently 
to  a  contract  for  the  sale  of  an  estate  conveys  to 
the  mortgagee  only  that  which  the  vendor  is 
entitled  to  under  that  contract.  If  the  mort- 
gagee gives  no  notice  of  an  intention  to  interfere 
with  the  contract,  its  stipulations  remain  as 
before,  and  affect  the  mortgagee  as  they  would 
have  affected  the  mortgagor.  Rose  v.  Watson^ 
10  H.  L.  Gas.  67a. 

CoYonant  to  pay  Principal  and  Interest — 
Judgment  recoyered — Bate  of  Interest.] — By 
an  indenture  of  mortgage  A.,  a  beneficed  clergy- 
man, assigned  to  B.  certain  policies  of  assurance 
subject  to  a  proviso  for  redemption  thereof  on 
payment  by  A.,  on  the  30th  of  January,  1866, 
to  B.  of  the  sum  of  3,000Z.,  with  interest  at  the 
rate  of  71,  per  cent,  per  annum,  and  A.  thereby 
covenanted  that  he  would  pay  to  B.  the  said 
sum  of  3,000Z.,  with  interest  at  the  rate  afore- 
said, on  the  day  before  mentioned,  and  that  in 
case  the  said  sum  of  3,000/.  should  not  be  paid 
on  the  day  before  mentioned,  A.  covenanted 
that  he  would,  so  long  as  the  said  sum  of  3,000Z. 
remained  due  on  that  security,  pay  to  B.  interest 
at  the  rate  aforesaid.  A.  made  default  in  pay- 
ment, and  B.,  after  obtaining  a  judgment  against 
A.,  issued  a  sequestration  against  his  benefice. 
The  sequestrator  paid  to  B.  the  principal  sum, 
together  with  interest  thereon  at  the  rate  of  4/. 
per  cent,  per  annum.  B.  claimed  the  difference 
between  tne  principal  sum  due  on  his  security, 
with  interest  at  the  rate  of  11.  per  cent,  per 
annum,  and  the  amount  paid  to  him  by  the 
seqnestaiLtor.  B.  brought  an  action  to  recover 
that  difference,  and  A.  demurred,  on  the  ground 
that  the  security  of  the  mortgage  deed  was 
merged  in  the  judgment : — Held,  overruling  the 
demurrer,  that  part  of  the  security  was  extin- 
guished and  part  remained ;  that  the  debt  due 
to  B.  in  respect  of  the  principal  moneys  was 
merged  in  the  judgment,  and  therefore  extin- 
guished, but  that  the  debt  due  to  B.  in  respect 
of  the  interest  was  not  merged  in  the  judgment, 
and  therefore  remained.  European  Central 
Railtcay  Company^  In  re  (4  Gh.  D.  33),  dis- 
tinguished. Popple  V.  Sylvester^  22  Ch.  D. 
98 ;  62  L.  J.,  Gh.  54 ;  47  L.  T.  329  ;  31  W.  R. 
116. 

Charges  on  Land.] — The  legatee  in  remainder 
of  a  residuary  personal  estate,  which  was  subject 
to  a  trust  for  investment,  and  consisted,  in  foct, 
of  a  sum  of  money  outstanding  on  moitgage  of 
real  estate,  mortgaged  his  interest  in  that  sum  : 
— Held,  that  this  mortgage  was  not  a  charge 
upon  land,  within  3  &  4  Will.  4,  c.  27,  s.  42. 
Smith  v.  HUl,  9  Gh.  D.  143  ;  47  L.  J.,  Ch.  788  : 
38  L.  T.  638  ;  26  W.  R.  878. 

Title  ])eed«.]~A.- mortgaged  to  B.  in  fee  for 


value,  the  mortgage  deed  containing  a  stipulation 
that  the  deeds  affecting  the  prop^y  should  be 
deposited  with  the  mortgagee.  The  mortgagor 
accordingly  deposited  with  him  two  deeds,  one 
of  which  was  genuine  and  the  other  a  forgery. 
Shortly  afterwards,  G.,  without  notice  of  the 
mortgage  to  B.,  advanced  money  to  A.,  taking  as 
security  deeds,  among  which  were  two  purport- 
ing to  be  the  two  former,  but  only  one  of  which 
was  genuine,  and  the  other  a  forgery : — Held,  that 
detinue  lay  by  B.  against  C.  to  recover  the 
genuine  deed  depositoi  with  him.  Xewton  v. 
Beck,  3  H.  &  N.  220 ;  27  L.  J.,  Ex.  272  ;  4  Jur., 
N.  S.  340. 

An  estate  was  conveyed  in  1803  by  B.  to  H., 
who  in  1812  conveyed  it  to  A.  H.,  and  he  sold  it 
in  1826  to  the  plaintiff.  The  original  vendor  did 
not  deliver  up  the  title  deeds.  In  1824  he  was 
sued  by  the  then  owner  of  the  estate  for  the 
deeds,  and  a  verdict  was  recovered  against  him, 
but  the  judgment  was  not  docket^.  He  ab- 
sconded, and  in  1825  obtained  a  sum  of  money, 
as  on  a  mortgage  of  the  estate,  from  one  of  the 
defendants  with  w^hom  be  deposited  the  deeds. 
On  trover  brought  in  1829  by  a  party  claiming 
through  the  conveyance  to  H. : — Held,  that  the 
legal  owner  of  the  estate  might  recover  the 
d^ds  from  the  mortgagee  without  tenderingthe 
mortgage  money.  Harrin^jton  v.  Pricey  3  B.  & 
Ad.  170. 


BeUyering  up.] — A  delivery  up  of  mort- 


gage deeds  does  not  cancel  the  debt.    Hunt  v. 
Beach,  5  Madd.  351. 

Ship  —  Legal  Xortgage.] — The  expression 
"  legal  mortgage,"  when  applied  to  the  mortgage 
of  a  ship,  means  a  first  mortgage.  Thompson  v^ 
Clerk,  7  L.  T.  269  ;  11  W.  B.  23.  At  nisi  prius, 
3F.  &F.  181. 


2.  Subject  Matteb  of. 

Chattels.] — A  mortgage  of  chattels,  without 
delivery  of  possession  to  the  mortgagee,  is  valid, 
if  the  mortgagor's  continuing  in  possession  is 
consistent  with  the  terms  of  the  d&id.  Reed  v. 
WillmoU,  5  M.  &  P.  553  ;  7  Bing.  677. 

A  mortgage  of  a  pei-sonal  chattel  may  be  made 
without  deed.  Flory  v.  Benny,  7  Ex.  581  ;  21 
L.  J.,  Ex.  223. 

But  a  mere  verbal  gift  of  a  chattel  to  a  person 
in  whose  {)osse8sion  the  chattel  is,  does  not  pass 
the  property  to  the  intended  donee.  Sharr  v. 
Pilch,  4  Ex.  478  ;  19  L.  J.,  Ex.  113  ;  S,  JR., 
Smith  V.  Smith,  2  Str.  955. 

Bill  of  Szohange.] — Bills  of  exchange  are  not 
proper  subjects  of  mortgage,  and  are  prim& 
facie  presumed  to  be  given  in  part  payment  as 
they  become  due.  Hills  v.  Parker,  14  L.  T. 
107. 

Stock.] — Stock  was  sold  out  and  advanced  on 
mortgage,  on  the  condition  that  at  a  certain 
time  the  mortgagor  should  replace  in  the  name 
of  the  mortgagee  a  similar  amount.  The  stock 
was  not  replaced,  but  the  mortgage  was  allowed 
to  continue  : — Held,  that  though  the  funds  had 
fallen,  the  mortgagee  was  only  entitled  to  have 
the  stock  replac^.  Blyth  v.  Carpenter,  2  L.  R., 
Bq.  501  ;  35  L.  J.,  Gh.  823  ;  12  Jur.,  N.  S.  898  ; 
15  L.  T.  154  ;  15  W.  R.  3. 
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A  mortgagee  who  has  advanced  money  on  the 
security  of  stock  for  a  fixed  period  is  bound,  in  the 
absence  of  express  stipulation  to  the  contrary,  to 
return  the  identical  stock  pledged  at  the  expira- 
tion of  the  loan,  and  for  this  purpose  stock  is  as 
capable  of  identification  as  any  other  security. 
If  ne  sells  the  stock  in  pledge  during  the  currency 
of  the  loan,  he  is  accountable  to  the  mortgagor 
for  any  profit  made  by  the  sale.  Langton  v. 
Waite,  6  L.  R.,  Bq.  165  ;  37  L.  J.,  Ch.  345.  See 
8,  C,  on  appeal,  4  L.  R.,  Ch.  402. 

Ooodwill  of  Mortgaged  Public-house.]— The 
goodwill  of  a  mortgaged  public-house  is  not  a 
personal  goodwill,  but  belongs  t^the  mortgagor's 
trustee  in  liquidation  as  against  the  mortgagee. 
Punnett,  Ex  parte,  Kitchin,  In  re,  16  Ch.  D.  226 ; 
50  L.  J.,  Ch.  212  ;  44  L.  T.  226  ;  29  W.  R.  129— 
C.  A. 

What  snAeiont  to  create  Charge — ^IConey  ad- 
▼aneed  for  Inyestment] — In  1875  L.  advanced 
800^.  to  C,  his  solicitor,  to  be  invested  by  the 
latter.  On  the  12th  February,  1876,  L.  asked  C. 
for  some  evidence  of  the  investment,  and  C.  wrote 
and  gave  him  a  memorandum  stating  that  the 
800^.  was  in  C.'s  hands  at  interest  at  62.  per 
cent.,  **  being  part  of  a  large  sum  advanced  to  P. 
on  security  of  freehold  houses  at  E."  C.  after- 
wards died  insolvent,  and  it  then  appeared  that 
there  was  no  mortgage  by  P.,  but  that  in  1873  P. 
and  Y.  had  entered  into  a  partnershio  arrange- 
ment for  the  purchase  of  houses  at  K. ;  C.  by 
himself  or  his  clients  providing  the  purchase 
money  ;  P.  executing  the  mortgages  necessary 
to  raise  the  money  ;  P.  paying  back  half  the 
money  provided  by  C.  personally  by  the  1st 
November,  1876,  and  paying  interest  at  5Z.  per 
cent,  in  the  meantime ;  and  either  party  having 
the  ri^t  to  demand  a  sale  after  that  date.  A 
sum  of  nearly  7,0002.  was  due  to  C.  on  the  1st 
January,  1876  : — Held,  that  L.  was  entitled  to  a 
charge  on  C.'s  share  of  the  proceeds  of  the  sale  of 
the  houses  to  the  extent  of  the  8002.  and  interest. 
Crawdy^  In  re,  Burgei  v.  Crowdy,  46  L.  T.  71 — 
C.A. 

A.  conv^ed  lands  to  B.,  on  trust,  in  case  a 
sum  of  money  and  interest  should  not  be  paid  by 
a  day  named,  to  sell,  and  after  payment  of  prin- 
cipal, interest  and  costs,  to  reconvey  the  lands 
remaining  unsold,  or  pay  over  the  residue  of  the 
money ;  and  B.  covenanted  not  to  sell  without 
giving  six  months*  notice,  but  the  deed  con- 
tained no  proviso  for  redemption  : — Held,  that 
this  was  a  mere  mortgage,  and  that  A.  was  there- 
fore entitled  to  six  months*  time  to  redeem. 
Bell  V.  Carter,  17  Beav.  11  ;  22  L.  J.,  Ch,  933  ; 
17  Jur.  478. 


3.   MOBTGAOE  OS  PUBCHASE. 

A.,  by  deeds  of  lease  and  release,  purporting  to 
be  an  absolute  conveyance,  as  upon  a  sale,  in 
consideration  of  5502.,  conveyed  premises  to  B. 
By  an  agreement  of  the  same  date,  B.  agreed  to 
reconvey  the  premises  to  A.,  if  the  latter  should 
pay  him  witMn  a  year  5602.,  and  132.  which  B. 
nad  paid  for  the  conveyance ;  and  B.  was  to  be 
permitted  to  retain  the  rents  of  the  premises, 
instead  of  interest,  if  he  preferred  it,  until  the 
day  of  payment.  B.  immediately  entered  into 
and  continued  in  possession  of  the  premises  : — 
Held,  that  the  transaction  was  a  conditional  sale, 


and  not  a  mortgage.   W'dlianus  v.  Oioen,  5  Mylne 
&C.303;  12  L.  J.,  Ch.  207. 

A.  conveyed  a  life  estate  toB.,  in  consideration 
of  "4,7392.  By  a  deed  of  even  date  B.  contracted 
that  if  A.  should  at  any  time  desire  to  repurchase 
the  life  estate  for  4,7392.,  B.  would  reconvey  it 
to  him  for  that  sum.  All  the  expenses  of  this 
transaction  were  paid  by  A.  B.  took  possession, 
insured  A.*s  life  for  4,7392.,  and  after  payment  of 
premiums  the  surplus  rent  was  between  62.  and 
62. 10».  per  cent,  on  the  purchase-money.  B.  left 
a  will,  by  which  he  spoke  of  the  life  estate  as  re- 
deemable on  payment  of  4,7392.  and  interest,  and 
spoke  of  his  interest  as  a  security.  A.,  after  a 
lapse  of  nearly  thirty  years,  and  many  years  after 
the  death  of  the  solicitor  who  conducted  the  trans- 
action, filed  a  bill  to  redeem,  and  failed  in  proving 
that  the  parties  intended  a  mortgage : — Held,  that 
the  transaction  was  to  be  treated  as  a  conditional 
sale,  and  not  as  a  mortgage,  and  that  A.  had  no 
right  to  an  account  of  rents  and  profits.  Alder- 
son  V,  White,  2  De  G.  &  J.  97  ;  4  Jur.,  N.  S. 
126. 

In  ejectment,  the  plaintiff  and  the  defendant 
claiming  to  have  purchased  the  premises,  and  the 
defendant  having,  in  fact,  had  them  knocked  down 
to  him  at  an  auction,  but  the  plaintiff  having  paid 
the  deposit  and  the  purchase-money,  and  had  the 
estate  conveyed  to  him  ;  the  case  for  the  defendant 
being,  that  the  plaintiff  was  to  advance  the  money 
to  him  for  the  purchase,  and  that  the  estate  should 
be  conveyed  to  the  plaintiff  only  by  way  of  mort- 
gage, the  question  was  left  to  the  jury  whether 
this  was  so  understood  by  or  agreed  on  between 
the  parties.  Braddack  v.  Deridey,  1  F.  &  F, 
60. 

A.,who  held  under  a  lease  from  Trinity  College, 
customarily  renewable,  demised  to  B.,  who  sub- 
demised  to  C.  In  1861,  B.,  being  1602.  in  C.*s 
debt,  assigned  by  deed  all  his  interest  in  the 
premises  to  C,  who  wrote  the  following  letter  : 
"At  any  time  within  the  next  ten  years  you 
come  forward  and  pay  1602.,  provided  you  want 
it  for  yourself  or  any  of  your  children,  or 
satisfactorily  arrange  the  1602.  by  three  or  four 
instalments  (that  is  to  say),  the  house  I  have 
purchased  this  day  in  f&cj,  I  will  hand  you  the 
possession  of  same  with  pleasure,  and  become 
your  yearly  tenant :"— Held,  that  the  transaction 
was  not  a  mortgage,  but  a  sale  with  an  agree- 
ment for  re-purchase.  O'Reilly  v.  O'Donoghue, 
10  Ir.  R.,  Eq.  73. 

Five  years  afterwards,  A.'s  interest  was  evicted 
by  the  college,  who  adopted  C.  as  their  yearly 
tenant.  B.  tendered  the  1602.  within  the  ten 
years  : — Held,  that  he  had  no  equity  under  his 
right  of  re-purchase  to  get  the  new  interest 
acquired  by  C,  or  to  have  it  declared  a  gmit  on 
the  old  interest.    Ih 

4.  Extent  of  Chaboe  ob  Secubitt. 

What  Contained  in— Parcels.]— A  mortgagor, 
by  the  deed  of  mortgage,  charged  the  property 
by  a  description  in  several  particulars,  and  the 
deed  continued,  "  all  which  said  several  closes, 
pieces,  or  parcels  of  laiid  had  been  then  lately 
thrown  together  .  ,  .  and  were  situate  in  .  .  . 
and  were  then  in  th^  occupation  of  S.  as  tenant 
thereof  to  the  mortgagor,  or  by  whatever  other 
name  or  names,  description  or  descriptions,  the 
said  lands  had  been  tneretofore  or  were  then 
called  or  known,  with  the  appurtenances,  and  all 
the  estate  and  interest  of  tne  mortgagor  in  the 
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same,  with  the  repayment  .  .  ."  of  the  money 
lent.  The  parts  particularized  were  freehold, 
but  part  of  the  other  property  in  the  occupation 
of  S.  as  tenant  of  the  mortgagor  was  leasehold. 
In  an  action  against  a  solicitor  for  misrepresen- 
tation, it  was  part  of  the  case  of  misrepresenta- 
tion that  the  solicitor  had  told  the  mortgagor 
that  he  had  a  charge  upon  freehold  land,  when, 
in  fact,  part  of  the  land  was  leasehold.  In  the 
defence,  it  was  contended  that  the  mortgage 
did  not  extend,  and  was  never  intended  to  ex- 
tend, beyond  the  parts  particularized : — Held, 
that  the  charge  was  not  confined  to  the  parcels 
particularized,  but  comprised  all  the  estate  and 
interest,  whatever  it  might  be,  of  the  mortgagor 
in  the  property  then  in  the  occupation  of  S.  as 
his  tenant.  Young  v.  Wallingford^  52  L.  J.,  Ch. 
590  ;  48  L.  T.  756  ;  31  W.  R.  838. 

Fixtures.] — Two  persons,  carrying  on  business 
in  copartnership  as  copper  roller  manufacturers, 
executed  a  mortgage  of  the  land,  mills  or  factories 
on  which  the  business  was  carried  on,  and  of 
which  they  were  seised  in  fee,  and  all  and 
singular  the  steam-engine,  steam-boilers,  miU- 
gear,  millwright  work  and  machinery  then  or 
thereafter  to  be  fixed  to  the  said  lands,  heredita- 
ments and  premises,  together  with  all  outhouses, 
edifices,  fixtures,  &c.  The  partners  having  be- 
come bankrupts : — Held,  that  the  mortgagees 
were  entitled,  as  against  the  assignees,  to  all 
machinery  which  was  fixed  to  the  freehold. 
Mather  v.  Fraser,  2  Kay  &  J.  536  ;  25  L.  J.,  Ch. 
361  ;  2  Jur.,  N.  S.  900. 

A  mortgage  was  effected  of  certain  plots  of 
land,  and  ''also  all  that  silk-mill  then  erected, 
or  in  the  course  of  erection,  and  all  other  build- 
ings then  or  thereafter  to  be  erected  thereon, 
and  also  all  those  the  steam-engines  or  steam- 
engine  boilers,  steam-pipes,  main  shafting,  mill- 
gearing,  millwrights'  work,  and  other  machinery 
and  fixtures  whatsoever,  then  erected  or  set  up, 
or  standing  or  being,  or  which  should  at  any 
time  thereafter  be  erected  or  set  up,  or  stand  or 
be  in  or  upon  the  land,  mill  and  premises,  or 
any  part  thereof : " — Held,  that  all  the  machinery 
and  fixtures  used  in  the  manufacturing  of  silk 
within  the  mill  were  included  in  the  mortgage. 
Haley  v.  Hammersley,  3  De  G.,  F.  &  J.  587  ;  30 
L.  J.,  Ch.  771  ;  7  Jur.,  N.  S.  765 ;  4  L.  T.  269 ; 
9  W.  R.  562. 

Mortgage  of  iron  works  and  rolling-mills  with 
the  machinery  specified  in  schedule,  "  and  all 
engines,  machinery,  fixtures  and  things  which 
might  thereafter  be  fixed  and  fastened  in  or 
upon  the  premises,  whether  in  addition  or  sub- 
stitution :  — Held,  that  the  words  "fastened  in 
or  upon  the  premises,"  governed  the  sentence, 
and  that  subsequent  additions,  consisting  of  an 
engine  for  turning  a  lathe,  a  steam-hammer 
and  an  anvil,  a  boiler  and  a  furnace,  passed  to 
the  mortgagees ;  but  that  cutters,  bed  plate, 
straightening  plate,  and  the  metal  fiooring  of 
the  mill,  did  not.  Metropolitan  Cimnties  In- 
surance  Society  v.  Brown,  26  Beav.  454 ;  28 
L.  J.,  Ch.  581. 

Under  an  assignment  of  the  machinery  fastened 
in  or  upon  a  mill,  an  anvil,  though  not  fastened 
or  fixed  to  it,  passes,  as  essential  to  a  fixed 
steam-hammer. 

A  mortgagee,  as  against  the  assignees  of  the 
tenant  of  the  mortgagor,  is  entitled  to  trade 
fixtures  affixed  to  the  freehold  by  such  tenant 
subsequently  to  the  date  of  the  mortgage.   CvlU 


toieh  V.  Swindell,  3  L.  R.,  Eq.  249  ;  36  L.  J.,  Ch. 
173. 

A  lessee  erected  trade  fixtures,  firmly  attached 
to  the  freehold,  but  removable  as  between  him- 
self and  the  landlord.  He  then  mortgaged  the 
premises  by  way  of  demise  by  the  same  descrip- 
tion as  that  in  the  lease,  and  without  r^erring 
to  the  new  erections,  the  sum  secured  being  a 
fioating  balance  limited  to  an  amount  greater 
than  the  premises  would  be  worth  without  the 
fixtures.  He  became  bankrupt : — Held,  that  the 
mortgagee  was  entitled  to  the  fixtures.  Bentley, 
Ex  parte,  2  Mont.,  D.  &  D.  691. 

In  suits  for  redemption  and  foreclosure,  F.,  a 
third  mortgagee  (who  was  also  first  mortgagee), 
attempted  to  impeach  the  security  of  B.,  the 
second  mortgagee,  on  the  ground  of  fraud,  but 
at  the  hearing  his  bill  was  dismissed  with  costs 
in  this  respect,  and  an  ordinary  decree  for  fore- 
closure and  redemption  was  made.  On  taking 
the  accounts,  F.  attempted  to  raise  the  question 
whether  B.'s  security,  which  comprised  lease- 
hold premises  and  also  trade  fixtures,  machinery 
and  loose  chattels,  was  not  invalid  as  to  the 
trade  fixtures,  machinery  and  loose  chattels, 
because  it  had  not  been  registered  under  the 
Bills  of  Sale  Act.  F.,  who  had  registered  his 
later  security,  contended  that  he  was  not  bound 
to  account  as  mortgagee  in  possession  of  the 
trade  fixtures,  machinery,  and  chattels,  on  the 
ground  that  his  registration  had  been  the  means 
of  preventing  any  claim  on  the  part  of  the 
assignees  in  bankruptcy  of  the  mortgagor: — 
Held,  that  this  contention  ought  to  have  been 
raised  at  the  hearing,  and  that  it  was  too  late  to 
raise  it  afterwards,  and  consequently  that  the 
respective  mortgages  must  be  taken  to  comprise 
what  was  expressed  to  be  included  in  them. 
Beghie  v.  Feiiuyiek,  Fenunck  v.  Beghie,  6  L.  R., 
Ch.  869  ;  25  L.  T.  441  ;  20  W.  R.  67. 

A  mortgage  of  premises  will  pass  the  fixtures 
upon  the  premises.  Menof  v.  Jaeohs,  7  L.  R., 
H.  L.  481  ;  44  L.  J.,  Ch.  481  ;  32  L.  T.  171  ;  23 
W.  R.  526. 

A  mortgage  of  a  lease  made  by  the  lessee  will 
carry  the  fixtures  of  that  property  which  is  in 
lease,  and  the  power  to  remove  which  fixtures 
was  in  the  tenant.    Ih. 

Fixtures  attached  by  the  mortgagor  to  the 
property  after  the  date  of  the  mortgage,  will 
also  (unless  under  special  stipulations)  pass  to 
the  mortgagee.    Ih. 

There  is  no  difl'erence  in  this  respect  between 
a  mortgage  in  fee  by  a  freeholder  and  a  mort- 
gage by  way  of  assignment  of  a  term  by  a  lease- 
holder.   Ih. 

8tock-in-Trade.] — A  mortgage  of  a  foundry, 
with  the  engines,  fixtures,  machinery,  tools,  and 
working  plant  therein,  described  the  chattels 
assigned  as  being  "  more  particularly  enumerated 
and  specified  in  an  inventory  of  even  date  here- 
with, to  be  signed  by  the  parties  hereto,  and 
read  and  construed  as  forming  part  of  these 
presents."  The  deed  contained  no  mention  of 
stock-in-trade.  The  inventory,  which  was  signed 
by  the  mortgagors  on  the  same  day  as  the  deed, 
extended  over  twenty-one  pages.  The  first  twenty 
pages  contained  a  detailed  description  of  the 
engines  and  other  chattels  which  were  mentioned 
under  general  heads  in  the  deed.  At  the  bottom 
of  page  20  was  this  clause  :  "  The  stock-in-trade 
consists  of  bolts,  brass  work,  wrought  and  cast- 
iron  work,  brass  and  other  work,  both  finished 
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and  in  preparation."  And  at  the  top  of  page  21 
were  these  words :  "  Also  all  cast  and  wrought 
iron,  steel,  timber,  and  all  other  stock-in-trade 
in  and  npon  the  before-mentioned  foundry,  work- 
shops, and  premises."  Then  came  this  clause : 
"'The  contents  of  the  twenty  preceding  sheets 
is  a  complete  and  exact  inventory  of  the  fixtures, 
machinery,  utensils,  and  things  in,  upon  or  about 
the  foundry  mortgaged  by  us  this  day."  This 
was  immediately  followed  by  the  signatures  of 
the  mortgagors  : — Held,  that  the  stock-in-trade 
was  not  included  in  the  mortgage.  Jardine,  E» 
parte,  McManun,  In  re,  10  L.  R.,  Ch.  322 ;  44 
L.  J.,  Bk.  58;  31  L.  T.  802;  23  W.  R.  736. 
Affirming  23  W.  R.  382. 

Sheep  and  their  Inereaie.] — By  an  indenture 
of  mortgage  made  between  B.  and  W.,  certain 
flocks  of  sheep  and  certain  herds  branded  B.  then 
depastniiBg  on  a  station  in  the  colony  of  Vic- 
toria, "  together  with  all  and  singular  the  issue, 
increase  and  produce  of  the  sheep  and  cattle 
respectively,"  were  assigned  by  B.  to  W.  by  way 
of  mortgage.  By  a  subsequent  indenture  of 
mortgage  reciting  the  former  indenture,  B.  as- 
signed ''  all  the  issue,  increase  and  progeny  of 
the  sheep  "  on  the  station  to  P.  and  D.,  with  a 
power  of  sale.  Previously  and  subsequently  to 
the  latter  indenture,  B.  purchased  and  brought 
upon  the  station  large  additions  to  the  flock  of 
sheep,  and  branded  them  with  the  letter  B.  B. 
also  obtained  a  lease  of  the  station,  and  de- 
posited it  ^ith  P.  and  D.  as  additional  security : 
— Held,  on  a  bill  filed  by  W.,  after  a  sale  by  P. 
and  D.  both  of  the  sheep  and  the  lease,  praying 
for  payment  of  advances  out  of  the  proceeds  of 
the  sale  of  all  the  sheep  and  the  lease,  that 
by  the  words  ** increase  of  the  sheep"  in  the 
first  indenture  was  meant  the  natural  increase  or 
offspring  of  the  original  sheep  mortgaged,  and 
that  such  words  did  not  include  additions  made 
to  the  flock  by  purchase.  Webster  v.  Poicer,  2 
L.  R.,  P.  C.  69 ;  37  L.  J.,  P.  C.  9  ;  5  Moore,  P. 
C.  C,  N.  S.  92. 

To  eeenre  Xoneye  due  firom  Mortgagor,  **  his 
Bzeeutore,  Adminiftrators,  or  ABslgns'' — Ad- 
▼anee  to  Assign.] — W.,  the  owner  and  occupier 
of  a  public-house,  gave  to  H.  &  Co.,  brewers,  a 
mort^kge  to  secure  1,300/.,  and  also  all  sums 
which  should  at  any  time  be  owing  to  them 
from  W.,  J*'  his  executors,  administrators,  or  as- 
signs," on  any  account  whatsoever.  W.  died, 
giving,  by  will,  all  his  property  to  his  wife  for 
life,  without  any  directions  as  to  carrying  on 
his  business.  Letters  of  administration,  with  the 
will  annexed,  were  granted  to  the  widow.  The 
widow  carried  on  the  business,  and  was  supplied 
with  beer  by  H.  &  Co.,  to  whom  she  from  time 
to  time  made  payments  which  dischai^ged  the 
moneys  due  to  them  from  W.  at  his  decease 
other  than  the  1,3002.,  but  a  balance  of  138/. 
was  due  from  her  to  them  at  her  decease  for 
beer  supplied.  H.  &  Co.  sold  the  property 
under  a  power  of  sale,  and  claimed  to  retain 
not  only  the  1,300/.  but  the  138/.  The  ques- 
tion was  raised  on  summons  in  an  action  for 
the  administration  of  W.'s  estate.  The  chief 
clerk  was  prepared  to  make  an  order  without 
costs  against  H.  &  Co.  to  pay  into  court  the 
balance  of  purehase-money  in  their  hands  with- 
out deducting  the  138/. ;  but  H.  &  Co.  in- 
sisted on  having  the  case  heard  by  the  judge. 
Kay,  J.,  held  thkt  they  must  pay  in  the  balance 


without  deducting  the  138/.,  and  ordered  them 
to  pay  the  costs  of  the  adjournment  to  him 
as  being  in  the  nature  of  an  unsuccessful  appeal : 
— Held,  on  appeal,  that  as  the  widow  was  assign 
of  the  public-house,  the  138/.  was  covered  by  the 
security,  and  H.  &  Co.  were  entitled  to  retain 
it.  Wafts,  In  re,  Smith  v,  Watts,  22  Ch.  D.  1  ; 
62  L.  J.,  Ch.  209  ;  48  L.  T.  167  ;  31  W.  R.  262— 
C.  A. 

Eeal  Property.] — A.  being  possessed  of  an  un- 
divided moiety  of  a  messuage  in  Ratcliffe-high- 
way,  in  fee,  and  having  a  lease  of  the  other 
moiety  with  covenants  to  repair  and  to  insure 
and  not  to  assign  without  licence,  by  a  deed, — 
reciting  that  he  was  seised  in  fee  of  the  messuage 
in  Ratcliffe-highway,  and  also  of  two  leaseholds, 
one  in  Newgate-street,  the  other  in  Crawford- 
street, — granted  to  C,  by  way  of  mortgage  in 
fee,  all  his  estate  and  interest  in  the  messuage  in 
Ratcliffe-highway,  in  the  most  general  words, 
and  also  granted  to  C.  an  under-lease  of  the 
premises  in  Crawford-street,  and  covenanted  to 
assign  to  her  the  premises  in  Newgate-street,  to 
secure  payment  of  a  debt : — Held,  that  the  un- 
divided moiety  in  fee  which  A.  liad  in  the  mes- 
suage in  Ratcliffe-highway  alone  passed  by  this 
deed,  and  not  his  leasehold  interest  in  the  other 
moiety.  Francis  v.  Mintan,  2  L.  R.,  C.  P.  543  ; 
36  L.  J.,  C.  P.  201  ;  16  L.  T.  352. 

A  lord  of  a  manor,  which  was  situated  in  the 
parish  of  K.,  in  the  county  of  M.,  being  entitled 
also  to  other  real  estate  in  K.,  not  parcel  of  the 
manor,  mortgaged  this  last-mentioned  estate,  not 
including  the  manor,  to  A.  Afterwards,  by  a 
deed  reciting  that  he  was  seised  of  or  entitled  to 
the  messuages,  lands,  hereditaments,  and  premises 
thereinafter  intended  to  be  conveyed,  subject  to 
the  mortgage  to  A.,  he  conveyed  to  B.,  by  way  of 
mortgage,  all  the  property  comprised  in  the 
mortgage  to  A.,  "  and  all  other  the  lands,  tene- 
ments, and  hereditaments  in  the  county  of  M., 
whereof  or  whereto  the  mortgagor  is  seised  or  en- 
titled for  any  estate  of  inheritance  : " — Held, 
that  the  manor  of  K.  was  not  included  in  this 
mortgage  to  B.  Brooke  v.  Kensington  (Lord), 
2  K.  &  J.  753  ;  25  L.  J.,  Ch.  795  ;  2  Jur.,  N.  S. 
755. 

When  a  Security  for  Money  advanced  to  meet 
Bills.]— K.  &  Co.  accepted  bills  for  L.  &  Co., 
and  L.  &  Co.  mortgaged  to  K.  &  Co.  an  estate  to 
secure  a  cash  credit,  granted  by  K.  &  Co.  to  the 
extent  of  75,000  dollars.  There  was  a  general 
current  account  between  the  two  firms,  both  of 
whom  became  insolvent : — Held,  that  the  mort- 
gage was  security  for  money  advanced  to  meet 
the  bills.  City  Bafik  v.  Luekie,  5  L.  R.,  Ch. 
773  ;  23  L.  T.  376  ;  18  W.  R.  Il8l. 


Bill  Benewed — ^Advances  for  Discoiuits.] 


— A.  gave  his  acceptance  to  B.  for  18,700/.,  payable 
(six  months  after  date)  on  the  5th  of  February, 
1867,  and  it  was  discounted  by  a  bank.  A.  mort- 
gaged a  station,  and  also  mortgaged  the  stock 
upon  it  to  B.  to  secure  the  repayment  of  18,700/., 
with  interest  at  12^  per  cent.,  on  the  day  above 
mentioned,  and  to  secure  the  payment  of  any  bill 
which  the  mortgagee  might  receive,  take,  make, 
or  indorse  by  way  of  renewal  or  in  substitution 
for  the  acceptance,  or  on  account  of  all  or  any 
part  of  the  sum  therein  mentioned,  or  on  any 
other  account  incidental  thereto.  It  was  also 
stipulated  in  the  mortgage  of  the  stock  that  if 
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default  should  be  made  in  payment  by  the  mort- 
gagor of  the  licence  fees  or  rent,  charges,  fines, 
penalties,  and  other  charges  which  should  become 
payable  in  respect  of  the  station  or  run,  or  the 
stock  thereon,  or  in  relation  thereto,  the  mort- 
gagee might  pay  it,  an4  the  run,  stock,  &c., 
should  be  chargeable  therewith.  The  bill  was 
renewed  from  time  to  time,  B.  paying  the  dis- 
counts to  the  bank  on  A.'s  behalf,  and  debiting 

A.  with  the  amount  in  an  account  current 
rendered  to  A.,  in  which  he  charged  A.  with 
interest  and  mercantile  commissions: — Held, 
that,  notwithstaoding  this  mode  of  keeping  the 
accounts,  the  amount  of  the  advances  for  dis- 
counts was  secured  by  the  mortgage.  Ibntan 
V.  Blackwood,  5  L.  R.,  P.  C.  167  ;  22  W.  R. 
562. 

Held  also,  that  advances  for  payment  of 
govenmient  rent  duo  and  for  scab  licences  for 
sheep  might  be  charged  to  the  mortgage,  but 
that  sheep- wash  could  not.    lb. 

« 

T).  Obtained  by  Fbjlud  ob  Misbepee- 

8ENTATI0N. 

Of  Solicitor,  j  —  A  mortgagee  of  leasehold 
premises  was  induced  by  the  mortgagor  (his 
solicitor)  to  execute  deeds,  represented  as  being 
leases,  but  by  which,  in  consideration  of  a  sum, 
never  in  fact  paid,  the  mortgagee  was  made  to 
assign  the  premises,  by  way  of  sale,  to  a  female 
servant,  by  whom  they  were  afterwards  mort- 
gaged for  value  to  tJie  defendant.  On  a  bill  by 
the  first  mortgagee  to  set  aside  these  deeds  : — 
Held,  that  they  were  wholly  void,  and  were 
decreed  to  be  delivered  up  to  be  cancelled. 
Ogilvie  v.  Jtaffreson,  2  Giff.  353. 

So  where,  under  the  pretence  that  it  was  a 
deed  of  covenant  to  produce  title  deeds,  a  soli- 
citor procured  his  client  to  execute  a  deed  of 
mortgage  to  himself,  to  secure  payment  of  a 
debt,  the  existence  of  which  was  not  shewn  ;  the 
deed  thus  fraudulently  procured  to  be  executed  : 
— Held,  to  be  felse  and  fictitious,  and  wholly 
void.     Vorley  v.  Cooke,  1  Giff.  230. 

A.,  through  a  solicitor,  borrowed  money  from 

B.  upon  a  deposit  of  title-deeds.  The  solicitor 
obtained  the  deeds  back  for  the  purpose,  as  he 
stated,  of  preparing  a  legal  mortgage.  Instead 
of  tliis,  he  got  A.  to  execute  a  legal  mortgage  to 
himself,  iDSteeul  of  to  B.,  and  he  afterwards 
raised  money,  on  a  transfer  of  this  mortgage, 
and  on  the  delivery  of  the  title-deeds,  from  a 
creditor  without  notice : — Held,  that  the  loss 
must  fall  on  A.,  and  that  he  was  liable  to  pay 
both  mortgages.  Adsetts  v.  Hives,  33  Beav,  52 ; 
9  Jur.,  N.  S.  1063  ;  11  W.  R.  1092. 

Wh6n  a  solicitor  and  mortgagee  took  a  con- 
veyance from  the  mortgagor,  a  day  labourer, 
who  had  no  independent  legal  advice  : — ^Held, 
that  l^e  deed  was  not  valid  unless  the  circum- 
stances were  all  explained  to  the  mortgagor,  and 
that  the  onus  of  shewing  that  this  was  done  lay 
on  the  solicitor.  Pre^s  v.  Coke,  6  L.  R.,  Ch. 
645. 

Trustees  placed  money  in  the  hands  of  their 
solicitors  for  investment,  and  the  solicitors,  by 
means  of  a  fraud  practiseid  on  A.,  induced  him  to 
execute  a  mortgage  of  property  to  the  trustees, 
handed  to  them  the  deeds,  and  appropriated  the 
money  to  their  own  use.  No  part  of  the  con- 
sideration was  paid  to  A.  The  solicitors  became 
bankrupt.  The  trustees  brought  an  action 
against  A.  on  the  covenant,  who,  in  ignorance 


of  the  facts,  allowed  judgment  to  go  by  default. 
A  bill  was  filed  in  equity  for  the  delivery  up 
of  the  deeds  to  be  cancelled : — Held,  that  A. 
was  entitled  to  the  relief  prayed.  WaZl  v. 
Cockerell,  10  H.  L.  Gas.  229;  32  L.  J.,  Ch. 
276 ;  9  Jur.,  N.  S.  447 ;  8  L.  T.  1 ;  11  W.  R. 
442. 

Aoquiescence — Onus  probandL]— The  onus  of 
proving  a  case  of  acquiescence  was  ou  the  mort- 
gagee, and  could  not  be  discharged,  except  by 
proving  that  the  mortgagor  was  aware  of  the 
time  and  manner  in  which  the  mortgagee's 
money  was  deposited  with  the  solicitors,  and  of 
the  fact  that  no  part  of  it  had  been  applied  for 
the  use  and  bencnt  of  the  mortgagor.    lb, 

Frandnlent  Xortgago  by  one  Executor  with- 
out Hotice  to  Mortgagee  of  Fraud  and  for  Yalne 
— Forgery.] — A  son  who  was  heir-at-law  to  his 
father,  who  was  one  of  the  executors  and  trus- 
tees of  his  father's  will,  though  he  had  not 
S roved  the  will,  and  whose  Christian  names  a^d 
escription  were  identical  with  those  of  his 
father,  after  his  father's  death  executed  mort- 
gages of  freehold  and  leasehold  property  of  the 
&ther,  and  applied  the  mortgage  money  to  his 
own  purposes.  He  handed  over  the  title-deeds 
to  the  mortgagees.  The  transaction  took  place 
without  the  knowledge  of  his  mother  and  sister, 
who  were  co-trustees  and  co-execntrices  with 
him,  and  who  had  proved  the  will.  The  will 
had  not  been  registered  in  the  Middlesex 
registry,  though  the  property  was  situate  in  that 
county.  The  mortgage  deeds  were  r^stered. 
They  purported  to  be  executed  by  the  absolute 
owner  of  the  property,  and  the  solicitor  who 
acted  for  both  parties  believed  the  son  to  be,  the 
absolute  owner.  The  son  told  him  nothing 
about  the  father's  will.  The  solicitor  searched 
the  Middlesex  registry.  The  son  took  a  benefi- 
cial interest  under  the  trusts  of  the  father's  will. 
After  the  son's  death  the  fraud  was  discoverol, 
and  the  mother  and  sister,  as  trustees  of  the 
father's  will,  brought  an  action  against  the 
mortgagees,  claiming  a  declaration  that  the 
mortgages  were  void  against  them,  and  delivery 
up  of  the  title-deeds.  The  other  beneficiaries 
undei*  the  will  were  made  defendants : — Held 
(by  Kay,  J.,  and  the  Court  of  Appeal),  that  the 
son  in  executing  the  mortgage  deeds  was  person- 
ating his  father ;  that  the  deeds  were  forgeries 
and  passed  nothing  to  the  mortgagees,  except 
the  son's  beneficial  interest  under  the  fatiier's 
will ;  and  that  the  mortgagees  could  obtain  no 
title  by  virtue  of  the  Middlesex  Registry  Act. 
Cooper,  In  re,  Cooper  v.  Vesey,  20  Ch.  D.  611  ; 
51  L.  J.,  Ch.  862  ;  47  L.  T.  89  ;  30  W.  R.  648— 
C.  A.  Affirming  51  L.  J.,  Ch.  149  ;  45  L.  T.  532  ; 
30  W.  R.  148. 

Per  Lindley,  L.  J. : — The  son  could  have  been 
convicted  of  forgery  by  reason  of  his  executing 
the  mortgage  de^ds.    lb, 

Order  for  Deliyery  up  of  Title-Beedi — 

Judicature  Act]— Held,  also,  that  the  mort- 
gagees must  deliver  up  the  title-deeds  to  the 
plain ti&.  Since  the  Judicature  Act  the  Chancery 
Division  has  jurisdiction  on  the  application  of 
the  legal  owner  of  title-deeds  to  onier  them  to 
be  delivered  up  by  a  purchaser  for  value  without 
notice.  MoLeod  v.  Drummond  (14  Yes.  353  ;  17 
Yes.  152)  distinguished.    Ih, 
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For  Inunonl  Puipose.] — A.,  being  requested 
by  B.  (in  consequence  of  reports  that  ne  was 
paying  improper  attentions  to  a  daughter  of  the 
fatter)  to  discontinue  visiting  at  his  house,  in 
order  to  lay  B.  under  obligation  to  him,  and  so, 
by  obtaining  permission  to  continue  his  inter- 
course with  B.'s  family,  to  gain  free  access  to  the 
daughter,  whom  he  had  in  fact  secretly  seduced, 
adranccdi  to  B.  a  sum  of  money  on  mortgage. 
Upon  a  bill  by  A.  to  foreclose,  and  by  B.  to  set 
aside  the  deed  : — Held,  that,  notwithstanding 
the  pecuniary  consideration,  the  immoral  pur- 
pose vitiated  the  whole  deed  ;  and  a  decree  was 
made  for  its  cancellation,  leaving  A.  to  sue  at 
law,  if  he  thought  fit,  for  the  money  lent. 
Wfllyams  v.  Bullmore,  32  Beav.  574  ;  33  L.  J., 
Ch.461. 

Consideration  Improporly  Stated— Surety.] — 
Where  a  mortgage  professes  to  be  made  in  con- 
sideration of  a  sum  down,  and  which  is,  by  the 
deed,  made  immediately  payable,  whereas  the 
contract  was  for  an  annuity,  and  the  considera- 
tion was  not  to  be  payable  until  after  the  death 
of  a  person  named,  such  mortgage  is  fraudulent 
and  void  as  against  a  mortgagor  who  joins 
therein  as  surety  only.  Spaight  v.  Cincne,  1  H. 
k  M.  359. 

When  a  mortgage  was  taken  in  part  in  respect 
of  a  sum  for  which  the  mortgagee  represented 
himself  to  the  mortgagor  as  being  liable  as  a 
surety  for  the  latter,  and  such  representation 
was  erroneous,  to  the  knowledge  of  the  mort- 
gagee :— Held,  that  to  that  extent  the  security 
could  not  be  supported.  Lake  v.  Brutton,  8 
Dc  G.,  M.  &  G.  440. 

6.  Expenses  of  OBTAnnTJO  or  Execitting 

Mortgage. 

Of  Doods  not  fbrming  Part  of  tho  Seeurity.] 
— ^A  mortgagor  cannot  be  charged  with  the  ex- 
penses of  preparing  a  deed  of  declaration .  of 
trnst,  from  the  mortgagee  to  a  cestui  que  trust, 
who  advanced  the  money  to  the  mortgagor,  as 
such  deed  forms  no  part  of  the  security  of  the 
mortgage.  Martin's  case,  2  M.  &  P.  240 ;  5 
Bing.  160. 

Of  Action  against  Mortgagor  by  Third  Party.] 
— D.,  having  given  a  cognovit  for  367/.,  mort- 
gaged certain  premises  as  a  security  for  the  pay- 
ment of  that  sum,  and  the  costs  of  the  judg- 
ment, and  all  other  costs  and  charges  whatso- 
ever attending  the  same.  The  mortgagee  having 
levied  execution,  her  right  to  the  gCKDds  seized 
was  disputed  in  actions  at  the  suit  of  certain 
persons  who  claimed  to  be  assignees  of  D.  under 
a  bankruptcy.  The  mortgagee  failed  upon  a 
first  trial,  but  succeeded  in  a  second,  D.  not 
proving  to  be  a  bankrupt : — Held,  that  the  mort- 
gagee could  not  claim  from  D.  the  costs  of  this 
action,  as  costs  or  charges  attending  the  judg- 
ment confessed  by  D.  X^oe  d.  ffolt  v.  Boe,  6 
Bing.  447  ;  4  M.  &  P.  177. 

Whore  Mortgage  goes  off.] — Where  B.,  being 
desirous  of  raising  a  sum  of  money  upon  mort- 
gage, employed  an  attorney  for  the  purpose,  who 
applied  to  A.,  an  attorney,  telling  him  at  the 
same  time  the  name  of  his  principal,  and  A. 
agreed  to  advance  the  money  on  behalf  of  a 
client,  but  ultimately  the  negotiation  failed  &om 
a  delect  cft  title : — Held,  that  A.  could  not  main- 
tain an  action  against  B.  for  his  fees,  although  it 


was  proved  to  be  the  practice  for  the  proposed 
borrower  to  pay  the  expenses  of  the  proposed 
lender  ;  the  course  being  for  the  attorney  of  the 
latter  to  .send  his  bill  to  the  attorney  of  the 
former,  who,  if  the  bill  was  reasonable,  recom- 
mended his  client  to  pay  it.  Rigley  v.  Bay  kin, 
2  Y.  &  J.  83.  See  Oritsell  v.  Bobinson,  3  Scott, 
329  ;  3  Bing.  N.  C.  10  ;  Webb  v.  BhvdeSj  3  Bing. 
N.  C.  732  ;  4  Scott,  497. 

When  the  negotiations  for  a  mortgage  are 
broken  off  owing  to  the  proposed  mortgagee  being 
dissatisfied  with  the  security  upon  investigation, 
the  proposed  mortgagor  has  no  claim  upon  the 
proposed  mortgagee  for  the  costs  attending  the 
investigation  ;  but  if  the  negotiations  go  off 
without  such  reason,  the  proposed  mortgagee 
may  recover  his  costs  reasonably  incurred. 
Carter  v.  Merrion,  ^2  L.  T.  663. 

Where  a  negotiation  for  a  mortgage  goes  off 
through  the  de&ult  of  the  mortgagor,  the  mort- 
gagee's attorney  cannot  recover  Ws  costs  from 
the  mortgagor,  in  the  absence  of  an  expree^b 
contract  on  the  part  of  Hie  latter  to  pay  them. 
WUkiHson  V.  Grant,  18  C.  B.  319 ;  25  L.  J., 
C.  P.  233. 

An  intended  mortgagor  agreed  to  pay  the 
reasonable  costs  of  the  mortgagor's  solicitor,  if 
the  matter  went  off  : — Held,  that  this  did  not 
include  the  expenses  of  withdrawing  the  money 
from  a  banker's  and  of  remitting  it  to  London 
for  payment.  BlakeileVj  In  re,  32  Beav.  379  ; 
9  Jut.,  N.  S.  1265  ;  8  L.  T.  343  ;  11  W.  R.  656. 

By  a  written  agreement,  preliminary  to  an 
intdaded  mortgage,  the  plaintiff  undertook  to 
advance  to  the  d^endant  a  sum  on  the  mortgage 
of  certain  named  premises  ;  the  defendant  was 
to  deliver  a  complete  abstract  of  title  to  the 
plaintiff's  solicitor  within  a  week  after  the  date 
of  the  agreement,  and  to  produce  the  title-deeds 
necessarv  to  verify  the  abstract,  and  deduce  a 
marketable  title  within  a  month  from  such 
delivery.  If  the  defendant  did  not  do  so  at 
either  period,  the  plaintiff  was  to  have  the 
option  of  considering  the  agreement  void.  It 
was  then  agreed  that  the  defendant  should  forth- 
with pay  the  plaintiff  all  costs  and  charges 
incurred  by  him  in  investigating  the  title  to 
the  promises.  Abstracts  were  delivered,  but 
disclosed  no  title  to  some,  and  a  defective  title 
to  other  parts  of  the  premises.  •  The  time  for 
completing  the  title  expired  on  the  24th  of 
September,  3831,  but  the  negotiations  went  on 
till  14th  of  May,  1832 ;  the  defendant  had  re- 
peated notice  between  those  dates  that  the 
plaintiff's  money  was  lying  idle,  but  he  tried  to 
amend  his  title  till  the  latter  day,  when  it 
remained  defective,  and  the  bargain  was  broken 
off : — Held,  that  the  original  contract  remained 
in  force,  and  that  its  terms  were  not  sufficiently 
comprehensive  to  enable  the  plaintiff  to  recover 
interest,  or  more  than  the  costs  of  investigating 
the  title.    Sweetland  v.  Smith,  3  Tyr.  421. 

Bill  of  Costs — Solioitor  being  Mortgagee.^ — 
A*bill  of  costs  for  preparing  a  mortgage  security, 
delivered  to  a  mortgagor  by  a  firm  of  solicitors, 
one  of  whom  was  the  mortgagee,  is  not  a  mort- 
gagee's costs.  Gregg  v.  Slater,  22  Beav.  314  ; 
26  L.  J.,  Ch.  440  ;  2  Jur.,  N.  S.  246. 

7.  Covenants  and  Provisions  in. 

OoYonant  to  Pay.] — A  debtor  covenanted  to 
execute  a  mortgage  of  some  property  to  secure  a 
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debt,  and  covenanted  that  the  deed  should  con- 
tain all  the  covenants  usually  inserted  in  a  mort- 
gage. The  instrument  of  charge  was  under 
seal : — Held,  that  as  a  covenant  to  pay  is  a 
usual  covenant  in  a  mortgage  deed,  the  debt 
became  a  specialty  debt.  Savnders  v.  MiUome^ 
2  L.  R.,  Eq.  573  ;  14  L.  T.  788 ;  15  W.  R.  2. 

Upon  a  mortgage  from  B.  to  A.,  the  deed, 
dated  the  13th  S'ebruary,  1834,  recited,  that,  as 
an  inducement  to  A.  to  advance  the  money,  B. 
had  agreed  to  covenant  for  the  payment  of  the 
interest.  B.  covenanted  to  pay  tlie  principal 
and  iuterest  for  the  same,  after  the  rate  of  5/. 
per  cent.,  on  the  13th  February,  1835  ;  and  C. 
covenanted  that  B,  and  C,  or  one  of  them, 
would,  during  the  continuance  of  the  security, 
pay  the  interest  to  become  due  in  respect  of  the 
principal,  after  the  rate  of  5/.  per  cent,  per 
annum,  by  two  even  half-yearly  payments,  on 
the  13th  August  and  the  13th  February.  The 
deed  contained  a  power  of  sale,  on  six  months' 
notice,  in  default  of  payment  of  principal  and 
interest,  with  authority  to  A.,  out  of  the  pro- 
ceeds, to  pay  herself  the  principal  and  interest, 
or  so  much  thereof  as  should  be  due  : — Held, 
that  C.*8  covenant  was  not  limited  to  the  pay- 
ment of  the  first  two  half-years'  interest,  but 
was  a  covenant  for  payment  of  the  interest  so 
long  as  the  principal  remained  unpaid.  King  v. 
Greenhill,  6  M.  &  G.  59  ;  6  Scott,  N.  R.  869  ;  12 
L.  J.,  C.  P.  333  ;  7  Jur.  604. 

Penalty  to  Secure  Bepayment.] — In  a  mort- 
gage bond,  given  to  secure  the  due  payment  by 
instalments  of  a  sum  due,  a  provision  making 
the  total  sum  due  enforceable  on  any  default,  is 
not  to  be  considered  a  penalty.  Wallingford  v. 
Mutual  Society.  5  App.  Cas.  685  ;  50  L.  J.,  Q.  B. 
49  ;  43  L.  T.  258  ;  29  W.  R.  81. 

Specific  Stipulations  for  Entry  or  Penalty.] — 
In  a  mortage  of  chattels,  which  was  duly  regis- 
tered as  a  bill  of  sale,  to  secure  the  repayment  of 
400^.  then  advanced,  and  a  further  sum  of  144Z. 
for  interest  and  expenses,  by  instalments  payable 
every  three  months,  and  in  default  of  payment  of 
any  one  instalment  the  whole  amount  remaining 
unpaid  to  become  immediately  due,  followed  by  a 
proviso  that,  in  default  of  payment  of  the  moneys 
secured,  or  any  part  thereof,  or  if  the  mortgagor 
should  become  a  liquidating  debtor  or  bankrupt, 
or  upon  the  happening  of  certain  other  contin- 
gencies, the  mortgagee  might  enter,  sell,  and 
repay  himself  the  whole  of  the  sums  due  to  him 
upon  the  security  of  the  mortgage ;  the  mort- 
gagor having  become  a  liquidating  debtor : — 
Held,  that  the  provisions  of  this  mortgage  were 
not  in  the  nature  of  a  penalty,  and  that  the 
mortgagee  was  entitled  to  possession  of  the  pro- 
perty comprised  in  the  mortgage  deed.  Coch  rancy 
Ex  parte,  Sendallj  7?t  re,  38  L.  T.  820  ;  26  W.  R. 
818. 

Where  a  mortgage  to  secure  an  existing  debt, 
payable  by  Instalments,  with  interest  to  the 
times  of  payment,  contained  a  proviso  that,  in 
the  event  of  the  debt  not  being  punctually  paid 
by  instalments  as  specified  in  the  deed,  the  full 
amount  of  the  debt  should  immediately  become 
payable : — Held,  that  the  proviso  was  not  in  the 
nature  of  a  penalty,  and  that  relief  in  equity 
could  not  be  granted  to  the  mortgagor  against 
it.  Sterne  v.  Beck,  1  De  Q.,  J.  &  S.  695  ;  32 
L.  J.,  Ch.  682  ;  11  W.  R.  791. 

A  creditor  having  agreed  with  his  debtor  to 


remit  part  of  the  debt  upon  having  a  mortgage 
to  secui'e  the  payment  of  the  balance  within  two 
years,  without  prejudice  to  his  right  to  recover 
the  whole  debt  if  such  balance  was  not  paid 
within  that  time,  the  debtor  executed  a  mort- 
gage for  such  balance,  containing  a  proviso  that 
if  the  mortgage  debt  was  not  paid  within  the 
two  years  the  whole  of  the  original  debt  should 
be  recovered.  The  debt  was  not  paid  within  the 
two  years : — Held,  that  the  proviso  was  of  the 
nature  of  a  penalty,  from  which  the  mortgagor 
was  entitled  to  be  relieved  in  equity,  and  that 
the  mortgagee  could  only  recover  the  smaller 
sum.    Thompson  v.  Hudson,  2  L.  R.,  Eq.  612. 

CoYenant  to  Fay  on  Day  certain — ^Bate  of  In- 
terest.]— By  a  mortgage  deed  reciting  an  agree- 
ment for  an  advance  at  10/.  per  cent,  the  mort- 
gagor covenanted  for  payment  of  the  principal 
sum  at  the  expiration  of  twelve  months,  and  for 
the  payment  of  interest  in  the  meantime  at  the 
rate  of  10/.  per  cent,  per  annum,  but  there  was  no 
covenant  as  to  payment  of  interest  in  the  event  of 
the  principal  sum,  or  any  part  of  it,  remaining  un- 
paid after  the  day  named  for  repayment.  The 
money  was  not  repaid  on  the  day,  but  interest  at 
10/.  per  cent,  w^as  paid  for  several  years.  The 
mortgagor  having  died,  and  a  decree  having  been 
made  for  administration  of  his  estate,  the  mort- 
gagee proved  as  a  creditor  for  the  principal  sum 
and  interest : — Held,  that  interest  was  recover- 
able only  as  damages,  and  ought  to  be  limited 
to  5/.  per  cent.  Roberts,  In  re,  Ooodchap  v. 
Roberts,  14  Ch.  D.  49  ;  42  L.  T.  666  ;  28  W.  R. 
870— C.  A. 


Interest   Capitalized — For  how   many 


Years  recoverable.] — ^A.  and  B.,  reversioners 
after  a  life  interest  in  C,  mortgaged  their  property 
and  covenanted  that  interest  in  arrear  should  be 
capitalized,  and  bear  interest  after  the  same  rate  ; 
and  C.  also  assigned  her  life  interest  as  a  part 
of  the  security : — Held,  that  the  covenant  was 
good  and  valid ;  and  that  the  mortgagee  was 
not  limited  to  six  years'  interest.  Clark^on  v. 
He7iderson,  14  Ch.  D.  348  ;  49  L.  J.,  Ch.  289  ;  43 
L.  T.  29  ;  28  W.  R.  907. 

Default  in  Payment — Seizure  by  Agent — 
Whether  a  Demand.] — The  respondent  mortgaged 
a  sheep  run  to  the  appellant.  The  deed  fixed  no 
time  for  the  repayment  of  the  money,  but  only 
stipulated  that  if  the  mortgagor  should  make 
default  in  payment  of  the  amount  on  demand, 
the  mortgagee  should  be  at  liberty  to  enter.  It 
appeared  from  the  oovensoit^  in  the  deed  that  it 
was  the  intention  of  the  parties  that  the  mort- 
gagor should  remain  in  |>osscssion  until  default 
was  made  ;  but  there  was  no  express  stipulation 
to  that  effect.  During  the  absence  of  the  re- 
spondent the  appellant  sent  an  agent  to  the 
station  with  a  demand  in  writing  for  repayment, 
which  was  served  on  the  respondent's  wife,  and 
in  default  of  payment  th^  appellant's  agent  imme- 
diately took  possession  of  the  run  and  the  sheep 
on  it:-^Hela,  that  as  the  respondent  had  no 
opportunity  of  inquiring  into  the  truth  of  the 
agent's  statement,  there  was  no  default  which  justi- 
fied the  appellant  in  entering  into  possession  and 
seizing  the  property,  and  that  the  respondent  was 
entitled  to  substantial  damages.  Moore  v.  Shelley, 
8  App.  Cas.  285  ;  52  L.  J.,  P.  C.  35  ;  48  L.  T.  918 
— P.  C. 
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Coveiuuit  of  Hon-inoumbranoe.]— H.  having 
Tnortgaged  an  estate  to  the  defendant,  H.,  as 
mortgagor,  and  the  defendant  as  mortgagee,  con- 
veyed a  part  of  the  same  to  A.  for  baildlng  a 
house  thereon,  by  deed,  in  which  A.  was  em- 
powered to  erect  a  '*  porte  coch^re  or  projection  " 
on  one  side  of  her  proiiosed  hoose,  such  projection 
to  extend  over  the  foot  pavement  of  a  certai/i 
road,  and  the  plan  thereof  to  be  submitted  to  and 
approved  of  by  H.  Aftcrwanis  H.  and  the  de- 
fendant conveyed  other  part  of  the  same  estate 
to  the  plaintiff  by  deed,  in  which  was  granted  to 
the  plaintiff  and  his  friends,  servants,  &c.,  and 
all  other  persons  for  the  benefit  of  the  plaintiff, 
the  right  to  pass  and  repass  over  and  along  cer- 
tain roads,  of  which  the  road  over  which  A.  had 
been  allowed  to  build  the  projection  was  one ; 
and  by  the  same  deed  the  defendant  for  himself 
covenanted  with  the  plaintiff  that  he,  the  defen- 
dant, "had  not  done,  omitted,  or  knowingly 
saffered,  or  been  party  or  privy  to  anything 
whereby  the  premises  were  or  might  be  im- 
peached, affected,  or  incumbered : " — Held,  first, 
that  upon  the  construction  of  the  deeds  the  co- 
venant of  non-incumbrance  was  not  broken  by 
the  defendant  having  been  party  to  the  deed 
whereby  A.  was  allowed  to  erect  the  porte  co- 
chere  or  projection.  Clifford  v.  Uoare^  9  L.  R., 
C.  P.  362  ;  43  L.  J.,  C.  P.  225  ;  30  L.  T.  465  ;  22 
VI ,  B.  828. 

Held,  secondly,  that  the  defendant  having 
joined  as  mortgagee  only,  would  not  have 
diminished  his  liability  npon  the  deeds  if  the 
court  had  construed  them  against  him.    Ih, 

CoYMLant  for  farther  Assurance.] — On  an 
assignment  by  way  of  settlement  of  a  reversionary 
interest  in  trust  funds,  the  settlor  covenanted 
that  he  and  all  persons  claiming  through  him 
would,  npon  the  request  of  the  trustees  of  the 
settlement,  do  all  acts  necessary  for  further 
assuring  the  premises  to  the  trustees.  The  settlor 
afterwards  obtained  possession  of  the  premises, 
and  died,  after  applying  the  same  for  his  own 
use : — Held,  that  the  trustees  were  entitled  to 
prove  for  tiie  amount  of  the  settled  funds,  as  for 
a  specialty  debt.  DicJuton^  In  re,  Blackburn  v. 
JHcluon,  12  L.  R.,  Eq.  154  ;  40  L.  J.,  Ch.  707  ; 
25L.  T.  118. 

Covenant  at  to  Insuranoe.] — Mortgage  deeds 
contained  covenants  by  the  mortgagor  to  insure 
the  premises  in  the  names  of  the  mortgagor  and 
mortgagees,  not  adding  their  heirs,  executors, 
administrators  .or  assigns.  The  mortgagees 
entered  into  possession,  and,  after  the  mort- 
gagor's death,  the  persons  entitled  to  the  equity 
of  redemption  not  having  insured  the  premises, 
the  mortgagees  insured  in  their  own  names  only, 
as  mortgagees : — Held,  that  the  mortgagees  were 
entitled  to  add  the  premiums  to  their  mortgage 
debt.    Dobson  v.  Landf  4  De  G.  &  S.  575. 

A  lessee  who  covenanted  to  insure  against  fire 
in  the  joint  names  of  himself  and  his  lessor,  with 
a  proviso  that  the  policy  moneys  should  be  ex- 
pended in  reinstating  the  premises,  assigned  them 
by  way  of  mortgage,  with  a  power  of  sale,  under 
which  the  mortgagee  sold.  The  mortgage  deed 
did  not  notice  the  policy.  The  premises  were 
subsequently  damaged  by  fire,  and  were  rein- 
stated by  the  mortgagee.  On  a  claim  by  the 
mortgagee  and  his  vendee,  the  mortgagor  was 
decr^d  to  deliver  up  the  policy,  and  join  with 
the  lessor  in  signing  the  receipt  to  the  insurance 


office,  to  enable  the  mortgagee  to  receive  the 
money  payable  under  the  policy.  Garden  v. 
Ingram,  23  L.  J.,  Ch.  478. 
•  A  lessee  in  possession  is  not  entitled  as  against 
his  mortgagee  to  a  lien  on  the  policy  moneys  for 
repairs  done  by  him  after  a  fire.'   lb. 

In  the  absence  of  an  express  contract  author- 
izing him  so  to  do,  a  mortgagee  cannot  (notwith- 
standing his  mortgagor  has  covenanted  to  insure 
against  fire,  and  neglected  so  to  do),  as  against 
a  subsequent  incumbrancer,  himself  insure  the 
mortgaged  premises,  and  add  the  sums  so  paid 
to  his  mortgage  debt.  Brooke  v.  Stone,  34  L.  J., 
Ch.  251  ;  12  L.  T.  114  ;  13  W.  R.  401. 

A  mortgagee  in  possession  is  not  entitled,  in 
the  absence  of  an  express  contract,  to  charge  in 
account  premiums  on  a  fire  policy  on  the  mort- 
gaged proper tv.  Bellamy  v.  BricJtenden^  2 
Johns.  &  H.  137. 

Payment  of  Prinolpal  conditional  on  Payment 
of  Interest.] — ^When  an  agreement  for  a  mort- 
gage contains  a  stipulation  that  the  principal 
shall  not  be  called  in  for  a  certain  time,  the 
court,  in  settling  the  form  of  the  deed,  will, 
although  the  agreement  is  silent  on  the  subject, 
insert  a  proviso  that  the  postponement  shall  be 
conditional  on  punctual  payment  of  interest,  and, 
if  the  property  is  leasehold,  on  observance  of  the 
covenant ;  so  that,  if  the  mortgagor  should  make 
default  in  either  of  these  respects,  the  mort- 
gagee's remedies  by  sale  or  foreclosure  will  imme- 
diately arise.  Seat  on  v.  Twyford,  11  L.  R.,  Eq. 
591  ;  40  L.  J.,  Ch.  122  ;  23  L.  T.  648  ;  19  W.  R. 
200. 

Attornment  Clauses.] — A  mortgage  by  mort- 
gagors in  possession  or  premises  used  for  the 
purposes  of  trade,  contained  a  provision  that  the 
mortgage  should  continue  for  five  years  if  the 
interest  should  be  regularly  paid,  and  the  mort- 
gagors should  not  become  bankrupt,  or  take  pro- 
ceedings for  liquidation  or  composition,  and  also 
an  attornment  clause  whereby  the  mortgagors 
attorned  tenants  to  the  mortgagee  at  a  rent  far 
exceeding  the  interest  on  the  mortgage  or  the 
annual  value  of  the  property.  The  mortgagors 
having  gone  into  liquidation,  the  mortgagee 
claim^  under  the  attornment  to  distrain  for  a 
year's  rent : — Held,  that  the  attornment  clause 
was  a  mere  device  for  making  the  chattel  sub- 
ject to  the  mortgage  without  a  bill  of  sale,  and, 
being  a  fraud  upon  the  bankruptcy  laws,  an 
injunction  must  be  granted  to  restrain  him  from 
proceeding  with  his  distress.  TJwmp^on,  In  re, 
Willmmx,  Ux  parte,  7  Ch.  D.  138  ;  47  L.  J.,  Bk. 
26  ;  37  L.  T.  704  ;  26  W.  R.  274— C.  A. 

A  limited  company  gave,  in  1875,  a  mortgage 
to  its  bankers  for  its  account  current,  by  cove- 
nant to  surrender  its  copyhold  works,  and  by  the 
mortgage  deed  the  company  became  tenant  to 
the  bankers  at  the  rent  of  5,000/.  No  surrender 
of  the  copyholds  was  made.  On  the  16th  of 
July,  1877,  the  bankers  sent  an  auctioneer  to 
distrain  for  10,000/.,  being  two  years'  rent  The 
auctioneer,  on  the  same  day,  saw  the  managing 
director  of  the  company,  gave  him  formal  notice 
of  distraint,  and  by  arrangement  with  him 
employed  two  workmen  of  the  company  to  keep 
possession  of  the  chattels  distrained.  On  the 
18th  of  July  the  company  requested  the  bankers 
not  to  proceed  to  an  immediate  sale,  to  which 
the  bankers  assented,  and  the  two  men  remained 
in  possession.     On  the  19th  of  July  a  petition 
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was  preseated  for  winding-up  the  companj ; 
and  on  the  28th  of  July  a  winding-up  order  was 
made.  Bj  arrangement  with  the  liquidator,  the 
men  went  out  of  possession  in  October,  and  In 
November  the  balk  of  the  chattels  was  sold  by 
the  liquidator  without  prejudice  to  the  righto 
of  the  bankers,  and  realized  less  than  5,0002. : — 
Held  (overruling  Bacon,  V.-C),  that  the  attorn- 
ment clause  created  the  relation  of  landlord  and 
tenant ;  that,  there  being  no  ground  for  8ayin|; 
that  the  rent  of  5,0002.  was  so  unreasonable  as 
to  be  fraudulent,  the  mortgagees  had  the  same 
rights  of  distress  as  any  other  landlord  ;  and 
that,  as  the  value  of  the  chattels  sold  was  less 
than  one  year's  rent,  on  the  mortgagees  abandon- 
ing all  claim  to  the  chattels  remaining  unsold, 
the  proceeds  of  sale  must  go  to  them.  Stockton 
Iron  Furnace  Company^  In  re,  10  Ch.  D.  335  ; 
48  L.  J,,  Ch.  417;  40  L.  T.  19;  27  W.  R. 
433. 

Held,  also,  that  the  doctrine  of  reputed  owner- 
ship had  no  application,  as  a  distress  does  not 
make  the  landlord  the  owner  of  the  goods  dis- 
trained.   Ih,  , 

An  attornment  in  a  mortgage  deed  by  the 
mortgagor  as  tenant  to  the  mortgagee,  at  a  rent 
reserved,  creates  a  tenancy  and  rent  with  all  its 
incident  remedies,  so  that  the  mortgagee  can  in 
such  a  case  distrain  upon  the  goods  of  a  third 
person,  who  has  no  notice  of  the  mortgage, 
which  may  be  on  the  mortgaged  premises  at 
the  time  of  default  in  payment  of  rent  by  the 
mortgagor.  Kcardctf  v.  Philip*,  11  Q.  B.  D. 
621  ;  52  L.  J.,  Q.  B.  581  ;  49  L.  T.  435  ;  31  W.  R. 
909— C.  A. 

Powers  of  Sale.] — A  testator  directed  his 
trustees  to  raise  a  sum  of  money^  by  mortgage, 
as  they  thought  fit.  and,  subject  to  such  mort- 
gage, devised  the  estate  to  certain  persons : — 
Held,  that  the  direction  to  mortgage  gave  the 
trustees  power  to  insert  in  the  mortgage  a  power 
of  sale.     Chaumer,  In  re,  22  L.  T.  2«2. 

8.  Other  Mattkbs  belating  to. 

CompeUing  Speoifie  Performanoe.] — When  a 
person  had  agreed  to  execute  a  mortgage  of 
leasehold  premises  in  the  usual  form,  contain- 
ing an  absolute  power  of  sale,  in  consideration 
of  money  due,  and  had,  when  requested  to  do 
so,  failed  to  execute  such  mortgage  : — The  court 
made  a  decree  for  specific  performance.  Anhton 
V.  Corrigan,  13  L.  R.,  Eq.  76  ;  41  L.  J.,  Ch.  96. 

The  court  will  decree  specific  performance  of 
an  agreement  to  execute  a  mortgage  with  an 
immediate  power  of  sale.  Hermann  v.  Hodges, 
16  L.  R.,  Eq.  18;  43  L.  J.,  Ch.  192;  21  W.  R. 
571. 

An  agreement  to  borrow  a  sum  of  money  is 
not  such  a  contract  as  a  court  of  equity  can 
compel  the  specific  performance  of.  Jiogers  v. 
aiallis,  27  Beav.  175  ;  29  L.  J.,  Ch.  240. 

Damages  for  not   XxecutiJig  or  CompletiJig 
Contraet.] — The  owner  of  building  land,  upon 
which  he  had  erected  houses,  mortgaged  it,  first, 
to  a  building  society  for  4,300/.,  with  a  power 
of  sale  in  default  of  payment ;  secondly,  to  the 
defendant  for  350/.,  and  afterwards  to  several 
other  persons  for  various  sums.     Being  unable  to  ; 
proceed  with  the  building,  by  deed,  to  which  he. ' 
the  building  society,  the  defendant,  and  other  • 
mortgagees  were  parties,  the  premises  were  con- 


veyed to  the  plaintiff  in  fee,  discharged  from  all 
equity  of  redemption,  but  subject  to  the  mort- 
gage of  the  building  society,  in  trust,  in  his  dis- 
cretion, to  sell  the  same,  and  out  of  the  proceeds 
to  pay,  first,  expenses ;  secondly,  the  building 
society;  thirdly,  the  defendant;  fourthly,  ad- 
vances made  by  the'plaintiff,  and  afterwards  the 
other  mortgagees  in  the  order  of  their  priority, 
with  liberty  for  the  plaintiff  to  raise  a  sum  not 
I  exceeding  5,000/.,  for  the  purpose  of  carrying 
into  effect  the  trusts  of  the  indenture.  The 
defendant  covenantetl  that  he  would  execute  all 
assurances  reasonably  required,  for  enabling  the 
plaintiff  to  execute  the  trusts  of  the  deed.  The 
plaintiff  had  made  advances  to  the  extent  of 
1,150/.  He  had  also  arranged  with  the  building 
society  to  accept  4,100/.  in  satisfaction  of  their 
claim ;  and  he  had  contracted  for  a  loan  of 
5,000/.  on  mortgage  of  the  premises.  The  mort- 
gage deed  was  prepared  and  all  parties  attended, 
when  the  defendant  refused  to  execute  it  unless 
he  was  paid  his  debt  of  350/.,  and  in  consequence 
the  building  society  sold  the  premises  for  4,510/., 
which  was  not  more  than  sufficient  to  pay  their 
mortgage  and  expenses  : — Held,  per  Pollock,  C. 
B.,  and  Bramwell,  B.,  that  the  plaintiff  was  only 
entitled  to  recover  as  damages  the  casts  of  the 
abortive  mortgage.  Per  Martin,  B.,  that  the 
plaintiff  was  entitled  to  recover,  in  addition 
to  the  costs  of  the  abortive  mortgage,  the  dif- 
ference between  5,000/.  and  the  value  of  the 
land  as  building  land ;  or,  at  all  events,  900/.. 
the  residue  of  the  5,000/.,  aiter  paying  4,100/.  to 
the  building  society.  Duck^corth  v.  Ewart,  2 
H.  &  C.  129  ;  33  L.  J.,  Ex.  24  ;  9  L.  T.  297. 

Proof  of  Ezeoutioii.] — A  mortgage  deed  could 
not  be  produced,  and  a  copy  purporting  to  have 
been  furnished  by  the  solicitor  who  held  the 
deed  was  produced  on  behalf  of  the  plaintiff  as 
evidence  of  the  deed  ;  the  plaintiff  also  deposed 
to  the  existence  of  the  mortgage.  The  defen- 
dants had  in  their  answers  not  expressly  chal- 
lenged the  mortgage  deed,  and  had  admitted 
that  there  had  b^n  a  reconveyance  of  part  of 
the  property  comprised  in  the  mortgage  : — Held, 
that  as  against  them  the  mortgage  deed  was 
sufficiently  proved.  Heath  v.  Crealock,  10  L.  R., 
Ch.  22  ;  44  L.  J.,  Ch.  157  ;  31  L.  T.  650 ;  23 
W.  R.  95.  Affirming  18  L.  R.,  Eq.  215  ;  43  L.  J., 
Ch.  169  ;  29  L.  T.  763. 

Lieu  Created  by.] — ^A  mortgagor  instructed 
his  solicitors,  to  whom  he  was  indebted  in  a  bill 
of  costs,  to  prepare  a  conveyan<je  of  the  mort- 
gaged property.  They  did  so,  and  sent  the  en- 
grossment to  the  mortgagee's  solicitors,  with  an 
intimation  that  they  had  A  •  lien  on  it,  and  a 
request  that  the  mortgagee's  solicitors  would 
hold  it  on  account  of  the  mortgagor's  solicitors. 
The  engrossment  was  executed  by  the  mortga- 
gees. The  mortgage  money  was  not  paid,  but 
the  mortgagor  sold  the  property  to  purchasers 
who  agnx^  to  pay  it : — Held,  that  the  mort- 
gagor's solicitors  had  a  lien  on  the  engrossment, 
and  that  such  lien  was  not  prejudiced  by  their 
having  parted  with  the  engrossment  under  the 
above  circumstances,  nor  by  the  execution  of  it 
as  a  deed,-nor  by  a  promissory  note  delivered  to 
the  solicitors  not  covering  their  whole  demand, 
and  that  the  purchaser  had  been  properly  re- 
strained by  injunction  from  proceeding  to  recover 
the  deed.  Watson  v.  Lyon^  7  De  G.,  M.  ^  G. 
288. 
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W.  intrustetl  to  P..  his  solicitor,  7,700/.,  and 
verbally  arranged  with  a  clerk  of  P.  for  its  in- 
▼estment  on  a  mortgage  of  leaseholds  at  C, 
which  investment  P.,  by  letter,  informed  him  had 
Y>eea  made  as  arranged  with  the  clerk.  P.  having 
died  insolvent,  it  was  found  that  no  mortgage  in 
favour  of  W.  existed,  but  that  P.  had  advanced 
upwards  of  100,000/.  in  his  own  name  on  mortgage 
of  the  property  at  C.  Of  this  sum  considerably 
more  than  7,700/.had  been  advanced  by  P.  between 
t  he  date  at  which  W.  had  intrusted  that  amount  to 
him,  and  the  date  of  the.  letter  informing  W.  of 
the  investment.  Under  an  order  of  the  court  in 
a  suit  for  the  administration  of  the  estate  of  P., 
the  mortgage  property  was  sold,  and  the  proceeds 
carried  to  a  separate  account : — Held,  that  the 
advances  made  by  P.  on  mortgage  of  the  property 
at  C.  included  the  moneys  intrusted  to  him  by 
W..  and  that  W.  was  entitled  to  repayment  of 
such  moneys  out  of  the  fund  in  court.  Mid' 
diet  any.  Polloelt,  Wetherall,  Ex  parte,  4  Ch.  D. 
49  ;  46  L.  J..  Ch.  ,39  ;  35  L.  T.  608  ;  25  W.  R. 
94. 

A  solicitor  investetl  money  of  a  client  on  an 
improper  security  (a  fourth  mortgage).  It  being 
supposed  that  the  security  was  worthless,  and 
the  solicitor  having  absconded,  the  client  re- 
ceived a  composition  of  o»,  in  the  pound  from 
the  estate  of  the  deceased  partner  of  the  solicitor, 
tinder  a  general  scheme  of  compromise  between 
the  executors  and  creditors  of  such  deceased 
partner.  The  mortgaged  estate  having  subse- 
quently proved  sufficient  to  pay  the  fourth  mort- 
gage : — Held,  that  the  amount  received  under 
the  composition  must  be  repaid  to  the  partner's 
estate,  and  did  not  enure  to  the  benefit  of  subse- 
quent incumbrancers  on  the  mortgaged  pro- 
perty. Saw^ijer  v.  Ooodwin,  1  Ch.  D.  351  ;  45 
L.  J..  Ch,  289  ;  34  L.  T.  635 ;  24  W.  R.  493— 
C.  A. 


Of  Solicitor  acting  for  both  Parties.] — A 


goods  without  taking  reasonable  care  to  obtain 
the  best  prices  for  thenh  Manghan  v.  Sharpe, 
17  C.  B.,  N.  S.  443  ;  U  L.  J.,  C.  P.  19. 

Held,  also,  that  the  parties  need  not  be  de- 
scribed in  the  deed  by  their  Christian  names  or 
surnames,  and  that  the  conveyance  of  the  pro- 
\yerty  to  the  company  operated  as  a  conveyance 
to  the  company,  on  its  being  ascertained  that 
they  were  the  persons  describ^  under  the  name 
of  such  company.     lb. 


Sectiflcation  of  Deed.]-— B.  applied  to  a 


solicitor  who  acts  for  both  parties  to  a  mortgage 
cannot,  after  the  execution  of  the  mortgage, 
claim  a  lien  on  the  title  deeds  of  the  property 
for  any  costs  due  from  the  mortgagor.  S/wll,  In 
re,  6  Ch.  D.  105  ;  46  L.  J.,  Ch.  627  ;  37  L.  T.  350  : 
2.'»  W.  R.  823. 

Porm  of  Xortgagc] — A  harbour  company  was 
empowered  by  its  acts  of  incorporation  to  raise 
money  on  mortgage  of  the  works  and  tolls,  which 
were  not  to  be  effectual  until  they  were  entered 
in  the  company's  books  by  its  clerk,  and  a 
memorial  of  the  entry  was  indorsed  on  them  : — 
Held,  that  an  unindorsed  mortgage,  regular  in 
other  respects,  was  effectual.  J&rtin  v.  Smtth- 
JiMtern  Railway  Company,  6  De  G.,  M.  &  G. 
270  ;  24  L.  J.,  Ch.  343  ;  1  Jur.,  N.  S.  433. 

B.,  in  consideration  of  a  sum  of  money  lent  to 
him  by  parties,  who  carried  on  basiness  under  the 
name  of  "  The  City  Investment  and  Advance 
Company,"  assigned  by  deed  certain  goods  of  his 
to  the  company,  to  hold  as  their  own  proper 
goods ;  nevertheless,  by  way  of  mortgage,  for 
securing  the  repayment  of  the  loan,  with  full 
power  to  the  mortgagees  to  sell  the  goods,  and  out 
of  the  proceeds  to  reimburse  themselves  the  loan 
and  costs  of  sale,  and  to  pay  the  residue,  if  any, 
to  B. : — Held,  that  the  property  in  the  goods 
passed  by  such  deed  to  the  mortgagees,  and  that 
a  party  who  claimed  the  same  goods  under  a 
subsequent  assignment  to  htm  from  B.,  could  not 
maintain  an  action  against  them  for  selling  the 


bank  for  a  loan  upon  the  security  of  three  houses 
in  a  parish,  which  he  specified  and  pointed  out  to 
the  bank  manager,  stating  that  he  held  them 
under  a  lease  from  L.,  dated  the  25th  of  Sep- 
tember, 1874,  and  that  they  were  mortgaged  to 
a  building  society  by  an  indenture  dated  the  3rd 
of  October,  1874.  The  bank  made  the  advance, 
and  a  memorandum  of  equitable  mortgage,  ex- 
pressed to  be  subject  to  a  mortgage  to  the 
society,  of  the  3rd  of  October,  1874,  was  pre- 
pared by  the  banfe  manager  and  executed  by  B. 
In  this  instrument  the  parcels  were  described  as 
three  leasehold  houses  in  the  parish,  held  by  a 
lease  from  L.  to  B.  dated  the  25th  of  September, 
1874.  Two  of  the  houses  agreed  to  be  mort- 
gaged were  in  fact  held  under  a  lease  from  I/, 
dated  the  31st  of  December,  1874,  and  were 
mortgaged  to  the  building  society  by  an  inden- 
ture dated  the  14  th  of  January,  1875.  The  third 
house  was  held  by  a  lease  from  L.  dated  the 
13th  of  May,  1875,  and  was  mortgaged  to  the 
building  society  by  an  indenture  dat^  the  18th 
of  May,  1875.  At  the  date  of  the  mortgage  to 
the  bank,  B.  possessed  no  houses  comprised  in 
any  lease  or  mortgage  of  the  dates  therein  re- 
ferred to,  but  he  had  formerly  owned  a  house 
exactly  answering  the  whole  description,  which 
he  had  sold  some  months  previously.  B.  having 
become  a  liquidating  debtor,  the  trustee  sold  the 
first  two  houses,  and  applied  to  the  court  for  a 
direction  to  complete  the  sale  and  deal  with  the 
proceeds  without  regard  to  a  claim  by  the  bank 
to  include  these  houses  in  their  security  : — Held, 
that  the  bank,  having  advanced  their  money  upon 
an  agreement  for  the  mortgage  of  these  houses, 
would  be  entitled  in  equity  to  have  the  raemb- 
randum  rectified,  so  as  to  carry  out  that  agree- 
ment, and  that  ^ey  must  be  treated  by  the 
Court  of  Bankruptcy  as  possessing  a  valid  secu- 
rity upon  the  two  houses.  Boulter,  In  re,  Na- 
tiimal  Proriri'^ial  Bank  of  England,  Ex  jnirte,  4 
Ch.  D.  241  ;  46  L.  J..  Bk.  11  ;  .35  L.  T.  673  ;  2ri 
W.  R.  100. 


III.  ATTENDANT  TERMS. 

Two  terms  were  created  in  the  same  manner, 
one  of  500  years,  in  1712,  the  other  of  600  years, 
in  1768.  In  1791,  the  latter  was  assigned  to  A.. 
to  secure  a  mortgage  debt ;  and.  by  a  deed  of 
even  date,  the  former  was  assigned'  to  R.  as  a 
trustee  for  A.  A.  died,  having  appointed  B.,  C. 
and  D.,  his  executors.  In  1801,  by  a  deed 
indorsed  on  the  first  assignment  of  1791,  and 
"made  between  B.,  C.  and  D.,  executors  of  A., 
of  the  one  part,  and  E.,  of  the  other  part,"  B.,  C. 
and  D.  assigned  the  premises, "  and  all  the  estate, 
right,  title,  and  interest,"  to  E.  for  the  residue  of 
the  term  of  600  years,  subject  to  the  equity  of 
redemption  -.—Held,  that  the  term  of  1712,  being 
held  by  B.  in  what  must  be  deemed  his  own  right,- 


575 


MORTGAGE— Stomj)«  on  Mortgages. 


576 


did  not  pass  by  force  of  the  words  "  and  all  the 
estate,  right,  title  and  interest,"  and  was  not 
merged.  Rooper  v.  Jlari'ison^  2  K.  &  J.  86. 

In  1838,  H.  mortgaged  premises  for  1,000  years 
to  D.,  and  in  1839  conveyed  the  fee,  subject  to 
the  mortgage  term,  to  her  daughter,  the  wife  of 
the  defendant ;  this  conveyance  was  unknown 
to  the  parties  to  the  subsequent  deeds.  In  1842, 
H.  mortgaged  the  premises  in  fee  to  M.,  and  in 
October,  1 84-1,  conveyed  the  equity  of  redemption 
to  C.  In  October,  1844,  M.  assigned  the  mort- 
gage of  the  fee  to  K  T.,  and  the  representatives 
of  D.  assigned  the  term  of  1,000  years  to  a 
trustee,  to  secure  the  money  to,  and  afterwards 
to  be  reconveyed  as  C.  should  direct.  In  Sep- 
tember, 1847,  part  of  the  premises  being  required 
for  a  railway,  C.  received  the  purchase-money 
from  the  company,  aiKi  therewith  paid  off  the 
mortgagees :  —  Held,  that  the  term  had  not 
become  attendant  upon  the  inheritance  by  con- 
struction of  law,  so  as  to  be  determined  by  8  &  9 
Vict.  c.  112,  8.  2,  and  therefore  C.  was  entitled 
to  recover  upon  the  demise  of  the  trustees.  Doe 
d.  Clay  V.  Joiies,  13  Q.  B.  774  ;  18  L.  J.,  Q.  B. 
260  ;  13  Jur.  824. 

In  1829,  A.  died  seised  in  fee  of  lands,  of  which 
his  eldest  son,  B.,  was  his  tenant.  B.,  supposing 
him  to  have  died  intestate,  entered  on  the  lands, 
claiming  them  as  heir-at-law ;  and  in  1830, 
mortga^d  them  in  fee,  and  levied  a  fine  to  con- 
firm the  mortgage ;  and,  at  the  same  time,  an 
outstanding  term  of  500  years  was,  by  his 
direction,  assigned  to  a  trustee  for  the  mort- 
gagee. In  1835,  B.  sold  the  estate  to  the 
defendant,  who  paid  off  the  mortgage.  The 
legal  estate  in  the  fee  and  the  equity  of  redemp- 
tion were  conveyed  to  the  defendant,  and  the 
term  was  assigned  to  a  trustee  for  him,  to  attend 
the  inheritance.  In  1845  it  was  discovered  that 
A.  had  executed  a  will,  whereby  he  devised  the 
lands  in  fee  to  his  second  son,  who  thereupon 
brought  ejectment  to  recover  the  estate  from  the 
defendant,  and  laid  a  demise  in  the  name  of  the 
trustee  to  whom  the  term  was  assigned  in  1835: 
— Held,  that,  by  the  operation  of  the  8  &  9  Vict, 
c.  112,  the  term  had  absolutely  determined ;  and 
the  plaintiff  could  not  recover  upon  the  demise 
laid  in  the  name  of  the  trustee.  Doe  d.  Cadtva- 
lader  v.  Price,  16  M.  &  W.  603 ;  16  L.  J.,  Ex. 
159;  11  Jur.  131. 

A  term  outstanding  in  a  trustee  for  a  mort- 
gagor,  and  to  attend,  is  not  so  merged  by  8  &  9  Vict, 
c.  112,  as  to  prevent  the  mortgagor  assigning  it 
to  a  trustee  as  a  security  for  the  mortgage  debt. 
JSIuiw  V.  Johnson,  1  Drew.  &  Sm.  124  ;  30  L.  J., 
Ch.  846  ;  7  Jur.,  N.  S.  1005  ;  4  L.  T.  461  ;  9  W. 
R.  629. 

A  term  attendant  on  the  inheritance  cannot 
be  disannexed,  except  by  one  who  has  power  to 
create  a  term  or  deal  with  the  inheritance,  and 
therefore  where  such  a  term  was,  prior  to  the 
31st  December,  1845,  assigned  at  the  instance  of 
a  tenant  for  life  to  secure  repayment  of  money 
advanced  upon  a  pretended  mortgage  of  the  fee, 
and  afterwards  for  the  benefit  of  the  tenant  for 
life,  and  persons  to  whom  he  affected  to  grant  the 
fee,  the  term  continued  to  attend  the  inheritance 
of  the  rightful  owners,  and  was  either  extin- 
guished by  8  &  9  Vict.  c.  112,  s.  1,  or  at  any  rate 
could  not  be  set  up  against  them.  Plant  v. 
Taylor^  7  H.  &  N.  21 1  ;  31  L.  J.,  Ex,  289 ;  8  Jur., 
N.  S.  140;  5  L.  T.  318. 

A  mere  trustee  of  an  outstanding  term  cannot 
avail  himself  of  it  for  the  purjwse  of  establish- 


ing a  priority.    Shnw  v.  yieale,  6  H.  L.  Cas.  581; 
27  L.  J.,  Ch.  444  ;  4  Jur.,  N.  S.  695. 

A  term  was  created  in  1813,  to  secure  repay- 
ment of  a  loan,  which  was  repaid  in  1837.  In 
1840  the  land  was  demised  for  lives  by  the  heir- 
at-law  of  the  creator  of  the  term.  In  1843  the 
term  was  re-assigned  by  the  satisfied  creditor  to  a 
new  incumbrancer,  by  direction  of  the  heir-at- 
law  of  the  creator  of  the  term  : — Held,  that  the 
term  was  not  satisfied  under  8  &  9  Vict.  c.  112, 
so  as  to  enure  to  the  benefit  of  the  lessee  for  lives. 
Owen  V.  Oiven,  3  H.  &  G.  88  ;  33  L.  J.,  Ex.  237  ; 
10  Jur.,  N.  S.  884  ;  11  L.  T.  137. 


IV.  STAMPS  OX  MORTGAGES. 
1.  Cases  decided  after  34  &  35  Vict.  c.  4. 

Of  Stock  of  Marketable  Security.]— By  34  &  35 
Vict.  c.  4  (Stamp  Act,  1871).  s.  5,  in  liew  of  the 
stamp  dnty  now  payable  under  the  Stamp  Act, 
1870,  there  shall  he  eharged  vpon  mortgage  of 
any  stock  or  marketable  security  :—for  every 
5,000Z.,  and  also  for  any  fractional  part  of  5,0001,, 
of  the  amount  secvred,  10s.  Ana  no  release  or 
discliarge  of  any  such  mortgage  shall  be  charge- 
able with  any  ad  valorem  duty. 

Tranifer.] — By  an  indenture  in  1877 — after 
reciting  that  by  a  mortgage  in  1872,  W.,  the 
mortgagor,  had  conveyed  certain  hereditaments  to 
secure  .350/.  lent  to  him  by  the  mortgagees,  with 
a  proviso  for  redemption  on  payment  of  the  350/.: 
it  was  witnessed  that  in  consideration  of  350/. 
paid  by  S.  to  the  mortgagees  at  W.'s  request  in 
satisfaction  of  all  monc3'B  owing  upon  the  recited 
mortgage  (the  receipt  of  which  360/.  the  mort- 
gagees acknowledged,  and  therefrom  released  S. 
and  W.),  and  also  in  consideration  of  120/.  paid 
by  S.  to  W.,  the  mortgagees  conveyed  and 
released,  and  W.  released  and  confirmed  to  S.  in 
fee,  the  hereditaments  discharged  from  the  said 
provision  for  redemption  ;  with  a  proviso  for  re- 
demption on  payment  by  W.  to  S.  of  the  two 
sums  of  350/.  and  120/.,  making  together  the 
sum  of  470/.,  and  a  covenant  by  W.  for  payment 
thereof  to  S.  : — Held,  that  though  there  was  no 
formal  asvsignment  of  the  old  debt  of  350/.,  and 
though  that  debt  and  the  old  equity  of  redemp- 
tion were  extinguished,  the  indenture  of  1877 
was  as  to  the  350/.  in  substance  a  "transfer  of 
a  mortgage"  within  the  meaning  of  the  schedule 
to  the  Stamp  Act.  1870,  and  was  therefore  liable 
to  be  stamped  as  a  transfer,  with  a  further  ad 
valorem  duty  on  the  fresh  advance  of  120/.,  and 
was  not  liable  to  be  stampecl  as  a  "  mortgage  " 
for  470/.  Wale  v.  Commissioners  of  Inland 
Jievenue,  4  Ex.  D.  270  ;  48  L.  J.,  Ex.  574  ;  41 
L.  T.  433  ;  27  W.  R.  916. 

Under  Companies  Claoiei  Act.] — The  41st  & 
42nd  sections  of  the  Companies  Clauses  Act,  1845, 
requiring  mortgages  to  be  duly  stamped  and  the 
consideration  to  be  duly  stated,  do  not  make  void 
an  instrument  the  consideration  for  which  is  ap- 
parent, though  it  is  not  in  terms  stated.  Land- 
owners'  West  of  England  and  South  Wales  Zand 
Drainage  ajid  Inchmire  Company  v.  Ashford^ 
16  Ch.  D.  411  ;  50  L.  J.,  Ch.  276  ;  44  L.  T.  20. 

Bight  of  PnrohaMr  to  have  Deeds  Stamped.  1 

!  — ^A  ten-shilling  deed  stamp  on  a  mortgage  deea 
j  is  insnfi^cicnt,  therefore  a  pureliaser  is  entitled  on 
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a  contract  for  sale  with  a  mortgagor,  to  require 
the  mortgage  deed,  where  so  stamped,  to  be 
stamped  before  completion  to  the  full  ad  valorem 
dnty  at  the  yendor^s  expense,  notwithstanding 
that  the  mortgagee  may  have  consented  to  join 
in  the  conveyance.  Wliiting  v.  ZoomeSy  17  Ch. 
D.  10  ;  50  L.  J.,  Oh.  463  ;  44  L.  T.  721 ;  29  W. 
R  435— C,  A. 


2.  Cases  decided  befobe  34  k  35  Vict.  c.  4. 

a.  Duties. 

Tranifers.]— The  28  &  29  Vict.  c.  96,  s.  17, 
which  imposes  in  lieu  of  the  duties  imposed  by 
13  A:  14  Vict.  c.  97,  an  ad  valorem  daty  of  6d. 
per  lOOl.  on  transfers- of  mortgages,  does  not  by 
implication  repeal  the  24  &  25  Vict.  c.  91,  s.  30, 
as  to  transfers  of  mortgages.  JFoley  QLard)  v. 
Commissioners  of  Inland  Hevenutf  3  L.  R.,  Ex. 
263  ;  37  L.  J.,  Ex.  109. 

Before  18  ft  14  Yiot  o.  97.]— By  65  Geo.  3, 
c.  184,  Sched.  Part  1,  mortgages  were  subjected 
to  a  dutv  of  25/.  if  the  amount  of  the  money 
secured  thereby  be  uncertain,  and  without  limit ; 
but  if  it  be  limited,  then  to  an  ad  valorem  duty : 
— Held,  that  the  limit  must  be  one  expressed  on 
the  face  of  the  deed  ;  and,  therefore,  that  amort- 
gage  for  1,500/.,  with  covenants  for  payment  of 
the  yearly  premiimi  and  other  charges  of  an  in- 
surance of  1,000/.  upon  a  particular  life  for  seven 
years,  required  a  25/.  stamp.  S^alse  v.  Peters,  2 
B.  &  Ad.  807. 

By  a  mortgage  deed,  A.  assigned  certain  barges 
to  three  of  his  creditors,  as  a  security  for  three 
distinct  debts,  to  each  in  their  separate  rights. 
The  aggregate  amount  only  was  stated  in  the 
deed : — Held,  that  an  ad  valorem  stamp  on  such 
amount  was  sufficient.  Jteed  v.  Wilmotttb  M.  & 
P.  553  ;  7  Bing.  677. 

If  copyhold  premises  are  mortgaged  with  other 
property  by  separate  deeds,  the  ad  valorem  duty 
must  be  charged  upon  the  instrument  relating  to 
the  other  property.    lb, 

A  mortgage  deed  to  secure  3,000/.  and  interest, 
together  with  all  expenses  incurred  in  the  execu- 
tion of  the  powers  of  sale  contained  in  the  deed, 
and  interest  thereon,  did  not  require  a  25/.  stamp 
as  a  security  for  an  uncertain  and  indefinite 
amount.  Doed.  Seruton  v.  Smith,  1  M.  &  Scott, 
230  ;  8  Bing.  146. 

The  plaintiff  claimed  under  an  assignment  of  a 
mortgage,  bearing  a  35*.  stamp : — Held,  sufficient, 
although  the  seisin  of  the  mortgagor  was  not 
proved.  Doe  d.  Brame  v.  Mapls,  3  Bing.  N.  C. 
832  ;  5  Scott,  35  ;  3  Hodges,  213. 

A  mortgage  deed,  for  further  securing  a  sum  of 
money  already  secured  in  another  mortgage,  and 
also  for  securing  a  fresh  advance,  did  not  require 
an  ad  valorem  stamp  in  respect  of  the  former 
sum  ;  but  it  did  require  a  deed  stamp  of  1/.  15*. 
in  addition  to  the  stamps  required  in  relation  to 
the  sum  newly  advanced.  Lant  v.  Pearce,  3  N. 
&  P.  329  ;  8  A.  &  B.  248. 

A  deed  executed  and  indorsed  on  a  former 
deed,  as  a  further  security  for  advances  made 
and  to  be  made  under  the  first  deed,  was  ex- 
empted by  48  Geo.  3,  c.  149,  from  an  ad  valorem 
duty,  if  the  first  deed  was  stamped  with  an  ad 
valorem  stamp.  Robinson  v.  MaedonneL  5  M.  & 
S.  228. 

A  mortgage  deed,  to  secure  300/.  and  interest, 
with  a  proviso  for  redemption,  if  the  mortgagor 
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should  repay  the  sum  due,  and  should  pay  all 
rates  and  taxes  which  might  be  imposed  on  the 
premises,  and  containing  a  covenant,  also  to  the 
same  effect,  was  properly  stamped  with  an  ad 
valorem  stamp  under  55  Geo.  3,  c.  184,  and  did 
not  require  the  25/.  stamp  payable  on  deeds 
securing  a  sum  of  indefinite  amount.  JDoe  d. 
Merceron  v.  Bragg,  3  N.  &  P.  644  ;  8  A.  &  £. 
620. 

The  transfer  duty  on  a  mortgage  is  iniposed 
only  where  no  further  sum  is  advanced,  iboe  d. 
BaHley  v.  Gray,  4  N.  &  M.  719  ;  3  A.  &  B.  89  ; 
1  Har.  &  W.  235. 

Where  an  additional  sum  is  advanced,  it  is 
sufficient  to  pay  the  ad  valorem  duty  on  the  sum 
advanced.    ZJ. 

So  where  the  original  mortgage  is  assigned  to 
secure  the  mortgage  money.    lb. 


b.  What  Instnunmits. 

Promissory  Koto.] — If  an  instrument  contain- 
ing a  mortgage  is  also  a  promissory  note,  it  may 
still  be  stamped  with  a  mortgage  stamp,  after 
the  execution,  provided  it  has  a  promissory  note 
stamp  on  it  at  the  time  it  is  executed.  Wise  v. 
Charlton,  4  A  &  B.  786  ;  6  N.  &  M.  364  ]2YL,k 
W.  49. 

In  an  action  by  indorsee  against  payee  upon 
the  following  instrument  — "  On  demand  I 
promise  to  pay  W.  T.  H.,  or  order,  500/.  for  value 
recefved,  with  interest ;  and  I  have  lodged  with 
W.  T.  H.  counterpart  leases  as  a  collateral 
security  for  the  500/.  and  interest : " — Held,  that 
the  latter  part  was  hot  an  agreement  or  contract 
within  55  Geo.  3,  c.  184,  and,  therefore,  that  the 
instrument  required  only  to  be  stamped  as  a 
promissory  note.  Faneourt  v.  Thorn,  9  Q.  B. 
312  ;  15  L.  J.,  Q.  B.  344  ;.  10  Jur.  639. 

Memorandnm  on  Deposit  of  Title-deeds.] — 
When  title-deeds  are  deposited  by  way  of  equit- 
able mortgage,  a  memorandum  merely  stating 
the  purpose  for  which  they  are  deposited  is  not 
an  agreement  for  a  mortgage,  and  need  not  be 
stamped.    Meek  v.  Bayliss,  31  L.  J.,  Ch.  448 

The  following  document  given  in  evidence  by 
a  defendant  in  replevin  in  support  of  his  right  to 
distrain  as  bailiff  of  J.  W.  : — ^"  I,  J.  W.,  having, 
on  the  7th  October,  1843,  borrowed  from  J.  P. 
300/.,  did  pledge  with  him  the  title  deeds  of 
houses  in  T.,  in  order  to  secure  to  him  300/.  with 
interest ;  I  did  authorize  J.  P.  to  receive  the  rents 
of  the  houses  during  my  right  and  interest  there- 
in ;  and  I  hereby  confirm  and  make  valid  all 
acts,  distresses,  and  particularly  a  distress  on 
W.  P.,  tenant  of  one  of  the  houses,  by  J.  P.,  and 
other  proceedings  made  or  taken,  or  to  be  made 
or  taken,  by  J.  P.,  and  that  the  rents  and  profits 
of  the  houses  may  be  received  and  taken  by  J.  P. 
during  all  my  estate  and  interest,  (^igned)  J. 
W."-Hioes  not  require  a  stamp,  either  as  an 
agreement  accompanied  with  a  deposit  of  title- 
deeds  for  making  a  mortgage,  or  as  an  authority 
to  distrain,  or  as  an  agreement.  Pyle  v.  Part' 
ridge,  15  M.  &  W.  20 ;  15  L.  J.,  Ex.  129. 

Other  Instruments.]  —  A  document,  stating 
goods  to  have  been  deposited  as  a  security  for 
the  repayment  of  money  lent,  and  containing,  in 
default  of  payment,  a  power  of  sale,  does  not 
require  a  mortgage  stamp  within  13  &  14  Vict, 
c.  97.    Attenborougk  v.  Inland  Bevenue  Com- 
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mUsianers^  25  L.  J.,  Ex.  22  ;  8,  C,  nom.  Atten- 
borotufhf  In  re,  11  Ex.  461. 

A  firm  that  was  negotiating'  to  obtain  an  ad- 
yance  of  money  on  their  bill,  wxote  to  the  pro- 
posed lender,' stating  that,  in  consideration  of 
his  accepting  their  draft,  they  handed  him  there- 
with a  bill  of  lading  and  a  policy  of  insurance 
for  wines  expected  to  arrive,  which  wonld  afford 
him  security  beyond  the  amount  of  the  bill,  and 
engaging  to  land  and  warehouse  the  wines,  to  be 
held  at  his  disposal :  —Held,  that  this  document 
did  not  require  a  mortgage  stamp,  within  55 
Geo.  3,  c.  184.  JBTarris  v.  Birch,  9  M.  &  W.  691 ; 
1  D.,  N.  S.  899. 

0.  Amount. 

Intartit.] — By  deed  dated  the  17th  November, 

1845,  reciting  that  A.  was  indebted  to  B.  in  100/., 
A.  assigned  to  B.  all  ths  goods,  fixtures,  tools,  &e., 
which  then  were,  or  at  any  time  during  the  con- 
tinuance of  the  security  should  be,  in  and  upon 
certain  premises,  to  have,  receive  and  take  the 
goods,  &c.,  thereby  assigned,  as  per  schedule, 
unto  B.  The  deed  contained  a  covenant  by  A. 
for  payment  of  the  lOOZ.  on  the  8th  November, 

1846,  with  interest  thereon  from  the  8th  August 
preceding : — Held,  that  a  mortgage  stamp  on  the 
deed  applicable  to  a  sum  not  exceeding  lOOZ.  was 
sufficient  within  65  Geo.  3,  c.  184.  JDaines  v. 
Meath,  3  C.  B.  938. 

TTnoertain  and  without  Limit] — ^Where  a 
mortgage  of  leasehold  premises,  subject  to  a  pro- 
viso for  redemption  on  payment  of  the  principal 
and  interest,  contained  covenants  by  the  lessee 
(the  mortgagor)  to  procure,  at  his  own  costs, 
renewals  of  the  lease  (under  a  power  contained 
in  the  original  lease),  and  in  case  the  mortgagor 
refused  or  neglected  \Jb  do  so,  then  it  shoidd  be 
lawful  for  the  mortgagee  to  procure  such  re- 
newals ;  and  a  covenant  that  all  the  fines,  costs 
and  expenses  of  the  mortgagee  in  procuring 
such  renewals,  should  be  a  charge  on  the 
premises,  and  the  same  should  not  be  redeemed 
or  redeemable  until  payment  of  such  costs, 
charges  and  expenses :  —  Held,  that  an  ad 
valorem  stamp  of  4Z.  was  sufficient,  and  that 
the  deed  did  not  require  a  stamp  of  252.,  within 
55  Geo.  3,  c.  184,  as  a  security  for  repayment  of 
money  to  be  thereafter  advanced  or  paid,  the 
amount  of  which  was  uncertain  and  without 
limit.  Wroghtm  v.  Turtle,  11  M.  &  W,  561  ;  1 
D.  &  L.  473  ;  13  L.  J.,  Ex.  57. 

A.,  being  indebted  to  the  defendant  in  184Z. 
Is.  6d.,  assigned  to  him  furniture  and  also  a 
policy  of  assurance,  with  a  proviso  for  redemp- 
tion on  pavment  of  the  principal  and  interest, 
and  a  further  proviso,  that  in  default  of  payment 
it  should  be  lawful  for  the  defendant  to  take 
and  sell  the  furniture  and  policy,  and  out  of  the 
proceeds  to  reimburse  himself  all  costs  and 
expenses,  and  all  sums  he  might  expend  in  keep- 
ing on  foot  the  policy.  Then  followed  a  covenant 
by  A.  for  payment  to  the  defendant  of  the 
184Z.  78.  6d.,  and  for  payment  to  the  insurance 
company  of  the  premiums,  and  that,  in  case  of 
the  avoidance  of  the  policy  or  the  insolvency  of 
the  company,  A.  would  insure  in  another  office, 
and  assign  the  new  policy  to  the  defendant,  and 
that  if  A.  should  neglect  to  pay  the  premium  or 
insure  in  another  office,  the  defendant  might  do 
BO,  and  the  sums  so  advanced  by  the  defendant, 
for  continuing  the  insurance  or  making  a  fresh 


policy,  should  be  considered  as  principal,  and 
bear  interest,  and  the  policy  should  be  a  security 
for  repayment,  and  should  not  be  .redeemed 
without  payment  to  the  defendant  of  the  sums 
so  advanced,  and  interest,  as  well  as  the  1842. 
79.  6d, : — Held,  that  such  mortgage  was  not  '*  a 
security  for  the  repayment  of  money  to  be 
thereafter  lent,  advanced  or  paid,"  and  to  an 
amount  uncertain  and  without  limit,  within  65 
Geo.  3,  c.  184,  and  therefore  did  not  require  a 
2bl,  stamp.  Lawrance  y,  Boston,  7  Ex.  28  ;  21 
L.  J.,  Ex.  49. 

A  251.  stamp  was  not  necessary  for  a  mortgage 
deed  to  secure  an  indefinite  sam,  where  a 'subse- 
quent proviso  limited  the  principal  sum  to  be 
secured.  Doe  d.  Smith  v.  Warner,  2  C.  &  K. 
1014. 

On  a  mortgage  of  a  term  for  years  deter- 
minable on  lives,  the  sum  of  130Z.  was  advanced, 
with  power  for  the  mortgagee  to  pay  701,  for 
renewal,  in  case  a  life  should  drop  : — -Held,  jbhat 
a  21.  stamp  was  sufficient,  notwithstanding  there 
was  a  covenant  by  the  mortgagor  to  procure  a 
renewal  without  any  limit  of  the  sum  to  be 
paid  by  him  for  that  purpose.  Doe  d.  Jarman 
V.  Larder,  3  Bing.  N.  O.  92  j  3  Scott,  437  ;  2 
Hodges,  186. 

A  mortgage,  expressed  to  be  made  for  securing 
the  repayment  or  retransfer  of- an  uncertain  and 
unlimited  amount  of  money  or  stock,  is  admis- 
sible in  evidence  (under  13  &  14  Vict,  a  97), 
for  such  amount  of  money  or  stock  intended  to 
be  thereby  secured  as  the  ad  valorem  duty 
denoted  by  the  stamp  thereon  vrill  extend  to 
cover.  Morgan  v.  Piks,  14  C.  B,  473 ;  23  L.  J., 
C.  P.  64. 

Ad  Valortm.] — ^An  indenture  recited,  that  in 
consideration  of  400Z.  (part  of  5001.  agreed  to 
be  advanced  by  the  plaintiffs  to  the  defendant), 
paid  to  certain  mortgagees,  by  the  plaintiffs, 
in  discharge  of  their  claim,  the  mortgagees 
surrendered  into  the  hands  of  the  lord  luid,  to 
the  intent  that  he  might  regrant  the  same  to 
the  plaintiffs,  in  trust  to  sell  the  land  and  re- 
turn the  500i.  The  indenture  contained  cove- 
nants by  the  defendant  with  the  plaintiffs  to 
pay  them  6001.,  with  interest,  on  a  certain  day, 
and  that,  in  default  of  payment,  the  plaintiffs 
might  enter  upon  the  land.  The  indenture 
was  stamped  with  two  stamps,  of  11.  I5s.  and 
11.  6s. : — Held,  that  this  was  not  a  declaration 
or  a  deed  for  defeating  or  explaining  or  qualify- 
ing any  conveyance  of  land,  and  that  it  did  not 
require  an  ad  valorem  mortgage  stamp,  under 
56  GecT.  3,  c.  184.  Haywood  v.  Bihby,  1  D.  & 
L.  290  ;  11  M.  &  W.  812  ;  12  L.  J.,  Ex.  404. 

An  assignment,  by  deed,  of  chattels  to  secure 
to  the  assignee  an  indemnity,  in  case  he  should 
be  called  on  to  pay  the  amount  secured  by  a 
bond  which  he  had  entered  into  as  surety  for 
the  assignor,  is  a  mortgage  liable  to  an  ad 
valorem  stamp,  being  "  a  security  for  the  repay- 
ment of  money  to  l^  thereafter  lent,  advanced 
or  paid,"  within  65  Geo.  3,  c.  184.  Canning 
IViseouiW)  V.  Eaper,  1  El.  &  Bl,  164  ;  22  L.  J., 
Q.  B.  87  ;  17  Jur.  390, 

T.  surrendered  copyhold  property  to  the  lord 
of  a  manor  by  way  of  mortgage  to  C,  in  con- 
sideration of  a  loan  of  1002. ;  and  by  an  inden- 
ture of  even  date,  covenanted  to  repay  the 
money  borrowed,  and  also  gave  the  mortgagee 
power  of  sale  in  case  of  default  in  payment. 
This  indenture  was  stamped  with  an  ad  valorem 
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stamp  of  30«. : — ^Held,  sufficient.  Sillick  v. 
Trevor,  11  M.  &  W.  722  ;  12  L.  J.,  Ex.  401. 

By  indentore  between  A.  and  B.,  reciting  that 
B.,  haying  become  surety  for  A.,  for  payment  of 
600^.  due  from  A.  to  C,  in  consideration  of 
C.*8  forbearing  proceedings  against  A.,  A.,  for 
securing  to  B.  the  payment  of  the  600/.,  in 
case  he  should  be  required,  as  such  surety,  to 
pay  the  same  to  C,  had  executed  a  bond  to 
B.,  conditioned  for  the  payment  to  B.,  his  exe- 
cutors and  administrators,  of  600Z.  on  a  certain 
day ;  and  that  for  the  better  securing  to  B.  the 
payment  of  the  600/.  in  case  he  should  be 
required  as  such  surety  to  pay  the  same  to  C,  A. 
had  agreed  to  grant  his  leasehold  goods  and 
effects  to  B. — ^A.,  in  consideration  of  B.  having 
become  surety,  granted  his  goods  and  effects 
unto  B.,  his  executors  and  administrators  for 
ever.  The  indenture  contained  a  proviso,  to  be 
void  on  payment  to  C.  of  600Z.  with  interest,  on 
a  given  day  ;  a  covenant  by  A.  with  B.  to  pay 
the  600Z.  and  interest  to  C,  and  to  indemnify  B., 
his  executors  and  administrators,  from  the  pay- 
ment ;  a  covenant  by  A.  for  quiet  enjoyment  by 
B.  in  case  of  default ;  a  covenant  to  insure  ;  and 
a  power  of  sale,  for  payment  to  C.  of  the  600/. 
and  interest : — Held,  that  this  indenture  was 
properly  stamped  with  a  1/.  15«.  stamp,  without 
either  an  ad  valorem  or  a  25/.  stamp,  the  bond 
from  A.  to  B.  having  been  stamped  with  the 
progressive  duty  upon  600/,  Watson  v.  Mac- 
quire,  6  C.  B.  836. 

By  a  deed  made  between  a  duke  of  the  first 
part,  and  the  marquis,  his  son,  of  the  second 
part,  and  R.  of  the  third  part,  it  appeared  that 
the  duke  was  entitled  to  estates  for  his  life,  with 
remainder  to  the  marquis,  and  that  he  was  also 
entitled  to  other  real  and  personal  property,  and 
that  the  real  and  personal  property  was  subject 
to  incumbrances  amounting  to  1,027,282/. ;  that 
the  marquis  covenanted  with  the  duke  to  concur 
in  raising,  by  a  mortgage  upon  the  property, 
1,100,000/.  to  be  applied  in  payment  of  the  incum- 
brances ;  that  the  1,1Q0,000/.  should  be  considered 
as  the  debt  of  the  duke ;  that  the  marquis  had  pro- 
posed to  the  duke  that  the  marquis  should  take  of 
and  absolutely  purchase  from  the  duke  all  the 
equity  of  redemption,  estate  or  title  to  the  real  and 
personal  property  comprised  in  the  schedules  to 
the  deed,  to  which  proposal  the  duke  had  acceded ; 
that  the  duke  granted  to  R.  all  the  lands,  to  hold 
the  same,  subject  to  the  charges,  in  trust  for  the 
marquis,  and  that  the  real  and  personal  property 
should  be  the  primary  fund  for  satisfying  the 
debts  and  liabilities.  There  was  also  a  covenant 
by  the  marquis  that  he  would  apply  all  the 
moneys  that  should  come  into  his  hands  in  respect 
of  the  estates,  chattels,  &c.,  towards  the  relief  and 
indemnification  of  the  duke.  This  deed  having 
been  stamped  with  the  duty  of  1/.  15^.,  and 
nine  progressive  stamps  of  1/.  Bs.  each,  and 
the  opinion  of  the  commissioners  having  been 
desired  on  the  question,  they  were  of  opinion 
that  the  deed  was  chargeable  under  55  Geo.  3, 
c.  184,  with  the  ad  valorem  duty  of  1,000/.,  and 
with  nine  progressive  duties  of  1/.  each  as  a  con- 
veyance upon  the  sale  of  property  : — Held,  that 
the  crown  was  entitled  to  the  smaller  duty  only. 
Chandos  (^Marquis)  v.  Commisnoners  of  IiUaml 
Herenue,  6  Ex.  464  ;  20  L.  J.,  Ex.  269. 

A  mortgage  deed  which  was  expressed  to  be 
made  in  consideration  of  the  advance,  and  also 
for  the  purpose  of  resettling  the  property,  and 
resented  the  equity  of  redemption  to  the  mort- 


gagor and  his  wife,  or  the  survivor,  does  not 
require  an  extra  stamp  for  a  settlement,  in 
addition  to  the  ad  valorem  stanip  on  the  mort- 
gage.   Dawson  y,  Medkursi,  14  L.  T.  622. 

A.,  having  purchased  an  estate,  agreed  by  deed 
with  the  vendor  that  such  estate  should  be 
surrendered  to  a  third  party,  who  had  advanced 
a  portion  of  the  purchase-money,  such  third  party 
holding  the  estate  by  way  of  security  for  th^ 
loan.  By  a  second  deed  between  the  purchaser 
and  such  third  party,  after  reciting  the  deed 
above  mentioned,  a  default  in  payment  of  the 
principal  and  interest,  and  the  application  for, 
and  ag^ement  to  lend,  a  further  sum  of  money, 
and  the  advance  of  that  sum,  the  purchaser 
covenanted  with  the  party  making  the  advance, 
that  the  property  should  be  cjiarged  with  the 
amount  of  such  further  advance  and  for  payment 
of  the  same  : — Held,  that  this  instrument  was  a 
deed  of  "further  charge,". and,  therefore,  subject 
only  to  the  ad  valorem  duty  imposed  by  56  Geo. 
3,  c.  184.  Rushbrooke  v.  Mqod,  6  0.  B.  131  ;  17 
L.J„  C.  P.  58;  11  Jur.  931. 

An  indenture  of  mortgage,  dated  18th  April, 
1840,  and  made  between  the  defendant  of  the  first 
part,  S.  V.  of  the  second  part,  the  plaintiffs  of 
the  third  part,  and  0.  of  the  fourth  part ;  after 
reciting  an  indenture  of  mortgage  of  the  21st 
January,  1829,  made  between  P.  and  the  defendant 
of  the  first  part,' J.  S.  of  the  second  part,  and  W.,  H, 
v.,  M.  and  W.  of  the  third  part,  wherebv  premises 
"Vfere  demised  to  the  parties  of  the  third  part 
for  1,000  years,  to  secure  repayment  of  two 
sums  of  50/.  each,  theretofore  advanced  to  P.  and 
J.  S. ;  and  reciting  an  indenture  of  lease  and 
release  of  the  4th  and  5th  January,  1830,  whereby 
the  premises  were  conveyed  in  fee  simple  to  the 
defendant ;  and  reciting  that,  by  another  inden- 
ture of  the  6th  January,  1830,  made  between  the 
defendant  of  the  one  part,  and  W.,  S.  V.,  M.  and 
W.  of  the  other  part,  the  premises  were  charged 
with  the  further  sum  of  50/.  lent  to  the  defen- 
dant ;  and  further  reciting,  that  the  term  of 
1,000  years  had  become  vested  in  S.  V.  by 
survivorship,  and  that  the  defendant  had  been 
called  upon  to  repay  the  three  several  sums  of 
50/. ;  witnessed,  that,  in  consideration  oj!  150/., 
and  the  farther  sum  of  15/.  advanced  by  ths 
plainti&  to  the  defendant,  the  term  of  1,000 
years  was  assigned  by  S.  V,  to  the  plaintiffs, 
and  the  fee  simple  conveyed  to  them  by  the 
defendant,  subject  to  the  usual  conditions  for 
reconveyance  upon  terms  expressed  in  the  inden- 
ture. The  indenture  also  contained  a  covenant 
by  the  defendant  for  repayment  of  the  money, 
upon  which  the  action  was  brought ; — Held, 
that  the  indenture,  under  55  Geo.  3,  c.  184, 
required  a  deed  stamp,  in  addition  to  the  ad 
valorem  mortgage  stamp,  upon  the  further 
advance  of  15/.,  as  it  contained  an  alignment  of 
the  term  of  1,000  years,  and  also  a  conveyance 
of  the  fee  simple,  which  was  a  fresh  security  not 
previously  charged  by  the  indenture  of  the  6th 
January,  1830.  JSrown  v.  Pegg,  6  Q.  B.  1 ;  13 
L.  J.,  Q.  B.  270  ;  8  Jur.  954  ;  S.  P.,  HiMnberstone 
V.  Jones,  16  M.  k  W.  763  ;  16  L.  J.,  Ex,.293  ;  11 
Jur.  337. 

G.  mortgaged  premises  to  B.  for  1,000  years  to 
secure  150/.,  and  devised  them  to  his  widow  for 
life,  remainder  to  his  son  in  fee.  After  his  death, 
C.  agreed  to  advance  350/.  to  his  widow  and  son, 
to  enable  them  to  pay  the  loan  due  to  B.,  and  for 
their  other  occasions.  A  deed  was  executed, 
whereby  B,  assigned,  and  the  devisees  confirmed, 

u  2 
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the  term  to  C,  subject  to  a  proviso  for  redemption 
on  payment  of  350/.,  and  with  a  covenant  by  the 
devisees  to  pay  the  same.  This  deed  had  an  ad 
valorem  stamp  of  U, : — Held  (under  55  Geo.  3,  c. 
184,  and  3  Geo.  4,  c.  117,  s.  2),  that  the  stamp 
was  not  suffioieut ;  the  covenant  by  the  devisees 
creating  a  new  security,  in  respect  of  which  a 
deed  stamp  was  necessary.  Doe  d.  Crawley  v. 
Jjhttteridge,  11  Q.  B.  409  ;  17  L.  J.,  Q.  B.  99  ;  12 
Jur.  61.    See  also  cases  ante,  col.  577. 

Transfer  or  Assignment.  ]~T.  mortgaged  to  B. 
for  150/.  Afterwards,  by  a  deed  purporting  to 
be  between  B.,  T.  and  S.,  in  consideration  of  S. 
paying  B.  the  150/.,  and  advancing  70/.  to  T., 
the  mortgage  was  transferred  to  S.,  but  B.  never 
executed  : — Held,  that  this  was  a  transfer  of  a 
mortgage  with  an  additional  advance  of  70/., 
and,  therefore,  under  3  Geo.  4,  c.  1 17,  s.  2,  required 
only  an  ad  valorem  stamp  as  on  a  mortgage  for 
70/.  Doe  d.  Snell  v.  Jbwt,  4  Q.  B.  615  ;  3  G.  &  D. 
637  ;  12  L.  J.,  Q.  B.  264  ;  7  Jur.  847. 

A  mortgage  deed  which  bore  an  ad  valorem 
stamp  on  the  amount  advanced  did  not  require  a 
1/.  lbs.  deed  stamp,  because  it  contained  also  an 
assig^njnent  by  a  former  mortgagee,  to  whom  part 
of  the  money  was  paid  in  satisfaction  of  his 
mortgage.  Doe  d.  Bowmun  v.  Lewis,  13  M.  &  W. 
241 ;  13  L.  J.,  Ex.  200. 

A  deed  of  assignment  of  a  term,  for  a  nominal 
bonsideration,  to  a  trustee  for  a  mortgagee,  in 
order  to  the  better  securing  the  repayment  of 
the  mortgage  money,  requires  only  a  1/.  15*. 
stamp,  and  not  an  ad  valorem  stamp.    lb» 

An  assignment  of  a  policy  of  assurance  to  secure 
a  debt,  was  an  assignment  by  way  of  mortgage 
within  56  Geo.  3,  c.  184,  and  required  an  ad 
valorem  stamp  as  such.  Ckildwell  v.  Dawson,  5 
Ex.  1  ;  14  Jur.  316. 

V.  EQUITABLE  MORTGAGES. 

1.  What  amounts  to. 

Deposit  of  Title-deeds— As  a  Becnrity.]— An 
intention  of  charging  an  estate  may  be  pre- 
sumed, where  the  proprietor  deposits  all  or  part 
of  the  title-deeds.  Richards  v.  Borrett,  3  Esp. 
102.  ^ 

Among  the  effects  of  a  testatrix  were  found 
title-de^  belonging  to  a  trader,  and  a  letter 
written  by  the  testatrix  to  her  agent,  directing 
him  to  advance  a  certain  sum  to  the  trader,  and 
stating  that  the  advances  were  made  on  the 
security  of  certain  title-deeds  and  documents 
therein  described  ;  and  at  the  foot  of  this  letter 
the  trader  signed  a  receipt  for  the  advances. 
The  title-deeds  found  among  the  testatrix's 
effects  did  not  answer  the  description  in  the 
letter  ;  but  it  did  not  appear  whether  any  others 
were  deposited  with  her  on  the  occasion  of  the 
loan.  The  trader  became  bankrupt,  and  the 
usual  petition  of  an  equitable  mortgagee  was  pre- 
sented by  the  testatrix's  personal  representa- 
tive :—Held,  that  there  was  a  good  lien  on  the 
property  comprised  in  the  title-deeds  found  in 
the  testatrix's  possession  for  the  amount  of  the 
advances,  but  that  there  was  no  suflScient  memo- 
randum to  entitle  the  petitioner  to  costs.  Powell, 
Ex  parte,  6  Jur.  490. 

In  April,  1826,  A.  having  contracted  to  pur- 
chase an  estate  from  B.,  and  having  had  the 
title-deeds  delivered  to  him,  agreed  to  deposit 
the  same  with  C.  as  a  security  for  the  loan  of 


5,000/.,  and  to  give  him  the  mortgage  as  soon  as 
the  legal  estate  was  conveyed  to  him.    B.  after- 
wards conveyed  the  estate  to  A. ;  but  before 
such  conveyance  was  made,  and  after  the  title- 
deeds  had  been  deposited  with  C,  the  latter 
tefused  to  complete   the    mortgage,  unless  A. 
would  agree  to  pay  usurious  Interest  upon  the 
sum  of  5,000/.    A.,  having  so  agreed,  delivered 
to  C.  the  deed  of  conveyance  of  the  estate  from 
B.  to  A.    A.  afterwards  became  bankrupt,  and 
in  an  action  of  trover  brought  to  recover  the 
deeds,  it  was  held  that  the  original  possession 
of  the  title-deeds  being  perfectly  good,  gave  C. 
a  right  to  the  estate  whenever  B.  should  have 
conveyed  that  estate  to  A. ;  and  that  he,  and 
not  A.'s  assignees,  had  a  right,  therefore,  to  the 
deed  of  conveyance  from  B.  to  A.     Wood  v, 
Qrimwood,  10  B.  &  C.  679. 

A  mortgagee  by  demise  entered  up  judgment 
against  the  mortgagor  on  another  debt,  and  died  ; 
his  executors  took  from  the  mortgagor  a  memo- 
randum empowering  them  to  hold  the  title-deeds 
of  the  mortgaged  property,  as  a  security  for  a 
part  of  the  judgment  debt  in  addition  to  the 
original  mortgage  debt: — Held,  on  the  mort- 
gagor becoming  bankrupt,  that  the  executors 
might,  as  against  a  second  mortgagee,  tack  the 
whole  of  the  judgment  debt  to  the  mortgage. 
Cox,  Ex  parte,  2  Mont.,  D.  &  D.  486. 

A.  wrote  word  to  B.,  that  he  had  inclosed  the 
particulars  of  title-deeds  of  property  which  he 
had  deposit-ed  with  B.  for  the  security  of  a  debt, 
and  in  the  schedule  inclosed  among  other  entries 
was  the  following : — "  9,000/.,  buildings,  houses, 
&c.,  at  Titherington."  A.  sent  B.  a  box  contain- 
ing the  deeds  and  other  securities,  which  B.  did 
not  examine  until  after  A.'s  bankruptcy,  when 
he  found  that  the  bnly  deed  relating  to  the 
Titherington  estate  was  an  old  paid-off  mort- 
gage : — Held,  nevertheless,  that  the  letter  and 
the  schedule,  taken  together,  created  an  equit- 
able charge  on  the  Titherington  estate.  Arh- 
Wright,  Ex  parte,  3  Mont.,  D.  &  D.  129. 

An  equitable  mortgage  may  be  created  on 
deeds  in  the  hands  of  a  third  party,  and  by  a 
memorandum  of  agreement  on  the  part  of  the 
mortgagor,  to  assign  his  interest  in  the  property 
comprised  in  the  deeds,  and  that  such  assign- 
ment, when  made,  and  the  agreement  in  the 
meantime,  should  be  a  security  for  the  amount 
due  on  an  account  current.  Heathooate^  Ex 
parte,  2  Mont.,  D.  &  D.  711. 

Copyholds.] — An  equitable  mortgage  of 

copyholds  may  be  created  by  the  mere  deposit  of 
the  copy  of  court  roU.  Whithread  v.  Boulnois, 
1  r.  &  C.  303. 

With   Solicitor.]— Where,  in  order  to 

prevent  immediate  proceedings,  the  title-deeds 
of  an  estate  were  deposited  by  a  debtor  with  his 
creditor's  attorney,  for  the  purpose  of  preparing 
a  mortgage  of  the  property: — Held,  that  this 
transaction  amountea  to  an  equitable  mortgage 
by  deposit  of  title-deeds.  Eeys  v.  Williams,  3 
Y.  &  C.  55  ;  2  Jur.  611. 

Where  title-deeds  are  left  in  the  hands  of  an 
attorney,  for  the  purpose  of  preparing  a  mort- 
gage, as  a  security  for  money  previously  ad- 
vanced, this  is  an  equitable  mortga^  by  deposit 
of  title-deeds.    Ih, 

The  delivery  of  title-deeds  to  an  attorney  to 
prepare  a  mortgage-deed,  does  not  amount  to 
an  equitable  mortgage;  otherwise,  if  deposited 
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ezpieflBlj  as  a  secnrity  for  a  debt.  Bulteel^ 
Saparte,  2  Cox,  243. 

Where  a  mortgagor  deposits  the  title-deeds  of 
his  estate  with  his  solicitor,  by  way  of  equitable 
aecority  to  a  mortgagee,  until  the  completioa 
of  a  lci;al  mortgage,  &e  solicitor  is  thereby  con- 
stituted trustee  for  the  mortgagee,  and  an  equit- 
able charge  upon  the  estate  wiU  be  created  by 
such  deposit.  Lloyd  y,  Attwood^  3  Be  G.  &  J. 
614  ;  29  L.  J.,  Ch.  97  ;  5  Jur.,  N.  S.  1322. 

A.,  a  publican,  agreed  to  give  an  under-lease 
of  his  public-house  and  premises  to  B.,  who,  not 
being  able  to  pay  the  entire  purchase-money, 
procured  the  brewers  who  supplied  the  house  to 
advance  a  sum  of  money,  and  pay  it  to  A.,  in 
part  payment  of  the  purchase-money.  The 
under-lease,  upon  being  executed,  was  imme- 
diately delivered  by  A.  to  the  solicitors  of  the 
brewers,  and  B.  at  the  same  time  gave  a  memo- 
randum in  writing,  signed  by  him,  stating  that 
he  had  deposited  the  lease  with  the  brewers,  to 
secure  the  repayment  of  the  sum  so  advanced, 
with  interest,  and  undertaking  to  execute  a  legal 
mortgage,  by  way  of  under-lease,  when  required 
so  to  do.  Subsequently,  it  was  discovered  that 
B.,  at  the  time  of  the  purchase,  was  an  uncer- 
tificated bankrupt.  The  public-house  was  then 
sold,  and  by  arrangement  between  the  brewers 
and  B.'s  assignees,  the  purchase-money  was  paid 
to  the  brewers,  such  payment  to  be  without  pre- 
judice. The  assignees  commenced  their  action 
against  the  brewers  for  money  had  and  received. 
The  breweis  thereupon  filed  their  bill,  stating 
it  to  be  the  custom  of  the  trade  to  make  such 
advances,  upon  the  xmderstanding  that  the  lease 
should,  upon  its  execution,  be  delivered  by  the 
vendor  directly  to  the  brewers,  to  remain  with 
them  by  way  of  equitable  mortgage  for  the 
advance;  and  that  the  transaction  was  com- 
pleted in  that  manner  : — Held,  that  the  brewers 
nad  a  good  equitable  lien  created  by  the  deposit, 
and  t£it  the  assignees  took  subject  thereto,  the 
execution  of  the  lease  and  the  delivery  of  it  to 
the  brewers  forming  but  one  transaction ;  the 
legal  estate  of  the  bankrupt  and  the  equitable 
lien  in  the  brewers  being  thereby  created  simul- 
taneously. Meux  V.  Smithy  11  Sim.  410;  12 
L.  J.,  Ch.  209  ;  7  Jur.  821. 

With  Banker.] — ^A  secretary  of  a  bank- 
ing company  had  a  credit  account  with  the  bank 
to  the  extent  of  5,000^.,  secured  by  a  memoran- 
dum, specifying  certain  securities  by  way  of 
equitable  mortgage.  On  his  dyinf  a  debtor  to 
the  bank  in  4,000F.,  there  was  found  in  his  office 
in  the  banking-house  the  securities  mentioned  in 
the  memorandum,  with  others,  tied  in  a  bundle 
and  indorsed  and  labelled  as  securities.  There 
was  evidence  that  he  had  stated  that  the  bank 
was  secured  in  5,0002. : — Held,  that  the  bank  was 
equitable  mortgagee  of  all  the  securities.  Ibrres 
V.  MuUins,  2  Sm.  &  G.  378 ;  2  Eq.  R.  809 ;  18  Jur. 
718. 

Sm  also  Banker  and  Bankikg  COMPAirr. 

Aeeompanied  by  Written  Doeiment] — 

A  deposit  of  title-deeds,  as  security  for  a  debt, 
will,  without  more,  create  in  equity  a  charge 
upon  the  property ;  but  where  it  is  accompanied 
by  a  written  document,  the  terms  of  that  docu- 
ment must  be  referred  to  in  order  to  ascertain 
the  exact  nature  of  the  charge.  Shaw  v.  Foster ^ 
6  L.  R.,  H.  L.  321  ;  42  L.  J.,  Ch.  49 ;  27  L.  T. 
281;  20W.  B.  907. 


A.  being  entitled  to  three  properties,  the  title* 
deeds  of  one  of  which  were  held  by  his  bankers 
as  a  security,  deposited  the  title-deeds  of  the 
other  two  with  B.  as  a  security  for  a  debt,  and 
he  gave  him  an  order  to  the  bankers  (written  by 
himself,  but  not  signed)  to  deliver  over  the  deeds 
of  the  third  property  when  their  lien  had  been 
satisfied : — Held,  that  this  gave  B.  a  valid  equit- 
able mortgage  on  the  property  mortgaged  to  the 
bankers.    Daw  v.  Terrell,  33  Beav.  218. 

An  equitable  mortgage  by  the  deposit  of  title- 
deeds,  with  an  agreement  in  writing  by  the  party 
making  the  deposit,  to  execute  a  formal  mort- 
gage of  the  property  to  the  mortgagee  for  the 
balance  which  might  be  due  to  him,  constitutes 
the  equitable  mortgagee  a  purchaser  for  good 
consideration  within  27  Eliz.  c.  4,  in  respect  of 
such  balance.  Lister  v.  Turner,  5  Hare,  281 ;  15 
L.  J.,  Ch.  336  ;  10  Jur.  751. 


By  Trustees.] — Trustees  having  power, 


during  the  minorities  of  tenants  for  life  or  in 
tail,  to  superintend  the  management  of  an  estate, 
cut  timber,  erect,  pull  down -and  repair  houses, 
and  do  various  otner  things  of  a  more  or  less 
similar  character,  "and  generally  to  deal -with 
the  premises  as  they  or  he  might  do  if  they  or 
he  were  the  absolute  beneficial  owners  or  owner, 
without  being  answerable  for  any  loss  or  damage 
which  might  happen  thereby,"  deposited  with  a 
bank  the  title-deeds  of  the  estate  to  secure  an 
advance  of  money  to  be  employed  in  the  erection 
of  buildings  under  the  power : — Held,  that  the 
bank  had  no  valid  title  under  the  power.  Broom 
V.  Sheffield  and  Botherhnm  Bank,  24  W.  R.  948. 

What  Deeds  shonld  be  Deposited.] — To  con- 
stitute a  good  equitable  mortgage  it  is  not  neces- 
sary that  the  deeds  deposited  should  shew  a 
complete  title  in  the  depositor,  provided  they 
are  material  to  the  title.  Dixon  v.  Mttokleston, 
26  L.  T.  752  ;  20  W.  R.  619. 

In  1864,  M.  deposited  with  A.  title^eeds  of 
1774  and  1814,  relating  to  the  property,  and  in 
1868  M.  deposited  with  B.  the  remainder  of  the 
title-deeds,  shewing  a  good  title  from  1787,  with- 
out notice  of  the  prior  deposit : — Held,  that  A.*s 
charge  had  priority  over  B.*s.  Ib»  Affirmed 
with  variation,  infra. 

It  is  not  necessary  to  create  an  equitable 
mortgage  that  all  the  title-deeds,  or  even  all 
the  material  title-deeds,  should  be  deposited.  It 
is  sufficient  if  the  deeds  deposited  are  material 
evidences  of  title,  and  are  shewn  to  have  been 
deposited  with  the  intention  of  creating  a  mort- 
gage. Lacon  v.  Allen,  3  Drew.  579 ;  26  L.  J., 
Ch.  18. 

Bankrupts  had  deposited  only  one  of  their 
title-deeds,  which  however  was  the  principal 
conveyance  of  the  property,  as  a  security  for  a 
^debt,  leaving  the  other  deeds  in  the  hands  of 
their  own  solicitors : — ^Held,  that  this  was  a  good 
equitable  mortgage.  Chippendale,  Ex  parte,  1 
Peac.  67. 

Equitable  Assignment]— In  equity,  an  order 
given  bv  a  debtor  to  his  creditor  upon  a  third 
person,  having  fxmds  of  the  debtor,  to  pay  the 
creditor  out  of  such  funds,  is  a  binding  equitable 
assignment  of  so  much  of  the  fund.  Addison  v. 
Cox,  8  L.  B.,  Ch.  76  ;  42  L.  J.,  Ch.  291 ;  28  L.  T. 
45  ;  21  W.  R.  180. 

On  the  retirement  of  an  officer  from  the  army 
by  the  sale  of  his  commission,  the  commission 
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waB  abflorbed  1^  the  erowB,  and  the  army  Agents 
received  an  otder  from  the  authorities  at  the 
Horse  Guards  to  transfer  to  him  the  price  of  the 
commission  out  ol  a  {und  held  by  tnem  subject 
to  the  regulations  and  under  the  directions  of 
the  Horse  Guards,  but  by  those  regulations  the 
money  was  not  actoaUy  issuable  except  upon  the 
receipt  of  the  retiring  offioer : — Held,  that  'the 
agents  were  constituted  trustees  of  the  money 
upon  the  receipt  of  the  order  to  transfer,  and 
consequently  as  between  two  equitable  assignees, 
the  one  who,  first  after  the  receipt  of  that  order, 
gave  to  the  agents  notice  of  his  charge,  was  en- 
titled to  priority.    lb. 

The  owner  in  fee  of  a  farm  deposited  deeds  of 
conTcyance  of  the  farm  dated  1774,  by  way  of 
security  for  money  due,  ^Titing  at  the  same  time 
a  letter  which  stated  that  the  deeds  were  the  title- 
deeds  of  the  farm,  and  were  to  be  a  security.  He 
afterwards  deposited  the  subsequent  title-deeds 
of  the  farm,  the  earliest  being  dated  1787^  with 
his  bankers,  by  way  of  security  for  money  due  te 
them ;  the  title  was  investigated  by  the  bankers, 
and  they  had  no  notice  of  the  prior  charge : — 
Held,  that  the  letter  created  an  equitable  charge 
on  the  farm,  and  that,  under  the  circumstances, 
credit  must  be  taken  to  have  been  given  by  the 
owner  of  the  prior  charge  to  the  statement  made 
by  the  mortgagor,  that  the  deposited  deeds  were 
the  whole  of  the  title-deeds ;  and  that  the  owner 
of  the  prior  charge  had  therefore  not  been  guilty 
of  negligence  so  as  to  deprive  herself  of  her 
priority.  JHaan  v.  MuMeston,  8  L.  B.,  Ch. 
165  ;  42  L.  J.,  Ch.  210 ;  27  L.  T.  804  ;  21  W.  R. 
178. 

Where  m6re  Beed«  Deposited.] — ^A.,  by  deed, 
mortgaged  freeholds  to  B.  At  the  same  time  the 
title-deeds  not  only  of  the  freeholds  but  of  lease- 
holds belonging  to  A.  were  deUvered  to  B. : — 
Held,  in  the  absence  of  proof  to  the  contrary, 
that  B.  had  no  lien  on  the  leaseholds  for  the 
money  advanced.  Wardle  v.  Oakley,  86  Beav. 
27. 

Frey/Dnting  Charge  on  Estate.]— An  equitable 
deposit  with  memorandum  of  charge  by  a  devisee 
is  an  alienation  which  pro  tanto  prevents  a  cre- 
ditor of  the  testator  from  subsequently  obtaining 
a  charge  on  the  estate  as  assets  under  3  &  4  Will. 
4,  c.  104,  BritiMh  Mutual  Investment  Company 
V.  Smart,  10  L.  R.,  Ch.  567  ;  44  L.  J.,  Ch.  696  ; 
32  L.  T.  849  ;  23  W.  B.  800. 

When  a  person  seised  in  trust  for  himself  and 
another  in  common  in  fee  retains  the  entire 
rents,  the  debt  arising  in  favour  of  the  co-tenant 
will  not  be  charged  on  the  trustee's  beneficial 
interest  as  against  a  purchaser  without  notice 
from  him.    lb, 

Bcmble,  that  an  equitable  mortgi^e  by  deposit 
of  title-deeds  made  by  an  heir-at-Uw  or  a  de- 
visee of  a  legal  estate  would  be  good  as  against 
creditors  of  the  ancestor  or  testator  who  had  not 
obtained  any  judgment  or  decree  binding  the 
land  before  the  mortgage  was  made.    lb. 

On  Death  of  Mortgagot.]~An  equitable  mort- 
gage by  deposit  is  not  taken  out  of  the  opera- 
tion of  17  &  18  Vict.  c.  113  (Locke  King's  Act), 
because  it  is  unaccompanied  by  a  memorandum. 
Davis  V.  Davis,  24  W.  B.  962. 

Agreement  oonftitntiag  Eqnitable  Mortgage.] 
— T.  agreed  to    let  to  B,  premises  in.  Holbom, 


which  B.  was  to  fit  up  forthwith  as  a  luncheon- 
bar  and  restaurant,  such  fittings  to  be  of  the 
value  of  5002.  and  to  T.'s  satisfaction,  and  B. 
was  to  pay  a  premium  of  1,000/.,  upon  payment 
of  which,  "  the  premises  being  fitted  up  as  afore- 
said," T.  was  to  grant  B.,  and  B.  agreed  to  take, 
a  lease  for  twenty-one  years ;  and  T.  further 
agreed  to  lend  or  obtain  for  B.,  **  upon  security 
of  the  premises  as  fitted  and  licensed,"  1,000?. 
for  two  years  at  5  per  cent.  Before  any  lease 
was  granted  or  any  money  paid,  B.  became  bank- 
rupt, and  his  assignee  seized  and  sold  the  fittings 
and  fixtures  under  an  order  of  the  court : — Held, 
that,  until  the  execution  of  the  {)jopo6ed  lease, 
the  agreement  constituted  an  equitable  contract 
between  T.  and  B.  that  "  the  premises  as  fitted 
and  licensed  "  should  stand  as  a  security  for  the 
1,000/.  premium,  and  consequently  that  T.  was 
entitled  to  them  as  equitable  mortgagee.  Tebb 
V.  ffodye,  5  L.  B.,  C.  P.  73  ;  39  L.  J.,  C.  P.  56— 
Ex.  Ch. 

John  S.  entered  into  an  agreement  with  E.  for 
securing  payment  of  sums  of  money  owing  by 
him  to  E.  In  this  agreement  there  was  a  cove- 
nant that  John  S.  would  give  to  E.,  as  part  of 
the  securities,  a  mortgage  on  the  lots  of  a  parti- 
cular estate,  and  James  S.,  the  brother  of  John, 
and  therein  described  sjs  being  the  owner  of  lot 
No.  1,  was  to  join  in  the  mortgage  of  it.  By  a 
subsequent  agreement,  under  seal,  to  which  John 
S.,  E.  and  James  S.  were  parties,  after  reciting 
the  first  agreement,  John  covenanted  that  he 
would,  before  a  certain  time,  convey,  or  cause  to 
be  conveyed,  to  E.,  lot  1,  to  be  held  by  E.  in  fee ; 
"  And  it  is  agreed  by  and  between  the  parties 
hereto,"  that  if  John  8.  shall  pay  E.  the  moneys 
due  to  him,  E.  shall  retransfer  "  all  securities  of 
whatever  nature  or  kind."  Provided,  that  if  pay- 
ment shall  not  be  made,  E.  may,  "  by  entry,  fore- 
closure, sale  or  mortgage  of  any  part  or  parts  of 
the  lands,"  levy  the  deficiency.  '*  And  each  of 
them,  John  S.  and  James  S.,  for  himself,  his 
executors,  &c.*,'!  covenanted  to  pay  any  deficiency, 
so  that  out  of  the  interest  or  dividends  on  rail- 
way shares  (previously  deposited),  or  by  cash 
payments  of  John  §.  or  James  S.,.  there  should 
be  received  a  certain  sum  every  year.  All  the 
three  parties  duly  executed  this  agreement : — 
Held,  that  this  amounted  to  an  equitable  mort- 
gage binding  on  the  estate  of  James  S.  Byre  v. 
McDowell,  9  H.  L.  Cas.  619. 

2,  Extent  op  Chabge  ok  Security. 

Furniture.  ] — A.  deposited  with  B.,  as  security 
for  a  debt,  deeds  of  lease  and  release,  by  which 
a  freehold  house  and  household  furniture  therein 
were  conveyed  and  assigfned  to  A.  The  memor- 
andum of  deposit  was  as  follows  :  "  Herewith 
I  hand  you  the  title-deeds  of  my  Bognor  estate, 
&c. : " — Held,  that  these  words  had  reference 
only  to  the  house^  and  did  not  comprehend  the 
furniture.  Hunt,  Ex  parte,  1  Mont.,  D,  &  D. 
139;  4  Jut.  842. 

Fixtures.] — Under  an  equitable  mortgage  by 
the  simple  deposit  of  a  lease,  unaccompanied  by 
any  memorandum,  the  tenant's  fixtures  will  be 
included.     Williams  v.  Ikaiis,  23  Beav.  239. 

A  trader  (being  solvent)  mortgaged  his  furni- 
ture, shop-fittings  and  stock  in  trade  and  book 
.debts  for  securing  a  debt  due  and  a  new  advance. 
[The  bankrupt  being  permitted  to  have  possession 
of  those  goods,  and  being  in  possession  also  of 
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other  personal  chattels  to  which  the  cTeditor*B 
secoiity  did  not  extend,  the  bankmpt's  landlord 
distrained  for  rent,  not  upon  the  former  only,  but 
upon  both  sets  of  goods.  The  person  in  posses- 
sion under  this  distress  was  requested  bj  the 
mortgagee,  axid  consented,  to  hold  possession  of 
the  go<^  for  him,  as  well  as  for  the  landlord, 
without  prejudice  to  the  landlord's  rights.  A 
sale  took  place  under  the  distress.  The  goods 
which  were  the  subject  of  the  distress  were  not 
all  sold,  but  they  included  some  of  those  which 
were  the  subject  of  the  mortgagee's  security, 
while  the  goods  to  which  the  security  did  not 
extend  remained  unsold.  A  fiat  having  issued 
against  the  mortgagor,  the  mortgagee  petitioned 
to  have  his  security  declared  as  against  the  re- 
maining furniture,  the  stock  in  trade  at  present 
existing  and  the  book  debts  : — Held,  that  the 
mortgagee's  security  extended  only  to  such  of  the 
furniture,  fixtures  and  stock  in  trade  and  pro- 
perty purporting  to  be  included  in  the  assign- 
ment as  were  in  the  house  and  shop  at  its  date, 
and  remained  at  the  time  of  the  bankruptcy. 
Stephenson,  Ex  parte,  1  De  Gex,  686  ;  17  L.  J., 
Bk.  5  ;  12  Jur.  6. 

Held,  also,  that  the  mortgagee,  as  against  the 
assignee,  had  a  right  to  the  benefit  of  the  doctrine 
of  marshalling ;  and  that  the  goods  not  included 
in  his  security  were  first  applicable  to  the  pay- 
ment of  the  landlord's  demand.    Ih, 

A  lessee  annexed  tenant's  fixtures,  and  then 
deposited  the  lease  by  way  of  mortgage,  with  a 
memonmdnm,  not  noticing  the  fixtures  : — Held, 
on  his  becoming  bankrupt,  that  the  security 
extended  to  the  fixtures.  Tagart,  Ex  parte,  1 
De  Gex,  531. 

Leases  were  deposited  by  way  of  equitable 
mortgage,  accompanied  by  a  memorandum  of 
deposit.  Tenant's  fixtures  were  included  in  the 
security,  although  they  were  not  mentioned  in 
the  memorandum.  Cowell,  Ex  parte,  17  L.  J., 
Bk.16;  12  Jur.  411. 

A  memorandum  of  deposit,  accompanying  an 
equitable  mortgage,  stated  that  the  bankrupt 
had  deposited  **  the  deeds  and  documents  under 
which  1  hold  the  steam-mills,  cottages,  land, 
buildings  and  premises  at  L. : " — ^Held,  that  the 
equitable  mortgagee  had  a  lien  on  the  fixtures, 
whether  erected  before  or  after  the  time  of  the 
deposit,  and  including  those  that  were  removable 
as  between  landlord  and  tenant.  Price,  Ex 
parte,  2  Mont.,  D.  &  D.  518. 

Estate  Specified.] — ^A.  being  indebted  to  his 
bankere,  sent  them  certain  title-deeds,  with  a 
letter,  in  which  he  stated  that  he  thereby  pledged 
his  grant  of  coal  under  a  certain  estate,  which 
he  specified,  as  a  security  for  the  money  advanced, 
and  also  as  a  general,  cover  for  his  banking 
account  with  them.  There  were  other  estates 
belonging  to  A.,  comprised  in  the  deed  sent : — 
Held,  that  the  banken  could  only  claim  a  lien 
upon  the  estate  specified.  Wylde  v,  Radford, 
33  L.  J.,  Ch.  51 ;  9  Jur.,  N.  S.  1169  ;  9  L.  T.  471 ; 
12  W.  R.  38. 

Mortgagee's  Interest.! — An  equitable  mort- 
gagee by  deposit  entered  into  an  arrangement 
to  secure  an  annuity  by  vesting  his  interest 
under  the  mortgage  in  himself  and  the  annui- 
tant in  trust  to  secure  the  growing  payments. 
He  then  raised  money  on  the  deposit  of  the 
deeds,  and  became  bankrupt : — ^Held,  that  the 
last  deposit  created  a  good  lien  to  the  extent  of 


his  interest  in  the  premises.    Smith,  Eao  parte, 
2  Mont.,  D.  &  D.  587  ;  6  Jur.  610. 


Doeds  of  Firm  with  Banker— Change  of  Firm.] 
— The  title-deeds  of  property  belonging  to  one 
of  two  partners  in  tnde  were  deposited  with  a 
banking  firm,  to  secure  the  balance  on  the 
account  current  between  the  banldng  firm  and 
the  partnership.  On  a  particular  advance  being 
afterwards  made  by  the  former  to  the  latter,  the 
partner  to  whom  the  deeds  belongeol  wrote  a 
letter  to  the  effect,  that  the  object  of  the  deposit 
was  to  secure  that  as  well  as  any  future  advances. 
An  alteration  took  place  in  the  members  of  the 
banking  firm,  but  the  new  firm  retained  the 
deeds,  and  continued  to  advance  money  to  the 
partnership: — Held,  that  the  existing  banking 
firm  was  entitled  to  the  benefit  of  the  security. 
Smith,  Ex  parte,  2  Mont,  D.  &  D.  314. 

Where  the  bankrupt  deposited  title-deeds 
with  his  bankers  to  secure  future  advances,  and 
after  a  change  in  the  partnership  continued  for 
six  years  the  same  mode  of  doming  with  them 
and  the  same  running  account : — Held,  that  this 
was  a  tacit  recognition  of  the  deposit  of  the  deeds 
with  the  new  firm  upon  the  same  terms  as  with 
the  old.    Oaket,  Ex  parte,  2  Mont.,  D.  &  D.  284, 

3.  FuRTHBB  Advances. 

Ctonerally.] — ^A  mortgagee  having  advanced  to 
the  mortgagor  a  further  sum  upon  his  bond : — 
Held,  that  the  bond,  though  obscurely  worded, 
was  evidence  of  an  agreement  for  a  further 
charge  upon  the  mortgaged  premises.  Heam, 
Ex  parte,  Buck,  166. 

Where  there  is  a  mortgage  for  present  and 
future  advances,  and  a  subsequent  mortgage  of 
the  same  description,  further  advances  made  by 
the  prior  mortgagee,  with  notice  of  the  subse- 
quent mortgage,  have  no  priority  over  antecedent 
advances  made  by  the  subsequent  mortgagee. 
Rolt  V.  JSbpkineon,  9  H.  L.  Cas.  614  ;  84  L.  J., 
Ch.  468.  Affirmmg  3  De  G.  &  J.  177 ;  28  L.  J., 
Ch.  41  ;  4  Jur.,  N.  S.  1119. 

An  equitable  mortgage  by  deposit  of  deeds 
may  be  extended  beyond  the  original  purpose, 
to  advances  after  the  alteration  of  the  firm,  by 
implication  or  parol.  Keneington,  Ex  parte,  2 
Ves.  &  B.  79  ;  2  Rose,  138. 

A  further  debt  agreed  to  be  secured  by  pledge 
of  property  equitably  mortgaged,  is  also  tanta- 
mount to  a  further  equitable  mortgage ;  and 
possession  of  the  deeds  by  the  first  mortgagee  is 
a  possession  by  the  second.  Eactor  v.  Philpott, 
12  Price,  197. 

But  a  mortgage  to  secure  future  advances  will 
not  operate  as  a  security  for  costs  subsequently 
incurred.  Shaw  v.  Neale,  6  H.  L.  Cas.  581 ;  27 
L.  J.,  Ch.  444  ;  4  Jur.,  N.  S.  655. 

To  seenre  Flnctnating  Debts.] — A  person  hav- 
ing devised  estates  A.  and  B.,  deposited  the 
title-deeds  of  A.  with  his  bankers  to  secure  any 
balance  that  might  be  due  from  him,  and  being 
largely  indebted  and  anable  to  satisfy  the  debt, 
and  requiring  further  small  advances,  deposited 
with  the  bank  the  title-deeds  of  B.  The  debt 
remaining  due  at  his  death : — ^Held,  that  the 
amount  due  up  to  the  time  of  the  second  deposit 
was  payable  out  of  A. ;  and  the  amount  accrued 
subsequently  out  of  A,  and  B.  rateably ;  the 
value  of  A.  to  be  computed  after  payment  of 
the  previous  mortgage.    De  Jtochefort  v,  Dawes, 
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12  L.  B.,  Eq.  540 ;  40  L.  J.,  Oh.  625  ;  25  L.  T. 
456. 

4.  Pbioritt. 

Oyer  Judgment  Creditor  without  Kotice.]— 
An  equitable  mortgagee  of  lands  is  entitled  in 
equity  to  inforce  his  charge  in  priority  to  a 
creditor  of  the  mortgagor,  who,  without  notice 
of  the  equitable  mortgage,  has,  subsequently 
thereto,  recovered  judgment  against  the  mort- 
gagor, and  obtained  actual  possession  of  the 
lands  by  an  elegit  and  an  attornment  of  the 
tenants.  Whitworth  v.  Oaugain,  1  Ph.  728  ;  16 
L.  J.,  Oh.  433  ;  10  Jur.  531. 

Deposit  of  Deeds  by  Trustee.]— A.,  in  whom  a 
lease  was  vested,  deposited  it  with  his  bankers 
by  way  of  equitable  mortgage.  The  bankers 
afterwards  received  notice  (as  the  fact  was) 
that  he  was  a  mere  trustee  of  the  leasehold,  but 
they  subsequently  obtained  from  him  a  formal 
mortgage  of  the  legal  estate :— Held,  that  the 
cestuis  que  trustent  had  priority  over  the 
bankers.    Baillie  v.  WKewan,  35  Beav.  177. 

Oyer  Vendor  for  Unpaid  FnrolLase-inoney.] — 
A  vendor  conveyed  without  receiving  his  pur- 
chase-money ;  the  receipt  of  it  was  indorsed  on 
the  deed,  and  the  title-deeds  delivered  to  the 
purchaser.  The  purchaser  then  made  a  mort- 
gage by  deposit,  and  absconded  : — Held,  as  be- 
tween the  vendor's  lien  for  his  unpaid  purchase- 
money  and  the  right  of  the  mortgagee,  that  the 
possession  of  the  title-deeds  and  3ie  fact  of  the 
indorsement  of  the  receipt  on  the  deed  gave  the 
mortgagee  the  better  equity.  Rice  v.  Rice,  2 
Drew.  73  ;  23  L.  J.,  Ch.  289. 

Mortgage  for  Present  and  Future  Adyanees— 
Second  Mortgagee.] — A  first  mortgagee  for 
present  and  future  aavances  is  not,  as  against  a 
second  mortgagee,  entitled  to  priority  in  respect 
of  advances  made  by  him  after  notice  of  the 
second  mortgage.  Hophimon  v.  Rolt^  9  H.  L. 
Gas.  514  ;  34  L.  J.,  Ch.  468. 

Banker.] — ^A  lady  lent  money  to  her  solicitor 
upon  a  deposit  of  title-deeds,  with  a  vmtten 
memorandum.  The  deeds  thus  deposited  did 
not  comprise  the  latter  title-deeds,  and  so  did 
not  shew  that  the  depositor  had  any  interest  in 
the  estate.  The  solicitor  afterwai^s  deposited 
the  remaining  deeds  with  his  bankers  to  secure 
the  balance  of  his  account : — Held,  that  the 
lady  had  not,  in  omitting  to  call  for  the  other 
deeds,  been  guilty  of  such  gross  negligence  as  to 
postpone  her  security  to  that  of  the  bankers. 
Roberts  v.  Crafty  2  De  G.  &  J.  1  ;  27  L.  J.,  Ch. 
220.       • 

Bights  of  Landlord.]— The  owner  of  a  public- 
house  agreed  to  grant,  a  lease  of  it,  at  a  premium. 
The  intended  lessee  deposited  the  agreement 
with  M.  &  Co.,  brewers,  to  secure  repayment  of 
an  advance.  The  lease  was  executed,  and  was 
deposited  by  the  lessee  with  the  landlord's  soli- 
citor, to  secure  the  premium.  The  lessee  obtained 
it  from  them  for  the  purpose,  as  he  alleged,  of 
producing  it  to  the  magistrates,  to  enable  him  to 
procure  a  licence.  He  undertook  to  return  it 
forthwith ;  but,  instead  of  doing  so,  he  instructed 
an  auctioneer  to  obtain  an  advance  upon  it  from 
other  brewers,  R.  &  Co.    The  auctioneer  pro- 


duced to  B.  A:  Co.*s  agent  an  order  from  the 
lessee  for  the  delivery  of  the  lease  to  B.  &  Co., 
noticing  that  the  advance  was  for  the  purpose  of 
enabling  the  lessee  to  pay  M.  &  Co.  The  agent 
objected  to  recognize  this  memorandum,  and 
inquired  whether  the  lessee  owed  anything  to 
M.  &  Co. ;  he  was  informed  by  the  lessee's 
agent  that  there  was  nothing  due  to  M.  &  Co., 
except  for  goods  supplied.  He  had  previously 
obtained  from  the  lessee  himself  an  order  for  the 
delivery  of  the  lease,  not  mentioning  M.  &  Co. 
at  all ;  and  he  obtained  the  lease  on  delivering 
the  order.  R.  &  Co.  advanced  money  on  the 
deposit: — Held,  that  their  security  must  be 
postponed  to  those  of  the  landlord,  and  of  M.  & 
Co.  Reidj  Ex  parte,  1  De  Gex,  600  ;  17  L.  J., 
Bk.  19  ;  12  Jur.  533. 

Equitable  Mortgage  unaecompanied  by  Writ- 
ing—  Subsequent  Begistered  Conyeyanee  for 
Value  and  without  Kotioe.] — ^An  equitable  mort- 
gagee by  deposit  of  title-deeds,  unaccompanied 
by  any  memorandum  in  writing,  takes  priority 
over  a  purchaser  for  value  claiming  under  a 
subsequent  registered  deed,  without  notice  of 
such  deposit.  Burke's  Estate,  In  re,  9  L,  B.,  Ir. 
24— C.  A. 

Begistration  in  Middleiex.] — ^A  memorandum 
charging  a  leasehold  estate  in  Middlesex  with 
payment  of  a  sum  of  money,  retains  its  priority 
over  a  subsequent  mortgage,  duly  registered 
under  7  Anne,  c.  20.  Wright  v.  Stansfield,  28 
L.  J.,  Ch.  183 ;  5  Jur.,  N.  8.  6. 

A  second  mortgagee,  who  registers  his  mort- 
gage in  Middlesex,  is  entitled  to  priority  over 
a  memorandum  of  further  charge  of  prior  date 
given  by  the  mortgagor  to  the  first  mortgagee, 
who  omitted  to  register  the  same  in  Middlesex. 
Moore  v.  Cul'cerhouse,  21  Beav.  639 ;  29  L,  J., 
Ch.  419;  6  Jur.,  N.  S.  115. 

A  memorandum  not  under  seal,  accompanying 
a  deposit  by  way  of  equitable  mortgage  of 
deeds  relating  to  lands  in  Middlesex,  requires 
registration.  Kere  v.  Pennelly  2  H.  &  M.  170 ; 
33  L.  J.,  Ch.  19  ;  9  L.  T.  285  ;  11  W.  B.  986. 

Where  B.  deposited  with  C,  to  secure  advances, 
the  title-deeds  relating  to  leasehold  property  in 
Middlesex,  together  with  a  memorandum  of  de- 
posit (which  was  never  registered),  and  after- 
wards sub-demised  the  property  to  D.  and  M.  by 
an  indenture,  which  was  duly  registered,  but  D. 
and  M.,  on  taking  such  demise,  neglected  to  in- 
quire after  or  require.the  production  of  the  title- 
deeds  : — Held,  that  they  were  bound  by  con- 
structive notice  of  the  deposit  of  the  deeds  with 
C,  who  had,  therefore,  priority  over  their  claim. 
Wormald  v.  Maitland,  35  L.  J.,  Ch.  69  ;  12 
L.  T.  535  ;  13  W.  B.  832, 

5.  Otheb  Mattebs  Belatino  to. 

Action  by  Mortgagee  —  Parties.]  —  Qusere 
whether,  in  an  action  by  an  equitable  mortgagee 
of  a  life  policy  against  the  assurance  company 
claiming  pajrm^nt  of  the  policy  moneys,  the 
court  has  jurisdiction,  under  the  44th  section  of 
the  Chancery  Amendment  Act,  1852,  to  dispense 
with  the  legal  personal  representative  of  the 
assured.  Webster  v.  British  Empire  Mutual 
Life  Assurance  Company,  15  Ch.  D.  169  ;  49 
L.  J.,  Ch.  769  ;  43  L.  T.  229  ;  28  W.  B.  818— 
C.A. 
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SharM  in  Bank— Fraud  of  Mortga^r— Bank- 
«r't  lien — ^EstoppeL] — In  January,  1878,  B.  was 
a  customer  of  and  a  shareholder  in  the  defendant 
bank,  and  was  also  secretary  of  a  club  having  an 
account  there.  B.  fraudulently  altered  a  cheque 
for  6002.,  drawn  by  the  club  in  favour  of  S.  or 
order,  by  striking  out  the  word  ^*  order,"  and 
adding  the  word  **  bearer,"  and  then  induced  the 
bank  to  place  the  6001.  to  the  credit  of  his  own 
account.  In  November,  1878,  the  plaintiff  lent 
B.  1,000/.  upon  the  security  of  the  deposit  of  a 
share  certificate  for  fifty  shares  in  the  bank. 
The  certificate  gave  the  holder  thereof  notice 
that  the  bank  had  a  paramount  lien  on  the 
shares  of  any  shareholder  for  whatever  might  be 
due  from  him  to  the  bank.  On  the  17th  of 
March,  1880,  the  plaintiff  gave  notice  to  the  bank 
of  the  deposit  of  the  certificate,  and  was  told  by 
the  bank  manager,  in  answer  to  his  inquiry,  that 
the  bank  had  no  claim  on  the  shares.  In  May, 
1880,  the  bank  got  notice  of  B.'s  fraud.  They 
then  settled  with  the  club,  debited  B.'s  account 
with  the  600/.,  which  they  had  paid  to  him  on 
the  irregular  cheque ;  and  gave  the  plaintiff 
notice  that  they  claimed  a  lien  on  the  shares  for 
that  amount.  In  an  action  by  the  plaintiff 
claiming  a  declaration  that  the  shares  were  sub- 
ject to  his  equitable  mortgage : — Held,  that  the 
bank,  on  discovering  B.*s  fraud,  were  entitled  to 
set  the  account  right  as  between  themselves  and 
him,  by  debiting  him  with  the  amount  of  the 
cheque.  Hortfall  v.  Halifax  and  Hudderttfield 
Union  Banking  Companyj  52  L.  J.,  Ch.  599. 

Held,  also,  that  as  the  plaintiff  was  in  no  way 
prejudiced  by  the  statement  made  by  the  bank 
manager  on  the  17  th  of  March,  1880,  the  bank  was 
not  estopped  from  setting  up.a  lien  on  the  shares  ; 
and  the  action  was  therefore  dismissed.    Tb, 

Deposit  of  Deeds— Kotice  of,  to  Vendor.]— A 
notice  to  the  vendor  of  an  estate  that  the  vendee 
has  deposited  the  contract  with  a  third  party, 
A.,  and  has  entered  into  an  agreement  with  A., 
to  make  to  him  a  valid  assignment  of  the  con- 
tract, does  not  bind  the  vendor  to  make  inquiries 
wheUier  the  agreement  between  the  vendee  and 
A.  has  been  carried  into  effect ;  nor  will  it 
compel  the  vendor  to  refuse  to  execute  the  con- 
veyance to  the  vendee,  who,  upon  the  payment 
of  the  purchase-money,  demands  the  conveyance, 
nor  even  excuse  the  vendor  for  making  such  a 
refusal  Shaio  v.  Fotter,  5  L.  R.,  H.  L.  321  ; 
42  L.  J.,  Ch.  49  ;  27  L.  T.  281 ;  20  W.  R.  907. 

The  persons  who  claim  to  have  the  benefit  of 
the  assignment  must  give  distinct  notice  to  the 
vendor  of  their  claim,  and  of  their  readiness  to 
put  themselves  in  the  vendee's  position  for  the 
completion  of  the  contract.    Ih, 

F.  entered  into  a  contract  with  P.  to  sell  him 
leasehold  property.  P.  paid  part  of  the  purchase- 
money,  and  obtained  from  F.  a  lease  of  the  pre- 
mises-for  a  short  term  of  years  in  favour  of  a 
nominee  of  P.  P.  had  dealings  with  bankers,  to 
whom  he  became  much  indebted.  Being  caJled 
on  to  give  the  bankers  security,  he  handed  to 
them  the  title-deeds  of  a  freehold  estate,  which 
he  charged  with  the  debt,  and  at  the  same  time 
he  deposited  with  them  his  contract  for  the  pur- 
chase of  the  leasehold  property.  He  accom- 
panied this  deposit  with  a  written  memorandum, 
in  which  he  agreed  to  make  to  the  bankers  a 
^*  valid  assignment  of  my  contract  with  F.  for 
the  purchase  of"  the  leasehold  jpremises,  "by 
way  of  mortgage  for  farther  secunng,"  &c    The 


bankers,  by  their  solicitor,  some  time  afterwards 
gave  to  F.  notice  of  this  agreement,  and  the 
solicitor's  letter  called  it  **  a  charge  by  P.  on  his 
purchase."  F.  acknowledged  the  receipt  of  this 
notice.  He  heard  nothing  more  of  the  matter. 
P.  did  not  complete  his  purchase  at  the  stipu- 
lated time,  but  did  so  afterwards,  and  then  F., 
according  to  the  .terms  of  the  original  contract, 
executed  to  him  a  conveyance  of  the  leasehold 
premises,  without  any  notice  being  taken  in  the 
conveyance  of  the  claims  of  the  bankers : — Held, 
that  the  rule  of  equity  that  a  vendor  of  an 
estate  is,  after  the  making  of  the  contract  of  sale, 
a  trustee  for  the  purchaser,  did  not  apply  to  this 
case,  and  that  F.  was  in  no  way  liable  to  the 
bankers.    Ih, 

Transfer  oVl^See  post,  ooL  596, 

Beetifloation  of  Dooument  ereating  Ohsrge.] 
— B.,  having  verbally  agreed  to  give  his  bankcra 
an  equitable  charge  on  three  leasehold  houses, 
which  he  pointed  out  to  their  manager,  signed  a 
document  which  was  intended  to  create  a  charge 
on  such  houses,  but  by  a  mistake  in  the  parcels 
three  houses  were  charged,  being  described  as 
comprised  in  a  certain  lease,  which  in  fact  com- 
prised only  one  house,  and  which  had  been  sold 
by.  A.  prior  to  the  date  of  the  document.  On  his 
bankruptcy : — Held,  that  the  bank  was  entitled 
to  have  the  document  rectified  by  the  insertion 
of  the  property  intended  to  be  comprised  in  it. 
National  Provincial  Bank  of  England^  Ex 
partOj  Boulter,  In  re,  4  Ch.  D.  241 ;  46  L.  J., 
Bk.  11 ;  35  L.  T.  673  ;  25  W.  R.  100. 

Liability  of  Mortgagee.] — The  executor  of  a 
person  with  whom  a  lease  was  deposited  by  way 
of  equitable  mortgage,  not  having  taken  posses- 
sion, is  not  liable  for  the  arrears  of  rent,  or 
specific  performance  of  the  covenants.  Moores 
V.  Cheat,  8  Sim.  508  ;  3  Jur.  220. 

Enforcing  Seonrity.^ — A.  agreed  by  a  written 
memorandum  to  deposit  with  B.  as  an  equitable 
security  for  the  repayment  of  500Z.  and  interest, 
the  lease  of  certain  premises  which  were  thereby 
charged  with  that  amount.  A.  further  agreed 
to  execute  a  valid  legal  mortgage  of  the  premises 
comprised  in  the  lease,  with  the  usual  powers 
and  covenants  when  called  upon  so  to  do: — 
Held,  that  the.  mortgagee  had  a  right  in  equity 
to  enforce  a  sale,  and  was  not  compelled  to 
take  a  legal  mortgage.  Matthew*  v.  Goodday. 
31  L.  J.,  Ch.  282  ;  8  Jur.,  N.  S.  90  ;  5  L.  1  572. 

The  deposit  of  title-deeds  is  a  sufficient  autho- 
rity to  the  mortgagee  to  receive  rents.  Oarry  v. 
Sharratt,  10  B.  &  0.  716. 

By  Deoree  of  Foreelosnre.] — l^e  right  of 

an  equitable  mortgagee  by  deposit  of  (feeds  with- 
out a  written  memorandum  is  a  decree  of  fore- 
closure, not  sale.  Backhouse  v.  Charlton^  8 
Ch.  D.  444  ;  26  W.  R.  504. 

The  proper  remedy  for  an  equitable  mortgagee 
with  a  deposit  of  title-deeds  is  by  a  decree  of 
foreclosure,  and  not  a  sale.  James  v.  James,  16 
L.  R.,  Bq.  153  ;  42  L.  J.,  Ch.  386  ;  21  W.  R.  522. 

Against  Bankrupt's  Estate.] — ^An  equit- 
able mor^agee,  by  depoisit  of  title-deeds,  having 
commencS  an  action  for  foreclosure  against  the 
trustees  of  a  buikmpt's  estate,  the  Conrt  of 
Appod  declined  to  interfere  nnder  the  Bank- 
rupt^ Act,  1869)  f.  72,  England,  In  re,  Pannell, 
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Ex  parte,  6  Ch.  D.  335  ;  47  L.  J.,  Bk.  21 ;  87 
L.  T,  450  ;  26  W.  R.  194— C.  A, 


Hot  applioablo  to  Pledgee  of  Penonal 


Ghattelf.] — The  doctrine  that  an  equitable  mort- 
fragee  by  deposit  of  title-deeds  is  entitled  to 
forecloBurei  does  not  extend  to  a  pledgee  of  per- 
sonal chattels.  Carter  v.  Wake,  4  Ch.  D.  605  ; 
46  L.  J.,  Ch.  841. 

A.  deposited  with  B.  certain  Canada  railway 
bonds  as  security  for  a  debt.  On  bill  filed  by 
B.  for  foreclosure  or  sale : — Held,  that  B.  was 
entitled  to  an  order  for  sale  only.    Ih, 

— ^  Porm  of  Doeree.] — A  decree  for  fore- 
closure in  the  case  of  an  equitable  mortgage 
ought  not  to  omit  the  word  "foreclose,"  but 
ought  to  contain  directions  that  upon  default  the 
mortgagor  will  be  foreclosed,  that  the  heredita- 
ments will  be  discharged  from  all  equity  of 
redemption,  and  that  a  conveyance  must  be 
executed.  Lres  v.  Fisher^  22  Ch.  D.  283  ;  31 
W.  R.  94— C.  A, 

Time  ttom  whioh  Interest  recoverable.] — If 

deeds  are  deposited  by  way  of  equitable  mortgage 
to  secure  a  simple  contract  debt,  the  debt  bears 
interest  from  the  date  of  the  deposit,  and  by 
reason  of  it,  though  there  is  no  express  contract 
that  the  demand  should  bear  interest.  Carey  y, 
Doyne,  5  Ir.  Ch.  R.  104. 

Stamping  Memorandum.]— When  the  title- 
deeds  are  deposited  by  way  of  equitable  mort- 
gage, a  memorandum  merely  stating  the  purpose 
for  which  they  are  deposited  is  not  an  agree- 
ment for  a  mortgage,  and  need  not  be  stamped. 
Meek  V.  BayluSj  31  L.  J.,  Ch.  448. 


VI.    TRANSFER  AND  ASSIGNMENT. 

Consideration.] — On  the  transfer  of  a  mort- 
gage for  10,000/.,  with  an  additional  advance  of 
4,000/.,  it  was  proved  that  the  10,000/.  was  paid 
in  bank  notes  by  the  transferee  to  the  original 
mortgagee,  and  the  4,000/.  by  a  cheque  to  the 
mortgagor,  as  to  which  there  was  no  proof  that 
it  was  honoured : — Held,  that  the  payment  of 
the  10,000/.  was  a  sufficient  consideration  as 
against  one  claiming  under  a  voluntary  settle- 
ment. Doe  d.  Barnes  v.  Hoe,  6  Scott,  525  ;  4 
Bing.  N.  C.  737. 

A.  obtained  a  mortgage  of  real  and  personal 
estate  from  B.,  without  consideration.  It  was 
afterwards  deposited  with  C.  as  a  security,  who 
had  no  notice  of  the  circumstances  under  which 
it  had  been  obtained  : — Held,  that  C.  could  stand 
in  no  better  position  than  A.,  and  the  deed  being 
void  as  agliinst  A.  was  equally  void  as  against  C. 
Parker  v.  Clarke,  30  Beav,  64  ;  7  Jur.,  N.  S. 
1267  ;  9  W.  R.  877. 

Kotioe.] — If  a  subsequent  purchaser  or  a  mort- 
gagee has  notice  of  a  former  purchase  or  incum- 
brance, he  shall  not  avail  himself  of  an  assign- 
ment of  an  old  outstanding  term  prior  to  both, 
in  order  to  get  a  preference.  Willoughhy  v.  If  7/- 
loughby,  1  T.  R.  763. 

But  if  he  had  no  notice  of  such  prior  purchase 
or  incumbrance,  and,  having  the  first  and  -  best 
right  to  call  for  the  legal  estate,  gets  an  assign- 
ment of  it,  a. court  of . equity  wUl  not  deprive 
him  of  his  advantage^    Jb^    , 


Notice  to  the  mortgagor  of  an  assignment  of 
the  mortgage  is  not  necessary.  Jone^y^OibbofUf 
9  Ves.  411. 

Equitable  Xortgagei.1— Where  a  debtor  de- 
posits a  title-deed  with  his  creditor,  as  security 
for  a  debt,  the  interest  which  the  creditor 
thereby  acquires  in  the  deed  may  be  assigned  by 
him  to  a  third  person.  Ifobson  v.  Mellond,  2  H. 
&  Rob.  342. 

T.  being  in  possession  of  a  plot  of  land  for  a 
term  of  years,  by  deed  of  the  2nd  April,  1845, 
assigned  it  by  way  of  mortgage  to  S.,  as  a  security 
for  300/.  and  interest,  with  a  power  of  sale  on 
ddEault  of  payment  on  a  certain  day.  By  a 
memorandum  of  the  same  date,  T.  undertook  to 
deposit  with  B.  a  lease,  when  the  same  was  exe- 
cuted, of  another  plot  of  land,  as  a  further  and 
collateral  security  for  the  300/.  and  interest.  A 
mill  and  other  buildings  stood  partly  on  one 
plot  of  land  and  partly  on  the  other.  On  the 
18th  December,  1846,  the  lease  mentioned  in  the 
memorandum  was  granted  and  deposited  with 
S.  By  deed  of  the  2nd  March,  1847,  T.  assigned 
a  moiety  of  the  entire  premises  to  A. ;  and  on  the 
20th  September,  1847,  executed  an  assignment 
of  all  his  estate  and  effects  for  the  benefit  of  his 
creditors.  By  deed  of  the  31st  August,  1848,  S. 
assigned  both  plots  of  land,  mill  and  buildings 
to  the  defendant,  subject  to  the  equity  of  re- 
demption, and  with  such  power  as  S.  possessed. 
In  April,  1852,  liie  defendant  offered  the  pre- 
mises for  sale  by  auction,  and  the  conditions 
stated  that  he  sold  as  mortgi^ee ;  and  that  as  he 
had  only  an  equitable  interest  in  the  second 
plot,  the  purchaser  should  accept  such  title  as 
he  was  able  to  deduce  and  convey.  A  purchaser 
of  both  lots  refused  to  complete,  on  the  ground 
that  the  legal  estate  in  the  second  plot  was  out- 
standing and  might  be  used  adversely  to  him, 
and  brought  an  action  to  recover  back  the  de- 
posit : — Held,  that  there  was  no  failure  of  con- 
sideration, inasmuch'  as,  first,  the  assignm^it  by 
T.  of  the  legal  estate  in  the  one  plot  and  the 
memorandum  of  deposit  of  the  future  lease  of 
the  other  plot  were  one  and  the  same  transaction 
and  security,  and  the  lease  when  deposited  was 
subject  to  the  same  conditions,  including  the 
power  of  sale,  fU  were  contained  in  the  assign* 
ment,  and  consequently  T.  would  not  be  entitied 
in  a  court  of  equity  to  redeem  the  second  plot ; 
and  secondly,  that  by  the  express  tenns  of  the 
conditions  of  sale,  the  defendant  contracted,  with 
reference  to  that  plot,  to  sell  an  equitable 
interest  only.  Ashworth  v.  Mounuy,  9  Ex.  175  ; 
2  C.  L.  R,  418  ;  23  L.  J.,  Ex.  73. 

A  party  taking  an  equitable  mortgage  with 
notice  of  a  prior  equiti^le  mortgage,  cannot,  by 
assignment  to  another  without  notice,  give  him 
a  better  title.    Ihrd  v.  White,  16  Beav.  120. 

A  second  incumbrancer  of  an  equitable  in- 
terest, by  giving  notice  of  his  incumbrance  to 
the  trustees  in  whom  is  vested  the  legal  estate, 
obtains  priority  over  a  previous  incumbrancer 
who  has  not  given  such  notice.  Foster  v.  Cocke^- 
rell,  3  C.  &  F.  456. 

Powers  to  Tnmifer.]— The  37  k  38  Vict.  c.  78 
(Vendors  and  Purchasers  Act,  1874),  s.  4,  does 
not  enable  the  legal  personal  representative  of  a 
mortgagee  to  convey  the  legal  estate  of  the 
mortgaged  property  to  a  tran^eree  of  the  mort- 
gage. Brooks'  Mortgage,  In  re,  46  L.  J.,  Ch. 
865;26W.  R.B41« 
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B7  L»g^  Peraomd  B«pr«g«ntetiYM  of 

Mortgagor.]  —  The  4th  section  of  the  Vendors 
and  Purchasers  Act,  1874,  does  not  apply 
to  a  tianfifer  of  a  mortgage,  and  therefore  the 
legal  personal  representative  of  a  mortgagee  of  a 
freehold  estate  cannot,  on  receiving  payment  of 
the  mortgage  debt,  convey  the  estate  to  a  trans- 
feree. Spradbery^s  Mortgage^  In  r<j,  14  Ch.  D. 
514  ;  49  L.  J.,  Ch.  623  ;  43  L.  T.  82  ;  28  W.  R. 
822. 

SffiMt  of  an  Agroomont  to  Assign.] — An 
agreement  to  assign  a  contract  only  places  the 
assignee  in  the  position  of  thcassignor,  subject 
to,  not  freed  from,  his  obligations  under  the 
contract  Shaw  v.  Foiier,  5  L.  B.,  H.  L.  321 ; 
42  L.  J.,  Ch.  49  ;  27  L.  T.  281  ;  20  W.  K.  907. 

Taking  subject  to  Equities.]— A  bon&  fide 
transferee  for  v^ne  of  a  mortgage,  where  the 
mortgagor  does  not  join  in  the  transfer,  takes 
subject  to  equities  of  account  between  the  mort- 
gagor and  mortgagee,  but  not  necessarily  subject 
to  any  equity  subSsting  between  the  mortgagor 
and  mortgagee  under  which  the  original  security 
might  be  impeached.  Jvdd  v.  Green,  45  L.  J., 
Ch.  108  ;  33  L.  T.  697. 

Although  the  transferee  of  a  mortgage,  with- 
out the  mortgagor's  concurrence,  takes  it  subject 
to  the  equities  affecting  the  account  between  the 
mortgagor  and  mortgagee,  and  can  claim  on  his 
security  no  more  tlum  is  justly  due  from  the 
mortgagor,  yet  if  the  transfer  is  for  value,  and 
without  notice  of  equitable  grounds  which  render 
the  security  impeachable  by  the  mortgagor  as 
against  the  mortgagee,  then,  as  between  the 
mortgagor  and  transferee,  the  latter  has  the 
l>etter  equity,  and  is  entitled  to  what  is  due  to 
him  on  his  security.  Nant-y-glo  and  Blaina 
Ironworks  Company  v.  Tamplin,  35  L.  T.  125. 

Where,  under  a  lease  from  A.  to  B.  for  twenty- 
one  years,  at  the  rent  of  50Z.,  B.,  by  indenture 
assigned  the  lease  to  C,  to  secure  money  previ- 
ously advanced  to  him  by  C,  a  great  part  of 
which  was  laid  out  by  B.  in  repairing  and 
improving  the  premises  demised  ;  and  C.  regis- 
tered the  assignment,  but  did  not  take  the 
indenture  of  lease  from  B.,  who  afterwards  gave 
up  the  indenture  to  A.,  in  consideration  of 
receiving  a  further  advance  from  him  of  200/., 
to  be  expended  in  further  improvements ;  and 
A.  granted  him  a  new  lease,  at  the  increased 
rent  of  701.  per  year ;  and  B.  afterwards  again 
gave  up  that  tease^  on  having  another  advance 
made  to  him  of  200^.  more  by  A.,  and  took  a  third 
lease  from  him  at  a  rent  of  90/. : — ^Held,  that  C. 
was  not,  under  the  circu^istances,  precluded,  by 
the  neglect  to  take  from  B.  the  indenture  of 
lease,  £om  availing  himself  of  the  assignment 
against  A.  Bailey  v.  FBrtnor^  9  Price,  262. 
But  see  Ooodtitle  d.  Norris  v.  Morgan,  1  T.  B. 
766. 

VII.  SEVERAL  MORTGAGES. 

1.  Tacking  and  Consolidation. 

B.  Tacklnff. 

First  Soenrity  must  be  on  the  Estate.  ]~A. 
having  mortgaged  an  estate  to  B.  and  C.  in 
i^uccession,  agreed  to  sell  it  to  D.  free  from 
incumbrances ;  part  of  the  purchase-money  was 
to  be  paid  down,  and  the  rest  on  the  completion 
of  the  purchase.    Daring  the  investigation  of 


the  title,  A.  induced  C,  who  was  ignorant  of  the 
mortgages,  to  make  further  payments  on  account 
of  the  purchase-money,  and  having  also  raised  a 
further  sum  from  E.  on  the  security  of  his  con- 
tract, without  giving  him  notice  of  .C.'s  mort- 
gage, became  insolvent  and  absconded.  D.  there- 
upon, with  notice  of  all  that  had  happened,  paid 
off  C.'s  mortgage  out  of  the  balance  of  the  pui- 
chase-money  remaining  due,  and  E.,  to  secure 
himself,  took  an  assignment  of  B.'s  mortgage. 
But  the  balance  of  the  purchase-money  not 
being  sufficient  to  pay  both  E.'s  charge  and 
what  E.  had  paid  to  B. : — Held,  that  E.  was  not 
entitled  to  tack  his  security  to  B.'s  mortgage, 
first,  because  his  security  was  not  a  security  on 
the  estate,  but  only  on  the  purchase-money; 
and  secondly,  because,  although  E.,  at  tl}e  time 
he  advanced  his  money,  had  no  notice  of  any 
particular  incumbrance  on  the  estate  except 
R.'s,  he  knew  that  he  was  dealing  for  a  supposed 
balance,  out  of  which  D.,  having  contracted  for 
the  estate  free  from  incumbrances,  would  be  en- 
titled to  pay  off  any  incumbrances  to  which  the 
estate  might  be  found  to  be  subject,  and  therefore 
the  equities  of  D.  and  E.  were  not  equal.  Lacey 
V.  Ingle,  2  Ph.  413. 

Equitable  Interest.]  — A  legal  mortgagee, 
acquiring  a  subsequent  equitable  interest,  is 
entitled  to  tack  the  subsequent  equitable  in- 
terest to  the  legal  mortgage,  so  as  to  exclude 
an  intermediate  equitable  charge,  if  he  had  not 
notice  of  that  intermediate  equitable  charge. 
Lloyd  V.  Attwoodj  3  De  G.  &  J.  614 ;  29  L.  J., 
Ch.  97  ;  5  Jur.,  N.  S.  1322. 

Simple  Contract  Debts.] — ^A  mortgagee  may 
tack  simple  contract  debts  to  his  mortgage  as 
against  the  heir  where  the  property  descended 
is  assets  in  his  hands  for  payment  of  simple  con- 
tract debts ;  and  Consequently,  since  the  3  &  4 
Will,  4,  c.  104,  a  mortgagee  of  freeholds  may 
tack  his  simple  contract  debts  as  against  the 
heir.  Thomas  v.  Thomas,  22  Beav.  341 ;  26  L. 
J.,  Ch.  391. 

Or  his  devisee.  Rolfe  v.  Chester,  20  Beav.  61 0 ; 
25  L.  J.,  Ch.  244. 

The  owner  of  freehold  property  mortgaged  it 
and  died  insolvent,  having  devis^  his  real  and 
personal  estate  to  trustees  for  payment  of  debts. 
In  a  suit  for  the  administration  of  his  estate  the 
mortgagee  consented  to  an  order  directing  the 
property  to  be  sold  and  the  proceeds  to  be 
carried  to  a  separate  account,  the  order  being 
expressly  without  prejudice  to  his  right  to  have 
simple  contract  debts  due  to  him  from  the  mort- 
gagor satisfied  out  of  the  proceeds : — Held,  that 
he  had  no  right  to  tack  simple  contract  debts  to 
the  prejudice  of  other  creditors,  and  that  the 
proceeds  were  not  to  be  r^arded  as  sale  moneys 
in  his  hands  so  as  to  give  him  a  right  of  retainer 
in  respect  of  such  debts  ;  and  consequently  that 
the  balance  left  after  payment  of  the  mortgage 
debt  must  be  carried  to  the  account  of  the 
general  estate.    Pile  v.  Pile,  23  W.  R.  440. 

Pnrther  Soma  Advanced  to  Xortgagor.]— A 

mortgage  in  fee,  made  in  compliance  with  an 
agreement  to  charge  a  sum  of  money  upon  an 
estate,  the  deeds  of  which  were  deposited  with 
the  equitable  mortga^  at  the  date  of  the 
agreement,  will  giv^  Ynm  and  all  persons  taking 
an  assignment  of  his  debt  and  the  securitieSi  a 


599 


UOB.TGAGE— Several  Mortgages. 


600 


^ 


right  to  tack  to  his  mortgage  in  fee  all  sams 
advanced  to  the  mortgagor  between  the  date  of 
the  agreement  and  the  conyeyanoe  in  fee,  if  they 
are  made  bon&  fide,  and  without  notice  of 
advances  made  by  ot^er  persons.  Cooke  v. 
Wilton,  29  Beav.  100  ;  30  L.  7.,  Ch.  467  ;  7  Jur., 
N.  S.  280  ;  9  W.  R.  220. 

Bights  of  Transferee.] — Two  estates  subject 
to  distinct  first  mortgages  vested  in  different 
mortgagees,  were  both  again  mortgaged  to  the 
same  second  mortgagees ;  afterwards  the  two 
first  mortgages  were  transferred  to  one  person, 
with  notice  of  the  second  mortgagee: — Held,  that 
the  transferee  was  in  a  f oredosure  suit  by  him 
instituted  against  the  second  mortgagee,  entitled 
to  tack  the  two  first  mortgages  together.  Vint 
V.  Padgett,  2  De  G.  &  J.  611  ;  28  L.  J.,  Ch.  21 ; 
4  Jur.,  N.  S.  1122. 

Cannot  Taok  after  Satiilootion  of  Hortgage.] 
— Two  sums  were  due  to  A.  from  B.,  one  on 
mortgage  of  lands,  and  the  other  by  covenant. 
A.  having  brought  an  action  for  both  sums,  B. 
paid  the  amount  due  on  the  mortgage  into  court. 
A.  took  this  sum  out  of  court,  and  he  proceeded 
in  the  action  and  recovered  judgment  on  the 
covenant : — Held,  that  the  moilgage  having  been 
satisfied  before  the  judgment  had  been  obtained, 
A.  had  no  right  to  tack  his  judgment.  Brecon 
(Mayor,  Jj'c.')  v.  Seymour,  26  Beav.  548 ;  28  L. 
J.,  Ch.  606  ;  5  Jur.,  N.  9.  1069. 

Withont  ITotioe.]—- A.,  having  previously  mort- 
gaged property  to  B.,  entered  into  an  agreement 
with  his  bankers  for  a  second  mortgage  to  secure 
an  overdrawn  balance.  The  original  mortgage, 
after  several  transfers,  became  vested  in  C.  C. 
transferred  to  D.,  who  at  the  same  time  advanced 
a  further  sum.  C/s  son  acted  as  his  solicitor  in 
the  transfer  to  C,  and  as  the*  solicitor  of  C.  and 
D.  in  the  transfer  to  D.  At  the  time  of  the 
transfer  to  C.  notice  was  given  to  his  son  of  the 
second  mortgage : — Held,  that,  inasmuch  as  he 
did  not  acquire  his  knowledge  while  acting  as 
D.'s  solicitor,  D.  was  not  bound  by  notice  and 
was  entitled  to  tack  his  further  charge  to  his  first 
mortgage.  Bulpett  v.  Sturges,  22  L.  T.  739  ;  18 
W.  K.  796. 

Where  Inapplioable.] — ^A  mortgage  was  made 
of  estate  A.  for  300Z.,  in  which  sureties  joined  to 
secure  the  debt.  Another  mortgage  of  estate  B. 
was  made  by  the  mortgagor  to  the  mortgagee  to 
secure  1,500Z,  and  the  title-deeds  of  other  pro- 

Serty  belonging  to  the  mortgagor's  wife  were 
eposited  as  collateral  security  for  300Z.,  part  of 
the  1,500^  The  first  300Z.  was  paid  off  partly 
by  the  sureties.  Afterwards,  the  other  principal 
security  was  realized,  and  the  1,5002.  paid  off. 
The  mortgagee  resisted  the  delivery  of  the  de- 
posited deeds  on  the  ground  that  the  sureties 
might  have  an  equity  against  them,  and  the  sure- 
ties were  made  parties  to  a  suit  for  delivery  of 
the  deeds.  The  sureties  did  not  assert  any  claim 
in  the  suit : — ^Held,  that  the  mortgagor  was  en- 
titled to  a  decree  for  delivery  of  the  deeds,  and 
to  the  costs  of  the  suit  against  the  mortgagee, 
and  that  the  principle  of  consolidating  securities 
did  not  apply  to  a  mere  bailment  of  deeds  to 
secure  one  of  the  debts.  Orickmore  v.  Freeston, 
40  L.  J.,  Ch.  137. 

In  such  a  case  the  proper  remedy  is  by  inter- 
pleader,   lb. 


The  doctrine  of  tacking  is  only  applicable  in 
the  case  of  an  existing  debt.  Xirkwood,  In  re, 
1  Ir.  L.  R.,  Ch.  108. 

Mortgage  of  two  funds  to  A.  with  a  covenant  by 
a  surety.  Second  mortgage  of  one  of  the  funds 
to  B. ;  B.'s  fund  having  been  exhausted  in  part 
payment  of  A.'s  debt,  and  A.'s  mortgage  having 
oeen  transferred  to  the  surety  on  payment  by 
him  of  the  balance  : — Held,  that  B.  had  a  right 
to  marshal  the  securities  as  against  the  surety. 
Held,  also,  that  the  surety  could  not  tack,  as 
against  B.,  the  costs  of  a  defence  to  an  action  on 
his  covenant,  from  which  B.  derived  no  benefit, 
but  that  he  might  charge,  as  against  B.,  all  costs 
incurred  for  the  common  benefit  of  the  persons 
interested  in  the  estate  after  the  first  mortgage. 
South  V.  Bloxham,  2  H.  &  M.  457 ;  34  L.  J., 
Ch.  369  ;  11  Jur.,  N.  S.  319  ;  11  L.  T.  264. 

Where   Property   mortgaged  has   ceased  to 

Exist.] — ^A  mortgagee  cannot  tack  to  his  debt 
another  mortgage  debt,  the  property  mortgaged 
to  secure  which  has  ceased  to  exist.  Banner  v. 
Bcrridge,  18  Ch.  D.  254  ;  50  L.  J.,  Ch.  630  ;  44 
L.  T.  680  ;  29  W.  R.  844  ;  4  Asp.  M.  C.  420. 

Against  Writ  of  Elegit.]  —  A  mortgagee, 
although  without  notice  of  any  writ  of  elegit 
having  been  issued,  is  not  entitled  to  tack  a  sub- 
sequent charge  to  his  first  mortgage  on  redemp- 
tion by  the  tenant  by  elegit.  Champneys  v. 
Burland,  23  L.  T.  684  ;  19  W.  R.  148. 

b.   Oonaolidation. 

Eedistribntion.]— By  44  &  46  Vict.  c.  41,  s.  17, 
(1).  A  mortgagor  seeking  to  redeem  any  one 
mortgage  shall  by  virtue  of  this  act,  he  entitled 
to  do  80,  without  paying  any  money  due  under 
any  separate  mortgage  made  by  him,  or  by  any 
person  through  whom  he  claims,  on  property 
other  than  that  comprised  in  the  mortgage  which 
he  seeks  to  redeem. 

(2).  This  section  applies  only  if  and  as  far  as 
a  contrary  intention  ts  not  expressed  in  themort' 
gage  deeds  or  one  of  them. 

(3).  l%is  section  applies  only  where  the  mort- 
gages or  one  of  them  are  or  is  made  after  the 
commencement  of  this  Act, 

Person  holding  Hortgages  on  Two  Estates.] 
— ^A  person  holding  two  mortgages,  created  by  the 
same  mortgagor,  on  two  separate  estates,  by  dis- 
tinct deeds,  may  charge  each  estate  with  the  ag- 
gregate of  the  two  debts,  even  as  against  a  person 
who  purchased  the  equity  of  redemption  in  the 
estate  first  mortgaged  before  the  second  mortgage 
was  got  in.  Beevor  v.  Luck,  4  L.  R.,  Eq.  637  ; 
36  L.  J.,  Ch.  865  ;  15  W.  R.  1221. 

The  right  of  a  first  mortgagee  of  two  separately 
mortgaged  estates  belonging  to  one  mortgagor 
to  consolidate  his  mortgages  as  against  a  second 
mortgagee  of  one  of  the  estates,  does  not  extend 
to  a  case  in  which  the  mortgage  of  the  other 
estate  is  subsequent  in  date  to  such  second  mort- 
gage. Baker  v.  Grey,  1  Ch.  D.  165 :  45  L.  J., 
Ch.  165  ;  33  L.  T.  721 ;  24  W.  R.  171. 

G.,  the  owner  of  two  estates,  mortgaged  one  of 
them  to  C,  and  afterwards  to  second  and  third 
mortgagees,  who  gave  due  notices  of  their  mort- 
gages to  0.  Subsequently  to  these  second  and 
third  mortgages,  G.  mortgaged  the  other  estate 
to  B.,  who  then  took  a  transfer  of  O.'s  mortgage : 
— ^Held,  that  B.  was  not  entitled  to  consolidate 
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his  two  mortgages  as  against  the  second  and  third 
mortgagees.    lb. 

Two  persons,  partners  in  a  mercantile  firm, 
who  held  a  leasehold  honse,  made  an  equitable 
mortgage  of  it  to  W.  Afterwards  the  finn  took 
in  another  partner  who  acquired  a  share  in  the 
equity  of  redemption.  The  firm  then  mortgaged 
their  interest  in  another  house,  which  they  held 
as  joint  tenants,  to  W.  for  a  further  debt.  The 
firm  having  become  bankrupt,  the  lease  on  the 
first-mentioned  house  was  determined  by  the 
bankruptcy,  and  the  lessor  re-entered.  W. 
claimed  to  consolidate  both  debts,  so  that  the 
second-mentioned  house  should  not  be  redeemed 
without  paying  both  debts : — Held,  that  one 
mortgaged  property  having  ceased  to  exist, 
there  could  be  no  consolidation  of  the  two 
debts.  Williams,  Ex  partem  Raggett,  In  re,  16 
Ch.  D.  117  ;  50  L.  J.,  Ch.  187  ;  44  L.  T.  4  ;  29 
W.  B.  314— C.  A. 

Hortgage  in  Name  of  Tmstoes.] — ^^Vhether  a 
mortgage  by  three  persons  can  be  consolidated 
with  a  mortgage  by  two  in  trust  for  the  three, 
quaere.    lb. 

Personal  and  Partnership  Debt.] — ^There  can 
be  no  consolidation  between  a  mortgage  by  A. 
for  his  own  debt,  and  a  mortgage  by  A.  and  B. 
of  other  property  for  their  partnership  debt. — Per 
James,  L.  J,     Cummins  v.  Fletcher,  infra. 

Demises  by  way  of  Hortgage.]— A  testator 
devised  real  estates  in  settlement,  and  empowered 
tenants  for  life  to  grant  mining  leases.  A  tenant 
for  life,  in  1843,  demised  mines  for  a  term  of 
ninety-nine  years  at  a  peppercorn  rent,  by  way  of 
mortgage,  to  secure  6,000/.  and  interest.  On  the 
26th  of  April,  1850,  the  term  of  ninety-nine  years 
and  mortgage  debt  thereby  secured  were  trans- 
ferred to  S.  &  Co.,  and  by  the  same  deed  the 
tenant  for  life  mortgaged  his  life  estate  to  S.  & 
Co.  to  secure  further  sums,  and  thereby  made  the 
term  of  ninety-nine  years  redeemable  only  on 
payment  of  the  further  sums  as  well  as  of  the 
original  mortgage  debt : — Held,  that  the  term  of 
ninety-nine  years  was  validly  charged  with  the 
further  sums.  Mostyn  v.  Lancaster,  Taylor  'v. 
Mostyn,  23  Ch.  D.  583 ;  62  L.  J.,  Ch.  848 ;  48 
L.  T.  715 ;  31  W,  R.  686.  Affirming  51  L.  J., 
Ch.  696  ;  46  L.  T.  648  ;  31  W.  B.  8. 

HortgagOT  a  Bankrupt.] — Where  there  have 
been  several  mortgages  of  different  estates  by  a 
bankrupt  for  distinct  debts  to  one  and  the  same 
mortgagee,  and  the  latter  petitions  to  have  a 
consolidated  accoxmt  taken  of  what  is  due  on  all 
the  securities,  and  the  amount  realized  by  sale  of 
all  or  any  of  the  mort^^ed  estates,and  the  circum- 
stances of  the  case  shew  that  such  a  course  would 
be  beneficial  to  the  bankrupt's  estate,  the  court 
will  adopt  it.  Berridge,  Ex  parte,  3  Mont.,  D.  & 
D.  464  ;  7  Jur.  1141. 

With  Bill  of  Sale.]— The  doctrine  of  consolida- 
tion of  mortgages  does  not  enable  the  grantee  by 
a  registered  biU  of  sale  of  goods  seized  under  a 
fi.  fa.  to  take  a  prior  mortgage  of  other  property 
of  the  grantor,  and  claim  that  the  surplus  pro- 
ceeds of  the  goods  after  discharging  the  sum  se- 
cured by  the  bill  of  sale,  shall  be  applied  in 
satisfaction  of  the  prior  mortgage,  so  as  to  defeat 
the  light  of  the  execution  creator  to  such  sur- 
plus.   CheswoHh  y.  Hunt,  6  C.  P.  D,  266 ;  49 


L.  J.,  C.  P.  507  ;  42  L.  T.  774 ;  28  W.  R.  816  ; 
44  J.  P.  605. 

Defiaalt  most  be  on  all  Secnritiet,  not  on  one 
only.] — In  1871,  V.,  being  the  owner  of  shares  in 
a  building  society  and  entitled  to  an  advance  in 
respect  thereof,  conveyed  property  to  the  trustees 
to  secure  the  sum  advanced,  with  provisoes  for 
redemption,  and  that  if  he  paid  them  the  sum 
namedf  monthly,  for  twelve  years,  and  all  sums 
which  might  become  due  on  the  shares,  the 
security  should  determine  and  the  trustees  should 
indorse  a  receipt  on  the  deed.  In  1874,  V.  and 
N.,  co-partners,  being  the  owners  of  shares  in  the 
society,  and  entitled  to  an  advance  in  respect 
thereof,  conveyed  partnership  property  to  the 
trustees  to  secure  the  sum  advanced,  with  pro- 
visoes for  redemption,  and  that  if  they  or  either 
of  them  paid  the  sum  named,  monthly,  for  four- 
teen years,  and  all  sums  which  might  become 
due  on  the  shares,  the  security  should  determine, 
and  the  trustees  should  indorse  a  receipt  on  the 
deed.  In  1875,  V.  and  N.  as  debtors,  and  Y.  as 
surety,  conveyed  to  their  bankers  part  of  the 
property  comprised  in  the  deed  of  1871,  to  secure 
all  moneys  due  from  the  firm.  V.  and  N.  went 
into  liquidation  and  trustees  were  appointed 
thereunder.  Default  was  made  in  payment  of 
the  monthly  instalments  secured  by  the  deed  of 
1874,  and  arrears  became  due  to  the  society. 
The  bankers  entered  into  possession- and  receipt 
of  the  rents  of  the  property  mortgaged  to  them. 
They  paid  to  the  society  the  monthly  instal- 
ments secured  by  the  deed  of  1871,  and  in  1878 
gave  notice  to  the  trustees  of  the  society  that 
they,  in  accordance  with  the  rules  of  the  society, , 
desired  to  redeem  the  property  comprised  in  the 
deed  of  1871,  but  the  trustees  refused  to  allow 
them  to  do  so  unless  they  also  redeemed  the 
mortgage  of  1874,  and  brought  an  action  for  a 
declaration  that  they  were  entitled  to  consoli- 
date their  securities  : — Held,  that  consolidation 
only  applies  where  default  has  been  made  on  all 
the  securities  in  respect  of  which  it  is  claimed  ; 
and  that  therefore  as  there  had  been  no  default 
on  the  1871  mortgage  the  plaintifb  were  not  en- 
titled to  the  consolidation  they  claimed.  Cum- 
mins V.  Fleteh^,  14  Ch.  D.  699  ;  49  L.  J.,  Ch. 
563  ;  42  L.  T.  859  ;  28  W.  B.  772— C.  A.  Bevers- 
ing  49  L.  J.,  Ch.  117  ;  41  L.  T.  646  ;  28  \V.  B. 
272. 

Prinoiples  of,  Disoassed.] — The  principles  of 
consolidation  discussed  and  explained.    lb. 

Special  Covenant  —  Observance  of  Bales  of 
Building  Society.] — A.  mortgaged  two  leasehold 
plots  of  land,  and  the  houses  in  course  of  erection 
thereon,  to  a  building  society  to  secure  5002.  On 
the  same  day  he  executed  a  second  mortgage  of 
the  same  property  to  B.  Subsequently  A.  mort- 
gaged three  other  plots  of  land  and  houses  to  the 
society  to  secure  600/.  B.  had  a  charge  on  this 
property.  The  first  mortgage  contained  a  cove- 
nant by  A.  to  observe  all  the  rules  of  the  society. 
One  of  such  rules  provided  that  if  the  society 
held  more  than  one  mortgage  from  any  member, 
such  member  should  not  have  power  to  redeem 
one  property  alone  without  the  consent  of  the 
boaid.  B.  acted  as  A.'s  solicitor  in  the  matter  of 
the  first  mortgage,  and  was  the  witness  to  his 
execution  thereof.  A.  having  become  bankrupt, 
and  the  society  having  taken  possession  of  all  the 
houses,  B.  brought  a  redemption  action.    The 
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society  claimed  to  consolidate  their  mortgages  as 
against  him  : — Held,  that  the  covenant  to  ob- 
serve the  rales  amounted  to  an  express  covenant 
that  the  society  should  have  power  to  consolidate, 
and  B.  having  notice  of  that  covenant  had  ex- 
pressly taken  his  mortgage  subject  to  the  risk  of 
consolidation,  and  that  the  society  had  a  right  to 
consolidate.  Andrews  v.  City  Permanent  Btmefit 
Building  Society,  44  L.  T.  641. 

Fending  Action.] — A  motion  by  defendant  in 
a  foreclosure  suit  for  the  ordinary  decree  under 
9  Geo.  2,  c.  20,  s.  2,  cannot  be  resisted  by  the 
plaintifiE  on  the  g^und  that  he  has,  pending  the 
action,  parted  with  the  legal  estate  ;  nor  (if  the 
action  has  been  entered  for  trial)  on  the  ground 
that  he  desires  to  stay  proceedings,  in  order  to 
take  advantage  of  a  transfer  and  right  of  consoli- 
dation arising  since  the.entry  for  trial.  Matthews 
V.  Antrohus,A9  L.  J.,  Ch.  80. 

Bedemption.] — Property  in  M.  and  S.  was  mort- 
gaged separately  to  A.  at  different  times.  The 
property  in  S.  was  then  mortgaged  to  B.,  and 
aftewards  the  property  in  M.  to  C.  The  second 
mortgagees  had  no  notice  of  the  first  mortgage, 
and  B.'s  security  turned  out  to  be  insufficient. 
A.  having  obtained  a  decree  for  foreclosure  : — 
Held,  that  A.  being  entitled  to  consolidate,  and 
B.'s  mortgage  being  prior  in  point  of  date  to  that 
of  C,  B.was  entitled  to  redeem  both  properties, 
and  hold  them  as  security  not  only  for  the 
amount  paid  to  A.  on  account  of  his  debt,  but 
also  for  the  whole  of  B.*s  own  debt ;  and  that  G. 
was  entitled  to  redeem  B.,  but  only  on  payment 
of  the  whole  amount  then  due  to  B.  Bradley  v. 
Bfches,  39  L.  T.  78. 

Eqnity  of  Redemption  Sold  before  Second 
Hortgage.] — ^The  mortgagor  of  one  property 
assigned  the  equity  of  redemption,  and  after- 
wai^s  mortgaged  another  property  to  the  mort- 
gagee of  the  first.  The  assignee  of  the  equity  of 
redemption  having  brought  an  action  to  redeem 
the  first  property,  the  mortgagee  claimed  to  con- 
solidate the  mortgages : — Held,  that  the  right 
of  the  purchaser  of  an  equity  of  redemption 
cannot  be  affected  by  a  mortgage  created  after 
the  purchase,  and  that  the  assignee  was  entitled 
to  redeem  the  first  mortgage  without  redeeming 
the  second.  Jennings  v.  Jordan,  6  App.  Cas. 
698  ;  51  L.  J.,  Ch.  129  ;  45  L.  T.  593  ;  30  W.  R. 
369.  Affirming  S.  C,  sub  nom.  Mills  v.  Jennings, 
13  Ch.  D.  639  ;  49  L.  J.,  Ch.  209  ;  42  L.  T.  169  ; 
28  W.  R.  549— C.  A. 

Hortgages  on  Different  Estatee — Asiignment 
of  Eqnity  of  Bedemption  of  One.] — When  two 
mortgages,  made  by  the  same  mortgagor  to 
different  mortgagees  on  different  estates,  become 
united  for  the  first  time  in  one  person  after  the 
mortgagor  has  assigned  (by  way  either  of  sale  or 
mortgage)  the  equity  of  redemption  of  one  of 
them,  the  owner  of  the  two  mortgages  cannot 
consolidate  them  as  against  the  assignee  of  the 
equity  of  redemption,  even  though  both  the 
mortgages  were  created  before  the  assignment. 
The  assignee  of  an  equity  of  redemption  takes  it 
subject  to  all  equities  which  affect  the  assignor 
in  respect  of  it  at  the  date  of  the  assignment, 
but  the  pcjasibility  that  the  mortgage  may,  by 
virtue  of  its  subsequent  union  in  the  same 
person  with  a  mortgage  of  another  estate  made, 
previously  to  the  awigxunent,  by  the  same  mort- 


gagor to  a  different  mortgagee,  become  liable  to 
consolidation.  Is  not  such  an  equity.  White  t. 
Hillacre  (3  Y.  &  0.  (Ex.)  597)  approved  and 
followed.  Beeror  v.  Luck  (4  L.  R.,  Eq.  637) 
disapproved  and  not  toUowed,  on  the  ground 
that  its  authority  has  been  much  impaired  by 
th^  observations  made  upon  it  by  Lord  Chan- 
cellor Selbome  and  Lord  Blackburn  in  Jennings 
V.  Jorda^h  (jsupra).  Vine  v.  Padget  (2  De  Gr.  & 
J.  611)  distingilished.  Barter  v.  Golman,  19 
Ch.  D.  630 ;  51  L.  J.,  Ch.  481  ;  46  L.  T.  154  ;  30 

W.  R.  484. 

« 

Practice.] — When  the  owner  of  an  equity  of 
redemption  brings  an  action  to  redeem  the 
mortgaged  property,  and  the  defendant  insists 
on  his  admitted  right  to  consolidate  the  mort- 
gage with  a  mortgage  of  other  land,  the  equity 
of  redemption  in  which  is  vested,  not  in  the 
plaintiff  but  in  a  third  party,  the  court  will  not 
make  any  decree  in  the  absence  of  sach  third 
party.     Mills  v.  Jennin^fs,  39  L.  T.  442. 

A.,  the  owner  of  the  equity  of  redemption  in 
Blackacre,  which  had  been  mortgaged  to  B., 
brought  an  action  against  B.  to  redeem  the 
mortgage.  B.  insisted  on  his  admitted  right  to 
consolidate  this  mortgage  on  Blackacre  with  a 
mortgage  on  Whiteacre,  the  equity  of  redemp- 
tion in  which  was  vested  in  C,  and  raised  the 
objection  that  C.  ought  to  be  a  party  to  the 
action  : — Held,  that  he  was  a  necessary  party, 
and  the  action  must  stand  over  for  him  to  be 
added.    Ih 

2.  Pbiobity. 
a.  In  Begistered  Oountle«. 

In  Torkchire.] — ^A.  executed  a  legal  mortgage 
of  property  in  Yorkshire  to  B.  for  700Z.  ;  at  the 
same  time  he  borrowed  lOOZ.  from  C.,and  signed 
a  memorandum  agreeing  to  give  C.  a  second 
mortgage  on  the  property  to  secure  that  amount. 
A.  subsequently  executed  another  mortgage  of 
the  property  for  500/.  to  D.  The  first  and  third 
mortgages  were  registered  at  Wakefield,  but  not 
the  second  : — Held,  that  the  third  mortgage  had 
priority  over  the  second.  Wight  or  Wright,  In 
re,  16  L.  R.,  Eq.  41 ;  43  L.  J.,  Ch.  66  ;  28  L.  T. 
491  ;  21  W.  R.  667. 

A  memorandum  of  further  charge  in  &,vour  of 
the  first  mortgagee  of  lands  in  Yorkshire  requli'es 
registration  as  much  as  the  original  mortgage, 
and  in  the  absence  of  registration  will  be  post- 
poned to  a  second  registered  mortgage  without 
notice' of  such  further  charge,  nor  will  the  first 
mortgagee  be  entitled  to  tack  his  further  charge 
if  the  second  mortgagee  has  given  him  notice  of 
his  charge.  Oredland  v.  Potter,  18  L.  R.,  Eq. 
350 ;  43  L.  J.,  Ch.  484  ;  30  L.  T.  356  ;  22  W.  R. 
611.  Affirmed  on  appeal,  10  L.  R.,  Ch.  8  ;  44 
L.  J.,  Ch.  169  ;  31  L.  T.  522  ;  23  W.  R.  36. 

An  owner  of  lands  in  Yorkshire  mortgaged 
them  to  secure  repayment  of  an  advance  of 
l-jlOOZ.  The  mortgagee  registered  a  memorial 
of  his  mortgage,  not  stating  the  amount  of  it, 
and  af tei*wards  he  made  a  further  advance,  for 
which  he  received  a  memorandum  of  further 
charge  upon  the  lands,  which  he  did  not  register. 
The  mortgagor  subsequently  mortgaged  the 
lands  to  another  person  to  whom  he  gave  no 
notice  of  the  further  charge  to  the  first  mort- 
gagee, merely  saying  that  the  first  mortgage 
was  for  1 ,100/.  The  second  mortgagee  registered 
hifl  mortgage,  and  gave  notice  of  it  to  &e  first 


606 


MORTGAGE— SeperaJ  Mortgages. 


606 


mortgagee.  The  first  mortgagee  having  refused 
to  be  redeemed  except  apoQ  payment  of  the 
amount  dne  upon  both  lUs  mortgage  and  his 
farther  charge,  the  second  mortgagee  filed  a  bill 
for  redemption : — Held,  that  the  memorandum 
of  farther  chai^ge  was  a  "  conveyance  '*  within  the 
meaning  of  the  Yorkshire  Registry  Act  (2  &  3 
Anne,  c.  4),  and  required  registration  ;  that  not 
having  been  registered  it  was  therefore  void  as 
against  the  second  mortgagee  ;  that  the  first 
mortgagee,  having  received  notice  of  the  second 
mortgage,  was  not  entitled  to  tack  his  further 
chai^  as  against  the  second  mortgagee  ;  and 
that  the  second  mortgagee  was  entitled  to 
redeem  upon  payment  of  the  amount  dae  upon 
the  first  mortgage  only.    lb. 

Held,  also,  that  the  second  mortgagee  was  not 
bound,  when  he  found  the  memorial  of  the  first 
mortgage  on  the  register,  to  inquire  how  much 
was  due  to  the  first  mortgagee,  and  that  the 
first  mortgagee,  having  refused  to  be  redeemed 
except  upon  payment  of  both  his  mortgage  and 
his  further  charge,  was  not  entitled  to  his  costs 
of  the  suit.    lb. 

A  devisee  of  lands,  within  the  limits  <^  the 
East  Biding  Registry  Act,  6  Anne,  c.  35,  loses 
his  priority  as  against  a  subsequent  registered 
mortgagee  or  purchaser  for  value,  unless  he  re- 
gisters a  memorial  of  the  will,  or  a  memorial  of 
the  impediment  which  prevents  such  registration, 
within  six  months  of  the  decease  of  the  devisor, 
even  although  he  is  ignorant  of  the  existence  of 
the  will  until  after  the  expiration  of  the  six 
months.     ChadwicJt  v.   Tum&r^  34  Beav.  634 ; 

34  L.  J.,  Ch.  366  ;  11  Jur.,  N.  S.  333.    Affirmed, 

35  L.  J.,  Ch.  349. 

la  Ifiddlesez.] — A  solicitor  induced  a  client 
to  advance  money  for  A.,  on  mortgage  of  lands 
in  Middlesex,  and  soon  afterwards  induced  a 
second  client  to  advance  money  on  mortgage  of 
the  same  lands  without  informing  him  of  the 
existence  of  the  first  mortgage.  The  solicitor 
afterwards  left  the  country,  and  the  holder  of 
the  second  mortgage  registered  it  before  the  first 
mortgage  was  registered : — ^Held,  that  the  holder 
of  the  second  mortgage  must  be  taken  to  have 
had,  through  the  solicitor,  notice  of  the  first 
mortgage,  and  could  not  by  the  prior  registration 
obtain  priority.  Holland  v.  Hart,  6  L.  R.,  Ch. 
678 ;  40  L.  J.,  Ch.  701 ;  26  L.  T.  191 ;  19  W.  R. 
962. 

The  policy  of  the  Registration  Acts  is  to  free 
a  purchaser  from  the  imputation  of  constructive 
notice.  In  the  absence  of  actual  notice  there- 
fore, to  the  principal  or  his  agent,  and  of  fraud, 
a  later  registered  deed  will  have  priority  over  a 
prior  unregistered  charge,  notwithstanding  that 
the  purchaser  knew  that  the  title-deeds  were  not 
in  the  possession  of  the  vendor,  but  were  in  the 
hands  of  certain  other  persons,  and  abstained 
from  inquiry.  Lee  v.  Clutton^  45  L.  J.,  Ch.  43  ; 
33  L.  T.  717 ;  24  W.  R.  106.  Affirmed  on  appeal, 
46  L.  J.,  Ch.  48  ;  35  L.  T.  84  ;  24  W.  R.  942— C.  A. 

A  firm  of  solicitors  took  an  equitable  charge, 
by  a  memorandum  and  deposit  of  title-deeds, 
from  their  client,  A.,  upon  premises  in  Middle- 
sex, which  they  omitted  to  register.  A.  subse- 
quently sold  the  premises  to  the  defendant,  who 
duly  registered  tne  conveyance.  The*  solicitors 
filed  a  bill  claiming  priority  for  their  charge, 
alleging  that  the  defendant,  when  he  took  his 
conveyance,  knew  that  the  deeds  were  in  their 
liands,  and  made  no  inquiry : — ^Held|  that  the 


facts  alleged  amounted  only  to  constructive 
notice,  and  that  in  order  that  an  unregistered 
charge  should  have  priority  over  a  subsequent 
registered  conveyance,  it  must  be  shewn,  that  the 
purchaser  or  his  agent  had  actofU.  notice  of  the 
prior  charge.    lb. 

Property  in  Middlesex  was  mortgaged  to  A., 
and  afterwards  to  B.,  and  subsequently  to  C, 
with  notice  of  B.'s  incumbrance.  C.  registered 
before  B.  and  afterwards  assigned  to  D.,  who  had 
no  notice  of  B.'s  mortgage: — Held,  that  the 
interests  being  equitable,  D.  had  no  priority 
over  B.    Ford  v.  White,  16  Beav.  120. 

According  to  the  memorandum  of  registration 
indorsed  on  two  mortgage  securities  of  different 
dates  brought  to  the  Middlesex  registry,  they 
were  both  registered  on  the  same  day  and  at  the 
same  hour ;  but  one  was  numbered  764,  and  the 
other  768 : — Held,  that  the  security  numbered  764 
must  be  regarded  as  having  been  registered  first. 
Neve  V.  Pennell,  2  H.  &  M.  170;  33  L.  J.,  Ch.  19; 
9  L.  T.  285  ;  11  W.  R.  986. 

8ee  also  Punchard  v.  Xbmkiru,  31  W.  R.  286, 
and  cases  under  Deed  and  Bond, 

b.  In  other  Oases. 

In  General.] — ^A  first  mortgage  of  real  estate 
was  made  to  A.  in  fee.  A  second  mortgage  was 
then  made  to  B.  of  the  same  estate,  together 
with  other  real  estate,  by  release  and  conveyance 
of  the  respective  premises  to  C,  as  a  trustee  for 
B.,  with  power  for  sale.  B.  afterwards  advanced 
a  further  sum  to  the  mortgagor  on  the  security 
of  the  same  estates,  but  gave  no  notice  of  the 
advances  to  C.  or  A.  Subsequently  C.  (after 
inquiry  of  A.  whether  he  had  notice  of  any 
incumbrance  other  than  his  own,  and  that  of 
which  C.  was  trustee  for  B.)  advanced  a  further 
sum  to  the  mortgagor  on  the  same  security,  and 
gave  notice  of  his  mortgage  to  A. : — Held,  that 
the  several  mortgages  took  effect  with  regard  to 
the  different  estates,  according  to  the  order  of 
time  at  which  they  were  respectively  createtl, 
and  that  their  priorities  were  not  affected  by  the 
giving  or  the  omitting  to  give  notice  to  tlie 
party  in  whom  the  legal  estate  was  vested. 
Wilmot  V.  Pike,  5  Hare,  14. 

By  an  act  for  building  a  bridge,  the  commis- 
sioners were  empowered  to  raise  money  by  mort- 
gage, and  to  convey,  as  a  security,  "  the  bridge 
and  the  toll-houses,  and  all  the  tolls,  and  all 
right,  title  and  interest  to  the  same,"  according 
to  a  form  contained  in  the  act,  to  hold  till  the 
money  borrowed,  with  interest,  should  be  paid 
and  satisfied.  The  act  contained  no  clause  as  to 
ejectment.  To  an  ejectment  brought  against  the 
clerk  of  the  commissioners  by  one  who  was  not 
the  first  mortgagee,  to  recover  possession  of  the 
bridge,  toll-houses  and  tolls  : — Held,  that  the 
commissioners  were  estopped  by  their  own  deed 
from  putting  in  a  prior  subsisting  mortgage  to 
defeat  the  ejectment,  by  shewing  that  all  the 
legal  estate  had  passed  to  the  prior  mortgagee  ; 
aiid  this,  notwithstanding  that,  as  commissioners, 
they  were  not  acting  for  their  own  benefit,  but 
in  a  public  capacity.  Doe  d.  Levy  v.  Jlonw,  3 
G.  &  D.  239  ;  3  Q,  B.  757  ;  12  L.  J.,  Q.  B.  72  ; 
7  Jur.  38. 

Aflbeted  or  Postponed  by  Kegligenoe  or 
Laohes.] — In  order  to  postpone  an  incumbrancer 
prior  in  point  of  date  to  a  subsequent  incum- 
brancer, who  has  got  the  title-deeds,  the  latter 
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most  shew  not  onlj  his  own  poasession,  bat  that 
the  former  was  gulltj  of  gross  negligence  in  not 
having  obtained  them,  and  the  onus  is  on  the 
subsequent  mortgagee  to  shew  this.  Carter  v. 
Carter,  3  Kay  &  J.  617  ;  27  L.  J.,  Ch.  75  ;  4  Jur., 
N.  S.  67. 

Making  no  inquiry  concerning  title-deeds  is 
gross  negligence.  But  where  a  party  took  a 
mortgage  of  an  undivided  share  it  is  not  gross 
negligence  in  the  mortgagee  to  suffer  the  deeds 
to  remain  in  the  hands  of  the  mortgagor  as  the 
agent  for  the  other  tenants  in  common.    lb, 

A  solicitor  borrowed  money  from  a  client  upon 
a  mortgage  of  two  properties,  A.  and  B.,  and 
handed  over  to  him  a  quantity  of  title-deeds  in 
a  parcel  bearing  a  label  stating  it  to  contain  the 
deeds  relating  to  both  properties.  It,  in  fact, 
contained  only  the  deeds  relating  to  property  A., 
but  the  client,  relying  on  the  solicitor,  never 
opened  it.  Shortly  afterwards  the  solicitor  sold 
property  B.  to  the  defendant,  who  completed  his 
purchase  without  any  notice  of  the  mortgage, 
aud  upon  completion,  the  title<<leeds  were 
handed  over  to  him.  Several  years  afterwards 
the  solicitor  absconded,  and  the  mortgagee,  for 
the  first  time,  discovered  that  the  deeds  had  not 
been  delivered  to  him,  and  that  the  purchaser 
claimed  a  title  to  the  property : — Held,  that  the 
mortgagee  had  not  been  guilty  of  such  negligence 
as  to  postpone  his  title  to  that  of  the  purchaser. 
Hunt  V.  Elme»,  2  De  G.,  F.  &  J.  678 ;  30  L.  J., 
Ch.  256. 

A  first  mortgagee  allowed  the  title-deeds  to 
remain  in  the  possession  of  the  mortgagor  to 
enable  him  to  give  another  limited  security. 
The  mortgagor  then  made  several  mortgages 
beyond  the  one  contemplated,  these  mortgagees 
having  no  notice  of  the  first  mortgage  : — Held, 
that  the  first  mortgagee  must  be  postponed  to 
them,  and  .that  notice  of  the  first  charge  ought 
to  have  been  indorsed  on  the  purchase  deed. 
Jlerrich  v.  Attwood,  25  Beav.  205.  Affirmed  on 
appeal,  2  De  G.  &  J.  21  ;  27  L.  J.,  Ch.  121  ;  4 
Jut.,  N.  S.  101. 

A.,  an  articled  clerk  to  B.,  a  solicitor,  and  also 
his  stepson,  lent  him  1,500/.,  on  the  promise  of  a 
security  on  lands.  He  asked  for  the  title-deeds, 
but  omitted  to  require  possession  of  them  before 
advancing  the  money,  on  the  mortgagee's  stating 
he  should  have  them,  but  could  not  immediately 
lay  his  hands  upon  them ;  afterwards  finding  the 
mortgagee  embarrassed,  he  pressed  for  and  ob- 
tained an  assignment.  The  property  was  after- 
wards found  to  be  under  equitable  mortgage  to 
C. : — ^Held,  that  B.'s  knowledge  did  not  affect  A. 
with  constructive  notice,  and  that  the  circum- 
stances were  not  such  as  to  amount  to  fraudulent 
negligence  in  A.,  so  as  to  postpone  him  to  C. 
Etj)in  V.  Pemberton^  4  Drew.  333  ;  28  L.  J.,  Ch. 
308  ,•  6  Jur.,  N.  S.  65.  Aflirmed  on  appeal,  3 
De  G.  &  J.  547  ;  28  L.  J.,  Ch.  311 ;  5  Jur.,  N.  S. 
157. 

A  first  mortgagee  having  the  l^al  title  is  not 
to  be  postponed  to  a  second,  merely  because  he 
has  not  possessed  himself  of  the- title-deeds  of  the 
estate ;  he  can  only  be  postponed  where  he  has 
been  guilty  of  fraud  or  gross  negligence.  Colyer 
v.  Finch,  5  H.  L.  Cas.  905 ;  26  L.  J.,  Ch.  65  ;  3 
Jur.,  N.  S.  26. 

A  mortgage  given  by  B.  in  1832  to  an  in- 
surance company,  from  which  he  had  obtained  a 
loan  of  money,  recited  a  previous  deed,  dated  in 
1823,  executed  by  A.  and  B.,  for  the  settlement 
of  certain  family  estates,  and  for  the  payment  of 


some  of  A.*s  debts,  and  recited  that  in  that  deed 
a  sum  of  3,200/.  was  due  to  D.,  as  trustee  for  an 
infirmary,  on  a  judgment  against  A.  and  B. ;  that 
the  money,  with  interest,  had  been  paid  off,  and 
that  it  was  intended  to  enter  satisfaction  on  that 
and  all  other  judgments  affecting  the  mortgaged 
lands.  There  were  separate  judgments,  at  the 
suit  of  D.,  against  A.  and  against  B.,  dated  in 
1810  and  1812  ;  but  a  warrant  of  attorney,  given 
.by  D.  in  1819,  authorized  satisfaction  to  be 
entered  on  the  roll  as  to  them.  There  was  no 
judgment  against  them  jointly  for  the  sum  stated 
in  the  mortgage.  The  mortgagee  caused  satis- 
faction to  be  entered  on  the  roll  as  to  the 
separate  judgments  of  1810  and  1812,  but  made 
no  farther  inquiries: — Held,  that  as  the  mort- 
gage itself  had  recited  a  joint  judgment  for  a 
specific  sum,  the  mortgagee  had  been  guilty  of 
negligence  in  not  looking  farther  into  the 
matter,  and  must  therefore  be  taken  to  have 
had  a  proper  notice  of  the  unsatisfied  claim 
under  the  deed  of  1823.  Montefiore  v.  Browne, 
7  H.  L.  Cas.  241. 


ITegligenoe   of  Solieitor.] — h,   having 


deposited  the  title-deeds  of  an  estate  with  his 
bankers  to  secure  the  balance  of  his  account,  and 
having  signed  an  agreement  to  execute  a  legal 
mortgage  when  required,  afterwards  conveyed 
the  legal  estate  to  a  trustee  in  pursuance  of 
articles  before  marriage,  suppressing  the  fact  of 
the  equitable  mortgage.  On  the  occasion  of  the 
articles  the  wife's  solicitor  asked  L.  where  the 
title-deeds  were,  and  being  told  that  they  were 
at  his  bankers  for  safe  custody  made  no  further 
inquiry.  In  a  suit  for  a  foreclosure : — Held, 
that  the  Tsife's  defence  of  purchaser  for  value 
without  notice  was  displaced  by  this  want  of 
due  diligence  on  the  part  of  her  solicitor.  Max^ 
field  V.  Burton,  17  £.  R.,  Eq.  15  ;  43  L,  J.,  Ch. 
46  ;  29  L.  T.  571  ;  22  W.  R.  148. 

EfflMt  of  Hegligonoe  of  tooond  Hortgagoe.] — 
D.,  a  second  mortgagee,  with  a  power  of  sale, 
was  fraudulently  induced  by  his  confidential 
solicitor  to  join  with  the  first  mortgagee  in 
executing  a  conveyance  upon  a  pretend^  sale 
to  the  solicitor,  and  to  sign  a  receipt  for  the 
purchase  money  ;  but  no  money  was  paid  to 
him,  the  solicitor  representing  that  it  was  a 
mere  matter  of  form,  and  that  the  mortgages 
would  remain  as  before.  The  solicitor  after- 
wards deposited  the  deeds  with  C.  by  way  of 
equitable  mortgage  :  —  Held,  that  the  second 
mortgagee  having  by  his  negligence  enabled  the 
solicitor  to  Commit  the  fraud,  C.'s  equitable 
mortgage  was  entitled  to  priority.  Hunter  v. 
Walters  —  Curling  v.  Walters  —  Darnell  v. 
Hunter,  7  L.  R.,  Ch.  75 ;  41  L.  J.,  Ch.  175;  26 
L.  T.  765 ;  20  W.  R.  218. 

A  mortgagee  advancing  money  on  the  security 
of  a  considerable  estate,  and  omitting  to  investi- 
gate the  title  to  a  particular  portion  of  it,  will 
not  be  affected  with  notice  of  equities  affecting 
the  residue  of  the  estate,  which  upon  such  in- 
vestigation he  might  possibly  have  discovered. 

Postponomont  of  Hortgagoe  who  had  nog- 
lootod  to  obtain  Fostetsion  of  Title-deeds.] — 
P.  mortgaged  estates  to  M.,  and  was  allowed  to 
retain  possession  of  the  title-deeds.  He  subse- 
quently mortgaged  one  of  the  estates  to  A..  B., 
who  obtained  possession  of  the  deeds,  and  all  the 
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estates  to  C,  who  advanced  his  moneys  after 
asoertaining  the  position  of  the  deeds,  and  npon 
the  faith  that  A.  B.  was  the  only  prior  mort- 
gagee : — Held,  that  M.,  by  not  obtaining  posses- 
sion of  the  deeds,  enableid  P.  to  deal  with  his 
estates  as  an  nnenoambered  owner ;  that  A.  B. 
having  been  diligent  in  obtaining  the  deeds 
acquired  priority,  and  that  C.  also  having  been 
diligent  in  ascertaining  that  A.  B.  had  the  deeds, 
apparently  as  first  mortgagee,  the  same  principle 
extended  to  him,  and  he  also  had  priority  over 
M.  Perrtf'Ilerrick  v.  Attwood  (26  Beav.  205  ; 
2  De  G.  &  J.  21)  explained  and  followed  ;  Clarke 
V.  Palmer,  Palmer,  In  re,  21  Ch.  D.  124  ;  51  L. 
J.,  Ch.  634  ;  48  L.  T.  857. 

Hortgagee  or  Banker.] — A  mortgagee  of  lease- 
hold property  lent  the  lease  to  the  mortgagor  for 
the  pnrpose  of  raising  money  upon  it,  but  at  the 
same  time  told  the  mortgagor  to  inform  the 
person  from  whom  he  proposed  to  borrow  the 
money  that  he  had  a  prior  charge.  The  mort- 
gagor borrowed  money  from  his  bankers  upon 
the  security  of  a  deposit  of  the  lease  without 
giving  them  notice  of  the  mortgage : — Held,  that 
the  mortgage  must  be  postponed  to  that  of  the 
bankers.  Briags  v.  Jone»,  10  L.  B.,  Eq.  92  ;  22 
L.  T.  212. 

Brewer  or  Distiller.] — ^A  publican  on  com- 
mencing business  executed  a  mortgage  of  his 
public-house  to  a  brewer  to  secure  a  sum  then 
due  and  further  advances  which  were  not  to 
exceed  a  specified  amount.  On  the  same  day  the 
publican  charged  the  same  property  with  the 
payment  of  a  sum  due  to  a  distiller,  subject  only 
to  the  security  already  given  by  him  to  the 
brewer: — Held,  that  the  distiller's  charge  was 
entitled  to  priority  over  further  advances  made 
by  the  brewer  after  notice  of  the  distiller's  charge, 
notwithstanding  an  alleged  custom  of  the  trade 
of  brewers  and  distillers  to  the  contrary.  Menzies 
V.  Li^Ufooty  11  L.  R.,  Eq.  459  ;  40  L.  J.,  Ch.  561 ; 
24  L.  T.  695  ;  19  W.  R.  678. 

Several  Hortgagees.]— P.,  having  a  term  of 
yeais  in  a  house,  made  a  mortgage  thereof  to  M.  by 
way  of  underlease,  retaining  in  himself  a  reversion 
of  two  days.  He  subsequently  made  an  equitable 
mortgage  by  way  of  written  memorandum  to  P. 
He  again  made  a  third  mortgage  to  S.,  and 
assigned  to  S.  the  original  term,  including  the 
reversion  of  two  days.  S.  had  no  notice  of  the 
equitable  mortgage  to  P.,  and  Malins,  V.-C, 
held,  that  the  equities  being  equal,  S.  had  a  legal 
estate  by  virtue  of  the  assignment  to  him  of  the 
original  term,  and  the  reversion  of  two  days, 
which  entitled  him  to  priority  over  P.  On 
appeal,  the  Lords  Justices  expressed  themselves 
not  prepared  to  affirm  this  view,  and  therefore 
desired  a  further  question  of  fact  to  be  ai^ed  ; 
but  the  case  was  compromised  before  any  judg- 
ment was  given.  Russell  Road  PurcJuise  Moneys, 
In  re,  12  L.  R.,  Eq.  78 ;  40  L.  J.,  Ch.  673  ;  23 
L.  T.  839  ;  19  W.  R.  520,  706. 

A.,  first  mortgagee,  after  an  order  for  fore- 
closure against  the  mortgagor,  purchased  from 
C,  the  trustee  in  bankruptcy  of  his  mortgagor, 
the  equity  of  redemption  in  the  mortgaged 
premises.  N.  was  a  second  mortgagee  of  the 
same  besides  other  property.  The  deed  of  assign- 
ment contained  recitals  that  C.  had  agreed  to 
sell  to  A.,  subject  to  the  claim  of  N.,  at  the  price 
of  1,400^,  and  that  1,380/.,  the  first  mortgage 
TOL.  V. 


de^t,  should  be  retained  by  A.  out  of  the  pur- 
chase-money, and  it  was  thereby  witnessed  tnat, 
in  consideration  of  the  sum  of  1,380/.  so  retained 
in  full  satisfaction  of  the  mortgage  debt  of  1,380/., 
which  sum  A.  did  thereby  declare  to  be  fully 
satisfied,  and  also  in  consideration  of  20/.  paid  to 

C.  by  A.,  the  receipt  whereof  making,  with  the 
1,380/.  so  retained,  the  purchase-money  of  1,400/., 
he,  C,  did  grant,  bargain,  &c.  all  those  heredita- 
ments, .  .  .  sulaject  to  the  claim  of  N. : — Held, 
that  upon  the  deed  itself  there  was  no  intention 
shewn  on  the  part  of  the  first  mortgagee  to  post- 
pone his  own  mortgage  debt.  Adam^  v.  Angell, 
46  L.  J.,  Ch.  54  ;  25  W.  R.  139.    Affirmed  6  Ch. 

D.  634  ;  46  L.  J.,  Ch.  352  ;  36  L.  T.  334— C.  A. 

Vendor  or  Hortgagee  of  Forehaier.] — When  a 
purchase  deed  contained  a  recital  that  the  pur- 
chase-money had  been  paid  or  accounted  for,  but 
there  was  no  receipt  for  the  purchase-money  on 
the  back  of  the  deed : — Held,  that  the  vendor,  in 
respect  of  his  lien  for  unpaid  purchase-money, 
was  entitled  to  priority  over  a  mortgagee  of  the 
purchaser.  Bowen  v.  Cohh,  19  W.  R.  614 — ^L.  J. 
Affirming  18  W.  R.  911. 

In  Ireland.] — ^When  the  owner  of  an  estate  in 
Ireland  had  already  created  an  equitable  mort- 
gage upon  it  by  depositing  the  title-deeds  with 
a  creditor  (which  equitable  mortgage  was  not 
registered),  and  afterwards,  on  being  asked  for 
them  by  a  solicitor  who  was  about  to  prepare  for 
another  creditor  a  legal  mortgage  of  the  same 
estate,  gave  an  excuse  for  their  non-production, 
which,  under  the  circumstances,  appeared  quite 
satisfactory,  and  also  supplied  in  his  own  hand- 
writing a  summary  statement  of  their  contents, 
and  the  solicitor,  in  total  ignorance  of  the  equit- 
able mortgage,  and  of  all  that  had  been  pre- 
viously done,  prepared  the  legal  mortgage,  which 
was  duly  registered  : — Held,  that  the  legal  mort- 
gage had  priority  over  the  equitable  mortgage, 
and  was  not  assailable,  on  the  ground  that  the 
solicitor  had  improperly  acted  in  preparing  it 
without  insisting  on  the  production  of  the  deeds. 
Agra  Bank  v.  Barry,  7  L.  R.,  H.  L.  135. 

The  non-production,  in  Ireland,  of  title-deeds 
to  the  solicitor  instructed  to  prepare  a  mortgage 
upon  an  estate  there,  will  not  of  itself  be  deemed 
a  proof  that  the  solicitor  has  acted  fraudulently, 
or  even  negligently,  so  as  to  affect  the  interests 
of  his  client.  The  construction  to  be  put  upon 
his  conduct  does  not  depend  on  an  inflexible 
rule  of  law,  but  upon  the  circumstances  of  the 
case.    Ih, 

Solioitor  not  Disolosing  his  Charge— Liability 
to  make   good    amount  of  Hortgage.]  —  The 

plaintiff,  in  1865,  entered  into  partnership 
with  L.,  the  terms  being  that  L.  should  bring 
in  as  capital  the  business  premises,  to  be  taken 
at  a  valuation,  and  so  much  money  as  might 
be  required  to  make  up  6,000/.,  and  that  the 
plaintiff  should  bring  in  6,000/.  and  pay  a  pre- 
mium to  L. — C.  acted  as  solicitor  for  L.  in  this 
transaction,  and  furnished  the  valuer  with  the 
particulars  of  his  interest  in  the  business  premises. 
Four  years  afterwards  L.  became  bankrupt, 
having  drawn  all  his  capital  out  of  the  partner- 
ship, and  being  in  debt  to  it  at  the  time ;  and  C. 
then  informed  the  plaintiff  that  he  and  his 
brother  held  a  mortgage  on  L.'s  interest  in  the 
business  premises  for  850/.,  the  sum  advanced 
being  trust  money.     This  mortgage  had  been 
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created  before  the  partnership  was  agreed  upon, 
and  neither  C.  nor  L.  had  ever  mentioned  it  to 
the  plaintiff,  nor  was  it  noticed  in  the  particulars 
furnished  to  the  valuer,  and  the  interest  had 
been  paid  upon  it  by  L.  in  cash,  or  by  cheques 
on  his  private  account : — Held,  that  C.  was 
bound  to  make  good  to  the  plaintiff  the  amount 
of  the  mortgage  and  any  interest  which  he  might 
have  to  pay  on  it,  and  that  he  must  pay  the  costs 
of  tiie  suit.  Sterry  v.  Comht^  40  L.  J.,  Ch.  595  ; 
25  L.  T.  10 ;  19  W.  R.  964. 

Hortgage  under  Landi  Improvement  Acti.] — 
Where  a  part  only  of  the  land  charged  under  the 
Lands  Improvement  Company's  Acts,  1853  and 
1855,  is  subject  to  a  mortgage  or  other  incum- 
brance, the  charge  execut^  under  the  authority 
of  those  acts  has  priority  in  respect  of  the  whole 
amount  of  such  charge  over  the  mortgage  or  other 
incumbrance,  until  apportionment  made  by  the 
inclosure  commissioners,  under  the  70th  section 
of  the  first-mentioned  act,  so  as  to  enable  the 
person  entitled  to  such  chiuge  to  exercise  his 
remedies  under  those  acts  as  if  no  such  mortgage 
or  incumbrance  existed.  Lands  Improvement 
Company  v.  Riolmondy  17  C.  B.  145 ;  25  L.  J., 
C.  P.  73. 


joined  with  his  wife  in  appointing  part  of  the 
trust  funds  to  secure  a  debt  due  from  him  to  D., 
and  notice  of  that  appointment  was  given  to  the 
two  then  surviving  trustees  of  the  settlement. 
In  1848,  the  then  surviving  trustee  of  it  was 
released  from  the  trusts  and  three  new  trustees 
appointed.    The  two  survivors  of  those  trustees, 
and  aiterwards  the  sole  survivor  of  them,  joined 
with  the  wife  in  various  dealings  with  the  trust 
funds.    In  1867,  the  wife  appointed  a  portion  of 
the  funds  to  /the  sole  surviving  trustee  of  the 
settlement  by  way  of  indemnity  to  him,  and  the 
estate  of  the  other  trustee  who  had  dealt  with 
the  funds  at  her  request.     There  were  other 
subsequent  dealings  with  the  funds.    Bills  were 
filed  to  administer  the  trusts  of  the  settlement, 
and  ascertain  the  priorities  of  the  various  in- 
cumbrancers.    The  sole  surviving  trustee  of  the 
settlement  alleged  that  he  had  had  no  notice  of 
the  appointment  of  1843  :— Held,  that  the  ap- 
pointees under  that  deed  were  entitled  in  priority 
to  all  other  incumbrancers  on  the  funds.  PMj^a 
V.  Lovegrovey  Prosper  v.  Phipps,  16  L.  R.,  Eq. 
80;   42  L.  J.,  Ch.  892  ;   28  L.  T.  584  ;   21  W.  R. 
590, 

Held,  also,  on  the  facts,  that  there  was  no 
ground  for  making  the  sole  surviving  trustee  of 
the  settlement  liable  for  a  breach  of  trust.    Jh, 


Hortgage  to  Company.] — ^When  money  is 
advanced  upon  bond,  by  way  of  mortgage, 
although  the  money  is  admittedly  expend^l  in 
the  construction  of  the  railway,  if  such  advance 
is  made  before  the  opening  of  certain  portions  of 
the  railway,  when  the  borrowing  powers  of  the 
company  were  in  operation,  such  creditors  will 
not  be  allowed  to  oome  in  in  equal  priority  with 
other  bond  fide  debenture  and  mortgage  creditors. 
JBagnaUtflum  and  Wexford  .Railway  Company, 
In  re,  4  Ir.  R.,  Eq.  172. 

Under  agreements  made  between  a  company 
and  G.,  from  whom  the  company  had  previously 
bought  its  works»  G.  was  to  advance  money  to 
the  company,  and  all  moneys  due  to  the  com- 
panv  were  to  be  received  by  G.,  who  was  to 
apply  these  moneys  and  also  the  money  to  be 
advanced  by  him  in  paying  wages  and  salaries 
and  other  outgoings  for  the  business  of  the  com- 
pany, and  subject  thereto  was  to  repay  himsell 
An  order  was  made  for  winding-up  the  company, 
under  which  G.  and  the  liquidators,  with  the 
sanction  of  Mallns,  Y.-C,  made  an  agreement 
for  an  advance  by  G.  of  further  sums  on  similar 
terms.     G.  advanced  money  for  the  payment  of 
rents,    rates,    wages,  and   outgoings ;    a    large 
balance  remained  due  to  him.     The  leasehold 
property,  machinery,  and  plant  of  the  company 
were  sold  by  the  liquidators : — Held,  that  the 
costs  of  carrying  on  the  business  were  not  pay- 
able out  of  the  mortgaged  property  in  priority  to 
debentures  as  costs  of  preservation,  and  that 
(subject  to  the  costs  of  realizing  the  property) 
the  fund  belonged  to  the  debenture  holders  m 
priority  to  the  claims  of  G.,  or  the  liquidators, 
for  the  costs  so  incurred.    RegenV$  Canal  Iron- 
lOorJu  Company,  In  re,  Grissell,  Ex  parte,  3 
Ch.  D.  411— C.  A.    Varying  34  L.  T.  810. 

Of  Appointees  under  Settlement.]  —  By  a 
marriage  settlement,  executed  in  1834,  trust 
funds  were  vested  in  three  trustees,  for  the  wife 
for  her  life,  without  power  of  anticipation,  and 
(in  the  event  which  happened)  as  she  should  by 
deed  or  will  appoint.    In  1843,  the  husband 


XflPect  of  getting  in  Legal  Estate  after  ITotioe.  ] 
— ^When  money  is  lent  on  an  equitable  mortgage 
without  notice  of  a  prior  equitable  agreement, 
the  lender  gains  no  priority  over  the  owner  of  the 
prior  equitable  interest  by  getting  in  the  legal 
estate  after  he  has  had  notice  that  his  mortgagor 
has  made  himself  a  trustee  for  the  owner  of  the 
prior  equity.  Mum  ford  v.  Stohuoasxer,  18  L.  R., 
Eq.  556  ;  43  L.  J.,  Ch.  694  ;  30  L.  T.  859  ;  22 
W.  R.  833. 

A  builder  entered  into  a  building  agreement 
under  which  leases  of  plots  of  land  were  to  be 
granted  on  completion  of  houses  on  them.    He 
built  a  house  on  one  plot,  and  verbally  agreed 
on  getting  his  lease  to  grant  an  underlease  to  M., 
who  gave  valuable  consideration  for  the  under- 
lease, and  entered  into  possession.    Subsequently 
the  builder,  without  the  knowledge  of  M.,  ob- 
tained a  lease  of  the  house,  and  deposited  it  with 
the  defendant  to  secure  an  advance  made  with- 
out notice  of  M.'s  title.     After  this  the  builder, 
as  agent  for  the  plaintiff  (who  claimed  under 
M.'s  will),  let  the  house  to  a  tenant.    Subse- 
quently the  builder  granted  to  the  defendant  a 
legal  mortgage  to  secure  the  previous  advance. 
The  suit  was  instituted  for  specific  performance 
of  the  agreement  for  an  underlease :— Held,  that 
the  tenancy  gave  the  defendant  constructive 
notice  at  the  time  of  taking  the  legal  mortgage 
that  the  builder  was  a  trustee  for  M.,  and  that 
the  legal  estate  was  no  protection  to  the  defen- 
dant against  the  prior  equity ;  and  a  decree  was 
made  for  specific  performance,  but  having  regard 
to  the  negligence  of  M.,  without  costs.    lb, 

Breach  of  Tmst— Eqnal  Equities.]— The 

trustees  of  a  settlement  advanced  the  trust 
money  on  the  security  of  rqal  property  which 
was  conveyed  to  them  by  the  mortgagor,  the 
mortgage  deed  noticing  the  trust.  The  surviving 
trustee  of  the  settlement  afterwards  reconveyed 
part  of  the  property  to  the  mortgagor  on  pay- 
ment of  part  of  the  mortgage  money,  which  he 
appropriated.  The  mortgagor  then  conveyed  that 
part  of  the  property  to  new  mortgageeSi  conceal- 


618 


MORTGAGE— iSeteroZ  Mortgages. 


614 


ing,  with  the  connivance  of  the  trustee,  both  the 
prior  mortgage  and  the  reconveyance.  When 
the  fraud  was  discovered,  the  cestuis  que  trustcnt 
under  the  settlement  filed  a  bill  against  the  new 
mortgagees  claiming  priority : — Held,  that  the 
court  would  not  interfere  to  take  away  the  legal 
e^ate  which  passed  to  the  new  mortgagees  under 
the  reconveyance.  Pilcher  v.  Rawliiis,  7  L.  R., 
Ch,  259 ;  41  L.  J.,  Ch.  485  ;  25  L.  T.  921  ;  20 
W.  R.  281.     Affirming  11  L.  R.,  Kq.  63. 

The  trustees  of  a  settlement  advanced  the  trust 
money  on  the  security  of  real  property  which  was 
conveyed  to  them  by  the  mortgagor,  the  mort- 
gage deed  noticing  the  trust.  The  surviving 
trustee  afterwards  induced  the  mortgagor  to 
execute  a  deed  by  which  the  mortgaged  property 
purported  to  be  conveyed  to  the  trustee  as  on  a 
purchase  by  him,  though  no  money  in  fact 
passed.  The  trustee  then,  concealing  the  pjior 
mortgage,  and  shewing  title  under  the  pretended 
purchase  deed,  conveyed  the  property  to  a  mort- 
gagee without  notice : — Held,  that  the  court 
would  not  interfere  to  take  away  the  legal  estate 
from  the  mortgagee.    Ih, 

Conveyance  obtained  by  Fraud.  ]— Two  trustees, 
one  of  whom  was  a  solicitor,  advanced  money  on 
mortgage.  The  mortgagor,  with  the  concurrence 
of  the  solicitor  trustee,  sold  part  of  the  mort- 
gaged property  without  disclosing  the  mortgage. 
Regular  conveyances  in  fee  to  the  purchasers 
were  executed  by  the  mortgagor,  containing  a 
recital  that  he  was  seised  or  otherwise  well  and 
sufficiently  entitled  in  fee  simple.  The  solicitor 
trustee  received  the  purchase -money,  and  re- 
tained it.  Eleven  years  afterwards  both  trustees 
executed  a  reconveyance  of  the  property  so  sold, 
the  other  trustee  believing,  on  the  representation 
of  the  solicitor  trustee,  that  the  property  was 
then  about  to  be  sold  by  the  mortgagor.  Soon 
afterwards  the  solicitor  trustee  absconded,  and 
the  other  trustee  then  filed  a  bill  against  the 
mortgagor  and  the  purchasers,  praying  for  fore- 
closure against  them : — Held,  that  though  the 
purchasers  were  purchasers  for  valuable  con- 
sideration without  notice,  they  could  not  avail 
themselves  of  any  legal  estate  acquired  by  means 
of  the  reconveyance,  which,  having  been  obtained 
by  fraud,  must  be  cancelled  ;  and  that  they  had 
purchased  only  the  equity  of  redemption.  Heath 
v.  CreaXocli,  10  L.  R.,  Ch.  22  ;  44  L.  J.,  Ch.  157  ; 
31  L.  T.  650 ;  23  W.  R.  95.  Affirming  18  L.  R., 
Eq.  215  ;  43  L.  J.,  Ch.  169. 

Held,  that,  under  the  form  of  conveyance 
adopted,  neither  the  plaintiff  nor  the  mort^gor 
was  estopped  from  denying  that  the  legal  estate 
had  passed  by  the  conveyance  to  the  purchasers. 
Ih, 

Held,  that  a  decree  must  be  made  against  the 
purchasers,  but  for  foreclosure  and  not  for  sale  ; 
and  that  the  purchasers  would  not  be  ordered  to 
deliver  up  the  deeds  which  were  in  their  xxwses- 
sion.    /J. 

On  Hortgftge  obtained  by  means  of  Forged 
Deeds.] — A  mortgagor  induced  his  second  mort- 
gagee to  release  the  mortgaged  estate  in  con- 
sideration of  the  substitution  of  other  securi- 
ties ;  Mid  then  created  a  third  mortgage  on  the 
estate  so  released.  Afterwards  he  created  a 
fourth  mortgage  on  the  estate.  This  mortgage 
was  made  with  the  concurrence  of  the  third 
mortgagees,  who  joined  to  postpone  their  security, 
and  who  received  part  of  the  money  raised  on 


the  security  of  the  fourth  mortgage  in  part  dis- 
charge of  the  moneys  due  to  them  upon  their 
own  security.  The  mortgagor  afterwards  died, 
and  it  was  for  the  first  time  discovered  that  the 
securities  substituted  in  the  hands  of  the  second 
mortgagee,  and  which  were  the  consideration  for 
the  release  executed  by  him,  were  forgeries.  The 
fourth  mortgagees  sold  the  mortgaged  estate,  and 
after  paying  off  the  first  mortgage  retained  the 
surplus  in  part  discharge  of  the  moneys  due  to 
them  on  their  security.  The  net  value  of  the 
estate  after  payment  off  of  the  first  mortgage 
having  been  thus  ascertained,  the  second  mort- 
gagee filed  a  bill  against  the  third  mortgagees 
seeking  to  recover  the  amount  of  that  net  value 
from  them,  they  havin;  received,  as  already 
mentioned,  part  of  the  moneys  raised  on  the 
security  of  the  fourth  mortgage  to  an  amount 
exceeding  the  net  value  of  the  estate : — Held, 
that  he  was  not  entitled  to  such  relief.  Enrc  v. 
JBtirmester,  4  De  G.,  J.  &  S.  435. 

Eqnitable  Hortgage.] — Devisees  of  an  e<]^uit- 
able  estate  in  a  freehold  house  deposited  the  title- 
deeds  to  secure  the  payment  of  a  loan  made  to 
them  by  the  depositee.  The  deposit  was  ac- 
companied by  a  written  memorandum  charging 
the  interest  of  the  depositors  in  the  property 
with  the  repayment  of  the  sum  advanced.  Be- 
fore the  deposit  a  decree  had  been  made,  in  a 
suit  instituted  for  the  administration  of  the 
testator's  estate,  which  contained  a  declaration 
that  the  depositors  were  entitled  to  the  house  as 
tenants  in  common.  After  the  deposit  a  creditor 
of  the  testator  obtained  in  another  suit  a  decree 
declaring  her  entitled  to  a  charge  upon  the  house 
in  respect  of  a  debt  due  to  her  from  the  testator. 
The  depositee  of  the  deeds  had  no  notice  of  this 
claim  when  he  advanccKl  the  money  : — Held,  that 
the  depositee  was  entitled  to  priority  over  the 
creditor.  British  Mutvnl  Investment  Company 
V.  SmaH,  10  L.  R.,  Ch.  567  ;  44  L.  J.,  Ch.  695 ; 
32  L.  T.  849 ;  23  W.  R.  800.  Reversing  24 
W.  R.  724. 

The  plaintiff  through  his  solicitor  contributed 
500Z.  and  the  solicitor  300Z.  to  a  loan  of  800/.  on 
deposit  of  deeds.  The  solicitor  subsequently 
took  a  mortgage  to  himself  for  the  800/.  The 
solicitor  afterwards  deposited  the  title-deeds  of 
the  mortgaged  property  with  a  bank  as  security 
for  a  loan  of  400/. : — Held,  that  the  plaintiff  had 
priority  for  his  600/.  over  the  security  to  the 
Bank.  Bradley  v.  Ridlies,  9  Ch.  D.  189 ;  47 
L.  J.,  Ch.  811 ;  38  L.  T.  810  ;  26  W.  R.  910. 

The  owner  of  a  farm  deposited  deeds  dated 
1774  as  security  for  money  due,  writing  at  the 
same  time  that  the  deeds  were  the  title-deeds  of 
the  farm  and  were  to  be  a  security.  He  after- 
wards deposited  later  title-deeds  with  his  bankers 
by  way  of  security  ;  the  bankers  had  no  notice 
of  the  prior  charge: — Held,  that  the  owner  of 
the  prior  charge  hid  not  been  guilty  of  negligence 
so  as  to  lose  her  priority.  Dixon  v.  Mu^kleston^ 
8  L.  R.,  Ch.  155  ;  42  L.  J.,  Ch.  210  ;  27  L.  T. 
804  ;  21  W.  R.  178. 

Fond   in    Court— Stop    Order — ITotice.] — As 

against  a  stop  order  obtained  by  an  incumbrancer 
upon  a  fund  in  court  in  an  administration  shit, 
and  in  respect  of  which  orders  have  been  made 
directing  payment  of  interest  to  parties  entitled, 
notice  to  the  trustees,  though  given  by  another 
incumbrancer  before  the  stop  order  was  obtained, 
does  not  give  priority.    Pinnock  v,  Bailey,  23 
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Ch.  D.  497  ;  52  L.  J.,  Ch.  880  j  48  L.  T.  811  ;  31 
W.  R.  912. 

On  MiBappropriAtion  of  SeeuritleB  by  Tnutee 
— Solicitor   Seoeiving  Honey  to  Invest  on  a 
Specifled  Security.]— The  owner  of  a  copyhold, 
which  was  subject  to  a  mortgage  by  conaitional 
surrender  for  350/.,  made  by  a  former  owner, 
instructed  S.,  his  solicitor,  to  procure  him,  on 
the  security  of  the  property,  a  loan  of  550Z.,  out 
of  which  the  old  mortgage  was  to  be  paid  off. 
S.,  in  July,  1876,  obtained  the  money  from  the 
plaintiff,  who  was  also  his  client.    In  July,  1877, 
S.  took  a  security  for  700/.  on  the  property  in 
his  own  name,  the  mortgagee  assigning  the  old 
mortgage  debt,  and  the  mortgagor  covenanting 
to  surrender.    The  old  mortgagee  was  paid  by  a 
cheque  drawn  by  S.  on  B.  &  Co.,  his  bankers. 
S.'s  account  was  already  overdrawn,  but  on  the 
same  day  he  applied  to  them  for  leave  further  to 
overdraw,  which  was  granted  on  his  depositing 
with  them  the  security  for  700/.,  and  the  cheque 
when  presented  was  honoured.    B.  &  Co.  had  no 
notice  of  the  plaintiff^s  claim.    Some  time  after 
this  S.  put  his  account  in  credit,  but  it  shortly 
afterwards  became  again  overdrawn.    S.  handed 
over  some  of  the  other  muniments  of  title  to 
the    plaintiff.     The    plaintiff    commenced    his 
action  to  establish  his  right  to  rank  as  incum- 
brancer for  550/.  in  priority  to  B.  &  Co.    After 
this,  B.  k  Co.  procured  the  old  mortgagee  to  be 
admitted  under  the  old  conditional  surrender, 
and  to  surrender  to  them  : — Held,  by  Malins, 
V.-C,  that  after  the  account  of  S,  with  B.  &  Co. 
had  once  been  put  in  credit,  their  security  must, 
as  against  other  incumbrances  on  the  property, 
be  taken  to  have  been  discharged,  and  that  the 
plaintiff  was  entitled  to  priority  over  B.  &  Co. 
B.  k  Co.  appealed,  asking  for  priority  over  the 
plaintiff  to  the  extent  of  the  old  mortgage  which 
had  been  paid  off  with  their  money  : — Held,  by 
the  Court  of  Appeal,  that  S.,  having  received 
money  from  the  plaintiff  for  the  purpose  of 
being  invested  on  a  mortgage  of  specified  pro- 
perty, and  having  taken  a  security   on    that 
property  in  his  own  name,  was  a  trustee  of  that 
security  for  the  plaintiff  to  the  extent  of  the 
money  received  from  him,  and  that  this  equit- 
able title  must  prevail  against  the  deposit  with 
B.  &  Co.,  and  that  the  350/.  mortgage  could  not 
be  set  up  against  the  plaintiff.     Harpham  v. 
Shacklock,  19  Ch.  D.  207  ;  45  L.  T.  669  ;  30  W. 
R.  49— C.  A.  ^ 

Getting  in  Legal  Estate  after  Notice. ]— Held, 
also,  that  B.  k  Co.  did  not  acquire  priority  by 
having  got  the  legal  estate,  for  that  an  equit- 
able incumbrancer  cannot,  after  receiving  notice 
of  a  prior  incumbrance,  obtain  priority  over  it 
by  getting  in  a  legal  estate  from  a  bare  trustee. 

Fictitious  Deeds  —  Legal  Estate  —  Incum- 
brances without  Notice— Estoppel.]— In  1873, 
D.,  in  order  to  carry  out  a  fraudulent  scheme, 
obtained  a  transfer  to  himself  of  mortgages  of 
freehold  property,  and  after  various  dealings 
with  it  the  legal  estate  was,  in  September,  1875, 
conveyed  by  a  mortgagee  to  H.  in  trust  for  M., 
and  in  March,  1876,  by  H.  to  M.  M.  was 
alleged  to  have  been  an  accomplice  of  and 
trustee  for  D.  In  August,  1874,  in  pursuance  of 
this  scheme,  T.,  claiming  to  be  entitled  to  this 
property  under  a  fictitious  lease   for   ninety- 


eight  years,  'purporting  to  have  been  granted  to 
him  in  March,  1870,  by  a  merely  fictitious  free- 
holder (an  agent  and  accomplice  of  D.),  demised 
the  property  by  way  of  mortgage  to  A.    In 
November,  1874,  M.,  claiming  to  be  entitled  to 
the  same  property  under  a  fictitious  lease  for 
ninety-nine  years,  also  dated  March,  1870,  af  d 
purporting  to  be  granted  to  him  by  T.,  demised 
the  property  by  way  of  mortgage  to  B.,  the 
mortgage  deed  being  executed  by  M.  only.    In 
January,  1877,  M,  (to  whom  the  legal  estate  had 
been  conveyed  in  March,  1876),  deposited  the 
genuine  title  deeds  of  the  property  with  C, 
upon  a  memorandum    charging  his  estate  and 
interest  in  the  lands  comprised  in  the  deeds  and 
a  statutory  declaration  of  title ;   and  further 
advances  were  made  to  M.  and  D.,  who  came 
forward  and  stated  that  M.  was  merely  a  trustee 
for  him  of  the  property.    In  1878,  D.,  M.  and  T. 
weite  convicted  and  sentenced  to  penal  servitude 
for  forgery  and  fraud  in  connection  with  this 
property,  and  C,  as  equitable  mortgagee,  entered 
into  possession.    In  an«  action  by  A.  to  settle  the 
priorities  of  himself,  B.  and  C.  as  incumbrancers 
on  the  property  :— Held  (1),  that,  assuming  T. 
to  have  been  the  agent  of  D.,  so  that  his  repre- 
sentations to  A.  of  having  a  good  title  were 
binding  on  D.,  such  representations,  followed  by 
the  acquisition  of  the  property  beneficially  by 
D.,  did  not  bind  the  estate  so  as  to  give  A.  a 
prior  equitable   charge  as  against    subsequent 
purchasers  for  value  without  notice  ;  (2),  that  the 
like  representations  of  M.  to  B.,  followed  by  the 
acquisition,  first,  of  the  equitable,  and  afterwards 
of  the  legal  estate  by  M.,  did  not  put  B.  in  any 
better  position,  and  that  the  doctrine  of  estoppel 
did  not  apply  so  as  to  convert  the  fictitious  title 
acquired  by  B.  from  M.  in  November,  1874,  into 
a  valid  legal  title  ab  initio  upon  the  conveyance 
of  the  legal  estate  to  M.  in  March,  1876  ;  (3),  that 
as  purchaser  for  value  without  notice  by  deposit 
of  the  genuine  title  deeds,  C,  though  subsequent 
in  date,  was  entitled  in  priority  over  A.  and  B. 
Keate  v.  PhiUipa,  18  Ch.  D.  560  ;  50  L.  J.,  Ch. 
664  ;  44  L.  T.  731  ;  29  W.  R.  710. 

Statutory  Charge—*'  Owner  of  a  Limited  In- 
terest in  Land."]— The  special  act  (11  &12  Vict, 
c.  cxlii.)  incorporating  a  company  for  the  purpose 
(inter  alia)  of  draining  and  reclaiming  land,  em- 
powered the  "owner  of  a  limited  interest  in 
land  "  to  contract  with  the  company  for  the 
execution  of  drainage  and  reclamation  works, 
and  for  that  purpose  to  charge  on  the  land  (in 
the  manner  provided  by  the  act),  the  cost  of 
executing  the  works.  The  act  defined  the  term 
"  owner  of  a  limited  interest  in  land,"  as  in- 
cluding "  any  person  entitled  to  any  land  sub- 
ject to  any  mortgage  or  charge  thereon,  pro- 
vided such  person  sfiiU  be  in  possession  of  the 
land  mortgaged  or  charged  : " —  Held,  that  this 
definition  induded  a  purchaser  in  possession  of 
land  upon  which  the  vendor  had  a  lien  for  un- 
paid purchase-money.  A  second  mortgagee  who 
is  in  possession  of  the  mortgaged  property  and 
expends  money  in  permanently  improving  or 
preserving  it,  is  not  entitled  as  against  the  first 
mortgagee  to  any  charge  on  the  property  for  the 
money  so  expended.  Lafidoumers^  Weit  of  Bm» 
land  and  South  Wales  Land  Drainage  and  Mr 
closure  Company  v.  Ashford^  16  Ch.  D.  411 ;  50 
L.  J.,  Ch.  276  ;  44  L.  T.  20. 

Mortgages  and  Debenture  Stock.]  —  By  the 
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Cornwall  Mineral  Railways  Act,  1873,  the  com- 
pany were  empowered  to  borrow  on  mortgage  to 
the  extent  of  250,000/.,  and  to  issue  debenture 
stock  subject  to  the  provisions  of  Part  III.  of  the 
Companies  Clauses  Act,  1863,  "but  notwith- 
standing anything  therein  contained "  the  in- 
terest of  all  debenture  stock  **at  any  time 
created  by  the  company"  was  to  rank  pari 
passu  with  the  interest  of  all  mortgages  **  at  any 
time  granted  "  by  the  company,  and  should  have 
priority  over  all  principal  moneys  secured  by 
such  mortgages.  By  a  later  act  of  1875,  the 
company  were  empowered  to  raise  additional 
capital,  and  in  respect  thereof  to  borrow  a 
further  sum  on  mortgage,  and  after  providing 
that  the  principal  secured  by  all  mortgages 
granted  by  the  company  before  the  passing  of 
that  act  should  have  priority  over  the  principal 
secured  by  all  mortgages  granted  under  that  act, 
the  company  were  empowered  to  issue  debenture 
stock  subject  to  the  provisions  of  the  act  of  1863, 
but  the  intere^  of  all  debenture  stock  created 
and  issued  at  any  time  after  the  passing  of  that 
act  was  to  rank  pari  passu  with  the  interest  of 
all  mortgages  at  any  time  after  the  passing  of 
that  act  granted  by  the  company,  and  should 
have  priority  over  all  principal  moneys  secured 
by  such  mortgages.  By  another  act  of  1877, 
power  to  raise  a  further  sum  by  the  issue  of  de- 
benture stock  under  provisions  similar  to  those 
in  the  act  of  1875  was  given  to  the  company. 
The  company  granted  mortgages  and  issued  de- 
benture stock  under  the  powers  of  the  act  of 
1873  before  the  passing  of  the  Act  of  1876!  They 
also  issued  further  debenture  stock  under  the 
powers  of  the  act  of  1873  after  the  passing  of  the 
act  of  1875,  but  before  the  passing  of  the  act  of 
1877.  They  also  issued  further  debenture  stock 
under  the  powers  of  the  act  of  1873  after  the 
passing  of  the  act  of  1877  ;  and  also  issued  de- 
benture stock  under  the  powers  of  the  acts  of 
1875  and  1877  after  the  passing  of  the  act  of 
1877.  The  company  being  unable  to  pay  the  in- 
terest on  all  these  mortgages  and  debenture 
stocks  in  full,  a  receiver  of  the  undertaking  was 
appointed  by  the  court,  and  a  special  case  settled 
for  ascertaining  the  priorities  : — Held,  first,  that 
notwithstanding  the  words  "  at  any  time  "  in  the 
act  of  1873,  the  enactment  therein  contained  ap- 
plied only  to  the  mortgage  debt  and  debenture 
stock  for  which  provision  was  made  by  that  act. 
Harrison  v.  Comioall  MtTierals  Railway  Com- 
pany, 18  Ch.  D.  334 ;  51  L.  J.,  Ch.  98  ;  46  L.  T. 
498 — C.  A.  Affirmed  sub  nom.  Fenton  v.  Har- 
rUon,  8  App.  Cas.  780 ;  49  L.  T.  372— H.  L. 
(E.) 

Held,  secondly,  that  upon  the  true  construc- 
tion of  the  several  acts  of  1873,  1875,  and  1877, 
the  order  of  priority  of  the  interest  on  the  mort- 
gages and  debenture  stocks  was  as  follows  :  (I.) 
The  interest  on  the  mortgages  and  debenture 
stocks  granted  and  issued  under  the  powers  of 
the  act  of  1873  previously  to  the  passing  of  the 
act  of  1875.  (2.)  The  interest  on  the  debenture 
stock  issuei  under  the  act  of  1873  after  the 
passing  of  the  act  of  1875,  but  before  the  act  of 
1877.  (3.)  The  interest  on  the  debenture  stock 
created  under  any  of  the  acts,  after  the  passing  of 
the  act  of  1877.    lb. 

Held,  thirdly,  that  the  principal  of  mortgages 
for  the  time  being  due  had  priority  of  payment 
next  after  the  interest  of  the  debenture  stock 
issued  before  the  passing  of  the  act  ofi  1875. 
2  b. 


3.  Notice  of  Pbiob  Mobtoaoe. 


Conoealment  of  Prior  Hortgage.]— On  a  bill 
filed  against  a  mortgagor  to  enforce  a  forfeiture 
under  4  &  5  Will.  &  M.  c.  16,  for  concealment  of 
a  prior  mortgage  : — Held,  that  the  statute  confers 
no  active  remedy  in  the  Court  of  Chancery,  and 
the  bill  was  dismissed  against  the  mortgagor 
without  costs,  and  against  a  puisne  incumbrancer 
with  costs.  Kennard  v.  Futvoye,  2  Giff.  81 ;  29 
L.  J.,  Ch.  653  ;  6  Jur.,  N.  8.  312. 

The  statute  is  penal  in  its  character,  and  must 
receive  a  strict  construction,  therefore  neither 
an  equitable  mortgagee  by  deposit  of  title  deeds, 
nor  by  deed  of  further  charge  without  any 
proviso  for  redemption,  is  an  after-mortgagee 
within  the  meaning  of  the  act.    lb. 

Until  the  legal  right  to  redeem  is  determined, 
there  can  be  no  equity  of  redemption  within  the 
provisions  of  the  statute.    lb. 

Effect  ol] — A  mortgagee  of  a  leasehold  in- 
terest contracted  to  sell  under  his  power  of  sale. 
The  intended  purchaser  deposited  the  contract  to 
secure  a  debt  to  a  bank,  who  immediately  gave 
notice  of  the  charge  to  the  vendor.  The  vendor 
acknowledged  the  receipt  of  the  notice,  but  soon 
afterwards,  without  applying  to  the  bank  to 
take  up  the  contract,  completed  it  by  an  assign- 
ment which  contained  no  notice  of  the  charge. 
The  assignee  immediately  assigned  again  with- 
out giving  notice  of  the  charge  : — Held,  that  the 
vendor  was  liable  to  make  good  to  the  bank  the 
loss  sustained  by  them  by  the  loss  of  their 
charge  upon  the  property,  M'  Crclght  v.  Foster ^ 
5  L.  R.,  Ch.  604  ;  39  L.  J.,  Ch.  792 ;  23  L.  T. 
224  ;  18  "%.  R.  509. 

Eflbct  of  Getting  in  Legal  Estate  after.]— /%e? 
ante,  col.  612. 

• 

Gkinstmctive.] — Transferees  of  mortgages  in 
fee  were  represented  in  the  transaction  by  their 
ordinary  solicitors,  who  delegated  to  another 
solicitor,  who  was  the  solicitor  of  one  of  the 
mortgagors,  the  duty  of  obtaining  the  execution 
of  the  transfer  by  the  mortgagors.  The  second 
solicitor  had,  at  the  date  of  the  transfer,  notice 
of  the  existence  of  a  judgment  debt  against  the 
mortgagors  subsequent  in  point  of  date  to  the 
securities  transferred,  but  did  not  disclose  the 
fact  to  the  transferees.  The  transferees  after- 
wards made  a  further  advance  to  the  mort^ 
gagors  without  actual  notice  of  the  judgment 
debt : — Held,  that  the  second  solicitor  was  not 
the  solicitor  of  the  transferees  in  the  matter 
of  the  transfer,  so  as  to  attract  the  operation  of 
the  doctrine  of  constructive  notice.  Wyllie  v. 
Pollen,  3  De  G.,  J.  &  S.  596. 

Semble,  that  if  he  had  been,  the  transferees 
would  not  have  been  affected  with  constructive 
notice  of  the  judgment  debt,  the  fact  of  its 
existence  being  immaterial  to  the  matter  of  the 
transfer,  and  the  solicitor  consequently  under  no 
obligation  to  disclose  it.    lb. 

The  doctrine  of  constructive  notice  should  not 
be  extended.    lb. 

An  equitable  mortgagee,  with  whom  some  of 
the  title-deeds  of  the  mortgaged  property,  in- 
cluding the  conveyance  to  the  mortgagor,  were 
deposited,  filed  a  bill  to  establish  his  priority 
over  a  subsequent  legal  mortgagee,  whose  soli- 
citor had  omitted  to  examine  a  parcel  which 
was  given  to  him  previously  to  the  execution  of 
the  mortgage  deed,  and  purported  to  contain 
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all  the  titlc-deedA,  but  contained  onlj  the  earlier 
deeds : — Held,  that  there  was  not  such  wilful 
n^ligence  on  the  part  of  the  solicitor  as  to  fix 
the  legal  mortgagee  with  constructive  notipe  of 
the  prior  charge,  so  as  to  entitle  the  equitable 
mortgagee  to  inf  orce  in  equity  his  priority  over 
the  legal  mortgagee.  RatcUffc  v.  Barnard^  6 
L.  E.,  Ch.  652  ;  40  L.  J.,  Ch.  777  ;  19  W.  R.  764. 
Affirming  40  L.  J.,  Ch.  147  ;  24  L.  T.  215 ;  19 
W.  R.  340. 

C.  and  B.,  tenants  in  common  in  fee,  in  equal 
shares,  of  a  messu^e  and  premises,  entered  into 
partnership,  and  it  was  agreed  by  the  articles 
that  this  property  should  be  partnership  assets  ; 
and  it  became  the  place  where  the  business  of 
the  firm  was  carried  on.  After  this  B.  made  a 
legal  mortgage  in  fee  of  one  moiety  to  secure  his 
private  debt  to  a  person  who  knew  that  the  pro- 
perty was  the  place  of  business  of  the  firm. 
Some  years  afterwards  B.  absconded,  and  C.  was 
obliged  to  pay  the  debts  of  the  firm,  all  of  which 
had  been  contracted  since  the  mortgage,  and  a 
large  balance  thus  became  due  to  him  : — Held, 
that  as  the  mortgagee,  when  he  took  his  secu- 
rity, knew  that  the  firm  was  in  possession  of  the 
property,  he  had  constructive  notice  of  the  title 
of  the  partnership,  and  that  his  claim  must  be 
postponed  to  that  of  C. ;  and  that  the  circum- 
stance of  the  debts  paid  by  C.  having  been 
incurred  since  the  mortgage  did  not  affect  the 
case.  Carander  v.  Bulteel,  9  L.  R.,  Ch.  79  ;  43 
L.  J.,  Ch.  370;  29  L.  T.  710;  22  W.  R.  177. 
Reversing  28  L.  T.  620  ;  21  W.  R.  647. 

The  owner  of  real  estate  deposited  the  title- 
deeds  with  his  bankers  to  secure  the  balance  of 
his  account  current,  and  executed  a  memo- 
randum whereby  he  agreed,  at  their  request,  to 
execute  any  deed  or  deeds  necessary  for  legally 
carrying  out  the  security.  Afterwards,  being 
about  to  be  married,  he  agreed  to  settle  the 
property.  Two  days  before  the  marriage  the 
solicitor  of  the  intended  wife,  having  only  then 
received  instructions  to  prepare  articles  of  set- 
tlement, inquired  of  the  owner  whether  he  had 
the  title-deeds  in  his  possession  unincumbered  ; 
he  replied  that  he  had,  but  that  they  were  at  his 
bankers.  The  solicitor  made  no  further  inquiry, 
and  prepared  articles  of  settlement,  which  were 
executed.  After  the  mariiage  the  husband  con- 
veyed the  property  to  the  trustee  of  the  articles 
upon  the  trusts  therein  contained,  being  for  the 
benefit  of  the  wife  and  issue  of  the  marriage.  A 
suit  was  afterwards  instituted  by  the  bankers 
for  foreclosure ;  and  the  wife  claimed  to  be  a 
purchaser  for  value  without  notice  : — Held,  that 
the  solicitor  had  not  made  sufficient  inquiry, 
and  that  the  wife  must  be  taken  to  have  had 
constructive  notice  of  the  mortgage,  Maxjield 
V.  Bin-ton,  17  L.  R.,  Eq.  15 ;  43  L.  J.,  Ch.  46  ; 
29  L.  T.  571  ;  22  W.  R.  148. 

Held,  also,  that  the  husband,  having  con- 
tracted to  execute  a  legal  mortgage  to  his 
bankers,  could  not  deprive  them  of  priority  by 
conveying  the  property  to  a  party  with  whom 
he  had  entered  into  a  subsequent  contract  for 
value,  even  although  such  party  was  a  purchaser 
without  notice.     lb, 

A  solicitor  mortgaged  property  A.  to  a  client, 
retaining  the  deeds  in  his  own  possession.  He 
then  fraudulently  deposited  the  deeds  by  way  of 
equitable  mortgage  with  another  person,  and  on 
the  same  day  executed  a  demise  of  property  B. 
by  way  of  further  securing  the  sum  due  to  his 
client  on  property  A,     The  demise  was  never 


conmiunicated  to  the  client,  but  remfiined  in  the 
solicitor's  possession  until  his  death.  Some  years 
after  the  execution  of  the  demise  the  solicitor 
executed  a  legal  mortgage  in  fee  of  property  B. 
to  a  third  set  of  mortgagees  : — Held,  that  the 
demise  of  property  B.  was  voluntary,  and  was 
avoided  under  27  Eliz.  c.  4,  by  the  subsequent 
mortgage  in  fee.  Bark^Tj  In  re,  Jonei  v.  Bygott, 
Bygott  V.  Ilellard,  44  L.  J.,  Ch.  487  ;  23  W.  R.  944, 

Held,  also,  that  the  first  mortgagee  of  property 
A.  had  no  constructive  notice  of  the  demise  by 
reason  ol  the  fact  that  the  person  making  it 
was  his  solicitor  ;  and  that,  even  if  he  had  con- 
structive notice,  such  notice  would  not  alter  the 
voluntary  character  of  the  demise,  inasmuch  as 
notice  must  be  acted  upon  before  consideration 
can  arise  out  of  it.    Ih. 

A.  borrowed  8,000Z.  on  mortgage  from  his  soli- 
citor, B.  Of  this  money,  8007.  belonged  to  C, 
a  client  of  B.'s,  who  had  handed  it  to  B.  for  in- 
vestment. No  notice  was  ever  given  to  A.,  either 
by  B.  or  by  C,  that  the  800Z.  belonged  to  C. 
AEterwartls  A.  paid  off  the  8,000/.,  and  B.  shortly 
after  died  insolvent.  On  a  claim  made  by  C.  for 
the  800/.  against  A. : — Held,  that  as  C,  by  his 
negligence  in  not  giving  notice  of  his  claim  to 
A.,  had  enabled  A.  to  pay  back  the  whole  of 
the  mortgage  money  to  B.,.he  had  no  equity 
to  compel  A.  to  pay  part  of  the  money  over 
again ;  and  claim  refused.  Southampton's  {Lord^ 
Estate^  In  re,  Roper'' s  claim,  50  L.  J.,  Ch.  Ip5  ; 
43  L.  T.  625  ;  29  W.  R.  210. 

A.  deposited  deeds  with  his  confidential  soli- 
citor, with  a  memorandum  of  deposit  by  way  of 
equitable  mortgage  to  secure  the  repayment  of 
3,000/.  The  solicitor  handed  the  deeds  and 
memorandum  to  B.  as  security  for  2,000/., 
together  w^ith  a  memorandum  signed  by  himself 
that  the  2»000/.,  part  of  the  annexed  3,000/.  secu- 
rity, then  belonged  to  B.,  with  interest  at  5  per 
cent.  The  solicitor  afterwards  obtained  a  return 
of  the  deeds  from  B.,  upon  an  assurance  that  in 
lieu  thereof  others  of  equal  value  should  be 
deposited.  Other  deeds  were  subsequently  de- 
posited, which  proved  to  be  worthless.  The 
mortgage  of  3,000/.  was  paid  off  by  A.'6  repre- 
sentatives, and  the  genuine  deeds  were  given 
up  to  them  by  the  solicitor  without  the  memo- 
randum of  deposit.  No  notice  of  B.'s  security 
had  been  given  to  A.  B.  then  claimed  payment 
of  the  2,000/.  against  the  estate  of  A.,  upon  the 
ground  of  constructive  notice  to  A.  through  his 
confidential  solicitor  : — Held,  that  B.,  by  neg- 
lecting to  give  notice  to  A.  of  the  transfer  of 
the  mortgage,  and  by  giving  up  the  documents 
originally  deposited  with  him,  had  lost  any 
right  he  might  have  had  against  A.'s  estate. 
SmdJiampton's  (^Lord)  Estate,  In  re,  Allen  v, 
Southainpton  QLord),  Ban/afher's  claim,  16 
Ch.  D.  178  ;  50  L.  J.,  Ch.  218  ;  43  L.  T.  687  j 
29  W.  R.  231. 

Snifioiency  of— Hi8->tatement  at  to  Date  of 

Incumbrance.] — A  mortgagee  of  a  reversionary 
estate  gave  a  formal  notice  to  the  trustees  of  the 
estate,  whereby  he  referred  to  his  mortgage 
deed  by  an  erroneous  date,  but  otherwise  cor- 
rectly described  it : — Held,  that  the  notice  was 
sufficient  and  entitled  the  mortgage  to  priority 
after  a  prior  incumbrance  of  which  subsequent 
notice  had  been  given.  M'hitting stall  v.  King, 
46  L.  T,  520. 

Presumption  and  Imputation  of  Hotice.] — The 
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plaintifE  had  lent  money  to  a  solicitor  on  the 
eecaritj  of  the  deposit  of  title-deeds  of  land  in 
Middlesex,  with  a  letter  charging  the  land,  the 
legal  estate  in  which  was  outstanding.  '  The 
solicitor  afterwards,  by  way  of  security  for 
money  due  to  a  client,  made  a  mortgage  of  the 
land  to  the  client,  which  mortgage  was  r^s- 
tered  : — Held,  that  the  client  must  be  presumed 
to  have. had  notice  of  the  plaintiff's  charge, 
which,  therefore,  though  unregistered,  retained 

Eriority.  Bradley  v.  Riches,  9  Ch.  D.  189  ;  47 
,.  J.,  Ch.  811 ;  38  L.  T.  810  ;  26  W.  R.  810.  See 
also  Holland  v.  Hart,  6  L.  R.,  Ch.  678  ;  40  L.  J., 
Ch.  701  ;  25  L.  T.  191 ;  19  W.  R.  962. 

W.,  the  acting  trustee  of  a  marriage  settle- 
ment, advanced  2,000/.,  part  of  the  trust  funds, 
upon  mortgage  of  real  estate,  of  which  he  took  a 
conveyance  to  himself  and  his  co-trustee,  and 
obtained  possession  of  the  title-deeds.  C,  the 
mortgagor,  was  a  client  of  W..  who  was  a  soli- 
citor. Afterwards  W.  fraudulently  handed  over 
all  the  deeds  to  C.  C.  suppressed  the  mortgage 
deeds,  and  deposited  the  rest,  in  March,  1865, 
with  a  bank  to  secure  his  current  account.  The 
manager  of  the  bank  requiring  a  certificate  of 
title,  C.  referred  him  to  W.,  who  signed  a  certifi- 
cate, in  the  manager's  handwriting,  at  the  foot 
of  the  memorandum  of  deposit :  "  I  hereby 
certify  that  Mr.  C.  has  a  good  title  to  the  above 
properties,"  for  which  the  bank  paid  him  d  fee. 
In  1868  W.  became  bankrupt,  whereupon  the 
fact  of  the  deposit  with  the  bank  was  discovered 
bv  the  co-trustee  and  the  beneficiaries  ;  and  the 
bank  were  informed  of  the  trustee's  claim.  In 
1869  C.  died,  and  the  mortgage  deeds  could  not 
be  found.  In  1873  W.  died.  On  a  bill  by  the 
beneficiaries  and  surviving  trustee  of  the  settle- 
ment against  the  bank,  praying  for  a  declaration 
that  they  were  first  mortgagees,  and  for  delivery 
up  of  the  title-deeds  : — Held,  that  by  reason  of 
the  fraud  of  W.  notice  of  the  first  mortgage 
could  not  be  imputed  through  him  to  the  bank, 
and  that  the  bank  was  a  mortgagee  for  value 
without  notice  of  the  prior  mortgage.  Waldy 
V.  Gray,  20  L.  R.,  Eq.  238  ;  44  L.  J.,  Ch.,  394  ; 
32  L.  T.-531  ;  23  W.  R.  676. 

Decree  against  the  bank  for  foreclosure  simply, 
without  any  order  for  delivery  up  of  the  title- 
deeds,    lb. 

Held,  that  drafts  produced  from  the  proper 
custody,  and  bearing  indorsement  in  the  hand- 
writing of  W.,  shewing  that  the  deeds  were 
engrossed  from  them,  and  were  duly  executed 
and  stamped,  and  the  diary  of  a  deceased  clerk 
containing  entries  in  his  handwriting  made  in 
the  regular  course  of  his  business,  and  shewing 
that  he  had  drawn  the  drafts,  and  had  attended 
the  execution  and  stamping  of  the  deeds,  were 
good  secondary  evidence  of  the  mortgages.    lb, 

Becitals,  effect  of.]'In  1872  T.  mortgaged 
property  to  the  plaintiffs,  which  they  wished  to 
foreclose.  At  that  time  they  had  notice  only  of 
a  prior  mortgage  to  the  reversionary  society.  In 
1874  T.  filed  a  petition  for  the  liquidation  of  his 
affairs  by  arrangement,  and  his  step-daughter  P. 
then  produced,  for  the  first  time,  a  mortgage  of 
the  same  propert}''  dated  the  15th  August,  1871, 
to  secure  a  sum  of  money  lent  by  her  to  T.  in 
1864.  8be  proved  her  debt  in  the  liquidation, 
and  handed  her  security  to  the  trustee,  who 
claimed  to  have  it  paid  off.  The  deed  contained 
a  recital  that  T.  had  agreed  to  give  her  a  mort- 
gage, as  a  security  for  the  money  : — Held,  that 


the  deed  had  not  been  communicated  to  P.,  that 
it  was  voluntary  and  void  against  the  plaintiffs 
under  27  Eliz.  c.  4,  and  that,  though  the  recital 
would  have  worked  an  estoppel  against  tho 
mortgagor,  and  persons  simply  claiming  under 
him,  it  had  no  such  effect  against  the  plaintiffs, 
who  obtained  their  title  under  the  statute. 
Cracknall  v.  Jamon,  11  Ch.  D.  1  ;  40  L.  T.  640 ; 
27  W.  R.  861.  Affirming  48  L.  J.,  Ch.  168  ;  39 
L.  T.  31 ;  27  W.  R.  65. 

The  plaintiffs  sold  the  property  contained  in 
their  mortgage,  and  paid  the  reversionary  society 
not  only  what  was  due  to  them  as  prior  mort- 
gagees, but  also  a  sum  due  to  them  on  an  equit- 
able mortgage  of  other  property.  They  now 
claimed  to  consolidate  their  mortgage  with  the 
equitable  mortgage,  and  to  hold  the  deeds  of  tho 
latter  until  the  whole  amount  due  to  them  was 
paid  : — Held,  that  as  the  equitable  mortgage  was 
paid  with  money  which,  had  the  first  mortgagee 
not  claimed  the  right  to  consolidate,  would  have 
belonged  to  the  second  mortgagee,  it  was  in  fact 
paid  by  the  second  mortgagee,  who  by  the  fact 
of  such  payment  became  equitable  transferee, 
and  was  entitled  to  consolidate  that  mortgage 
with  his  mortgage  on  tho  latter  estate.    lb. 

Time  of  Delivering.] — An  officer  in  the  army 
retired  from  the  service  by  the  sale  of  his  com- 
mission. The  proceeds  of  the  sale  were  in  the 
hands  of  the  army  agents  on  the  7th  of  December, 
but  the  balance  payable  to  him  after  deduction 
of  his  regimental  debts,  was  not  transferable  to 
his  account  until  the  8th,  on  which  day  it  was  so 
transferred.  He  had  previously  to  the  sale 
charged  the  proceeds  of  his  commission  with 
various  sums  of  money  advanced  to  him.  One 
of  the  incumbrancers  left  a  notice  of  his  charge 
at  the  office  of  the  army  agents  at  half-past  five 
P.M.,  on  the  7th  instant,  after  business  hours, 
and  when  the  office  was  closed.  The  other 
incumbrancers  left  similar  notices  as  soon  as  the 
office  doors  were  open  next  morning  : — Held, 
that  all  the  notices  must  be  taken  to  have  been 
left  at  the  same  time,  and  therefore  the  priorities 
of  the  several  incumbrancers  depended  on  the 
dates  of  their  securities.  Calilher  v.  ForbeHy 
7  L.  R.,  Ch.  109  ;  41  L.  J.,  Ch.  56  ;  25  L.  T.  772 ; 
20  W.  R.  853. 

Delaying  Inquiry.] — The  assignee  in  insol- 
vency of  a  person  entitled  to  a  reversionary 
fund  vested  in  trustees,  one  of  whom  at  the 
time  of  the  insolvency  had  notice  of  a  prior 
assignment,  is  affected  with  notice  of  the  assign- 
ment, so  that  if  ho  delays  making  inquiry  until, 
through  changes  in  the  body  of  trustees,  none 
remain  who  have  notice  of  the  assignment,  want 
of  actual  notice  and  circumstances  of  subse- 
quent diligence  on  his  part  will  not  entitle  him 
to  the  fund  as  against  the  prior  assignee.  Bird 
V.  Blyili,  Bird  v.  Bird,  24  W.  R.  356. 

A.,  being  entitled  to  a  reversionary  fund  under 
a  will  -in  1844,  assigned  it  for  value  to  C,  who 
gave  notice  in  writing  of  the  assignment  to  the 
sole  trustee  of  the  will.  In  1848  C.  assigned  the 
reversion  to  L.,  who  gave  notice  of  his  assign- 
ment to  H.  and  R.,  two  of  the  then  trustees,  but 
not  to  the  remaining  trustee,  B.  In  1852,  A. 
became  insolvent.  The  official  assignee  in  whom 
his  property  vested  made  no  inquiry  of  either  H. 
or  of  R.  respecting  the  charges  on  the  fnnd,  and 
was  not  aware  of  the  assignment.  The  survivor 
J  of  H.  and  R.  died  in  1870.     The  fnnd  l^ing 
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adminiBtered  by  the  court,  and  having  become 
payable  in  1874,  an  order  was  made  upon  an  affi- 
davit by  B.  that  he  had  no  notice  of  any  charge 
except  the  insolvency,  and,  in  the  absence  of  L., 
who  had  no  notice  of  the  proceedings,  directing 
payment  to  the  official  assignee  : — Held,  that  the 
original  priorities  had  not  been  varied,  and  that 
the  fond  belonged  to  L.    Ih. 

Notice  to  Solioiton  of  Tnutees.] — The  plain- 
tiffs took  a  mortgage  of  a  reversionary  share  in  a 
testator's  estate,  and  gave  notice  of  the  incam- 
brance  to  a  firm  of  solicitors  who  were  acting  for 
the  trostees  and  executors  in  a  chancery  suit  to 
which  the  testator  had  been  a  party,  and  were 
employed  by  them  in  all  matters  relating  to 
the  testator's  estate,  in  which  professional 
assistance  was  required.  The  solicitors  wrote 
accepting  the  notice  on  behalf  of  the  trus- 
tees. A  member  of  the  firm  deposed  that 
at  the  close  of  a  meeting  held  at  his  office 
two  months  afterwards,  with  reference  to  the 
winding-up  of  the  chancery  suit,  and  lasting 
above  three  hours,  the  notice  was  read  to 
the  trustees.  Two  of  the  trustees  positively 
denied  this,  and  the  third  denied  all  recollec- 
tion of  it.  There  was  no  further  proof  of  their 
having  received  notice  of  it  until  after  notices  of 
other  incumbrances  had  been  duly  given  to 
them  : — Held,  by  the  Ctourt  of  Appeal,  that 
notice  to  the  solicitors  was  not  good  notice  to 
the  trustees.  Saffron  Walden  Second  Benefit 
Building  Society  v.  Bayner,  14  Ch.  D.  406  ;  49 
L.  J.,  Ch.  465  ;  43  L.  T.  3  ;  28  W.  R.  681— C.  A. 

Held,  that  the  solicitors  in  accepting  service 
of  the  notice  on  behalf  of  the  trustees  were  not 
guilty  of  a  misrepresentation  of  foct  for  which 
they  could  be  made  liable,  but  were  acting  under 
an  opinion  common  to  both  parties,  but  which 
was  erroneous  in  point  of  law,  that  their  employ- 
ment as  solicitors  enabled  them  effectually  to 
accept  service  of  the  notice.    Ih. 

Verbal.]— Held,  further,  that  evidence 

of  parol  notice  having  been  given  to  the  trus- 
tees in  the  course  of  conversation  at  the  end 
of  a  meeting  called  upon  other  business,  could 
not  be  relied  upon  as  fixing  the  trustees  with 
notice  in  opposition  to  their  denial  of  having 
received  it.    lb. 

Held,  therefore,  that  the  plaintiffs  must  be 
postponed  to  the  subsequent  incumbran eel's.    /  b. 

Hotioe  to  Hortgagee  through  his  Solicitor 
where  latter  is  Party  to  a  Fraud.] — The  rule 
that  notice  of  a  trust  through  his  solicitor  is  not 
imputed  to  a  mortgagee  where  the  solicitor  is  a 
party  to  a  fraud,  discussed.  A  trustee  (a  solicitor) 
used  trust  funds  in  purchasing  an  estate  which 
was  conveyed  to  his  brother,  and  afterwards 
acted  as  solicitor  for  his  brother,  the  mortgagor, 
in  raising  money  on  the  estate  by  legal  and 
afterwards  by  equitable  mortgages  : — Held,  that 
the  legal  mortgagee  had  priority  over  the 
cestuis  que  trustent.  for  that  the  fraud  of 
the  solicitor  ran  through  the  whole  transac- 
tion, and  prevented  the  imputation  of  notice. 
Cuve  V.  Care  or  Chaplin  v.  Ca/ce^  15  Ch.  D.  639  ; 
49  L.  J.,  Ch.  505  ;  42  L.  T.  730 ;  28  W.  R.  793. 

Held,  also,  that  the  claim  of  the  cestuis  que 
trustent  was  an  equitable  estate  of  the  same 
quality  as  the  estates  of  the  equitable  mort- 
gagees, and  had  priority  over  them  as  being 
prior  in  time.     lb. 


ITotioe   to   Hortgagor   or   his  Assigns.] — ^A 

mortgage  contained  a  power  of  sale,  with  a  pro- 
viso that  the  mortgaged  was  not  to  execute  the 
Eower  without  giving  notice  to  the  mortgagor  or 
is  assigns.  The  mortgagor  assigned  his  equity 
of  redemption  by  way  of  mortgage  to  a  second 
mortgagee  : — Held,  that  such  second  mortgagee 
was  entitled  to  receive  notice  of  the  first  mort- 
gagee's intention  to  exercise  his  power  of  sale, 
and  was  entitled  to  damages  from  him  for  de- 
fault in  giving  such  notice.  Hoole  v.  Smithy  17 
Ch.  D.  434  ;  60  L.  J.,  Ch.  576  ;  45  L.  T.  38  ;  29 
W.  R.  601. 


VIII.  RIGHTS  OF  MORTGAGORS  AND 
PERSONS  CLAIMING  THROUGH  THEM. 

Sniti  for  Bents  and  Possession  by  Hortgagor.] 
—By  the  Judicature  Act,  1873  (36  &  37  Vict.  c. 
66,  s.  25,  sub.-s.  5),  a  mortgagor  eyUitled  for  the 
time  being  to  tJie  possession  or  receipt  of  the 
rents  or  profits  of  anylaTid  as  to  ichicnno  notice 
of  his  intention  to  take  possession  or  to  enter 
into  tlie  receipt  of  the  rents  and  profits  thereof 
shall  have  been  given  by  th^  mortgagee^  may  sue 
for  such  possession^  or  for  the  recovery  of  such 
rents  or  profits ,  or  to  prevent  or  recover  damages 
in  respect  of  any  trespass  or  other  wrong  relative 
thereto^  in  his  otvn  Tiame  only,  unless  the  cause 
of  action  arises  upon  a  lease  or  other  contract 
made  by  him  jaintly  with  any  other  person. 

To  compel  Transferinstaadof  Be-conveyance.] 

— See  44  &  45  Vict.  c.  41,  s.  15  ;  amended  by  45 
&  46  Viet  c.  39,  s.  12. 

To  Inspect  Title-deeds.]— jSc;^'  44  &  45  Vict.  c. 
41,  8.  16. 

To  Lease  Land  if  in  Possession.] — See  44  & 
45  Vict.  c.  41,  s.  13. 

Notice  to  Quit  and  ]Qectment.J— The  defen- 
dant held,  as  tenant  from  year  to  year  to  the 
plaintiff,  two  distinct  holdings— one  at  a  rent  of 
63/.  and  the  other  of  21/. — the  gale  days  of  both 
being  the  same  :  the  plaintiff  granted  his  estate 
by  way  of  mortgage,  but  continued  in  possession 
and  receipt  of  the  rents,  and,  afterwards,  in  his 
rentbooks  consolidated  the  two  holdings  into 
one,  at  an  increased  bulk  rent  of  103/.,  which 
was  paid  by  the  defendant.  The  plaintiff  served 
notice  to  quit  in  his  own  name  alone  and 
brought  an  ejectment  in  his  own  name,  without 
joining  the  mortgagee  : — Held,  that  these  facts 
afforded  no  evidence  of  the  creation,  after  the 
mortgage,  of  a  new  tenancy,  so  as  to  estop  the 
defendant  from  shewing  that  the  plaintiff's  title 
had  passed  from  him  to  the  mortgagee.  Belmege 
V.  Mullins,  9  Ir.  R.,  C.  L.  209— Ex.  Ch. 

A  mortgagor  remaining  in  possession  after  the 
day  of  default  has  passed,  receiving  the  rents 
and  giving  receipts  in  his  own  name,  cannot, 
by  notice  to  quit  signed  by  himself  only,  deter- 
mine a  tenancy  which  existed  at  the  time  of  the 
execution  of  the  mortgage.  Miles  v.  Murphy. 
5  Ir.  R.,  C.  L.  382. 

A  mortgage  deed  containing  a  power  autho- 
rizing the  mortgagor  to  grant  leases  of  any  part 
of  the  mortgage  premises  that  might  be  "  out  of 
lease,"  provided  that  the  counterpart  should  be 
delivered  to  the  mortgagee,  does  not  enable  the 
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mortgagor  to  detennine  pre-existing  tenancies. 

A  notice  to  quit,  signed  by  the  mortgagor,  is 
sufficient  to  determine  a  tenancy  created  before 
the  mortgage,  when  the  tenant  knew  previously 
to  the  service  of  the  notice  that  the  mortgagor 
had  a  general  authority  from  the  mortgagee  to 
determine  tenancies.  Stacpoole  v.  Parkinson, 
8  Ir.  R.,  C.  L.  561. 

A  notice  to  quit,  signed  by  a  mortgagor  who 
had  a  general  authority  from  the  mortgagee  to 
determine  tenancies,  is  sufficient  to  determine  a 
tenancy  created  before  the  mortgage,  although 
the  notice  does  not  purport  on  the  face  of  it  to 
be  on  behalf  of  the  mortgagee.    lb. 

In  an  ejectment  by  a  mortgagee  against  a 
mortgagor,  to  recover  a  house,  he  gave  in  evi- 
dence the  mortgage  deed  (which  included  the 
house  and  some  other  property),  and  judgment 
in  ejectment  for  the  mortgaged  property  obtained 
in  1847  ;  and  shewed  that  a  paper  (suggested  to 
have  been  the  declaration  in  -ejectment),  was,  in 
that  year,  served  on  the  mortgagor,  and  that 
from  1847  the  mortgagor,  who  had  till  then 
been  in  possession  of  all  the  property,  only  held 
the  house  : — Held,  that  there  was  no  evidence  of 
possession  by  the  mortgagee,  or  of  the  creation 
of  a  new  tenancy  under  him  in  1847,  so  as  to 
prevent  the  operation  of  the  Statute  of  Limita- 
tions. Thorp  V.  Facey,  1  H.  &  R.  678  ;  35  L.  J., 
C.  P.  349  ;  12  Jur.,  N.  S.  741. 

Hortgagee  bound  by  Agreement  made  by 
Hortgagor.] — An  act  of  parliament  authorized 
lessees  of  mines  to  make  a  railroad  to  a  canal, 
through  the  intervening  lands,  on  making  com- 
pensation. The  lessees  entered  into  an  agree- 
ment with  a  mortgagor  in  possession  for  m^ing 
the  railroad,  and  paying  an  annual  rent.  The 
mortgagee  afterwards  entered  into  possession, 
and  received  the  rent  for  some  time : — Held, 
that  the  mortgagee  and  all  claiming  under  him 
were  bound  by  the  agreement.  Mold  v.  WTteat- 
croft,  27  Beav.  510. 

Leases  Granted  by  Hortgager.] — The  tenant 
of  a  mortgagor,  whose  tenancy  was  created 
after  the  mortgage,  and  has  never  been  recog- 
nized by  the  mortgagee,  cannot  maintain  trespass 
against  the  mortgagee  for  entering  and  distrain- 
ing on  the  lands  under  the  powers  of  the  mort- 
gage. Gibbs  V.  Oruikshank,  8  L.  R.,  C.  P.  454  ; 
42  L.  J-,  C.  P.  273  ;  28  L.  T.  735  ;  21  W.  R.  734. 

A  mortgagor  made  a  lease  of  part  of  the 
mortgaged  premises ;  the  mortgagee,  with  notice 
of  the  lease,  took  from  the  mortgagor  a  convey- 
ance of  the  equity  of  redemption,  in  such  a  way 
as  that,  instead  of  being  kept  distinct,  it  became 
united  with  the  interest  in  the  mortgage : — 
Held,  that  the  mortgagee  was  bound  by  the 
lease.  O'Loughlin  v.  Fitzgerald,  7  Ir.  R.,  Eq. 
483. 

A  mortgagor  of  leasehold  premises  g^nted  an 
underlease.  The  original  lease,  by  numerous 
mesne  assignments,  and  by  the  assignment  of  the 
equity  of  redemption  by  the  mortgagor,  became 
absolutely  vested  in  the  plaintiff  as  the  legal 
personal  representative  of  the  last  assignee : — 
Held,  first,  that  as  the  mortgagor  had  only  the 
equity  of  redemption  at  the  time  of  the  grant, 
the  underlease  operated  as  a  demise  by  estoppel 
only  between  the  parties  to  it ;  and  that,  as  the 
mortgagor  never  afterwards  acquired  any  legal 
interest  in  the  premises,  he  could  not  pass  any 


legal  interest  in  that  contract.  Doc  d.  Prior  v. 
Ongley,  10  C.  B.  25  ;  20  L.  J.,  C.  P.  26. 

Held,  secondly,  that  although  some  of  the 
mesne  assignments  were  made  subject  to  the 
underlease,  yet  any  possible  effect  of  this  circum- 
stance was  confined  to  the  parties  to  the  deeds, 
and  inasmuch  as  neither  the  defendant  nor  any 
person  through  whom  he  claimed,  or  with  whom 
he  had  any  legal  privity,  was  a  party  to  such 
assignments,  the  plaintiff  was  in  no  respect 
bound  or  affected  by  the  underlease.    lb. 

Held,  thirdly,  that  though  payment  of  rent  had 
been  made  in  accordance  with  the  terms  of  the 
underlease,  yet  by  such  payment  and  the  other 
circumstances  of  the  case,  a  tenancy  from  year  to 
year  only  had  been  created,  which  was  well 
determined  by  a  regular  notice  to  quit,  serveil 
upon  the  attorney  or  the  administratrix  of  the 
person  who  paid  rent  to  the  plaintiff,  and  under 
whom  the  defendant  claimed.    lb. 

Tenants.] — P.  and  F.  were  in  partnership  as 
brickmakers,  and  they  mortgaged  lands  which 
they  used  for  their  partnership  purposes,  and  of 
which  they  were  seised  as  tenants  in  common, 
and  also  each  of  them  separately  attorned  as 
tenants  to  the  mortgagees  in  respect  of  a  moiety 
of  the  property  which  was  in  their  joint  occupa- 
tion and  St  a  separate  rent.  Subsequently  the 
mortgagees  took  out  separate  distresses  against 
the  mortgagors  for  six  years'  rent  due  from  eadi 
for  his  one  equal  undivided  moiety  of  the 
premises,  and  they  seized  chattels  on  the  partner- 
ship premises.  The  mortgagors  became  bankrupt, 
and  the  receiver  in  the  bankruptcy  claimed  uie 
goods  as  against  the  mortgagees : — Held,  that 
the  mortgagees  having  in  both  cases  distrained 
on  goods  which  were  the  joint  partnership  pro- 
perty of  the  bankrupts,  had  exceeded  their 
rights,  and  that  they  could  not  distrain  on  goods 
in  which  the  tenant  and  another  person  had  an 
undivided  interest.  Parke,  Ex  parte,  Potter, 
In  re,  18  L.  R.,  Eq.  381  j  43  L.  f.,  Bk.  139  ;  30 
L.  T.  618  ;  22  W.  E.  768. 

Creation  of  Belation  of  Landlord  and  Tenant — 
Hotioe.] — A  mortgage  deed  by  which  a  messuage 
and  premises  were  conveyed  to  the  trustees  of  a 
building  society  to  securo  payment  by  the 
mortgagor  of  the  sums  payable  by  him  under 
the  rules  of  the  society  contained  a  provision 
that  in  case  of  default  in  such  payment,  then 
immediately  or  at  any  time  after  such  default 
should  have  been  made,  the  mortgagor  should 
and  would  hold  the  premises,  expressed  to  be 
thereby  conveyed,  as  yearly  tenant  to  the 
trustees  from  the  day  of  the  date  of  the  deed  at 
a  certain  yearly  rent,  and  that  the  trustees 
should  have  the  same  remedies  for  recovering 
the  rent  as  if  the  same  had  been  reserved  by  a 
common  lease.  Default  was  made  by  the  mort- 
gagor under  the  deed,  and  in  the  following  year 
the  trustees  distrained,  for  a  year's  rent,  the 
goods  of  the  plaintiff  which  were  upon  the 
premises.  No  notice  was  ever  given  to  the 
mortgagor  by  the  trustees  of  the  society  that 
they  intended  to  treat  him  as  tenant.  The 
plaintiff  brought  trover  for  the  goods  so  distrained 
against  the  trustees  : — Held,  that  the  trustees 
wero  not  entitled  to  treat  the  mortgagor  as  a 
tenant  until  they  had  given  him  notice  of  their 
intention  to  alter  the  relation  in  which  he  stood 
to  them,  from  that  of  mortgagor  and  mortgagee 
to  that  of  tenant  and  landlord ;  and  that  con- 
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sequently  the  distress  could  not  be  justified,  and 
the  plaintiff  was  entitled  to  recover.  Clowes  v. 
Mvghes,  5  L.  R.,  Ex.  160  ;  39  L.  J.,  Ex.  62 ;  22 
L.  T.  103  J  18  W.  R.  459. 

Diftraining.] — Where  a  lessor,  having  mort- 
gaged his  reversion,  is  permitted  by  the  mortgagee 
to  continue  in  the  receipt  of  the  rent  incident  to 
that  reversion,  he  during  such  permission  is 
pi-aesumptione  juris  authorized,  if  it  should 
become  necessary,  to  realize  the  rent  by  distress, 
and  to  distrain  for  it  in  the  mortgagee's  name  as 
his  bailiff.  Trent  v.  Hunt,  9  Ex.  14  ;  22  L.  J., 
Ex.  318  J  17  Jur.  899. 

A  mortgagor  in  possession  distrained  for  rent 
accruing  due  after  the  mortgage,  but  the  notice  of 
the  distress  described  the  rent  as  due  to  himself : 
— Held,  that  he  could  make  cognizance  as  the 
bailiff  of  the  mortgagee.    Jb. 

Injunction  by  Hortgagor  in  FoBsestion.] — A 

mortgagor  in  receipt  of  the  rents  and  profits  has 
a  sufScient  interest  to  enable  him  to  maintain 
an  action  for  an  injunction  to  restrain  an  injury 
done  to  the  mortgaged  property  without  joining 
the  mortgagee.  Fairchmgh  v.  Marshall^  4  Ex. 
D.  37  ;  48  L.  J.,  Ex.  146  ;  39  L.  T.  389  :  27  W.  R. 
11.5—0.  A. 

F.y  being  owner  of  copyhold  land,  covenanted 
with  S.  to  stand  seised  thereof  in  trust  for  him 
and  his  heirs,  subject  to  a  rent,  and  subject  to  a 
covenant  by  S.  not  to  use  any  building  erected 
thereon  as  a  beerhouse.  All  the  estate  of  S. 
vested  in  the  defendant.  F.  sold  the  land  to  the 
plaintiff,  B.  advancing  the  purchase-money,  and 
it  was  conveyed  to  B.  subject  to  a  proviso  for 
conveyance  to  the  plaintiff  upon  payment  by  him 
to  B.  of  the  amount  advanced.  The  defendant 
used  the  building  erected  upon  the  land  as  a  beer- 
house : — Held,  that  upon  the  general  principles 
of  equity,  the  plaintiff  was  entitled  to  restrain 
the  defendant  by  injunction  from  using  the 
building  for  that  purpose  without  joining  B. 
Ih. 

Hortgagor  in  Possession  after  Satisfaction— 
Legal  Estate — LimitationB,  Statute  of.] — When 
the  money  due  upon  a  mortgage  has  been  paid 
to  the  mortgagee,  but  no  reconveyance  has 
been  executed,  the  mortgagor  becomes  from  the 
date  of  such  payment  a  tenant  at  will  to  the 
mortgagee,  and  the  legal  estate  of  the  mortgagee 
is  extinguished  by  thirteen  years*  adverse  pos- 
session of  the  mortgagor.  Sands  to  Thompson, 
22  Ch.  D.  614 ;  52  L.  J.,  Ch.  406  ;  48  L.  T.  210  ; 
31  W.  R.  397. 

The  25th  section  of  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  27)  relates  to  express  trusts 
only,  and  does  not  apply  to  the  relation  between 
a  mortgagee  whose  mortgage  has  been  satisfied 
and  the  mortgagor,    Ih, 

Assignees.] — A.,  having  demised  land  to  a 
tenant  for  years,  mortgaged  it,  and  afterwards 
assigned  his  equity  of  redemption  to  the  defen- 
dant. The  defendant  paid  off  the  incumbrance, 
but,  before  a  transfer  was  executed,  distrained  in 
the  name  of  the  mortgagee  for  rent  in  arrear  : — 
Held,  that  he  had  the  same  implied  authority  to 
do  so  as  a  mortgagor  in  possession.  ^tU  v. 
Finch,  13  C.  B.,  N.  S.  661 ;  32  L.  J.,  C.  P.  117  ; 
9  Jur.,  N.  S.  333  ;  7  L.  T.  747. 

If  a  mortgagor  of  lands,  who  retains  only  an 
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equity  of  redemption,  leases  by  deed,  and  after- 
wards assigns  his  interest  in  the  land  by  words 
large  enough  to  convey  a  legal  estate,  the  assignee 
may,  as  assignee  of  the  reversion,  sue  the  tenant 
for  waste  in  breach  of  the  covenant  in  the  lease, 
for  the  tenant  is  estopped  from  denying  that  his 
lessor  had  a  legal  reversion  capable  of  being 
assigned.  Cuthbcrtson  v.  Irving,  4  H.  &  N.  742 ; 
28  L.  J.,  Ex.  306  ;  5  Jur.,  N.  S.  740.  Affirmed 
on  appeal,  6  H.  &  N»136  ;  29  L.  J.,  Ex.  485  ;  6 
Jur.,  N.  S.  1211  ;  3  L.  T.  335  :  8  W.  R.  704  — 
Ex.  Ch. 

The  assignee  of  a  mortgagor  who  has  let  a 
tenant  into  possession  after  the  mortgage  can  sue 
such  tenant  for  use  and  occupation,  notwith- 
standing notice  from  the  mortgagee  to  pay  rent. 
Hickman  v.  Machin,  4  H.  &  N.  716  :  28  L.  J.. 
Ex.  310  ;  5  Jur.,  N.  S.  576. 

Belief  against  TTnconscionable  Bargain.]— A 

married  woman  and  her  brothers,  persons  in  a 
humble  position,  being  entitled  in  reversion  ex- 
pectant on  the  deatt  of  a  tenant  for  life,  to  a  sum 
of  1,500Z.  charged  on  land,  purported  to  mort- 
gage this  interest  to  B.  as  security  for  500/. 
though  250/.  only  was  actually  advanced.    B. 
subsequently  advanced  150/.  more,  for  which  a 
further  charge  for  300/.  on  the  same  reversionary 
interest  was  taken  as  security.    This  deed  of 
further  charge  contained  recitals  and  clauses  to 
the  effect  that  the  nature  of  the  transaction  was 
perfectly  understood  by  the  borrower,  and  that 
the  difference  between  the  sums  actually  ad- 
vanced and  the  sums  expressed  to  be  secured, 
was  considered  reasonable  remuneration  for  the 
delay  that  must  occur  before    repayment,  on 
account  of  the  age  of  the  tenant  for  life.    The 
securities  were  prepared  by  B.'s  solicitor,  acting 
for  all  parties,  and  the  borrowers  had  no  inde- 
pendent advice.    Only  one  year's  interest  waa 
ever  paid.    On  the  death  of  the  t«nant  for  life 
the  1,500/.  was  paid  into  court,  and  upon  a 
petition  by  the  reversioners  to  set  aside  these 
securities  on  the  ground  of  fraud,  and  for  pay- 
ment out  of  the  fund  :— Held,  that  the  mortgage 
and  further  charge  could  stand  as  security  only 
for  the  sums  actually  advanced,  with  six  years* 
arrears  of  interest  only.    Slater's  Trusts,  In  re, 
11  Ch.  D.  227  ;  40  L.  J.,  Ch.  473  ;  40  L.  T.  184 
27  W.  R.  448. 

Scmble,  the  court  will,  upon  petition  for  pay- 
ment out  of  court,  hear  and  decide  questions  of 
this  nature  without  directing  the  issue  of  a  writ. 
Ih, 

A  man  twenty-six  years  of  age,  and  entitled  to 
a  reversion  of  600/.,  applied  to  a  money-lender, 
who  advanced  him  85/.  on  a  mortgage  of  the 
reversion  for  100/.,  with  a  provision  that  if 
default  should  be  made,  the  100/.  should  bear 
interest  at  five  per  cent,  per  month.  Twelve 
years  after,  the  reversion  fell  into  possession  and 
a  decree  was  made  for  redemption  on  payment 
of  the  sum  borrowed  and  interest  at  five  per 
cent.  Beynon  v.  Cook,  10  L.  R.,  Ch.  389 :  32 
L.  T.  353  ;  23  W.  R.  531. 

Proof  and  establishment  of  Title  of  Hort- 
gagor. ]--A  mortgagor  who  has  taken  out  letters 
of  administration  which  were  necessary  to  perfect 
the  title  to  the  mortgaged  property,  is  not  there- 
fore entitled  to  be  paid  out  of  the  mortgaged 
property  the  expenses  of  so  doing.  Saunders  v. 
Dvnman,  7  Ch.  D.  825 ;  47  L.  J.,  Ch.  338  :  38 
L.  T.  416  ;  26  W.  R.  397. 
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SzpMiSM  Chargeable  on  Snipliu.]— A  husband 
and  wife  mortg^ed  a  reversionary  interest  be- 
longing^ to  the  wife.  The  husband  afterwards 
executed  a  creditors'  deed,  by  which  any  surplus 
which  remained  after  payment  of  fads  creditors 
belonged  to  him.  After  the  death  of  the  wife  the 
interest  fell  into  possession ;  and  the  husband, 
at  the  request  and  cost  of  the  trustees  of  the 
creditors'  deed,  who  expected  a  surplus,  took  out 
administration  to  his  wife. .  On  the  death  of  the 
husband  his  administratrix  incurred  other  ex- 
penses in  perfecting  her  title  to  the  mortgaged 
property : — Held,  that  the  costs  of  taking  out 
administration  were  only  incident  to  and  not  a 
charge  on  the  fund,  and  could  not  be  paid  out  of 
it  as  against  the  mortgagee.    lb, 

A  mortgagor  having  an  equity  of  redemption, 
or  an  ultimate  interest  in  a  fund  by  the  per- 
formance of  some  condition  without  which  he 
cannot  get  at  it,  does  not  by  that  condition  create 
a  charge  in  his  own  favour  as  against  his  mort- 
gagee.   Jb. 

Bight  to  Bower— Satlflfaetion  of.]— A  lessee  of 
land  for  ninety-nine  years  created  a  mortgage 
term  which  ultimately  became  vested  in  a  trustee 
for  a  mortgagee,  and  subsequently  acquired  the 
fee.  He  afterwards  became  bankrupt.  In  pur- 
suance of  an  agreement  between  bis  assignees, 
himself,  and  the  mortgagee,  a  deed  was  executed 
by  which  the  mortgagee  released  the  mortgage 
debt,  and  the  fee  simple  was  conveyed  to  the 
mortgagee  freed  and  discharged  from  all  equity 
of  redemption.  It  was  jntended  that  the  wife  of 
the  mortgagor,  who  was  married  in  1832,  should 
join  in  the  deed  for  the  purpose  of  releasing  her 
dower,  but  she  refused  to  execute  it,  and  after 
liis  death  she  filed  a  bill  to  inforce  her  right  to 
dower  : — Held,  that  the  mortgage  debt  was  not 
extinguished,  and  that  the  term  was  not  satisfied 
within  the  Satisfied  Terms  Act  (8  &  9  Vict.  c.  1 12), 
s.  2,  and  that  the  term  afforded  the  purchaser 
protection  against  the  right  of  dower.  Andernon 
V.  Pignct,  8  L.  R.,  Ch.  180  ;  42  L.  J.,  Ch.  310  ; 
27  L.  T.  740  ;  21  W.  R.  150.  Affirming  11  L.  R., 
Eq.  329  ;  40  L.  J.,  Ch.  199 ;  23  L.  T.  793  ;  19 
W.  R.  807. 

Suit  to  let  aiide  Beleaee  of  Equity  of  Redemp- 
tion— Kierepreientatlon — Onus   Probandi.  ] — In 

a  suit  by  the  respondent  (lately  an  insolvent)  to 
set  aside  on  the  gi'ound  of  misrepresentation  or 
mutual  mistake  a  release  by  the  official  assignee 
of  the  respondent's  equity  of  redemption  of  a 
certain  mortgage,  for  accounts  against  the  ap- 
pellants, the  mortgagees,  and  in  effect  to  have 
the  benefit  of  a  subsequent  resale  by  the  releasee's 

Eurchaser,  it  appeared  that  the  official  assignee 
ad  in  the  release  admitted  the  truth  of  the 
representations  made  to  him,  and  that  the  re- 
spondent had  thereafter  taken  a  conveyance  from 
him  of  all  the  estate  vested  in  him  under  the 
insolvency : — Held,  that  the  onus  was  upon  the 
respondent,  who  was  prim&  facie  bound  by  the 
admissions  under  seal  of  his  vendor  to  prove 
the  falsehood  of  the  representations,  and  not  upon 
the  appellants  to  establish  their  truth.  JVrZ- 
bourne  Banking  Corporation  v.  Brimgham^  7 
App.  Cas.  307  ;  51  L.  J.,  P.  C.'65 ;  46  L.  T.  603  ; 
30  W.  R.  925— P.  C. 

Held,  further,  that  where  a  mortgagor  in 
consideration  of  the  mortgage  debt  releases  the 
equity  of  redemption  to  the  mortgagee,  the 
parties  should  be  regarded,  until  the  contrary  is 


shewn  by  the  party  impeaching  the  deed,  as  on 
the  ordinary  footing  of  vendor  and'  purchaser. 
Knight  v.  Majoribanks  (2  M«ic.  k  G.  10)  approved. 
If  such  release  is  voidable,  an  equity  to  set  it 
aside  is  an  equitable  interest  in  the  property  to 
which  it  relates,  and  therefore  in  this  case  is  part 
of  the  estate  vested  in  the  official  assignee.  The 
respondent  under  his  conveyance  from  the 
official  assignee,  obtained  a  locus  standi  to  main- 
tain this  suit.    lb. 

Sale  by  Mortgagee — Occupation  Bent]  —  A 
mortgagee  in  possession  sold  the  property  under 
his  power  of  sale,  a  day  being  fixed  for  the  com- 
pletion of  the  sale  and  for  letting  the  purchaser 
into  possession.  At  the  request  of  the  purchaser 
the  mortgagee  let  him  into  possession  four 
months  before  the  appointed  day,  but  did  not 
require  him  to  pay  any  rent : — Held,  in  an  action 
by  the  mortgagor  for  ascertaining  the  amount  of 
the  balance  due  to  him,  that  the  mortgagee 
could  not  be  charged  with  an  occupation  rent  for 
the  interval  during  which  the  purchaser  had  been 
in  possession  before  the  appointed  day.  Whether 
in  such  a  case  the  mortgagee  might  be  charged 
with  wilful  default  in  not  requiring  a  rent  from 
the  purchaser,  quaere.  tShej^ard  v.  Jone*^  21 
Ch.  B.  469  ;  47  L.  T.  604  ;  31  W.  R.  308— 
C.  A. 

• 
Conveyancing  Act,  1881 — Bight  of  Kortgagor 

to  call  for  an  Aisignment  to  a  Hominee.] — If 

there  are  first  and  subsequent  mortgagees  of  the 
same  estate,  the  mortgagor  cannot  require  the 
first  mortgagee  to  assign  the  debt  and  property 
to  a  nominee  of  his  own,  under  the  15th  section 
of  the  Conveyancing  Act,  1881,  without  the  con- 
sent of  the  puisne  mortgagee.  The  "  mortgagor 
entitled  to  redeem"  in  that  section  means  a 
mortgagor,  or  person  claiming  under  the  mort- 
gagor, who  has  a  right  to  require  a  reconveyance 
from  the  mortgagee ;  and  no  other  person  can 
take  advantage  of  that  section.  Teevan  v.  Smith, 
20  Ch.  D.  724  ;  51  L.  J.,  Ch.  621 ;  47  L.  T.  208  ; 
30  W.  R.  716— C.  A. 

Sale  mnBt  be  on  Terms  of  Faying  off.] — 

Where  one  tenant  in  common  has  mortgaged  his 
interest  in  the  property  to  another  tenant  in 
common,  the  mortgagor  cannot  inforce  a  sale  of 
the  property  against  the  will  of  the  mortgagee, 
except  on  the  terms  of  paying  off  the  mortgage, 
and  this  rule  is  unaffected  by  sub-s.  2  of  s.  25  of 
the  Conveyancing  and  Law  of  Property  Act, 
1881.  Gibbs  v.  llaydon,  47  L.  T.  184  ;  30  W.  K. 
726. 


Order  for  Sale  free  from  Incnmbrance.]- 


Under  8.  5  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  an  order  for  the  sale  of  laud 
free  from  an  incumbrance  (the  incumbrancer  not 
being  a  party  to  the  action)  should  follow  the 
words  of  the  act,  which  are  to  be  interpreted 
strictly,  and  after  directing  payment  into  court 
of  the  purchase-money,  and  setting  apart  a  suffi- 
cient amount  to  meet  the  claims  of  the  incum- 
brancer, proceed  to  declare  that  thereupon  any 
person  interested  should  be  at  liberty  to  apply  in 
chambers  for  a  declaration  that  the  land  is  free 
from  the  incumbrance.  Dickin  v.  Bickin,  30 
W.  R.  887. 


Bireotlon  m  to  Kode  of  Sale.] — Where  a 


real  estate,  forming  part  of  an  estate  which  is 
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being  administered  by  the  court,  is  charged  with 
an  annuity,  upon  further  consideration  the  court 
will  not,  under  the  Conveyancing  and  Law  of  ^ , 
Property  Act,  1881,  s.  5,  direct  the  property  to 
be  sold  free  from  the  annuity,  but  will  direct  an 
application  in  chambers  as  to  the  mode  of  sale. 
Patching  v.  Bull,  46  L.  T.  227  ;  30  W.  B. 
244. 

Where  Kortgagee  Specnlatei  with  Property.] 
— Where  a  mortgagee  enters  into  possession  oi 
mortgaged  property  with  a  view  to  a  sale  of  it, 
he  is  bound  to  act  with  the  same  care  and  pru- 
dence, and  to  use  every  effort  which  a  prudent 
man  should  use,  to  have  the  sale  conductcKl  under 
circumstances  of  the  greatest  advantage.  Mar- 
riott v.  ATtch4)r  Reversionary  Company,  2  Giff. 
467  ;  30  L.  J.,  Ch.  122  ;  7  Jur.,  N.  S.  155  ;  3  L.  T. 
638.  Affirmed,  3  De  G.,  F.  &  J.  177  ;  30  L.  J., 
Ch.  571 ;  7  Jur.,  N.  S.  713  ;  4  L.  T.  590. 

If  a  mortgagee  takes  possession  of  mortgaged 
property,  and  uses  it  for  the  purposes  of  specula- 
tion or  adventure,  and  the  speculation  or  ad- 
venture results  in  a  loss,  the  mortgagee  must 
himself  bear  such  loss.    Ih, 

To  compel  Kortgagee  to  restore  Fremiies 
in  their  Entirety.] — ^A  mortgagee  who  holds 
property  in  pledge  is  responsible  for  it  in  its 
integritv.  Hood  v.  Eas^n,  2  Giff.  692  ;  2  Jur., 
N.  S.  729. 

If  a  mortgagee  so  deals  with  the  mortgaged 
estate  as  to  render  it  impossible  for  him  to  restore 
it  on  full  payment,  a  court  of  equity  will  prevent 
him  suing  at  law  to  recover  the  mortgage  money. 
Palmer  v.  Hendrie,  27  Beav.  349. 

For  an  Aooount  of  Bent  and  Proflti.]  —  A 
mortgagee  who  takes  possession  of  the  mortgaged 
estate  is  bound  to  render  an  account  of  rents  and 
profits  received,  and  is  also  liable  for  all  which 
he  might  have  received  but  for  his  wilful  default ; 
but  where  persons,  who  though  in  fact  mort- 
gagees, enter  into  possession  of  the  rents  and 
profits  in  another  character,  they  cannot  be 
subjected  to  that  special  liability.  Their  receipt 
of  the  rents  and  profits  in  the  particular  character 
of  mortgagees  in  possession  must  be  distinctly 
established.  Parkinson  v.  Hanlyury,  2  L.  R., 
H.  L.  1  ;  36  L.  J.,  Ch.  292 ;  16  L.  T.  243  ;  15 
W.  R.  642. 

A  person  who,  under  a  mortgage,  becomes 
possessed  of  a  property  supposing  himself  to  be 
its  purchaser,  if  it  afterwards  appears  that  he  is 
not  validly  clothed  with  that  character,  but  only 
holds  a  lien  on  the  property  in  virtue  of  the 
money  advanced  by  him  on  the  supposed  pur- 
chase, cannot,  therefore,  be  so  treated  as  to  make 
him  liable  to  render  accounts  as  an  ordinary 
mortgagee  in  possession.  It  is  essential  to 
the  creation  of  such  a  liability  that  he  should 
have  known  he  was  in  possession  as  mortgagee. 
IK 

A  mortgagee  is  entitled  to  be  allowed,  in  ac- 
count against  the  mortgagor,  all  expenses  pro- 
perly incurred  for  the  recovery  of  the  mortgage 
money.    Ellison  v.  Wright,  3  Russ.  468. 

If  a  mortgagee  uses  timber  on  the  mortgaged 
premises,  which  has  been  furnished  to  the  mort- 
gagor, but  not  paid  for,  he  will  be  liable,  though 
he  is  afterwards  evicted.  Williavts  t.  Shaw,  1 
Esp.  93. 

A  mortgagee  of  leaseholds  may  take  possession, 
even  when  there  is  no  arrear  of  interest  due, 


under  circumstances  which  may  not  render  him 
liable  to  account  with  annual  rests,  as  when  he 
enters  in  order  to  prevent  a  forfeiture  for  non- 
payment of  ground  rent  or  for  non-assurance. 
Patch  V.  Wild,  30  Beav.  99  ;  7  Jur.,  N.  S.  1181  ; 
9  W.  R.  844. 

A.  mortgagee  in  possession  of  a  business  is  ac- 
countable not  only  for  what  he  has  received,  but 
for  what  he  might  or  ought  to  have  received. 
Chaplin  v.  Young,  33  Beav.  330. 

Kortgagee  in  FoMOSsion — ^Who  ii.] — ^A  mort- 
gagee, who  went  into  possession  under  a  contract 
between  himself  and  his  mortgagor  miade  sub- 
sequently to  the  mortgage,  is  liable  to  be  ohai*ged 
as  a  mortgagee  in  possession.  WKirdey,  In  re,  7 
It.  R.,  Eq.  467. 

The  mortgagees  of  land,  consisting  of  copses 
and  of  a  farm  which  was  let  without  the  shoot- 
ing or  the  timber,  gave  notice  to  the  tenant  of 
the  farm  to  pay  the  rent  to  the  mortgagees,  and 
afterwards  moved  to  restrain  the  mortgagors 
from  cutting  the  timber : — Held,  that  though 
the  mortgagees  had  become  mortgagees  in  posses- 
sion of  the  farm,  they  had  not  become  mort- 
gagees in  possession  of  the  shooting,  the  copses, 
or  the  timber,  so  as  to  be  liable  to  account  for 
default.  Simmins  v.  Shirley,  6  Ch.  D.  173  ;  46 
L.  J.,  Ch.  875  ;  37  L.  T.  121 ;  26  W.  R.  25. 

**  Wilful  Befanlt.'*] — In  an  action  for  account 
by  a  mortgagor  against  a  mortgagee  in  possession 
who  has  sold,  the  mortgagor  is  entitled  to  an 
account  of  the  proceeds  of  sale  received  by 
the  mortgagee  ©r  by  his  order  or  for  his  use, 
"or  which  without  his  wilful  default  might  have 
been  so  received  ; "  although  wilful  default  maj"^ 
not  have  been  charged  in  the  pleadings  and 
proved  at  the  trial ;  but  such  an  account  does 
not  entitle  the  mortgagor  to  question  the  pro- 
priety of  the  sale  or  the  adequacy  of  the  amount 
for  which  the  property  has  been  sold.  Mayer  v. 
Murray,  8  Ch.  D.  424 ;  47  L.  J.,  Ch.  605  ;  26  W. 
R.  690. 

Just  AUowanoei— What  are.] — In  taking  the 
accounts  under  the  decree  in  a  redemption  action 
against  a  mortgagee  in  possession,  the  mortgagee 
is  entitled  to  necessary  repairs,  under  the  head 
of   **  just  allowances ; "  but,  to  entitle  hiija  to 

Eermanent  improvements,  or  substantial  repaira, 
e  must  make  out  a  case  for  them  at  the  trial. 
Tipton  Green  Colliery  Company  v.  Tipton  Moat 
Colliery  Company,  7  Ch.  D.  192  ;  47  L.  J.,  Ch. 
152  ;  26  W.  R.  348. 

Under  an  order  made  in  a  redemption  action 
directing  an  account  of  what  was  due  on  a 
mortgage  for  principal  and  interest,  the  mort- 
gagees held  entitled  to  be  allowed  under  the 
head  of  "just  allowances,"  expenses  incurred 
by  them  in  taking  and  holding  possession  of 
mortgaged  property  (a  ship),  advertising  for 
sale,  and  effecting  insurances.  Wilkes  v.  Sau nion , 
7  Ch.  D.  188  ;  47  L.  J.,  Ch.  150. 

Stipulation  as  to  Annual  Allowance— Validity 
of.] — ^A  mortgage  deed  contained  a  proviso  for 
redemption  on  payment  of  the  debt,  which  was 
a  sum  advanced  to  redeem  the  lands  from  evic- 
tion, and  also  contained  a  stipulation  that  the 
sum  of  IQOl.  a  year  was  to  be  allowed  to  the 
mortgagee,  who  had  an  immediate  right  to  go 
into  possession,  for  his  trouble  in  managing  the 
lands  of  which  he  should  be  in  possession  ;  the 
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mortgagee  went  into  possession  on  the  execution 
of  the  mortgage,  and,  in  a  redemption  suit : — 
Held,  that  the  stipolation  for  100/.  a  year  was 
Toid,  and  the  court  refused  to  allow  the  mort- 
gagee credit  for  it  in  taking  the  account. 
Comyns  V.  CotnynSf  5  Ir.  R.,  Eq.  583. 

Laohei — ^Aoeoimtf,  dazing  what  Period  di- 
reeted.j — A  mortgagee  of  an  equitable  life  in- 
terest in  leaseholds  was  put  in  receipt  of  the 
rents  during  the  mortgagor's  lifetime,  by  order 
of  the  court,  in  an  aidministration  suit.  The 
mortgagor  disappeared,  and  was  absent  more 
than  seven  years,  the  mortgagee  remaining  in 
possession.  The  court  having  assumed  that  the 
mortgagor  must  be  presumed  to  be  dead,  and 
that  on  the  facts  her  death  must  be  taken  to 
have  happened  shortly  after  her  disappearance  : 
— Held,  that  the  mortgagee  occupied  no  fiduciary 
position  towards  the  persons  entitled  in  re- 
mainder ;  but  that  the  remaindermen  had  been 
guilty  of  no  laches  in  not  disturbing  the  mort- 
gagee's possession  before  the  end  of  the  seven 
years,  and  that,  therefore  (in  analogy  to  the 
legal  remedy),  an  account  of  the  rents  received 
should  be  directed  for  the  period  of  six  years 
from  the  presentation  of  the  remaindermen's 
petition  claiming  an  account,  and  not  merely 
from  the  presentation  of  the  petition.  Hick- 
man V.  Upnall,  4  Ch.  D.  144  ;  46  L.  J.,  Ch.  245  ; 
35  L.  T.  919 ;  25  W.  R.  176— C.  A.  Varying 
2  Ch.  D.  617  ;  24  W.  R.  694. 

Aeeoimti  in  Foreclosure  Aotioni.] — See  post  ^ 

FORECLOSUSE. 

• 

Bight  to  Baconveyanee.] — Every  mortgagor 
has  the  right  to  have  a  reconveyance  of  the 
mortgaged  property  upon  payment  of  the  money 
due  upon  the  mortgage,  and  the  mortgagee  is 
charged  with  the  duty  of  making  such  reconvey- 
ance upon  such  payment  being  made.  Walker 
v.  Jones,  1  L.  R.,  P.  C.  50 ;  35  L.  J.,  P.  C.  30; 
12  Jur.,  N.  8.  381 ;  14  L.  T.  686  ;  14  W.  R.  484. 

Where,  therefore,  a  mortgagee  having,  besides 
the  property  mortgaged,  certain  promissory  notes 
made  by  the  mortgagor  as  collateral  security  for 
his  debt,  transferred  the  mortgage  without  as- 
signing the  collateral  securities : — Held,  not  en- 
titled so  to  sever  the  debt  from  the  security.   lb. 

A  mortgagee  cannot  be  compelled  to  place 
another  person  in  his  stead  as  mortgagee,  and  he 
may  therefore  refuse  to  convey  the  mortgaged 
premises  to  any  person  who  should  become  mort- 
gagee by  that  conveyance.  In  the  absence  of 
contract,  he  can  only  be  called  upon  to  reconvey 
to  the  mortgagor  or  his  assignee.  Colyer  v. 
Colyer,  9  L.  T.  214  ;  11  W.  R.  587,  1051— L.  J. 

A  court  of  commoji  law  has  no  power  to  com- 
pel a  reconveyance  of  a  mortgaged  estate  after 
payment  of  the  mortgage  debt,  interest,  and 
costs.     Oorely  v.  Oorely,  1  H.  &  K.  144. 


On  Payment  of  Principal  and  Costs  — 


7  Geo.  2,  c.  20,  s.  1.1— Where  an  action  is  brought 
on  the  covenant  for  payment  in  the  mortgage 
deed,  the  case  is  within  the  act,  and  an  order 
may  be  made  for  the  delivery  up  of  deeds. 
Smeeton  v.  Collier,  5  D.  &  L.  184  ;  1  Ex.  457 ; 
17  L.  J.,  a  P.  57. 
The  order  may  be  made  at  chambers.  lb. 
Where  a  mortgagee,  by  notice  to  the  mort- 
gagor, under  7  Geo.  2,  c.  20,  s.  3,  seeks  to  deprive 
Uie  latter  of  taking  advantage  of  an  application 


to  a  court  of  common  law,  such  notice  should 
contain  sufficient  to  enable  the  court  to  form  an 
opinion  as  to  the  nature  of  the  objection  upon 
which  the  right  to  redeem  is  disputed,  and 
whether  or  not  a  case  for  the  exercise  of  its 
jurisdiction  exists.  Doe  d.  Harrison  v.  Louch, 
6  D.  &  L.  270  ;  18  L.  J.,  Q.  B.  278 ;  14  Jur. 
853. 

If  such  a  notice  contains  a  mere  statement 
that  the  mortgagee  insists  that  the  mortgagor 
has  no  right  to  redeem,  by  reason  of  the  mort- 
gaged premises  being  chargeable  with  other 
principal  sums  than  those  appearing  on  the  face 
of  the  mortgaged  deed,  or  admitted  by  the  mort- 
gagor to  be  due,  it  is  insufficient.     lb. 

To  a  rule  calling  upon  the  mortgagee  to  shew 
cause  why,  upon  payment  of  principal  and 
interest,  he  should  not  reconvey  the  mortgaged 
premises,  and  deliver  up  the  deeds,  it  is  an 
answer  that  the  mortgagee  has  delivered  a 
notice  in  writing,  that  he  disputes  the  right  of 
the  mortgagor  to  redeem,  although  the  delivery 
of  such  notice  has  been  made  since  the  rule  was 
obtained.    Filbee  v.  HopkiTU,  6  D.  &  L.  264. 

The  7  Geo.  2,  c.  20,  s.  1,  applies  only  to  cases 
in  which  the  mortgagee  is  not  in  possession,  and 
in  which  he  has  not  attempted  to  exercise  the 
right  of  sale.  Sutton  v.  Rawlings,  3  Ex.  407  ;  6 
D.  &  L.  673  ;  18  L.  J.,  Ex.  249. 

Therefore,  where  a  mortgagee,  in  pursuance  of 
a  power  of  sale,  attempted  to  dispose  of  the  pro- 
perty, but  without  success,  the  court  refused  to 
compel  him  to  reconvey  the  premises  and  deliver 
up  the  deeds,  except  on  payment  of  the  costs  of 
the  abortive  attempt  at  sale,  and  of  shewing 
cause  against  the  rule.    lb. 

A  first  mortgagee  brought  an  action  on  the 
covenant  in  the  mortgage  deed,  having  received 
a  notice  from  a  second  mortgagee  not  to  deliver 
up  the  deeds.  The  mortgagor  applied  to  the 
court  to  compel  the  plaintiff,  under  the  7  Geo. 
2,  c.  20,  to  reconvey  the  premises  upon  payment 
of  the  principal,  interest  and  costs ;  and  the 
court  held  it  to  be  a  case  within  the  statute, 
and  made  the  order.  Dixon  v.  Wig  ram,  2  C.  & 
J.  613. 

A  mortgagor,  in  order  to  entitle  himself  to  the 
benefit,  in  a  court  of  law,  of  the  7  Geo.  2,  a  20, 
s.  1,  must  become  a  defendant  in  the  action  of 
ejectment.  Where  he  is  not  such  defendant  the 
court  will  not  interfere.  Doe  d.  Hurst  v.  Clifton, 
4  A.  &  E.  814  ;  2  H.  &  W.  285. 

On  an  application  to  stay  proceedings  in  an 
action  on  a  bond  securing  the  principal  and  in- 
terest payable  on  a  mortgage,  if  the  mortgagee 
seeks  to  obtain  interest  for  the  interval  between 
granting  the  rule  and  the  actual  payment  of  the 
princip^  into  his  hands,  he  must  make  his  claim 
to  it  at  the  time  of  discussing  the  rule,  for  he 
cannot  afterwards  sustain  it.  Jordan  v.  Choums, 
8  D.  P.  C.  709. 

Losi  of  Title-deedi — Bond  of  Indenmity.]— 
Upon  a  bill  of  foreclosure,  the  mortgagee  having 
been  robbed  of  the  title-deeds,  payment  of  the 
mortgage  money  within  a  limited  time  was  de- 
creed ;  and  on  payment  of  the  same  a  reconvey- 
ance was  directed,  with  a  bond  of  indemnity. 
Shelmardine  v.  Harrap,  6  Madd.  39. 


Oostf.] — In  taxing  costs  under  7  Geo.  2, 


c.  20,  in  an  ejectment  by  a  mortgagee  for  the 
recovery  of  the  mortgaged  premises,  costs  are  to 
be  allowed  as  between  party  and  party,  and  not 
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as  between  attorney  aiid  client.  Doe  d.  Capps 
T.  Qipptt,  5  D.  P.  C.  134  ;  3  Bing.  N.  C.  768  ;  4 
Scott,  468 ;  3  Hodges,  186  ;  1  Jur.  357. 

In  ejectment  by  a  mortgagee,  the  court,  or  a 
jadge,  can  include  as  a  condition  of  an  order  for 
a  stay  of  proceedings,  the  payment  of  the  costs 
of  an  abortive  attempt  at  a  sale  under  a  power. 
Dowle  V.  Neale,  10  W.  R.  627. 

After  a  reconveyance  by  a  mortgagee  to  the. 
mortgagor,  the  attorney  of  the  mortgagee  cannot 
retain  the  deeds  against  the  mortgagor  as  a 
security  for  the  expenses  of  the  transaction  due 
from  the  mortgagee  to  the  attorney.  Wakefield 
V.  Newhon,  6  Q.  B.  276  ;  13  L.  J.,  Q.  B.  258  ;  8 
Jur.  736. 

The  costs  of  preparing  a  mortgage  deed, 
claimed  by  a  firm  of  solicitors  (one  of  whom 
was  the  mortgagee),  are  not  mortgagee's  costs  ; 
they  are  not  covered  by  the  security,  and  will 
not  prevent  the  mortgagor  from  obtaining  a 
reconveyance  of  the  estate,  or  give  the  mort- 
gagee any  lien  upon  the  title  deedtf.  Oregg  v. 
Slatevy  22  Beav.  314  ;  26  L.  J.,  Oh.  440  ;  2  Jur., 
K.  S.  246. 


IX.  RIGHTS  OF  MORTGAGEES  AND  PER- 
SONS CLAIMING  THROUGH  THEM. 

1.  To  Receive  Rents  and  Profits. 

^'Bantf^'  for  Warehouiing  Goods.] — Under  a 
mortgage  of  wharves  and  warehouses  occupied 
by  the  mortgagors  for  their  business  of  wharf- 
ingers and  warehousemen: — Held,  that  the 
mortgagees  going  into  possession  were  not  en- 
titled to  receive  debts  due  to  the  mortgagors  for 
warehousing  goods,  though  the  charges  out  of 
which  the  debts  arose  were  termed  rents,  and 
were  by  act  of  parliament  recoverable  (amongst 
other  charges)  by  distraint  and  sale  of  the  goods 
in  respect  of  which  they  were  incurred.  Aiider- 
son  v.  Sutler's  Wharf  Company ^  48  L.  J.,  Ch. 
824. 

Apportionment  of  Bentf.] — A  mortgagee  who 
is  not  in  possession  is  not  an  assign  of  the  mort- 
gagor within  the  meaning  of  the  Apportionment 
Act  (4  &  5  Will.  4,  c.  22),  s.  2.  Paget  v.  Angle- 
sey  (MarguU^,  17  L.  R.,  Eq.  283  ;  43  L.  J.,  Ch. 
437  ;  29  L.  T.  721 ;  22  W.  R.  507. 

The  tenant  for  life  of  real  estate  granted  to 
W.,  in  consideration  of  an  antecedent  debt  of 
6,000Z.,  a  yearly  rent-charge  of  960Z.,  to  be  Issuing 
out  of  the  estate  for  a  term  of  100  years,  if  he 
should  BO  long  live,  with  powers  of  entry  and 
distress  in  the  event  of  the  rent-charge  falling 
into  arrear ;  and  he  also  demised  the  estate  for 
a  •term  of  200  years,  if  he  should  so  long  live,  to 
a  trustee  upon  trust  for  the  better  securing  the 
rent-charge.  The  tenant  for  life  died  when  the 
rent-charge  was  in  arrear,  but  before  W.  or  the 
trustee  had  entered  on  the  estate : — Held,  that 
W.  was  not  entitled  to  be  paid  the  arrears  of  the 
rent-charge  out  of  the  apportioned  part  of  the 
rents  for  the  period  which  elapsed  between  the 
quarter-day  last  preceding  the  death  of  the 
tenant  for  life,  and  the  day  on  which  he  died. 

The  Apportionment  Act  does  not  disentitle  a 
mortgagee  entering  into  possession  to  back  rents 
mvrecovered.  Anderson  y.  Sutler's  Wharf  Com- 
pany, 48  L.  J.,  Ch.  824. 

Deposit  of  Title-deedf.— The  deposit  of  title- 


deeds  is  a  sufficient  authority  to  the  mortgagee 
to  receive  rents.  Garry  v.  Shar ratty  10  B.  &  C. 
716. 

An  equitable  mortgage  of  a  licensed  public- 
house,  created  by  deposit  of  the  title-deeds, 
confers  upon  the  owner  of  the  mortgage  the 
right  to  the  licence,  as  against  the  assignee  in 
bankruptcy  of  the  licens^  owner  of  the  public- 
house.  Butter  V.  Daniel  (30  W.  R.  724)  fol- 
lowed.     O'Brien,  In  re,  11  L.  R.,  Ir.  213. 

An  equitable  mortgage  was  made  to  a  firm  of 
brewers,  to  secure  money  lent  and  porter  to  be 
supplied  by  them.  Several  changes  occurred  in 
the  composition  of  the  firm,  the  business  and 
debts  being  on  each  occasion  assigned,  the  deeds 
deposited  by  way  of  equitable  mortgage  being 
transferred  to  the  new  partners,  and  the  trading 
being  carried  on  under  the  name  of  the  original 
firm.  Porter  was  continuously  supplied  to  the 
mortgagor  on  the  security,  and  payments  were 
made  by  him  on  account : — Held,  following 
Oates,  Ex  parte  (2  M.,  D.  &  De  G.  234),  that  the 
benefit  of  the  equitable  mortgage  passed  to  the 
persons  for  the  time  being  constituting  the  firm, 
and  extended  to  goods  supplied  by  them  as  well 
as  to  the  goods  which  were  supplied  by  the 
original  members  of  the  firm.    lb, 

Arreari  of  Bents— Prior  to  Kotiee  Given.] — 
A  mortgagee  having  given  notice  to  the  tenants 
holding  the  mortgaged  premises,  under  leases 
granted  by  the  mortgagor  after  the  mortgage,  is 
entitled  to  receive  from  those  tenants  the  rents 
actually  due  at  the  time  of  the  notice,  as  well  as 
those  which  accrued  due  afterwards.  Pope  v. 
Biggs,  9  B.  &  C.  245  ;  4  M.  &  R.  193. 

Semble,  a  mortgagee  going  into  possession  is 
entitled  to  receive  all  unpaid  rents  properly  so 
called.  Anderson  v.  Butler's  Wharf  Company, 
supra. 

In  an  action  for  use  and  occupation,  by  a 
mortgagee  against  a  tenant,  it  appeared,  that,  on 
the  24th  of  February,  1841,  during  a  subsisting 
tenancy  of  the  defendant,  from  year  to  year,  the 
mortgage  deed  was  executed  ;  subsequently,  by 
an  agreement  between  the  mortgagor  and  the 
tenant,  improvements  were  efEected  on  the  pre- 
mises, for  which  the  latter  agreed  to  pay  an 
increased  rent.  On  the  13th  of  October,  1842, 
notice  of  the  mortgage  was  given  to  the  tenant 
by  the  mortgagee,  with  a  demand  of  payment  of 
aU  arrears  and  of  all  future  rent ;  in  the  action, 
both  arrears  and  subsequently-accrued  rents 
were  sought  to  be  recovered : — Held,  that  the 
plaintiff  was  entitled  to  recover  such  arrears,  as 
well  as  such  subsequent  rent,  and  also  the 
amount  of  the  improved  rent ;  for  that  the 
mortgage,  and  the  subsequent  notice  of  its  exe- 
cution, operated  as  an  attonunent,  within  4  Anne, 
c.  16,  s.  9  ;  and  that  the  case  was  not  affected 
by  the  circumstance  of  the  defendant  being  a 
mere  tenant  from  year  to  year,  and  not  holding 
under  a  lease  ;  and  that  the  relative  position  of 
the  defendant  and  the  mortgagee  was  not  altered 
by  the  new  agreement  between  the  former  and 
the  mortgagor.  Burrotcs  v.  Gradin,  1  D.  &  L. 
213  ;  12  L.  J.,  Q.  B.  333  ;  7  Jur.  942. 

A  mortgagee  avowed  for  rent  due  to  him  from 
the  plaintiff,  by  virtue  of  a  demise  to  him  for  two 
years,  ending  on  the  29th  of  September,  1842. 
The  plaintiff  was  tenant  of  the  mortgagor,  and 
he,  with  other  tenants  subsequently  to  the  mort- 
gage, on  the  14th  of  OctobCT,  1842,  attorned  to 
the  mortgagee.    Opposite  the  plaintiff's  name  in 
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the  instrument  of  attornment  was  entered, 
"Eent  55/.  from  Michaelmas,  1840:"— Held, 
that  the  avowry  was  well  supported.  Gladman 
V.  Plumer,  10  Q.  B.  473  ;  15  L.  J.,  Q.  B.  79  ;  10 
Jur.  109. 

A.  was  seised  in  fee  of  a  house  and  two  acres 
of  land,  which  he  had  let  to  B.  A.  mortgaged 
this  property  to  C.  in  fee,  and  it  was  arranged 
between  A..  B.  and  C,  that  B.  should  pay  the 
amount  of  the  interest  on  the  mortgage  to  C, 
and  the  residue  of  the  rent  to  A.  After  this,  C. 
gave  notice  to  A.  to  pay  the  whole  rent  to  him. 
A.  did  so : — Held,  that  by  reason  of  the  arrange- 
ment A.  was  not  justified  in  so  doing;  but  if 
there  had  been  no  such  arrangement,  it  would 
have  been  otherwise.  Whitmore  v.  Walker^  2 
G.  &  E.  615. 

A.  was  seised  in  fee  of  nine  acres  of  land 
charged  with  legacies,  for  which  there  was  a 
power  of  distraining.  A.  let  the  land  to  B.,  and 
the  legatees  assigned  their  legacies  to  C,  who 
gave  notice  to  B.  to  pay  the  rent  to  him  : — Held, 
that  B.  was  not  justified  in  so  doing  upon  a 
notice  only,  although  he  wotdd  have  been  under 
a  threat  of  a  distress.    Ih, 

Where  the  lessor  of  premises,  at  a  rent  pay- 
able quarterly,  had  given  a  written  authority  to 
a  mortgagee  to  receive  rent  from  the  lessee,  and 
the  mortgagee  had  given  notice  to  the  lessee  to 
pay  such  rent  to  no  one  but  him,  and  the  lessee 
had  paid  the  mortgagee  such  rent  from  time  to 
time,  and  there  was  still  an  arrear  of  interest 
due  from  the  lessor  on  the  mortgage  : — Held, 
that  these  facts  famished  no  defence,  under  non 
tenuit  and  riens  in  arrear,  pleaded  by  the  lessee 
to  an  avowry  of  the  lessor  in  respect  of  a  quar- 
ter's rent,  which  the  lessee  had  not  paid  to  any 
one,  Wheeler  v.  Branscombe^  D,  &  M.  406  ;  5 
Q.  B.  373 ;  13  L.  J.,  Q.  B.  83. 

Where  a  mortgage  had  been  effected,  and  then 
a  lease  granted  by  the  mortgagor  in  possession, 
upon  which  rent  had  become  due,  but  before 
payment  the  mortgagee  had  given  notice  of  the 
mortgage  to  the  tenant  in  possession,  and  claimed 
the  rent  in  arrear : — Held,  in  an  action  for  use 
and  occupation  brought  for  such  rent  in  arrear 
by  the  mortgagor  against  the  tenant  in  possession, 
that  an  averment  of  such  notice  and  claim  bj  the 
mortgagee,  without  an  accompanying  averment 
of  a  consequent  payment  by  the  tenant,  was  no 
sufficient  bar  to  the  mortgagor's  right  of  action. 
Wilton  V.  Dunn,  17  Q.  B.  294;  21  L.  J.,  Q.  B. 
60  ;  16  Jur.  1104. 

A  mortgagee  of  property  which  has  been  some 
time  untenanted  and  unproductive,  consented 
that  the  assignee  of  the  bankrupt  mortgagor 
should  let  the  premises  to  such  person  as  he 
might  think  proper,  the  mortgagee  stipulating 
that  his  consent  was  not  to  be  considered  as 
assuming  the  possession  of  the  premises  as  mort- 
gagee. In  pursuance  of  this  arrangement,  the 
assignee  let  the  property  and  received  the  rents 
for  seven  years,  when  the  property  was  sold,  but 
the  proceeds  of  the  eole  were  not  sufficient  to  pay 
off  the  whole  of  what  was  due  upon  the  mort- 
gage : — Held,  that  the  assignee,  and  not  the 
mortgagee,  was  entitled  to  these  bygone  rents. 
Carr,  Ex  parte,  2  Mont.,  D.  &  D.  534. 

Beodiver  and  Xanager— Application  by  Kort- 
gagee  of.Busineii  PremlBei.! — A  legal  mort- 
gagee of  business  premises,  such  as  an  hotel,  who 
is  prevented  by  the  mortgagor  from  taking  pos- 
session under  tiae  mortgage  may  obtain,  upon  an 


interlocutory  application,  an  order  for  the  ap- 
pointment of  a  receiver  and  manager,  and  an 
injunction  restraining  the  mortgagor  from  inter- 
fering with  the  management  of  the  business  and 
the  possession  of  the  premises.  Form  of  order 
appointing  a  receiver  and  manager,  with  an 
injunction.  Trunian  v.  Hedgrave,  18  Ch.  D.  547  ; 
50  L.  J.,  Ch.  830  ;  45  L.  T.  605  ;  30  W.  R.  421, 

See  aUo  cases  ante,  col.  551. 

Aoeonnt  Opened  by  Beceipt  of  Bent  after 
Certiflcate.]  —  A  mortgagee  in  possession  who 
receives  a  sum  by  way  of  rent  from  the  mort- 
gaged property  in  the  interval  between  the 
filing  of  the  chief  clerk's  certificate  and  the  day 
fixed  for  payment,  thereby  opens  the  account 
and  cannot  get  a  final  order  without  getting 
another  certificate  fixing  another  day  for  re- 
demption. Allen  V.  Edwards,  i2  L.  J.,  Ch.  456  ; 
21  W.  R.  471. 

2.  Salk  and  Pubchasb. 
\^But  seeii^ib  Vict.  c.  41,  s.  20,  et  seq.] 

Powers  of,  under  28  ft  24  Yiot  c.  145,  is. 
11-24— Generally.] — ^A  power  to  raise  money  by 
sale  or  mortgage  authorizes  a  mortgage  with  a 
power  of  sale.  Bridges  v.  Longman,  24  Bcav. 
27. 

A  condition  of  sale  on  a  sale  by  a  mortgagee 
under  a  power  of  sale,  entitling  the  vendor  to 
rescind  the  contract  in  case  he  should  be  un- 
willing or  unable  to  answer  any  requisition,  is 
depreciatory  in  a  sense,  but  not  so  depreciatory 
as  to  be  improper,  being  one  that  a  prudent 
owner  would  introduce,  and  therefore  binding 
on  the  mortgagor.  Falkner  or  Faulkner  v. 
Equitable  Reversionary  Society,  4  Drew.  352 ; 
28  L.  J.,  Ch.  132 ;  4  Jur.,  N.  S.  1214. 

The  lessee  of  premises  mortgaged  them  to  the 
defendant,  the  mortgage-deed  containing  a  power 
of  sale  in  the  event  of  the  nonpayment  of  the 
mortgage  money.  Upon  default  of  payment  the 
defendant  contracted  to  sell  the  premises  to  B., 
but  in  carrying  out  the  an'angement  it  was 
agreed  that  the  greater  part  of  the  purchase- 
money  should  remain  on  mortgage: — Held,  in 
the  absence  of  any  proof  that  the  contract  of 
sale  to  B.  was  not  bon&  fide,  that  the  defendant 
had  duly  executed  his  power  of  sale,  and  that  he 
was  not  bound  to  have  disposed  of  the  premises 
for  ready  money  only.  Thurlow  v.  maclwson, 
4  L.  R.,  Q.  B.  97 ;  38  L.  J.,  Q.  B.  57 ;  19  L.  T. 
448  ;  17  W.  R.  280. 

A  mortgagee,  who  has  bon&  fide  contracted  to 
sell  aocoi^ing  to  the  power  of  sale  in  his  mort- 
gage-deed, may  allow  part  of  the  purchase-money 
to  remain  outstanding  on  a  mortgage  of  the  pro- 
perty, though  the  power  of  sale  makes  no  men* 
tion  of  any  such  privilege.    lb. 

Authority  to  Kortgage  with  Power  of 


Sale."] — ^An  institution  was  incorporated  by  royal 
charter  and  deed  of  settlement,  authorising  the 
council  or  managing  body  to  hold  lands,  tene- 
ments, or  hereditaments,  and  to  sell,  grant, 
demise,  exchange,  and  dispose  of  the  same  ;  but 
no  sale,  mortage,  incumbrance,  or  other  dis- 
position of  any  such  lands,  tenements,  or  here- 
ditaments to  be  made,  except  with  the  approba- 
tion and  concurrence  of  a  general  meeting  of  the 
proprietors  of  the  corporation.  At  a  general 
meeting  of   the   proprietors   the    council  was 
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authorized  to  mori:gage  the  property  of  the  cor- 
poration for  25,000;. :— Held,  that  the  councU 
had  no  power  to  grant  a  mortage  with  a  power 
of  sale.  Clarke  v.  Panopticon,  4  Drew.  26  ;  27 
L.  J.,  Ch.  207 ;  3  Jur.,  N.  S.  178. 

Bale  by  Priyate  Contract  ]— A  mortgagee  with 
a  power  of  sale,  either  by  pablic  auction  or  pri- 
vate contract,  and  a  proviso  that  all  arrange- 
ments, sales,  conveyances,  acts,  matters,  and 
things  made  and  done  by  him  should  be  as  valid 
without  as  if  made  with  the  concurrence  of  the 
mortgagor,  sold  by  private  contract,  and  agreed 
that  a  part  of  the  purchase-money  might  remain 
on  a  mortgage  of  the  property  sold : — Held,  that 
the  sale  was  not  invalidated  by  the  want  of  a 
previous  attempt  to  sell  by  auction,  or  by  the 
stipulation  as  to  the  purchase-money  remaining 
on  mortgage,  but  was  good  as  regarded  both  the 
purchaser  and  the  mortgagee.  Datoy  v,  Durrani, 
1  De  G.  &  J.  635  ;  26  L.  J.,  Ch.  830. 

By  Administrator  of  Transferee.] — A 

mortgage  in  fee  contained  a  power  of  sale  to  the 
mortgagee,  his  heirs,  executors,  administrators,  or 
assigns.  The  mortgage  was  transferred,  and  the 
transferee  died  intestate.  The  administrator  of 
the  transferee  contracted  to  sell  the  estate,  and 
procured  a  conveyance  of  the  legal  estate  from 
the  heir  of  the  intestate,  upon  trust  for  the  per- 
sonal representatives  for  the  time  being  of  the 
intestate,  and  to  be  disposed  of  as  they  should 
direct : — Held,  that  the  vendor  could  make  good 
a  title.  Saloway  v.  Strawhrid^e,  25  L.  J.,  Ch. 
121  ;  1  Jur.,  N.  8.  1194. 


By  First  Kortgagee  to  Second  Kort- 

gagee.] — There  is  no  rule  in  equity  which  pre- 
cludes a  puisne  mortgagee  from  purchasing  the 
mortgaged  property  on  the  occasion  of  the  exer- 
cise by  a  prior  mortgagee  of  his  power  of  sale, 
and  a  puisne  mortgagee  so  purchasing  acquires 
as  against  the  mortgagor  an  absolute  irredeem- 
able title.  Shaw  V.  Bunny,  33  Beav.  494 ;  34 
L.  J.,  Ch.  257  ;  11  Jur.,  N.  S.  99. 

Where  a  first  mortgagee  sells  in  exercise  of  his 
power  of  sale,  and  a  second  mortgagee  purchases, 
he  has  the  same  absolute  right  against  the  mort- 
gagor as  a  stranger  would  have.    Ih. 

A  mortgagee,  if  he  is  not  redeemed,  is  entitled 
to  every  possible  security  for  his  title,  and  has  a 
right  to  buy  in  an  anterior  mortgage  at  any 
price  he  pleases.  Kirkwood  v.  Thompson,  2  De 
G.,  J.  &  S.  613 ;  34  L.  J.,  Ch.  501 ;  12  L.  T.  811  ; 
13  W.  R.  1052.  Affirming  34  L.  J.,  Ch.  305  ;  11 
Jur.,  N.  S.  385  ;  12  L.  T.  446  ;  13  W.  R.  496. 


By  Kortgagee  of  Leaseholds  by  Under- 


lease.]— The  23  &  24  Vict.  c.  145,  s.  15,  gives 
power  to  a  mortgagee  of  leaseholds  by  under- 
lease to  sell  the  whole  of  the  original  term. 
Hiatt  V.  HUlman,  25  L.  T.  55  ;  19  W.  R.  694. 

A  mortgagee  contracted  to  sell  together  two 
properties  mortgaged  to  him  by  different  per- 
sons; and  on  the  purchaser  objecting  to  the 
title,  the  mortgagors,  some  of  whom  were  mar- 
ried women,  verbally  promised  to  concur.  The 
purchaser,  however,  refused  to  complete,  and 
before  a  final  order  for  specific  performance 
could  be  obtained,  some  of  the  mor^gors  died, 
leaving  infants  interested  in  the  equity  of  re- 
demption : — ^Held,  that  the  willingness  of  the 
mortgagors  to  concur  covered  the  defect  in  the 
title.    lb. 


The  mortgagors  had  so  mortgaged  the  pro- 
perty that  the  distinct  powers  of  sale  could  not 
be  exercised  separately  without  selling  undi- 
vided shares: — Held,  that  under  the  circum- 
stances they  would  be  benefited  by  a  joint 
exercise  of  the  powers,  and  must  be  bound  by 
it.    Ih. 

ft 

Eztangnisbment  of  Power  of  Sale.] — A  mort- 
gage deed,  dated  the  15th  of  June,  1825,  con- 
tained a  covenant  to  pay  the  mortgage  debt 
twelve  months  after  date,  with  a  power  of  sale 
in  case  of  default  A  transfer  of  the  mortgage, 
dated  the  2nd  of  July,  1830,  recited  that  the  old 
power  of  sale  had  not  been  and  was  not  intended 
to  be  exercised,  and  contained  a  covenant  to  pay 
the  mortgage  debt  seven  years  after  that  date, 
with  a  power  of  sale  in  case  of  default,  and  also 
assigned  the  debt  and  all  powers  and  remedies 
for  recovering  the  same  and  all  the  benefit  of 
the  previous  mortgage  : — Held,  that  the  old 
power  was  not  extinguished.  Boyd  t.  Petrie,  7 
L.  R.,  Ch.  385  ;  41  L.  J.,  Ch.  378  ;  25  L.  T.  460  ; 
20  W.  R.  513.  Reversing  18  L.  R.,  Bq.  482  ;  39 
L.  J.,  Ch.  412. 

Bffeet  of  Ezeroise  of  Power  of  Sale.]— To  a  de- 
claration on  a  mortgagor's  covenant  to  pay  the 
debt,  the  action  being  brought  to  recover  the 
balance  due  to  the  mortgagee,  after  giving 
credit  for  the  money  realized  on  the  sale  of  the 
property,  the  defendant  pleaded,  by  way  of 
equitable  defence,  a  plea  which  shewed  that  the 
plaintiff  had  taken  possession  of  the  property, 
and  had  sold  it  under  the  power  of  sale  con- 
tained in  the  mortgage,  and  had  thereby,  as  the 
plea  alleged,  deprived  the  defendant  of  his  right 
to  have  such  property  conveyed  to  him  upon  pay- 
ment of  the  money  and  interest  due  on  tne  mort- 
gage. This  plea  was  pleaded  under  a  master's 
order,  which  gave  the  plaintiff  liberty  to  reply 
and  demur  thereto.  Instead  of  demurring,  the 
plaintiff  applied  for  and  obtained  an  order  from 
a  judge  to  strike  the  plea  out : — Held,  that  such 
order  was  rightly  made,  as  the  plea  was  clearly 
bad,  since  it  did  not  shew  that  sufficient  bad 
been  realized  by  the  sale  to  satisfy  the  debt. 
Rudge  v.  Bieh^mst,  8  L.  R.,  C.  P.  127  ;  42  L.  J., 
C.  P.  127 ;  28  L.  T.  537. 

Selling   Xinerals    and  Land    separately.] — 

A  mortgagee  of  freeholds,  with  power  of  sale, 
may,  under  25  &  26  Vict.  c.  108,  sell  the  minerals 
separately  from  the  land,  though  there  are  sub- 
sequent mortgagees  who  have  not  consented. 
Beaumont,  In  re,  12  L.  R.,  Eq.  86  ;  40  L.  J.,  Ch. 
400 ;  19  W.  R.  767. 

Morl^agees  of  real  property,  except  the  mine- 
rals, were  allowed  upon  petition  to  exercise  their 
power  of  sale  by  selling  apart  from  the  minerals, 
although  a  bill  for  foreclosure  had  been  filed  by 
them,  and  subsequent  incumbrancers  and  persons 
interested  in  the  equity  of  redemption  opposed 
the  petition.  WUkinson,  In  re,  13  L.  R.,  Eq. 
634  ;  41  L.  J.,  Ch.  392. 

Validity  of  Sale  where  Secnrity  Satisfied.] — 
A  mortgage  contained  a  power  of  sale  to  be 
exercised  by  the  mortgagee  after  default,  with  a 
proviso  that  upon  any  sale  purporting  to  be  made 
in  pursuance  of  the  power,  the  purchaser  should 
not  be  bound  to  inquire  whether  default  had 
been  made  in  payment  of  any  principal  or 
interesti  or  as  to  the  propriety  or  expediency  of 


641 


UOB.TGA.GE— Rights  of  Mortgagees,  &e. 


642 


each  sale,  and  that,  notwithstanding  any  im- 
propriety or  irregularity  in  any  such  sale,  the 
same  shoald,  as  regarded  the  protection  of  the 
purchaser,  be  taken  to  be  within  the  power,  and 
the  remedy  of  the  mortgagor  should  be  in  damages 
only.  The  mortgagee  purported  to  exercise  the 
power  in  favour  of  a  purchaser  for  value.  In  a 
suit  by  an  incumbrancer  of  the  mortgagor  to 
establish  his  priority  over  the  mortgagee,  it  was 
alleged  that  if  the  accounts  were  taken  it  would 
shew  that  the  security  was  satisfied  at  the  time 
of  the  sale: — Held,  that  the  sale,  having  been 
made  to  a  bon4  fide  purchaser  witiiout  notice, 
was  valid,  even  if  the  security  should  prove  to 
have  been  satisfied.  Dieker  v.  Angerttein^  3 
Ch.  D.  600  ;  45  L.  J.,  Ch.  764  ;  24  W.  R.  844. 

If anh ailing.] — ^A  mortgagee  of  lands,  part  of 
which  is  comprised  in  a  voluntary  settlement, 
must  first  resort  to  the  unsettled  lands,  and  will 
not  be  thrown  upon  the  settled  property,  in  order 
to  favour  unsecured  creditors,  against  whom  the 
voluntary  settlement  is  good.  Anstey  v.  Newman^ 
39  L.  J.,  Ch.  769. 

Proceedf,  how  Applied.] — ^A  mortgagee  in  pos- 
session, who  sells  part  of  tne  mortgaged  property 
nnder  a  power  of  sale  in  the  mortgage,  must 
apply  the  proceeds  of  sale,  first,  in  payment  of 
interest  and  costs,  and  then  either  pay  the  balance 
to  the  mortgagor  or  apply  it  in  r^uction  of  the 
principal  due  on  the  mortgage ;  and,  in  taking 
an  account  against  the  mortgagee,  who  has  re- 
tained sale  moneys  beyond  the  interest  and  costs 
due,  a  rest  must  be  made  at  the  time  of  the 
receipt  of  the  proceeds  of  sale,  even  although  he 
may  have  entered  into  possession  when  the 
interest  due  to  him  was  in  arrear.  The  same 
rule  applies  where  two  distinct  mortgages  are 
held  by  the  same  person,  who  sells  one  of  the 
mortgaged  estates.  Thampgon  v.  Hudion,  10 
L.  R.,  Eq.  497  ;  40  L.  J.,  Ch.  28  ;  23  L.  T,  278 ; 
18  W.  R.  1081.  '-^ 

Preparatory  to  a  contemplated  sale  under  a 
trust  for  sale  in  a  mortgage  deed,  an  ejectment 
was  brought  by  the  first  and  second  mortgagees 
against  the  heir  of  the  mortgagor,  and  com- 
promised upon  the  terms  that  he  should  give  up 
possession  on  the  29th  day  of  September  follow- 
ing, and,  if  required,  release  to  the  mortgagees 
all  his  right,  daim.  and  interest,  if  any,  in  the 
premises.  The  sale  did  not  take  place,  the  heir 
was  not  required  to  execute  any  release,  and  he 
did  not  give  up  possession  of  the  premises. 
Twelve  years  afterwards,  the  mortgaged  property 
was  sold  under  the  trust  for  sale  for  considerably 
more  than  enough  to  pay  principal,  interest,  and 
costs : — Held,  that  the  mortgagees  were  not 
entitled  under  the  compromise  to  retain  the 
surplus  purchase-moneys  for  their  own  use. 
Ru$brook  V.  Lawrence^  39  L.  J.,  Ch.  93. 

By  a  marriage  settlement  land  belonging  to 
the  husband  was  conveyed,  for  makiz^  a  pro- 
vision for  the  wife  and  the  issue  of  the  marriage, 
to  such  uses  as  the  husband  and  wife  should  by 
deed  jointly  appoint,  remainder  to  the  use  of  the 
husband  for  life,  remainder  to  the  use  of  the 
wife  for  life,  remainder  to  uses  in  favour  of  the 
children  of  the  marriage,  with  ultimate  remainder 
to  the  use  of  the  heirs  and  assigns  of  the  husband. 
A  right  of  entry  was  given  to  the  trustees  in  the 
event  of  the  death  of  the  parents  during  the 
minority  of  the  children.  There  was  no  settle- 
ment of  any  money,  and  no  power  of  sale.    The 
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husband  and  wife  exercised  their  joint  power  of 
appointment,  and  mortgaged  the  property  com- 
prised in  the  settlement.  There  was  a  proviso 
for  redemption  which  provided  that,  on  payment 
of  the  mortgage  debt,  the  mortgagee  should  re- 
convey  the  property  to  the  uses  of  tiie  settle- 
ment. The  mortgage  contained  a  power  of  sale 
which  provided  that  the  mortgagee  should  pay 
over  the  surplus  proceeds  of  the  sale  to  the 
husband,  *^his  heirs,  executors,  administrators 
and  assigns."  The  husband  died  and  the  mort- 
gagee exercised  his  power  of  sale,  and  after  pay- 
ment of  the  mortgage  debt,  interest,  and  expenses, 
had  a  surplus  in  his  hands : — Held,  that  there 
was  no  resulting  trust  of  the  surplus,  and  that 
the  husband's  legal  personal  representative  was 
entitled  to  the  fund,  and  not  his  heir-at-law. 
Jofies  V.  Daviet,  8  Ch.  D.  205 ;  47  L.  J.,  Ch.  654 ; 
38  L.  T.  710  ;  26  W.  R.  554. 

When  a  mortgagor  dies  insolvent,  and  the 
mortgagee  then  realizes  his  security,  and,  after 
paying  himself  the  mortgage  debt  out  of  the 
proceeds,  has  a  surplus  in  his  hands,  he  cannot 
retain  that  surplus  m  payment  of  a  simple  con- 
tract debt  due  to  him  trom  the  mortgagor  and  so 
give  himself  a  preference  over  the  other  creditors, 
but  must  hand  it  over  to  the  mortgagor's  legal 
personal  representative  as  part  of  his  estate  :  the 
mortgagee  being  merely  in  the  position  of  a  trus- 
tee of  the  surplus  for  the  estate.  Talbot  v. 
Frere,  9  Ch.  D.  668  ;  27  W.  R.  148. 

If  the  mortgagee  in  such  a  case  happens  to  be 
the  executor  of  the  mortgagor,  still  he  cannot, 
under  an  executor's  genenJ  right  of  retainer  or 
preference,  retain  the  surplus  in  payment  of  the 
simple  contract  debt,  to  the  prejudice  of  a  credi- 
tor of  a  higher  degree,  whether  the  debt  is  due  to 
himself  individually  or  to  a  partnership  of  which 
he  happens  to  be  a  member.    lb. 

A.,  having  mortgaged  life  policies  to  B.  and  C, 
a  firm  of  solicitors,  to  secure  a  bill  of  costs,  died 
insolvent.  B.  and  C.  then  received  the  policy 
moneys,  and,  after  paying  themselves  their  mort- 
gage debt  thereout,  had  a  surplus  remaining  in 
their  hands.  A.'s  widow  and  executrix  then 
filed  a  bill  against  B.  and  C.  for  aceounte  and 
payment  of  the  surplus,  and  a  decree  was  made 
directing  the  usual  mortgagor  and  mortgagee 
accounts  against  B.  and  C,  under  which  a  bslance 
was  found  due  from  them  as  mortgagees.  After 
the  decree  the  executrix  died,  having  appointed 
B.  her  executor,  and  the  action  was  revived 
against  B.  and  C.  by  substituting  a  judgment 
creditor  of  A.  as  plaintiff.  A  summons  by  B. 
and  C.  to  be  allowed  to  retain  the  balance  in 
payment  of  a  simple  contract  debt  due  to  them 
from  A.,  was  refused,  with  coste.    lb. 

Power  of  Sale— Restraining  Sale.] — If  a  mort- 
gagee exercises  his  power  of  sale  bon&  fide  for 
the  purpose  of  realizing  his  debt  and  without 
collusion  with  the  purchaser,  the  court  will  not 
interfere  even  though  the  sale  be  very  disadvan- 
tageous, unless  the  price  is  so  low  as  in  itself  to 
be  evidence  of  fraud.  Warner  v.  Jacobs  20  Ch. 
D.  220 ;  51 L.  J.,  Ch.  642  ;  46  L.  T.  656  ;  30  W. 
R.  721 ;  46  J.  P.  436. 

A  mortgagee  in  exercising  his  power  of  sale  is 
not  (except  as  to  the  balance  of  the  purchase- 
money  after  a  sale)  a  trustee  for  the  mortgagor 
even  if  the  mortgage  is  in  the  form  of  a  trust  for 
sale.  Dou>nes  v.  Orazebrooh  (3  Mer.  200)  and 
Robertson  v.  NorrU  (1  Giflf.  421)  observed  upon, 
lb,       ' 
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The  ordinary  rule  that  the  court  will  not 
grant  an  interlocutorj  injunction  restraining  a 
mortgagee  from  exercising  his  power  of  sale  ex- 
cept on  the  terms  of  the  mortgagor  paying  into 
court  the  sum  sworn  by  the  mortgagee  to  l^  due 
for  principal,  interest  and  costs,  does  not  apply 
to  a  case  where  the  mortgagee  at  the  time  of 
taking  the  mortgage  was  the  solicitor  of  the 
mortgagor.  In  such  a  case  the  court  will  look 
to  all  the  circumstances  of  the  case,  and  will 
make  such  order  as  will  save  the  mortgagor  from 
oppression  without  injuring  the  security  of  the 
mortgagee.  Macleod  y.  Jone*^  24  Ch.  D.  289 ; 
53  L.  J.,  Ch.  145  ;  49  L.  T.  321 ;  32  W.  R.  43— C.  A. 

The  plaintiff  was  a  lady  who  was  entitled  to  a 
life  interest  in  leasehold  property  which  she  had 
mortgaged  to  various  persons.  The  defendant 
acted  as  her  solicitor,  and,  with  her  sanction, 
in  order  to  release  her  from  embarrassment, 
bought  up  several  of  the  incumbrances  with  his 
own  money,  and  took  a  transfer  of  them  to  him- 
self, having  previously  taken  a  mortgage  of  the 
life  interest  to  secure  his  past  costs,  and  the  costs 
which  he  might  incur  in  paying  off  the  incum- 
brances. Afterwards  the  plaintiff  discharged 
the  defendant^  and  employed  another  solicitor, 
who  applied  to  the  defendant  for  information 
respecting  the  securities  transferred.  The  defen- 
dant ref ased  to  give  this  information  unless  the 
payment  of  what  was  due  to  him  was  guaran- 
teed, and  threatened  to  proceed  to  a  sale  of  the 
property.  The  plaintiff  then  brought  an  action 
to  impeach  the  securities,  and  to  restrain  the  sale 
of  the  property,  and  moved  for  an  injunction  till 
the  hearing: — Held,  that,  considering  all  the  cir^ 
cumstances,  an  injunction  ought  to  be  granted, 
on  the  plaintiff  paying  into  court  such  a  sum  as 
the  court  considered  would  cover  the  amount 
actually  advanced  by  the  defendant,  and  amend- 
ing the  writ  so  as  to  make  it  a  simple  action  for 
redemption  and  injunction.    Ih, 

The  general  rule  is,  that  a  sale  by  a  mortgagee 
will  be  restrained  only  on  payment  into  court  by 
the  mortgagor  of  the  amount  which  the  mort- 
gagee swears  to  be  due  to  him,  but  this  does  not 
apply  where  the  court  can  see  on  the  terms  of 
the  deed  that  this  amount  cannot  be  due  on  the 
security.  Hill  v.  Kirkwood  (28  W.  R.  358)  con- 
sidered. HicJtion  v.  Darlow,  23  Oh.  D.  690  ;  48 
L.  T.  449  ;  31  W.  R.  417—0.  A, 


Sale  by  Auction.] — A  building  society. 


who  were  mortgagees  from  the  plaintiff,  in  exer- 
cise of  their  powers  of  sale,  put  up  the  mort- 
gaged premises  for  sale  by  auction.  The  secre- 
tary of  the  society  bid  on  his  own  account  for 
part  of  the  property,  and  was  declarod  the  pur- 
chaser. The  bid  was  bon&  fide,  and  the  persons 
in  the  room  knew  that  the  bidder  was  the  secre- 
tary, and  were  told  that  the  bid  was  bonA  fide. 
The  secretary's  bid  was  more  than  the  reserve 
price,  but  no  one  bid  after  him : — Held,  that  the 
sale  could  not  be  supported.  Martinson  v.  Clowes, 
21  Ch.  D.  867  ;  51  L.  J.,  Ch.  694 ;  46  L.  T.  882  ; 
30  W.  R.  796. 

A  mortgagee  selling  by  auction  under  a  power 
of  sale  is  justified  in  taking  a  cheque  from  the 
highest  bidder  in  payment  of  his  deposit,  and  in 
allowing  such  bidder  to  sign  the  contract  of  pur- 
chase as  agent  for  a  third  person,  although  the 
bidder  is  not  known  to  any  of  the  parties  con- 
ducting the  sale,  and  there  is  nothing  to  shew 
his  authority  to  act  as  agent.  Therefore,  where 
a  sale  proved  abortive  because  the  agent  had  no 


authority  to  bid,  and  was  not  in  a  position  to 
complete  the  purchase  himself,  the  mortgagee 
was  allowed  to  add  to  his  security  the  costs  occa- 
sioned by  the  abortive  sale.  Farrer  v.  Zo^y,  25 
Ch.  D.  636  ;  32  W.  R.  196. 

When  a  mortgagee  sells  under  his  power  of 
sale,  he  is  not  bound  to  require  a  purchaser  to 
pay  a  deposit  of  ten  per  cent.    Ih, 

The  court  will  not  rescind  a  bonA  fide  pur- 
chase by  the  mortgagee,  because  he  had  bid 
without  leave.  Ashley ,  Ex  parte,  1  Mont.  k. 
Ayr.  82  ;  3  Deac.  &  Chit.  510. 

They  will  make  an  order,  nunc  pro  tunc. 
Pedder,  Ex  parte,  1  Mont.  &  Ayr.  327  ;  3  De^c. 
&  Chit  622. 

A  mortgagee  who  bids  must  pay  a  deposit. 
Tatham,  Ex  parte,  1  Mont,  k,  Ayr.  335  ;  4  Deac. 
&  Chit.  360. 

-^—  Sale  by  Kortgagee  in  PoMesiioii  —  Per- 
manent Improvemontf.]— If  a  mortgagee  in  pos- 
session, or  a  mortgagee  selling  under  his  power  of 
sale,  has  reasonably  expended  money  in  per- 
manent works  on  the  property,  he  is  entitled  on 
prim&  facie  evidence  to  that  effect  to  an  inquiry 
whether  the  outlay  has  increased  the  value  of 
the  property,  and  if  it  has  done  so,  he  is  entitled 
to  be  repaid  his  expenditure  so  far  as  it  has  in- 
creased such  value.  And  in  such  case  it  is  im- 
material whether  the  mortgagor  had  notice  of 
the  expenditure.  Notice  to  the  mortgagor  is 
only  material  when  the  expenditure  is  unreason- 
able, for  the  purpose  of  shewing  that  he  ac- 
quiesced in  it,  Sandon  v.  Hooper  (6  Beav.  246  ; 
14  L.  J.,  Ch.  120)  commented  on.  Shepard  v. 
Jones,  21  Ch.  D.  469 ;  47  L.  T.  604 ;  31  W.  R. 
308— C.  A. 

Kortgage  of  BayenLonary  Interest — Set- 
ting aside  Improper  Sale.] — B.  being  entitled  to  a 
sum  of  2,9162.  stock  in  reversion  expectant  on 
the  death  of  an  old  lady  aged  eighty-two,  ob- 
tained through  the  defendant  E.,  who  acted  as 
solicitor  for  both  parties,  a  loan  of  1,650Z.  upon 
mortgage.  The  mortgage  contained  a  power  of 
sale  upon  three  months'  notice,  or  on  interest 
being  one  month  in  arrear.  The  interest  being 
in  arrear,  the  stock  was  sold,  under  the  power, 
for  1,9502.,  as  subject  to  succession  duty  at  3 
per  cent.  The  tenant  for  life  was  then  in  a  pre- 
carious state  of  health,  and  died  within  three 
months.  It  was  afterwards  found  that  only  72. 
was  payable  for  saccession  duty.  None  of  the 
purchase-money  was  paid  except  the  deposit,  the 
rest  being  left  upon  mortgage  of  the  stock. 
There  was  evidence  that  having  regard  to  the 
age  and  health  of  the  tenant  for  life,  from  100/. 
to  2002.  might  have  been  obtained  for  the  rever- 
sion :  — Held,  that  the  sale  could  not  be  set 
aside,  either  on  the  ground  of  undervalue,  as 
there  was  no  fraud  ;  nor  the  leaving  of  the  pur- 
chase-money on  mortgage  ;  nor  the  mistake  as  to 
succession  duty,  that  bmng  merely  a  matter  for 
compensation.  Bettyes  v.  Mayyiard,  49  L.  T 
389  ;  31  W.  R.  461—0.  A.  Reversing  46  L.  T. 
766  ;  30  W.  R.  793. 

Conveyaace  of  Legal  Estate— By  Legal  Per- 
sonal Bepres6ntatiyei.l— By  37  &  38  Vict.  c.  78 
(The  Vendor  and  Purcnaser  Act,  1874),  s.  4,  the 
legal  personal  representative  of  a  mortgagee  of  a 
freehold  estate,  or  of  a  copyhold  estate  to  which 
the  mortgagee  shall  hareoeen  admitted,  m-ay,  on 
payment  of  all  sum^  secured  by  the  mortgage, 
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rimvey  or  surrender  the  viortgaged  estate^ 
whether  the  mortgage  he  in  form  an  assurance 
itHhjeet  to  redemption  or  an  assurance  upon 
trust. 

Wliat  Xortgagee  bound  to  do.] — ^A  mortgagee 
is  not  boond  to  convey  the  legal  estate  in  the 
mortgaged  property  and  to  deliver  up  the  title 
deeds  to  a  person  ^m  whom  he  has  accepted 
payment  of  principal,  interest,  and  costs,  if  that 
person  has  only  contracted  to  purchase  a  part  of 
the  mortgaged  estate,  and  has  not  accepted  the 
title.  Pearce  v.  MorHs,  6  L.  R.,  Ch.  227  ;  39  L. 
J.,  Ch.  342 ;  21  L.  T.  190. 

On  tender  by  a  person  having  a  partial  interest 
giving  a  right  to  i^eem,  the  mortgagee  is  bound 
to  convey,  but  the  conveyance  should  reserve  the 
equities  of  the  other  persons  interested.    Ih, 

In  the  absence  of  special  contract,  all  that  a 
mortgagee  is  compellable  to  do  is  to  reconvey  to 
the  mortgagor  or  his  assigns,  and  he  may  refuse 
to  convey  the  mortgaged  premises  to  any  one 
who  is  to  become  by  that  conveyance  mortgagee 
or  assignee  of  the  mortgagee.  Colyer  v.  (Myer^ 
Patoley  v.  Colyer,  3  De  G.,  J.  &  S.  676. 

Xortgageo  joining  to  pass  Logal  Eitato.] — 
A  mortgagee  joining  for  the  sake  of  passing  the 
legal  estate  only  is  to  be  held  as  strictly  to  his 
covenants  as  any  other  covenantor.  Clifford  v. 
Hoare,  9  L.  R.,  C.  P.  362  ;  43  L.  J.,  C.  P.  226  ; 
30  L.  T.  465  ;  22  W.  R.  828. 

8alo  under  Power  by  Logal   Pononal 

Boprosontatiyo  of  Kortgageo.]— The  4th  section 
of  the  Vendor  and  Purchaser  Act,  1874,  does  not 
enable  the  legal  personal  representative  of  a 
deceased  mortgagee  of  real  estate  to  convey 
npon  a  sale  under  a  power  in  the  mortgage. 
White's  Mortgage,  In  re,  61  L.  J.,  Ch.  866. 

3.    INTEBEST. 

Bate  and  Amount.] — A  mortgage  deed  made 
no  provision  for  interest,  and  the  mortgagee 
thereby  agreed,  upon  pa3rment  of  the  principal, 
to  reconvey; — Held,  that  the  mortgage  carried 
no  interest     Thompson  v.  Drew,  29  Beav.  49. 

A  mortgagor,  who  was  liable  to  pay  Interest  at 
the  rate  of  5^.  per  cent,  unless  paid  within  a 
certain  time  after  it  became  due,  when  it  was  to 
be  reduced  to  il.  per  cent.,  frequently  paid 
interest  to  the  executor  of  the  mortgagee  at  the 
rate  of  il.  per  cent,  after  the  time  limited  for 
the  lesser  rate  of  interest: — Held,  that  the 
executor  was  justified  in  receiving  the  lesser 
rate  of  interest,  and  that  the  accounts  were  not 
to  be  re-opened.  Booth  v.  Alington,  26  L.  J., 
Ch.  138;  3  Jur.,  N.  S.  49. 

Where  a  mortgage  deed  had  been  mislaid  for 
many  years,  and  interest  had  been  paid  and 
received  at  a  lower  rate  than  that  reserved  by 
the  deed,  the  payment  having  been  made  during 
a  portion  of  the  time  under  a  decree  in  an 
Administration  suit  on  an  erroneous  affidavit  as 
to  the  contents  of  the  missing  deed : — Held 
{the  case  not  being  one  to  which  the  Statute  of 
Limitations  applied),  that  a  tenant  for  life  of  the 
interest  on  the  mortgage  debt,  who  was  not 
shewn  to  have  agreed  to  take  less  than  the 
reserved  interest,  was  entitled  to  payment  of  the 
difference  since  she  became  tenant  for  life. 
Qregory  v.  PiXkington,  8  De  G.,  M.  &  G.  616 ; 
iJ6  L.  J.,  Ch.  177. 


A.,  to  whom  his  son-in-law  had  mortgaged 
some  property,  declined  to  receive  the  interest, 
and  aiterwards,  to  induce  his  son-in-law  not  to 
sell  and  to  reside  on  the  mortgaged  property,  he 
promised  to  allow  him  to  live  there  rent  free. 
The  son-in-law  acted  on  the  promise  until  A.'s 
death  : — Held,  that,  in  equity,  no  interest  w^as 
payable  until  that  time.  Yeomans  v.  Williams, 
35  Beav.  130. 

A  mortgagor  covenanted  to  pay  the  principal 
and  interest  at  the  rate  of  five  per  cent,  per 
month  on  a  fixed  day,  and  charged  a  rever- 
sionary interest  with  payment  of  the  principal 
and  interest,  *^  at  the  rate  aioresaid,"  but  there 
was  no  further  covenant  for  payment  of  interest. 
In  taking  accounts  in  a  moitgagee's  action,  the 
mortgagee  was  allowed  interest  s^ter  the  iixed 
day  at  the  rate  of  5  per  cent,  per  annum 
only.     Wallington  v.  Cook,  47  L.  J.,  Ch.  608. 

When  a  mortgagee's  costs  are  ordered  to  be 
added  to  his  security,  and  to  be  a  charge  on 
the  mortgaged  estate,  the  amount  so  charged 
carries  interest.  It  makes  no  difference  that  the 
mortgage  is  by  grant  of  a  redeemable  annuity. 
Interest  in  such  a  case  was  allowed  at  the  rate  of 
4  per  cent,  per  annum.  Lippard  v.  Ricketts,  14 
L.  R.,  Eq.  291 ;  41  L.  J.,  Ch.  695  ;  20  W.  R. 
898.    See  also  cases  post,  cols.  664  and  666. 

Compound.] — A  correspondence  took  place 
between  a  mortgagee  and  a  mortgagor,  extend- 
ing over  a  series  of  years,  in  wMch  the  mort- 
gagee stated  his  intention,  if  the  interest  upon 
the  mortgage  debt  was  not  paid,  to  add  it  to  the 
principal,  and  to  charge  the  same  interest  upon 
the  amount  as  the  mortgage  bore.  The  mort- 
gagor replied  from  time  to  time  that  he  could 
not  pay  the  interest,  and  that  it  must  be  added 
to  the  claim  of  the  mortgagee : — Held,  that  it 
did  not  amount  to  an  agreement  to  pay  com- 
pound interest :  and  the  claim  of  the  mortgagee 
was  not  allowed.  Tompson  v.  Leith,  4  Jur.,  N. 
S.  1091. 

Barrod  by  Lapso  of  Time.] — Where  there  is  a 
mortgage  with  a  covenant  to  pay  principal  and 
interest,  the  existence  of  such  a  covenant  does 
not  entitle  the  mortgagee  to  recover  more  than 
six  years'  interest  as  against  the  land.  Shaw  v. 
Johnson,  1  Drew.  &  Sim.  419 ;  30  L.  J.,  Ch.  846  ; 
7  Jur.,  N.  S.  1005  ;  4  L.  T.  461  ;  9  W.  R.  846. 

Where  a  term  is  created  for  the  express  pur- 
pose of  a  trust  to  secure  principal  and  interest  in 
a  mortgage,  s.  42  of  the  3  &  4  Will.  4,  c.  27,  does 
not  operate  as  a  bar  to  the  recovery  by  the  mort- 
gagee of  interest  beyond  six  years.    It, 

The  case  is  not  altered  where  the  term,  though 
in  1819  a  dry  satisfied  term,  was  in  that  year 
clothed  with  an  express  trust,  and  assigned  for 
the  benefit  of  the  mortgagee.    Ih. 

A  mortg^ee  of  a  reversionary  interest  in  land 
is  precluded  from  recovering  more  than  six  years' 
arrears  of  interest,  although  accruing  whilst  the 
property  was  reversionary.  Smith  v.  Hill,  9 
Ch.  D.  143  ;  47  L.  J.,  Ch.  788  ;  38  L.  T.  638  ;  26 
W.  R.  878. 

A  testatrix,  who  had  lent  3,000/.  on  a  mort- 
gage of  freehold  property,  bequeathed  the  in- 
come of  all  her  residuary  estate  in  trust  for 
three  persons  for  their  joint  lives  and  the  lives 
of  the  survivors  and  survivor,  with  an  ultimate 
trust  in  favour  of  H.  absolutely.  H.  mortgaged 
his  reversionary  interest  in  the  3,000/.  to  the 
plaintiff,  and  died  insolvent  several  years  before 
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the  death  of  the  last  tenant  for  life.  No  arrears 
of  interest  on  the  last-mentioned  mortgage 
having  been  paid,  the  plaintiff,  on  the  death  of 
the  last  tenant  for  life,  soaght  to  recover  the 
whole  arrears  of  interest : — Held,  that  arrears 
of  interest  could  not  be  recovered  while  the 
property  was  reversionary.    lb. 

Held,  also,  that  the  mortgage  of  the  rever- 
sionary interest  was  not  a  mortgage  of  an  ,in- 
terest  in  land  within  s.  42  of  3  &  4  Will.  4,  c.  27, 
and  that  the  plaintiff  was,  therefore,  entitled  to 
recover  the  whole  arrears  of  interest.    Ih, 

The  six  years'  limitation  fixed  by  3  &  4  Will. 
4.  c.  27,  s.  42,  for  the  recovery  by  suits  of  arrears 
of  interest  on  a  mortgage  debt,  applies  only  to 
the  case  of  a  suit  instituted  by  the  mortgagee, 
by  which  interest  is  actually  sought  to  be 
recovered,  and  not  to  any  legal  proceedings  by 
a  mortgagor  who  holds  the  proceeds  of  sale, 
nor  to  a  suit  by  the  mortgagor  to  recover  the 
surplus  of  such  proceeds,  after  satisfaction  of 
principal  and  interest.  Edmunds  v.  Wangh^  1 
L.  R.,  Eq.  418  ;  35  L.  J.,  Ch.  234  ;  12  Jur.,  N.  S. 
326  ;  13  L.  T.  739  ;  14  W.  R.  257. 

When  money  is  secured  by  an  ordinary  mort- 
gage by  covenant  and  bond,  the  mortgagee,  in  a 
suit  to  foreclose, can  only  recover  six  years'  aiTear» 
of  interest,  but  the  case  is  different  when  there  is 
a  trust  to  secure  it.  Bound  v.  Belly  30  Beav. 
121  ;  31  L.  J.,  Ch.  127. 

In  1856,  B.  took  an  assignment  of  a  mortgage, 
dated  in  May,  1831.  The  devisee  of  the  mort- 
gagor was  a  party  to  the  assignment,  in  which 
tliere  was  a  recital,  that  there  remained  due 
on  account  of  the  principal  404/.  7/r.,  and 
302/.  15*.  Qd,  for  interest ;  and  the  deed  wit- 
nessed, that  in  consideration  of  the  principal, 
and  all  interest  due,  the  estate  was  assigned  to 
B.,  subject  to  the  equity  of  redemption.  On 
a  bill  for  an  account  of  what  was  due,  and  for 
payment  of  principal  and  interest,  or  for  fore- 
closure, an  objection  was  taken  that  B.  was  only 
entitled  to  six  years'  interest  to  the  filing  of  the 
bill : — Held,  that  there  was  no  sufficient  ac- 
knowledgment in  the  deed  of  1856  to  entitle  B. 
to  the  amount  of  the  arrears  of  interest.  Bold i tig 
V.  Lane.  1  De  G.,  J.  &  S.  122 ;  32  L.  J.,  Ch.  219 ; 
9  Jur.,  N.  S.  606  ;  11  W.  R.  386. 

The  words  in  3  &  4  Will.  4,  c.  27,  s.  42,  "by 
whom  the  same  was  payable,"  do  not  denote 
merely  the  persons  who  ai*e  legally  bound  by 
contract  to  pay  the  interest,  but  all  the  persons 
against  whom  the  payment  of  such  arrears  might 
be  inforced.    lb. 

Payment  and  Beoeipt.]— P.,  a  solicitor  em- 
ployed  both  by  mortgagor  and  mortgagee, 
received  the  interest  on  the  mortgage  debt 
regularly.  After  a  time  he  fraudulently  ob- 
tained from  the  mortgagor  a  portion  of  the 
principal.  At  first  the  mortgagee  received  his 
interest  regularly  from  P.  at  his  oflSce ;  but 
ultimately  P.  allowed  the  interest  to  fall  into 
arrear,  till  a  large  sum  became  due  to  the  mort- 
gagee. During  this  time  the  mortgagee  made 
no  application  to  the  mortgagor  in  consequence 
of  the  irregularity  in  payment.  In  September, 
1853,  the  mortgagor  paid  the  mortgagee  a  sum, 
as  a  half-year's  interest  on  the  principal  remain- 
ing due;  that  led  to  an  explanation  and  the 
discovery  of  the  fraudulent  receipt  of  the 
principal  by  P.  The  mortgagee  did  not  re- ! 
pudiate  the  payment  at  the  time.  On  the  24th 
of  February  the  mortgagor  wrote  to  inquire  in 


what  way  he  should  pay  the  half.year's  interest 
just  due,  expressing  his  fear  that  P.  would  not 
be  able  to  make  good  his  defalcations  to  the 
mortgagee.  On  the  26th  the  mortgagee  wrote, 
requesting  payment  by  cheque  ;  and  on  the  4th 
March  the  mortgagee  again  wrote,  saying  that 
he  believed  that  P.  was  hopelessly  involved, 
and  suggesting  that  the  lo^  should  be  divided 
between  them : — Held,  that  P.  was  the  agent  of 
the  mortgagee  to  receive  the  interest,  but  not 
the  principal ;  and  that,  in  order  to  bind  the 
mortgagee  by  the  acts  of  P.  in  receiving  the 
principal,  it  was  necessary  to  shew  either  that 
what  he  did  was  with  the  intention  of  adopting 
the  acts  of  P.,  or  that  the  position  of  the  mort- 
gagor was  altered.  Xent  v.  Thomas^  1  H.  Jt  N. 
473. 

A.  lent  to  B.  1,000/.  upon  the  security  of  a 
deed,  which  contained  a  covenant  by  him  to 
surrender  copyhold  premises  to  A.'6  use.  No 
surrender  was  made.  D.,  who  acted  as  attorney 
for  both  parties,  signed  a  receipt  for  the  money, 
and  the  title-deeds  were  delivered  to  him,  and  he 
prepared  and  deliveied  to  B.,  but  without  A.'8 
knowledge,  a  schedule  of  the  deeds,  at  the  foot 
of  which  was  a  memorandum,  signed  by  D., 
acknowledging  the  receipt  of  the  deeds,  and 
undertaking  to  deliver  them  up  on  payment  of 
the  principal  money  and  interest.  The  mort- 
gage deed  remained  in  D.'s  possession,  and  he 
from  time  to  time  received  the  interest,  and  paid 
it  over  to  A.  The  principal  money  was  paid  to 
D.,  who  appropriated  it  to  his  own  use,  and  died 
insolvent : — Held,  first,  that  D.'s  receipt  for 
the  principal,  and  the  memorandum  signed 
by  him,  were  admissible  in  evidence  for  A. 
Wilkinson  v.  Candlish,  5  Ex.  91  ;  19  L.  J.,  Ex. 
166. 

Held,  secondly,  that  neither  the  possession  of 
the  mortgage  deed,  nor  the  receipt  of  the 
interest,  was  any  evidence  of  an  authority  to 
D.  to  receive  the  principal,  and  consequently 
that  A.  was  entitled  to  recover  it  from  B. 
lb. 

Waiver  of  Bight  to  call  for  Payment  of  Prinoi> 
pal  Koneyi.] — A  mortgagee  agreed  with  the 
mortgagor  that  if  the  interest  was  duly  and 
punctually  paid  the  principal  should  remain  for 
two  years.  Six  months'  interest  became  due 
and  was  demanded,  but  was  not  paid  ;  and  the 
mortgagee  then  demanded  payment  of  principal 
and  interest.  Three  days  afterwards  tne  mort- 
gagor paid  the  six  months'  interest,  which  was 
received  by  the  mortgagee : — Held,  that  the 
mortgagee  had  not  thereby,  nor  by  a  subsequent 
unaccepted  offer  to  receive  an  instalment, 
waived  his  right  to  call  in  the  principal.  Keen 
V.  Biscoe,  8  Ch.  D.  201  ;  47  L.  J.,  Ch.  644  ;  38 
L.  T.  286  ;  26  W.  R.  552. 

In  lien  of  Kotice  when  Paid  off  inmmarily.] — 
A  son,  in  1855,  mortgaged  a  reversionary  inte- 
rest to  which  he  was  entitled  under  his  tEither's 
will,  and  died  in  March,  1869,  intestate,  and 
there  was  no  legal  personal  representative.  The 
mortgagee,  having  filed  a  bill  for  the  adminis- 
tration of  the  fa&er's  estate,  was,  on  behalf  of 
a  surety  of  the  mortgagor,  paid  the  principal 
and  interest  due  on  the  mortgage  security  and 
a  sum  for  costs  of  suit.  On  motion  to  dismiss- 
the  bill : — Held,  that  he  was  not  entitled  to  six 
months'  interest  in  lieu  of  notice,  but  that  he 
was  entitled  to  the  costs  of  the  motion,  as  he 
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had  been  paid  off  in  a  9ummarj  way.     Letts  v. 
Hutching,  13  L.  R.,  Eq.  176.  -^ 

The  contract  of  mortgage  of  a  ship  provided 
that  interest  should  be  paid  half  yearly  in 
advance.  The  mortgagee  sold  the  ship  shortly 
before  a  half-yearly  day  for  payment  of  interest 
and  received  the  balance  of  purchase  money 
three  months  after  that  half-yearly  day  : — Held, 
that  he  was  entitled  to  interest  in  respect  of  the 
three  days  only  for  that  half  year.  Banner  v. 
JBerridge,  18  Ch,  D.  264  ;  50  L.  J.,  Ch.  630  ;  44 
L.  T.  680. 


When  it  Caasei.] — Interest  ceases  to  run 


on  the  day  iixed  for  redemption  under  the 
notice  given  by  the  mortgagor.  Jaines  v.  i2f/m- 
wy,  11  Oh.  D.  398  ;  48  L.  J.,  Ch.  345  ;  27  W.  R. 
617. 

Proviso  I6r  Reduction  of— Bight  of  Kortgagee 
in  Pouesdon  to  higher  Bate.] — Under  a  proviso 
in  a  mortgage  deed  for  reduction  of  interest  on 
punctual  payment,  a  mortgagee  in  possession 
through  the  default  of  the  mortgagor  is  entitled, 
on  the  accounts  being  taken,  to  charge  the 
mortgagor  with  the  higher  rate  of  interest ;  and 
also,  in  a  proper  case,  with  the  commission 
paid  to  a  receiver  for  collecting  the  rents.  Stains 
V.  Banks  (9  Jur.,  N.  S.  1049 ;  reversed  on  appeal, 
Beg.  Lib.  7  B.  1863,  1761)  considered.  Union 
Bank  of  London  v.  Ingram^  16  Ch.  D.  53  ;  50 
L.  J.,  Ch.  74  ;  43  L.  T.  669  ;  29  W.  R.  209  ;  45 
J.  P.  266. 

Apart  firom  Bpeeial  Agreement.]  —  In  the 
absence  of  special  agreement  simple  interest  only 
can  be  charged  in  a  mortgage  account.  Where 
such  mortgage  account  had  been  settled  on  the 
footing  of  compound  interest  with  half-yearly 
rests,  both  parties  wrongly  understanding  the 
mortgage  deed  to  require  the  same  :  —  Held, 
that  such  settled  account  might  be  re-opened. 
Baniell  v.  Sinclair,  6  App.  Cas.  181 ;  50  L.  J., 
P.  C.  50  ;  44  L.  T.  257  ;  29  W.  R.  569— P.  C. 

4.  To  DlSTKAIN. 

Bight  to.] — A.  mortgaged  to  6.  the  lease  of  a 
house  and  two  policies  of  assurance  to  secure 
260^.,  with  interest  at  10/.  per  cent.,  and  after 
covenanting  to  pay  the  interest,  25/.,  the  rent 
reserved  by  the  lease,  1152.,  and  the  premiums 
on  the  policies,  32Z.  12«.  6^.,  he  attorned  tenant 
from  year  to  year  to  the  mortgagee,  at  the  yearly 
rent  of  175/.,  which  sum  exceeded  the  amount  of 
the  interest,  the  landlord's  rent  and  the  pre- 
miums by  2/.  7s.  6d.  A.  having  become  bank- 
rupt, the  mortgagee  distrained  under  the  attorn- 
ment clause  for  175/.,  as  for  a  year's  rent  due, 
notwithstanding  that  the  interest,  the  landlord's 
rent  and  the  premiums  had  aU  been  duly  paid, 
and  seized  goixls  upon  the  premises  belonging  to 
a  third  party : — Held,  that,  notwithstanding  the 
di&rence  in  the  amounts,  the  attornment 
clause  was  intended  to  secure  the  interest,  the 
landlord's  rent  and  the  premiums,  and  nothing 
more,  and  that  these  having  all  been  duly  paid, 
the  distress  was  unlawful.  Secus,  if  the  object 
of  the  attornment  clause  had  been  expressed  to 
be  for  enabling  the  recovery  of  the  principal  as 
well.  Hampson  v.  Fellows,  6  L.  B,,  Eq.  675 ;  37 
L.  J.,  Ch.  694  ;  19  L.  T.  6. 

B.,  being  mortgagor  in  possession,  executed  a 
mortgage  on  the  12tk  of  September,  1866,  of  the 


premises  to  his  bankers  to  secure  the  repayment 
with  interest  of  certain  advances  to  be  made  by 
them.  The  mortgage  was  by  indenture  between 
B.  and  his  bankers,  but  was  never  executed  by 
them ;  the  deed  recited  the  previous  mortgage 
(which  was  in  fee),  and  by  it  B.  conveyed  all  the 
premises  comprised  in  the  recited  mortgage  to 
his  bankers,  in  fee,  upon  trust  that  they  should, 
either  immediately  or  at  any  time,  sell  them, 
"  and  as  a  further  security  for  the  principal  and 
interest  for  the  time  being  due  from  B.  to  them, 
B.  did  thereby  attorn  and  become  tenant  to 
them,  their  heirs  and  assigns,  as  and  from  the 
date  thereof,  of  such  of  the  premises  thereby 
conveyed  as  were  in  his  occupation,  for  and 
during  the  term  of  ten  years,  if  that  security 
should  so  long  continue,  at  the  yearly  rent  of 
800/.,  to  be  paid  on  the  1st  of  October,  the  first 
yearly  rent  to  be  payable  on  the  1st  of  October 
then  next.  Provided  that,  notwithstanding  any- 
thing therein  contained,  and  without  any  notice 
or  demand  of  possession,  it  should  be  lawful  for 
the  bankers,  their  heirs,  executors,  administrators 
or  assigns,  before  or  i^ter  the  execution  of  the 
trusts  of  sale,  to  enter  upon  the  mortgaged 
premises,  or  any  part  thereof,  and  to  eject  B.  or 
any  person  claiming  through  him,  and  to  deter- 
mine the  term  of  ten  years,  not^vithstanding  any 
lease  that  mi^ht  have  been  granted  by  B."  The 
bankers  made  the  stipulated  advances,  and  B. 
continued  in  occupation  of  the  premises ;  and  on 
the  15th  of  October,  1866,  they  distrained  for 
the  first  year's  rent: — Held,  first,  that  the  in- 
tention of  the  parties,  as  evidenced  by  the  deed, 
was  to  create  a  tenancy  at  will  only,  and  not  a 
term  of  ten  years  ;  that  a  deed  being  therefore 
unnecessary,  the  tenancy  was  created  by  the 
assent  of  the  parties  and  the  occupation  under 
it,  and  that  the  fact  that  the  bankers  had  not 
executed  the  deed  was  immaterial.  Morton  v. 
Woods,  3  L.  R.,  Q.  B.  658  ;  37  L.  J.,  Q.  B.  242  ; 
18  L.  T.  791  ;  16  W.  R.  979  ;  9  B.  &  S.  632. 
Affirmed,  4  L.  R.,  Q.  B.  293  ;  38  L.  J.,  Q.  B.  81  ; 
17  W.  R.  414  ;  9  B.  &  S.  632— Ex.  Ch. 

Held,  secondly,  that,  the  parties  having  agreed 
that  the  relation  of  landlord  and  tenant  should 
be  established  between  them,  the  mortgagor  was 
estopped  from  setting  up  that  the  mortgagees 
had  no  legal  reversion  ;  and  that  it  made  no 
difference  that  the  fact  of  the  mortgagor  having 
only  the  equity  of  redemption  appeared  on  the 
face  of  the  deed;  and  that  the  distress  was 
therefore  lawful.    Ih, 

By  Kortgagee  of  Beversion.] — A.  agreed  in 
writing  to  let  a  farm  to  B.  The  agreement 
rcserv«i  a  rent  payable  at  stated  intervals,  and 
provided  that  A.  should  put  the  premises  in  re- 

gair.  B.  alleged  that,  prior  to  the  agreement 
eing  signed,  A.  promised,  verbally,  that  if  B. 
would  t&e  the  farm  the  buildings  should  be  put 
into  a  thorough  state  of  repair,  and  that  no  rent 
should  be  demanded  till  this  was  done,  and  that 
on  the  faith  of  this  promise  B.  took  the  farm.  A. 
afterwards  mortgaged  the  premises  to  C,  who 
gave  to  B.  notice  of  the  mortgage,  and  that  the 
principal  and  interest  were  in  arrear,  and  directed 
him  to  pay  the  rent  to  C.  B.  then  set  up  the 
alleged  collateral  agreement,  of  which  C.  was 
previously  unaware.  C,  after  notice,  distrained 
for  the  rent  reserved  by  the  written  agreement, 
and  due  before  and  after  the  date  of  his  mort- 
gage. In  an  action  by'  B.  against  C.  for  an 
injunction  to  restrain  him  from  holding  or  selling 
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the  goods,  and  damages  for  improperly  dis- 
training, and  against  A.  and  C.  for  specific 
performance  of  the  written  agreement  and  the 
alleged  parol  agreement,  Malins,  V.-C,  on  the 
motion  of  the  plaintiff,  and  subject  to  certain 
terms,  granted  an  interlocutory  injunction  re- 
straining C.  from  remaining  in  possession  and 
from  seUing  for  a  certain  .time  : — field,  that  the 
injunction  ought  not  to  have  been  granted,  for 
that,  assuming  that  the  parol  agreement  existed, 
the  mortgagee  of  the  reversion,  without  notice, 
was  not  bound  by  it.  Carter  v.  Salmon^  43  L.  T. 
490— C.  A. 

Court  will  not  restrain  Distraint.]  —  Scmble, 
that  a  court  of  equity  will  not  interfere  with 
the  legal  right  of  distraint  by  the  owner  of  the 
reversion  for  the  rent  due  to  him  on  the  contract 
of  tenancy,  even  where  the  distraint  is  for  more 
money  than  is  due  as  rent.    Ih, 

See  alio  cases  antCf  ool.  627,  and  cases  vnder 

DiBTBESS. 

5.  Otheb  Mattebs  Relating  to. 

Title  to  Kortgage  Honey.] — The  executor,  not 
the  heir  of  a  mortgagee  in  fee,  is  entitled  to  the 
money  secured  by  the  mortgage.  Thomborovgh 
V.  Bakery  3  Swans.  628. 

Money  due  on  a  mortgage  in  fee,  paid  to  the 
heir  of  the  mortgagee,  was  recovered  from  him 
by  the  executor.    Tabor  v.  Tabor^  3  Swans.  636. 

Where  a  mortgage  is  made  to  several  persons 
jointly,  they  are  in  equity  tenants  in  common  of 
the  mortgage  money.  VicJt^rs  v.  CoweU^  1  Beav. 
529  ;  3  Jur.  864. 

Kortgagee  in  Possession — Carrying  on  Busi- 
ness.^— A  mortgagee  in  possession  of  business 
premises  is  entitl^  to  carry  on  business  for  a 
reasonable  time  so  as  to  enable  him  to  sell  as  a 
going  concern,  and  for  that  purpose  to  use  the 
name  of  the  mortgagor's  firm.  Cook  v.  Thomas, 
24  W.  R.  427. 

Bestraining  Tmstee  fh>m  Cutting  Growing 
Crops  after  Hotiee.] — A  mortgagor  presented  a 
petition  for  liquidation  of  his  estate,  and  the 
trustee  appointed  went  into  possession  of  the 
mortgaged  lands  and  commenced  cutting  the 
growing  crops.  The  mortgagee  then  put  a  man 
in  possession  and  required  the  trustee  to  ^ve  up 
possession,  which  he  declined  to  do.  In  an 
action  against  the  trustee  an  injunction  was 
granted  restraining  him  from  cutting  crops  and 
from  removing  the  crops  cut  after  the  demand 
made  by  the  mortgagee.  Bagnull  v.  Villarj  12 
Ch.  D.  812  ;  48  L.  J.,  Ch.  695  ;  28  W.  R.  242. 

Title  to  Compensation  Honey.]  —  A  railway 
company  having  given  notice  of  its  intention  to 
take  a  portion  of  premises  upon  which  a  business 
was  being  carried  on,  and  of  which  mortgagees 
were  in  possession,  the  amount  of  compensation 
to  be  paid  for  the  lands  taken,  and  for  the 
damage  which  might  be  sustained  by  reason  of 
severance,  or  by  reason  of  the  execution  of  the 
works,  or  of  the  exercise  of  the  parliamentary 
powers  of  the  company,  was  submitted  to  arbi- 
tration, and  the  amount  awarded  was  11,950/., 
of  which  the  arbitrator  certified  that  2,800/.  was 
given  in  respect  of  trade  profits.  The  mort- 
gagees, whose  debt  exceeded  the  entire  amount 
of  compensation,  were  held  entitled  to  the  whole 
sum.     Pile  v.  Piley  Lambton,  Ex  imrte,  3  Ch.  D. 


36  ;  46  L.  J.,  Ch.  841 ;  35  L.  T.  18 ;  24  W.  R. 
1003— C.  A. 

Beoeiver  and  JIanager — ^Application  by  Kort- 
gagee of  Business  Prendses.1 — ^A  legal  mort- 
gagee of  business  premises,  sucn  as  an  hotel,  who 
is  prevented  by  the  mortgagor  from  taking 
possession  under  the  mortgage,  may  obtain,  upon 
an  interlocutory  application,  an  order  for  the 
appointment  of  a  receiver  and  manager,  and  an 
injunction  restraining  the  mortgagor  from  inter- 
fering with  the  management  of  the  business  and 
the  possession  of  the  premises.  Form  of  order 
appointing  a  receiver  and  manager  with  an 
injunction.  Truman  v.  Redgra^Cy  18  Ch.  D. 
547  ;  50  L.  J.,  Ch.  830  ;  45  L.  T.  606.  See  also 
cases  antCy  col.  635. 

Leasing  Powers — Conveyanoing  Act,  1881 — 
Kortgage  in  Pursuance  of  Agreement.] — In  a 

mortgage  of  land  to  be  given  in  pursuance  of  an 
agreement  made  before  the  Conveyancing  Act, 
1881,  the  mortgagee  is  not  entitled  to  a  provision 
to  expressly  exclude  the  operation  of  s.  18  of 
the  act,  under  which  a  mortgagor  in  possession 
has  power  to  make  leases  of  the  mortgaged  land. 
Nugent  and  Riley ,  In  re^  49  L.  T.  132. 

To  Xake  and  Betain  Copies  of  Kortgage  Deed.] 
— ^A  mortgagee  or  transferee  of  a  mortgage* 
though  entitled  to  keep  a  fair  copy  of  the  draft 
deed  for  his  own  protection  until  the  transaction 
is  completed,  has  no  right  to  keep  copies  of  the 
mortgage  deed  or  deed  of  transfer  after  he  is 
paid  off,  but  whatever  copies  he  has  are,  as  a 
general  rule,  copies  paid  for  by  the  mortgagor^ 
and  to  be  delivered  up  to  him  when  he  pays  off 
the  mortgage.  Wade  and  Thomas,  In  re,  17  Ch. 
D.  348  ;  60  L.  J.,  Ch.  601 ;  44  L.  T.  599 ;  29 
W.  R.  626. 

A  film  of  solicitors  acting  for  a  number  of  sets 
of  persons  (five  in  all)  interested  in  moneys 
secured  upon  mortgage,  on  the  mortgage  being 
paid  off,  in  their  biU  of  costs  charged  the  execu- 
tors of  the  mortgagor  -with  the  costs  of  five  copies 
of  the  draft  deed  of  transfer,  and  the  taxing- 
master  having  disallowed  the  charge  for  four 
such  copies : — Held,  that  the  taxing  master 
was  right  in  allowing  the  costs  of  only  one  oopy» 
lb. 

Bight  to  Kaintain  Possesiory  Action  against 
Tenant  of  Kortgagor.] — ^A  party  having  mort- 
gaged his  premises  to  the  plaintiff  in  1846,  and 
being  allowed  to  remain  in  possession,  let  them 
in  1848  to  the  defendant.  In  October,  1849,  the 
plaintiff,  without  having  been  otherwise  in 
possession,  brought  ejectment  against  the  de- 
fendant, who  gave  his  consent  to  a  judge's  order, 
dated  the  31st  October.  The  order  directed  pro- 
ceedings to  be  stayed  till  the  16th  of  November 
then  next,  the  tenant  in  possession  undertaking 
on  that  day  to  give  up  possession  to  the  plaintiff^ 
and  that  in  default  the  plaintiff  should  be  at 
liberty  to  sign  final  judgment,  and  issue  execu- 
tion against  the  tenant  for  the  costs  of  such 
judgment,  execution,  writ  of  possession,  costs  of 
levy,  &c.  On  the  15th  of  November  the  plaintiff 
first  entered  into  possession  of  the  premises,  and 
brought  an  action  for  mesne  profits  accrued  be- 
tween November,  1848,  and  the  15th  of  Novem- 
ber, 1849  : — Held,  that  the  plaintiff,  not  having 
been  in  possession  of  the  premises  prior  to  the 
•15th  of    November,    could   not   maintain  the 
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action,  his  entry  on  that  day  not  having  relation 
back  to  his  title  as  mortgagee,  and  that  the 
judge's  order  made  no  difference  in  the  case. 
Litchfield  V.  Ready,  6  Ex.  939  ;  20  L.  J.,  Ex.  51. 

Trespass  will  not  lie  against  the  occupier  of 
land  by  a  mortgagee,  who  has  never  been  in  actual 
possession,  or  been  seised  of  the  land,  and  has 
not  obtained  judgment  in  ejectment,  cither  by 
default  or  by  veidict,  and  therefore  he  cannot 
waive  the  tort,  and  maintain  an  action  of  use 
and  occupation.  Turner  v.  CamerorCs  Coalbrook 
Steam  Coal  Company,  5  £x.  932 ;  20  L.  J.,  Ex. 
71. 

In  trespass  quare  clausum  fregit,  the  plaintiff 
made  title  under  a  mortgage  deed  of  6th  March, 
1840,  by  which  the  mortgagor  demised  premises 
to  the  plaintiff  thenceforth  for  a  term,  subject  to 
a  proviso  that  the  demise  should  cease  and  be 
void  if  the  mortgagor  paid  the  principal  and 
interest  by  6th  March,  1841,  and  interest  at 
stated  periods  in  the  meantime  ;  and  to  another 
proviso  empowering  the  plaintiff  to  sell  (after 
three  months'  notice)  if  default  should  be  made 
in  payment  of  principal  and  interest  at  the  times 
named.  Then  followed  covenants  by  the  mort- 
gagor to  the  plaintiff  for  payment  of  principal 
and  interest  at  the  days  appointed,  and  that,  at 
any  time  after  default  made  in  such  payment, 
it  should  be  lawful  for  the  plaintiff  peaceably 
and  quietly  to  enter  upon  the  premises,  and 
thenceforth,  for  the  residue  of  the  term,  to  hold 
the  same  and  take  the  rents  and  profits  without 
lawful  interruption  from  the  mortgagor  or  any 
other  person.  On  pleadings,  setting  forth  the 
deed,  and  shewing  that  the  plaintiff  had  entered 
upon  the  mortga^d  premises  after  the  execution 
of  the  deed,  but  before  6th  March,  1841,  and 
before  default  in  payment,  and  raising  the  ques- 
tion whether  or  not  he  had  a  right  so  to  enter : — 
Held,  that  the  deed  gave  power  to  the  mort- 
gagee to  enter  before  default,  aad  before  the  day 
named  for  any  payment.  Rogers  v.  Orazebrook, 
8  Q.  B.  895. 


Where  Kortgagee  Belets  to  Kortgagor.] 


— Mortgagees  entering  on  the  mortgaged  pre 
mises,  and  reletting  them  to  the  mortgagor,  as 
tenant,  the  mortgagor  cannot  maintain  trespass 
against  them  for  (tistraining.  Dawton  v.  JohU' 
*on,  1  F.  &  F.  656. 


When  Bight  Aocmes.] — ^A  tenant   for 


years  of  a  house  demised  it,  by  a  deed,  dated 
March  24th,  to  the  mortgagee,  to  hold  thence- 
forth for  the  residue  of  the  term  (less  one  day), 
subject  to  a  proviso  ;  and  he  also  sold  and  trans- 
ferred the  fixtures  and  chattels  therein  to  the 
mortgagee,  to  hold  for  his  own  use  and  benefit, 
but  subject  to  the  same  proviso.  The  deed  con- 
tained a  proviso  for  reconveyance,  on  payment 
of  the  mortgage  money  on  the  24th  June  then 
next,  and  also  a  proviso,  that,  on  nonpayment  on 
that  day,  it  should  be  lawful  for  the  mortgagee 
to  enter  upon  and  receive  and  take  the  rents  and 
profits  of  the  leasehold  and  other  premises,  and 
if  he  should  think  proper,  of  his  sole  authority, 
to  sell  or  underlet  the  premises,  and  to  sell  the 
fixtures  and  chattels : — Held,  that  the  mort- 
gagee's right  to  take  possession  did  not  attach 
until  the  24th  June,  and  that  he  could  not  main- 
tain trespass  for  an  entry,  or  for  an  asportation 
of  the  fixtures  and  chattels  before  that  day  by  a 
stranger.  Wheeler  v.  Montefiore,  1  G.  &  D.  493  ; 
2  Q.  B.  133  ;  6  Jur.  299. 


Eights  of  Assignee.] — The  assignee  of  a  mort- 
gagee cannot  stand  in  any  different  character,  or 
hold  any  different  position,  from  that  of  the 
mortgagee  himself,  although  the  mortgagor  may 
not  have  been  a  party  to  the  assignment.  Walker 
V.  JoTies,  1  L.  R.,  P.  C.  50 ;  35  L.  J.,  P.  C.  30  ; 
12  Jur.,  N.  S.  381 ;  14  L.  T.  686  ;  14  W.  E.  484. 

Eight  of  Be-entry — ^Breaeh  of  Conditions.] — 
A  mortgagee  and  mortgagor  demised  leasehold 
premises  to  J.  for  a  term  of  years,  reserving  to 
them,  or  either  of  them,  a  right  of  re-entry  if  J. 
should  assign  without  consent  of  the  mortgagor. 
After  several  assignments,  made  with  the  consent 
of  the  mortgagor  before  22  &  23  Vict.  c.  35,  s.  1» 
an  assignee  in  a  deed  (to  which  the  mortgagor 
was  a  party  for  the  purpose  of  assenting  thereto) 
covenanted  with  the  mortgagor  not  to  assign 
without  his  consent,  and  a  condition  of  re-entnr 
was  reserved  to  the  mortgagor  in  case  of  sucn 
assignment.  An  ejectment  was  brought  by  the 
mortgagee  and  mortgagor  to  recover  possession 
upon  a  breach  of  the  condition: — Held,  first, 
that  the  mortgagee  could  not  recover  under  the 
condition  of  re-entry  in  the  original  lease,  as 
his  right  of  re-entry  was  determined  by  the 
assignment  with  consent  prior  to  the  22  &  23 
Vict.  c.  35.  Saunders  v.  Merry  weather,  3  H.  & 
C.  902  ;  13  W.  R.  814. 

Held,  secondly,  that  the  mortgagor  could  not 
recover  upon  the  right  of  re-entry  reserved  in 
the  assignment,  because  he  had  no  legal  interest 
in  the  reversion.    Ih, 

Held,  thirdly,  that  as  from  the  recitals  in  the 
assignment  it  appeared  that  the  mortgagor  had 
no  legal  estate  in  the  reversion,  the  assignee  was 
not  estopped  from  setting  up  such  want  of  legal 
title  in  the  mortgagor  as  a  defence  to  the  action. 
lb. 


To  Prevent  Seenrity  being  Defeated  or 


Destroyed.] — ^A  lessee  mortgaged  tenants'  fix- 
tures, and  afterwards  surrendered  his  lease  to 
the  lessor,  who  granted  a  fresh  term  to  another 
party  : — Held,  that  the  mortgagee  had  a  right 
to  enter  and  seize  the  fixtures,  it  not  being  com- 
petent to  the  lessee  to  defeat  his  grant  by  a  sub- 
sequent voluntary  act  of  surrender.  London 
Loan  and  Discount  Company  v.  Drake,  6  C.  B., 
N.  S.  798  ;  28  L.  J.,  0.  P.  297. 

Costs — Effect  of  Neglect  to  render  Accovnt.] — 

A  mortgage  to  secure  S5L,  with  interest  at  5/.  per 
cent.,  provided  for  annual  rests  and  the  f umishmg 
of  accounts  yearly  ;  the  assignee  of  the  mortgagee 
having  gone  into  possession,  a  suit  for  redemp- 
tion was  instituted  against  his  executor  in  1874, 
who  by  his  answer  alleged  that  at  the  filing  of 
the  bill,  and  thence  to  the  time  of  putting  in  the 
answer,  a  sum  of  1212.  bs,  Sd,  was  due  on  foot  of 
the  mortgage  ;  the  accounts  taken  in  the  suit 
shewed  a  sum  of  but  161,  10«.  Sd»  due  at  the 
filing  of  the  bill,  and  5/.  I3s,  only  due  at  the 
filing  of  the  answer,  inclusive  of  a  sum  allowed 
by  consent  for  repairs  ;  three  months  before  the 
commencement  of  the  suit  the  defendant  was 
called  upon  in  writing  for  an  account,  but  he 
neglected  to  comply  with  the  requisition : — 
Held,  first,  that  the  plaintiff  having  failed  to 
shew  that  the  mortgage  debt  was  fully  paid  off, 
either  at  the  filing  of  the  bill  or  answer,  the 
defendant  should  not  be  deprived  of  his  costs 
except  on  the  ground  of  misconduct ;  but, 
secondly,  that  the  neglect  to  render  an  account 
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that  before  seizing  and  selling  the  goods,  to  wit, 
on  the  30th  April,  1861,  the  defendant,  in  pnr- 
saanoe  of  and  under  the  provisions  in  the  deed, 
duly  gave  the  plaintiff  a  notice  in  writing, 
appointing  an  earlier  day  than  the  5th  March, 
1870,  for  payment  of  the  money,  to  wit,  at  two 
o'clock  of  the  afternoon  of  the  30th  April,  1861, 
bat  that  the  plaintiff  did  not  pay  the  same : — Held, 
that  the  plea  was  bad,  inasmach  as  a  notice  for 
payment  on  the  same  day  the  notice  was  given 
was  insufficient ;  and  also  that  it  was  consistent 
with  the  plea  that  the  seizure  and  sale  were 
before  default  in  payment  at  the  time  mentioned 
in  the  notice.  Rogers  v.  MuttaUf  7  H.  &  N.  733  ; 
31  L.  J.,  Ex.  275. 


when  called  on  by  the  plaintiff  to  do  so  con- 
stituted such  misconduct,  and  that  he  should 
accordingly  abide  his  own  costs  of  the  suit. 
Cassidy  v.  Sullivan,  1  Ir.  L.  R.,  Ch,  D.  313. 

Not  Befused  because  more   Demanded 

than  Dae.] — A  mortgagee  in  possession  will  not 
be  refused  his  costs  on  the  g^und  merely  that 
the  demand  which  he  made  before  suit  has  been 
found,  after  charging  him  with  an  occupation 
rent  and. rents  not  received,  and  disallowing 
certain  parts  of  his  expenditure,  to  be  more  than 
the  sum  actually  due  at  the  filing  of  the  bill. 
Cotterell  v.  Stratton,  8  L.  R.,  Ch.  295  ;  42  L.  J., 
Ch.  417  ;  28  L.  T.  218  ;  21  W.  R.  234. 

A.,  the  chief  clerk,  was  prepared  to  make  an 
order  without  costs  against  some  mortgagees  to 
pay  into  court  the  balance  of  purchase-money 
in  their  hands,  but  the  mortgagees  insisted  on 
having  the  case  heard  by  the  judge : — Held, 
that  the  adjournment  to  the  judge  was  not  in 
the  nature  of  an  appeal,  it  being  the  right  of  the 
mortgagees  to  have  the  point  heard  by  the  judge 
personally,  and  that  even  if  they  had  been 
wrong  on  the  merits  they  ought  not  to  have  been 
ordered  to  pay  costs,  for  tlmt  a  mortgagee  can- 
not be  deprived  of  costs  merely  l^cause  he 
claims  bon&  fide  something  more  than  the  court 
holds  him  entitled  to.  Watts^  In  re.  Smith  v. 
WattSy  22  Ch.  D.  1  ;  62  L,  J.,  Ch.  209  ;  48  L.  T. 
167  ;  31  W.  R.  262— C.  A. 


Between   Kortgageet.] — ^When  a  mori> 


gagee  appeals,  and  the  decision  is  reversed,  he 
will  be  allowed  to  add  his  costs  of  appeal  to  his 
mortgage  charge.  Addisim  v.  Cax^  8  L.  R.,  Ch. 
76  ;  42  L.  J.,  Ch.  291  ;  28  L.  T.  46 ;  21  W.  R. 
180. 

X.  REMEDIES  FOR  NON-PAYMENT 
OF  MORTGAGE  MONEY. 

1.  Pkevious  to  Remedy. 

Notice  to  Fay  offl]— The  rule  that,  in  case  of 
default  of  payment  by  the  mortgagor,  six 
months'  notice  or  interest  must  be  given,  applies 
when  the  mortgagee  has  required  payment  on  a 
particular  day  and  the  money  is  not  then  paid. 
Bartlett  v.  FranUin,  36  L.  J.,  Ch.  671 ;  17  L.  T. 
100  ;  15  W.  R.  1077. 

If  a  mortgagee  consents  to  the  sale  of  the 
mortgaged  property,  such  consent  amounts  to  an 
acceptance  by  him  of  notice  to  pay  off  ;  and  if 
the  property  is  sold,  he  is  not  entitled  to  six 
months'  interest  in  lieu  of  notice,  but  only 
interest  for  the  period  which  intervenes  between 
the  actual  payment  off  and  the  expiration  of  the 
six  months  from  the  time  of  such  consent  being 
given.  Day  v.  Day,  31  Beav.  270  ;  31  L.  J.,  Ch. 
806  ;  8  Jur.,  N.  S.  1166. 

Action  on  a  deed,  whereby  the  plaintiff,  in 
consideration  of  money  lent  to  him  by  the  defen- 
dant, assigned  to  the  defendant  goods,  subject  to 
a  proviso  for  redemption  on  repayment  on  the 
6th  of  March,  1870,  "or  at  such  earlier  day  or 
time  as  the  defendant  should  appoint  for  pay- 
ment by  notice  in  writing,"  with  liberty  on 
default  in  payment  to  seize  and  sell  the  goods. 
Breach,  that  the  defendant,  without  giving  the 
plaintiff  notice  of  an  appointment  of  any  reason- 
able earUer  day  than  the  5th  of  March,  1870,  for 
payment  of  the  money,  and  before  any  default 
in  payment,  seized  and  sold  the  goods.     Plea, 


Bill    of    Sale  —  Beaaonable    Demand.]  —  A 

bill  of  sale  contained  a  covenant  by  the 
grantor  to  pay,  immediately  on  a  demand  in 
writing,  signed  by  or  on  behalf  of  the  grantees, 
being  given  to  him  or  left  at  his  last  known 
place  of  abode,  and  if  the  grantor  did  not  imme- 
diately upon  such  demand  pay,  the  grantees  were 
authorized  to  enter,  and  seize  and  sell  the  goods. 
Until  default  in  payment,  the  grantor  was  to 
remain  in  possession  of  the  goods.  A  written 
demand,  made  by  the  grantees'  attorneys  on  their 
behalf,  was  sent  by  a  bailiff  to  the  grantor,  who 
received  it,  but  did  not  pay,  whereupon  the 
bailiff  seized  immediately : — Held,  that  there 
was  no  default  in  the  grantor,  as  he  had  not  a 
reasonable  time,  under  the  circumstances,  to 
procure  the  money.  Toms  v.  WiUon,  4  B.  &  S. 
465  ;  32  L.  J.,  Q.  B.  383  ;  8  L.  T.  798  ;  11  W.  R. 
952— Ex.  Ch.  S,  P.,  Brighty  v.  XoHon,  3  B.  & 
S.  306  ;  32  L.  J.,  Q.  B.  38. 

Waiver  of  Deftralt  to  Fay.] — Agreement  in 
writing  not  to  call  in  a  mortgage  for  two  years, 
the  mortgagor  fulfilling  his  covenants.  On  one 
occasion  within  the  two  years  interest  was  not 
paid  on  the  day,  and  the  mortgagee  shortly 
afterwards,  after  giving  notice  that  he  was  no 
longer  bound  by  the  agreement,  demanded  and 
received  payment  of  the  interest  and  incidental 
costs  : — Held,  a  waiver  of  the  default ;  and  an 
injunction  was  granted  in  equity  to  restrain  an 
ejectment  brought;  within  the  two  years.  Laiig- 
ridge  v.  Payne,  2  Johns.  &  H.  423  ;  7  L.  T.  23  ; 
10  W.  R.  726. 


2.  By  Fobeclosube. 

Sale  of  Kortgaged  Property  in  Action  for 
Foreclosnre.]— /&<;  44  &  45  Vict.  c.  41,  s.  25. 

Parties.] — A  depositor,  by  way  of  mortgage 
of  a  lease,  made  a  registered  assignment  under 
the  Bankruptcy  Act,  1861,  of  all  his  estate  and 
effects  to  trustees,  in  favour  of  his  creditors. 
The  trustees  had  not  done  any  act  to  signify 
their  acceptance  of  the  lease.  The  mortgagee 
filed  a  bill  for  foreclosure  or  sale  against  the 
mortgagor,  not  making  the  trustees  parties. 
Plea  of  the  assignment  allowed,  with  leave  to 
amend.  Metropolitan  Dank  v.  Offord,  10  L.  R.. 
Eq.  398  ;  39  L.  J.,  Ch.  820  ;  22  L.  T.  699. 

E.  was  entitled  to  one  equal  fourth  part  or 
share  of  and  in  one  equal  eighth  part  or  share  of 
the  proceeds  to  arise  from  real  and  personal 
estates  directed  by  a  testator  to  be  sold  and 
converted.  E.  mortgaged  his  share  to  the 
plaintiff  to  secure  1,500/.  and  interest  and  fur- 
ther advances.    The  principal  being  unpaid,  and 


657      MORTGAGE — Remedies  for  Non-payment  of  Mortgage  Money n      668 


the  interest  in  arrear,  the  plaintiff  filed  a  bill 
against  the  trustee,  not  making  the  cestui  que 
trust  (the  assignor)  a  party.  The  prayer  of  the 
bill  was  for  an  injunction,  an  account,  and  pay- 
ment merely.  The  defendant  denuirred  for 
want  of  parties,  thereby  admitting  the  state- 
ments in  the  bill : — Held,  that  the  assignor  was 
a  necessary  party,  notwithstanding  the  sum  was 
an  equitable  chose  in  action,  and  of  ascertained 
amount.  Levingtr  v.  OraniMe^  27  L.  T.  537  :  21 
W.  R.  37. 

When  A.  and  B.,  jointly  interested  in  a  policy 
of  assurance,  agreed  to  keep  it  up  for  their  mutual 
benefit,  paying  the  premium  in  certain  propor- 
tions, and  B.  ceasing  to  pay  his  portion  of  the 
premium,  the  whole  was  paid  by  A.: — Held,  that 
he  was  entitled  to  a  foreclosure  decree  against 
B.  Parker  v.  Angletea  (^Marquiit),  25  L.  T.  482; 
20  W.  R.  162. 

In  a  foreclosure  suit  by  mortgagees,  judgment 
creditors  who  had  not  issued  execution,  were 
made  defendants: — Held,  that  they  were  un- 
necessary parties,  and  having  disclaimed  all 
interest  upon  being  served  with  a  copy  of  the 
bill,  they  were  dismiraed  with  costs.  Cook  v. 
Hart,  12  L.  R.,  Eq.  459  ;  41  L.  J.,  Ch.  143  ;  24 
L.  T.  779  ;  19  W.  R.  947. 

By  One  of  Several  Kortgagees.] — One  of 


several  mortgagees  can  maintain  an  action  to 
foreclose  the  mortgage,  making  the  others  co- 
defendants  if  they  are  unwilling  to  be  joined  as 
co-plaintiffs,  or  have  done  some  act  precluding 
them  from  being  plainti&  The  act  of  a 
majority  of  trustees  cannot  bind  a  dissenting 
minority  nor  the  trust  estate.  In  order  to  bind 
the  trust  estate  the  act  must  be  the  act  of  all 
the  trustees.  Luk^  v.  S<mth  Kensington  Hotel 
Company,  11  Ch.  D.  121  ;  48  L.  J.,  Ch.  361 ;  40 
L.  T.  638  ;  27  W.  R.  514. 

Eight  to  part  of  Kortgage  Honey.]— A  person 
entitled  to  part  only  of  a  sum  of  money,  due  on 
mortgage,  cannot  file  a  bill  for  a  foreclosure  of 
the  same  part  of  the. mortgaged  estate.  Palmer 
V.  Carlisle  ^EarV),  1  Sim.  &  Stu.  423. 

Ont  of  what  Fnnd  Kortgage  Honey  to  be 
Paid.] — ^A  mortgagor  devised  his  real  and  per- 
sonal estate  to  his  wife.  She  died  without 
paying  off  the  mortgage : — Held,  in  a  case  not 
falling  within  the  17  &  18  Vict.  c.  113,  that  her 
heir  was  not  to  have  the  mortgage  paid  out  of 
the  personal  estate  of  the  mortgagor.  Swaimon 
V.  Swainson,  6  De  G.,  M.  k  G.  648 ;  26  L.  J., 
Ch.119;  3  Jur.,  N.  S.  146. 

Where  Qnestioni  between  Co-Defendantf  as  to 
Piioritiei.] — In  a  foreclosure  suit,  when  questions 
as  to  priorities  not  affecting  the  plaintiff  are 
raised  between  co-defendants,  the  court  will 
fix  a  day  certain  for  all  to  redeem  or  be  fore- 
closed, without  prejudice  to  the  rights  of  the 
several  defendants  inter  se.  Bart^t  v.  i2eef, 
12  L.  R.,  Eq.  395  ;  40  L.  J.,  Ch.  599 ;  25  L.  T. 
373  ;  19  W.  R.  1046. 

Stipnlation  for  Payment  of  <*  Commission  *'  on 
Instalments — Penal^.] — A  mortgagee  agreed  to 
advance  to  a  mortgagor  a  sum  to  be  repaid  at 
specified  dates  by  instfiments,  with  interest  at6Z. 
per  cent  per  annum,  and  if  the  bank  rate  should 
exceed  4Z.  per  cent,  additional  interest  equal  to 
the  excess.    If  default  was  made  in  payment  of 


any  instalment  at  due  date  there  was  also  to  be 
paid  a  "  commission  "  of  II.  per  cent,  for  every 
month  or  part  of  a  month  from  the  due  date  to 
the  date  of  payment  of  such  instalment : — Held, 
that  this  "  commission  "  was  not  in  the  nature  of 
a  penalty,  and  that  the  mortgagee  was  entitled 
to  charge  for  it  in  taking  the  account.  General 
Credit  and  Discount  Company  v.  Olegg,  22  Ch. 
D.  549  ;  52  L.  J.,  Ch.  297  ;  48  L.  T.  182  ;  31 
W.  R.  421. 

One  Time  for  Redemption.]  — Foreclosure 
ordered  with  one  term  of  redemption  for  aU  the 
puisne  mortgagees.  Bartlett  v.  Rees  (supra) 
followed.    Jb, 

Transferee  after  Deoree  obtaining  Order  for 
Beyivor.] — When  a  decree  has  been  made  in  a 
foreclosure  suit,  and  the  plaintiff  has  subse- 
quently transferred  his  interest,  the  transferee 
may  obtain  an  order  of  revivor  under  15  k  16 
Vict.  c.  86,  s.  52,  whether  the  transfer  took  place 
before  or  after  the  chief  clerk  had  made  his 
certificate.  JBibby  v.  Naylor,  17  L,  R.,  Eq.  14  ; 
43  L.  J.,  Ch.  405  ;  22  W.  R.  52. 

If  a  pisirty  to  a  foreclosure  action  has  assigned 
his  interest  after  decree,  the  assignee  may  be 
made  a  party  to  the  action  even  after  the  order 
for  foreclosure  absolute.  Campbell  v.  Holyland, 
7  Ch.  D.  166  ;  47  L.  J.,  Ch.  145  ;  38  L.  T.  128 ; 
26  W.  R.  109. 

Thus,  where,  after  decree  in  a  foreclosure 
action,  the  mortgagor's  interest  had  been  pur- 
chased by  A.,  and  the  mortgagee's  interest  by 
B.,  and  an  order  was  aiterwarcS  made  for  fore- 
closure absolute  on  an  ex  parte  application  by 
the  mortgagee,  A.  and  B.  were,  on  motion  by 
A.,  order^  to  be  made  co-defendants,  and  a 
subsequent  motion  by  B.  to  discharge  that  order 
as  irregular,  on  the  ground  that  the  action  was, 
in  fact,  at  an  end,  was  refused.    lb. 

Joinder  of  Canses  of  Action.] — A  foreclosure 
action  is  not  an  action  for  the  recovery  of  land 
within  the  meaning  of  Rules  of  Court,  1876, 
Ord.  XVII.  r.  2.  Tawell  v.  8late  Company,  3 
Ch.  D.  629. 

Payment  at  Time  Appointed.]  —  In  a  fore- 
closure suit  the  plaintiff's  agent  attended  during 
the  prescribed  time  for  payment,  but  without  a 
power  of  attorney  to  receive  the  money.  No 
one  attended  to  pay.  On  an  ex  parte  applica- 
tion, the  foreclosure  was  made  absolute.  Alaerae 
V.  Bvans,  24  W.  R.  55. 

In  a  foreclosure  suit  the  money  was  to  be  paid 
between  twelve  and  one.  The  agent  of  the 
mortgagee  attended  during  the  whole  of  the 
appointed  time,  but  without  any  power  of 
attorney  to  receive  the  money.  The  mortgagee 
himself  did  not  attend.  No  one  appeared  on 
behalf  of  the  mortgagor : — Held,  that  the 
foreclosure  ought  to  be  made  absolute.  Cojt  v. 
WaU&n,  7  Ch.  D.  196  ;  47  L.  J.,  Ch.  263. 

Order  for  Foreelofnre  and  Personal  Payment 
joined.] — In  a  foreclosure  action,  since  the  Judi- 
cature Acts,  where  both  forms  of  relief  are  ex- 
pressly claimed,  an  order  for  personal  payment 
may  be  combined  with  an  order  for  foreclosure. 
Gibbon  V.  Walker,  38  L.  T.  217. 

Form  of.]  —  A  foreclosure  decree  upon  an 
equitable   mortgage  should   contain  the  word 
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that  before  seizing  and  selling  the  goods,  to  wit, 
on  the  30th  April,  1861,  the  defendant,  in  pur- 
saance  of  and  under  the  provisions  in  the  deed, 
duly  gave  the  plaintiff  a  notice  in  writing, 
appointing  an  earlier  day  than  the  6th  March, 
1870,  for  payment  of  the  money,  to  wit,  at  two 
o'clock  of  the  afternoon  of  the  30th  April,  1861, 
but  that  the  plaintiff  did  not  pay  the  same : — Held, 
that  the  plea  was  bad,  inasmuch  as  a  notice  for 
payment  on  the  same  day  the  notice  was  given 
was  insufficient ;  and  also  that  it  was  consistent 
with  the  plea  that  the  seizure  and  sale  were 
before  default  in  payment  at  the  time  mentioned 
in  the  notice.  Jlogers  v.  Mnttonj  7  H.  &  N.  733  ; 
31  L.  J.,  Ex.  275. 


when  called  on  by  the  plaintiff  to  do  so  con- 
stituted such  misconduct,  and  that  he  should 
accordingly  abide  his  own  costs  of  the  suit. 
Cassidy  v.  Sullivan,  1  Ir.  L.  B.,  Ch.  D.  313. 

Kot  Sefoaed  beeanie  mora   Demanded 

than  Due.] — ^A  mortgagee  in  possession  will  not 
be  refused  his  costs  on  the  ground  merely  that 
the  demand  which  he  made  before  suit  has  been 
found,  after  charging  him  with  an  occupation 
rent  and. rents  not  received,  and  disallowing 
certain  parts  of  his  expenditure,  to  be  more  than 
the  sum  actually  due  at  the  filing  of  the  bill. 
Cotterell  v.  Stratt&n,  8  L.  R.,  Ch.  295  ;  42  L.  J., 
Ch.  417  ;  28  L.  T.  218  ;  21  W.  R.  234. 

A.,  the  chief  clerk,  was  prepared  to  make  ac 
order  without  costs  against  some  mortgagees  to 
pay  into  court  the  balance  of  purchase-money 
in  their  hands,  but  the  mortgagees  insisted  on 
having  the  case  heard  by  the  judge  : — Held, 
that  the  adjournment  to  the  judge  was  not  in 
the  nature  of  an  appeal,  it  being  the  right  of  the 
mortgagees  to  have  the  point  heard  by  the  judge 
personally,  and  that  even  if  they  had  been 
wrong  on  the  merits  they  ought  not  to  have  been 
oidei^  to  pay  costs,  for  tluit  a  mortgagee  can- 
not be  deprived  of  costs  merely  l^cause  he 
claims  bon&  fide  something  more  than  the  court 
holds  him  entitled  to.  Watts,  In  re,  Smith  v. 
Watts,  22  Ch.  D.  1 ;  52  L.  J.,  Ch.  209  ;  48  L.  T. 
167  ;  31  W.  R.  262— C.  A. 


Between   Kortgagees.] — ^When  a  mort^ 


gagee  appeals,  and  the  decision  is  reversed,  he 
wi&  be  allowed  to  add  his  costs  of  appeal  to  his 
mortgage  charge.  Addison  v.  Qtx,  8  L.  R.,  Ch. 
76  ;  42  L.  J.,  Ch.  291  ;  28  L.  T.  45 ;  21  W.  R. 
180. 

X.  REMEDIES  FOR  NON-PAYMENT 
OF  MORTGAGE  MONEY. 

1.  Previous  to  Remedy, 

Kotiee  to  Fay  o£] — The  rule  that,  in  case  of 
default  of  payment  by  the  mortgagor,  six 
months*  notice  or  interest  must  be  given,  applies 
when  the  mortgagee  has  required  payment  on  a 
particular  day  and  the  money  is  not  then  paid. 
Bartlett  v.  FranUin,  36  L.  J.,  Ch.  671 ;  17  L.  T. 
100  ;  15  W.  R.  1077. 

If  a  mortgagee  consents  to  the  sale  of  the 
mortgaged  property,  such  consent  amounts  to  an 
acceptance  by  him  of  notice  to  pay  off  ;  and  if 
the  property  is  sold,  he  is  not  entitled  to  six 
months'  interest  in  lieu  of  notice,  but  only 
interest  for  the  period  which  intervenes  between 
the  actual  payment  off  and  the  expiration  of  the 
six  months  from  the  time  of  such  consent  being 
given.  Day  v.  Day,  31  Beav.  270  ;  31  L.  J.,  Ch. 
806  ;  8  Jur.,  N.  S.  1166. 

Action  on  a  deed,  whereby  the  plaintiff,  in 
consideration  of  money  lent  to  him  by  the  defen- 
dant, assigned  to  the  defendant  goods,  subject  to 
a  proviso  for  redemption  on  repayment  on  the 
5th  of  March,  1870,  "  or  at  such  earlier  day  or 
time  as  the  defendant  should  appoint  for  pay- 
ment by  notice  in  writing,"  with  liberty  on 
default  in  payment  to  seize  and  sell  the  goods. 
Breach,  that  the  defendant,  without  giving  the 
plaintiff  notice  of  an  appointment  of  any  reason- 
able earlier  day  than  the  5th  of  March,  1870,  for 
payment  of  the  money,  and  before  any  default 
in  payment,  seized  and  sold  the  goods.     Plea, 


Bill    of    Sale  —  Beaaonable    Demand.] — A 

bill  of  sale  contained  a  covenant  by  the 
grantor  to  pay,  immediately  on  a  demand  in 
^vriting,  signed  by  or  on  behalf  of  the  grantees, 
being  given  to  him  or  left  at  his  last  known 
place  of  abode,  and  if  the  grantor  did  not  imme- 
diately upon  such  demand  pay,  the  grantees  were 
authorized  to  enter,  and  seize  and  sell  the  goods. 
Until  d^kult  in  payment,  the  grantor  was  to 
remain  in  possession  of  the  goods.  A  written 
demand,  made  by  the  grantees*  attorneys  on  their 
behalf,  was  sent  by  a  bailiff  to  the  grantor,  who 
received  it,  but  did  not  pay,  whereupon  the 
bailiff  seized  immediately : — Held,  that  there 
was  no  default  in  the  grantor,  as  he  had  not  a 
reasonable  time,  under  the  circumstances,  to 
procure  tlie  money.  Toms  v.  Wilson,  4  B.  &  S. 
465  ;  32  L.  J.,  Q.  B.  383  ;  8  L.  T.  798  ;  11  W.  R. 
952— Ex.  Ch.  S.  jP.,  Brighty  v.  ^'orton,  3  B.  & 
S.  306  ;  32  L.  J.,  Q.  B.  38. 

Waiver  of  Defiaiilt  to  Fay.] — ^Agreement  in 
writing  not  to  call  in  a  mortgage  for  two  years, 
the  mortgagor  fulfilling  his  covenants.  On  one 
occasion  within  the  two  years  interest  was  not 
paid  on  the  day,  and  the  mortgagee  shortly 
afterwards,  after  giving  notice  that  he  was  no 
longer  bound  by  the  agreement,  demanded  and 
received  payment  of  the  interest  and  incidental 
costs  : — Held,  a  waiver  of  the  default ;  and  an 
injunction  was  granted  in  equity  to  restrain  an 
ejectment  brought^  within  the  two  years.  Lang- 
ridge  v.  Payne,  2  Johns.  &  H.  423  ;  7  L.  T.  23  ; 
10  W.  R.  726. 

2.  By  Fobsclosuse. 

Sale  of  Kortgaged  Property  in  Action  for 
Forocloinre.]— /S^«  44  &  45  Vict.  c.  41,  s.  25. 

Fartiea.] — A  depositor,  by  way  of  mortgage 
of  a  lease,  made  a  registered  assignment  under 
the  Bankruptcy  Act,  1861,  of  all  his  estate  and 
effects  to  trustees,  in  favour  of  his  creditoi-s. 
The  trustees  had  not  done  any  act  to  signify 
their  acceptance  of  the  lease.  The  mortgagee 
filed  a  bill  for  foreclosure  or  sale  against  the 
mortgagor,  not  making  the  trustees  parties. 
Plea  of  the  assignment  allowed,  with  leave  to 
amend.  Metropolitan  Bank  v.  Offord,  10  L.  R.. 
Eo.  398 ;  39  L.  J.,  Ch.  820  ;  22  L.  T.  699. 

£.  was  entitled  to  one  equal  fourth  part  or 
share  of  and  in  one  equal  eighth  part  or  share  of 
the  proceeds  to  arise  from  real  and  personal 
estates  directed  by  a  testator  to  be  sold  and 
converted.  £.  mortgaged  his  share  to  the 
plaintiff  to  secure  1,5%Z.  and  interest  and  fur- 
ther advances.    The  principal  being  unpaid,  and 
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the  interest  in  arrear,  the  plaintiff  filed  a  bill 
against  the  trustee,  not  maldng  the  cestui  que 
trust  (the  assignor)  a  party.  The  prayer  of  the 
bill  was  for  an  Injunction,  an  account,  and  pay- 
ment merely.  The  defendant  demurred  for 
want  of  parties,  thereby  admitting  the  state- 
ments in  the  bill : — Held,  that  the  assignor  was 
a  necessary  party,  notwithstanding  the  sum  was 
an  equitable  chose  in  action,  and  of  ascertained 
amount.  Letingtr  v.  Oramltie,  27  L.  T.  637  ;  21 
W.  R.  37. 

When  A.  and  B.,  jointly  interested  in  a  policy 
of  assurance,  agreed  to  keep  it  up  for  their  mutual 
benefit,  paying  the  premium  in  certain  propor- 
tions, and  B.  ceasing  to  pay  his  portion  of  the 
premium,  the  whole  was  paid  by  A.: — Held,  that 
he  was  entitled  to  a  foreclosure  decree  against 
B.  Parker  v.  Angletea  (Marquis'),  25  L.  T.  482; 
20  W.  R.  162. 

In  a  foreclosure  suit  by  mortgagees,  judgment 
creditors  who  had  not  issued  execution,  were 
made  defendants: — Held,  that  they  were  un- 
necessary parties,  and  having  disclaimed  all 
interest  upon  being  served  with  a  copy  of  the 
bill,  they  were  dismissed  with  costs.  Cook  v. 
Hart,  12  L.  R.,  Eq.  459  ;  41  L.  J.,  Ch.  143  ;  24 
L.  T.  779  ;  19  W.  R.  947, 

By  One  of  Beyeral  Kortgageei.] — One  of 


eeyeral  mortgagees  can  maintain  an  action  to 
foreclose  the  mortgage,  making  the  others  co- 
defendants  if  they  are  unwilliug  to  be  joined  as 
co-plaintifte,  or  have  done  some  act  precluding 
them  from  being  plaintiffs.  The  act  of  a 
majority  of  trustees  cannot  bind  a  dissenting 
minority  nor  the  trust  estate.  In  order  to  bind 
the  trust  estate  the  act  must  be  the  act  of  all 
the  trustees.  LuJ^  v.  South  Kentltigton  Hotel 
Company,  11  Ch.  D.  121  ;  48  L.  J.,  Ch.  361 ;  40 
L.  T.  638  ;  27  W.  R.  514. 

Bight  to  part  of  Kortgage  Koney.] — A  person 
entitled  to  part  only  of  a  sum  of  money,  due  on 
mortgage,  cannot  file  a  bill  for  a  foreclosure  of 
the  same  part  of  the.  mortgaged  estate.  Palmer 
V.  CarlUlei^EarV),  1  Sim.  &  Stu.  423. 

Out  of  what  Fund  Kortgage  Koney  to  be 
Paid.] — ^A  mortgagor  devised  his  real  and  per- 
sonal estate  to  his  wife.  She  died  without 
paying  off  the  mortgage  : — Held,  in  a  case  not 
falling  within  the  17  &  18  Vict.  c.  113,  that  her 
heir  was  not  to  have  the  mortgage  paid  out  of 
the  personal  estate  of  the  mortgagor.  Sioainson 
V.  Simituon,  6  De  G.,  M.  &,  G.  648 ;  26  L.  J., 
Ch.  119  J  3  Jur.,  N.  S.  146. 

Where  Qnestions  between  Co-Defiondants  as  to 

Prioritiei.] — In  a  foreclosure  suit, when  questions 
as  to  priorities  not  affecting  the  plaintiff  are 
raised  between  co-defendants,  the  court  will 
fix  a  day  certain  for  all  to  redeem  or  be  fore- 
closed, without  prejudice  to  the  rights  of  the 
several  defendants  inter  se.  BartUtt  v.  Rees, 
12  L.  R.,  Eq.  395  ;  40  L.  J.,  Ch.  599 ;  25  L.  T. 
373  ;  19  W.  R.  1046. 

Stipulation  for  Payment  of  **  Commission  *'  on 
Instalments — PMialty.] — ^A  mortgagee  agreed  to 
advance  to  a  mortgagor  a  sum  to  be  repaid  at 
specified  dates  by  instalments,  with  interest  at  62. 
per  cent,  per  annum,  and  if  the  bank  rate  should 
exceed  42.  per  cent,  additional  interest  equal  to 
the  excess.    If  default  was  made  in  payment  of 


any  instalment  at  due  date  there  was  also  to  be 
paid  a  "  commission "  of  1/.  per  cent,  for  every 
month  or  part  of  a  month  from  tiie  due  date  to 
the  date  of  payment  of  such  instalment : — Held, 
that  this  "  commission  "  was  not  in  the  nature  of 
a  penalty,  and  that  the  mortgagee  was  entitled 
to  charge  for  it  in  taking  the  account.  General 
Credit  and  Di4cou7it  Company  v.  Olegg,  22  Ch. 
D.  549  ;  52  L.  J.,  Ch.  297  ;  48  L.  T.  182  ;  31 
W.  R.  421. 

One  Time  for  Bedemption.] — Foreclosure 
ordered  with  one  term  of  redemption  for  all  the 
puisne  mortgagees.  Bartlett  v.  Reei  (supra) 
followed.    lb. 

Transferee  after  Decree  obtaining  Order  for 
BoTivor.] — When  a  decree  has  been  made  in  a 
foreclosure  suit,  and  the  plaintiff  has  subse- 
quently traniferred  his  interest,  the  transferee 
may  obtain  an  order  of  revivor  under  15  &  16 
Vict.  c.  86,  s.  52,  whether  the  transfer  took  place 
before  or  after  the  chief  clerk  had  made  his 
certificate.  Bibby  v.  Nay  lor,  17  L,  R.,  Eq.  14  ; 
43  L.  J.,  Ch.  405  ;  22  W.  R.  52. 

If  a  party  to  a  foreclosure  action  has  assigned 
his  interest  after  decree,  the  assignee  may  be 
made  a  party  to  the  action  even  after  the  order 
for  foreclosure  absolute.  Campbell  v.  Holyland, 
7  Ch.  D.  166  ;  47  L.  J.,  Ch.  145  ;  38  L.  T.  128  ; 
26  W.  R.  109. 

Thus,  where,  after  decree  in  a  foreclosure 
action,  the  mortgagor's  interest  had  been  pui*- 
chased  by  A.,  and  the  mortgagee's  interest  by 
B.,  and  an  order  was  afterwards  made  for  fore- 
closure absolute  on  an  ex  parte  application  by 
the  mortgagee,  A.  and  B.  were,  on  motion  by 
A.,  order^  to  be  made  co-defendants,  and  a 
subsequent  motion  by  B.  to  discharge  that  order 
as  irregular,  on  the  ground  that  the  action  was, 
in  fact,  at  an  end,  was  refused.    lb. 

Joinder  of  Canses  of  Action.] — A  foreclosure 
action  is  not  an  action  for  the  recovery  of  land 
within  the  meaning  of  Rules  of  Court,  1875, 
Ord.  XVII.  r.  2.  Tawell  v.  Slate  Company,  3 
Ch.  D.  629. 

Payment  at  Time  Appointed.]  —  In  a  fore- 
closure suit  the  plaintiff's  agent  attended  during 
the  prescribed  time  for  payment,  but  without  a 
power  of  attorney  to  receive  the  money.  No 
one  attended  to  pay.  On  an  ex  parte  applica- 
tion, the  foreclosure  was  made  absolute.  Macrae 
V.  Ihans,  24  W.  R.  55. 

In  a  foreclosure  suit  the  money  was  to  be  paid 
between  twelve  and  one.  The  agent  of  the 
mortgagee  attended  during  the  whole  of  the 
appointed  time,  but  without  any  power  of 
attorney  to  receive  the  money.  The  mortgagee 
himself  did  not  attend.  No  one  appeared  on 
behalf  of  the  mortgagor: — Held,  that  the 
foreclosure  ought  to  be  made  absolute.  Cojp  v. 
Watson,  7  Ch.  D.  196  ;  47  L.  J.,  Ch.  263. 

Order  for  Foreclosnre  and  Personal  Payment 
joined.] — In  a  foreclosure  action,  since  the  Judi- 
cature Acts,  where  both  forms  of  relief  are  ex- 
pressly claimed,  an  order  for  personal  payment 
may  be  combined  with  an  order  for  foreclosure. 
6fibbon  v.  Walker,  38  L.  T.  217. 

Form  of.]  —  A  foreclosure  decree  upon  an 
equitable   mortgage  should   contain  the  word 
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*' foreclose"  in  addition  to  the  words  used  in 
Seton  on  Decrees,  p.  1126,  Form  4.  Lees  v. 
I^isher,  22  Ch.  D.  283  ;  31  W.  R.  94— C.  A. 

When  an  order  for  preliminary  accounts  is 
obtained  under  Rules  of  Court,  1875,  Order  XV., 
r.  1,  after  issuing  the  writ  of  summons  in  a 
foreclosure  action,  and  after  simple  appearance 
to  the  writ  by  the  defendant,  the  oider  should 
not  prejudice  the  trial  of  any  issues  which  might 
be  raised  by  the  pleading  subsequently  delivered 
by  Inserting  as  of  common  form  the  words  "  and 
the  judge  not  requiring  any  trial  of  this  action 
other  than  this  application."  Gatti  v.  WebsteVj 
12  Ch.  D.  771  ;  48  L.  J.,  Ch.  763 ;  41  L.  T.  18  ; 
27  W.  R.  935.  See  also  Greenovgh  v.  Littltr,  15 
Ch,  D.  93 ;  42  L.  T.  144  ;  28  W.  R.  318. 

OoYenants  to  pay  in  Kortgage  Deed.]— Where 
the  writ  in  an  action  for  foreclosure  was  also 
specially  indorsed  under  Ord.  III.,  r.  6,  with  a 
claim  for  the  amount  due  on  the  covenant  to  pay 
in  the  mortgage  deed,  an  application  to  enter 
judgment  against  the  mortgagor  under  Ord. 
XIV.,  r.  1,  for  the  amount  claimed,  before  the 
action  was  heard,  was  refused.  Mill  v.  Side- 
botUmi,  47  L,  T.  224. 

Judgment  on  Summons.] — There  is  no  juris- 
diction to  give  judgment  for  foreclosure  upon 
summons,  although  the  facts  are  not  in  dispute. 
Zloyd  V.  JDarid  Lloyd  and  Company^  26  W.  R. 
572. 

In  Default  of  Appearanee.] — Immediate  fore- 
closure, in  case  the  mortgagor  did  not  appear, 
was  claimed  by  the  pleading.  The  mortgagor 
made  default  in  appearance,  and  the  court  made 
only  an  ordinary  foreclosure  decree.  Patey  v. 
Flint,  48  L.  J.,  Ch.  696  ;  40  L.  T.  651 ;  27  W.  R. 
595. 

Staying  Prooeedingt.]— The  court  will  not 
stay  proceedings  in  an  action  for  foreclosure 
or  sale  commenced  in  the  Palatine  Court  of 
Lancaster,  where  the  property  is  beyond  the 
limit  of  the  jurisdiction  of  the  Palatine  Court, 
but  both  mortgagees  and  mortgagors  are  within 
such  jurisdiction.  Longdendale  Cotton  Spinning 
Company,  In  re,  8  Ch.  D.  150 ;  38  L.  T.  776  ;  26 
W.  R.491. 

When  an  action  was  commenced  by  an  equit- 
able mortgagee,  whose  claim  was  disputed,  to 
establish  his  charge,  and  also  seeking  general 
administration,  and  the  usual  administration 
decree  as  to  personalty  was  subsequently  made 
under  an  administration  summons  taken  out  by 
another  creditor,  the  court  stayed  all  proceed- 
ings in  the  first  action,  added  an  inquiry  as  to 
incumbrances  to  the  decree,  and  gave  the  con- 
duct of  the  decree  to  the  plaintiff  in  the  first 
action.  Matthews  v.  Matthewa,  Willyamt  v. 
Matthews,  45  L.  J.,  Ch.  711  ;  34  L.  T.  718. 

Forecloinre  not  Complete  till  Final  Order 
made.] — ^A  foreclosure  is  not  complete  until  the 
final  order  has  been  made,  and  the  final  order 
cannot  be  obtained  if  rents  have  been  received 
by  the  mortgagee  since  the  account  was  taken. 
Prees  v.  Cok^,  6  L.  R.,  Ch.  645. 

Be-opening  Deeree  for.]— A  foreclosure  de- 
cree, though  absolute  in  form,  is  not  so  in  fact, 
but  may  be  opened  on  sufficient  cause  shewn, 
even  though  the  mortgagee  may  have  actually 


sold  the  mortgaged  property.  Campbell  v.  Holv" 
land,  7  Ch.  D.  166  ;  47  L.  J.,  Ch.  145  ;  38  L.  T. 
128  ;  26  W.  R.  160. 

In  the  case  of  a  mortgage  of  a  reversionary 
fund,  where  the  mortgagor  had  not  appeared  to 
pay  the  mortgage  debt  at  the  time  and  place 
appointed  by  the  decree,  under  the  impression 
that  he  had  entei^  into  a  binding  contract  with 
the  mortgagee  for  the  purchase  of  the  mortgage 
debt,  and  where  the  mortgagee  before  such  date 
had  contracted  to  sell  to  a  third  party,  which 
sale  was  subsequently  carried  into  effect,  the 
foreclosure  was  re-opened  on  the  motion  of  the 
mortgagor  to  add  the  purchaser  as  a  party  to 
the  suit,  and  to  be  allowed  to  redeem,  and  the 
mortgagor  was  allowed  to  redeem  accordingly. 
lb. 

Advertising  Deeree.] — In  a  foreclosure  suit,  by 
a  mortgagee  who  had  been  in  possession  twelve 
years,  against  several  defendants,  trustees  and 
beneficiaries  under  the  will  of  the  original  mort- 
gagor— some  of  whom  were  out  of  the  jurisdic- 
tion in  America — the  bill  having  been  ordered  to 
be  taken  pro  oonfesso  against  the  defendants 
out  of  the  jurisdiction,  and  at  the  hearing  none 
of  the  defendants  appearing,  service  of  copy  of 
the  decree  upon  the  defendants  out  of  the  juris- 
diction was  permitted  to  be  made  by  adver- 
tisements in  two  London,  and  one  American » 
newspapers.    Hyde  v.  Large,  19  L.  R.,  Eq.  48  ; 

23  W.  R.  22. 

Aooonnts.]  —  Stipulations  for  commission  on 
receipt  of  rents  and  conversion  of  arrears  of 
interest  into  principal  insertec^  by  a  solicitor 
mortgagee  in  a  mortgage  deed  prepared  by 
himself,  and  insisted  upon  by  him  as  the  con- 
dition of  any  further  advance  to  his  client,  will 
not  be  allowed  in  taking  the  account  between 
the  solicitor,  as  mortgagee  in  possession,  and  his 
client  in  a  foreclosure  suit,  ^re  v.  Hughes, 
2  Ch.  D.  148  ;  45  L.  J.,  Ch.  395 ;  34  L.  T.  211  ; 

24  W.  R.  597. 

Kortgagor  not  Appearing.] — When  at  the 

trial  of  a  foreclosure  action  the  plaintiff  asks  for 
a  sale  of  the  propeFty,  and  the  mortgagor  does 
not  appear,  the  court  will  order  an  account  of 
what  IS  due  to  the  plaintiff  to  be  first  taken,  and 
then  that  so  mucn  of  the  property  be  sold  as 
will  be  sufficient  to  satisfy  what  is  found  due  to 
the  plaintiff.  Wade  y.  Wilson,  22  Ch.  D.  235  ; 
52  L.  J.,  Ch.  399 ;  47  L.  T.  696  ;  31  W.  R. 
237. 

Attornment  Clause— Kortgagee  in  Posses- 
sion.]— In  taking  the  account  in  a  foreclosure 
action  between  first  mortgagee  and  second  mort- 
gagee and  mortgagor,  an  attornment  clause  in 
his  mortgage  deed  will  not  render  the  first  mort- 
gagee liable  to  account  on  the  footing  of  mort- 
gagee in  possession  in  respect  of  the  rent  reserved 
by  the  attornment  clause.  Stanley  v.  Chvndy,, 
22  Ch.  D.  478  ;  52  L.  J.,  Ch.  248  ;  48  L.  T.  606  ; 
31  W.  R.  315. 

Insufficient  Security.] — Mortgagees  ab- 
stained from  bringing  in  the  accounts  directed  by 
a  foreclosure  judgment  on  the  ground  that  need- 
less expense  would  be  occasioned  thereby,  the 
security  being  alleged  to  be  already  insufficient : 
— Held,  that  there  being  no  evidence  before  the 
court  that  the  taking  of  the  accounts  would  be 
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a  reckless  proceeding,  the  mortgagors  were  en- 
titled to  an  order  on  the  mortgagees  to  bring  in 
the  accounts,  but  that  the  order  must  be  pre- 
faced with  a  statement  that  it  was  insisted  on 
by  the  mortgagors,  and  be  without  prejudice  to 
an  application  by  the  mortgagees  to  stay  pro- 
ceedings in  case  they  should  be  able  to  prove  the 
proceedings  to  be  reckless.  Taylor  v.  MoHt/n 
(No.  2),  25  Ch.  D.  48  ;  63  L.  J.,  Ch.  89  ;  49  L.  T. 
483  ;  32  W.  B.  256—0.  A. 

Where  at  a  trial  of  a  foreclosure  action,  the 
plaintiff  asks  for  a  sale  of  the  property  and  the 
mortgagor  does  not  appear,  the  court  will  dis- 
pense with  an  account  of  what  is  due,  if  it 
appear  by  the  pleadings  that  the  security  is 
insufficient.     WUliaTns  v.  Owens,  48  L.  T,  388. 


Annual  Sests.] — ^A  mortgagee  in  posses- 


sion brought  a  foreclosure  action.  In  his  state 
ment  of  claim  he  did  not  allege  that  interest 
was  in  arrear  when  he  took  possession.  The 
mortgagor,  in  his  statement  of  defence,  alleged 
that  the  rent  received  greatly  exceeded  the  in- 
terest : — Held,  that  the  accounts  must  be  directed 
to  be  taken  with  annual  rests.  Cktrter  v.  James, 
29  W.  R.  437. 


Opening   Signed  Acconnti.]  —  Upon  a 


proper  case  for  opening  signed  accounts  made 
by  a  mortgagor  by  his  answer  and  evidence  in  a 
foreclosure  suit  in  issue  before  the  2nd  of  No- 
vember, 1875,  the  court  has  power,  under  the 
Judicature  Act,  1873,  s.  24,  sub-ss.  2  and  3,  to 
entertain  this  equitable  defence  in  the  same 
manner  as  if  a  cross  bill,  or,  under  the  new 
procedure,  a  counter-claim  had  been  filed  for  the 
purpose.    lb. 

Coniolidation  in  Aetions.] — To  entitle  a  mort- 
gagee to  treat  each  of  two  mortgage  securities  in 
his  hand  of  the  same  mortgagor  as  security  for 
each  of  the  mortgage  debts,  it  is  not  necessary 
that  each  mortgj^  taken  by  itself  should  be 
forfeited  and  liable  to  foreclosure.  Accordingly, 
where  a  building  society  had  taken  from  a 
man  for  distinct  debts  two  mortgages,  which 
respectively  provided  for  reconveyance  on  pay- 
ment of  fixed  periodical  instalments,  an  action 
for  consolidation  and  foreclosure  of  both  the 
mortgages  was  supported  when  default  had  been 
made  under  one  only.  Cummins  v.  Fletcher, 
49  L.  J.,  Ch.  117  ;  41  L.  T.  546  ;  28  W.  R.  272. 

Consolidation  of  Beenrities  pending  Action.] — 
A  motion  by  defendant  in  a  foreclosure  suit  for 
the  ordinary  decree  under  9  Geo.  2,  c.  20,  s.  2, 
cannot  be  resisted  by  the  plaintiff  on  the  ground 
that  he  has,  pending  the  action,  parted  with  the 
legal  estate  ;  nor  (if  the  action  has  been  entered 
for  trial)  on  the  ground  that  he  desires  to  stay 
proceedings,  in  order  to  take  advantage  of  a 
transfer  and  right  of  consolidation  arising  since 
the  entry  for  trial.  Matthews  v.  AtUtoous,  49 
L.  J.,  Ch.  80. 

Sale  of  nnnecoBsarily  large  Portion — Balance, 
whether  Eealty  or  Personalty.] — In  a  mort- 
gagee's suit  for  foreclosure  and  sale,  a  decree 
was  made  that  in  default  of  payment  within  the 
usual  time,  the  mortgaged  lands,  or  a  sufficient 
part,  should  be  sold,  and  that  after  payment  of 
the  incumbrances,  the  remainder  should  be  paid 
to  the  mortgagor,  and  that  if  any  part  of  the 
lands  remained  unsold,  they  also  should  be  re- 


conveyed  to  the  mortgagor.  A  larger  part  of 
the  estate  was  sold  than  was  sufficient  to  satisfy 
all  the  incumbrancers.  The  mortgagor  made 
two  applications  to  the  court  as  to  the  invest- 
ment of  this  surplus  fund,  on  the  second  of 
which  it  was  invested  in  government  stock. 
No  further  proceedings  had  ever  been  taken  as 
to  the  fund  till  the  present  action  : — Held,  that 
the  capital  of  the  fund  was  to  be  deemed  a 
portion  of  the  mortgagor's  real  estate,  and  de- 
sceaded  to  his  heir-at-law.  Scott  v.  Scott,  9 
L.  R.,  Ir.  367. 

Sale  ordered  any  Time  before  Poreelosore 
absolute.] — ^A  decree  for  successive  redemptions 
and  foreclosures  having  been  obtained  in  an 
action  by  a  second  mortgagee  against  the  first 
mortgagee  and  several  successive  incumbrancers, 
the  second  mortgagee  redeemed  the  first,  and 
then  applied  for  a  sale  of  the  mortgaged  pro- 
perty : — Held,  that  under  the  Conveyancing  and 
Law  of  Property  Act,  1881,  s.  26,  the  court  has 
jurisdiction  to  order  a  sale  of  mortgaged  property 
in  a  foreclosure  or  redemption  action  at  any 
time  before  the  suit  is  concluded  by  foreclosure 
absolute,  and  a  sale  was  ordered.  ilnUm  Bank 
of  London  v.  liigram,  20  Ch.  D.  463  ,*  51  L.  J,, 
Ch.  508  ;  46  L.  T.  507  ;  30  W.  R.  375— C.  A. 

Several  Parties  entitled  to  Bedeem  —  One 
Time  fixed  for  Bedemption.] — In  an  action  by 
second  mortgagees  against  subsequent  incum- 
brancers and  the  mortgagor's  trustee  in  liquida- 
tion, there  being  evidence  that  the  sale  of  the 
property  would  leave  a  very  small  margin  for 
the  subsequent  incumbrancers,  only  one  of  whom 
appeared,  one  time  certain  was  fixed  for  all  the 
defendants  to  redeem  or  be  foreclosed.  Cripps  v. 
Wood,  51  L.  J.,  Ch.  584. 

Computation  of  Interest  snbteqaent  to  Cer- 
tificate.]— When  a  judgment  for  foreclosure,  ob- 
tained by  a  first  mortgagee  against  subsequent 
mortgagees  and  the  mortgagor,  directs  successive 
redemptions,  and  foreclosures  in  default  of  re- 
demption, and  a  puisne  mortgagee  &ils  to  pay 
the  amount  found  due  from  him  to  the  prior 
mortgagee  for  principal,  interest  and  costs,  and 
is  accoidingly  foreclosed,  in  taking  the  account 
against  the  person  next  entitled  to  redeem,  sub- 
sequent interest  ought  to  be  computed  on  the 
whole  sum  found  due  -from  the  person  who  has 
failed  to  redeem,  i.  e.  upon  the  interest  found 
due  from  him,  as  well  as  upon  the  principal  and 
costs.  Mton  V.  Ourteis,  19  Ch.  D.  49  ;  51  L.  J., 
Ch,  60 ;  45  L.  T.  435  ;  30  W.  R.  316. 

Infant  Defendant.] — An  infant  defendant  in 
an  action  to  foreclose  a  1^^  mortgage  is  still 
entitled  to  have  a  day  given  him  on  which  to 
shew  cause  against  the  judgment  for  foreclosure. 
Gray  v.  Bell,  46  L.  T.  521 ;  30  W.  R.  606. 

When,  in  a  foreclosure  suit,  against  an  infant 
heiress-at-law  of  the  mortgagor,  the  property 
was  insufficient  to  satisfy  the  mortgage  debt,  the 
court,  at  the  instance  of  the  plaintiff,  and  upon 
his  offering  to  pay  the  defendant's  costs,  made 
an  immediate  and  absolute  foreclosure  decree. 
Bennett  v.  Harfoot,  24  L.  T.  86  :  19  W.  R.  428. 

In  a  foreclosure  action,  where  the  estate  of  the 
mortgagor  was  devised  in  trust  for  sale  and  had 
become  vested  in  an  infant,  who  was  also  one  of 
the  persons  beneficially  interested  : — Held,  that 
the  decree  should  contain  a  direction  that,  in 


663       MORTGAGE — Remedies  for  Non-payment  of  Mortgage  Money.      664 


case  the  mortgagees  were  not  redeemed  within 
six  months,  the  infant  should  be  a  trustee  for 
them  within  the  meaning  of  the  Trustee  Act. 
and  the  executrix  of  the  mortgagor  be  ordered 
to  convey  the  estate  to  the  mortgagees  on  his 
behall    Foster  v.  Parker,  8  Ch.  D.  147. 

Judgment  for  an  immediate  foreclosure  ab- 
solute against  an  infant  granted,  the  plaintiff 
offering  to  pay  the  defendant's  costs  of  the  action 
as*  between  solicitor  and  client,  and  the  defen- 
dant's counsel  not  asking  for  liberty  to  redeem, 
or  that  an  account  should  be  taken  of  what  was 
due  to  the  plaintiffs,  upon  the  court  being  satis- 
fied by  evidence  that  the  value  of  the  property 
was  not  sufficient  to  pay  the  amount  of  the  prin- 
cipal sum  due  on  the  mortgage,  together  with 
interest  and  the  costs  of  the  action,  and  that  it 
would  be  for  the  benefit  of  the  infant  to  give 
judgment  in  that  form.  Wolterhamptan  and 
Staffordshire  Banking  Comjjany  v,  ueorge,  24 
Ch.  D.  707. 

Coita  of  Concorrenee  of  poiine  Kortgagee — 
Oeneral  Fxineiplea.] — When  at  the  instance  of 
a  mortgagee  a  decree  is  made  for  sale  of  the 
mortga^nod  property,  and  a  puisne  mortgagee 
concurs  in  a  conveyance  to  a  purchaser  under  the 
decree,  such  puisne  incumbrancer  is  not  entitled 
to  any  costs  in  respect  of  such  concurrence  unless 
the  prior  incumbrancer  has  been  paid  in  full. 
Wanham  or  Wanhnm  v.  Machin,  10  L.  R.,  Bq. 
447  ;  39  L.  J.,  Ch.  789  ;  23  L.  T.  479  :  18  W.  R. 
1098. 

Kortgagor  cannot  avoid  Answering  and  Ac- 
counting  by  Diiolaimer.]— A  defendant  (bank- 
rupt mortgagor)  to  a  suit  by  his  mortgagee, 
praying  for  a  declaration  of  priority  and  for 
accounts,  cannot  by  means  of  an  answer  and  dis- 
claimer avoid  answering  fully,  for,  though  he 
may  disclaim  his  interest  in  the  subject-matter 
of  the  suit,  he  cannot  disclaim  his  liability  to 
account.  Dobree  v.  KlckoUon,  22  L.  T.  774  ;  18 
W.  R.  965. 

Sale  allowed  notwithitanding  Poredosnre  Suit 
Pending.] — Although  a  foreclosure  suit  is  pend- 
ing the  court  will  allow  the  property  to  which  it 
relates  to  be  sold  without  the  control  of  the 
court,  provided  all  parties  interested  are  sui  juris 
and  consent ;  but  the  purchase-money  will  be 
ordered  to  be  paid  into  court,  at  least  if  there  is 
any  question  as  to  priority  of  incumbrances. 
JUlph  V.  Hortofi,  19  W.  R.  220. 

Where  part  of  Kortgagor's  Interest  veitod  in 
Crown.] — When  part  of  the  mortgagor's  interest 
is  vested  in  the  crown,  the  court  will  not  decree 
foreclosure  in  respect  thereof,  but  will  give  the 
plaintiff  liberty  to  apply  in  chambers  for  a  sale. 
Bartlett  v.  B^et,  12  L.  R.,  Eq.  459  ;  41  L.  J.,  Ch. 
143  ;  24  L.  T.  779.  Followed  in  General  Credit 
and  Diseovjit  Comjpany  v.  Glcgg,  22  Ch.  D.  549  ; 
fi2  L.  J.,  Ch.  297  ;  48  L.  T.  182  ;  31  W.  R.  421. 

Diieretion  of  Conrt.] — ^When  a  mortgagee  of 
leasehold  property  which  was  unlet  and  could  not 
be  let,  and  was  consequently  unproductive,  asked 
in  a  suit  for  foreclosure  or  sale,  for  an  im- 
mediate sale,  under  15  &  16  Vict.  c.  86,  s.  48,  and 
the  court  below  decreed  accordingly,  the  Court 
of  Appeal  declined  to  interfere  with  what  the 
court  below  had  done.  Farter  v.  IlarveUj  4  De 
G.,  J.  &  S.  59. 


Kerger  and  Satisfaction  of  Terma.] — ^A  mort- 
gage was  made  for  a  term  of  years,  and  subse- 
quently the  reversion  was  conveyed  to  a  trustee 
for  sale  to  secure  a  further  advance  and  the  prior 
advances  : — Held,  that  the  terms  were  not  merged, 
though  portions  had  been  sold  by  the  trustee 
with  the  conctirrence  of  the  mortgagee.  Locking 
V.  Parh-r,  8  L.  R.,  Ch.  30  ;  42  L.  J.,  Ch.  257  ; 
27  L.  T.  635  ;  21  W.  R.  113. 

T.  was  beneficially  entitled  for  his  life  to 
renewable  leaseholds  for  three  lives  held  on  trust 
to  renew  and  subject  to  certain  charges.  All  the 
cestuis  que  vie  having  died,  and  T.'s  right  to 
renew  being  disputed  by  the  reversioner,  the 
trustee  of  the  leaseholds,  with  the  consent  of  the 
persons  entitled  to  the  charges,  in  order  to  facili- 
tate the  obtaining  of  a  renewal,  transferred  the 
legal  estate  to  T.  by  a  deed  which  recited  (though 
contrary  to  the  fact)  that  the  charges  had  been 
paid  by  T.  Thereupon  T.  obtained  a  renewal 
(without  prejudice  to  the  question  in  dispute), 
and  to  avoid  litigation,  purchased  the  reversion 
in  fee.  He  subsequently  paid  off  the  charges 
and  mortgaged  the  premises  in  fee.  By  his  will, 
reciting  that  the  charges  were  subsisting,  he  de- 
vised his  interest  in  the  premises  to  T.  T.  subject 
to  the  charges : — Held,  that  T.  T.  took  the  fee 
subject  to  the  charges.  Trumpcr  v.  Trumver,  8 
L.  R.,  Ch.  870  ;  42  L.  J.,  Ch.  641 ;  29  L.  T.  86  ; 
21  W.  R.  692. 

Keoklaee  Kortgaged^Who  liable  for  Debt.]— 
A  tenant  for  life  under  a  settlement  executed  a 
deed,  by  which — reciting  an  agreement  by  O.  to 
lend  him  150/.  on  a  bill  of  sale  or  transfer  of  a 
diamond  necklace,  and  a  desire  to  settle  it  as  an 
heirloom — ^he  assigned  it  in  trust  for  0.,  subject 
to  a  proviso  for  cesser  of  the  trust  on  repayment 
of  the  principal  and  interest,  and,  after  repay- 
ment, in  trust  for  himself  for  life,  and,  after  his 
death,  as  an  heiriooo^,  with  the  estates  limited 
by  the  settlement ;  and  he  covenanted  to  pay  the 
money  with  interest,  and  that,  in  default  of  pay- 
ment, 0.  should  possess  and  sell  the  necklace, 
and  pay  the  surplus  proceeds  to  the  donor: — 
Held,  that,  as  between  the  remainderman  and 
the  personal  representative  of  the  donor,  the 
necklace  was  primarily  liable  for  the  payment  of 
the  debt.     Owen  v.  Braddell,  7  Ir.  R.,  Eq.  358. 

Interest  on,  when  in  Arrear.] — The  interest 
on  a  mortgage  debt  being  in  arrear,  the  mort- 
gagee ordered  the  mortgaged  estate  to  be  put  up 
for  sale.  To  avert  the  sale,  the  defendant  \vas 
induced  to  agree  to  take  a  transfer  of  the  mort- 
gage, and,  pending  the  negotiations  for  the 
transfer,  he  paid  the  amount  due  for  arrears  of 
interest.  The  deed  of  transfer  did  not  contain 
any  reference  to  the  arrears  of  interest  paid  by 
him,  but  merely  purported  to  transfer  the 
principal  debt  and  the  interest  due  at  the  date 
of  the  transfer.  By  a  contemporaneous  deed 
the  owner  of  the  equity  of  redemption  (who  was 
a  trustee)  purported  to  capitalize  the  arrears  of 
interest  which  had  been  paid  by  the  transferee, 
and  to  charge  them  with  interest  upon  the  mort- 
gaged estate : — Held,  that  although  the  deed 
purporting  to  charge  the  arrears  of  interest  upon 
the  mortgaged  estate  was  inoperative,  inasmuch 
as  the  trustee  had  no  power  to  create  such  a 
charge,  yet  the  transferee  was  entitled  to  chaiige 
the  amount  paid  by  him  for  arrears  of  interest 
against  the  estate,  as  money  paid  by  way  of 
salvage  to  prevent  the  sale,  but  without  interest 
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thereon.  Cottrell  v.  Finney,  9  L.  R.,  Ch.  541  ; 
43  L.  J.,  Ch.  562  ;  30  L.  T.  733. 

To  facilitate  the  computation  of  interest  in  a 
foreclosure  suit,  the  chief  clerk's  certificate  was 
dated  the  15th  of  Juiy^  1874,  but  was  not  signed 
by  the  chief  clerk  till  the  3l8t  of  July,  1874  :— 
Held,  that  the  certificate  was  irregular.  Buche^ 
ridge  v.  Whalley,  23  W.  R.  224. 

The  defendant  attended  several  appointments 
to  settle  the  certificate  between  the  15th  and  the 
31st  of  July  : — Held,  that  as  he  must  have  known 
that  the  15th  of  July  was  fixed  as  the  date  of 
the  certificate,  he  had  by  his  conduct  waived  the 
irregularity.    Ih, 

Interlocutory  Applieation  for  Sale.]  —  The 
55th  section  of  the  Chancery  Procedure  Act, 
1852,  does  not  authorize  the  court  in  an 
ordinary  foreclosure  action  to  direct  a  sale  on 
an  interlocutory  application.  London  and  Cintnty 
Banking  Company  v.  Dover,  11  Ch.  D.  204  ;  48 
L.  J.,  Ch.  336  ;  27  W.  R.  749. 

On  Termi  of  pasring  off  Prior  Kortgage.] — A 

mortgagee  having  instituted  an  action  for  fore- 
closure of  a  mortgage  against  the  mortgagor, 
making  a  second  mortgagee  party,  during  the 
pendency  of  the  action  purchased  the  equity  of 
redemption  : — Held,  that  the  intention  being 
apparent  upon  the  deeds  not  to  let  in  the  second 
mortgagee  as  first  mortgagee,  such  second  mort- 
gagee could  only  foreclose  on  terms  of  paying  off 
the  amount  secured  bv  the  first  mortgage. 
Adam^  v.  Afigcll,  46  L.  J.,  Ch.  54.  AflirmS  on 
appeal,  5  Ch.  D.  634  ;  46  L.  J.,  Ch.  352  ;  36  L.  T. 
334  ;  25  W.  R.  139. 

Tmstee  in  Bankruptcy  of  Kortgagee.] — The 

trustee  in  bankruptcy  of  a  mortgagee  can  obtain 
judgment  for  foreclosure  against  the  trustee  in 
bankruptcy  of  the  mortgagor,  and  is  not  obliged 
to  make  his  application  to  the  Court  of  Bank- 
ruptcy. Waddell  v.  Tolemanj  9  Ch.  D.  212 ;  38 
L.  T.  910 ;  26  W.  R.  802. 


Of  Bankrupt  Kortgagor.] — In  a  fore- 


closure action  brought  against  a  bankrupt 
mortgagor  and  his  trustee  in  bankruptcy,  where 
the  trustee  has  disclaimed  and  neither  defen- 
dant has  appeared,  the  mortgagee  is  entitled  at 
the  hearing  to  a  foreclosure  absolute  against  the 
trustee,  but  against  the  mortgagor  he  is  only 
entitled  to  an  ordinary  foreclosure  decree. 
EnglUh  v.  Barlow,  48  L.  T.  188. 

Bights  of  Equitable  Kortgageei.] — The  proper 
remedy  for  an  equitable  mortgagee  with  a 
deposit  of  title  deeds  is  by  a  decree  for  fore- 
closure, and  not  a  sale.  Jam^s  v.  James,  16 
L.  R.,  Eq.  153  ;  42  L.  J.,  Ch.  386  ;  21  W.  R. 
522. 

The  relief  to  which  an  equitable  mortgagee  by 
deposit  of  title-deeds  with  or  without  a  memo- 
randuiii  of  deposit  is  entitled  is  foreclosure. 
BacJthoiise  v.  Chnrlton,  8  Ch.  D.  444  :  26  W.  R. 
604. 

An  equitable  mortgagee  by  deposit  of  deeds, 
accompanied  by  an  agreement  to  execute  a  legal 
mortgage,  is  entitled  to  either  sale  or  foreclosure. 
Yorh  tfnion  Banking  Company  y,Artley,  11  Ch. 
D.  205  ;  27  W.  R.  704. 

By  Kortgagee  of  Leaseholdi  by  Sub-demise.] 
— A  mortgage  by  sub-demise  of  leasehold  pro- 


perty contained  an  absolute  declaration  of  trust 
by  the  mortgagor  of  his  reversion.  The  mort- 
gagor having  refused  to  convey,  the  court 
decreed  judgment  for  foreclosure  of  the  equity 
of  redemption  in  the  premises,  and  of  the  rever- 
sionary term  ;  but  the  court  refused  to  make  a 
vesting  order  as  to  the  reversion  until  the  decree 
absolute.  BritUh  Empire  Mutual  Life  Assurance 
Company  \.Stigde7i,  47  L.  J.,Ch.691 ;  26  W.  R.  631. 

Against  alleged  Heir  of  Kortgagor.] — Judg- 
ment was  given  in  a  foreclosure  action  against 
the  son  and  supposed  heir-at-law  of  C.  A 
contract  for  sale  of  the  property  was  entered 
into,  but  the  chief  clerk  declined  to  sanction  it, 
there  being  no  proper  evidence  that  the  defen- 
dant was  heir-at-law.  On  an  application  to 
amend  the  writ  and  pleadings  by  adding  the 
name  of  any  person  claiming  to  be  the  true 
heir-at-law,  or  to  set  aside  the  judgment,  the 
judgment  was  set  aside  and  the  action  dismissed 
without  costs.  Lancaster  Banking  Company  v. 
Cooper,  9  Ch.  D.  594  ;  27  W.  R.  164. 

Order  for— ^ectment  by  Legal  Kortgagee — 
Time  ceases  to  run  from  Commencement  of 
Action.] — A  legal  mortgage  of  freehold  land  in 
1856  ;  no  possession  by  the  mortgagee,  and  no 
payment  of  principal  or  interest  to  him  nor  any 
acknowledgment  of  his  title.  In  1870  a  bill  by 
the  mortgagee  for  redemption  or  foreclosure  ;  in 
1874  a  decree  nisi  for  redemption  or  foreclosure  ; 
and  in  1877  an  order  absolute  for  foreclosure. 
In  1878  an  action  by  the  mortgagee  to  recover 
possession  of  the  land : — ^Held,  that  although 
brought  more  than  twenty  years  after  the  date 
of  the  mortgage-deed,  the  action  was  not  barred 
by  the  Statutes  of  Limitations  (3  &  4  Will.  4,c.  27 
&  1  Vict.  c.  28).  Pugh  v.  Heath,  7  App.  Cas.  235  ; 
51  L.  J.,  Q.  B.  367  ;  46  L.  T.  321  ;  30  W.  R.  553. 
— H.  L.  (B.)  Affirming  Heath  v.  Pugh.  6  Q.  B. 
D.  345  ;  50  L.  J.,  Q.  B.  473  ;  44  L.  T.  327  ;  29 
W.  R.  904— C.  A. 

Semble,  per  Earl  Cairns,  that  the  action  being 
brought  by  one  who  had  become  absolute  o^vner 
of  the  land  under  the  foreclosure  decree,  was  an 
action  as  to  which  the  right  to  bring  it  must  be 
taken  to  have  accrued  within  s.  2  of  3  &  4  Will. 
4,  c.  27,  at  the  date  of  that  decree  ;  and  that  s.  3 
of  that  act,  in  defining  when  the  right  shall  be 
deemed  to  have  accrual,  is  not  necessarily  ex- 
haustive, or  otherwise  inconsistent  with  this 
view.    Ih, 

Land  in  Colonies.] — A  foreclosure  decree  being 
a  decree  in  personam  depriving  the  mortgagor  of 
his  personal  right  to  redeem,  the  court  has  juris- 
diction to  make  such  a  decree  in  respect  of  a 
mortgage  between  an  English  mortgagor  and 
mortgagee  of  land  in  one  of  the  colonies.  Paget 
V.  Me,  18  L.  R.,  Eq.  118  ;  43  L.  J.,  Ch.  571  ;  30 
L.  T.  228  ;  22  W.  R.  625. 

Between  Kortgageei.] — ^After  a  decree  for 
foreclosure,  but  before  it  was  drawn  up,  a  sale 
was  directed  on  the  application  of  one  of  the 
defendants,  a  puisne  mortgagee,  with  the  con- 
sent of  the  prior  mortgagees,  in  the  absence  of 
the  mortgagor,  against  whom  the  bill  had  been 
taken  pro  confesso.  Woodford  v.  Brooking,  17 
L.  R.,  Eq.  425  ;  22  W.  R.  683. 

Pen onal  Judgment  against  Kortgagor  trans- 
ferred to  Third  Person  on  Redemption.] — In  a 
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foreclosure  action  personal  judgment  for  the 
mortgage  debt  being  given  against  the  mortgagor, 
and  a  foreclosure  judgment  against  the  mort- 
gagor and  a  purchaser  from  him  : — Held,  that 
the  purchaser,  in  the  event  of  his  redeeming  the 
mortgage,  would  be  entitled  to  have  transferred 
to  him  the  personal  judgment  against  the  mort- 
gagor as  being  one  of  the  securities  held  by  the 
mortgagee  for  the  debt.  Greenough  v.  Littler, 
15  Ch.  D.  93  ;  42  L.  T.  144  ;  28  W.  R.  318. 

Leave  was  given  to  the  purchaser  to  apply  in 
chambers  for  a  sale  of  the  property.    lb. 

Oompuliory  Porehase — Coiti  of  Aseertaimiig 
Coiiipeniation.l — Mortgaged  property,  the  sub- 
ject of  a  foreclosure  action,  was  purchased  by  a 
public  body  under  their  statutory  powers,  and 
the  sum  which  had  been  assessed  lor  compen- 
sation was  paid  into  court : — Held,  that  the 
mortgagee  was  only  entitled  to  the  ordinary  in- 
quiry whether  anything  and  what  was  due  to 
him  for  any  and  what  costs,  charges,  and  ex- 
penses properly  incurred  by  him  in  respect  of  his 
mortgage  security,  and  that  he  was  not  entitled 
to  an  express  direction  for  the  allowance  of  his 
extra  costs  (beyond  those  allowed  on  taxation 
between  himself  and  the  public  body)  of  the 
inquiry  to  assess  the  compensation.  Bees  v. 
Metropolitan  Board  of  Works,  14  Ch.  D.  372  ; 
49  L.  J.,  Ch.  620  ;  42  L.  T.  685  ;  28  W.  R.  614. 

notion  by  Defendant  for  Order  nnder  9  Geo. 
2,  c.  20.] — A  motion  by  defendant  in  a  fore- 
closure suit  for  the  ordinary  decree  under  9  Geo. 
2,  c.  20,  s.  2,  cannot  be  resisted  by  the  plaintiff 
on  the  ground  that  he  has,  pending  the  action, 
parted  with  the  legal  estate  ;  nor  (if  the  action 
has  been  entered  for  trial)  on  the  ground  that 
he  desires  to  stay  proceedings,  in  order  to  take 
advantage  of  a  transfer  and  right  of  consoli- 
dation arising  since  the  entry  for  trial.  Mat- 
tliews  V.  Antrohus,  49  L.  J.,  Ch.  80. 

Perioa  Attending  for  Payment  haying  Power 
of  Attorney.] — ^After  judgment  for  foreclosure, 
an  agent  of  the  mortgagee  attended  at  the  place 
appointed  for  the  payment  of  the  money,  but  the 
mortgagor  failed  to  attend  : — Held,  that  the 
mortgagee,  upon  production  of  an  affidavit 
stating  that  his  agent  had  received  the  power  of 
attorney,  enabling  him  to  receive  the  money, 
was  entitled  to  have  foreclosure  made  absolute. 
Ilart  V.  Hawthorne,  42  L.  T.  79. 

Judgment,  Kotion  for — Sale  instead  of  Fore- 
eloBore — Conyeyancing  Act,  1881.] — Upon  motion 
for  judgment  in  an  action  where  foreclosure 
alone  is  claimed  by  the  mortgagee,  and  the 
mortgagor  does  not  appear,  the  court  will  not 
exercise  its  discretion  under  s.  25,  sub-s.  2  of 
the  Conveyancing  and  Law  of  Property  Act, 
1881,  unless  the  mortgagor  has  had  notice  of  the 
mortgagee's  intention  to  ask  for  a  sale  instead 
of  foreclosure  of  the  mortgaged  premises. 
Western  District  Bank  or  SoutJi'  Western  2>w- 
tri4)t  Bank  v.  Turner,  47  L.  T.  433  ;  31  W.  R. 
113, 

Absolute  not  Judgment  for  Becoyery  of 

Poiteiiion  of  Land.] — Although  a  foreclosure 
action  is  an  action  for  the  recovery  of  land,  a 
foreclosure  judgment  absolute  is  not  a  judgment 
for  the  recovery  of  the  possession  of  land  within 


the  meaning  of  Ord.  XLII.  r.  3,  and  conse- 
quently cannot  be  inforced  by  writ  of  posses- 
sion. Wood  V.  Wheater,  22  Ch.  D.  281  ;  52 
L.  J.,  Ch.  144  ;  47  L.  T.  440  ;  31  W.  R.  117. 

In  defiEinlt  of  Pleading — ^Deficient  Soen- 

rity — Account.] — Where,  at  a  trial  of  a  fore- 
closure action,  the  plaintiff  asks  for  a  sale  of  the 
property  and  the  mortgagor  does  not  appear, 
the  court  will  dispense  with  an  account  of  what 
is  due,  if  it  appear  by  the  pleadings  that  the 
security  is  insufficient.  WUliutns  v.  Oioen,  48 
L.  T.  388. 

Deliyery  up  of  Deeds.] — When  a  judgment 
for  foreclosure  is  given  against  a  puisne  mort- 
gagee, the  plaintiff  is  not  entitled  to  delivery  up 
of  deeds,  of  subsequent  date  to  his  own  mort- 
gage, dealing  only  with  the  title  to  the  equity 
of  redemption.  Oreene  v.  Foster,  22  Ch.  D.  566  ; 
52  L.  J.,  Ch.  470  ;  48  L.  T.  411  ;  31  W.  R.  285. 

Coits,  Bight  to.] — Legal  mortgagees,  having 
filed  a  bill  for  foreclosure  only,  amended  their 
bill  by  stating  that  they  had,  yath  the  defen- 
dants' consent,  contracted  to  sell  the  property, 
and  prayed  that  the  purchase  might  be  carried 
out  under  i^e  sanction  of  the  court.  By  a 
consent  decree,  the  court  ordered  the  sale  to  be 
carried  out.  The  purchase-money  being  suffi- 
cient only  to  pay  the  principal  and  interest,  with 
a  small  balance  over  :-^Held,  that  the  plaintiffs 
were  entitled  to  their  costs  of  suit  so  far  as 
the  fund  would  go,  before  the  defendants  were 
paid  any  costs.  Cook  v.  Hart,  12  L.  R.,  £q. 
459  ;  41  L.  J.,  Ch.  143 ;  24  L.  T.  779  ;  19  W.  R. 
947. 

In  a  simple  administration  suit  instituted  by  a 
legal  mortgagee,  the  balance  of  the  proceeds  of 
the  mortgaged  property  will  be  applied  in  pay- 
ment of  the  costs  of  suit  of  the  personal  repre- 
sentative in  priority  to  the  mortgagee's  costs  of 
realizing  the  security.  Spensley,  In  re,  Harrison 
V.  Spensley,  15  L.  R.,  Eq.  16  ;  42  L.  J.,  Ch*.  21  ; 
21  W.  R.  95. 

In  a  suit  by  legal  mortgagees  of  real  estate  for 
sale  of  the  mortgaged  property,  and  for  the 
general  administration  of  the  mortgagor's  estate, 
the  proceeds  of  the  mortgaged  property  will  be 
applied  in  payment  to  the  mortgages  of  their 
principal,  interest  and  costs,  in  priority  to  the 
payment  to  devisees  or  executors,  who  had  been 
made  parties,  of  their  costs  of  the  suit  Pinchard 
V.  Fdlows,  17  L.  R.,  Eq.  421  ;  43  L.  J.,  Ch.  227  ; 
29  L.  T.  882  ;  22  W.  R.  612. 

Kortgagor  railing  Untenable  Defence — 

Effect  o£] — In  a  foreclosure  suit,  the  mortgagor 
who  raises  an  untenable  defence,  will  be  person- 
ally liable  to  pay  the  costs  occasioned  thereby. 
Guardian  Assurance  Company  v.  Avonmore 
(^LordT),  7  Ir.  R.,  Eq.  496. 

Diielaimer.] — In  1870,  certain  chambers 

in  Gray's  Inn  were,  by  deed,  assigned  for  the 
residue  of  a  term  of  years  to  A.  in  trust  for 
B.  In  1871  B.  mort^iged  his  interest  in  the 
chambers  to  the  plaintiff,  who  gave  notice  of  her 
mortgage  to  A.  A.'8  name  was  never  substi- 
tuted for  that  of  the  assignor  in  the  books  of  the 
society,  and,  by  an  order  of  pension  made  in 
1873,  a  previous  order,  permitting  the  assign- 
ment to  A.,  was  rescinded.    A.  gave  no  notice 
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of  this  latter  oider  to  the  plaintiff.  To  a  fore- 
closure bill  filed  in  1874  by  the  plaintiff,  A.  pat 
in  an  answer  and  disclaimer,  and  claimed  to  be 
dismissed  with  costs  : — Held,  that  A.,  as  he  had 
given  the  plaintiff  no  notice  of  the  order  of 
pension  made  in  1873,  was  not  entitled  to  any 
costs.    Slipper  v.  Gou-gh^  36  L.  T.  92. 

Foredosore  bill  against  mortgagor  and  second 
mortgagee.  After  bill  filed  the  second  mort- 
gagee stated  that  he  had  been  paid  off,  and 
offered  to  disclaim  at  the  plaintiff's  cost.  This 
was  refused,  and  the  second  mortgagee  filed  a 
disclaimer: — Held,  that  he  was  entitled  to  his 
costs.  Day  v.  Oudgen,  2  Ch.  D.  209 ;  45  L.  J., 
Ch.  263  ;  24  W.  R.  426. 

In  a  foreclosure  suit  by  mortgagees,  judgment 
creditors,  who  had  not  issued  execution,  were 
made  defendants: — Held,  that  they  were  un- 
necessary parties,  and  having  disclaimed  all 
interest  upon  being  served  with  copy  of  the  bill, 
they  were  dismissed  with  costs.  Cook  v.  Hartj 
supra. 

Other  judgment  creditors  were  made  defen- 
dants, who,  f^r  issuing  execution,  had  assigned 
away  all  their  interests  before  bill  filed,  and 
disclaimed  by  their  answer: — Held,  that  they 
were  entitled  to  their  costs.  Cork  QEarV)  v. 
JRusgelL  13  L.  R.,  Eq.  210  ;  41  L.  J.,  Ch.  226 ;  26 
L.  T.  230. 

A  defendant  to  a  foreclosure  suit  who  dis- 
claims will  not  be  entitled  to  his  costs  of  appear- 
ing on  subsequent  proceedings,  even  though 
served  with  notice  of  them.  Clarke  v.  Tolmatij 
42  L.  J.,  Ch.  23  ;  27  L.  T.  599  ;  21  W.  R.  66. 

A  defendant  to  a  foreclosure  action,  who  was 
originally  properly  made  a  party,  is  entitled  to 
his  costs  incurred  subsequently  to  his  making  a 
proper  offer  to  disclaim.  After  the  commence- 
ment of  a  foreclosure  action  the  solicitors  of  the 
defendants  (who  were  second  mortgagees)  wrote 
to  the  plaintiff's  solicitors,  offering  to  consent  to 
the  dismissal  of  the  action  without  costs,  and  to 
hand  over  a  release  at  plaintiff's  expense.  The 
plaintiff  brought  the  action  to  a  trial,  insisting 
that  he  was  entitled  to  delivery  up  by  the  defen- 
dants of  some  deeds  which  affected  only  the  title 
to  the  equity  of  redemption  : — Held,  that  the 
latter  contained  a  proper  offer  to  disclaim  ;  that 
the  defendants  were  entitled  to  their  costs  subse- 
quent to  its  date  ;  and  that  the  plaintiff  was  not 
entitled  to  the  deeds  which  he  claimed.  Oreetut 
V.  IbHer,  22  Ch.  D.  566 ;  52  L.  J.,  Ch.  470  ;  48 
L.  T.  411 ;  31  W.  R.  285. 

BeeolTer — ^Appointment  of.  ]  — The  plaintiff  was 
legal  mortgagee  over  some  property  and  equit- 
able mortgagee  over  other,  the  properties  being 
mixed,  and  the  whole  comprised  in  one  security. 
On  motion  for  the  appointment  of  a  receiver 
over  the  whole : — Held,  that  the  Judicature  Act, 
1873,  s.  25,  sub-B.  8,  gave  the  court  power  to 
appoint  a  receiver  over  the  legal  as  well  as  the 
equitable  property,  where,  as  in  this  case,  it  was 
"  just  or  convenient "  to  do  so.  Pease  v.  Fletcher, 
1  Ch.  D.  273  ;  45  L.  J.,  Ch.  265  ;  33  L.  T.  644  ; 
24  W.  R.  158. 

Atdgnment  of  Lieenee  of  Publio-honie 

to.] — ^The  defendant  mortgaged,  by  demise,  a 
leasehold  public-house,  with  the  goodwill  of  the 
business  carried  on  there,  to  the  plaintiff.  The 
deed  contained  a  covenant  for  further  assurance. 
Default  was  made,  and  the  plaintiff  in  a  fore- 
closure action  obtained  a  receiver : — Held,  that 


the  defendant  was  bound  under  the  terms  of  the 
mortgage  to  assign  his  licence  to  the  receiver. 
Rutter  V.  Daniel,  30  W.  R.  801— C.  A.  Affirming 
46  L.  T.  684  ;  30  W.  R.  724. 

An  equitable  mortgage  of  a  licensed  public- 
house,  created  by  deposit  of  the  title-deeds, 
confers  upon  the  owner  of  the  mortgage  the 
right  to  the  licence,  as  against  the  assignee  in 
bankruptcy  of  the  licensed  owner  of  the  public- 
house.  Rutter  V.  Daniel  (30  W.  R.  724)  followed. 
O'Brien,  In  re,  11  L.  R.,  Ir.  213. 

Working  Quarries  after  Foreclosure.]— The 
opening  of  a  quarry  by  a  mortgagor  in  possession 
enures  to  the  benefit  of  the  mortgagee  of  a  term, 
so  as  to  render  him  dispunishable  for  waste  if  he 
work  the  quarry  during  the  term.  Where  it  is 
proved  that  a  quarry  was  worked,  .and  that  tiere 
was  a  lease  which  would  authorisse  the  workings, 
it  will  be  presumed  after  a  great  lapse  of  time 
that  the  workings  took  place  under  the  lease, 
and  the  burden  of  proof  will  lie  on  a  party  who 
seeks  to  shew  that  they  were  unauthorized.  Per 
Lord  Selbome. — Sale  of  the  produce  is  not  a 
necessary  criterion  of  the  difference  between  a 
mine  or  quarry  which  is,  and  one  which  is  not,  to 
be  considerel  open  in  a  legal  sense.  JSliat  v. 
Snavodon  Slate  Quarries  Company  (^Limited}.  4 
App.  Cas.  454  ;  48  L.  J.,  Ch.  811  ;  41  L.  T.  289  : 
28  W.  R.  54— H.  L. 

Where  there  is  an  open  mine  or  quarry,  the 
sinking  of  a  new  pit  on  the  same  vein,  or  break- 
ing ground  in  a  fresh  place  on  the  same  rock,  is 
not  necessarily  the  opening  of  a  new  mine  or 
quarry.    lb. 

3.  Other  Rembdieb. 

Arrest  of  Kortgagor.]— A  party  having  a 
mortgage,  and  also  a  bond  as  a  security  for  the 
same  debt,  may  arrest  the  defendant  on  the  bond 
pending  a  suit  in  equity  for  a  foreclosure. 
Burnell  v.  Martin,  2  Dougl.  417. 

A  mortgagee,  who  has  taken  the  body  of  his 
debtor  in  execution  for  the  mortgage  debt,  is, 
nevertheless,  entitled  to  the  benefit  of  his  mort- 
gage security.  Daeis  v.  Battine,  2  Russ.  &  Hylne, 
76. 

After  Bale  of  Property.]- After  foreclosure  and 
sale,  the  mortcagee  may  bring  an  action  for  the 
residue.  Tooke  v.  Hartley,  2  Bro.  C.  C.  125. 
See  Perry  v.  Barker,  8  Ves.  527. 

A  mor^gee  having  filed  a  bill  of  foreclosure, 
and  having  proceeded  to  execution  in  ejectment, 
and  being  in  possession  of  the  rents  and  profits 
under  an  ejectment,  and  having  brought  an 
action  for  the  mortgage  money,  and  obtained 
execution ;  the  couH  refused  to  discharge  the 
defendant  out  of  execution  ;  for  a  mortga^  has 
a  right  to  his  remedy  on  all  his  securities.  Colby 
V.  Oibion,  3  Smith,  516. 

After  foreclosure  a  mortgagee  fairly  sold  the 
estate  for  less  than  what  was  due  to  him  : — Held, 
that  he  could  not  afterwards  recover  from  the 
mortgagor  upon  his  collateral  personid  securities 
the  amount  still  remaining  unpaid.  Lockkart 
V.  Hardy,  9  Beav.  349 ;  15  L.  J.,  Ch.  347 ;  10 
Jur.  532. 

By  Action — ^For  Koney  Lent.] — ^When  a  mort- 
gage deed  contains  no  covenant  for  repayment, 
so  that 'no  action  can  be  maintained  on  the  deed 
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an  action  for  money  lent  will  lie.  Tates  v. 
Aston,  3  G.  &  D.  351 ;  4  Q.  B.  182 ;  12  L.  J., 
Q.  B.  160 ;  7  Jur.  83. 

A  devisee  in  trust  of  mortgaged  premises,  for 
sale  and  payment  of  the  debts  of  the  mortgagor, 
borrowed  200^.  of  the  plaintiff,  for  the  purpose 
of  paying  off  a  portion  of  the  debts  of  the  mort- 
gagor ;  and  by  deed  between  him  and  the  plain- 
tiff, reciting  these  facts,  charged  the  premises 
with  payment  of  that  amount,  and  covenanted 
that  he  and  his  heirs  should,  out  of  the  money 
that  should  come  to  his  hands  as  such  trustee,  or 
out  of  the  personal  estate,  if  any,  of  the  mort- 
gagor, pay  to  the  plaintiff  the  principal  and  in- 
terest secured  by  the  deed : — ^Held,  that  the 
plaintiff  was  not  entitled  to  sue  the  devisee  in 
an  action  for  money  lent,  but  that  his  remedy 
was  upon  ^e  covenant  contained  in  the  deed. 
Mathew  v.  Blackmore,  1  H.  &  N.  762  ;  26  L.  J., 
Ex.  150. 

A  deed  of  mortgage,  and  conditional  sale,  con- 
tained a  covenant  for  possession  by  the  mort- 
gagee during  the  mortgage  term.  Possession 
was  withheld,  though  the  mortgagor  received 
the  mortgage  money: — Held,  that  an  action 
would  lie  by  the  mortgagee  against  the  mort- 
gagor for  recovery  of  the  principal  and  interest 
on  the  money  advanced.  Raja  Oodit  Piirka»h 
Sing  V.  Martindell,  4  Moore  Ind.  App.  444. 

The  plaintiff  was  mortgagee  under  a  mort- 
gage from  the  defendant  to  him,  with  a 
power  of  sale  in  the  event  of  non-payment  of 
a  sum  of  money,  which  was  further  secured  by 
a  bond  given  by  the  defendant  to  him.  The  pro- 
perty was  afterwards  sold  by  the  plaintiff  under 
the  power,  but  did  not  produce  sufficient  to  dis- 
charge the  debt.  An  account  was  then  stated 
between  the  plaintiff  and  the  defendant,  charging 
the  defendant  with  the  full  amount  of  the  prin- 
cipal and  interest,  and  giving  him  credit  for  the 
net  proceeds  of  the  sale.  The  defendant  ad- 
mitted the  correctness  of  the  account,  and  pro- 
mised to  pay  the  balance,  to  recover  which  the 
plaintiff  brought  an  action  for  money  lent  and 
due  on  an  account  stated  : — Held,  that  the  debt 
having  been  secured  by  specialty,  the  action  could 
not  be  maintained,  except  upon  the  deed. 
Middleditch  v.  Ellis,  2  Ex.  623 ;  17  L.  J.,  Ex. 
365. 


Deed  not  Ezeeated  by  Kortg^eea.] — 


There  were  cross  covenants  in  a  mortgage  deed, 
and  the  mortgagees  did  not  execute  it : — Held, 
that  they  might  nevertheless  bring  their  action 
against  the  mortgagor,  who  did  execute.  Morgan 
V.  Pike,  14  C.  B.  473  ;  2  C.  L.  R.  696  ;  23  L.  J., 
C.  P.  64. 

Beatraining  in  Equity.  ] — The  circumstance  that 
a  mortgagee,  with  power  of  sale,  has  entered  into 
a  contract  to  sell  a  portion  of  the  property  com- 
prised in  the  security  for  a  sum  greater  than  the 
amount  due  on  the  mortgage,  is  not  a  sufficient 
ground  for  restraining  him  from  prosecuting  an 
action  upon  the  covenant  for  payment  contained 
in  the  mortgage  deed.  Willes  v.  Levett,  1  De  Gr. 
k  S.  392. 

A  mortgagor  having  transferred  the  equity  of 
redemption,  the  transferee  and  mortgagee  joined 
in  a  partial  alienation  of  the  property,  but  the 
money  was  received  by  the  transferee  alone : — 
Held,  that  the  mortgagee  could  not  afterwards 
sue  the  mortgagor  on  his  covenant  to  pay. 
Palmer  v.  Hendrie,  27  Beav.  349. 


Pleadings  in  Actions.] — In  an  action  on  a 
mortgage  deed  for  payment  of  principal  with  in- 
terest, a  declaration  for  the  principal  only,  with- 
out averring  that  the  interest  has  been  satisfied, 
is  good,  because  the  sums  are  separate  and  distinct. 
Dickenson  v.  Harrison,  4  Price,  282. 

A  declaration  stated,  that  by  an  indenture  it 
was  witnessed,  that,  in  consideration  of  1,4002. 
then  due  to  the  plaintiffs  from  the  defendants, 
the  latter  conveyed  premises  to  the  former, 
subject  to  a  proviso,  that,  if  the  defendants 
should  pay  or  cause  to  be  paid  to  the  plaintiffs 
that  sum  on  the  19th  Mareh,  1833,  the  plaintiffs 
should  reconvey  the  premises  to  the  defendants  ; 
and  they  covenanted  that  they  would  pay  to  the 
plainti^  that  sum  at  the  time  and  in  manner 
thereinbefore  appointed  for  payment  of  the 
same :  breach,  nonpayment  of  the  money  and 
interest,  at  the  time  and  in  the  manner  in 
the  indenture  appointed  for  payment ;  — 
Held,  a  sufficient  all^ation  of  the  day  of  pay- 
ment ;  and  that  the  claim  for  interest  in  the 
breach,  none  being  reserved  by  the  indenture, 
did  not  vitiate  the  declaration,  but  might  be 
struck  out.  Tildasley  v.  8te2)1i€nson,  4  M.  & 
Scott,  442  ;  10  Bing.  546. 

A  declaration  stated,  that,  by  a  deed  between 
the  plaintiff,  the  defendant's  testator,  and  W.,. 
the  testator,  for  himself,  his  executors,  admini- 
strators and  assigns,  covenanted  with  the  plain- 
tiff to  pay  to  W.  1,200/.  and  interest.  By  the 
deed,  it  appeared  that  the  plaintiff  mortgaged 
premises  to  W.,  with  a  proviso,  that  if  the  plain- 
tiff, six  months  after  demand  in  writing,  should 
pay  the  1,200^  to  W.,  W.  would  reconvey  ;  that 
the  plaintiff  made  a  subsequent  mortgage  to  the 
testator,  subject  to  the  mortgage  to  W.,  and  to 
the  payment  to  him  of  the  1,2002.  There  waij 
the  general  covenant  (which  was  declared  on) 
for  the  payment,  by  the  testator  to  W.,  of  the 
1,2002.  The  plea  alleged  that  no  demand,  in 
writing,  of  payment  of  the  1,2007.  had  been  made 
on  the  plaintiff :— Held,  that  the  declaration  was 
bad ;  sinoe,  as  no  demand  of  payment  had  been 
made  by  W.  on  the  plaintiff,  the  money  was  not 
due,  and  the  defendant  was  not  liable.  Trott  v. 
Smith,  10  M.  &  W.  453  ;  12  L.  J.,  Ex.  186. 

In  an  action  on  a  covenant  which  was  for  the 
payment  of  interest  by  half-yearly  payments,  the 
declaration  alleged  six  half-yearly  sums  to  be 
due,  without  setting  out  what  the  half-years 
were,  or  over  how  much  time  they  extended  : — 
Held,  sufficiently  certain.  King  v.  Oreenhill,  S 
M.  &  G.  59  ;  6  Scott,  N.  R.  869  ;  12  L.  J.,  C.  P. 
333  ;  7  Jur.  604. 

In  a  count  on  a  deed,  dated  21st  June,  1839, 
for  payment  of  9002.,  and  interest  at  5  per  cent., 
on  21st  June  next,  the  action  was  commenced, 
and  the  declaration  dated,  in  July,  1843.  Breach, 
nonpayment  of  the  9002.  and  interest  on  the  2l8t 
June,  1840,  and  that  there  was  due  and  owing  a 
large  sum,  to  wit,  1,2002.  : — Held  good,  on  motion 
in  arrest  of  judgment,  first,  because  it  did  not 
appear  that  only  one  year's  interest  was  due  on 
the  21st  June,  1840 ;  secondly,  because,  if  that 
did  appear,  the  averment  that  more  was  due  might 
be  rejected  as  surplusage,  or  a  remittitur  entered 
for  the  excess.  /Simmons  v.  Wood,  D.  k  M.  355  ; 
6  Q.  B.  170. 

Action  on  a  covenant  in  a  mortgage  deed  by 
S.  A.  (the  defendant's  testatrix)  and  H.  A.,  for 
payment  of  2,8002.,  and  interest.  Plea,  on  equit- 
able grounds,  setting  out  the  deed,  which  recited 
the  will  of  Or.  A.,  whereby  he  bequeathed  his  fur- 
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nitnre,  plate,  books,  pictures,  &c.,  sabject  to  the 
payment  of  bis  debts,  to  S.  A.  for  life,  and  after 
ner  decease  to  H.  A.  The  deed  also  recited  a 
decree  of  the  Court  of  Chancery,  by  which  it  was 
ordered  that  the  f amiture  and  other  articles  afore- 
said should  be  sold,  and  the  proceeds  paid  into 
court;  that  the  books  and  pictures  had  been  valued 
at  2,050/.,  at  which  sum  ft.  A.  had  agreed  to  pur- 
chase them,  and  that,  to  enable  him  to  do  so,  the 
plaintiff  had  ajfreed  to  lend  him  2,050Z.  and  a 
farther  sum  of  745Z.  5*.  upon  the  security  of  the 
joint  and  several  covenant  of  S.  A.  and  H.  A.,  and 
an  assignment  of  the  fumitare,  &c.  The  deed 
then  witnessed  that  S.  A.  and  H.  A.  assignetl  the 
f  amiture,  plate,  pictures,  and  books  to  the  plain- 
tiff as  a  security  for  2,800/.,  with  a  power  of  sale  in 
default  of  payment ;  the  plaintiff  to  hold  the  pro- 
ceeds of  the  sale  in  trust  to  pay  the  expenses,  and 
then  to  apply  the  moneys  in  satisfaction  of  the 
principal  and  interest  due.  The  plea  then  averred 
that  the  plaintiff  sold  the  furniture,  &c.,  and  re- 
ceived sufficient  to  satisfy  the  principal  and  inte- 
rest, which  he  ought  to  have  applied  accordingly. 
Replication,  on  equitable  grounds,  except  as  to 
2,085/.  IBs.  4<f.,  parcel  of  the  plaintiff's  claim,  that 
the  valuation  of  the  plate  and  furniture  was  not 
complete  at  the  time  of  the  execution  of  the  deed, 
and  that  they  were  afterwards  valued  at  706/.  8«., 
at  which  sum  H.  A.  agreed  to  purchase  them  ; 
that,  by  an  indenture  between  H.  A.  and  the  plain- 
tiff, after  reciting  that  2,800/.  and  interest  were 
due  to  the  plaintiff,  that  S.  A.  had  died,  and  that, 
in  order  to  enable  H.  A.  to  purchase  the  plate  and 
f  amiture,  the  plaintiff  had  agreed  to  lend  him 
600/.,  H.  A.  assigned  to  the  plaintiff  all  the  pro- 
perty mentioned  in  the  deed,  to  secure  the  2,800/. 
and  interest,  and  the  600/.  and  interest,  together 
with  a  power  of  sale.  The  replication  then  stated 
that  the  plaintiff  sold  the  plate  and  furniture,  and, 
after  the  expenses,  realized  1,127/.  lojir.,  and  that 
there  was  due  under  the  indenture,  in  respect  of 
the  600/.  and  interest,  638/.  5f.  ed. ;  that  H.  A. 
not  having  paid  into  the  Court  of  Chancery  the 
706/.  8*.  for  the  purchase  of  the  plate  and  fur- 
niture, the  plaintiff,  in  order  to  pay  the  same, 
retained  out  of  the  money  realized  by  the  sale 
706/.  8«.,  and  that  the  sums  of  638/.  n*.  6d.  and 
706/.  8*.  being  deducted  from  the  proceeds  of  the 
sale,  the  plaintiff  never  realized  more  than' 
2,085/.  18jr.  4<f.,  which  was  only  sufficient  to  pay 
a  part  of  the  plaintiff's  claim  : — Held,  that,  in 
taking  the  account  in  equity,  the  plaintiff  was  not 
entitled  to  deduct  from  the  amount  for  which  the 
property  sold  the  600/.  and  interest,  for  that  would 
in  effect  be  to  tack  the  mortgage  of  2,800/.  to  the 
mortgage  of  600/.,  which  could  not  Ije  done,  since 
the  equity  of  redemption  was  in  different  persons; 
but  that  the  plaintiff  was  entitled  to  decluct  the 
706/.  8*.,  since  the  whole  property  was  not  in  his 
possession,  and  the  defendant  had  no  right  to  sell 
it  until  the  sum  of  706/.  8«.  was  paid  into  court. 
Marcon  v.  Bloxam,  11  Ex.  586;  25  L.  J.,  Ex. 
193. 

XI.    REDEMPTION. 

1.  RiQHT  TO  Redeem. 
By  Btotute.]— iS;^  44  &  45  Vict,  c.  41,  s.  25. 

Two  Advanoes — Covenant  by  Kortgagor  as  to.] 

— The  plaintiff  was  transferee  of  a  mortgage  on 
the  defendant's  property,  the  original  mortgage 
deed  containing  a  personal   covenant   by  the 
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mortgagee  not  to  proceed  for  the  recovery  of 
the  mortgage  money  until  the  expiration  of  a 
notice.  After  the  transfer  the  pmintiff  made 
a  further  advance  to  the  d^endant  on  the 
'  security  of  a  deed  further  charging  the  same 
property,  the  defendant  agreeing  that  it  should 
not  be  redeemable  until  the  payment  of  the 
whole  amount  due  to  the  plaintiff.  On  a  bill  by 
the  plaintiff,  who  had  not  given  the  notice, 
praying  for  an  account  of  what  was  due  on  his 
securities,  and  for  pavment  or  foreclasure : — 
Held,  that,  assuming  the  covenant  as  to  notice 
to  affect  the  right  to  foreclose  the  original  mort- 
gage, it  did  not  affect  the  plaintiff's  rights  under 
the  subsequent  mortgage ;  and  that  as  the  de- 
fendant had  precluded  himself  by  his  agreement 
from  being  admitted  to  redeem  the  subsequent 
without  also  redeeming  the  prior  mortgage,  the 
plaintiff  was  entitled  to  the  relief  which  he 
asked  for.    Haywood  v.  Oregg^  24  W.  R.  157. 

In  what  Cases.] — When  a  mortgagee  has  con- 
solidated several  mortgages  of  different  properties 
mivde  by  the  same  mortgagor,  who  has  conveyed 
away  the  respective  equities  of  redemption  to  dif- 
ferent purchasers,  upon  foreclosure  by  the  mort- 
gagee, the  earliest  purchaser  of  any  part  in  point 
of  time,  or  a  subsequent '  purchaser  of  that  part 
from  him  who  stands  in  his  shoes,  will  have  the 
first  right  of  redeeming  the  whole;  and  if  he 
does  not  do  so,  then  the  purchasers  of  other  parts 
will  be  entitled  successively  in  order  of  date  to 
redeem  the  whole.  Lowday  v.  Chapman^  32  L.T. 
689. 

If  the  first  purchaser  of  a  part  has  bought  that 
part  subject  to  a  mortgage  debt,  he,  or  whoever 
stands  in  his  place  at  the  time  of  the  consolida- 
tion and  redemption,  must  pay  that  mortgage 
debt.    Ih. 

Where  there  are  two  or  more  mortgages,  the 
Court  of  Chancery  will  not  compel  a  redemption 
of  one  without  the  rest.  Roe  d.  Kaye  v.  ooley^ 
2  W.  Bl.  726. 

A  second  mortgagee  buying  under  a  power  of 
sale  contained  in  the  first  mortgage  is  not  subject 
to  redemption  by  the  mortgagor.  Kirkwood  v. 
Thompson,  2  H.  &  M.  392  ;  34  L.  J.,  Ch.  305,  501. 

H.  advanced  money  to  P.,  and  by  agreement 
was  to  receive  the  w^hole  amount  due  from  P.  in 
acceptances  of  the  D.  Company  to  C.'s  drafts  at 
six,  twelve,  and  eighteen  months,  "but  if  not 
sufficient  bills  at  such  dates  are  received  from 
the  D.  Company,  then  the  balance  to  be  made 
up  in  similar  bills  at  twelve,  twenty-four,  and 
thirty-six  months,  upon  which  10/.  per  cent, 
interest  shall  be  payable,  such  last-mentioned 
bills  to  be  redeemable  at  any  time : " — Held, 
that  the  word  "redeemable"  implied  that  the 
debtor  P.  might  take  up  the  last-mentioned  bills 
at  any  time,  irrespective  of  the  other  debts  due 
by  him  to  11.  HilU  v.  Parker,  14  L.  T.  107— 
H.L. 

Where  two  mortgages  of  different  estates  were 
aligned  to  one  mortgagee  as  a  security  for  one 
gross  sum  : — Held,  that  the  purchaser  of  the 
equity  of  redemption  of  both  estates  could  not 
redeem  one  without  redeeming  both.  Vint  v. 
Padgett,  1  Giff.  446.  Affirmed  on  appeal,  2  De 
G.  &  J.  611  ;  28  L.  J.,  Ch.  21. 

When  Barred  by  Lapse  of  Time.]  —  Where 
twenty  years  have  elapsed  from  entry  by  a 
mortgagee,  and  there  has  been  no  subsequent 
acknowledgment,    the    mort.gagor's     right    of 
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redemption  becomes  extinct,  under  the  Statute 
of  Limitations  (3  &  4  WUl.  4,  c.  27),  ss.  28,  34  ; 
and  if  in  such  a  case  the  mortgage  deed  con- 
tained a  power  of  sale  with  a  trust  of  surplus 
proceeds  for  the  mortgagor  and  his  representa- 
eives,  and  that  power  of  sale  has  not  been 
V^ercised  within  the  twenty  years  from  entry 
by  the  mortgagee,  the  trust  of  surplus  proceeds 
becomes  equally  extinct,  and  cannot  be  inforoed 
with  respect  to  suix)lus  proceeds  resulting  from 
a  subsequent  sale.  Chapman  v.  Corpe,  41  L.  T. 
22  ;  27  W.  K.  781.  See  also  cases  und^r  Limi- 
tations (^Statute  of). 

When.] — A  mortgagor  cannot  compel  a  mort- 
gagee to  reconvey  the  premises  prior  to  the 
period  fixed  in  the  proviso  for  redemption  for 
repayment  of  the  mortgage  money,  although  the 
mortgagor  tenders  the  principal  and  full  amount 
of  interest  which  would  be  due  at  that  period. 
Brown  v.  Oole,  14  L.  J.,  Ch.  167  ;  9  Jur.  290. 

The  heir  of  a  mortgagor,  who  has  covenanted 
for  himself  and  his  heirs  to  pay  the  mortgage 
debt  and  interest,  cannot  redeem  without  paying 
an-ears  of  interest  to  the  extent  of  twenty  years, 
the  mortgagee  being  entitled  to  tack  the  arrears 
of  interest  to  the  debt  as  against  the  heir.  Blty 
V.  Norwood,  5  De  Q.  &  y.  240;  21  L.  J.,  Ch.  716  : 
16  Jur.  493. 

Bankmptey  of  Kortgagor—BiglLt  of  Second 
Kortgagee.] — ^A  trustee  in  bankruptcy  does  not 
by  purchasing  from  the  first  mor^agee  of  the 
bankrupt  extinguish  the  first  mortgage  and  make 
the  second  mortgagee  the  first  incumbrancer 
on  the  estate.  But  such  a  purchase  does  not 
extinguish  the  right  of  the  second  mortgagee  to 
redeem.  Bell  v.  Sunderland  Buildinq  Society, 
24  Ch.  D.  618  ;  49  L.  T.  555. 

Acknowledgment  of  Joint  Mortgagee.]— Two 
joint  mortgagees  of  lands  had  been  in  possession 
of  the  mortgage  property  for  more  than  twenty 
years,  but  within  the  twenty  years  one  of  the 
mortgagees  had  written  letters  which  were  held 
to  amount  to  a  recognition  by  him  of  the  mort- 
gagor's title  :— Held,  that  such  recognition  by 
one  of  the  joint  mortgagees  did  not  operate  as 
an  acknowledgment  ^vithin  3  &  4  Will.  4,  c.  27, 
s.  28,  and  that  the  equity  of  redemption  was 
barred.  BwJiardson  v.  Ymfnge,  10  L.  R.,  Eq. 
276;  39  L.  J.,  Ch.  475;  18  W.  R.  800.  Affirmed, 
6  L.  R..  Ch.  478 ;  40  L.  J.,  Ch.  338  ;  25  L.  T.  230 ; 
19\V.  R.  612. 


Equity  of  Eedemption  not  an  Estate.]— It  is  a 
misapplication  of  words  to  call  an  equity  of 
redemption  an  "  estate  "  in  the  proper  technical 
legal  sense.  Paget  v.  Ude,  18  L.  R.,  Eq.  118; 
43  L.  J.,  Ch.  571  ;  30  L.  T.  228  ;  22  W.  R.  625. 


When  Granted  with  Deduction — Unconscion- 
able Bargain.] — A  man  twenty-six  years  of  age, 
entitled  to  a  rcversion  of  600Z.,  but  wholly 
without  present  means,  applied  to  a  money- 
lender, who  advanced  him  85/.  on  a  mortgage 
of  the  revei-sion  for  100/.,  with  a  provision  that 
if  default  should  be  made  in  payment  of  the 
100/.,  the  100/.  should  bear  interest  at  five  per 
cent,  per  month.  Twelve  years  afterwards  the 
reversion  fell  into  possession,  and  on  a  bill  filed 
by  the  personal  representative  of  the  mortgagor, 
a  decree  was  made  for  redemption  on  payment 


of  the  sum  borrowed  and  simple  interest  at  five 
per  cent.  Beynon  v.  Cookf  10  L.  R.,  Ch.  389  ; 
32  L.  T.  363  ;  23  W.  R.  531. 

By  Wife.] — When  a  wife  joins  in  a  mortgage 
of  her  property,  her  equity  of  redemption  is  not 
released,  if  there  is  no  express  contract  on  her 
part  to  release  it.  Betton  or  Belton,  In  re^  12 
L.  R.,  Eq.  553  ;  25  L.  T.  404  ;  19  W.  R.  1052. 

By  Personal  Bepreientatiye  of  Administrator.] 

— Upon  the  death  of  an  administrator  who  had 
mortgaged  the  leasehold  estate  of  his  intestate, 
reserving  the  equity  of  redemption  to  himself, 
his  executors,  administrator^,  and  assigns,  the 
equity  of  redemption  vests  in  the  personal  repre- 
sentative of  the  administrator,  and  not  in  the 
administrator  de  bonis  non  of  the  intestate ;  the 
rule  being,  that  the  persons  entitled  to  redeem 
in  equity  are  those  who,  within  the  time  limited 
by  the  mortgage  deed,  would  have  been  entitled 
to  redeem  at  law.  Skeffington  v.  WhUehnrst^ 
3  Y.  &  C.  1. 

By  Tenant  for  Life.]— The  tenant  for  life  of 
property  held  by  a  mortgagee  in  possession  filed 
a  bill  to  redeem  all  the  charges  on  the  property, 
including  a  legacy  charged  upon  it  by  the  will 
of  an  ancestor  of  her  testator ;  for  an  account  of 
what  was  due  to  herself  in  respect  of  the  excess 
of  the  rents  received  by  the  mortgagee  beyond 
interest  on  the  mortgage  debt ;  for  a  charge 
upon  the  property  in  respect  of  what  was  so  due ; 
and  for  consequential  relief  : — Held,  first,  that 
she  had  a  right  to  a  charge  upon  the  property  for 
the  excess.  Colyer  v.  Colyer^  Pawley  v.  Colyer, 
3  De  G.,  J.  &  S.  676. 

Held,  secondly,  that  she  had  a  right,  in  case 
she  redeemed,  to  all  the  costs  of  the  suit  as 
against  the  parties  taking  in  remainder  under 
her  testator's  will.    Ih, 

Coyenant  not  to  Bedeem.] — A  mortgage  con- 
tained a  covenant  by  the  mortgagor  not  to 
redeem  for  eight  years,  and,  five  years  being  yet 
unexpired,  the  mortgagor  presented  a  petition 
for  sale  in  the  usual  form : — Held,  that  the 
covenant  was  cause  against  making  an  absolute 
"order  for  sale.    Jlonej  In  re,  8  Jr.  R.,  Eq.  65. 

After  Foreclosure  Order.] — In  a  foreclosure 
action  the  mortgagor  can  redeem  after  the  order 
for  foreclosure  absolute,  and  notwithstanding 
that,  after  the  order,  the  mortgagee  may  have 
disposed  of  his  interest  to  a  purchaser ;  but 
whether  or  not  be  shall  be  allowed  so  to  redeem 
lies  in  the  discretion  of  the  court  and  depends  on 
the  circumstances  of  each  particular  case.  Camp- 
bell V.  IMyland,  7  Ch.  D.  166  ;  47  L.  J.,  Ch. 
145  ;  38  L.  T.  128 ;  26  W.  R.  109. 

Conveyance  or  Assignment  of  Eqoity.] — An 
agreement  to  convey  an  equity  of  redemption 
is  not  binding  unless  in  '\i\Titing.  Massey  v. 
Johnsm,  1  Ex.  241  ;  17  L.  J.,  Ex.  182. 

Bevival  of  Bemedy.] — Mortgage  of  the  equity 
of  redemption  of  premises  as  security  for  pay- 
ment of  a  sum  of  money,  with  the  condition 
that,  if  default  should  be  made  for  seven  days 
after  notice  requiring  payment,  the  mortgagee 
might  sell.  The  mortgagee  subsequently  gave 
due  notice,  and  on  the  sixth  day  after  took  a  bill 
of  exchange  at  three  months  for  the  amount 
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fiom  the  mortgagor,  who  died  the  following  day. 
The  bill  was  dishonoured,  and  thereupon  the 
mortgagee,  without  giving  any  furtiier  notice, 
sold  the  premises  to  the  plaintiff,  who  brought 
ejectment  against  the  defendant,  the  mortgagor's 
widow : — Held,  that  the  power  of  sale  having 
been  well  exercised,  the  defendant  was  not  enti- 
tled to  redeem,  but  must  give  up  possession  to 
the  plaintiff.  That  the  giving  of  the  bill  ope- 
rated as  a  suspension  of  the  remedy  by  sale,  and 
of  the  running  of  the  notice,  and  that  both 
revived  when  the  bill  was  dishonoured  ;  and  no 
further  notice  was  therefore  necessary.  Wood 
v.  Murtm,  47  L.  J.,  Q.  B.  lUl  ;  37  L.  T.  788. 

2.  ACTION  FOR. 

To  recover  Deed.]— Notice  to  redeem  a  mort- 
gage having  been  given,  a  title-deed  was  miss- 
ing ;  and  the  mortgagor  brought  his  action  for 
redemption  and  for  an  indemnity  : — Held,  that 
the  action  was  rightly  brought  in  order  that  the 
loss  of  the  deed  might  be  established  and  the 
plaintiff's  title  justified,  although  the  defen- 
dants bad  before  the  action  offered  an  indemnity, 
the  terms  of  which  were  in  controversy,  Jam^ 
V.  RttiMey,  11  Ch.  D.  398  ;  48  L.  J.,  Ch.  345  ;  27 
W.  R.  617. 

Stolen  Deed.] — It  having  been  found  in  the 
suit  that  the  deed  was  in  the  hands  of  a  third 
party  to  whom  the  defendants'  former  solicitor 
bad  fraudulently  pledged  it,  leave  was  given  to 
plaintiff  to  take  proceedings  for  its  recovery. 

Parties  to  Bnit— Trustees.]— Under  Ord.  XVI. 
r.  7,  trustees  of  an  equity  of  redemption  suffi- 
ciently represent  their  cestuis  que  trusteut  in  a 
redemption  suit,  no  direction  to  the  contrary 
having  been  given  by  the  court.  Jenniiigi  v. 
Jordan,  6  App.  Cas.  698 ;  51  L.  J.,  Ch.  129  ;  45 
L.  T.  593  ;  30  W.  R.  369— H.  L.  (B.).  Affirming 
8.  C,  sub  nom.  MUU  v.  Jennings,  13  Ch.  D.  639 ; 
49  L.  J.,  Ch.  209  ;  42  L.  T.  169  ;  28  W.  R.  549— 
C.  A. 

Answers.] — A  defendant  in  a  redemption  suit, 
who  admits  that  the  plaintiff  is  entitled  to  a 
decree,  cannot  refuse  to  set  out  in  his  answer  hid 
accounts  as  mortgagee.  The  rule  as  to  answer- 
ing applicable  to  r^emption  suits  is  the  same 
as  for  any  other  suits  for  accounts.  Ehner  v. 
Creaty,  9  L.  R.,  Ch.  69 ;  42  L.  J.,  Ch.  807  ;  29 
L.  T.  632  ;  22  W.  R.  141. 

A  mortgagor  filed  a  bill  for  redemption  against 
a  mortgagee  who  had  been  in  possession  for  19^ 
years,  praying  that  the  usual  accounts  might 
Vxj  taken  with  rests,  and  by  his  interrogatories 
required  the  mortgagee  to  set  forth  an  account 
of  all  rents  and  profits  received  by  him.  The 
defendant,  in  his  answer,  mentioned  the  existence 
of  a  lease  without  stating  the  amount  of  rent 
reserved,  but  refused  to  set  forth  any  accounts 
in  his  answer.  On  exceptions  to  the  answer  as 
evasive  and  insufficient : — Held,  that  the  answer 
was  evasive  in  mentioning  the  lease  without 
stating  the  rent,  but  that,  on  the  rent  being 
stated,  the  answer  would  be  considered  sufficient. 
The  exceptions  were,  therefore,  technically 
allowed,  the  costs  being  reserved  till  the  hearing. 
lb. 

In  a  redemption  suit  by  a  second  mortgagee 
against  the  first  mortgagee,  he  is  bound  to  state 


in  answer  to  interrogatories  not  only  the  amount 
due  upon  his  security,  but  also  what  securities  he 
holds  for  his  debt.  WeH  of  England  and  South 
Wales  Bank  v.  KicholU,  6  Ch.  D.  613, 

Compromise.] — In  a  redemption  suit  against 
the  mortgagee  m  possession  of  business  premises, 
a  compromise  was  agreed  upon,  under  which  the 
mortgagor  was  to  pay  a  fixed  sum  on  a  certain 
day  and  the  mort^tgee  was  to  carry  on  the 
business  in  the  meantime  and  give  up  possession 
on  payment,  and  all  proceedings  in  the  suit  were 
to  be  stayed.  The  mortgagor  failed  to  pay  the 
money  at  the  time  appointed  : — Held,  that  the 
agreement  for  compromise  could  not  be  inforced 
on  motion  in  the  suit,  but  a  fresh  bill  must  be 
filed  for  specific  performance.  Pryer  v.  Gribble, 
10  L.  R.,  Ch.  534  ;  44  L.  J.,  Ch.  676 ;  32  L.  T, 
238  ;  23  W.  R.  642. 

Dismissal  of  Bill.]— The  rule  that  the  dismissal 
of  the  bill  in  a  redemption  suit  operates  as  a  fore- 
closure of  the  mortgage  does  not  apply  to  an 
equitable  mortgage  by  deposit  of  title  deeds. 
Marshall  v.  Shrewsbury^  10  L.  R.,  Ch.  250  :  44 
L.  J.,  Ch.  302  ;  32  L.  T.  418  ;  23  W.  R.  803. 

A  mortgagor  filed  a  bill  for  the  redemption  of 
a  legal  mortgage.  The  mortgagee,  by  his  answer, 
alleged  that  he  had  advanced  another  sum  of 
money  on  the  deposit  of  the  title-deeds  of  another 
estate,  and  he  claimed  to  hold  both  estates  till 
both  debts  were  paid.  The  plaintiff  amended  his 
bill  by  stating  the  allegations  made  by  the  de- 
fendant, but  before  the  bill  came  to  a  hearing  he 
obtained  an  order,  ex  parte,  dismissing  the  biU 
with  costs.  The  mortgagee  afterwards  contracted 
to  sell  both  the  estates,  and  then  filed  a  bill  for 
the  administration  of  the  estate  of  the  mortgagor, 
who  was  dead,  praying  for  permission  to  carry 
out  the  sale,  and  for  payment  of  his  whole  debt 
out  of  the  mortgagor  s  estate  : — Held,  that  the 
equitable  mortgage  was  not  foreclosed,  and  that 
the  plaintiff  was  entitled  to  the  relief  prayed  for, 
lb. 

Order  for  Sale— Condaot  of  Sale.]— Under  s. 
25  of  the  Conveyancing  and  Law 'of  Property 
Act,  1881,  the  court  has  power  in  a  redemption 
action  to  order  a  sale  of  the  mortgaged  property 
on  an  interlocutory  application  made  before  the 
trial  of  the  action  by  a  person  interested  in  the 
equity  of  redemption.  In  an  action  by  the 
owner  of  the  equity  of  redemption  of  property 
subject  to  several  mortgages  for  the  redemption  of 
the  mortgages,  the  plaintiff,  soon  after  the  issue 
of  the  writ,  applied  by  summons  for  an  order 
giving  him  liberty  to  sell  the  mortgaged  pro- 
perty, and  asking  that  he  might  have  the  con- 
duct of  the  sale.  The  first  and  second  mort- 
gagees opposed  the  application,  the  others 
supj)orted  it : — Held,  that  .an  order  for  sale 
ought  to  be  made,  but  that  a  reserved  price  must 
be  fixed  large  enough  to  cover  what  was  due  on 
the  first  and  second  mortgages,  and  that  the  plain- 
tiff must  give  security  for  the  costs  of  the  sale. 
The  conduct  of  the  sale  was  given  to  the  plain- 
tiff, on  the  ground  that  he  was  more  interested 
than  the  first  or  second  mortgagees  in  obtaining 
as  large  a  price  as  possible  for  the  property. 
And  it  was  ordered  that  the  sale  should  take 
place  out  of  court,  and  that  the  proceeds  of  sale 
should  )3e  paid  into  court.  Woolley  v.  Colfnan, 
21  Ch.  D.  169  ;  51  L.  J.,  Ch.  854  ;  46  L.  T.  737  ; 
30  W.  R.  769. 
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Produetion  of  Doonmeati  before  Defenoe.] — 

In  an  action  for  redemption  against  a  mortgagee 
m  possession  an  order  for  production  of  docu- 
ments made  before  the  defence  was  delivered, 
and  without  any  special  case  for  production 
being  made,  was  affirmed.  Union  Bank  of 
London  v.  Manhy,  13  Oh.  D.  239  ;  49  L.  J.,  Ch. 
106  ;  41  L.  T.  393  ;  28  W.  R.  22— C.  A. 

Costs  of  Kortgagoe.] — ^A  mortgagee  will  not 
be  deprived  of  his  costs  in  a  redemption  suit 
because  he  has  overstated  the  amount  due  to 
him.  Cotterell  v.  Stratton,  8  L.  R.,  Ch.  295  ;  42 
L.  J.,  Ch.  417  ;  28  L.  T.  218  ;  21  W.  R.  234. 

The  directors  of  a  building  society,  in  answer 
to  one  of  their  members  and  mortgagors,  stat^ 
that  the  sum  of  7362.  was  due  to  the  society  on 
the  mortgage,  the  society  having  been  for  some 
years  in  possession.  Soon  afterwards  the  direc- 
tors informed  the  mortgagor  that  they  intended 
to  sell  the  property,  they  having  power  under 
the  mortgage  deed  so  to  do.  The  mortgagor 
thereupon  filed  a  bill  to  restrain  the  sale,  and 
for  redemption.  The  directors  informed  the 
mortgagor  that  they  had  no  intention  to  press  a 
sale.  The  mortgagor  then  proposed  that  a  decree 
for  the  usual  accounts  should  be  taken,  and  a 
decree  for  an  account  was  accordingly  taken. 
The  mortgagor  carried  in  surcharges  to  the 
amount  of  1,227/.,  principally  for  fines  and  com- 
mission, which  he  claimed  to  have  disallowed, 
but  which  were  allowed  to  the  mortgagees  ;  the 
mortgagees  were,  however,  charged  for  certain 
occupation  rents,  and  were  dis^lowed  charges 
for  repairs,  so  that  the  amount  due  at  the  filing 
of  the  bill  was  found  to  be  5172.  instead  of 
736Z. : — Held,  that  there  was  nothing  in  the 
conduct  of  the  mortgagees  which  would  deprive 
them  of  the  right  to  add  their  costs  of  the  suit 
to  their  security.    lb. 

Held,  also,  that  in  such  a  case  an  appeal  as  to 
costs  might  be  maintained  ;  and  that  the  costs 
of  the  appeal  might  be  included  in  the  costs  of 
the  suit.    lb. 

In  a  suit  to  redeem  a  mortgage,  when  the 
amount  due  at  the  time  of  filing  the  bill  is  under 
1,0002.,  notwithstanding  that  the  mortgage  was 
made  to  secure  a  larger  amount,  the  defendant's 
costs  must  be  taxed  on  the  lower  scale. 
Cotterell  v.  StraUon,  17  L.  R.,  Bq.  543  ;  43  L.  J., 
Ch.  673  ;  30  L.  T.  689  ;  22  W.  R.  607. 

in  taking  the  accounts  under  the  decree  in  a 
redemption  action  against  a  mortgagee  in  pos- 
session, the  mortgagee  is  entitled  to  necessary 
repairs,  under  the  head  of  "  just  allowances ; " 
but,  to  entitle  him  to  permanent  improvements, 
or  substantial  repairs,  he  must  make  out  a  case 
for  them  at  the  trial.  Tipton  Green  Colliery 
Company  v.  Tipton  Moat  Colliery  Company ^  7 
Ch.  D.  192  ;  47  L.  J.,  Ch.  152  ;  26  W.  R.  348. 

Under  an  order  made  in  a  redemption  action 
directing  an  account  of  what  was  due  on  a 
mortgage  for  principal  and  interest,  the  mort- 
gagees held  entitled  to  be  allowed,  under  the  head 
of  "  just  allowances,"  expenses  incurred  by  them 
in  taking  and  holding  possession  of  mortgaged 
property  (a  ship),  advertising  for  sale,  and  ^ect- 
mg  insurances.  WUket  v.  Saunion,  7  Ch.  D. 
188  ;  47  L.  J.,  Ch.  150. 

A  mortgage  deed  contained  a  proviso  for  re- 
demption on  payment  of  the  debt,  which  was  a 
sum  advanced  to  redeem  the  lands  from  eviction, 
and  also  contained  a  stipulation  that  the  sum  of 
1002.  a  year  was  to  be  allowed  to  the  mortgagee, 


who  had  an  immediate  right  to  go  into  posses- 
sion, for  his  trouble  in  managing  the  liuids  of 
which  he  should  be  in  possession  ;  the  mortgagee 
went  into  possession  on  the  execution  of  the 
mortgage,  and,  in  a  redemption  suit: — Held, 
that  the  stipulation  for  lOOt,  a  year  was  void, 
and  the  court  refused  to  allow  the  mortgagee 
credit  for  it  in  taking  the  account.  Comyns  v. 
ComynSy  5  Ir.  R.,  Eq.  583. 

Intoroit.] — Interest  ceases  to  run  on  the  day 
fixed  for  redemption  under  the  notice  given  by 
the  mortgagor.  James  v.  Rumaey^  11  Ch.  D. 
398  ;  48  L.  J.,  Ch.  345  ;  27  W.  R.  617. 


XII.  PAYMENT  OFF. 

Into  Court.  ]~  When  a  mortgagor  who  is  being 
sued  at  law  for  the  mortgage  debt  obtains  an 
order  under  7  Geo.  2,  c.  20,  for  payment  into 
court  of  the  money  due  from  him,  and  pays  such 
money  into  court  accordingly,  such  payment 
operates  as  a  complete  discharge  from  tlie  mort- 
gage debt,  and  tne  mortgagor  is  not  bound  to 
see  to  the  application  of  the  money.  Bourton 
V.  Williams,  5  L.  R.,  Ch.  655  ;  39  L.  J.,  Ch.  800  ; 
18  W.  R.  1089. 


Beotificatioii  of  Agreement.]— When  de- 


fault having  been  made  in  parent  of  interest, 
a  mortgagee  has  recovei*ea  judgment  for  the 
amount  of  the  principal  and  interest,  and  a  bill 
is  filed  to  restrain  execution  and  for  specific 
performance,  on  the  ground  that  the  mortgage 
deed  is  not  in  accordance  with  the  terms  of  a 
previous  agreement,  which  provided  that  the 
principal  should  not  be  called  in  for  a  term  still 
unexpired,  an  injunction  will  be  refused  except 
on  the  terms  of  the  amount  recovered  being  paid 
into  court,  since,  if  a  clause  in  accordance  with 
that  provision  in  the  agroement  had  been 
inserted  in  the  deed,  it  would,  as  a  matter  of 
course,  have  made  the  not  calling  in  of  the 
principal  conditional  on  the  punctual  payment 
of  interest.  Seaton  v.  Twyfordj  11  L.  R.,  Eq. 
591  ;  40  L.  J.,  Ch.  122  ;  23  L.  T.  648  ;  19  W.  R. 
200. 


Kortgagee  becoming  Lnnatie.] — When  a 


mortgagee  becomes  of  unsound  mind,  and  the 
mortgagor  desires  to  pay  off  the  mortgage  debt, 
and  presents  a  petition,  to  obtain  a  vesting  order, 
he  must  pay  the  whole  of  the  mortgage  debt  and 
interest  into  court,  and  will  not  be  allowed  the 
costs  of  his  petition,  but  will  not  have  to  pay 
the  mortgagee's  costs.  Sparks^  In  re^  6  Ch.  D. 
361  ;  37  L.  T.  301  ;  25  W.  R.  869— C.  A. 

DeliTory  up  of  Title-deeds.] — A  purchaser 
who,  in  a  suit  to  realize  a  mortgage  security,  has 
paid  the  purchase-money  of  the  mortgaged  pro- 
perty into  court,  is  entitled,  before  its  distribu- 
tion, to  the  delivery  of  the  title-deeds.  Fotoler  v. 
Scott,  25  L.  T.  784  ;  20  W.  R.  199. 

When  a  judgment  for  foreclosure  is  given 
against  a  puisne  mortgagee,  the  plaintiff  is  not 
entitled  to  delivery  up  of  deeds,  of  subsequent 
date  to  his  own  mortgage,  dealing  only  with  the 
title  to  the  equity  of  redemption.  Greene  v. 
Foifter,  22  Ch.  D.  566  ;  62  L.  J.,  Ch.  470  ;  48  L. 
T.  411  ;  31  W.  R.  285. 

To    Joint    Tenants.]  —  When  an    equitable 
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charge  is  vested  in  two  persons  even  as  joint 
tenants,  the  money  cannot  be  paid  to  one 
without  special  authority  from  the  other,  so  as 
to  discharge  the  estate  which  forms  the  security. 
Matton  V.  Dannia^  4  Dc  G.,  J.  k,  S.  345. 

Under  Special  Aot.] — An  act  empowered  com- 
missioners to  borrow  money  upon  tne  security  of 
the  rates  for  the  purposes  of  local  improvements, 
and  provided  that  they  should  every  year  pay  oflF 
lOOZ.  at  the  least  of  the  moneys  so  borrowed  to' 
such  of  the  mortgagees  of  the  rates  as  should  be 
selected  by  ballot.  All  interest  upon  the  mort- 
gages was  duly  paid,  and  the  prescribed  mode 
of  payment  of  the  annual  mstalments  was 
observed.  The  mortgagees  gave  the  commis- 
siouers  notice  requiring  them  to  pay  off  their 
mortgage  in  six  months.  The  commissioners 
refused  to  do  so,  and  the  mortgagees  filed  a  bill 
to  establish  their  right  to  be  paid  off,  and  for  a 
receiver  of  the  rates  ; — Held,  that  they  had  no 
right  to  have  their  mortgage  debt  paid  off, 
except  under  the  provisions  of  the  act,  and  that 
the  court  had  no  jurisdiction  to  appoint  a 
receiver  of  parish  rates,  and  the  bill  was  dis- 
missed. Preston  v.  Great  Yamiovth  {May or , 
<J-r.),  41  L.  J.,  Ch.  310  ;  26  L.  T.  236.  Affirmed, 
7  L.  R.,  Ch.  655  ;  41  L.  J.,  Ch.  760 ;  27  L.  T. 
87  ;  20  W.  R.  875. 

Suit  to  inforce  Security — Kotice  to  Fay  off 
Kortgage  Debt.] — ^A  son  who  was  residuary 
legatee  under  his  father's  will,  mortgaged  his 
interest  under  that  will  to  H.  The  son  died, 
having  made  P.  his  executor,  and  A.  his  resi- 
duary legatee.  A.,  as  residuary  legatee,  and  H., 
on  behaG^  of  himself  and  the  other  creditors, 
brought  an  action  against  the  executors  of  the 
son  for  administration  of  the  son's  estate,  and 
H.  brought  an  action  against  the  executors  of 
the  father  for  administration  of  the  father's 
estate.  Shortly  after  this,  P.  gave  notice  to  H. 
that  he  should  pay  off  the  mortgage  in  six 
calendar  months,  and  this  notice  was  accepted 
by  H. : — Held,  that  notwithstanding  the  giving 
and  acceptance  of  the  notice,  H.,  having  taken 
proceedings  to  recover  his  mortgsige  money,  was 
bound  to  accept  in  satisfaction  of  his  claims  his 
principal  money  and  costs  with  interest  up  to 
the  time  of  payment,  though  such  payment  was , 
made  before  the  expiration  of  the  notice.  Alcoch^ 
In,  re,  Pi-tscoU  v.  Phipps,  23  Ch.  D.  372  ;  49 
L.  T.  240—C.  A. 

Waiver  of  Bight  to.] — A  mortgage  provided 
that  if  interest  were  paid  punctually,  the  mort^ 
gage  should  continue  for  two  years  : — Held,  that 
the  receipt  of  interest  after  default  in  punctual 
payment  and  notice  to  pay  off,  did  not  amount 
to  a  waiver  by  the  mortgagee  of  his  right  to  call 
in  the  debt  at  once.  Keens  v.  BUcoe,  8  Ch.  D. 
201  ;  47  L.  J.,  Ch.  644  ;  38  L.  T.  286  ;  26  W.  R. 
552. 


MORTMAIN. 


See  CHARITY. 


MORTUARY. 


See  ECCLESIASTICAL  LAW. 


MOTION. 

See  PRACTICK 


MUNICIPAL  CORPORA- 
TION. 

See  CORPORATION. 


MURDER. 

See  CRIMINAL  LAW. 


MUSIC. 

I,  COPYBIGHT  IV,— See  CopymoHT. 
II.  Licence  won.— See  Disobdeblt  Houses. 


MUTINY. 

See  ARMY  AND  NAVY. 


NAME. 


Change  of.J—A  person  taking  a  name  by  act 
of  parliament,  does  not  lose  his  original  name ; 
the  effect  of  the  crown's  licence  is  only  per- 
mission to  use  a  name,  not  imposing  it.  Zeigh 
y.  Leigh,  16  V^.  100. 
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Semblc,  that  the  christian  name  of  a  party 
cannot  be  changed  or  added  to  at  confirmation. 
Williams  v.  Bryant,  5  M.  &  W.  447  ;  7  D.  P.  C. 
602. 

Property  in — Of  Ferson.] — In  England  the 
assumption  of  a  name,  the  patronymic  of  a 
family,  by  a  stranger,  who  has  never  before 
been  called  by  that  name,  is  not  the  subject  of  a 
civil  action,  as  by  the  English  law  there  is  no 
right  of  property  in  a  person  to  the  use  of  a 
particular  name,  to  the  extent  of  enabling  him 
to  prevent  the  assumption  of  his  name  by 
another.  Du  Boulay  v.  Dv  Boulay,  6  Moore, 
P.  C.  C,  N.  S.  31  ;  2  L.  R.,  P.  C.  430  ;  38  L.  J., 
P.  C.  35  ;  17  W.  R.  B94. 

Trade.] — Aliter,  as  to  tht  exclusive  use 

of  a  name  in  connexion  with  a  trade  or  a  busi- 
ness, which  right  is  recognized,  and  a  party 
assuming  it,  colourably  or  otherwise,  being  an 
invasion  of  another's  rights,  is  a  fraud,  for 
which  a  remedy  lies  either  at  law  or  equity. 
Jb. 

See  also  cates  under  Tbade   and   Trade- 

MABK. 


Of  Home.]  —  The   plaintiff,    in    1864, 


acquired  a  property  which  had  for  many  years 
been  known  as  Ashford  Lodge.  About  the  same 
time  the  defendant  acquired  an  adjoining  pro- 
perty which  for  many  years  had  been  known  as 
Ashford  Villa.  The  defendant  having  begun  to 
style  his  property  by  the  name  of  Ashford  Lodge, 
the  plaintiff  brought  an  action  to  restrain  him 
from  so  doing,  alleging  that  he  was  thereby 
caused  inconvenience,  and  his  property  damaged  : 
— Held,  that  this  was  not  an  injury  to  the 
plaintifTs  property  which  could  be  restrained  by 
injunction.  Vay  v.  Broxcnrigg,  10  Ch.  D.  294  ; 
48  L.  J.,  Ch.  173  ;  39  L.  T.  553  ;  27  W.  R.  217 
— C.  A.    Reversing  39  L.  T.  226. 

Estate  Devised  on  Condition  of  Deyiiee 
Changing— Within  what  Time  Condition  must 
be  Fnlillled.1 — When  an  estate  is  devised  on 
condition  of  tne  devisee  changing  his  name,  it  is 
sufficient  if  he  changes  it  within  a  reasonable 
time,  and  it  is  not  necessary  that  ho  should 
apply  for  the  royal  sign  manual.  Datis  v. 
Loumdes,  1  Ring.,  N.  C.  618 ;  2  Scott,  103. 

Kifdesoription  of— Coroner's  Inquisition.] — 
A  coroner's  inquisition  found  death  by  misfor- 
tune, and  that  certain  chattels  moving  to  the 
death  were  "  the  goods  and  chattels  of  and  in 
the  posseasion  of  the  proprietors  of  the  Hull  and 
Selby  Railway,  and  of  the  proprietors  of  the 
Leeds  and  Selby  Railway."  The  inquisition  was 
quashed,  for  not  shewing  the  deodand  to  be  the 
property  of  parties  namS,  it  not  appearing  that 
there  existed  any  corporations  or  corporation 
intitled  as  above.  Reg,  v.  West,  1  Q.  R.  826  ;  2 
Railw.  Cas.  613  ;  1  G.  &  D.  481  ;  5  Jur.  484. 


In  Deed.] — ^A  trader  assigned  all  his  pro- 


perty and  effects  to  a  trustee  for  the  benefit  of 
creditors,  the  tnistee  being  described  throughout 
as  "James  James,  of  &c..  tailor  ;"  but  executing 
the  deed  by  his  true  name  of  "  James  Janes  : " — 
— Held,  that  the  misdescription  did  not  prevent 
the  property  from  passing  to  him.  Jantes  v. 
Whithread,  U  C.  B.  406  ;  20  L.  J.,  C.  P.  217. 


NATURALIZATION. 


See  INTERNATIONAL  LAW. 


NAVIGATION. 


See  SHIPPING— WATER. 


NAVY. 


Soe  ARMY  AND  NAVY. 


NE  EXEAT  REGNO. 


See  WRIT. 


NEGLIGENCE. 


A.  NATTTBB  OF  ACT. 

I.  In  General. 

1.  Negligence  or  Accident,  685. 

2.  Contrihitory  Negligence,  687. 

II.  In  Manaoement  of  Railway. 

1.  Injury  by  Traffic,  689. 

2.  State  of  Premises,  693. 

III.  In  Management  of  Ship,  698. 

IV.  In  Driving  Carriages  and  Horses. 

1.  Bights  of  Drivers  and  Foot  Passengers, 

700. 

2.  Horses  Bolting  and  Kicking,  701. 

V.  Liability  for  Escape  of  Injurious 
Matter,  705. 

VI.  Pulling  down  Houses  and  Remov- 
ing ADJACENT  Land. 
1.  Rights,  711. 
SS,  Damages,  715. 
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B.  REIiATIONSHIP  OF  PABTIB8. 

I.  Visitors  and  Licensees,  715. 

II.  OWNEBS     AND     OCCUPIERS     OF     PRE- 
HISES«  719. 

III.  OWNEBS    AND    DRIVERS    OP   VEHICLES, 
726. 

IV,  Manufacturers,     Employers,     and 
Contractors. 

1.  Manufacturers^  729. 

2.  Employern^  729. 

3.  (MfUrartorSylSe, 

V.  Public  Bodies  and   Persons  with 
Statutory  Powers,  737. 

VI.  Borrowers  and  Lenders  of  Chat- 
tels, 744. 

VII.  Vendors.— ^^  Sale. 
VIII.  Carriers.— *S^p  Carriers. 

IX.  Solicitors.- iS^tf  ^Solicitor. 
X.  Innkeepers.— iSrc  Innkeeper. 

XI.  Brokers.— fife-f?  Principal  and  Agent. 
XII.  Patent  Agent. — See  Patent. 
XIII.  Trustees.— iS^'fl  Trust  and  Trustee. 

O.  ACTIONS  FOB  NEGLIGEKOE. 

I.  Under  Lord  Campbell's  Act. 

1.  Who  Entitled  to  Sue,  744. 

2.  Damages,  747. 

3.  Practice  and  Ple^iding,  752. 

II.  In  other  Cases. 

1.  Who  EiUitled  to  Sue,  753. 

2.  Damages,  754. 

3.  Evidence  and  othsr  Matters,  758. 

4.  Pleading,  769. 

A.  NATURE  OF  ACT. 

I.    IN    GENERAL. 

1.  Negligence  or  Accident. 

What  if  an  Acoidont.] — If,  in  the  prosecution 
of  a  lawful  act,  an  accident,  which  is  purely  so, 
arises,  no  action  can  be  sustained  for  an  injury 
arising  therefrom.  Davis  v.  Saunders,  2  Chit. 
639. 

When  primi  facie  Evidenoe  of  ITegUgenee.] 
— The  mere  happening  of  an  accident  is  not 
sofficient  eyidence  of  negligence  to  be  left  to  a 
juiy ;  but  the  plaintiff  must  give  some  affirmative 
CTidence  of  negligence  on  the  part  of  the  defen- 
dant. Hammaek  v.  White,  11  C.  B.,  N.  S.  588  ; 
31  L.  J.,  C.  P.  129 ;  8  Jur.,  N.  S.  796 ;  6  L.  T. 
676  ;  10  W.  R.  230.  See  Manzoni  v.  Douglas,  6 
Q.  B.  D.  145  ;  60  L.  J.,  Q.  B.  289  ;  29  W.  R.  426  ; 
46  J.  P.  391. 

Bat  accidents  may  be  of  such  a  nature  that 


negligence  may  be  presumed  from  the  mere  fact 
of  the  accident ;  the  presumption  depending  on 
the  nature  of  the  accident.  Byrne  v.  Boadle, 
2  H.  &  C.  722  ;  33  L.  J.,  Ex.  13  ;  9  L.  T.  460  :  12 
W.  R.  279. 

A  person  was  walking  in  a  public  street,  past 
the  defendant's  shop,  when  a  barrel  of  flour  fell 
upon  him  from  a  window  above  the  shop,  and 
seriously  injured  him  : — Held,  sufficient  prima 
facie  evidence  of  negligence  to  cast  on  the  defen- 
dant the  onus  of  proving  that  the  accident  was 
not  caused  by  his  negligence.    Ih, 

In  an  action  for  personal  injury  caused  by  the 
alleged  negligence  of  the  defendant,  the  plaintiff 
must  adduce  reasonable  evidence  to  warrant  the 
judge  in  leaving  the  case  to  the  jury.  Scott  v. 
London  and  St,  Katharine  Docks  Company,  3 
H.  &  C.  696  ;  34  L.  J.,  Ex.  220  ;  11  Jur.,  N.  S. 
204  ;  13  L.  T.  148  ;  13  W.  R.  410— Ex.  Ch. 

But  where  the  instrument  or  machinery  is 
shewn  to  be  under  the  management  of  the  defen- 
dant or  his  servants,  and  the  accident  is  such  as 
in  the  ordinary  course  of  things  does  not  happen 
if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that 
the  accident  arose  from  want  of  care.    lb. 

In  an  action  against  a  dock  company  for  injury 
to  the  plaintiff  by  theix  alleged  negligence,  the 
plaintiff  proved  that  he  was  an  officer  of  the 
customs,  and  that  whilst,  m  the  discharge  of  his 
duty,  he  was  passing  in  front  of  a  warehouse  in 
the  docks,  six  bags  of  sugar  fell  upon  him : — 
Held,  reasonable  evidence  of  negligence.    Ih. 

The  plaintiff,  going  to  a  doorway  of  a  house 
in  which  the  defendant  had  offices,  was  pushed 
out  of  the  way  by  his  servant,  who  was  watching 
a  packing-case  belonging  to  his  master,  and  was 
leaning  against  the  wall  of  the  house.  The  plain- 
tiff fell,  and  the  packing-case  fell  on  his  foot  and 
injured  him.  There  was  no  evidence  as  to  who 
placed  the  packing-case  against  the  wall,  or  what 
caused  its  fall : — Held,  that  there  was  a  prim& 
facie  case  against  the  defendant  to  go  to  the  jury, 
the  fall  of  the  packing-case  being  some  evidence 
that  it  had  been  improperly  placed  against  the 
wall.  Briggs  v.  Oliver,  4  H.  &  C.  403  ;  36  L.  J., 
Ex.  163  ;  14  L.  T.  412  ;  14  W.  R.  658. 

The  defendant  was  possessed  of  a  workshop,  the 
windows  of  which  overlooked  a  yard,  in  which  the 
plaintiff  was  engaged  in  the  service  of  his  em- 
ployer ;  a  ladder  in  the  defendant's  workshop  fell 
through  one  of  the  windows,  and  the  fragments  of 
the  glass  in  falling  injured  the  plaintiff's  eye.  The 
judge  directed  a  nonsuit,  on  the  ground  that 
there  was  no  evidence  of  negligence  on  the 
defendant's  part : — Held,  that  the  nonsuit  was 
right,  it  not  being  shewn  that  the  ladder  was 
under  the  control  of  the  defendant  or  his 
servants.  Higgs  v.  Maynard,  1  H.  &  R.  581 ;  12 
Jur.,  N.  S.  705  ;  14  L.  T.  332  ;  14  W.  R.  610. 

While  a  paraenger  was  waiting  at  a  railway 
station,  under  a  covering  or  portico,  he  received 
an  injury  from  a  plank  and  roll  of  zinc  which 
fell  through  the  covering,  and  upon  looking  up 
he  saw  the  legs  of  a  man  protruding  through  the 
covering : — Held,  that  there  being  nothing  to 
shew  that  the  railway  company  knew  that  the 
covering  was  insecure,  or  that  the  man  who  was 
upon  it  was  employed  by  them,  there  was  no 
evidence  of  negligence  to  go  to  the  jury.  Welfare 
V.  London  and  Brighton  Railway  Company,  4  L. 
R.,  Q.  B.  693  ;  38  L.  J.,  a  B.  241  ;  20  L.  T.  743  ; 
17  W.  R.  1065. 


687 


NEGLIGENCE— In  General. 


688 


2.   Contributory  Negligence. 

Effoot  of.] — The  general  rale  of  law  respecting 
negligence  is,  that  althoagh  there  may  have  been 
negligence  on  the  part  of  the  plaintiff,  yet, 
unless  he  could,  by  the  exercise  of  ordinary  care, 
have  avoided  the  consequence  of  the  defendant's 
negligence,  he  is  entitled  to  recover.  Dacies  v. 
Mann,  10  M.  &  VV.  546 ;  12  L.  J.,  Ex.  10  ;  6  Jur. 
954. 

In  an  action  for  killing  an  ass,  which  the 
declaration  alleged  to  have  been  lawfully  upon 
the  highway  when  it  met  its  death,  it  appeared, 
that  the  animal,  fettered  by  the  fore  feet,  had 
been  placed  on  the  highway  by  the  plaintiff,  and 
was  killed  by  being  unable  to  get  away  from  the 
d^endant's  waggon,  which,  without  its  driver, 
was  coming  at  a  smartish  pace  along  the  road  : 
— Held,  that  the  jury  was  properly  directed,  that, 
although  it  was  an  illegal  act  on  the  part  of  the 
plaintiff  to  put  the  animal  on  the  highway,  still, 
unless  its  being  there  was  the  immediate  cause  of 
the  accident,  the  plaintiff  was  entitled  to  recover. 
lb. 

In  all  cases  of  collision,  the  question  is  whether 
the  disaster  was  occasioned  wholly  by  the  negli- 
gence or  improper  conduct  of  the  defendant,  or 
whether  the  plaintiff  himself  so  far  contribute<i 
to  the  disaster  by  his  own  negligence,  or  want  of 
ordinary  and  common  care,  that  laut  for  his 
default  in  this  respect  the  disaster  would  not 
have  happened  ;  in  the  former  case  he  recovers, 
in  the  latter  not.  Tuffy,  Warman,  5  C.  B.,  N.  S. 
573  ;  27  L.  J.,  C.  P.  322  ;  5  Jur.,  N.  S.  222. 

Also,  if  the  defendant  might,  by  the  use  of 
ordinary  care,  have  avoided  the  consequences  of 
the  plaintiff's  mere  negligence,  the  plaintiff  is  to 
recover.    lb. 

A  person  who  is  guilty  of  negligence  and  thereby 
produces  injury  to  another,  cannot  set  up  as  a 
defence  that  part  of  the  mischief  would  not  have 
arisen  if  the  person  injured  had  not  himself  been 
guilty  of  some  negligence.  Greenland  v.  Chaplin^ 
6  Ex,  243  ;  19  L.  J.,  Ex.  293. 

If  an  injury  is  occasioned  partly  by  the  negli- 
gence of  the  plaintiff,  and  partly  by  that  of  the 
defendant,  the  plaintiff  cannot  maintain  any 
action.  Williams  v.  Holland,  6  C.  &  P.  23  ;  3  M. 
&  Scott,  540  ;  10  Bing.  112. 

No  action  will  lie  for  the  consequences  of  a 
negligent  act  where  the  party  complaining  has 
by  his  own  want  of  due  care  and  caution  been 
in  any  degree  contributory  to  the  misfortune. 
WitherUy  v.  Regent**  Cunal  Company,  12  C.  B., 
N.  S.  2  ;  3  F.  &  F.  61  ;  6  L.  T.  255. 

To  an  action  for  bodily  injury  caused  to  the 
plaintiff  through  a  breach  of  duty  on  the  part  of 
the  defendant,  it  is  a  good  defence,  that  although 
he  was  guilty  of  such  breach  of  duty,  the  plaintiff 
wilfully,  and  contrary  to  the  command  of  the 
defendant,  committed  the  act  which  was  the 
direct  cause  of  the  injury.  Caswell  v.  Worth, 
5  El.  &  Bl.  849  ;  25  L.  J.,  Q.  B.  121  ;  2  Jur.,  N.  S. 
116. 

In  an  action  for  death  caused,  or  injuries 
sustained,  through  being  run  over  by  a  vehicle 
driven  by  a  servant,  evidence  that  he  might  have 
seen  the  plaintiff  or  the  deceased  in  time  to  pull 
up,  if  he  had  not  been  looking  at  his  horses 
owing  to  the  want  of  a  skid  in  going  down  hill,  is 
sufficient  evidence  of  negligence,  and  even  al- 
though there  was  some  negligence  on  the  part  of 
the  deceased  in  crossing  the  road,  yet  the  master 
'•^  liable  if  his  servant  by  the  exercise  of  reason- 


able care  could  have  seen  the  deceased  and 
avoided  the  accident.  Springett  v.  Ball,  4  F.  & 
F.  472. 

Biflk  Volnntarily  Encountered — Ifeoeisity.] — 
In  an  action  for  damage  occasioned  by  negligence, 
a  material  question  is,  whether  or  not  the  plaintiff 
might  not  have  escaped  the  damage  by  ordinary 
care  on  his  own  part ;  but  the  defendant  is  not 
excused  merely  because  the  plaintiff  knew  that 
some  danger  existed  through  the  defendant's 
neglect,  and  voluntarily  incurred  such  danger. 
The  amount  of  danger,  and  the  circumstances 
which  led  the  plaintiff  to  incur  it,  are  for  the 
consideration  of  the  jury.  Clayardt  v.  Dethick, 
12  Q.  B.  439. 

Standing  on  Dangerous  Plaoe.] — Where  the 
plaintiff  was  injured  through  the  fall  of  a  grating 
in  a  public  way  : — Held,  that  the  fact,  that  he 
was  not  passing  along  but  standing  on  the 
grating  for  the  purpose  of  talking  to  a  person  at 
a  window  above  it,  was  no  improper  user  of 
the  grating.  Gicinnell  v.  Eameig,  10  L.  R.,  C.  P. 
658  ;  32  L.  T.  835. 

Between  Brivers  of  Carriages.] — A  passenger 
in  a  public  conveyance,  injured  by  the  negligent 
management  of  another  conveyance,  cannot 
maintain  an  action  against  the  owner  of  the 
latter,  if  the  driver  of  the  former,  by  the  exercise 
of  proper  care  and  skill,  might  have  avoided  the 
accident  which  caused  the  injury.  Tliarogood  v. 
Bryan,  8  C.  B.  115  ;  18  L.  J.,  C.  P.  336. 

In  an  action  for  negligence,  it  appeared  that 
the  plaintiff  was  a  passenger  on  an  omnibus 
which  was  racing  with  the  defendant's  omnibus, 
and  in  trying  to  avoid  a  cart,  a  wheel  of  the  de- 
fendant's omnibus  came  in  contact  with  the 
step  of  the  omnibus  on  which  the  defendant  was 
driving,  which  caused  the  latter  to  swing  towards 
the  kerbstone,  and  the  speed  rendering  it  im- 
possible to  pull  up,  the  seat  on  which  the  plain- 
tiff sat  struck  a  lamp-post,  and  he  was  thrown 
off  : — Held,  that  the  jury  was  properly  directed 
that  the  plaintiff  was  not  disentitled  to  recover 
merely  because  the  omnibus  on  which  he  sat  was 
driving  at  a  furious  rate,  and  that  the  collision 
took  place  from  the  negligence  of  the  defen- 
dant's omnibus,  so  that  the  other  omnibus  was 
not  in  fault  in  not  endeavouring  to  avoid  the 
accident,  and  that  the  defendant  was  liable. 
Rigby  v.  Hewitt,  5  Ex.  240  ;  19  L.  J.,  Ex.  291. 

Contributory  Negligenoe  of  Children.]— The 
rule  of  law,  that  a  plaintiff  who  has  contributed 
to  an  injury  occasioned  by  the  negligence  of 
the  defendant,  cannot  recover  a  compensation  in 
damages,  does  not  apply  where  the  plaintiff  is  a 
person  incapable  of  exercising  ordinary  care  and 
caution.  Lynch  v.  Nurdin,  4  P.  &  D.  672  ;  1 
Q.  B.  29  ;  5  Jur.  797.  See  Li/go  v.  Kewbold,  9 
Ex.  302. 

Where,  therefore,  the  defendant's  servant  left 
a  horse  and  cart  unattended  in  a  public  street, 
and  a  child  under  seven  years  of  age,  during  his 
absence,  climbed  on  the  wheel,  and  other  children 
urged  forward  the  horse,  whereby  he  was  thrown 
to  the  ground,  and  the  wheel  fractui'ed  his  leg  : 
— Held,  that  the  jury  was  justified  in  finding  a 
verdict  for  him,  if  of  opinion  that  there  was 
negligence  on  the  part  of  the  servant.    lb. 

Held,  also,  that  the  co-operation  of  third 
parties  in  the  injury  was  not  a  ground  of  de- 
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fence,  if  the  means  of  injury  were  negligently 
left  where  it  was  extremely  probable  that  they 
would  be  set  in  motion.    Ih. 

The  defendant  exposed  in  a  market-place  a 
machine  for  crashing  oil-cake,  without  the  handle 
being  fastened  or  its  being  thrown  out  of  gear  or 
in  the  care  of  any  person.  The  plaintiff,  a  boy 
four  years  old,  on  returning  from  school  under 
the  care  of  his  brother,  who  was  seven  years  old, 
stopped  with  other  boys  at  the  machine,  and 
whilst  one  of  them  was  turning  the  handle,  put 
his  fingers  in  the  cogs  of  the  wheels,  on  being 
told  by  his  brother  to  do  so,  and  three  of  his 
fingers  were  crushed : — Held,  that  the  defen- 
dant was  not  liable,  as  there  was  no  negligence 
on  his  part,  and  the  injury  was  caused  by  the 
act  of  the  plaintiff  and  the  boy  who  turned  the 
handle.  Mangan  v.  Atherton,  1  L.  R..  Ex.  239  ; 
35  L.  J.,  Ex.  161 ;  14  L.  T.  411 ;  14  W.  R.  771  ; 
4  H.  &  C.  388. 

The  defendants  were  the  occupiers  of  a  ware- 
house on  one  side  of  a  street  into  which  their 
cellar  opened.  The  public  had  a  right  of  way 
over  the  whole  street  subject  to  the  existence  of 
the  cellar ;  but  the  only  flagged  footpath  was  on 
the  other  side.  The  defendants  took  off  the  lid 
which  covered  their  cellar  and  left  it  nearly  up- 
right against  their  wall.  A  child  jumped  from 
the  lid,  pulled  it  over,  injuring  himself  and  an- 
other child : — Held,  that  the  defendants  were  not 
liable  at  the  suit  of  the  first  child,  who  had  vol- 
untarily meddled  for  no  lawful  purpose  with 
that  which,  if  left  alone,  would  not  have  hurt 
him  ;  but  that  they  were  liable  at  the  suit  of  the 
second  child,  if  not  a  joint  actor  with  the  first. 
Hughes  v.  Macfie^  Abbott  v.  MacfiCy  2  H.  &  C. 
744  ;  33  L.  J.,  Ex.  177  ;  10  Jur.,  N.  S.  682  ;  9 
L.  T.  613  ;  12  W.  R.  315. 

IL    IN   MANAGEMENT  OF  RAILWAY. 

1.  INJUBY  BY  Traffic. 

Crosnng  line  at  Station.]— W.  was  in  the 
habit  of  travelling  by  the  last  train  from  K.  to 
L.,  which  departs  from  the  up  platform.  Ad- 
joining the  down  platform  at  the  X.  station  is  a 
booking-office  and  waiting-room ;  but  there  is 
no  ofiice  or  room  or  any  shelter  whatever  on 
the  up  platform.  In  the  middle  of  the  station 
opposite  the  booking-ofiice  the  ground  between 
the  rails  was  covered  with  wood  for  the  width  of 
several  feet,  over  which  passengers  used  to  cross 
when  there  was  no  train  standing  in  the  station. 
Near  the  south  end  of  the  station  there  is  also  a 
covered  wooden  bridge  over  the  rails,  the  steps 
leading  to  which  open  on  to  the  causeway  of  a 
highway,  so  that  any  person  who  wished  to  cross 
over  from  one  platform  to  another  by  the  bridge 
would  have  to  go  from  the  station  to  the  high 
road,  ascend  the  steps,  cross  the  bridge,  descend 
again  to  the  high  road,  and  then  re-enter  the 
station.  On  the  1st  May,  1875,  W.  arrived  in 
time  for  his  train,  and  went  to  the  waiting-room. 
Shortly  before  his  train  approached  the  up  plat- 
form a"  porter  called  out,  '*  All  the  other  side  for 
L."  At  that  time  there  was  no  train  in  the 
station,  so  that  passengers  could  safely  use  the 
middle  crossing.  W.,  however,  had  not  then  taken 
his  ticket,  and  by  the  time  he  had  done  so  a 
train  had  entered  the  station,  and  was  standing 
on  the  down  line,  thereby  blocking  up  the  middle 
crossing.  W.,  therefore,  being  in  a  hurry  to  catch 
his  train,  did  not  cross  over  the  rails  by  the  bridge, 


but  walked  along  towards  the  end  of  the  platform, 
and  then  jumped  on  to  the  rails  for  the  purpose 
of  reaching  the  up  platform.  In  doing  so  he 
sustained  considerable  injury,  the  ground  be- 
tween the  rails .  at  that  point  having  been 
excavated,  and  the  ballast  removed.  At  the 
trial  several  witnesses  were  called  to  prove 
that  when  •  the  middle  crossing  was  blocked 
they  were  in  the  habit  of  getting  across  from 
one  platform  to  the  other  as  best  they  could, 
and  did  not  make  use  of  the  bridge.  The 
company's  officials  denied,  however,  that  they 
had  ever  sanctioned  such  a  proceeding : — Held, 
that  as  a  proper  place  had  been  provided  for 
crossing,  of  which  W.  was  aware,  and  there  was 
no  evidence  of  an  invitation  on  the  part  of 
any  servant  of  the  railway  company  to  cross 
where  he  did,  the  company  was  not  liable  for 
the  injuries  which  he  had  sustained.  Wilby  v. 
Midland  Itailway  Company ,  35  L.  T.  244. 

A  wife  having  arrived  at  a  station,  proceeded 
to  cross  the  raiU,  to  a  platform  on  the  opposite 
side  by  a  path  which  the  railway  company  had 
always  allowed  the  passengers  to  use  for  that 
purpose.  While  in  the  act  of  crossing  she  was 
knocked  down  and  killed  by  a  train,  which  had 
been  suddenly,  and  without  any  warning,  driven 
backwards  along  the  line  of  rails  which  she 
was  so  crossing.  In  an  action  by  her  husband 
against  the  company : — Held,  that  there  was 
evidence  of  negligence  on  the  part  of  the  com- 
pany. Hogers  v.  Rhymney  Railway  Company ^ 
26  L.  T.  879  ;  21  W.  R.  21. 

User  of  Crotiing — ^Aoquieioenoe  of  Company.] 

— There  is  no  duty  upon  a  railway  company 
acquiescing  in  persons  crossing  a  portion  of  its 
line  in  no  definite  track  to  use  care  for  the  pro- 
tection of  those  persons.  Harrison  v.  North- 
Eastern  Railway  Company,  29  L.  T.  844  ;  22 
W.  R.  335. 

A  railway  company  drove  trains  over  a  line 
belonging  to  a  dock  company,  and  running 
between  the  dock  and  a  public  promenade.  The 
public  were  allowed  to  cross  the  line  at  all 
points,  but  there  was  one  regular  crossing  where 
they  more  usually  crossed.  The  plaintiff  crossed 
the  line  at  a  point  some  distance  from  the 
regular  crossing,  and  was  knocked  down  and 
injured  by  a  train  of  the  railway  company 
driven  at  four  miles  an  hour.  There  was  a 
short  curve  at  the  spot,  but  no  whistle  or  other 
warning  was  given  : — Held,  no  evidence  of 
negligence.    lb, 

Where   no  Warning.]  —  A  passenger, 

travelling  by  railway,  whose  train,  from  which 
he  had  alighted  at  a  junction,  was  shunted  to  an 
unusual  siding,  out  of  sight  from  the  platform,  on 
a  dark  night,  was  killed  while  crossing  the  main 
line  : — Held,  that  although  there  was  no  accom- 
modation by  a  bridge  for  the  passengers,  and  no 
servant  of  the  company  at  hand  to  direct  them, 
there  was  no  evidence  of  positive  negligence  on 
the  part  of  the  company.  Falkiner  v.  Great 
Soutnem  and  Western  of  Ireland  Railway  Com- 
pany,  5  Ir.  R.,  C.  L.  213. 

Though  Warning  Customary.] — S.  at- 


tempted to  cross  the  line  of  railway  at  night 
at  a  spot  where  persons  were  in  the  habit  of 
crossing  with  the  acquiescence  of  the  company. 
At  the  time  that  he  attempted  to  cross  there  was 
a  train  standing  still  on  the  up  line  in  such  a 
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poaition  as  to  prevent  a  person  on  the  line 
behind  it  from  seeing  anything  approaching  on 
the  down  line.  S.  came  from  behind  the  train 
on  the  up  line,  and,  on  crossing  on  to  the  down 
line,  was  struck  by  an  express  train  and  killed. 
It  was  a  rule  of  the  company  that  express  trains 
should  whistle  at  that  point,  but  evidence  was 
produced  that  the  train  had  not  in  fact  whistled 
on  that  occasion.  This  evidence  was  contra- 
dicted by  the  servants  of  the  company,  who  also 
proved  that  the  train  carried  lights,  and  might 
nave  been  seen  by  S.  before  he  stepped  on  to  the 
down  line  : — Held,  that  there  was  evidence  of 
negligence  on  the  part  of  the  company,  and  that 
the  case  was  properly  left  to  the  jury.  Duhlin, 
Wicklow  and  Weseford  Railway  Company  v. 
Slattery,  3  App.  Cas.  1155  ;  39  L.  T.  366;  27 
W.  R.  191.  Affirming  10  Ir.  R.,  C.  L.  256— Ex. 
Ch. 

The  defendants'  railway  crossed  a  public  foot- 
way on  the  level.  About  half -past  four  o'clock 
in  the  afternoon  on  the  29th  of  March,  the 
plaintiff,  a  foot  passenger,  while  crossing  from 
the  down  side  to  the  up  side  of  the  railway,  was 
knocked  down  and  injured  at  the  crossing  by  a 
train  of  the  defendants  on  the  up  line.  Owing 
to  the  position  of  certain  buildings  which  stood 
by  the  line  it  was  impossible  for  any  one  cross- 
ing from  the  down  side  to  see  a  train  coming 
until  he  got  within  a  step  or  two  from  the 
down  line,  but  a  person  on  the  down  line  or 
the  six  foot  had  a  clear  and  uninterrupted  view 
up  and  down  the  line  for  several  hundred  yards. 
The  plaintiff  stated  that  before  crossing  he 
looked  to  the  right  along  the  down  line,  but  he 
admitted  that  he  did  not  look  to  the  left  along 
the  up  line,  and  that  if  he  had  looked  he  must 
have  seen  the  train  coming.  The  engine-driver 
did  not  whistle.  There  was  a  servant  of  the 
company  employed  as  a  gatekeeper  at  the 
crossing  standing  near  the  crossing,  but  ho  gave 
no  warning  to  the  plaintiff  that  a  train  was 
coming.  The  plaintiff  having  brought  an  action 
against  the  company  to  recover  compensation 
for  his  injuries,  was  nonsuited  on  the  above 
facts  being  proved  at  the  trial : — Held,  that 
the  nonsuit  was  right,  on  the  ground  that  the 
undisputed  facts  of  the  case  shewed  that  there 
was  no  negligence  on  the  part  of  the  defendants, 
and  that  the  plaintiff's  own  want  of  caution  was 
the  sole  cause  of  the  accident.  Davey  v.  London 
and  South-Western  Railicay  Company^  11  Q,  B. 
D.  213  ;  52  L.  J.,  Q.  B.  665.  Affirmed  on  appeal, 
12  Q.  B.  D.  70 ;  53  L.  J.,  Q.  B.  58— C.  A. 

It  is  the  duty  of  a  railway  company,  whose 
line  crosses  a  public  road  at  a  level  crossing, 
to  take  reasonable  precautions  to  warn  persons 
using  the  crossing  of  the  approach  of  trains.  In 
an  action  under  Lord  Campbell's  Act,  against  a 
railway  company,  for  negligently  driving  over, 
and  so  causing  the  death  of  the  husband  of  the 
plaintiff  whilst  he  was  crossing  the  defendants' 
line  at  a  level  crossing,  the  defendants  called 
evidence  to  the  effect  that  it  was  the  invariable 
custom  for  drivers  of  engines  to  blow  the  whistle 
before  reaching  the  crossing.  There  was  a  con- 
flict of  evidence  at  the  trial  as  to  whether  the 
whistle  was  blown  on  the  occasion  in  question, 
and  the  jury  found  a  verdict  for  the  plaintiff. 
A  rule  for  a  new  trial  having  been  obtained,  the 
court  refused  to  disturb  the  verdict.  Gray  v. 
North' Eastern  Railway^  Tucker  v.  North-Eastern 
Railway^  48  L.  T.  904. 
The  defendants'  railway  crossed  a  level  cross- 


ing which  was  some  twenty  yards  distant  from 
a  footbridge.  Both  the  crossing  and  the  bridge 
were  private  crossings,  intend^  for  the  use  of 
persons  employed  in  a  neighbouring  manufac- 
tory. About  thirty  yards  from  the  crossing  was 
a  box  where  a  railway  man  was  commonly 
stationed,  who  was  sometimes  shouted  to  by 
persons  wishing  to  pass  the  level  crossing  with 
carts,  and  answered  "  All  right."  The  plaintiff, 
a  boy  of  eleven  years  of  age,  who  was  employed 
at  the  manufactory,  having  occasion  to  go  over 
the  line,  was  waiting  at  the  level  crossing  until 
one  train  had  passed,  but  was  knocked  down 
and  severely  injured,  when  in  the  act  of  cross- 
ing, by  another  train  which  he  had  not  observed, 
and  which  was  passing  in  the  opposite  direction 
immediately  afterwards.  At  the  trial  there  was 
evidence  that  the  bridge  was  dirty  and  not 
lighted  at  the  time  of  the  accident;  that  the 
train  did  not  whistle  ;  that  the  plaintiff  knew 
the  bridge,  having  crossed  it  several  times  ;  and 
that  the  man  at  the  box  used  to  bring  out  a 
stick  to  stop  him  from  going  over  the  bridge, 
but  that  when  the  accident  happened  he  was 
not  present.  There  was  no  evidence  to  shew 
what  the  man's  special  duties  were,  or  whether 
he  had  any  duties  in  respect  to  foot  passengers. 
Upon  this  evidence  the  learned  judge  wa^ asked 
to  nonsuit  the  plaintiff  : — Held,  on  further  con- 
sideration, that  there  was  evidence  of  negligence 
to  go  to  the  jury,  and  that  the  conduct  of  the 
railwayman  was  a  distinct  breach  of  duty  which 
amounted  to  negligence  and  contributed  to  the 
accident.  Clarke  v.  Midland  RaiUcay  Com- 
pany,  43  L.  T.  381. 

KotieeB  not  to  Crosi,  Effect  of.] — When  no- 
tices have  been  put  up  by  a  railway  company 
forbidding  persons  to  cross  the  line  at  a  particular 
point,  but  these  notices  have  been  continually 
disregarded  by  the  public,  and  the  company's 
servants  have  not  interfered  to  inforce  their 
observance,  the  company  cannot,  in  the  case  of 
an  injury  occurring  to  any  one  crossing  the  line 
at  that  point,  set  up  the  existence  of  the  notices 
by  way  of  answer  to  an  action  for  damages  for 
such  injury.    Jh. 

Told  not  to  Crou.] — ^A  public  footway  crossed 
a  railway  on  a  level.  The  plaintiff  while  cross- 
ing on  the  footway  in  the  evening,  after  dark, 
was  knocked  down  and  injured  by  a  train  on 
the  crossing.  He  stated  at  the  trial,  that  he  did 
not  see  the  train  until  it  was  close  upon  him ; 
that  he  saw  no  lights  on  the  train  and  heard  no 
whistling.  He  stated  also  that  he  did  not  hear 
any  caution  or  warning  given  to  him  by  any 
servant  of  the  company.  The  driver  and  fire- 
man of  the  engine  were  called  on  behalf  of  the 
company,  and  stated  that  there  were  lamps  on 
the  engine  and  train,  which  were  lighted  in  due 
course  on  the  night  in  question,  at  the  com- 
mencement of  the  journey,  and  which,  if  lighted, 
could  be  seen  for  a  considerable  distance  by 
any  one  standing  at  the  crossing.  A  porter  also 
stated  that  he  had  seen  the  plaintiff  at  the 
crossing  on  the  night  in  question,  and  had  called 
to  him  not  to  cross.  The  judge  ruled  that  there 
was  evidence  to  go  to  the  jury  of  negligence  on 
the  part  of  the  company  which  caused  the  injury 
to  the  plaintiff : — Held,  that  there  was  no  evi- 
dence of  negligence.  Ellis  v.  Great  Western 
Railtcay  Company,  9  L.  R.,  C.  P.  551 ;  43  L.  J., 
C.  P.  304  ;  31  L.  T.  874— Ex.  Ch. 
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Kaepinir  a  Gatokaeper.]— C,  while  passing 
along  an  occupation  road  which  crossed  a  rail- 
way on  a  level,  was  knocked  down  and  injured 
by  a  train,  owing,  as  was  alleged,  to  the  negli- 
gence of  the  railway  company.  There  were 
gates  across  the  road  left  unfastened,  and  the 
company  had  at  one  time  kept  a  gatekeeper,  but 
had  ceased  to  keep  one  some  time  before  the 
accident.  About  three  years  before  the  accident 
the  company  had  obtained  powers  under  an  act 
to  make  a  new  road  and  discontinue  the  level 
occupation  road  ;  the  powers  of  the  act  were  to 
be  exercised  within  five  years,  and  then  to 
cease  ;  and  nothing  had  been  done  as  to  the 
road  till  after  the  accident.  The  jury  negatived 
negligence  in  the  driver  of  the  engine  ;  but 
found  for  the  plaintiff  on  the  ground  generally 
of  "  negligence  as  to  the  crossing,"  The  judge, 
in  summing  up,  left  to  the  jury,  as  evidence  of 
negligence  in  the  company,  the  omission  to  keep 
a  gatekeeper,  and  the  omis-ion  to  exercise  the 
powers  of  their  act  .—Held,  a  misdirection.  Cliff 
V.  Midland  Railway  Company,  5  L.  R.,  Q,  B. 
258  ;  22  L.  T.  382  ;  18  W.  R.  456. 

Oatot  Op6n.]-7A  railway  crossed  a  highway 
at  a  level.  There  were  gates  to  stop  carriages, 
horses  and  cattle,  and  a  watch-box  and  a  person 
to  close  the  gates  as  soon  as  such  horses,  &c. 
should  have  passed.  There  were  also  swing- 
gates  for  foot  passengers.  A  boy,  aged  fourteen, 
came  to  the  crossing  soon  after  a  cart  had  passed 
over  the  line ;  the  gates  were  still  open,  and  he 
went  through  and  got  on  the  line ;  but,  seeing 
an  up  train  approaching,  he  waited  on  the  down 
line  till  it  had  passed.  While  he  was  thus  wait- 
ing a  down  train  approached,  but  the  boy  did 
not  see  it,  though  he  might  have  done  so  if  he 
had  been  on  the  look  out  for  it,  or  if  his  attention 
had  not  been  engrossed  by  the  up  train.  The 
up  train  having  passed,  the  boy  was  just  leaving 
the  down  line  to  cross,  when  the  train  knocked 
him  down : — Held,  evidence  of  negligence,  the 
company  being  bound  by  8  &  9  Vict.  c.  20,  s.  47, 
to  have  the  gates  closed  at  the  time.  North- 
Eastern  RaUioay  Company  v.  WarUeM,  7  L.  R., 
H.  L.  12 ;  43  L.  J.,  Q.  B.  185  ;  30  L.  T.  275  ;  22 
W.  R.  561.  Affirming  Ex.  Ch.,  6  L.  R.,  Q.  B. 
481  ;  25  L.  T.  103. 

Kegleet  to  Fence.] — A  line  crossed  a  public 
footpath  on  the  level ;  but  the  railway  company 
had  not  erected  any  gate  or  stile  as  provided  by 
8  &  9  Vict.  c.  20,  s.  61.  A  child  of  4  years  old 
having  been  sent  on  an  errand  was  shortly  after 
found  lying  on  the  level  crossing,  a  foot  having 
been  cut  off  by  a  passing  train  : — Held,  that 
there  was  evidence  that  the  act  had  been  caused 
by  neglect  of  the  company  to  fence.  Willianis 
V.  Great  Western  Railway  Company^  9  L.  R., 
Ex.  157;  43  L.  J.,  Ex.  106;  31  L.  T.  124  ;  22 
W.  R.  531. 

2.  State  of  Premises. 

State  of  Level  Crouing.] — When  a  railway 
company  constructs  its  line  across  a  highway  on 
a  level  under  the  sanction  of  an  act  of  parlia* 
ment,  it  is  the  duty  of  the  company  to  keep  the 
crossing  in  a  proper  state  for  the  passage  of 
carriages  across  the  rails ;  and  if  a  carriage  is 
damaged  in  consequence  of  the  rails  being  too 
high  above  the  surface  of  the  roadway,  the 
company  is  liable.    Oliver   v.   North-iastem 


Railway  Company,  9  L.  R.,  Q.  B.  409 ;  43  L.  J., 
Q.  B.  198. 

Fall  of  Girder  on  Train.] — Whore  works  are 
going  on  over  a  line  of  railway,  with  which 
works  the  railway  company  has  nothing  to  do, 
and  the  execution  of  such  works  is  intrusted  to 
contractors  who  are  entirely  independent  of  the 
company,  it  is  not  the  duty  of  the  directors  to 
assume  that  such  works  will  be  negligently  con- 
ducts by  those  who  have  contracted  for  their 
execution,  and  to  take  precautions  against  i)06- 
sible  negligence  on  the  part  of  persons  who  arc 
not  in  their  employment  nor  under  their  control. 
Daniel  v.  Metropolitan  Railway  Company,  5 
L.  R.,  H.  L.  45  ;  40  L.  J.,  C.  P.  121  ;  24  L.  T. 
815  ;  20  W.  R.  37. 

The  (/orporation  of  London  was  authorized  to 
execute  certain  works  over  the  line  of  the  Metro- 
politan Ra^way  Company,  These  works  con- 
sisted partly  in  placing  heavy  iron  girders  upon 
the  walls  running  along  the  line  of  railw^ay,  and 
were  therefore  works  in  the  execution  of  which 
danger  was  involved,  but  which  were  often  exe- 
cuted elsewhere  without  mischief.  The  railway 
company  had  no  control  over  these  works,  which 
were  executed  by  contractors  engaged  by  the 
corporation.  Several  girders  had  been  safely  put 
in  their  places  by  manual  labour,  but,  on  this 
occasion,  the  contractors  brought  into  use  for  one 
of  the  girders  a  monkey  steam-engine  which 
moved  the  girder  with  a  jerk,  and  so  caused  it  to 
overbalance  and  fall.  It  fell  on  a  passing  train, 
and  injured  the  plaintiff  : — Held,  that  this  was 
not  a  mischief  the  occurrence  of  which  the 
railway  company  was  bound  to  anticipate,  and 
against  which  it  was  bound  to  take  precautions, 
and  consequently  that  the  railway  company  was 
not  liable.    Ih, 

Brick  Falling  from  Bridge.] — A  person  was 
walking  on  a  highway  under  a  bridge  forming 
part  of  a  line  of  railway,  when  a  brick  fell  from 
its  place  in  the  perpendicular  pier  of  the  bridge, 
and  injured  him.  He  at  the  time  heard  a  noise 
as  of  a  train  passing  above : — Held,  that  these 
facts  were  sufficient  evidence  of  negligence  on 
the  part  of  the  railway  company.  Kearney  v. 
London,  Brighton  and  South  Coast  Railway 
Company,  6  L.  R.,  Q.  B.  759  ;  40  L.  J.,  Q.  B.  285  ; 
24  L.  T.  913 ;  20  W.  R.  24— Ex.  Ch.  Affirming 
5  L.  R,  Q.  B.  411 ;  39  L.  J.,  Q.  B.  200  ;  22  L.  T. 
886  ;  18  W.  R.  1000. 

Footbridge  over  Bailway.]— A  railway  com- 
pany, in  lieu  of  and  substitution  for  an  old  pub- 
lic footpath  crossing  their  line  on  the  level,  built 
a  footway  bridge  over  the  railway,  and  also  over 
an  adjoining  road  running  parallel  therewith, 
at  a  height  of  about  15  feet  from  the  ground. 
This  bridge  was  fenced  on  both  sides  with  close 
wooden  boarding  6  feet  high,  where  it  crossed 
the  railway,  and  with  open  ornamental  iron 
work  4  feet  high,  with  triangular  apertures  3 
feet  3  inches  high  by  1  foot  6  inches  wide,  where 
it  crossed  the  road.  There  was  no  interval 
between  the  wooden  boarding  and  the  iron  work, 
nor  any  aperture  than  those  above  mentioned, 
in  the  fencing  or  the  bridge.  A  child  four  and 
a  half  years  old,  together  with  another  child 
seven  years  old,  went  upon  the  bridge  to  cross 
over,  when  he,  instead  of  walking  straight  for- 
ward in  the  ordinary  way,  placed  his  back 
against  the  wooden  boarding,  and  slid  or  edged 
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himself  along  against  it  until  he  came  to  the 
iron  work,  when  he  fell  backwards,  through  one 
of  the  above-mentioned  triangular  apertures,  on 
to  the  road,  and  was  injured.  In  an  action  to 
recover  damages,  the  county  court  judge  ruled 
that  there  was  evidence  of  negligence  in  the 
company,  and  asked  the  jury  whether  they 
thought  the  bridge  was  reasonably  safe  for  all 
her  Majesty's  subjects,  and  whether  the  child 
materially  contributed  to  the  accident : — Held, 
that  there  was  no  evidence  of  negligence  on  the 
part  of  the  company,  and  that  the  plaintiff  ought 
to  have  been  nonsuit^.  The  only  duty  upon 
the  company  was  to  keep  the  bridge,  which  they 
had  substituted  for  the  old  public  footpath,  in  a 
state  ordinarily  safe  for  persons  using  it  for  the 
purpose  of  crossing  over  it  in  the  ordinary  way, 
and  that  the  plaintiff's  user  of  it  in  this  instance 
was  not  such  a  user.  Lay  v.  Midland  Railway 
Company,  30  L.  T.  529. 

A  railway  company,  in  place  of  a  public  foot- 
way crossing  their  line  on  the  level,  built  a 
bridge  over  the  line,  and  also  over  a  roadway 
adjoining.  The  bridge  was  fenced  with  wooden 
hoardings  where  it  crossed  the  rails,  and  with 
open  ornamental  work  with  triangular  openings 
where  it  crossed  the  road.  A  chUd  about  four 
years  of  age  went  upon  the  bridge,  in  company 
with  another  child,  for  the  purjxwe  of  crossing 
over,  and  instead  of  walking  straight  forward, 
he  placed  his  back  against  the  hoardings  and 
slid  along  until  he  came  to  the  ornamental  iron- 
work, when  he  fell  through  backwards  on  to  the 
road  and  was  injured.  In  an  action  to  recover 
compensation,  evidence  was  adduced  as  to  the 
dangerous  character  of  the  bridge.  The  jury 
found  that  the  child  wtis  lawfully  using  the 
bridge  when  the  accident  occurred,  and  ttat 
the  bridge  was  not  reasonably  safe  for  all  her 
Majesty's  subjects : — Held,  that  there  was  evi- 
dence of  negligence,  and  that  it  was  the  duty  of 
the  company  to  keep  the  bridge  in  such  a  state 
as  not  to  be  dangerous  to  any  one  using  it  in  a 
lawful  manner,  and  that  there  was  no  negli- 
gence on  the  part  of  the  child  contributory  to 
the  accident.    S,  C,  34  L.  T.  30. 

Plank  aeroit  Bridge— Licensee.]— A  railway 
porter  was  standing,  in  broad  daylight,  upon  a 
plank  thrown  across  from  parapet  to  parapet  of 
a  footbridge  connecting  the  two  platforms  of  a 
station,  cleaning  a  lamp,  when  the  plaintiff 
accompanying  her  daughter  to  a  train,  in  cross- 
ing the  bridge,  struck  her  head  against  the  plank 
and  w^as  injured  : — Held,  that  the  plaintiff  was 
not  a  mere  licensee  ;  but  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  railway 
company.  Watkins  v.  Great  Western  Bailway 
Company y  46  L.  J.,  C.  P.  817  ;  37  L.  T.  193  ;  25 
W.  R.  905. 

The  question  whether  there  was,  or  was  not, 
negligence  on  the  part  of  the  company  should 
have  been  left  to  the  jury.    /J. 

Dangerous  Goal  Shed.]— At  a  railway  station 
it  was  the  practice  to  unload  coal  waggons  by 
shunting  them,  and  tipping  the  coal  into  cells  ; 
it  was  also  the  practice  for  the  consignees  of  the 
coal  or  their  servants  to  assist  in  the  unloading, 
and  for  that  purpose  to  go  along  a  flagged  path 
by  the  side  of  the  waggons.  A  consignee  of  a 
coal  waggon  could  not  unload  it  in  the  usual 
way  on  account  of  all  the  cells  being  occupied. 
With  the  permission  of  the  station-master,  he 


went  to  his  waggon,  which  was  shunted  in  the 
usual  place,  took  some  coal  from  the  top  of  the 
waggon,  and  descended  on  to  the  flagged  path. 
The  flag  he  stepped  on  gave  way  and  he  fell  into 
one  of  the  cells  and  was  injured : — Held,  that, 
although  not  getting  his  coal  in  the  usual  mode, 
he  was  not  a  mere  licensee,  but  was  engaged, 
with  the  consent  of  the  company,  in  a  trans- 
action of  common  interest  to  both  parties,  and 
was  therefore  entitled  to  require  that  the  pre- 
mises should  be  in  a  reasonably  secure  condition. 
Holm^  V.  N(yrtk' Eastern  Railway  Company^  6 
L.  R..  Ex.  123  ;  40  L.  J.,  Ex.  121  ;  24  L.  T.  69— 
Ex.  Ch. 

Yard  Uninolosed.]— A  man  went  with  a  cart 
and  team,  by  implied  invitation,  to  fetch  lime 
from  a  railway  yard.  While  in  the  yard  he  un- 
harnessed a  mare  that  was  leading  his  team.  A 
passing  train  frightened  the  mare ;  she  backed 
some  considerable  distance,  and,  in  spite  of  his 
efforts  to  hold  her,  fell  over  a  dwarf  wall  of  the 
company's,  and  was  hurt.  An  action  having 
been  brought  in  the  county  court  by  him  against 
the  company  for  not  having  a  sufficient  fence  to 
the  yard,  it  was  proved  at  the  trial  that  he  knew 
the  place  well,  and  had  been  there  often  before. 
The  county  court  judge  found  that  the  fence  was 
insufficient,  and  decided  in  his  favour : — Held, 
that  there  was  no  proof  of  want  of  reasonable 
care  on  the  part  of  the  company  to  prevent 
damage  from  unusual  danger  to  persons  visiting 
the  premises  with  full  knowledge  of  the  state  of 
the  place,  and  that,  therefore,  he  was  not  en- 
titled to  recover.  Mancheiter,  SheJUld,  and 
Idneolnshire  Railway  Company  v.  Woodcock,  25 
L.  T.  333. 

Ii^'ury  to  Cattle— Liability  to  Fence.]- The 
plaintiff  in  1846  became  tenant  from  year  to 
year  of  land  belonging  to  one  G.  In  1847  the 
defendants,  a  railway  company,  acquired  part 
of  the  land  in  the  exercise  of  their  statutory 
powers,  and  by  arrangement  with  G.  paid  him 
compensation  in  lieu  of  all  accommodation 
works,  including  the  right  to  have  his  land 
fenced  from  the  railway,  G.  releasing  the  defen- 
dants from  their  statutory  obligation  in  that 
respect.  The  defendants,  however,  made  a  fence 
of  posts  and  rails  between  the  land  so  occupied 
by  the  plaintiff  and  a  ditch  in  the  defendants' 
land  adjoining  the  railway,  and  they  plants  a 
hedge  on  the  side  of  the  ditch  nearest  the  rail- 
way itself,  sufficient  to  prevent  animals  from 
straying  thereon.  They,  however,  neglected  to 
keep  up  the  posts  and  i-ails,  and  in  consequence 
of  their  neglect  to  do  so  a  cow  belonging  to  the 
plaintiff,  in  1879,  whilst  the  plaintiff  so  con- 
tinued in  the  occupation  of  the  land  under  the 
original  tenancy  which  had  never  been  deter- 
mined, fell  into  the  ditch  and  was  killed : — 
Held,  that  the  defendants  were  liable  for  the 
loss  of  the  cow,  for  that  their  arrangement  with 
the  owner  did  not  exonerate  them  from  their 
liability  under  the  Railways  Clauses  Act,  1845 
(8  &  9  Vict.  c.  20),  s.  68,  to  maintain  the  fence 
fox  the  benefit  of  the  occupier,  and  so  as  to  pre- 
vent his  cattle  from  straying  from  his  land. 
Corry  v.  Oreat  Western  Railway  Company,  7 
Q.  B.  D.  322  ;  50  L.  J.,  Q.  B.  386  ;  44  L.  T.  701  ; 
29  W.  R.  623  ;  45  J.  P.  712— C.  A.  Affirming  6 
Q.  B.  D.  237  ;  50  L.  J.,  Q.  B.  313  ;  45  J.  P.  360. 

Cattle  were  driven  at  night  along  an  occupa- 
tion road,  which  crossed  a  branch  Une  of  a  rail- 
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way  on  a  level.  As  they  were  passing  over  the 
crossing  they  became  frightened,  owing  to  a 
number  of  trucks  being  shunted  in  a  negligent 
manner,  and  part  of  them  escaped  from  the 
control  of  their  drivers,  and  were  found  dead 
on  the  main  line  of  the  railway,  which  they 
reached  owing  to  defects  in  the  fence  of  an 
orchard  and  a  garden  adjoining  the  railway  ; — 
Held,  that  there  was  sufficient  evidence  that  the 
death  of  the  cattle  was  the  natural  result  of  the 
negligence  of  the  railway  company.  Sneeshy  v. 
Lancashire  and  Yorkshire  Railway  Company^  1 
Q.  B.  D.  42 ;  45  L.  J.,  Q.  15.  1  ;  33  L.  T.  372 ;  24 
W.  R.  99— C.  A.  Affirming  9  L.  R.,  Q.  B.  263  ; 
43  L.  J.,  Q.  B.  69  ;  30  L.  T.  492. 

Fastening  of  Gate  Ii^'aring  Animal.] — A  rail- 
way crossed,  on  a  level,  a  parish  highway  which 
was  18  feet  wide,  and  at  thd  crossing  was  a  gate 
1 1  feet  wide  for  cattle  and  carriages,  the  remain- 
ing  seven  feet  being  taken  up  by  a  swing  gate 
for  foot  passengers.  The  lai-ger  11  feet  gate, 
when  closed  across  the  highway,  shut  against 
the  gate  post  of  the  smaller  swing  gate,  and  upon 
and  against  a  catch,  or  fastening  of  iron,  fixed 
on  and  projecting  from  the  front  of  the  gatepost, 
6^  inches  in  a  direction  parallel  to  the  course  of 
the  highway.  This  catch  was  1  inch  square  at 
the  end,  increasing  in  thickness  to  about  3  inches 
in  the  widest  part,  and  was  about  3  feet  4  inches 
from  the  ground.  It  had  been  on  the  gate  and 
in  the  same  condition  for  eight  or  nine  years 
without  causing  any  injury  or  accident,  and  no 
objection  or  complaint  had  ever  been  made  in 
respect  of  it,  and  it  was  a  description  of  fastening 
used  on  many  crossings  and  gates  along  the  line 
and  elsewhere.  Several  cows  were  being  driven 
by  the  servant  of  the  owner  from  his  field,  near 
tne  line  of  railway,  over  the  crossing  in  question, 
and  at  the  crossing  on  reaching  the  gate,  which 
had  been  properly  opened  for  their  passage  across 
the  line  by  the  gatekeeper  of  the  company,  and 
whilst  in  the  gateway,  two  of  the  cows  began  to 
butt  and  fight  with  each  other,  and  the  larger 
and  stronger  of  the  two,  and  which  the  gate- 
keeper had  on  other  occasions  seen  fighting  with 
other  cows,  drove  the  other  cow  against  the  catch 
of  the  gate,  and  thereby  caused  injuries  resulting 
in  the  death  of  the  injured  cow.  In  an  action  in 
the  county  court,  by  the  owner  of  the  cow 
against  the  railway  company,  to  recover  damages 
for  the  loss  of  the  cow,  the  judge  held,  ruled, 
and  determined  that,  on  the  evidence,  having 
regard  to  the  purpose  for  which  the  gate  was 
used,  the  fastening  was  a  dangerous  one,  and 
that  the  placing  it  on  the  post  was  an  act  of 
negligence  on  the  company's  part,  for  which 
they  were  responsible,  and  that  there  was  no 
evidence  of  contributory  negligence  in  the  owner, 
or  that  the  injury  was  caused  by  the  vice  of  any 
of  the  animals,  and  therefore  the  company  was 
liable  to  the  damage  to  the  cow,  and  he  gave 
judgment  accordingly.  On  appeal  by  the  com- 
pany : — Held,  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  railway  company 
in  their  continuing  to  use  the  fastening,  in  which 
there  was  nothing  intrinsically  or  necessarily 
dangerous,  and  which  had  been  nine  years  in  use 
on  this  very  gate  without  any  mischievous  con- 
sequences, and  which  was,  moreover,  a  kind  of 
fastening  in  common  and  general  use  elsewhere, 
as  well  as  all  along  the  company's  line  of  rail- 
way. Great  Western  Bailway  Company  v. 
Davies,  39  L.  T,  475. 


Obitrnetion  on  Line  —  Contributory  Hegli- 
genoe.] — The  plaintifEs  were  the  owners  of  a 
colliery  and  of  a  siding  connected  with  a  line  of 
railway,  which  siding  was  crossed  by  a  wooden 
bridge  about  eight  foot  high,  also  belonging  to 
the  plaintifEs.  The  siding  was  used  for  the  pur- 
pose of  bringing  loaded  trucks  of  coal  from  the 
colliery  upon  the  railway  and  of  bringing  them 
back  when  empty.  The  company  was  in  the 
practice  of  bringing  the  empty  trucks  upon  the 
siding,  and  the  plaintiffs  removed  them  when- 
ever it  was  convenient.  On  a  Saturday  after- 
noon, after  working  hours  in  the  colliery  were 
over,  the  company  left  several  trucks  on  the 
siding,  one  of  which  had  upon  it  another  truck 
which  had  broken  down,  and  the  combined 
height  of  the  two  trucks  was  too  great  for  them 
to  pass  under  the  bridge.  The  presence  of  this 
truck  was  known  to  the  person  left  in  charge  of 
the  colliery.  On  the  following  evening,  after  it 
was  dark,  the  servants  of  the  company  brought 
some  more  trucks  upon  the  siding,  and  the 
engine  driver,  in  order  to  clear  the  main  line, 
shunted  the  trucks  against  those  which  were 
already  there,  and  thus  brought  the  loaded 
truck  into  contact  with  the  bridge.  On  finding 
that  there  was  an  obstruction  he  did  not  go  to 
ascertain  its  cause,  but  assuming  that  it  was 
caused  by  a  brake  he  drew  back  his  engine  and 
pushed  up  the  whole  train  of  trucks  with  such 
violence  as  entirely  to  cany  away  the  bridge. 
In  an  action  for  the  damage  caused  to  the  bridge, 
the  judge  directed  the  jury  that  if  there  was  any 
negligence  or  want  of  ordinary  care  on  the  part 
of  the  plaintiffs  contributing  to  the  accident  the 
company  would  be  entitled  to  the  verdict.  A 
verdict  was  found  for  the  company : — Held,  that 
there  was  evidence  of  contributory  negligence 
to  go  to  the  jury,  but  that  the  judge  had  mis- 
directed the  jury  in  not  leaving  to  them  the  ques- 
tion whether,  even  if  there  had  been  contributory 
negligence  on  the  part  of  the  plaintiffs,  the  com- 
pany might  not  have  avoided  the  accident  by  the 
exereise  of  due  care  and  diligence.  Jiadley  v. 
Landon  and  JVortk' Western  liaUway,  1  App. 
Gas.  754 ;  46  L.  J.,  Ex.  573 ;  35  L.  T.  637  ;  25 
W.  R.  147. 

HI.  IN  MANAGEMENT  OF  SHIP. 

Ii^nry  to  Sea  Wall— Wreek  by  Kegligence.] 
— The  defendants'  vessel,  through  the  negligence 
of  their  servants,  took  the  ground,  and  becoming 
unmanageable  in  consequence,  was  driven 
against  and  damaged  the  plaintiffs'  sea  wall. 
She  could  not  be  removed  from  her  position 
against  the  wall  without  being  broken  up. 
During  the  time  occupied  in  landing  the  caigo, 
which  was  done  with  reasonable  care,  speed,  and 
diligence,  further  diunage  was  done  to  the  wall 
by  the  vessel  bumping  against  it.  The  declara- 
tion stated  in  a  fii^t  count  that  the  vessel  was 
wrecked  by  the  negligence  of  the  defendants' 
servants,  and  thereby  injured  the  wall ;  and  in 
a  second  count  that  the  vessel  had  been  wrecked 
and  driven  against  the  wall,  and  did  and  was 
continuing  to  do  injury  to  it,^and  that  by  reason- 
able care  the  defendants  might  have  prevented 
her  from  doing  and  continuing  to  do  further  in- 
jury to  the  wtSl : — Held,  that  the  plaintiffs  were 
entitled  to  recover  on  the  first,  but  not  on  the 
second  count.  Mowing  Marsh  QLordSy  Bailiffs^ 
and  Jurats^  v.  Corporation  of  the  IHnity  House^ 
I  5  L.  R.,  Ex.  204  ;  39  L.  J.,  Ex.  163  ;  22  L.  T. 
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446  ;  18  W.  R.  869.    Affirmed.  7  L.  R..  Ex.  247  ; 
41  L.  J.,  Ex.  106— Jfix.  Ch. 

TiB  major.] — S.  74  of  the  Harbours,  Docks  and 
Piers  Act,  1847,  enacts  that  "the  owner  of  every 
vessel  or  float  of  timber  shall  be  answerable  to 
the  undertakers  for  any  damage  done  by  such 
vessel  or  float  of  timber,  or  by  any  person  em- 
ployed about  the  same,  to  the  harbour,  dock  or 
pier,  or  the  quays  or  works  connected  therevrith  ; 
and  the  master  or  person  having  the  charge  of 
such  vessel  or  float  of  timber,  through  whose 
wilful  act  or  negligence  any  such  damage  is 
done,  shall  also  be  liable  to  make  good  the 
same  ....  Provided  always,  that  nothing 
herein  contained  shall  extend  to  impose  any 
liability  "  upon  the  owner  when  the  vessel  is  at 
the  time  when  the  damage  is  caused  in  charge  of 
a  compulsory  pilot.  A  vessel  was  driven  aground 
by  a  violent  storm,  and  after  the  master  and 
crew  had  been  obliged  to  abandon  her,  was 
forced  by  the  wind  and  waves  against  a  pier, 
whereby  serious  damage  was  occasioned : — Held, 
that  the  owners  of  the  ship  were  not  liable  under 
the  above  section.  Mirer  Wear  CoviviissiOTiers 
V.  Adumson,  2  App.  Gas.  743  ^  47  L.  J.,  Q.  B. 
193  ;  37  L.  T.  B43— H.  L. 

The  exemption  from  obligation  to  make  good 
losses  or  injuries  caused  by  the  act  of  God  ap- 
plies to  liabilities  created  by  s.  74  no  less  than 
to  those  existing  before  the  passing  of  the  act. 
lb. 

Liability  of  Owner.] — Lester,  who  was  the 
registered  owner  of  a  ship,  and  who  was  also 
registered  as  managing  oiMier,  under  the  Mer- 
clmnt  Shipping  Act,  1875,  traded  with  her  for 
about  thi'ee  months,  employing  Lilee  as  captain. 
It  was  then  verbally  agreed  between  Lester  and 
Lilee,  that  on  condition  Lester  received  one- 
third  of  the  net  profits,  Lilee  should  be  at 
liberty,  without  being  subject  to  any  control  on 
the  part  of  Lester,  to  take  the  ship  wherever  and 
to  whatever  port  he  chose,  to  take  any  cargo, 
and  to  refuse  any  cargo,  Lilee  was  also  to 
engage  and  pay  the  seamen,  and  to  find  all 
stores  required  by  the  ship.  A  wharf  having 
been  injured  through  the  negligent  management 
of  the  ship  while  under  the  control  of  Lilee,  the 
owner  brought  an  action  against  Lester  and 
Lilee : — Held,  that  Lester  had  so  far  retained 
his  ownership  of  the  ship  as  not  to  divest  himself 
of  responsibility  for  the  negligence  of  Lilee,  and 
he  was  therefore  liable  in  the  action.  Steel  v. 
Zester,  3  C.  P.  D.  121  ;  47  L.  J.,  C.  P.  43  ;  37  L. 
T.  642  ;  26  W.  R.  212. 

A.  agi'eed  to  carry  B.  from  Milford  Haven  to 
Liverpool ;  the  mode  of  transit  provided  was 
that  B.  should  come  on  to  a  hulk  lying  in  the 
harbour  at  Milford  Haven,  and  wait  till  a 
steamer  came  and  took  him  to  Ijivciixwl.  On 
the  hulk,  close  to  a  ladder  down  which  B.  had 
to  pass  to  reach  the  steamer,  was  a  large  hatch- 
way, which  was  negligently  left  unguarded  and 
improperly  lighted,  and  B,  fell  through  it  and 
was  injured.  The  hulk  belonged  to  a  thii^ 
party,  and  A.  had  only  acquired  a  right  to  use  it 
for  the  purpose  of  embarking  passengers  on  his 
steamer.  In  an  action  by  B.  against  A.  for  the 
injury  he  sustained  : — Held,  that  he  was  answer- 
able for  all  injury  occurring  through  the  means 
of  transit  being  improper,  whether  it  arose  from 
negligence  of  his  own  servants  or  of  other  parties 
who  helped  to  provide  the  means  of  transit. 


John  V.  Bacon,  5  L.  R.,  C.  P.  437  ;  39  L.  J.,  C. 
P.  365  ;  22  L.  T.  477  ;  18  W.  R.  894. 

Held,  also,  that  A.,  having  invited  B.  on  to 
the  hulk,  was  bound  to  protect  him  from  con- 
cealed dangers,  and  was  liable  for  injury  he  sus- 
tained through  the  condition  of  the  hatchway, 
even  though  it  was  under  the  care  of  others  and 
not  his  own  servants.    lb. 

A.,  lessee  of  a  ferry,  hired  from  the  defendant, 
for  one  day,  a  steam  tug  and  crew,  to  assist  in 
carrying  his  passengers  across.  He  received  the 
fares ;  and  the  defendant  was  paid  by  him '  for 
the  hire  of  the  tug ;  the  defendant  sent  and  paid 
•the  crew.  The  plaintiff,  who  had  contracted 
with  and  paid  A.  for  being  carried  across  the 
ferry  at  all  times  during  one  year,  went  on  boaixl 
the  tug,  from  A.'s  pier,  as  a  passenger,  for  the 
purpose  of  crossing.  By  the  negligence  of  the 
crew  some  tackle  broke,  and  the  plaintiff,  whilst 
on  board,  was  injured :  —  Held,  that  he  was 
entitled  to  recover  against  the  defendant  for 
such  negligence.  Dalyell  v.  Tyrer,  El.,  Bl.  k  El. 
899  ;  28  L.  J.,  Q.  B.  52  ;  5  Jur.,  N.  S.  335. 


IV.   IN    DRIVING    CARRUGES    AND 

HORSES. 

1.  Rights  op  Dbivers  and  Foot  Passengers. 

Bigkt  to  use  Carriage-way.  1 — ^A  foot  passenger, 
though  infirm  from  disease,  has  a  right  to  walk 
in  the  carriage-way,  and  is  entitled  to  the  exercise 
of  reasonable  care  on  the  part  of  persons  driving 
carriages  along  it.  Boss  v.  Litton^  5  G,  &  P.  407. 

Contributory  Negligence.] — In  an  action  for 
an  injury  to  a  person  crossing  a  public  highway, 
by  driving  against  him  and  Imocking  him  down, 
the  jury  must  be  satisfied  that  the  injury  was 
attributable  to  the  negligence  of  the  driver,  and 
to  that  alone,  before  they  can  find  a  verdict  for 
the  plaintiff;  and  if  they  think  that  it  was 
occasioned  in  any  degree  by  the  improper  conduct 
of  the  plaintiff  in  crossing  the  road  in  an  in- 
cautious and  inprudent  manner,  they  must  find 
their  verdict  for  the  defendant.  Hawkins  v. 
Coo2}er,  8  C.  &  P.  473. 

Pertons  CrotBingSoad.] — To  sustain  an  action 
for  an  injury  caused  by  the  negligent  driving  of 
the  defendant,  the  injury  must  have  been  caused 
by  his  negligence  only,  without  the  negligence  of 
the  plaintiff  contributing  in  any  way  to  the 
accident.     Williavis  v.  Richards^Z  C.  &  K.  81. 

It  is  the  duty  of  a  person  who  is  driving  over 
a  crossing  for  foot  passengers  at  the  entrance  of 
a  street,  to  drive  slowly,  cautiously  and  care- 
fully; but  it  is  also  the  duty  of  a  foot  pas- 
senger to  use  due  care  and  caution  in  going 
upon  such  crossing,  so  as  not  to  get  among  the 
carriages,  and  thus  receive  injury.     lb, 

A  foot  passenger  has  a  right  to  cross  a  carriage- 
road,  and  a  person  driving  a  carriage  along  the 
road  is  liable  to  an  action  if  he  does  not  take  care 
so  as  to  avoid  driving  against  a  foot  passenger 
who  is  crossing  the  road ;  and  if  a  person  thus 
driving  cannot  pull  up  in  time  because  his  reins 
break,  that  is  no  defence,  as  he  is  bound  to  have 
proper  tackle.  Cotterill  v.  Starkey^  S  C.  &  P. 
691. 

The  mere  fact  of  a  man's  driving  on  the  wrong 
side  of  the  road  is  no  evidence  of  negligence  in 
an  action  brought  against  him  for  running  over  a 
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person  who  was  crossing  the  road  on  foot.  Lloifd 
v.  Oaleby,  5  C.  B.,  N.  S.  667. 

Wnere  A.,  by  the  wrongful  act  of  B.,  loses  his 
presence  of  mind,  and,  in  consequence,  runs  into 
danger,  and  receives  an  injury  from  the  act  of  B. : 
— Held,  that  B.  is  not  protected  by  a  warning 
given  to  A.  immediately  before  the  accident ; 
and  that  an  action  lies  for  the  injury  sustained. 
Woolley  V.  Scovell,  3  M.  &  R.  105. 

It  is  equally  the  duty  of  pci'soiis  crossing  a 
street  or  a  road  to  look  out  for  vehicles  coming 
along,  as  it  is  for  the  drivers  of  those  vehicles  to 
be  vigilant  in  not  running  against  persons  cross- 
ing. Cotton  V.  Wood,  8  C.  B.,  N.  S.  668 ;  29 
L.  J.,  C.  P.  333  ;  7  Jur.,  N.  S.  168. 

Therefore  a  person  suing  an  owner  of  a  vehicle 
for  negligence  by  and  through  the  misconduct  of 
his  servant,  in  running  over  him  while  crossing  a 
thoroughfare,  must,  in  order  to  succeed,  give 
affirmative  and  preponderant  evidence  of  neglect 
of  duty  on  the  driver's  part.    lb. 

It  is  established,  that  where  the  evidence  on 
each  side,  in  cases  of  this  kind,  is  equally  strong 
against  the  other's  negligence  having  caused  the 
accident,  the  judge  ought  not  to  leave  it  to  the 
jury  as  proving  negligence  either  way.    lb. 

Side  of  the  Soad.] — It  is  no  justification  to  an 
action  for  negligently  driving,  that  the  plaintiff 
was  on  the  wrong  side  of  the  road,  if  there  was 
room  sufficient  for  the  defendant  to  pass  without 
inconvenience.  'Clay  v.  Wood,  5  Esp.  44  j  S.  P., 
Wade  V.  CarVy  2  D.  &  R.  255. 

Although  a  person  driving  a  carriage  is  not 
bound  to  keep  on  the  regular  side  of  the  road, 
yet  if  he  does  not,  he  must  use  more  care,  and 
keep  a  better  look-out,  to  avoid  concussion,  than 
would  be  necessary  if  he  was  on  the  proper  side 
of  the  road.    Pluckwell  v.  Wthton,  5  0.  &  P.  375. 

Though  the  rule  of  the  road  is  not  to  be  adhered 
to,  if,  by  departing  from  it,  an  injury  can  be 
avoidjd,  yet,  wlicro  parties  meet  on  the  sudden, 
and  an  injury  results,  the  party  on  the  wrong 
side  should  be  held  answerable,  unless  it  appears 
clearly  that  the  party  on  the  right  had  ample 
means  and  opportunity  to  prevent  it.  Chajflhi 
V.  Hawea,  3  C.  &  P.  554. 

It  is  matter  of  evidence  whether  sufficient  room 
is  left  or  not,  in  case  any  accident  happens. 
Wordnworth  v.  Willan,  5  Esp.  273. 

The  rule  of  the  road,  as  to  keeping  the  proper 
side,  applies  to  saddled  horses  as  well  as  carriages  ; 
and  if  a  carriage  and  a  horse  are  to  pass,  the 
carriage  must  keep  its  proper  side,  and  so  must 
the  horse.     Turley  v.  Thomax,  8  C.  &  P.  103. 

If  the  driver  of  a  carriage  is  on  his  proper  side, 
and  sees  a  horse  coming  furiously  on  its  wrong 
side  of  the  road,  it  is  the  duty  of  the  driver  of 
the  carriage  to  give  way  and  avoid  an  accident, 
although,  in  so  doing,  he  docs  go  a  little  on  what 
would  othervs'ise  be  his  wrong  side  of  the  road. 
lb. 


2.  Horses  Bolting  and  Kicking. 

Hone  Bolting — Ho  Kegligence.] — A  horse 
drawing  a  brougham  under  the  carc  of  the  defen- 
dant's coachman  in  a  public  street,  suddenly  and 
without  any  explainable  cause  bolted,  and,  not- 
withstanding the  utmost  efforts  of  the  driver  to 
control  him,  swerved  on  to  the  footway  and 
injured  the  plaintiff: — Held,  no  evidence  of 
negligence  to  go  to  a  jury.    Jif anion i  v,  Dovglas, 


6  Q.  B.  D.  145  ;  50  L.  J.,  Q.  B.  289  ;  29  W.  R. 
425  ;  45  J.  P.  391. 

And  held,  that  the  fact  that  the  horse  had 
cast  a  shoe  shortly  after  he  bolted,  and  that  the 
driver  did  not  under  the  circumstances  in  which 
he  was  placed  call  out  or  give  any  warning,  did 
not  alter  the  case.  Hammock  v.  White  (1 1  G.  B., 
N.  S.  688)  upheld.    lb. 

Where  it  was  shewn  that  the  defendant  was 
riding  a  horse  at  a  walking  pace  when  the 
animal  became  restive,  and  rushing  on  to  the 
pavement,  knocked  down  and  killed  the  husband 
of  the  plaintiff  ;  but  the  witnesses  for  the  plain- 
tiff also  proved  that  the  defendant  was  doing 
his  best  to  prevent  the  accident : — Held,  that 
this  was  no  evidence  of  negligence  ;  that  taking 
the  evidence  of  the  witnesses  for  the  plaintiff 
altogether,  it  was  clear  that  the  defendant  was 
cari'ied  on  to  the  pavement  against  his  will,  and 
that  there  was  therefore  nothing  to  turn  the 
scale  of  evidence  against  the  defendant,  and  to 
shew  that  he  was  responsible  for  the  conse- 
quences of  the  accident.  Ilammack  v.  White,  11 
C.  B.,  N.  S.  588  ;  31  L.  J.,  C.  P.  129  ;  8  Jur., 
N.  S.  796  ;  5  L.  T.  676  ;  10  W.  R.  230. 

But  there  is  evidence  of  negligence  where  a 
coachman  drives  improperly,  or  uses  imperfect 
harness,  and  the  horse  takes  fright  and  kills 
another.  Wakemafi  v.  Robinson,  8  Moore,  63  ;  1 
Bing.  213. 

The  defendant,  who  kept  two  horses  at  a 
livery  stable,  being  desirous  of  trying  them  in 
double  harness,  had  them  put  into  his  carriage 
and  driven  by  a  groom  employed  at  the  stable, 
whilst  he  himself  sat  beside  the  groom.  As  the 
groom  was  driving,  the  horses  were  startled  by  a 
dog  and  became  unmanageable  to  such  an  extent 
that  the  groom  could  not  stop  them,  though  he 
still  retained  some  control  over  them.  The 
groom  endeavoured  to  turn  down  a  side  street, 
but,  failing  to  do  so,  drove  on  to  the  pavement 
and  injured  the  plaintiff.  The  jury  having 
found  that  there  was  no  negligence  on  the  part 
of  any  one  : — Held,  that  the  act  of  the  groom  in 
giving  to  the  horses  the  direction  which  brought 
them  on  the  pavement  and  into  collision  with 
the  plaintiff,  being  neither  negligent  nor  wilful, 
did  not  give  a  cause  of  action.  Holmes  v.  Mather, 
10  L.  R.,  Ex,  261  ;  44  L.  J.,  Ex.  176  ;  33  L.  T. 
361  ;  23  W.  R.  364. 

Where  Horse  Unattended.] — A  porter  remov- 
ing goods  is  not  liable  for  damage,  unless  he  has 
been  guilty  of  negligence ;  he  is  not  obliged  to 
put  a  pei'son  at  the  head  of  his  Jiorse  while 
he  removes  goods  from  his  cart.  Hayman  v, 
Hewitt,  Peakc's  Add.  Gas.  170. 

But  if  a  horse  and  cart  are  left  standing  in  a 
street,  without  any  person  to  watch  them,  the 
owner  is  liable  for  any  damage  done  by  them, 
though  occasioned  by  the  act  of  a  passer-by,  in 
striking  the  horse.  Illidge  v.  Goodwin,  6  G.  & 
P.  190. 

In  all  actions  for  negligence,  where  there  is 
evidence  of  negligence  on  the  part  of  the  plain- 
tiff, the  proper  question  to  be  left  to  the  jury  is, 
whether  the  damage  was  occasioned  entirely  by 
the  negligence  or  improper  conduct  of  the 
defendant,  or  whether  the  plaintiff  himself  so 
far  contributed  to  the  misfortune  by  his  own 
negligence  or  want  of  ordinary  and  common  care 
and  caution,  that,  but  for  such  negligence  or  want 
of  ordinary  care  and  caution  on  his  part,  the  mis- 
fortune would  not  have  happened,     Walton  v. 
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London^  Brighton  and  South  Coant   Railway 
Company,  1  H.  &  R.  424 ;  14  L.  T.  253 ;  14  W.  R. 

395. 

In  an  action  for  negligence,  it  appeared  that 
the  plaintiff's  horse  and  cart  were  drawn  up 
opposite  to  his  shop  and  left  unattended,  and 
that  a  horse  and  van  of  the  defendants  were 
drawn  up  two  or  three  feet  in  the  rear  of  the 
cart,  and  also  left  unattended.  No  person 
actually  saw  the  circumstances  leading  to  the 
accident ;  but  it  seemed  that  the  two  vehicles 
had  been  in  collision,  and  the  evidence  was  con- 
flicting. The  judge,  in  summing  up,  withdrew 
from  the  jury  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff : — Held,  that 
there  must  be  a  new  trial  for  misdirection.     lb. 

Defective  Carriage.] — In  an  action  in  a  county 
court  for  negligently  driving  a  horse  and  cart, 
the  plaintiff  having  simply  proved  the  fact  of  a 
cx>llision  under  circumstances  which  might  or 
might  not  amount  to  negligence,  the  defendant 
proved  that  the  accident  arose  from  the  horse 
suddenly  b^inning  to  kick,  whereby  the  shafts 
of  the  cart  were  broken  and  the  driver  thro\vn 
out,  when  the  horse  started  off  and  ran  against 
and  injured  the  plaintiff's  horse.  The  judge, 
upon  this  evidence,  ordered  a  verdict  for  the 
plaintiff,  being  of  opinion  that  the  breaking 
of  the  shafts,  even  under  the  circumstances 
stated  by  the  defendant's  witnesses,  shewed  a 
defect  in  the  cart,  which  raised  a  presumption  of 
negligence  in  the  owner.  An  appeal  against  his 
decision  was  dismissed  with  costs.  Templew-an 
V.  Haydon,  12  C.  B.  507. 

A  master  is  liable  for  on  accident  in  conse- 
quence of  the  chain-stay  of  a  cart  breaking, 
when  the  horse,  being  frightened,  ran  away,  and 
damage  was  done,  as  he  is  guilty  of  negligence 
in  not  having  the  tackle  good.  Welsh  v. 
Lawrence,  2  Chit.  262. 

In  an  action  against  a  party  as  owner  of  a 
coach,  for  so  carelessly  managing  it,  and  allow- 
ing it  to  be  used  in  such  an  unsafe  condition 
that  one  of  the  wheels  came  off,  whereby  it  fell 
upon  the  plaintiff : — Held,  that  it  was  for  the 
plaintiff  to  shew  that  the  wheel  came  off  and  the 
coach  fell,  through  some  cause  for  which  the 
defendant  would  be  responsible ;  and,  it  being 
consistent  with  the  evidence  that  the  axletree 
had  broken,  and  that  he  was  not  owner,  that 
there  was  no  case.  Doyle  v.  Wragg,  1  F.  & 
F.  7. 

Action  for  negligence  in  conveying  the  plain- 
tiff, who  was  a  decorator  and  gardener  in  his 
service,  to  perform  for  him  certain  work.  The 
defendant  drove,  and  while  on  the  road  the 
kingbolt  of  the  carriage  broke,  the  horses  bolted, 
and  the  carriage  was  overturned,  and  the  plaintiff 
injured.  There  was  no  evidence  of  g^ross  neglect 
on  the  part  of  the  defendant : — Held,  first,  that, 
in  the  absence  of  any  evidence  of  gross  negli- 
gence on  the  part  of  the  defendant,  the  plaintiff 
was  not  entitled  to  recover  damages,  moffatt  v. 
Bat&inan,  3  L.  R.,  P.  C.  115 ;  22  L.  T.  140 ;  6 
Moore,  P.  0.  C,  N.  S.  369. 

Held,  secondly,  that  the  evidence  did  not  dis- 
close such  negligence  as  to  render  the  defendant, 
performing  a  gratuitous  service  for  the  plaintiff, 
responsible.  Ih, 

Warranty  of  Fitness.  ]  ~  The  plaintiff 


hired  from  the  defendant,  a  jobmaster,  for  a 
specified  journey,  a  carriage,  a  pair  of  horses,  and 


a  driver.  During  the  journey  a  bolt  in  the 
under  part  of  the  carriage  broke,  the  splinter-bar 
became  displaced,  the  horses  started  off,  the 
carriage  was  upset,  and  the  plaintiff  injured.  In 
an  action  against  the  defendant  for  negligence, 
the  jury  were  directed  that,  if  in  their  opinion 
the  defendant  took  all  reasonable  care  to  provide 
a  fit  and  proper  carriage,  their  verdict  ought 
to  be  for  him.  The  jury  found  a  verdict  for  the 
defendant,  and  in  particular  that  the  carriage 
was  reasonably  fit  for  the  purpose  for  which 
it  was  hired,  and  that  the  defect  in  the  bolt 
could  not  have  been  discovered  by  the  defendant 
by  ordinary  care  and  attention  : — Held,  that  the 
direction  was  wrong,  for  that  it  was  the  duty 
of  the  defendant  to  supply  a  carriage  as  fit  for 
the  purpose  for  which  it  was  hired  as  care  and 
skill  could  render  it,  and  the  evidence  was  not 
such  as  to  shew  that  the  breakage  of  the  bolt 
was,  in  the  proper  sense  of  the  word,  an  accident 
not  preventible  by  any  care  or  skill,  or  to  war- 
rant the  finding  of  the  jury  that  the  carriage 
was  reasonably  fit  for  the  purpose  for  which  it 
was  hired.  Hyman  v.  Xyc,  6  Q.  B.  D.  685  ;  44 
L.  T.  919  ;  45  J.  P.  554. 

Horse  Kicking — Evidence  of  Kegligence.] — 
The  plaintiff  was  driving  a  waggon  with  three 
horses  along  a  highway,  walking  in  the  usual 
way  at  the  head  of  the  leading  horse,  on  his  pro- 
per side  of  the  road.  The  defendant  and  his 
groom  were  riding  by  at  a  foo^  pace  (meeting 
the  waggon  on  the  wrong  side),  when,  just  as  he 
passed  the  plaintiff,  the  groom  touchai  his  horse 
w^ith  a  spur,  and  the  horse  kicked  out  and  struck 
the  plaintiff : — Held,  that  the  act  of  using  the 
spur  when  so  near  to  the  plaintiff  was  such  an 
improper  act  on  the  part  of  the  groom  as  to 
justify  the  jury  in  finding  the  defendant  to  have 
been  guilty  of  negligence.  North  v.  Smith,  10 
C.  B.,  N.  S.  572  ;  4  L.  T.  407. 

B.'s  horse,  being  on  a  highway,  kicked  a  child 
who  was  playing  there.  Tbere  was  no  evidence 
to  shew  how  the  horse  came  on  the  spot,  or  what 
induced  him  to  kick  the  child,  or  that  he  was 
accustomed  to  kick : — Held,  no  evidence  from 
which  a  jury  would  be  justified  in  inferring 
that  B.  had  been  guilty  of  actionable  negligence. 
Cox  V.  Bvrhndge.  13  C.  B.,  N.  S.  430  ;  32  L.  J., 
C.  P.  89  ;  9  Jur.,  N.  S.  970  ;  11  W.  R.  435. 

The  defendant  was  the  proprietor  of  a  yard 
and  premises  used  for  the  sale  of  horses.  The 
plaintiff  attended  a  sale  and  was  walking  up  the 
yard  behind  a  row  of  spectators  who  were 
watching  a  horse  then  on  sale.  In  order  to  shew 
the  horse's  pace  a  servant  of  the  defendant  led 
it  with  a  halter  down  a  lane  formed  by  the 
spectators  on  one  side  and  a  blank  wall  on  the 
other.  There  was  no  barrier  between  the  horse 
and  the  spectators,  and  when  the  horse  was 
about  ten  yards  from  the  plaintiff  another  ser- 
vant of  the  defendant  struck  it  with  a  whip  in 
order  to  make  it  trot.  On  being  struck  the 
horse  swerved  into  and  through  the  crowd,  and 
kicked  and  injured  the  plaintiff.  It  was  a  usual 
thing  for  a  man  to  be  stationed  with  a  whip  at 
the  particular  point  when  horses  were  brought 
out  for  sale.  There  was  no  evidence  as  to  the 
kind  of  blow  that  was  given,  nor  the  character 
of  the  horse,  nor  how  it  was  being  led,  nor  that 
it  was  customary  to  put  a  barrier  for  the  pro- 
tection of  the  public  in  yards  where  horses 
were  being  sold.  The  plaintiff  sued  the  defen- 
dant to  recover  damages  for  injuries  caused  by 
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the  negligence  of  the  defendant's  servant : — 
Held,  that  there  was  no  evidence  upon  which 
the  jury  could  reasonably  find  negligence  on 
the  part  of  the  defendant.  Abbott  v.  Freeman, 
36  L.  T.  783— C.  A.    Reversing  34  L.  T.  544. 

A  passenger  in  an  omnibus  was  injured  by  a 
blow  from  the  hoof  of  one  of  the  horses,  which 
had  kicked  through  the  front  panel  of  the 
vehicle.  There  was  no  evidence  on  the  part  of 
the  passenger  that  the  horse  was  a  kicker ;  but 
it  was  proved  that  the  panel  bore  marks  of  other 
kicks  ;  and  that  no  precaution  had  been  taken, 
by  the  use  of  a  kicking  strap  or  otherwise, 
against  the  possible  consequences  of  a  horse 
striking  out,  and  no  explanation  was  offered  on 
the  part  of  the  owner  of  the  omnibus  :  —  Held, 
that  there  was  evidence  of  negligence  proper  to 
be  submitted  to  a  jury.  Simson,  Simpson,  or 
Smith  V,  London  General  Omnibvs  Company,  8 
L.  R,  C.  P.  390  ;  42  L.  J.,  0.  P.  112  ;  38  L.  T. 
660 ;  21  W.  R.  595. 


V.    LIABILITY     FOR     ESCAPE      OF 
INJURIOUS    MATTER. 

Extent  ol] — In  an  action  for  negligence  there 
is  no  distinction  between  injuries  arising  from 
the  careless  management  of  an  animal  or  other 
personal  chattel,  and  an  injuiy  resulting  from 
the  negligent  management  of  fixed  real  property, 
unless,  perhaps,  where  the  act  complained  of 
amounts  to  a  nuisance.  Reedie  v.  London  and 
North-Westem  Railway,  6  Railw.  Gas.  184;  4 
Ex.  244 ;  20  L.  J.,  Ex.  65. 

If  a  person  brings  or  accumulates  on  his  land 
anything  which  if  it  should  escape  may  cause 
damage  to  his  neighbour,  he  does  so  at  his  peril. 
If  it  does  escape  and  causes  damage,  he  is  respon- 
sible, however  careful  he  may  have  been,  and 
whatever  precautions  he  may  have  taken  to  pre- 
vent the  damage.  Rylandt  v.  Fletcher,  3  L.  R., 
H.  L,  330 ;  37  L.  J.,  Ex.  161  ;  19  L.  T.  220— H.  L. 

Xxeeptlon— Act  of  God.]— The  defendant  was 
the  owner  of  a  series  of  artificial  lakes,  which  had 
existed  for  a  long  time  without  causing  damage. 
Upon  a  most  unusual  rain^l  occurring,  the  bank 
at  the  end  of  the  higher  lake  gave  way,  and  the 
water  rushing  with  great  violence  into  the  lakes 
below  caused  their  banks  also  to  give  way,  and 
the  aggregate  volume  of  water  from  the  lakes, 
rushing  down  the  valley,  caused  damage  to  certain 
county  bridges  lower  down  the  stream.  On  the 
trial  of  an  action  by  the  surveyor  of  the  county 
against  the  defendant  to  recover  for  the  damage 
done  to  the  bridges,  the  jury  found  that  there 
had  been  no  negligence  in  the  construction  or 
the  maintenance  of  the  lakes,  but  that  if  the 
flood  had  been  anticipated,  the  effect  might  h^ve 
been  prevented : — ^Held,  that  the  rainfall  being 
so  unusual  as  to  amount  to  vis  major  or  the  act 
of  God,  the  defendant  was  not  liable.  NioholU 
V.  Mdrsland,  2  Ex.  D.  1  ;  46  L.  J.,  Ex.  174  ; 
36  L.  T.  725  ;  25  W.  R.  173— C.  A. 

A  party  who  takes  reasonable  care  to  guard 
against  accidents  arising  from  ordinary  causes  is 
not  liable  for  accidents  arising  from  extraordi- 
nary causes.  Blyth  v.  Birmingham  Waterworks 
Company,  11  Ex.  781 ;  25  L.  J.,  Ex.  212  ;  2  Jur., 
N.  8.  333. 

Therefore  where  a  company  incorporated  for 
supplying  a  street  with  water  constructed  their 
apparatus  according  to  the  best  known  system, 
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and  kept  it  in  proper  repair  for  twenty-five  yean» 
at  the  end  of  which  time  a  frost  of  unusual 
severity  acted  on  the  apparatus,  so  as  to  cause 
injury  to  the  property  of:  another  person  : — Held, 
that  the  company  was  not  liable  for  negligence. 
lb, 

(hrerflow  of  Canal.1— The  plaintiflPs,  owners  of 
collieries,  sued  the  defendants,  proprietors  of  a 
canal  constructed  under  an  act  of  parliament,  for 
damage  caused  to  their  mines  by  water  which 
overfiowed  from  the  canal  into  a  brook,  and 
thence  into  the  mines.  They  also  in  the  alterna- 
tive claimed  to  be  entitled  to  a  mandamus  for  the 
summoning  of  a  jury  to  assess  compensation  for 
the  same  injury,  as  being  one  caused  by  the 
works  which  the  canal  company  were  authorized 
to  construct  and  maintain.  It  was  found  in  the 
special  case  stated  by  an  official  referee,  that  on 
the  occasion  of  an  extraordinary  rainfall  the  de- 
fendants opened  a  sluice  and  discharged  from  the 
canal  into  a  brook  more  water  than  the  latter 
was  able  to  carry  oft,  the  consequence  being  that 
the  brook  overfiowed  into  the  plaintifb'  mines. 
It  was  found,  further,  that  if  the  sluice  had  not 
been  so  opened  the  canal  bank  would  shortly  have 
burst ;  that  the  adjacent  countiy  and  the  plain- 
tifEs'  mines  would  have  been  inundated ;  that 
the  course  which  the  defendants  adopted  to  avert 
such  a  catastrophe  was  a  prudent  one,  and  the 
only  effectual  one  which  could  have  been  adopted 
in  the  emergency ;  that  so  far  as  the  plaintifb* 
mines  were  concerned  the  opening  of  the  sluice 
caused  them  to  be  flooded  some  hours  sooner 
than  they  would  otherwise  have  been,  but  that 
no  additional  damage  was  caused  thereby  to  the 
plaintifb,  the  inundation  being  inevitable  by 
reason  of  the  excessive  rainfall  and  consequent 
accumulation  of  water : — Held,  upon  these  find- 
ings, that  even  assuming  the  defendants'  act  to 
have  been  a  wrongful  one,  it  was  injuria  absque 
damno,  and,  therefore,  not  a  g^und  of  action  : — 
Held,  secondly,  that  the  compensation  clauses  of 
the  acts  of  parliament  did  not  apply  to  such  a 
case.  Thomas  v.  Birmingham  Canal  Company, 
49  L.  J.,  Q.  B.  861 ;  43  L.  T.  435  ;  45  J.  P.  21. 


Of  Sewer.] — The  defendants,  under  the 


EDwers  conferred  upon  them  by  the  Metropolis 
ocal  Management  Act,  1855  (18  &  19  Vict, 
c  120),  ss.  135,  136,  constructed,  and  properly 
constructed,  a  sewer  having  its  outfall  at 
Deptf ord  Creek,  a  little  above  the  plaintiff's  coal 
wharf,  with  water-gates,  which  it  was  the  duty  of 
the  person  in  charge  of  them  to  open  when  the 
water  within  them  became  eight  feet  deep — a 
depth  which  was  reached  only  in  heavy  rain&Us. 
On  the  29th  of  August,  1879,  there  was  an  excep- 
tion^ly  heavy  rainfall,  and  it  became  necessary 
to  open  the  water-gates  to  prevent  a  large  dis- 
trict from  being  flooded.  This  having  been 
done,  and  the  rain  increasing  in  violence,  the 
rush  of  water  from  the  sewer  carried  away  a 
portion  of  the  plaintiff's  wharf,  with  a  barge 
moored  tJiereto  and  a  quantity  of  coals  deposited 
therein  and  thereon: — Held,  that  the  injury 
complained  of  was  occasioned  by  the  opening  of 
the  water-gates,  and  not  by  the  adi  of  God,  and 
therefore  the  defendants  were  primft  facie  liable 
for  the  damage  done,  within  the  principle  of 
Rylandt  v.  Fletcher  (3  L.  R.,  H.  L.  330)  :  but 
that,  as  they  were  a  public  body  acting  in  the 
discharge  of  a  public  duty,  and  as  that  which 
happened  was  only  the  inevitable  result  of  what 

A  A 
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parliament  had  authorissed  them  to  do,  they  were 
not  liable.  Dixon  v.  Metropolitan  Board  of 
Work$,  7  Q.  B.  D.  418  ;  50  L.  J.,  Q.  B.  772  ;  45 
L.  T.  312  ;  30  W.  R.  83 ;  46  J.  P.  4. 

Ininilloient  Embankment.] — ^Where  a  person 
charged  with  negligence  has  been  guilty  of  a 
breach  of  duty  sufficient  to  produce  the  damage 
complained  of,  he  cannot  escape  liability  by 
shewing  that  the  same  damage  would  have 
arisen  &om  some  other  cause  beyond  his  control 
if  he  had  done  his  duty.  But  if  he  can  shew 
that  some  of  the  damage  which  actually  hap- 
pened arose  from  a  cause  beyond  his  control,  the 
liability  for  damage  will  be  apportioned.  Mtro- 
Phosphate  and  OdaitCs  Chemical  Mawure  Conv- 
pany  y.  London  and  St.  Katharine  Bocks 
Company,  9  Ch.  D.  503  ;  39  L.  T.  433  ;  27  W.  R. 
267— C.  A.  Afltening,  with  variation,  37  L.  T. 
330. 

A  dock  company  was  authorized  by  its  special 
act  to  make  and  maintain  a  dock  and  works  con- 
nected therewith  according  to  the  levels  defined 
in  phins  and  sections  deposited  with  the  clerk  of 
the  peace.  The  dock  communicated  with  the 
river  Thames  by  an  artificial  channel,  through 
which  the  water  was  admitted.  The  sections 
shewed  the  retaining  bank  of  the  dock  and 
channel  at  a  uniform  height  of  four  feet  above 
Trinity  high-water  mark.  The  level  of  the  sur- 
rounding country  was  some  feet  below  Trinity 
high-water  mark,  the  river  being  kept  from  over- 
flowing by  means  of  a  river  wall  4  feet  2  inches 
above  Trinity  high-wat€r  mark.  The  company 
allowed  its  retaining  bank  to  be  at  one  point 
several  inches  below  the  level  of  4  feet.  In 
November,  1876,  an  extraordinary  high  tide  took 
place,  and  the  river  rose  to  4  feet  5  inches  above 
Trinity  high-water  mark,  in  consequence  of 
which  the  water  in  the  dock  overflowed  the 
bank  and  damaged  the  property  of  a  neighbour- 
ing landowner.  The  tide  had  never  been  known 
to  rise  so  high  before,  but  in  March,  1874,  it  had 
risen  to  4  feet  above  Trinity  high-water  mark. 
On  that  occasion,  there  was  a  small  overflow 
irom  the  dock,  but  no  damage  was  done  to  the 
neighbouring  landowner.  Seviously  to  that 
the  tide  had  never  risen  above  3  feet  4  inches, 
and  the  water  had  never  overflowed  from  the 
dock  : — Held,  first,  that  the  company  was  bound 
to  keep  their  bank  up  to  the  level  of  4  feet 
above  Trinity  high-water  mark,  and  was  liable 
to  the  plaintifi  for  breach  of  its  statutory  duty 
in  not  doing  so.    Ih, 

Held,  secondly,  that,  independently  of  the  act, 
the  dock  company  was  bound  as  a  riparian  owner 
to  keep  the  oank  up  to  the  level  of  4  feet  2 
inches,  the  height  of  the  rest  of  the  river  wall, 
and  that  the  company  was  liable  to  the  plaintiff 
for  negligence  in  not  doing  so.    Tb, 

Held,  thirdly,  that  the  extraordinary  high  tide 
of  November,  1875,  although  an  act  of  God,  did 
not  excuse  the  dock  company  from  its  liability ; 
but  that  they  ought  to  have  an  opportunity  of 
shewing  that  the  damage  done  by  tne  act  of  God 
and  the  damage  done  through  their  negligence 
ought  to  be  apportioned.    Ih, 

Negligenoo  of  Third  Party.]— A  company 
charged  with  the  duty  of  repairing  a  drain  is 
responsible  for  the  injury  arising  from  the  l^nks 
of  the  drain  giving  way  at  a  period  of  extra- 
ordinary rainfall,  which  swelled  the  drain,  in 
consequence  of  the  outlet  not  being  sufficiently 


widened  by  other  parties,  whose  duty  it  was  to 
keep  the  outlet  of  a  certain  width.  Harrison  v. 
Great  Northern  Railway  Company,  3  H.  &  C. 
231  ;  33  L.  J.,  Bx.  266  ;  10  Jur.,  N.  S.  992  ;  10 
L.  T.  621 ;  12  W.  R.  1081. 

Pipes  (hrerflowing  in  Honse.] — A.  carried  on 
business  on  the  ground  floor  of  a  house,  and  B. 
carried  on  business  in  offices  on  the  second  floor. 
A  quantity  of  water  oozed  through  the  ceiling 
and  damaged  A.'s  stock  in  trade,  and  it  was  dis- 
covered that  the  water  had  escaped  from  a 
water-closet  in  B.*s  private  offices,  owing  to  the 
valve  having  got  out  of  order,  so  that  the  water 
flowed  into  the  pan,  completely  filling  it.  There 
was  no  evidence  of  negligence  with  regard  to  the 
fittings  of  the  water-closet  on  B.'s  part,  nor  did 
it  appear  that  he  knew  the  valve  was  out  of 
repair  : — ^Held,  that  he  was  not  liable,  as  there 
was  no  obligation  on  him  under  all  circumstances 
and  at  all  hiUEards  to  keep  the  pipes  from  over- 
flowing, and  his  room  water-tight.  Ross  v. 
Fedden,  7  L.  R.,  Q.  B.  661  ;  41  L.  J.,  Q.  B.  270  ; 
26  L.  T.  966.  And  sec  Stevens  v.  Woodward,  6 
Q.  B.  D.  318  ;  60  L.  J.,  Q.  B.  231 ;  44  L.  T.  163  ; 
29  W.  R.  606  ;  45  J.  P.  603. 

Poisonoof  Trees.] — A  declaration  alleged  that 
the  defendant  was  possessed  of  yew  trees  upon 
land  belonging  to  him  and  in  his  occupation, 
the  clippings  of  which  trees  were  to  his  know- 
ledge poisonous  to  horses  and  cattle,  whereupon 
it  became  his  duty  to  take  due  care  to  prevent 
the  clippings  from  being  put  or  plac»i  upon 
land,  other  than  his  own  or  in  his  occupation, 
where  the  horses  and  cattle  of  his  neighbours 
and  others  might  be  enabled  to  eat  them. 
Breach,  that  he  took  so  little  care  of  the  clip- 
pings that  they  were  put  and  placed  upon  land 
other  than  his  own  or  in  his  occupation,  whereby 
the  horses  of  the  plaintiff  were  enabled  to  eat 
the  clippings,  and  were  poisoned  and  killed : — 
Held,  that  this  declaration  was  bad,  as  it  was 
consistent  with  the  inference,  that  the  clippings 
had  been  carried  from  the  land  of  the  defendant 
by  a  stranger,  or  through  some  cause  over 
which  he  hwl  no  control.  Wilson  v.  Newberry, 
7  L.  R.,  Q.  B.  31 ;  41  L.  J.,  Q.  B.  31  ;  25  L.  T. 
696  ;  20  W.  R.  111. 

A  burial  board  purchased  a  piece  of  ground 
seventeen  years  before  for  the  purposes  of  their 
cemetery,  and  fenced  it  round  with  a  dwarf 
wall  two  feet  high,  with,  at  two  places,  open 
iron  railings  two  feet  high  on  the  top  of  the 
wall.  In  the  part  of  their  ground  opposite 
these  railings,  and  about  four  feet  within  the 
same,  the  board  planted  two  yew  trees,  which 
in  course  of  time  grew  through  and  beyond  the 
ridlings,  and  projected  on  and  over  the  adjoin- 
ing meadow  occupied  by  the  plaintiff,  and 
which  he  had,  for  two  years  before  action, 
hired  for  the  purpose  of  pasturing  his  horse 
therein.  The  horse,  having  eaten  a  quantity  of 
the  leaves  and  branches  projecting  over  the 
plaintiff^s  meadow,  was  poisoned  thereby : — 
Held,  that  the  board  was  liable  to  the  plaintiff 
in  damages  for  the  loss  of  his  horse,  and  that 
it  was  immaterial  whether  or  not  the  board 
knew  that  yew  trees  were  poisonous  to  cattle, 
inasmuch  as,  in  either  case,  they  must  be  held 
responsible  for  the  direct  consequences  of  their 
own  act  in  the  original  planting  of  the  trees. 
Crowhurst  v,  Amersham  Burial  Board,  4  Ex. 
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D.  6  ;  48  L.  J.,  Bx.  109 ;  39  L.  T.  355  ;  27  W.  R. 
95. 

Held,  also,  that  the  plaintiff  was  not  boand 
to  examine  all  the  boundaries  of  the  field  which 
he  had  hired,  so  as  to  see  that  no  tree  likely 
to  be  injorioas  to  his  horse  was  projecting  over 
it    lb, 

A  tenant  for  life  of  an  estate,  in  1868,  leased  a 
&rm  adjoining  plantations  in  which  yew  trees 
were  growing,  and  which  the  lessor  reserved  to 
himself.  In  March  and  September,  1869,  sheep 
belonging  to  the  lessee  died  from  having  eaten 
of  the  yew  that  protruded  through  the  fence 
surrounding  the  plantations,  and  clippings  of 
yew  that  had  been  thrown  over  the  fence  by  the 
lessor's  gardener.  The  lessor  died  in  February, 
1870  ;  the  tenant  continued  to  hold  the  farm  as 
the  tenant  of  the  trustees  of  the  will  by  which 
the  estate  was  settled.  In  September  and 
October,  1870,  four  steers  belonging  to  him  got 
over  a  ditch,  which  happened  to  be  nearly  dried 
up,  on  to  land  in  the  hands  of  the  trustees,  and 
died  from  eating  yew  there.  A  bill  for  l^e  ad- 
ministration of  the  lessor's  estate  was  filed  in 
February,  1871,  and  the  lessee  brought  in  under 
the  decree  a  claim  against  his  executors  for 
damages  on  account  of  the  loss  of  his  sheep  and 
cattle  so  poisoned  : — Held,  that  the  claim  for  the 
losses  which  occurred  in  the  lessor's  life,  if  ever 
sustainable,  was  one  in  respect  of  an  injury  to 
property  coming  within  3  &  4  Will.  4,  c.  42, 
8.  2,  and  was  made  too  late.  Erskine  v.  Adeane^ 
BenneH'M  claim,  8  L.  R.,  Ch.  756  ;  42  L.  J.,  Ch. 
835  ;  29  L.  T.  234  ;  21  W.  R.  802. 

The  defendant  was  the  occupier  of  a  close 
adjoining  a  close  occupied  by  the  plaintiff.  The 
defendant's  close  was  woodland,  and  he  sold  the 
fellage  of  the  timber  to  H.,  continning  himself  to 
occupy  the  close.  H.  felled  a  tre«  in  a  negligent 
manner,  so  that  it  fell  over  the  fence  between 
the  two  closes,  and  made  a  gap  in  it.  Two  cows 
of  the  plaintiff  soon  afterwards  got  from  his  close 
through  the  gap  into  the  defendant's  close,  and 
fed  on  the  leaves  of  a  yew  tree  which  had  been 
felled  there  by  H.,  and  died  in  consequence. 
The  defendant  had  had  no  notice  of  the  fence 
having  been  broken  down  before  the  escape  of 
the  cows.  There  was  evidence  that  the  defen- 
dant and  his  predecessors  had  for  more  than 
forty  years  repaired  the  fence  (which  was  on  his 
land)  between  the  two  closes  whenever  repairs 
were  necessary  ;  and  that  for  the  last  nineteen 
years  the  fence  had  been  repaired  by  the  defen- 
dant and  his  predecessors  upon  notice  by  the 
occupier  for  the  time  being  of  the  plaintiff's 
close.  Whenever  the  fence  was  so  repaired  it 
was  for  the  purpose  of  preventing  cattle  on  the 
plaintiff^s  close  from  escaping  into  the  defen- 
dant's close  : — Held,  that  tnc  evidence  shewed  a 
prescriptive  obligation  on  the  part  of  the  defen- 
dant to  maintain  the  fence  so  as  to  keep  in  the 
cattle  in  the  plaintiff^s  close  ;  that  the  obligation 
was  absolute  to  keep  up  a  sufficient  fence  at  all 
times,  the  act  of  God  or  vis  major  only  excepted, 
without  any  notice  of  want  of  repair  ;  that  the 
damage  was  not  too  remote  ;  and  that  the  defen- 
dant was  therefore  liable  to  the  plaintiff  for  the  loss 
of  the  cows.  Lawrence  or  Laurence  v,  Jenkim^ 
8  L.  R.,  Q.  B.  274  ;  42  L.  J.,  Q.  B.  147 ;  28  L.  T. 
406  ;  21  W.  R.  577. 

Other  Injurious  Matters.]— The  plaintiff  and 
the  defendants  occupied  adjoining  lands  as 
tenants  under  the  same  landlord.     By  the  terms 


of  their  lease  the  defendants  were  bound  to 
fence  the  land  in  their  occupation  for  the  benefit 
of  the  lessor  and  his  tenants.  About  twenty 
years  ago  the  predecessors  of  the  defendants  had 
fenced  their  land  with  wire  rope,  and  the  defen- 
'dants  allowed  this  fence  to  remain,  and  from 
time  to  time  partially  repaired  it.  From  long 
exposure  the  strands  of  the  wires  composing  the 
rope  decayed,  and  pieces  of  it  fell  to  the  ground 
and  lay  hidden  in  the  grass  of  the  adjoining 
pasture  occupied  by  the  plaintiff.  The  plaintiff's 
cow  grazing  there  swallowed  one  of  these  pieces 
and  died  in  consequence : — Held,  that  the  defen- 
dants were  liable  to  compensate  the  plaintiff  for 
the  loss  of  the  cow,  the  death  of  the  cow  being 
the  natural  and  direct  result  of  the  state  of 
the  fence,  and  which  was  within  the  know- 
ledge of  those  who  were  bound  to  maintain  it. 
Firth  V.  Bowling  Iron  Company^  3  C.  P.  D. 
264  ;  47  L.  J.,  C.  P.  358 ;  38  L.  T.  568  ;  26  W.  R. 
558. 

Supplying  Oas.] — A  gas  company  contracted 
to  supply  the  plaintiff  with  a  proper  service  pipe 
to  convey  gas  from  the  main  outside,  to  a  meter 
inside  his  premises.  Gku  escaped,  from  the  pipe 
laid  down  under  the  contract,  into  his  shop. 
The  servant  of  a  gasfitter  employed  by  the 
plaintiff  happened  to  be  at  work  in  another 
room  at  the  time  of  the  escape,  and  went  into 
the  shop  upon  hearing  of  Jt,  with  a  view  of  find- 
ing out  its  cause.  He  was  carrying  a  lighted 
candle  in  his  hand,  and  immediately  on  entering 
the  shop  an  explosion  took  place,  doing  damage 
to  the  plaintiff's  premises  and  stock.  On  the 
trial  of  an  action  against  the  gas  company  to 
recover  for  the  injury  sustained,  the  jury  found, 
first,  that  the  escape  of  gas  was  occasioned  by  a 
defect  in  the  pipe,  and  that  that  defect  existed 
In  the  pipe  when  supplied  ;  and,  secondly,  that 
there  was  negligence  on  the  part  of  the  gas- 
fitter's  servant  in  carrying  a  lighted  candle : — 
Held,  that  the  plaintiff  was  entitled  to  recover, 
and  that  the  company  was  not  relieved  from  re- 
sponsibility by  the  negligent  act  of  the  gasfitter *s 
servant.— Per  KeUy,  C.  B.,  and  Pigott,  B,  The 
cause  of  action  was  the  negligence  of  the  com- 
pany, from  the  consequences  of  which  the  inter- 
mediate negligence  of  a  person  not  in  the  plain- 
tiffs service  could  not  relieve  them. — Per  Martin, 
B.  The  liability  of  the  company  arose  from 
their  breach  of  contract  in  not  suppljring  the 
plaintiff  with  a  proper  service  pipe  ;  and  even  if 
the  person  whose  negligence  was  the  immediate 
cause  of  the  explosion  had  been  in  the  plaintiff's 
service,  the  company  would  nevertheless  have 
been  liable.  Burrows  v.  March  Gas  and  Coke 
Cotmany,  5  L.  R.,  Ex.  67  ;  39  L.  J.,  Ex.  33  ;  22 
L.  T.  24.  Affirmed,  7  L.  R.,  Ex.  96  ;  41  L.  J., 
Ex.  46  ;  26  L.  T.  318  ;  20  W.  R.  493— Ex.  Ch. 

The  defendant,  a  gas-fitter,  was  employed  by 
the  plaintiff's  master  to  repair  a  gas-meter  upon 
his  premises,  and  for  the  purpose  of  doing  so 
took  away  the  meter  and  m  lieu  of  it  made  a 
temporary  connexion  by  means  of  a  flexible 
tube  between  the  inlet  pipe  and  the  pipe  com- 
municating with  the  house.  The  plaintiff  having 
gone  in  the  ordinary  performance  of  his  duty 
with  a  light  into  the  cellar  where  the  meter  had 
been,  gas,  which  had  escaped  by  reason  of  the 
insufficiency  of  the  connecting  tube,  exploded 
and  injured  him.  The  jury  found  that  the  work 
bad  been  negligently  done,  and  that  the  injury 
to  the  plaintiff  proceeded  entirely  from  such 

A  A  2 


Eieape  «f  Animals.]— Through  the  defect  of 
a  gate  which  the  defendant  was  bound  to  repair, 
his  horse  got  out  of  the  defendant's  farm  into  an 
occupation  road,  and  strayed  into  the  plaintiffs 
field,  where  it  kicked  his  horse : — Held,  that  the 
defendant  was  liable  for  the  trespass  by  his 
horse,  and  that  it  was  not  necessary  for  the 
maintenance  of  the  action  to  prove  that  his  horse 
was  vicious,  and  that  he  was  aware  thereof.  Lee 
V.  Riley,  18  C.  B.,  N.  8.  722 ;  34  L.  J.,  C.  P.  212  ; 
11  Jur.,  N.  S.  822  ;  13  W.  R.  774. 

Held,  also,  that  the  damage  the  plaintiff  had 
sustained  by  the  injury  to  his  horse  was  not  too 
remote,  but  was  sufficiently  the  consequence  of 
the  defendant's  neglect  to  be  recoverable.    Ih, 

The  defendants'  horse  having  injured  the 
plaintiff's  mare  by  biting  and  kicking  her 
through  the  fence  separating  the  plaintiff's  land 
from  the  defendants' : — ^Held,  that  there  was  a 
trespass  by  the  act  of  the  defendants'  horse,  for 
which  the  defendants  were  liable,  apart  from 
any  question  of  negligence  on  their  part : — Held, 
secondly,  that  the  damage  to  the  plaintiff's  mare 
was  not  too  remote.  EllU  v.  Loftus  Iron  Com- 
pany, 10  L.  R.,  C.  P.  10  ;  44  L.  J.,  C.  P.  24  ;  31 
L.  T.  483  ;  23  W.  R.  246. 

• 

VI.  PULLING    DOWN   HOUSES    AND 
REMOVING  ADJACENT  LAND. 
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negligence  : — ^Held,  that  the  defendant  was  bringing  down  with  it  most  of  the  factory  :— 
liable.  Parry  v.  Smith,  4  C.  P.  D.  325  ;  48  L.  J.,  Held,  that  the  plaintiff  had  acquired  a  right  of 
C.  P.  731 ;  41  L.  T.  93  ;  27  W.  R.  801.  support  for  their  factory  by  the  twenty  years* 

enjoyment,  and  could  sue  the  owners  of  the  ad- 
joining house  and  the  contractor  for  the  injury. 
Bower  v.  Peate,  infra,  approved.    lb. 

The  defendant  contracted  with  a  builder  to 
rebuild  his  house,  the  latter  agreeing  to  take 
upon  himself  the  risk  and  responsibility  of  shor- 
ing and  supporting,  as  far  as  might  be  necessary, 
the  adjoining  buildings  affected  by  this  altera- 
tion during  the  progress  of  the  works,  and  to 
make  good  any  damage  which  might  be  sustained 
by  the  buildings  during  the  progress  or  in  con- 
sequence of  the  works  contracted  for,  and  to 
satisfy  any  claims  for  compensation  arising 
therefrom  which  might  be  substantiated.  In 
consequence  of  the  insufficiency  of  the  con- 
tractor's shoring,  the  adjoining  land  of  the 
plaintiff,  which  was  supported  by  the  defen- 
dant's land,  became  injured,  and  this  action  was 
brought  to  recover  damages : — Held,  that  the 
defendant  was  liable.  Boioer  v.  Pcate,  1  Q.  B.  D. 
321 ;  46  L.  J.,  Q.  B.  446  ;  35  L.  T.  321. 

Where  an  owner  of  land  builds  houses  upon  it 
adjoining  each  other  so  as  to  require  mutual  sup- 
port, there  is  either  by  a  presumed  grant  or  by  a 
presumed  reservation  a  right  to  such  mutual  sup- 
port, and  such  right  is  not  affected  by  a  subse- 
quent subdivision  of  the  property.  Richards  v. 
Ro»e,  9  Ex.  218  ;  2  C.  L.  R.  311  ;  23  L.  J.,  Ex.  3. 
The  right  of  a  person  to  the  support  of  the 
land  immediately  around  his  house  is  not  in  the 
nature  of  an  easement,  but  is  the  ordinary  right 
of  enjoyment  of  property,  and  till  that  is  inter- 
fered with  he  has  no  legal  ground  of  complaint^ 
although  in  fact  something  may  have  been  done 
which  (without  his  knowledge)  has  occasioned 
results  that  will  afterwards  affect  his  property. 
BtUfkhmtse  v.  JBonomi,  9  H.  L.  Cas.  503 ;  34 
L.  J.,  Q.  B.  181. 

A  landowner  has  a  right  independently  of  pre- 
scription to  the  lateral  support  of  his  neighbour's 
land,  BO  far  as  that  is  necessary  to  sustain  his  soil 
in  its  natural  state,  and  also  to  compensation  for 
damage  caused  either  to  the  land  or  to  buildings 
upon  it  by  the  withdrawal  of  such  support. 
Hunt  V.  Peake,  1  Johns.  705  ;  29  L.  J.,  Ch.  785  ; 
6  Jur.,  N.  S.  107. 

The  plaintiff  was  owner  of  land,  and  of  modern 
buildings  abutting  on  the  land,  in  the  occupation 
of  the  defendant.  The  defendant  contracted 
with  C.  to  erect  some  buildings  upon  the  border 
of  the  defendant's  premises,  and  C.'s  workmen, 
in  excavating  the  soil,  shook  and  damaged  the 
plaintiff's  building.  In  an  action  founded  on  an 
alleged  right  to  the  support  of  the  adjoining  soil 
in  the  occupation  of  the  defendant,  for  the 
damage  occasioned  by  the  negligence  of  the  con- 
tractor's workmen  : — Held,  that  in  the  absence 
of  such  right  of  support  the  action  for  the  injury 
to  the  plaintiff's  buildings  failed.  Gayford  v. 
NicholU,  9  Ex.  702 ;  2  C.  L.  R.  1066  ;  23  L.  J., 
Ex.  205. 

Upon  a  declaration  for  negligence  in  pulling 
down  a  house  adjoining  the  plaintiff's  house 
without  shoring  up  the  latter,  whereby  it  fell,  the 
plaintiff  cannot  recover  without  evidence,  &om 
which  a  grant  of  a  right  to  the  support  of  the 
adjoining  house  can  be  inferred.  Peyton  v.  St, 
Thomas's  Hospital,  4  M.  &  R.  625  ;  k  C.  nom. 
Peyton  v.  Lo9idon  (Mayor'),  9  B.  &  C.  725  ;  3  C. 
&  P.  363.  See  Partridge  v.  Scott,  3  M.  &  W. 
220. 


1.  RlOHTS. 

Bighta  of  Support — ^Prescription.]— A  right  to 
lateral  support  from  adjoining  land  may  be 
acquired  by  twenty  years'  uninterrupted  enjoy- 
ment for  a  building  proved  to  have  been  newly 
built,  or  altered  so  as  to  increase  the  lateral 
pressure,  at  the  beginning  of  that  time  ;  and  it 
is  so  acquired  if  the  enjoyment  is  peaceable  and 
without  deception  or  concealment  and  so  open 
that  it  must  be  known  that  some  support  is 
being  enjoyed  by  the  building.  Dalton  v. 
Angm,  6  App.  Cas.  740  ;  60  L.  J.,  Q.  B.  689  ;  44 
L.  T.  844  ;  30  W.  R.  191— H.  L.  (E.) 

Semble,  per  Lord  Selbome,  L.C. :— Such  a  right 
of  support  is  an  easement  within  the  meaning  of 
the  Prescription  Act,  2  &  8  WiU.  4,.  c.  71,  s.  2. 
Ih, 

Two  dwelling-houses  adjoined,  built  indepen- 
dently, but  each  on  the  extremity  of  its  owner's 
soil  and  having  lateral  support  from  the  soil  on 
which  the  other  rested.  This  having  continued 
for  much  more  than  twenty  years,  one  of  the 
houses  (the  plaintiffs')  was,  in  1849,  converted 
into  a  coach  factory,  the  internal  walls  being 
removed  and  girders  inserted  into  a  stack  of 
brickwork  in  such  a  way  as  to  throw  much  more 
lateral  pressure  than  before  upon  the  soil  under 
the  adjoining  house.  The  conversion  was  made 
openly,  and  without  deception  or  concealment. 
Mbre  than  twenty  years  after  the  conversion  the 
owners  of  the  adjoining  house  employed  a  con- 
tractor to  pull  down  their  house  and  excavate, 
the  contractor  being  bound  to  shore  up  adjoining 
buildings  and  make  good  all  damage.  The  con- 
tractor employed  a  sub-contractor  upon  similar 
terms.  The  house  was  pulled  down,  and  the  soil 
under  it  excavated  to  a  depth  of  several  feet, 
and  the  plaintiff'  stack  being  deprived  of  the 
lateral  support  of  the  adjacent  soil  sank  and  fell, 
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A  count  stated  that  a  messuage  and  land,  the 
reversion  whereof  belonged  to  the  plaintiff,  were, 
in  fact,  supported  by  the  land  adjoining,  yet  the 
defendant  wrongfully  and  negligently  dug  and 
made  excavations  in  the  land  adjoining  without 
jsufficiently  shoring  the  messuage  and  land,  and 
thereby  deprived  l^em  of  their  support,  whereby 
they  sank  and  were  injured.  A  second  count 
stated  that  the  plaintiff,  by  reason  of  her  own 
interest  in  the  messuage  and  land,  was  entitled 
to  have  the  messuage  supported  laterally  by  land 
adjoining;  yet  the  defendant  wrongfully  and 
negligently  dug  and  made  excavations  in  the 
land  adjoining  without  sufficiently  shoring  the 
messuage  and  land,  and  thereby  deprived  the 
messuage  of  the  support  to  which  the  plaintiff 
was  so  entitled,  whereby  the  messuage  and  land 
sank  and  were  injured : — Held,  that  the  first 
count 'was  good,  although  it  did  not  allege  any 
right  to  support ;  for,  as  it  did  not  appear  that 
the  defendant  was  the  owner  of  the  adjoining 
land,  he  must  be  taken  to  be  a  stranger  and  ft 
wrongdoer.  Bibby  v.  CarteVy  4  H.  &  K.  153 ;  28 
L.  J.,  Ex.  182. 

Held,  also,  that  the  second  count  was  good.  lb, 

G.  was  the  owner  of  a  house  built  on  a  hill, 
having  a  descent  towards  the  west.  There  was  a 
house  next  below  and  adjoining  his,  belonging  to 
A.,  and  D.  was  the  owner  of  the  two  houses  next 
adjoining.  For  upwards  of  thirty  years  the  four 
houses  were  visibly  out  of  the  perpendicular, 
leaning  to  the  west,  but  there  was  no  evidence 
how  or  when  this  occurred,  or  when  the  houses 
were  built,  or  that  there  was  any  connexion  be- 
tween them  in  title,  occupation  or  possession. 
In  1857,  a  lease  of  D.'s  houses,  which  he  had 
granted,  having  expired,  he  entered  into  a  con- 
tract with  B.  to  pull  them  down,  and  erect  two 
other  houses  in  their  place.  This  B.  proceeded 
to  do,  and  in  so  doing  caused  damage  to  C.'s 
house: — Held,  that  C.  had  no  right  of  action 
against  D.  Soloman  v.  Vintners'  Oonipany,  4 
H.  &  N.  585 ;  28  L.  J,,  Ex.  370 ;  5  Jur.,  N.  S. 
1177. 

Kotioe  of  Operations.]  —  Where  notice  was 
given  to  the  occupier  of  adjoining  premises  of  an 
intention  to  pull  down  and  remove  the  founda- 
tions of  a  building,  on  part  of  the  footing  of  one 
of  the  walls  of  which  one  of  the  walls  of  such  ad- 
joining premises  rested  : — Held,  that  the  party 
giving  notice  was  only  bound  to  use  reasonable 
and  ordinary  care  in  the  work,  and  was  not 
bound  in  any  other  way  to  secure  the  adjoining 
premises  from  injury,  although,  from  the  peculiar 
nature  of  the  soil,  he  was  compelled  to  lay  the 
foundation  of  his  new  building  several  feet 
deeper  than  that  of  the  old.  Moftsey  v.  Ooyder, 
4  C.  &  P.  161. 


When  Necessary  to  be  Given.]  —  The 

mere  circumstance  of  juxtaposition  does  not 
render  it  necessary  for  a  person  who  pulls  down 
his  wall  to  give  notice  of  his  intention  to 
the  owner  of  an  adjoining  wall.  Ckadtoiek  v. 
Trower,  6  Bing.  K.  C.  1  ;  8  Scott,  1. 

Nor  if  he  is  ignorant  of  the  existence  of  the 
adjoining  wall, — as,  where  it  is  underground, — 
is  he  bound  to  use  extraordinary  caution  in  pull- 
ing down  his  own.    Ih, 

Upon  a  declaration  for  negligence  in  pulling 
down  a  house  adjoining  the  plaintiff's  house 
whereby  it  fell,  where  there  is  no  evidence  of  a 
grant  of  a  right  to  support,  the  plaintiff  cannot 


insist  that  the  defendant  ought  to  have  given 
liotice  of  his  intention  to  pull  down.  Peyton  v. 
St,  Thotruu't  Hoivital,  4  M.  &  B.  625  ;  S,  C„  sub 
nom.  Peyton  v.  London  {Mayor)^  9  B.  &  C.  725  ; 

3  C.  ic  P.  363. 

ITatnre  of  Aot]-'In  1803,  the  plaintiff's  house 
was  built  against  the  pine  end  wail  of  the  defen- 
dant's house,  by  permission.  In  1829,  the  defen- 
dant made  an  excavation  in  a  careless  and  an 
unskilful  manner,  in  his  own  land,  near  to  his 
pine  end  wall,  by  which  he  weakened  his  pine 
end  wall  and  consequently  injured  the  house  of 
the  plaintiff : — Held,  that  an  action  was  main- 
tainable for  this  injury.  Brown  v.  Windsor y  1 
C.  &  J.  20. 

It  is  a  good  ground  of  action,  that  a  next  door 
neighbour  conducts  himself  so  negligently  and 
unskilfully  in  pulling  down  his  own  wall,  as  by 
reason  thereof  to  injure  his  neighbour's  wall. 
Trotoer  v.  Chadwich,  3  Bing.  N.  C.  334  ;  3  Scott, 
699  ;  2  Hodges,  267. 

The  possessor  of  a  house  which  is  not  ancient, 
cannot  maintain  an  action  against  the  owner  of 
adjoining  lands,  for  digging  away  that  land,  so 
that  the  house  falls  in.  Wyatt  v.  Harrison,  3 
B.  &  Ad.  871. 

But  an  action  lies  against  a  party  who,  by 
carelessness  or  negligence  in  excavating  his  ovni 
ground,  either  causes  or  accelerates  the  fall  of  an 
adjoining  house.   Boddv,  Holfne,  3  N.  &  M.  739  ; 

1  A.  &  £.  493. 
A  declaration  alleged  that  the  plaintiff  was 

possessed  of  a  house,  and  that  the  defendant  was 
possessed  of  a  house  pext  adjoining  to  that  of  the 
plaintiff,  and  that  the  defendant  conducted  him- 
self so  carelessly,  negligently  and  improperly,  in 
pulling  down  the  house  of  the  defendant,  and  in 
neglecting  to  use  due  and  proper  precaution  in 
that  behalf,  that  quantities  of  bricks,  tiles,  &c., 
fell  from  the  house  of  the  defendant  into  and 
upon  divers  parts  of  the  house  of  th^  plaintiff, 
and  upon  and  through  the  windows  and  sky- 
lights of  the  plaintiff : — Held,  that  the  declara- 
tion disclosed  a  sufficient  cause  of  action,  for 
that  it  complained,  not  of  a  mere  omission  on 
the  part  of  the  defendant,  but  of  his  doing 
certain  acts,  by  the  negligent  performance  of 
which  the  plaintiff  was  injured.  Bradhee  v. 
Christ's  Hospital  (^Governors'),  2  D.,  N,  S.  164  ; 

4  M.  &  G.  714  ;  5  Scott,  N.  R.  79. 
In  an  action  against  a  railway  company  for 

an  injury  to  the  plaintiff's  house  by  reason  of  an 
adjoining  house  falling  against  it,  the  breach 
alleged  was,  that  the  company  did  not  use  due 
care  or  skill,  or  take  proper  precautions  in  making 
the  railway  and  excavations  ;  and  that  they  pro- 
ceeded in  making  the  railway  and  excavations  • 
without  taking  proper  precautions  to  prevent  the 
house,  so  near  to  the  house  of  the  plaintiff,  from 
falling  upon  and  against  the  house  of  the  plain- 
tiff, by  reason  of  the  careless,  negligent,  unskil- 
ful and  improper  conduct  of  the  company ;  and 
for  want  of  proper  precautions  by  them,  the 
house  gave  way,  and  fell  upon  and  against  the 
house  of  the  plaintiff : — Held,  sufficient.  Davis 
V.  London  and  Blachwall  Railway  Company, 

2  Scott,  N.  R.  74  ;  1  M.  &  G.  799  ;  2  Railw.  Oas. 
308  ;  1  Drink.  9. 

In  an  action  for  an  injury  to  the  plaintiff's 
premises,  in  consequence  of  the  pulling  down  of 
the  defendant's  house  adjoining,  the  plaintiff 
may  recover  damages  for  an  injury  actually 
caused  by  the  negligence  of  the  defendant,  al> 
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though  he  has  not  himself  used  those  precautions 
which  it  was  his  duty  to  adopt  against  such 
injury.     Walters  v.  Pfeil,  M.  &  M.  362. 

Contrilmtory  Hegligenoe  of  Plaintiir's  Ser- 
vants.]— In  an  action  against  the  defendant  for 
the  negligence  of  his  agent  in  pulling  down  the 
party- wall  between  the  houses  of  the  plaintiff 
and  defendant,  it  is  a  good  defence  to  shew  that 
the  plaintiff  appointed  an  agent  to  superintend 
the  work  jointly  with  the  defendant's  agent,  and 
that  both  agents  were  to  blame.  Hill  v.  Warren^ 
2  Stark.  377. 

2.  Damages. 

Whether  Appreciable.] — In  order  to  entitle 
the  owner  of  land  to  succeed  in  an  action  against 
a  neighbour  for  excavating  near  his  boundary,  it 
is  necessary  that  appreciable  damage  should 
have  been  caused  thereby.  Smith  y.  Thackerah, 
1  L.  R.,  C.  P.  564  ;  36  L.  J.,  C.  P.  276  ;  12  Jur.. 
N.  S.  645  ;  14  L.  T.  761  ;  14  W.  R.  832  ;  1  H.  & 
R.  615. 

Amoimt.] — If  by  negligence  of  A.  in  building 
his  house  adjoining  that  of  B.,  the  house  of  B. 
is  thrown  down,  A.  is  liable  only  to  such  sum  in 
damages  as  was  the  value  of  the  old  house,  and 
not  the  whole  expense  of  building  a  new  one. 
Luhin  V.  Godiall,  Peake's  Add.  Cas.  16. 

Where  it  is  alleged  and  proved  that  the  defen- 
dant so  negligently,  unskilfully,  and  improperly 
dug  his  own  soil,  that  the  plaintiff's  house  was 
thereby  injured,  an  action  lies :  and,  although  it 
is  shewn  that  the  house  was  infirm,  and  could  at 
all  events  have  stood  only  a  few  months,  still  the 
plaintiff  may  recover,  in  proportion  to  the  loss 
actually  suffered,  if  the  jury  finds  that  the  injury 
to  the  house  was  the  consequence  of  the  defen- 
dant's negligence  ;  and  in  determining  the  ques- 
tion of  negligence,  the  jury  ought  to  consider  the 
state  of  the  plaintiff's  house.  JDodd  v.  Holme^  3 
N.  k  M.  379  ;  1  A.  &  E.  493. 

A.  and  B.  were  the  owners  of  adjoining  lands, 
and  the  house  of  A.  had  for  more  than  twenty 
years  been  supported  by  the  adjoining  land  of  B., 
who  dag  a  foundation  for  some  intended  build- 
ing so  near  the  house  of  A.  that  it  fell : — Held, 
that  if  A.'s  house  had  been  so  supported  and  both 
parties  knew  it,  the  plaintiff  had  a  right  to  such 
support  as  an  easement,  and  that  the  defendant 
could  not  withdraw  that  support  without  being 
liable  in  damages  for  any  injury  that  the  plain- 
tiff might  sustain  thereby,  which  damages  should 
be  such  as  to  put  the  plaintiff  in  the  same  state 
in  which  he  was  before ;  but  the  jury  ought  not 
to  give  him  a  new  house  for  an  old  one.  Hide 
•  V.  Tkornhorou^h^  2  C.  &  K.  250. 


B.  RELATIONSHIP  OF  PARTIES. 

I.  VISITORS  AND  LICENSEES. 

Generally.] — ^Whenever  one  person  is  by  cir- 
cumstances placed  in  such  a  position  with  regard 
to  another,  that  every  one  of  ordinary  sense  who 
did  think  would  at  once  recognize  that  if  he  did 
not  use  ordinary  care  and  skill  in  his  own  con- 
duct with  regard  to  those  circumstances,  he 
would  cause  danger  or  injury  to  the  person  or 
property  of  the  other,  a  duty  arises  to  use 
ordmary  care  and  skill  to  avoid  such  danger. — 
Per  Brett,  M.  R.  Hearen  v.  Penderfjjoatj  col.  719. 


Plaoes  of  Public  Entertainment  —  Befleient 
Stairoase.] — In  an  action  against  the  proprietors 
of  a  public  exhibition  for  not  properly  main- 
taining a  staircase,  whereby  the  same  fell  down, 
and  the  plaintiff,  who  had  paid  for  admission, 
was  injured,  there  having  been  alterations  which 
caused  the  fall ;  the  questions  left  to  the  jury 
were,  whether  the  proprietors  had  employed 
proper  persons  to  make  the  alterations,  and 
whether  those  persons  had  employed  proper  care 
and  skill.  Brazier  v.  Polytechnie  InstituHonj 
1  F.  &  F.  507. 


Hole  near  Stage.] — ^A  declaration  stated 


that  the  defendant  was  possessed  of  a  theatre, 
and  of  a  stage  therein,  on  which  dramatic  enter- 
tainments were  given,  and  of  a  dressing-room  for 
chorus  singers,  and  of  a  floor  underneath  the 
stage,  in  which  floor  was  a  cut  or  a  hole,  and 
along  which  floor  the  performers  of  the  theatre 
were  accustomed  to  pass  from  the  dressing-room 
to  the  back  of  the  stage  ;  that  plaintiff  was 
engaged  by  the  defendant  to  sing  on  the  stage  as 
a  chorus  singer  ;  that  it  became  the  defendaiit's 
duty  to  cause  the  floor  to  be  so  sufficiently  lighted, 
and  the  hole  so  fenced,  as  to  prevent  accident  to 
persons  passing  from  the  dressing-room  to  the 
stage ;  that  he,  well  knowing  the  premises, 
suffered  the  floor  to  be  insufficiently  lighted,  and 
the  hole  to  be  open  without  any  sufficient  fence^ 
so  that  the  plaintiff  was  injured  by  falling  into 
the  hole : — Held,  that  the  declaration  was  bad, 
because  the  facts  stated  did  not  raise  the  duty, 
a  breach  of  which  was  complained  of,  and  that 
the  express  allegation  of  duty  would  not  aid. 
Seymour  v.  Maddox,  16  Q.  B.  326  ;  20  L.  J.,  Q.  B. 
327  ;  15  Jur.  723. 


Hole  in  Floor.] — The  plaintiff  went  to  a 


public-house  by  appointment  to  meet  a  friend,  and^ 
as  his  friend  had  not  arrived,  walked  into  the  par- 
lour and  there  fell  through  a  hole  in  the  floor, 
which  was  being  repaired.  As  far  as  appeared, 
his  only  object  In  coming  to  the  house  was  to 
meet  his  friend.  In  an  action  against  the  land- 
lord for  negligence  in  not  fencing  the  hole,  and 
in  which  the  plaintiff  alleged  that  he  was  in  the 
house  as  a  guest,  the  jury  found  for  the  plaintiff. 
The  court  refused  a  rule  to  enter  a  nonsuit, 
which  was  asked  for  on  the  ground  that  there 
was  no  evidence  either  of  negligence  on  the  part 
of  the  defendant,  or  of  the  plaintiff  being  in  the 
house  as  a  guest.    Axford  v.  Prior,  14  W.  R.  611. 

At  Station — Coal-shoot.]  — Refreshment 

rooms  and  a  ooal-oellar  at  a  railway  station  were 
let  by  the  company  to  S.,  the  opening  for  putting 
the  coals  into  tne  cellar  being  on  the  arrival  plat- 
form. A  train  coming  in  whilst  the  savants  of  a 
coal  merchant  were  shooting  coals  into  the  cellar 
for  S.,  a  passenger,  whilst  passing  in  ^he  usual  way 
out  of  the  station,  without  any  fault  of  his  own, 
fell  into  the  cellar  opening,  'vHiich  the  coal 
merchant's  servants  had  negligently  left  insuf- 
ficiently guarded  :— Held,  that  S.,  the  occupier 
of  the  refrieshment  rooms  and  cellar,  was  respon- 
sible for  this  n^ligence.  Pkkard  v.  Smithy  10 
C.  B.,  N.  S.  470 ;  4  L.  T.  470. 

Dangerons  Chandelier.] — ^A  declaration 

alleging  that  the  defendant  negligently  hung  a 
chandelier  in  a  public-house  knowing  that  the 
plaintiff  and  others  would  be  under  it,  and  that 
unless  carefully  hung  it  would  fall  and  injure 
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them,  and  without  waming  the  plaintiff  of  the 
dangerous  way  in  which  it  was  hung,  wherebj 
the  chandelier  lell  on  and  injured  him  whilst 
lawfully  in  the  public-house,  discloses  no  cause  of 
Action.  CollU  V.  Selden,  3  L.  R.,  C.  P.  495  ;  37 
L.  J.,C.  P.  233. 

Other  Plsoes— Duty  to  Yisitors.]— A  declara- 
tion alleged  that  the  plaintiff  was  lawfully  in 
the  defendant's  house,  as  a  visitor,  by  his  invita- 
tion, and  that  for  the  purpose  of  leaving  the 
house,  he,  with  the  defendant's  permission  and 
knowledge,  opened  a  glass  door  of  the  defen- 
dant's, which  it  was  necessary  to  open,  and  that 
by  the  carelessness,  negligence,  and  default  of 
the  defendant,  the  door  was  in  an  insecure  and 
dangerous  condition,  and  unfit  to  be  opened  ;  by 
reason  whereof,  and  of  the  carelessness,  negli- 
gence, default,  and  improper  conduct  of  the 
defendant,  a  piece  of  glass  fell  from  the  door 
upon  the  plaintiff, and  injured  him: — Held,  that 
the  declaration  disclosed  no  cause  of  action.  South' 
cote  V.  Stanley  J 1  H.  &  N.  247 ;  26  L.  J.,  Ex.  339. 

To  Persons  on  Business.] — It  is  the  duty  of 
the  occupier  of  a  building,  with  reference  to 
petBons  resorting  thereto  in  the  course  of  business 
upon  his  invitation,  express  or  implied,  to 
exercise  reasonable  care  to  prevent  damage 
happening  to  them  from  unusu^  danger  in  the 
construction  of  the  premises,  of  which  he  has  or 
ought  to  have  knowledge.  Indermaur  v.  Dames^ 
1  L.  R.,  C.  P.  274  ;  35  L.  J.,  C.  P.  184 ;  12  Jur., 
N.  S.  432  ;  14  L.  T.  484  ;  14  W.  R.  586  ;  1  H. 
&  R.  243.  Affirmed  on  appeal,  2  L.  R.,  C.  P. 
311 ;  36  L.  J.,  C.  P.  181 ;  16  L.  T.  293  ;  15  W.  R. 
434— Ex.  Ch. 

Any  duty  on  the  part  of  the  occupier  of  a 
building  to  provide  lor  the  safety  of  a  master 
workman  employed  to  do  work  there  is  equally 
owing  to  the  servant  workman  whom  he  may 
lawfully  send  in  his  place.    lb. 

The  defendant  was  the  occupier  of  a  sugar 
refineiy  in  which  was  a  shaft  necessary  for  his 
business,  but  open  and  unfenced.  Certain  gas- 
fittings  were  being  put  up  which  it-was  desired 
to  test.  The  plaintiff  was  sent  by  his  employer, 
the  gasfitter,  to  the  refineiy  for  that  purpose  ; 
whilst  so  engaged,  the  plaintiff  fell  down  the 
shaft: — Held,  that  the  defendant  was  liable  for 
the  injuries.    Ih, 

A  carman  was  sent  by  his  employer  to  the 
defendants'  premises  to  fetch  some  goods.  After 
waiting  some  time,  he  was  directed  by  a  servant 
of  the  defendants  to  go  along  a  passage  to  a 
counting-house  where  he  would  find  the  ware- 
houseman. The  passage  was  dark,  and  in  going 
along  it  he  fell  down  a  staircase,  and  was 
seriously  injared  :  —  Held,  that  the  defendants 
were  not  responsible,  inasmuch  as  there  was  no 
obligation  on  them  to  light  the  passage  or  fence 
the  staircase.  WUhin9on  v.  Fairrie^l  H .  &  C.  633 ; 
32  L.  J.,  Ex.  73  ;  9  Jur.,  N.  S.  280  ;  7  L.  T.  599. 

Lioenseei — ^Who  are.] — ^A  declaration  stated 
that  the  defendants  were  possessed  of  land  with 
a  canal  and  cuttings  intersecting  the  same,  and 
of  bridges  across  the  canal,  and  cuttings  com- 
municating with  and  leading  to  certain  docks  of 
the  defendants,  which  land  and  bridges  were 
used  with  their  consent  and  permission  by  persons 
proceeding  to  and  coming  irom  the  docks ;  that 
they  wrongfully  and  improperly  kept  and  main- 
tained the  land,  canal,  cuttings  and  bridges,  and 


suffered  them  to  be  in  so  improper  a  state 
and  condition,  as  to  render  them  unsafe  for 
persons  lawfully  passing  along  and  over  the 
land  and  bridges  towards  the  docks ;  and 
that  G.  lawfully  passing  over  and  using  the 
bridges,  through  the  wrongful,  negligent,  and 
improper  conduct  of  the  defendants,  fell  into 
one  of  the  cuttings,  and  was  drown^ ; — Held, 
that  the  declaration  disclosed  no  actionable 
breach  of  duty  on  their  part.  Qautret  v.  Eyerton, 
2  L.  R.,  C.  P.  371 ;  36  L.  J.,  C.  P.  191  ;  16  L.  T. 
17  ;  15  W.  R.  638. 

A  railway  porter  was  standing,  4n  broad  day- 
light, upon  a  plank  thrown  across  a  footbridge, 
connecting  two  platforms  at  a  railway  station, 
cleaning  a  lamp,  when  the  plaintiff  accompany- 
ing her  daughter  to  a  train  struck  her  head 
against  the  plank  and  was  injured  : — Held,  that 
the  plaintiff  was  not  a  mere  licensee.  Watkins 
V.  Great  Western  Railioay  Company ^  46  L.  J., 
C.  P.  817 ;  37  L.  T.  193  ;  26  W.  R.  906. 

The  deceased  was  employed  by  a  builder  to 
watch  and  protect  certain  unfinished  buildings. 
Workmen  were  employed  by  the  defendant,  a 
contractor,  on  the  land  near  to  where  the 
deceased  was  on  duty,  to  excavate  the  earth  for 
the  foundations  of  other  buildings.  In  the  per- 
formance of  this  operation  they  employed  a 
steam-crane  and  winch  to  which  were  attached 
a  chain  and  iron  bucket  by  means  of  which  the 
earth  was  raised  from  the  excavation  and  thence 
to  the  carts  which  were  to  carry  it  away.  The 
deceased  had  nothing  to  do  with  the  excavations, 
but  was  standing  where  he  need  not  have  been, 
watching  the  defendant's  men  at  work,  and 
allowing  the  bucket  to  pass  some  three  feet  over 
his  head,  when  the  chain  broke  and  the  bucket 
and  its  contents  falling  upon  him  so  injured  him 
that  he  subsequently  died: — ^Held,  that  there 
was  no  evidence  of  negligence  in  the  defendant's 
workmen  ;  that  the  deceased  was  at  the  most  a 
bare  licensee ;  and  that  he  stood  where  he  did 
subject  to  all  the  risks  incident  to  the  position 
in  which  he  had  placed  himself.  Batckelor  v. 
Forteseucy  11  Q.  B.  D.  474  ;  49  L.  T.  644— C.  A. 
Affirming  49  L.  T.  442  ;  47  J.  P.  808. 

Approach  to  Vessel.] — ^A  party,  on  the  invita- 
tion of  an  officer  of  a  vessel  lying  in  the  docks, 
went  on  board  such  vessel  on  business  connected 
therewith,  and  on  his  return  back  he  stepped  on 
a  gangway  which  formed  the  commanication 
between  the  vessel  and  the  shore,  when  it  tilted 
over  and  threw  him  into  the  water.  The  gang- 
way was  the  means  of  access  to  the  vessel  which 
the  dock  company  had  provided  for  that  purpose; 
it  was  their  property,  and  at  the  time  of  the 
accident  was  about  to  be  re-arranged  by  their 
servants  to  make  it  secure,  it  having  been 
rendered  unsafe  by  reason  of  their  having  just 
previously  shifted  the  berth  of  a  vessel  on 
which  it  rested.  The  servants  were  aware  of 
the  gangway  being  dangerous,  but  the  party 
was  not : — Held,  that  there  was  a  duty  on  the 
part  of  the  company  to  have  made  the  gang- 
way safe,  or  to  have  given  him  notice  of  the  dan- 
ger ;  and  that,  for  the  breach  of  such  duty,  he 
had  a  right  of  action  a^nst  the  company. 
Smith  V.  London  and  St,  KatJuirine  Docks 
Company,  3  L.  R.,  C.  P.  326  ;  37  L.  J.,  C.  P.  217. 

Staging  in  Dock.] — ^The  defendant,  a  dock- 
owner,  supplied  and  put  up  a  staging  outside  a 
ship  in  his  dock  under  a  contract  with  the  ship- 


719 


NEGLIGENCE— Owner*  and  Cceujnert  of  PremUes. 


720 


owner.  The  plaintiff  was  a  workman  in  the 
employ  of  a  ship  painter  who  had  contracted  with 
the  shipowner  to  paint  the  outside  of  the  ship,  and 
in  order  to  do  the  painting  the  plaintiff  went  on 
and  used  the  staging,  when  one  of  the  ropes  by 
which  it  was  slung,  being  unfit  for  use  when 
supplied  by  the  defendant,  broke,  and  by  reason 
thereof,  the  plaintiff  fell  into  the  dock  and  was 
injured : — ^Held,  that  the  plaintiff,  being  engaged 
on  work  on  the  vessel  in  the  performance  of 
which  the  defendant,  as  dock  owner,  was  inter- 
ested, the  defendant  was  under  an  obligation  to 
him  to  take  reasonable  care  that  at  the  time  he 
supplied  the  staging  and  ropes  they  were  in  a  fit 
state  to  be  used,  and  that  for  the  neglect  of  such 
duty  the  defendant  was  liable  to  the  plaintiff 
for  the  injury  he  had  sustained.  Heaven  y. 
Pender,  11  Q.  B.  D.  603 ;  62  L.  J.,  Q.  B.  702  ; 
49  L.  T.  367  ;  47  J.  P.  709— C.  A.  Reversing  9 
Q.  B.  D.  302  ;  61  L.  J.,  Q.  B.  466  ;  47  L.  T.  163 ; 
30  W.  R.  749  ;  47  J.  P.  87. 

Sack  foiling  on  Wharll— A  barge  of  the 
defendant's  being  unlawfully  navigated  on  the 
Thames,  the  plaintiff,  a  waterman,  complained 
to  the  man  in  charge,  who  referred  him  to  R., 
the  defendant's  foreman  ;  the  plaintiff  went  to 
the  defendant's  wharf  in  order  to  speak  to  R., 
and  whilst  he  was  there  a  bale  of  goods,  by  the 
negligence  of  the  defendant's  servants,  fell  upon 
him  and  injured  him  ;  the  plaintiff  had  haa  no 
warning  that  the  bale  might  fall :— Held,  that 
the  plaintiff  was  entitled  to  maintain  an  action 
for  the  inj  ury  sustained  by  him.  White  v.  IVance, 
2  C.  P.  D.  308  ;  46  L.  J.,  C.  P.  823  ;  25  W.  R.  878. 

A  custom-house  officer,  while  on  the  premises 
of  a  dock  company,  in  the  execution  of  his  duty, 
was  injured  by  some  bags  of  sugar  falling  on 
him  from  a  crane  fixed  over  a  doorway,  under 
which  he  was  passing: — Held,  that  as  the 
accident  was  such  as  did  not  in  the  ordinary 
course  of  things  happen  to  those  who  have  the 
management  of  machinery,  and  use  proper  care, 
it  afforded  reasonable  evidence  of  negligence  in 
the  absence  of  any  explanation  by  the  dock  com- 
pany, for  which  the  company  was  liable  to  com- 
pensate the  custom-hoase  officer.  Scott  v. 
London  Dock  Company,  3  H.  &  C.  596  ;  34  L.  J., 
Ex.  220  ;  13  L.  T.  148— Ex.  Ch. 


II.  OWNERS  AND  OCCUPIERS  OF  PRE- 

MI8ES. 

Liability  of  Owner.]— If  the  owner  of  a  house 
is  bound  to  repair  it,  he,  and  not  the  occupier, 
is  liable  to  an  action  for  an  injury  sustained 
by  a  stranger  from  the  want  of  repair.  PavTie  v. 
Bogers,  2  H.  Bl.  349. 

An  action  lies  against  the  landlord  of  a  house 
demised  by  lease,  who,  under  his  contract  with 
his  tenant,  employs  workmen  to  repair  the  house, 
for  a  nuisance  in  the  house  occasioned  by  the 
negligence  of  his  workmen,  Leslie  v.  Pounds, 
4  Taunt.  649 

A  well  was  let  from  year  to  year,  neither  land- 
lord nor  tenant  being  bound  to  repair  the  stein- 
ing.  The  well  being  out  of  repair,  the  tenant 
complained  to  the  landlord,  who  sent  in  men  to 
repair  it.  The  well  was  destroyed  by  the  negli- 
gence of  the  workmen  employed.  'An  action 
having  been  brought  by  the  tenant  against  the 
landlord  to  recover  damages  for  the  injury  sus- 
tained by  him  :— Held,  that  the  landlord  was  not 


necessarily  responsible,  but  that  it  was  a  question 
of  fact  for  the  jury  what  was  the  nature  of  the 
obligation  incurred  by  him  by  reason  of  his  in- 
terference.   Mills  V.  HoltoHj  2  H.  &  N.  14. 

• 

Obligation  of  Landlord 'to  Fenoe.]  —  The  de- 
fendant was  the  landlord  of  a  house  which 
was  let  out  in  apartments  to  several  tenants, 
each  of  whom  h^  the  privilege  of  using  the 
roof  (which  was  flat  and  covered  with  lead, 
having  an  iron  rail  on  its  outer  edge),  for  the 
purpose  of  drying  their  Unen  ;  the  access  to  the 
roof  being  by  means  of  a  low  door  at  the  stair- 
head about  two  feet  from  the  rail.  The  plain- 
tiff, the  occupier  of  one  of  the  rooms,  went  upon 
the  roof  for  the  purpose  of  removing  some  linen, 
when,  his  foot  slipping,  and  the  real  being  out 
of  repair  (and  known  by  the  landlord  to  be  so), 
he  fell  through  to  the  court-yard  below,  and  was 
injured : — Held,  that  the  mere  licence  to  the 
lodgers  to  use  the  roof  as  a  drying-ground  im- 
posed no  duty  upon  the  defendant  to  fenoe  it  or 
to  keep  the  fence  in  repair.  Ivay  v.  Hedges,  9 
Q.  B.  D.  80. 

Knowledge  of  Defects.]— A.  was  injured  by  the 
giving  way  of  a  grating  in  a  public  footway, 
which  was  used  for  a  coal  shoot  and  for  letting 
light  into  the  lower  part  of  premises  adjoining. 
These  premises  were  at  the  time  of  the  accident 
under  lease  to  B.,  who  covenanted  to  repair  and 
keep  in  repair  all  except  the  roofs,  main  walls, 
and  main  timbers.  At  the  time  of  the  demise 
the  grating  was  unsafe ;  but  there  was  no  evi- 
dence that  the  landlady  had  any  knowledge  of 
its  unsafe  state ;  and  the  jury  found  that  no 
blame  was  attributable  to  her  for  not  knowing 
it: — ^Held,  that  no  action  was  maintainable 
against  the  landlady.  Chmnnell  v.  Earner,  10 
L.  R.,  C.  P.  668  ;  32  L.  T.  835. 

The  owner  of  a  messuage  and  pr^nises,  at- 
tached to  which  was  an  area,  let  the  same  to  a 
tenant  from  year  to  year,  and  died ;  having 
devised  the  property,  with  an  iron  grating  over 
the  area  improperly  constructed  and  out  of 
repair,  so  as  to  amount  to  a  nuisance.  The 
defendant,  having  no  notice  of  the  nuisance, 
suffered  the  tenant  to  remain  in  occupation  of 
the  premises  upon  the  same  terms  as  before, 
receiving  rent.  The  wife  of  A.  having  sustained 
damage  by  reason  of  thejdangerous  condition  of 
the  grating : — Held,  by  the  Court  of  Queen's 
Bench  (5  B.  &  S.  78),  that  the  defendant,  as 
reversioner,  was  liable  to  an  action  for  the 
damage  thereby  occasioned.  Quaere  by  the  Ex- 
chequer Chamber.  Qandy  v.  Jvbber,  5  B.  &  S. 
485  ;  9  B.  &  S.  16  ;  13  W.  R.  1022. 

Where  a  reversioner  of  some  premises,  the 
chimneys  of  which  were  ruinous  and  in  danger 
of  falling,  demised  them  to  B.,  and  after  the 
demise  they  fell  upon  the  buildings  of  his  neigh- 
bour and  damaged  them  : — Held,  that  as  he 
knew  when  he  let  the  premises  that  the  chimneys 
were  iniinous  and  in  danger  of  falling,  he  was 
guilty  of  the  wrongful  non-repair,  and  conse- 
quently was  liable  for  the  damages  sustained  by 
the  plaintiff.  Todd  v.  Flight,  9  C.  B.,  N.  S.  377  : 
30  L.  J.,  C.  P.  21  ;  3  L.  T.  326  ;  9  W.  R.  145. 

Duty  of  Tenant.]— The  defendants  were  the 
temporary  occupiers  of  a  warehouse,  and  within 
fourteen  inches  of  a  highway  was  an  unfenced 
hoist  hole,  part  of  the  premises,  into  which  a 
party,  in  passing  along  the  highway,  accidentally 
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.  fell,  and  was  injured  : — Held,  that  the  defen- 
dants were  liable  for  the  injury.  Hadley  v. 
Taylor,  1  L.  R.,  C.  P.  63 ;  11  Jur.,  N.  S.  979  : 
13L.  T.368;  14  W.  R.  59. 

In  1830,  houses  were  erected  on  land  adjoining 
a  new  road  oonstructed  at  a  high  level  as  an  ap- 
proach to  a  new  bridge  across  the  Thames.  Be- 
tween these  houses  and  this  road  was  a  space 
which  was  covered  over  (as  a  means  of  access  to 
the  kouses)  by  a  flagging,  in  which  were  gratings 
to  ilet  light  and  air  to  the  lower  part  of  the 
buildings,  which  formed  separate  tenements,  the 
entrance  to  which  was  upon  the  lower  level  at 
the  rear.  The  space  so  covered  had  become  by 
dedication  prior  to  the  5  &  6  WilL  4,  c.  50,  a  part 
of  the  public  footway,  and  was  used  as  such  by 
the  public.  In  1862,  in  consequence  of  a  large 
number  of  persons  congregating  upon  the  spot, 
the  flagging  and  grating  in  front  of  one  of  the 
houses  (having  become  weakened  by  user)  gave 
way,  and  several  persons  were  precipitat«Kl  into 
the  area  below  (a  depth  of  about  thirty  feet),  and 
one  of  them  was  killed : — Held,  in  an  action  by 
his  widow,  under  9  &  10  Vict.  c.  93,  that,  there 
being  under  the  circumstances  no  legal  liability 
on  the  part  of  the  lessee  of  the  houses  to  keep 
the  sur&ce  of  this  way  in  repair,  the  action  was 
not  maintainable,  the  gulf  at  the  side  of  the 
causeway  being  the  result  of  the  road  being 
raised  by  the  makers  of  it,  not  by  the  land  at  the 
side  being  excavated  by  the  proprietors  of  it ; 
and  that  Qie  artificial  character  of  the  flagging 
and  grating  did  not  make  it  more  or  less  a  way 
to  be  repaired  by  the  parish.  Rohhin*  v.  Jones^ 
15  C.  B.,  N.  8.  221  ;  83  L.  J.,  C.  P.  1  ;  9  L.  T. 
623  ;  12  W.  R.  248. 

It  is  universally  the  duty  of  an  occupier  of  a 
house,  having  an  area  frenting  the  public  street, 
so  to  fence  it  as  to  make  it  safe  for  passengers, 
and  it  is  no  defence  to  an  action  against  him,  for 
neglecting  to  do  so,  whereby  a  person  fell  down 
into  the  area  and  was  hurt,  that  when  he  took 
possession  of  the  house,  and  as  long  back  as 
could  be  remembered,  the  area  was  in  the  same 
open  state  as  when  the  accident  happened. 
Coupland  v.  Hardingliam,  8  Camp.  398. 

A  tradesman  who  has  a  flap-door  in  the  foot 
pavement  of  the  street  opening  into  a  cellar 
underneath  his  house,  is  bound,  when  he  uses  it, 
to  conduct  his  business  with  such  a  degree  of 
care  as  will  prevent  a  reasonable  person,  acting 
himself  with  an  ordinary  degree  of  care,  from 
receiving  any  injury  by  it.  Proctor  v.  Harris, 
4  C.  &  P.  337. 

He  is  also  bound  to  take  reasonable  care  that 
the  flap  is  so  placed  and  secured,  as  that,  under 
ordinary  circumstances,  it  will  not  fall  down  ; 
but  if  the  tradesman  has  so  placed  and  secured 
it,  and  a  wrongdoer  throws  it  over,  the  trades- 
man will  not  be  liable  for  any  injuiy  occasioned 
by  it.  JDanieU  v.  Potter,  4  C.  &  P.  262.  And 
see  Plckard  v.  Smith,  10  C.  B.,  N.  S.  470 ;  4  L. 
T.  470. 

Eridenoe  of  PosBestion  of  Premises.] — ^Action 
for  obstructing  a  wharf  of  which  the  plaintiff 
was  possessed.  The  plaintiff  having  proved  sixty 
years*  general  user,  the  defendant  proved,  that, 
thirty  years  before  the  trial,  the  parties  through 
whom  the  plaintiff  claimed  accepted  a  lease  of 
adjoining  land,  containing  a  grant  of  the  use  of 
the  land  in  question,  as  the  same  had  been  there- 
tofore used  by  the  lessees,  as  a  sawpit  and  for 
iaying   timber: — Held,    that  the   jury   might, 


nevertheless,  from  the  general  user,  infer  that 
the  plaintiff  was  possessed  of  the  land  absolutely 
at  the  time  referred  to  in  the  pleadings.  Page 
V.  Hatchett,  8  Q.  B.  693  ;  16  L.  J.,  Q.  B.  281  ; 
10  Jur.  684. 

In  an  action,  the  plaintiff  declared  that  he  was 
possessed  of  a  messuage  and  premises,  with  the 
appurtenances ;  the  plea  traversed  this  allega- 
tion, and  at  the  trial  it  appeared  that  the  plain- 
tiff had  the  separate  use  and  occupation  of  only 
one  floor  of  a  dwelling-house : — Held,  that  the 
evidence  did  not  negative  the  allegation  that  the 
plaintiff  was  possessed  of  a  messuage.  Fenn  v. 
Grafton,  2  Bing.  N.  C.  617  ;  3  Scott,  66  ;  2 
Hodges,  68. 

In  an  action  for  an  injury  resulting  from 
falling  down  an  unprotected  area,  the  declara- 
tion stated  that  the  defendant  was  possessed  of 
the  premises,  and  that  they  were  adjoining  a 
public  and  common  street  and  highway.  .The 
defendant  had  agreed  with  the  owner  of  the 
premises  (two  carcases  of  houses)  to  finish  one 
of  them,  for  doing  which  he  was  to  have  the 
other ;  and  the  workmen  employed  by  him  were 
then  actually  at  work  upon  them,  but  it  did  not 
appear  that  any  conveyance  had  been  made  to 
him  : — Held,  that  it  was  sufficient  evidence  of  a 
possession  in  him.  Jarvis  v.  Dean,  11  Moore, 
364. 

The  defendants,  being  the  owners  of  a  house 
and  premises,  demised  the  same  on  the  1st  of 
April,  1863,  to  M.  for  thirty  years,  at  a  rent  pay- 
able quarterly,  with  a  right  of  re-entry  if  the 
rent  should  at  any  time  be  in  arrear  more  than 
fifteen  days.  M.  occupied  the  first  floor  for 
some  time,  and  let  out  the  rest  of  the  house  to 
separate  weekly  lodgers,  each  of  whom  had  a 
right  to  draw  water  from  the  tank  in  the  area, 
and  to  use  the  area  for  the  purpose  of  doing  so. 
In  March,  1866,  M.  let  the  first  floor  to  T.,  a  weekly 
lodger,  and  then  ceased  to  reside  in  the  house, 
never  paying  the  quarterly  rent  due  at  Lady-day, 
1868,  or  at  Midsummer,  and  both  were  in  arrear 
at  the  time  the  action  was  brought.  T.  had  the 
same  privilege  of  using  the  area  and  tank  as  the 
other  lodgers.  In  July,  M.  became  insolvent, 
and  about  the  26th  of  that  month  he  gave  up 
the  lease  to  the  official  assignee,  and  was  dis- 
charged upon  the  30th.  In  the  same  month,  the 
defendants  gave  notice  to  the  lodgers  that  the 
rent  must  be  paid  to  them,  and  two  of  the 
lodgers  did  so  pay  the  rent.  Upon  the  4th  of 
August,  the  plaintiff  suffered  an  injuiy  by  falling 
through  a  grating  in  an  area  belonging  to  the 
house,  and  being  part  of  the  premises  so  let  with 
the  house.  A  few  days  after  the  accident  to  the 
plaintiff,  viz.,  on  or  about  the  7th  of  August,  T., 
who  was  the  tenant  of  the  first  fioor,  received 
a  notice  from  the  inspector  of  nuisances  to  repair 
the  grating  in  front  of  the  house ;  this  notice 
was  immediately  handed  by  him  to  the  defen- 
dants, and  they  repaired  the  grating.  In  Novem- 
ber, the  defendants  called  upon  the  assignees  to 
elect  whether  they  would  take  the  lease  or  not, 
and  upon  their  refusal  to  take  it,  the  defendants 
took  possession  of  it,  and  of  the  house  and 
premises.  It  was  admitted  that  the  injury  to 
the  plaintiff  was  occasioned  by  the  negligence  of 
some  person  or  persons  in  not  keeping  the  grating 
in  repair : — Held,  that  there  was  no  evidence 
that  the  defendants,  before  the  time  of  the 
accident,  had  avoided  the  lease  and  entered  into 
possession  of  the  premises,  and  had  thus  become 
answerable  for  the-  negligence  by  which  the 
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plaintiff  was  injared.  Bishop  v.  Bedford  Charity 
iTm^tees),  1  El.  &  El.  697  ;  29  L.  J.,  Q.  B.  53 ; 
6  Jur.,  N.  S.  220— Ex.  Ch. 

Dangerous  BailiiLgB  in  Market.]— Defendants, 
owners  of  a  market  for  the  sale  of  cattle,  had, 
some  three  years  before  action,  erected  some 
railings  round  a  statue  in  the  street  of  t^e  town 
where  the  market  was  held,  and  near  to  the  site 
which  plaintiff,  who  was  in  the  habit  of  bring- 
ing cattle  to  the  market,  occupied  and  paid  a 
toll  for.  A  cow  of  plaintiff^s  was  killed  in  trying 
to  jump  the  railings,  and  in  an  action  brought 
against  defendants  to  recover  damages  for  her 
loss,  the  jury  found  that  the  railings  were  of  in- 
sufficient height : — Held,  by  Lush,  J.,  on  further 
consideration,  that  plaintiff  was  entitled  to  re- 
cover, on  the  ground  that  the  owners  of  the 
market  were  under  an  obligation  to  keep  the 
mai'ket-place  free  from  danger  to  those  who  law- 
fully frequented  it ;  and  that  by  erecting  the 
railings  of  insufficient  height  they  had  been 
guilty  of  a  misfeasance,  resulting  in  damage  to 
plaintiff,  who  was  not  a  mere  licensee  of  a  par- 
ticular site,  but  entitled  to  use  the  whole  of  the 
market-place  subject  to  the  regulations  and  con- 
trol of  tne  owners.  Lax  v.  Darlinqton  QMayor')^ 
48  L.  J.,  Q.  B.  143.  Affinned,  5  Ex.  D.  28 ;  49 
L.  J.,  Ex.  105  ;  41  L.  T.  489  ;  28  W.  R.  221. 

Liability  of  Householder — Injury  to  Child  in 
Charge  of  Orown-up  Person.] — The  plaintiff,  a 
boy  of  four  years  of  age,  accompanied  his  sister, 
who  was  going  on  business  to  the  defendant's 
house.  A  flight  of  steps,  protected  on  each  side 
by  railings,  led  up  to  the  front  door.  One  of 
these  railings  had  been  for  some  time  displaced, 
having  a  gap  of  eighteen  inches  between  the 
rails  on  either  side  of  it.  Across  this  gap  rope 
had  been  interlaced,  but  had  worn  away  and  had 
not  been  renewed.  The  sister  had  frequently 
been  to  the  house,  and  had  shortly  before  noticed 
that  the  rail  was  missing.  On  tixe  day  in  ques- 
tion the  sister  went  up  the  steps,  but  the  plain- 
tiff in  following  fell  through  the  gap  and  was 
injured : — Held,  that  the  plaintiff  could  main- 
tain no  action  against  the  defendant  for  the 
injury  he  had  sustained,  as  the  only  duty  on  the 
part  of  the  defendant  towards  him  was  to  take 
care  that  there  was  no  concealed  danger,  and 
of  this  there  was  no  evidence.  Burchell  v. 
HickUson,  50  L.  J.,  Q.  B.  101. 

Private  Bead — Liability  for  Daxnages  caused 
by  Excavations  in.] — The  defendant  whilst 
erecting  houses  upon  land  adjoining  a  new  road, 
which  had  not  been  dedicated  to  the  public,  had 
dug  a  trench  across  the  road  for  the  purpose  of 
making  drains.  The  plaintiff's  servant,  while 
driving  his  master's  horses  along  the  road  after 
dark,  drove  into  the  trench,  no  lights  having 
been  placed  to  warn  persons  using  the  road : — 
Held,  that  the  defendant  had  not  been  guilty  of 
any  negligence,  there  being  no  duty  cast  upon 
him  to  protect  any  one  using  the  road  without 
licence.  Dictum  of  Crompton,  J.,  in  Oalla^her 
V.  Humphrey  (10  W.  R.  664)  doubted.  Murley 
V.  Orovey  46  J.  P.  360. 

An  owner  of  a  private  way  passing  by  his 
warehouses  is  liable  for  an  injury  to  persons 
lawfully  using  the  way  if  caused  by  the  negli- 
gence of  his  servants,  e.  g.,  by  negligently  lower- 
ing goods  from  the  warehouses.  Gallagher  v. 
Humphrey,  6  L.  T.  684  ;  10  W.  R.  664. 


An  owner  of  land  having  a  private  road  for 
the  use  of  persons  coming  to  his  house,  gave 
permission  to  A.,  who  was  engaged  in  building 
on  the  land,  to  place  material  on  the  road.  A. 
placed  a  quantity  of  slates  there,  in  such  a  man- 
ner that  B.  in  using  the  road  was  injured : — 
Held,  that  A.  was  liable.  Held  also,  that  it  was 
not  necessary  to  allege,  in  the  declaration,  that 
the  obstruction  was  placed  on  the  road  without 
permission,  Corby  v.  Hill,  4  C.  B.,  N.  S.  566  ; 
27  L.  J.,  C.  P.  218. 


Placing   Dangerous   Instruments  in.] 


— The  defendant,  who  was  in  the  occupation 
of  premises  abutting  on  a  private  road  con- 
sisting of  a  carriage  and  footway,  which  he 
used  for  the  purpose  of  athletic  sports,  had 
erected  a  barrier  across  the  road  to  prevent 
persons  driving  vehicles  up  to  the  fence  sur- 
rounding his  premises  and  overlooking  the 
sports.  In  the  middle  of  this  barrier  was  a 
gap  which  was  usually  open  for  the  passage  of 
vehicles,  but  which,  when  the  sports  were  going 
on,  was  closed  by  means  of  a  pole  let  down 
across  it.  The  defendant  had  no  l^al  right  to 
erect  this  barrier.  Some  person,  without  his 
authority,  removed  a  part  of  the  barrier  armed 
V9ith  spikes,  commonly  called  chevaux  de  frise, 
from  the  carriage-way  where  he  had  placed  it 
and  put  it  in  an  upright  position  across  the  foot- 
path.  The  plaintiff,  on  a  dark  night,  was  law- 
fully passing  along  the  road  on  his  way  from  one 
of  the  houses  to  which  it  led.  He  felt  his  way 
through  the  opening  in  the  middle  of  the  bar- 
rier, and  getting  on  to  the  footpath  was  proceed- 
ing along  it  when  his  eye  came  in  contact  with 
one  of  the  spikes  of  the  chevaux  de  frise,  and 
was  injured.  The  jury  found  that  the  use  of  the 
chevaux  de  frise  in  the  road  was  dangerous  to 
the  safety  of  the  persons  using  it : — Hdd,  that 
the  defendant,  having  unlawfully  placed  a  dan* 
gerous  instrument  in  the  road,  was  liable  in 
respect  of  injuries  occasioned  by  it  to  the  plain- 
tiff, who  was  lawfully  using  the  road,  notwith- 
standing the  fact  that  the  immediate  cause  o£ 
the  accident  was  the  intervening  act  of  a  third 
party  in  removing  the  dangerous  instrument 
from  the  carriage-way,  where  the  defendant  had 
placed  it,  to  the  footpath.  Clark  v.  Chambers, 
3  Q.  B.  D.  327 ;  47  L.  J.,  Q.  B.  427 ;  38  L.  T.  454 ; 
26  W.  R.  613. 

Ezcavatipn  near  Highway.] — ^A  person  who 
excavates  a  hole  in  his  own  ground  abutting  on 
an  immemorial  public  highway,  so  that  tiie  use 
of  such  way  is  rendered  unsafe  to  the  public, 
even  when  using  ordinary  care,  is  responsible  for 
an  injury  to  a  person  accidentally  falling  into 
such  hole  while  passing  with  ordinary  caution 
along  the  highway.  Barries  v.  Ward,  2  C.  &  K. 
661  ;  9  C.  B.  392  ;  19  L.  J.,  C.  P.  195  ;  14  Jur. 
334. 

The  fact  of  the  person  so  falling  into  the  hole 
being  thereby  a  trespasser,  is  no  answer  to  an 
action  by  him  for  the  injury  which  he  has  sus- 
tained,   lb. 

Though  the  liability  arises  from  the  defendant 
being  in  possession  of  the  hole,  the  declaration 
may  describe  it  by  alleging  the  defendant  to  be 
in  possession  of  a  messuage,  with  the  appurte* 
nances,  part  of  which  appurtenances  is  the  hole. 
lb. 

An  owner  of  land  is  under  no  legal  obligation 
to  fence  an  excavation  therein,  unless  it  is  made 
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80  near  to  a  public  road,  or  way,  as  to  constitate 
a  public  nuisance.  Houruell  v.  Smyth,  7  C.  B., 
K.  S.  731  ;  29  L.  J.,  C.  P.  303  ;  6  Jur.,  N.  S.  897  ; 
8  W.  R.  277. 

If  an  excaration  has  been  made  so  near  to  a 
highway  since  its  dedication  and  adoption  as  to 
create  or  increase  danger  to  the  public,  and  an 
accident  happens  thereby,  the  person  making  tJie 
excavation  is  not  absolved  from  liability  by 
reason  that  a  statutory  obligation  to  fence  the 
highway  is  imposed  upon  other  parties,  who 
have  neglected  to  do  so.  Wettor  v.  Dunkj  4  F. 
&  F.  298. 

When  an  owner  of  land  makes  upon  it  an 
excavation  adjoining  a  public  way,  so  that  a 
person  walking  upon  it  might,  by  making  a  false 
step,  or  being  affected  with  a  sudden  giddiness, 
or  by  the  sudden  starting  of  a  horse,  be  thrown 
into  the  excavation,  the  party  making  the  exca- 
vation is  liable  for  the  consequences ;  but  it  is 
otherwise  when  the  excavation  is  made  at  some 
distance  from  the  way,  and  the  person  falling 
into  it  would  be  a  trespasser  upon  the  land  of 
the  party  making  the  excavation  before  he 
reached  it.  Hardctutle  v.  SotUh  YorktJiire 
liailtoay  and  River  Dun  Company,  4  H.  &  N. 
67  ;  28  L.  J.,  Ex.  189  ;  5  Jur.,  N.  S.  160 ;  32 
L.  T.,  O.  S.  297  ;  7  W.  R.  826. 

The  proper  and  true  test  of  legal  liability  in 
such  a  case  is,  whether  the  excavation  is  sub- 
stantially adjoining  the  way.    Ih, 

A  company  was  possessed  of  a  canal  and  the 
land  between  it  and  a  sluice  ;  an  ancient  public 
footpath  passed  through  the  land  dose  to  the 
sluice  ;  there  was  a  towing-path,  nine  feet  wide, 
by  the  side  of  the  canal,  and  an  intervening 
space  of  twelve  feet  of  grass  between  the 
towing-path  and  the  footpath.  By  permission 
of  the  company  the  intervening  space  had  been 
recently  used  for  carting,  and  ruts  having  been 
caused,  the  whole  space  between  the  sluice  and 
the  canal  had  been  covered  with  cinders,  and 
thus  all  distinction  between  the  path  and  the 
rest  of  the  land  had  been  obliterated.  A  person 
using  the  path  at  night  missed  his  way,  and  fell 
into  the  canal  and  was  drown^  : — Held,  that 
the  canal  was  not  so  near  the  footpath  as  to  be 
adjoining  to  it,  so  as  to  throw  upon  the  company 
the  duty  of  fencing  the  canal  off  ;  and  that  the 
other  facta  did  not  render  the  company  liable 
for  the  accident.  BinJu  v.  South  Yorkshire 
Railtoay  and  River  Dun  Company,  3  B.  &  S. 
244,  350 ;  32  L.  J.,  Q.  B.  26  ;  7  L.  T.  360 ;  11 
W.  R.  66. 


Eridenoe  of  Hegliganoe.] — Where  there 


are  two  modes  of  doing  a  work  in  a  public  high- 
way, from  which  damage  may  result  to  a  passer 
by,  the  one  mode  more  dangerous  than  the  other, 
though  both  are  usual  modes,  it  is  for  the  jury  to 
say  whether  the  adoption  of  the  former  mode 
amounts,  under  all  the  circumstances,  to  negli- 
gence.    Cleveland  v.  Spier,  16  C.  B.,  N.  S.  399. 

Improperly  leaying  Plough  and  Van  by  tide 
of  Highway.] — A  house- van  attached  to  a  steam 
plough  was  left  for  the  night  on  the  grassy  side 
of  a  highway  by  the  defendant.  The  van  and 
plough  were  four  or  five  feet  from  the  metalled 
part  of  the  way.  During  the  evening  the  plain- 
tiff's testator  drove  his  mare  in  a  cart  along  the 
metalled  road.  The  mare  was  a  kicker,  but  he 
was  unaware  of  her  vice.  Passing  the  van  she 
shied  at  it,  kicked,  and  galloped  kicking  for 


140  yards,  then  got  her  leg  over  the  shaft,  fell, 
and  kicked  her  driver  as  he  rolled  out  of  the 
cart.  He  afterwards  died  from  the  kick  so  re- 
ceived. In  an  action  under  Lord  Campbell's 
Act  (9  k.  10  Vict.  c.  93,  s.  1),  by  his  executors 
for  wrongful  and  negligent  obstruction  of  the 
highway,  the  jury  found  that  the  van  was  left 
where  it  stood  unreasonably  and  negligently, 
and  caused  some  appreciable  danger  to  vehicles 
passing  along  the  metalled  parts  of  the  road ; 
that  the  death  was  occasioned  by  the  van  stand- 
ing where  it  did,  and  by  the  inherent  vice  of  the 
mare  combined,  and  that  there  was  no  con- 
tributory negligence  : — Held,  that  on  these  find- 
ings the  verdict  and  judgment  must  be  for  the 
plaintiff ;  for  the  unauthorized,  unreasonable, 
and  dangerous  user  of  the  highway  by  the  de- 
fendant was  the  proximate  cause  of  the  injury. 
Harris  v.  Mohhs,  3  Ex.  D.  268  ;  39  L.  T.  164  j 
27  W.  R.  164. 

Ai  to  farther  Obttmotions  to  Highway  and 
Dangerous  User  ot.']'^See  Wat. 

Obligation  to  Fenoe  ICachinery.] — A  company 
for  the  manufacture  of  cotton  employed  a  ser- 
vant to  grease  the  bearings  between  the  fly- 
wheel and  the  spur-wheel  of  a  steam  engine  in 
their  factory.  The  fly-wheel  revolved  in  a  wheel 
race  parallel  to  a  wall  and  on  one  side  of  it,  and 
the  spur-wheel  revolved  parallel  on  the  other 
side.  The  extreme  distance  between  the  two 
wheels  was  two  feet  ten  inches,  and  the  wall 
was  two  feet  three  inches  thick.  In  a  hole 
made  in  this  wall  ^e  servant  stood  or  sat  while 
he  greased  the  bearings.  The  wheel  race  was 
one  which  ought  to  have  been  fenced  or  other- 
wise secured  within  7  &  8  Vict.  c.  15,  s.  21 
(repealed).  The  fly-wheel  on  the  side  next  the 
wall  and  the  edge  of  the  wheel  race  on  that 
side  were  not  fenced.  The  servant,  having  been 
at  this  work  for  five  days,  was  found  on  the 
sixth  lying  dead  on  the  bearings,  and  it  was  not 
disputed  that  he  must  have  been  caught  and 
killed  by  the  fly-wheel.  His  administratrix 
having  brought  an  action,  on  behalf  of  herself 
and  child,  against  the  company  for  negligence 
in  not  fencing  the  wheel  race  as  required  by  the 
statute  : — Held,  assuming  that  the  deceased  was 
not  guilty  of  contributory  negligence,  either  in 
the  undertaking  the  employment  or  conducting 
it,  that  the  action  was  maintainable.  Britton 
V.  Great  Western  Cotton  Company,  7  L.  R.,  Ex. 
130  ;  41  L.  J.,  Ex.  99 ;  27  L.  T.  126  ;  20  W.  R. 
626. 

III.   OWNERS   AND   DRIVERS   OF 
VEHICLES. 

Liability  of  Proprietor  of  Cab  for  aot  of 
Driver.]— The  provisions  of  the  Hackney  Car- 
riage Acts  do  not  necessarily  impose  upon  cab 
proprietors  and  drivers  the  relation  of  master 
and  servant.  Where,  therefore,  by  the  terms  of 
the  contract  between  them,  such  a  relation  is 
not  established,  and,  apart  from  the  provisions 
of  the  act,  they  are  only  in  the  position  of  bailor 
and  bailee,  the  proprietor  is  not  liable  in  an 
action  for  damages  caused  by  the  iiegligent 
driving  of  the  driver.  King  v.  Spurr,  8  Q.  B.  D. 
104  ;  61  L.  J.,  Q.  B.  106  ;  45  L.  T.  709  ;  30  W. 
R.  152  ;  46  J.  P.  198. 

Powles  V.  Hider  (6  E.  &  B.  207),  and  Venahlei 
V.  Smith  (2  Q.  B.  D.  279),  distinguished.     Ih. 
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A  proprietor  of  a  hackney  carriage  is  liable 
for  the  acts  of  his  driver  whUe  acting  within  the 
scope  of  his  ezaployment.  Vefuibligs  ▼.  Smithy  2 
Q.  B.  D.  279 ;  46  L.  J.,  Q.  B.  70 ;  36  L.  T. 
609  ;  25  W.  R.  684. 

Where  a  portmanteaa  was  lost  from  a  cab  by 
the  negligence  of  the  driver: — Held,  that  the 
driver  was  the  servant  of  the  proprietor,  inas- 
much as  the  cab  had  upon  it  the  name  of  the 
proprietor  under  the  1  &  2  Will.  4,  c.  22,  s.  20, 
and  that  the  action  was  rightly  brought  against 
him.  Powles  v.  Hider,  6  El.  &  Bl.  207  ;  25  L. 
J.,  Q.  B.  331 ;  2  Jur.,  N.  S.  472. 

Hiring  Horses  for  Carriage.] —Where  the 
owner  of  a  carriage  hired  of  a  stable-keeper  a 
pair  of  horses  to  draw  it  for  a  day,  and  the 
owner  of  the  horses  provided  a  driver,  through 
whose  negligent  driving  an  injury  was  done  to  a 
horse  belonging  to  a  third  person  : — Held,  by 
Abbott,  C.  J.,  and  Littledale,  J.,  that  the  owner 
of  the  carriage  was  not  liable  to  be  sued  for  such 
injury.  Bayley  and  Holroyd,  JJ.,  diss.  Laugher 
V.  IbrUteVf  6  B.  &  C.  547. 

Control  over  Driver.]  —  In  an  action  for 
damages  done  through  negligent  driving  of  a 
carriage  and  horses  let  to  hire,  and  driven  by 
the  servants  of  the  owner,  it  is  a  question  for 
the  juiy  whether  the  servants  were  acting  as  the 
servants  of  the  person  hiring,  or  of  the  owner. 
^radij  V.  Giles,  1  M.  &  Rob.  494. 

A  person  who  drives  in  his  own  carriage  with 
job  horses,  and  a  driver  hired  to  accompany 
them,  is  not  liable  for  any  injury  caused  to  a 
third  party  by  negligent  driving  or  carelessness 
of  the  person  so  hired,  even  although  he  has 
selected  that  person  from  among  the  servants 
usually  employed  by  the  job  master  for  that 
purpose.  A  person  hiring  job  horses  and  a 
driver,  may,  however,  in  such  case,  render  him- 
self liable  by  his  own  conduct,  such  as  directing 
the  servant  to  drive  in  a  particular  manner, 
w^hich  caused  the  injury,  but  this  is  not  in  respect 
of  the  general  relation  of  master  and  servant. 
Quannan  v.  Burnett,  6  M.  &  W.  499 ;  4  Jur.  969. 

A  party  who  had  a  carriage  of  his  own,  had 
been  in  the  habit  of  hiring  horses  and  a  servant 
from  a  particular  jobmaster,  and  was  in  the 
habit  of  paying  the  servant  a  fixed  sum  for  each 
drive,  and  had  provided  him  with  a  livery  to 
wear  while  driving.  The  servant,  on  returning 
from  a  drive,  went  into  the  house  of  the  hirer  to 
change  his  livery,  leaving  the  horses  without  any 
one  to  mind  them,  which  accordingly  ran  off  : — 
Held,  that  these  facts  did  not  constitute  him  the 
servant  of  the  hirer  of  the  horses,  so  as  to  render 
the  latter  liable  for  injury  done  by  them  to  the 
carriage  of  a  third  party.    JJ. 

A  party,  consisting  of  the  defendant  and 
others,  hired,  for  a  day's  excursion,  a  carriage 
and  post-horses,  driven  by  postillions,  who  were 
the  servants  of  the  owner  of  the  horses.  The 
defendant  rode  upon  the  box.  The  postillions, 
in  endeavouring  to  force  their  way  into  a  line  of 
carriages,  overturned  a  gig,  and  seriously  injured 
the  plaintiff,  who  was  in  the  gig.  The  defen- 
dant, at  the  time  and  afterwards,  held  himself 
out  as  responsible  for  the  accident,  and  used 
expressions  shewing  that  he  had  a  control  over 
the  postillions  at  the  time  it  happened  : — Held, 
that  he  was  liable  in  trespass.  M'Laughlin  v. 
Pryor,  4  M.  &  G.  48  ;  4  Scott,  N.  R.  665  :  Car. 
&  M.  354. 


Other    Evidence    of    Ownership.]  —  In   an 

action  for  negligent  driving  by  the  defen- 
dant's servant,  if  it  appears  that  the  defendant 
holds  himself  out  to  the  world  as  the  owner 
of  the  cart,  by  suffering  his  name  to  remain 
painted  on  it,  and  over  the  door  of  the  house  of 
business  to  which  it  belongs,  the  action  is  main- 
tainable against  him,  although  it  is  proved  that 
he  had  for  some  days  ceased  to  be  the  owner  of 
the  cart  and  was  not  concerned  in  the  business, 
having  resigned  both  to  his  former  partner. 
Stahlet  V.  Mey,  1  C.  &  P.  614. 

If  the  carriage  of  A.  strikes  against  the  cart  of 
B.,  and  a  person  who  sees  it  demands  the  address 
of  the  owner  of  the  carriage,  the  address  given 
by  a  person  in  the  carriage  is  admissible  ;  but  a 
statement  that  any  damage  done  will  be  paid  for, 
is  not  so.    Beamon  v.  Bllice,  4  G.  &  P.  685. 

Scope  of  Employment.  J — If  a  servant,  without 
his  master's  knowledge,  takes  his  master's  car- 
riage out  of  the  coach-house,  and  with  it  commits 
an  injury,  the  master  is  not  liable,  because  he 
has  not  in  such  case  intrusted  the  servant  with 
the  carriage.  But  whenever. the  master  has 
intrusted  the  servant  with  the  control  of  the 
carriage,  it  is  no  answer  that  Uie  servant  acted 
improperly  in  the  management  of  it,  but  the 
master,  in  such  case,  will  be  liable,  because  he 
has  put  it  in  the  servant's  power  to  mismanage 
the  carriage  by  intrusting  lum  with  it.  Heath  v. 
Wilson,  9  C.  &  P.  607  ;  2  M.  &  Rob.  181 ;  S.  P., 
MitcJufll  V.  Crasweller,  13  G.  B.  237. 

A  declaration  which  charges  the  defendant 
with  having  negligently  driven  his  cart  against 
the  plaintiff's  horse,  is  supported  by  evidence 
that  the  defendant's  servant  drove  the  cart. 
Brucker  v.  Promont,  6  T.  R.  659. 

A  wine  merchant  sent  his  carman  and  clerk 
with  a  horse  and  cart  to  deliver  some  wine,  and 
bring  back  some  empty  bottles  ;  on  their  return, 
when  about  a  quarter  of  a  mile  from  his  offices, 
the  carman,  instead  of  performing  his  duty,  and 
driving  to  the  offices,  depositing  the  bottles,  and 
taking  the  horse  and  cart  to  stables  in  the  neigh- 
bourhood, was  induced  by  the  clerk  (it  being 
after  business  hours)  to  diive  in  quite  another 
direction  on  business  of  the  clerk's ;  and  while 
they  were  thus  driving  the  plaintiff  was  run 
over,  owing  to  the  negligence  of  the  carman  : — 
Held,  that  the  master  was  not  liable :  for  that 
the  carman  was  not  doing  the  act,  in  doing  which 
he  had  been  guilty  of  n^ligence,  in  the  course  of 
his  employment  as  servant.  Storey  v.  Ashton, 
4  L.  R.,  Q.  B.  476 ;  38  L.  J.,  Q.  B.  223 ;  17  W.  R.  727. 

And  see  MastbB  AND  Sebvakt. 

Joint  Hiring.] — In  an  action  against  two,  foi 
negligently  driving  a  chaise,  if  they  hired  it 
jointly  and  were  jointly  in  possession  of  it,  both 
are  liable  for  the  accident.  Davey  v.  Chamber- 
lain, 4  Esp.  229. 

Aliter,  if  it  belongs  to  one  only,  and  the  other  is 
merely  a  passenger.    Ih, 

Joint  Owners  of  Coaoh.] — ^A  declaration  against 
three  proprietors  of  a  stage-coach,  stated  that  the 
coach  was  under  their  care,  and  that  through 
their  negligence  the  coach  ran  against  the 
plaintiff,  and  injured  him ;  the  evidence  was, 
that  one  of  the  proprietors  was  driving  when  the 
accident  happened ;  the  jury  found  that  the 
accident  was  occasioned  by  his  negligent  driving : 
— Held,  that  the  plaintiff  might  maintain  the 
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action  against  all  the  proprietors.    Moretmi  v. 
Harden,  6  D.  &  B.  275  ;  4  B.  &  C.  223. 


IV.    MANUFACTUBEBS,  EMPLOYBBS, 
AND  CONTBACTOBS. 

1.      MANUFACTUBEBS. 

Dnty  ol] — When  an  article  is  supplied  for  a 
specific  parpose  the  manufacturer  warrants  that 
it  is  reasonably  fit  for  that  purpose.  In  an 
action  against  a  carriage  builder  for  supplying  a 
pole,  wUch  the  jury,  although  acquitting  him  of 
negligence,  found  was  not  reasonably  fit  for  the 
purpose : — ^Held,  that  the  plaintiff  was  entitled  to 
reooTer.  Banddll  v.  Newsan,  2  Q.  B.  D.  102 ;  46 
L.  J.,  Q.  B.  257  ;  36  L.  T.  164  ;  25  W.  B.  313— 
C.  A.  Beversing  45  L.  J.,  Q.  B.  364 ;  34  L.  T. 
627. 

A  jobmaster  supplying  a  carriage  is  bound  to 
present  it  as  fit  for  the  purpose  for  which  it  is 
hired  as  care  and  skill  can  make  it,  and  if  damage 
is  caused  to  the  hirer  by  a  defect  not  attribut- 
able to  mere  accident,  the  jobmaster  is  liable. 
Hyman  v.  Kye,  6  Q,  B.  D.  685  ;  44  L.  T.  919  ;  45 
J.  P.  554. 

A.  built  a  coach  for  the  postmaster-general,  B. 
horsed  it  and  hired  C.  as  a  coachman  to  drive  it. 
The  coach  broke  down  from  a  defect  in  the  build- 
ing:— Held,  that  0.  could  not  sue*  A.  Winter- 
bottom  V.  Wri^htj  10  M.  &  W.  109. 

Where  the  defendant  sold  a  bottle  of  hair  wash 
to  a  husband  to  be  used  by  his  wife,  and  the 
latter  was  injured  in  using  the  same : — Held, 
that  the  duty  of  the  vendor  to  use  ordinary  care 
in  compounding  the  wash  extended  to  the  person 
for  whose  use  the  vendor  knew  it  was  purcnased. 
Oeorge  v.  Skivington^  5  L.  B.,  Ex.  1  ;  39  L.  J., 
Ex.  8  ;  21  L.  T.  495  ;  18  W.  B.  118. 

The  father  of  the  plaintiff  bought  a  gun  of 
the  defendant  for  the  use  of  himself  and  his 
sons,  and  the  defendant  warranted  the  gun  to 
have  been  made  by  Nock  and  to  be  a  good  and 
safe  gun.  The  g^n  burst  while  the  plaintiff  was 
using  it  and  injured  his  hand : — Held,  that 
there  had  been  fraud  and  damage,  the  result 
of  that  fraud,  from  an  act  contemplated  by 
the  defendant  at  the  time  of  the  sale,  and  that 
the  action  was  maintainable.  LangHdge  v. 
Levy,  2  M.  &  W.  519  ;  8.  C,  in  error,  2  M.  &  W. 
337  ;  and  see  Zongmeid  v.  Holliday,  6  Ex.  761. 

To  Stranger.] — ^The  defendant  supplied  and 

erected  a  staging  round  a  ship  under  a  contract 
with  the  shipowner.  The  plaintiff  was  employed 
by  the  shipowner  to  paint  the  ship,  and  in  the 
course  of  the  work  fell  from  the  staging  and  was 
injured  by  reason  of  a  defect  in  its  condition. 
In  an  action  for  damages  : — Held,  that  the  de- 
fendant had  no  duty  towards  the  plaintiff  to 
supply  a  reasonably  safe  staging,  ana  therefore 
was  not  liable.  Winterhottom  v.  Wright  (10  M. 
&  W.  109)  followed ;  Oeorge  v.  Skivington  (5 
L.  B.,  Ex.  1)  disapproved  of.  Heaven  v.  Pender^ 
9  Q.  B.  D.  302 ;  51  L.  J.,  Q.  B.  465  ;  47  L.  T. 
163  ;  30  W.  B.  749. 


2.  Employebs. 

Liability  for  aets  of  Contraetor — ^Temporary 
Platforma  at  Baee.] — ^When  money  is  paid  by 
spectators  at  races  or  other  public  exhibitions  for 
the  use  of  temporary  stands  or  platforms,  there  is 


an  implied  warranty  on  the  part  of  the  person 
receiving  the  money,  that  due  care  has  been  used 
in  the  construction  of  the  stand  by  those  whom 
he  has  employed  as  independent  contractors  to 
do  the  work,  as  well  as  by  himself.  FranctM  v. 
Coehrell,  5  L.  B.,  Q.  B.  184  ;  39  L.  J.,  Q.  B.  113  ; 
21  L.  T.  203 ;  18  W.  B.  668.  Affirmed,  5  L.  B., 
Q.  B.  501  ;  39  L.  J.,  Q.  B.  291 ;  23  L.  T.  466  ;  18 
W.  B.  1206  ;  10  B.  &  8.  850— Ex.  Ch. 

The  defendant,  acting  on  behalf  of  a  com- 
mittee of  which  he '  was  a  member,  employed 
certain  persons  to  erect  and  let  to  them  a  tem- 
porary stand  for  the  use  of  persons  desirous  of 
seeing  a  steeple-chase.  The  stand  having  been 
erected,  the  defendant,  on  behalf  of  himself  and 
his  colleagues,  received  money  from  the  plaintiff 
and  other  visitors  for  the  use  of  places  on  the 
stand.  The  contractors  were  competent  and 
proper  persons  to  be  employed  to  erect  the  stand, 
but  it  was  in  fact  so  negligently  erected  that  it 
fell,  and  caused  injury  to  the  plaintiff,  while  he 
was  upon  it,  looking  at  the  races.  Neither  the 
plaintiff  nor  the  defendant  knew  of  the  improper 
construction  of  the  stand : — Held,  that  the  con- 
tract by  the  defendant,  to  be  implied  from  the 
relation  which  existed  between  him  and  the 
plaintiff,  was  that  due  care  had  been  used  not 
only  by  the  defendant  and  his  servants,  but  by 
the  persons  whom  he  had  employed  to  erect  the 
stand,  and  that  consequently  he  was  liable  for 
the  injury  to  the  plaintiff.  Ih,  And  see  Pitt9 
V.  Kingsoridge  Highway  Board ,  25  L.  T.  195  ; 
19  W.  B  884. 

Fall  of  Shed  owing  to  Hegligenoe  of  Builder.] 

— ^A  livery  stable-keeper  is  not  responsible  for 
the  fall  of  the  building  by  the  careless  or  im- 
proper conduct  of  the  builder  of  which  he  had 
not  notice.  Searle  v.  Laverieh^  9  L.  B.,  Q.  B. 
122  ;  48  L.  J. ,  Q.  B.  43  ;  30  L.  T.  89  ;  22  W.  B.  367. 
A  livery  stable-keeper  employed  a  builder  (not 
a  servant  of  the  former,  but  an  independent  con- 
tractor) to  erect  on  pait  of  his  yard  a  building, 
of  which  the  lower  part  was  a  shed  for  the  recep- 
tion of  carriages  for  reward.  The  plaintiff  de- 
posited two  carriages  with  the  defendant  for  safe 
keeping,  which  were  placed  in  the  above-men- 
tioned shed.  Whilst  the  carriages  were  there 
the  building  was  blown  down  by  a  high  wind, 
and  the  carriages  were  injured.  The  builder 
was  one  whom  a  careful  and  prudent  person 
might  trust,  and  the  defendant  had  no  notice  of 
any  negligence  on  the  builder*s  part.  An  action 
having  b^n  brought  by  the  plaintiff  against  the 
defendant,  evidence  was  offered  at  the  trial,  on 
the  part  of  the  plaintiff,  to  shew  that  owing  to 
the  neglect  of  the  builder  and  his  workmen,  the 
building  was,  in  fact,  unskilfully  built  and  un- 
safe, and  that  this  was  the  cause  of  the  fall. 
The  judge  rejected  this  evidence  and  nonsuited 
the  plaintiff: — Held,  that  this  evidence  was 
rightly  rejected  and  that  the  nonsuit  was  right  Tb, 

Damage  in  Bebnilding  House.] — A  man,  who 
orders  a  work  to  be  executed  on  his  own  pre- 
mises, lawful  in  itself,  but  from  which,  in  the 
natural  course  of  things,  injurious  consequences 
to  his  neighbour  must  be  expected  to  arise,  unless 
means  are  adopted  by  which  such  consequences 
may  be  prevented,  is  bound  to  see  to  the  doing 
of  that  which  is  necessary  to  prevent  mischief  ; 
and  cannot  relieve  himself  of  his  responsibility 
by  employing  some  one  else  to  do  what  is  neces- 
sary  to  prevent  the  act  he  had  ordered  to 
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done  from  beooming  wrongful.  Bower  v.  Peate, 
1  Q.  B.  D.  321 ;  45  L.  J.,  Q.  B.  446  ;  35  L.  T. 
321. 

B.  and  P.  were  respective  owners  of  two  ad- 
joining houses,  B.  being  entitled  to  the  support,  i 
for  his  house,  of  P.'s  soil.  P.  employed  a  con- 
tractor to  pull  down  his  house,  excavate  the 
foundations,  and  rebuild  the  house ;  the  con- 
tractor undertook  the  risk  of  supporting  B.'s 
house,  as  far  as  might  be  necessaiy,  during  the 
work,  and  to  make  good  any  damage  and  satisfy 
any  claims  arising  therefrom.  B.^s  house  was 
injured,  in  the  progress  of  the  work,  owing  to 
the  means  taken  by  the  contractor  to  support  it 
being  insufficient: — Held,  that  P.  was  liable, 
even  if  the  undertaking  as  to  risk  had  amounted, 
which  it  did  not,  to  an  express  stipulation  that 
the  contractor  should  do,  as  part  of  the  works 
contracted  for,  all  that  was  necessary  to  support 
P.'s  house.    Ih, 

See  also  Angn*  v.  Dalton,  ante^  col.  711. 

Lamp  over  Public  Pavement,  Bepaln  ol] — 
The  defendant  became  the  lessee  and  occupier  of 
a  house,  from  the  front  of  which  a  heavy  lamp 
projected  several  feet  over  the  public  foot-pave- 
ment. As  the  plaintiff  was  walking  along,  in 
Kovember,  the  lamp  fell  on  her  and  injured  her. 
In  the  previous  August  the  defendant  had  em- 
ployed an  experienced  gasfitter,  C,  to  put  this 
lamp  in  repair.  At  the  time  of  the  accident  a 
person  employed  by  the  defendant  was  blowing 
the  water  out  of  the  gas-pipes  of  the  lamp,  and  in 
doing  this  a  ladder  was  raised  against  the  lamp- 
iron  or  bracket  from  which  the  lamp  hung,  and 
on  the  man  mounting  the  ladder,  owing  to  the 
wind  and  wet,  the  ladder  slipped,  and  he,  to  save 
himself,  clung  to  the  lamp-iron,  and  the  shaking 
caused  the  lamp  to  fall.  On  examination  it  turned 
out  that  the  fastening  by  which  the  lamp  was 
attached  to  the  lamp-iron  was  in  a  decayed  state. 
The  jury  found  that  there  had  been  negUgence  on 
the  part  of  C,  but  no  negligence  on  the  part  of 
the  aef  endant  personally  ;  that  the  lamp  was  out 
of  repair  through  general  decay,  but  not  to  the 
knowledge  of  the  defendant ;  that  the  immediate 
cause  of  the  fall  of  the  lamp  was  the  slipping  of 
the  ladder  ;  but  that,  if  the  lamp  had  been  in  good 
repair,  the  slipping  of  the  ladder  would  not  have 
caused  it  to  &l : — Held,  that  the  plaintiff  was 
entitled  to  the  verdict  By  Lush  and  Quain,  J  J., 
on  the  ground  that  if  a  person  maintains  a  lamp 
projecting  over  the  highway  for  his  own  purposes 
it  is  his  duty  to  maintain  it  so  as  not  to  be  dan- 
gerous to  the  passengers  ;  and  if  it  causes  injniy 
owing  to  want  of  repair,  it  is  no  answer  on  his 
part  that  he  had  employed  a  competent  person  to 
repair  it.  By  Blackburn,  J.,  on  the  ground  that, 
under  the  circumstances  of  the  case,  it  was  shewn 
that  the  defendant  knew  that  the  lamp  wanted 
repair  in  August,  and  it  was  his  duty,  therefore, 
to  put  it  in  reasonable  repair,  and  the  person  he 
employed  having  failed  to  do  so,  he  was  liable  for 
the  consequences  of  the  breach  of  duty.  Tarry 
V.  Ashton,  I  Q.  B.  D.  314 ;  45  L.  J.,  Q.  B.  260  ; 
34  L.  T.  97  ;  24  W.  R.  581. 

Opening  of  Bridge.] — A  railway  company  was 
authorized  by  act  of  parliament  to  construct  a 
railway  bridge  across  a  navigable  river.  The 
act  provided  that  it  should  not  be  lawful  to 
detain  any  vessel  naviprating  the  river  for  a 
longer  time  than  sufficient  to  enable  any  car-  ^ 


riages,  animals  or  passengers,  ready  to  traverse 
to  cross  the  bridge,  and  for  opening  it  to  admit 
such  vessel.  The  company  employed  a  contrac- 
tor to  construct  the  bridge  in  conformity  with 
the  provisions  of  the  act  of  parliament,  but 
before  the  works  were  completed,  the  bridge, 
from  some  defect  in  its  construction  could  not 
be  opened,  and  ithe  plaintiff's  vessel  was  pre- 
vented from  navigating  the  river  : — Held,  that 
the  company  was  liable  for  the  damage  thereby 
caused.  Hole  v.  Sitthighounie  and  Skeernegg 
Railway  Company^  6  H.  &  N.  488  ;  30  L.  J.,  Ex. 
81  ;  3  L.  T.  750 ;  9  W.  R.  274. 

Dangerous  Ereotiona.] — Where  an  employer, 
the  owner  of  premises,  allows  them  to  remain 
and  be  used  for  the  purpose  for  which  they  were 
erected  and  designed  in  a  state  unsafe  and 
insufficient  for  that  purpose,  and  an  accident 
occurs  in  the  use  of  them,  not  through  the 
particular  manner  of  user,  but  by  reason  of  such 
unsafe  and  insufficient  state,  he  \&  liable  for  any 
injury  thus  caused  to  his  servants  using  them. 
Thus,  where  an  engineer  had  a  crane  worked  on 
a  tramway,  supported  on  piers  of  brickwork, 
which  were  of  insufficient  strength,  and  which 
gave  way,  and  thus  caused  an  accident  to  one  of 
the  men  engaged  in  working  the  crane  : — ^Held, 
that  there  was  evidence  of  negligence,  for  which 
the  employer  was  liable.  FeUham  v.  England^ 
4  F.  &  F.  460. 

A  master  builder,  having  contracted  to  build 
a  certain  building,  employed  A.  as  a  bricilayer. 
The  scaffolding  was  erected  under  the  super- 
intendence of  the  master's  foreman,  he  not  being 
present,  and  was  constructed  by  men  in  his 
employ,  who  used  an  unsound  ledger  pole,  in 
consequence  of  which  the  scaffold  broke  while 
A.  was  at  work  upon  it,  and  he  was  thrown  to 
the  ground  and  killed.  The  unsoundness  of  the 
pole  had  been  previously  pointed  out  to  the 
foreman  : — Held,  that  no  action  could  be  main- 
tained against  the  master  builder,  there  being 
no  evidence  that  the  foreman  was  an  improper 
person  to  employ  for  that  purpose.  Wigm-ore  v. 
Jay,  6  Ex.  354  ;  19  L.  J.,  Ex.  296  ;  14  Jur.  837. 

But  in  an  action  by  a  labourer  against  his 
employers  for  an  injury  caused  by  the  fall  of  a 
scaffold-pole  proved  to  have  fallen  through  the 
rottenness  of  the  end  put  into  the  earth,  it  ap- 
peared that  it  had  been  in  the  earth  two  years,  and 
that  though  some  poles  might  last  as  long  without 
being  rotten,  others  would  not,  and  that  no  one 
was  employed  from  time  to  time  to  take  up  the 
poles  to  see  if  they  were  sound  : — Held,  that  if 
the  jury  thought  the  pole  was  left  in  the  ground 
an  unreasonable  time  without  examination,  there 
was  evidence  of  negligence  to  sustain  the  action. 
Webb  V.  Rennie,  4  F.  &  F.  608. 

A  railway  company  entered  into  a  contract 
with  A.  to  construct  a  branch  line  ;  who  con- 
tracted with  B.  to  erect  a  tubular  bridge,  parcel 
of  the  works.  B.  had  a  surveyor,  C,  whom  he 
paid  by  a  salary  of  2502.  a  year  to  attend  to  ,his 
general  business ;  and  after  obtaining  the  con- 
tract for  the  bridge,  contracted  with  C.  to 
provide  the  necessary  scaffolding,  for  which  he 
was  to  receive  40^  irrespective  of  his  salary,  B. 
to  furnish  the  requisite  materials,  including 
lights.  One  of  the  poles  of  the  scaffold  rested 
on  a  highway,  and  owing  to  the  want  of  sufficient 
light  to  warn  the  passers-by,  D.  stumbled  over 
the  pole  and  was  injured  ;  subsequently  to 
which  additional  lights  were  placed  on  the  spot, 
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and  B.  paid  for  them  : — Held,  that  B.  was  not 
liable,  and  that  B/s  remedy  lay  against  C. 
Knight  v.  Fox,  6  Ex.  721  ;  20  L.  J.,  Ex.  9  ;  14 
Jot.  963.  See  also  Heaven  y.  Pender,  ante,  col. 
719. 

Obfltmotion  to  Highway.^ — The  defendants 
were  employed  to  pave  a  district  by  A.  They 
contracted  with  B.  to  pave  one  of  the  streets. 
B.*8  workmen,  in  the  coarse  of  paving  the  street, 
left  some  stones  at  night  in  such  a  position  as  to 
constitute  a  public  nuisance,  and  the  plaintiff 
was  injured  by  falling  over  those  stones.  No 
personal  interference  of  the  defendants  with,  or 
sanction  of  the  work  of,  laying  down  the  stones 
was  proved: — Held,  that  the  defendants  were 
not  liable.  Overton  v.  Freeman,  8  C.  &  K.  52 ; 
11  C.  B.  867  ;  21  L.  J.,  0.  P.  52  ;  16  Jur,  65. 

The  defendants  employed  A.  for  a  sum  of 
money  to  fill  in  the  earth  over  a  drain  con- 
structed for  them  across  a  highway,  from  their 
house  to  the  common  sewer,  the  defendants 
finding  the  carts,  if  necessary,  to  remove  the 
surplus  earth,  which  were  to  be  filled  by  A.  A. 
filled  in  the  earth,  but  left  it  so  heaped  above 
the  level  of  the  road,  that  there  being  neither 
light  nor  signal,  the  plaintiff  by  night  drove  his 
carriage  against  it,  and  sustained  injury  there- 
from. The  only  evidence  of  interference  or 
control  on  the  part  of  the  defendants  was,  that 
one  of  them,  a  few  days  before  the  accident,  and 
when  the  work  was  incomplete,  had  seen  the 
earth  heaped  over  a  part  of  the  drain  as  it 
afterwards  remainefl : — Held,  that  there  was  no 
evidence  of  their  liability,  for  that  the  wrong 
complained  of  was  a  public  nuisance  by  A., 
which  the  defendants  (whether  A.  was  their 
servant  or  only  a  contractor)  had  not  authorized 
him  to  commit,  having  merely  directed  generally 
the  doing  of  an  act  which  might  have  been  done 
without  committing  a  public  nuisance.  Peaehey 
V.  Rowland,  13  C.  B.  182  ;  22  L.  J.,  C.  P.  81 ;  17 
Jut.  764. 

B.,  owner  and  occupier  of  premises  adjoining 
a  highway,  employed  C.  to  xnake  a  drain  there- 
from, to  communicate  with  a  common  sewer. 
In  the  pei^ormance  of  this  work  the  workmen 
employed  by  C.  placed  gravel  on  the  highway, 
in  consequence  of  which  A.,  in  driving  along  the 
Toad,  sustained  personal  injury.  Before  the 
accident  the  dangerous  position  of  the  heap  was 
pointed  out  to  B.,  who  promised  to  remove  it. 
G.  had  the  sole  management  of  the  work,  and 
employed  and  paid  D.  to  cart  away  part  of  the 
rubbish  at  a  certain  price  per  load,  and  had 
charged  B.  in  his  bill  with  the  sum  so  paid  : — 
Held,  that  B.  was  liable  to  A.  Burgees  v.  Oray, 
1  C.  B.  678  ;  14  L.  J.,  C.  P.  184. 

Ezeavations.] — A.  received  an  injury  by  fall- 
ing at  night  from  the  highway  into  an  unfenced 
and  unlighted  sewer,  which  was  being  con- 
structed under  a  written  contract  between  B. 
and  certain  local  commissioners.  A  clause  in 
the  contract  prohibited  sub-letting  without  the 
engineer's  consent,  B.  contracted  by  parol  with 
N.,  a  competent  workman,  to  do  the  excavation 
and  brickwork,  and  the  watching,  lighting,  and 
fencing,  at  an  ascertained  price  per  yard,  while 
he  supplied  the  bricks,  and  carted  away  the 
surplus  earth.  B.'s  name  was  on  the  carts,  and 
also  on  a  temporary  office  near  the  works.  He 
did  not  interfere  during  the  progress  of  the 
work,  but  admitted  that  he  should  have  dis- 


missed N.  if  dissatisfied  with  the  execution  of  the 
work.  The  clerk  of  the  works  was  in  the  em- 
ployment of  the  commissioners  : — Held,  that 
there  was  evidence  of  B.'s  liability.  Blake  v. 
Thirst,  2  H.  &  C.  20  ;  32  L.  J.,  Ex.  189  ;  8  L.  T. 
251  ;  11  W.  R.  1084. 

An  incorporated  water  company  created  a  nui- 
sance in  a  public  highway  by  leaving  unfenced  a 
stream  of  water  which  they  had  caused  to  spout 
up  in  it.  The  horses  of  the  plaintiff  were 
frightened,  and  swerving  from  it  fell  into  an 
unfenced  excavation  in  the  highway  made  by 
contractors  who  were  constructing  a  sewer,  and 
were  thereby  injured : — Held,  t^t  the  water 
company  and  not  the  contractor  was  the  party 
liable.  Hill  v.  Neto  River  Company,  9  B.  &  8. 
303. 

Where  a  company  has  the  right  by  law  of 
taking  up  the  pavement  of  the  street,  for  the 
purpose  of  laying  down  pipes,  the  workmen  they 
employ  are  bound  to  use  such  care  and  caution 
in  doing  the  work  as  will  protect  the  king's  sub- 
jects, themselves  using  reasonable  care,  from 
injury  ;  and  if  they  so  lay  the  stones  as  to  give 
such  an  appearance  of  security  as  would  induce 
a  careful  person,  using  reasonable  caution,  to 
tread  upon  them  as  safe,  when,  in  fact,  they  are 
not  so,  the  company  will  be  answerable  for  any 
injury  such  person  may  sustain  in  consequence. 
Drew  V.  New  River  Company,  6  C.  &  P,  754. 

Legality  of  Act.] — A  person  who  employs 
another  to  do  a  lawful  act  is  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  employ 
him  to  do  it  in  a  lawful  and  reasonable  manner ; 
and  therefore,  unless  the  parties  stand  in  the 
position  of  master  and  servant,  the  employer  is 
not  responsible  for  damages  occasioned  by  the 
negligent  mode  in  which  the  act  is  done.  Butler 
V.  Hunter,  7  H.  &  N,  826  ;  31  L.  J.,  Ex.  214  ; 
10  W.  R.  214. 

Though  a  person  employing  a  contractor  to  dO' 
a  lawful  act  is  not  responsible  for  the  negligence 
or  misconduct  of  the  contractor  or  his  servants 
in  executing  that  act ;  yet  if  the  act  itself  is 
wrongful,  the  employer  is  responsible  for  the 
wrong  so  done  bv  the  contractor  or  his  servants, 
and  is  liable  to  tnird  persons  who  sustain  damage 
from  the  doing  of  that  wrong.  MUsy,  Sheffield 
Gas  Consumers  Company,  2  El.  &  Bl.  767  ;  18 
Jur.  146. 

See  Boioer  v.  Peate,  s/upra. 

Control  of  Employer.] — Where  work  is  done 
for  a  company  under  a  contract  (parol  or 
otherwise),  the  company  is  not  responsible  for 
injury  resulting  to  a  third  person  from  the 
negligent  manner  of  doing  the  work,  though  the 
company  employs  their  own  surveyor  to  superin- 
tend it,  and  to  direct  what  shall  be  done. 
Steel  V.  South-Eastern  Railway  Company,  16 
C.  B.  550. 

The  defendant  employed  P.  to  clean  out  a  drain 
which  was  on  the  defendant's  land.  P.  was  not 
in  the  defendant's  service,  but  was  a  common 
labourer,  selected  by  the  defendant  on  account 
of  his  having  dug  the  drain  originally.  P. 
cleaned  out  the  drain  without  assistance  from 
any  other  person,  and  without  the  further  direc- 
tion or  inspection  of  the  defendant.  He  received 
hs,  for  the  job  from  the  defendant.  In  the  course 
of  cleaning  out  the  drain,  P.  took  up  part  of  an 
adjoining  highway,  and  replaced  the  same  in  an 
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improper  manner  and  with  insufficient  materials, 
in  consequence  of  which  the  plaintiffs  horse, 
passing  along  the  highway,  was  injured : — Held, 
that  under  these  circumstances  P.  was  not  an 
independent  contractor,  but  was  acting  as  the 
servant  and  under  the  control  of  the  defendant, 
and  consequently  that  the  defendant  was  respon- 
sible for  the  injury.  Sadler  v.  HeiUoek,  4  El.  k 
Bl.  670  ;  24  L.  J.,  Q.  B.  138  ;  1  Jur.,  N.  S.  677. 

By  an  act  for  improving  and  maintaining  a 
harbour,  commissioners  were  empowered  to  build 
or  provide  steam-tugs,  for  towing  vessels  into  or 
out  of  the  harbour,  and  to  receive  for  the  use  of 
such  vessels  such  reasonable  compensation  as 
they  should  fix.  The  commissioners  entered  into 
an  arrangement  with  the  proprietors  of  steam 
vessels -to  perform  this  duty  for  them  at  certain 
rates  of  charge ;  the  commissioners  paying  them 
in*  addition  a  sum  annually,  and  the  vessels 
being  placed  under  the  direction  and  control  of 
the  harbour-master.  A  vessel  having  sustained 
damage  in  consequence  of  the  negligence  and 
want  of  skill  of  ^e  master  and  crew  of  a  tug, 
whilst  being  towed  into  the  harbour,  the  owner 
brought  an  action  in  a  county  court  against  the 
commissioners,  and  under  the  direction  of  the 
judge  recovered  a  verdict.  The  court,  on  appeal, 
set  aside  the  verdict ;  holding  that  the  decision 
of  the  judge  could  not,  upon  any  inference 
which  could  be  legitimately  drawn  from  the 
facts  before  him,  be  correct  in  point  of  law. 
CuthherUon  v.  Parsons,  12  C.  B.  304  ;  21  L.  J., 
C.  P.  165  ;  16  Jur.  860. 

Some  bales  of  cotton  were  insecurely  piled  in 
a  warehouse  by  cotton  porters  acting  under  the 
control  of  the  warehouse  keeper,  but  in  the  em- 
ploy of  the  defendant,  a  cotton  merchant,  to 
whom  the  bales  belonged.  A  few  days  after  the 
plaintiff,  being  lawfully  in  the  warehouse  to 
recanvas  the  bales  of  another  cotton  merchant, 
was  injured  by  the  fall  of  one  of  the  defendant's 
bales  :— Held,  that  the  defendant  was  respon- 
sible. Murphy  V.  Caralli,  3  H.  &  C.  462 ;  34 
L.  J.,  Ex.  14. 

The  unloading  of  a  cargo  of  com,  for  which 
the  defendants  were  paid  by  the  owner,  being 
done  by  men  engaged  and  paid  by  a  ganger  or  a 
contractor,  with  whom  the  defendants  contracted, 
they  having  no  control  over  the  men : — Held,  not 
liable  for  an  injury  caused  by  their  negligence  to 
a  com  meter  in  the  service  of  the  city,  engaged 
in  measuring  the  cargo.  Innocent  v.  Peto,  4  F. 
&  F.  8. 

A  person  who  erects  a  building  by  contract 
and  employs  a  clerk  of  the  works  to  superintend 
the  erection,  is  not  liable  for  injury  to  a  work- 
man in  the  building  by  reason  of  its  negligent 
constraction,  unless  he  personally  Interfered,  or 
negligently  appointed  an  incompetent « clerk  of 
the  works,  with  knowledge  of  his  incompetency. 
Brown  v.  Accrington  Cotton  Spinning  and 
Manufacturing  Company^  3  H.  &  0.  611 ;  34 
L.  J.,  Ex.  208  ;  13  L.  T.  94. 

A  railway  company  contracted,  under  seal, 
with  certain  persons  to  make  a  portion  of  the 
line,  and  by  the  contract  reserved  to  themselves 
the  power  of  dismissing  any  of  the  contractors' 
workmen  for  incompetency*  The  workmen  in 
constructing  a  bridge  over  a  public  highway 
negligently  caused  the  death  of  a  person  passing 
beneath,  along  the  highway,  by  allowing  a  stone 
to  fall  upon  him : — Held,  that  the  company  was 
not  liable,  and  that  in  such  case  the  terms  of 
the  contract  in  question  did  not  make  any  differ- 


ence.    Reedie  v.  London  and   North-Western 
Railway  Company,  4  Ex.  244. 

3.  CONTBACTOBS. 

LiabiUty— Tool  falling  from  Scailbld.]— The 
defendants  were  builders  and  contractors,  who, 
after  the  outside  of  a  house  was  finished,  had 
removed  the  outer  hoarding  and  had  employed  a 
sub-contractor  to  do  the  internal  plastering. 
One  of  the  men  employed  by  the  sub-contractor, 
in  walking,  shook  a  plank,  which  caused  a  tool 
to  fall  out  of  a  window  of  the  house,  and  the  tool 
in  falling  injured  the  plaintiff  who  was  passing^ 
along  the  highway.  The  jury  found  that  the 
hoarding  had  been  properly  removed,  but  that 
the  injury  was  caused  by  the  negligence  of  the 
defendants  in  not  providing  some  other  protec- 
tion for  the  public  : — Held,  that  the  defendants 
were  entitled  to  judgment,  lor  there  was  no  evi- 
dence that  the  falling  of  the  tool  was  a  probable 
accident  which  might  reasonably  have  been  fore- 
seen, so  as  to  make  it  the  duty  of  the  defendants 
to  provide  against  it.  Pearson  v.  Cox,  2  C.  P.  D. 
369  ;  36  L.  T.  495—0.  A. 

Held,  also,  that  if  it  was  the  duty  of  any  one 
to  supply  protection  against  the  consequences  of 
the  falling  of  the  tool,  it  was  the  duty  of  the 
sub-contractor  and  not  of  the  defendants.    Ih, 

Heglect  to  Fence  Kaehinery.] — The  workmen 
in  a  government  dockyard  were  permitted  to  use 
the  waterclosets  erected  for  their  accommodation, 
and  for  that  purpose  to  use  certain  paths  across 
the  dockyard.  A  government  contractor  was 
permitted  to  erect  in  the  dockyard  machinery 
for  the  purpose  of  his  work.  He  erected  across 
a  path  which  led  to  one  of  the  waterclosets  & 
revolving  shaft,  partly  covered  with  planks.  A 
workman  in  the  dockyard,  having  gone  along 
this  path  to  the  watercloset,  on  his  return 
stumbled,  and  on  putting  out  his  hand  to  save 
himself,  his  arm  was  caught  by  the  shaft  and 
lacerated.  There  was  another  path  along  which 
he  might  have  gone,  but  the  one  he  used  was  the 
more  convenient : — Held,  that  the  contractor  was 
not  liable  for  the  injury,  since  he  was  under  no 
obligation  to  fence  the  shaft,  and  the  defect  in 
the  fencing  was  apparent.  Bolek  v.  Smith,  7  H» 
&  N.  736  ;  31  L.  J.,  Ex.  201  ;  8  Jur.,  N.  S.  197  ; 
6  L.  T.  158  ;  10  W.  R.  387. 

For  not  Bemoving  Piles  in  Biver.] — ^The  defen- 
dants, in  execution  of  some  public  works  which 
they  had  contracted  with  the  ftords  of  the  Admir- 
alty to  execute,  and,  under  their  authority,  drove 
some  piles  in  the  bed  of  a  public  navigable  river. 
After  the  works  were  completed  and  a  reasonable 
time  to  remove  the  piles  had  elapsed,  the  defen- 
dants sold  them  for  valuable  consideration  to  J., 
who  cut  them  off,  and  the  surrounding  soil  being 
washed  away,  parts  of  the  piles  under  the  water 
protruded  above  the  bed  of  the  river,  and  the- 
plaintiff's  barge,  whilst  lawfully  navigating  it, 
struck  upon  them  and  was  injured.  If  the  piles 
had  not  been  cut  the  damage  would  not  have 
happened  without  gross  negligence : — Held,  that 
the  defendants  were  not  liable.  Bartlett  v.. 
Baker,  3  H.  &  0. 163  ;  34  L.  J.,  Ex.  8. 

Ezplosion  of  Oaa.]  — A  builder  was  employed 
by  a  committee  of  a  club  to  execute  alterations 
at  the  club-house,  including  the  preparation  and 
fixing  of  gas-fittings.    He  made  a  sub-contract 
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with  B.,  a  gas-fitter,  to  cxecate  this  part  of  the 
work.  In  the  coarse  of  doing  it,  through  B.'s 
negligence,  the  gas  exploded,  and  in j  aired  the 
plaintiff : — Held,  that  the  builder  was  not  liable 
for  this  injury.  Itapson  v.  Cuhitt^  9  M.  &  W. 
710  ;  Car.  &  M.  64  ;  6  Jur.  606. 

Oolutraetion  of  Sewer.]  —  A  contractor  em- 
ployed by  the  Metropolitan  Board  of  Works, 
under  their  compulsoiy  powers,  to  open  a  public 
road  for  the  purpose  of  constructing  a  sewer,  is 
not  liable,  after  nlllng  in  the  trench,  and  making 
that  part  of  the  road  as  sound  and  compact  as  it 
can  then  be  made,  for  injury  or  damage  to 
passengers  in  consequence  of  the  natural  sub- 
sidence of  the  soil  which  he  has  put  in.  Hvanis 
V.  Webster,  2  L.  R.,  Q.  B.  264  ;  36  L.  J.,  Q.  B. 
166  ;  16  L.  T.  118  ;  15  W.  R.  619  ;  8  B.  &  S.  272. 
Affinned  4  L.  R.,  Q.  B.  21  ;  88  L.  J.,  Q.  B.  138  ; 
17  W.  R.232— Ex.  Ch. 

The  18  &  19  Vict.  c.  120,  s.  135,  empowers  the 
board  of  works  to  make  a  sewer,  and  to  carry 
their  works  through  or  under  any  cellar  or  vault 
under  the  carriage-way  or  payement  of  any 
street,  making  compensation  for  any  damage 
done  thereby ;  and  a  special  mode  of  ascertaining 
the  amount  of  damage  sustained  is  pointed  out : 
— Held,  that  these  provisions  did  not  preclude 
one  who  had  sustained  damage  from  work  done 
by  a  contractor,  under  the  order  of  the  board, 
from  maintaining  an  action  against  the  con- 
tractor, where  the  damage  had  arisen  from  his 
negligence  and  want  of  proper  care  and  skill. 
Clothier  V.  Wehster,  12  C.  B.,  N.  S.  790  ;  9  Jur., 
N.  S.  231. 


V.  PUBLIC  BODIES  AND  PERSONS  WITH 
STATUTORY   POWERS. 

Scope  of  Powers.  1 — When  persons  are  incorpo- 
rated by  an  act  of  parliament  for  a  particular 
purpose,  and  have  full  powers  given  them  to  effect 
that  purpose,  if  the  effecting  of  it  may  occasion 
(not  only  in  the  course  of  originally  executing 
the  necessary  works  for  the  required  purpose, 
but  at  recurring  intervals  afterwards)  incon- 
venience or  injury  to  others,  they  may  be  treated 
as  under  an  obligation  to  take,  from  time  to 
time,  measures  to  prevent  the  occurrence  of  such 
inconvenience  and  injury.  Geddis  r.  Bann 
Reservoir  ^Proprietors^  3  App.  Cas.  430. 

When  the  legislature  has  authorized  certain 
persons  to  effect  a  certain  purpose,  and  has  given 
them  the  powers  necessary  to  effect  it,  they  may 
exercise  those  powers  to  their  full  extent  without 
incurring  responsibility,  but  in  so  doing  they 
must  not  occasion  any  needless  injury  to  any 
one.    lb, 

Oratvitoiu  Performanoe  of  Duties.] — Persons 
intrusted  with  the  performance  of  a  public  duty, 
discharging  it  gratuitously,  and  being  personally 
guilty  of  no  negligence  or  default,  are  not  respon- 
sible for  an  injury  sustained  by  an  individual 
through  the  negligence  of  workmen  employed 
under  them.  HolUday  v.  St,  Leonardos,  Shore- 
ditch,  11  0.  B.,  N.  S.  192  ;  30  L.  J.,  0.  P.  361 ;  8 
Jur.,  N.  S.  79  ;  4  L.  T.  406  ;  9  W.  R.  694. 

A  vcstiy  in  whom  were,  by  18  &  19  Vict,  c. 
120,  vested  the  powers  and  duties  of  surveyors  of 
highways,  under  the  povyers  conferred  upon  them 
bv  that  act,  appointed  a  surveyor  at  a  salary. 
Workmen  employed  by  the  surveyor,  and  paid 
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out  of  the  parish  funds,  being  directed  to  carry 
certein  paving-stones  from  a  public  street  under 
repair,  and  place  them  in  another  public  street, 
so  negligently  performed  that  duty  that  the 
plaintiff,  in  drivmg  through  the  street,  was  upset 
and  injured : — Held,  that  the  vestry  was  not 
responsible.    lb, 

A  public  body  bound  to  discharge  a  public 
duty  without  reward  and  without  funds  is  re- 
sponsible for  the  negligence  of  those  whom  they 
employ.  Coe  v.  M'ise,  1  L.  R.,  Q.  B.  711  ;  14  L. 
T.  891 ;  7  B.  &  S.  831— Ex.  Ch. 

Where  Duties  Profitable.] — Although,  where 
statutable  powers  are  conferred,  and  exercised 
merely  for  the  public  benefit,  and  in  the  dis- 
charge of  public  duties,  the  persons  so  exercising 
them  being  in  the  position  of  trustees  for  the 
public  interest,  may  not  be  liable  for  injuries 
thereby  occasioned ;  yet  where  such  powers  are 
conferred  on  parties,  partly  for  their  own  benefit, 
and  exercised  for  their  own  profit,  such  parties 
are  answerable  for  injuries  occasioned  by  their 
careless  exercise  of  the  powers  so  conferred. 
Manley  v.  St,  Helen's  Canal  and  Railway  CorU' 
pany,  2  H.  &  N.  840 ;  27  L.  J.,  Ex.  169. 

Therefore,  where  a  canal  company  is  em- 
powered by  a  private  act  of  parliament  to  inter- 
sect highways,  and  to  construct  bridges  to  connect 
the  intercepted  portions,  and  the  canal  and  bridges 
are  vested  in  them  as  proprietors,  and  they  are 
enabled  to  take  tolls  from  boatis  passing  the 
bridges,  and  they  erect  swing-bridges,  which  the 
boatmen  are  entitled  to  open  for  the  purpose  of 
passing,  and  which,  when  opened,  leave  the  edge 
of  the  canal  unprotected,  and  there  is  not  suffi- 
cient light  or  other  means  of  preventing  acci- 
dents, and  the  consequence  is  that  while  the 
bridge  is  lawfully  opened  at  night-time  a  person 
falls  into  the  canal,  without  any  fault  on  his 
part,  the  company  will  be  liable  to  an  action. 
lb. 

Statutory  Compensation.] — ^A  person  who  sus- 
tains an  injury  from  the  execution  of  works 
authorized  by  a  statute  is  not,  generally  speaking, 
entitled  to  compensation,  under  the  compensation 
clauses  of  the  statute,  unless  the  injury  sustained 
is  such  as,  had  the  works  not  been  authorized  by 
the  statute,  would  have  given  the  claimant  a 
right  of  action.  New  River  Company  y,  Johnson, 
2  El.  &  El.  435. 

A  company,  in  the  execution  of  works  autho- 
rized by  a  local  act  which  incorporated  the 
Waterworks  Clauses  Act,  10  &  11  Vict.  c.  17, 
intercepted  water  from  percolating  underground 
into  a  well  belonging  to  J.,  and  also  abstracted 
from  the  well  water  which  had  already  so  perco- 
lated into  and  was  in  it.  By  10  &  11  Vict.  c.  17, 
s.  12,  in  the  exercise  of  the  powers  conferred  by 
the  act,  the  undertakers  shall  do  as  little  damage 
as  can  be,  and  shall  make  full  compensation  to 
all  parties  interested  for  all  damage  sustained  by 
them  through  the  exercise  of  such  powers : — 
Held,  that,  inasmuch  as,  apart  from  the  statute, 
no  action  would  have  lain  by  J.  against  the 
company,  in  respect  of  either  the  interception  or 
the  abstraction  of  such  water,  the  statute  gave  no 
right  to  compensation  in  respect  of  either.    lb. 

Local  Board — Sewers.] — Commissioners  acting 
under  statutable  powers  are  liable  for  injuries 
arising  from  the  execution  of  works  which  they 
order,  and  which  are  defective  in  proper  pre- 
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cautions  against  danger.    Rttck  y.  Williatns^  3 
H.  &  N.  308  ;  27  L.  J.,  Bx.  357. 

Therefore,  where  a  local  board  of  health 
ordered  new  sewers  to  be  constructed  under  a 
contract  and  plans  which  did  not  provide  for  a 
penstock  or  a  nap,  necessary  to  prevent  premises 
from  being  flooded,  and  the  consequence  was 
that  the  premises  were  flooded  with  sewage : — 
Held,  that  the  commissioners  were  liable  to  be 
sued  for  negligence,  and  that  they  were  properly 
sued  in  the  name  of  their  clerk,    lb, 

Veatry — Sewers.] — When  a  specified  duty  is 
imposed  by  statute  upon  a  public  body,  it'  is,  iu 
the  absence  of  express  enactment,  to  be  assumed 
that  the  legislature  intended  to  exempt  the 
public  body  from  liability  to  make  compensation 
for  alleged  omissions  to  fulfil  that  duty,  unless 
negligence  can  be  proved  to  exist.  Hammond 
V.  St,  Panerat  ^Vestry),  9  L.  R.,  C.  P.  316  ;  43 
L.  J.,  C.  P.  167  ;  30  L.  T.  296  ;  22  W.  R.  826. 

The  Metropolis  Management  Act,  1855,  s.  72, 
imposes  upon  vestries  the  duty  of  keeping  the 
sewers  in  their  respective  parishes  properly 
cleared,  cleansed  and  emptied.  An  occupier  of 
a  messuage  in  one  of  these  parishes  received 
injury  from  the  overflow  of  a  sewer ;  the  over- 
flow happened  without  any  default  on  the  part 
of  the  vestry : — Held,  that  the  occupier  could 
not  maintain  an  action  against  the  vestry  for  the 
injury  which  he  had  sustained.    Ih, 

Sarreyor  of  Highway.] — By  a  resolution  of 
the  committee  of  management  it  was  ordered 
that  a  part  of  a  road  should  be  raised  for  about 
150  yards,  and  that  the  surveyor  of  the  highway 
appointed  by  the  vestry  should  employ  men  to 
do  it.  The  surveyor  contracted  with  G.  to  do 
the  work  at  so  much  per  yard,  the  vestry  finding 
the  materials.  O.  proceeded  to  do  the  work, 
employing  his  own  men.  During  the  progress 
of  the  work  one-half  of  the  width  of  the  road 
was  raised  first,  and  the  other  half  left  tempo-' 
rarily  about  a  foot  lower.  No  fence  or  light 
was  put  up  to  warn  persons  using  the  road  at 
night,  and  the  plaintiff  driving  with  a  horse  and 
dog-cart  was  upset  and  injured.  The  surveyor 
had  not  personally  interfered  in  doing  the  work, 
or  in  directing  the  road  to  be  left  as  it  was  : — 
Held,  that  he  was  liable  for  the  injury  to  the 
plaintiff  by  reason  of  5  &  6  Will.  4,  c.  50,  s.  56. 
Taylor  v.  Orecnhalgh,  24  W.  R.  311~C.  A. 
Reversing  9  L.  R.,  Q.  B.  487 ;  43  L.  J.,  Q.  B. 
487  ;  31  L.  T.  184  ;  23  W.  R.  4. 

COrporation^Owner  of  Karket.]— The  defen- 
dants were  the  owners  of  a  cattle  market,  and 
in  the  market-place  they  had  erected  a  statue, 
round  which  they  had  placed  a  railing  as  a 
fence.  The  plaintiffs  attended  the  market  with 
their  cattle,  and  occupied  a  particular  site,  for 
which  they  paid  a  toll.  A  cow  belonging  to 
them,  in  attempting  to  jump  the  railing,  injured 
herself,  and  subsequently  died  from  the  injuries. 
The  jury  found  that  the  railing  was  dangerous  : 
— Held,  that  the  defendants  having  received  toll 
from  the  plaintiffs,  and  invited  them  to  come 
to  the  market  with  their  cattle,  a  duty  was 
imposed  on  them  to  keep  the  market  in  a  safe 
condition,  and  therefore  an  action  would  lie 
against  the  defendants  for  the  loss  sustained  by 
the  plaintiffs.  Lax  v.  Darlington  (^Mayor^  <^r.), 
5  Ex.  D.  28  ;  49  L.  J.,  Ex.  106  ;  41  L.  T.  489  ; 
28  W.  R.  221— C.  A.    Affirming  48  L.  J.,  Ex.  143. 


Laying  Oaa  Pipes.] — ^A  municipal  corpora- 
tion employing  workmen  to  lay  down  gas  pipes  in 
the  borough  is  responsible  for  the  n^ligence  of 
the  persons  employed.  Scott  v.  Manchester 
(Mayor,  ^c),  1  H.  &  N.  59 ;  26  L.  J.,  Ex.  132. 
Affirmed  on  appeal,  2  H.  &  N.  204  ;  26  L.  J.,  Ex. 
406  ;  3  Jur.,  N,  8.  590. 

Fencing  Footpath.]  —  The  Towns  Im- 
provement Clauses  Act  (10  &  11  Vict.  c.  34),  s.  62, 
imposes  on  the  commissioners  elected  under  the 
act  the  duty  of  fencing  footpaths,  if  needed  for 
the  protection  of  passengers,  and  leaves  them  no 
discretion  : — Held,  that  such  commissioners  are 
therefore  liable,  in  their  corporate  capacity,  to 
an  action  at  the  suit  of  a  pei-son  injured  by  tlieir 
negligent  omission  to  fence  a  footpath.  Oh  rby 
V.  Ryde  CommtMionerg,  5  B.  &  S.  743  ;  33  L.  J., 
Q.  B.  296  ;  10  Jur.,  N.  S.  1048  ;  12  W.  R.  1079. 

Waahhouses.] — A  corporation  erected 

baths  and  washhouses,  under  9  &  10  Vict, 
c.  74.  While  using  a  drying  machine,  moved 
by  steam,  a  person  who  paid  a  small  sum  for 
the  use  of  it,  was,  by  reason  ofi  its  improper 
construction,  dragged  against  the  machinery  and 
injured  : — Held,  that  an  action  was  maintain- 
able, and  that  the  corporation  was  the  proper 
party  to  be  sued,  notwithstanding  the  affairs  of 
the  washhouses  were  managed  by  a  committee 
consisting  of  softie  only  of  the  members  of  the 
corporation.  Cowley  v.  Sunderland  (Mayor, 
^Y.),  6  H.  &  N.  565  ;  30  L.  J.,  Ex.  127  ;  4  L.  T. 
720  ;  9  W.  R.  668. 

ConBervators  of  Eiver — Towing-path.] — A  cor- 
poration constituted  for  the  purpose  of  the  upper 
navigation  of  the  river  Thames  by  the  Thames 
Navigation  Act,  1866  (29  &  30  Vict.  c.  89),  and 
under  the  powers  of  that  act,  and  of  the  previous 
statutes  relating  to  the  navigation  which  had 
become  vested  in  them,  had  constructed  bridges 
and  other  works,  and  had  acquired  the  right  to 
use  the  whole  of  the  towing  paths  along  the 
river,  and  to  take  toll  for  the  same.  In  the 
exercise  of  such  right  the  corporation  took  an 
aggregate  toll  in  one  sum  for  the  use  of  the 
entire  navigation  and  towing  -  paths,  which 
included  the  works  it  had  constructed,  as  well 
as  the  natural  soil  which  had  been  worn  into 
the  track  of  a  towing-path.  Part  of  such 
natural  towing-path  got  into  a  dangerous  state 
by  the  action  of  the  water,  and  in  consequence 
thereof  the  horses  of  the  plaintiff,  whilst  using 
it  in  towing  a  barge,  for  which  the  proper  toll 
had  been  paid  to  the  corjjoration,  fell  into  the 
river  and  were  drowned  : — Held,  that  as  the 
corporation  took  one  toll  for  the  use  of  the 
entire  towing-path,  parts  of  which  were  artificial, 
it  mattered  not  that  the  place  where  the 
accident  happened  was  not  artificial,  but  that 
it  was  its  duty  to  take  reasonable  care  that 
the  whole  of  the  towing-path  was  in  such  a 
state  as  not  to  expose  those  using  it  to  undue 
danger,  and  that  for  a  neglect  of  such  duty  the 
corporation  was  responsible  to  the  owner  of 
the  horses,  although  they  were  a  public  body 
receiving  their  powers  for  public  purposes. 
Winrh  v.  Thame*  Conservators,  9  L.  R.,  C.  P. 
378  ;  43  L.  J.,  C.  P.  167 ;  31  L.  T.  128  ;  22 
W.  R.  879— Ex.  Ch.  Affirming  7  L.  R.,  C.  P.  458 ; 
41  L.  J.,  C.  P.  241  ;  27  L.  T.  95  ;  20  W.  R.  949. 

Held,  also,  that  the  towing-path  was  not  con- 
fined to  the  mere  beaten  track,  but  included  so 
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much  of  the  bank  as  might  ordinarily  be  used  by 
hones  when  towing  barges.    Ib» 


Deficient  Look.]— By  a  statute,  commis- 


sioners of  an  inland  navfgntion  were  required  to, 
and  in  piirsiiance  of  the  act  did,  execute  a  lease  of 
the  navigation  and  tolls  for  a  term  of  years.  The 
statute  enacted  "  that  in  case  the  lessee  should 
at  any  time  permit  the  navigation  or  the  works 
thereof  to  be  out  of  repair,  the  commissioners 
were  authorized  and  required  to  give  notice 
thereof  to  such  lessee,  and  in  such  notice  to 
specify  the  particular  repairs  which  ought  to  be 
done ;  and  they  might  by  such  notice  require 
that  such  repairs  i£ould  be  commenced  and 
finished  within  reasonable  periods  ;  and  in  case 
the  lessee  should  neglect,  then  it  should  be 
lawful  for  the  commissioners  and  they  were 
authorized  to  take*  possession  of  the  tolls,  and  to 
cause  such  repairs  to  be  done,  and  to  pay  the 
expenses  out  of  the  tolls."  A  lock,  forming  part 
of  the  navigation,  fell  in  for  want  of  repairs,  by 
reason  of  which  the  navigation  was  stopped,  and 
the  plaintiff,  a  master  of  a  barge,  was  neces- 
sarily detained  with  his  barge  a  number  of  days 
with  a  load  of  wheat,  which  was  ready  to  be 
conveyed  through  the  lock.  The  fact  that  the 
lock  had  been  for  some  time  out  of  repair  was 
known  to  the  commissioners^  but  they  had  given 
no  notice  to  the  lessee,  although  sufficient  time 
had  elapsed  for  giving  such  notice,  and  for  the 
repairs  being  done  before  the  lock  fell  in.  The 
plaintiff  claimed  as  damages  a  uniform  sum  per 
day  during  the  time  he  was  detained,  calculated 
according  to  the  average  weekly  earnings  of  his 
vessel : — Held,  that  even  assuming  that  there 
was  a  duty  in  the  commissioners  to  give  notice 
of  repairs  required  to  be  done,  for  neglect  of 
which  an  action  would  lie  by  a  party  injured, 
still  the  facts  did  not  disclose  any  damage  flow- 
ing from  the  breach  of  that  duty,  so  as  to  give 
the  plaintiff  a  right  of  action  against  the  com- 
igissioners ;  for  the  falling  in  of  the  lock  was 
not  the  natural,  proximate,  or  necessary  conse- 
quence of  the  omission  of  the  commissioners  to 
give  such  notice.  Walker  v.  Goe^  4  H.  &  N.  350 ; 
28  L.  J.,  Ex.  184  ;  5  Jur.,  N.  S.  737— Ex.  Ch. 

Book  Corporation.] — A  corporation  was  em- 
powered by  act  of  parliament  to  make  and  main- 
tain docks  for  the  use  of  the  public,  and  to  take 
tolls  from  persons  using  them.  The  corporation 
did  not  (nor  did  its  individual  members)  derive 
any  emolument  from  the  tolls,  but  was  bound  to 
apply  them  in  maintaining  the  docks,  and  in 
paying  a  debt  contracted  in  making  them.  The 
corporation  had  the  usual  powers  of  appointing 
water-bailiffs,  harbour-masters,  and  servants,  by 
whose  hands  the  duties  of  superintendence  were 
practically  carried  out.  A  ship,  in  entering  one 
of  the  docks,  struck  against  a  bank  of  mud  left 
at  its  entrance,  of  the  existence  of  which  the  cor- 
poration was  either  aware,  or  negligently  igno- 
rant. The  ship  and  cargo  were  both  damaged, 
and  the  respective  owners  thereof  brought  actions 
for  negligence  against  the  corporation  : — Held, 
that  as  long  as  the  docks  were  open  for  the 
public,  the  corporation  was  bound,  whether  it 
received  the  tolls  for  beneficial  or  fiduciary  pur- 
poses, to  take  care  that  the  docks  were  navigable 
without  danger,  and  consequently  that  the  cor- 
poration was  liable  to  the  owners  for  negligence. 
Jlleritey  Docks  and  Harbour  Board  v.  PenliaU 
low  — Mersey   Docks  and  Jlarbour  Board  v. 


Gibbs,  11  H.  L.  Cas.  686  ;  35  L.  J„  Q.  B.  225  ; 
12  Jur.,  N.  S.  571  ;  14  L.  T.  677  ;  14  W.  E.  872. 

Proprietors  of  docks,  for  the  use  of  which  they 
were  entitled  to  tolls,  opened  them  for  public 
use  to  all  vessels  of  a  certain  size  before  the  low- 
water  basin  was  completed,  and  while  a  bar  of 
^earth  remained  across  a  large  part  of  it,  danger- 
ous to  navigation,  not  visible  at  high  tide,  not  in 
any  manner  marked  by  buoys,  and  which,  by 
the  exercise  of  reasonable  care  on  their  part, 
might  have  been  removed  before.  The  plaintiff  s 
vessel,  which  was  under  the  size  limited,  and  had 
entered  the  docks  and  loaded  her  cargo,  on 
coming  out  into  the  basin  was  driven  \i\you.  the 
bar  and  wrecked,  without  any  negligence  or  mis- 
management on  the  part  of  the  plaintiff  or  of 
the  crew,  or  of  the  pilot  who  had  been  engaged 
to  take  the  vessel  out.  The  pilot  knew  of  the 
bar,  but  the  plaintiff  did  not : — Held,  that  the 
proprietors  were  liable  for  the  injury  to  the  ship, 
as  they  were  guilty  of  negligence  in  not  having 
taken  reasonable  care  while  they  kept  the  basin 
open  for  the  public  use,  that  those  who  chose  to 
navigate  it  might  do  so  without  danger.  Thomp- 
son V.  North-Eastern  Railway  Company,  2  B. 
&  S.  119  ;  31  L.  J.,  Q.  B.  194  ;  6  L.  T.  127  ;  10 
W.  B.  404— Ex.  Ch. 

Held,  also,  assuming  the  knowledge  of  the 
pilot  to  be  the  knowledge  of  the  plaintiff,  that 
knowledge  of  the  existence  of  the  bar  did  not 
disentitle  him  to  recover,  as  it  was  not  found  by 
the  jury  that  it  was  an  act  of  imprudence  on  his 
part,  if  he  had  such  knowledge,  to  attempt  to 
navigate  the  vessel  out.    lb. 

Turnpike  Trtstees— Defioient  Bltoh.]— The 
trustees  of  a  turnpike  road  converted  an  open 
ditch,  which  used  to  carry  off  the  water  from 
the  road,  into  a  covered  drain,  placing  catcbpits 
with  gratings  thereon  to  enable  the  water  ^to 
enter  the  drain.  Owing  to  the  insufficiency  of 
such  gratings  and  catchpits,  the  water,  in  verv 
wet  seasons,  instead  of  running  down  the  ditch 
as  it  formerly  did  before  the  alterations  by 
the  trustees,  overflowed  the  road  and  made  its 
way  into  the  adjoining  land  and  injured  a 
colliery  : — Held,  that  the  trustees  were  liable 
for  such  injury,  if  they  were  guilty  of  negli- 
gence in  respect  of  such  gratings  and  catchpits. 
Whitehoune  v.  Felloioes,  10  C.  B.,  N.  S.  765  ; 
30  L.  J.,  C.  P.  306  ;  4  L.  T.  177  ;  9  W.  R.  557. 

Commissioners— Irregular  Xeeting — liabilitj 
under  Contraet.] — By  a  local  act  commissioners 
were  appointed  for  improving  a  navigation,  all 
their  powers  to  be  executed  by  a  majority  present 
at  a  meeting  of  not  fewer  than  three  ;  they  were 
not  to  be  personally  liable  on  contracts  made,  or 
for  damages  incurred  in  relation  to  anything 
done  in  pursuance  of  the  act,  but  might  be  sued 
in  the  name  of  their  clerk.  The  commissioners, 
at  a  meeting  duly  held,  resolved  to  accept  a 
tender  for  executing  works  in  pursuance  of  the 
act ;  their  clerk  thereupon  drew  up  a  contract 
according  to  the  tender,  and  it  was  afterwards 
signed  by  the  contractor.  It  purported  to  be 
made  by  A.,  B.  and  C,  being  three  of  the  com- 
missioners appointed  for  putting  the  act  in  exe- 
cution, and  recited  the  previous  resolution  ;  but 
it  did  not  appear  (unless  as  before  mentioned) 
that  the  contract  was  executed  or  sanctioned  by 
the  majority  of  a  regular  meeting : — ^Held,  that 
the  contract  made  in  consequence  of  the  resolution 
was  a  contract  entered  into  by  the  commissioners 
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in  execution  of  their  office  ;  and  that  they  were 
liable,  and  might  be  sued  in  the  name  of  their 
clerk,  for  damage  negligently  done  by  the  con- 
tractor to  third  persons  in  execution  of  such 
contract.  Allen  y.  Hay  ward,  7  Q.  B.  960 ;  15 
L.  J.,  Q.  B.  99  ;  10  Jnr.  92. 

Liability  for  Contractor.] — ^The  contractor,  in 
executing  part  of  the  work  contracted  for 
(the  diversion  of  a  creek),  made  a  drain,  which 
from  a  defect  in  the  materials  could  not  resist 
water ;  and  without  having  any  authority  to 
do  so,  he  turned  in  the  water,  which  broke 
through  and  flooded  the  neighbouring  land. 
The  drain  was  not  finished  at  the  time ;  but 
it  did  not  appear  that  anything  further  was 
about  to  be  done  for  the  purpose  of  securing  it, 
if  the  mischief  had  not  happened.  In  an  action 
against  the  commissioners,  the  declaration  stating 
that  they  made  the  diversion,  and  executed  the 
works  so  negligently,  that,  in  consequence 
thereof,  and  from  no  other  cause,  the  water 
broke  through,  and  flooded  the  plaintiffs  land  : 
— Held,  that  on  the  facts  stated,  they  were  not 
liable.    Ih. 

Where  a  statutory  obligation  is  imposed  on  a 
person,  he  is  liable  for  any  injury  that  arises  to 
others  in  consequence  of  its  having  been  negli- 
gently performed,  and  this,  whether  it  was  per- 
formed by  himself,  or  by  a  contractor  employed 
by  him.  Oray  v.  Pullen,  5  B.  &  S.  970  ;  34  L.  J., 
Q.  B.  265  ;  11  L.  T.  569  ;  13  W.  R.  257— Ex.  Ch. 

A.  was  employe  I,  under  18  &  19  Vict.  c.  120, 
88.  77,  110,  111,  to  make  a  drain  from  his  pre- 
mises to  a  sewer,  by  cutting  a  trench  across 
a  highway,  and  filling  it  up  after  the  drain 
should  be  completed.  For  this  purpose  he  em- 
ployed a  contractor,  by  whose  negligence  it  was 
filled  up  improperly,  in  consequence  of  which 
damage  ensued  to  B.  : — Held,  that  A.  was  re- 
sponsible for  it.    lb. 

A  railway  company  was  empowered  by  act  of 
parliament  to  construct  an  opening  bridge  over 
a  navigable  river,  and  was  forbidden  to  detain 
any  vessel  navigating  the  river  for  a  longer 
space  of  time  than  would  be  sufficient  to  allow 
trains  ready  to  traverse  the  bridge  to  pass,  and 
for  opening  the  bridge ;  and  in  case  the  company, 
or  any  one  acting  under  the  company,  should 
detain  any  such  vessel  for  more  than  ten  minutes, 
the  company  was  to  be  liable  to  a  penalty,  in 
addition  to  any  claim  for  damages  sustained  by 
reason  of  such  detention.  The  company  em- 
ployed a  contractor  to  build  the  bridge  in  con- 
formity with  the  requirements  of  the  act.  While 
the  bridge  was  unfinished,  and  in  the  hands  of 
the  contractor,  from  some  defect  in  the  machinery 
it  could  not  be  opened,  and  the  plaintiff's  vessel 
was  thereby  prevented  from  navigating  the 
river : — Held,  that  the  company  was  liable. 
Hole  V.  Sittin^hourne  and  Sneemets  Railway 
Company,  6  H.  &  N.  488  ;  30  L.  J.,  Ex.  81 ;  3 
L.  T.  750  ;  9  W.  R.  274. 

Liabilities  of  Vestries.] — See  Metbopolis. 

Of  Local  Boards.]— S^«  Health. 

Of     Conuuissioners.]  —  See     Commis- 

BIONEBS. 

Under  Lands  Clauses  Act]--«S/r  T.ands 
Clauses  Act. 


VI.  BORROWERS  AND  LENDERS  OF 

CHATTELS.  , 

Correlative  Duties.] — The  duties  of  gratuitous 
lender  and  borrower  of  a  chattel  are,  in  some 
degree,  correlative.  The  loan  must  be  taken  to 
be  for  the  purpose  of  a  beneficial  use  by  the 
borrower ;  and  the  borrower  is  not  responsible 
for  reasonable  wear  and  tear,  but  he  is  for  n^li- 
gence,  for  misuse,  for  gross  want  of  skill  in  the 
use,  and  for  anything  which  may  be  defined  to 
be  legal  fraud.  The  lender  is  responsible  for 
defects  in  the  chattel,  with  reference  to  the  use 
for  which  he  knows  the  loan  is  accepted,  of 
which  he  is  aware,  and  owing  to  which  directly 
the  borrower  is  injured.  By  the  necessarily  im- 
plied purpose  of  the  loan  a  duty  is  contracted 
towards  the  borrower  not  to  conceal  from  him 
those  defects,  known  to  the  lender,  which  may 
make  the  loan  perilous  or  unprofitable  to  him. 
Blachmore  v.  Bristol  and  Exeter  Railway 
Company,  8  El.  &  Bl.  1035  ;  27  L.  J.,  Q.  B.  167  ; 
4  Jur.,  N.  S.  657. 

A  gratuitous  lender  of  an  article  is  not  liable 
for  injury  resulting  to  the  borrower  or  his  servant 
while  using  it,  from  its  defective  state,  if  the 
lender  was  not  aware  of  it.  MacCarthy  v. 
Youn^,  6  H.  &  N.  329  ;  30  L.  J.,  Ex.  227 ;  3 
L.  T.  785  ;  9  W.  R.  439. 

To  Third  Persons.] — ^A  defendant,  having  pur- 
chased some  timber  of  the  plaintiff,  a  timber 
merchant,  was  permitted  by  the  plaintiff  to  use 
a  shed  of  the  plaintiff's  for  the  purpose  of  work- 
ing up  the  timber.  The  defendant,  with  the 
knowledge  of  the  plaintiff,  employed  a  carpenter 
to  work  up  the  timber  in  the  shed ;  the  car- 
penter, in  lighting  his  pipe,  set  fire  to  the  shed, 
which  was  burnt  down : — Held,  first,  that  the 
defendant's  right  to  use  the  shed  was  not  a 
letting  by  the  plaintiff,  but  a  mere  licence  to 
use  the  shed.  WUliams  v.  Jones,  3  H.  &  C.  256  ; 
33  L.  J.,  Ex.  297.  Affirmed  on  appeal,  3  H.  &  C. 
602  ;  11  Jur.,  N.  S.  843  ;  13  L.  T.  300 ;  13  W.  R. 
1023— Ex.  Ch. 

Held,  secondly,  that  the  negligence  of  the 
carpenter  in  setting  the  shed  on  fire  was  not  in 
the  course  of  his  employment  as  the  defendant's 
servant  so  as  to  render  the  defendant  liable. 
lb, 

A  donor  of  a  chattel  is  not  liable  for  negli- 
gence of  the  donee,  who,  in  carrying  it  away 
from  the  donor's  warehouse,  injures  a  person 
passing  ih  the  street.  Walworth  v.  Barton,  8 
W.  R.  190. 


0.  ACTIONS  FOR  NEOLIOENOE. 

I.  UNDER  LORD  CAMPBELL'S  ACT. 

1.  Who  Entitled  to  Sue. 

Child.] — ^A  child  en  ventre  sa  m^re  is  entitled 
to  sue  under  Lord  Campbell's  Act  (9  &  10  Vict, 
c.  93),  on  the  death  of  its  father  by  negligence. 
The  George  and  Richard,  3  L.  R.,  Adm.  466  ;  24 
L.  T.  717.  The  child  was  afterwards  bom,  and 
its  claim  assessed.    8,  C,  20  W.  R.  246. 

Illegitimate  Child.]— An  illegitimate  child  is 
not  within  the  contemplation  of  the  statute. 
Divhinson  v.  North-Eastern  Railway  Company^ 
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3  H.  &  a  735  ;  33  L.  J.,  Ex.  91 ;  9  L.  T.  299  ;  12 
W.  B.  62. 

Mother.  ] — When  a  mother  sought  reparation 
from  a  master  of  works  for  the  loss  of  her  son, 
he  haying  been  killed  by  an  accident  occasioned 
through  the  master*s  default : — Held,  that  (as 
the  mother  had  a  legal  claim  on  her  son  for  sup- 
port, and  as  he  actually  was  supposing  her  at 
the  time  of  his  death)  the  mother*s  claim  was 
valid.  Weetru  v.  Mathitson^  4  Macq.  H.  L.  Cas. 
215. 

Even  if  there  was  no  legal  obligation  on  a 
child  to  maintain  the  parent,  the  imperfect 
moral  obligation  would  have  been  sufficient  to 
sustain  an  action,  the  son  being  her  only  support 
at  the  time  of  his  death.    Ih, 

Hosbaad.] — ^A  husband  suing  for  compensation 
on  the  death  of  his  wife,  occasioned  by  ncgli- 
gence,  it  is  not  necessary  to  disclose  or  allege  in 
the  declaration  any  pecuniary  damage  suffered 
by  him  beyond  the  mere  claim  of  damages. 
Chapman  v.  BothweU,  El.,  Bl.  k  El.  168 ;  27  L.  J., 
Q.  B.815;  4  Jur.,  N.S.I  180. 

Widow.] — Declaration  b^  a  widow  against  a 
railway  company  for  negligence,  whereby  her 
husband,  a  passenger,  was  injured,  and  in  con- 
sequence died.  Plea,  that  in  his  lifetime  the 
company  paid  him  and  he  accepted  a  sum  of 
money  in  satisfaction  and  discharge  of  aU  claims 
and  causes  of  action  which  he  had  against  them : 
— ^Held,  that  the  plea  was  good,  as  the  cause  of 
action  was  the  negligence  of  the  company  which 
had  been  satisfied  in  the  deceased's  lifetime,  and 
his  death  did  not  create  or  give  a  fresh  cause  of 
action  to  his  widow.  Read  v.  Oreat  Eastern 
RailvMy  Company^  3  L.  R.,  Q.  B.  555  ;  18  L.  T. 
82  ;  16  W.  R.  1040. 

Solationi.] — In  an  action  by  the  representa- 
tives of  a  deceased  party,  the  declaration  need 
not  negative  the  existence  of  any  relations 
entitled  to  compensation  other  than  those  on 
whose  behalf  the  action  purports  to  be  brought. 
Same*  v.  Ward,  2  C.  &  K.  661 ;  9  C.  B.  392 ;  19 
L.  J.,  C.  P.  195  ;  14  Jur.  334. 

Within  Six  Konths.] — ^An  action  under 

the  27  Ad  28  Vict.  c.  95  (the  act  amending  Lord 
Campbell's  Act)  can  be  sustained  by  a  relative 
of  the  deceased,  though  brought  within  six 
calendar  months  from  the  death,  unless  there 
be  at  the  time  an  executor  or  administrator  of 
the  deceased.  HolUran  v.  Bagnellf  4  L.  R.,  Ir. 
740. 

On  Death  of  Alien.] — The  provisions  of  the  act 
extend  to  a  case  where  the  person  in  respect  of 
whose  death  damages  are  sought  to  be  recovered 
was  an  alien,  and  was  at  the  time  of  the  wrongful 
act,  neglect,  or  default  which  caused  his  death  on 
boieird  a  foreign  vessel  on  the  high  seas.  The 
Explarer,  3  L.  R.,  Adm.  289  ;  40  L.  J.,  Adm.41 ; 
23  L.  T.  604 ;  19  W.  R.  166. 

Bar  to  Subsequent  Aotion.]  —  A  judgment 
recovered  by  a  widow,  as  an  administratrix  of  her 
husband,  for  damages  for  his  death,  through  the 
negligence  or  breach  of  duty  of  the  defendant,  is 
no  bar  to  a  subsequent  action  by  her  as  adminis- 
tratrix of  her  husband,  to  recover  damages  for 


injuries  arising  from  the  same  cause  to  his 
personal  property.  Bamett  v.  Lucas,  6  Ir.  R., 
C.  L.  247— Ex.  Ch.  Affirming  5  Ir.  R.,  C.  L. 
140. 

The  widow  and  administratrix  of  a  man  who 
was  alleged  to  have  died  in  consequence  of  a 
railway  accident,  brought  an  action  against  the 
railway  company  for  the  benefit  of  herself  and 
his  children,  and  recovered  damages.  She  after- 
wards brought  another  action,  suing  again  as 
administratrix,  for  the  benefit  of  the  estate,  to 
recover  costs  of  medical  attendance  during  his 
lifetime.  The  company  having  raised  again 
certain  issues  which  had  been  determined  against 
them  in  the  former  action,  she  replied  that  they 
were  estopped  from  so  doing : — Held,  that  they 
were  not  estopped,  as  the  two  actions  were  not 
brought  by  her  in  the  same  right,  the  action 
under  Lord  Campbell's  Act  being  a  statutory 
action  in  which  she  sued  as  trustee  for  a  specific 
class  of  persons,  and  therefore  not  brought  in 
the  same  right  as  an  ordinary  action  by  an 
administratrix.  Leggott  v.  Oreat  Northern 
Railway  Company,  1  Q.  B.  D.  599  ;  45  L.  J., 
Q.  B.  557  ;  35  L.  T.  334  ;  24  W.  R.  784. 

When-Xaintainable.]— The  9  &  10  Vict.  c.  93 
gives  an  action  to  the  representative  of  a  person 
killed  by  negligence  only  where,  had  he  sur- 
vived, he  himself  at  common  law  could  have 
maintained  an  action  against  the  person  guilty 
of  the  negligence.  Senior  v.  Ward,  1  El.  &  El. 
385  ;  28  L.  J.,  Q.  B.  139 ;  5  Jur.,  N.  S.  172  ;  7 
W.R.  261. 

Therefore,  where  a  miner  was  killed  by  the 
neglect  of  a  rule  made  under  18  &  19  Vict.  c.  108, 
for  testing  the  sufficiency  of  the  rope  by  which 
the  miners  were  let  down  the  shaft  into  the  mine, 
which  neglect,  being  known  by  the  owner  of  the 
mine,  would  have  rendered  him  liable,  though  the 
death  was  chiefly  caused  by  the  negligence  of  a 
fellow-servant : — Held,  that  the  decea^  having 
known  of  the  rule  for  testing  the  rope,  and  of 
the  violation  of  it,  and  having  been  warned  to 
examine  the  rope,  an  action  could  not  be  main- 
tained against  the  owner  of  the  mine  for  com- 
pensation.   Ih, 

The  9  &  10  Vict.  c.  93,  gives  to  the  personal 
representative  of  the  person  killed  by  the  wrong- 
ful act,  neglect,  or  default  of  another,  not  an 
independent  cause  of  action,  but  a  right  of 
action,  when  there  was  a  subsisting  cause  of 
action  at  the  time  of  the  death.  Read  v.  Oreat 
Eastern  Railway  Company ,  9  B.  &  S.  714  ;  37 
L.  J.,  Q.  B.  278. 

To  a  declaration  on  that  statute,  accord  and 
satisfaction  with  the  deceased  in  his  lifetime  is  a 
good  plea.    lb. 

An  action  on  the  above  statute  can  only  be 
maintained  where  the  deceased  could  have  main- 
tained the  action  if  alive ;  therefoie,  if  in  an 
action  where  the  death  is  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant's  ser- 
vants, it  is  shewn  that  the  deceased,  by  his 
own  negligence  or  carelessness,  contributed  to 
the  accident,  the  defendant  will  be  entitlid 
to  a  verdict.  Tucker  v.  Chaplin,  2  C.  &  K. 
730. 

A  person,  being  possessed  of  an  income  of 
4,000Z.  a  year,  while  travelling  on  a  railway,  met 
his  death  by  the  negligence  of  the  servants  of 
the  company.  The  bulk  of  his  property  was 
settled  upon  his  eldest  son,  a  smaller  portion 
being  reserved  for  the  benefit  of  his  wife  and 
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younger  children  :  —  Held,  that  his  representa- 
tives might  maintain  an  action  for  the  benefit  of 
the  wife  and  younger  children,  in  respect  of  the 
injury  arising  to  them  from  a  pecuniary  loss  oc- 
casioned by  the  death,  although  that  pecuniary 
loss  would  not  have  resulted  from  the  accident  to 
the  deceased  had  he  lived,  Pym  v.  Great 
Northern  Jlailway  Company^  31  L.  J.,  Q.  B. 
249  ;  8  Jur.,  N.  S.  819 ;  6  L.  T.  537 ;  10  W.  R. 
737.  Affirmed  on  appeal,  4  B.  &  S.  396  ;  32  L. 
J.,  Q.  B.  377  ;  10  Jur.,N.  S.  199  ;  11  W.  R.  922— 
Ex.  Ch. 

The  personal  representatives  of  a  deceased 
person  cannot  maintain  an  action  under  Loixl 
Campbell's  Act  (9  &  10  Vict.  c.  93),  where  the 
deceased  if  he  had  survived  would  not  have  been 
entitled  to  recover.  Uaigh  v.  Royal  Mail  Steam 
Packet  Company,  52  L.  J.,  Q.  B.  640— C.  A. 
Affirming  5  Asp.  M.  C.  47  ;  52  L.  J.,  Q.  B.  395  ; 
48  L.  T.  267. 

Death  on  Spot.]  —  To  a  declaration  alleging 
that  by  reason  of  the  negligence  of  the  d^en- 
dant*8  servant  the  plaintiffs  daughter  and  ser- 
vant was  killed,  and  claiming  damages  f  o>  loss 
of  seiTices,  and  for  the  burial  expenses  paid  by 
the  plaintiff,  the  defendant  pleaded,  first,  that 
the  daughter  and  servant  was  killed  on  the  spot 
by  the  act  complained  of,  so  that  the  plaintiff 
did  not,  and  could  not,  sustain  damage  entitling 
him  to  sue  ;  and,  secondly,  that  the  act  com- 
plained of  was  a  felonious  act  on  the  part  of  the 
defendant's  servant,  and  that  this  servant  had 
not,  before  the  action,  been  tried,  committed 
or  prosecuted  in  any  way  in  respect  of  the 
same : — Held,  that  the  second  plea  afforded  no 
answer  to  the  declaration  ;  and  held  by  Kelly, 
C.  B.,  and  Pigott,  B.,  that  l^e  first  plea  afforded 
a  good  answer,  on  the  ground  that,  apart  from 
9  &  10  Vict.  c.  93,  no  civil  action  is  mamtainable 
against  a  person  who  has  by  negligence  caused 
the  death  of  another.  But  by  Bramwell,  B., 
that  the  first  plea  afforded  no  answer,  and  that 
the  action  was  maintainable.  Osborn  v.  Gillett, 
8  L.  R..  Ex.  88  ;  42  L.  J.,  Ex.  53  ;  28  L.  T.  197  ; 
21  W.  B.  409. 


2.  Damages. 

Proof   of  Loss  —  Kust  he  Peonniary.]  —  In 

an  action  under  Lord  Campbell's  Act  (9  &  10 
Vict.  c.  93  ;  27  &  28  Vict.  c.  95),  by  a  father  for 
the  death  of  his  son  (who  was  about  fourteen 
years  of  age  at  the  time  of  the  occurrence),  it  did 
not  appear  that  the  plaintiff  had  ever  received 
from  the  deceased  benefits   or  services  which 
could  in  any  sense  be  regarded  as  of  pecuniary 
value.    It  was,  however,  proved  that  the  child 
was,  up  to  the  time  of  his  death,  a  strong,  intel- 
ligent, and  well  disposed  boy ;  that  he  hs[d  been 
receiving  at  school  education  for  mercantile  pur- 
suits ;  and  that  in  a  few  years,  if  he  had  lived, 
his  services  would  have  been  worth  a  substantial 
salary  in  the  plaintiff's  own  shop  or  a  similar 
establishment.    The  plaintiff  himself  was  a  re- 
spectable tradesman,  and  his  position  rendered 
him  independent  of  any  earnings  which  his  son 
might  have  been  afterwards  competent  to  gain  : 
— Held,  that  there  was  no  evidence  to  enable  a 
jury  to  say  it  was  reasonably  probable  that  pe 
cuniary  benefit  would  have  resulted  to  the  father 


ment.  JBourJte  v.  Cork  and  Ma-croom  Bailtoay 
Company,  4  L.  R.,  Ir.  682. 

Per  Palles,  C.  B.  : — Though  the  pecuniary  toss 
required  to  sustain  such  an  action  may  be 
evidenced  by  proc^  of  a  reasonable  expectation 
of  pecuniary  benefit,  yet  there  must  be  evidence 
from  which  a  jury  shall  be  able  to  arrive, 
otherwise  than  by  guess  or  speculation,  at  the 
conclusion  that  there  was  such  reasonable  ex- 
pectation ;  and  this  involves  (1)  a  reasonable 
exj^ectation  that  profit  would  be  made  by  the 
continuance  of  the  life  ;  (2)  a  reasonable  expec- 
tation that  some  part  of  the  profit  so  made  would 
become  the  property  of  the  person  on  whose 
behalf  damages  are  claimed,  either  as  of  bounty 
or  of  right.    Tb. 

Semble,  per  Dowse,  B. : — ^That,  in  a  case  of 
this  description,  the  plaintiff  could  not  succeed 
without  proof  of  a  state  of  facts  in  connection 
with  the  deceased  at  the  time  of  the  death,  out 
of  which  pecuniary  advantage  arose  or  had  for- 
merly arisen,  and  was  likely  to  again  arise,  to 
the  father,  and  the  continuance  or  renewal  of 
which  pecuniary  advantage  the  father  might 
have  reasonably  expected  if  the  son's  life  Sad 
continued.    Ih, 

Damage  of  a  pecuniary  nature  must  be  shewn  ; 
but  the  damages  are  not  to  be  given  merely  in 
reference  to  the  loss  of  a  legal  right ;  they  should 
be  calculated  in  reference  to  a  reasonable  ex- 
pectation of  pecuniary  benefit,  as  of  right  or 
otherwise,  from  the  continuance  of  the  life  of 
the  deceased.  ]*Vanklin  v.  8&uth' Eastern  Rail' 
way  Contpany,  3  H.  &  N.  211  ;  4  Jur.,  N.  8, 
565. 

In  an  action  by  a  father  for  the  death  of  his 
son,  the  father  was  an  old  man,  getting  infirm, 
who  lived  in  the  lodge  of  a  hospital,  and  was 
employed  to  carry  coal  round  the  wards,  for 
which  he  was  paid  3*.  6d.  a  week — whether 
under  a  contract  or  by  way  of  gratuity  did  not 
appear.  The  son  was  a  young  man,  earning  good 
wages,  who  did  not  live  with  his  father,  but  was 
in  the  habit  cf  gratuitously  assisting  him  by 
carrying  the  coals  round  the  wards  for  him  ;  but 
the  father,  not  being  in  need,  was  not  sup- 
ported by  him  in  any  other  way : — Held,  that 
the  father  had  such  reasonable  expectation  of 
pecuniary  benefit  fronoi  the  continuance  of  his 
son's  life  as  would  enable  him  to  maintain  the 
action.  But  the  jury  having  found  a  verdict 
for  him  with  751.  damages  : — Held  excessive.  lb. 

Legal  liability  alone  is  not  the  test  of  injury  in 
respect  of  which  damages  may  be  recovered ; 
but  the  reasonable  expectation  of  pecuniary 
advantage  by  the  relation  remaining  alive  may 
be  taken  into  account  by  the  jury  ;  and  damages 
may  be  given  in  respect  of  that  expectation 
being  disappointed,  and  the  probable  pecuniary 
loss  thereby  occasioned.  Dalton  v.  Soutk-Eattern 
Railway  Company,  4  C.  B.,  N.  S.  296  ;  27  L.  J., 
C.  P.  227  ;  4  Jur.,  N.  S.  711. 

In  an  action  by  a  widow  for  damages  upon 
the  death  of  her  son,  aged  fourteen,  who 
had  never  earned  any  wages,  but  whose  capa- 
bilities were  valued  at  6d,  per  day,  the  pro- 
bability that  he  \vould  have  enabled  his 
mother  to  earn  more  or  would  have  devoted 
part  of  his  earnings  to  her  support,  is  evidence 
to  go  to  the  juiy  upon  a  question  of  damages. 
The  probability  is  increased  by  the  past  filial 
conduct  of  the  deceased.      Condon  v.    Great 
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In  an  action  brought  nndcr  9  &  10  Vict.  c.  93, 
for  the  benefit  of  the  father  of  the  deceased, 
evidence  was  given  that  the  father,  who  was 
fifty-nine  years  of  age,  was  nearly  blind  and 
injured  in  his  leg  and  hands,  and  was  not  so 
able  to  work  as  he  had  been,  but  worked  when 
he  could  ;  that  the  son  used  to  contribute  to  his 
support ;  that  five  or  six  years  previously,  the 
father  being  out  of  work  for  six  months,  the  son 
had  assisted  him  pecuniarily  out  of  his  earnings, 
but  had  not  done  so  since  : — Held,  that  there 
was  evidence  for  the  jury  of  pecuniary  injury 
to  the  father  from  the  son's  death.  HetheHng- 
ton  V.  North'Eastern  Haihoay  Company,  9 
Q.  B.  D.  160 ;  51  L.  J.,  Q.  B.  495  ;  30  W.  B. 
797. 

In  order  to  maintain  an  action  under  9  &  10  Vict, 
c.  93  (Lord  CampbeU's  Act),  the  persons  upon 
whose  behalf  it  is  brought  must  prove  that  during 
the  lifetime  of  the  deceased  a  pecuniary  advantage 
accrued  to  them  owing  to  their  relationship  with 
him ;  they  are  not  entitled  to  compensation 
under  that  statute,  if  the  only  jKJcuniary  bene- 
fit to  them  from  his  life  was  derived  fi'om  a 
contract  which  they  had  entered  into  with 
him.  Sykes  v.  North- Eastemi  Railway  Com- 
pany,  44  L.  J.,  C.  P.  191  ;  32  L.  T.  199  ;  23 
W.  R.  473. 

A  father,  as  administrator  of  his  son,  sued  a 
railway  company  to  recover  damages  for  the 
death  of  his  son,  who  had  been  killed  by  their 
negligence.  The  deceased  was  a  bricklayer,  and 
received  from  his  father  the  wages  of  a  skilled 
workman  ;  he  was  of  great  assistance  to  his 
father,  who  was  also  a  bricklayer.  Owing  to  the 
loss  of  assistance  from  the  deceased,  he  could  not 
take  the  contracts  which  he  had  taken  during  his 
son's  lifetime  : — Held,  that  he  had  not  suffered  a 
pecuniaiy  loss  from  his  son's  death,  entitling  him 
to  sue  under  9  &  10  Vict.  c.  93.    Ih, 

Where  a  tenant  for  life  of  a  settled  estate  was 
killed  by  an  accident  on  a  railway  : — Held,  that 
although  the  estate  of  the  deceased  survived  for 
the  benefit  of  his  family  in  general,  the  jury 
ought,  nevertheless,  to  have  regard  to  the  damage 
respectively  sustained  by  the  widow  and  younger 
children,  and  to  award  damages  in  respect  of 
their  reasonable  expectations  of  pecuniary  benefit 
in  case  the  death  had  hot  occurred.  Pym  v. 
Great  Northern  Railway  Company,  4  B.  &  S. 
396  ;  31  L.  J.,  Q.  B.  377  ;  10  Jur.,  N.  S.  199  ;  11 
W.  R.  922— Ex.  Ch. 

In  the  case  of  a  widow  and  younger  children  of 
a  deceased  person  (who  was  seised  in  fee-tail  of 
landed  estates  passing  at  his  death  to  his  eldest 
son),  the  damages  arising  from  the  loss  of  educa- 
tion and  the  comforts  and  conveniences  of  life 
are  not  too  remote,  but  may  be  made  the  subject 
of  a  pecuniary  estimate,  and  are  therefore  within 
the  statute.    Ih. 

The  damages  are  not  to  be  estimated  according 
to  the  value  of  the  deceased's  life  calculated  by 
annuity  tables,  but  the  jtiry  shall  give  what  they 
consider  a  fair  compensation,  and  the  proper 
question  for  the  jury  in  such  cases  is,  whether 
uie  circumstances  are  such  that  if  the  deceased 
instead  of  meeting  his  death  had  been  only 
wounded  in  consequence  of  the  conduct  of  the 
defendant  he  would  have  been  entitled  to 
damages  for  the  injury.  Armsworth  v.  South- 
Eastern  Railway  Company,  11  Jur.  758. 

Trifling.] — In  an  action  under  Lord  Camp- 
bell's Act  (9  &  10  Vict.  c.  93  ;  27  &  28  Vict.  c. 


95),  by  a  father  for  the  death  of  his  daughter 
who  was  about  the  age  of  seven  at  the  period  of 
the  accident,  the  only  evidence  given  to  shew 
that  the  plaintiff  sustained  a  pecuniaiy  loss  by 
the  child's  death  was,  that  she  had  been  in  the 
habit  of  rendering  trifling  household  services 
such  as  her  tender  years  permitted,  but  which 
were  incapable  of  being  estimated  at  any  pe- 
cuniary value  : — Held,  that  this  evidence  was 
insufficient  to  sustain  the  action.  UoUeran  v, 
Bagndl  (No.  2),  6  L.  R.,  Ir.  333. 

BTominal.] — The  action  cannot  6c  supported 
to  recover  merely  nominal  damages.  J^oidtcr 
V.  Webster,  11  L.  T.  698  ;  13  W.  R.  289. 

Kental  Sufferings,  fte.,  not.] — In  an  action 
founded  on  the  9  &  10  Vict.  c.  93,  by  the  wife,  hus- 
band, parent,  or  child  of  a  person  killed  by  misfea- 
sance, the  jury,  in  estimating  the  damages,  cannot 
take  into  consideration  mental  sufferings  or  loss  of 
society,  but  must  give  compensation  for  pecuniary 
loss  only.  Blake  t.  Midland  Railway  Com- 
pany, 18  Q.  B.  93  ;  21  L.  J.,  Q.  B.  233  ;  16  Jur. 
562. 

In  England  the  injury  sustained  by  the  acci- 
dental death  of  a  relative  must,  in  order  to  be 
compensated  by  a  jury,  be  of  a  pecuniary 
character,  and  the  jury  cannot  give  damages  for 
affliction.  In  Scotland  the  jury  administers  a 
solatium  for  injured  feelings.  Paterson  v.  Wal- 
lace, 1  Macq.  H.  L.  Cas.  748. 

Funeral  Expensef,  fto.,  not.]— Compensation 
for  the  funeral  expenses  or  for  family  mourning 
is  not  recoverable.  Badton  v.  South- Eastern 
Railway,  supra. 

Actual  damage  must  have  accrued  from  the 
death  of  the  deceased.  Proof  of  the  death  and 
of  relationship  of  the  parties  does  not  give  a 
right  to  nominal  damages.  BiieUworth  v.  John- 
son, 4  H.  &  N.  653 ;  29  L.  J.,  Ex.  25  ;  5  Jur., 
N.  S.  630. 

In  an  action  by  a  father  for  injury  resulting 
from  the  death  of  his  son,  it  appeared  that  the 
father  was  a  working  mason,  and  that  the  son 
was  a  boy  of  fourteen,  who  had  earned  four  shil- 
lings a  week  for  about  a  year  or  two,  but  at  the 
time  of  his  death  was  without  employment. 
There  was  no  evidence  of  the  cost  of  boarding 
and  clothing  the  boy.  The  judge  having  left  it 
to  the  jury,  to  say  whether  the  father  had  sus- 
tained any  pecuniary  loss  by  the  death  of  his 
son,  and  the  jury  found  a  verdict  with  50Z.  dam- 
ages : — Held,  that  as  there  was  evidence  for  the 
jury,  the  father  was  entitled  to  retain  the  verdict 
for  the  amount.    lb. 

Death  of  Child  after  Yerdiot.]— In  an  action 
by  a  child  to  recover  damages  for  injuries  purely 
personal,  where  the  jury  assessed  the  damages, 
presumably  on  the  g^round  that  the  child  would 
never  be  capable  of  earning  his  own  living,  the 
court  refused  to  grant  a  new  trial  on  account  of 
the  death  of  the  child  after  verdict  given  and 
before  judgment  signed.  Kramer  t.  Way- 
mark,  1  L.  R.,  Ex.  241  ;  35  L.  J.,  Ex.  148  ; 
12  Jur.,  N.  S.  395  ;  14  L.  T.  368 ;  14  W.  R. 
659  ;  4  H.  &  C.  427. 

Where  Damages  given  absnrd.] — In  an  action 
by  an  administratrix  for  compensation  for  loss 
sustained  in  consequence  of  the  death  of  the  in- 
testate, the  question  being  whether  there  was 
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negligence  in  the  defendant  or  contributory 
negligence  in  the  deceased,  the  jorj  found  a 
veidlct  for  the  plaintiff,  dajnages  40«.,  11.  for  the 
widow,  and  10«.  for  each  of  the  children ;  the 
court  granted  a  new  trial  without  saying  any- 
thing about  costs,  on  the  ground  that  the  jury 
had  shrunk  from  their  duty  of  deciding  the  issue. 
Springett  v.  Ballgf  6  B.  &  S.  477. 

Caloulation  of  Loss — ^ftedueting  Iniar^oe 
Policy.] — In  estimating  tie  damages  for  the 
death  of  a  relative  killed  by  the  wrongful  act, 
neglect,  or  default  of  another  person,  the 
amount  of  the  life  insurances  left  by  the 
deceased  should  be  deducted  from  the  amount 
of  damages.  HicUs  v.  Newpin%  Abergavenny 
and  Hereford  Railway  Company^  4  6.  &  S. 
403,  n.  But  held  otherwise  in  Yates  v.  White^ 
4  Bing.  N.  C.  272 ;  5  Scott,  640  ;  and  Brad- 
bnrn\.  Great  Western  Railway  Company ^  post ^ 
col.  755. 


Direotions   of  Judge— Annuitant.] — In 


actions  under  Lord  Campbcirs  Act  (9  &  10  Vict. 
c.  93),  to  recover  damages  for  the  benefit  of  a 
relative  to  whom  the  deceased  had  covenanted  to 
pay  an  annuity  during  their  joint  lives,  it  is  un- 
objectionable to  direct  the  jury  that  they  may 
estimate  the  damages  to  the  annuitant  by  calcu- 
lating what  sum  would  buy  him  an  equally  good 
annuity.  That  sum  must  depend,  in  addition  to 
other  contingencies,  on  the  probable  duration  of 
the  lives,  and  to  ascertain  that  it  is  material  to 
know  the  average  duration  of  the  lives  of  persons 
of  the  same  age  as  the  lives  in  question.  Such 
average  and  probable  duration  cannot  be  better 
shewn  than  by  proving  the  practice  of  life  assur- 
ance companies,  who  learn  it  by  experience  ;  evi- 
dence may  therefore  be  given  of  such  practice,  and 
tables — which  purport  to  shew  the  average  dura- 
tion of  the  lives  of  persons  of  all  ages  and  the 
value  of  annuities  on  government  or  other  very 
good  security  for  such  lives,  and  to  which  those 
companies  refer  for  information — may  be  con- 
sulted to  shew  what  is  the  average  and  probable 
duration  of  the  lives  in  question,  and  what  is 
the  present  value  of  the  annuity,  provided  the 
attention  of  the  jury  is  called  to  the  difference 
in  value  between  an  annuity  on  government 
security,  and  one  secured  by  a  personal  cove- 
nant. Rowley  V.  London  and  North-Western 
Railway  Company,  8  L.  R.,  Ex.  221  ;  42  L.  J.. 
Ex.  153  ;  29  L.  T.  180 ;  21  W.  R.  869— Ex.  Ch. 

In  such  cases  the  only  legal  direction  to  the 
jury  is  that  they  must  not  attempt  to  give 
damages  to  the  fiill  amount  of  a  perfect  com- 
pensation for  the  pecuniary  injury,  but  must 
take  a  reasonable  view  of  the  case,  and  give 
what  they  consider,  under  all  the  circumstances, 
a  fair  compensation.  A  direction,  therefore, 
which  leaves  it  open  to  the  jury  to  give  the 
present  value  of  an  annuity  equal  in  annual 
amount  to  the  income  lost,  for  a  period  sup- 
posed to  be  equal  to  that  which  would  have 
continued  if  there  had  been  no  accident,  is  a 
misdirection,  and  any  evidence  (such  as  that 
instanced  above)  given  solely.to  enable  a  jury 
to  calculate  such  present  value  is  inadmissible, 
because  necessarily  misleading  and  legally  irrele- 
vant,   lb. 

The  jury  may  properly  be  directed  to  consider 
the  lives  in  question  as  average  lives,  unless 
there  is  evidence  to  the  contrary  ;  and  if  there 
is  such  evidence,  it  is  for  the  party  excepting  to 


the  direction  to  place  the  evidence  on  the  bill  of 
exceptions.    lb. 

The  damages  are  not  to  be  estimated  according 
to  the  value  of  the  deceased's  life  calculated 
according  to  annuity  tables.  Arm^sworth  v. 
Sovth-I^tem  Railway  Company j  11  Jur.  768. 

Apportionment  of  Damages.] — A  husband  had 
brought  an  action  under  9  &  10  Vict.  c.  93  (Lord 
Campbcirs  Act),  as  administrator,  to  recover 
damages  for  the  death  of  his  wife.  He  claimed 
to  have  brought  the  same  for  the  benefit  of  him- 
self and  his  two  sons.  A  lump  sum  was  paid 
under  a  judge's  order  and  accepted  in  satis- 
faction of  the  action,  and  no  apportionment, 
either  by  jury  or  otherwise,  was  ever  made 
between  the  three  beneficiaries: — Held,  in  an 
action  by  one  of  the  sons  against  the  father  for 
not  obtaining  an  apportionment,  and  for  retain- 
ing the  whole  of  the  money  so  paid,  that  the 
payment  received  by  the  father  was  equivalent 
to  a  pa3'ment  into  court  under  27  &  28  Vict.  c.  95, 
s.  2,  and  as  that  act  contained  no  directions  as  to 
the  apportionment  of  money  so  paid  in,  and  as 
there  were  several  beneficiaries  whom  the  court 
could  not  have  before  it,  a  court  of  law  could 
not  entertain  an  action  for  not  apportioning. 
The  plaintiff's  remedy,  if  any,  was  in  equity. 
Condliff  V.  Condliff,  29  L.  T.  831  ;  22  W.  R. 
325. 

In  an  action  by  a  widow  for  damages  for  the 
death  of  her  husband,  money  was  lodged  in 
court  in  satisfaction  of  the  action,  and  the  widow 
was  allowed  to  draw  it  out,  on  a  consent  signed 
by  her  being  made  a  rule  of  court,  whereby  she 
agreed  to  a  division  of  the  money  in  certain 
specified  proportions  between  herself  and  her 
three  infant  children.  Shallow  v.  Vcmon,  9  Ir.  R., 
C.  L.  150. 

The  widow  and  administratrix  of  S.,  who  was 
killed  in  a  railway  accident,  brought  an  action 
against  the  railway  company  under  Lord  Gamp- 
beirs  Act,  and  the  company  paid  8,500^.  into 
court  under  the  Amendment  Act  (27  k  28  Vict, 
c.  95),  s.  2,  which  the  widow  accepted  in  full. 
The  deceased  left  four  infant  children.  The 
widow  and  children  had  been  entirely  dependent 
for  their  maintenance  on  the  professional  earn- 
ings of  the  deceased  : — Held,  that,  by  analogy  to 
the  Statute  of  Distributions,  the  widow  should 
take  one-third,  and  the  children  the  remaining 
two-thirds.  Sanderson  v.  Sanderson,  36  L.  T. 
847. 

3.  Pbactice  and  Pleading. 

Statement  of  Claim.] — ^A  party  sued  as  widow 
of  K.  The  declaration  stated  that  K.  in  his  life- 
time was  lawfully  in  and  upon  a  railway  station 
at  W.,  and  was  there  employed  in  unloading, 
and  as  servant  of  the  consignees,  stone  from  a 
truck  in  which  it  had  been  conveyed  to  W.  by 
the  company  as  carriers  for  the  consignees  for 
reward  to  the  company,  and  was  unloading  it  by 
means  and  by  the  use  of  a  crane  with  tackle 
connected  therewith  by  the  company  provided 
as  such  carrieis  for  the  use  of  such  consignees 
and  their  servants  working  the  same  in  unload- 
ing the  stone  for  reward  to  the  company ;  yet 
the  crane  and  tackle  connected  therewith  were, 
through  the  negligence  of  the  company,  in  such 
bad  order  and  so  badly  adjusted,  and  kept 
adjusted,  *  that  E.,  in  using  the  same,  became  X 
and  was  greatly  wounded  and  injured,  and  by 
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reason  of  the  wounds  and  injiuics  thereby  occa- 
sioned to  him,  he  afterwards  and  within  twelve 
calendar  months  next  before  this  suit  died : — 
Held,  that  on  the  words  "that  the  same  were 
dangerous  to  those  who  used  them,"  being  added 
after  *,  and  the  words  "  by  reason  of  the  crane 
and  tackle  being  in  such  Imd  order  and  so  badly 
adjusted,  and  kept  adjusted  as  aforesaid,"  after  ^^ 
the  declaration  was  good.  Xing  v.  Great 
Wettem  Itailway  Company,  24  L.  T.  683. 

JuziidietioiL  of  Court.] — In  an  action  under 
9  at  10  Vict.  c.  93,  and  27  &  28  Vict.  c.  95, 
where  the  death  of  a  person  occurred  in  the 
course  of  his  employment  on  board  a  steamer 
belonging  to  a  railway  company  during  the 
passage  from  Milford  to  Waterford,  it  was 
alleged  that  the  boiler  explosion,  which  occa- 
sioned the  accident,  was  caused  by  the  corrosion 
of  part  of  the  mat^hinery,  and  that  the  process 
of  corrosion  extended  over  a  period  during 
which  the  steamer  had  been  several  times  in 
Ireland : — Held,  that  no  part  of  the  cause  of 
action  was  shewn  to  have  arisen  vnthin  the 
jurisdiction  of  the  Irish  court.  Walth  v.  Great 
Western  Bailway  Company,  6  Ir.  R.,  C.  L. 
632. 

Hot  Famishing  Partloiilart.]— The  omission, 
in  an  action  under  9  &  10  Vict.  c.  93,  to  furnish 
particulais  with  the  plaint,  is  ground  for  setting 
aside  the  service  of  tne  writ,  but  not  for  setting 
aside  the  writ  itself.  IP  Cube  v.  Chtinness,  9  Ir. 
R.,  C.  L.  610. 


II.  IN  OTHER  CASKS. 
1.  Who  Entitled  to  Sue. 

Szeoutrix.] — ^A  wife,  in  the  lifetime  of  her 
husband,  received,  during  a  journey  as  a  pas- 
senger on  a  railway,  a  bodily  injury,  in  con- 
sequence of  the  negligence  of  the  company,  by 
reason  whereof  the  husband  incurred  expenses 
and  suffered  pecuniary  loss ;  and  on  his  death, 
without  having  received  any  compensation  for 
the  damage  thereby  incurred,  she,  as  his  execu- 
trix, sued  the  company  upon  their  contract 
safely  and  securely  to  cany,  to  recover  compen- 
sation for  such  expenses  and  loss  to  her  testator's 
personal  estate  : — Held,  that  the  action  was  an 
action  of  contract,  and  that  a  loss  or  damage 
from  the  breach  of  the  contract  having  accrued 
to  the  personal  estate  of  the  testator,  an  action 
to  recover  damages  by  reason  of  that  loss  sur- 
vived to  her  as  executrix,  and  that  therefore  the 
action  was  maintainable.  Potter  v.  Metropolitan 
Bailway  Company,  32  L.  T.  36— Ex.  Ch. 

When  a  passenger  on  a  railway  was  injured 
by  an  accident,  and  after  an  interval  died  in 
consequence  : — Held,  that  his  executrix  might 
recover  in  an  action  for  breach  of  contract 
against  the  company  the  damage  to  his  personal 
estate  arising  in  his  lifetime  from  medical  ex- 
penses and  loss  occasioned  by  his  inability  to 
attend  to  business.  Bradshaw  v.  Zaneashire 
and  Yorkshire  BaUtoay  Campany,  10  L.  R.,  C. 
F.  189  ;  44  L.  J.,  C.  P.  148  ;  31  L.  T.  847. 

In  Suspect  of  Special  Property.! — If  one 
being  the  owner  of  a  shop  and  goods  allows  A.  to 
be  at  the  shop,  and  in  his  own  name  to  sell  and 
dispose  of  the  goods  as  he  pleases,  and  a  portion 
of  these  goods  is  destroyed  by  the  negligent 


driving  of  the  coachman  of  B.  while  the  servant 
of  A.  is  carrying  them,  A.  has  such  a  qualified 
property  in  these  goods  as  will  entitle  him  to 
maintain  an  action  for  damages.  Whittingham 
V.  Bloxham,  4  C.  &  P.  597. 


2.  Damages.- 

Conduot  of  Parties. — In  an  action  for  wilful 
negligence  the  jury  fnay  take  into  consideration 
the  motives  of  the  defendant,  and  if  the  negli- 
gence is  accompanied  with  a  contempt  of  the 
plaintiff's  rights  and  conveniences  the  ]ury  may 
give  exemplary  damages.  Emhlen  v.  Myers,  6 
H.  &  N.  64  ;  36  L.  J.,  Ex.  71.  See  Bell  v.  i/iW- 
land  Bailway  Company,  10  C.  B.,  N.  S.  287  ;  30 
L.  J.,  C.  P.  273  ;  9  W.  6.612. 

In  an  action  against  an  owner  of  a  brig  for  an 
injury  done  to  a  sloop  belonging  to  the  plaintiff, 
the  amount  of  damage  proved  was  upwards  of 
500/. ;  the  jury  gave  a  veixiict  for  250Z.  only  ;  and 
on  being  asked  how  they  made  up  their  verdict, 
replied,  that  in  their  opinion  there  were  faults 
on  both  sides  : — Held,  that  notwithstanding  this, 
the  plaintiff  was  entitled  to  the  verdict,  as  there 
might  be  faults  in  the  plaintiff  to  a  certain 
extent,  and  yet  not  to  such  an  extent  as  to 
prevent  his  recovering.  Baisin  v.  Mitchell,  9 
C.  &  P.  613. 

Partial  Canse  of  Accident.] — In  an  action  to 
recover  damages  for  the  upsetting  of  a  barge 
laden  with  coal  belonging  to  the  plaintiff,  it 
appeared  that  a  small  steam-vessel  belonging 
to  the  defendant,  called  the  Water  Lily,  was 
proceeding  down  the  river,  preceded  by  a  larger 
one,  called  the  Ramona,  and  that,  in  conse- 
quence of  the  swell  occasioned  by  one  or  both 
of  these  vessels,  the  barge  was  swamped,  and 
the  coals  lost.  The  amount  of  damage  was 
about  80/.  The  jury  returned  a  verdict  for 
the  plaintiff  for  20/.,  assigning,  as  a  reason  for 
giving  that  sum  only,  that  they  did  not  think 
the  Water  Lily  to  have  been  the  sole  cause  of 
the  accident.  The  court  refused  to  interfere 
with  the  verdict.  Smith  v.  Dohson,  3  Scott, 
N.  R.  336 ;  8  M.  &  G.  69. 

Amoimt  of  Annuity.] — ^Although  a  plaintiff, 
through  the  negligence  of  the  defendant,  is  dis- 
abled for  life  from  performing  the  duties  of  the 
office  to  which  he  has  been  accustomed,  yet  the 
measure  of  his  damages  is  by  no  means  to  be 
taken  from  the  amount  of  an  annuity  which 
would  replace  the  annual  salary  of  the  plaintiff  ; 
for,  non  constat  that  he  would  have  retained  his 
situation  for  life.  Bapson  v.  Cuhitt,  Car.  &  M. 
64. 

Keep  of  Horse.] — In  an  action  for  negligent 
driving,  whereby  the  plaintiff's  horse  was 
injured,  it  appeared  that  the  horse  was  sent  to 
a  farrier's  for  six  weeks  for  the  purpose  of  being 
cured,  and  that  at  the  end  of  that  time  it  was 
ascertained  that  the  horse  was  permanently 
damaged  to  the  extent  of  20/. : — Held,  that  the 
proper  measure  of  damages  was  the  keep  of  the 
horse  at  the  farrier's,  the  amount  of  the  farrier's 
bill,  and  the  difference  between  the  value  of  the 
horse  at  the  time  of  the  accident  and  at  the  end 
of  the  six  weeks  ;  but  that  the  plaintiff  ought 
not  to  be  allowed  also  for  the  hire  of  another 
horse  during  the  six  weeks.  Hvghes  v.  Quentin, 
8  0.  &  P.  703. 
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Nominal.] — The  defendant  made  a  profit  by 
coUectiog  messages,  and  transmitting  them  by 
telegraph  to  America.  He  received  a  message 
from  the  plaintiff  for  transmission  to  their  corre- 
spondent at  New  York,  containing  an  order  for 
goods,  but  the  message  was  in  cypher,  wholly 
unintelligible  to  any  but  the  plaintiff  and  his 
correspondent  at  New  York.  Through  the  de- 
fendant's negligence  the  message  was  not  sent, 
and  the  plaintiff  thereby  lost  profits  which  he 
would  have  made  had  the  order  been  executed  : 
— Held,  in  an  action  for  such  negligence,  that 
the  plaintiff  could  not  recover  more  than 
nominal  damages.  Sanders  v.  Stuart,  1  C.  P.  D. 
326  ;  45  L.  J.,  C.  Pi  682 ;  35  L.  T.  870  ;  24  W. 
R.  949. 

Dednotion   of   Insnranoe    Koney.]  —  In    an 

action  by  a  person  against  a  railway  company, 
to  recover  compensation  for  bodily  injuries  sus- 
tained through  the  negligence  of  the  company, 
the  latter  is  not  entitled  to  deduct,  from  the 
damages  awarded  to  the  plaintiff  by  the  jury, 
the  amount  of  money  received  by  him  under  an 
insurance  in  an  accidental  insurance  office  as 
compensation  for  the  same  injuries  ;  the  latter 
sum  being  paid  to  him  under  a  contract,  and  as 
an  equivalent  for  premiums  expressly  paid  upon 
the  contingency  of  an  accident  occurring.  Brad- 
burn.  V.  Great  Western  Ruilway  Company,  10  L. 
R.,  Ex.  1  ;  44  L.  J.,  Ex.  9  ;  31  L.  T.  464  ;  23  W. 
R.  48. 

Question  to  be  Left  to  Jury  as  to.] — ^A  declara- 
tion in  an  action  for  negligence,  iifter  alleging 
that  the  plaintiff  was  hurt  while  being  carried 
as  a  passenger,  concluded  by  stating  as  damage 
that  she  was  greatly  hurt,  maimed,  wounded, 
and  permanently  injured.  At  the  trial,  it  was 
proved  that  the  plaintiff  was  accustomed  to  the 
management  of  a  restaurant,  and  the  judge 
directed  the  jury  in  assessing  the  damages  to 
ask  themselves,  "  what  salary  would  a  lady  of 
experience  in  that  trade  be  able  to  command  for 
managing  a  public  house  in  London,  at  a  fair 
salaiy  : " — Held,  that  the  question  was  justified 
by  the  form  of  the  count,  although  no  special 
damage  was  laid.  Potter  v.  Metropolitan  Hail- 
way  Company,  28  L.  T.  735. 

Bemoteness  of  Damage.] — A  servant  (in 
breach  of  the  Metropolitan  Police  Act,  2  &  3 
Vict.  c.  47,  s.  54),  washed  a  van  in  a  public 
street,  and  allowed  the  waste  water  to  run  down 
the  gutter  towards  a  grating  leading  to  the 
sewer,  about  twenty-five  yards  off.  In  conse- 
quence of  the  extreme  severity  of  the  weather, 
the  grating  was  obstructed  by  ice,  and  the  water 
flowed  over  a  portion  of  the  causeway,  which 
was  ill  paved  and  uneven,  and  there  froze. 
There  was  no  evidence  that  the  master  knew 
of  the  grating  being  obstructed.  A  horse,  while 
being  led  past  the  spot,  slipped  upon  the  ice  and 
broke  its  leg : — Held,  that  this  was  a  conse- 
quence too  remote  to  be  attributed  to  the  wrong- 
ful act  of  the  servant.  SMrp  v.  Poioell,  7  h.  R., 
C.  P.  253  ;  41  L.  J.,  C.  P.  95  ;  26  L.  T.  436  ;  20 
W.  R.  584. 

In  consequence  of  the  servants  of  a  railway 
company  negligently  sending  trucks  down  an 
incline  into  a  siding  at  11  P.  M.,  the  plaintiff's 
drove  of  cattle,  which  were  lawfully  being 
driven  across  the  siding,  were  separated  from 


the  drovers,  became  frightened,  and  escaped 
beyond  the  control  of  the  drovers.  Six  of  them 
could  not  be  recovered  till  they  were  found 
several  hours  afterwards,  dead  or  dying,  on  the 
line,  where  they  evidently  had  been  run  over  by 
a  passing  train.  From  the  tracks  of  these  six 
beasts  it  was  discovered  they  had  rushed  down  the 
occupation  road,  and  charged  through  a  defective 
fence  into  an  orchard,  from  which  they  had  got 
on  to  the  line.  The  orchard  was  the  property  of 
the  railway  company  and  was  in  the  occupation 
of  a  tenant  who  was  bound  by  the  terms  of  his 
lease  to  keep  the  fence  in  repair  : — Held,  that 
these  facts  were  evidence  that  the  death  of  the 
cattle  was  the  natural  and  proximate  result  of 
the  negligence  of  the  railway  company,  and  that 
they  could  not  avoid  their  liability  on  the 
ground  that  they  were  not  responsible  for  the 
defective  state  of  the  fence.  Sfieesby  v.  Lanca- 
sliire  and  Yorlishire  Railway^  Company,  1  Q.  B. 
D.  45  ;  45  L.  J.,  Q.  B.  1  ;  33  L.  T.  372  ;  24  W. 
R.  99— C.  A.  Affirming  9  L.  R.,  Q.  B.  263  ;  43 
L.  J.,  Q.  B.  69  ;  30  L.  T.  492. 

A  railway  engine  fell  over  from  the  line  into 
the  garden  of  a  private  person.  This  hapi)ened 
through  the  negligence  of  the  company  s  ser- 
vants. Damage  was  done  to  flowers  in  the 
garden  by  a  crowd  that  assembled  there.  In  an 
action  against  the  companv  by  the  occupier  (^ 
the  garden  : — Held,  that  the  damage  done  by 
the  crowd  was  too  remote.  Scholes  v.  North' 
London  Railway  Comjjany,  21  L.  T.  835. 

ITegligence  of  Solicitors.] — Although  relief 
may  be  given  at  the  suit  of  a  client  against  his 
solicitor  for  loss  sustained  by  gross  negligence, 
yet  where  the  loss  was  in  respect  of  a  matter  of 
conduct  as  to  which  the  advice  of  the  solicitor  was 
founded  on  the  opinions  of  competent  surveyors 
as  to  the  value  of  the  property,  and  those  opinions 
submitted  to  the  judgment  of  the  client,  the 
court  dismissed  the  bill ;  and  as  fraud  and 
improper  motives  were  charged  without  evidence 
to  support  those  charges,  the  bill  was  dismissed 
with  costs.  Chapman  v.  Chapmait,  9  L.  R.,  Eq. 
276  ;  22  L.  T.  145  ;  18  W.  R.  533. 

When  persons,  even  without  mala  fides,  make 
or  adopt  a  statement,  the  contrary  of  which  they 
ought  to  have  known  by  reasonable  diligence  to 
be  the  truth,  and  a  wrongful  order  is  made  by 
the  court  grounded  on  such  statement,  all  such 
persons  are  liable  to  indemnify  the  persons  who 
suffer  through  such  an  onler  from  all  the  conse- 
quences. Spencer,  In  re,  39  L.  J.,  Ch.  841 ;  21 
L.  T.  808  ;  18  W.  R.  240. 

The  primary  liability  in  respect  of  costs  falls 
upon  the  solicitor,  through  whose  agency  the 
order  was  obtained,  and  the  primary  liability  as 
to  the  fund  lost  through  the  order  falls  upon 
those  who  wrongfully  received  it.    Ih. 

Where  in  an  action  against  an  attorney  for 
negligence  in  not  attending  an  arbitrator,  to 
whom  an  ejectment  brought  by  tlie  client  against 
his  tenant  had  been  referred,  and  the  costs  were 
to  abide  the  event,  and  the  client  alleged  that,  in 
consequence  of  such  negligence  he  was  obliged  to 
pay  his  attorney  60/.  for  his  costs  incurred  in 
the  ejectment,  which  the  tenant  would  other- 
wise have  been  obliged  to  pay,  and  that  he  sold 
the  premises  for  much  less,  to  wit,  lOOZ.  less  than 
he  would  otherwise  have  done,  and  the  jury 
found  a  verdict  for  the  client,  damages  1607. : — 
Held,  that  the  jury  was  not  confined  to  1002.  as 
the  damages  for  the  loss  on  the  sale  of  the 
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premises.    Swannell  v.   Ellis ,  8  Moore,  340;  1 
Bing.  347. 

Ajq  attorney  had  been  employed  to  complete  a 
purchase  of  a  leasehold  property,  which  his  client 
had  made  at  an  auction,  on  conditions  which  sti- 
pulated that  he  should  take  an  under-lease,  and 
not  demand  an  abstract  of  the  vendor's  title,  nor 
inquire  into  the  title  of  the  lessor.  He  made  no 
inquiries,  but  simply  got  a  pretended  lease  exe- 
cuted by  the  seller,  who  had  sold  fraudulently, 
without  any  title  whatever,  the  lease  itself  not 
even  reciting  any  title,  and  the  pretended  seller 
giving  actual  possession,  and  not  having  any  deed 
or  document  in  his  possession,  to  adduce  as  any 
evidence  of  title,  had  he  been  asked  for  such  evi- 
dence, and  the  purchaser  was  evicted  by  the  real 
owner  : — Held,  that  there  was  evidence  of  negli- 
gence on  the  part  of  the  attorney  ;  and  that  the 
E roper  measure  of  damage  was  the  sum  the  client 
ad  to  pay  to  obtain  a  title,  with  interest,  and 
without  any  deduction  for  rent,  as  he  was  liable 
over  to  the  true  owner  for  mesne  profits  during  the 
time  he  occupied  as  owner.  Allen  v.  Clark^  7 
L.  T.781;  11  W.R.  304. 

Of  Agento.] — A.,  a  merchant  at  Seville,  wrote 
to  B.,  his  agent  at  Liverpool,  desiring  him  to 
insure  a  cargo  of  fruit  to  that  place.  B.,  acting 
bon&  fide,  instructed  C,  a  person  who  had 
occasionally  acted  as  A.'s  agent  in  London,  to  get 
a  policy  effected  there.  C.  for  that  purpose 
employed  D.,  an  insurance  broker,  who  effected 
the  insurance  in  his  own  name,  and  afterwards 
received  the  amount  of  a  loss  from  the  under- 
writers, but  retained  it,  claiming  a  lien  for  a 
debt  due  to  him  from  C,  in  respect  of  premiums 
and  commission  in  former  transactions.  In  an 
action  by  A.  against  B.  for  negligently  omitting 
to  effect  a  good  and  available  insurance  upon  the 
cargo,  and  neglecting  to  take  steps  to  get  the 
money,  and  for  money  had  and  received,  the 
judge,  treating  it  as  immaterial  whether  the 
letter  of  instructions  from  B.  or  C.  had  been 
shewn  to  D.  or  not,  ruled  that  B.  had  violated 
his  duty  as  agent  by  employing  another  agent  in 
London,  instead  of  effecting  the  policy  himself, 
and  that  he  was  responsible  for  the  whole  amount 
received  from  the  underwriters  by  D. : — Held, 
that  this  was  not  the  true  measure  of  damages  ; 
for  that,  if  B.'s  letter  of  instructions  had  been 
shewn  to  D.  at  the  time  he  was  employed  to 
effect  the  policy,  he  could  acquire  no  lien  upon 
the  proceeds  for  tie  debt  due  to  him  from  C,  and 
his  unlawful  detention  of  the  money  could  not 
give  A.  a  right  of  action  against  B.  for  the  whole 
amount  so  received  by  D.,  though  B.  might  be 
liable  for  some  nominal  damages  in  respect  of 
the  breach  of  his  duty  as  agent ;  and  therefore 
that  fact  ought  to  have  been  ascertained. 
C4ihill  V.  Batcson,  3  C.  B.,  N.  S.  106 ;  26  L.  J., 
C.P.252;  3  Jur.,  N.S.I  128. 

Commission  Agent.]— The  plaintiff,  a  merchant 
in  London,  gave  orders  to  the  defendants,  com- 
mission agents  in  Hong  Kong,  to  purchase  for 
him  a  quantity  of  a  certain  kind  of  opium.  The 
defendants  upon  such  orders  purchased  and 
shipped  to  the  plaintiff  opium  which  they  erro- 
neously supposed  to  be  of  the  description  ordered, 
but  which  was  really  of  an  inferior  description. 
The  plaintiff  sought  to  recover  as  damages  in  an 
action  against  the  defendants  the  difference 
between  the  value  of  the  opium  ordered  and  that 


of  the  opium  actually  shipped  by  the  defendants, 
on  the  ground  that  the  relation  between  the 
defendants  as  commission  agents  and  himself 
was  that  of  vendor  and  vendee  of  the  opium  : — 
Held,  that  the  true  measure  of  damages  was  not 
the  difference  between  the  value  of  the  goods 
ordered  and  that  of  those  shipped,  but  the  loss 
actually  sustained  by  the  plaintiff  in  consequence 
of  the  opium  not  being  of  the  description  oitiered. 
Cassahoglm  v.  Qihht,  9  Q.  B.  D.  220  ;  51  L.  J., 
Q.  B.  693  ;  47  L.  T.  98  ;  46  J.  P.  568. 

Persons  forming  themselves  into  a  society  for 
the  prbtection  of  trade,  and  issuing  prospectuses, 
in  which  they  represented  that  they  instituted 
inquiries  for  subscribers  with  reference  to  the 
respectability  of  proposed  customers,  are  liable 
to  subscribers  for  the  damages  caused  by  their 
neglect  to  take  due  and  reasonable  care  to 
make  such  inquiries.  Woods  v.  Woods,  3  F.  &  F. 
244. 

And  see  DAMAGES. 

3.  Evidence  and  other  Mattebs. 

Question  for  Jury.l — Where  the  question, 
whether  or  not  a  railway  company  has  been 
negligent  depends  upon  the  nice  distinction 
between  that  which  is  reasonably  safe  and  that 
which  is  not  so,  it  is  a  question  entirely  of 
degree,  and  one  exclusively  and  emphatically 
for  the  decision  of  a  jury ;  and  where  a  jury, 
with  all  the  evidence  before  them,,  has  found  a 
verdict,  the  court  will  not  interfere  to  disturb 
their  finding  by  granting  a  rule  to  set  the 
verdict  aside  on  the  ground  that  there  was  no 
evidence  of  negligence.  Leishmann  v.  Land  on  y 
Brighton  and  South  Const  Railway  Company, 
23L.  T.712;  19  W.  R.  106. 

Where  there  is  conflicting  evidence  on  a 
question  of  fact,  whatever  may  be  the  opinion  of 
the  judge  who  tries  the  cause  as  to  the  value  of 
that  evidence,  he  must  leave  the  consideration  of 
it  for  the  decision  of  the  jury.  Dublin^  Wicklow 
and  Wexford  Railway  Company  v.  Slattcry,  3 
App.  Cas.  1165  ;  39  L.  T.  365  ;  27  W.  R.  191. 

Whether  there  is  reasonable  evidence  to  be 
left  to  the  jury  of  negligence  occasioning  the 
injury  complained  of,  is  a  question  for  the 
judge.  It  is  for  the  jury  to  say  whether,  and 
how  far,  the  evidence  is  to  be  believed.  Metro- 
politan Ralhcay  Company  v.  Jackson,  3  App. 
Cas.  193  ;  47  L.  J.,  C.  P.  303  ;  37  L.  T.  679  ;  26 
W.  R.  175. 

The  plaintiff  was  a  passenger  by  railway,  and 
at  one  station,  though  all  the  seats  in  the  carriage 
in  which  he  was  were  filled,  three  more  persons 
got  in  and  stood  up.  There  was  no  evidence 
that  the  servants  of  the  company  were  aware  of 
this,  but  the  plaintiff  remonstrated  with  the 
persons  who  had  so  got  in.  At  the  next  station, 
the  door  of  the  carriage  was  opened  by  persons 
who  tried  to  get  in,  and  the  plaintiff  rose  and 
held  up  his  hand  to  prevent  them.  After  the 
train  had  started,  a  porter  pushed  away  the 
persons  who  were  trying  to  get  in  and  slammed 
the  door,  which  caught  and  injured  the  hand  of 
the  plaintiff,  who  had  been  thrown  forward  by 
the  motion  of  the  train  : — Held,  that  there  was 
no  evidence  from  which  the  jury  might  infer 
negligence  on  the  part  of  the  company  so  as  to 
entitle  the  plaintiff  to  recover  damages.    lb. 

Semble,  when  there  is  more  than  a  scintilla  of 
evidence  of  contributory  negligence  the  court 
will  not  go  into  the  question  of  degree,  that 
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being  for  the  juiy.  Gee  t.  Metropolitan  Bail- 
way  Company,  8  L.  R.,  Q.  B.  161  ;  42  L.  J.,  Q.  B. 
105 ;  28  L.  T.  282  ;  21  W.  R.  684— Ex.  Ch. 

Statement!  of  Bystanders.] — A  married  woman 
was  a  passenger  in  an  omnibus,  and  whilst 
on  her  journey  a  concussion  took  place,  which 
nearly  upset  the  omnibus,  and  threw  her  from 
her  seat,  and  caused  her  serious  injury.  Upon 
her  getting  out,  one  of  the  other  passengers  was 
standing  outside  ;  and  upon  the  trial  it  was  pro- 
posed by  her  counsel  to  ask  her  if  anything  was 
then  said  by  this  person  about  the  accident,  and 
if  the  omnibus  conductor  made  any  reply.  This 
being  objected  to,  the  judge  ruled  that  it  could 
not  be  put,  and  as  there  was  no  other  evidence  of 
how  the  accident  happened,  she  was  nonsuited. 
Had  the  question  been  put  it  would  have  been  as 
follows  : — "  Did  anyone  say  anything  about  the 
accident  ? "  To  which  the  reply  would  have  been 
—"A  bystander  who  had  got  out  of  the  omnibus, 
said,  alluding  to  the  driver,  *  By  Jove,  this  fellow's 
conduct  must  be  reported  1 ' "  whereupon  the  con- 
ductor said,  "  Sir,  he  has  been  reported,  for  he 
has  been  off  the  points  five  or  six  times  to-day : 
he  is  a  new  driver  : " — Held,  that  the  question 
was  properly  rejected,  for  it  did  not  form  part  of 
the  res  gestse,  nor,  if  it  did,  did  it  explain  the 
actual  cause  of  the  collision.  Agassiz  v.  London 
Tramway  Company,  27  L.  T.  492  ;  21  W.  R.  199. 

Declaration  of  Deceased.] — The  dying  declara- 
tion of  the  deceased,  as  to  the  cause  of  the  acci- 
dent, is  not  evidence  in  an  action  for  negligence. 
JFWedman  v.  Railroad  Company,  6  Canada  Law 
Journal,  N.  S.  185— U.  S. 

Particulars  of  Acts  ct  Kegligenoc] — ^When  a 
declaration  in  an  action  against  the  defendant 
for  negligent  navigation  of  his  ship,  causing 
injury,  contains  only  general  allegations  of 
iiegligence  on  the  part  of  the  defendant  in 
respect  of  navigation,  and  of  keeping  the 
machinery  and  the  ship  in  good  repair,  the 
court  will  not  require  the  plaintiff  to  give 
particulars  of  matters  which  he  may  suppose  to 
constitute  the  negligence  of  the  defendant,  such 
being  within  the  knowledge  of  the  defendant 
and  his  servants,  and  not  necessarily  within  the 
personal  knowledge  of  the  plaintiff.  George  v. 
Watts,  30  L.  T.  60. 

4.  Plbadiko. 

Claims.] — In  an  action  by  the  tenant  in  pos- 
session against  a  wrong-doer,  it  is  sufficient  to 
declare  generally,  without  disclosing  any  title. 
Orim^tead  v.  Marlow,  4  T.  R.  717. 

But  if  a  defendant  justifies  under  a  right,  it 
must  be  formally  set  out  in  the  pleat    Ih, 

A  declaration  in  an  action  for  running  over 
the  plaintiff,  alleged  by  way  of  inducement,  that 
the  defendants  were  possessed  of  a  cart  and  a 
horse,  which  was  being  driven  by  their  servant, 
without  stating  ^^  at  the  time  of  the  grievance " 
complained  of : — ^Held,  an  immaterial  allegation, 
and  not  traversable.  Mitchell  ▼.  Crasstvellerf  13 
C.  B.  162  ;  22  L.  J.,  C.  P.  100 ;  17  Jur.  716. 

A  declaration  stated  that  the  plaintiff  was 
possessed  of  premises  at  Milton,  in  the  county 
of  Kent,  abutting  on  a  public  navigable  river,  to 
wit,  the  Thames,  and  on  a  certain  part  of  the 
river  called  the  Blockhouse  Dock  ;  that  in  these 
premises  he  carried  on  the  business  of  a  block- 


maker  ;  that  the  occupiers  of  the  same  had 
always,  for  sixty  years  previously  to  the  com- 
mencement of  the  suit,  been  entitled  to  have 
access  to  and  from  the  river  and  the  Blockhouse 
Dock,  and  to  land  their  timber  at  Blockhouse 
Dock,  and  that  the  defendants  obstructed  Block- 
house Dock  by  placing  piles  thereon,  and  de- 
prived the  plaintiff  of  free  access  thereto.  The 
venue  in  the  margin  was,  London.  Plea,  not 
guilty: — Held,  that  whether  it  was  a  local 
action  or  not  (and  semble  it  was),  there  was 
nothing  in  the  declaration  which  made  it  neces- 
sary to  prove  that  the  cause  of  action  arose  in  the 
city  of  London.  Simmons  v.  Zillystone,  9  Ex. 
431  ;  22  L.  J.,  Ex.  217. 

A  declaration  stated  that  the  defendant 
wrongfully  caused  to  be  kept  and  continued 
quantities  of  dirt  and  rubbish,  before  wrongfully 
placed  upon  a  public  highway,  near  a  wall  and 
a  canal ;  by  means  whereof  the  plaintiff,  passing 
along  the  highway,  was  induced  and  caused  to 
walk  over  the  rubbish,  and  to  fall  into  the  canal : 
— Held,  on  motion  in  arrest  of  judgment,  that 
the  declaration  was  good.  Goldthorpe  v.  Hard- 
man,  2  D.  &  L.  442  ;  13  M.  &  W.  377  ;  14  L.  J., 
Ex.  61. 

A  husband,  as  administrator  to  his  wife,  de- 
clared that  the  defendant  was  in  occupation  of 
a  brewery  and  an  office,  and  a  passage  leading 
thereto  from  the  public  street  used  by  him  for  the 
reception  of  customers  in  his  trade  of  a  brewer, 
which  passage  was  the  usual  means  of  access  from 
the  office  to  the  public  street ;  yet  he  wrongfully 
and  negligently  permitted  a  trap-door  in  the  floor 
of  the  passage  to  lie  and  remain  open  without 
being  properly  guarded  and  lighted ;  and  the 
wife,  who  nad  l:^en  to  the  office  as  a  customer, 
and  was  lawfully  passing  along  the  passage  on 
her  return  from  ^e  office  to  the  street,  fell 
through  the  aperture  caused  by  the  trap-door 
being  open,  and  not  properly  guarded  and  lighted, 
whereby  she  was  killed  : — Held,  that  the  duty  of 
the  defendant,  and  breach,  sufficiently  appeared. 
Chapman  y.  Rothwell,  El.,  Bl.  &  El.  168 ;  27 
L.  J.,  Q.  B.  315  ;  4  Jur.,  N.  8. 1180. 

Defences  —  Inevitable  Accident.]  —  In  an 
action  of  trespass  for  driving  a  carriage  against 
the  plaintiff,  the  defence  of  inevitable  accident 
must  be  specially  pleaded*  Cotterill  v.  Starkey, 
8  C.  &  P.  691. 

In  an  action  for  driving  a  cart  against  the 

Elaintiff,  throwing  him  down  and  wounding 
im,  the  defendant  cannot  shew,  under  not 
guilty,  that  there  was  no  negligence  on  his  part, 
but  that  the  plaintiff  accidentally  slipped  from 
the  pavement  and  the  defendant  unintentionally 
drove  over  him.  Hall  v.  Ibamley,  3  Q.  B.  919  ; 
3  G.  &  D.  10  ;  12  L.  J.,  Q.  B.  22  ;  7  Jur.  61. 

But  inevitable  accident,  arising  from  superior 
agency,  is  admissible  under  not  guilty.    lb, 

A  defence  by  a  railway  company,  relying  upon 
an  inevitable  accident,  must  state  all  the  facts 
which  the  company  contends  constitute  such 
inevitable  accident.  Rums  v.  Cork  and  Bandon 
Railway  Company,  13  Ir.  C.  L.  R.  543. 

Other  Cases.] — The  plea  of  not  guilty 

does  not  put  in  issue  any  material  and  travers- 
able part  of  the  inducement.  Dunford  v. 
Vrattles,  1  D.  &  L.  654  ;  12  M.  &  W.  629 ;  13 
L.  J.,  Ex.  124  ;  8  Jur.  780. 

In  an  action  for  injury  to  a  horse  by  a  pony 
and  chaise  running  against  it,  it  was  shewn  on 
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the  part  of  the  defendant,  that  his  wife  was 
holding  the  pony  by  the  bridle,  and  a  showman 
came  by  and  frightened  the  pony,  and  it  ran  off 
with  the  chaise : — Held,  that,  if  true,  this  was 
a  defence  nnder  not  guilty.    Goodman  v.  Taylor^ 

6  C.  &  P.  410. 

A  declaration  alleging  that  the  defendant  was 
possessed  of  a  waggon  and  horses,  which  were 
under  the  care  of  his  servant,  and  the  servant 
was  driving  them,  and  that  the  defendant,  Viy 
his  servant,  so  carelessly  drove  the  same,  that 
the  plaintiffs  carriage  was  injured.  Under  not 
guilty,  the  defendant  cannot  prove  that  the 
servant  and  horses  were  not  his  ;  for  the  allega- 
tion that  they  are  so  is  matter  of  inducement, 
and  is  admitted  by  the  plea.  Hart  v.  Crowley, 
12  A.  &  E.  378. 

A  declaration  in  an  action  for  running  over  a 
plaintiff  stated,  that  whilst  he  was  crossing  a 
street,  the  defendants,  by  their  servant,  negli- 
gently drove  against  and  injured  him  :  —Held, 
that  the  defendants,  under  not  guilty,  might 
shew  the  driver  was  not  at  that  time  acting  as 
their  servant.  Mitchell  v.  Crawoellery  13  C.  B. 
102  ;  22  L.  J.,  C.  P.  100  ;  17  Jur.  716. 

In  an  action  for  running  against  the  plaintiff*s 
carriage,  a  plea  that  the  damage  was  tne  result 
of  the  negligence  of  both  parties.  Is  bad  in  sub- 
stance as  well  as  form,  for  it  amounts  to  the 
general  issue.  Armitage  v.  Grand  Jurictwn 
Railioay  Company,  6  D.  P.  C.  340  ;  3  M.  &  W. 
244  ;  1  H.  &  H.  26  ;  iS^.  />.,  Wool/  v.  Beard,  8 
C.  &  P.  373. 

To  an  action  for  negligence  in  fixing  an  appa- 
ratus for  roasting  coffee,  so  that  the  same  ex- 
ploded, the  defendant  pleaded  that  the  explosion 
took  place  in  consequence  of  the  apparatus 
being  used  whilst  the  brickwork  was  in  a  damp 
state,  and  that  they  had  given  notice  and  warn- 
ing to  the  plaintiff  not  to  use  the  same  until  a 
sufficient  time  had  elapsed  for  the  drying  there- 
of, and  that  by  reason  of  the  premises  the  appa- 
riitus  upon  and  in  the  using  of  the  same  as 
aforesaid  exploded:  —  Held,  bad  on  special 
demurrer,  as  being  an  informal  traverse  of  a 
part  of  the  cause  of  action.    Dakhi  v.  Brown, 

7  D.  &  L.  151  ;  8  C.  B.  92  ;  18  L.  J.,  C,  P. 
344. 

In  an  action  for  negligence  against  the  defen- 
dant, where  the  plaintiff  is  contributory  to  the 
mischief  of  whicn  he  complains,  the  defence  is 
admissible  under  not  guilty.  Holden  or  Hold- 
ing V.  Liverpool  Gai  lAglvt  Company,  3  C.  B.  1 ; 
16  L.  J.,  C.  P.  301  ;  10  Jur.  883. 

A  declaration  stated  that  the  defendant  was 
employed  by  commissioners  of  sewers  to  make  a 
sewer  in  a  public  highway ;  and  that  he  kept 
and  continued  in  the  highway  two  iron  g^tings 
lying  thereon,  in  his  custody  and  care,  for  form- 
ing the  sewer,  without  placing  any  light  to 
shew  that  the  gratings  were  there  : — Held,  that 
the  averment  that  the  gratings  were  in  the 
custody  and  care  of  the  defendant  being  im- 
material, was  not  admitted  by  the  plea  of  not 
guilty,  and  that  the  material  averment,  namely, 
that  the  defendant  kept  and  continued  the 
gratings  on  the  highway  without  a  light,  having 
been  negatived  by  the  jury,  the  plaintiff  ought 
to  be  nonsuited.  Chew  v.  Hill,  6  D.  &  L.  664  ; 
3  Ex.  801  ;  18  L.  J.,  Ex.  317. 

In  an  action  against  a  defendant,  for  negli- 
gence by  driving  his  cart  and  horse  against  the 
plaintiff's  horse  : — Held,  that  under  the  plea  of 
not  guilty,  the  defendant  could  not  shew  that 


he  was  not  the  person  driving  when  the  injury 
happened,  and  that  the  cart  did  not  belong  to 
him ;  and,  after  trial,  the  court  refused  per- 
mission to  amend  by  substituting  another  plea. 
Tavemer  v.  Little,  5  Bing.,  N.  C.  678 ;  7  Scott, 
796  ;  3  Jur.  702. 

A  declaration  stated  in  the  form  of  induce- 
ment that  the  plaintiff  was  lawfully  passing 
along  the  highway,  and  that  the  defendant  was 
possessed  of  a  certain  carriage  which  he  was 
then  driving  by  a  certain  servant  of  his.  The 
declaration  then  alleged  in  the  usual  way  that 
the  defendant,  by  his  said  servant,  negligently 
drove  against  and  injured  the  plaintiff.  Plea, 
not  guilty  : — Held,  on  the  authority  of  Tatemer 
V.  Little  (jmpra),  that  the  ownership  of  the 
carriage  and  the  fact  of  its  being  driven  by  the 
defendant's  servant,  as  alleged  in  the  inducement, 
was  admitted  by  the  plea  of  not  guilty.  Emery 
V.  Clark,  2  M.  &  Rob.  260. 

In  an  action  for  damage  to  goods,  against  a 
carrier,  the  defendant  cannot  under  not  guilty 
shew  that  the  statement  of  the  plaintiff,  as  to 
the  weight  of  the  goods  at  the  time  of  hiring 
the  van  in  which  they  were  conveyed,  induced 
him  to  send  a  van  unequal  to  carry  them,  such 
defence  admitting  that  the  insufficiency  of  the 
van  caused  the  accident.  Wehh  v.  Page,  6  M.  & 
G.  196 ;  6  Scott,  N.  R.  951  ;  1  D.  &  L.  631 ;  12 
L.  J.,  C.  P.  327. 

A  declaration  stated  that  H.  was  in  the  ser- 
vice of  a  railway  company,  and  that  in  the 
discharge  of  his  duty  he  became  a  passenger  in 
a  railway  carriage  of  the  company,  drawn  by  a 
steam-engine  under  the  guidance  of  their  ser- 
vants ;  that  the  company  was  possessed  of 
another  steam-engine,  which  was  drawing  other 
railway  carriages,  and  which  was  under  the 
guidance  of  their  servants ;  yet  the  company 
conducted  themselves  so  negligently  in  and 
about  the  guidance  of  the  first-mentioned 
engine  and  carriage,  and  in  and  about  the 
guidance  of  the  other  engine  and  carriages, 
Uiat  a  collision  took  place,  and  H.  was  thereby 
killed.  Plea,  that  the  collision  took  place  solely 
through  the  negligence  of  the  servants  of  the 
company,  and  that  the  engines  and  carriages 
were  under  the  guidance  of  the  servants  of  the 
company,  who  were  fit  and  competent  persons 
to  have  the  guidance  of  the  same,  and  that  the 
negligence  was  wholly  unauthorized  by  the 
company,  and  without  their  leave,  licence  or 
knowledge  : — Held,  that  the  plea  did  not  amount 
to  the  general  issue.  Hutekintim  v.  York,  New- 
castle a7id  Berwick  Railioay  Company,  5  Ex. 
343  ;  19  L.  J.,  Ex.  296  ;  14  Jur.  837. 
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4.  Delivery  Orders  and  Dock  Warrants. 

Effect  of,  as  creating  Estoppel.]— The  defen- 
dant being  possessed  of  a  quantity  of  barley  sold 
eighty  quarters  to  M.,  who  afterwards,  on  June 
27,  sold  sixty  of  the  eighty  quarters  to  the  plain- 
tiff, who  on  the  same  day  paid  the  price  and  for- 
warded M/s  delivery  order  for  the  sixty  quarters 
to  the  defendant,  who  asscnt'ed  to  the  same  on 
the  29th.  The  barley  remained  in  bulk  in  the 
defendant's  possession  until  July  7,  on  which 
day  the  plaintiff  sent  a  forwarding  order  to  the 
defendant,  which  the  latter  refused  to  comply 
with  on  the  ground  that  M.  had  in  the  meantime 
become  bankrupt,  and  that  the  barley  purchased 
by  him  was  unpaid  for  : — Held,  that  the  defen- 
dant, by  assenting  to  the  delivery  order  for  the 
sixty  quarters,  was  estopped  from  denying  the 
plaintiff's  right  thereto,  notwithstanding  that  the 
price  of  the  barley  was  paid  to  M.  contempo- 
raneously with  the  forwarding  of  the  delivery 
order  to  the  defendant.  Knights  v.  Wiffin^  5 
L.  J.,  Q.  B.  660  ;  40  L.  J.,  Q.  B.  51 ;  23  L.  T. 
610 ;  19  W.  R.  244. 


As  ezdading  Doctrine  of  Bepated  Owner- 


ship.]—  At  the  time  of  the  presentation  of  a 
petition  for  liquidation  by  arrangement  there 
were  lying  in  the  bonded  warehouse  of  the 
debtors,  who  were  wine  and  spirit  merchants  in 
Liverpool,  certain  butta  of  whisky  which  they 
had  sold  to  the  purchaser.  The  goods  were  left 
there  for  the  convenience  of  the  purchaser,  to 
whom  a  delivery  warrant  had  been  given  by  the 
vendors,  in  which  they  stated  that  they  held  the 
goods  to  his  order  as  warehousemen.  The  ven- 
dors did  not  carry  on  business  as  general  ware- 
housemen, but  it  'was  proved  to  be  the  usual 
custom  of  the  wine  and  spirit  trade,  in  Liver- 
pool, for  goods  sold  in  bond  to  remain  in  the 
possession  or  under  the  control  of  the  vendors, 
in  the  bonded  warehouse  in  which  they  were  at 
the  time  of  sale,  until  they  were  required  by  the 
purchaser  for  use  : — Held,  that  the  existence  of 
a  custom  of  this  nature,  shewn  to  be  well  known 
among  persons  concerned  in  the  wine  and  spirit 
trade,  excluded  the  doctrine  of  reputed  owner- 
ship, and  that  the  goods  did  not  pass  to  the 
trustee.  Watkifts,  Ex  parte^  Cimtton,  In  r/?,  8 
L.  R.,  Ch.  520  ;  42  L.  J.,  Bk.  50  ;  28  L.  T.  793  ; 
21  W.  R.  530. 

At  the  commencement  of  the  liquidation  of 
wine  and  spirit  merchants,  whisky  which  they 
had  sold  was  lying  in  the  bonded  warehouse  of 
a  third  party  to  the  order  of  the  vendors.  The 
delivery  order  was  not  sent  to  the  purchaser  till 
after  the  petition  had  been  filed.  It  was  shewn 
that  it  is  the  well-known  custom  in  the  wine  and 
spirit  trade  for  goods  after  sale  to  remain  in  the 
bonded  warehouse  of  the  vendor,  or  in  that  of  a 
third  party  to  his  order,  till  the  purchaser  re- 
quires them  for  use : — Held,  that  the  custom 
excluded  reputation  of  ownership  in  the  vendors, 
and  that  the  purchaser  was  entitled  to  the 
whisky,  the  giving  of  the  delivery  order  being 
immaterial.  Vaux,  Ex  partCy  CovMon  or  Con- 
Hon,  In  re,  9  L.  R.,  Ch.  602  ;  43  L.  J.,  Bk.  113  ; 
30  L.  T.  739  ;  22  W.  R.  811. 

Held,  also,  that  it  was  immaterial  that  the 
goods  were  in  the  warehouse  of  a  third  party 
instead  of  being  in  the  vendors'  own  warehouse. 
Jh. 

Lien  of  unpaid  Vendor.] — Goods  wer^  con- 


signed to  the  plaintiffs'  order  to  a  railway  station, 
and  the  usual  advice  note  was  sent  them  by  the 
company.    On  the  12th  April,  the  plaintiffs  sold 
these  goods  to  J.,  payment  half  by  cash,  half  by 
bill  at  three  months,  due  the  13th  July,  and 
handed  over  the  advice  note  to  J.,  with  an  in- 
dorsement directing  the  company  to  deliver  the 
goods  to  J.'s  order.    Ou  the  24th  April,  J.  handed 
over    this  delivery  order  to   D.    as    collateral 
security  for  the  payment  of  money  advanced  to 
him  by  D.,  with  a  second  indorsement  ordering 
the  company  to  deliver  the  goods  to  D.'s  order. 
But  neither  this  delivery  order  nor  that  made  by 
the  plaintiff  was  stamped  in  accordance  with 
the  Stamp  Act,  1870,  s.  89.     J.  becoming  insol- 
vent, D.  on  the  14th  May  wrote  to  the  company 
inclosing  the  delivery  oider,  and  directing  them 
to  hold  the  goods  to   his   order.      To  this  he 
received  the  following  reply  from   the  goods 
manager,  dated  the  15th  May :  "  I  have  yoars 
of  yesterday,  inclosing  transfer  of  rails,  and  beg 
to  say  I  hold  them  to  your  order  ;  but  will  you 
please  produce  this  order  when  applying  for  the 
rails,  and  which  order  must  also  bear  a  transfer 
stamp  by  both  parties  transferring  the  goods,  in 
accordance  with  the  act  of  parliament.     You 
will  be  aware  they  remain  here  at  owner's  risk 
and  subject  to  our  usual  rent-charges.'*     On  the 
19th  May,  D.  affixed  an  adhesive  stamp  to  each 
transfer,  but  omitted  to  cancel  the  stamps,  as 
required  by'ss.  24  and  89,  and  the  same  were 
never,  lup  to  trial,  so  cancelled.    On  the  23rd 
May,  the  company  wrote  to  the  plaintiffs,  asking 
if  they  consented  to  the  goods  being  delivered  to 
D.,  to  which  they  replied  on  the  23rd  and  30th 
June,  giving  the  company  formal  notice  to  hold 
them    to    their    (plaintiffs')  order ;    but  upon 
indemnity  being  given  by   D.  the  goods  were 
handed  over  to  D.     The  bill  given  to  the  plain- 
tiffs by  J.  in  part  payment  of  these  goods  not 
being  met  at  maturity,  the  plaintiffs  claimed  the 
goods  as  partial  unpaid  vendors,  and  brought  an 
action  against    the    company    for   wrongfully 
parting  with  the  possession  of  them  : — Held,  that 
the  condition  in  the  company's  letter  of  the  15th 
May,  as  to  the  transfer  stamp,  was  no  qualifica- 
tion of  their  admission  that  they  held  the  goods 
to  D.'s  order ;  that  the  letter  was  an  ab^lute 
attornment  by  the  company  to  D.,  by  which  the 
plaintiffs'  right  of  possession  as  unpaid  vendors 
was  destroyed,  and  that  the  plaintiffs   were, 
therefore,  not  entitled  to  recover.      Pooley  v. 
Great  Eastern  Raihoay   Cmnpajiy,  34    L.  T. 
537. 

On  the  3pd  of  March  goods  belonging  to  C, 
lying  at  the  St*  Klatharine  Dock,  in  the  custody 
of  the  Docks  CJompany,  were  bought  by  D.,  as 
broker  for  buyers  and  sellers,  for  B.  &  Co.,  with- 
out disclosing  the  names  of  his  principals,  and 
D.  indorsed  to  them  the  delivery  order  he  had 
obtained  fi*om  the  sellers,  on  the  representation 
of  B.  &  Co.  that  the  goods  were  wanted  for  im- 
mediate shipment.  They,  however,  pledged  their 
interest  in  the  goods  to  the  plaintiffs,  and  indorsed 
the  order  to  them.  On  the  prompt  day,  the  18th 
of  March,  the  plaintiffs'  clerk  lodged  the  order 
at  the  London  office  of  the  Docks  Company,  with 
this  memorandum,  "  Hold  within  to  our  order, 
and  have  warrants  made  out  as  soon  as  possible." 
He  was  told  that  the  warrants  would  be  ready 
with  the  goods  on  the  20th  of  March.  Three 
hours  later  a  messenger  from  the  office  reached 
the  warrant  office  at  the  Dock  House  with  a 
notice  that  the  order  had  been  lodged.    Mean- 
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while  B.  tc  Co.  had  stopped  payment,  and  D. 
being  so  informed,  and  having  no  notice  of  the 
plainti&'  title,  on  the  same  day  paid  C.  for  the 
goods,  and  through  a  clerk,  who  reached  the 
Dock  House  before  the  messenger  had  arrived, 
obtained  at  the  warrant  office  a  warrant  for  the 
goods  in  the  name  of  C,  who  indorsed  the  same 
to  D.,  and  gave  him  a  second  delivery  order. 
The  first  delivery  order  was  returned  to  the  plain- 
tiffs by  the  Docks  Company,  who  refused  to  act 
upon  it.  In  an  action  by  the  plaintiff,  claiming 
as  against  the  Docks  Company,  C,  and  D.,  to  be- 
entitlcd  to  the  goods : — Held,  that  D.  was  the 
surety  and  B.  &  Co.  the  principal  debtors  ;  that, 
in  the  circumstances  of  the  case,  the  unpaid 
vendors'  lien  had  passed  to  D. ;  that  the  title  to 
the  goods  was  in  D.  Imperial  Bank  v.  Lond&n 
and  St,  Katharine  Docks  (hmpany^  6  Ch.  D.  195  ; 
46  L.  J.,  Ch.  335  ;  36  L.  T.  233. 

Pasiing  Property.]  —  Cases  of  wine  were 
ordered  by  L.  of  the  plaintiff,  and  were  shipped 
by  him  consigned  to  L.,  who  deposited  the  bill  of 
lading  with  the  defendant,  a  wharfinger,  with 
directions  to  take  delivery  and  warehouse  the 
wine  on  L.'s  account.  The  wine,  on  its  arrival, 
was  entered  at  his  wharf  in  L.'s  name,  subject  to 
a  stop  for  the  freight.  L.  afterwards  refused  to 
accept  the  wine  on  the  ground  that  it  was  not 
according  to  contract ;  the  plaintiff  agreed  to 
take  it  back,  and  L.  promised  to  send  a  delivery 
order  to  enable  the  plaintiff  to  obtain  it ;  but 
on  the  same  day  L.  indorsed  the  bill  of  lading  to 
M.,  which  M.  took  to  the  wharf  and  procured  a 
transfer  of  the  "wine  into  his  own  name.  The 
plaintiff  was  afterwards  informed  by  L.  that  the 
wine  was  at  the  disposal  of  the  plaintiff,  but  sub- 
ject to  charges,  and  5/.  for  loss  of  profit.  At  an 
interview  between  M.  and  the  plaintiff,  M.  offered 
to  give  up  the  wine  on  payment  of  these  sums. 
The  plaintiff  tendered  the  former  sum,  which  M. 
would  not  accept.  The  plaintiff's  attorney  after- 
wards offered  to  the  defendant  to  pay  all  charges, 
and  to  indemnify  him  against  the  claim  of  any 
other  person.  The  defendant  refused  to  deliver 
the  wine  to  the  plaintiff,  alleging  that  he  had 
given  warrants  to  M.  The  wine  was  ultimately 
delivered  to  a  third  person  by  M.*s  order.  M. 
had  in  fact  paid  the  freight,  and  obtained 
warrants  to  him  or  his  order.  The  jury  found 
that  the  transaction  between  M.  and  L.  was 
colourable  and  with  knowledge  on  the  part  of  M. 
of  the  intention  of  L.  to  deprive  the  plaintiff  of 
.the  wine  :— Held,  that  the  defendant  received  the 
wine  as  bailee  to  L.,and  after  the  payment  of  the 
freight  could  have  no  better  title  than  his  bailor ; 
that  by  the  finding  of  the  jury  M.  had  no  better 
title  than  L. ;  and,  aa  the  plaintiff  had  tendered 
the  amount  of  charges  botn  to  M.  and  the  defen- 
dant, his  title  was  as  valid  against  the  defendant 
as  it  would  have  been  against  L. ;  and  that  the 
defendant  was  liable  to  the  plaintiff  for  the  value 
of  the  wine.  Batut  v.  Hartley^  7  L.  R.,  Q.  B. 
594  ;  41  L.  J.,  Q.  B.  273  ;  26  L.  T.  968  ;  20  W.  R. 
899. 

Goods,  arriving  at  Quebec,  were  t^ken  to  the 
customs  examining  warehouse,  according  to  the 
regulations  of  the  port.  The  goods  were  entered 
by  the  officer  in  charge,  as  consigned  to  M.  &  S. 
The  goods  remained  subject  to  the  lien  for  freight, 
and  to  the  charges  for  customs  duties  and 
storage.  Till  these  several  claims  were  dis- 
charged the  officer  in  charge  was  bound  not  to 
part  with  the  goods.    Subsequently  M.  ft  S.  ob- 


tained an  advance  from  Y.  &  Co.  on  the  security 
of  these  goods,  and  gave  to  them  a  request  note, 
signed  by  M.  &  S.,  and  directed  to  the  officer  in 
charge,  requesting  him  to  hold  the  goods  "  sub- 
ject to  the  order"  of  Y.  &  Co..  "they  paying 
the  duty  and  storage  charge  before  removal." 
This  note  was  sent  to  the  officer  in  charge,  who 
accepted  it  and  made  a  corresponding  entry  in 
his  book.  Afterwards,  the  goods,  while  still 
lying  at  the  customs  warehouse,  were  seized  by 
a  judgment  creditor  of  M.  &  S. : — Held,  that  the 
seizure  was  bad,  there  having  been  a  valid  con- 
structive delivery  and  transfer  of  the  goods  to 
Y.  k  Co.,  as  pledgees.  Yimng  v.  Lambert,  3  L. 
R.,  P.  C.  142  ;  22  L.  T.  499  ;  18  W.  R,  497  ;  6 
Moore,  P.  C.  C.  406. 

Property  Bevested  by  Pledgee  in  Pledgor 
throngh  Praud  of  the  latter.]— The  plaintiffs 
made  advances  to  D.  &  Sons  on  the  security  of 
certain  flour,  which  'A'as  warehoused  by  D.  k  Sons 
in  the  plaintifib'  name,  D.  k.  Sons  undertaking, 
in  consideration  of  the  plaintiffs'  delivering  to 
their  order  the  flour  as  sold,  to  specifically  pay 
plaintiffs  the  proceeds  of  all  sales  immediately 
on  their  receipt.  The  defendants  subsequently 
made  advances  to  D.  ft  Sons  on  the  security  of  a 
pledge  of  the  flour,  in  ignorance  of  the  prior 
transaction  ^\ith  the  plaintiffs  ;  and  D.  &  Sons, 
by  a  fraudulent  representation  that  they  had 
sold  the  flour  to  the  defendants,  procured  from 
the  plaintiffs  a  delivery  order  for  the  flour,  which 
they  gave  to  the  defendants.  The  defendants,  in 
pursuance  of  the  delivery  order,  obtained  posses- 
sion of  the  flour,  and  the  advances  made  by  them 
not  being  repaid,  sold  it.  The  plaintiffs  sued  the 
defendants  for  the  conversion  of  the  flour : — 
Held,  that  (assuming  that  the  plaintiffs  had 
originally  a  special  property  in  the  flour)  the 
intention  of  the  plaintiffs  must  be  taken  to  have 
been  to  revest  the  whole  property  in  the  flour  in 
D.  &  Sons,  in  order  that  they  might  transfer  it  to 
the  defendants  as  purchasers ;  and  that,  though 
the  plaintiffs  might  have  revoked  the  delivery 
order  as  being  procured  by  fraud,  as  long  as  the 
flour  remained  in  the  hands  of  D.  k,  Sons,  yet 
when  the  property  in  the  flour  had  been  trans- 
ferred by  D.  k.  Sons  to  bon&  fide  transferees  for 
good  consideration,  the  title  of  the  latter  was 
indefeasible.  Babcock  v.  Lawtmi^  4  Q.  B.  D. 
394 ;  48  L.  J.,  Q.  B.  524  ;  27  W.  R.  886.  Affirmed, 
5  Q.  B.  D.  284  ;  49  L.  J.,  Q.  B.  408  ;  42  L.  T.  289 ; 
28  W.  R.  591— C.  A. 

Pledge  by  Consignee  before  Arrival — Several 
BiUe  of  Lading.] — Goods  shipped  to  C,  as  owner, 
were  before  arrival  pledged  by  him  to  the  plain- 
tiffs as  security  for  an  advance.  The  bill  of 
lading  was,  as  is  customary,  in  three  sets,  **  the 
one  being  accomplished  the  rest  to  stand  void," 
and  made  the  goods  deliverable  to  "  C.  or  assigns," 
freight  payaUe  in  London.  C.  indorsed  one 
copy  of  the  bill  of  lading,  marked  "  first,"  to  the 
plaintiffs,  and  also  gave  them  a  letter  of  charge, 
making  the  bill  of  lading  a  collateral  security  for 
the  advance,  and  empowering  them  to  sell  the 
goods  represented  by  the  bill  of  lading  should 
default  be  made  in  the  repayment  of  the  advance. 
The  vessel  went,  on  arrival,  into  the  dock  of  the 
defendants.  C.  duly  entered  the  goods  at  the 
custom  house,  and  they  were  afterwards,  at  the 
request  of  C,  landed  and  deposited  with  the  de- 
fendants, the  freight  being  unpaid.  The  mani- 
fest, a  copy  of  which  the  captain  lodged  with  the 
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defendants,  authorized  the  defendants  to  deliver 
the  goods  to  the  holders  of  the  bill  of  lading.  On 
the  following  day,  the  captain  lodged  with  the 
defendants  a  stop  order  for  freight,  pursuant  to 
the  Merchant  Shipping  Act,  1862.  C.  then  pro- 
duced and  gave  to  the  defendants,  unindorsed, 
the  second  part  of  the  bill  of  lading  ;  the  defen- 
dants then  entered  C.  as  the  proprietor  of  the 
goods.  C.  paid  the  freight,  the  stop  was  taken 
off,  and  the  defendants  delivered  the  goods  to  W., 
on  the  production  by  him  of  a  delivery  order 
from  C.  C.  shortly  after  went  into  liquidation, 
when  the  plaintiffs,  producing  the  indorsed  bill  of 
lading,  in  vain  demanded  the  goods  of  the  de- 
fendants. In  an  action  for  conversion  : — Held, 
that  the  dock  company  had  not  been  guilty  of  a 
conversion,  and  that  the  bank  could  not  maintain 
any  action  against  them.  Fearan  .v.  Bower*  (1 
H.  Bl.  364)  reflected  on.  Olyn,  Mills  ^  Cim- 
pany  v.  East  and  West  India  Dock  Company^  7 
App.  Cas.  591  ;  47  L.  T.  309  :  31  W.  R.  201— H. 
L.  (B.)  Affirming  6  Q.  B.  D.  475 ;  50  L.  J.,  Q. 
B.  62  ;  43  L.  T.  584  ;  29  W.  R.  316— C.  A, 

Warranti  in  Iron  Trade — ^Effect  of.] — By  the 
usage  of  the  iron  trade  warrants  for  goods  "  de- 
liverable (f.  o.  b.)  to  A.  B.,  or  their  assigns,  by 
indorsement  hereon,"  are  considered  to  pass  to 
the  holders  for  value  free  from  any  vendor's  lien. 
Merchant  Banking  Company  of  London  v. 
Pltceniao  Bessemer  Steel  Company^  5  Ch.  D.  205  ; 
46  L.  J.,  Ch.  418 ;  36  L.  T.  396 ;  25  W.  R. 
457. 

A  company,  being  manufacturers  of  steel  rails, 
contracted  with  S.  &  Co.,  iron  merchants,  for  the 
sale  of  a  quantity  of  rails  to  be  rolled  at  their 
works,  and  to  be  delivered  at  intervals,  payment 
to  be  made  as  to  three-fifths  at  three  days'  sight, 
and  as  to  two-fifths  by  buyers'  acceptances  at 
four  months.  On  the  completion  of  each  portion 
of  goods  a  warrant  for  the  same  in  the  above 
form  was  sent  to  S.  &  Co.  with  an  invoice  and 
drafts  for  the  purchase-money,  and  the  goods 
referred  to  in  the  warrants  were  stacked  at  the 
works.  In  the  meantime  S.  &  Co.  pledged  the 
several  warrants,  and  indorsed  the  same  to  the 
plaintiffs.  Before  the  contract  was  completed, 
when  only  part  of  the  goods  was  paid  for,  S.  &  Co. 
became  bankrupt,  and  their  acceptances  were 
dishonoured.  At  that  time  part  of  the  goods 
had  been  dispatched  in  waggons  sent  by  order  of 
S.  &  Co.,  and  was  stored  in  a  railway  company's 
warehouse,  addressed  to  the  agents  of  S.  &  Co., 
and  part  remained  stacked  at  the  works  : — Held, 
that,  by  the  usage  of  the  iron  trade,  as  well  as 
by  the  intention  of  the  parties  as  shewn  by  their 
course  of  dealing,  the  plaintiffs,  as  holders  for 
value  of  the  warrants,  were  entitled  to  the  goods 
free  from  any  vendor's  lien.    Ih. 

Held,  also,  that  even  had  the  vendors  been 
able  to  claim  a  lien  on  the  undelivered  goods, 
the  transit  was  at  an  end  as  regarded  those 
stored  in  the  warehouse,  and  their  right  was 
gone.    Ih. 

Held,  also,  that  the  contract  was  apportion- 
able,  and  that  the  vendors  could  not  in  any  event 
have  claimed  any  lien  on  that  portion  of  the  goods 
which  had  been  fully  paid  for.  Ih,  See  Ounn 
V.  Bolohou)^  posty  col.  778. 

Book  Warrants  do  not  require  Begistration  si 
Bills  of  Sale.] — ^A  dock  warrant  does  not  require 
registration  as  a  bill  of  sale.     North-Westem 


BanJtf  Ux  partc^  Slee,  l7i  re^  15  L.  R.,  Eq.  69 ; 
42  L.  J.,  Bk.  6  ;  27  L.  T.  461  ;  21  W.  R.  69. 

Cost  of  Kortgagee's  nnsneeessfnl  Befenoe  of 
Title  to  Part  of  Kortgaged  Property.] — A  bank- 
rupt had,  before  his  bankruptcy,  obtained  ad- 
vances from  a  bank  on  the  security  of  the  deposit 
with  them  of  the  dock  warrants  of  a  quantity  of 
tobacco,  which  he  represented  to  be  his  own 
property.  After  the  adjudication  it  was  dis- 
covered that  fifty  bales  of  the  tobacco  did  not 
belong  to  him,  but  that  he  had  sold  them  and 
had  received  the  purchase-money ;  the  purchaser 
having  left  the  dock  warrants  relating  to  them 
with  him  to  enable  him  to  clear  them  as  the 
purchaser  should  require  them.  After  the  adju- 
aication  the  purchaser  of  the  fifty  bales  sued  the 
bank,  and  recovered  from  them  as  damages  the 
sum  which  he  had  paid  for  the  fifty  bales,  to- 
other with  his  costs  of  the  action,  and  the 
judgment  was  affirmed  by  the  Court  of  Appeal. 
The  bank  afterwards  tendered  a  proof  in  the 
bankruptcy  for  the  balance  of  their  debt  beyond 
the  value  of  their  security : — Held,  that,  in  esti- 
mating that  value,  they  were  entitled  to  bring 
into  account  the  costs  (their  own  as  well  as 
the  plaintiff's)  of  the  action,  but  not  the  costs  of 
the  appeal.  Carr,  Ex  parte^  Hofmann^  In  re, 
11  Ch.  D.  62  ;  48  L.  J.,  Bk.  69  ;  40  L.  T.  299  ; 
27  W.  R.  435— C.  A. 

Proof  for  Balance  of  Debt  l—After  the  decision 
of  the  appeal,  the  bank  sold  the  fifty  bales  for 
less  than  the  purchaser  had  paid  the  bankrupt 
for  them  : — Held,  that  there  being  no  evidence 
that  this  loss  had  arisen  from  any  default  on  the 
part  of  the  bank,  they  were  entitled  to  bring 
that  loss  into  account  in  estimating  the  value  of 
their  security.    Ih, 

5.  Other  Documents. 

Foreign  Oovemment — Scrip  of.  j — The  scrip  of 
a  foreign  government,  issued  by  it  on  negotiat- 
ing a  loan  (which  scrip  promises  to  give  to  the 
bearer,  after  all  instalments  have  been  duly  paid, 
a  bond  for  the  amount  paid,  with  interest),  is 
by  the  custom  of  all  the  stock  markets  of  Europe 
a  negotiable  instrument,  and  passes  by  mere 
delivery  to  a  bonii  fide  holder  for  value.  English 
law  follows  this  custom — and  any  person  taking 
it  in  good  faith  obtains  a  title  to  it  independ- 
ently of  the  title  of  the  person  from  whom  he 
took  it.  The  scrip  promised  to  give  the  bearer  a 
bond  for  the  amount  paid.  Goodwin  v.  Roherts,* 
1  App.  Cas.  476  ;  45  L.  J.,  Ex.  748 ;  36  L.  T. 
179  ;  24  W.  R.  987. 

A  person  who  took  this  scrip  as  being  negoti- 
able, could  not,  after  he  had  negligently  allowed 
another  person  the  means  of  transferring  (even 
fraudulently)  the  possession  of  it  to  a  bonft  fide 
holder,  be  heard  to  deny  that  the  instrument  was 
a  negotiable  instrument  transferable  to  bearer 
by  delivery.    Ih, 

In  the  case  of  such  scrip,  issued  by  a  foreign 
government  and  circulated  in  England  by  means 
of  an  agent  here,  who  is  to  receive  the  instal- 
ments, and  give  acknowledgments  for  their 
payment,  and  to  deliver  the  bonds  when  they 
are  issued,  the  contracting  party  is  the  foreign 
government,  and  not  the  English  agent.    Ih, 

G.  purchased  through  his  broker  Russian  and 
Hungarian  scrip  ;  the  undertaking  in  the  scrip 
was  to  give  to  the  bearer  a  bond  for  the  money 
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advanced  payable  with  interest  in  the  way  there 
stated.  6.  left  the  scrip  (to  be  exchanged  for 
bonds  or  sold,  as  he  should  direct)  in  the  hands 
of  his  broker,  who  frandnlentlj  deposited  it  with 
a  banker  as  security  for  a  loan  to  himself : — 
Held,  l^t  the  scrip  was  a  negotiable  instrument, 
transferable  by  mere  delivery;  and  that  the 
banker,  being  a  bonft  fide  holder  for  value,  was 
not  liable  to  6.,  either  in  trover  for  the  scrip 
itself,  or  in  assumpsit  for  the  value  received 
upon  it.    lb, 

BondS'Vo  Bight  of  Aetion.]— The  bond  of  a 
foreign  government  creates  nothing  but  a  debt 
of  honour,  and  the  promise  contained  in  it  cannot 
be  inforced  in  the  courts  of  this  country  against 
English  agents  of  the  government  who  have 
funds  belonging  to  it  in  their  hands,  even  though 
the  government,  after  notice  of  an  action  by  the 
bondholder  against  the  agents,  makes  no  claim 
to  the  funds.  If  such  an  action  against  the 
agent  could  be  maintained,  it  would  amount  to 
an  assumption  of  a  jurisdiction  over  the  foreign 
government.  As  the  foreign  government  cannot 
be  sued  in  the  courts  of  this  country,  neither  can 
it«  agents  be  sued  in  the  absence  of  the  principals. 
TtoyerM*  v.  Drenfms,  5  Ch.  D.  603  ;  46  L.  J.,  Ch. 
510  ;  36  L.  T.  752— C.  A. 

Betnm  of  Koney  in  hands  of  Trustees.] — 

Where  money  has  been  subscribed  by  bondholders 
for  a  particular  purpose  (such  as  the  construction 
of  a  railroad)  and  part  of  that  money  has  been 
placed  in  the  hanos  of  trustees  for  the  bond- 
holders, the  duty  of  such  trustees  being  to  pay 
portions  of  the  money  as  portions  of  the  intended 
railroad  are  constructed,  if  no  such  railroad  nor 
any  portion  of  it  is  constructed,  and  its  construe- 
tion  becomes  impracticable,  the  bondholders  are 
entitled  to  demand  from  the  trustees  repayment 
of  what  remains  in  their  hands.  National 
Bolivian  Company  v.  WtUon^  5  App.  Cas.  17^  ; 
43  L.  T.  60— H.  L.  (E.).  Affirming  13  Ch.  D.  1 
— C.A. 

Where  there  is  a  rj^ht  dependent  on  the 
practicability  of  doing  a  certain  work,  the  ques- 
tion of  its  practicability  is  not  to  be  determined 
solely  by  physical  or  financial  reasons,  but  con- 
ditions previously  stipulated,  especially  where 
the  interests  and  the  rights  of  third  parties  are 
concerned,  must  be  considered.    lb. 

Thus,  where  a  loan  was  raised  to  make  a  rail- 
road in  a  foreign  country,  such  loan  beings  raised 
on  the  faith  of  a  prospectus  which  set  forth,  as  a 
security  to  the  bondliolders,  the  grant  of  a  con- 
cession by  the  foreign  government,  in  virtue  of 
which  the  bondholders  would  have  the  benefit  of 
the  customs  duties  imposed  by  that  government 
on  goods  passing  along  that  raUroad,  and  the 
foreign  government,  &iding  the  railroad  not 
made,  revoked  its  concession,  the  loss  of  the 
security  which  the  concession  had  afforded  to 
the  bondholders,  entitled  them  to  treat  the  scheme 
as  a  failure,  and  to  demand  the  return  of  their 
subscriptions.    Ih, 

A  foreign  government  granted  a  concession, 
on  the  terms  of  which  a  company  was  formed 
and  a  loan  raised,  and  bondholders  constituted. 
The  govemnvBnt  afterwards  revoked  the  con- 
cession : — Held,  that  its  right  to  do  so  could  not 
be  questioned  in  any  legal  proceedings  in  this 
country.    Ih, 

Directions  as  to  the  form  of  the  decree  and  as  to 

COBtS.     li. 

VOL.  V. 


Interest  on,  when  drawn.] — ^A  loan  was 

secured  by  the  issue  of  bonds  bearing  coupons 
for  twenty  half-yearly  payments  of  interest,  on 
the  1st  of  June  and  1st  of  December,  such  bonds 
to  be  redeemable  by  half-yearly  drawings  of  at 
least  6  per  cent,  on  the  total  amount  of  the  loan. 
A  deed  was  executed  by  which  the  borrowers 
granted  certain  foreign  railways  to  trustees,  and 
covenanted  with  them  to  remit  half-yearly  sums 
sufficient  to  pay  the  amount  of  interest  and 
moneys  required  for  redemption.  On  each  1st  of 
December  and  1st  of  June  the  moneys  so  to  be 
remitted  were  to  be  applied  in  payment  of  the 
principal  sums  secured  by  such  of  the  bonds  as 
should  have  been  drawn  on  the  preceding  1st  of 
November  and  Ist  of  May,  as  the  case  might  be, 
and  of  the  interest  on  such  of  the  bonds  as  should 
be  outstanding  and  bearing  interest  which  would 
become  payable  on  such  1st  of  December  or  1st 
of  June,  but  it  was  declared  that  no  interest 
should  be  payable  on  any  drawn  bond  after  the 
day  fixed  tor  its  redemption.  In  case  of  default 
in  the  remittances,  the  trustees  were  to  enter 
into  possession  of  the  railways,  and  apply  the  net 
profits  in  payment  of  all  arrears  of  interest  dae 
on  such  of  the  bonds  as  should  be  outstanding 
and  bearing  interest ;  in  redemption  of  sach  an 
amount  of  bonds  as  ought  to  have  been  redeemed 
on  any  previous  1st  of  June  or  1st  of  December, 
but  might  not  have  been  redeemed  through 
failure  of  the  borrowers  to  remit  funds ;  and  lastly 
in  payment  of  the  future  interest  on  the  bonds 
and  the  redemption  of  the  same  in  any  future 
half-year ;  and  after  full  payment  and  satisfac- 
tion of  all  the  principal  moneys  and  interest 
secured  by  the  bonds,  the  trustees  were  to  hold 
Ihe  surplus  in  trust  for  the  borrowers.  Default 
was  made  in  the  remittances,  the  trustees  took 
possession,  and  in  November,  1876,  had  a  fund 
in  hand  out  of  which  they  proposed  to  pay  interest 
on  the  undrawn  bonds  only.  Bonds  to  the 
amount  of  ten  per  cent,  on  the  whole  loan  had 
been  drawn  in  November,  1875,  and  May,  1876, 
but  had  not  been  paid  through  want  of  funds : — 
Held,  that  drawn  bonds  which  remained  unre- 
deemed throughfailure  of  the  borrowers  to  provide 
funds,  could  only  be  redeemed  by  payment  of 
the  principal  with  interest  up  to  the  time  of 
payment.  Oordillo  v.  Weguelin,  5  Ch.  D.  287  ;  46 
L.  J.,  Ch.  691  ;  36  L.  T.  206  ;  25  W.  R.  620— C.  A. 
Reversing  35  L.  T.  609. 

Held,  that  the  funds  were  to  be  applied  in  the 
first  place  in  payment  of  interest  pari  passu  on 
undrawn  bonds,  and  on  drawn  oonds  which 
remained  unpaid  through  the  failure  of  the  bor- 
rowers to  provide  funds ;  dissentiente  Brett, 
L.  J.,  who  was  of  opinion  that  the  payment  of' 
interest  on  undrawn  bonds  had  priority  over 
the  payments  in  redemption  of  drawn  bonds.. 
Ih. 

Foreign  Xortgagei.]- A  company  with  an 
office  in  London,  and  having  house  property 
at  Florence,  raised,  under  powers  in  its  articles, 
a  sum  of  money  by  the  issue  of  obligations 
payable  to  bearer,  whereby  they  purported  to- 
**  bind  themselves,  their  successors  and  assigns, 
and  all  their  estate,  property,  and  effects,"  re- 
serving the  right  to  redeem  a  part  of  the  obliga- 
tions (to  be  determined  by  drawings)  in  each  of 
eight  successive  years.  Subsequently  by  a  mort- 
gage in  the  Italian  form,  registered  at  lilorencer 
the  company  mortgaged  the  property  to  a  bank 
with  a  liondon  office,  who  had  notice  of  the 
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obligations.  The  bank  having  taken  proceedings 
in  the  tribunal  at  Florence  to  inforce  their  mort- 
gage, an  action  was  brought  on  behalf  of  the 
holders  of  the  obligations  against  the  company 
and  the  bank,  claiming  to  be  mortgagees  of  the 
Florence  property  in  priority  to  the  bank.  On 
motion  to  restrain  the  sale  of  the  property : — 
Held,  that  the  obligations  were  not  mortgages, 
but  simply  bonds.  Norton  y.  Florence  Latid  and 
Puhlie  Works  Company,  7  Ch.  D.  332 ;  38  L.  T. 
377  ;  26  W.  R.  123. 

Held,  also,  that  eyen  if  they  created  a  charge 
on  the  company's  property,  they  could  not  be 
inforced  as  against  the  bank  claiming  under  a 
regist^^  mortgage  at  Florence  ;  and  that,  the 
matter  being  already  before  the  tribunal  of  the 
country  where  the  property  was  situated,  the 
Court  of  Chancery  would  not  interfere.  lb,,  hut 
see  next  case. 

The  articles  of  a  company  incorporated  for  the 
purpose  of  acquiring  land  in  Florence  and  build- 
ing thereon,  and  selling,  mortgaging,  or  leasing 
the  same,  gave  power  to  the  directors  to  borrow 
money  by  mortgage  of  any  part  of  the  com- 
pany*8  property,  or  by  "boncfa,  debentures,  or 
mortgage  debentures,"  which  should  entitle  the 
holders  to  be  paid  out  of  the  moneys,  property, 
and  effects  of  the  company  pari  passu.  The 
company  Issued  instruments  called  "  obligations," 
which  were  expressed  to  be  made  under  the 
power  of  their  articles,  by  which  they  bound 
"  themselyes,  their  successors,  and  assigns,  and 
all  their  estate,  property,  and  effects,"  to  repay 
the  sums  mentioned  therein  at  a  future  date, 
with  power  to  redeem  a  certain  portion  of  the 
obligations  at  intermediate  times  : — ^Held,  that, 
reading  the  obligations  with  reference  to  the 
articles  of  association,  they  constituted  a  charge 
on  the  property  of  the  company,  subject  to  the 
power  of  the  directors  to  dispose  of  any  part  of 
such  property  in  the  ordinary  course  of  their 
business.  Per  James,  L.  J. : — ^Upon  the  con- 
struction of  the  obligations  themselves,  without 
reference  to  the  articles,  except  as  to  whether 
they  were  ultra  vires,  there  was  sufficient  to  con- 
stitute a  charge  upon  the  property  of  the  com- 
pany. The  decision  of  Hall,  V.-C.  (following 
Norton  v.  Florence  Land  and  PMio  Woris 
Company,  supra)  reversed.  Florence  Land  and 
Public  Works  Company,  In  re.  Moor,  Ex  parte, 
10  Ch.  D.  630 ;  48  L.  J.,  Ch.  137  ;  39  L.  T.  689  ; 
27  W.  R.  236— C.  A. 

Theft  of  Bond  payable  to  Boaror— Bon&  fide 
Holder  for  Yalao — ^Bankers'  Charges.] — ^A  bank 
advanced  moneys  to  a  customer  upon  promissory 
notes,  on  the  back  of  each  of  which  he  placed  an 
indorsement  by  which  he  charged  all  his  pro- 
perty, shares,  or  securities,  which  then  were  or 
which  might  be,  at  any  time  prior  to  the  payment 
of  the  note,  "  in  the  possession  or  power  of  the 
holder  thereof  for  the  time  being,"  with  the  pay- 
ment of  the  promissory  note,,  and  interest. 
After  several  such  transactions  had  taken  place, 
the  customer  obtained  an  advance  upon  a  French 
bond,  payable  to  bearer  and  transferable  by 
delivery,  and  he  subsequently  handed  the  bank 
another  French  bond,  and  requested  that  both 
might  be  sold  on  his  account.  On  the  latter 
occasion  he  obtained  no  advance  of  money.  On 
the  bonds  being  sent  to  the  bank's  brokers  for 
«ale  it  was  discovered  for  the  first  time  that  both 
had  been  stolen : — Hold,  that,  as  to  the  first  bond, 
the  bank  had  a  charge  upon  it,  since  an  advanoe 


had  been  obtained  upon  it,  but  that,  as  to  the 
second  bond,^  there  was  no  such  charge,  since  no 
advance  having  been  made  upon  it,  there  could 
be  no  charge  otherwise  than  by  virtue  of  the 
charge  indorsed  upon  the  promissory  note,  which 
did  not  apply  to  the  case,  because  it  could  only 
apply  to  property  of  the  drawer  of  the  note  placed 
in  the  possession  or  power  of  the  holder  for  a 
purpose  not  inconsistent  with  an  assertion  of  such 
a  charge,  and  the  bond  in  question  was  not  so 
situated.  Symons  v.  Muikem,  46  L.  T.  763  ;  30 
W.  R.  876. 

Sorip  Cortifloatot.] — A  banking  company  issued 
four  scrip  certificate  to  the  plaintiff  which  pur- 
ported to  entitle  the  bearer,  upon  payment  of 
certain  instalments,  to  be  registered  as  the  holder 
of  ten  shares  in  the  undertaking.  Similar  scrip 
had  for  many  years  been  laii^y  dealt  in  by 
bankers,  money  dealers  and  members  of  the 
stock  exchange  as  negotiable  instruments  trans- 
ferable by  delivery.  After  the  first  instalments 
had  been  paid,  the  certificates  were  deposited 
by  the  plaintiff  with  a  broker  for  the  purpose  of 
paying  the  remaining  instalments  due  thereon, 
and  dealing  with  them  as  the  plaintiff  might 
direct.  The  broker  fraudulently  deposited  them 
with  the  defendants  as  a  security  for  a  loan  due 
from  him  to  them : — Held,  that  scrip  certificates 
were  negotiable  instruments,  and  that  the  de- 
fendants were  entitled  to  retain  them  as  against 
the  plaintiff  ;  also,  that  the  plaintiff  by  deposit- 
ing with  the  broker  a  security  purporting  on  the 
face  of  it  to  be  transferable  by  delivery,  could 
not  recover  it  back  from  a  bon&  fide  holder  for 
value.  RumhaU  v.  Metropolitan  Bank,  2  Q.  B. 
D.  194  ;  46  L.  J.,  Q.  B.  346 ;  36  L.  T.  240 ;  26 
W.  R.  366. 

Bank  Cortifioates.]— A  bank  certificate  was 
given  in  the  following  form  : — 

"  Montr^l,  7  Septembre,  1863. 

**  A.  B.,  a  d^pos6  dans  cette  banque  k  int^r&t 
in  quatre  pour  cent  par  an,  la  somme  de  deux 
miUe  dollars,  payable  k  Tordre  C.  D.,  lors  de  la 
remise  dn  present  certififtat.  Cette  somme  pour 
porter  int^r^t  devra  rester  an  moins  trois  mois 
dans  cette  banque,  et  le  porteur  de  ce  certificat 
ne  pourra  la  retirer  q[u'apr^  quinze  jours  d'avis, 
rint^rSt  oessant  du  jour  de  cet  avis." 

Quaere,  whether  this  was  a  negotiable  instru- 
ment under  art.  2349  of  the  Civil  Code  of  Lower 
Canada.  Richer  \.  Voyer,  6  L.  R.,  P.  C.  461  ; 
30  L.  T.  606 ;  22  W.  R.  849. 

Wharfinger*!  Cortifloates.]— B.  &  Co.  sold  some 
iron  rails  to  a  company  by  a  written  contract, 
stipulating  that  payment  should  be  made  by 
buyers*  acceptances  of  sellers'  drafts  against  in- 
spector's certificate  of  approval  and  wharfinger's 
certificate  of  each  600  tons  bein^  stacked  ready 
for  shipment.  As  the  wharfinger's  certificates 
were  delivered  the  company  accepted  the  drafts 
of  B.  k.  Co.,  according  to  the  contract,  which  B. 
&  Co.  negotiated ;  but  the  rails  remained  in  B.  & 
Co.'s  possession.  The  plaintiff  advanced  money 
to  the  company  on  the  security  of  some  of  the 
wharfinger's  certificates  which  were  handed  over 
to  him  with  a  written  memorandum.  The  com- 
pany became  insolvent,  and  their  acceptances 
were  consequently  not  paid.  The  plaintiff  filed 
a  bill  against  B.  &  Co.  and  the  receiver  of  the 
estate  of  the  company,  claiming  a  lien  on  the 
rails  in  the  hands  of  B.  &  Co.  in  priority  to  their 
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lien  as  Tendors.  The  bill  alleged  that  accordiDg 
to  the  custom  of  the  iron  trade  the  whiurfinger's 
certificates  were  in  fact  warrants.  The  plaintiJGF 
having  moyed  for  an  injunction  to  restrain  B.  & 
Oo.  from  parting  with  the  rails  or  with  the 
monej  which  they  might  receive  in  respect  of 
them,  Bacon,  Y.-C,  ordered  B.  &  Co.  to  pay  the 
value  of  the  rails  into  eourt,  to  be  kept  in  medio 
till  the  decision  of  the  case : — ^Held,  first,  that 
the  giving  of  the  acceptances  in  pursuance  of 
the  contract  was  not  an  absolute  payment,  but 
conditional  on  the  acceptances  being  met ;  that 
upon  the  insolvency  of  the  acceptors  the  vendors' 
lien  on  the  goods  revived  ;  and  that  the  fact  of 
the  vendora  having  negotiated  the  bills  made  no 
difference.  (hiJtn  v.  BoloJtow,  Vaughan  ^  Com- 
pany, 10  L.  R.,  Oh.  491  ;  ii  L.  J.,  Ch.  732  ;  82 
li.  T.  781 ;  23  W.  R.  739. 

Effect  of-^Delivcry  passing  Bight  to 

Goods.] — Hdd,  secondly,  th&t  the  wharfinger's 
certificates  were  not  documents  of  title,  and 
their  deUvery  passed  no  right  to  the  goods ;  and 
that  no  custom  of  trade  could  give  them  the 
effect  of  warrants  or  documents  of  title  as 
against  the  vendors.  lb.  And  see  Merchant 
Banking  Company  v.  Phcmix  Bessemer  Steel 
Qmpany,  ante,  col.  767. 

Bonds  Payable  to  Bearor  isinod  by  Oompany.] 

— The  directors  of  a  company,  having  power  by 
its  memorandum  of  association  to  borrow  money 
and  to  issue  transferable  or  other  bonds,  mort- 
gages, or  debentures,  had,  under  its  articles  of 
asBOciation,  large  powera  for  issuing  "deben- 
tures, bonds,  obligations,  or  other  securities, 
either  specifically  charged  on  any  property  of 
the  company,  or  not  so  charged  in  any  form  or 
manner  or  for  any  amount,"  not  exceeding  the 
nominal  capital  of  the  company,  and  a  ^>ecific 
power  to  issue  and  indorse  negotiable  instru- 
ments. The  company  issued  in  payment  to 
vendors  of  land  to  them  instruments  described 
on  their  face  as  debenture  bonds,  and  stamped 
as  bonds,  and  expressed  that  the  company  *'  bmd 
themselves  and  their  successors  to  pay  the  bearer 
the  principal  sum  of  20/.'*  The  words  with 
respect  to  interest  were  in  a  similar  form,  and 
there  was  no  charge  on  any  of  the  property  of 
the  company.  The  instruments  were  sold  in 
open  market.  The  company  being  in  course  of 
winding-up,  it  being  aamitted  that  the  com- 
pany had  equities  against  the  parties  to  whom 
the  instruments  were  originally  issued  : — Held, 
first,  that  the  instruments  were  promissory 
notes,  or,  if  not  promissory  notes,  negotiable 
instruments,  and  amounted  to  contracts  to  pay 
any  one  who  might  happen  to  be  the  bearer. 
Imperial  Zand  Company  of  Marseilles,  In  re, 
Cohome,  Ex  parte,  11  L.  R.,  Eq.  478  ;  40  L.  J., 
Ch.  93 ;  23  L.  T.  615 ;  24  L,  T.  255  ;  19  W.  R. 
223. 

Held,  secondly,  that  consequently  holders  for 
value  without  notice  of  the  equities  were  entitled 
to  prove  for  the  amount  due  free  from  equities, 
ana  that  the  right  to  prove  was  not  affected  by 
the  fact  that  holders  had  purchased  after  the 
passing  of  resolutions  to  wind  up  the  company, 
though  without  notice  of  their  having  been 
passed.    Ih. 

The  winding-up,  which  commenced  by  resolu- 
tions duly  ooE&med,  was  being  continued  under 
the  supervision  of  the  court : — Held,  that  the 
supervision  order  related  back  for  all  purposes  to 


the  oonfirmatory  resolution,  and  consequently 
that  the  proof  could  only  be  made  for  the  prin- 
cipal and  interest  to  the  date  of  the  confirmatory 
resolution ;  and  that  this  question  was  not 
affected  by  the  fact  that  interest  had  been  paid 
to  a  later  date.    Ih, 


NEUTBALITY. 

Set  CONTBACT— IKSURANCE— INTEB- 
NATIONAL  LAW. 


NEW  SOUTH  WALES. 

See  COLONY. 


NEWSPAPER. 

1.  Proprietors,  Rights  of, 

2.  Libellaus, — iSis^  Defamation. 

3.  Copyright, — See  COPTBIGHT. 

1.  Pbopbietobs,  Rights  of. 

Who  are.  J — The  fact  of  A.'s  name  appearing 
as  the  proprietor  of  a  newspaper  in  the  declara- 
tion filed  at  the  stamp  office,  pursuant  to  the 
6  &  7  Will  4,  c.  76,  ss.  6,  8,  does  not  render  A. 
liable  in  respect  of  a  contract  entered  into  spe- 
cifically with  B.,  the  real  proprietor  of  the  news- 
paper, after  A.  has  ceased  to  be  interested 
therein.  Holeroft  v.  Hoggins,  2  C.  B.  488  ;  15 
L.  J.,  C.  P.  129. 

A.,  the  proprietor  of  a  newspaper,  prevailed 
on  B.  to  make  and  deliver  at  the  stamp  office  an 
affidavit  that  he,  B.,  was  the  proprietor  of  the 
paper ;  B.  afterwards  agreed  to  seU  the  paper  to 
D.  A.  having  become  insolvent,  his  assignees 
filed  a  bill  to  set  aside  the  sale  for  fraud : — Held, 
that  as  B.  had,  at  A.'s  instance,  violated  the 
statute,  which  requires  the  true  names  of  the 
proprietors  of  newspapers  to  be  inserted  in  the 
affidavit,  A.'s  assignees  were  not  entitled  to  the 
relief  asked.  Ilarmsr  v.  Westmacott,  6  Sim. 
284. 

Contract  to  Publish  Hews — ^Bditions.] — On  a 

contract  to  furnish  intelligence  to  the  proprietor 
of  a  morning  newspaper,  to  be  published  therein 
only,  on  the  day  after  it  was  received,  the 
defendant  also  publishing  an  evening  edition  of 
the  same  paper ;  the  contract  being  that  the 
plaintiff  should  be  at  liberty  to  send  the  intelli- 
gence to  other  morning  newspapers : — ^Held,  that 
tiie  publication  of  it  in  the  evening  edition  on 
the  day  on  which  it  was  received  was  a  breach 
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of  contnct,  fc^  which  the  plaintiff  was  entitled 
to  reoover  the  sums  he  would  otherwise  have 
leoeived  from  the  other  morning  papers.  Wood 
y.  Johnston,  1  F.  &  F.  455. 

XortgagM.]— Where  a  mortgagee  of  a  news- 
paper, by  an  improper  exercise  of  a  power  of 
sale,  entered  into  possession,  as  purchaser,  and 
printed  the  paper,  receiving  the  profits  and  pro- 
Tiding  the  necessary  fnnds,  a  court  of  equity 
having  set  aside  the  purchase,  lefused  to  allow 
him  to  charge  credit  prices  for  printing,  even 
though  on  the  mortgage  account  a  balance 
might  be  found  due  to  him.  Jlohertson  y.  NottU, 
1  Giff.  428. 

Segistration.] — ^A  newspaper  is  within  the 
Copyright  Act  (5  &  6  Vict.  c.  45),  and  requires 
registration  under  that  act  in  oider  to  give  the 
proprietor  the  copyright  in  its  contents,  and  so 
enable  him  to  sue  in  respect  of  a  piracy.  Walter 
V.  Howe,  17  Oh.  D.  708  ;  50  L.  J.,  Ch.  621 ;  44 
L.  T.  727 ;  29  W.  R.  776. 

To  enable  the  proprietor  of  a  newspaper  to 
sue  in  respect  of  a  piracy  of  any  article  therein, 
he  must  shew,  not  merely  that  the  author  of  the 
article  has  been  paid  for  his  services,  but  that  it 
has  been  composed  on  the  terms  that  the  copy- 
right therein  shall  belong  to  such  proprietor. 
lb, 

Order  and  Disposition.] — B.  was  the  sole 

registered  proprietor,  under  6  &  7  Will.  4,  c.  76, 
of  certain  newspapers  publish^  by  him  on  pre- 
mises of  which  he  was  rated  occupier,  and  he 
was  the  owner  of  the  type  and  plant  used  in  the 
publication.  He  mortgaged  the  newspapers, 
type,  and  plant  to  F.,  who  took  steps  to  alter  the 
registration  of  proprietorship.  The  sheriff  entered 
under  an  execution,  issued  by  a  creditor  of  B., 
and,  though  possession  was  demanded  by  F., 
remained  in  possession  till  B.  had  become  bank- 
rupt, which  took  place  aft«r  two  days  : — Held, 
that  the  right  of  publishing  a  newspaper  is 
goods  and  chattels  within  the  meaning  of  the 
Bankrupt  Act  as  to*  reputed  ownership.  Foss, 
Ex  parte,  2  De  O.  &  J;  230  ;  27  L.  J.,  Bk.  17  : 
4  Jur.,  N.  S.  522.  * 

Held,  also,  that  the  type  and  plant  were  not 
within  the  order  and  disposition  of  the  bank- 
rupt, at  the  time  of  his  bankruptcy,  with  the 
consent  of  the  true  owner,  but  that  the  right  of 
publication  of  the  newspapers  was  not  capable 
of  seizure  by  the  sheriff,  and  that  as  the  bank- 
rupt continued  the  sole  registered  proprietor, 
and  nothing  had  been  done  to  make  it  apparent 
that  he  was  not  the  sole  owner,  the  doctrine  of 
reputed  ownership  applied  to  the  newspapers. 


NEW  TRIAL. 


See  PRACTICE. 


NEW  ZEALAND. 

See  COLONY. 


NEXT  FRIEND. 

I.  Ik   Cabe    of    Mabbied   Womek. 

HUSBAXD  AND  WiFS. 


—  See 


II.  In  Case  of  Infants.— iSue  Infant. 
III.  In  Case  of  Lunatics.— jScc  Lunatics. 


NOLLE  PBOSEQUL 

I.  Present  Practice. 

II.  Old  Practice. 

1.  Entry, 

2.  Effect,  777. 

3.  Costs,  n^, 

III.  In  Criminal  Matters.— iScf<?  Criminai* 
Law. 


I.  PRESENT  PRACTICE. 

By  Rules  of  Supreme  Court,  1883,  Order 
XXVI.  r.  1,  the  plaintiff  may  at  any  time  before 
receipt  of  the  defendant's  defence,  or  after  the 
receipt  thereof,  heforc  taking  any  other  pro^ 
cccding  in  the  aetio-n  (sare  any  interlecutorjf 
applicatien),  by  notice  in  writing,  wholly 
aiscontinite  his  action  against  all  or  any  of 
the  defendants,  or  withdraw  any  part  or 
parts  of  his  alleged  cavse  of  complaint,  and 
thereupon  he  shall  pay  such  defendant's  costs  of 
the  action,  or  if  the  action  be  not  wholly  disnon-' 
tinued,  the  costs  oooationed  by  the  matter  so 
withdratcn. 

iSf'c  Practice  (JDiscontimtancv), 


II.  OLD  PRACTICE. 

1.  Entry. 

a  nolle  prosequi  may  be  entered  as  to  a  de- 
fendant in  trover,  who  ought  not  to  have  been 
joined.    Daley,  Eyre,  I  Wi\s,mO. 

Where  one  count  is  demurred  to,  the  plaintiff 
may  enter  a  nolle  prosequi  as  to  that  count,  and 
go  to  trial  on  the  others.  Bertram  v.  Gordon, 
2  Marsh.  U4  ;  6  Taunt  444. 

But  where  the  demurrer  to  a  declaration  is, 
that  the  accounts  are  improperly  joined,  he 
cannot  enter  a  nolle  prosequi  to  some,  and  leave 
the  others  remaining.  Rose  v.  JSotder,  1  H.  Bl. 
108. 

So,  after  demurrer  to  two  counts  against  two 
defendants,  because  one  of  them  was  not  named 


I 


777 


NOLLE • PROSEQUL 


778 


ia  the  last  oonnt,  the  plaintiff  cannot  enter  a 
nolle  proaeqoi  on  that  count,  and  proceed  on  the 
other.  Drummond  y.  Dorant,  4  T.  R.  360.  And 
see  Teed  v.  Mworthy,  14  East,  210. 

The  court  will  not  allow  a  defendant  to  strike 
out  the  entry  of  a  judgment  of  nolle  prosequi 
entered  by  the  plaintiff,  as  to  one  count,  after  it 
has  been  demuned  to.  MUliken  v.  Fox^  1  B.  & 
P.  157. 

Where  an  action  was  brought  against  several, 
and  a  verdict  taken  against  all,  though  it  had 
been  agreed  that  no  evidence  should  be  given 
against  one  of  them,  the  court  ordered  a  nolle 
prosequi  to  be  entered  as  to  him,  though  the 
assignee  of  the  plaintiff,  who  had  since  become 
an  insolvent,  objected.  Bloomjield  v.  Blake,  2 
D.  P.  C.  237. 

When  a  nolle  prosequi  is  entereil  on  a  plea 
going  to  the  whole  cause  of  action,  the  defendant 
is  entitled  to  judigment  upon  the  whole  record. 
PeUr$  V.  Croft,  6  Scott,  897  ;  1  Am.  397. 

A  nolle  prosequi  as  to  part,  entered  up  after 
judgment  for  the  whole,  is  equivalent  to  a 
retraxit,  and  a  bar  to  any  future  action  for  the 
same  cause.    Bowden,  v.  Home,  7  Bing.  716. 

In  an  action  of  trespass  the  pleas  were — first, 
not  guilty;  and  secondly,  a  justification.  Re- 
pUcation  and  new  assignment.  Demurrer  to  the 
repUcation  and  new  assignment :  15/.  damages 
on  the  first  issue,  and  nominal  damages  on  the 
second.  The  plaintiff  entered  a  nolle  prosequi  to 
the  new  assignment^  and  gave  the  defendant 
judgment  on  demurrer.  The  court  set  aside  the 
nolle  prosequi.  Strother  v.  Jlanderson,  5  D.  P. 
0.280. 

A  declaration  for  a  penalty  (consisting  of  one 
count  only)  concluded  to  the  damage  of  the 
phdntiff  of  100/.  The  defendant  demurred 
specially,  assigning  for  cause  this  and  another 
ground.  The  plaintiff  entered  a  nolle  prosequi 
as  to  the  damages.  A  judge  ordered  the  nolle 
prosequi  to  be  set  aside ;  the  court  supported 
the  order.  Butler  v.  Mapp,  4  M.  &  Scott, 
258. 

2.  Effect.    . 

A  declaration  consisted  of  one  special  and 
several  general  counts.  To  the  special  count 
there  were  several  special  pleas  ;  to  the  general 
counts  tiie  general  issue.  The  plaintiff  entered 
a  nolle  prosequi  on  the  special  count,  and  joined 
issue  on  the  others  : — Held,  that  he  was  entitled 
to  recover  on  the  general  counts,  though  the 
matters  proved  might  have  been  given  in  evidence 
on  the  special  count,  and  the  pleas  to  it.  Hay- 
ward  V.  Kain,  M.  &  M.  311. 

A  defendant  having  pleaded  several  pleas,  to 
some  of  which  the  pl^tiff  demurred,  and  on 
others  joined  issue,  the  demurrers  were  argued, 
and  judgment  given  for  the  defendant.  The 
phiantiff  not  having  proceeded  to  trial  of  the 
issue  in  fact,  the  defendant  obtained  a  rule  nisi 
for  judgment  as  in  case  of  a  nonsuit,  and  on 
shewing  cause  the  plaintiff  offered  a  stet  pro- 
cessus :  at  the  suggestion  of  the  court,  a  nolle 
prosequi  was  entered  to  so  much  of  the  declara- 
tion as  applied  to  the  issue  in  fact,  the  defendant 
waiving  his  right  to  costs  upon  such  nolle  prose- 
qui Quarrington  v.  Arthur,  2  D.,  N.  S.  1036  ; 
11  M.  &  W.  491 ;  12  L.  J.,  Ex.  311. 

In  an  action  to  recover  133/.  8#.  \0d,,  balance 
due  for  work  and  labour,  in  which  the  particulars 
of  demand  consisted  of  a  series  of  items,  the  de- 


fendant pleaded  first,  except  as  to  65/.  7«.  3^. 
parcel,  &c.,  never  indebted ;  secondly,  except  as 
to  the  said  parcel,  payment ;  and  he  said  nothing  in 
bar  of  the  claim  as  to  the  65/.  7«.  ?kd.  The  plain- 
tiff thereupon  entered  a  nolle  prosequi  in  respect 
of  so  much  of  bis  claim  as  the  pleas  were  pleaded 
to,  viz.,  68/.  1$,  Id,,  and  signed  judgment  by  nil 
dicit  for  65/.  Is,  3</.,  and  costs  of  suit,  whicn  the 
defendant  paid.  Thereupon  the  plaintiff  imme- 
diately brought  a  secona  action,  to  recover  the 
68/.  \$,  7d,,  in  respect  of  which  the  nolle  prosequi 
was  entered,  to  which  the  defendant  pleatfixl,  firat, 
never  indebted;  secondly,  payment  before  action; 
and  thirdly,  a  special  plea  setting  up  the  judg- 
ment recovered  for  65/.  7i,  Sd,  in  the  previous 
action,  in  bar  of  and  as  an  answer  to  the  second 
action.  The  particulars  in  the  second  action 
wero  identically  the  same  as  those  in  the  first 
action  with  the  addition  of  a  credit  for  '*  65/.  7«. 
Sd.  amount  of  judgment  recovered,"  leaving  a 
balance  of  68/.  Is,  id,  for  which  the  second  action 
was  brought.  At  the  trial,  a  verdict  was,  by 
direction  of  the  judge,  entered  for  the  plaintiff  : 
— Held,  that  he  was  entitled  to  the  veraict.  The 
nolle  prosequi  entered  as  to  part  of  the  claim, 
beforo  final  judgment  in  the  nrst  action,  did  not 
preclude  him  £om  bringing  a  second  action  for 
the  balance  of  his  claim,  which  was  the  subject 
of  the  nolle  prosequi,  and  from  recovering ;  and 
the  plea  of  judgment  recovered  was  not  supported 
or  proved  by  the  nolle  prosequi.  Jones  v.  Brassey, 
24  L.  T.  947. 

The  effect  of  a  nolle  prosequi  entered  as  to  any 
portion  of  a  plaintiff's  demand,  before  trial,  is  to 
withdraw  that  part  of  his  claim  from  the  con* 
sideration  of  the  jury ;  but  such  entry  leaves  the 
part  of  the  claim  so  withdrawn  so  entirely  un- 
affected by  the  verdict,  as  to  enable  the  plaintiff 
to  maintain  a  fresh  action  in  respect  of  it  Amor 
V.  Cuthbert,  3  M.  &  G.  1  ;  3  Scott,  N.  R.  325  ;  1 
D.,  N.  S.  160. 

Where,  in  an  action  on  coutmct  against  two, 
one  pleaded  never  indebted,  and  the  other  never 
indebted  and  infancy,  and  the  plaintiff  took  issue 
upon  the  other  pleas,  but  to  the  plea  of  infiincy 
entered  a  nolle  prosequi  against  him  who  had 
pleaded  it : — Held,  that  he  having  thereby  ad- 
mitted upon  the  record  that  there  never  was  any 
joint  binding  contract,  could  not  recover  against 
either,  and  that  he  ought  to  have  >)ecn  nonsuited. 
Boyle  V.  Wehster,  17  Q.  B.  950  ;  21  L.  J.,  Q.  B. 
202  ;  16  Jur.  683. 

If,  in  an  action  on  a  bill  of  exchange  by  in- 
dorsee against  acceptor,  containing  a  count  upon 
an  account  stated,  he  pleads  to  tne  first  count 
that  he  did  not  accept,  and  does  not  plead  to  the 
second  count,  the  judge  will  try  the  issue  joined, 
and,  if  a  verdict  passes  for  the  plaintiff,  a  nolle 
prosequi  should  be  entered  as  to  the  count  upon 
an  account  stated.  Luckie  v.  Gompertz,  Car,  & 
M.  65  ;  S,  P.,  Allsop  v.  Smith,  7  C.  &  P.  708. 

3.  Costs. 

If  the  plaintiff  enters  a  nolle  prosequi,  the  de- 
fendant IS  entitled  to  costs  under  8  Eliz.  c.  2,  s.  2. 
Cooper  V.  Tiffin,  3  T.  R.  511. 

lu  trespass  against  two  defendants,  one 
suffered  judgment  by  default,  and  a  writ  of  in- 
quiry was  executetl  as  against  him,  and  the 
plaintiff  entered  a  nolle  prose^iui  as  to  the  other : 
—Held,  that  the  latter  was  entitled  to  oosts  under 
8  Blii.  c.  2,  s.  2.  Jackson  v.  Chambers,  2  Moore, 
718. 
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A  defendant  is  entitled  to  coBts  nnder  3  &  4 
Will,  4,  c.  42, 8.  33,  on  a  nolle  prosequi  entered  as 
to  part  of  the  sum  claimed  in  the  declaration, 
whether  consisting  of  one  or  more  counts.  WU- 
liami  V.  Shartooodf  3  Scott,  761 ;  3  Bing.^  N.  C. 
331  ;  5  D.  P.  C.  371  ;  2  Hodges,  248. 


NON  JOINDER  OF 
PARTIES. 

See  PRACTICE. 


NON  PROS. 

I.  Pbesent  Practice. 

II.  Old  Pbactige. 

1.  Ibr  what, 

2.  NecetHty  of  Appearance^  779. 

3.  When,  no. 

4.  Joint  Action*,  781. 

5.  Setting  Aside,  781. 

6.    C08t9,l%2, 

7.  In  Error, — Sec  Ebbob. 

I.  PRESENT  PRACTICE. 

By  Rules  of  Supreme  Court,  1883,  Order 
XXVII.  proriHon  is  made  for  applications  to 
ditmiH  actions  for  want  of  prosecution  in  default 
of  delivery  of  pleadings. 

See  Pleading  (^Default  of), 

II.  OLD  PRACTICE. 
1.  For  what. 

The  13  Car.  2,  stat.  2,  c.  2,  s.  3,  extends  to  all 
cases.     Oldham  v.  Burrell,  7  T.  R.  26. 

A  defendant  being  in  a  condition  to  enter  judg- 
ment of  non  pros,  for  want  of  a  declaration,  the 
plaintiflf,  with  a  view  to  prevent  the  non  pros., 
obtained  a  rule  to  discontinue  on  payment  of 
costs ;  however,  instead  of  paying  costs  or  dis- 
continuing, as  soon  as  the  rule  expired  he  served 
the  defendant  with  a  declaration :  —  Held,  a 
fraud  on  the  proceedings  of  the  court ;  and  the 
defendant  having  entered  up  judgment  of  non 
pros.,  the  court  refused  to  set  it  aside.  Ariel  v. 
Barrow,  8  Ring.  376  ;  1  M.  &  Scott,  581. 

2.  Necessity  op  Appearance. 

A  defendant  cannot  sign  judgment  of  non 
pros,  before  appearance.    Arwn.,  2  Chit.  37. 

A  defendant  entered  an  Irregular  appearance 
within  the  eight  days ;  the  plaintiff  gave  him 
notice  of  the  irregularity,  and  he  promised  to 
examine  and  correct  it,  but  Instead  of  doing  so, 
entered  a  new  appearance  in  the  next  teim  in  a 
fresh  book,  and  demanded  a  declaration  :  and  the 


plaintiff  not  declaring  in  due  time,  the  defen- 
aant  signed  judgment  of  non  pros.  The  court 
held,  that  the  irregular  appearance  might  have 
been  corrected  in  the  b(x>K,  and  set  aside  the 
judgment  of  non  pros.,  the  costs  to  be  costs  in 
the  cause.  Bate  v.  Bolton  or  Botten,  3  C,  M.  & 
R.  365  ;  4  D.  P.  C.  161,  677 ;  1  Tyr.  &  G.  148  ;  5 
Tyr.  1065. 

A  writ  of  summons  issued  in  an  action  in- 
tended to  be  brought  against  John  G.,  by  mistake 
described  him  as  Henry  G.,  and  was  served  upon 
Henry  G.  The  mistake  in  the  service  being  dis- 
covered, notice  was  given  to  Heniy  G.  not  to 
appear.  A  copy  of  a  pluries  summons  was  some 
months  afterwards  left  at  the  residence  of  John 
G.,  the  real  defendant,  still  describing  him  as 
Henry  G.  The  defendant  gave  this  copy  to 
Henry  G.,  in  whose  name  an  attorney  entered  an 
appearance,  demanded  a  declaration,  and  after- 
wards (with  full  knowledge  that  the  appearance 
was  no  appearance  in  the  cause)  signed  judg- 
ment of  non  pros,  for  want  of  a  declaration : — 
The  court  set  aside  the  judgment  for  irregularity, 
with  costs  to  be  paid  by  the  attorney.  Belcher 
V.  Goodered,  4  C.  B.  472  ;  4  D.  &  L.  814. 

A  writ  was  sued  out  against  S.,  and  the  ser- 
vice was  on  her  sister  P.,  at  their  residence,  who 
said  she  was  not  S.  It  was  sworn  on  the  part  of 
the  plaintiff,  and  denied  on  the  part  of  the  defen- 
dant, that  the  person  serving  directed  her  to 
deliver  the  copy  of  the  writ  to  her  sister.  P., 
nevertheless,  treated  the  service  as  having  been 
effected  on  herself,  and  entered  an  appearance 
after  the  lapse  of  eight  days,  in  the  following 
terms  :-^"  P.  sued  as  S. ; "  aiid  having  demanded 
a  declaration,  when  it  was  stated  to  her  she  was 
not  the  peison  intended  to  be  sued  (the  action 
being  against  S.),  she  ultimately  entered  judg- 
ment of  non  pros.  Upon  motion  to  set  aside  the 
judgment  for  irregularity,  the  court  made  the 
rule  absolute,  with  costs.  Walker  v.  Medland, 
1  D.&L.  159;  7  Jur.  853. 

3.  When. 

Judgment  of  non  pros.,  for  not  declaring,  can- 
not be  signed  before  the  end  of  the  term  next 
after  an  appearance  is  entered.  Meter  v.  Pryme. 
9  D.  P.  C.  749  ;  8  M.  &  W.  664. 

Where  a  plaintiff  does  not  declare  after  having 
obtained  time,  the  defendant  may  sign  judgment 
of  non  pros,  without  giving  a  rule  to  declare. 
Towers  v.  Powell,  1  H.  Bl.  87. 

A  defendant  cannot  sign  judgment  of  non 
pros,  for  not  declaring  after  an  order  for  par- 
ticulars of  the  plaintiff's  demand,  with  a  stay  of 
proceedings  till  they  are  delivered,  unless  the 
order  is,  that  they  should  be  deliveicd  within  a 
certain  time.  Burgess  v,  Strnyne,  7  B.  &  C. 
485. 

A  defendant  by  n^istake  pleaded  to  three 
instead  of  four  counts;  the  plaintiff  replied; 
the  defendant  then  amended  his  plea  by  ex- 
tending it  to  the  fourth  count ;  and  the  plain- 
tiff not  having  replied  to  the  amended  plea, 
although  ruled  so  to  do,  the  defendant  signed 
judgment  of  non  pros,  to  the  whole  action  : — 
Held,  that  this  was  irregular.  Bordsy  v.  Cook, 
4  B.  &  C.  135. 

To  a  declaration  to  recover  30/.,  the  defendant 
pleaded,  first,  to  the  whole  declaration,  payment 
of  27/.  4#.  ^d,  into  court,  and  that  the  plaintiff 
had  not  sustained  damages  to  a  greater  amount ; 
secondly,  except,  as  to  27/.  As,  Ad.,  non  assumpx 
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sit ;  thirdly,  payment  of  10?.  before  action ;  and 
fourthly,  as  to  all  except  271,  4«.  4<2.  a  set-off. 
The  plaintiff  replied  that  he  accepted  the  money 
paid  into  court,  and  was  satisfied  : — Held,  that 
the  defendant  was  not  justified  in  signing  judg- 
ment of  non  pros,  for  want  of  a  replication  to 
the  pleas.  Ooates  v.  Stephens,  3  D.  P.  C.  784  ;  2 
C.  M.  &R.  118;  1  Gale,  75. 

In  an  action  to  recover  a  balance  of  65/.,  the 
defendant  pleaded,  except  as  to  10/.  13^.,  parcel, 
&c.,  nonqiuun  indebitatus ;  as  to  10/.  parcel, 
&c.,  payment;  and  as  to  10/.  13«.,  payment 
into  court  of  that  sum  in  discharge  of  the 
causes  of  action  in  the  declaration  ;  which  sum 
the  plaintiff  took  out  of  court,  replying  that  he 
accepted  the  same  in  satisfaction  of  the  causes  of 
action  : — Held,  that  as  the  first  two  pleas  were 
left  unanswered,  the  defendant  was  entitled  to 
sign  judgment  of  non  pros.,  even  though  the 
plaintiff  had  taxed  his  costs.  Emmott  y.  Standen, 
3  M.  &  W.  497  ;  6  D.  P.  C.  591  ;  1  H.  &  H.  173 ; 
2  Jur.  874. 

To  a  declaration  for  goods  sold  and  delivered, 
the  defendant  pleaded,  first,  except  as  to 
05/.  Is,  6//.  non  assumpsit ;  as  to  27/.  18«.  2</., 
part  of  the  last-mentioned  sum,  payment  before 
action ;  as  to  18/.,  further  parcel  of  the  said  sum, 
payment  into  court  of  that  amount ;  as  to  the 
residue,  a  set-off.  The  plaintiff  replied,  accept- 
ing the  18/.  in  satisfaction,  taking  no  notice  of 
the  other  pleas.  The  court  gave  leave  to  the 
defendant  to  sign  judgment  of  non  pros.,  unless 
the  plaintiff  amended  his  replication  on  payment 
of  costs,  or  consented  to  taxation  of  costs  as 
upon  a  non  pros.,  in  respect  of  the  unanswered 
pleas.  Hitpham  v.  Kidmore,  5  D.  P.  C.  676  ;  W., 
W.  k  D.  251. 

4.  Joint  Actions. 

It  is  not  competent  to  one  of  several  defen- 
dants to  sign  judgment  of  non  pros,  on  behalf  of 
all,  unless  the  plaintiff  is  in  de&iult  as  to  aU. 
Hamlet  v.  Bingham  or  Breedon,  4  M.  &  G.  909  ; 
5  Scott,  N.  R.  889  ;  8,  P.,  Powell  v.  White,  1 
Dougl.  169. 

In  an  action  against  several,  a  judgment  of 
non  pros,  cannot  be  signed  until  all  have  ap- 
peared.   Palmer  v.  FvUtel,  2  D.  P.  C.  507. 

But  if  the  plaintiff  declares  against  one  of  two 
defendants  named  in  his  writ,  and  docs  not 
proceed  against  the  other,  the  latter  may  sign 
judgment  of  non  pros.  Roe  v.  Cock,  2  T.  B. 
257. 

And  whenever  it  can  appear  that  the  action 
is  not  a  joint  action,  judgment  of  non  pros, 
may  be  signed  by  all  or  any  of  the  defendants 
named  in  the  writ.  Butler  v.  Upton,  2  T.  R. 
258,  n. 

Where  a  writ  of  summons  has  issued  against 
several  defendants,  who  enter  a  joint  appearance, 
and  the  plaintiff  declares  against  some  of  them 
only,  the  others  may,  after  notice  to  declare,  sign 
judgment  of  non  pros,  as  against  themselves. 
Bancroft  v.  Greenwood,  1  H.  &  C.  778 ;  32  L.  J., 
Ex.  154  ;  9  Jur.,  N.  S.  160  ;  7  L.  T.  719  ;  11  W. 
R.  349. 

5.  Settiko  Aside. 

The  court  will  not  set  aside  a  regular  non  pros, 
obtained  by  a  defendant  against  a  common 
informer.  Bennet  v.  Smith,  1  Burr.  40;  2 
Ld.  Ken.  82. 


Judgment  of  non  pros,  set  aside  on  an  affidavit' 
that  the  debt  and  costs  had  been  paid  previously 
to  signing,  although  the  defendant  swore  that 
the  money  was  not  paid  with  his  privity.  Kibble- 
white  V.  Jeffreys,  1  Chit.  142. 

Where  an  order  is  obtained  for  setting  aside  a 
regular  judgment  of  non  pros,  for  want  of  a 
replication  on  payment  of  costs,  that  means  on 
payment  of  the  costs  of  the  judgment  and  of  the 
application  to  set  it  aside ;  and  if  the  defendant's 
attorney  refuses  to  attend  a  peremptory  appoint- 
ment for  the  taxation  of  his  costs,  the  master 
may  tax  them  at  the  nominal  sum  of  3^.  4</.,  on 
tender  of  which  the  plaintiff  is  entitled  to  treat 
the  judgment  as  set  aside  and  proceed  to  trial. 
Christie  v.  Thompson,  1  D.,  N.  tf.  592. 

6.  Costs. 

Where  a  defendant  removes  proceedings  from 
an  inferior  court  by  certiorari,  the  plaintiff  is 
not  bound  to  follow  the  suit ;  and  if  the  defen- 
dant signs  judgment  of  non  pros,  for  want  of  a 
declaration,  he  is  irregular,  and  is  not  entitled  to 
costs.  Clark  v.  Bert(}ick,  7  D.  &  R.  104  ;  4  B.  & 
C.  649. 
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I.  PRESENT  PRACTICE. 

See   Rules   of   Supreme   Court,   1883^ 
Order  XLI. 

In  County  Court  QsMVL.y-See  County  Court. 


II.   OLD  PRACTICE. 

1.  When  a  Plaintiff  may  be  Nonsuited. 

A  plaintiff  cannot  be  nonsuited  but  by  his  own 
consent.  Dewary.  Purday,  4  N.  &  M.  633;  3 
A.  &  E.  166  ;  1  H.  &  W.  227. 

It  is  a  common  law  right  of  every  plaintiff  to 
be  nonsuited  if  he  pleases,  at  any  stage  of  the 
proceedings,  until  the  jury  has  given  a  verdict, 
or  if  the  case  be  trieil  in  a  county  court  without 
a  jury,  until  the  judge  has  pronounced  his  judg- 
ment. Staneliffc  v.  Clarke,  7  Ex.  439 ;  21  L.  J., 
Ex.  129  ;  16  Jur.  430  ;  S.  P.,  Outhwaite  v. 
Hudson,  7  Ex.  980  ;  21  L.  J.,  Ex.  151. 

It  is  a  right  of  a  plaintiff  to  be  nonsuited  at 
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any  stage  of  the  cause,  eyen  after  the  defendant 
has  put  in  evidence.  Steretu  v.  JSsling,  2  F.  &  F. 
136. 

Action  on  a  bond.  Plea  setting  out  the  con- 
dition, and  averring  performance.  Replication 
assigning  breaches.  Rejoinder  tendering  issue 
thereon.  At  the  trial,  the  issue  on  one  of  the 
breaches  only  was  found  for  the  plaintiff,  with 
leave  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit : — Held,  that  the  breach  being  found 
as  alleged,  the  defendant  could  not  be  entitled 
to  have  a  noDSuit  entered.  Cfuipman  v.  Becking' 
ton,  3  G.  &  D.  33  ;  7  Jur.  62. 

An  infant  (the  son  of  a  baronet,  and  having 
an  income  of  5002.  a  year,  with  the  prospect  of 
20,0002.  on  attaining  his  majority)  oought  on 
credit  a  pair  of  solitaires,  or  shirt-sleeve  studs, 
composed  of  crystals  adorned  with  diamonds  and 
rabies,  and  a  silver  goblet  tox  presentation  to  a 
friend,  at  whose  house  he  had  been  staying.  No 
evidence  was  ^ven  of  anything  pcct^iar  in  his 
station  rendering  it  exceptionalljir  necessary  for 
him  to  have  such  articles.  The  jury,  in  answer 
to  the  questions  put  to  them,  found  that  the 
articles  were  necessaries,  and  suitable  to  his 
station  and  de^ee : — Held,  that  as  the  onus  was 
on  the  plaintiff,  and  he  gave  no  evidence  to  shew 
that  the  articles  were  necessaries,  the  question 
ought  not  to  have  been  left  to  the  jury.  Ryder 
v.  Wombwell,  i  L.  R.,  Ex.  32 ;  38  L.  J,,  Ex.  8  ; 
19  L.  T.  491  ;  17  W.  R.  167— Ex.  Ch. 

The  question  in  all  such  cases  is  one  of  mixed 
law  and  fact,  the  preliminary  question  being  (as 
in  all  other  cases)  whether  there  is  any  evidence 
on  which  the  jury  could  properly  find  for  the 
party  on  whom  the  onus  of  proof  lies.  The  judge 
(who  must  be  supposed  to  know  as  well  as  a  jury 
can  know  without  evidence,  what  is  the  usual 
and  normal  state  of  things,  and  whether  any 
particular  article  is  of  such  a  description  that  it 
may  be  a  necessary  under  such  usual  state  of 
things^  must  determine,  first,  whether  the  case 
is  such  as  to  cast  on  the  plaintiff  the  onus  of 
proving  that  the  articles  in  question  are  neces- 
saries, and  then  whether  there  is  any  sufficient 
evidence  for  the  jury  to  satisfy  that  onus  ;  and 
if  there  is  not,  he  ought  to  direct  a  nonsuit. 
Jb, 

The  modem  rule  as  to  a  nonsuit  is  that  in 
every  case  before  the  evidence  is  left  to  the  jury, 
there  is  a  preliminary  question  for  the  judge,  not 
whether  there  is  literallV  no  evidence,  but  whether 
there  is  any  upon  which  a  jury  can  properly  find 
a  verdict  for  the  party  producing  it,  upon  whom 
the  onus  of  proof  is  imposed.  OiUin  v.  McMMeny 
2  L.  R.,  P.  C.  317  ;  21  L.  T.  2H  :  17  W.  R.  445  ; 
6  Moore,  P.  C.  C,  N.  S.  434. 

A  nonsuit  may  be  directed  even  after  the  de- 
fendant has  entered  on  his  case,  and  evidence 
given  by  the  latter  may  be  used  for  the  purpose 
of  a  nonsuit.    Ih, 

In  an  action  against  a  bank  for  the  recovery  of 
some  debentures  deposited  with  the  bank,  at  the 
close  of  the  plaintiff's  case,  the  defendant  applied 
for  a  nonsuit,  on  the  ground  that  the  bank  being 
a  gratuitous  bailee,  there  was  no  evidence  given 
of  such  negligence  as  to  render  them  liable.  The 
judge  refused  to  stop  the  case,  but  reserved  leave 
to  move  for  a  nonsuit.  The  jury  found  for  the 
plaintiff.  The  defendant  obtained  a  rule  to  set 
aside  the  verdict,  and  to  enter  a  verdict  for  the 
defendant  or  for  a  judgment  of  nonsuit,  and  the 
court  made  the  rule  absolute  for  a  nonsuit : — 
Held,  that  such  course  was  regular,  as  it  was  the 


duty  of  the  court  to  do  what  the  judge  ought  to 
have  done  at  the  trial,  when  at  the  close  of  the 
plaintiff's  case  there  "was  no  evidenccupon  which 
the  jury  could  reasonably  and  properly  find  a 
verdict,  as  the  judge  ought  to  have  directed  a 
nonsuit ;  and,  as  in  every  case  before  evidence  is 
IdEt  to  the  jury  there  is  a  preliminary  question 
for  the  judge,  not  whether  there  is  literally  any 
evidence,  but  whether  there  is  any  evidence  upon 
which  a  jury  can  properly  proceed  to  find  a 
veidict  for  the  party  producing  it,  upon  whom 
the  onus  of  proof  is  imposed.    Ih, 

If  the  judge  directs  a  nonsuit,  and  the  plaintiff 
does  not  appear  when  called,  and  judgment  of 
nonsuit  is  therefore  entered  against  him,  he 
cannot  tender  a  bill  of  exceptions  and  bring  a 
writ  of  error,  assigning  for  error  that  the  judge 
improperly  directed  the  nonsuit.  The  proper 
course  is  for  the  plaintiff  to  appear,  and  require 
the  judge  to  direct  the  juiy  in  point  of  law  in  his 
favour ;  and  upon  the  judge  refusing  to  permit 
him  to  appeal,  and  nonsuiting  him  against  his 
will,  or  refusing  to  direct  the  jury  in  his  favour, 
the  plaintiff  may  tender  a  bill  of  exceptions  and 
bring  a  writ  of  error.    Costar  or  Corsar  v.  Beedf 

17  Q.  B.  640  ;  2  L.,  M.  &  P.  646  ;  21  L.  J.,  Q.  B. 

18  ;  16  Jur.  57. 

When  a  plaintiff  has  closed  his  evidence,  and 
the  judge  is  of  opinion  that  there  is  no  case  to  go 
to  the  jury,  he  ought  to  direct  accordingly,  giving 
leave,  if  necessary,  for  the  plaintiff  to  move  to 
enter  a  verdict  in  his  favour.  But  it  is  erroneous 
under  such  circumstances  to  take  a  formal  verdict 
for  the  plaintiff,  reserving  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him  should  the 
court  (to  whom*power  is  reserved  to  draw  infer- 
ences of  fact)  be  of  opinion  that  on  the  facts  the 
verdict  ought  to  be  so  entered.  Daniel  v.  Metro-' 
f)olftan  llailway  Qtwpany,  5  L.  R.,  H.  L.  45  ;  40 
L.  J.,  C.  P.  121  ;  24  L.  T.  815  ;  20  W.  R.  37. 

Action  in  20/.  for  work  and  labour  and  on  an 
account  stated.  Plea,  as  to  all  the  sum  demanded, 
except  72.,  never  indebted ;  as  to '72.,  the  defen- 
dant suffered  judgment  by  default.  The  plaintiff 
proved  work  done  to  the  amount  of  42.  4«.  10^., 
and  materials  provided  to  the  amount  of  82.  4«., 
but  gave  no  evidence  applicable  to  the  account 
stat^ : — Held,  that  the  plaintiff  was  entitled  to 
a  nonsuit.    Ueath  v.  IVeeland,  1  M.  &  W.  543. 

If  there  is  any  evidence  to  support  any  count 
in  a  declaration,  the  judge  will  not  nonsuit. 
Ilarman  v.  Johnson,  3  C.  &  K.  272. 

The  court  will  not  nonsuit  a  plaintiff,  on  the 
ground  that  to  make  out  a  case  in  his  favour  part 
of  the  testimony  of  his  own  witnesses  must  be 
disbelieved.    Briers  v.  Rttst,  3  C.  &  K.  294. 

After  a  verdict  given,  though  not  recorded,  it 
is  too  late  to  be  nonsuited.  Bl-enkiron  v.  Great 
Central  Gas  Consumers  Company,  2  F.  &  F.  437. 

When  at  a  trial  .for  a  civil  injury  a  plaintiff 
proves  facts  which  may  amount  to  a  felony,  it  is 
nevertheless  not  the  duty  of  the  judge  to  nonsuit 
the  plaintiff  or  to  direct  the  jury  that  if  they  find 
that  a  felony  has  been  committed  by  the  defen- 
dant they  must  find  against  the  plaintiff.  Wells 
V.  Abrahams,  7  L.  R.,  Q.  B.  554  ;  41  L.  J.,  Q.  B. 
306  ;  26  L.  T.  326  ;  20  W.  R.  669. 

It  does  not  lie  in  the  mouth  of  the  defendant 
after  the  trial,  while  denying  the  felony,  to 
question  the  judge's  ruling  on  the  ground*  that 
he  should  have  nonsuited  or  so  directed  the  jury. 
lb. 

In  an  action  by  a  woman  for  assault,  it 
appeared  from  her  evidence   that  the  assault 
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Aiiumiited  to  a  rape.  The  judge  stated  that  he 
ahoold  direct  a  veidict  for  the  defendant,  on  the 
ground  either  that  a  rape  had  be«n  committed 
for  which  he  had  not  been  proeecated,  or  that  if 
the  plaintiff  had  consented  no  assaolt  had  been 
committed.  The  plaintiff  thereupon  elected  to 
be  nonsuited  : — Held,  that  the  nonsuit  was  right. 
Welloek  ▼.  Conitantine,  2  H.  &  C.  146 :  32  L.  J., 
Sx.  285  ;  7  L.  T.  751. 

Where  a  plaintiff  does  not  appear,  a  verdict 
cannot  be  taken  against  him,  though  the  defen- 
dant pleads  a  tender.  Ander^im  v.  Shaw^  8 
Bing.  290 ;  11  Moore,  44  ;  2  G.  &  P.  85. 

But  a  plaintiff  may  be  nonsuited  after  a  plea 
of  tender.    lb, 

Bven  where  the  defendant  takes  down  the 
record  by  proviso.    /*. 

In  prohibition,  the  issue  lay  upon  the  plain- 
tiff who  did  not  appear  at  the  trud  ;  the  defen- 
dant put  in  his  record,  entered  into  the  merits, 
imd  took  a  verdict : — Held,  irregular ;  the  plain- 
tiff ought  to  have  been  called  and  nonsuited. 
Gardener  v.  Baris,  1  Wils.  300. 

In  replevin,  if  the  defendant  avows  for  rent 
in  arrear,  and  the  plaintiff  replies  non  tenuit,  on 
which  issue  is  joined ;  if  the  plaintiff  does  not 
appear  by  himself  or  his  counsel  to  open  the 
pleadings,  he  may  be  nonsuited,  although  it  is 
the  defendant's  record.  Sumes  v.  Zarby,  2  C.  & 
P.  358. 

So,  where  the  plaintiff  replies  riens  in  arrear. 
Prowett  V.  Cracknall,  2  C.  &  P.  859,  n. 

Where  a  plaintiff  in  replevin  does  not  appear 

the  defendant  cannot  take  a  verdict,  though  the 

record  is  brought  down  by  his  writ  of  nisi  prius, 

but  a  nonsuit  must  be  entered.    Mann  v.  ZotC' 

joy,  R.  &  M.  357. 

If  the  counsel  for  a  defendant  has  addressed 
the  jury  and  examined  witnesses,  he  has  no 
right  then  to  address  the  judge  for  a  nonsuit. 
Jioberts  v.  Croft,  7  C.  &  P.  376. 

Where  counsel  regularly  retained  appear  for 
the  plaintiff  in  a  penal  action,  and  claim  to  pro- 
ceed, the  plaintiff  himself  cannot  apipear  and 
chum  to  \k  nonsuited.  Marks  v.  Baijamin,  2 
M.  k  Rob.  225. 

A  plaintiff  not  appearing  in  a  qui  tam  action, 
the  defendant  is  entitled  to  a  nonsuit.  StoicHl 
V.  Brawn,  1  F,  &  F.  256. 

2.  Joint  Actions. 

In  a  joint  action  of  trespass  against  several 
defendants,  there  cannot  be  a  nonsuit  as  to  one, 
and  a  verdict  against  the  others,  lletett  v. 
Broum,  2  M.  &  P.  18  ;  5  Biog.  7. 

If  one  of  two  defendants  suffers  judgment  by 
default,  and  the  other  goes  to  trial,  the  plaintiff 
cannot  be  nonsuited  as  to  him ;  but  such  defen- 
dant must  have  a  verdict  if  the  plaintiff  fails 
to  make  out  his  case.  Hannay  v.  Smith.  3  T.  R. 
662. 

In  a  joint  action  of  assumpsit  against  two 
defendants,  one  of  whom  suffen  judgment  by 
default,  and  the  other  goes  to  trial,  the  plain- 
tiff may  elect  to  be  nonsuited  as  against  the 
latter,  if  he  finds  that  he  cannot  make  out  his 
case.  Murphy  v.  Tomlon,  7  D.  &  R.  619  :  5  B. 
&C.  178.       . 

Where  three  partners  were  sued,  and  two  suf- 
fered judgment  to  go  by  default : — Held,  that 
the  plaintiff  could  not  be  nonsuited,  but  the 
third  partner,  who  defended,  was  entitled  to  a 
▼erdict.    Kevcmareh  v.  Clay,  14  East,  239. 


3.  Cause  of  Nonsuit. 


A  nonsuit  will  not  lie  upon  a  wrong  venue 
if  there  is  no  issue  in  the  pleadings  upon  the 
locality.  Jlitchinys  v.  IlolliHgncorth,  7  Moore, 
P.  C.  C.  228. 

A  plaintiff  may  be  nonsuited,  although  an 
objection  appears  upon  the  record,  if  it  is  of 
such  a  nature  that  tne  action  cannot  clearly  be 
maintained.    Sadler  v.  llobins,  1  Camp.  256. 

4.  Setting  Aside. 

When  a  judge  nonsuits  the  plaintiff  from  mis- 
take, it  may  be  set  aside.  Sadler  v.  Evam,  4 
Burr.  1984. 

But  the  coui't  will  not  set  aside  a  nonsuit,  on 
the  ground  that  the  case  ought  to  have  been 
submitted  to  the  jury,  unless  this  was  desired 
on  the  part  of  the  plaintiff.  Kindred  v.  Bagg, 
1  Taunt.  10. 

Where  the  plaintiff's  counsel,  after  a  judge 
has  begun  to  sum  up,  proposes  to  be  nonsuited,  he 
cannot  move  to  set  aside  the  nonsuit,  notwith- 
standing the  judge  may  have  expressed  a  strong 
opinion  as  to  the  effect  of  the  evidence.  Simp' 
son  V.  Clayton,  2  Bing.  N.  C.  467 ;  2  Scott, 
691. 

By  submitting  to  a  nonsuit,  not  spontaneously, 
but  in  deference  to  an  opinion  expressed  by  the 
judge  that  the  action  is  not  maintainable,  a 
plaintiff  is  not  precluded  from  moving  to  set 
that  nonsuit  aside.  Sweet  v.  Lee,  3  M.  &  G.  452  ; 
4  Scott,  N.  R.  77 ;  6  Jur.  1134. 

Submitting  to  a  nonsuit,  in  deference  to  the 
opinion  of  the  judge  at  the  trial,  which  opinion 
is  incorrect,  does  not  estop  the  plaintiff  from 
moving  to  set  aside  such  nonsuit  Alexander  v. 
Barker,  2  C.  &  J,  133  ;  2  Tyr.  140. 

If  a  plaintiff  elects  to  be  nonsuited  instead  of 
allowing  his  case  to  go  to  the  jury,  he  cannot 
afterwards  move  to  set  aside  the  nonsuit.  Barnes 
V.  Whiteman,  1  W.  P.  C.  17  ;  9  D.  P.  C.  181. 

A  plaintiff  having  been  nonsuited  for  not  pro- 
ducing a  document  on  the  trial,  the  court  set 
aside  the  nonsuit  on  payment  of  costs,  upon  an 
affidavit  only  of  his  attorney,  that  he,  the  at- 
torney, *'as  soon  as  he  found  that  the  action 
was  likely  to  come  on,"  commenced  inquiries  to 
ascertain  in  whose  hand  the  document  was,  and, 
upon  discovering  this,  immediately  (through  a 
person  who  promised  to  procure  it)  made  efforts 
to  obtain  it,  but  obtained  it  too  late  for  the 
trial,  and  now  had  it.  Atkins  v.  Otoen,  4  A,  & 
£.  819 ;  2  H.  &  W.  59  ;  6  N.  &  M.  229. 

On  the  argumeht  of  a  rule  to  set  aside  a  non- 
suit on  the  ground  that  upon  certain  findings  of 
the  jury  the  verdict  should  have  been  entered 
for  the  plaintiff,  the  defendant  may  shew  that 
the  verdict,  if  so  entered,  would  be  against  the 
weight  of  evidence,  although  he  may  not  have 
informed  the  court  within  the  first  four  days  of 
the  term  succeediog  the  trial  of  his  intention  to 
raise  such  an  objection.  Walker  v.  Cory,  4  L.  R., 
Ex.  152 ;  38  L.  J.,  Ex.  123  ;  20  L.  T.  453. 

A  plaintiff,  being  indebted  to  the  defendant, 
gave  him  a  bill  of  exchange  for  170/.  for  dis- 
counting or  return  on  demand.  The  defendant 
transmitted  the  bill  to  a  broker,  directing  him, 
IE  he  was  satisfied  with  the  respectability  of  the 
acceptor,  to  put  the  bill  to  his  account.  In 
trover  for  the  bill,  the  defendant  pleaded  not 
guilty,  and  not  possessed.  At  the  trial,  it  was 
proved   that   the  defendant  had  authority  to 
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apply  the  proceeds  of  the  bill  to  his  own  tise ; 
but  that  if  he  could  not  get  it  discounted,  he 
might  return  it  to  the  plaintiff.  The  judge 
directed  the  jury  to  decide  whether  the  defen- 
dant had  wrongfully  converted  the  proceeds  of 
the  bill  to  his  own  use.  The  plaintiff  objected 
to  this  direction,  and  elected  to  be  nonsuited : — 
Held,  that  the  direction  was  not  inconsistent 
with  the  state  of  the  record,  for  that  it  was 
within  the  issue  to  inquire  whether  the  defen- 
dant had  acted  within  the  scope  of  the  authority 
given  to  him  by  the  plaintiff ;  and  that,  as  the 
plaintiff  had  elected  to  be  nonsuited,  under  the 
circumstances,  the  court  would  not  set  aside 
the  nonsuit.  Wilkinson  v.  Whalley^  1  D.  &  L. 
9  ;  6  M.  &  G.  590  ;  6  Scott,  N.  R.  631  ;  12  L.  J., 
C.  P.  270. 

A  rule  having  been  obtained  to  set  aside  a 
nonsuit,  upon  the  ground  that  the  defendant 
had,  as  it  was  alleged,  prevented  two  or  three 
co-plaintiffs  from  giving  evidence,  by  bribery,  it 
was  not  made  to  appear  that  the  co-plaintiffs 
said  to  have  been  kept  away  could  have  given 
any  material  evidence,  or  that  any  steps  had 
been  taken  to  procure  their  attendance,  and  the 
rule  was  discharged.  Beale  v.  Marti n,  12  W.  R. 
135. 

5.  Resbbvation  op  Leave  to  Enteb. 

The  court  will  not  permit  a  nonsuit  to  be  en- 
tered upon  a  valid  legal  objection  taken  at  the 
trial,  but  not  reserved  by  the  judge.  Mattlvewt 
V.  8mUh,  2  Y.  &  J.  426. 

A  motion  for  entering  a  nonsuit  cannot  be 
made  unless  leave  has  been  reserved  for  that 
purpose.  RieltetU  v.  Burman,  4  D.  P.  C.  578  ; 
8,  -P.,  Tippctti  V.  Heane,  4  Tyr.  772. 

Where  two  issues  were  joined  for  the  plaintiff 
and  two  for  the  defendant,  and  the  jury  was  dis- 
charged as  to  the  fifth,  and  the  verdict  was  en- 
tered accordingly,  but  leave  was  given  to  the 
defendant  to  move  to  enter  a  nonsuit: — Held, 
that  the  court  might  direct  the  nonsuit  to  be 
entered,  although  the  defendant  had  a  verdict  on 
the  same  issue.  Shepherd  v,  Chester  (^Bishop\ 
4  M.  &  P.  130 ;  6  Bmg.  435. 

Where  a  legal  objection  is  taken  at  the  trial, 
and  overruled  by  the  judge,  without  reserving  the 
point,  and  the  court  is  afterwards  of  opinion  that 
the  objection  was  a  good  ground  of  nonsuit,  the 
court  will  grant  a  new  trial  only,  and  will  not 
permit  a  nonsuit  to  be  entered.  Minchin  v. 
Clement,  1  B.  &  A.  252. 

When  leave  is  reserved  to  move  to  enter  a  non- 
suit upon  one  point  only,  the  court,  when  it  has 
the  facts  before  them  upon  the  judge's  notes,  will 
take  the  whole  of  these  racts  into  its  consideration , 
and  will  come  to  such  a  decision  as  these  facts  re- 
quire. Doe  d.  Pritchard  v.  Bodd,  2  N.  &  M.  838. 

If  leave  is  reserved  to  enter  a  nonsuit,  the  court 
will,  notwithstanding  the  leave  reserved  being 
thus  restricted  in  point  of  form,  oidera  verdict  to 
be  entered  for  the  defendant  on  one  issue  without 
disturbing  the  verdict  found  for  the  plaintiff  on 
another,  if  that  course  seems  most  consistent  with 
doing  justice  between  the  parties.  Winterbattnm 
v.  Berby  QBarl^  2  L.  B.,  Ex.  316  ;  36  L.  J.,  Ex. 
194. 

6.  Pboceedings  on. 

Seoord  ol] — A  nonsuit  which  is  omitted  to  be 
taken  by  mistake  at  nisi  prins  cannot  afterwards 


be  recorded  in  bar,     Oardener  v.  BariSj  1  Wils. 
300. 

Affidavits.] — A  rule  nisi  for  a  new  trial  on 
affidavits  stating  that  the  rule  was  granted  '*  on 
the  grounds  set  fordi  in  the  affidavits  annexed  " 
is  insufficient.  Brayson  v.  Andrews,  10  Ex. 
472  ;  24  L.  J.,  Ex.  22  ;  18  Jur.  1057. 

But  the  court  has  power  to  order  the  rule  to  be 
amended  on  shewing  cause  against  it.    lb. 

Appeal.] — ^An  appeal  lay  against  the  decision 
of  the  court  on  a  rule  to  enter  a  veidict  or  a 
nonsuit  upon  a  point  reserved  at  the  trial  of  a 
cause  before  an  under-sheriff  under  the  writ  of 
Trial  Act.  Lery  v.  Green,  1  El.  &  El.  969  ;  28 
L.  J.,  Q.  B.  319  ;  5  Jur.,  N.  S.  1245— Ex.  Oh. 

Upon  the  trial  of  an  action  the  plaintiff  obtained 
the  verdict,  but  leave  was  reserved  to  the  defen- 
dant to  move  for  a  nonsuit,  or  to  enter  a  verdict 
for  him.  He  moved  accordingly,  and  the  court 
was  about  to  make  a  rule  absolute  for  entering  a 
verdict,  when  the  plaintiff  requested  that  a  non- 
suit should  be  entered  instead  of  a  verdict.  A 
nonsuit  was  entered  accordingly : — Held,  that  the 
plaintiff  was  a  party  decided  against,  and  that  he 
might  appeal.  Qether  v.  Capper,  2  Jur.,  N.  S. 
789— Ex.  Ch. 

But  where  a  verdict  was  found  for  the  plaintiff, 
leav6  being  reserved  for  the  defendant  on  a  point 
taken  at  the  trial  to  move  to  enter  a  verdict  or  for 
a  nonsuit,  and  he  obtained  a  rule  nisi  to  enter  a 
verdict,  or  for  a  nonsuit,  or  for  a  new  trial  on  the 
ground  of  misdirection,  and  the  court  made  abso- 
lute the  rule  for  a  new  trial : — Held,  that  no  appeal 
lay.  Abbott  v.  Feary,  6  H.  &  N.  113  ;  29  L.  J., 
Ex.  475  ;  6  Jur.,N.  S.  1099 ;  8  W.  R.  617— Ex.  Ch. 

Where  a  party  has  through  inadvertence 
allowed  the  time  for  giving  notice  of  appeal  to 
elapse,  the  court  may  in  its  discretion  allow  an 
appeal,  but  will  be  guided  in  the  exercise  of  that 
discretion  by  the  particular  circumstances  of 
each  case.    Keliurr  v.  Baxter,  2  L.  R.,  0.  P.  174, 

7.  Costs. 

Where  a  plaintiff  is  nonsuited,  the  defendant  is 
entitled  to  costs.  Cameron  v.  Reynolds,  Cowp. 
407. 

Where  a  qui  tam  informer  in  an  action  on  21 
Hen.  8,  c.  13,  is  nonsuited,  the  defendant  is  en- 
titled to  costs.     Wilkinson  v.  Altot,  Cowp.  866. 

When  a  nonsuit  is  set  aside  upon  payment  of 
costs,  such  payment  is  made  a  condition  precedent 
to  the  setting  aside  the  nonsuit ;  and  without  it 
the  plaintiff  cannot  proceed  to  another  trial. 
Nichols  V.  Bozon,  13  East,  185. 

Where  a  plaintiff  was  nonsuited  through  the 
neglect  of  the  attorney's  clerk  to  attend  in 
court,  the  court  refused  to  set  aside  the  non- 
suit, except  upon  the  terms  of  the  attorney 
paying  the  costs  occasioned  by  the  defendant*B 
attending  to  try.  White  v.  Sandell,  3  D.  P.  C.  798. 

Where  a  plaintiff  was  nonsuited,  and  a  rule 
nisi  was  afterwards  granted  to  set  aside  the  non- 
suit on  payment  of  costs,  and  then  the  parties 
entered  into  an  arrangement,  without  the  inter- 
vention of  the  defendant's  attorney,  to  settle  the 
action,  by  the  defendant's  giving  a  bill  of  sale 
and  warrant  of  attorney  to  the  plaintiff  for  his 
debt  and  costs,  but  without  providing  for  the 
costs  due  by  the  defendant  to  his  attorney,  and 
the  attorney  thereupon  got  the  rule  discharged 
for  setting  aside  the  nonsuit : — Held,  that  he  waA 
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justified  in  so  doing.     Yovnff  v.  Redhead^  2  D.  P. 
C.  119. 

A  plaintiff  haying  mistaken  what  the  judge  had 
said  the  day  preyionslyas  to  what  causes  would  be 
taken  on  the  day  following,  was  not  present  on 
that  day  when  his  cause  was  called  on.  The 
defendant  was  present,  and  the  judge  directed  a 
nonsuit  to  be  entered,  after  which  the  defendant 
left  the  assize  town.  The  plaintiff  shortly  after 
appeared  in  court,  and  discovered  that  the  jury 
haa  not  been  sworn,  upon  which  the  judge,  after 
waiting  for  the  defendant  to  return,  and  the  de- 
fendant not  returning,  directed,  instead  of  a  non- 
suit, the  cause  to  be  struck  out.  The  defendant, 
having  obtained  a  rule  nisi  for  the  costs  of  the 
day,  the  court  thinking  that  it  was  his  own  fault, 
in  not  having  the  jury  sworn,  that  he  did  not  ob- 
tain a  nonsuit  under  the  circumstances  of  the 
case,  discharged  the  rule,  the  costs  of  the  day  and 
of  the  rule  to  be  costs  in  the  cause.  Wame  v. 
Hill,  29  L.  J.,  C.  P.  201  ;  6  Jur.,  N.  S.  959. 


NOTARY. 

ApprtntieMliip  and  Artielet.]^A  party  bound 
apprentice  for  the  term  of  seven  years,  who, 
daring  the  whole  of  that  term,  acted  as  a  banker's 
clerk  daily  till  five  o'clock  in  the  evening,  and 
after  that  hour  went  to  the  notary  and  presented 
bills  of  exchange,  and  prepared  protests,  was  not 
actually  employed  by  the  public  notary  during 
the  whole  period  of  seven  years  within  41  Geo.  8, 
c.  79,  s.  7,  and  consequently  he  was  not  entitled 
to  act  as  a  notary ;  and  the  court  refused  a 
mandamus  to  the  Scriveners'  Company  to  admit 
such  a  party  to  the  freedom  of  the  company,  in 
order  that  he  might  be  admitted  to  practise  as 
a  notary.  B^fx  v.  Serice tiers*  Company,  10  B.  & 
C.  511. 

Before  6  &  7  Vict,  c.  90,  s.  1,  which  entitles 
an  apprentice  to  a  notary,  after  the  regular  term 
of  service  under  41  Geo.  3,  c.  79,  to  be  admitted 
a  notary,  although  such  apprentice,  during  the 
time,  is  also  articled  derk  to  the  same  master  as 
an  attorney,  an  apprentice  to  a  notary  being  also 
articled  clerk  to  the  same  master  as  an  attorney, 
could  not  serve,  so  as  to  be  entitled  to  become  a 
notary.  Scrivtmers'  Compaiiy  v.  R-eg,  (in  error), 
3  G.  &  D.  272 ;  3  Q.  B.  939  ;  12  L.  J.,  Q.  B.  492 
—Ex,  Ch. 

Appointment.]— The  Master  of  the  Faculties, 
in  exercising  the  discretion  given  to  him  by  3  &  4 
Will.  4,  c.  70,  s.  2,  in  the  appointment  of  notaries 
public,  will,  whilst  paying  due  regard  to  vested 
interests,  above  all  things,  consider  the  con- 
venience and  accommodation  of  the  merchants, 
shipowners  and  bankers  carrying  on  business  in 
the  town  where  it  is  proposed  to  appoint  addi- 
tional notaries.  Increase  of  population  alone, 
unless  accompanied  by  an  increase  of  shipping 
and  mercantile  business,  is  no  sufiicient  ground 
for  the  appointment  of  additional  notaries,  ^a- 
ham  V.  Smurt,  9  Jur.,  N.  S.  387. 

Protaiti  —  Eyidenee.]— A  notarial  protest 
under  seal  is  no  evidence  that  a  foreign  bill  of 
exchange  has  been  presented  for  payment  in 
England.     Chewwr  v.  Abyes,  4  Camp.  122, 


In  an  action  on  a  foreign  bill  presented  abroad, 
the  dishonour  of  the  bill  will  be  proved  by  pro- 
ducing the  protest  purporting  to  be  attested  by 
a  notary  public ;  or  if  there  is  no  notary  near 
the  place,  by  an  inhabitant  in  the  presence  of 
two  witnesses.    Anon,,  12  Mod.  345. 

Notarial  Instrument — Stamping.] — ^A  notarial 
instrument  in  the  form  of  Schedule  H  given  by 
21  &  22  Vict.  c.  76,  s.  12,  is  correctly  stamped  with 
a  one-shilling  stamp.  Eglington  {Trustees)  v. 
Inland  Revenue  CummisHoners,  3  H.  &  C.  871  ; 
34  L.  J.,  Ex.  225  ;  11  Jur.,  N.  8.  676  ;  12  L.  T. 
707  J  13  W.  R.  902.  See  33  k  34  Vict.  c.  97, 
schedule. 

Certiiloata  o£] — The  court  will  judicially 
notice  the  seal  on  a  notarial  certificate,  verifying 
an  affidavit  sworn  before  a  magistrate  abroad. 
Cule  V.  Sherard,  11  Ex.  482. 

Where  it  is  necessary  to  produce  a  notarial  cer- 
tificate, a  court  of  equity  will  dispense  with  an 
affidavit  verifying  the  notary's  handwriting. 
Hay  ward  v.  Stepliens,  36  L.  J.,  Ch.  135  ;  16  L.  T. 
173. 

When  a  power  of  attorney  has  been  executed 
before  a  notary  public  in  a  British  colony,  an 
affidavit  v^ifying  the  notarial  signature  is  not 
necessary  under  15  k  16  Vict.  c.  86,  s.  22.  Ooff, 
In  re,  12  Jur.,  N.  S.  595  ;  14  L.  T.  727. 

In  an  action  brought  to  recover  a  piece  of  land 
in  Lower  Canada,  the  pleadings  challenged  a 
strict  proof  of  the  title.  The  land  had  been 
devised  to  Mary,  the  wife  of  "  James  "  L.  The 
plaintiff  claimed  the  land  under  a  power  of 
attorney  executed  by  "Alexander"  L.  and  Mary 
his  wife ;  and  on  the  £&ce  of  the  power  of 
attorney  it  was  stated  that  this  Alexander  L. 
was  the  same  person  who  in  the  will  was  called 
James,  but  no  other  evidence  of  their  identity 
was  produced.  To  the  power  of  attorney  there 
were  two  attesting  witnesses,  one  of  whom  was 
a  notary  public  of  Upper  Canada.  Neither  of 
these  witnesses  was  produced,  but  a  certificate 
that  the  notary  public  had  been  duly  appointed 
was  put  in  : — Held,  that  the  plaintiff  had  failed 
to  make  out  his  title  ;  first,  l]^cause  the  identity 
was  not  made  out  between  the  devisee  and  the 
husband  of  the  devisee,  and  the  persons  professing 
to  execute  the  power  of  attorney ;  and,  secondly, 
because  the  notarial  certificate  was  not  suffi- 
cient proof  of  the  execution  of  the  power  of 
attorney.  Kye  v.  Maedonald,  3  L.  R.,  P.  C.  831  ; 
39  L.  J.,  P.  C.  34 ;  23  L.  T.  220  ;  18  W.  R. 
1075. 

A  notary  public  of  Upper  Canada,  a  province 
regulated  by  English  law,  has  no  power  to 
certify  to  the  execution  of  a  deed,  so  as  to  make 
his  certificate  evidence,  without  more,  that  the 
deed  was  executed ;  and  the  circumstance  that 
by  French  law  a  French  notary  public  has  a 
greater  power,  and  his  certificate  a  greater 
validity,  does  not  give  a  power  to  the  act  of  the 
English  notary  upon  English  soil,  so  that  this 
act,  when  brought  into  question  upon  French 
soil,  should  have  the  effect  given  to  it  there 
which  is  given  by  the  law  of  France  to  the  act 
of  a  French  notary  public.    Ih, 

Initialing  Documents.] — A  notarial  deed  was 
written  on  several  pieces  of  paper  : — Held,  that 
each  paper  did  not  require  the  initials  of  the 
notary.  Hamel  v.  Panet,  2  App.  Cas.  121 ;  46 
L.  J.,  P.  C,  5  ;  35  L.  T.  741. 
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NOTE. 

I.  Bank  Note.— <&<?  Bankbbs  and  Bank- 
12SQ  Companies. 

II.  Promissory  Notes.  —  See  Bills   of 

SXCHANQE. 

III.  Broker's  Note.— i$^<?  Sale. 


NOTICE. 

Meaiu  of  Knowledge.]— The  means  of  know- 
led^  by  which  a  party  is  to  be  affected  with 
notice  must  be  understood  to  be  means  of  know- 
ledge which  are  practicaUy  within  reach,  and  of 
which  a  prudent  man  might  have  been  expected 
to  avail  himself.  Broadhe^it  v.  Barlow,  3  De  G., 
F.  &  J.  570 ;  30  L.  J.,  Ch.  569  :  7  Jur.,  N.  S. 
479 ;  4  L.  T.  193. 

ConitmotiTe.] — Constructive  notice  is  of  two 
kinds  :  one  is  the  notice  to  an  agent  which  Lord 
Chelmsford  has  called  ^'imputS  notice."  The 
second  is  what  he  thought  should  more  properly 
be  called  "constructive  notice."  I  mean  that 
kind  of  notice  which  the  courts  have  raised 
against  a  person  from  his  wilfully  abstaining 
from  making  inquiries  or  inspecting  documents. 
—Per  Fry,  J.  Kettleicell  v.  Watson^  21  Ch.  D. 
704  ;  51  L.  J.,  Ch.  281 ;  46  L.  T.  83  :  30  W.  R. 
402. 

Tnutees'  8olioitore.]->The  plaintiffs  took  a 
mortgage  of  a  reversionary  Ediare  in  a  testator's 
estate,  and  gave  notice  of  the  incumbrance  to  a 
firm  of  solicitors  who  were  acting  for  the  trustees 
and  executors  in  a  chancery  suit  to  which  the 
testator  had  been  a  party,  and  were  employed  by 
them  in  all  matters  relating  to  the  testator's 
estate  in  which  professional  assistance  was  re- 
quired. The  solicitors  wrote  accepting  the 
notice  on  behalf  of  the  trustees.  A  member  of 
the  firm  deposed  that  at  the  close  of  a  meeting 
held  at  his  office  two  months  afterwards,  with 
reference  to  the  winding-up  of  the  chancery 
suit,  and  lasting  above  three  hours,  the  notice 
was  read  to  the  trustees.  Two  of  the  trustees 
positively  denied  this,  and  the  third  denied  all 
recollection  of  it.  There  was  no  further  proof 
of  their  having  received  notice  of  it  until  after 
notices  of  other  incumbrances  had  been  duly 
given  to  them  : — Held,  that  notice  to  the  'solici- 
tors was  not  good  notice  to  the  trustees.  Saffron 
Walden  Second  Befiejit  Building  Society  v. 
Buyner,  14  Ch.  D.  406 ;  49  L.  J.,  Ch.  465  ;  43 
L.  T.  3  ;  28  W.  R.  681— C.  A. 

Held,  that  the  solicitors  in  accepting  service 
of  the  notice  on  behalf  of  the  trustees  were  not 
guilty  of  a  misrepresentation  of  fact  for  which 
ihey  could  be  made  liable,  but  were  acting  under 
an  opinion  common  to  both  parties,  but  which 
was  erroneous  in  point  of  law,  that  their  employ- 
ment as  solicitors  enabled  them  effectually  to 
accept  service  of  the  notice.    lb. 


Verbal  Votiee.  ]  — Held,  further,  that  evidence  of 
parol  notice  having  been  given  to  the  trustees  in 
the  course  of  conversation  at  the  end  of  a  meeting 
called  upon  other  business,  could  not  be  relied 
upon  as  fixing  the  trustees  with  notice  in  oppo- 
sition to  their  denial  of  having  received  it.     Ih, 

Tramfer  of  Shares.] — ^N.,  a  solicitor,  in  1864, 
acted  for  M.,  one  of  the  cestuis  que  trustent 
under  a  settlement  on  the  occasion  of  certain 
shares  subject  to  the  settlement  trusts  being 
transferred  to  him,  and  then  knew  that  the 
shares  were  affected  by  the  trusts.  Between 
1864  and  1871  N.  on  several  occasions  lent 
money  to  M.  on  the  security  of  the  shares,  which 
were  transferred  and  re-transferred  from  one  to 
the  other  on  the  occasion  of  loans  and  repay- 
ments. In  1871  N.  acted  as  solicitor  to  the 
trustees  of  the  settlement  on  their  wishing  to  re- 
invest their  trust  fund,  and  he  then  read  a  part 
of  the  deed  relating  to  the  powers  of  investment, 
but  no  other  part.  He  subsequently,  and  as  he 
swore,  without  knowledge  that  the  trusts  of  the 
settlement  affected  the  shares,  advanced  money 
to  M.  on  them  and  obtained  a  transfer  to  him- 
self : — Held,  that  he  was  not  affected  with  con- 
structive notice  of  the  trusts.  Briggi  v.  Massey, 
42  L.  T.  49. 

Purohater  without  Votiee  when  no  Frotee- 
tlon.] — The  only  exception,  and  the  well-known 
exception,  to  the  rule  which  protects  a  pur- 
chaser with  notice  taking  from  a  purchaser 
without  notice  is  tbat  which  prevents  a  trustee 
buying  back  trust  property  which  he  has  sold,  or 
a  fraudulent  man  who  has  acquired  property  by 
fraud  saying  he  sold  it  to  a  bon&  fide  purchaser 
without  notice,  and  has  got  it  back  again. 
Those  are  cases  to  shew  that  a  person  shall  not 
take  advantage  of  his  own  wrong.  Barrow^s  case^ 
14  Ch.  D.  445  ;  49  L.  J.,  Ch.  498 ;  42  L.  T.  891 
— C.  A. 

To  Persons  nnder  Statutory  Obligation.^ — 
When  a  duty  to  be  performed  at  uncertain  in- 
tervals has  been  created  by  statute,  the  person 
liable  to  fulfil  it  must  have  notice  of  the  neces- 
sity to  perform  it  before  he  can  be  held  respon- 
sible for  its  non-fulfilment  by  the  person  for 
whose  benefit  it  exists,  if  the  latter  is  aware  of 
the  circumstances  requiring  its  fulfilment,  and 
is  in  possession  of  the  thing  as  to  which  it  is  to 
be  discharged.  London  and  South  Western 
Railway  Company  v.  Flower,  1  C,  P.  D,  77 ;  45 
L.  J.,  C.  P.  54  ;  33  L.  T.  687. 

To  Landlord  to  Bepair.] — Under  a  covenant 
by  a  lessor  "  to  keep  the  main  walls,  main  tim- 
bers, and  roofs  of  the  demised  premises  in  good 
repair  during  the  continuance  of  the  demise," 
the  lessor  cannot  be  sued  for  any  non-repair  un- 
less he  has  had  notice  from  the  lessee  of  the  want 
of  repair.  Makin  v.  Wilkinson,  6  L.  H.,  £x«  25  ; 
40  L.  J.,  Ex.  33. 

Of  AoUon.] — See  Action. 

Of  Inonmbranee. J — See  Mortgage. 

To  Qnit.]— iSIc'^?  Landlord  and  Tenant. 

Of  TruLk,']^See  Practice. 

To  Treat.] — See  Lands  Clauses  Act. 
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NUISANCE. 

I.  What  Auoukts  to. 

1.  NoxUms   or   Offentire   Trades  or 

Works, 

2.  MateriaU  Dangerous  to  Life  and 

Property,  804. 

3.  Spring  Guns  and  other  Engines, 

807. 

4.  On  Ilightvags,  807. 

II.  Pbescbiption  and  acquiescence,  812. 
in.  Proceedings  in  Respect  of. 

1.  Remoral  and  Ahatenwnt,  814. 

2.  Before  Just ier», 

a,  Jarisdiction,  814. 
h.  Appeals,  819. 

3.  Indictment,  820. 

4.  Action, 

a.  When  it  Lies,  820. 

h.  Notice  of,  827. 

e.  Parties  827.  ' 

d.  Injanction,  834. 

e.  Practice,    Pleadings,    and    Evi* 

dence,  837. 

I.  WHAT  AMOUNTS  TO. 

1.  Noxious  or  Offensive  Trades  or 

Works. 

Injurious  to  Health.] — To  support  an  indict- 
ment for  a  nuisance,  it  is  not  necessary  that  the 
smells  produced  by  it  should  be  injurious  to  the 
health,  it  is  sufficient  if  they  are  offensive  to  the 
senses.    Hex  v.  Keil,  2  C.  &  P.  485. 

Under  e.  114,  Fnblio  Health  Act,  1876.] 

— The  respondents  were  manufacturers  of  artifi- 
cial manures,  and  in  the  course  of  manufacture 
offensive  effluvia  were  g^ven  off  which  were  blown 
over  the  appellants'  district,  and  occasionally 
interfered  materially  with  the  comfort  of  the 
inhabitants.  The  appellants  made  a  complaint  to 
the  justices  under  8. 114  of  the  Public  Health  Act^ 
1875.  The  justices  dismissed  the  complaint,  but 
stated  a  special  case : — Held,  that  inasmuch  as 
the  effluvia,  though  not  injurious  to  persons  in 
sound  health,  were  calculated  to  cause  sick  per- 
sons to  suffer,  they  were  a  nuisance  and  injurious 
to  health  within  the  1 1 4th  section.  Malt  on  Local 
Board  v.  Malton  Farmers'  Manure  Company,  4 
Kx.  D.  310 ;  49  L.  J.,  M.  C.  90 ;  44  J.  P.  155  ; 
8,  P,,  Baniury  Urban  Sanitary  Authority  v. 
Page,  post,  col.  795. 

It  is  not  necessary,  in  order  to  bring  a  nuisance 
within  the  section,  to  prove  that  sach  nuisance 
is  injurious  to  health.    Ih, 

SfBMt  on  Veighbonrliood.] — ^An  indictment 
lies  for  a  nuisance  in  erecting  ouildings  near  the 
highway  and  dwelling-houses,  and  there  making 
acid  spirit  of  sulphur,  whereby  the  air  is  impreg- 
nated with  noisome  and  offensive  stinks,  to  the 
common  nuisance  of  all  inhabiting  and  passing. 
Rex  V.  WhiU,  1  Burr.  333. 

But  the  merely  carrying  on  of  an  offensive 
trade  is  not  an  indictable  offence,  unless  it  is 
destructive  to  the  health  of  the  neighbourhood, 
or  renders  the  houses  uncomfortable  or  untenant* 
able.    Rex  v.  Davey,  5  Bsp.  217. 


And  if  it  only  affects  the  inhabitants  of  three 
houses,  it  is  not  sufficient.  Rex  v.  Lloyds  4  Bsp. 
200. 

There  is  a  distinction  between  an  action  for  a 
nuisance  in  respect  of  an  act  producing  a 
material  injury  to  property  and  one  brought  in 
respect  of  an  act  producing^  personal  discomfort. 
As  to  the  latter,  a  person  must,  in  the  interest  of 
the  public  generally,  submit  to  the  discomfort  of 
the  circumstances  of  the  place,  and  the  trades 
carried  on  around.  As  to  the  former,  the  same 
rule  would  not  apply.  St,  Helenas  Smelting 
Company  v.  Tipping,  11  H.  L.  Gas.  642  ;  85  L. 
J.,  Q.  B.  66  ;  11  Jur.,  N.  S.  785  ;  12  L.  T.  776  : 
13  W.  R.  1083. 

A.  bought  an  estate  in  a  neighbourhood  where 
many  manufacturing  works  were  carried  on. 
Among  others,  there  were  the  works  of  a  copper 
smelting  company.  It  was  not  proved  whether 
these  works  were  in  actual  operation  when  the 
estate  was  bought.  The  vapours  from  these 
works  when  they  were  in  operation  were  proved 
to  bo  injurious  to  the  trees  on  the  estate.  At  the 
trial  the  judge  told  the  jury  that  (unless  by  a 
prescriptive  right)  eveiy  man  must  so  use  his 
own  property  as  not  to  injure  that  of  his  neigh- 
bour, but  that  the  law  did  not  regard  trifling 
inconveniences;  everything  must  bs  looked  at 
from  a  reasonable  point  of  view,  and  therefore, 
in  the  case  of  an  alleged  injury  to  property,  as 
from  noxious  vapours  from  a  manufactory,  the 
injury,  to  be  actionable,  must  be  such  as  visibly 
to  diminish  the  value  of  the  property;  that 
locality  and  all  other  circumstances  must  be 
taken  into  consideration ;  and  that  in  counties 
where  great  works  have  been,  and  were  carried 
on,  parties  must  not  stand  on  extreme  rights  : — 
Held,  that  the  direction  was  right.    Ih. 

When  no  right  by  prescription  exists  to  carry 
on  a  particular  trade,  the  fact  that  the  locality 
where  it  is  carried  on  is  a  locality  generally  em- 
ployed for  the  purpose  of  that  and  similar  trades, 
will  not  exempt  tnc  person  carrying  it  on  from 
liability  to  an  action  for  damages  in  respect  of 
injury  created  by  it  to  property  in  the  neigh- 
bourhood.   Ih, 

A  place  where  the  works  of  one  person  are 
carried  on  which  occasion  an  actionable  injury 
to  the  property  of  another  is  not  within  the 
meaning  of  the  law  a  convenient  place.    Ih, 

If  a  party  sets  up  a  noxious  trade  remote  from 
habitations  and  public  roads,  and  after  that  new 
houses  are  built,  and  new  roads  constructed  neur 
it,  the  party  may  continue  his  trade  although  it 
Ls  a  nuisance  to  persons  inhabiting  such  houses 
or  passing  along  such  roads.  Rex  v.  Cross,  2  C. 
&  P.  483. 

A  nuisance  cannot  be  justified  by  the  exist- 
ence of  other  nuisances  of  a  similar  character, 
if  it  can  be  shewn  that  the  inoonvenieiice  is 
increased  by  the  nuisance  complained  of.  C  ross" 
ley  V.  Lightowler,  2  L.  R.,  Ch.  478  ;  36  L.  J.,  Ch. 
584. 

In  order  to  constitute  a  nuisance,  there  must 
be,  not  merely  a  nominal,  but  such  a  sensible 
and  real  damage  as  a  sensible  person,  if  sub- 
jected to  it,  would  find  injurious,  regard  being 
had  to  the  situation  and  mode  of  occupation  of 
the  property  injured.  Scott  v,  JPirth,  10  L.  T. 
240 ;  4  F.  &  F.  349. 

The  fitness  of  the  localty  does  not  prevent  the 
carrying  on  of  an  offensive,  though  lawful  trade, 
from  being  an  actionable  nuisance ;  but  when- 
ever, taking  all  the  circumstances  into  conside- 
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ration,  including  the  nature  and  extent  of  the 
plaintiff's  enjoyment  before  the  acts  complained 
of,  the  annoyance  is  sufficiently  great  to  amount 
to  a  nuisance,  an  action  will  lie  whateyer  the 
locality  may  be.  Bamford  v.  Frouley^  3  B.  &  S. 
62  ;  31  L.  J.,  Q.  B.  286  ;  9  Jur.,  K.  S.  377. 

Xode  of  Carrying  on  Trade.]— A  party  hav- 
ing discharged  arsenic  and  other  injurious  matter 
from  his  works  into  a  stream,  which  he  might 
have  avoided  doing  by  certain  expedients : — 
Held,  that  he  could  not  defend  himself,  in  an 
action  arising  therefrom,  by  shewing  that  his 
trade  was  a  lawful  trade,  carried  on  in  a  proper 
manner.  Baxendale  y,  Murray^  2  L.  B.,  Ch. 
790 ;  15  W.  B.  32. 

When  this  defence  is  attempted  it  lies  on  the 
defendant  to  shew  that  the  trade  is  a  lawful 
trade,  and  not  on  the  plaintiff  to  shew  that  it  is 
not.    lb. 

Carrying  on  a  lawful  trade  in  the  ordinary  and 
obvious  manner  is  not  necessarily  carrying  it  on 
in  a  proper  manner.  Stockport  Waterworks 
Company  v.  Potter,  7  H.  &  N.  160  ;  31  L.  J.,  Ex. 
9  ;  7  Jur.,  N.  S.  880. 

Briekmaldng.]  —  Brickmaking  is  not  neces- 
sarily such  a  noxious  or  an  offensive  business, 
trade,  or  manufacture  as  is  contemplated  by  the 
Public  Health  Act  (11  &  12  Vict.  c.  63,  s.  64). 
Wanstead  Local  Board  v.  JliU,  13  C.  B.,  N.  S. 
479  ;  32  L.  J.,  M.  C.  135  ;  9  Jur.,  N.  S.  972  ;  7 
L.  T.744;  11  W.  B.  368. 

But  burning  bricks  on  a  man's  own  ground,  so 
as  to  be  offensive  to  a  neighbour,  is  a  nuisance, 
and  will  be  restrained  by  injunction  by  a  court 
of  equity.  Walter  v.  Selfe,  4  De  G.  &  S.  315  ; 
20  L.  J.,  Ch.  433  ;  15  Jur.  416. 

A.  contracted  to  supply  bricks  for  the  erection 
of  the  fortifications  at  Portsdown  Hill,  and  he 
obtained  a  lease  of  land,  containing  brick  clay, 
upon  which  he  erected  brick  kilns  wiUiin  340 
yards  of  a  mansion,  and  close  to  the  boundary  of 
the  property  of  the  owner,  and  he  proceeded 
with  the  burning  of  bricks,  which  was  an  annoy- 
ance to  her,  and  it  destroyed  her  property.  The 
court  granted  an  injunction  to  restrain  the 
nuisance,  and  directed  that  he  should  not  bum 
any  bricks  within  a  distance  of  653  yards  from 
the  house.  Beardmore  v,  Tredioelly  3  Giff.  683  "j 
31  L.  J.,  Ch.  892  ;  9  Jur.,  N.  S.  272. 

Where  a  man  by  an  act  on  his  own  land,  such 
as  burning  bricks,  causes  so  much  annoyance  to 
another  in  the  enjoyment  of  a  neighbouring 
tenement,  as  to  amount  prim&  facie  to  a  cause 
of  action,  it  is  no  answer  that  the  act  was  done 
in  a  proper  and  convenient  spot,  and  was  a 
reasonable  use  of  the  land.  Bamford  v.  2Vm. 
ley,  3  B.  &  S.  62  ;  31  L.  J.,  Q.  B.  286 ;  9  Jur., 
K.  S.  377  (overruling  Hole  v.  Barlow,  4  C.  B., 
N.  S.  334  J  27  L.  J.,  C.  P.  207  ;  4  Jur.,  N.  S. 
1019)— Ex.  Ch. ;  8.  C,  at  nisi  prius,  2  F.  &  F. 
231  ;  S.  -P.,  Cavey  v.  Ledhitter,  13  C.  B.,  N.  S. 
470  ;  32  L.  J.,  C.  P.  104  ;  6  L.  T.  721 ;  10  W.  B. 
803. 

Keeping  Swine.] — It  is  an  offence  under  the 
Public  Health  Act,  1875,  s.  47,  to  keep  swine  so 
as  to  be  a  "  nuisance  "  in  the  common  law  mean- 
ing of  the  term.  It  is  not  necessary  to  such 
offence  that  there  should  be  any  injury  to 
health.  Banbury  Urban  Sanitary  Authority 
V.  Page,  8  Q.  B.  D.  97  ;  51  L.  J.,  M.  C.  21  ;  45 
L.  T.  759  ;  30  W.  B.  415  ;  46  J.  P.  184. 


Slangliter-honsee.] — ^By  a  private  act  of  par- 
liament, all  houses  for  the  slaughtering  of  horses 
within  1,000  yards  of  a  certain  workhouse  were 
to  be  deemed  public  nuisances  and  removed ; 
but,  if  they  existed  before  the  act,  the  owners 
were  to  receive  a  compensation : — Held,  that  on 
an  indictment  framed  at  common  law  with 
counts  on  that  act,  the  defendant  might  be  con- 
victed if  he  80  carried  on  the  trade  as  to  make  it 
a  public  nuisance,  and  that  he  was  not  then 
entitled  to  any  compensation.  Rex  v.  Watts, 
2  C.  &  P.  486. 

Foliation  of  Stream— PreioriptlTe  Bights.] — 
An  owner  of  an  ancient  paper  mill  where  the 
paper  had  been  made  from  rags,  introduced  a 
new  vegetable  fibre,  and  carried  on  the  works 
upon  the  same  scale  for  making  paper  from  this 
new  material.  For  more  than  twenty  years 
before  this  change  the  refuse  arising  from  the 
paper  manufacture  had  been  discharged  into  a 
stream  which  ran  past  the  plaintiff's  house  : — 
Held,  that  the  easement  to  which  he  was  en- 
titled was  to  be  presumed  to  be,  not  a  right  to 
foul  the  stream  by  discharging  into  it  the  wash- 
ing produced  by  the  working-up  of  rags,  but  a 
right  to  discharge  into  it  the  washings  produced 
by  the  manufacture  of  paper  in  the  reasonable 
and  proper  coarse  of  such  manufacture,  using 
any  proper  materials  for  the  purpose,  but  not 
increasing  the  pollution,  and  that  the  onus  lay 
on  the  plaintiff  to  prove  any  increase  of  pollu- 
tion. Baxendide  v.  jM}Murray,  2  L.  B.,  Ch. 
790  ;  15  W.  B.  32. 

Where  a  man  has  a  right  to  the  use  of  an 
ancient  stream  of  water  flowing  through  his 
land,  and  sewage  matter  is  precipitated  into  it,  so 
as  to  pollute  it  and  prevent  his  using  it,  he  may 
obtain  an  injunction,  to  prevent  its  becoming  an 
undoubted  nuisance ;  and  it  is  not  competent  to 
claim,  as  against  him,  a  prescriptive  right  to 
discharge  the  sewage  into  tne  stream.  Ooldsmid 
V.  Tunbridge  Wells  Iinprovement  Commissioners, 
1  L.  B.,  Eq.  161  ;  13  L.  T.  332 ;  14  W.  B.  92. 
Affirmed  1  L.  B.,  Ch.  349  ;  36  L.  J.,  Ch.  382 ;  12 
Jur.,  K.  S.  308  j  14  L.  T.  154  ;  14  W.  B.  562. 

CompalBory  Entry  on  Land  to  Conetraot  Sewer.] 

— L.,  the  owner  of  a  meadow,  received  notice  from 
the  rural  sanitary  authority  that  they  intended 
to  enter  and  make  a  sewer  under  the  meadow, 
and  this  being  objected  to,  they  entered  forcibly. 
An  action  of  trespass  and  injunction  being 
brought  by  L.,  on  the  ground  that  the  sewer 
would  create  a  nuisance  : — ^Held,  that  the  order 
of  justices  mentioned  in  s.  305  of  Public  Health 
Act,  1875,  does  not  apply  when  proceedings  are 
taken  under  s.  16.  jLamacraft  v.  St.  Thomas 
Sanitary  Authority,  42  L.  T.  365  ;  44  J.  P.  441. 
Held,  also,  that  tne  statute  does  not  authorize 
a  sewer  which  would  cause  a  nuisance,  and  the 
injunction  was  granted  accordingly,  the  jury 
having  found  that  a  nuisance  would  be  created. 
lb. 

VoiM  and  Distarbanoe — ^Beaeonable  EzeroiM 
of  Trade.] — ^A  defendant  erected  a  rolling-mill 
with  steam  hammers  near  some  houses  of  the 
plaintiff,  the  vibration  and  noise  of  which  in- 
jured the  building  and  caused  the  tenants  to 
quit.  To  an  action  for  the  nuisance  thereby 
occasioned,  he  pleaded  that  the  grievances  com- 
plained of  were  caused  by  the  reasonable  and 
proper  exercise  of  a  trade  reasonably  and  properly 
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earned  on  : — Held,  not  to  be  a  reasonable  and 

E roper  exercise  of  a  trade.  Scott  v.  Firth,  10 
,.  T.  240  ;  4  F.  &  F.  349. 
A  circns,  the  performances  in  which  were  to 
be  carried  on  for  eight  weeks,  was  erected  near 
a  dwelling-hoose,  and  the  performances,  which 
took  plaos  every  evening,  lasted  from  about 
half -past  seven  tUl  half-past  ten.  It  was  proved 
that  the  noise  of  the  music  and  shouting  in  the 
circus  could  be  distinctly  heard  all  over  the 
plaintiffs  house,  and  was  so  loud  that  it  could 
be  heard  above  the  conversation  in  the  dining- 
room  though  the  windows  and  shutters  were 
closed,  and  several  persons  were  talking  in  the 
room  : — Held,  that  tiiis  was  such  a  nuisance 
as  a  court  of  equity  would  restrain  by  injunc- 
tion. Inchbald  v.  Jkohinson,  4  L.  B.,  Ch.  388  ; 
20  L.  T.  259  ;  17  W.  R.  459. 

A  confectioner  had  for  more  than  twenty 
years  used  a  pestle  and  mortar  in  his  back 
premises,  which  abutted  on  the  garden  of  a 
physician,  and  the  noise  and  vibration  were  not 
felt  as  a  nuisance,  and  were  not  complained  of. 
But  in  1873  the  physician  erected  a  consulting- 
Toom  at  the  end  of  his  garden,  and  then  the 
noise  and  vibration  became  a  nuisance  to  him. 
He  accordingly  brought  an  action  for  an  in- 
junction : — Held,  that  the  defendant  had  not 
acquired  a  right  to  an  easement  of  making  a 
noise  and  vibration,  and  the  injunction  was 
granted.  Sturges  v.  Bridgman,  11  Ch.  D.  852  ; 
48  L.  J.,  Ch.  875  ;  41  L.  T.  219 ;  28  W.  R. 
200. 

In  considering  whether  any  act  is  a  nuisance, 
regard  must  be  had  not  only  to  the  thing  done, 
but  to  the  surrounding  ciroumstances.  What 
would  be  a  nuisance  in  one  locality  might  not  be 
80  in  another.    lb, 

InerMse  of.] — The  plaintiffs,  a  firm  of 

solicitors,  wero  the  owners  and  occupiers  of 
offices  adjoining  the  defendants*  steam  printing 
works,  which  had  been  working  from  1848  to 
May  1875,  without  any  complaint  by  the  plain- 
tiff of  nuisance  occasioned  by  the  noise  and 
vibration  of  the  machinery,  though  a  slight 
noise  and  vibration  could  at  times  be  heard  and 
felt.  In  May,  1875,  the  defendants  made  altera- 
tions in  their  machinery,  which,  the  plaintiffs 
contended,  increased  the  noise  and  vibration, 
and  they  accordingly  commenced  an  action  for 
an  injunction  to  restrain  the  defendants  from 
working  their  machinery  so  as  to  occasion  a  nui- 
sance to  the  plaintiffs  : — ^Held,  that  they  were 
entitled  to  an  injunction  restraining  the  defen- 
dants from  working  their  machinery  so  as  to 
occasion  a  nuisance  or  an  injury  by  vibration  to 
any  greater  degree  than  had  previously  been 
occasioned  up  to  May,  1875.  Heather  v.  Pardon, 
37  L.  T.  393. 

-*—  For  Fartioular  Parpose.] — To  a  declara- 
tion alleging  that  the  defendant,  with  intent  to 
frighten  away  grouse  from  the  plaintiff's  land, 
fixed  and  exploded  rockets  and  fireworks  so  as 
to  be  ^  nuisance,  a  plea  that  he  committed  the 
grievance  in  order  to  prevent  the  plaintiff  from 
shooting  and  killing  grouse  which  had  been 
enticed  by  the  plaintiff  from  land  of  the  defen- 
dant, and  also  in  order  to  prevent  the  plaintiff 
from  enticing  other  grouse  which  might  be  enticed 
by  him  from  the  defendant's  land,  is  no  answer 
to  the  action.  Ibbotion,  y.  Feat,  3  H.  &  C.  644  ; 
34  L.  J.,  Ex.  118. 


Stables.] — An  occupier  of  a  house  in  a  street 
in  London  had,  many  years  ago,  converted  the 
ground  floor  into  a  stable.     In  1871,  a  new  occu- 

Eier  altered  the  stable  so  that  the  noise  of  the 
orses  was  an  annoyance  to  the  next  door  neigh- 
bour, and  provented  him  from  letting  his  house 
as  lodgings  : — Held,  that  the  fact  of  horses  hav- 
ing been  previously  kept  in  the  stable,  but  so  as 
not  to  be  an  aunoyance,  did  not  deprive  the 
neighbour  of  his  right  to  have  the  nuisance  re- 
strained. Ball  V.  Boy,  8  L.  R.,  Ch.  467  ;  28  L. 
T.  346  ;  21  W.  R.  282. 

Annoyance  caused  by  the  imusual  use  of  a 
house  may  be  a  nuisance  whero  like  annoy- 
ance from  the  ordinary  use  of  it  would  not 
be.    lb. 

In  a  suit  by  the  owner  and  occupier  of  a  house 
against  the  occupier  of  an  adjoining  house,  com- 
plaining of  noise  from  his  stable,  and  of  damp 
from  an  artificial  mound  on  which  it  stood : — 
Held,  that  they  were  entitled  to  an  injunction  to 
prevent  the  occupier  from  keeping  horses  in  his 
stable  so  as  to  be  a  nuisance  ;  and  that  he  was 
also  liable  for  not  preventing  the  damp  from 
going  through  the  plaintiff's  walL  Broder  v. 
Saillard,  2  Ch.  D.  692 ;  45  L.  J.,  Ch.  414 ;  24 
W.  R.  1011. 

Obstmotion  by  Vans  and  Horses.] — The  plain- 
tiff kept  a  coffee-house  in  a  narrow  stroet  near 
Covent  Garden.  The  defendants  carried  on  an 
extensive  business  as  auctioneers  in  the  same 
neighbourhood,  having  an  outlet  at  the  rear  of 
the  premises  next  adjoining  the  plaintiff's  house, 
where  they  were  constantly  loading  and  unload- 
ing goods  into  and  from  vans.  The  vans  inter- 
cepted the  access  of  light  to  the  coffee-shop,  and 
the  approaches  were  obstructed  by  the  horses 
standing  in  front  of  the  door,  and  the  stench 
arising  from  their  froquent  staleing  there  ren- 
dered the  house  incommodious  and  uncomfort- 
able : — ^Held,  that  the  plaintiff  was  entitled  to 
maintain  an  action  for  the  nuisance.  Benjamin 
V.  Storr,  9  L.  R.,  C.  P.  400 ;  43  L.  J.,  C.  P.  162  ; 
30  L.  T.  362  ;  22  W.  R.  631. 

Noise  and  obstruction  occasioned  by  the  load- 
ing and  unloading  of  carts  in  a  public  highway 
or  street  opposite  to  a  dwelling-house : — Held,  in 
the  absence  of  evidence  shewing  an  intention  to 
make  the  nuisance  permanent,  not  to  be  such  an 
injury  to  the  dwelling-house  as  entitled  the  owner 
of  the  same  in  reversion  on  a  lease  to  an  injunc- 
tion against  the  nuisance.  Mott  v.  Slioolbred, 
20  L.  R.,  Bq.  22 ;  44  L.  J.,  Ch.  380  ;  23  W.  R. 
545. 

Collection  of  a  Crowd.] — The  collection  of  a 
crowd  of  noisy  and  disorderly  people,  to  the 
annoyance  of  the  neighbourhood,  outside  grounds 
in  which  entertainments  with  music  and  fire- 
works are  being  given  for  profit,  is  a  nuisance 
for  which  the  giver  of  the  entertainments  is 
liable  to  an  injunction,  even  though  he  has  ex- 
cluded all  improper  characters  from  the  grounds, 
and  the  amusements  within  the  grounds  have 
been  conducted  in  an  orderly  way,  to  the  satis- 
faction of  the  police.  Walker  v.  Brewster,  5 
L.  R.,  Bq.  25 ;  37  L.  J.,  Ch,  33  j  17  L.  T.  135  ; 
16  W.  R.  59. 

A  railway  company  became,  by  conveyance 
from  a  canal  company,  owners  of  a  canal,  with 
lands  acquired  for  the  formation  of  a  reservoir 
from  which  to  supply  water  to  the  canal,  the 
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rights  of  fishing  and  sporting  over  the  reservoir, 
and  for  no  other  purpose,  being  reserved  to  the 
former  owners.  The  company  projected  and 
held  a  regatta  with  aquatic  sports  on  the  reser- 
voir, ran  cheap  trains,  and  thereby  congregated 
a  concourse  of  persons,  who  trespassed  on  the 
park  surrounding  the  mansion  of  a  lady  and 
adjoining  the  reservoir,  and  injured  her  right  of 
fishing  and  sporting  over  the  greater  part  of  the 
reservoir.  Notwithstanding  the  remonstrances 
of  the  lady,  the  company  announced  a  second 
regatta.  Upon  motion  on  behalf  of  the  lady,  in 
a  suit  by  her  against  the  company,  the  latter 
undertaking  not  to  hold  another  regatta  for  a 
limited  period,  the  court  permitted  the  plaintiff 
to  try  her  right  at  law  against  the  company. 
On  the  trial  a  verdict  was  given  for  her  with 
nominal  damages.  The  undertaking  having  ex- 
pired, the  company  announced  another  regatta 
on  the  reservoir.  The  lady  again  moved  for 
an  injunction : — Held,  that  the  re^tta  was  a 
nuisance  to  her  property,  and  an  injunction  was 
granted  to  restrain  the  company  from  holding 
Sie  regatta.  BoHoch  v.  Xorth  Staffordshire 
Railway  Company^  5  De  G.  &  S.  584. 

Indictment  charged  the  defendant  with  keep- 
ing certain  inclosed  lands,  near  a  highway,  for 
the  purpose  of  persons  frequenting  the  same  to 
practise  rifle  shooting,  and  to  shoot  at  pigeons 
with  fire-arms,  and  that  he  unlawfully  and  in- 
juriously caused  divers  person  to  meet  there  for 
that  purpose,  and  suffered  and  caused  a  great 
number  of  idle  and  disorderly  persons  armed 
with  fire-arms  to  meet  in  the  highways  near  the 
inclosed  grounds,  discharging  fire-arms,  making 
a  great  noise,  by  which  the  king's  subjects  were 
disturbed  and  put  in  peril.  At  the  trial  it  was 
proved  that  the  defendant  had  converted  his 
premises,  which  were  situated  at  Bayswater,  near 
a  public  highway  there,  into  a  shooting  ground, 
where  persons  came  to  shoot  with  rifles  at  a 
target,  and  also  at  pigeons;  and  that  as  the 
pigeons  which  were  fir^  at  frequently  escaped, 
persons  collected  outside  of  the  ground  and  in 
the  neighbouring  fields  to  shoot  at  them  as  they 
strayed,  causing  a  great  noise  and  disturbance, 
and  doing  mischief  by  the  shot : — Held,  that  the 
evidence  supported  the  allegation,  that  the  de- 
fendant caused  such  persons  to  assemble,  dis- 
charging fire-arms,  inasmuch  as  their  doing  so 
was  a  probable  consequence  of  his  keeping  ground 
for  shooting  pigeons  in  ^uch  a  place.  Jf^x  v. 
Moorgj  3  B.  &  Ad.  184. 

Smoke.] — It  is  not  necessary  in  an  informa- 
tion under  the  Sanitary  Act,  1866,  s.  19  (re- 
pealed), to  shew  that  black  smoke  sent  forth 
from  a  chimney  is  injurious  to  health  as  well  as 
a  nuisance.     Oofkell  v.  Bayley,  30  L.  T.  516. 

The  Towns  Improvement  Clauses  Act,  10  &  11 
Vict,  c  34,  8. 108,  imposes  a  penalty  of  40^  upon 
any  one  so  negligently  using  a  furnace  as  not  to 
consume  the  smoke.  The  Birmingham  Improve- 
ment Act,  1851,  incorporated  this  section,  with 
a  proviso  that  the  magistrate  may  remit  the 
penalty  If  he  is  of  opinion  that  the  person  sum- 
moned has  consumed  the  smoke  as  for  as  pos- 
sible : — Held,  that  the  words  *'  as  far  as  possible  " 
are  not  to  be  understood  absolutely,  but  are  to 
be  construed  as  far  as  possible  consistently  with 
the  carrying  on  of  the  ordinary  trade  for  which 
the  furnace  is  used.  Cooper  v.  Wooley,  2  L.  R., 
Ex.  88  ;  36  L.  J.,  M.  C.  27 ;  15  L.  T.  639 ;  16 
W.  R.  450.    See  Cmmp  v.  Lambert ^  infra. 


Ordinary  Ohimney.J — ^The  entering  of 

smoke  discharged  from  the  defendant's  chimneys 
into  the  plaintiff's  house  amounted, [in  contempla- 
tion of  law,  to  a  nuisance ;  but  the  fact  of  all  build- 
ings erected  in  the  localjty  on  which  the  defen- 
dant's were,  being  declared  common  nuisances 
by  statute,  was  not,  per  se,  sufficient  to  entitle 
the  plaintiff  to  a  verdict  in  an  action,  in  which 
the  nuisance  complained  of  arose  from  the  smoke. 
Rich  V.  BaMerfield,  4  C.  B.  783  ;  2  C.  &  K.  267  ; 
16  L.  J.,  C.  P.  273  ;  11  Jur.  696. 

Making  fires  and  causing  smoke  to  issue  from 
a  chimney,  the  erection  of  the  chimney  itself 
not  being  a  nuisance,  but  only  the  use  made  of 
it,  is  not  a  ground  for  an  action  by  a  reversioner 
of  adjoining  premises,  although  his  tenants  have 
given  notice  to  quit  in  consequence,  and  the 
premises  would  seU  for  less  if  the  nuisance  was 
continued.  Simpton  v.  Savage^  1  C.  B.,  N.  S. 
347  ;  26  L.  J.,  C.  P.  50  ;  3  Jur.,  N.  S.  161. 


On  EiT«r.] — ^A  steam-vessel  not  carrying 


passengers,  but  employed  in  towing  ships  for 
hire  to  and  from  the  various  docks  on  the 
Thames,  for  the  most  part  between  London- 
bridge  and  the  Nore  Light,  but  occasionally 
going  eastward  of  the  Nore  Light  as  far  as  the 
Downs,  is  within  19  &  20  Vict.  c.  107,  s.  1,  when 
towing  a  ship  from  Limehouse  to  Blackwall. 
Walker  v.  EcaM,  2  El.  &  El.  356 ;  29  L.  J.. 
M.  C.  22  ;  6  Jur.,  N.  S.  71. 

Voxions  Vaponrt.]  —  Smoke  unaccompanied 
with  noise  or  with  noxious  vapour,  noise  alone, 
and  offensive  odours  alone,  although  not  in- 
jurious to  health,  may  severally  constitute 
a  nuisance.  The  material  question  in  all  such 
cases  is,  whether  the  annoyance  produced  is  such 
as  materially  to  interfere  with  the  ordinary  com- 
fort of  human  existence.  Crump  v.  Lambert^ 
3  L.  R.,  Eq.  409  ;  15  L.  T.  600  ;  15  W.  R.  417. 
Affirmed  on  appeal,  17  L.  T.  133. 

An  injunction  granted  to  restrain  the  issuing 
of  smoke  and  effluvia  from  a  factory  chimney, 
and  the  making  of  noise  in  the  factory, 
although  it  was  situated  in  a  manufacturing 
town  :  it  being  proved  that  such  smoke,  effluvia, 
and  noise,  were  a  material  addition  to  previously- 
existing  nuisances.    Ih. 

A  market  gardener,  whose  premises  adjoined 
those  of  a  gas  company,  brought  an  action 
against  the  company  for  the  injury  done  to  his 
crops,  by  reason  of  the  noxious  matter  issuing 
from  the  company's  works.  During  the  trial, 
the  judge  suggested  a  reference  to  an  arbitrator, 
who  was  to  determine  as  to  the  injury,  and  as  to 
what  should  be  done  between  the  parties.  The 
reference  having  taken  place,  the  arbitrator 
made  his  award  in  respect  of  the  damage  sus- 
tained up  to  the  date  of  the  award,  and  no  evi- 
dence having  been  adduced  before  him  as  to 
prospective  damage,  a  verdict  was  entered  up^ 
for  the  sum  awarded.  The  company  subse- 
quently increased  their  works  : — Held,  that  the 
market  gardener  was  entitled  to  a  perpetual  in- 
junction to  restrain  the  further  manuiacture  of 
the  gas  in  a  manner  injurious  to  his  crops,  the- 
award  of  the  arbitrator  being,  under  the  circum- 
stances, equivalent  to  the  verdict  of  a  jury. 
Broadhent  v.  Imperial  Oom  Company,  7  De  G., 
M.  &  a.  436  ;  26  L.  J.,  Ch.  276 ;  3  Jur.,  N.  S. 
221.    Affirmed  on  appeal,  7  H.  L.  Cas.  600. 

The  plaintiff,  the  owner  and  occupier  of  a 
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mansion  bouse  and  grounds  adjoining  a  railway 
and  sidings  on  which  was  a  shed  used  for  clean- 
ing the  engines,  complained  of  the  smoke  and 
noxious  vapour  from  a  large  number  of  engines 
stabled  at  the  sidings  and  shed,  arising  during  the 
process  of  lighting  the  engine  fires.  As  the  nuis- 
ance complained  of  was  not  abated,  the  plaintiff 
brought  an  action  for  an  injunction  to  restrain 
the  railway  company  from  causing  or  permitting 
smoke  or  vapour  to  issue  from  their  shed  and 
premises  so  as  to  occasion  a  nuisance  to  the 
plaintiff.  The  company  contended  that  the 
statute  authorized  them  to  commit  even  a  nuis- 
ance, provided  they  worked  their  line  properly, 
and  used  due  precautions,  and  that  the  use  of 
the  shed  and  sidings  for  cleaning  their  engines 
and  relighting  the  fires  was  a  necessary  aud  le^ti- 
mate  one,  and  incidental  to  the  reasonable  enjoy- 
ment of  their  statutory  powers,  and  that  the 
plaintiff  had  no  rights  as  against  them  : — Held, 
that  the  statute  had  not  deprived  the  plaintiff 
of  his  ordinary  rights,  and  did  not  authorize  the 
nuisance  complained  of ;  that  the  emission  of 
smoke  and  noxious  vapour  during  the  operations 
of  cleaning  the  engines  and  relighting  the  engine 
fires  was  not  a  necessary  evil  incident  to  the 
proper  working  of  the  line,  or  a  reasonable  user 
of  the  land  for  the  .purposes  of  the  railway 
within  the  scope  and  meaning  of  the  Railways 
Clauses  Act,  1845,  and  that  the  plaintiff  was 
entitled  to  the  relief  claimed,  with  costs.  Smith 
V.  Midland  Bailtoay  Company,  37  L.  T.  224  ;  25 
W.  R.  861. 

The  Shotts  Iron  Company  possess  valuable 
mining  leases  of  the  iron  ore  under  the  estate  of, 
inter  alia,  Penicuik,  under  the  condition,  not  to 
calcine  within  a  certain  area.  They  calcined 
beyond  this  area,  but  near  to  the  boundary  of 
the  lands  of  Glencorse.  The  calcining  was 
carried  on  in  open  bings  eight  feet  high.  The 
proprietor  of  Glencorse,  on  the  ground,  inter 
alia,  that  his  ornamental  plantations  were  being 
destroyed  by  the  fumes  from  the  bings,  raised 
an  action  concluding  for  interdict  against  the 
company  calcining  within  two  miles  of  his 
estate  : — Held,  that  the  Glencorse  plantations 
liad  been  injured  by  the  calcining,  and  that  the 
pursuer  was  entitled  to  interdict  to  prevent  the 
company  from  carrying  on  their  calcining  within 
one  mile  of  his  lands,  in  the  same  manner 
hitherto  pursued  by  them,  or  in  any  other 
manner  whereby  noxious  vapours  might  be  caused 
to  pass  over  the  pursuer's  lands,  or  any  part 
thereof,  to  the  damage  or  injury  of  his  planta- 
tions or  estate.  Shotfg  Iran  Company  v.  Inglis, 
7  App.  Cas.  518— H.  L.  (Sc). 

Blasting.] — A  railway  company  in  making  a 
cutting  through  rock,  at  a  short  distance  from 
a  private  dwelling-house,  conducted  its  opera- 
tions by  blasting,  and  pieces  of  stone  were 
hurled  on  to  the  buildings  and  into  the  garden. 
An  injunction  wa^  granted,  as  prayed.  Arnold 
V.  Pum^ss  Hallway,  22  W.  R.  613. 

A  person  was  engaged  in  blasting  a  stone 
quarry,  and,  by  using  an  excessive  charge  of 
powder,  caused  a  great  quantity  of  stones  to  fall 
upon  a  public  highway,  and  upon  houses  ad- 
jacent to  the  quarry  and  highway  : — Held,  that 
he  was  rightly  convicted  upon  an  indictment 
which  charged  him  with  a  nuisance  to  the  high- 
way. Itey.  v.  Mutters,  L.  &  C.  491  ;  34  L.  J., 
M.  C.  22  ;  11  Jur.,  N.  S.  144 ;  11  L.  T.  386  ;  13 
W.  R..100;  lOCox,  C.  C.  6. 
VOL,  V. 


Erection  of  Urinal.]— An  owner  of  a  public" 
house  erected  an  urinal  in  a  private  passage 
leading  out  of  the  street,  and  inclosed  it  between 
doors  which  he  kept  locked  every  night.  There 
was  a  space  between  the  line  of  area  railings  in 
the  street  and  the  urinal  door  nearest  to  the 
street,  which  space  he  shut  off  fi'om  the  street 
with  an  iron  gate  placed  flush  with  the  line  of 
railings.  This  gate  was  never  locked.  It  being 
proved  that  persons  habitually  used  the  space 
between  the  door  and  the  gate  in  such  a  manner 
as  to  cause  to  the  neighbours  a  nuisance,  which 
he  took  no  steps  to  prevent : — Held,  that  he  was 
responsible  for  such  user,  it  being  a  probable 
consequence  of  the  manner  in  which  he  had 
arranged  the  premises.  Chihnall  v.  Paul,  29  W. 
R.  536. 

Under  the  Metropolis  Local  Management  Act, 
18  &  19  Vict.  c.  120,  s.  88,  the  vestry  has  power 
to  provide  and  maintain  urinals  in  situations 
where  they  deem  such  accommodation  to  be 
required  :  —  Held,  by  Malins,  V.-C,  that  any 
question  whether  one  place  or  another  was  more 
fit  for  the  erection  of  an  urinal  must  be  left  to 
the  decision  of  the  vestry  ;  but  that  the  vestry 
would  be  controlled  by  the  court  if  they  acted 
in  an  unreasonable  manner  and  occasioned  a 
nuisance  to  the  owners  of  adjoining  property. 
But  held,  by  the  Court  of  Appeal,  that  as  the 
erection  of  an  urinal  was  not  necessarily  a 
nuisance,  the  provision  of  the  act  authorizing  the 
vestry  to  erect  urinals  did  not  empower  them  to 
erect  one  where  it  would  be  a  nuisance  to  the 
owners  of  adjoining  property,  there  being  no 
words  in  the  act  which  expressly  or  by  necessary 
implication  authorized  them  to  create  a  nuisance. 
Vernon  Y,  Vestry  of  St.  James,  WeHmiMter,  16 
Ch.  D.  449  ;  60  L.  J.,  Ch.  81  ;  44  L.  T.  229  ;  29 
W.  R.  222— C.  A. 

Eicape  of  Water.] — ^An  occupier  of  land  may 
maintain  an  action  against  any  one  who  allows 
filth  or  other  noxious  things  pro<luced  on  the 
latter's  land  to  interfere  with  the  reasonable 
enjoyment  of  his  land  by  the  former.  Hurdman 
V.  Korth'Eastern  Railway  Company.  3  C.  P.  D. 
168 ;  47  L.  J..  C.  P.  368  ;  38  L.  T.  339  ;  26  W.  R. 
489— C.  A. 

Therefore,  if  any  one  by  an  artificial  erection 
on  his  own  land  causes  water,  even  though  only 
arising  from  natural  rainfall,  to  pass  into  his 
neighbour's  land,  he  is  liable  to  an  action  at  the 
suit  of  the  person  so  injured.  This  is,  however, 
subject  to  the  principle  that  the  owner  of  land 
holds  his  right  to  its  enjoyment  subject  to  any 
annoyance  arising  from  the  natural  user  by  his 
neighbour  of  his  land,  as  in  the  case  of  an 
adjoining  mine  owner.    lb. 

A  person  who  for  his  own  purposes  brings  on 
his  land  and  collects  and  keeps  there  anything 
likely  to  do  mischief  if  it  escapes,  must  keep  it  in 
at  his  peril,  and,  if  he  does  not  do  so,  is  prim& 
facie  answerable  for  all  the  damage  which  is  the 
natural  consequence  of  its  escape,  however  careful 
he  may  have  been,  and  whatever  precautions  he 
mav  have  taken  to  prevent  the  damage.  Fletcher 
V.  Rylands,  1  L.  R.,  Ex.  265  ;  35  L.  J.,  Ex.  154  ; 
12  Jur.,  N.  S.  603  ;  14  W.  R.  799  ;  4  H.  &  C.  263 
—Ex.  Ch.  Aflarmed  in  Dom.  Proc.,  3  L.  R., 
H.  L.  Cas.  330 ;  37  L.  J.,  Ex.  161  ;  19  L.  T. 
220. 

See  also  eases  ante,  col.  705. 
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Escape  of  Sewage.^ — The  plaintiff  and  the 
defendant  were  Tespectively  occupiers  of  ad  joining 
houses.  An  old  drain  which  commenced  on  the 
defendant's  premises,  and  thence  passed  under 
and  reoeiyed  the  drainage  of  several  other  houses, 
turned  back  under  the  defendant's  house,  and 
thence  under  the  cellar  of  the  plaintiffs  house, 
and  ultimately  into  a  public  sewer.  The  part  of 
the  return  drain  which  passed  through  the  defen- 
dant's premises  being  decayed,  the  sewage  escaped 
and  flowing  into  the  plaintiff's  cellar  did  damage. 
The  defendant  was  unaware  of  the  existence  of 
this  return  drain,  and  consequently  of  its  want 
of  repair  : — Held,  that  the  defendant  was  liable 
for  the  damage  done  to  the  plaintiff :  for  that 
defendant's  duty  was  to  keep  the  sewage  which 
he  himself  was  bound  to  receive  from  passing 
from  his  own  premises  to  the  plaintiff's  premises 
otherwise  than  along  the  old  accustomed  channel, 
and  that  this  duty  was  independent  of  negligence 
on  his  part,  and  independent  of  his  knowledge 
or  ignorance  of  the  existence  of  the  drain. 
Humphries  v.  CousinSf  2  C.  P.  D.  239  ;  46  L.  J., 
C.  P.  438  ;  36  L.  T.  180  ;  25  W.  R.  371. 

Watat  dripping  firom  Roof.] — A  declaration 
stated  that  the  defendant,  being  possessed  of  a 
messuage  adjoining  a  garden  of  the  plaintiff, 
erected  a  cornice  upon  his  messuage,  projecting 
over  the  garden,  by  means  whereof  rain-water 
flowed  from  the  cornice  into  the  garden  and 
damaged  the  same,  and  the  plaintiff  was  incom- 
moded in  the  possession  and  enjoyment  of  his 
garden  : — Held,  that  the  erection  of  the  cornice 
was  a  nuisance  from  which  the  law  would  infer 
injury  to  the  plaintiff ;  and  that  he  was  entitled 
to  maintain  an  action  in  respect  thereof,  without 
proof  that  rain  had  fallen  between  the  period  of 
the  erection  of  the  cornice  and  the  commence- 
ment of  the  action.  Ihy  v.  Prenticej  1  C.  B. 
828  ;  14  L.  J.,  C.  P.  298  ;  9  Jur.  877. 

Obstraotion  to  View.]  —  The  erection  of  a 
building  will  not  be  restrained  because  it  injures 
the  plaintiff  by  obstructing  the  view  of  his  place 
of  business.  Butt  v.  Imperiul  Oas  Company^  2 
L.  R.,  Ch.  158. 

Sparks  firom  Engine.]  —  The  defendant  was 
possessed  of  a  traction  engine,  which  was  pro- 
pelled by  steam  power.  Whilst  it  was  being 
driven  by  the  defendant's  servants  along  a  high- 
way, some  sparks  escaping  from  it  set  Are  to  a 
stack  of  hay  of  the  plaintiff's  standing  on  a 
neighbouring  farm.  The  engine  was  constructed 
in  conformity  with  the  Locomotive  Acts,  1861, 
1865  ;  at  the  time  of  the  accident  it  was  being 
driven  at  a  proper  pace,  and  the  defendant's 
servants  were  guilty  of  no  negligence  in  the 
management  of  it : — Held,  that  the  defendant 
was  liable  to  compensate  the  plaintiffs  for  the 
injury  done  to  the  stack,  upon  the  ground,  that 
the  engine,  being  a  dangerous  machine,  an  action 
was  maintainable  at  common  law,  and  the  Loco- 
motive Acts  did  not  restrict  the  liability  of  the 
defendant.  Powell  v.  Fall  5  Q.  B.  D.  597  ;  49 
L.  J.,  Q.  B.  428  ;  43  L.  T.  562  —  C.  A.  See  Kex 
V.  Pease^  postj  col.  822,  and  cases  sub  tit. 
Railway. 

Overorowding  House.] — ^An  overcrowded  house, 
occupied  by  one  family,  is  a  nuisance  within  18 
&  19  Vict.  c.  121  (repealed),  and  Part  2  of  29  & 
30  Vict.  c.  90  (repealed),  which  by  s.  14  are  to  be 


construed  together,  and  justices  have  power  in 
such  a  case  to  make  an  order  under  18  &  19  Vict, 
c.  121,  s.  12,  notwithstanding  that  s.  29,  giving 
them  power  to  deal  with  overcrowded  dwellings, 
is  limited  to  cases  where  the  inhabitants  consist 
of  more  than  one  family.  Bye  Union  ( Chtardians) 
V.  Paine,  44  L.  J.,  M.  C.  148 ;  32  L.  T.  757  j  23 
W.  R.  692. 

2.  Materials  Dangebous  to  Life  and 

Property. 

Warehousing  Inflammable  Xatter.]  — An 
indictment  charging  that  a  person  "  unlawfully, 
knowingly,  and  wiSuUy  did  deposit  in  a  ware- 
house belonging  to  him,  near  to  divers  streets 
and  highways,  and  to  divers  dwelling-houses  of 
her  Majesty's  subjects,  divers  large  and  exces- 
sive quantities  of  a  dangerous,  ignitible  and 
explosive  fluid,  called  wood  naphtha,  and  did 
keep  in  the  warehouse,  and  near  to  the  streets, 
the  fluid  in  such  large,  excessive  and  dangerous 
quantities,  whereby  the  Queen's  subjects  passing 
along  were  in  great  danger  of  their  lives  and 
property,  and  were  kept  in  great  alarm  and 
terror,  ad  commune  nocumentum,"  discloses  an 
indictable  offence.  Beg.  v.  Lister,  Dears.  &  B. 
C.  C.  209 ;  26  L.  J.,  M.  C.  196  ;  3  Jur.,  N.  S. 
570. 

Upon  the  trial  of  such  an  indictment,  it  is  a 
question  of  fact  for  the  jury  whether  the  keeping 
and  depositing  or  the  manufacturing  of  such  sub- 
stances really  does  create  danger  to  life  and 
property  as  alleged,  and  the  liability  to  ignition 
ab  extra  may  properly  be  taken  into  their  con- 
sideration.   Ih, 

Where  persons  for  their  o\ni  convenience,  and 
in  order  to  dry  an  extremely  dangerous  and 
inflammable  material,  brought  it  in  large  quan- 
tities upon  property  in  a  denselj'-populated 
neighbourhood,  and  aft«r  protest  by  the  owner 
of  adjoining  valuable  property,  the  court,  at  his 
instance,  granted  an  interim  injunction  to 
restrain  them  from  permitting  the  material  to 
remain  upon  the  property,  and  from  bringing 
any  more  of  it  there,  he  undertaking  forthwith 
to  indict  them  for  the  nuisance,  and  to  abide  by 
any  order  as  to  damages.  Hephum  v.  Lordan, 
2  H.  &  M.  345  ;  34  L.  J.,  Ch.  293  ;  11  Jur.,  K.  S. 
132. 

Upon  appeal,  it  was  agreed  that  the  injunction 
should  be  dissolved,  the  parties  undertaking  not 
to  bring  in  any  more  jute,  without  prejudice  to 
any  question  in  the  suit.  S,  C  11  Jur.,  N.  S. 
254  ;  13  W.  R.  1004— L.  J. 

Petrolenm — Keeping  otherwise  than  for  Pri- 
vate Use.l — All  petroleum  proper,  whether  giving 
off  an  inflammable  vapour  at  under  100  degrees 
or  not,  is  within  the  Petroleum  Acts,  1862,  s.  1 
(repealed),  and  1868,  s.  3  (repealed)  ;  and  there- 
fore the  keeping  of  any  petroleum  proper,  other- 
wise than  for  private  use,  within  fifty  yards  of  a 
dwelling  or  storehouse,  without  a  licence,  is  pro- 
hibited by  the  Act  of  1868,  s.  4  (repealed). 
Jones  v.  Cooh,  6  L.  R.,  Q.  B.  505  ;  40  L.  J.,  M.  C. 
179  ;  24  L.  T.  806  ;  19  W.  R.  771. 


Statutory  Xode  of  Testing.] — B.  was 


charged  under  31  &  32  Vict.  c.  56,  s.  4  (repealed), 
for  keeping  and  exposing  for  sale  petroleum 
which  gave  off  an  inflammable  vapour  at  a 
temperature  of  less  than  100  degrees  of  Fahren- 
heit's thermometer.    At  the  hearing  of  the  com- 
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plaint  the  inspector  of  weights  and  measares 
proved  that  in  making  the  test  as  authorized 
under  ss.  6  and  8  and  the  schedule,  he  allowed 
the  thermometer  to  rest  on  the  bottom  of  the 
vessel  in  which  the  petroleum  was,  which  vessel 
was  two  inches  deep  and  filled  with  petroleum 
as  requirai  by  the  schedule,  and  the  thermometer 
was  therefore  inserted  to  the  depth  of  two  inches ; 
and  it  was  objected  on  behalf  of  B.,  that  the  test 
was  illegally  made,  as  the  schedule  says  that 
**  the  thermometer  shall  be  Inserted  in  the  oil  so 
that  the  bulb  (which  is  to  be  about  half  an  inch 
in  diameter)  shall  be  Immersed  about  an  inch 
and  a  half  beneath  the  surface."  The  inspector 
also  proved  that  he  had  used,  to  ascertain  the 
**  flashing  point,"  a  spirit  lamp  with  a  small 
wick  which  had  a  very  small  flame,  as  required 
by  the  schedule  ;  but  it  was  proved,  on  behalf 
of  B.,  that  wax  twine  was  the  means  used  by 
scientific  persons  for  making  the  test,  which  had 
a  still  smaller  flame.  The  justices  decided  that 
there  had  been  a  sufficient  compliance  with  the 
statute  on  both  points,  and  that  the  only  way  B. 
could  displace  tne  test  was  by  having  a  further 
test  made  by  a  public  analyst,  allowed  by  s.  6. 
This  he  refused,  and  the  justices  convicted  him  : 
— Held,  that  the  conviction  ought  not  to  be 
quashed,  as  it  was  a  question  of  fact  for  the 
justices,  whether  the  statutory  mode  of  testing 
the  character  of  the  petroleum  had  been  sub- 
stantially followed.  Jieek  v.  Stringer,  6  L.  R., 
Q.  B.  497  ;  40  L.  J.,  M.  C.  174  ;  26  L.  T.  122  ; 
19  W.  E.  1140. 

Firework! — Penalty  for  Keeping.] — A  person 
who  manufactures  and  keeps  fog-signals,  being 
tin  cases  filled  with  gunpowder  and  fitted  with 
nipples  and  percussion  caps,  upon  premises 
within  the  distances  specified  by  23  &  24  Vict. 
c.  139,  s.  6,  and  for  which  premises  he  has  not  a 
licence  under  s,  11,  is  liable  to  the  penalty 
imposed  by  s.  7.  JSlus  v.  LilleUj  3  B.  &  S.  128  ; 
32  L.  J.,  M.  C.  3  ;  9  Jur.,  N.  S.  410  ;  7  L.  T.  319. 

Fog-signals  are  within  the  term  fireworks.  lb. 


Damages.] — ^A.  made  fireworks,  and  kept 


them  for  sale  in  a  house  situate  in  a  public 
street.  In  his  absence,  by  negligence  or  accident, 
a  fire  took  place  among  the  materials  of  the 
fireworks,  Mmich  set  light  to  a  rocket,  aud 
caused  it  to  fiy  across  the  street  and  set  fire  to  a 
house  in  which  a  person  was,  who  was  burnt  to 
death  : — Held,  that  as  the  death  was  not  caused 
alone  by  the  illegal  act  of  A.  in  keeping  the  fire- 
works, but  by  the  superadded  act  of  some  one 
else  in  setting  them  on  fire,  the  illegal  keeping 
the  fireworks  was  too  remotely  the  cause  of  the 
death  to  render  A.  amenable  to  a  charge  of  man- 
slaughter. Jleg,  V.  Bemu'ttj  Bell,  C.  C.  1 ;  28 
L.  J.,  M.  C.  27 ;  4  Jur.,  N.  S.  1088. 

—  Permitting  Use  of.] — A  schoolmaster  who 
permits  an  infant  pupil  under  his  care  to  make 
use  of  fireworks,  is  responsible  in  an  action  for 
the  mischief  which  ensues.  King  v.  IfWd,  1 
Stark.  421. 

^  Illegal  Sale — Contract.] — In  an  action 


for  goods  sold  and  delivered,  the  witnesses  for 
the  plaintiff  proved  a  sale  and  delivery  of  fire- 
works to  the  defendant ; — Held,  that  the  defen- 
dant, under  the  plea  of  never  indebted,  could 
not  object  that  the  sale  of  the  fireworks  was 
iUegal  under  9  &  10  Will.  3,  c.  7,  but  he  should 


have  pleaded  specially  the  illegality.  Fenwick 
V.  Laycock,  1  G.  &  D.  27  ;  1  Q.  B.  414, 

Ounpowder— Xaanfaotare  and  Storing.] — The 

exception  in  12  Geo.  3,  c.  61,  s.  11,  of  mills  then 
used  for  making  gunpowder,  did  not  apply  to 
the  limits  first  mentioned  in  that  clause,  but 
only  "  to  the  other  parts  of  Great  Britain  "  not 
within  those  limits ;  and  therefore  an  informa- 
tion charging  the  keeping  more  than  the  allowed 
quantity  of  gunpowder  within  the  specified 
limits  need  not  negative  this  exception  ;  and  to 
negative  the  exception  was  impertinent ;  and 
where  it  related  only  to  another  part  of  Great 
Britain  within  which  the  gunpowder  was  not 
kept,  was  repugnant  and  contradictory.  Rex  v. 
Matters,  1  B.  &  A.  362.  "" 

A  gun  and  pistol  manufacturer  and  a  dealer 
in  cartridges,  which  he  retailed  to  customers, 
but  not  otherwise  a  manufacturer  of  the  articles 
specified  in  the  Gunpowder  Act  (23  &  24  Vict 
c.  139),  s.  6  (repealed),  kept  on  his  premises 
without  a  licence,  50,400  loaded  cartridges, 
which  he  had  purchased  from  a  manufacturer, 
and  which  severally  contained  small  quantities 
of  gunpowder,  varying  from  six  to  nineteen 
grains  each,  and  in  the  whole  containiug  up- 
wards of  fifty  pounds : — Held,  that  he  was  not 
liable  to  be  convicted  under  s.  6,  which  applied 
only  to  the  keeping  in  connection  witn  the 
manufacture  of  ammimition,  and  not  to  the  case 
of  a  mere  dealer  purchasing  ammunition  from 
the  manufacturer.  Wehley  v.  Woolleyj  7  L.  R., 
Q.  B.  61 ;  41  L.  J.,  M.  0.  38  ;  25  L.  T.  629. 

Gunpowder  manufacturers,  who  keep  gun- 
powder in  a  store  magazine  without  having 
provided  lightning  conductors  under  23  &  24 
Vict.  c.  139,  8.  2  (repealed),  cannot  be  proceeded 
against  under  s.  4  lor  keeping  gunpowder  con- 
trary to  the  provisions  oi  the  act.  Elliott  v. 
Majendie,  7  L.  R.,  Q.  B.  429 ;  41  L.  J.,  M.  C.  147 ; 
26  L.  T.  504  ;  20  W.  R.  721. 

Forfeiture.] — ^Two  justices  might  proceed, 

under  12  Geo.  3,  c.  61,  s.  18,  to  adjudge  a 
forfeiture  of  gunpowder,  unlawfully  conveyed, 
to  the  person  seizing  the  same ;  but  the  con- 
viction must  shew  that  the  person  to  whom  it 
was  adjudged  was  the  person  who  seized ;  its 
being  adjudged  to  "  T.  G.,  the  person  who  seized 
the  same,"  without  more,  was  Insufficient.  Hex 
r.  Smith,  b  M.  &S.  133. 

Possesiion,  what  is.] — Where   several 

packi^cs  of  gunpowder,  amounting  in  the  whole 
to  300  lbs.  weight,  were  sent  by  different  persons 
to  a  warehouse  in  the  metropolis  belonging  to 
a  carrier  and  licensed  carman,  an  a  temporary 
halting  place  in  their  transit,  until  they  should 
afterwards  be  forwarded  by  country  carriers  to 
their  several  destinations : — Held,  not  an  un- 
lawful having  or  keeping  of  gunpowder  within 
12  Geo.  3,  c.  61,  s.  11.  Biggs  v.  MitcheU,  2  B.  & 
S.  523  ;  31  L.  J.,  M.  C.  163  ;  8  Jur.,  N.  S.  817  ; 
6  L.  T.  242  ;  10  W.  R.  559. 


Carriage  (if]— See  Oabriebs. 


Illegal   Use   and   Smployment] — Seo 

Cbimikal  Law. 

Inflictiiig  Perg02ial  Injnries  by.]— ^Sctf 

Cbihinal  Law. 
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Izgnring  Property  hy,]—Si'e  Criminal 


3.  Spbing  Guns  and  other  Engines. 

Liability  for.]— Before  24  &  25  Vict.  c.  100,  s.  31, 
a  trespasser,  having  knowledge  that  there  were 
spring-guns  in  a  wo<S,  although  he  might  be  ignor- 
ant of  the  particular  spots  where  they  were  placed, 
could  not  maintain  an  action  for  an  injury  re- 
ceived in  consequence  of  his  accidentally  treading 
on  a  latent  wire  communicating  with  a  gun,  and 
thereby  letting  it  off.  Ilott  v.  Wilkes,  3  B.  &  A. 
304. 

Where  a  defendant,  for  the  protection  of  his 
property,  some  of  which  had  been  stolen,  set  a 
spring-gun,  without  notice,  in  a  garden  com- 
pletely walled  round,  and  at  a  distance  from  his 
house,  and  the  plaintiff,  who  had  climbed  over 
the  wall  in  pursuit  of  a  strayed  fowl,  was  shot : 
— Held,  that  an  action  was  maintainable,  and 
the  defendant  liable  in  damages.  Bh'd  v.  Hol- 
brooJty  4  Bing.  628  ;  1  M.  &  P.  607  ;  S.  P.,  Jay  v. 
Whitfield,  3  B.  &  A.  308,  c  ;  4  Bing.  644,  c. 

The  plaintiff  entered  the  defendant's  garden 
at  night  and  without  his  permission  to  search  for 
a  stray  fowl,  and,  whilst  looking  closely  into  some 
bushes,  he  came  in  contact  with  a  wire  which 
caused  something  to  explode  vrith  a  loud  noise, 
knocking  him  down,  and  slightly  injuring  his 
face  and  eyes  : — Held,  that  the  defendant  was 
not  liable  for  this  injury  at  common  law,  nor,  in 
the  absence  of  evidence  that  it  was  caused  by 
a  spring-gun  or  other  engine  calculated  to  inflict 
grievous  bodily  harm,  under  7  &  8  Geo.  4,  c.  18, 
s.  1.     Wootton  V.  Dawkins,  2  C.  B.,  N.  S.  412. 

A  declaration  alleged,  that  the  defendant 
wrongfully  and  unlawfully  set  and  concealed  a 
dog-spear,  being  an  engine  calculated  to  do 
grievous  bodily  harm  as  well  to  the  subjects  of 
the  Queen  as  to  their  dogs  happening  to  run  upon 
the  same,  among  the  bushes,  near  a  public  foot- 
way running  through  a  close  of  the  defendant's, 
by  means  whereof  a  dog  of  the  plaintiff's,  with 
which  he  was  going  on  foot  along  the  footway, 
and  which,  by  reason  of  a  rabbit  having  crossed 
the  footway  in  his  view,  had,  against  the  will  of 
and  unavoidably  by  the  plaintiif,  begun  to  pur- 
sue, and  was  in  pursuit  of  the  rabbit,  ran  upon 
the  dog-spear  and  was  wounded.  A  plea,  that 
the  defendant  set  and  concealed  the  engine  for 
the  purpose  of  preserving  his  game,  and  of  dis- 
abling and  killing  dogs  that  might  come  upon 
his  close,  lest  they  should  pursue  and  destroy  the 
game,  whereof  the  plaintiff  had  notice,  is  a  good 
answer,  even  without  the  allegation  of  notice. 
Jordin  v.  Oruvip,  8  M.  &  W.  782  ;  5  Jur.  1113. 

If  a  man  places  dangerous  traps  baited  with 
flesh  in  his  own  ground,  so  near  to  a  highway,  or 
to  the  premises  of  another,  that  dogs  passing 
along  the  highway,  or  kept  in  his  neighbour's 
premises,  must  probably  be  attracted  by  their 
instinct  into  the  trap,  and  in  consequence  of 
such  act  his  neighbour's  dogs  are  so  attracted 
and  thereby  injured,  an  action  on  the  case  lies. 
Towfisetid  V.  Wathen,  9  East.  277. 

Quaere,  whether  a  person  is  authorized  in  fixing 
dog-spears  in  his  woods,  or  whether  he  is  answer- 
able in  an  action  for  an  injury  done  to  a  dog. 
Deaiie  v.  Clayton,  2  Marsh.  577  ;  1  Moore,  203  ;  7 
Taunt.  489.    And  see  Sears  v.  Lyon,  2  Stark.  317. 

4.  On  Highways. 
Repairs  by  Private  Person.]— It  is  an  indict- 


able nuisance  to  obstruct  or  to  employ  others  to 
obstruct  a  public  highway  or  a  footway,  by  plac- 
ing earth  and  bricks  thereon,  taking  up  the  pave- 
ment and  opening  trenches  for  the  purpose  of 
laying  down  service  pipes  for  the  supply  of  gas 
from  public  mains  to  private  houses,  unless  those 
who  do  or  authorize  such  acts  have  parliamentary 
powers  for  the  purpose.  Such  acts  cannot  be 
justified  by  the  occupiers  of  the  houses  as  an 
exercise  of  the  right  of  every  householder  to 
make  such  a  temporary  obstruction  of  a  highway 
or  a  footway  as  may  be  necessarily  incident  to 
the  enjoyment  of  his  property.  Beg.  v.  Longton 
Gas  Company,  2  El.  &  El.  651  ;  8  Cox,  C.  C. 
317  ;  29  L.  J.,  M.  C.  118  ;  6  Jur.,  N.  S.  601. 

Unfenoed  Quarry.] — Two  highways  led  across 
a  waste ;  in  the  waste,  and  near  to  each  of  the 
highways  there  was  a  quarry,  unfenced  and  un- 
guarded ;  a  person  crossing  from  one  highway 
to  the  other  in  the  dark,  fell  into  the  quarry,  and 
was  injured  : — Held,  that  no  action  lay  against 
the  owner  of  the  quarry,  without  shewing  that 
the  quarry  was  so  near  the  highway  as  to  be  a 
public  nuisance.  Hownsell  v.  Smith,  7  C.  B.,  N. 
S.  731 ;  29  L.  J.,  C.  P.  203  ;  6  Jur.,  N.  S.  897  ; 
8  W.  R.  277.     See  also  NEGLIGENCE. 

Improper  User.] — A  waggoner,  occupying  one 
side  of  a  street  in  a  city,  before  his  warehouses, 
in  loading  and  unloading  his  waggons,  for  several 
hours  at  a  time  both  day  and  night,  and  having 
one  waggon  at  least  usually  standing  before  his 
warehouses,  so  that  no  carriage  could  pass  on 
that  side  of  the  street,  and  sometimes  even  foot- 
passengers  were  incommoded  by  cumbrous  goods 
lying  on  the  ground,  on  the  same  side,  ready  for 
loading,  is  indictable  for  a  public  nuisance  ; 
though  there  was  room  for  two  carriages  to  pass 
on  the  opposite  side  of  the  street.  Rex  v.  Mtis- 
sell,  6  East,  427 ;  2  Smith,  424. 

An  indictment  lies  for  keeping  stage-coaches 
in  the  street  beyond  a  reasonable  time  necessary 
for  loading  and  unloading.  Rex  v.  Cross,  3 
Camp.  224. 

An  indictment  lies  for  sawing  timber  in  the 
public  street,  though  solely  done  for  the  purpose 
of  enabling  the  defendant  to  get  it  into  his  yard. 
Rex  V.  Jo7ies,  3  Camp.  230. 

An  indictment  lies  for  setting  a  person  in  the 
footway  of  the  public  streets  in  London,  to 
deliver  out  printed  bills  of  the  defendant's  oc- 
cupation, whereby  the  footway  was  greatly 
obstructed.    Rex  v.  Sarmon,  1  Burr.  516. 

An  indictment  does  not  lie  for  obstructing  a 
highway  by  the  holding  of  a  fair  or  a  market,  if 
there  has  been  an  uninterrupted  custom  for 
twenty  years.  Rex  v.  Smith,  4  Esp.  109.  See 
Rex  V.  Canfield,  6  Esp.  136. 

Causing  Crowd  to  Collect  ]— If  a  party,  having 
a  house  in  a  street,  exhibits  efligies  at  his  win- 
dows, and  thereby  attracts  a  crowd  to  look  at 
them,  which  causes  the  footway  to  be  obstructed, 
so  that  the  public  cannot  pass  as  they  ought  to 
do  ;  this  is  an  indictable  nuisance,  and  it  is  not 
at  all  essential  that  the  effigies  should  be  libellous. 
Rex  V.  Carlile,  6  C.  &  P.  637. 

The  collection  of  a  crowd  of  noisy  and  dis- 
orderly persons  outside  grounds  in  which  an 
entertainment  with  music  and  fireworks  is  being 
given,  though  all  disorderly  persons  have  been 
excluded  from  the  grounds,  and  the  proceedings 
within  are  conductwi  in  an  orderly  manner,  may 
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be  restrained  by  injunction.  Walker  y.  Brewster ^ 
5  L.  R.,  Eq.  25  ;  37  L.  J.,  Ch.  33  ;  17  L.  T.  135  ; 
16  W.  R.  59. 

Buildings  and  Fenoes  beyond  Presoribed  Line.] 

— Where  a  statute  prohibits  the  erection  oi 
buildings  within  ten  feet  of  a  road,  and  directs 
that  the  footpaths  shall  be  deemed  part  of  the 
road,  a  building  erected  within  ten  feet  of  the 
footpath  is  within  the  prohibition.  Hex  v.  Gre- 
garv,  2  N.  &  M.  478  ;  5  B.  &  Ad.  556. 

Where  a  statute  enacts,  that  the  erection  of  a 
bnilding  within  certain  limits  shall  be  deemed 
"  a  common  nuisance,*'  and  also  gives  a  sum- 
mary remedy  by  proceedings  before  magistrates, 
the  oflfender  may  be  indicted  for  the  nuisance.  lb, 

A  chapel  was  built  encroaching  on  a  highway. 
On  an  mdictment  against  the  owner  of  the 
chapel  for  obstructing  the  highway,  the  jury 
found  the  chapel  was  partly  built  on  the  high- 
way, but  that  there  was  no  appreciable  obstruc- 
tion to  the  highway.  The  judge  thereupon 
directed  a  verdict  of  not  guilty  : — Held,  that  the 
direction  was  right.  Meg,  v.  Lepille  or  Lepitie^ 
15  L.  T.  158  ;  15  W.  R.  45. 

The  omission  to  enter  a  consent  verbally  given 
by  their  clerk,  and  afterwards  ratified  by  the 
trustees  of  a  public  highway,  to  a  private  person, 
to  bring  forward  a  fence  on  to  the  highway,  so 
as  to  straighten  the  road,  does  not  render  the  act 
done  under  such  consent  unlawful,  and  such 
private  person  cannot  af teirwards  be  indicted  for 
encroaching  on  the  public  highway  in  respect 
of  the  act  so  done.  B.eg.  v.  Burrell,  10  Cox, 
C.  C.  462 ;  16  L.  T.  572  ;  15  W.  R.  879. 

If,  after  a  highway  exists,  anything  is  newly 
made  so  near  to  it  as  to  be  dangerous  to  those 
using  it,  this  will  be  unlawful  and  a  nuisance. 
FUher  V.  Protose,  2  B.  &  S.  770  ;  31  L.  J.,  Q.  B. 
212 ;  8  Jur.,  N.  S.  1208  ;  6  L.  T.  711. 

If  an  ancient  erection,  as  a  house,  is  suffered  to 
become  ruinous,  so  as  to  be  dangerouS|  this  is 
also  a  nuisance.    Ih 

Presumption  of  Dedication.] — But  where' an 
erection  or  an  excavation,  not  otherwise  unlaw- 
ful, exists  at  the  time  the  highway  is  dedicated, 
the  dedication  is  made  to  the  public  and  accepted 
by  the  public,  subject  to  the  inconvenience.   lb, 

M.  was  convicted  under  5  &  6  Will.  4,  c,  50, 
s.  72,  for  destroying  and  injuring  the  surface  of 
a  highway,  by  ploughing  it  up.  It  appeared 
that  a  footway  ran  through  a  field  of  which  the 
defendant  was  occupier.  There  was  no  evidence 
of  the  existence  of  this  footpath  before  living 
memory,  and  no  evidence  of  any  limited  dedica- 
tion of  the  way  to  the  public.  It  was  proved, 
however,  that  within  living  memory  it  had  been 
used  as  a  footway  by  the  public,  and  that  M. 
and  the  previous  occupiers  had,  during  all  that 
time,  ploughed  it  up  in  the  manner  complained 
of : — Held,  that  the  conviction  was  wrong,  for 
the  proper  inference  from  the  facts  was,  that  the 
existence  of  the  right  of  ploughing  up  the  path 
had  been  coeval  with  the  user  of  the  way  by  the 
public,  and  the  way  must  therefore  be  considered 
as  having  been  dedicated  to  and  accepted  by  the 
public,  subject  to  the  inconvenience  ofi  being 
occasionally  ploughed  up,  and  there  was  no  legal 
objection  to  such  a  limited  dedication  of  a  way. 
Mercer  v.  Woodgatej  5  L.  R.,  Q.  B.  26  ;  37  L.  J., 
M.  C.  21;  18W.  R.  116. 

Indictment  for  obstructing  a  highway.  On 
the  trial  it  appeared  that  the  highway  had  been 


laid  out  as  a  projected  street  in  1827,  and  dc 
facto  used  as  a  highway  till  1836,  when  the 
defendants  began  to  obstruct  it,  and  finally  in- 
closed a  portion  of  the  road.  The  owners  of  the 
greater  part  of  the  soil  brought  ejectment,  and 
had  agreed  to  open  the  ro^  ;  but  finally,  in 
1853,  broke  off  the  negotiations,  assigning  as 
their  reason  that  they  had,  siuce  the  negotiations 
commenced,  acquired  the  fee  of  another  part  of 
the  road.  On  the  spot  of  which  the  defendants 
thus  claimed  the  fee  was  the  obstruction,  the 
subject  of  the  indictment.  Evidence  was  given 
that  the  spot  on  which  the  obstruction  now  was 
made  had'  been  part  of  an  estate  settled  in  strict 
settlement  in  1823  on  a  tenant  for  life,  with 
power  to  grant  building  leases,  and  for  the 
trustees  of  the  settlement  to  sell  with  the  consent 
of  the  tenant  for  life.  The  first  tenant  in  tail 
was  still  at  the  time  of  the  trial  an  infant.  The 
tenant  for  life  being  called  as  a  witness,  said 
that  in  1828  the  whole  of  this  property  had  been 
sold  by  his  trustees,  and  he  had  had  nothing  to 
do  with  it  since.  The  judge  left  it  to  the  jury  to 
say  whether  they  would  infer  a  dedication  in 
1 829  from  whoever  was  the  owner  of  the  fee,  and 
they  gave  a  verdict  for  the  crown : — Held,  a 
proper  direction,  for  open  user  as  of  right  by  the 
public  raises  a  presumptive  inference  of  dedica- 
tion requiring  to  be  rebutted ;  and  the  statement 
of  the  defendants,  that  they  acquired  the  fee  in 
1853,  coupled  with  the  evidence  of  the  tenant  for 
life,  that  he  had  not  had  anything  to  do  with  it 
since  1828,  was  evidence  that  the  fee  was  in  1829 
not  subject  to  the  settlement,  so  that  there  was 
nothing  to  rebut  the  prim4  facie  inference  of 
dedication  in  1829,  arising  from  the  public  user 
as  of  right  in  that  year.  Reg,  v.  Petrie^  4  El.  & 
Bl.  737  ;  3  C.  L.  R.  829  ;  24  L.  J.,  Q.  B.  167  ;  1 
Jur.,  N.  S.  752. 

In  an  action  for  an  injury  to  the  wife  of  the 
plaintiff  through  the  negligence  of  the  defen- 
dant, in  leaving  a  vault  or  a  cellar  open  on  his 
own  premises  unf enced,  whereby  she  fell  in  and 
was  injured,  the  evidence  was  that  persons  were 
in  the  habit  of  going  across  the  spot  where  the 
vault  was,  for  the  purpose  of  making  a  short  cut 
from  a  street  to  the  main  road  by  avoiding  an 
angle ;  but  that  the  owner  of  the  premises, 
as  often  as  he  saw  them,  turned  them  back  : — 
Held,  no  evidence  of  a  public  way.  St<me  v. 
Jackson,  16  0.  B.  199. 

In  Bnilding  Bridges.] — ^A  bridge  built  in  a 
public  way,  without  public  utility,  is  indict- 
able as  a  nuisance,  and  so  it  is  if  built  colour- 
ably  in  an  imperfect  or  an  inconvenient  manner, 
with  a  view  to  throw  the  onus  of  rebuilding  or 
repairing  it  immediately  on  the  county.  Rex  v. 
Yorkshire,  W.  R,  (Justices^  2  East,  342.  And 
see  Rex  v.  Glamorgan,  2  East,  356,  n. 

Water  Dripping  from  Bridge  on  Boad.] 


—By  18  &  19  Vict.  c.  121,  s.  8  (repealed),  the 
word  "  nuisances"  shall  include  any  premises  in 
such  a  state  as  to  be  a  nuisance  or  injurious  to 
health.  A  railway  company  was  the  owner  of  a 
railway  bridge  over  a  highway.  The  rain-water 
collectJed  on  the  bridge,  and^'running  through  the 
planks,  dripped  on  to  the  highway  and  on  per- 
sons using  the  highway.  The  company  was 
summoned,  under  s.  12,  for  allowing  a  nuisance 
to  exist  on  their  premises,  and  the  justices 
ordered  its  abatement : — Held,  that  .the  act, 
being  a  sanitary  act,  applied  only  to  such  nuis- 
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anccs  as  were  injurious  to  health ;  and  that  as 
the  nuisance  complained  of  was  not  injurious  to 
health,  the  justices  were  wrong  in  ordering  its 
abatement.  Great  Western  Railway  Company 
V.  BisTu>p,  7  L.  R.,  Q.  B.  550 ;  41  L.  J.,  M.  C. 
120 ;  26  L.  T.  906  ;  20  W.  R.  969. 

Bailways.] — ^A  railway  company  was  em- 
powered by  statute  to  divert  the  course  of  roads, 
and  raise,  sink  or  deepen  them.  By  a  separate 
section  it  was  enacted,  that  where  in  exercise  of 
their  power  it  should  be  found  necessary  to  raise, 
sink  or  deepen  a  road,  so  as  to  make  it  impassable 
or  inconvenient,  the  company  should,  before  any 
such  act,  cause  a  sufficient  road  to  be  set  out  as 
convenient  as  the  road  cut  through,  or  as  near 
thereto  as  might  be.  The  company  having  en- 
croached on  an  old  road  without  making  a  new 
one : — Held,  indictable  for  a  nuisance,  and  that  it 
was  no  answer  thereto  that  the  state  of  the  earth 
rendered  it  impracticable  to  make  a  new  road. 
Rtg.  V.  Scott,  2  G.  &  D.  729 ;  3  Q.  B.  643 ;  3 
Railw.  Cas.  187  ;  6  Jur.  1084. 

A  proprietor  of  a  colliery  made  a  railroad  from 
it  to  a  sea-{k)rt  town.  The  railroad  was  400 
yards  long,  and  was  laid  upon  a  turnpike  road, 
which  it  narrowed  so  far  that  in  some  places 
there  was  not  a  clear  space  for  two  carriages  to 
pass.  He  allowed  the  public  to  use  his  raUioad, 
paying  a  toll : — Held,  that  the  facility  thereby 
given  to  the  general  traffic  with  the  sea-port, 
and  particularly  to  the  conveyance  of  coals 
thither,  was  not  such  a  convenience  as  justified 
the  obstruction  of  the  highway,  Bex  v.  MorrU, 
1  B.  &  Ad.  441. 

Tramways.]  —  By  an  act  of  parliament  an 
ancient  highway  running  over  land,  the  property 
of  S.,  was  made  turnpike  on  each  side  of  the 
road.  After  the  act,  collieries  were  worked  by 
S.,  and  he  had  from  time  to  time  made  railways 
and  tramroads  across  the  highway  for  the  con- 
veyance of  the  coals  to  and  from  the  collieries, 
and  to  an  adjoining  navigable  river.  Subse- 
quently a  new  turnpike  act  passed  for  repairing 
the  same  highway.  After  the  passing  of  this 
act,  S.  continued  one  of  the  former  tramroads 
and  made  new  rail  and  tramroads  across  the 
highway  for  the  same  purpose  as  before.  By 
a  clause  in  this  act,  a  penalty  recoverable 
on  summary  conviction  was  imposed  on  any 
person  who  should  make  a  rail  or  tramroad 
upon  or  across  the  turnpike  road  without  the 
consent  of  the  trustees  or  legal  authority,  or 
should  continue  such  rail  or  tramroad  after  such 
consent  should  be  withdrawn.  On  an  indict- 
ment against  S.  for  a  nuisance  in  making  and 
continuing  one  of  his  railroads  after  the  passing 
of  the  last-mentioned  act : — Held,  that  such 
making  and  continuing  were  an  indictable 
nuisance,  and  that  no  inference  to  the  contrary 
could  be  drawn  from  the  facts  of  the  case,  or 
the  words  of  the  last  act.  B^g.  v.  Charleficorth, 
16  Q.  B.  1012  ;  3  Cox,  C.  C.  174. 

Telegraph  Postf.]— A  permanent  obstruction, 
such  as  the  posts  of  a  telegraph,  erected  on 
a  highway  and  placed  there  without  lawful 
authority,  whereby  the  way  is  rendered  less 
commodious  to  the  public  than  before,  is  an 
unlawful  act,  and  amounts  to  a  nuisance  ;  and 
the  circumstance  that  the  posts  were  not  placed 
upon  the  repaired  and  metalled  part  of  the  high- 
way, nor  upon  an  artificially-formed  footpath. 


but  on  the  waste  on  each  side  of  the  way,  makes 
no  difference,  even  though  a  jury  might  be  of 
opinion  that  a  sufficient  space  for  the  public  use 
remained  unobstructed.  Beg.  v.  United  King- 
dam  Telegraph  Company,  3  F.  &  F.  732  ;  9  Cox, 
C.  C.  174  ;  31  L.  J.,  M.  C.  166  ;  8  Jur.,  N.  S. 
1153  ;  6  L.  T.  378  ;  10  W.  R.  638. 

II.  PRESCRIPTION  AND  ACQUIESCENCE. 

Acquieicenoe.] — When  a  trifling  trespass  or 
an  interference  with  an  ancient  right  has  been 
submitted  to  for  six  years,  the  court  will  not 
exercise  its  jurisdiction,  but  will  leave  the  plain- 
tiffs to  their  rights  at  law.  Gaunt  v.  Fynney, 
8  L.  R.,  Ch.  8  ;  42  L.  J.,  Ch.  122  ;  27  L.  T.  569  ; 
21  W.  R,  129. 

Noise  caused  by  machinery  having  been  ac- 
quiesced in  for  more  than  five  years,  the  court 
refused  to  grant  an  injunction  on  the  ground  of 
increase  evidenced  only  by  the  sense  of  hearing, 
it  being  proved  on  the  other  side  that  no  new 
machinery  or  change  in  the  manner  of  working 
had  been  introduced.    Ih. 

Semble,  that  the  fact  that  noise  and  vibration 
from  machinery  have  never  been  complained  of 
for  more  than  twenty  years,  docs  not  deprive  a 
neighbour  of  his  right  to  prevent  any  increased 
noise,  even  though  such  increase  is  slight.  Heather 
V.  Pardon,  37  L.  T.  393. 

A  nuisance  arising  from  noxious  effluvia  and 
noise,  although  shewn  to  have  existed  to  a  certain 
extent  for  upwards  of  six  years,  was  restrained. 
GullicU  V.  Tremlett,  20  W.  R.  358. 

In  an  action  for  a  nuisance  in  carrying  on  the 
business  of  a  tallow-chandler,  in  a  messuage  ad- 
joining the  messuage  of  the  plaintiff,  it  is  no  plea 
that  the  defendant  was  possessed  of  his  messuage, 
and  the  business  was  carried  on  there  three 
years  before  the  plaintiff  became  possessed  of  svnd 
occupied  the  adjoining  messuage.  Bliss  v.  Hall, 
4  Ring.  N.  C.  183  ;  6  Scott,  500  ;  6  D.  P.  C.  442  ; 
1  Arn.  19  ;  2  Jur.  110. 

.  A  man  carrying  on  a  noxious  business  in  a 
place  where  it  has  been  long  established  is  indict- 
able for  a  nuisance,  if  the  mischief  is  increased 
by  the  manner  or  extent  of  carrying  it  on ;  but 
if  the  business  is  increased,  but  with  no  addi- 
tional mischief  by  reason  of  a  better  mode  of 
carrying  on  the  business,  it  is  otherwise.  Bex  v. 
Watts,  M.  &  M.  281. 

An  acquiescence  for  fifty  years  by  the  neigh- 
bourhootl  will  prevent  an  indictment  for  con- 
tinuing a  noxious  trade.  Bvr  v.  Neville,  Peake, 
93.    See  Welch  v.  Hornby,  7  East,  199. 

So,  for  setting  up  a  noxious  manufactory  in  a 
neighbourhood  in  which  other  offensive  trades 
have  long  been  borne  with  ;  unless  the  incon- 
venience to  the  public  is  greatly  increased.  Be^ 
V.  Neville,  Peake,  91. 

Obstmotioii  to  Boad.J — Where  on  the  trial  of 
an  indictment  for  drivmg  a  carriage  along,  and 
thereby  obstructing,  a  public  footway  through  a 
narrow  lane,  the  question  was,  whether  the 
defendant's  private  right  of  carriage-way,  pre- 
ceding the  public  user  and  inconsistent  there- 
with, had  been  released  or  abandoned,  and  the 
jury  was  directed,  that  no  interruption  by  the 
public  for  a  less  period  than  twenty  years  could 
destroy  the  private  right,  a  new  trial,  for  mis- 
direction, was  granted,  after  verdict  for  the 
defendant.  Beg,  v.  Chorley,  12  Q.  B.  615 ;  3 
Cox,  C.  C.  262. 
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In  snch  a  case  (no  actual  interraption  for 
twenty  years  being  proved),  it  is  not  so  much 
the  duration  of  the  cesser  to  use  the  private  ease- 
ment, as  the  nature  of  the  act  done  by  the 
grantee  of  such  easement,  or  of  the  adverse  act 
acquiesced  in  by  him,  and  the  intention  in  him, 
which  either  the  one  or  the  other  indicates, 
that  is  material  for  the  consideration  of  the 
jury.   lb. 

Preioription.] — ^A  declaration  stated  that  the 
plaintiff  was  possessed  of  a  term  of  years  in  a 
messuage  and  that  he  was  disturbed  in  its  enjoy- 
ment by  a  nuisance.  The  defendants  pleaded 
that  they  were  possessed  of  their  workshops  and 
manufactory  (the  nuisanoo  complained  of)  for 
ten  years  before  the  plaintiff  became  possessed 
of  his  term.  The  plaintiff  replied  that  the  term, 
of  which  he  held  the  residue,  was  created  four 
years  before  they  were  possessed  of  their  work- 
shops and  manufactory : — Held,  that  the  plea 
was  bad  ;  the  defendants, should  have  alleged  a 
user  for  twenty  years.    Elliotsoii  v.  Feet  ham, 

2  Scott,  174  ;  2  Bing.  N.  C.  134  ;  1  Hodges, 
259. 

To  declaration  for  causing  offensive  stenches 
to  come  over  the  plaintiff's  land,  a  plea  that  the 
defendant  occupied  premises  adjoining  those  of 
the  plaintiff,  and  for  twenty  years  next  before 
the  commencement  of  the  suit  enjoyed  of  right, 
and  without  interruption,  the  benefit  of  using 
a  mixen  on  his  own  premises,  near  to  premises  of 
the  plaintiff,  and  that  thereby  stenches  neces- 
sarily arose,  is  a  bad  plea,  as  he  does  not  state 
that  the  stenches  had  for  twenty  years  passed 
over  the  plaintiff's  land.  Flight  v.  Thomas,  2 
P.  &  D.  531 ;  10  A,  &  E.  590  ;  7  D.  P.  C.  741 ; 

3  Jur.  822. 

Where   Bight  gained  as  to   Part.]-— A 

brick-kiln,  sufficiently  near  a  dwelling-house  to 
affect  it  with  smoke,  is  a  nuisance,  and  the 
owner's  prescriptive  right  to  another  kiln,  nearer 
to  the  house  and  almost  in  a  line  with  the  kiln 
complained  of,  cannot  be  urged  as  a  reason  for 
not  granting  an  injunction.  Bareham  v.  Hall, 
22  L.  T.  116. 

The  owners  of  certain  glass  works  which  were 
erected  in  1845,  erected  in  1847,  and  subsequent 
years  down  to  1863,  seven  new  furnaces,  which 
largely  increased  the  amount  of  smoke  and 
vapour  which  was  emitted  from  their  works. 
An  owner  of  property  adjoining  the  works  which 
he  and  his  predecessors  in  title  had  enjoyed  long 
antecedent  to  the  erection  of  the  works,  had  at 
considerable  expense  prepared  a  portion  of  his 
estate  for  building  purposes,  but  in  consequence 
of  the  smoke  and  vapours  from  the  glass  works 
he  had  been  unable  to  let  the  land  for  that 
purpose.  Upon  a  bill  filed  in  March,  1870,  for 
an  injunction  to  restrain  the  emission  of  smoke 
and  vapours  from  the  new  works  : — Held,  that  he 
was  not  barred  by  delay,  but  that  he  was  entitled 
to  an  injunction  as  to  the  whole  of  the  new 
works,  although  one  of  the  chimneys  was  erected 
more  than  twenty  years  before  the  filing  of  the 
bill.    Sa^ile  v.  Kilner,  26  L.  T.  277. 


Onus  Probandi.]— If  a  defendant  to  a  bill 


to  restrain  a  nuisance  committed  by  him  sets  up 
the  defence  of  prescriptive  right,  the  burden  lies 
upon  him  to  prove  the  prescription,  and  he  must 
prove  affirmatively  that  a  legal  nuisance  has 
been  in   fact  committed  during  twenty  years 


before  the  filing  of  the  bill.     Ball  v.  Bay,  8 
L.  R.,  Ch.  467  ;  28  L.  T.  346  ;  21  W.  R.  282. 


III.    PROCEEDINGS  IN  RESPECT  OF. 
1.  Removal  and  Abatement. 

When  Justified.] — An  individual  cannot  abate 
a  nuisance  if  he  is  not  otherwise  injured  by  it 
t^an  as  one  of  the  public.  Colchester  QMayor, 
4-e,^  V.  Brooke,  7  Q.  B.  339. 

A  private  individual  cannot  justify  damaging 
the  property  of  another  on  the  ground  that  it  is 
a  nuisance  to  a  public  right,  unless  it  does  him 
a  special  or  particular  injury.  Bimes  v.  Petley, 
15  Q.  B.  276  ;  19  L.  J.,  Q.  B.  449 ;  14  Jur.  1182. 

An  entry  on  the  land  of  another  in  order  to 
remove  a  nuisance  of  filth  by  a  party  injured  is 
justifiable,  without  previous  notice,  where  the 
owner  of  the  land  is  nimself  the  original  wrong- 
doer by  placing  it  there  ;  so  possibly  where  the 
nuisance  arises  from  a  default  in  the  perform- 
ance of  some  obligation  incumbent  on  him. 
Jones  y.  Williams,  11  M.  &  W.  176  ;  12  L.  J., 
Ex.  249. 

If  a  man,  in  his  own  soil,  does  any  thing 
which  is  a  nuisance  to  another,  as  by  stopping  a 
rivulet,  and  s«d  diminishing  the  water  used  by 
him  for  his  cattle,  the  party  injured  may  enter 
on  the  soil  of  the  other  and  abate  the  nuisanoe, 
and  justify  the  trespass  ;  and  this  right  of  abate- 
ment is  not  confined  merely  to  nuisances  to  a 
house,  to  a  mill,  or  to  land.  Raihes  v.  Toums^ 
end,  2  Smith,  9. 

It  is  the  duty  of  a  person  who  enters  upon 
the  land  of  another  to  abate  a  nuisance  to  do  it 
in  the  way  least  injurious  to  the  owner  of  the 
land  entered.    Ih, 

Where  there  is  an  alternate  way  of  abating  a 
nuisance  which  involves  an  interference  with 
the  property  of  an  innocent  person  or  a  wrong- 
doer, the  interference  must  be  with  the  property 
of  the  wrong-doer.    Ih, 

A  person,  in  abating  a  nuisance  to  his  property, 
may  justify  aA  interference  with  the  property  of 
the  wrong-doer,  but  only  so  far  as  is  necessary 
to  abate  the  nuisance.  Moberts  v.  Rose,  4  H.  & 
C.  103  ;  35  L.  J.,  Ex.  62  ;  12  Jur.,  N.  S.  78 ;  13 
L.  T.  471 J  12  W.  R.  131— Ex.  Ch, 

Kotice.] — But  where  such  nuisance  is  created 
by  another,  and  the  owner  succeeds  to  the  locus 
in  quo,  he  is  entitled  to  notice  before  an  injured 
party  can  enter  and  remove  it.  Jones  v,  Wil* 
Hams,  supra, 

Ko  Action  to  Compel  Person  to  Bestrain.] — 

No  action  can  be  maintained  either  at  law  or  in 
equity  to  compel  a  person  to  bring  an  action  for 
the  purpose  of  restraining  a  nuisance  which  he 
cannot  himself  prevent.  Attorney- General  v. 
Borking  QOuardians^  20  Ch,  D.  595  ;  51  L.  J., 
Ch.  586  ;  46  L.  T.  573  ;  30  W.  R.  579—C.  A. 

2.  Befobe  Justices. 

a.  JuriBdiotlon. 

Previous  Kotiee  to  Abate.] — Under  23  k  24 
Vict  c.  77,  s.  13,  amended  by  29  &  30  Vict.  c.  90, 
Part  2,  a  justice  of  the  peace,  upon  the  complaint 
of  any  inhabitant  of  any  parish  or  place  of  the 
existence  of  any  nuisance  on  any  private  pre- 
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mises  in  the  same  parish  or  place,  may  issue  a 
summons  requiring  the  person  by  whose  act,  de- 
fault, permission,  or  sufferance  the  nuisance 
arises,  &c.,  or  if  such  person  cannot  be  found  or 
ascertained,  the  owner  or  occupier  of  the  pre- 
mises on  which  the  nuisance  arises,  to  appear 
before  justices,  without  proof  of  the  service  of  a 
previous  notice  to  abate  the  nuisance.  Cocker 
V.  Cardwdl,  5  L.  R.,  Q.  B.  15 ;  39  L.  J.,  M.  C. 
28  ;  21  L.  T.  457  ;  18  W.  R.  212  ;  10  B.  &  S.  797. 
When  a  nuisance  has  been  ascertained  by  the 
local  authority  to  exist  on  private  premises,  and 
a  notice  has  been  served  under  29  &  30  Vict.  c. 
90,  8.  21,  it  is  not  necessary,  in  order  to  found 
proceedings  before  justices  for  the  abatement, 
under  18  &  19  Vict.  c.  121,  s.  12,  that  a  notice 
should  have  been  served  under  s.  11  and  Sched. 
Form  (C.)  of  the  latter  act.  Amys  v.  Greedy  4 
L.  R.,  Q.  B.  122. 

Kaisance  not  Injuxioiu  to  HealtK] — By  18 
&  19  Vict.  c.  121,  s.  8  (repealed),  the  word 
**  nuisances "  shall  include  any  premises  in 
such  a  state  as  to  be  a  nuisance  or  injurious  to 
health.  A  railway  company  was  the  owner  of  a 
railway  bridge  over  a  highway.  The  rain-water 
collected  on  the  bridge,  and  running  through 
the  planks,  dripped  on  to  the  highway,  and  on 
persons  using  the  highway.  The  company  was 
summoned,  under  s.  12,  for  allowing  a  nuisance 
to  exist  on  their  premises,  and  the  justices 
ordered  its  abatement : — Held,  that  the  act, 
being  a  sanitary  act,  applied  only  to  such 
nuisances  as  were  injurious  to  health  ;  and  that 
as  the  nuisance  complained  of  was  not  injurious 
to  health,  the  justices  were  wrong  in  ordering  its 
abatement.  Great  Western  Bailway  Company 
V.  Bishop,  7  L.  R.,  Q.  B.  560 ;  41  L.  J.,  M.  C. 
120  ;  26  L.  T.  905 ;  20  W,  R.  969. 

Black  Smoke— Xaanfaotiure  of  Biokrome.] — ^N. 
had  a  manu&ictory  for  bichrome,  and  heated  his 
furnaces  with  coal,  the  smoke  from  which  con- 
stituted a  nuisance.  The  bichrome  as  an  article 
of  commerce  could  be  produced  of  equal  quality 
by  the  use  of  coke  and  wood  as  a  combustible, 
but  at  a  much  greater  expense.  He  had  adopted 
a  smoke-consuming  apparatus,  but  it  had  proved 
insufficient  to  prevent  the  nuisance.  The  j  ustices 
in  petty  sessions  made  an  order  on  him  under  18 
&  19  Vict.  c.  121,  ss.  12  &  19  (repealed),  to  abate 
the  nuisance  : — Held,  "by  Blackburn  and  Mellor, 
JJ.,  Lush,  J.,  dissentiente,  that  the  manufacture 
of  bichrome  as  involving  the  smelting  of  ores  or 
minerals  was  excepted  from  the  operations  of 
the  Sanitary  and  Nuisances  Removal  Acts,  29 
&  30  Vict.  c.  90,  and  18  &  19  Vict.  c.  121,  by 
8.  44  of  the  latter  statute,  and  that  the  oixlcr 
was  therefore  wrongly  made,  li-eg.  v.  York- 
shire Justices,  JVorH^  v.  Barnes,  7  L.  R.,  Q.  B. 
537  ;  41  L.  J.,  M.  C.  154 ;  26  L.  T.  622  ;  20  W. 
R.  703. 


and  served  on  the  owner  on  the  24th  of  May,  1875. 
On  the  12th  of  August,  1875,  black  smoke  was 
emitted  from  the  chimney  in  such  quantity  as  to  be 
a  nuisance.  The  owner  having  been  summoned  be- 
fore justices  for  a  disobedience  of  the  order,  they 
dismissed  the  summons  upon  the  ground  that  the 
statutes  under  which  the  order  was  made  had  been 
repealed  on  the  11th  oi  August : — Held,  that  the 
order  was  a  "  liability  "  within  the  proviso  in  38  & 
39  Vict.  c.  55,  s.  343,  that  it  continued  in  force  not- 
withstanding the  repeal  of  the  statutes  under 
which  it  was  made,  and  that  the  decision  of  the 
justices  was  erroneous.  Barnes  v.  Eddleston, 
1  Ex.  D.  102 ;  45  L.  J.,  M.  C.  162 ;  34  L.  T. 
822. 


Continning  Qffenees.] — Justices  acting  in 


pursuance  of  the  Nuisances  Removal  Act,  1855  (18 
&  19  Vict.  c.  121,  repealed),  and  the  Sanitary  Act, 
1866  (29  &  30  Vict.  c.  90,  repealed),  ordered 
the  occupiers  of  premises  to  cease  to  send 
forth  black  smoke  from  their  chimney,  so  that 
the  same  should  be  no  longer  a  nuisance.  The 
order  having  been  persistently  disregarded,  and 
the  offenders  summoned,  and  a  penalty  imposed 
on  them  for  their  default,  nineteen  separate  in- 
formations were  eventually  laid,  and  the  same 
number  of  summonses  simultaneously  issued  in 
respect  of  as  many  acts  of  disobedience,  each 
committed  on  a  different  day,  by  sending  forth 
black  smoke.  At  the  hearing  of  the  summonses, 
the  full  penalty  of  \Qs.  was  imposed  for  the 
offence  alleged  in  each,  and  the  offenders  were 
ordered  also  to  pay  15«.  costs  upon  the  first  sum- 
mons, and  16«.  costs  upon  every  other.  They 
objected  that  their  disobedience  was  but  one  de- 
fault, and  that  the  divers  acts  complained  of 
should  have  been  charged  in  a  single  summons, 
to  which  one  set  of  costs  only  would  have 
attached ;  and  they  obtained  a  rule  calling  on 
the  justices  to  shew  cause  why  they  should  not 
state  a  case  : — Held,  that  each  daily  emission  of 
smoke  was  a  separate  act  of  disobedience,  for 
which  a  separate  summons  might  be  lawfully 
issued,  and  that,  under  the  circumstances,  the 
justices  had  not  so  exercised  their  discretion  in 
awarding  costs  as  to  render  the  interference  of 
the  court  necessary.  Bsg,  v.  Waterhouse,  7  L. 
R.,  Q.  B.  546  ;  41  L.  J.,  M.  C.  115  ;  26  L.  T.  761  ; 
S.  C.  sub  nom.  Reg.  v.  Yorkshire,  IK  R,  (Jus- 
tices), 20  W.  R.  712. 

Scmble,  that,  had  they  done  so,  the  proper 
remedy  would  not  be  by  ruling  them  to  state  a 
case.    lb. 


"  Two  Conyiotions  for  Offences  on  same 


(i 


Liability  "  nnder  Bepealed  Enact- 
ment. ]— By  38  &  39  Vict.  c.  55,  s.  343,  which 
came  into  force  on  the  11th  of  August,  1875, 18 
&  19  Vict.  c.  121,  and  29  &  30  Vict.  c.  90,  are  re- 
pealed with  a  proviso  that  **  this  repeal  shall  not 
affect  any  right  or  liability  acquired,  accrued,  or 
incurred  under  any  enactment  hereby  repealcii." 
An  Older  under  18  &  19  Vict.  c.  121,  and  29  & 
30  Vict.  c.  90,  to  discontinue  the  sending  forth 
of  black  smoke  from  a  certain  chimney  in  such 
quantity  as  to  be  a  nuisance  was  made  by  justices 


Day.]— On  the  11th  of  March,  1871,  an  order  of 
justices  was  made  on  E.  and  his  partners,  in  the 
trade  of  a  dyer,  to  cease  to  send  forth  black 
smoke  from  a  certain  chimney,  under  the 
Nuisances  Removal  Act,  1855,  s.  12,  with  liberty 
to  the  informant  to  enter  on  default,  and  do 
what  was  necessary  to  execute  the  onier.  On 
the  14th  of  March,  1874,  a  further  order  was 
made  under  the  same  section  that  they  should 
discontinue  the  nuisance,  and  that  its  recurrence 
should  be  prohibited.  On  the  1st  of  May,  1875, 
E.  was  convicted  under  s.  13,  for  disobeying  the 
order  of  abatement  of  the  11th  March,  1871,  and 
on  the  same  day  was  also  convicted  of  disobeying 
the  order  of  prohibition  of  the  14th  of  March, 
1874.  Both  convictions  proceeded  on  the  evi- 
dence that  on  one  day  black  smoke  issued  from 
E.'s  chimney:  —  Held,  that   both    convictions 
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could  not  be  maintained.    Bar  net  r.  Eddleston, 
supra. 

Svidence  of  Offence.] — Upon  an  infor- 
mation against  a  party  for  a  nuisance  through  a 
chimney  sending  forth  black  smoke,  an  order 
was  made  on  the  20th  July,  1868,  that  within 
two  months  he  should  make  such  alterations  in 
the  chimney,  so  as  to  consume  the  smoke  arising 
therefrom.  He  thereupon  made  alterations,  and 
the  smoke  ceased  to  issue  until  the  4th  of  the 
following  February,  when  for  a  limited  period 
on  that  day  it  again  issued.  In  the  following 
July  an  information  was  laid  for  disobedience  to 
the  order.  No  evidence  was  given  as  to  the 
cause  of  the  issuing  of  the  smoke,  and  the 
justices  convicted  him  : — Held,  first,  that  there 
was  evidence  justifying  the  conviction,  and, 
secondly,  that  as  the  nuisance  was  a  continuing 
one,  the  11  &  12  Vict.  c.  43,  s.  11,  did  not  apply. 
Higghis  v.  Korthmich  Union  (Guardians),  22 
L.  T.  762. 

Orders  Inyolying  Treipasi.]— An  urban  sani- 
tary authority  deposited  in  a  field  ashes  and 
refuse,  in  order  that  the  same  might  be  removed 
by  certain  farmers,  with  whom  they  had  con- 
tracted for  its  purchase :  the  appellants  were  not 
the  owners  or  tenants  of  the  field,  and  they  exer- 
cised no  control  over  the  ashes  and  refuse  after 
the  same  were  deposited  :  the  deposit  formed  a 
nuisance.  An  order  was  made  under  the  Public 
Health  Act,  1875,  s,  96,  by  justices  against  the 
appellants,  for  the  abatement  of  the  existing 
nuisance  and  for  the  prohibition  of  its  recur- 
rence : — Held,  that  so  much  of  the  order  as  di- 
rected an  abatement  was  bad,  for  it  prescribed 
an  act,  the  execution  of  which  might  involve  the 
committal  of  a  trespass  ;  but  that  so  much  of  the 
order  as  prohibited  a  recurrence  was  good,  for  it 
was  the  appellants'  act  which  created  the  nuisance. 
Scarborough  (^Mayor)  v.  Scarborough  Rural 
Sanitary  Authority,  1  Ex.  D.  344  ;  34  L.  T. 
768. 

Orders  for  Stmotnral  Works.] — Under  18  & 
19  Vict.  c.  121,  justices  ordered  a  party  against 
whom  complaint  was  made  by  the  Nuisances  Re- 
moval Committee,  for  causing  a  nuisance,  "  to 
abate  and  discontinue  the  nuisance  and  to  do 
such  works  and  acts  as  are  necessary  to  abate 
the  nuisance,  so  that  the  same  shall  no  longer  be 
a  nuisance  : "  and  if  the  order  was  not  complied 
with,  the  committee  was  authorized  to  enter  upon 
the  premises,  and  to  do  all  such  works,  matters 
or  things  as  might  be  necessary  for  carrying  the 
order  into  execution  : — Held,  that  this  was  not 
an  order  for  the  execution  of  structural  works, 
so  as  to  be  subject  to  appeal,  and  that  therefore 
a  penalty  might  be  imposed  for  disobedience  of 
the  order,  notwithstanding  the  entry  of  an  ap- 
peal against  such  order,  and  that  the  orders 
could  not  be  brought  up  by  certiorari.  Liverpool 
(^Mayor,  ^c,\  Ex  paHe,  8  El.  &  Bl.  537  ;  27  L. 
J.,  M.  C.  89  ;  4  Jur.,  N.  S,  333. 

A  nuisance  existed  consisting  of  a  privy  and 
ashpit  in  such  a  state  as  to  be  a  nuisance,  and 
the  local  sanitary  authority  gave  notice  to  the 
owner  under  the  Public  Health  Act,  1879,  s.  94, 
to  abate  the  same,  and  for  that  purpose  to  fill  up 
the  ashpit,  abandon  the  privy,  and  build  a  pail 
closet.  The  owner  failed  to  do  so,  and  justices 
thereupon,  under  s.  96,  ordered  the  owner  to  fill 
up  the  ashpit,  to  abandon  the  privy,  and  to  con- 


struct a  proper  and  sufficient  pail  closet  in  lieu 
thereof.  On  a  rule  for  a  certiorari  to  quash  the 
order  of  justices  : — Held,  that  the  order  was  bad, 
as  the  justices  had  no  power  under  s.  96  to  order 
the  erection  of  the  pail  closet.  Whitchurch,  Hd 
paHe  (No.  1),  6  Q,  B.  D.  545  ;  50  L.  J.,  M.  C.  41  ; 
29  W.  R.  507  ;  45  J.  P.  392. 

A  water-closet  in  the  centre  of  a  house  being  a 
nuisance,  the  sanitary  authority  gave  notice  to 
the  owner  of  the  house  under  the  94th  section 
of  the  Public  Health  Act,  1875,  to  abate  the 
nuisance,  and  for  that  purpose  to  remove  the 
said  closet  from  the  centre  oi  the  house  and  place 
the  same  near  an  outer  wall  where  there  might 
be  efficient  ventilation,  and  to  fix  the  soil-pipe 
outside  the  walls.  The  owner  making  default  in 
so  doing,  justices  thereupon,  under  s.  96,  ordered 
him  to  do  the  things  above  specified: — Held, 
that  they  had  jurisdiction  under  the  96th  section 
to  make  the  order.  Whitchurch,  Ex  parte 
(supra),  distinguished.  Saunders,  Exparte,  11 
Q.  B.  D.  191  ;  62  L.  J.,  M.  C.  89  ;  31  W.  R.  918  ; 
47  J.  P.  584. 

Orders,  upon  whom  made.] — ^An  order  may  be 
made  under  18  &  19  Vict.  c.  121,  s.  12,  upon  a 
person  who  causes  a  nuisance,  though  it  arises  at 
a  distance  from  his  premises.  Brown  v.  Bussell, 
9B.&S.  1. 

When  several  persons  drain  into  one  place,  an 
order  under  s.  12  may  be  made  upon  one  whose 
drainage  by  itself  causes  a  nuisance.    lb. 

But  if,  though  the  aggregate  drainage  is  a 
nuisance,  the  drainage  of  each  is  not  by  itself 
enough  to  cause  a  nuisance  ;  qusere,  whether  an 
order  should  be  made  under  s.  12,  or  a  sewer 
laid  down  under  s.  22,  and,  per  Blackburn,  J., 
it  is  for  the  local  authority  to  determine  which. 
lb. 

An  order  under  s.  12  may  be  made  upon  a  per- 
son who  claims  an  easement  to  drain  through 
land  of  A.  into  a  watercourse  on  land  of  B.    lb. 

The  owner  of  six  houses,  let  to  yearly  tenant*, 
made  a  drain  from  them  by  leave  of  the  owner 
of  adjoining  land  through  his  land  into  a  water- 
course on  another  person's  land,  where  the 
drainage  became  a  nuisance  :  — Held,  that  an 
order  under  s.  12  was  rightly  made  on  the  owner. 
lb. 

A.  was  the  lessee  for  twenty-one  years,  at  a 
rack  rent,  of  a  house  and  shop  ;  he  occupied  the 
shop  himoAlf  and  underlet  the  upper  part  of  the 
house  to  B.  as  a  yearly  tenant.  The  upper  part 
was  shut  off  from  the  shop,  and  A.  had  no  access 
to  it.  There  was  a  privy  in  the  upper  part  of  the 
house,  which  the  nuisance  authority  took  pro- 
ceedings to  abate,  as  a  nuisance  arising  from  a 
defective  construction  of  a  structural  conveni- 
ence ;  and  they  proceeded  against  C,  who  re- 
ceived the  rent  from  A.  as  agent  for  A.'s  land- 
lord : — Held,  that  C.  was  not  owner  within  the 
18  &  19  Vict.  c.  121  (repealed),  s.  2,  incorporated 
within  the  29  &  30  Vict.  c.  90  (repealed),  s.  21, 
as  he  did  not  receive  the  rent  from  B.,  who  was 
the  occupier  of  the  premises.  Cook  v.  Montagu^ 
7  L.  R.,  Q.  B.  418 ;  41  L.  J.,  M.  C.  149  ;  26  L.  T. 
471 ;  20  W.  R.  624. 

An  order  to  abate  a  nuisance  by  removing 
offensive  privies  was  directed  to  the  **  owner,  or 
to  the  nuisance  removal  committee,"  the  owner 
being  directed  to  remove  the  same  within  seven 
days,  and  if  such  order  was  not  complied  with, 
the  committee  was  authoriised  and  required  to 
enter  and  remove  it.    The  seven  days  elapsed, 
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and  neither  the  owner  nor  the  committee  re- 
moved the  nuisance: — Held,  that  the.  justices 
had  power  to  fine  the  owner,  under  the  18  &  19 
Vict.  c.  121,  8.  14,  for  disobedience  of  the  oixier, 
notwithstanding  that  it  was  addressed  as  well  to 
the  nuisance  committee  as  to  the  owner.  Toifi- 
Una  V.  Great  Stanmorey  12  L.  T.  118. 

An  owner  of  a  market  allowed  sheep  to  be 
penned  there,  and  he  found  the  hurdles  for  the 
pens,  and  derived  a  profit  in  addition  to  the  toll 
on  the  sheep.  The  sheep  droppings  created  a 
nuisance  on  the  part  where  they  were  penned  : — 
— Held,  that  the  owner  of  the  market  was  liable 
to  an  order  for  the  removal  of  the  nuisance, 
under  18  &  19  Vict  c.  121,  s.  12,  as  being  the 
person  within  the  meaning  of  that  section  "by 
whose  act,  default,  permission,  or  sufferance," 
the  nuisance  arose.  Draper  v.  Sperringy  10  C.  B., 
N.  S.  113  ;  30  L.  J.,  M.  C.  225  ;  4  L.  T.  365 ;  9 
W.  R.  656. 


Oooupiers.] — By   an    order   of   justices 


under  the  Public  Health  Act,  1875,  ss.  94,  96,  it 
was  found  that  on  land,  the  property  of  a  certain 
person  named,  a  nuisance  existed,  viz.,  a  foul 
ditch,  caused  by  refuse  water  and  offensive  liquid 
from  an  adjoining  brewery,  and  that  this  nuisance 
was  caused  by  the  act  or  default  of  the  defendant 
as  owner  and  occupier  of  the  brewery,  and  it  was 
ordered  that  the  defendant,  within  three  months, 
should  abate  the  nuisance,  and  for  that  purpose 
should  execute  such  works  and  do  all  such  things 
as  might  be  necessary  so  that  the  same  should  no 
longer  be  a  nuisance  or  i njurious  to  health.  Upon 
a  rule  for  certiorari,  on  the  ground  that  the  defen- 
dant was  not  the  occupier  of  the  premises  on 
which  the  nuisance  was  proved  to  exist,  and  that 
he  had  no  power  or  authority  from  the  owner  to 
enter  on  the  premises  for  any  purpose  whatever  : 
— Held,  that  the  order  must  be  quashed.  Reg. 
V.  THmble,  36  L.  T.  508. 

Inforeing  Orderg.]— A  penalty,  under  18  &  19 
Vict.  c.  121,  s.  14,  for  disobedience  of  an  order  to 
abate  a  nuisance,  cannot  be  inforced  without  a 
previous  summons  of  the  persons  on  whom  it  is 
imposed.  Reg.  v.  Jenkins,  3  B.  &  S.  116  ;  32 
L.  J.,  M.  C.  1  ;  9  Jur.,  N.  S.  570 ;  7  L.  T.  272  ;  11 
W.  R.  20. 

The  12  &  13  Vict.  c.  45,  s.  18,  for  removing 
orders  of  quarter  sessions  for  the  purpose  of  en- 
forcing them  by  attachment,  does  not  apply  to 
an  order  to  abate  a  nuisance,  of  which  a  defen- 
dant has  been  found  guilty.  Reg.  v.  Bateman,, 
8  El.  &.  Bl.  584  ;  27  L.  J.,  M.  C.  95  ;  4  Jur.,  N.  S. 
301. 


b.  Appeals. 

Time  for.] — In  computing  the  two  days  allowed 
by  18  &  19  Vict.  c.  121,  s.  40,  to  an  ap^Uant  for 
entering  into  a  recognizance  after  giving  notice 
of  appeal,  Sunday  is  to  be  reckoned  as  one, 
though  it  falls  on  the  last  dav.  Simpkm,  Ex 
parte,  2  El.  &  El.  392 ;  29  L.  J.,  M.  C.  23  ;  6  Jur., 
N.  S.  144. 

Kot  firom  Order  to  Abate.]— The  drainage  of  a 
gaol,  which  had  been  duly  declared  to  be  a 
borough  gaol,  was  carried  by  open  drains  through 
lands  not  belonging  to  the  corporation.  Upon 
the  complaint  of  the  nuisances  removal  com- 
mittee the  justices  made  an  order,  under  the  18 


&  19  Vict.  c.  121,  s.  12,  upon  the  corporation  to 
abate  the  nuisance,  and  do  such  works  as  were 
necessaiy  to  abate  the  same.  The  nuisance  could 
only  be  removed  by  the  construction  of  a  covered 
drain  through  the  lands  : — Held,  that  the  order 
was  an  order  to  abate  the  nuisance,  and  not  an 
order  for  structural  works,  within  s.  16,  and  there- 
fore there  was  no  appeal  to  the  quarter  sessions 
against  it.  Liverpool  (^Mayor,  ^'c),  £x  parte, 
8  El.  &  Bl.  637  ;  27  L.  J.,  M.  C.  89  ;  4  Jur.,  N.  S. 
333. 

Coits.l — Parties  having  been  convicted  by 
justices  for  a  nuisance,  under  18  &  19  Vict.  c.  121, 
they  appealed  to  the  quarter  sessions,  when  the 
conviction  was  affirmed,  subject  to  a  case  ;  the 
order  of  quarter  sessions  directing  that  •'  the  costs 
of  the  appeal  should  abide  the  result  of  the 
decision  of  the  Queen's  Bench."  The  case  and 
order  of  sessions  having  been  duly  removed,  the 
court  quashed  the  oiSer  of  quarter  sessions 
generally  : — Held,  that  the  order  being  quashed 
generally,  the  court  of  quarter  sessions  had  no 
power  afterwards  to  deal  with  the  costs.  Reg.  v. 
Hampshire  (Justices'),  8  Jur.,  N.  S.  1212  ;  S.  C, 
nom.  Isle  of  Wight  Ferry  Company  v.  Ryde 
Comviissioners,  7  L.  T.  391. 

3.  Indictment. 

When  it  lies.] — ^Where  the  legislature  declares 
an  act  to  be  a  public  nuisance,  the  person  doing 
the  act  is  indictable.  Reg.  v.  Cratvshaic,  Bell, 
C.  C.  303  ;  30  L.  J.,  M.  C.  58  ;  3  L.  T.  510  ;  9 
\V.  R.  38. 

Indictment  for  a  nuisance  by  erecting  and 
continuing  piles  and  planking  in  a  harbour,  and 
thereby  obstructing  it  and  rendering  it  insecure. 
A  special  verdict  found,  that  by  the  defendant's 
works  the  harbour  was  in  some  extreme  cases 
rendered  less  secure  : — Held,  that  the  defendant 
was  not  responsible  criminally  for  consequences 
so  slight,  uncertain  and  rare,  and  that  a  verdict 
of  not  g^uilty  must  be  entered.  Rex  v.  Tindall, 
6  A.  &  K.  143  ;  1  N.  &  P.  719. 

The  judge,  on  the  trial  of  an  indictment  for 
obstructing  the  navigation  of  the  Menai  Straits 
by  erecting  a  wall,  asked  the  jury  whether  they 
thought  the  erection  proved  a  material  nuisance, 
in  which  case  they  were  to  find  a  verdict  of 
guilty  ;  but  'told  them  that  if  they  thought  the 
nuisance  was  so  slight,  rare,  and  uncertain,  that 
the  defendant  ought  not  to  be  made  criminally 
liable  for  it,  they  were  to  acquit  him  ;  and  on 
the  jury  saying  that  they  considered  the  erec- 
tion, "  although  a  nuisance,  was  not  sufficiently 
so  as  to  render  the  defendant  criminally  liable," 
he  directed  an  acquittal : — Held,  that  the  charge 
was  to  be  understood  as  meaning,  not  that  a 
party  may  legally  commit  a  small  nuisance,  but 
that  an  obstruction  might  be  so  insignificant  as 
not  to  constitute  a  nuisance  ;  and  that  the  jury 
must  be  understood  as  finding  that  the  obstruc- 
tion in  question  was  so  insignificant,  and  that 
therefore  there  was  not  a  misdirection  warrant- 
ing a  new  trial.  Reg.  v.  Russell,  3  El.  &  Bl. 
942  ;  23  L.  J.,  M.  C.  173  ;  18  Jur.  1022. 

In  making  a  tramway,  the  turnpike  road  was 
dug  into,  but  filled  up  again  and  restored  to  ita 
former  state,  except  that  the  rail  or  tram  road 
remained,  forming  a  groove  of  wood  adapted  to 
the  wheels  of  carriages,  and  which  groove  was 
sunk  in  the  road,  and  did  not  anywhere  rise 
above  its  level : — Held,  after  a  verdict  of  guilty, 
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that  the  court  could  not  (on  a  special  case  em- 
powering them  to  draw  inferences  as  a  jury) 
pronounce  the  injury  created  by  this  work  too 
slight  and  uncertain  to  be  a  subject  of  indict- 
ment.  Reg,  v.  Charlesworth^  16  Q.  B.  1012  ;  3 
Cox,  C.  C.  174. 

And  see  Bex  v.  Le^inOj  15  L.  T.  158  ;  15  W. 
R.  45. 

LUbility  for  Acts  of  Senrants.]— The  direc- 
tors of  a  gas  company  are  answerable  on  an 
indictment  for  a  nuisance  for  an  act  done  by 
their  superintendent  and  engineer,  under  a 
general  authority  to  manage  the  works,  though 
they  are  personally  ignorant  of  the  particular 
plan  adopted,  and  though  such  plan  is  a  de- 
parture from  the  original  and  understood  method, 
which  the  directors  had  no  reason  to  suppose  had 
been  discontinued.  Rex  v.  Medley,  6  0.  &  P. 
292. 

The  owner  of  works  carried  on  for  his  profit 
by  his  agents  is  liable  to  be  indicted  for  a  public 
nuisance  caused  by  acts  of  his  workmen  in  carry- 
ing on  the  works,  though  done  by  them  without 
his  knowledge,  and  contrary  to  his  general  orders. 
Reg,  V.  Stephensj  1  L.  R.,  Q.  B.  702  ;  35  L.  J., 
M.  C.  251 ;  12  Jur.,  N.  S.  961  ;  14  L.  T.  593  ;  14 
W.  R.  859  ;  7  B.  &  S.  710. 

If  A.  employs  another  to  do  a  lawful  act,  and 
he,  in  doing  it,  commits  a  public  nuisance,  A.  is 
not  responsible.  Peaclwy  v.  Roiolaiid,  13  C.  B. 
182 ;  17  Jur.  764  ;  22  L.  J.,  C.  P.  81  ;  S.  P„ 
Ellis  V.  Sheffield  Gm  Consumers*  Company ,  2 
El.  &  Bl.  767. 

Aliter,  if  the  act  to  be  done  necessarily  involves 
the  commission  of  a  public  nuisance.    Ih. 

By  29  &  30  Vict.  c.  90,  s.  19  (repealed),  the 
word  "nuisances"  under  the  Nuisance  Removal 
ActB  shall  include  any  chimney  (not  being  the 
chimney  of  a  private  dwelling-house)  sending 
forth  bLick  smoke  in  such  quantity  as  to  be  a 
nuisance : — Held,  that,  in  the  event  of  such  a 
nuisance  existing,  the  occupier  of  the  premises 
is  liable  to  be  charged  and  to  have  an  order 
made  upon  him  for  the  abatement  of  the 
nuisance,  although  it  may  have  arisen  or  have 
been  continued  by  the  act  of  a  servant  employed 
by  him  upon  the  premises.  Barnes  v.  Aki'oyd, 
7  L,  R.,  Q.  B.  474  ;  41  L.  J.,  M.  C.  110  ;  26  L.  T. 
692  ;  20  W.  R.  671. 

Under  8  &  9  Vict.  c.  20,  s.  114,  justices  con- 
victed a  company,  on  the  ground  that  one  of 
their  engines  did  not  in  fact  consume  its  own 
smoke.  The  court  remitted  the  case  to  the 
justices,  with  their  opinion,  that  if  the  engine 
was  constructed  on  the  principle  required  by  the 
act,  and  the  not  consuming  its  own  smoke  was 
occasioned  by  the  negligence  of  the  servants  of 
the  company,  the  company  was  not  liable. 
Manchester^  Shcfficldy'and  lAn^olnsJUre  Railway 
Company  y.  Wood,  2  El.  &  El.  344  j  29  L.  J.,  M. 
C.  29  ;  6  Jur.,  N.  S.  70  ;  1  L.  T.  31. 

Third  Persons  Contributing  to  bring  about 
Eesult.]— By  18  &  19  Vict.  c.  121, s.  12  (repealed), 
where  a  nuisance  is  ascertained  by  a  local  autho- 
rity to  exist,  *  *  the  person  by  whose  act,  default, 
permission  or  sufferance  the  nuisance  arises  or 
continues,"  may  be  summoned  before  justices,  who 
may  make  an  order  on  such  person  for  the  abate- 
ment or  discontinuance  and  prohibition  of  the 
nuisance.  By  s.  8,  the  word  "  nuisance  "  shall 
include  any  watercourse,  drain,  &c.,  so  foul  as  to 
be  a  nuisance  or  injurious  to  health.    By  a  local 


act,  all  public  sewers  were  vested  in  the  cor- 
poration of  the  borough,  who  was  to  maintain, 
cleanse,  and  flush  the  same,  and  provide  them 
with  proper  traps  and  means  of  ventilation.  A 
company  was  possessed  of  chemical  works  con* 
nected  by  drains  with  a  public  sewer  passing 
under  a  street  of  a  borough,  and  poured  down 
these  drains  liquids  which  while  separate  in  the 
drains  were  innocuous,  but  which  mot  in  the 
sewer  and  when  in  combination  there  generated 
a  gas  injurious  to  health  which  escaped  into  the 
street,  and  was  a  nuisance  to  inhabitants  passing 
along  the  street.  The  corporation  had  not  pro- 
perly trapped  the  sewer  so  as  to  prevent  the 
escape  of  gas  from  it: — Held,  that  the  public 
sewer  was  a  drain  or  watercourse  within  18  &  19 
Vict.  c.  121,  s.  8,  and  that  the  nuisance  arose 
from  the  act,  default,  permission  or  sufferance  of 
the  company,  notwithstanding  that  the  corpora- 
tion by  its  negligence  may  have  contributed  to 
it ;  and  that  the  company  was  rightly  convicted. 
St.  Helen's  Chemical  Works  Comjyany  v.  St, 
Helen's  (^Mayor,  cfo,),  1  Ex.  D.  196  ;  45  L.  J.,  M. 
0.  160;  34L.  T.  397. 

Persons  with  Statutory  Powers.]  —  When 
statutory  powers  are  confcrretl  under  circum- 
stances in  which  they  may  be  exercised  with  a 
result  not  causing  any  nuisance,  and  new  and 
unforeseen  circumstances  arise  which  render  the 
exercise  of  them  impracticable  i^athout  causing 
one,  the  persons  so  exercising  them  are  liable  to 
an  indictment.  Reg,  v.  Bradford  Navigatimi 
Company,  6  B.  &  S.  631 ;  34  L.  J.,  Q.  B.  191  ;  11 
Jur.,  N.  S;  769 ;  13  W.  R,  892. 

By  an  act,  reciting  that  a  railway  between 
certain  points  would  be  of  great  public  utility, 
and  would  materially  assist  the  agricultural 
interest  and  the  general  traffic  of  the  country, 
power  was  given  to  a  company  to  make  such 
railway  according  to  a  plan  deposited  with  the 
clerk  of  the  peace,  from  which  they  were  not  to 
deviate  more  than  100  yards.  By  a  subsequent 
act,  the  company  was  empowered  to  use  loco- 
motive engines  upon  the  railway.  The  railway 
was  made  parallel  and  adjacent  to  an  ancient 
public  highway,  and  in  some  places  came  within 
five  yards  of  it.  It  did  not  appear  whether  or 
not  the  line  could  have  been  made,  in  those 
instances,  to  pass  at  a  greater  distance.  The 
locomotive  engines  frightened  the  horses  of 
persons  using  the  highway  as  a  ^carriage  road. 
On  an  indictment  against  the  company  for  a 
nuisance  : — Held,  that  this  interference  with 
the  rights  of  the  public  must  be  taken  to  have 
been  contemplated  and  sanctioned  by  the  legis- 
lature, since  the  words  authorizing  the  use  of 
engines  were  unqualified,  and  the  public  benefit 
derived  from  the  railway  (whether  it  would 
have  excused  the  alleged  nuisance  at  common 
law  or  not)  shewed  at  least  that  there  was 
nothing  unreasonable  in  a  clause  of  an  act 
of  parliament  giving  such  unqualified  autho- 
rity. Rex  V.  Pease,  4  B.  &  Ad.  30  ;  1  N.  &  M. 
690. 

Form  of— Obstruction  to  Highway.]— An  in- 
dictment for  obstruction  of  a  public  way,  .de- 
scribing it  as  from  A,  towards  and  unto  B.,  is 
satisfied  by  proof  of  a  public  way  leading  from 
A.  to  B.,  tnough  turning  backwards  between  A. 
and  B.  at  an  acute  an^e,  and  though  the  part 
from  A.  to  the  angle  is  an  immemorial  wav, 
and  the  part  from  the  angle  to  B.  is  recently 
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dedicated.  "  Rex  v.  Downshire  (^Marchioneti)^ 

5  N.  &  M.  662 ;  4  A.  &  E.  232 ;  6  M.   &  W. 
662. 

An  indictment  for  obstructing  a  highway  (by 
placing  a  gate  across  it),  stated  the  way  to  be 
irom  the  town  of  C.  to  a  place  called  H.,  and 
charged  the  obstruction  to  be  "between  the 
town  of  0.  and  H. ;"  by  a  local  paving  act  the 
limits  of  the  town  of  C.  were  defined,  and  the 
locus  in  quo  was  within  those  limits,  and  the 
prosecutor  relied  on  the  local  turnpike  acts, 
which  prohibited  the  erection  of  gates  within 
the  town  : — Held,  that  the  indictment  could  not 
be  sustained,  as  the  terms  from  and  "  between  " 
excluded  the  town  ;  and  that,  according  to  the 
limits  defined  by  the  local  paving  act  which  the 
prosecutor  relied  on,  as  bringing  the  obstruction 
within  the  other  local  acts,  the  obstruction  was 
shewn  to  be  in  the  town.    Reg,  v.  Fisher ^  8  C. 

6  P.  612. 

In  an  indictment  for  a  nuisance  in  obstructing 
a  highway  leading  from  the  township  of  D.  unto 
the  town  of  C,  by  placing  a  gate  across  it,  the 
termini  D.  and  C.  are  exclud^  ;  and  therefore, 
if  it  appears  that  the  gate  was  put  up  in  the 
township  of  D.,  the  defendant  must  be  acquitted. 
Reg.  V.  Botjield,  Car.  &  M.  151. 

In  an  indictment  for  obstructing  a  highway, 
the  highway  may  be  laid  as  a  common  highway 
for  carts,  carriages,  &c.,  although  it  has  always 
been  arched  over  ;  provided  that  it  is  capable  of 
being  used  by  all  ordinary  carriages,  and  not- 
withstanding the  archway  is  not  sufficiently  high 
to  permit  road  waggons  and  other  carriages  of 
unusual  dimensions  to  pass  under  it.  Rex  v. 
Lynn,  1  C.  &  P.  527  ;  R.  &  M.  150. 


Power  to  Amend.]— Indictment  for  ob- 


structing a  footway  leading  from  A.  to  G.  The 
footway  was  for  half-a-mile  from  its  commence- 
ment, as  described  in  the  indictment,  a  carriage- 
way ;  the  obstruction  was  in  the  part  beyond : 
— Held,  a  mis-description  amendable  under 
14  &  15  Vict.  c.  100,  s.  1.  Reg.  v.  Sturge,  3 
El.  &  Bl.  734  ;  23  L.  J.,  M.  C.  172  ;  18  Jur. 
1052. 

Coits.] — The  prosecutor  of  an  indictment  for 
obstructing  a  highway  must  shew  himself  to  be 
the  party  grieved,  in  order  to  obtain  costs  under 

5  &  6  Will.  &  M.  c.  11,  s.  3.  Rex  v.  Iricledon, 
1  M.  &  S.  268. 

Fartioiilars.] — In  an  indictment  for  a  nuisance 
in  stopping  up  the  course  of  a  river  by  throwing 
in  mud,  the  act  appearing  permanent,  the  court 
refused  the  defendant  a  rule  for  the  particulars 
of  the  dates  of  the  act  in  question,  but  granted 
it  as  to  the  acts  themselves.  Reg,  v.  Flower, 
7  D.  P.  C.  665  ;  3  Jur.  558. 

A  prosecutor  in  an  indictment  for  a  nuisance 
may  be  compelled  to  give  a  particular  of  the 
acts  of  nuisance  intended  to  be  relied  on.  Rex 
V.  Curwood,  5  N,  &  M.  369  ;  1  H.  &  W.  310  ;  3  A. 

6  E.  815. 

A  rule  for  this  purpose  may  be  granted  with- 
out affidavit,  upon  reading  the  indictment  only. 
lb, 

Eridenoe.] — Upon  the  trial  of  an  indictment 
for  a  nuisance,  by  laying  down  a  tramway  in  a 
highway,  evidence  having  been  given  of  accidents 
occasioned   thereby,  the   juiy  interposed,  and 


expressed  their  opinion  that  the  tramway  was  a 
nuisance,  an  obstruction,  and  dangerous  to  pas- 
sengers. On  behalf  of  the  defendant,  evidence 
was  offered  that  the  tramway  was  used  by  a 
number  of  persons,  and  that  it  afforded  a  cheaper 
and  an  easier  mode  of  travelling  than  by  the 
ordinary  conveyances : — Held,  that  the  finding 
of  the  jury  amounted  to  a  verdict  of  guilty, 
and  that  the  evidence  offered  on  the  part  of  the 
defendant  was  immaterial  and  inadmissible. 
Reg,  V.  Train,  9  Cox,  C.  C.  180 ;  3  F.  &  F.  22  ; 
31  L.  J.,  M.  C.  169  ;  8  Jur.,  N.  S.  1151 ;  6  L.  T. 
380  ;  10  W.  R.  539- 

An  indictment  charged  that  the  defendant 
did  bum  and  melt  crude  arsenic  for  the  purpose 
of  making  arsenic,  whereby  noisome  and  un- 
wholesome smells  did  arise  so  that  the  air  was 
greatly  corrupted.  Evidence  that  cattle  and 
trees  in  the  neighbourhood  were  poisoned  by  the 
particles  of  white  arsenic  which  fell  on  the 
ground  from  the  noisome  vapour,  is  admissible, 
though  the  white  arsenic  itself  was  free  from 
smell.    Reg,  v.  Garland,  5  Cox,  C.  C.  165. 

Upon  the  trial  of  an  indictment  for  a  nuisance 
at  common  law  in  carrying  on  a  trade,  a  summary 
conviction  under  the  16  &  17  Vict.  c.  128,  s.  1, 
for  carrying  on  the  same  trade  so  as  to  occasion 
noxious  effluvia,  "  without  using  the  best  practi- 
cable means  of  preventing  or  counteracting  the 
smoke  or  other  annoyance,"  is  not  admissible  in 
evidence.  Reg,  v.  ^hmV,  8  El,  &  Bl.  486 ;  8 
Cox,  C.  C.  66  ;  4  Jur.,  N.  S.  300. 

A  bond  given  by  a  defendant,  acknowledging 
himself  to  be  guilty  of  a  nuisance,  is  good 
evidence  on  the  trial  of  an  indictment  for  a 
nuisance  in  carrying  on  the  same  business  in 
another  place.    Rex  v.  JVeville,  Peake,  91. 

Effoot  of  Preyione  Jadgment.]— On  the 

trial  of  an  indictment  for  continuance  of  a 
nuisance,  found  at  the  quarter  sessions,  and 
removed  into  the  Court  of  Queen's  Bench  by 
certiorari  and  tried  at  the  assizes,  a  plea  of 
autrefois  convict  on  a  former  indictment  for 
the  same  nuisance  was  not  allowed  to  be  added, 
even  by  consent,  the  judge  having  no  jurisdic- 
tion to  receive  it.  But  the  nuisance  being  a 
wall,  proved  to  be  still  standing : — Held,  that 
the  judgment  on  the  former  indictment  was 
conclusive.    Reg,  v.  Maybury,  4  F.  &  F.  90. 

A  verdict  of  guilty,  and  judgment  thereon,  in 
an  indictment  for  obstructing  a  public  highway, 
cannot  be  pleaded  as  an  estoppel  in  an  action 
brought  by  the  party  convicted  against  a  third 
person  for  using  the  way.  Petrie  v.  Nuttall,  11 
Ex.  569  ;  25  L.  J.,  Ex.  200. 

Question  for  Jury.] — On  an  indictment  for  a 
nuisance  in  a  highway,  by  putting  and  keeping 
steps  on  the  footpath  on  account  of  a  difference 
of  level,  the  defence  set  up  being  an  authority 
given  by  a  local  act  to  make  certain  alterations  : 
— Held,  that  it  was,  nevertheless,  a  question  for 
the  jury,  whether,  under  all  the  circumstances, 
the  alterations  had  been  carried  out  with  reason- 
able care.  If  what  might  have  been  excused  as 
temporary  had  been  kept  up  an  unreasonable 
time  the  defence  ceased.  Reg,  v.  Burt,  11  Cox, 
C.  C.  399. 

Held,  also,  that  the  lapse  of  time,  the  nature 
of  the  obstruction,  and  the  other  circumstances 
attending  it.  Were  sufficient  evidence  as  to  the 
unreasonableness  of  the  time.    Ih. 
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Postponing  Trial.]—The  trial  of  an  indict- 
ment for  obstracting  a  highway  will  not  be 
postponed  at  the  instance  of  the  defendant  antil 
the  trial  of  an  action  by  the  prosecutor  against 
him  for  injury,  by  reason  of  tne  obstruction  of 
the  same  highway.  Jiea,  v.  Bowles,  2  F.  &  F. 
371. 

Where  Knisanoe  Abated — Kon-appearanee.] 
— ^A  defendant  entered  into  a  recognizance  to 
appear  at  the  assizes,  and  plead  to  an  indictment 
for  a  nuisance.  At  the  time  of  the  assizes  he 
was  on  the  continent,  in  ill  health.  The  nuisance 
had  been  abated,  and  the  prosecutor  was  willing 
to  consent  to  an  acquittal.  The  judge  allowed 
it.     Reg.  V.  Macmichael^  8  C.  &  P.  756. 


Effect  o£] — On  an  indictment,  for  ob- 


stracting a  highway,  where  it  appears  that  the 
obstruction  has  been  removed,  that  is  substan- 
tially an  end  of  the  proceedings,  its  object 
having  been  attained.  Reg,  v.  Paget ^  3  F.  &  F. 
29. 

The  court  will  discharge  an  indictment  for  a 
nuisance  by  erecting  a  building  on  part  of  a 
highway,  on  a  merely  nominal  fine,  when  the 
nuisance  has  been  removed,  if  it  appears  that 
the  public  has  not  suffered  any  real  incon- 
venience. Rex  V,  Dunraven  (^Earl)^  W.,  W.  & 
D.  577. 

But  a  rule  for  that  purpose  cannot  be  absolute 
in  the  first  instance.    Ih, 

Judgment  by  Default.]  — Where  a  defendant, 
indicted  for  a  nuisance  in  obstructing  a  navig- 
able river,  allows  judgment  to  go  by  default,  and 
is  under  no  recognizances  to  appear  in  the 
Queen's  Bench  for  judgment,  the  court  will  not, 
in  his  absence,  give  judgment  that  the  nuisance 
be  abated,  though  notice  has  been  left  at  his 
residence  of  the  intention  of  the  crown  to  pray 
ft)r  judgment,  the  proper  course  being  to  sue  out 
a  writ  of  capias  and  proceed  to  outlawiy.  Reg, 
V.  Chichester,  2  Den.  C.  0.  458  ;  17  Q.  B.  504  ; 
15  Jur.  1131,  n. 

Consent  to  Verdict,  subject  to  Arbitration.] — 
On  motion  for  judgment  on  a  defendant  indicted 
for  a  nuisance,  where  a  verdict,  subject  to  a 
reference  to  arbitration,  has  been  consented  to, 
the  defendant  is  entitled  to  notice  of  the  motion, 
and  also  to  copies  of  the  affidavits  on  which  the 
motion  is  to  be  made.  If  the  verdict  remains  un- 
disturbed by  the  award,  the  prosecutor  may  either 
move  for  judgment  pursuant  to  the  verdict,  or 
for  an  attachment  against  the  defendant  for  the 
non-performance  of  the  award.  Reg.  v.  Gore,  8 
D.  P.  C.  102 ;  3  Jut.  1076. 

Kew  Trial.] — After  a  verdict  of  not  guilty 
upon  an  indictment  for  obstracting  a  highway, 
a  new  trial  will  not  be  granted  on  the  ground  that 
the  verdict  was  against  evidence  ;  although  the 
judge  who  tried  the  case  reports  that  he  is  dieT- 
satisfied  with  the  verdict.  Reg.  v.  Johnson,  2 
El.  &  El.  613  ;  29  L.  J.,  M.  0.  133  ;  6  Jur.,  N.  S. 
653  ;  8  W.  R.  236. 

Form  of  Judgment. ]~0n  an  indictment  for  a 
nuisance  in  erecting  a  wall  across  a  road  (not 
for  contiauing  the  nuisance),  it  is  not  necessary 
to  adjudge  that  the  nuisance  be  abated.  Rex  v. 
Yorkshire,  W,  R.  (Justices^,  7  T.  R,  467. 


Secus,  where  it  is  stated  in  the  indictment  to 
be  an  existing  nuisance.  Rex  v.  Stead,  8  T.  R.  142. 

If  the  court  is  satisfied  that  a  nuisance  indicted 
is  already  effectually  abated  before  judgment  is 
prayed  upon  the  indictment,  they  will  not  in 
their  discretion  give  judgment  to  abate  it.  And 
they  refused  to  give  such  judgment  upon  an  in- 
dictment for  an  obstruction  in  a  public  highway ; 
which  highway,  after  the  conviction  of  the  de- 
fendant, was  regularly  turned  by  an  order  of 
magistrates,  and  a  certificate  obtained  that  the 
new  way  was  fit  for  the  passage  of  the  public, 
and  on  affidavits  that  so  much  of  the  old  way 
indicted  as  was  still  retained  was  freed  from  all 
obstruction.  Rex  v.  Ificledon,  13  East,  164. 
And  see  Rex  v.  C<^mm4frell,  4  M.  &  S.  203. 

4.  Action. 
A.  When  it  Lies. 

Private  Injury  firom  Public  Kuiiances.] — An 

action  will  lie  at  the  suit  of  a  private  individual 
who  actually  sustains  an  injury  by  reason  of  a 
public  nuisance,  which  may  possibly  affect  the 
public,  and  for  which  the  person  committing  the 
nuisance  would  be  indictable.  Rose  v.  Groves, 
5  M.  &  G.  613  ;  6  Scott,  N.  R.  645  ;  1  D.  &  L.  61  ; 
12  L.  J.,  C.  P.  251  ;  7  Jur.  951. 

To  entitle  a  private  person  to  maintain  an 
action  for  a  matter  which  amounts  to  a  public 
nuisance,  he  must  shew  that  he  has  sustained  a 
particular  damage  or  injury  other  than  and 
beyond  the  general  injury  to  the  public,  and 
that  such  damage  is  direct  and  substantial. 
Benjamin  v.  Storr,  9  L.  R.,  C.  P.  400  ;  43  L.  J., 
0.  P.  162 ;  30  L.  T.  362  ;  22  W.  R.  631. 

The  plaintiff  kept  a  coffee-house  in  a  narrow 
street  near  Covent  Qarden.  The  defendants  car- 
ried on  an  extensive  business  as  auctioneers  in 
the  same  neighbourhood,  having  an  outlet  at 
the  rear  of  their  premises  next  adjoining  the 
plaintiff^s  house,  where  they  were  constantly 
loading  and  unloading  goods  into  and  from  vans. 
The  vans  intercepted  the  light  from  the  coffee- 
shop  to  such  an  extent  that  he  was  obliged  to 
bum  gas  nearly  all  day,  and  access  to  the  shop 
was  obstructed  by  the  horses  standing  in  front 
of  the  door,  and  the  stench  arising  from  their 
frequent  staleing  there  rendered  the  plaintiff's 
dwelling  incommodious  and  uncomfortable  : — 
Held,  that  the  evidence  disclosed  such  a  direct 
and  substantial  private  and  particular  damage 
to  the  plaintiff  beyond  ithat  suffered  by  the  rest 
of  the  public,  as  to  entitle  him  to  maintain  an 
action.    lb. 

When  the  private  right  of  the  owner  of  a 
house  adjoining  a  highway  to  access  from  his 
house  to  the  highway  is  interfered  with  by  an 
unreasonable  user  of  the  highway,  he  is  entitled 
to  recover  damages  from  the  wrongdoer  in 
respect  of  loss  of  custom  in  the  business  which 
he  carries  on  in  his  house.  He  is  entitled  also  to 
recover  damages  on  the  ground  that  he  has 
suffered  a  particular  injury  from  a  public  nuis- 
ance. Fritz  v.  Ilohson,  14  Ch.  D.  642  ;  49  L.  J., 
Ch.  321  ;  42  L.  T.  225  ;  28  W.  R.  459. 

The  proprietor  of  an  iron  and  steel  manu- 
factory at  Manchester,  commenced  in  May, 
1868,  the  use  of  a  steam-hammer,  which  was 
challenged  by  the  trustees  of  a  Roman  Catholic 
chapel,  as  a  nuisance,  disturbing  the  congrega- 
tion in  their  devotions  and  inte^cring  with  the 
business  of  the  schools  and  the    comfortable 
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enjoyment  of  the  rectory-house.  On  a  bill  filed 
by  them  to  restrain  the  nuisance,  the  defendant 
alleged  that  the  nuisance  was  a  public  nuisance, 
and  should  have  been  proceeded  against  by  in- 
dictment : — Held,  that  the  court  had  jurisdiction 
to  give  relief ;  and  the  court  accordingly  directed 
an  injunction,  as  well  as  an  inquiry  as  to  dam- 
ages.   BosMl  V.  Whitivorth,  19  W.  R.  804. 


b.  Notice  of. 

In  what  Cases.] — It  is  unnecessary,  before 
instituting  proceedings  in  the  Court  of  Chancery 
for  an  injunction  to  restrain  a  local"  board  of 
health  from  continuing  a  nuisance,  to  serve  the 
notice  required  by  25  k  26  Vict.  c.  102,  s.  106  ; 
such  notice  refers  only  to  proceedings  at  law. 
Att.'Oen.  y.  Hackney  Local  Board,  20  L.  R., 
Eq.  626  ;  44  L.  J.,  Ch.  545  ;   33  L.  T.  244. 

S.  264  of  the  Public  Health  Act,  1875  (38 
k  39  Vict.  c.  55),  requiring  a  month's  notice  to 
be  served  on  a  local  authority  before  commencing 
an  action  for  anything  done  under  the  provisions 
of  the  act,  does  not  apply  where  the  object  of  the 
action  is  to  restrain  the  commission  of  a  nuis- 
ance ;  and  this  notwithstanding  the  plaintiff 
also  claims  compensation  for  past  damage. 
F.ower  v.  Low  Ley  ton  Local  Board,  5  Ch.  D. 
347  ;  46  L.  J.,  Ch.  621 ;  36  L.  T.  236  ;  25  W.  R. 
645— C.  A.  Reversing  36  L.  T.  236  ;  25  W.  R. 
423«    See  also  cases  sub  tit.  Action. 


0.  Parties. 

Who  are  Liable — ^Publio  Body.] — A  corpora- 
tion, which  became  the  sanitary  authority  in 
their  town  in  1873,  suffered  sewage  to  continue 
to  run  from  a  drain  in  the  town  into  a  canal,  by 
a  culvert  running  through  the  plaintiff's  property, 
which  created  some  nuisance  and  some  damage 
to  the  plaintiff: — Held,  that  an  information 
would  lie,  and  that  the  corporation  was  liable  to 
be  restrained  by  injunction  from  continuing 
such  nuisance  and  damage,  though  they  derived 
no  profit  from  the  works  causing  the  nuisance. 
Att.'Gen.  v.  Basingstoke  {Mayor),  45  L.  J.,  Ch. 
726  ;  24  W.  R.  817. 

The  Metropolitan  Poor  Act,  1867  (30  Vict, 
c.  6)  authorizes  the  formation  of  districts  and 
district  asylums  for  the  care  and  cure  of  sick 
and  infirm  poor,  creates  corporations  for  that 
purpose,  gives  authority  to  the  poor  law  board 
(now  the  local  government  board)  to  issue 
directions  to  these  corporations,  enables  them 
to  purchase  lands  and  erect  buildings  for  the 
purposes  of  the  act,  and  makes  the  rates  of 
parishes  and  unions  liable  for  the  outlay  thus 
incurred.  But  it  does  not,  by  direct  and  impe- 
rative provisions,  order  these  things  to  be  done, 
so  that  if,  in  doing  them,  a  nuisance  is  created 
to  the  injury  of  the  health  or  property  of 
persons  resident  in  the  neighbourhood  of  the 
place  where  the  land  is  purchased,  or  the  build- 
ings erected,  it  does  not  afford  to  these  acts  a 
Statutory  protection.  And  therefore,  where  such 
nuisance  was  found  as  a  fact : — Held,  that  the 
district  board  could  not  set  up  the  statute,  nor 
the  orders  of  the  poor  law  board  under  it,  as  an 
answer  to  an  action,  or  to  prevent  an  injunction 
issuing  to  restrain  the  board  from  continuing  the 
nuisance.  Metropolitan  Asylvm  District  Man- 
agers V.  Hillj  6  App.  Cas.  193  ;  60  L.  J.,  Q.  B. 


353  ;  44  L.  T.  653  ;  29  W.  R.  617  ;  45  J.  P.  664 
— H.  L.  (B.). 


Commanding   Officer   at   Gamp.]  —  The 


plaintiff  complained  that  the  defendant  E.,  the 
commanding  officer  at  the  Curragh  camp,  caused 
to  be  placed  on  a  piece  or  parcel  of.  ground  next 
the  plaintiff's  premises  certain  filthy  ordure  or 
excrement,  from  which  foul  and  pestilential 
vapours  and  exhalations  arose,  which  rendered 
the  house  and  premises  of  the  plaintiff  unfit  for 
human  habitation  :  the  defendant  denied  doing 
the  acts  complained  of.  On  the  trial  it  appeared 
that  the  other  defendant,  B.,  a  contractor,  had 
contracted  with  the  comptroller  (who  had  the 
power  of  employing  and  of  dismissing  him)  to 
acodorize  the  filth,  and  to  remove  it  from  the 
camp  when  required  by  E.  so  to  do ;  and  it 
further  appeared  that  E.  had  not  ordered  the 
commission  of  the  nuisance.  B.  removed,  but 
did  not  deodorize  the  filth.  The  jury  found  for 
the  plaintiff,  damages  lOZ. : — Held,*  that  inas- 
much as  E.  had  not  ordered  the  commission  of 
the  nuisance,  and  inasmuch  also  as  he  had 
neither  contracted  with,  nor  had  the  power  of 
dismissing  the  contractor,  he  was  not  responsibl  e 
for  the  commission  of  the  grievances  complained 
of,  and  that  the  verdict  must  therefore  be  entered 
for  him.    Jgoe  v.  Evehigh,  4  Ir.  R.,  C.  L.  238. 

Owner.] — The  law  requires  of  persons  having 
in  their  custody  instruments  of  danger,  that 
they  should  keep  them  with  the  utmost  care ; 
therefore,  where  a  defendant,  being  possessed  of 
a  loaded  gun,  sent  a  young  girl  to  fetch  it,  with 
directions  to  take  the  priming  out,  which  was 
accordingly  done,  and  damage  accrued  to  the 
plaintiff's  son,  in  consequence  of  the  girl  pre- 
senting the  gun  at  him,  and  drawing  the  trigger, 
when  the  gun  went  off  : — Held,  that  the  defen- 
dant was  liable  to  damages  in  an  action  upon  the 
case.  Dixon  v.  Bell,  5  M.  &  S.  198  ;  1  Stark. 
287. 

Liability  of  Oocnpier — ^Aots  of  Third  Parties.] 

— Although  the  owner  of  property  may,  as  occu- 
pier, be  responsible  for  injuries  arising  from  acts 
done  upon  that  property  by  persons  who  are 
there  by  his  permission,  though  not  strictly  his 
agents  or  servants,  such  liability  attaches  only 
upon  parties  in  actual  possession.  Rich  v. 
Ba^terjield,  4  C.  B.  783  ;  2  C.  &  K.  257  ;  16  L. 
J.,  C.  P.  273  ;  11  Jur.  696. 


Kegligenoe  of  Contractor.] — It   is  the 


absolute  duty  of  an  occupier  of  premises,  having 
a  lamp  overhanging  the  footway,  to  prevent  its 
becoming  dangerous  to  the  public ;  and  if,  in 
fact,  it  becomes  dangerous  it  is  a  nuisance,  and 
for  any  injury  caused  by  such  nuisance  he  is 
liable  ;  and  he  cannot  shift  the  liability  arising 
from  such  a  duty  from  himself  by  having  em- 
ployed a  competent  person  to  repair  it.  Tarry 
V.  Ashton,  I  Q.  B.  D.  314  ;  45  L.  J.,  Q.  B.  260 ; 
34  L.  T.  97  ;  24  W.  R.  581. 

Liability  of  Owner  or  Oconpier — Suffering 
Continuance  of  Koisance.]  — -  The  defendants 
were  owners  of  the  soil  of  a  stream  which  sup- 
plied water  to  two  print-works.  A.,  whilst 
occupier  of  both  works,  erected  a  weir  across  the 
stream,  and  thereby  diverted  the  water  from  one 
of  the  works.    The  plaintiff,  becoming  lessee  of 
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the  last-mentioned  work,  and  entitled  to  the 
water  of  the  stream,  removed  the  weir.  A. 
afterwards,  without  any  authority  from  the 
defendants,  and  against  their  will,  replaced  the 
weir : — Held,  that  they  were  not  responsible  for 
the  act  of  A,,  or  for  the  continuance  of  the  nuis- 
ance. Saxhy  y.  Majichester  and  Shrffield  Rati- 
way  Company,  i  L.  R.,  C.  P.  198;  38  L.  J., 
C.  P.  153  ;  19  L.  T.  640  ;  17  W.  R.  293. 

Action  for  continuing  a  nuisance  to  the  plain- 
tiflfs  market  by  building,  which  excluded  the 
public  from  a  part  of  the  space  on  which  the 
market  was  lawfully  held.  The  building  was 
erected  in  1838,  under  the  superintendence  and 
directions  of  the  defendants,  not  on  their  own 
lands  but  on  that  of  a  corporation,  of  which 
corporation  they  were  members.  L.  was  the 
owner  of  the  market  in  1838,  and  in  1839  he 
demised  it  to  the  plaintiff ;  and  the  market 
being  afterwards  obstructed  by  the  buildings  an 
action  was  brought : — Held,  that  the  defendants 
were  liable  for  continuing  the  nuisance,  although 
they  had  no  right  to  enter  upon  the  land  to 
remove  it,  and  that  the  action  was,  therefore, 
maintainable.  Thompson  v.  Gibnoii,  7  M.  &  W. 
456  ;  9  D.  P.  C.  717. 

When  premises  are  let  to  a  tenant,  the  land- 
lord cannot  be  made  liable  for  a  nuisance  exist- 
ing on  them,  unless  it  is  shewn  that  he  could 
have  removed  it,  but  yet  continued  the  nuisance. 
Pretty  v.  Bickmorey  8  L.  R.,  C.  P.  401 ;  28  L.  T. 
704  ;  21  W.  R.  733. 

The  occupier  of  a  house  is  liable  for  allowing 
the  continuance  on  his  premises  of  any  artificial 
work  which  causes  a  nuisance  to  a  neighbour, 
even  though  it  has  been  put  there  before  he  took 
possession.  Broder  v.  Saillardj  2  Ch.  D.  692  ; 
45  L.  J.,  Ch.  414  ;  24  W.  R.  1011. 

A.,  the  owner  of  a  house,  with  a  fire-place 
and  a  chimney,  demised  it  to  a  tenant  from 
week  to  week.  The  tenant  lighted  fires,  and 
from  the  position  of  the  chimney,  the  emis- 
sion of  the  smoke  was  a  nuisance  to  B.,  the 
occupier  of  the  adjoining  house.  More  than 
one  week  elapsed  during  which  this  nuisance 
continued,  ana  A.  did  not  determine  the  ten- 
ancy. B.  brought  an  action  against  A.  for 
causing  and  continuing  this  nuisance,  to  which 
A.  pleaded  not  guilty  and  not  possessed  : — Held, 
that  on  both  issues,  A.  was  entitled  to  the  ver- 
dict. Jiich  V.  Basterfield,  4  C.  B.  783  ;  2  C.  & 
K.  257  ;  16  L.  J.,  C.  P.  273  ;  11  Jur.  696. 

A  defendant  had  more  than  twenty  years  before 
action  constructed  a  sewer  or  a  watercourse 
through  property  of  his  own,  then  occupied  by 
him.  In  1845,  the  defendant  let  a  house,  shop, 
and  cellar  to  the  plaintiff,  which  the  defendant 
down  to  that  time  also  occupied  with  the  pro- 
perty. In  1851,  the  sewer  or  watercourse  burst, 
and  thereby  the  plaintiff's  cellar  and  goods  were 
damaged,  and  he  thereupon  brought  an  action 
against  the  defendant  for  negligently  and  im- 
projxjrly  making  and  constructing  the  sewer,  and 
keeping  and  continuing  the  same  negligently  and 
improperly  made  and  constructed,  and  so  causing 
the  damage.  The  jury  found  that  the  sewer  was 
not  originally  constructed  with  proper  care,  and 
it  was  proved  that  it  had  been  continued  in  the 
same  state : — Held,  that  upon  the  letting  of  the 
premises  to  the  plaintiff,  a  duty  arose  on  the  part 
of  the  defendant  to  take  care  that  that  which  was 
rightful  did  not  become  wrongful  to  the  plaintiff, 
because  that  would  be  in  derogation  of  the  de- 
fendant's own  demise  to  the  plaintiff,  and  that 


upon  this  ground,  as  also  upon  the  principle  sic 
utere  tuo  ut  alienum  non  laedas,  the  action  was 
maintainable.  Alston  v.  Orant,  3  El.  &  Bl.  128  ; 
2  C.  L.  R.  933  ;  23  L.  J.,  Q.  B.  163  ;  18  Jur. 
332. 

In  an  action  for  a  nuisance,  ■occasioned  by  drains 
on  the  premises  belonging  to  the  defendant  and 
adjoining  the  premises  of  the  plaintiff,  the  declara- 
tion alleged  that  the  defendant  was  the  owner  and 
Eroprietor  of  the  drains,  and  that  he  ought  to 
ave  kept  them  cleansed,  and  have  prevented  the 
accumulation  of  filth  from  running  into  the 
dwelling-house  of  the  plaintiff,  but  neglected  t<J 
do  so  : — Held,  that  the  declaration  was  bad,  as  it 
did  not  shew  that  the  defendant  was  the  occupier 
of  the  drains,  and  the  nuisance  was  not  shewn  to 
be  of  a  permanent  or  a  continuing  character. 
Russell  V.  S/umto7i,  2  G.  &  D.  573  ;  3  Q.  B,  449  ; 
6  Jur.  1059. 

A.  let  to  B.  a  field  for  the  purpose  of  its  being 
worked  as  a  lime  quarry.  The  ordinary  way  of 
getting  the  limestone  was  by  means  of  blasting, 
and  A.  authorized  the  quarrying  the  stone  and 
the  erection  of  limekilns  in  the  field.  A  nuisance 
was  caused  to  the  adjoining  occupier  by  the 
blasting  and  by  the  smoke  from  the  kilns,  and  he 
brought  an  action  against  A.  and  B. : — Held,  that 
A.,  the  landlord,  was  liable,  although  the  nuis- 
ance was  actually  created  by  the  act  of  his 
tenant,  because  the  terms  of  the  demise  were  an 
authority  from  him  to  B.  to  create  the  nuisance, 
which  was  therefore  the  necessary  consequence 
of  the  mode  of  occupation  contemplated  in  the 
demise.  James  v.  Harris,  45  L.  J.,  Q.  B.  545  ; 
35  L.  T.  240. 

A  nuisance  of  a  permanent  character  having 
been  created  on  land  in  the  occupation  of  a 
tenant  from  year  to  year,  the  reversioner  is  liable 
for  damage  caused  by  it,  if  it  is  shewn  that  since 
the  creation  of  the  nuisance  and  before  the 
damage  he  might  have  determined  the  tenancy 
and  did  not ;  such  continuing  of  the  tenancy 
being  equivalent  to  a  re-letting ;  and  it  is  no 
defence  that  he  had  no  notice  or  knowledge  of 
the  existence  of  the  nuisance.  Qandy  v.  Jubhev, 
5  B.  &  S.  78  ;  33  L.  J.,  Q.  B.  151 ;  10  Jur.,  N.  S. 
652  ;  9  L.  T.  800 ;  12  W.  R.  526.  See  S,  C,  (/» 
error"),  5  B.  &  S.  485  ;  13  W.  R.  1022. 

A  person  who  lets  premises  with  a  nuisance 
upon  them,  and  subsequently  receives  rent,  is 
liable  for  the  continuance  of  the  nuisance.  Rex 
V.  Pedlcy,  3  N.  &  M.  627  ;  1  A.  &  E.  822. 

But  a  landlord  is  not  liable  in  respect  of  a  new 
nuisance  created  by  his  tenant  during  the  term* 

n. 

State  of  Premises.! — Where  a  landlord 


lets  premises,  the  natural  consequence  of  the 
regular  use  of  which  is,  that  they  will  become  a 
nuisance  unless  properly  attended  to,  he  is  liable 
if  they  afterwards  become  a  nuisance  by  such 
regular  use.    lb. 

A  landlord  is  liable  for  an  injury  to  a  stranger 
by  the  defective  repair  of  demised  premises  only 
when  he  has  contracted  with  the  tenant  to  repair, 
or  when  he  has  been  guilty  of  misfeasance,  as  for 
instance  in  letting  the  premises  in  a  ruinous  con- 
dition :  in  all  other  cases  he  is  exempt  from 
responsibility  for  accidents  happening  to  stran- 
gers during  the  tenancy.  Nelson  v.  lAterpool 
Brewery  Company,  2  C.  P.  D.  311 ;  46  L.  J.,  C. 
P.  675  ;  25  W.  R.  877. 

.  The  defendants  let  to  F.  a  house  by  an  agree- 
^  ment  in  writing,  by  which  F.  agreed  "  to  do  all 
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necessary  repairs  to  the  premises  except  main 
walls,  roof,  and  main  timbers."  There  was  no 
agreement  by  the  defendants  to  repair,  and  the 
house  was  in  good  condition  at  the  time  of  let- 
ting it.  Owing  to  the  defendants'  negligence  in 
not  repairing  a  part  of  the  main  walls,  a  chimney- 
pot during  the  tenancy  of  F.  fell  upon  the  plain- 
tiff, who  was  a  servant  of  F.,  and  injured  him  : — 
Held,  that  the  plaintiff  was  not  entitled  to  re- 
cover compensation  from  the  defendants  for  the 
injury  sustained  by  him.  Ih, 
'  An  owner  of  premises,  including  a  stack  of 
chimneys  which  were  ruinous,  and  impended  over 
A/s  premises'in  a  dangerous  manner,  demised  the 
first-mentioned  premises,  knowing  the  real  state 
of  the  case  ;  the  condition  of  the  chimneys  con- 
tinued to  be  so  dangerous  until  they  actually  fell 
and  damaged  A.'8  premises,  without  any  default 
of  the  tenant,  but  owing  to  the  effect  of  gravita- 
tion : — Held,  that  the  owner  was  liable  to  A.  for 
the  injury.  Todd  v.  FligJit,  9  C.  B.,  N.  S.  377  ; 
30  L.  J.,  C.  P.  21  ;  7  Jur.,  N.  S.  291. 

KniBanoe  to  Highway — Covenant  to  Be- 


pair.] — The  lessor  of  demised  premises  adjoining 
the  highway  is  not  liable  for  a  nuisance  to  the 
highway  existing  on  such  premises  at  the  time  of 
the  demise,  if  the  lessee  occupies  under  an  obliga- 
tion to  repair.  Gwinnell  v.  Eanier^  10  L.  R.,  C.  P. 
658  ;  32  L.  T.  835. 

A  landlord,  in  1873,  demised  a  house  abutting 
upon  a  public  street  to  W.,  the  lease  containing 
a  covenant  whereby  W.  bound  himself  to  "  repair 
and  keep  in  repair  "  the  demised  premises.  At 
the  time  of  the  demise  there  was  upon  the  pre- 
mises a  grating  opening  into  the  street,  which 
grating  was,  unknown  to  the  landlord,  in  a  de- 
fective state  of  repair  and  dangerous.  In  1874 
the  grating  gave  way,  causing  damage  to  the 
plaintiff  while  lawfully  using  the  highway.  The 
jury  found  that  the  landlord  could  not  have  known 
of  the  defective  condition  of  the  grating  by  the 
exercise  of  ordinary  care : — Held,  that  he  was 
not  liable.    Ih, 

-  Eyidenoe.] — A.  was  reversioner  of  pre- 
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mises,  in  front  of  which  were  stone  flags  and 
gratings  stretching  from  the  walls  of  the  pre- 
mises, over  an  area,  to  the  retaining  wall  of  a 
raised  highway  opposite.  The  flags  and  gratings 
had  been  dedicated  to,  and  used  as  part  of,  the 
highway  from  a  time  previously  to  5  &  6  Will.  4, 
c.  50 ;  but  they  were  not  kept  in  repair  by  the 
parish,  although  the  highway  itself  was.  From 
the  want  of  repair  and  the  collection  of  a  crowd, 
the  flagging  gave  way,  and  B.  fell  into  the  area 
and  was  killed  .-—Held,  that  if  the  flagging  was 
a  private  way  to  the  premises,  the  occupier,  and 
not  the  reversioner,  was  liable,  and  if  a  public 
way,  then  the  occupier  was  not  liable  as  for  a 
hole  made  near  the  highway,  for  the  gulf  was  the 
result  of  the  raising  of  the  highway  by  others, 
and  not  of  an  excavation  by  the  occupier ;  nor 
was  the  occupier  liable  for  keeping  buildings  near 
the  highway  in  a  state  dangerous  to  passers  by, 
for  the  buildings  formed  part  of  the  highway 
itself.  Robins  v.  Jones,  15  C.  B.,  N.  S.  221 ;  33 
L.  J.,  C.  P.  1  ;  10  Jur.,  N.  S.  239  ;  9  L.  T.  523  ; 
12  W.  R.  248. 

Attomey-Oeneral,  when  Entitled  to  take  Pro- 
ceedingfl  on  Behalf  of  the  Pnblio.] — The  at- 
torney-general may  properly  take  proceedings 
on  behalf  of  the  public,  when  acts  tending  to 


the  injury  of  the  public  are  being  done  without 
lawful  authority,  even  though  no  evidence  be 
produced  of  actual  injury  having  been  inflicted. 
After  the  expiration  of  the  parliamentary  powers 
of  a  bridge  company  the  company  continued  to 
carry  on  their  operations  on  and  off  their  own 
lands,  intending  to  apply  for  a  new  act  to  revive 
and  extend  the  powers  conferred  by  their  original 
act.  An  action  having  been  commenced  by  the 
attorney-general,  on  the  information  of  two  of 
the  shareholders,  for  the  purpose  of  restraining 
the  company  from  proceeding  with  their  worl^ 
without  due  authority,  and  from  using  the  moneys 
of  the  company  for  such  works,  or  for  other  un- 
authorized purposes,  the  company  obtained  their 
new  act,  and  the  plaintiffs  thereupon  obtained 
leave  to  discontinue  so  much  of  their  claim  as 
related  to  matters  other  than  the  claim  to  have 
the  company  restrained,  before  the  passing  of 
the  new  act,  from  executing  works  off  their  own 
lands.  The  action  being  brought  to  a  hearing : — 
Held,  that  the  action  was  justifiably  commenced, 
and  that  the  company  must  pay  the  costs  of  the 
action,  other  than  those  relatmg  to  the  part  of  it 
which  had  been  discon tinned.  A ttomey-  General 
V.  Shrewsbury  (^Kingsland')  Bridge  Gympany,  21 
Ch.  D.  752  ;  51  L.  J.,  Oh.  746  ;  46  L.  T.  687 ;  30 
W.  R.  916. 

An  information  was  filed  at  the  relation  of 
persons  dwelling  on  a  river  complaining  of  a 
nuisance  caused  by  the  sewage  of  the  neighbour- 
ing town.  The  nuisance  to  the  relators  was 
proved,  but  it  was  in  evidence  that  if  the 
nuisance  was  stoppc<l,  the  health  of  the  inha- 
bitants of  the  town,  whose  number  greatly  ex- 
ceeded the  sufferers  by  the  nuisance,  would  be 
endangered : — Held,  that  the  court  could  not 
interfere  with  the  attorney-general's  discretion, 
or  consider  the  balance  of  inconvenience.  At- 
torney'General  V.  Leeds  (May or ^  &^0i  ^9  L,  J., 
i  Oh.  254  ;  22  L.  T.  330  ;  18  W.  R.  517.  Affirmed, 
;  5  L.  R.,  Ch.  583  ;  39  L.  J.,  Ch.  711 ;  19  W.  R.  19. 

Bight  of  Pnblio  Body.] — A  local  board  of 
health  entered  into  an  agreement  with  a  sewage 
company,  in  pursuance  of  which  they  afterwards 
granted  a  lease  to  the  company  of  the  sewage 
works  of  a  town,  and  of  a  plot  of  land,  for  a 
term  of  fourteen  years,  the  company  covenanting 
that  they  would  during  the  term  keep  the  out- 
fall of  the  works,  with  the  engines,  pumps,  and 
apparatus,  in  proper  working  order,  so  as  to 
admit  of  the  free  flow  of  the  sewage  through 
the  sewers  communicating  with  the  works,  and 
so  that  the  same  might  not  at  any  time  be 
stopped.  To  a  bill  by  the  local  board  against 
the  company,  complaining  thift  the  company's 
works  were  insufficient  to  treat  the  sewage  suc- 
cessfully, that  they  were  pumping  only  a  portion 
of  the  sewage  out  of  the  sewers,  and  were  dam- 
ming up  or  heading  back  the  residue  in  the 
sewers,  so  as  to  be  a  nuisance  to  the  inhabitants 
of  the  town,  and  that  the  plaintiffs  were  being 
threatened  with  proceedings,  and  praying  for  an 
injunction  to  restrain  the  defendants  from  per- 
mitting the  sewage  to  remain  in  the  sewers,  so 
as  to  be  a  nuisance  or  damage  to  the  plaintiffs, 
and  from  damming  up  or  heading  back  the 
sewage  in  the  sewers,  the  defendants  demurred, 
on  the  grounds  that  the  court  could  not  superin- 
tend the  proper  performance  of  the  works ;  that 
the  plaintiffs  had  alleged  no  special  damage ; 
and  that  it  was  not  the  practice  of  the  court  to 
restrain  the  infringement  of  a  public  right  at 
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the  suit  of  a  corporation,  except  at  the  instance 
or  in  the  presence  of  the  attorney-general. 
Demurrer  overraled ;  and  injunction  granted. 
Nuneaton  Local  Board  v.  OeTteral  Sewage  Oom- 
pany,  20  L.  R.,  Eq.  127  ;  44  L.  J.,  Gh.  561. 

Bights  of  Beverfioner.] — The  plaintiff  was  the 
ovmer  in  fee  of  a  cottage,  the  defendant  owned 
some  land  immediately  adjoining.  The  plaintiff 
alleged  that  the  defendant  had  ereQted  on  the 

Elaintiff^s  land  a  hoarding  on  poles  in  order  to 
lock  out  the  access  of  light  to  a  window  in  the 
cottage,  and  had  in  so  doing  committed  a  tres- 
pass. The  plaintiff  also  alleged  that  the  poles 
and  hoarding  produced  a  rattling  and  creaking 
noise  which  was  an  intolerable  nuisance  to  the 
plaintiff  and  his  tenants.  The  plaintiff  claimed 
an  injunction  to  restrain  the  trespass  and  the 
nuisance.  At  the  trial  it  was  proved  that  the 
cottage  was  in  the  occupation  of  a  weekly  tenant 
of  the  plaintiff,  who  was  not  a  party  to  the 
action.  There  was  no  evidence  tnat  the  acts 
of  the  defendant  had  caused  any  diminution  of 
value  of,  or  other  injury  to,  the  reversion : — 
Held,  that  the  poles  and  hoarding  not  being  of 
such  a  permanent  character  as  to  injure  the 
reversion,  the  plaintiff  could  not  maintain  an 
action  for  trespass ;  and  that  the  erection  of  the 
poles  on  the  plaintiff's  land  was  too  trifling  an 
injury  to  entitle  the  plaintiff  to  an  injunction. 
Iloehdale  Canal  Chmpany  v.  King  (2  Sim.,  N. 
S.  78)  distinguished.  Cooler  v.  OrahtreCy  20 
Ch.  D.  589 ;  51  L.  J.,  Ch.  644 ;  47  L.  T.  5 ;  30 
W.  R.  649 ;  46  J.  P.  628— C.  A.  Affirming  19 
Ch.  D.  193  ;  51  L.  J.,  Ch.  189  ;  45  L.  T.  587 ;  30 
W.  R.  285. 

When  a  public  street  was  improperly  used  as 
a  stable-yard: — Held,  that  the  nuisance  to  the 
neighbouring  houses  was  not  so  permanent  as  to 
entitle  a  reversioner  to  an  injunction.  Matt  v. 
SJioolhrcdy  20  L.  R.,  Eq.  22  ;  44  L.  J.,  Ch.  380  ; 
23  W.  R.  545. 

The  owner  of  a  house  occupied  by  weekly 
tenants  is  within  the  rule  that  a  reversioner 
cannot  maintain  an  action  in  respect  of  a  tem- 
porary nuisance.  Jone»  v.  CJiappell,  20  L.  R., 
Eq.  539  ;  44  L.  J.,  Ch.  658. 

TrespaM  under  Colour  of  Contract]  —  The 
owner  in  fee  of  a  garden  over  which  the 
tenants  of  his  adjoining  houses  had  rights  of 
enjoyment  and  management  is  entitled  to  an 
injunction  to  restrain  continuing  trespasses  in- 
volving nuisances  in  the  garden,  committed  by  a 
person  acting  under  colour  of  a  contract  to  im- 
prove the  garden  entered  into  between  him  and 
the  tenants.  Allen  v.  Martin,  20  L.  R.,  Eq.  462  ; 
32  L.  T.  760  ;  23  W.  R.  904. 

Action  by  Two — ^Failure  of  One  to  Establish 
Bight.] — ^A  bill  was  filed  by  two  several  land- 
owners to  restrain  an  anticipated  nuisance  from 
intended  cement  works.  The  properties  of  the 
two  were  situate  on  diametrically  opposite  sides 
of  the  intended  works,  and  the  residence  of  one 
was  close  by,  that  of  the  other  at  a  considerable 
distance  from,  the  works.  The  manufacture  was 
commenced  before  the  evidence  was  closed,  and 
the  result  of  the  evidence  was  to  prove  the  exist- 
ence of  a  nuisance  affecting  one,  whilst  the  case 
of  the  other  failed : — Held,  that  the  failure  of 
the  case  of  the  one  did  not  affect  the  right  of  the 
other  to  relief  upon  the  joint  bill,    Un^i'eville  v. 

VOL.  V. 


Johnson,  10  L.  R.,  Ch.  680 ;  44  L.  J.,  Ch.  762  ;  23 
W.  R.  844. 

The  bill,  so  far  as  concerned  the  plaintiff 
whose  case  failed,  was  dismissed  with  so  much 
of  the  costs  as  had  been  occasioned  by  making 
him  a  co-plaintiff,  and  a  decree  for  an  injunction 
was  made  in  favour  of  the  other.    lb. 

d.  Injnnotion. 

In  what  Cases.] — ^A  nuisance  ag^ainst  which  a 
court  of  equity  will  grant  an  injunction  must 
be  a  material  injury  to  property,  or  to  the  com- 
fort of  the  existence  of  those  who  dwell  in  the 
neighbourhood.  Luscomhe  v.  Steer,  17  L.  T. 
229  ;  15  W.  R.  1191. 

The  amount  of  annoyance  which  will  induce 
a  court  of  equity  to  interfere  between  the 
owners  of  adjoining  buildings  discussed  and 
defined,  and  the  nature  and  value  of  evidence 
in  such  cases  considered.  Gaunt  v.  Pynney,  8 
L.  R..  Ch.  8 ;  42  L.  J.,  Ch.  122 ;  27  L.  T.  569  ; 
21  W.  R.  129.     Affirming  26  L.  T.  308. 

A  bill  and  information  filed  to  restrain  the 
local  board  of  health  of  a  town  from  discharging 
sewage  into  a  river  dismissed  with  costs,  on  the 
ground  that  the  injury  proved  was  trifling.  Att.- 
Qen,  V.  Oee,  10  L.  R.,  Eq.  131  ;  23  L.  T.  299. 

Occurrences  of  nuisance,  if  temporary  and 
occasional  only,  are  not  g^unds  for  the  inter- 
ference of  the  Court  of  Chancery  by  injunc- 
tion except  in  extreme  cases.  Sioaine  v.  Oreat 
Northern  Railway  Company,  4  De  G.,  J.  k,  S.  21 1. 

Therefore,  when  a  railway  company  carried 
down  to  and  deposited  on  a  siding  to  their 
line  manure,  which  was  occasionally  not  proper 
manure,  and  they  occasionally  allowed  it  to  re- 
main there  longer  than  it  ought  to  have  remained: 
— Held,  in  a  suit  by  a  neighbouring  landowner 
for  an  injunction  to  restrain  the  nuisance,  and 
for  damages,  that  the  court  could  not  interfere 
by  way  of  injunction.    lb. 

The  Court  of  Chancery  will  restrain  the  con- 
tinuance of  a  nuisance  by  injunction,  wherever 
substantial  damages  might  be  recovered  in 
respect  of  it  by  an  action.  Crump  v.  Lambert ^ 
3  L.  R.,  Eq.  409  ;  15  L.  T.  600 ;  15  W.  R.  417. 
Affirmed,  17  L.  T.  133. 

To  induce  the  court  to  grant  a  mandatory 
injunction  to  restrain  the  carrying  on  of  works 
alleged  to  be  injurious  to  a  neighbouring  pro- 
perty, the  plaintiff  must  prove  that  his  property 
has  sustained  actual  substantial  damage,  which 
is  apparent  to  an  ordinary  person,  and  not 
merely  such  damage  as  can  only  be  perceived 
by  means  of  scientific  or  microscopic  investi- 
gation. Salvin  v.  North  Brancepeth  Coal  Cotn^ 
pany,  9  L.  R.,  Ch.  708  ;  44  L.  J.,  Ch.  149 ;  31 
L.  T.  154  ;  22  W.  R,  904. 

The  Court  of  Chancery  will  interfere  by  in- 
junction to  restrain  a  nuisance  which  is  perma- 
nent and  serious  ;  and  in  determining  whether 
relief  ought  to  be  granted,  regard  will  be  had, 
not  only  to  the  comfort  and  convenience  of  the 
occupier  of  the  land  for  the  time  being,  but  to 
the  prospective  effect  of  the  nuisance,  in  dimin- 
ishing tne  value  of  land.  Ooldsmid  v.  Ttm- 
bridge  Wells  Improvement  Commissioners,  1 
L.  R.,  Ch.  349  ;  36  L.  J.,  Ch.  382  ;  12  Jur.,  N.  S. 
308  ;  14  L.  T.  164  ;  14  W.  R.  662. 

Although  the  Court  of  Chancery  will  some- 
times refuse  an  injunction  to  restram  a  nuisance 
— as,  for  instance,  where  the  damage  is  infini- 
tesimally  small,  and  the  continuance  of   the 
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nuisance  of  short  dnration  —  yet  where  the 
nuisance  causes  substantial  and  permanent 
damage  to  an  individual,  the  court  will  not 
refuse  an  injunction  even  though  the  act  causing 
the  nuisance  may  in  its  results  be  beneficial  to 
the  public.  Broadhent  v.  Imperial  Oas  C<m^ 
pany,  26  L.  J.,  Ch.  276  ;  3  Jux.,  N.  S.  221. 

ProspectiTe  or  Contingent  Damages.]  —  The 

court  will  not  grant  an  injunction  to  restrain 
the  working  of  collieries  or  manufactories  on 
the  ground  that  the  fumes  emitted  from  their 
chimneys  are  injurious  to  the  neighbouring 
vegetation,  unless  the  plaintiff  can  prove  that 
the  damage  thereby  occasioned  to  his  property 
is  actual,  substantial,  and  visible.  By  actual 
damage,  the  court  means  damage  that  is  not 
contingent,  prospective,  or  remote;  and  by 
visible  damage,  such  as  is  capable  of  being  per- 
ceived by  an  ordinary  witness,  and  not  estab- 
lished solely  by  scientific  evidence.  Sdlvin  v. 
North  Brancepeth  Coal  Company^  9  L.  R.,  Ch. 
705  ;  44  L.  J.,  Ch.  149 ;  31  L.  T.  164  ;  22  W.  R.  904. 

When  witnesses  in  a  case,  depending  mainly 
on  questions  of  fact  as  to  which  there  is  a  con- 
flict of  evidence,  have  been  cross-examined,  the 
Court  of  Appeal  is  reluctant  to  interfere  with 
the  decision  of  the  judge  of  first  instance.    Ih, 

The  court  would  be  loath  to  stop  great  com- 
mercial works  where  there  is  contradictory  evi- 
dence as  to  the  nuisance  or  damage  occasioned 
by  them,  except  on  the  verdict  of  a  jury  who 
had  visited  the  locus  in  quo,  and  before  whom 
the  witnesses  had  given  their  evidence  vivA  voce. 
— Per  James,  L.  J.,  Ih, 

It  is  not  correct  as  a  strict  proposition  of  law, 
to  say  that  the  court  will  not  interfere  to  pre- 
vent prospective  damage  ;  but  it  is  correct  with 
respect  to  particular  kinds  of  nuisances,  where 
it  is  known  by  experience  that  it  is  impossible 
to  be  certain  that  substantial  damage  will  be 
sustained,  unless  it  has  actually  been  sustained. 
— Per  Mellish,  L.  J.,  Ih, 

Where  the  existence  of  an  actual  nuisance 
had  been  proved,  it  was  held  to  be  no  objection 
to  a  bill  to  restrain  an  anticipated  nuisance  that 
the  nuisance  was  prospective  only  until  aiter 
the  date  of  replication  being  filed,  Umfreville 
V.  Johnson,  10  L.  R.,  Ch.  580  ;  44  L.  J.,  Ch.  752  ; 
23  W.  R,  844. 

Acts,  when  Ck>mhined.]— The  acts  of  several 
persons  may  together  constitute  a  nuisance, 
which  the  court  will  restrain,  thouc^h  the  damage 
occasioned  by  the  acts  of  any  one,  if  taken  alone, 
■would  be  inappreciable.  Thorpe  v.  Bmmfitt,  8 
L.  R.,  Ch.  650. 

Waterworks  Company  Fouling  Birer.]  —  A 

waterworks  company,  by  their  special  act,  in- 
corporating the  Waterworks  Clauses  Act,  1847 
(10  &  11  Vict.  c.  17),  was  empowered  to  con- 
t;truct  a  reservoir  in  a  certain  locality,  and  to 
use  the  waters  which  flowed  into  a  certain  river, 
but  the  act  gave  the  company  no  power  of  ac- 
quiring the  land  compulsorily,  and  did  not 
provide  for  the  reservoir  being  of  any  particular 
construction ;  it  contained  provisions  for  keep- 
ing up  the  supply  of  water  in  the  river.  An- 
other private  act  of  the  company,  passed  after 
the  construction  of  the  reservoir,  recognized  it 
as  an  existing  work,  and  gave  the  company 
certain  rierhts  against  mill-owners  on  the  stream 
iis  i-egardetl  the  quantity  of  water,  but  saved  all 


other  righto.  The  company^s  works  fouled  the 
river  with  mud,  so  much  as  to  make  the  water 
unfit  for  the  purposes  of  the  trade  of  silk-dyeing 
theretofore  earned  on  at  mills  of  the  phuntifE 
on  the  river  bank : — ^Held,  that  there  was 
nothing  in  the  acto  to  take  away  his  right  to 
have  the  water  pure  and  in  ito  natural  state, 
or  to  deprive  him  of  his  right  of  action  for  the 
injury  sustained  thereby,  and  therefore  (the 
damage  having  been  proved  to  be  substantial) 
to  avoid  multiplicity  of  actions  the  plainti:ff 
was  entitled  to  an  injunction  restraining  the 
nuisance.  Clowes  v.  Staffordshire  Potteries 
Waterworks  Company,  8  L.  R.,  Ch.  125  ;  42 
L.  J.,  Ch.  107  ;  27  L.  T.  521  ;  21  W.  R.  32. 

Against  Board— Besignatlon  of  all  Xembers.] 
— ^A  bill  having  been  filed  against  a  local  board 
of  health  ailing  that  it  was  committing  a 
nuisance  and  praying  for  an  injunction  to  re- 
strain it,  all  members  of  the  board  resigned. 
There  being  no  defence  to  the  suit,  the  injunc- 
tion was  granted  in  the  terms  of  the  first  para- 
graph of  the  prayer  of  the  bill.  Hardinge  v. 
Southborough  Local  Board,  32  L.  T.  250. 

Without  Trial  by  Jury.]— A  bill  to  restrain  a 
nuisance  is  within  the  provisions  of  25  &  26 
Vict.  c.  42,  and,  unless  the  case  is  an  exceptional 
one,  the  court  will  not  require  the  plaintiff  to 
establish  his  right  before  a  jury  at  law.  ^ar^- 
ham>  Y,  ffall,  22  Jj.  T.  lie. 

Ix^nnotlon  to  take  effect  from  what  Time.] — 

An  information  having  been  filed  against  the 
council  of  a  borough  to  restrain  them  from  per- 
mitting the  sewage  of  the  borough  to  be  depo- 
sited in  tanks,  or  from  otherwise  dealing  with  it 
so  as  to  be  a  nuisance,  an  injunction  in  the  terms 
prayed  for  was  granted,  but  regard  being  had, 
on  the  one  hand,  to  the  difficulties  in  the  way  of 
remedying  the  nuisance,  and,  on  the  other,  to  the 
fact  that  the  council  had  taken  no  measures  for 
materially  abating  the  nuisance  in  the  nine 
months  which  had  elapsed  since  filing  the  in- 
formation, it  was  ordered  that  the  injunction 
should  take  effect  from  the  second  seal  day  in 
the  following  Michaelmas  term,  with  liberty  to 
the  defendante  to  apply.  AtU-Gen.  v.  Binning, 
ham  {Borough  ConnciV),  24  L.  T.  224  ;  19  W.  R. 
561. 

Form  of  Decree  for.] — A  bill  prayed  that  a 
defendant  might  be  restrained  from  working  a 
steam  hammer  in  such  a  way  as  to  cause  a 
nuisance  or  injury  to  the  plaintiff  and  his  pre- 
mises. The  master  of  the  rolls  considered  that  a 
nuisance  was  caused  by  machinery  other  than 
the  steam  hammer,  and  granted  an  injunction  to 
restrain  the  defendant  from  so  conducting  his 
works  as  to  cause  injury,  damage  or  annoyance 
to  the  owner  or  occupier  of  the  premises  : — ^Held, 
on  appeal,  that  the  injunction  should  be  granted 
in  the  terms  of  the  prayer  in  the  bill,  and  the 
decree  was  varied  accordingly.  Goose  v.  Bed- 
ford, 21  W.  R.  449. 

Indorsement  of  Decree  on  Title-deed.] — A 
memorandum  of  a  decree,  giving  damages  in- 
stead of  an  injunction  in  respect  of  a  nuisance, 
directed  to  be  indorsed  on  the  plaintiff's  title- 
deed.  Crawford  v.  Hornsea  Steam  Bri^k  and 
Tile  Company,  46  L.  J.,  Ch.  432  ;  34  L.  T.  923— 
C.  A. 
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Ii^onotion  in  Action  by  Public  Body.]— See 
yuneaton  Local  Board  v.  General  Sewage  Com- 
panifj  ante,  col.  833. 

e.  Fraotioe,  Pleadinars  and  Evidence. 

Pleadings.]  —  In  declaring  for  a  nuisance, 
the  immediate  canse  of  injury  must  be  stated ; 
and  under  an  averment  of  the  remote  cause,  and 
an  allegation  that  by  means  of  the  premises  the 
noxious  matter  annoyed  the  plaintiff's  house,  it 
is  not  competent  to  give  evidence  of  the  inter- 
mediate causes.  Mtzslmons  v.  Inglis,  5  Taunt. 
534. 

An  action  for  a  nuisance  is  local  in  its  nature, 
and  the  nuisance  must  be  proved  to  have  been 
committed  in  the  county  where  the  venue  is  laid ; 
if  no  place  and  county  are  alleged  where  the 
nuisance  is  committed,  the  county  in  the  margin 
will  be  intended.  Warren  v.  Webb,  1  Taunt. 
379. 

An  action  for  damages  arising  from  a  public 
nuisance  on  real  property,  as  on  a  public  high- 
way, is  a  local  action ;  and  if  there  is  no  local 
description  in  the  body  of  the  declaration,  the 
county  in  the  margin  must  be  taken  as  repeated 
in  the  declaration,  and  it  is  a  material  allega- 
tion ;  and  on  a  plea  traversing  the  existence  of 
the  highway,  proof  that  the  highway  is  in 
another  county  is  a  fatal  variance  and  a  ground 
of  nonsuit.  Richardson  v.  Locklin,  6  B.  &  S. 
777  ;  34  L.  J.,  Q.  B.  225  ;  11  Jur.,  N.  S.  951. 

When  the  allegations  in  a  statement  of  claim 
are  insufficient  no  interlocutory  injunction  can 
be  granted.  Ha/nXey  v.  Steele,  6  Ch.  D.  521 ;  42 
L.  J.,  Ch.  782  ;  37  L.  T.  625. 

Where  Damages  not  Prayed  for.] — Injunction 
suit  to  restrain  the  defendants  from  causing  a 
nuisance,  by  the*  working  of  their  patent  for 
making  bricks  and  tiles  under  a  covered  area,  to 
the  plaintiff  and  her  dwelling-house.  The  bill 
prayed  an  injunction,  but  did  not  ask  any  in- 
quiry as  to  damages.  The  plaintiff  at  the  hear- 
ing was  willing  to  take  damages  instead  of  an 
injunction  : — field,  that  a  nuisance  was  proved, 
and  that  the  plaintiff  was  entitled  to  damages 
although  she  had  not  prayed  for  them  by  her 
bill.  Crawford  v.  Honuea  Steam  Brick  and 
Tile  Company,  46  L.  J.,  Ch.  432  ;  34  L.  T.  923— 
C.A. 

Payment  into  Court] — Payment  into  court, 
nnder  Order  XXX.  r.  1,  together  with  a  denial  of 
the  right  of  action,  was  pleaded  in  an  action  for 
nuisance: — Held,  that  in  such  an  action  such 
pleading  ought  not  to  be  allowed,  even  if  in  other 
actions  the  case  were  otherwise.  Spurr  v.  Sail, 
2  Q.  B.  D.  615  ;  46  L.  J.,  Q.  B.  693 ;  37  L.  T. 
313  ;  26  W.  R.  78. 

See  Pbaotice  (^Payment  into  Court). 

Evidence.] — In  an  action  for  a  nuisance,  where 
the  defendant  pleads  not  guilty,  the  plaintiff 
must  not  only  prove  the  existence  of  the  nui- 
sance, but  that  the  defendant  was  the  person 
who  caused  it.    Dawiton  v.  Moore,  7  C.  &  F.  25. 

An  action  had  been  brought  for  a  nuisance 
caused  by  constantly  unloading  and  loading  vans 
in  front  of  the  plaintiff^s  business  premises, 
obstructing  the  light  and  access  thereto  and 
rendering  them  unhealthy  and  incommodious  by 
reason  of  the  frequent  staleing  of  the  horses. 
The  declaration  alleged  that,  in  consequence  of 


the  nuisance  complained  of,  the  plaintiff's  pre- 
mises had  been  rendered  ^^  unhealtny  and  incom- 
modious," as  well  as  a  house  of  business  as  also 
as  a  dwelling-house  : — ^Held,  that  evidence  that 
the  premises  were  rendered  uncomfortable  by 
reason  of  the  offensive  smells  arising  from  the 
staleing  of  the  horses  which  were  kept  con- 
stantly standing  opposite  to  them,  was  properly 
admitted.  Benjamin  v.  Storr,  9  L.  R.,  C.  P.  400  ; 
43  L.  J.,  C.  P.  162  ;  30  L.  T.  362  ;  22  W.  R.  631. 

In  a  suit  for  an  injunction  to  restrain  a  nui- 
sance caused  by  a  chemical  manufacturo,  the 
plaintiff's  counsel  applied  at  the  close  of  his 
speech  for  liberty  to  adduce  evidence  to  explain 
(as  the  plaintiff's  witnesses  had  had  no  oppor- 
tunity of  doing)  certain  evidence  of  the  defen- 
dant's witnesses  as  to  noxious  vapours  arising 
from  a  material  (asphalt)  stated  to  be  used  in 
the  manufacturo  of  varnish  made  by  the  plain- 
tiff, and  to  shew  that  the  word  asphalt  had  a 
double  meaning :  —  Held,  that  the  evidence 
should  be  admitted.  Bigthy  v.  Dickinson,  4  Ch. 
D.  24  ;  46  L.  J.,  Ch,  280  ;  35  L.  T.  679  ;  25  W.  R. 
89— C.  A. 

In  an  action  to  restrain  carrying  on  works  as 
a  nuisance,  the  reasonableness  of  the  mode  of 
working  is  not  proper  to  be  put  in  issue.  West 
V.  Whyte,  46  L.  J.,  Ch.  333. 

On  the  trial  of  an  issue,  whether  (during  a 
certain  period)  thero  arose  from  the  works  of  the 
defendants  noisome,  offensive,  noxious,  or  un- 
wholesome smoke,  and  other  vapours,  to  the  nui- 
sance of  the  plaintiff,  whereby  the  produce  of  his 
garden  was  aeteriorated,  evidence  was  adduced 
for  the  plaintiff  to  shew  that  the  smoke  and  other 
vapours  from  defendants'  works  had  injured  the 
produce  of  other  grounds  in  the  neighbourhood  ; 
and  also  for  the  d^endants  to  shew  that  their 
works  did  not  injure  the  produce  of  any  other 
ground ;  and  one  of  the  defendants'  witnesses 
having,  on  his  examination  in  chief,  described 
several  gardens  in  the  neighbourhood  of  the  works 
as  in  the  utmost  health,  was  asked  in  cross-exa- 
mination by  the  plaintiff's  counsel,  if  he  knew 
Glasgow-field  (grounds  in  the  neighbourhood)  ; 
and  having  answered  that  he  **  knew  Glasgow- 
field,  and  never  knew  of  any  damage  done  there," 
he  was  then  asked  *'  whether  he  had  known  of 
any  sum  having  been  paid  by  the  defendants  to 
the  proprietors  of  Glasgow-field  for  alleged  dam- 
age there  occasioned  by  their  works:" — Held, 
that  the  question  was  inadmissible  as  leading  to 
a  new  collateral  inquiry,  which,  answered  either 
way,  could  not  affect  the  issue  or  test  the  credit 
of  the  witness.  If  he  answered  that  money 
had  been  paid,  the  payment  would  not  be  proof 
of  damage  done,  as  it  might  have  been  paid 
to  buy  peace.  Tennant  v.  Hamilton,  7  C.  &  F. 
122. 

It  is  not  enough  to  prove  certain  facts,  and 
then  to  say  that  &om  those  facts  the  existence  of 
a  nuisance  must  necessarily  be  inferred.  Ball  v. 
Ray,  8  L.  R.,  Ch.  467 ;  28  L.  T.  346  ;  21  W.  R. 
282. 

Scientific  Evidence.] — ^A  party  seeking  to 
interfere  on  the  ground  of  nuisance  with  a  work 
carried  on  in  a  normal  manner  must,  in  order  to 
sustain  his  suit,  shew  that  he  has  incurred 
actual  and  substantial  or  visible  damage.  The 
primary  evidence  of  such  damage  should  be  that 
of  ordinary  witnesses.  Scientific  evidence  should 
be  resorted  to,  not  to  establish  the  fact  of  th(i 
damage  but  only  to  explain  the  causes  of  it. 

£  E  2 
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Salrin  y.  North  Brancepeth  Coal  Company ^  9 
L.  R.,  Ch.  706  ;  44  L.  J.,  Ch.  149  j  31  L.T.  154  ; 
22  W.  R.  904. 

The  court  will  not  in  such  cases  send  an  ez- 
l)ert  to  report,  where  such  course  would  in  fact 
be  giving  a  new  trial  on  new  evidence,  and 
delegating  the  judgment  of  the  court  to  that  of 
the  expert,  nor  will  it  direct  an  issue  where  the 
state  of  things  may  have  been  materially  altered 
from  lapse  of  time  since  the  institution  of  the 
suit,    lb. 
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L   STATUTE. 

Abolithed  in  Ciyil  Proceedings.]— ^y  Statute 
42  &  43  Vict.  c.  69,  s.  3,  after  the  pasting  ofthit 
act  (15th  August,  1879),  tw  person  shall  he  out' 
law0d  or  waived  in  or  in  consequence  of  any  civil 
proceeding,  and  no  proceedings  to  outlawry  or 
waiver  iji  or  in  consequenoe  of  any  civil  proceed' 
ii^g  shall  he  taken  at  the  instance  of  the  Crown 
or  othertoise. 


II.   PROCEEDINGS. 

1.  Pbocess. 

Proceedings  to  outlawry  on  final  process  cannot 
be  grounded  on  a  ca.  sa.  made  returnable  imme- 
diately after  execution,  under  3  &  4  Will.  4,  c.  67, 
8.  2,  although  returned  non  est  inventus,  because 
such  writ  can  only  be  executed  by  arresting  the 
defendant.  Leujis  v.  Holmes,  10  Q.  B.  896  ;  16 
L.  J.,  Q.  B.  430 ;  11  Jur.  945 ;  S,  P,  Levy  v. 
Ham^r,  5  Ex.  518  ;  1  L.,  M.  &  P.  477  ;  19  L.  J., 
Ex.  304. 
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A  ca.  sa.  to  proceed  to  outlawiy  on  final 
process  cannot  be  tested  in  vacation.  Braham 
V.  Hunter,  6  D.  &  L.  129. 

2.  Who  mat  be  OUTLiWED, 

In  an  action  against  a  member  of  parliament, 
it  is  incompetent  for  the  plaintiff,  upon  final 
process,  to  issue  out  writs  for  the  purpose  of  pro- 
ceeding to  outlawry,  althdugh  he  may  have  no 
present  intention  of  putting  them  in  execution. 
Ousidy  V.  Steuurt,  2  Scott,  N.  R.  432  ;  9  D.  P.  C. 
366 ;  2  M.  &  G.  437  ;  5  Jur.  25. 

3.  Exioi  Facias  and  Pboolahatioks. 

Third  Proolamation— Where  made.] — In  pro- 
cess of  outlawry,  the  third  proclamation  must  be 
made  in  the  parish  in  which  the  defendant  is 
dwelling  at  the  time  the  writ  of  proclamation 
issues ;  U.  made  otherwise  it  is  a  nullity.  Bayer 
Y.  Qfokey  5  D.  &  B.  302  :  3  B.  &  C.  529. 

Xonth  not  elapsed  between  Third  Proolama- 
tion  and  Qninto  Exaotns.] — ^Where  one  month 
had  not  elapsed  between  the  third  proclamation 
and  the  quinto  ezactus,  pursuant  to  31  £liz.  c.  3, 
s.  1,  the  court  set  aside  the  outlawry  as  a  nullity ; 
but  in  pursuance  of  the  discretion  given  by  6 
Hen.  8,  c.  4,  they  reversed  it,  on  condition  of  the 
defendant's  putting  in  special  bail  to  the  original 
action,  supposing  the  want  of  due  proclamation 
within  31  Eliz.  c  3,  to  be  an  irregularity  only. 
Taylor  y.  Waters,  3  D.  &  B.  575  ;  2  B.  &  C.  353. 

Writ  of  Exigent] — The  writ  of  exigent  upon 
an  outlawry  must  be  in  the  hands  of  Qie  sherifE 
at  the  time  the  defendant  is  demanded!  Volet  y. 
Waters,  3  D.  &  B.  56. 

The  sheriff  must  state,  in  his  return  to  the  writ 
of  exigent,  the  day  and  year  of  each  exaction. 
Bex  Y.  Atnion,  5  T.  B.  202. 

The  writ  of  exigent  directed  the  proclamations 
to  be  made  at  the  parish  church  of  the  parish  in 
which  the  defendant  resided  : — Held,  that  it  was 
sufficient,  it  not  appearing  from  any  affidavit 
that  there  was  any  nearer  church  or  chapel ;  and 
that,  at  all  events,  it  was  not  necessary  to  mention 
that  in  the  exigent.  Lewis  v.  Davison,  1  C, 
M.  &  B.  655  ;  3  D.  P.  C.  272  ;  5  Tyr.  198. 

Writ  of  Proelamatlons.]— A  writ  of  proclama- 
tion requiring  the  sheriff  to  proclaim  the  parties 
in  open  court  in  the  sheriff^s  county  (not  saying 
tx)unty  court),  is  good.  Bex  v.  Tandell,  4  T.  B. 
621. 

The  sheriff  need  not  allege  in  his  return  to  the 
writ  that  **  the  persons  proclaimed  did  not  appear 
and  render  themselves,"  though  he  must  in  his 
return  to  the  exigent.    lb. 

Where  the  writ  of  proclamations  commanded 
the  sheriff  to  proclaim  the  defendant  on  three 
several  days,  **  according  to  the  form  of  the 
statutes  for  such  purpose  made  in  the  thirty-first 
year  of  the  reign  of  Elizabeth,  and  the  first  and 
Becond  years  of  the  reign  of  her  Majesty  Queen 
Victoria,  one  of  such  proclamations  to  be  made 
at  or  near  the  most  usual  church  door  of  the 
parish,"  &c. ;  and  the  sheriff  returned  that  he  had 
proclaimed  the  defendant "  at  the  most  usual  door 
x>t  the  church  of  the  parish  of,"  &c. : — Held,  that 
the  court  would  not  set  aside  these  proceedings  for 
irregularity,  where  the  defendant  had  obtained 
a  previous  rule  for  the  same  purpose,  which  had 


been  discharged,  although  the  objections  taken 
were  different,  but  left  him  to  his  writ  of  error. 
StuUz  V.  Wyatt,  2  D.  &  L.  660 ;  14  L.  J.,  Q.  B. 
55  ;  9  Jur.  131. 

Allocator  Exigent.] — To  an  allocatur  exigent 
the  sheriff  returned,  that,  at  his  county  court, 
held  at,  &c.,  A.  was  the  fifth  time  demanded  and 
did  not  appear  :  and  that  "  because  her  Majesty's 
coroners  of  the  county  were,  and  each  of  them 
was,  absent,  on  the  fifth  demand  so  made  as 
aforesaid,  judgment  of  outlawry  against  A.  could 
not  be  pronounced,"  &c. : — Held,  that  the  return 
was  bad.  N}Taggart  v.  Weddcrburn,  2  D.  &  L. 
676. 

In  proceeding  to  outlawry  after  final  judgment, 
the  writ  of  allocatur  exigent  is  properly  testecl  on 
the  day  of  the  return  of  the  exigi  facias,  and  need 
not  bear  teste  upon  the  quarto  die  post.  Cox  v. 
Beavan,  8  C.  B.  334 ;  7  D.  &  L.  264 ;  19  L.  J., 

C.  P.  49  J  13  Jur.  1057. 

4.  Judgment  of  Outlawbt  and  Capias 

Utlagatum. 

In  a  record  of  outlawry,  it  appeared  by  the 
writ  of  proclamation  and  the  return  to  it,  that 
the  prisoners  were  required  to  render  themselves 
to  the  sheriff,  so  that  he  might  have  their  bodies 
before  the  justices,  &c.,  at  the  return  of  the  writ, 
and  held  good.    Bex  v.  Tandell,  4  T.  B.  521. 

If  one  exigent  is  awarded  against  the  principal 
and  accessory  together,  it  is  error  only  as  to  the 
accessory.    lb. 

If  it  appears  on  the  record  that  the  writ  of 
proclamation  was  delivered  to  the  sheriff,  three 
months  before  the  return  of  it,  it  is  sufficient, 
though  not  so  expressly  all^fed.    lb. 

The  names  of  the  coroners  need  not  be  sub- 
scribed to  the  judgment  of  outlawry ;  if  it 
appears  on  the  recoM  that  the  judgment  of  out- 
lawry was  given  by  them,  it  is  sufficient.    lb. 

It  need  not  appear,  on  a  record  of  outlawry, 
that  the  capias  and  exigent  were  sealed  by  the 
justices  of  oyer  and  terminer.    lb. 

The  writ  of  capias  utlagatum,  and  the  sheriff's 
return  to  it,  ought  to  be  filed  with  the*  clerk  of 
the  exigents.    Beynolds  v.  Adams,  3  T.  B.  578. 

'Bule  granted  to  amend  the  return  to  a  writ  of 
capias  utlagatum.    Bern  v.   Oarogan,  W,,  W.  & 

D.  393. 

It  need  not  be  stated  in  express  terms,  on  a 
record  of  a  judgment  of  outlawry,  that  a  writ  of 
capias  issued  against  the  defendant ;  it  is  suffi- 
cient if  it  appears  '*  that  the  sheriff  was  com- 
manded to  take  the  defendant."  Bex  v.  Perry ^ 
6  T.  B.  573. 

The  sheriff's  return  upon  a  writ  of  exigent, 
that,  by  the  judgment  of  the  coroner,  the  defen- 
dant was  outlawed,  is  not,  until  entered  on  the 
roll,  a  sufficient  record  of  the  outlawry.  Att,- 
Gen,  v.  Biekards,  8  Beav.  380 ;  14  L.  J.,  Ch. 
363  ;  9  Jur.  634. 

W.,  being  indicted  in  the  Queen's  Bench  for  a 
conspiracy,  pleaded  guilty;  whereupon  it  was 
adjudged  that  he  be  convicted,  and  a  day  was 
given  him,  by  cur.  adv.  vult,  to  hear  judgment ; 
and  he  was  afterwards  outlawed  for  non-appear- 
ance. He  afterwards  came  into  court  in  custody, 
and  brought  error,  assigning  error  in  the  record, 
process  and  publication  of  outlawry,  and  in  pro- 
nouncing the  judgment  of  conviction,  and  pray- 
ing that  the  outlawry  and  conviction  mignt  be 
reversed,  and  that  he  might  be  restored  to  all  he 
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had  lost  by  the  outlawiy.  The  coroner  for  the 
crown  joined  in  error,  pleading  that  neither  in 
the  record  and  process,  nor  in  the  publication  of 
the  outlawry,  nor  in  pronouncing  the  judgment 
of  conviction,  was  there  error  ;  and  praying  that 
the  outlawry  might  be  confirmcJi.  It  was 
admitted  that  the  process  of  outlawry  was 
erroneous  : — ^Held,  that  it  was  sufficient  to  give 
judgment  merely,  reversing  the  outlawry,  with- 
out any  notice  of  the  judgment  of  conviction. 
Wright  V.  Beg,  (i7i  error),  14  Q.  B.  148  ;  14  Jur. 
305— Ex.  Ch.  In  Q.  B.,  16  L.  J.,  Q.  B.  10 ;  11 
Jur.  103. 

The  following  points  were  decided  by  the  Ex- 
chequer Chamber  : — ^W.  not  having  appeared  on 
the  day  given  him  to  hear  judgment,  a  capias 
issued,  which  was  followed  by  process  of  out- 
lawry. Afterwards  the  outlawry  was  reversed, 
and  judgment  passed  on  the  conviction  : — Held, 
that  no  objection  could  be  taken  to  li^'ant  of  con- 
tinuances from  the  time  of  the  non-appearance 
to  that  of  the  reversal  of  outlawry,  which  had 
been  reversed  ;  and  no  continuances  being  neces- 
sary, during  the  proceedings  to,  or  existence  of, 
the  outlawry.    lb. 

The  record  of  the  Queen^s  Bench  (into  which 
court  the  indictment  had  been  removed  by  certio- 
rari) commenced  "Pleas  before,"  &c.,  of  the 
term  of  St.  Michael,  in  the  4th  year  of  Will.  4, 
being  the  term  of  the  appearance  of  the  defen- 
dant in  Q.  B.  Then  followed  regular  continu- 
ances down  to  the  non-appearance ;  the  out- 
lawry ;  and,  after  an  interval  of  several  terms, 
an  entry,  "  Hilary  Term,  in  the  9th  year  of  the 
reign  of  Queen  Victoria,"  being  the  term  in  which 
the  defendant  was  brought  into  court  after  the 
outlawry  ;  an  entry  "  and  now,  that  is  to  say,  on 
the  26tli  January  in  the  same  term,"  recording 
the  bringing  in  of  the  defendant : — Held,  that 
this  was  a  sufficient  commencement  of  the  pro- 
ceeding subsequent  to  the  outlawry,  without 
fresh  placita.    lb. 

Held,  also,  that  it  was  sufficient  for  the  record 
to  state  "  that  the  defendant  being  a  prisoner  in 
custody,  by  virtue  of  a  warrant  issued  on  the 
judgment  of  conviction  of  outlawry,  is  brought 
in  custody  into  court,"  without  further  describ- 
ing the  process  under  which  he  was  taken.    lb. 

The  return  to  a  capias  utlagatum  was  quashed 
in  the  first  instance  as  being  insufficient,  on  the 
application  of  the  sheriff  and  the  judgment 
creditor.    Engler  v.  Annesley,  1  D.,  N.  S.  186. 

Where  a  sheriff  returned,  that  he  had  seized 
and  taken  into  his  possession  property,  found  by 
inquisition  to  be  the  property  of  a  party  taken 
under  a  special  capias  utlagatum,  the  court 
refused,  on  affidavit  of  the  falsity  of  that  return, 
to  call  on  the  sheriff  to  shew  cause  why  he 
should  not  enter  and  take  possession.  Heg,  v. 
MiUs,  4  Jur.  467. 

III.  REVERSAL. 
1.  Outlaw  beyond  Seas. 

At  Time  of  Istue  of  Writ  of  Exigent] — Error 
assigned,  that  the  outlaw  was  beyond  the  seas 
when  the  writ  of  exigent  issued,  and  thence  con- 
tinually until  the  outlawry  pronounced  : — Held, 
that  it  was  sufficient  to  prove  that  the  outlaw 
was  in  parts  beyond  the  seas  at  the  time  of  the 
writ  of  exigent  issued.  Ricluirdton  v.  Bobinson 
or  RoberUon,  5  Taunt.  309  ;  1  Marsh.  58  ;  S,  P., 
'rocold  V.  Hamp$ey,  12  East,  626,  n. 


Fraudulently  and  covinously  departing  the 
realm  before  the  awarding  of  the  exigi  facias,  in 
order  to  defeat  a  plaintiff  of  the  means  of  re- 
covering a  just  debt,  and  to  avoid  outlawry, 
does  not  preclude  the  defendant  (on  error)  from 
reversing  the  outlawry,  if  he  was,  in  fact,  beyond 
sea  at  the  time  of  the  exigent,  and  thence  until 
the  time  of  the  outlawry.  Bryan  v.  Wagstaff^ 
8  D.  &  R.  208  ;  5  B.  &  C.  314  ;  R.  &  M.  329  ;  2 
C.  &  P.  125. 

Error  in  fact,  assigned  to  reverse  an  outlawry, 
that  the  defendant  was  beyond  seas,  is  not  an- 
swered by  shewing  that  he  went  beyond  seas  to 
avoid  the  plaintiff^s  process.  Hesse  v.  Wood,  4 
Taunt.  691. 

Appearanee  not  Keeestary.] — ^A  defendant 
need  not  appear  before  he  moves  to  reverse  an 
outlawry ;  and  where  he  did  not  go  or  continue 
abroad  for  the  purpose  of  avoiding  process,  the 
court  will  reverse  the  outlawry,  and  order  the 
recognizance  to  be  taken  in  the  alternative,  and 
not  for  the  payment  of  the  condemnation 
money  absolutely.  Graham  v.  Henry,  1  B.  &  A. 
131. 

Plea.] — In  error  to  reverse  an  outlawry,  the 
error  assigned  being,  that  at  the  time  of  issuing 
the  exigi  facias,  the  plaintiff  in  error  was  beyond 
the  seas ;  the  defendant  pleaded  that  the  plain- 
tiff left  the  realm  before  the  awarding  of  the 
exigi  facias,  and  voluntarily  remained  absent, 
and  that  he  had  notice  that  he  was  about  to  be 
demanded  at  the  county  courts,  and  might  have 
returned  before  they  were  holden : — Held,  a  non- 
issuable plea.  Beauclerk  v.  Hook,  20  L.  J.,  Q. 
B.  485. 


2.  Otheb  Reasons. 

A  party  outlawed  on  civil  process  after  judg- 
ment, and  on  his  petition  subsequently  made  to 
the  Insolvent  Debtors'  court,  adjudged  to  be  dis- 
charged, was  not  entitled  to  a  reversal  of  the 
outlawry,  though  the  debt  on  which  the  outlawry 
was  founded  was  included  in  his  schedule. 
Dickson  v.  Baker,  1  A.  &  £.  853 ;  3  N.  &  M. 
775  ;  2  D.  P.  C.  617. 

In  a  proceeding  to  reverse  an  outlawry  after 
finaJ  judgment  entered  up  on  a  warrant  of 
attorney,  the  plaintiff  in  error  appeared  by 
attorney,  and  assigned  error  in  fact.  The  defen- 
dant in  error  demurred,  but  afterwards  pleaded 
a  release  of  errors  executed  subsequently  to  the 
demurrer,  under  a  power  to  release  errors  con- 
tained in  the  warrant  of  attorney.  The  plain- 
tiff in  error  replied,  setting  out  the  warrant  o£ 
attorney  and  the  release.  The  warrant  authorized 
a  release  "of  all  and  all  manner  of  error  and 
errors  in,  about,  touching  or  concerning  the 
aforesaid  judgment,  or  in,  about,  touching  or 
concerning  any  wr^,  warrant,  process,  declara- 
tion, plea,  entry,  or  other  proceedings  whatso- 
ever of  or  any  way  concerning  the  same:" — 
Held,  first,  that  the  power  in  the  w^arrant  of  at- 
torney was  confined  to  the  giving  a  release  of 
any  error  affecting  the  judgment  itself,  and  did 
not  extend  to  any  proceeding  or  process  by  way 
of  execution  on  outlawry  after  the  judgment ; 
and  therefore  the  release  of  errors  was  not 
authorized  by  the  power,  and  the  plea  was  bad. 
Graham  v.  aolomon  (in  error),  5  El.  &  Bl.  309  ; 
24  L.  J.,  Q.  B.  332  ;  1  Jur,,  N.  S.  1070. 
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Held,  secondly,  that  payment  or  satisfaction  of 
the  debt  was  matter  of  practice ;  and  therefore 
the  defendant  in  error  was  not  entitled  to  judg- 
ment, on  the  ground  that  the  record  did  not 
shew  that  the  debt  had  been  satisfied,  or  that  the 
plaintiff  in  error  had  not  acknowledged  satisfac- 
tion on  the  record.    lb. 

Held,  thirdly,  that  the  appearance  of  the 
plaintiff  in  error  by  attorney  was  not  matter  of 
demurrer  or  error,  but  matter  of  practice  ;  and 
that  at  any  rate  it  could  not  be  objected  that 
error  was  not  properly  brought,  after  the  defen- 
dant in  error  bad  pleaded  to  the  errors  assigned, 
and  demurred  to  the  replication.    Ih, 

Death  of  Defendant  abroftd.] — ^An  affidavit, 
stating  that  the  defendant  died  on  such  a  day, 
and  that  the  deponent  had  seen  him  in  his  coffin, 
is  sufficient  for  the  purpose  of  reversing  an  out- 
lawry, where  the  defendant  dies  abroad  ;  and  the 
ordinary  rule  that  there  must  be  a  certificate 
from  the  minister  of  the  parish  where  the  party 
died  or  was  buried,  does  not  apply.  Bex  v, 
Buehunan,  1  C.  &  M.  126  ;  2  Tyr.  229. 

Death  of  Plainti£]  —A  plaintiff  having  ob- 
tained judgment,  proceeded  to  outlawry  against 
the  defen£int,  who  was  arrested  upon  a  capias 
utlagatum.  The  plaintiff  then  died,  leaving  two 
infant  children,  but  no  personal  representative. 
An  application  for  the  discharge  of  the  defen- 
dant, upon  the  ground  of  the  plaintiff^s  death, 
was  opp<»ed  by  the  late  plaintiffs  attorney,  who 
had  advanced  money  upon  the  security  of  the 
judgment,  and  who  intended  to  take  out  ad- 
ministration : — Held,  that  he  was  not  entitled  to 
be  discharged.  Cox  v.  Pritehard,  2  L.,  M.  k,  P. 
298  ;  15  Jur.  427. 

Defendant  in  Priion  to  Plaintiff 't  knowledge.] 
— Where  a  plaintiff  had  proceeded  to  outlaw  a 
female,  and  obtained  judgment  of  waiver,  the 
court  set  it  aside,  where  it  appeared  that  she 
was  in  prison  during  the  time  the  several  pro- 
cesses were  sued  out,  and  that  the  plaintiff  was 
aware  of  that  fact,  and  knew  where  to  find  her. 
Jam4f9  V.  JenkinSj  9  Moore,  589. 

In  Ciutody  for  another  Canfe.]-^A  defendant 
in  a  suit  in  equity  having  been  taken  under  an 
attachment  out  of  Chancery,  a  capias  utlagatum 
was  lodged  with  the  sheriff  against  him  while  in 
custody,  at  the  suit  of  the  same  plaintiff ;  and 
the  attachment  having  been  afterwards  set  aside 
for  irregularity :  — ^Held,  that  the  detainer  under 
the  capias  utlagatum  was  irr^n^dar,  and  that 
the  defendant  was  entitled  to  his  discharge; 
and  that  it  must  be  considered,  for  this  pnipose, 
to  be  the  process  of  the  party  and  not  of  the 
crown.  Hall  v.  ffawkiru,  4  M.  &  W.  590 ;  7  D. 
P.  C.  200. 

Lapse  of  lime.]  —Judgment  of  outlawry  for 
not  appearing  to  answer  an  indictment  for  high 
treason  was  reversed,  after  the  lapse  of  a  hun- 
dred and  sixteen  years,  on  writ  of  error  sued  out 
by  a  co-heir  out  of  the  outlaw,  because  it  did  not 
appear  by  the  record  that  proclamations  had 
been  made,  or  a  writ  of  proclamation  issued. 
Ih^nte  V.  Beg,  (in  error),  7  Q.  B.  216. 

Irregular  Proeess.]  —  An  outlawry  in  felony 
reversal,  because  it  appeared  on  the  writ  of  pro- 
clamation and  the  return  to  it,  that  the  person 


indicted  had  a  day  in  court,  after  he  was  out- 
lawed. Barrifigton  v.  Bex  (in  error),  3  T.  B. 
499  ;  and  Tynte  v.  Beg,  (in  error),  7  Q.  B.  216. 

3.  Bail. 

Special  Bail^When  neoessary.] — An  outlaw, 
in  an  action  for  a  debt  exceeding  20Z.,  appeared 
by  attorney,  and  brought  a  writ  of  error  to  re- 
verse the  outlawry,  on  the  ground  that  he  was 
abroad  at  the  time  of  the  exigent.  Judgment  of 
reversal  was  signed  thereon  : — Held,  that  he  was 
bound  to  put  in  special  bail  on  signing  the  judg- 
ment of  reversal ;  and  as  he  had  not  done  so,  it 
was  set  aside  as  irregular.  Canwierell  v.  Beau- 
clerk,  1  B.  C.  C.  1 ;  21  L.  J.,  Q.  B.  137  j  16  Jur.  65. 

Special  bail  must  be  put  in,  upon  appearing  to 
an  outlawry,  where  special  bau  was  originally 
required.  Camphell  v.  Daley,  3  Burr.  1920  ;  8,P.f 
Cracroft  v.  Gledoice,  3  Burr.  1482. 

Upon  reversing  an  outlawry,  on  the  ground 
that  the  defendant  was  abroad  at  the  time  the 
proceedings  were  had  against  him,  the  court  will 
not  require  him  to  give  bail.  Porter  v.  (TMearay 
7  Soott,  837  ;  5  Bing.  N.  C.  626  ;  7  D.  P.  C.  657  ; 
S,  P.,  QUI  V.  Tynte,  7  Scott,  840. 

The  court  will  only  set  aside  the  outlawry  on 
the  terms  of  the  defendant  putting  in  bail  to  pay 
the  condemnation  money,  unless  it  appears  tnat 
the  process  of  the  court  has  been  abused,  or  the 
proclamation  has  been  made  in  a  different  parish, 
in  Older  to  prevent  the  defendant  having  know- 
ledge of  the  proceeding.  Bayer  v.  Cooke,  6  D, 
&  B.  302  ;  3  B.  &  C.  529. 

Form  of  Beoogniianees.] — Upon  a  defendant 
coming  in  to  reverse  an  outlawry  in  a  civil  case, 
upon  4  &  6  Will.  &  M.  c.  18,  the  usual  form  for 
taking  the  recognizance  of  bail  is  to  pay  the  con- 
demnation money,  and  not  in  the  alternative,  to 
pav  it  or  render  the  defendant.  Mattheios  v. 
Gtbeon,  8  East,  527 ;  S.  P.,  Graham  v.  CfrUl,  1 
M.  &  S.  409. 

Upon  a  writ  of  error,  prosecuted  by  the  party 
in  person,  to  reverse  an  outlawry  in  a  civil  action 
for  a  common  law  error,  the  recognizance  of 
bail  is  to  be  taken  in  the  common  alternative 
form,  to  pay  the  condemnation  money  or  render 
the  principal  ;  and  not  absolutely  to  pay  the 
condemnation  money,  as  in  case  of  reversals  of 
outlawry  upon  31  Bliz.  c.  3,  for  want  of  pro- 
clamations, or  upon  4  &  5  Will.  &  M.  c.  18,  s.  3,  on 
appearance  by  attorney  and  by  motion.  Have^ 
lock  V.  Geddes,  12  Bast,  622. 

4.  Pbooeedinos  to  Bevebsb. 

Personal  Appearance.] — ^A  defendant  need  not 
appear  personally  to  reverse  an  outlawry,  except 
in  treason  and  felony.    Anon,,  Lofft,  372,  520. 

On  notion.] — The  court  will  reverse  an  out- 
lawry upon  motion,  on  error  in  fact  sworn  to. 
Beauehamp  v.  Tomkins,  3  Taunt.  141. 

By  Third  Person.] — Though  an  outlawry  is 
illegal  and  voidable,  it  cannot  be  set  aside  by  a 
thini  person  in  a  collateral  action.  Synionde  v. 
Pamiinter,  1  W.  Bl.  20. 

Affidavit.]— An  attorney  making  an  affidavit 
in  support  of  an  application  to  reverse  an  out- 
lawry against  a  defendant  who  does  not  appear 
personally,  must  shew  in  express  terms  that  he 
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is  doly  authorized  by  the  outlaw  to  make  the 
application.  Plunkett  y.  Buchanan,  5  D.  &  R. 
625  ;  3  B.  &  C.  736. 

A  rale  for  setting  aside  the  proceedings  will 
be  discharged  with  costs,  unless  it  appears  that 
the  application  is  made  by  an  attorney  authorized 
by  the  defendant.  Hmdditch  v.  Swinfin,  2  Bing. 
N.  C.  712  ;  3  Scott,  169  ;  5  D.  P.  C.  36. 

A  rule  to  set  aside  an  outlawry  for  irregularity 
was  discharged  with  costs,  on  the  groimd  that  the 
affidavit  did  not  purport  to  be  made  by  an  attor- 
ney authorized  by  the  defendant.  The  irregu- 
larity being  admitted,  the  defendant,  although 
he  had  not  paid  the  costs,  was  allowed  to  make 
a  second  application  for  the  same  purpose,  but 
only  on  payment  of  the  costs  of  the  second  rule. 
Skinner  v.  Cartery  16  C.  B.  548. 

Kew  Motion.] — After  motion  to  reverse  an 
outlawry  has  been  discharged,  the  court  will  not 
reverse  it  on  a  new  motion  founded  upon  affi- 
davits not  stating  any  fact  subsequent  to  the 
first  application,  but  will  put  the  defendant  to 
his  writ  of  error.    Stulz  v.  Wyatt,  6  Q.  B.  666. 

By  Writ  of  Error.] — ^Writs  of  error  to  reverse 
outlawries  are  not  abolished  by  the  15  &  16  Vict. 
c.  76,  8.  148 ;  and  therefore  to  reverse  an  out- 
lawry, a  writ  of  error  must  be  sued  out  as  before 
the  act.  Arding  v.  Holmsr  or  Bonner,  1  H.  & 
N.  85 ;  25  L.  J.,  Ex.  261  ;  2  Jur.,  N.  S.  763 ; 
S,  P.,  Solomon  v.  Oraham,  2  Jur.,  N.  8.  859. 

In  the  Exchequer,  the  consent  of  the  attorney- 
general  is  not  necessary  to  enable  a  party  to  sue 
out  such  a  writ.    Ih. 

A  motion  for  judgment  of  reversal  of  outlawry 
for  error,  on  the  de&ult  of  a  defendant  to  plead 
to  the  assignment  of  error,  may  be  a  rule  abso- 
lute in  the  first  instance.  Arding  v.  Ilolnier  or 
Bonner,  1  H.  &  N.  278  ;  26  L.  J.,  Ex.  72  ;  2  Jur., 
N.  S.  790. 

A  party  may  appear  by  attorney  to  reverse  an 
outlawry  for  error  in  fact.  Craig  v.  IfCvyy  1  Ex. 
570. 

But  it  must  be  shewn  that  he  is  authorized 
by  the  outlaw.  Skinner  v.  Carter,  15  C.  B. 
472.- 

A  rule  for  judgment  of  reversal  of  outlawry, 
upon  a  verdict  finding  error  in  fact,  was  obtained 
on  the  28th  of  May  ;  an  application  to  set  it  aside 
for  irregularity,  on  the  10th  June,  is  not  too  late. 
Commerell  v.  Beauclerk,  1  B.  C.  C.  1  ;  21  L.  J., 
Q.  B.  137  ;  16  Jur.  65. 

A  rule  for  judgment  of  reversal  of  outlawry, 
where  the  defendant  has  not  pleaded  to  the 
assignment  of  errors  within  the  proper  time,  is 
a  rule  nisi ;  but  the  court  will  make  the  rule 
absolute  without  imposing  any  terms  upon  the 
plaintiff  in  error,  if  the  defendant  in  error,  on 
shewing  cause,  has  no  answer  to  the  facts  alleged. 
Howard  v.  Kersliaic,  6  Ex.  541  ;  2  L.,  M.  &  P. 
360  ;  20  L.  J.,  Ex.  237. 

Upon  error  coram  nobis  to  reverse  an  out- 
lawry, a  verdict  having  been  found  for  the 
plaintiff  in  error  upon  the  assignment  of  errors, 
and  the  time  for  moving  for  a  new  trial  having 
passed,  he  is  entitled  to  a  rule  absolute  to  reverse 
the  outlawry,  upon  production  of  the  recoid  and 
postea.  Beavan  v.  Cox,  9  C.  B.  579  ;  19  L.  J., 
C.  P.  304. 

In  a  writ  of  error  brought  to  reverse  a  judg- 
ment of  waiver  against  a  woman,  the  judgment 
was  called  a  judgment  of  outlawry: — Held, 
upon  plea  of  nul  tiel  record,  a  fatal  variance, 


and  that  the  defendant  in  error  "was  entitled  to 
judgment.  Burnett  v.  Phillips,  2  L.,  M.  &  P. 
444  ;  20  L.  J.,  Ex.  337. 

It  is  sufficient  for  a  plaintiff,  in  a  writ  of  error 
coram  nobis,  to  reverse  outlawry  upon  final  pro- 
cess, to  appear  in  person  by  the  writ  to  assign 
error  ;  it  is  not  necessary  that  he  should  appear 
in  person  at  the  subsequent  stages  of  the  pro- 
ceedings. Smith  V.  Bromley,  2  El.  &  El.  581  ; 
29  L.  J.,  Q.  B.  91  ;  6  Jur.,  N.  S.  400 ;  8  W.  R. 
186. 

The  defendant  in  error  having  pleaded  a 
joinder  in  error  to  such  a  writ,  by  which  the 
plaintiff  in  error  purported  to  appear  in  person : 
— Held,  that  the  defendant  had  thereby  pre- 
cluded himself  from  afterwards  applying  to  set 
aside  the  proceedings,  on  the  ground  that  the 
plaintiff  in  error  h^l  not  in  &ct  appeared  in 
person  to  the  writ.    lb. 

An  assignment  of  error  by  attorney  for  re- 
versing a  judgment  of  outlawry  is  a  matter  of 
practice,  which  is  not  waived  by  the  defendant 
in  error  demurring,  and  pleading  to  the  errors 
assigned.  Oraham  v.  Solomon  {in  error),  5  El. 
&  Bl.  309  ;  24  L.  J.,  Q.  B.  332 ;  1  Jur.,  N.  S. 
1089. 

5.  Tebms. 

On  what  Termi  fiprantod.] — Where  a  debtor, 
outlawed  upon  final  process,  had  obtained  his  dis- 
cbarge as  an  insolvent  imder  1  &  2  Yict.  c.  110, 
the  court  reversed  the  outlawry  upon  his  making 
an  assignment  of  his  goods,  whicn  were  affected 
by  the  outlawry,  to  the  provisional  assigfnee 
for  the  benefit  of  his  creditors,  and  paying  the 
costs  of  the  judgment  of  outlawry  and  the 
costs  of  the  application.  Baskerville  v.  Spry,  6 
El.  &  Bl.  376  ;  25  L.  J.,  Q.  B.  334  ;  2  Jur.,  N.  S. 
589. 

On  making  a  rule  absolute  for  setting  aside  an 
outlawry  on  payment  of  costs,  the  court  will  not 
limit  the  penod  within  which  those  costs  shall  be 
paid.  Bennett  v.  Gardener,  2  D.,  N.  S.  50 ;  7 
Jur.  129. 

On  a  motion  to  reverse  an  outlawry  after 
final  judgment,  the  court  will  not  impose,  as 
one  of  the  terms  upon  which  they  will  grant  the 
motion,  that  the  defendant  should  pay  interest 
from  the  time  of  signing  final  judgment  to  the 
period  of  reversal.  Ibbotson  v.  Fenton,  1  N.  & 
P.  779  ;  6  A.  &  E.  772  ;  W.,  W.  &  D.  292  ;  1  Jur. 
397. 

The  court  has  no  power  to  order  the  sheriff  to 
restore  money  levied  under  a  capias  utlagatum, 
on  the  reversal  of  the  outlawry  ;  the  application 
should  be  for  an  amoveas  manus  in  the  court  of 
Exchequer.  Cro/t  v.  Percival  (^Lord),  7  Scott, 
847. 

Where  a  defendant  was  beyond  the  seas  at 
the  time  of  the  exigi  facias  issuing,  the  court 
reversed  the  outlawry  on  payment  of  costs,  and 
putting  in  bail  in  the  alternative.  Levy  v.  Clag- 
gett,  1  M.*  &  W.  547  ;  5  D.  P.  C.  322  ;  2  Gale, 
152. 

An  attorney  (plaintiff  in  person)  outlawed 
a  defendant,  although  he  knew  that  a  person 
received  an  annuity  for  the  defendant,  under 
a  power  of  attorney,  during  his  absence  abroad, 
and  also  knew  several  persons  with  whom  the 
defendant  was  acquainted,  without  M)plying  to 
the  receiver  or  to  these  persons : — Held,  that 
this  knowledge  was  no  ground  for  reversing  the 
outlawry  without  costs.    Hunter  v,  Whitfield^ 
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3  Bing.  N.  C.  878 ;  6  D.  P.  C.  70 ;  3  Hodges, 
210. 

A  plaintiff  in  error  coram  nobis,  assigned,  as 
error,  that  he  was  beyond  seas  when  the  exigent 
was  issued,  and  the  defendant  in  error  plead^  in 
nullo  est  erratum  to  the  writ : — Held,  that  the 
ground  assigned  as  error  not  being  disputed,  the 
plaintiff  in  error  was  entitled,  as  of  right,  to 
judgment  of  reversal  of  the  outlawry  ;  and  he 
having  appeared  in  person  by  the  writ,  the 
court,  on  the  prayer  of  counsel  on  his  behalf, 
pronounced  judgment,  reversing  the  outlawry, 
and  refused  to  suspend  it  until  he  should  have 
satisfied  the  original  judgment  debt.  Smith  v. 
Bromley,  2  El.  &  Bl.  681  ;  29  L.  J.,  Q.  B.  91 ;  6 
Jur.,  N.  S.  400  ;  8  W.  R.  186. 


IV.    EFFECT  OF  OUTLAWRY. 
1.  Pebsonal  Disqualifications. 

Application  to  set  aside  Irregular  Proceed- 
ingi.] — ^An  outlaw  may  claim  the  protection  of 
the  court  to  set  aside  irregular  proceedings  taken 
against  him,  although  he  cannot  put  the  law  in 
motion  for  his  benefit  without  first  reversing  his 
outlawry.  Davis  v.  Trewmion,  2  D.  &  L.  743 ; 
14  L.  J.,  Q.  B.  138  ;  9  Jur.  492. 

A  party  outlawed  can  appear  in  court  only  for 
the  purpose  of  reversing  his  outlawry.  Limkes  v. 
Holbeohe,  1  M.  &  P.  126 ;  S,  C,  nom.  Laukes  v. 
Holheach,  4  Bing.  419  ;  i^.  P.,  Aid  ridge  v.  Duller, 
2  M.  &  W.  412 ;  6  D.  P.  0.  733  ;  M.  &  H.  94  ;  1 
Jur.  386. 

An  outlawry  in  progress  only,  but  not  per- 
fected, cannot  prevent  a  party  from  being  heard 
in  a  proceeding  actually  insti  tuted.  He  may  apply 
to  the  court  to  set  aside  an  attachment  which  has 
been  irregularly  issued  against  him.  ffawkint  v. 
Hall,  1  "Be&Y.  73  ;  Byrne  v.  Manning,  2  D,,  N.  S. 
403  ;  12  L.  J.,  Q.  B.  4  ;  7  Jur.  88. 

Cannot  originate  Legal  Bight.] — ^The  court 
will  not  entertain  an  application,  on  the  part  of 
an  outlaw,  to  compel  the  deli  very  of  an  attorney's 
bill{  or  to  refer  to  taication  a  bill  of  costs  aklready 
delivered.  Ford,  In  re,  1  B.  C.  Rep,  88  ;  10  Jur. 
757  ;  S,  P,,  Mander,  In  re,  6  Q.  B.  867. 

Semble,  that  an  outlaw  brought  before  a  judge 
by  summons  is  entitled  to  be  heard  without 
reversing  his  outlawry.  Pyne,  In  re,  5  0.  B. 
407. 

An  outlaw  cannot  enforce  payment  Of  damages 
recovered  in  an  action  for  libel  by  scire  facias  on 
the  recognizance  to  the  crown  under  60  Geo.  3, 
c.  9,  s.  8,  and  11  Geo.  4  &  1  Will.  4,  c  73,  s.  3. 
Reg,  V.  Lowe,  8  Ex.  697  ;  22  L.  J.,  Ex.  262. 

An  outlaw,  seeking  to  originate  a  legal  right  of 
his  own,  cannot  be  heard  in  support  of  such  right ; 
but  he  may  be  heard  when  he  comes  to  the  court 
in  matters  purely  defensive.  Walher  v.  Thellut- 
son,  1  D.,  N.  8.  678  ;  6  Jur.  345. 

Where  a  defendant  had  been  outlawed,  but  had 
been  discharged,  by  the  Insolvent  Debtors*  Court, 
from  the  judgment  in  respect  of  which  the  out- 
lawry took  pL&ce ;  the  court  allowed  him  to  be 
heard  in  opposition  to  a  motion  made  by  the 
plaintiff  to  cnarge  him  in  execution  on  the  same 
judgment.  Adeock  or  Ahthorpe  v.  Fiske,  6  Bing. 
N.  C.  17  ;  8  Scott,  138  ;  8  D.  P.  C.  66. 

An  outlaw  cannot  join  in  a  fi.  fa.  to  enforce  costs 
jointly  due  to  himself  and  another  before  out- 
lawry.   But  the  court  has  a  discretion,  and  will 


not  set  aside  the  writ  where  the  right  to  costs 
has  been  assigned  by  the  outlaw  to  his  attorney 
before  the  outlawry.  Turquand,  Ex  parte,  1  Eq. 
R.  64. 

If  a  judgment  of  outlawry  stands  in  the  way 
of  a  claim  to  a  barony  in  abeyance,  although 
clearly  erroneous,  the  committee  of  privileges 
cannot  overlook  it  or  reverse  it,  but  the  claimant 
must  apply  to  the  proper  tribunal  for  its  reversal, 
and  produce  the  judgment  of  reversal  to  the 
committee.  WJiaHon  Peerage,  12  0.  &  F.  295. 

Quaere,  whether  a  trader  against  whom  judg- 
ment of  outlawry  is  in  force  can  file  a  petition 
of  adjudication  of  bankruptcy  against  himsell 
Adam^,  Ex  parte,  27  L.  J.,  Bk.  37  ;  4  Jur.,  N.  S. 
1089. 

Power  to  direct  Tnuteet.]— A  sentence  of 
outlawry,  upon  flight  from  a  charge  of  felony, 
does  not  incapacitate  the  outlaw  from  directing, 
according  to  the  terms  of  a  previously  executed 
trust-de^,  the  trustees  as  to  the  mode  of  carrying 
the  trust  into  effect  Macrae  v.  Wyndham,  6 
C.  &  F.  212. 

2.  Plea  of  Outlawry. 

A  single  plea  of  three  outlawries  was  allowed. 
Fox  V.  Yate*,  24  Beav.  271. 

The  outlawry  of  a  plaintiff,  when  matter  of 
plea  in  abatement  and  not  of  plea  in  bar,  is  after 
verdict  no  ground  for  setting  aside  the  judgment : 
nor.  when  matter  of  plea  in  bar.  Sowerhy  v, 
Wad9WoHh,  2  H.  &  C.  701  ;  33  L.  J.,  Ex.  57 ;  10 
Jur.,  N.  S.  79  ;  9  L.  T.  416  ;  12  W.  R.  210. 

A  plaintiff  in  an  action  of  trespass  quare 
dausum  fregit  was  an  outlaw  on  civil  process. 
The  defendant,  on  learning  it  just  before  trial, 
applied  for  leave  to  add  a  plea  of  outlawry, 
which  was  refused.  The  court,  after  verdict, 
refused  to  set  aside  the  judgment  which  had  been 
signed  by  the  plaintiff.    Ih, 

Where  a  plaintiff  was  an  outlaw  at  the  time  of 
bringing  his  action,  but  the  defendant  did  not 
know  of  it  till  after  plea  granted  and  notice  of 
trial  given,  the  court,  after  verdict,  granted  a  rule 
to  stay  the  proceedings,  which  was  afterwards 
discharged  on  the  reversal  of  the  outlawry,  after 
granting  the  rule.  Somers  v.  Holt^  8  D.  P.  C. 
506 

3.  Effect  on  Pbopebty. 

The  personal  property  becomes  forfeited  and 
vested  in  the  king  (for  the  use  of  the  plaintiff) 
immediately  upon  outlawry  at  the  suit  of  the 
party  as  well  as  at  the  suit  of  the  king.  Bex  v. 
Cooke,  M'Clel.  &  Y.  196. 

Sequestration.] — To  a  special  capias  utlagatum 
the  sheriff  returned  an  inquisition  finding  that 
the  defendant  had  benefices,  but  no  lay  fee  ;  the 
court  awarded  a  writ  of  sequestration,  on  reading 
the  transcript  of  the  outlawry  and  inquisition. 
Rex  V.  Hind,  1  D.  P.  C.  286  ;  1  C.  &  J.  389  ;  1 
Tyr.  347. 

Appropriation  of  Honey.] — ^The  king's  warrant 
and  the  attorney-general's  consent  for  the  pay- 
ment of  money  in  the  hands  of  the  sheriff,  under 
a  capias  utlagatum,  do  not  amount  to  an  appro- 
priation of  that  money,  where  they  are  granted 
in  ignorance  of  the  death  of  the  defendant ;  and 
the  court,  on  a  plea  by  his  representatives  sug- 
gesting the  death,  will  stay  the  making  of  an 
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order  for  the  payment,  until  the  fact  of  the 
death  is  determined  on  an  issue  taken  on  the 
plea.  Rew  v.  Bvchanan,  1  C.  &  M.  195  ;  3  Tyr. 
229. 

Tear's  Bent]— The  goods  of  a  tenant  are  liable 
to  a  year's  rent,  notwithstanding  an  outlawry  in 
a  civil  suit.  St.  JoJik't  College  ^Oxford)  t. 
Mureotty  7  T.  R.  269. 

Payee  of  Kota.] — A  debt  upon  a  promissory 
note  is  forfeited  to  the  crown  by  the  outlawry  of 
the  payee  upon  an  indictment  lor  misdemeanor. 
McDowell  V.  Berlin,  12  Ir.  C.  L.  R.  391. 

life  Interest.]  — A  sentence  of  outlawry 
operates  only  as  a  forfeiture  of  such  life-rent 
interest  as  the  outlaw  may  have  in  the  heritable 
estate  and  of  his  movable  eJSects ;  it  will  not 
destroy  his  power  of  dealing  with  the  fee,  except 
so  far  as  he  may  require  the  interference  of  a 
court  to  enable  him  to  do  so.  Macrae  v.  Macrae, 
6  C.  &  F.  212  ;  1  Rob.  571 ;  3  Jur.  571. 


OUTSTANDING  TERM. 


See  EJECTMENT. 


OVERSEER. 

See  POOR  LAW. 


OXFORD. 

See  UNIVERSITY. 


OYSTERS. 

See  FISH  AND  FISHERY. 


PALATINE  COUNTIES. 

See  COURT. 


PARDON. 

See  CRIMINAL  LAW. 


PARISH. 

L  Mattebs  belating  to. — See  Ecglesi* 
A8TICAL  Law — PooB  Law. 

II.  Constable. — See  Police. 


PARKS. 

See  METROPOLIS. 


PARLIAMENT. 

I.  Gbkebal  Mattebs 

II.  Election  of  Membbbs.  -^  See  Elec- 
tion Law. 

III.  House  of  Lobds. 

1.  Practice  in  it$  Appellate  Jurisdic^ 

tioUy  860. 

2.  Attendance   and    Opinion    of    tk^ 

JvdgeSj  863. 
8.  Finality  and   Obligatory  Ibree  of 
its  Judicial  Deeiitions,  863. 

4.  Peers, — See  Peebs  and  Peebaoe. 

5.  Since  the  Judicature  Aet.-^See  AP- 

PEAL. 

IV.  The  Legislatube. 


I,  GENERAL  MATTERS. 

Parliamentory  Agents.]— The  10  &  11  Vict, 
c.  69,  or  the  12  &  18  Vict.  c.  78,  does  not  deprive 
a  court  of  equity  of  its  jurisdiction  to  order 
taxation  of  a  biU  of  costs  for  parliamentaiy 
business.  Strother,  In  re,  3  K&j  k  J.  518  ;  26 
L.  J.,  Ch.  695  ;  3  Jur.,  N.  S.  736. 

The  lien  of  a  parliamentary  agent  attaches  to 
books  and  papeis  intrusted  to  him  by  the  law 
clerk  of  the  trustees  of  a  public  road  to  obtain  a 
renewal  of  their  act  of  parliament.  Ridgway 
T.  Lees,  25  L.  J.,  Ch.  584. 

A  parliamentaiy  agent,  though  nominated  by 
the  law  clerk,  has,  in  the  absence  of  any  agree- 
ment, a  right  to  be  paid  his  bill  by  the  trustees 
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directlj,  and  not  through  the  law  clerk  who 
nominated  him.    lb. 

A.claim  by  a  parliamentary  agent  to  partici- 
pate in  the  profits  of  a  solicitor's  bill  was  rejected, 
OS  no  sach  agreement  was  proved  to  have  been 
made.    lb. 

Parliamentary  Deposits.] — It  is  not  contrary 
to  the  policy  of  the  9  &  10  Vict.  c.  20,  providing 
for  a  deposit  in  respect  of  the  estimated  costs  of 
works  for  which  parliamentary  aathority  is 
sought,  to  make  the  deposit  with  borrowed  funds. 
Scott  V.  Oakeley,  33  L.  J.,  Ch.  612  ;  10  Jur.,  N.  S. 
648  ;  10  L.  T.  801 ;  12  W.  R.  728. 

When  a  bill  is  introduced  into  parliament  for 
the  construction  of  several  railwavs,  and  the 
money  is  paid  into  court  under  the  standing 
orders,  and  afterwards  the  bill  is  withdrawn  as 
to  some  of  the  railways,  a  court  of  equity  will 
not  order  a  proportional  part  of  the  fund  in 
respect  of  the  abandoned  railways,  to  be  paid  out 
to  the  promoters.  Aberystwith  Itailway  Cim- 
pany,  In  w,  30  L.  J.,  Ch.  674  ;  7  Jur.,  N.  S.  510, 
664  ;  4  L.  T.  637— L.  J. 

An  order  can  be  made  for  the  return  of  a  de- 
posit on  the  withdrawal  of  a  railway  bill  under 
9  &:  10  Vict.  c.  20,  s.  6,  upon  production  of  a  cer- 
tificate signed  by  the  deputy  speaker  of  the 
House  of  Commons  in  the  speaker's  absence. 
Stockhridge  Bailvoay  BUI,  Ex  parte,  2  L.  B., 
£q.  364. 

And  see  further  COMPANY — RAILWATa 

Private  Bills.] — The  application  to  the  taxing 
officer  of  the  House  of  Commons,  under  30  &  31 
Vict.  c.  136,  must  not  be  until  one  month  after 
the  delivery  of  the  bill  of  costs.  Williams  v. 
Swansea  Canal  Navigatwn  Company,  3  L.  R., 
Ex.  168 ;  37  L.  J.,  Ex.  107. 

The  provision  in  s.  6,  that  the  validity  of  the 
taxing  officer's  certificate  shall  not  be  called  in 
question,  only  applies  whero  a  certificate  has 
been  given  in  conrormity  with  the  act.    lb, 

Power  to  Bettrain  Application  fbr.] — 

Although  thero  is  no  doubt  that  the  Court  of 
Chancery,  by  virtue  of  its  jurisdiction  in  per- 
sonam, has  power  to  restrain  an  improper  ap- 
plication to  parliament  for  a  private  act,  yet 
it  is  difficult  to  conceive  a  case  in  which  it 
would  be  right  for  the  court  to  exercise  that 
.  power.    Hart  ridge,  Ex  parte,  5  L.  R.,  Ch.  671. 

An  injunction  restraining  directors  from  pro- 
moting a  bill  was  discharg^.    lb, 

A  company  was  formed  in  California  for  pur- 
poses connected  with  land  in  that  country,  but 
nearly  all  the  shareholders  were  resident  in 
England.  A  resolution  was  passed  at  a  meeting 
of  English  shareholders,  authorizing  the  trustees 
to  take  steps  for  increasing  the  preference 
shares  to  an  extent  not  allowed  by  the  existing 
constitution  of  the  company.  There  was  no 
intention  to  create  preference  shares,  except  with 
the  sanction  of  the  Califomian  legislature: — 
Held,  that  an  injunction  ought  not  to  be 
granted  to  restrain  the  company  from  acting 
on  the  resolution,  for  that  the  court  will  not  in 
general  restrain  parties  from  applying  to  the 
legislature,  whether  of  this  or  of  a  foreign 
country.  Bill  v.  Sierra  Nevada  Lake  Water 
and  Mining  Company,  1  De  G.,  F.  &  J.  177. 

The  court  has  undoubted  jurisdiction  to  re- 
strain by  injunction  an  application  to  parlia- 
ment, but  it  is  extremely  cufficult  to  conceive 


any  case  in  which  it  would  be  proper  to  exercise 
that  jurisdiction.  Steele  v.  North  Metropolitan 
Railway  Company,  2  L.  R.,  Ch.  237 ;  36  L.  J., 
Ch.  640 ;  16  L.  T.  192  ;  15  W.  R.  697. 


Company  acting  ultra  yiret.] — ^A  corpo- 


rate body,  constituted  for  the  improvement  of  the 
district  under  their  control,  by  resolutions  pro- 
moted a  bill  for  the  annexation  of  an  adjoining 
district  to  their  township,  and  caused  the  corpo- 
rate seal  to  be  affixed  to  a  resolution  for  that  pur- 
pose, which  was  ultra  vires.  The  court  granted  an 
interlocutory  injunction  pending  the  hearing  of 
the  cause,  to  restrain  them  as  such  corporate 
body  from  promoting  the  bill,  and  from  using 
the  corporate  seal  for  that  purpose.  Att,-Oen, 
(Ireland)  v.  BatJiminet  and  uathgar  CommiS' 
sionert,  5  L.  R.,  Ir.  114. 


Applying  Honey  to  Promotion  ol] — By 


an  act,  commissioners  were  incorporated,  and  a 
district  was  defined ;  and  the  commissioners  were 
empowered  to  cause  to  be  paved,  drained  and 
otherwise  improved  the  town  and  township  com- 

Erised  in  the  district,  and  to  be  the  surveyors  of 
ighways  within  the  same,  and  keep  the  same  in 
repair  ;  to  **  do  all  acts,  matters  and  things  for 
promoting  the  health,  comfort  and  convenience 
of  the  inhabitants  "  of  the  district,  which  they 
might  deem  or  consider  necessary,  and  for  that 
purpose  to  exercise  all  the  powers  vested  in  them 
by  the  act  and  the  acts  incorporated  therewith, 
amongst  which  wero  the  Companies  Clauses  Act 
and  parts  of  the  Towns  Improvement  Clauses 
Act,  1847.  The  court  granted  an  injunction  to 
restrain  the  commissioners  from  applying  any 
moneys  produced  by  rates  towards  the  promotion 
of  a  bill  in  parliament,  the  object  of  which  waa 
to  obtain  an  extension  of  their  district.  Att,' 
Gen,  V.  West  Hartlepool  ImproremetU  CommiS' 
sioners,  10  L.  R.,  £q.  162  ;  39  L.  J.,  Ch.  624  ;  22 
L.  T.  610  ;  18  W.  R.  686. 

Exceeding    Powen     granted    by.] — 


Although  a  public  company  is  exceeding  its 
parliamentary  powers,  the  court  will  not  inter- 
fere by  injunction  to  restrain  it,  upon  a  bill  filed 
by  a  rival  company,  which  does  not  allege  that 
the  plaintiff  thereby  suffers  a  private  injury. 
Pudsey  Coal  Ga>s  Company  v.  Bradford  (Cor^ 
poration),  16  L.  R.,  Eq.  167  ;  42  L.  J.,  Ch.  293  ; 
28  L.  T.  11 ;  21  W.  R.  286. 

It  is  not  a  sufficient  all^;ation  of  a  private 
injury  for  a  plaintiff  to  state,  that  his  parlia- 
mentary powers  authorize  him  to  do  that  which 
he  seeks  to  restrain  the  defendant  from  doing, 
and  that  he  is  thereby  deprived  of  profits.  lb, 

A  local  act  of  1869,  incorporated  the  commis- 
sioners of  a  township,  and  embodied  the  Towns 
Improvement  Clauses  Act,  1847,  as  therein 
denned,  but  not  otherwise.  The  commissioners 
could,  subject  to  certain  restrictions  in  favour  of 
dissentient  ratepayers,  apply  to  parliament, 
under  specified  droumstances,  for  power  to 
execute  certain  works,  and  might  defray  the 
expenses  of  such  application  out  of  their  own 
local  rates.  A  majority  of  the  commissioners 
present  at  a  special  meeting  of  their  body  held 
m  December,  1872,  passed  a  resolution  approv- 
ing of  the  objects  of  a  proposed  bill  (for 
extending  the  boundary  of  the  township  and 
improving  its  economic  and  sanitary  arrange- 
ments), and  appointing  a  committee  of  their 
members    to  consider  its  details  and  have  it 
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introduced  into  parliament.  The  committee 
shortly  afterwards  lodged  the  bill,  and  put  the 
corporate  seal  to  a  petition  for  leave  to  bring  it 
in.  without  observing  the  statutoiy  restrictions, 
or  consulting  the  general  body  of  the  commis- 
sioners, who  had  had  no  opportunity  of  dis- 
cussing its  provisions.  The  ratepayers  had 
previously  held  a  laige  meeting  condemning 
the  bill,  against'  which  several  petitions  had 
also  been  lodged,  but  the  petitioners  had  been 
refused  a  locus  standi  by  the  parliamentary 
court  of  the  referees.  A  suit  having  been  soon 
after  instituted  by  two  of  the  ratepayers  to 
restrain  the  corporation,  and  certain  individual 
members  of  it  who  were  alleged  to  have  applied 
a  portion  of  the  rates  to  the  promotion  of  the 
biU,  from  further  proceeding  or  expenditure  of 
the  corporate  funds  thereon ;  and  an  interlocu- 
tory motion  for  such  injunction  having  been 
made  : — Held,  that  the  corporation,  and  the 
special  defendants  by  or  in  tne  corporate  name 
or  capacity,  should  be  restrained  as  sought,  but 
that,  save  as  aforesaid,  the  motion  should  be 
refused  as  against  the  special  defendants  with 
costs.  Att.-Gen.  v.  Kingttotcn  CommUnontrSj 
7  Ir.  R.,  Eq.  383— C.  A. 

A  canal  was  supplied  from  a  pond  fed  by 
springs,  and  by  streams  flowing  into  it.  A  local 
Ixmrd  constructed  a  sewer  with  a  branch  run- 
ning parallel  to  one  of  the  streams  and  under 
the  pond.  The  sewers  tapped  the  springs  so 
that  the  pond  would  no  longer  hold  water,  and 
affected  the  stream  so  that  a  great  part  of  its 
water  was  absorbed: — Held,  the  latter  injury 
was  a  ground  for  the  court's  interference.  Grand 
Junction  Canal  v.  Shvgar,  6  L.  R.,  Ch.  483  ;  24 
L.  T.  402  ;  19  W.  R.  569. 

The  water  was  discharged  by  the  sewer  into  a 
lower  reservoir  of  the  canal,  so  that  the  same  use 
of  it  as  before  could  be  obtained  at  the  expense 
of  pumping : — ^Held,  however,  that  the  court 
would  grant  an  injunction,  as  the  board  was 
exceeding  their  parliamentary  powers.    Ih. 

Pnblioatlon  of  Parliamentary  Papers.] — ^Before 

3  &  4  Vict.  c.  9,  the  house  had  not  the  privilege 
of  printing  and  publishing  defamatory  matter 
except  to  and  for  the  use  of  its  members  ;  and 
the  printer  employed  by  the  house  was  liable  to 
an  action  for  such  publication.  Stockdale  v. 
Hamtard,  2  P.  &  D.  1  ;  9  A.  &  E.  1 ;  3  Jur.  906  ; 
see  Wassim  v.  Walter,  19  L.  T.  409. 

Under  3  &  4  Vict.  c.  9,  on  a  certificate  of  the 
speaker  of  the  House  of  Commons,  it  is  imperative 
on  the  court  to  stay  proceedings.  Stockdale  v. 
Hantardy  3  P.  &  D.  330  ;  11  A.  &  E.  297. 

Upon  an  application  to  stay  proceedings  in 
an  action  upon  the  production  of  a  certificate  of 
the  speaker  of  the  House  of  Commons,  it  is  not 
necessary  that  it  should  be  stated  in  the  certifi- 
cate, that  the  speaker  had  read  or  seen  the 
declaration  in  the  cause.    S,  C.  8  D.  P.  C.  699  ; 

4  Jur.  338. 

•  The  court'will  presume  that  the  speaker,  giving 
the  certificate  pursuant  to  the  act,  has  availed 
himself  of  the  proper  sources  of  information,  to 
enable  him  to  grant  the  certificate,  without  his 
stating  on  the  face  of  it  what  those  sources  are. 
Ih. 

The  oflSce  copy  of  the  declaration  produced  to 
the  court  should  be  verified  by  afiidavit.    Ih, 

Power  of  HoQfe  of  Commons  to  Commit  for 
Contempt] — ^The  House  of  Commons  having  a 


clear  right  to  commit  for  contempt,  the  speaker 
may  justify  breaking  open  a  house  to  arrest  a 
party  under  his  warrant.  Bnrdett  v.  Ahhot, 
5  Dow,  165 ;  14  East,  1,  154 ;  4  Taunt.  401. 
And  see  Burdett  v.  Colman,  14  East,  163 ;  13 
East,  27. 

And  under  a  warrant  stating  generally,  that 
a  contempt  has  been  committed,  without  settiog 
out  the  particulars  of  the  contempt.  Brg.  v. 
Go99ett,  3  P.  &  D.  349  ;  S,  a,  nom.  Stockdale 
V.  Hansard,  4  Jur.  70  ;  Beg.  v.  JSvans,  8  D.  P. 
C.  451  ;  Middlesex  CSJierijf),  In  re,  11  A.  &  E. 
273. 

Where  a  committal,  by  the  house,  under  such 
a  warrant,  is  returned  to  writ  of  habeas  corpus, 
the  66  Geo.  3,  c.  100,  s.  3,  does  not  apply,  so  as  to 
enable  the  courts  of  law  to  inquire  into  the 
existence  of  the  contempt  alleged.    Ih. 

How    Xember  Dieeharged    firom.J— A 

member,  committed  for  breach  of  privilege, 
cannot  be  discharged  by  a  writ  of  habeas  corpus 
during  the  session.  Brass  CroshyU  ease,  2  W. 
Bl.  754  ;  3  Wils.  198. 


How  others  Diaeharged.] — The  House  of 

Lords  having  voted  the  d^endant  guilty  of  a 
breach  of  privilege,  in  publi^ng  a  libel  upon  a 
member  of  their  house,  and  having  sentenced 
him  to  pay  a  fine,  and  to  be  imprisoned  six 
months  and  until  such  fine  was  paid,  which 
commitment  was  returned  into  the  court,  upon 
a  habeas  corpus  sued  out  by  the  defendant,  the 
court  refused  to  discharge  him  out  of  custody. 
Bex  V.  Flower,  8  T.  R.  314. 

The  house  having  voted  the  defendant  guilty 
of  a  breach  of  their  privileges,  for  publishing  a 
libel  upon  the  house,  and  having  ordered  him  to 
be  committed  to  Newgate  during  their  pleasure, 
and  the  speaker's  warrant  being  returned  into 
the  court  upon  a  habeas  corpus  sued  out  by  the 
defendant,  the  court  refused  to  dischaige  him 
out  of  custody.  Bex  v.  Uohhause,  2  Chit  207  ; 
3  B.  &  A.  420. 

BaU.] — One  committed  for  a  contempt  of  the 
House  of  Commons,  cannot  be  bailea  by  the 
court.    Murray's  ease,  1  Wils.  299. 

Power  to  Compel  the  Attendance  of  WiU 
netses.] — ^The  house  has  power  to  order  the 
attendance  of  witnesses,  and  in  case  of  dis- 
obedience to  bring  them  in  custody  to  the  bar 
for  the  purpose  of  examination.  It  has  power 
in  case  of  a  charge  of  contempt  and  breach  of 
privilege,  and  wUful  disobedience  of  an  order  on 
the  person  charged  to  attend  and  answer  it,  to 
cause  the  person  to  be  taken  into  custody  and 
brought  to  the  bar  to  answer  the  chaige.  The 
house  alone  is  the  proper  judge  when  these 
powers  are  to  be  exercis^.  Oossett  v.  UouMrd 
lin  error),  10  Q.  B.  369  ;  16  L.  J.,  Q.  B.  345  ;  11 
Jur.  750— Ex.  Ch. 

Warrant  of  the  House.] — A  warrant  of 


the  house  is  to  be  construed  as  a  mandate  or  as  a 
writ  of  a  superior  court,  acting  according  to  the 
course  of  the  common  law,  and  not  as  the  warrant 
of  a  justice  of  the  peace,  or  of  a  court  acting 
under  a  special  statutory  authority.    Ih. 

Action  againft  the  Printers  of  the  Honee.] — 
Where  a  plaintiff  had  obtained  a  judgment  in 
an  action  against  the  printers  of  the  House  of 
Conunons  for  a  libel,  he  might  (before  3  &  4  Vict« 
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c.  9),  (notwithstanding  any  lesolations  of  privi- 
lege,  or  assertion  of  the  right  of  the  house  to 
publish  libels)  proceed  to  sue  out  and  execute 
a  writ  of  inquiry  as  in  any  ordinary  case.  Middle- 
ftex  i8herlff)y  Ex  paHe,  8  D.  P.  C.  148  ;  3  Jur. 
1030. 

Priyilega.] — Privilege  of  parliament  exists  at 
common  law,  and  is  not  taken  away  by  implica- 
tion because  a  statute  makes  persons  enjoying  it 
subject  to  the  law  of  bankruptcy,  and  does  not 
specially  reserve  the  privilege.  Newcastle  (Duke) 
V.  Morris,  4  L.  R.,  H.  L.  661  ;  40  L.  J.,  Bk.  4  ; 
23  L.  T.  669  ;  19  W.  R.  26. 

Before  the  Bankruptcy  Act  of  1861,  traders 
having  privilege  of  parliament  were  rendered 
liable  to  the  bankrupt  laws,  but  the  privilege  of 
freedom  from  personal  arrest  was  expressly  re- 
served to  them.  By  s.  69  of  that  act  all  debtors 
(non-traders  as  well  as  traders)  were  made  liable 
to  the  bankrupt  laws.  Nothing  was  said  in  the 
act  to  reserve  to  debtors  who  had  privilege  of 
parliament  their  freedom  from  personal  arrest : 
— Held,  that  the  statute  included  all  debtors 
whatever,  but  that  such  debtors  as  were  entitled 
to  privilege  of  parliament  still  continued  to 
enjoy  its  protection.    Ih, 

The  provisions  of  the  Bankruptcy  Act,  1869, 
ss.  121, 122,  relating  to  the  vacating  of  his  seat 
in  parliament  l)y  a  member  of  the  House  of 
Commons  who  has  been  adjudged  bankrupt,  do 
not  apply  to  the  case  of  a  member  whose  affairs 
are^  in  liquidation  by  arrangement.  Pooley,  Ex 
parte,  Russell,  In  re,  7  L.  R.,  Ch.  519  ;  41  L.  J., 
Bk.  67  ;  26  L.  T.  813  ;  20  W.  R.  735. 

The  duty  cast  upon  the  Court  of  Bankruptcy 
by  s.  122,  of  certifying  a  member's  bankruptcy 
to  the  speaker,  is  an  «x-officio  duty  as  between 
the  court  and  the  House  of  Commons,  and  an 
application  for  such  a  certificate  should  not  be 
xnade  by  a  creditor.    lb. 


In  Criminal  Xattars.]— The  privilege  of 


parliament  is  no  protection  against  an  attach- 
ment for  any  contempt  which  is  of  a  criminal 
and  not  of  a  civil  kind.  Long  Wellesley,  In  re, 
2  Russ.  &  Mylne,  639. 


Of  Officers  of  House.  ]— Officers  of  the 


House  of  Commons  who  have  a  warrant  of  the 
speaker  to  take  a  person  therein  named,  although 
they  may  have  a  right  to  enter  his  house 
(having  been  peaceably  admitted)  and  to  search 
the  house,  have  no  right,  in  case  they  do  not 
find  him,  to  remain  there  to  await  his  return ; 
and  if  they  stay  several  hours  in  the  house  for 
that  purpose,  they  are  trespassers  ab  initio. 
Howard  v.  Gossett,  Car.  &  M.  380. 


Of  Xember  when  Witness  in  a  Trial.] 


— On  a  trial,  a  member  may  be  asked  who  was 
speaker  on  a  particular  day,  but  if  he  is  asked 
how  a  member  voted,  he  will  not  be  compelled 
to  answer  if  he  declines  doing  so,  and  has  not 
the  leave  of  the  house  to  give  evidence.    Ih, 

Of  Xember  from  Arrest.] — Since  a  mem- 
ber of  either  house  of  parliament  is  privileged 
from  arrest,  a  writ  of  capias  against  him  is 
irregular,  and  will  be  set  aside  ;  although,  in  the 
case  of  a  member  of  the  lower  house,  the  writ  is 
not  intended  to  be  put  in  execution  till  his 
privilege  expires ;  nor  sdthough,  in  either  instance, 
no   proceedings  are  contemplated  against  the 


person  of  the  member,  but  the  writ  is  only  sued 
as  part  of  process  to  outlawry.  Cassidy  v. 
Steuart,  2  Scott,  N.  R.  432  ;  2  M.  &  G.  437  ;  9 
D.  P.  C.  366  ;  5  Jur.  25. 

The  privilege  of  a  member  from  arrest  on  a  ca. 
sa.  exists  for  forty  days  before,  and  forty  days 
after  a  meeting  of  parliament.  The  mle  of 
privilege  is  the  same  in  the  case  of  a  dissolution 
as  in  that  of  a  prorogation.  Ooudy  v.  Buncombe^ 
1  Ex.  430  ;  5  D.  &  L.  209  ;  17  L.  J.,  Ex.  76. 

On  a  motion  for  attachment  of  a  member  of 
the  parliament  which  was  dissolved  on  the  24th 
of  March,  for  contempt  in  not  obeying  an  order 
of  the  court  to  pay  certain  moneys,  &c.,  to  the 
liquidator  of  the  company : — Held,  that  the  rule 
laid  down  in  Oovdy  v.  Buncombe  (1  Ex.  430), 
that  a  member  of  parliament  was  entitled  to 
privilege  from  arrest  for  forty  days  both  aitev 
and  before  the  meeting  of  parliament,  and 
whether  after  a  prorogation  or  a  dissolution, 
applies  to  a  person  who  was  a  member  of  the  old, 
but  is  not  a  member  of  the  new  parliament. 
Anglo-French  Co-operative  Society,  In  re,  14 
Ch.  D.  633  ;  49  L.  J.,  Ch.  388 ;  28  W.  R.  580. 

A  judgment  debtor  summons  will  not  lie 
against  a  member,  and  the  privilege  of  parlia- 
ment is  not  affected  by  the  circumstance  that 
the  member  has  not  been  sworn  in.  European 
and  American  Finarwe  Corporation  v.  M,P.,  13 
L.  T.  447 ;  14  W.  R.  135  ;  &  P.,  Cutmur  v. 
KnatchhuU,  7  T.  R.  443. 

An  unprivileged  person,  in  custody  in  execu- 
tion, is  entitled  to  his  discharge  on  motion  on 
his  being  elected  an  M.P.  PhUlips  v.  Wellesley, 
1  D.  P.  C.  9. 

A.,  having  privilege  of  parliament,  owed  B.  a 
sum  of  money,  for  which  B.  sued  him  ;  in  conse- 
quence of  which,  C.  entered  into  a  bond  together 
with  A.,  conditioned  for  the  payment  to  B.  of 
such  sum  as  B.  should  recover  in  the  action 
against  A.,  in  pursuance  of  4  Geo.  3,  c.  33.  B. 
obtained  judgment  and  put  the  bond  in  suit 
against  C.  To  the  action  on  the  bond,  C,  being 
under  terms  to  plead  issuably,  may  plead  in  bar 
that  a  writ  of  error  is  depending  on  the  judgment 
against  A.     Curliiig  v.  Innes,  2  H.  Bl.  372. 

Of  Witness  Examined  before  Committee.! 


— To  an  action  of  slander  the  defendant  pleaded 
that  the  statements  complained  of  were  part  of 
the  evidence  given  by  him  in  the  character  of  a 
witness  before  a  select  committee  of  t^e  House 
of  Commons : — Held,  that  the  statements  so 
made  were  privileged,  and  that  the  action  would 
not  lie.  Goffin  v.  Donnelly,  6  Q.  B.  D.  307  ;  60 
L.  J.,  Q.  B.  303  ;  44  L.  T.  141 ;  29  W.  R.  440 ; 
46  J.  P.  439. 

Power  to  exclude  Xember— Assault — Justifi- 
cation— Jurisdiction  of  Courts  of  Law.] — To  a 
claim  for  damages  for  an  assault  committed  on 
plaintiff,  a  member  of  parliament,  whilst  attempt- 
ing to  enter  the  House  of  Commons  for  the  pur- 
pose of  taking  his  seat,  the  defendant  pleaded  in 
justification  thereof  that  the  house  had  previ- 
ously resolved  and  ordered  that  the  defendant 
(one  of  its  officers)  should  "  remove  the  plaintiff 
from  the  house  until  he  should  engage  not 
further  to  disturb  the  proceedings  of  the  house," 
and  that,  acting  in  pursuance  of  such  order,  the 
defendant  resisted  and  removed  the  plaintiff  : — 
Held,  on  demurrer,  that  the  plea  was  good. 
Bradlaugh  v.  ErsUne,  47  L.  T.  618  ;  31  W.  R. 
365. 
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Qffieert  of  Home.] — ^A  member  of  the  house 
who  acts  as  a  teller  on  a  division,  is  not  an  officer 
of  the  house.     Chftbb  y.  Salomons,  3  C.  &  K.  75. 

The  salary  of  the  assistant  parliamentary 
counsel  to  the  treasury  is  not  assignable. 
Cooper  Y.  ReUlyy  2  Sim.  560  ;  1  Buss.  &  Mylne, 
560. 

Oath  of  Allegiance— Claim  to  Affirm.]  — The 
defendant  was  sued  under  the  Parliamentary 
Oaths  Act,  1866,  for  a  penalty  for  sitting  and 
voting  in  the  House  of  Commons,  without  having 
made  and  subscribed  the  oath  appointed  by  that 
act,  as  amended  by  the  Promissory  Oaths  Act, 
1868,  to  be  taken  by  members.  S.  4  of  the 
Act  of  1866  provides  that  "  Quakers  and  every 
other  person  for  the  time  being  by  law  per- 
mitted to  make  a  solemn  affirmation  or  declara- 
tion instead  of  taking  an  oath  "  may,  instead  of 
taking  and  subscribing  the  oath,  make  an  affirma- 
tion in  the  form  given  by  the  act.  The  defen- 
dant pleaded  that  he  was  a  person  who  by  reason 
of  the  Evidence  Further  Amendment  Act,  1869, 
and  the  Evidence  Amendment  Act,  1870,  was 
by  law  permitted  to  make  a  solemn  affirmation, 
instead  of  taking  an  oath,  because  an  oath  would 
have  no  binding  effect  on  his  conscience,  and 
that  he  came  within  the  exemption  of  the 
Parliamentary  Oaths  Act,  1866,  and  that  he  had 
duly  made  an  affirmation  in  conformity  with 
that  Act  before  sitting  and  voting.  On  de- 
murrer : — Held  (by  the  Court  of  Appeal,  Bram- 
well,  Baggallay,  and  Lush,  L.  JJ.,  affirming  the 
judgment  of  Mathew,  J.),  that  s.  4  of  the  Parlia- 
mentary Oaths  Act,  1866,  exempted  only  persons 
having  a  general  right  to  affirm  on  all  occasions 
on  which  otherwise  they  would  take  an  oath, 
and  that  the  defence  was,  therefore,  bad,  as  the 
Evidence  Further  Amendment  Act,  1869,  and 
the  Evidence  Amendment  Act,  1870,  applied 
only  to  persons  called  to  give  evidence  as  vnt- 
nesses.  Clarke  v.  Bradlaugh,  7  Q.  B.  D.  88  ;  50 
L.  J.,  Q.  B.  342  ;   44  L.  T.  667  ;   29  W.  B.  616  ; 

45  J.  P.  484— C.  A. 

The  plaintiff  replied  that  the  defendant  was  a 
person  who,  by  want  of  religious  belief,  was  not 
entitled  to  the  Parliamentary  Oaths  Act,  1866, 
or  the  Promissory  Oaths  Act,  1868,  to  make  and 
subscribe  a  solemn  affirmation.  On  demurrer  : — 
Held  (by  Mathew,  J.),  that  the  reply  was  bad, 
as  the  statute  contains  no  proviso  that  none  but 
persons  of  religious  belief  were  or  could  be  en- 
titled to  the  benefit  of  the  exemption  in  s.  4  from 
^king  the  oath.    Ih, 

Penalty  reeoTorable  by  Common  Informer.] — 

A  penalty  incurred  under  the  Parliamentary 
Oaths  Act,  1856,  may  be  recovered  by  a  common 
informer. — Per  the  Court  of  Appeal  (Bramwell, 
Baggallay,  and  Lush,  L.  JJ.)    Ih. 

Penal  Clauses  of  Oaths  Act,  1866.] — ^The  penal 
clauses  of  the  Parliamentary  Oaths  Act,  1866, 
are  not  repealed  by  the  Statute  Law  Bevision 
Act,  1875.  Clarke  v.  Bradlaugh,  8  Q.  B.  D.  63  ; 
51  L.  J.,  Q.  B,  1 ;  46  L.  T.  49  ;  30  W.  B.  53  ;  46 
J.  P.  278— C.  A.  Affirming  7  Q.  B.  D.  151  ;  50 
L.  J.,  Q.  B.  678  ;    44  L.  T.  779  ;    29  W.  B.  822  ; 

46  J.  P.  118. 

Committees.] — ^The  practice  of  the  committees 
in  not  insisting  on  the  insertion  of  special  clauses 
in  bills,  at  the  instance  of  persons  alleging  grounds 


for  their  introduction,  if  agreements  have  been 
entered  into  between  the  promoters  and  the 
persons  asking  for  tiie  special  clauses,  whereby 
the  promoters  engage  that  the  company  when  in- 
corporated shall  give  to  the  persons  asking  for 
the  insertion  of  the  special  clauses  the  same 
benefit  as  if  such  clauses  were  introduced  into 
the  bill,  observed  upon.  Caledoni4in  and  Dum- 
hartofuhire  J%netion  Railway  Company  v. 
Udcruhurgh  Harbour  Trv4tees^  2  Jur.,  N.  S. 
695— H.  L. 

Honey  voted  by  Parliament]  —  The  court  has 
no  jurisdiction  to  take  account  of  money  voted 
by  parliament  for  the  general  expenses  of  a 
branch  of  the  executive.  Qranrille  Murray  v. 
Clarendon  (^Earl),  39  L.  J.,  Ch.  221. 

Impeachment]— By  12  &  13  Will.  3,  c.  2,  s.  3, 
no  pardon  under  the  great  seal  of  England  u 
ple-adahle  to  an  impeachment  by  th-e  commons  in 
parliam-ent. 

On  the  trial  of  an  information  for  bribery  at  a 
parliamentary  election,  filed  by  the  attorney-gene- 
ral, in  pursuance  of  a  resolution  of  the  House  of 
Commons,  a  person,  alleged  in  the  indictment  to 
have  been  bribed,  was  called  as  a  witness ;  he  re- 
fused to  answer  any  question,  on  the  ground  that 
the  answer  would  tend  to  criminate  him.  A  par- 
don under  the  great  seal  was  handed  to  the  wit- 
ness, but  he  still  refused  to  answer,  upon  which 
the  judge  compelled  him  to  answer,  and  on  his 
evidence  the  defendant  was  convicted  : — Held, 
that  the  pardon  took  away  the  privilege  of  the 
witness  so  far  as  any  risk  of  prosecution  at  the 
suit  of  the  crown  was  concerned :  and  that 
though  the  witness  might  be  liable  to  an  im- 
peachment by  the  House  of  Commons,  notwith- 
standing the  pardon,  by  reason  of  the  above 
statute,  yet  that  was  so  unlikely  to  happen  that 
the  witness  could  not  be  said  to  be  in  any  real 
danger,  and  he  was  therefore  rightly  compelled 
to  answer.  Beg.  v.  BoyeSj  I  B.  &  S.  311  ;  30 
L.  J.,  Q.  B.  301  ;  7  Jur.,  N.  8.  1168 ;  5  L.  T. 
147. 


III.  HOUSE  OF  LOBDS. 
1.  Practice  in  its  Appbllatb  Jubisdiotion. 

Costs.] — The  house  will,  as  a  general  rule, 
make  the  costs  of  an  appeal  follow  the  affirmance 
of  a  judgment  of  the  court  below.  Stewart  v. 
Menzies,  8  C.  &  F.  309. 

Where  a  party  is  served  with  the  certificate  of 
costs,  and  a  personal  demand  is  made,  and  he  does 
not  pay  them,  the  house  will,  on  petition  of  Uie 
party  entitled,  order  the  recognizances  to  be  es- 
treated, for  the  purpose  of  enforcing  payment  of 
them,  with  costs  of  the  petition.  Callaghan  v. 
Callaghan,  8  C.  &  F.  709  ;  Carter  v.  Palmer,  8 
C.  &  F.  708. 

Where  the  judgment  of  the  court  below  was 
affirmed  : — Held,  that  the  judgment  ought  to  be 
affirmed,  with  costs,  they  being  a  legal  conse- 
quence, not  a  result  necessarily  affected  by  the 
conduct  of  the  parties.  Clarke  v.  Hart,  6  H.  L. 
Cas.  633  ;  5  Jur.,  N.  S.  447. 

Hon-appearanoe — Of  Parties.] — If  a  party 
should  make  default  on  the  day  appointed  for 
the  hearing  of  his  cause,  he  must  pay  the  oppo- 
site party,  not  in  default,  the  costs  of  the  day  ; 
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and  if  it  shonld  appear  that  he  has  not  instructed 
<X)ansei  for  that  day  (not  intending  to  appear  in 
person),  his  cause  may  be  struck  out  of  the  list. 
Flight  V.  Thomas,  8  C.  &  F.  231. 

Where  no  person  appeared  on  the  part  of  an 
appellant  when  his  appeal  was  called  on,  and 
the  agent  only  of  the  respondent  appeared, 
alleging  that  he  had  retained  counsel,  and  prayed 
that  the  appeal  be  dismissed  with  costs,  it  was 
dismissed  with  costs.  SherJmrns  y.  MiddletoUy  9 
C.  &  F.  72. 

-Where  no  appellant  appears  to  support  an 
appeal,  the  only  order  the  house  can  make  will 
be  to  dismiss  the  appeal  for  want  of  prosecution, 
with  costs.    Scanla/i  v.  Usher,  8  C.  &  F.  561. 

In  a  writ  of  error  where  no  one  appeared  for 
the  plaintiff  in  error,  the  counsel  for  the  defen- 
dant in  error  was  required  to  state  the  nature  of 
the  case,  and  the  judgment  of  the  court  below 
was  then  affirmed  with  costs.  Jojies  t.  Cannock, 
3  H.  L.  Cas.  700. 

Where  an  appellant  does  not  appear  to  sup- 
port his  appeal,  it  may,  on  the  application  of 
the  respondent,  be  dismissed,  with  costs.  Smith 
V.  Durant,  9  H.  L.  Cas.  192  ;  31  L.  J.,  Ch. 
383. 

If  an  appellant  does  not  appear  to  support  his 
appeal,  the  respondent's  counsel  are  not  compel- 
lable to  go  on,  but  the  appeal  may  be  dismissed, 
and  the  house  will  afterwards  exercise  their  dis- 
cretion as  to  the  costs.  Gardiner  v.  Simmons,  1 
C.  &  F.  35. 

Of  Coimtel.] — The  house  will  not  postpone 

the  hearing  and  decision  of  any  appeal  on  account 
of  the  absence  of  counsel,  but  will  call  on  the 
counsel  on  either  side  in  attendance  to  proceed 
with  the  argument.  Mellish  v.  Richardson,  1  C. 
&  F.  224. 

Sulijeot  Xattar  of  Appeal.] — The  house  will  not 
permit  parties  on  appeal  to  raise  objections 
which  they  did  not  raise  in  the  court  below. 
Kay  V.  Marshall,  8  C.  &  F.  246. 

A  court  of  appeal  will  not  entertain  an  appeal 
for  costs  alone.  Home  v.  Pringle,  8  C.  &  F. 
264. 

Where  Crown  a  Party.] — ^Where  the  crown,  by 
any  of  its  officers,  is  a  party  respondent  in  an 
appeal,  it  is  not  the  usa^  of  the  nouse  to  allow 
tne  counsel  for  the  crown  a  general  reply  after 
the  reply  for  the  appellant.  Lord  Advocate  v. 
Dmiglass  (LorS),  9  C.  &  F.  174. 

Alteration  of  Pleadings.] — On  the  hearing  of 
a  cause  in  which  the  question  intended  to  be 
brought  up  for  decision  depended  upon  the  form 
of  the  pleadings,  and  the  house,  after  argument, 
was  of  opinion  that  the  pleadings  would  not 
allow  that  question  to  be  properly  decided,  time 
was  given  to  allow  an  arrangement  between  the 
parties,  by  which  the  pleadings  might  be  altered 
for  that  purpose.  Bristol  (^Marquis')  v.  Robin- 
son, 4  H.  L.  Cas.  1088. 

Adjournment  of  Came.] — ^The  house  will  refuse 
to  allow  a  cause  to  stand  over  indefinitely, 
though  upon  an  understanding  that  the  appeal 
is  to  be  compromised,  but  will  require  it  to  be 
proceeded  with  in  its  regular  turn,  or  to  be 
withdrawn.  London  (Mayor')  v.  Combe,  4  H,  L. 
Cas.  1089. 


Be-argnment.]—- The  Lord  'Chancellor  and 
Lord  St.  Leonaios  (the  only  law  peers  present) 
being  divided  in  opinion,  the  decision  of  the 
court  below  was  affirmed;  and  an  application 
by  the  appellant's  counsel  for  a  re-argument 
before  other  peers  was  refused.  Finnie  v.  Glas- 
gow and  South' Western  Railtoay  Company,  2 
Macq.  H.  L.  Cas.  177. 

Leare  to  Appeal— Forbidden  by  Statute.] — 
The  fact  that  the  court  below  has  given  leave 
to  appeal  will  not  make  the  appeal  competent 
where  it  is  excluded  by  statute.  North  British 
Railway  Company  v.  Wauchope,  4  Macq.  H.  L 
Cas.  352. 

Arrest  of  Appellant.  ]— Though  an  appellant 
comes  to  London  long  before  it  is  necessary  to  do 
so,  in  order  to  attend  the  hearing  of  his  cause, 
so  that  if  there  arrested  he  could  not  be  dis- 
charged, yet  if  no  arrest  is  made  until  his 
cause  is  actually  in  the  paper,  he  will  be  dis- 
charged out  of  custody.  Persse  v.  Persse,  5  H. 
L.  Cas.  671. 

Death  of  Appellant  J— An  appellant  died 
pending  the  consideration  of  his  case.  The 
house,  however,  delivered  judgment.  Bray- 
brook  (Lord)  V.  Att.-  Gen.,  7  Jur.,  N.  S.  741— -H.  L. 

Counsel— Hearing.] — ^Where  respondents  have 
different  defences,  the  house  will  hear  two 
counsel  for  one  on  the  whole  case,  and  two  for 
the  other  on  the  points  wherein  their  defences 
differ.    Home  v.  Pringle,  8  C.  &  F.  265. 

It  is  an  inflexible  rule  to  hear  only  two  counsel 
for  each  party  in  .any  one  case  ;  and  the  house 
will  not  avoid  the  effect  of  this  rule  by  permit- 
ting one  senior  and  one  junior  counsel  to  be 
heard  in  the  opening,  and  a  third  counsel  to  re- 
ply.   Reg.  V.  MUlis,  10  C.  k  F.  534. 

WTiere  there  were  two  respondents  having  dis- 
tinct interests,  the  house  allowed  two  counsel  to 
be  heard  for  each.  South  Leith  (^Parish)  v. 
Allen,  1  Macq.  H.  L.  Cas.  93. 

Bight  to  begin.]— When  it  is  ordered  that 

counsel  be  heard  on  a  question  as  to  the  regu- 
larity of  an  appeal,  the  party  objecting  has  the 
right  to  begin.  Geils  v.  Geils,  1  Macq.  H.  L. 
Cas.  36. 

Signing  Appeal.]— The  standing  order 

No.  58,  directing  that  no  counsel  shall  sign  an 
appeal  to  the  house  unless  he  was  of  couiuel  in 
the  same  cause  in  the  courts  below,  or  attends 
as  counsel  at  the  hearing  at  the  bar  of  the  house, 
is  not  to  be  departed  from,  although  there 
may  be  exceptions.  Price  v.  Seeley,  10  C.  & 
F,  28. 

Arguing  own  Case.]^A  counsel  cannot 

be  heard  to  argue  his  own  case  with  another 
counsel ;  he  must  either  appear  in  person  or  by 
counsel.  New  Brunswick  and  Canada  Railway 
Land  Company  v.  Conybeare,  9  H.  L.  Cas.  711  ; 
31  L.  J.,  Ch.  297. 

Appendix  te  Case.] — The  appeal  committee 
cannot-  decide  what  documents  are  and  what 
are  not  necessary  to  be  printed  in  an  appen- 
dix to  a  case.  Spread  v.  Morgan,  11  H.  L.  Cas. 
588. 

A  question  on  this  point,  though  known  by  the 
parties  to  exist,  was  not  made  the  subject  of  dis- 
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cassion  daring  the  argfument  on  the  appeal.  The 
house  wonld  not  afterwards  hear  it  discussed,  and 
refused  to  make  any  order  as  to  the  costs  of  the 
appendix.    lb. 

The  house  strongly  condemned  the  custom  of 
each  party  printing  an  appendix  to  his  case,  and 
desired  that  in  future  a  joint  appendix  might 
alone  be  printed.  IHers  v.  Piers,  2  H.  L.  Cas. 
331  ;  13  Jar.  569. 

2.  Attendance  and  Opinion  of  the 

Judges. 

Questions  to  be  Aniworod.] — The  judges  de- 
clined to  answer  a  question  proposed  to  them  by 
the  house,  in  terms  which  rendered  it  doubtful 
whether  it  did  not  extend  to  the  construction  of 
a  bill  before  the  house.  London  and  Westminster 
Bank,  In  re,  1  Bing.  N.  C.  197  ;  1  Scott,  4  ;  2  0. 
&  F.  191. 

The  house  has  a  right  to  require  the  judges  to 
answer  abstract  questions  of  existing  law.  MtiC' 
naghtmCs  case,  10  C.  &  F.  200. 

The  house  is  at  liberty,  without  regard  to  the 
foim  of  an  appeal,  or  the  points  raised  upon  it,  to 
put  questions  of  law  to  the  judges,  iright  v. 
JIutton,  3  H.  L.  Gas.  341 ;  16  Jur.  695. 

Attendanoe  of  Judge.] — The  lords  allowed  the 
opinion  of  a  judge,  who  had  been  present  at  the 
hearing  of  the  cause,  but  who  was  unable  to  attend 
when  &c  judges*  opinions  were  delivered,  to  be 
read  by  one  of  his  brethren ;  but  it  was  expressly 
declared  that  this  could  not  be  done  as  a  matter 
of  course.  Stephenson  y.  Higginson,  3  H.  L.  Cas. 
638. 

The  judges  were  summoned  to  answer  ques- 
tions of  law  ;  they  diHered  in  opinion  on  these 
questions.  Most  of  the  judges  being  on  circuit, 
two  attended  on  a  day  fixed  by  the  house  for 
receiving  the  answers,  and  proposed  to  read 
answers  which  embodied  their  own  opinions  and 
those  of  their  brethren.  The  house  adjourned 
the  matter  till  the  majority  of  the  judges  should 
have  returned  from  the  circuit  so  as  to  be  able  to 
attend  in  person,  and  individually  express  their 
reasons  for  their  opinions.  It  was  intimated  that 
this  permission  to  dispense  'v^th  the  attendance 
of  any  of  the  judges  to  whom  questions  had  been 

Eut,  and  who  differed  in  their  answers,  must  not 
e  drawn  into  a  precedent.     Egerton  v.  Broum- 
low  iEarl),  4  H.  L.  Cas.  1. 


Beasons  for  Opinion.] — The  judges  were  re- 
quired to  answer  a  question  put  by  the  house. 
One  of  them  differed  from  the  rest.  The  opinions 
of  the  majority  were  stated  by  one  of  tieir 
number,  and  in  the  statement  the  principle  on 
which  the  dissentient  judge  formed  his  opinion 
was  set  forth  to  his  satisfaction.  The  house  did 
not  require  him  to  state  his  reasons  at  length. 
Salmon  v.  Wehh,  3  H.  L.  Cas.  510. 

Petition  to  Befer  Legal  Points.]— The  house 
will  not  receive  from  the  agent  of  a  plaintiff  in 
error  a  petition  to  refer  to  the  judges  the  legal 
points  in  the  case.  Rickets  v.  Lewis,  1  Bing.  N. 
C.  196. 


3.  Finality  and  Obligatoby  Fobce  op  its 
Judicial  Decisions. 

Judgment  obtained  by  Xisrepreiontation.] — 


A  judgment  of  the  house  given  on  an  appeal 
cannot  be  reversed ;  but  where  such  appeal  and 
judgment  have  been  obtained  by  suppression 
and  misrepresentation,  the  house  will  afterwards 
discharge  the  order  g^nting  the  leave  to  appeal 
and  the  order  constituting  the  judgment  thereon* 
Tommey  v.  White,  4  H.  L.  Cas.  313. 

ConelniiTe.] — A  judgment  of  the  House  of 
Lords  is  conclusive,  and  cannot  be  reversed  or 
corrected,  except  by  Act  of  Parliament.  Tbmmey 
V.  WhUe,  3  H.  L.  Cas.  49. 

A  decision  of  the  house  in  a  particular  case  is 
conclusive  in  that  case,  and  cannot  be  reversed 
except  by  Act  of  Parliament ;  but  if  the  house 
should  afterwards  be  of  opinion  that  an  erro- 
neous principle  had  been  adopted  in  the  first 
case,  the  house  would  not  be  bound  in  any  other 
to  adhere  to  such  principle.  Wilson  v.  Wilson, 
5  H.  L.  Cas.  40  ;  23  L.  J.,  Ch.  697. 

A  decision  of  the  hoase  is  as  binding  upon  the 
house  itself  as  upon  any  inferior  court.  Att.-  Gen, 
V.  Windsor  QBean  and  Canons),  8  H.  L.  Cas* 
369  ;  30  L.  J.,  Ch.  529  ;  6  Jur.,  N.  S.  833. 

Where  there  is  an  equal  division  of  opinion 
among  the  lords,  and,  in  consequence,  the  judg- 
ment of  the  court  below  stands,  the  result  is  the 
same  as  to  authority  as  if  the  lords  had  been 
unanimous  in  their  judgment.    lb. 

The  house  will  not  reconsider  a  question  which 
it  has  once  decided.    Thellvsson  v.  Rendlesham^ 

7  H.  L.  Cas.  429. 

The  decisions  of  the  House  of  Lords  are  con- 
clusive declarations  of  the  existing  state  of  the 
law,  and  are  binding  upon  itself,  when  sitting- 
judicially,  as  much  as  upon  all  inferior  tribunals, 
and  can  only  be  alter^  by  Act  of  Parliament.. 
Alt,' Gen,  v.  WiTidsor  (^Dean  and  Canons),  8  H, 
L.  Cas.  369  ;  6  Jur..  N.  S.  833. 

Observations  made  by  members  of  the  house, 
beyond  the  ratio  decidendi  which  is  propounded 
and  acted  upon  |n  giving  judgment,  are  only  to- 
be  followed  in  as  far  as  they  may  be  considered 
agreeable  to  sound  reason  and  to  prior  autiio- 
rities.    lb. 

Where  a  case  involves  a  clear  principle  which 
has  been  the  subject  of  decision  by  uie  house,, 
that  d^ecision  must  be  followed  by  every  inferior 
court.  French  v.  Macale,  2  Dru.  &  W.  269  ;  1 
Con.  &  L.  469. 

The  rule  of  law  laid  down  by  the  house  as  the 
ground  of  its  judgment,  sitting  judicially  as  the 
Supreme  Court  of  Appeal,  must  be  taken  for  law 
until  altered  by  Act  of  Parliament.  If  the  law 
were  not  binding  upon  the  house  it  would  be 
arrogating  to  itself  the  right  of  altering  the 
law,  and  legislating  by  its  separate  authority. 
Beamish  v.  Beamish,  9  H.  L.  Cas.  274 ;  8  Jur., 
N.  S.  770. 

An  order  of  the  house,  affirming  a  decree  in 
chanceiy,  is  final  and  conclusive,  but  does  not 
preclude  a  bill  of  review.    Hosking  v.  Terry ^ 

8  Jur.,  N.  S.  975 ;  7  L.  T.  52 ;  10  W.  R.  884— 
P.  C. 

How  far  other  tribunals  are  bound  by  the 
reasons  given  by  the  house  for  their  decisions, 
see  Paul  v.  Joel  or  Jewell,  3  H.  &  N.  455 ;  27 
L.  J.,  Ex.  380  ;  4  Jur.,  N.  S.  1086. 

Becisions  of  the  House  of  Lords  upon  questions 
of  law,  as  the  construction  of  statutes,  and  espe- 
cially of  fiscal  acts,  are  binding  upon  the  house 
in  subsequent  cases.  Commissioners  of  Inland 
Reftenue  v.  Harrison,  7  L.  R.,  H.  L.  1  ;  43  L.  J., 
Ex.  138  ;  30  L.  T.  274  ;  22  W.  R.  559. 
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Qiuare,  whether  the  house,  like  any  other  court  i 
of  justice,  may,  in  a  subsequent  case,  overrule  a 
previous  decision  of  its  own.    Bright  v.  Hutton, 
3  H.  L.  Cas.  341  ;  16  Jur.  695. 

The  court  of  ultimate  appeal  will  not  easily 
overturn  a  series  of  decisions  which  have  long 
regulated  the  settlement  and  devolution  of  pro- 
perty. Young  v.  Rohertion^  4  Macq.  H.  L.  Cas. 
337. 


IV.    THE    LEGISLATURE. 

As  to  Foreigners  out  of  the  Juriidiotlon.] — 

The  British  parliament  has  no  authority  to  legis- 
late for  foreigners  out  of  the  dominions  and 
beyond  the  jurisdiction  of  the  crown,  yet  it 
can  by  statute  fix  the  time  within  which  appli- 
cation must  be  made  for  redress  to  the  tribunals 
of  the  empire.  This,  being  matter  of  procedure, 
becomes  the  law  of  the  forum,  by  which  all  man- 
kind are  bound.  Lopez  v.  Burslenif  4  Moore, 
P.  C.  C.  300. 

Punishing  for  Contempt]  —  The  power  of 
punishing  contempts  is  inherent  in  every 
assembly  possessing  a  supreme  legislative  autho- 
rity ;  whether  they  are  such  as  tend  indirectly 
to  obstruct  their  proceedings,  or  directly  to  bring 
their  authority  into  contempt.  Beaumont  v. 
Barrett,  1  Moore,  P.  C.  C.  59.  See  also  cases, 
col.  855. 

Colonial] — The  legislative  house  of  as- 
sembly in  a  settled  colony  does  not  possess,  as  a 
legal  incident,  the  power  of  arrest  with  a  view 
to  adjudication  on  a  complaint  of  contempt  com- 
mitted out  of  its  doors,  but  only  such  powers  as 
are  necessary  to  the  existence  of  such  a  oody,  and 
the  proper  exercise  of  the  functions  which  it  is 
intended  to  exercise  ;  the  ordinary  tribunals  of 
the  colony  being  sufficient  to  investigate  and 

Sunish  past  misconduct.  Keilley  v.  Carson,  4 
[oore,  P.  0.  C.  63  ;  7  Jur.  137  ;  S.  P.,  Doyle  v. 
Falconer,  1  L.  R.,  P.  C.  328  ;  36  L.  J.,  P.  C.  34  ; 
15  W.  R.  366  ;  4  Moore,  P.  C.  C,  N.  S.  203. 

Isle  of  Kan.] — The  House  of  Keys,  in  the 

Isle  of  Man,  has  not,  merely  from  its  being  en- 
dowed with  legislative  functions,  the  power  to 
commit  for  contempt.  Brown,  In  re,  5  B.  &  S. 
280 ;  33  L.  J.,  Q.  B.  193  ;  10  Jur.,  N.  S.  945  ;  10 
L.  T.  458  ;  12  W.  R.  821. 

Colonial.] — The  lex  et  consuetude  parliamenti 
apply  exclusively  to  the  House  of  Lords  and  House 
of  Commons  in  England,  and  are  not  conferred 
upon  a  supreme  legislative  assembly  of  a  colony 
or  settlement,  by  the  introduction  of  the  common 
law  of  England  into  the  colony.  Fentoji  v. 
Hampton,  11  Moore,  P.  C.  C.  347.  See  Bill  v. 
Murphy,  1  Moore,  P.  C.  C,  N.  S.  487  ;  10  Jur., 
N.  S.  549  ;  10  L.  T.  170  ;  12  W.  R.  491. 

No  distinction  in  this  respect  exists  between 
colonial  legislative  councils  and  assemblies  whose 
power  is  derived  by  grant  from  the  crown,  or 
created  under  the  authority  of  an  act  of  the 
imperial  parliament.    lb, 

leaking  Bole  as  to  Eridenoe — ^EiFeet  on  Com- 
mittae  of  Privileges.] — When  the  legislature  has 
directed  that  a  particular  rule  as  to  evidence 
sh^l  be  adopted  in  every  court  of  civil  judica- 
ture, though  these  words  do  not  include  a  com- 
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mittee  of  privileges,  such  committee  will,  if  the 
rule  itself  is  convenient,  adopt  and  act  upon  it. 
The  17  &  18  Vict.  c.  125,  s.  27,  which  permits  in 
all  courts  of  civil  jurisdiction,  comparison  of  hand- 
writing, as  a  means  of  evidence,  was  therefore 
adopt^  by  the  committee.  Shrewsbury  Peerage^ 
7  H.  L.  Cas.  1. 
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PARTNERSHIP. 

I.  The  Contract. 

1.  What  Constitutes  a  Partnership. 

a.  Leading  Principles,  867. 

b.  Participation  in  Profit  and  Loss,  869. 

c.  Advance  of  Money  Repayable  out  of 

Profits,  873. 

d.  Receipt  of  Annuities  Payable  out  of 

Profits,  878. 

e.  Receipt  of  Profits  for  Sale  of  Ghxxl- 

wiU,  878. 
/.  Remuneration  of  Servants  or  Agents 
out  of  Profits,  879. 

2.  When  Illegal,  ^^b, 
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3.  Agreements  to  Enter  into, 

a.  Rights    and  Liabilities  of    Parties, 

885. 

b.  When  induced  by  Misrepresentation, 

887. 

c.  Proceedings,  888. 

II.  Rights  and  Liabilities  of  Pabtnebs 

AND  THIBD  PABTIES. 

1.  General  Principles  of  Liability ^  889. 

2.  Acts  within  the  Scope  of  Partnership, 

a.  Generally,  890. 

b.  Borrowing  Money  and  Pledging  Part- 

nership Property,  892. 

c.  Bills  of  Bxehaage   and   Promissory 

Notes,  894. 

d.  Receipts  and  Payments,  901. 

e.  Guarantees,  903. 

/.  Execution  of  Deeds,  904. 

g.  Conduct  of  Legal  Proceedings,  904. 

h.  Under  Powers  of  Attorney,  906. 

i.  Frauds,  906. 

j.  Torts,  909. 

3.  Dormant  or  Secret  Partners,  910. 

4.  On  Dissolution  of  Partnership,  912, 
6.  On  CTumge  of  Partnership,  918. 

6.  On  Retirement  of  Partner,  920. 

7.  On  Death  of  PaHner,92i, 

8.  On  Bankruptcy  of  Partner,  926. 

9.  Proceedings, 

a«  Actions    by  and    against    Partners, 
930. 

i.  Actions  by,  930. 

ii.  Actions  against,  936. 
h  Proof  of  Liability  and  Evidence,  942. 

Hit  Rights  and  Liabilities  op  Pabtnebs 
BETWEEN  Themselves. 

1.  Articles  of  Partnership,  946, 

2.  Dissolution  of  Partnership. 

a.  By  Partners,  963. 

b.  By  the  Court,  955. 

c.  Return  of  Premiums,  965. 

3.  Partnership  Property, 

a.  Rights  of  Partners  generally,  957. 

b.  Lien  of  Partners,  961. 

4.  Goodwill  oftlte  Partnership,  962. 
6.   Use  of  Trade  Name,  964. 

6.  Profits  and  Assets  of  Partnership, 

a.  What  are,  965. 

b.  Shares  of  Partners  in,  967. 

7.  Actions   by    Partners    against    each 

other, 

a.  For  Account,  976. 

b.  For  Balance  Due  on  Settlement  of 

Account,  979. 
e.  For  Money  Paid  and  other  Matters, 
981. 

8.  Matters  of  Procedure, 

a.  In  Actions,  987. 

b.  Appointment  of  Receivers,  990. 


L    THE   CONTRACT. 

1.  What  Constitutes  a  Pabtnebship. 

a.  Iieadinff  Prlnoiplea. 

law  of  Principal  and  Agent.]— The  law  as  to 
partnership  is  a  branch  of  the  law  of  principal 
and  agent.  A  partner  embraces  both  characters ; 
and  where  a  man  orders  another  to  carry  on 
trade,  whether  in  his  own  name  or  not,  to  buy 


and  sell,  and  to  pay  over  all  the  profits  to  him, 
he  is  the  principal,  and  the  person  so  employed 
is  the  agent ;  and  the  principal  is  liable  for  the 
agent's  contracts.  This  is  the  true  principle  of 
partnership  liability.  Wheateroft  or  Cox  v, 
Hickman,  8  H.  L.  Cas.  268  ;  9  C.  B.,  N.  S.  47 ; 
30  L.  J.,  C.  P.  126  ;  7  Jnr.,  N.  S.  105  ;  8  W.  B. 
764. 

A  right  to  participate  in  profits  affords  cogent, 
often  conclusive,  evidence  that  the  trade  in 
which  the  profits  have  been  made  was  carried  on 
in  part  for  or  on  behalf  of  the  person  setting  up 
sucn  a  claim  ;  but  the  real  ground  of  the  lia- 
bility is  that  the  trade  has  been  carried  on  by 
persons  acting  on  his  behalf.  The  liability  of 
one  partner  for  the  acts  of  his  co-partner  is  in 
truth  the  liability  of  the  principal  for  the  acts  of 
'his  agent. — Per  Lord  CranworUi.    lb. 

The  proper  test  of  liability  as  a  partner  is  not 
whether  tne  party  sought  to  be  charged  has 
stipulated  for  the  participation  in  profits  as  such, 
but  whether  the  person  by  whom  the  trade  was 
actually  carried  on  carried  it  on  in  the  capacity 
of  agent  for  him.    lb, 

A.  and  B.,'  who  carried  on  the  business  of  iron- 
masters in  co-partnership,  by  a  deed,  purporting 
to  be  made  between  A.  and  B.  of  the  first  part, 
five  persons  named  as  trustees  of  the  second 
part,  and  the  several  persons  whose  names  were 
contained  in  a  schedule  as  creditors  for  the  sum 
therein  mentioned  and  who  should  execute  the 
deed  of  the  third  part,  reciting  that  A.  and  B. 
were  indebted  to  the  several  persons,  parties 
thereto  of  the  third  part,  and  that  they  had 
agreed  to  assign  all  their  estate  and  effects  for 
the  benefit  of  such  creditors,  assigned  the  works 
and  all  their  property  and  effects  to  the  trustees 
upon  trust  to  carry  on  the  business  under  the 
name  of  the  Stanton  Iron  Company,  and  out  of 
the  profits  to  pay  interest  on  mortgages,  &c., 
and  to  pay  and  divide  the  net  income  of  the 
business  remaining  after  answering  the  purposes 
aforesaid,  unto  and  among  all  and  singular  the 
creditors  of  A.  and  B.  in  rateable  proportions 
according  to  the  amount  of  their  respective 
debts : — Held,  that,  under  this  deed,  the  creditors 
executing  it  did  not  become  liable  as  partners 
for  debts  contracted  by  the  trustees  in  carrying 
on  the  trade.    lb. 

The  law  of  partnership  is  a  branch  of  the  law 
of  agency,  and  the  test  of  partnership  is  not 
simply  whether  the  alleged  partner  was  to 
receive  a  share  of  profits,  but  whether  he  con- 
stituted his  alleged  co-partners  his  agents  for 
carrying  on  business.  The  receipt  of  profits  is 
only  important  as  a  consequence  of  such  i^ency, 
and  a  ground  for  inferring  it  in  certain  cases. 
English  and  Irish  Church  and  Unitersity  Assur^ 
ance  Society^  In  re,  1  Hem.  &  M.  85 ;  8  L.  T. 
724;  11  W.  R.  681. 

The  test  whether  a  person  who  is  not  an  osten- 
sible partner  in  a  trade,  is  nevertheless,  in  con- 
templation of  law,  a  partner,  is,  not  whether  he  is 
entitled  to  participate  in  the  profits,  although  this 
affords  cogent,  often  conclusive,  evidence  of  it, 
but  whether  the  trade  has  been  carried  on  by  per- 
sons acting  on  his  behalf.  KilshorW  v.  Jukes.  8 
B.  &  S.  847  ;  32  L.  J.,  Q.  B.  217  ;  9  Jur.,  N.  S. 
1231 ;  8  L.  T.  .387  ;  11  W.  R.  690. 

When  a  person  is  sought  to  be  made  liable  on 
the  ground  of  his  being  a  partner,  the  true  test 
is,  whether  or  not  he  has  constituted  the  other 
alleged  partner  his  agent  in  respect  of  the  part- 
nership business.    Bullcn  v.  Sharp,  1  L.  R.,  C. 
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p.  86 ;  35  L.  J.,  C.  P.  106  ;  12  Jur.,  N.  S.  247  ; 
14  L.  T.  72;  14  W.  R.  338 ;  1  H.  &  R.  117— 
Ex.  Ch. 

To  make  a  man  liable  as  a  partner  there  must 
either  be  a  contract  between  nim  and  the  osten- 
sible person  to  share  jointly  in  the  profits  and 
loss,  or  he  must  have  permitted  the  other  to 
make  use  of  his  credit,  and  to  hold  him  out  as 
one  jointly  answerable  with  himself.  Hoare  v. 
Bawef^  1  Dongl.  371. 

Partnersliip  and  Company.]  —  An  ordinary 
partnership  is  a  partnership  composed  of  definite 
individuals,  bound  together  by  contract  between 
themselyes  to  continue  combined  for  some  joint 
object,  either  during  pleasure  or  daring  a  limited 
time,  and  is  essentially  composed  of  the  persons 
originally  entering  into  the  contract  with  one 
another.  A  company  is  the  result  of  an  arrange- 
ment by  which  parties  intend  to  form  a  partner- 
ship which  is  constantly  changing,  a  partnership 
to-day  consisting  of  certain  members  and  to- 
morrow of  some  only  of  those  members,  along 
with  others  who  have  come  in  ;  so  that  there 
will  be  a  constant  shifting  of  the  partnership, 
and  with  the  intention  that,  so  far  as  the  part- 
ners can,  by  agreement  between  themselves, 
bring  about  such  a  result,  the  new  partnership 
shall  succeed  to  the  assets  and  liabilities  of  the 
old  partnership.  Smith  v.  AfidersoJi,  15  Ch. 
D.  at  p.  273  ;  50  L.  J.,  Ch.  39  ;  43  L.  T.  329  j  29 
W.  R.  21— C.  A. 

Power  to  Kominate  Person  as  Partner.] — A 
power  given  to  an  individual  of  nominating  nim- 
self  or  any  other  person  a  partner  in  a  business 
does  not  constitute  him  a  partner.  Davis,  Ex 
parte,  Harris,  In  re,  4  De  G.,  J.  &  S.  623  ;  32 
L.  J.,  Bk.  68  ;  9  Jur.,  N.  S.  850 ;  8  L.  T.  745. 


b.  Partioipatlon  in  Profit  and  Losa. 

General  Prinoiple.J — To  constitute  a  partner- 
ship, the  parties  must  participate  as  well  in  the 
losses  as  in  the  profits.  Chrace  v.  Smith,  2  W. 
Bl.  1000. 

Participation  in  profits  is  not  conclusive  evi- 
dence of  the  existence  of  a  partnership.  It  is 
very  cogent  evidence,  and,  if  it  stands  alone, 
may  'be  conclusive  evidence  of  a  partnership. 
But  the  effect  of  participation  in  profits  may  be 
outweighed  by  other  circumstances.  Tennatit, 
Ex  parte,  Howard,  In  re,  6  Ch.  D.  303  ;  37  L. 
T.  284  ;  25  W.  R.  854— C.  A. 

A  participation  in  the  profits,  though  cogent,  is 
not  conclusive  evidence  of  a  partnership.  Bullen 
V.  Sharp,  supra.  And  see  also  Kilshaw  v.  Jukes, 
ante,  coi.  868. 

Agreements  for— When  Partnersliip  oreated.] 

— Where  the  plaintiff  recommended  the  defen- 
dant to  make  consignments  to  a  merchant 
abroad,  and  it  was  agreed  that  the  commission 
on  all  sales  of  goods  so  recommended  should  be 
equally  divided,  without  allowing  any  deduction 
for  expenses  : — Held,  that  this  was  a  participa- 
tion in  profit,  and  constituted  a  partnership 
between  the  plaintiff  and  such  foreign  merchant. 
Cheap  V.  Cramond,  4  B.  &  A.  663. 

An  agreement  between  underwriters  to  act  in 
concert,  and  share  equally  the  profit  and  loss  of 
all  insurances,  constitutes  a  partnership,  though 
each  underwrote  policies  in  his  own  name  for 


distinct  sums.  Brett  v.  Beckwith,  26  L.  J.,  Ch. 
130;  3Jur.,  N.  S.  31. 

A.,  B.  and  C,  verbally  agreed  that  they  should 
bring  out  and  be  jointly  interested  in  a  peri- 
odical pablication.  A.  was  to  be  the  publisher, 
and  to  make  and  receive  general  payments ;  B. 
to  be  the  editor,  and  C.  the  printer ;  and  after 
payment  of  all  expenses,  they  were  to  share  the 
profits  of  the  work  equally.  C.  was  to  furnish 
the  paper  and  charge  it  to  the  account  at  cost 
prices.  No  profits  were  ever  made,  nor  any 
accounts  settled.  The  plaintiff  furnished  paper 
to  C,  for  the  purpose  of  being  used  by  him  in 
printing  the  periodical : — Held,  that  A.  and  B. 
were  not  jointly  liable  with  C.  for  the  price  of 
it.  Wilson  V.  Whitehead,  10  M.  &  W.  603  ;  12 
Xi.  J.,  £iX.  43. 

One  who  takes  a  share  of  the  profits,  as  such, 
of  a  trading  concern,  thereby  becomes  a  partner 
as  to  third  persons,  on  the  ground  of  those 
profits  forming  a  portion  of  the  fund  upon 
which  creditors  have  a  right  to  rely  for  payment. 
Pott  V.  Eyto^n,  3  C.  B.  32  ;  15  L.  J.,  C.  P.  257. 

Yet  the  receipt  of  a  percentage  upon  the  gross 
amount  of  sales  made  to  certain  customers  by 
the  person  who  recommended  such  customers, 
does  not  constitute  him  a  partner  as  against 
third  persons.    Ih, 

Although  a  right  to  participate  in  the  profits 
of  a  trade  is  a  strong  test  of  partnership,  and 
there  may  be  cases  where,  from  such  perception 
alone,  it  may  as  a  presumption,  not  of  law  but  of 
fact,  be  enforced ;  yet,  whether  that  relation 
does  or  does  not  exist,  must  depend  on  the  real 
intention  and  contract  of  the  parties.  Mollwo 
V.  CouH  of  Wards,  4  L.  R.,  P.  C.  419. 

When  an  association  of  two  or  more  persons 
is  formed  for  the  purpose  of  carrying  on,  or  con- 
tinuing to  carry  on  business,  and  those  persons 
are  to  share  indefinitely  the  profits  of  the  busi- 
ness, they  are  to  be  treated  as  partners  in  that 
business,  unless  there  are  surrounding  circum- 
stances to  shew  that  they  are  not  really  partners. 
Pooley  V.  DHver,  4  Ch.  D.  458  ;  46  L.  J.,  Ch. 
466  ;  36  L.  T.  79  ;  25  W.  R.  162. 

In  the  absence  of  something  in  the  contract  to 
shew  a  contrary  intention,  the  right  to  share 
profits,  as  profits,  constitutes,  according  to  Eng- 
lish law,  a  partnership.    Ih. 

A  co-partnership  in  profits  is  a  co-partnership 
in  the  assets  by  which  the  profits  are  made. 
Syers  v.  Syers,  1  App.  Cas.  174  ;  35  L.  T.  101  ; 
24  W.  R.  970. 

Exemption  firom  Loss.] — A.  &nd  B.,  ship 
agents  at  different  ports,  entered  into  an  agree- 
ment to  share  in  certain  proportions  the  profits 
of  their  respective  commissions,  and  the  discount 
on  tradesmen's  bills  employed  by  them  in  repair- 
ing the  ships  consigned  to  them,  &c.  ^j  this 
agreement  they  became  liable  as  partners  to  all 
persons  with  whom  either  contracted  as  such 
agent ;  though  the  agreement  provided,  that 
neither  should  be  answerable  for  the  acts  or 
losses  of  the  other,  but  each  for  his  own.  Waugh 
V.  Carver,  2  H.  Bl.  235. 

A.  and  B.  carried  on  business  together  as  a 
firm  of  attorneys  under  an  agreement,  by  which 
B.  was  to  receive  300Z.  per  annum  out  of  the 
profits,  upon  which  he  was  to  have  a  lien  to  that 
amount,  but  was  not  to  be  liable  for  any  losses. 
In  an  action  for  business  done  by  one  of  the 
firm:— Held,  that  A.  and  B.  were  properly 
joined  as  plaintiffs,  as  the  money,  then  recovered, 
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would  be  the  joint  property  of  both  until  the 
accounts  were  ascertained  and  the  division  took 
place.    Bond  v.  Plttard,  3  M.  &  W.  357. 

Proviso  that  Partnenhip  ihonld  not  Exist  ] 
— ^An  agreement  to  share  the  profit  and  loss  of  a 
business  entitles  each  party  as  against  the  other 
to  the  general  rights  of  a  partner,  including  an 
interest  in  the  goodwill;  and  the  agreement 
would  have  this  legal  effect  notwithstanding  a 
stipulation  that  the  parties  should  not  be  part- 
ners. Pawiey  v.  Armstrong ^  18  Ch.  D.  698  ;  50 
L.  J.,  Ch.  683  ;  30  W.  R.  469. 

See  also  DMnsse,  Ux  parte.  Megevand^  In  re^ 
7  Ch.  D.  511  ;  47  L.  J.,  Ch.  65  ;  38  L.  T.  107  ;  26 
W.  R.  338—0.  A. 

Joint  Purehaie  of  Ooodf.]  —  An  agreement 
between  two  persons  to  divide  the  profit  or  loss 
upon  a  sale  of  goods  which  are  to  be  bought  and 
paid  for  by  one  of  them  does  not  create  a  joint 
property  in  the  goods.  Alfaro  v.  De  la  Torre, 
34  L.  T.  122  ;  24  W.  R.  510. 

T.,  a  merchant  in  Costa  Rica,  obtained  from 
A.  an  introduction  to  T.,  a  merchant  in  London, 
upon  an  agreement  that  A.  should  share  the 
profit  or  loss  upon  all  consignments  made  by  Y. 
to  T.  Y.  purchased  produce  with  his  own 
moneys  and  consigned  it  for  sale  on  his  account 
to  T.,  drawing  bills  against  the  consignments, 
and  at  the  same  time  informing  T.  of  the  in- 
terest which  A.  had  in  the  transaction.  A. 
(without  the  knowledge  of  Y.)  wrote  a  letter  to 
T.,  pledging  his  interest  in  the  consignment  to 
secure  an  antecedent  debt  of  his  own  to  T.  T. 
having  failed  to  meet  the  bills,  and  the  goods 
consigned  not  having  been  resold,  T.  claimed  an 
interest  in  th^  goods  under  the  pledge  by  A. : — 
Held,  that  the  arrangement  between  Y.  and  A. 
constituted  no  such  partnership  as  to  entitle  A. 
or  anyone  claiming  under  him  to  an  interest  in 
the  goods  themselves  as  against  Y.     Ih. 

A.,  B.  and  C.  entered  into  an  agreement  to 
purchase  goods  in  the  name  of  A.  only,  and  to 
take  aliquot  shares  of  the  purchase,  but  it  did  not 
appear  that  they  were  jointly  to  resell  the  goods : 
— Held,  that  on  failure  of  A.,  the  ostensible 
buyer,  B.  and  C.  were  not  answerable  to  the 
seller  as  partners.    Orace  v.  Smith,  2  W.  Bl.  1000. 

A.,  at  the  suggestion  of  B.,  by  letter,  ordered  a 
cargo  of  timber  of  C.  The  invoice  was  made  out 
in  the  name  of  A.,  and  a  bill  of  exchange  was 
drawn  by  B.  on  A.  for  the  amount  of  the  freight, 
which  was  paid  by  A.  In  an  action  brought  by 
C.  against  A.  And  B.  for  the  price  of  the  goods,  it 
is  competent  to  C.  to  shew  that  A.  and  B.  were 
jointly  interested  in  the  purchase.  Rvppell  v. 
Jlohfirts.^'S.  &M.  31. 

The  mere  circumstance  of  two  individuals  (not 
in  partnership)  joining  in  giving  an  order  for  a 
shipment  f  goods,  will  not  render  them  joint 
contractors,  so  as  to  be  liable  each  for  the  whole 
amount,  where,  upon  the  reasonable  construction 
of  the  whole  of  the  correspondence  between  the 
parties,  and  other  facts,  it  may  be  collected  that 
it  was  understood  between  them  that  the  con- 
tract should  be  several,  and  payment  had  been 
made  by  bills  for  the  amount  drawn  by  the 
vendors  upon  the  vendees  severally,  each  for  a 
moiety.  Gibson  v.  lAipton,  2  M.  &  Scott,  371  ;  9 
Bing.  297. 

Both  of  two  partners  are  liable  for  gas  fur- 
nished, if  they  have  both  had  the  use  of  it, 
although  the  lease  of  the  wharf  upon  which  it  is 


supplied  is  granted  to  one  of  them.  London 
Gaslight  and  Coke  Company  v.  Nicholls,  2  C.  &: 
P.  365. 

A.,  an  ironmonger,  having  supplied  ironmon- 
gery to  the  amount  of  189/.  to  b,  and  C,  who 
were  builders,  agreed  to  join  them  in  the  purchase 
of  some  land  for  building,  on  the  conditions  that 
B.  and  C.  should  build  the  houses,  A.  supplying  the 
ironmongery  required,  and  that  on  the  comple- 
tion and  sale  of  the  houses  A.  should  be  paid  the 
189/.  and  the  price  of  the  ironmongery  and  no 
more,  and  that  if  no  profit  was  realized  A.  should 
be  a  loser.  An  agreement  was  accordingly  entered 
into  by  all  three  with  the  landowner  for  the  pur- 
chase of  a  piece  of  land,  and  the  three  bound 
themselves  to  complete  buildings  upon  it  aocord- 
ing  to  certain  plans,  the  vendor  agpreeing  to  make 
advances  to  the  three  to  enable  them  to  complete 
the  building,  and  the  three  being  jointly  bound 
to  pay  the  purchase-money,  and  the  conveyance 
when  all  was  paid  to  be  to  the  three,  or  as  they 
should  direct.  B.  and  C.  having  ordered  timber 
of  D.,  it  was  supplied  on  their  credit  (D.  being 
ignorant  of  A.'s  naving  any  interest  in  the  build- 
ing) and  it  was  used  on  the  building  : — Held,  that 

A.  was  not  jointly  interested  with  B.  and  C.  in 
such  a  way  as  to  make  him  a  partner  and  liable 
for  the  timber.  Kilshaw  v.  Jukes,  3  B.  &  S.  847 ; 
32  L.  J..  Q.  B.  217  ;  9  Jur.,  N.  S.  1231 ;  8  L.  T. 
387  ;  11  W.  R.  690. 

A.,  in  1847,  agreed  With  B.  to  supply  him  with 
bricks  whenever  he  wanted  them,  for  28«.  per 
1,000,  ready  money.  In  1848  B.  and  C.  became 
partners,  and  after  that,  B.  from  time  to  time 
ordered  bricks  of  A.,  which  were  used  for  a 
partnership  purpose: — Held,  that  C,  as  the 
partner  of  B.,  was  liable  to  A.  for  the  price  of 
these  bricks,  each  order  being  a  new  contract ; 
but  if  the  contract  of  A.  and  B.  had  been  for  the 
supply  of  a  certain  number  of  bricks  at  so  much 
per  1,000,  a  subsequent  partner  would  not  have 
been  liable.    Dyke  v.  BrewtTj  2  C.  &  E.  828. 

A.  having  neither  money  nor  credit,  offered  to 

B.  that  if  he  would  order  wjth  him  certain  goods 
to  be  shipped  upon  an  adventure,  if  any  profit 
should  arise  from  them,  B.  should  have  half  for 
his  trouble  ;  B.  having  lent  his  credit  on  this 
contract,  and  ordered  the  goods  on  their  joint 
account,  which  were  furnished  accordingly,  and 
afterwards  paid  for  by  B.  alone : — ^Held,  that 
such  contract  did  not  constitute  a  partnership  as 
between  themselves,  but  only  an  agreement  for 
a  compensation  for  trouble  and  credit,  though  B. 
was  liable  as  a  partner  to  third  persons,  creditors. 
Hesketh  V.  Blanchardf  4  East,  143. 

Joint  AdyentureB.] — A.  and  B.,  general  partners 
in  trade,  being  indebted  to  C.  on  the  joint  account 
of  the  three  in  a  special  joint  adventure,  with  a 
view  to  liquidate  that  balance,  C.  agreed  with  A. 
and  B.  to  join  with  them  in  another  adventure, 
of  which  he  was  to  have  one  moiety ;  and  it  was 
agreed  that  A.  and  B.  should  purchase  goods  for 
the  adventure,  and  pay  for  them  ;  and  the  returns 
of  such  adventure  were  to  be  made  to  C,  to  go  in 
liquidation  of  his  demand  on  them  ;  but  C.  was 
to  bear  his  proportion  of  the  loss,  if  any,  and 
also  to  receive  his  share  of  the  profit,  if  any,  after 
reimbursing  himself  out  of  the  returns  the  amount 
of  his  advances  previously  made  to  A.  and  B. : — 
Held,  that  this  agreement  constituted  a  partner- 
ship between  the  three  in  the  adventure  at  and 
from  the  time  of  the  purchase  of  the  goods  for 
the  adventure  by  A.  and  B.,  although  C.  did  not 
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go  with  them  to  make  the  purchase,  nor  authorize 
them  to  purchase  on  the  joint  account,  but  A. 
and  B.  alone  in  fact  made  the  purchase ;  and 
although  C.  also  purchased  in  his  own  name,  and 
paid  for  goods  to  be  sent  out  at  the  same  time,  in 
which  B.  was  to  share  the  profit  or  loss,  and  these 
goods  were  consigned  for  sale  and  return  to  the 
same  person  who  went  out  as  supercargo  on  the 
joint  account  of  the  three.  Ooutnwaite  v.  Buck- 
worth,  12  East,  124. 

A.,  B.  and  C.  agreed  that  each  should  furnish 
3,000/.  worth  of  goods,  to  be  shipped  on  a  joint 
adventure,  the  profits  to  be  divided  according  to 
the  amount  of  their  several  shipments : — Held, 
that  this  did  not  constitute  a  partnership  between 
the  three,  so  as  to  make  B.  and  C.  responsible  for 
goods  bought  by  A.  to  furnish  his  quota  of  the 
cargo.    Heap  v.  Dobson,  15  C.  B.,  N.  S.  460. 

Two  defendants,  who  carried  on  business  in 
partnership  as  ship  and  insurance  brokers,  and 
the  plaintiff,  who  carried  on  business  alone  as  a 
merchant  and  commission  agent,  jointly  agreed 
to  supply  arms  to  a  foreign  government.  In  the 
first  contract  with  that  government  the  defen- 
dants were  described  only  by  their  partnership 
name,  and  it  was  signed  on  their  behalf  in  that 
name.  The  second  contract  was  signed  by  an 
agent  of  the  plaintiff  and  the  defendants,  who 
was  described  in  it  as  acting  on  behalf  of  the  de- 
fendants (giving  only  the  name  of  the  firm)  and 
the  plaintiff,  and  as  "  agent  of  the  two  houses 
above  named :" — Held,  that  on  the  form  of  these 
contracts,  in  the  absence  of  evidence  to  the  con- 
trary, the  adventure  must  be  considered  to  have 
been  undertaken  by  the  defendants  as  one  person 
and  the  plaintiff  as  another  person,  and  not  by 
the  three  as  individuals,  and  that  the  plaintiff 
"was  entitled  to  a  moiety  of  the  profits.  Warner 
•V.  Smith,  1  De  G.,  J.  &  S.  337  ;  32  L.  J.,  Ch.  573. 
8ee  also  Bead  v.  IIoUiTisheadj  7  D.  &  R.  444  ;  4 
B.  &  0. 867. 

o.  Advance  of  Money  Repayable  out  of 

Proflte. 

Before  28  ft  89  Yict.  c.  86.]— A.  being  estab- 
lished in  trade,  and  wishing  to  increase  his 
capital,  entered  into  a  deed  of  co-partnership  with 
B.  for  ten  years,  who  advanced  20,000/.  upon  a 
covenant  that  he  should  receive  2,000Z.  per  annum, 
during  the  partnership,  out  of  the  profits,  if  there 
were  any,  and  if  none,  out  of  the  capital ;  that  he 
should  not  be  answerable  for  any  losses  or  ex- 
penses incident  to  the  concern,  and  that  the 
business  should  be  carried  on  in  the  name  of  A. 
only ;  that  at  the  end  of  the  ten  years,  if  the 
partnership  determined  by  efflux  of  time,  he 
should  be  repaid  the  20,000/.  by  instalments 
at  throe  months'  date,  bearing  legal  interest; 
and  that  if  default  should  be  made  in  the  annual 
payment  of  2,000/.,  or  the  joint  capital  should  be 
at  any  time  reduced  to  20,000/.,  then  he  should 
be  at  liberty  to  terminate  the  partnership,  and 
repay  himself  the  20,000/.  advanced  immediately  : 
— beld,  that,  upon  the  face  of  the  deed  A.  and  B. 
were  partners.  Oilpin.  v.  Enderhy,  1  D.  &  R. 
570  ;  5  B.  &  A.  955  ;  5  Moore,  571. 

W.  agreed  with  E.  to  advance  him  a  sum  of 
money,  for  the  purpose  of  manufacturing  certain 
inventions ;  and  it  was  agreed,  that  if  the  inven- 
tions should  become  of  public  or  private  use,  W. 
Bhould  be  entitled  to  one-third  of  the  profits  of 
the  inventions.  The  agreement  contained  an  ex- 
press promise,  on  the  part  of  £.,  to  repay  the 


sums  of  money  advanced  by  W. : — Held,  in  an 
action  brought  by  W.  to  recover  the  money  thus 
advanced,  that  this  agreement  did  not  constitute 
a  partnership  between  the  parties  with  respect  to 
that  sum.  Elgie  v.  Webster,  5  M.  &  W.  518  ;  3 
Jut.  1107. 

A  party  who  from  1829  till  1833  advanced 
various  sums,  with  a  view  to  a  partnership  in  a 
market  about  to  be  erected,  knew  that  the  money 
was  applied  towards  the  erection,  and  was  con- 
sulted in  every  stage.  In  October,  1833,  by  a 
written  agreement,  it  was  settled  that  the  market 
should  be  valued,  and  the  defendant  have  a 
seventh  share  : — Held,  that  he  was  not  liable  as  a 
partner  till  October,  1833,  notwithstanding  profits 
had  been  made,  but  not  accounted  for  to  him  be- 
fore that  time,  Howell  v.  Brodie,  6  Bing.  N.  C. 
44  ;  8  Scott,  372. 

In  1820,  W.  advanced  24,000/.  to  J.  C.  S.  and 
W.  S.,  traders,  and  jointly  with  them  executed  a 
deed,  by  the  express  terms  of  which  a  partnership 
stock  vras  created,  in  which  they  bad  all  a  joint 
property.  W.  was  not  to  have  any  definite 
aliquot  proportion  of  the  profits,  but  was  to  have 
an  account  on  the  profits  as  between  themselves, 
and  to  receive  2,000/.  or  2,400/.  a  year,  as  the  case 
might  be,  out  of  the  profits.  W.'s  name  never 
appeared  to  the  world  as  a  partner : — ^Huld,  that 
W.  was  a  partner  in  the  concern.  Chuck,  Ex 
jmrte,  1  M.  &  Scott,  615  ;  8  Bing.  469. 

In  1856  an  agreement  was  entered  into  between 
H.  and  D.,  imder  which  the  former  was  to  cany 
on  business  during  twenty-one  years  for  the 
benefit  of  himself  and  of  any  person  whom  the 
latter  might  name  within  eight  years.  D.  was  to 
make  advances,  and  to  become  surety  to  a  bank 
for  H.'s  drafts,  and  the  profits  were  to  be  applied, 
first,  in  payment  of  a  salary  and  allowances  to 
H.,  then  in  repayment  of  the  advances  made  by 
D.  with  interest,  and  subject  thereto,  were  to 
belong  as  to  one-third  to  H.,  and  as  to  two-thirds 
to  the  nominee  of  D.  D.  died  in  1861,  without 
exercising  his  right  of  nomination,  and  in  1863 
H.  became  bankrupt.  On  an  application  by  the 
executors  of  D.  to  prove  under  the  bankruptcy 
for  the  amount  due  to  his  estate  under  the 
arrangement  : — Held,  that  the  agreement  did  not 
constitute  a  partnership  between  H.  and  D. ;  and 
that  the  executors  of  toe  latter  were  entitled  to 
prpve.  Barns,  Exparte,  32  L.  J..  Bk.  68  ;  9  Jur., 
N.  S.  859  ;  8  L.  T.  745. 

Within  28  ft  88  Yict.  e.  86->Keee8sit7  of 
Writing.] — In  order  to  bring  a  case  within  the 
28  &  29  Vict.  c.  86,  there  must  be  a  contract  in 
writing,  and  the  document  must  shew  on  the 
face  of  it  that  the  transaction  is  one  of  loan  ;  and 
parol  testimony  to  vary  it  is  inadmissible.  Sycn 
V.  Syers,  1  App.  Gas.  174  ;  35  L.  T.  101  ;  24  W.  R. 
970. 

That  act  does  not  apply  to  any  contract  unless 
the  advance  of  money  under  it  would,  indepen- 
dently of  the  act,  have  created  the  relation  of 
debtor  and  creditor  as  distinguished  from  the 
relation  of  partners.  Pooley  v.  Briber,  4  Ch.  D. 
458  ;  46  L.  J.,  Ch.  466  ;  36  L.  T.  79  ;  25  W.  R. 
162. 

An  unsigned  contract  for  an  advance  by  way  of 
loan  to  a  trader  is  not "  a  contract  in  writing  with 
a  person '"  within  s.  1,  though  it  is  admissible  in 
evidence  as  shewing  the  terms  upon  which  the 
advance  was  made.    lb. 

The  act  does  not  protect  persons  lending 
names,  for  partnership  purpoees  under  agree* 
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ments  to  share  in  the  profits,  unless  the  true 
relation  of  the  parties  towards  each  other  is  that 
of  creditors  and  debtors,  and  not  of  active  and 
dormant  partners ;  and  such  agreements,  in  order 
to  be  effectual,  must  be  in  writing  and  signed  by 
the  parties,     lb, 

Messrs.  A.  advanced  a  loan  to  a  firm  for  the 
purposes  of  the  partnership,  under  a  deed  of  con- 
tract which  was  expressed  to  be  made  under  28 
&  29  Vict.  c.  86,  and  provided  that  they  might 
inspect  and  take  copies  of  the  partnership 
account ;  that  the  partners  should,  during  the 
continuance  of  the  loan,  pay  to  Messrs.  A.  on 
account  of  the  profits  certain  proportions  of  the 
yearly  profits  ;  and  that  within  six  months  after 
the  expiration  or  sooner  determination  of  the 
partnership  (which  was  for  a  term  of  fourteen 
years)  a  settlement  of  accounts  should  be  made  by 
the  partners,  who  were  then  to  repay  the  loan, 
less  any  sum  overpaid  on  account  of  the  profit, 
with  an  arbitration  clause:— Held,  that  Messrs. 
A.  were  liable  as  partners  for  the  debts  of  the 
firm,  notwithstanding  the  act.    lb. 

The  act  only  applies  to  a  loan  made  upon  the 
personal  responsibility  of  the  trader  or  traders  to 
whom  it  is  made,  and  not  a  loan  made  on  the 
security  of  the  business.  Delhasite,  Ex  parte, 
Megexandy  In  re,  7  Ch.  D.  611  ;  47  L.  J;,  Ch. 
65  ;  38  L.  T.  106  ;  26  W.  R.  338— C.  A.  And  see 
cases  post,  cols.  928,  929. 

Agreements  to  oonititnte  Partnenliip.] — S.,  a 
builder,  who  was  engaged  in  building  eight 
houses,  under  an  ordinary  building  contract, 
entered  into  an  agreement  (dated  in  1877)  with 
H.,  which  recited  that  S.  was  indebted  to  H.  in 
the  sum  of  88/.,  and  had  requested  H.  to  supply 
him  w^ith  50,000  bricks  at  a  certain  price,  and  to 
make  further  advances,  and  had  agreed  to  enter 
into  that  agreement  for  the  purpose  of  giving 
security  for  the  repayment  of  the  moneys  then 
owing  and  for  the  50,000  bricks,  and  any  further 
advances,  and  also,  *'  certain  benefits  to  H.,  as  a 
consideration  for  such  advances,"  and  whereby 
it  was  agreed  that  S.  would,  on  demand,  pay  the 
88Z.,  the  price  of  the  50,000  bricks  and  the 
further  advances  ;  that  S.  would  forthwith  pro- 
ceed with  two  of  the  eight  houses,  and  keep 
accounts  of  his  expenditure  in  respect  of  them, 
which  accounts  were  to  be  open  to  tne  inspection 
of  H. ;  that  S.  would  deposit  his  building  con- 
tract with  H.  as  security  ;  that  S.  would  use  the 
50,000  bricks  in  the  erection  of  the  two  houses 
only ;  that  S.  would  procure  the  leases  of  the  two 
houses  to  be  g^nted  to  the  nominees  of  H. ;  that 
the  leases  should  be  sold  at  prices  to  be  fixed  by 
H.,  and  the  proceeds  applied  in  payment  of  the 
moneys  owing  from  S.  to  H. ;  that  H.  "  should 
be  entitled  also,  as  a  further  consideration,  and 
in  addition  to  the  said  advances  thereinl^fore 
mentioned,  absolutely  to  one  moiety  of  the  profit 
on  the  said  two  houses,"  such  profit  to  be  the 
difference  between  the  not  cost  price  of  erection 
and  the  proceeds  of  sale  ;  and  that  if  the  pro- 
ceeds of  sale  of  the  two  houses  should  be  insuffi- 
cient to  pay  the  moneys  owing  to  H.  and  the 
moiety  of  the  profit  before  mentioned,  the  re- 
maining houses  should  be  charged  therewith. 
The  plaintiffs  had  supplied  S.  with  timber  for 
the  erection  of  the  two  houses : — Held,  that 
(independently  of  the  statute  28  &  29  Vict.  c. 
86,  6. 1),  the  agreement  entered  into  between  S. 
and  H.  did  not  constitute  H.  a  partner  with  S. 
in  n:s]ject  to  the  two  houses,  so  as  to  render  H.  | 


liable  to  the  plaintiffs  for  the  timber  suj^lied 
by  them.  Kelly  v.  Scotto,  49  L.  J.,  Ch.  383  ;  42 
L.  T.  827. 

B.  agreed  with  a  builder  that  the  builder 
should  find  the  stock,  plant,  and  materials  for 
building  houses,  and  he  would  find  the  funds, 
the  ground  landlord  granting  leases  of  the  houses 
on  completion,  by  which  they  would  become  in 
equity  the  joint  property  of  B.  and  the  builder  ; 
the  houses  were  then  to  be  sold,  and  the  pro- 
ceeds brought  into  account,  B.  being  credited 
with  advances  and  debited  with  receipts  of 
purchase-money,  the  builder  to  be  debited  with 
certain  allowances,  and  the  balance  of  profit  and 
loss  to  be  divided  equally.  A  joint  account  was 
to  be  opened  at  a  bank,  and  either  party  could 
draw  on  it  for  the  purposes  of  the  agreement : — 
Held,  that  B.  and  the  builder  were  partners,  so 
that  the  builder  could  pledge  B.*s  credit  for  plant, 
stock,  and  materials  for  the  houses.  Koahes  v. 
Barlow,  26  L.  T.  136 ;  20  W.  R.  386— Ex.  Ch. 

In  1872,  A.  entered  into  a  written  agreement 
to  lend  B.  2,000Z.  as  capital  to  enable  him  to 
develop  certain  coal  and  iron  mines,  the  lease  of 
the  mines  to  be  deposited  with  A.  as  security  for 
the  moneys  advanced.  The  agreement  also  pro- 
vided that  A.  was  to  be  paid  '6d,  per  ton  on  all 
coal  and  ironstone  by  way  of  commission  ;  that 
6.  was  to  receive  a  salary,  which  was  not  to 
commence  until  all  the  moneys  advanced  by  A. 
had  been  repaid  ;  that  "  after  payment  of  the 
above,  and  the  royalties,  and  rents,  and  costs  of 
raising  and  preparing,  and  delivering  to  market 
the  produce  of  the  mines,"  A.  was  to  be  entitled 
to  three-fourths,  and  B.  to  one-fourth,  of  the  net 
profits  ;  and  A.  was  to  be  free  from  all  liability 
except  in  respect  of  the  money  advanced  by  him. 
B.  worked  the  mines  under  Uie  name  of  a  com- 
pany. In  1874,  A.  died,  and  there  was  then  due 
to  him  the  sum  of  ll,000Z.,in  respect  of  advances 
made  by  him  to  B.  under  the  agreement.  The 
mines  proved  a  failure,  and  the  creditors  of  the 
company,  B.  being  insolvent,  sent  in  their  claims 
to  the  executors  of  A.,  all^;ing  that  A.  was  a 
partner  in  the  company  by  virtue  of  the  agree- 
ment, and  by  reason  of  his  interference  in  the 
management  and  working  of  the  company : — 
Held,  that,  upon  the  agreement,  no  partnership 
existed)  between  A.  and  B. ;  and  that,  upon  the 
evidence,  there  was  no  ground  for  inferring  that 
A.  had  held  himself  out  in  any  way  to  any 
person  as  a  partner  in  the  company.  Dean  v. 
Harris,  Harris  v.  Butterjield,  33  L.  T.  639. 


When  no  Dates  fixed — Partnership  at 


will.]— A.,  in  June,  1869,  borrowed  250Z.  from  B., 
and,  at  the  time,  signed  a  paper  in  the  following 
words  : — "  In  consideration  of  250Z.  this  day  paid 
to  me,  I  hereby  undertake  to  execute  a  deed  of 
copartnership  to  you  for  one-eighth  share  in  the 
profits  of  the  Oxford  Music  Hall  and  Tavern,  to 
be  drawn  up  under  the  Limited  Partnership  Act 
of  the  28  &  29  Vict.  c.  86,  called  *An  Act  to 
amend  the  Law  of  Partnership  :'  " — Held,  that 
this  paper  (which  contained  no  provision  as  to 
the  date  or  duration  of  the  partnership)  consti- 
tuted a  partnership  at  will  ;  and  that  it  was  not 
put  an  end  to  by  a  letter,  dated  in  August,  1872, 
in  which  A.  promised  to  repay  B.  on  tiie  1st  of 
September,  1872,  the  principal,  together  vrith 
interest  thereon  (treating  it  only  as  a  loan)  such 
as  should,  as  on  a  calculation  of  one-eighth 
of  the  profits,  be  found  to  be  due  to  B.  on  that 
day.  Tnis  letter  was  followed  by  a  tender,  which 
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was  not  accepted.    Syers  v.  Syers,  1  App.  Cas. 
174  ;  35  L.  T.  101  ;  24  W.  R.  970. 

Father  Seourity  for  Son.] — A  father,  whose 
son  was  about  to  become  a  member  of  Lloyd's 
and  to  commence  the  business  of  an  underwriter, 
became  security  for  him,  in  compliance  with  the 
rales  of  Lloyd's,  to  the  amount  of  10,000/.  The  son 
executed  a  written  agreement,  which  contained 
a  recital  of  the  security  given  by  the  father,  and 
by  which  the  son  covenanted  with  the  father 
that  S.,  and  no  other  person,  should  underwrite 
at  Lloyd's  in  the  name  of  the  son  ;  that  S.  should 
be  paid  200Z.  a  year  and  one-fifth  of  the  net 
profits  of  underwriting  ;  that  the  father  should 
be  at  liberty  to  withdraw  the  whole  of  his 
security  on  notice  being  given  to  the  son  and 
other  necessary  parties,  and  immediately  after 
such  notice  S.  should  cease  to  underwrite  for  the 
son  or  in  his  name  ;  and  that  half  the  net  profits 
of  underwriting,  deducting  the  share  of  S.,  should, 
together  with  25/.  per  annum,  be  considered  as 
owing  and  should  be  paid  to  the  father  by  the 
son.  The  business  was  carried  on  in  the  son's 
name  alone,  the  creditors  not  knowing  that  the 
father  was  in  any  way  connected  with  it : — 
Held,  that  no  partnership  was  constituted  be- 
tween the  father  and  the  son.  Teniumtj  Ex 
parte,  Howard,  In  re,  6  Ch.  D.  303  ;  37  L.  T. 
284  ;  25  W.  R.  864— C.  A. 

When  Seourity  the  Primary  Objeot.! — Agree- 
ment in  writing  entered  into  between  W.  &  Co., 
British  merchants,  carrying  on  business  at  Cal- 
cutta, with  a  Hindoo  rajah,  by  which,  in 
consideration  of  moneys  already  sidvanced,  and 
which  might  be  thereafter  advanced  by  the  rajah 
to  them,  they  agreed  to  carry  on  the  business 
subject  to  the  control  of  the  rajah  in  several 
particulars,  stipulating  that  the  rajah  should 
receive  a  commission  of  fifty  per  cent,  on  all 
profits  made  by  the  firm,  until  the  whole  amount 
of  the  debt  due  to  him  should  be  paid  off,  with 
twelve  per  cent,  interest  upon  all  cash  advances 
which  had  been  or  might  be  thereafter  made  by 
him  to  the  firm.  Further  advances  having  been 
made  by  the  rajah  to  the  firm,  W.  &  Co.  executed 
to  him  a  mortgage  of  certain  tea  plantations  to 
secure  the  then  amount  of  his  advances,  and  the 
rajah  by  a  deed  released  his  right  to  commission 
and  interest  under  the  original  agreement  between 
them.  No  proceeds  of  the  business  were  ever 
received  by  the  rajah,  and  though  he  was  credited 
in  the  books  of  the  firm  with  a  considerable  sum, 
that  sum  was  never  received  by  him,  and  was 
afterwards  written  back  in  the  books  of  the  firm. 
The  rajah  did  not  interfere  or  exercise  any  such 
control  in  the  business  as  to  make  him  an  osten- 
sible partner  in  the  firm  : — ^Held,  that,  having 
regard  to  the  restrictions  and  modifications  made 
of  late  in  the  rule  of  law  formerly  prevailing, 
that  participation  in  the  net  proceeds  of  the 
business  made  the  participant  liable  as  a  partner 
to  third  parties ;  and,  looking  at  the  whole  scope 
of  the  agreement,  the  priniary  object  was  to  give 
security  to  the  rajah  as  a  cnsditor  to  the  firm  of 
W.  &  Co.,  and  that  the  participation  given  him 
in  the  net  profits  of  the  business  was  not  suf- 
ficient to  establish  a  partnersh^)  between  W.  k 
Co.  and  the  rajah  as  regarded  third  parties. 
Molltoo  V.  Court  of  Wards,  4  L.  R.,  P.  C.  419. 

Although  a  right  to  participate  in  the  profits 
of  a  trade  is  a  strong  test  of  partnership,  and 
there  may  be  cases  where,  from  such  perception 


alone,  it  may  as  a  presumption,  not  of  law,  but 
of  fact,  be  enforced  ;  yet,  whether  that  relation 
does  or  does  not  exist,  must  depend  on  the  real 
intention  and  contract  of  the  parties.    Ih. 

See  also  Knox  v.  Oye,  5  L.  R.,  H.  L.  656  ;  42 
L.  J.,  Ch.  234. 

W.,  being  in  difficulties,  mortgaged  to  M. 
certain  patents,  to  secure  advances  previously 
made  for  the  purpose  of  developing  the  patents, 
and  paid  him  out  of  the  proceeds  of  the  patents 
6/.  a  week : — Held,  that  this  payment  aid  not 
constitute  a  partnership  between  them.  Mae^ 
millan.  Ex  parte,  Whittaker,  In  re,  24  L.  T. 
143. 

Proyifo  that  Loan-lender  ihall  not  be  Partner.] 
— Though  an  agreement  is  expre^ed  to  bean 
agreement  for  a  loan  to  a  partnership  under  28 
&  29  Vict,  c  86  (Sir  William  Bovill's  Act),  s.  1, 
and  contains  a  declaration  that  the  lender  shall 
not  be  a  partner,  he  will  nevertheless  be  a  partner 
if  the  result  of  the  agreement,  fairly  construed 
as  a  whole,  independently  of  the  reference  to  the 
act  and  the  declaration,  is  to  give  him  the  rights 
and  impose  on  him  the  obligations  of  a  partner. 
DelhaMe,  Ex  parte,  Megevand,  In  re,  7  Ch.  D. 
511  ;  47  L.  J.,  Ch.  65  ;  38  L.  T.  106  ;  26  W.  R. 
338 — C.  A.  See  also  Pawsey  v.  Armstrong,  ante, 
col.  871. 


d.  Beoeipt  of  Annnltiea  Payable  out  of 

ProlLta. 

By  28  k  29  Vict,  c  86,  s.  3,  no  person  being 
tJie  widow  or  child  of  the  deceased  partner  of  a 
trader,  and  recelvifig  by  toay  of  annuity  a  par' 
tion  of  the  profits  made  by  such  trader  in  his 
business,  shall,  by  reason  only  of  such  receipt, 
be  deemed  to  be  a  partner  of  or  to  be  subject  to 
any  liabilities  incurred  by  such  trader. 

in  consideration  of  B.  guaranteeing  5,000/.  to 
S.  in  his  business  of  an  underwriter,  until  by 
such  business  he  should  acquire  from  the  profits 
5,000/.  clear,  S.  promised  that  he  would  pay  B. 
an  annuity  of  500/. ;  and  if  at  the  end  ox  three 
years  it  should  appear  that  one-fourth  of  the 
net  annual  profits  amounted  to  more  than  500/., 
S.  further  promised  that  he  would  increase  the 
annuity  to  a  yearly  sum  equal  to  one-fourth  of 
such  net  annual  profits.  On  his  marriage,  S. 
executed  a  deed  of  settlement,  by  which  he 
conveyed  all  the  proceeds  of  his  underwriting 
business  to  trustees,  of  whom  B.  was  one,  in 
trust,  first,  to  pay  the  annuity  to  B. ;  secondly, 
to  pay  8.  an  allowance  of  500/.  a  year,  to  be 
increased  to  750/.  if  the  business  prospered ;  and 
when  the  accumulated  surplus  had  reached 
8,500/.,  and  so  remained  for  two  years,  then, 
thirdly,  to  reassign  the  money  and  profits  to 
S.  Aiter  the  marriage  this  deed  was.  acted  on 
by  B.  and  his  co-trustee : — Held,  that  neither 
by  the  deed  nor  by  any  other  pioceeding  had 
B.  established  such  a  relation  between  himself 
ahd  8.,  in  his  business  of  underwriter,  as  to 
constitute  him  a  partner.  BuUen  v.  SOiarp,  1 
L.  R.,  C.  P.  86  ;  35  L.  J.,  C.  P.  105 ;  12  Jur., 
N.  8.  247  ;  14  L.  T.  72  ;  14  W.  R.  338  ;  1  H.  &  R. 
117— Ex.  Ch. 

e.  Beoeipt  of  Profits  for  Sale  of  OoodwilL 

By  28  k  29  Vict.  c.  86,  s.  4,  no  person  receiving 
by  way  of  annuity  or  otherwise  a  portion  of  the 
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profit »  of  any  Jm^iness,  in  con^deration  of  the 
sale  by  him  of  the  goodwill  of  such   business^ 
^hallf  by  reason  only  of  sveh  receipt j  be  deemed  . 
to  be  apartiier  of  or  be  subject  to  the  liabilities 
of  the  person  carrying  on  such  business. 

Before  this  E&aotment.] — N.,  being  proprietor 
of  a  newspaper,  entered  into  an  agreement  with 
L.  for  the  sale  to  him  of  the  paper  for  1,500Z., 
which  was  agreed  to  be  paid,  with  interest,  by 
annual  instalments,  extending  over  a  period  of 
seven  years.  By  the  agreement,  N.  undertook 
to  guarantee  to  L.  the  clear  yearly  profit  of 
150/.  over  and  above  the  annual  payments  of 
the  1,5002.  and  interest ;  and  in  consideration 
of  such  guarantee,  L.  agreed  to  pay  all  surplus 
profits  over  and  above  1502.  a  year  to  N.,  until 
the  same  surplus  profits  should  amount  to  5002. 
If  such  surplus  pi^fits  should  amount  to  500Z., 
L.  was  to  pay,  above  the  purchase-money  and 
the  600Z.  profit,  the  then  present  liabilities  ;  but 
if  not  to  5002.,  then  N.  was  to  pay  such  liabi- 
lities : — Held,  that,  under  this  agreement,  N. 
was  a  partner  with  L.  in  the  concern  as  re- 
garded third  persons.  Barry  v.  Neeshavi,  3 
C.  B.  641  ;  16  L.  J.,  C.  P.  21  ;  10  Jur.  1010. 

A.  sold  to  B.  his  interest  in  the  profession  and 
practice  of  a  surgeon  and  apothecary,  carried 
on  by  him  in  Park-street,  for  9002. ;  5002.  to  be 
paid  on  the  execution  of  the  deed,  and  4002.  at 
the  expiration  of  a  year.  A.  covenanted  not  to 
exercise  the  profession  within  three  miles  of  his 
then  place  of  business,  and,  also,  that  during 
one  year  from  the  date  of  the  deed,  he  should 
continue  to  reside  in  Park-street,  and  to  carry 
on  and  attend  to  the  profession  and  practice  as 
he  had  hitherto  done,  and  that  he  would  to  the 
utmost  of  his  power,  introduce  B.  to  his  patients, 
and  do  every  reasonable  act  for  promoting  the 
interest  of  the  concern.  And  B.  covenanted 
to  allow  A.,  during  the  year,  a  moiety  of  the 
clear  profits  of  the  concern,  to  be  paid  at  the 
expiration  thereof : — Held,  that  the  parties  were 
not  thereby  constituted  partners  during  the  first 
year,  and,  therefore,  that  B.  might  sue  A.  for 
moneys  received  by  him  from  their  patients 
during  that  year.  Emclinson  v,  Clarke ^  15  M. 
&  W.  292  ;  15  L.  J.,  Ex.  171. 

f.  Bemuneration  of  Serranta  or  Agents  out 

of  Proflta. 

Statutory  ProvUlon.]— By  28  &  29  Vict.  c.  86, 
s.  2,  tw  ooniractfoT  the  remuneration  of  a  ser- 
vant (n-  agent  of  any  person  cTigaaed  in  any 
trade  or  undertaking,  by  a  slvare  of  tlie  profits 
of  such  trade  or  undertaking,  shall  of  itself  ren- 
der such  servant  or  agent  responsible  as  a  part- 
ner tJierein,  or  give  him  tlie  rights  of  a  partTier. 

Before  the  Statute.] — ^An  agent  who  is  paid  by 
a  proportion  of  the  profits  of  the  adventure,  is 
not  therefore  a  partner  in  the  goods.  Meyer  v. 
Sharpe,  5  Taunt.  74  ;  2  Rose,  124. 

Where  there  was  an  agreement  between  tlie 
sole  owner  of  a  lighter  and  his  man,  that  the 
latter  should  work  her,  and  the  net  profits  should 
be  equally  divided  between  them  : — Held,  that 
they  were  partners  in  the  concern,  and  that  the 
man  was  liable  for  repairs  as  well  as  his  master. 
Dry  V.  Boswell,  1  Camp.  329. 

But,  if  the  agreement  had  been,  that  the  man, 
in  consideration  of  working  the  lighter,  should 
receive  half  the  gross  earnings,  it  would  not  have 


constituted  a  partnership,  being  only  a  mode  of 
paying  the  man  for  his  labour.    lb. 

One  who  stipulates  for  a  share  of  the  clear 
profits  of  a  particular  adventure  is,  quoad  third 
persons,  a  partner.  Hey  hoe  v.  Burge,  9  C.  B. 
431 ;  19  L.  J.,  C.  P.  243. 

A.  and  B.,  by  a  memorandum  in  writing, 
agreed,  '*  for  services  performed,"  to  allow  C.  a 
fourth  share  of  the  clear  profits  arising  from  a 
contract  for  the  construction  of  a  line  of  rail- 
way ;  and  there  was  evidence  to  shew  that  C, 
had  acted  upon  the  agreement  (though  not 
formally  a  party  to  it),  and  that  he  had  to  some 
extent  interfered  in  the  work  : — Held,  sufficient 
to  shew  that  0.  was  a  partner  in  the  transaction, 
quoad  third  persons.    lb, 

A.  purchased  two  bullocks,  and  agreed  to  turn 
them  upon  the  lands  of  B.,  and  when  fattened  to 
sell  them,  and  divide  with  him  the  net  profits ; 
this  was  held  to  be  no  partnership  but  a  mode  of 
paying  for  the  pasture.  Wish  v.  Stnull,  1  Camp. 
331,  n.  And  see  Benjamin  v.  Porteus,  2  H.  Bl. 
590. 

The  plaintiff  agreed  with  the  defendant  to 
convey  by  horse  and  cart  the  mail  between  N. 
and  B.,  at  92.  a  mile  per  annum,  and  to  pay  his 
proportion  of  the  expense  of  the  cart,  &c. ; 
money  received  for  the  carriage  of  parcels  to  be 
divided  between  the  parties,  and  the  dam^fe 
occasioned  by  loss  of  parcels,  &c.,  to  be  borne  in 
equal  portions  : — Held,  that  the  agreement  con- 
stituted a  partnership,  and  not  a  mere  measure 
of  wages,  and  consequently  the  plaintiff  could 
not  sue  the  defendant  for  the  92.  per  mile.  Green 
v.  Beesley,  2  Scott,  164  ;  2  Bing.  N.  C.  108 ;  1 
Hodges,  199. 

Where  a  merchant  employed  a  broker  to  pur- 
chase goods  on  speculation,  and  agreed  verbally 
to  allow  him  a  certain  proportion  of  the  profits 
arising  from  the  sale,  as  a  remuneration  for  his 
trouble,  and  by  way-  of  brokerage,  and  that  he 
should  also  bear  a  proportion  of  the  losses : — 
Held,  that  the  broker  could  not  be  considered 
such  a  partner  with  the  merchant,  as  to  vest  in 
him  a  property  in  goods  so  purchased,  or  in  the 
proceeds  ttiereof,  as  against  the  assignees  of  the 
latter,  after  he  became  bankrupt ;  although,  iia 
to  third  persons,  he  might  have  been  liable  as  a 
partner.  Smith  v.  Watson,  3  D.  &  R.  751  ;  2  B. 
&  C.  401.  But  see  Caldwell  v.  Gregory,  1  Price, 
119. 

A.  and  B.  were  tailors  ;  A.  employed  B.  to 
obtain  orders  for  him,  and  agreed  to  allow  him  a 
share  of  the  profits  by  way  of  commission  upon 
such  orders.  B.  carried  on  the  business  with  A., 
but  his  name  was  not  joined  with  that  of  A.  All 
goods  were  ordered  and  paid  for  by  A.,  and  all 
debts  were  paid  to  him  alone.  B.  set  up  a  part- 
nership : — Held,  that  a  right  to  a  share  of  the 
profits  did  not  necessarily  create  a  partnership, 
and  there  was  no  evidence  to  prove  a  partnership 
on  the  part  of  B.  Andrews  v.  Pugh,  24  L.  J., 
Ch.  58. 

Contracti  of  Hiring  and  Servioe— What  are.] 
— ^An  agreement  dated  in  August,  1864  (pre- 
viously to  the  passing  of  28  &  29  Vict.  c.  86), 
provided  that  an  underwriting  account  at  Lloyd^s 
should  be  carried  on  in  the  name  of  the  defen- 
dant, and  the  subscription  paid  in  his  name  ; 
that  all  policies,  losses,  and  averages  should  be 
signed  and  settled  by  the  defendant,  or  by  the 
plaintiff  as  his  agent ;  that  the  plaintiff  should 
apply  the  whole  or  such  part  of  his  time  and 
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attention  to  the  business  as  might  be  required 
for  oondacting  the  same ;  that  proper  books  of 
Accounts  should  be  kept  by  the  plaintiff,  he  ob- 
taining such  assistance  from  time  to  time  as  he 
might  find  necessary,  subject  to  the  approval 
of  the  defendant ;  that  the  plaintiff  should  be 
paid  or  allowed  a  salary  of  150Z.  by  the  defen- 
dant ;  that  the  profits  should  be  divided  between 
the  plaintiff  and  the  defendant  in  the  following 
proportions,  viz.,  that  the  defendant  should  be 
entitled  to  four-fifths  and  the  plaintiff  to  one- 
fifth  ;  that  if  in  anyone  year  the  business  should 
not  yield  any  profit,  but  a  loss  should  accrue  to 
the  defendant,  then  he  alone  should  bear  and 
pay  the  loss,  and  the  plaintiff  should  be  entirely 
exempt  from  bearing  or  paying  any  part  or  pro- 
portion thereof,  and  any  profit  arising  from  the 
business  of  any  one  year  should  not  be  set  off 
against  or  reduced  by  the  loss  in  any  other  year ; 
and  that  if  after  the  division  of  profits  in  any 
one  year  any  unexpected  claim  or  demand  should 
be  made  upon  the  partners,  they  should  advance 
and  pay  their  respective  proportions,  neverthe- 
less, so  that  the  plaintiff  be  not  called  upon  to 
pay  any  greater  sum  of  money  in  respect  of  the 
business  of  any  one  year  than  the  amount  of  the 
sum  he  should  then  have  received  as  and  for  his 
iihare  of  the  profits  in  respect  of  the  business  for 
that  same  year : — Held,  that  the  contract  was 
one  of  hiring  and  service,  and  not  of  partnership. 
JloM  V.  Parkyns,  20  L.  R.,  Eq.  331  ;  44  L.  J., 
Ch.  610  ;  30  L.  T.  331 :  24  W.  R.  6. 

In  April,  1854,  A.  contracted  with  the  Admi- 
ralty for  conveyance  of  mails  by  steam- vessels. 
The  contract  was  to  continue  till  October,  1858, 
and  should  then  determine,  if  either  party  should 
have  given  twelve  months'  notice,  or  it  might 
continue  longer,  being  determinable  on  similar 
notice  at  any  time.  On  30th  November,  1854, 
A.  engaged  B.  during  the  existence  of  this  con- 
tract, as  superintending  engineer  of  the  vessels 
employed  in  performing  it,  at  a  yearly  salary, 
and,  in  addition  thereto,  a  sum  equivalent  to 
10  per  cent,  on  the  net  profits.  On  20th  June, 
1855,  A.'8  contract  with  the  Admiralty  was 
annulled,  and  a  fresh  one  was  entered  into  de- 
terminable in  1863  : — Held,  that  the  contract 
between  A.  and  B.  was  one  of  hiring  and  service, 
and  not  a  partnership.  Harrington,  v.  Chvrek- 
tcard,  29  L.  J.,  Ch.  521 ;  6  Jur..  N.  S.  576 ;  8 
W.  R.  302. 

By  indenture  between  the  plaintiff  of  the  one 
part,  and  the  defendants,  who  were  partners  in  a 
manufacture  of  which  the  plaintiff  had  been  the 
patentee,  of  the  other  p^,  it  was  stipulated 
that  the  plaintiff  should  have  the  conduct  and 
management  of  the  business,  and  that  ttxe  re- 
muneration which  he  should  receive  in  respect 
of  his  services  should  be  such  a  sum  of  money  as 
w^ould  be  equal  to  40/.  per  cent,  upon  the  net 
profits  ;  that  a  reduced  amount  should  be  paid 
to  his  executors  in  the  event  of  his  death  until 
the  expiration  of  the  licence  ;  that  the  plaintiff 
might  purchase  the  business  on  certain  terms  ; 
that  the  defendants  might  determine  the  plain- 
tiff^s  engagement  as  manager  if  he  should  not  in 
every  respect  perform  the  covenants  contained 
in  the  indenture,  but  that  so  long  as  he  continued 
to  observe  them  his  appointment  as  manager 
should  be  irrevocable  during  the  continuance  of 
the  licence ;  and  that  nothing  therein  contained 
should  extend  to  constitute  a  partnership  : — 
Held,  there  being  an  absence  of  every  incident 
of  partnership  except  that  of  sharing  in  the 


profits,  that  that  circumstance  alone  did  not 
constitute  the  indenture  a  contract  of  partner- 
ship, but  that  it  amounted  only  to  a  contmct  of 
hiring  and  service.  Stocker  v.  BrocMehankf  3 
Mac.  t  G.  250  ;  20  L.  J.,  Ch.  401  ;  15  Jur.  691. 

The  following  agreement :  "  S.  W.  engages  to 
take  charge  of  the  glebe  land  of  the  Rev.  J.  C, 
his  wife  undertaking  the  dairy  and  poultry,  at 
lo«.  a  week,  till  Michaelmas,  1850,  and  after- 
wards at  a  salary  of  25Z.  a  year,  and  a  third  of 
the  clear  annual  profit  after  all  expenses  of  rent, 
rate,  labour  and  interest  on  capital,  &c.,  are  paid 
on  a  fair  valuation,  made  from  Michaelmas  to 
Michaelmas.  Three  months'  notice  on  either 
side  to  be  given,  at  the  expiration  of  which 
time  the  cottage  to  be  vacated  by  S.  W.,  who 
occupies  it  as  bailiff,  in  addition  to  his  salary. 
March  12,  1850.  (Signed)  J.  C,  S.  W.,"  is  not 
a  contract  of  partnership,  but  an  agreement  for 
the  hire  of  a  labourer.  Reg,  v.  Wvrtley^  2  Den. 
C.  C.  333  ;  21  L.  J.,  M.  C.  44  ;  15  Jur.  1137. 

On  a  negotiation  for  a  partnership,  it  was 
agreed  in  writing  that  B.  should  not  be  a  partner, 
but  a  clerk  only  for  three  years  to  T.  B.'s 
salary  was  to  be  ascertained  by  the  profits  of 
the  business,  but  so  as  not  to  render  B.  a  partner. 
B.  appeared  to  act  in  the  business  as  a  partner, 
and  tne  business  was  carried  on  under  the  name 
of  T.  k  Co. : — Held,  that  the  agreement  did  not 
constitute  a  partnership.  Edmonton  v.  TJuwiU' 
soti,  31  L.  J.,  Ex.  207  ;  8  Jur.,  N.  S.  236  ;  6  L.  T. 
428  ;  10  W.  R.  300. 

In  June,  1844,  A.  entered  the  service  of  B.  as 
book-keeper  and  cashier,  and  so  continued  until 
December,  1848,  without  coming  to  any  agree- 
ment as  to  the  amount  of  his  salary.  It  was 
stated  by  A.,  that  in  December,  1848,  it  was 
agreed  between  him  and  B.  that  the  salary 
should  be  at  the  rate  of  250/.  a  year,  from  June, 
1844,  and  that  the  reason  that  such  arrange- 
ment was  not  made  before  was,  that  B.  was 
engaged  in  making  experiments  in  a  certain 
manufacture,  from  whicn  ho  hojpcd  to  derive  a 
considerable  fortune,  out  of  which  A.  expected 
to  be  paid.  B.  became  bankrupt  in  February, 
1849  : — Held,  that  A.  was  a  clerk,  not  a  partner, 
and  was  entitled  to  prove  for  his  salary.  Hichen^ 
Ex  parte,  3  De  G.  &  S.  662  ;  ^^19  L.  J.,  Bk.  8  ;  14 
Jur.  406. 

A  partner  in  a  firm  contracted  to  give  his 
clerk  one-third  portion  of  his  (the  partner's) 
own  share  in  the  profits.  The  other  partners 
knew  of  and  assented  to  this  arrangement: — 
Held,  that  this  did  not  make  the  clerk  a  partner. 
Holme's  case,  2  Lewin,  C.  C.  256. 

Claim  by  former  Servant  to  be  Partner.] — 
Where  a  former  servant  claims  to  be  a  partner, 
his  case  must  be  made  out  by  strong  evidence. 
Pau'scy  V.  Arwstrong,  18  Ch.  D.  698  ;  50  L.  J., 
Ch.  683  ;  30  W.  R.  469. 

Bemnneration  for  Services  under  Special 
Agreements.] — E.,  being  concerned  in  a  colliery, 
entered  into  an  agreement  with  J.  for  opening  a 
tally-shop  near  it,  for  the  purpose  principally  of 
supplying  goods  to  the  workmen.  £.  built  the 
shop,  and  his  name  was  placed  over  the  door. 
J.  managed  the  shop.  E.  received  in  the  first 
instance  71.  per  cent.,  and  afterwards  5/.  per 
cent,  on  the  amount  of  all  sales  to  his  workmen, 
and  J.  received  all  the  rest  of  the  profits.  The 
plaintiffs  were  the  assignees  of  bankers  with 
whom  J.  had  opened  an  account,  and  who  had 
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advanced  money  to  J.  for  the  parchase  of  goods 
for  the  shop.  There  was  no  evidence  to  shew 
that  credit  was  in  fact  given  to  E.-  The  jary 
having  found  that  there  was  no  sharing  of  profit 
and  loss  between  E.  and  J.,  and  that  credit  was 
not  given  by  the  bankrupts  to  E. : — Held,  that 
the  verdict  was  not  against  the  evidence,  that, 
as  credit  was  g^ven  to  J.  alone,  E.  could  only  be 
made  liable  on  the  g^und  of  an  actual  partner- 
ship between  him  and  J.,  and  that  E.'s  taking 
nl.  per  cent,  on  the  sales  to  his  workmen,  did 
not,  as  a  matter  of  legal  inference,  render  him 
liable  as  a  partner  to  Jbhird  persons,  but  was  in 
the  nature  of  a  commission  on  certain  sales  sup- 
posed to  be  effected  through  his  influence  over 
his  workmen.  Pott  v,  Eyton^  3  C.  B.  32 ;  15 
L.  J.,  C.  P.  257. 

In  pursuance  of  an  agreement  between  A.  and 
B.,  A.  took  premises  in  his  own  name,  and  pur- 
chased silk  materials  on  his  own  account,  to  carry 
on  the  business  of  a  silk  lacemaker,  and  provided 
all  the  machinery  and  implements  of  trade  ;  and 
B.  was  employed  to  superintend  the  manufacture 
of  goods.  The  agreement  also  stipulated  that  all 
the  silk  and  materials,  and  all  the  manufactured 
goods,  and  all  the  machinery  and  implements, 
should  be  the  sole  property  of  A.,  and  that  B. 
sbould  receive  for  his  remuneration  half  the  pro- 
fits, as  soon  as  any  accrued,  and  until  such  time 
should  receive  5Z.  per  week  from  A. : — Held,  that 
this  agreement,  wnen  carried  into  effect,  did  not 
constitute  a  partnership  between  A.  and  B.  as  to 
the  separate  creditors  of  B. ;  and  that,  therefore, 
where  a  sheriff  seized  goods,  manufactured  under 
such  agreement,  in  execution  of  a  writ  sued  out 
by  a  separate  creditor  of  B.  and  sold  the  same, 
the  gross  receipts  of  the  sale  might  be  recovered 
by  A.  in  an  action  for  selling  the  goods  against 
the  sheriff.  Bumell  v.  Hunt,  5  Jur.  650.  See  Wil- 
son V.  Whitehmd,  10  M.  &  W.  503 ;  1 2  L.  J.,  Ex.  43. 
An  agreement  in  reference  to  a  building  specu- 
lation upon  the  S.  estate,  bought  with  the  money 
of  A.,  provided  that  B.,  in  consideration  of  his 
services  to  enable  A.  to  realize  the  estate,  should 
be  paid  one-half  of  the  profits  after  A.  had 
made  certain  payments ;  that  B.  should  bring  in  a 
third  of  certam  fees  which  he  might  receive  from 
builders,  and  beai' one-half  of  any  losses,  and 
generally  it  was  agreed  that  he  should  receive 
and  bear  one-half  of  the  profits  and  losses  upon 
the  whole  transaction  ;  but  the  agreement  was 
not  in  any  way  to  be  construed  into  a  partner- 
ship between  the  parties,  and  should  wholly  and 
solely  relate  to  the  S.  estate.  B.*8  services  were 
to  be  the  consideration  for  the  agreement,  and 
he  was  not  to  charge  for  his  time  and  trouble, 
but  only  actual  disbursements  made  by  him  for 
the  benefit  of  the  estate  and  for  realizing  it  for 
A.  and  B.'s  mutual  benefit : — Held,  that  the 
agreement  constituted  a  partnership  between  the 
parties,  and  a  dissolution  was  declared.  Moore 
V.  DavU,  11  Ch.  D.  261  ;  39  L.  T.  60;  27  W.  R.  335. 
By  the  rules  of  a  society  for  the  protection  of 
trade,  the  professec}  object  of  which  was  to  wateh 
the  progress  of  measures  through  parliament 
affecting  the  trade  interest,  and  to  protect  its 
members  from  the  practices  of  the  fraudulent 
and  dishonest,  the  committee  had  the  appoint- 
ment of  the  printer  and  stationer  to  be  selected 
from  among  the  members  of  the  society,  and  to 
the  committ^  was  to  be  referred  the  defraying 
of  expenses,  and  the  applying  and  disposing  of 
the  moneys  of  the  society.  It  was  also  provided 
hj  the  rules  that  the  sum  of  10/.  should  be  left 


in  the  secretary's  hands  to  meet  the  current  ex- 
penses, but  that  all  orders  for  the  payment  of 
money  should  be  drawn  by  the  secretary  upon 
the  treasurer  at  a  committee  meeting.  The 
plaintiff  was  appointed  printer  and  stationer  to 
the  society,  and  shortly  afterwards  paid  his  Sub- 
scription. The  defendants,  who  were  members 
of  the  committee,  passed  the  resolution  for  the 
orders  for  printing  and  stationery,  which  were 
supplied  by  the  plaintiff : — Held,  that  the  plain- 
tiff was  not  precluded  by  the  rules  from  suing 
the  defendants,  as  the  rules  did  not  create  a 
partnership  between  the  members  of  the  society, 
and  that  it  was  not  to  be  inferred  from  the  rules 
that  the  plaintiff  looked  to  the  fund,  and  not  to 
the  parties  who  gave  the  orders.  Caldicott  v.. 
Griffiths,  8  Ex.  898 ;  1  C.  L.  R.  715 ;  23  L.  J.^ 
Ex.  54. 

To  create  a  Sliare  in  Partnerddp  Property.] — 
Under  an  agreement  between  the  plaintiff  and 
the  defendants  that  D.  should  be  employed  by 
the  "  said  parties  hereto  "  for  a  certain  time,  and 
the  plaintiff  should  be  employed  for  a  certain 
time  also  ;  and  **  that  the  said  parties  hereto  " 
should  be  allowed  to  have  the  use  of  oertaib 
property  for  a  certain  period,  and  at  the  expira- 
tion of  the  agreement  the  property  should  be 
given  up  to  the  plaintiff : — Held,  that  the  words 
"  the  said  parties  hereto  "  meant  the  defendants 
only,  and  therefore  that  the  plaintiff  was  not 
a  partner  with  the  defendants  in  the  property. 
Bryant  v.  Wardellj  2  Ex.  479. 

Under  Deeds  of  Compoiition.] — ^A  horse  dealer 
and  jobber,  by  a  deed,  assigned  all  his  stock-in^ 
trade  to  trustees  for  the  benefit  of  his  creditors, 
until  all  his  then  debts  should  be  paid  off,  to 
hold,  on  trusts,  that  so  long  as  A.  should  observe 
the  orders  of  the  trustees  he  was  to  be  allowed 
to  carry  on  and  conduct  the  business,  subject  to 
their  orders,  but  that  they  should  have  the 
power  to  determine  his  possession  on  liis  failing 
to  observe  their  orders  ;  that  all  moneys  re- 
ceived in  the  business  were  to  be  paid  to  the 
account  of  the  trustees,  and  all  moneys  paid  by 
their  cheques;  and  that  A.  was  to  receive  a 
weekly  salary.  The  creditors  also  advanced  a 
large  sum  of  money  to  carry  on  the  business.  The 
business  was  carried  on  by  A.  for  some  time,  his 
name  being  over  the  door  at  the  place  of  busi- 
ness, and  he  had  dealings  with  various  persons 
as  if  he  carried  on  the  business  on  his  own 
account ;  but  on  his  neglecting  to  observe  the 
orders  of  the  trustees,  they  determined  his  right 
to  carry  on  the  business,  and  he  admitted  in 
writing  that  they  had  a  right  to  and  did  assume 
the  possession  of  the  stock-in-trade.  The  trus- 
tees thereupon  gave  notice  to  the  parties  who 
had  some  of  the  horses,  part  of  the  stock-in- 
trade,  that  they  belonged  to  them.  Two  days 
after  this  notice  A.  committ(Kl  an  act  of  bank- 
niptey.  On  an  interpleader  issue  to  tiy  whose 
horses  these  were  : — Held,  that  the  deed  did  not 
create  a  pokrtnership  between  A.  and  the  trustees ; 
and  that  the  trustees,  by  allowing  A.  to  carry  on 
the  business  in  his  own  name,  were  not  estopped 
from  denying  the  horses  were  A.*8.  PH^e  v» 
Groom,  2  Ex.  542  ;  17  L.  J.,  Ex.  346. 

A  deed  of  assigjument  in  the  usual  form  to 
trustees  for  the  benefit  of  creditors,  which  em- 
powers the  trustees  to  employ  the  debtor  or 
other  person  in  winding  up  his  affairs,  and  in 
collecting  and  getting  in  his  estate  and  in  carry- 
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ing  on  his  trade  if  thonght  expedient,  is  a  valid 
deed,  and  does  not  constitute  a  partnership 
between  the  creditors.  Coate  v.  Willmms^  7 
Ex.  205  ;  21  L.  J.,  £x.  116. 

A.  and  B.  carried  on  business  as  ironmasters 
in  partnership,  and  compounded  with  their 
creditors  by  means  of  an  ordinary  composition 
deed  which  conveyed  the  partnership  property 
to  trustees  upon  trust  to  carry  on  the  business 
under  the  name  of  a  company,  and  out  of  the 
profits,  after  payment  of  expenses,  to  divide  the 
net  income  among  the  creditors  of  the  partner- 
ship rateably : — Held,  that  a  creditor  who  had 
executed  the  trust  deed  was  not  liable  as  a 
partner  for  debts  contracted  by  the  trustees 
in  carrying  on  the  trade.  Wfwatcrqft  or  Cox 
V.  Hickman,  8  H.  L.  Cas.  268 ;  30  L.  J.,  C.  P. 
125  ;  7  Jur.,  N.  8.  105 ;  8  W.  R.  754  ;  9  C.  B., 
N.  S.  47. 

2.  When  Illegal. 

Violation  of  law.] — When  parties  enter  into 
a  contract  of  partnership  in  violation  of  the  law, 
it  is  void,  and  will  confer  no  right  on  either 
party  as  against  the  other.  Armstrong  v.  Lewis, 
2  C.  &  M.  274  ;  4  M.  &  Scott,  1— Ex.  Ch. 

An  action  cannot  be  maintained  by  several 
partners  for  goods  sold  by  one  of  them  living  in 
Guernsey,  and  packed  by  him  in  a  particular 
manner  for  the  purpose  of  smuggling,  though 
the  other  partners  who  resided  in  England  knew 
nothing  of  the  sale :  for  it  is  a  contract  by  sub- 
jects in  this  country  made  in  contravention  of 
the  laws,  and  this  case  must  be  considered  in 
the  same  light  as  if  all  the  partners  resided  in 
England.  Biggs  v.  Lawrence^  3  T.  R.  454.  And 
see  Waym^ll  v.  Reed,  5  T.  R.  699,  and  Clugas  v. 
Penaluna,  4  T.  R.  466. 

Seeret  Partnenhip.] — Two  persons  entered 
into  an  agreement  to  be  partners  in  the  busi- 
ness of  pawnbrokers,  to  be  carried  on  under  the 
firm  of  one  of  them ;  and,  in  pursuance  of  the 
articles  of  agreement,  that  one's  name  alone  was 
painted  over  the  door  of  the  premises ;  the 
licence  also  was  taken  out,  and  the  tickets  to 
the  customers  were  issued  in  his  sole  name ; 
while  the  other  partner  (carrying  on  another 
business)  attended  occasionally  to  inspect  the 
books  of  the  firm,  and  drew  a  percentage  on  his 
share  of  the  capital  out  of  the  profits : — Held, 
that  the  agreement  constituted  a  secret  partner- 
ship, and  was  therefore  illegal  and  void,  as  being 
in  contravention  of  the  policy  of  39  &  40  Geo.  3, 
c.  99.     Gordon  v.  Howdm,  12  C.  &  F.  237. 

TTnregistered.] — A  partnership  of  twenty  per- 
sons for  carrying  on  the  business  of  farming,  is 
within  the  Companies  Act  of  1862  (25  &  26  Vict, 
c  89,  s.  4),  and  if  not  registered  under  that  act, 
is  illegal.  Harris  v.  AmerVy  1  L.  R.,  C.  P.  148 ; 
35  L.  J.,  C.  P.  89  ;  12  Jur.,  N.  S.  165. 

See  also  Company. 

3.  Agbbements  to  Enter  into. 

a.   Blffhts  and  Idabilities  of  Partiea. 

Terms  and  ConditionB.] — ^Where  no  time  is 
fixed  for  the  comn^encement  of  a  partnership  in 
an  agreement  between  the  parties,  it  must  be 
taken  to  have  commenced  on  the  date  of  the 
agreement.  Williams  v.  Jones,  5  B.  &  C.  108  ;  7 
J).  &  R.  549. 


An  action  cannot  be  maintained  for  the  breach 
of  an  agreement  for  not  entering  into  partner- 
ship with  the  plaintiff,  without  proof  of  the 
terms  on  which  the  parties  {^^reed  to  become 
partners.    Mges  v.  Cutler,  3  Stark.  139. 

Action  for  Breach.] — ^An  action  will  lie  for 
the  breach  of  an  agreement  entered  into  by  one 
of  several  partners  to  admit  a  stranger  into  the 
firm ;  for  he  is  bound  to  procure  the  assent  oi 
his  co-partners.  McNeill  v.  Read,  2  M.  &  Scott, 
89  ;  9  Ring.  68. 

In  such  an  action  it  is  a  sufficient  considera- 
tion for  the  defendant's  promise,  that  the  plain- 
tiff is  willing  to  become  a  partner.    Ih, 

Articles  for  a  co-partnership,  by  which  the 
plaintiff  agreed  to  take  the  defendant  as  a  part* 
ner,  and  give  him  half  the  interest  in  the  lease 
of  the  house,  to  commence  from  and  after  the 
29th  September;  the  defendant  covenanted  to 
pay  300(.  on  or  before  that  day,  as  a  premium 
to  be  admitted  a  partner ;  on  non-payment  of 
the  money  at  the  day  the  plaintiff  may  sue, 
averring  his  readiness  to  have  taken  the  defen- 
dant as  a  partner,  without  executing  or  tender- 
ing articles  of  co-partnership,  or  a  conveyance 
of  the  lease.     Walker  v.  Harris,  1  Anst.  245. 

■ 

When  Partnership  Created.]— In  May,  1839,. 
A.,  a  creditor  of  the  firm  of  B.  &  S.,  proposed  to 
become  a  partner  with  them,  the  terms  of  the  in- 
tended partnership  being,  that  A.  should  bring 
in  1,000/.  in  money  aud  1,000/.  in  goods,  and 
should  be  entitled  to  one-third  of  the  profits, 
and  be  a  dormant  partner :  the  name  of  the  firm 
was  to  be  changed  to  B.,  S.,  &  Co.,  and  the  part- 
nership was  to  date  from  the  1st  April,  1839,  but 
A.  reserved  to  himself  the  option  of  determining, 
at  any  period  within  twelve  months  from  that 
day,  whether  he  would  become  a  partner.  The 
name  of  the  firm  was  altered  accordingly,  and  a 
new  banking  account  was  opened  in  the  name 
of  B.,  S.,  &  Co.;  and  A.  advanced  the  2,000/. 
to  the  firm ;  but  within  the  twelve  months  he 
declared  his  determination  not  to  enter  into  the 
partnership : — Held,  that  A.  was  not  liable  for 
goods  supplied  to  the  firm  after  May,  1839, 
for  that  he  never  became  a  complete  partner. 
Gabriel  v.  IhiU,  9  M.  &  W.  297 ;  Car.  &  M. 
358  ;  S,  P.,  Iktrqnand,  Ex  parte,  2  Mont.,  D.  ^ 
D.  339. 

A.  and  B.  agreed  to  become  partners  from  a 
subsequent  day,  upon  certain  terms,  which  were 
to  be  embodied  in  a  deed,  to  be  executed  on  such 
subsequent  day.  The  deed  was  executed  on  a 
day  later  than  that  appointed : — Held,  that  B. 
was  bound  by  the  contract  of  A.,  entered  into  in 
the  name  of  the  firm,  between  the  day  appointed 
for  the  execution  of  the  deed  and  that  on  which 
it  was  actually  executed.  Battley  v.  Bailey  or 
Lewis,  1  Scott,  N.  R.  143;  1  M.  &  G.  155;  4 
Jur.  537. 

E.  experimented  in  sewage,  B.  in  yeast,  and 
W.  supplied  both  of  them  with  money  for  the 
purpose.  The  three  traded  ostensibly  as  partners 
under  the  names  of  Stuart  &  Co.,  Ward  &  Co., 
and  Hofmann  &  Co.,  and  ultimately  under  that 
of  Hofmann,  Bowing,  Ellis,  &  Co.  Prior  to 
1869,  the  terms  of  the  ostensible  partnership 
subsisted  in  parol  only,  the  two  businesses  being 
speculative  and  hazardous  ;  but  in  1869,  success 
in  the  yeast  manufacture  appearing  to  have  been 
at  last  attained,  a  draft  deed  of  partnership  was 
prepared,  but  before  its  execution  a  rupture 
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occurred  among  the  partners  or  intending 
partners,  and  the  deed  remained  unexecuted.  B. 
and  W.  expelled  £.  forcibly  from  the  premises, 
and  subsequently  took  out  a  patent  for  the 
yeast  invention  in  their  own  names.  E.  filed  a 
bill  claiming  to  be  restored  to  the  partnership 
and  to  have  the  benefit  of  the  patent,  and  an 
injunction  and  an  account.  It  was  proved  that 
no  yeast  had  ever  been  sold  : — Held,  that  these 
circumstances  shewed  no  partnership  between 
E.  and  W.  and  B.  Bllit  v.  Wardy  21  W.  R. 
100. 

A  covenant  by  B.  to  admit  a  nominee  of  C.  as 
a  partner  with  him,  will  not  of  itself  create  a 
partnership  between  them.  Davies,  Ex  parte^ 
A  De  G.,  J.  &  S.  623  ;  32  L.  J.,  Bk.  68  ;  9  Jur., 
N.  8.  859   8  L.  T.  745. 

t).  When  Ixiduoed  by  Misrepresentation. 

Eight  to  Set  aiide.]— Misrepresentation  of 
material  facts  is  a  ground  for  setting  aside  a 
partnership  contract.  Bawlings  v.  WickJiam^  1 
Qin.  355.  Affirmed  on  appeal,  3  De  G.  &  J.  304  ; 
28  L.  J.,  Ch.  188  ;  5  Jur.,  N.  S.  278. 

What  Amounts  to  Kisrepresentation.]  —  B. 

and  W.,  who  were  partners  in  a  bank,  agreed  to 
take  R.  into  partnership  with  them.  W.,  who 
took  no  actual  part  in  the  business,  and  was 
known  by  R.  not  to  do  so,  joined  with  B.  in  pro- 
ducing to  R.  during  the  negotiation,  as  a  true 
account  of  the  affiiirs  of  the  bank,  a  paper  stating 
the  amount  in  which  it  was  indebted  to  customers 
to  be  11,000/.,  the  amount  being  in  fact  20,0002. 
R.  entered  into  the  partnership  without  examin- 
ing the  books,  and  continued  in  it  for  four  years, 
taking  no  part  in  the  business,  and  never  ex- 
amining the  books.  At  the  end  of  that  time  the 
bank  turned  out  to  be  insolvent.  R.  then  filed 
a  bill  against  B.  and  the  executors  of  W.,  asking 
to  have  the  agreement  for  partnership  rescinded, 
and  to  have  an  indemnity  against  tne  debts  of 
the  concern : — Held,  that  the  delivery  of  the 

Eaper  to  R.  as  a  true  account  of  the  state  of  the 
ank  was  such  a  misrepresentation  as  entitled  R. 
to  have  the  contract  rescinded.    lb. 

Held,  that  the  case  as  regarded  W.  was  not 
varied  by  the  facts  that  W.  took  no  part  in  the 
affairs  of  the  bank,  and  was  known  by  R.  not  to 
do  so,  and  did  not  know  the  representation  to  be 
untrue.    Ih, 

A.  and  B.,  in  1856,  entered  into  partnership  as 
surgeons,  B.  paying  A.  7502.  premium,  upon  the 
representation  that  A.'s  profits  were  700/.  per 
annum.  Disputes  subsequently  arose,  and  it 
was  alleged  by  B.  that  the  profits  of  A.  were  not 
half  the  amount  representea,  an  allegation  which 
was  supported  by  A.'s  income-tax  return  and 
other  evidence.  There  was  no  evidence  of  the 
actual  receipts  of  A. : — Held,  that  there  must 
be  a  dissolution  of  the  partnership,  and  a  return 
of  one-half  the  premium  ;  and  this  decision  was 
affirmed  on  appeal,  on  the  ground  of  the  misre- 
presentation as  to  the  amount  of  A.^8  profits 
previously  to  the  partnership.  Janncey  v. 
Knowletfy  29  L.  J.,  Ch.  95. 

A  person  agreed  to  purchase  a  share  in  a  part- 
nership business,  on  the  footing  of  a  balance- 
sheet  prepared  by  an  accountant  employed  by 
the  vendor,  which  all  parties  believed  (with  the 
exception  of  slight  errors)  to  be,  and  was  treated 
as  generally  correct.  It  turned  out  to  be  grossly 
inaccurate  in  r^ard  to  the  existing  liability. 


The  court  set  aside  the  contract.     Charle^wortk 
V.  Ji'Ttningiy  34  Beav.  96. 

Fraud  in  Former  Partnership.]  —  It  is  no 
answer  to  an  action  for  breach  of  an  agreement 
to  enter  into  partnership  with  the  plaintiff  that, 
after  the  agreement,  and  before  breach,  the  de- 
fendant discovered  that  the  plaintiff  had,  befoie 
the  agreement,  acted  with  fraud  and  dishonesty 
towards  a  former  partner  of  the  plaintiff  in  the 
conduct  of  the  partnership  business,  which  had 
been  carried  on  by  the  plaintiff  and  such  partner, 
and  that  such  fraudulent  and  dishonest  acts 
were  unknown  to  the  defendant  at  the  time  of 
his  entering  into  the  agreement.  Andrews  v. 
Garstin,  10  C.  B.,  N.  B.  444  ;  31  L.  J.,  C.  P. 
15;  7Jur.,N.  S.  1124  ;  4  L.  T.  680  ;  9  W.  R. 
782. 

Pleadings.]  —  A  plaintiff,  by  his  statement  of 
claim,  claimed  to  have  an  agreement  for  a  part- 
nership with  the  defendant  in  a  land  speculation 
cancelled,  on  the  ground  that  he  had  been 
induced  to  enter  into  it  by  the  misrepresentation 
of  the  defendant,  and  in  ignorance  of  its  real 
effect ;  or,  in  the  alternative,  that  the  partnership 
^created  by  the  agreement  might  be  dissolved  and 
the  accounts  taken,  and  the  defendant  restrained 
from  intei-fering  with  the  management  of  the 
works  in  violation  of  the  agreement.  The  defen- 
dant moved  for  an  order  for  the  plaintiff  to 
amend  his  statement  of  claim  by  confining  it  to 
one  of  the  alternative  claims : — ^Held,  that  there 
was  no  inconsistency  in  the  alternative  claims, 
or  in  the  allegations  in  support  of  them ;  and 
the  motion  was  refused.  Bagot  v.  JEaston^  7 
Ch.  D.  1  ;  47  L.  J.,  Oh.  225  ;  37  L.  T.  369  ;  26 
W.  R.  66— C.  A. 

Indiotment.]  —  If  a  person  is  induced  by  false 
representations  as  to  the  nature  and  profits  of  a 
business  to  enter  into  and  continue  in  partner- 
ship with  another,  and  to  give  him  money  as 
part  of  the  capital  of  the  concern  (the  whole 
scheme  not  being  a  mere  sham),  the  latter  can- 
not be  indicted  for  having  obtained  the  money 
by  false  pretences.  H^g.  v.  Watson,  Dears.  Sc 
B.  C.  C.  348  ;  27  L.  J.,  M.  C.  18  ;  4  Jur.,  N.  8. 
14. 

0.  Prooeedin^s. 

Becovery  of  Honey  on  Agreement  going  oft] 

— A  plaintiff  agreed  to  enter  into  partnership 
with  W.,  who  owed  money  to  the  defendant. 
The  plaintiff,  with  the  sanction  and  authority 
of  W.,  wrote  to  the  defendant.,  inclosing  the 
halves  of  two  bank  notes,  and  asking  for  a  state- 
ment of  the  full  Amount  due  from  W.  The 
defendant  wrote,  acknowledging  the  receipt  of 
the  half-notes,  and  stated  that  on  receipt  of  the 
second  halves  he  would  send  a  stamped  acknow- 
ledgment. The  agreement  for  the  partnership 
between  the  plaintiff  and  W.  went  off,  and  the 
plaintiff  rcquireil  the  defendant  to  return  the 
half-notes  ;  on  his  refusal  to  do  so,  he  brought 
an  action  for  their  recovery  : — Held,  that  he  was 
entitled  to  recover.  Smith  v.  Mundj/,  '3  El.  & 
El.  22  ;  29  L.  J.,  Q.  B.  172 ;  6  Jur.,  N.  S.  977  ; 
2  L.  T.  373  ;  8  W.  R.  561. 

Bpeozfio  Performanoe.] — A  bill  does  not  lie  for 
specific  performanoe  of  a  partnership  agreement, 
where  the  sole  relief  sought  is  the  payment  of  a 
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Bum  of  money,  for  which  there  is  remedy  by 
action.  Bagnell  v.  Edwards,  10  Jr.  B.,  £q. 
215. 

Damagei.] — It  was  averred  and  proved,  by 
way  of  special  damage,  that  the  plaintiff  had 
relinquished  a  valuable  appointment,  in  order 
to  be  ready  to  avail  himself  of  the  contract : 
— Held,  that  the  jury  was  properly  directed, 
that  they  might,  in  estimating  the  damages, 
take  into  their  consideration  what  he  had  lost 
by  snch  relinquishment.  M^'Ntrill  v.  Read,  2 
M.  &  Scott,  89  ;  9  Bing.  68. 

U.   BIGHTS  AND  LIABILITIES  OF  PABT- 
NBBS  AND  THIBD  PABTIES. 

1.  GENEBAL  PSINCIPLfiS  OF  LIABILITY. 

Aetoal  or  apparent  PartnertUp.] — To  make 
a  party  liable  to  third  persons  as  a  partner,  he 
must  either  be  in  fact  a  partner  or  must  have 
held  himself  out  to  third  persons  as  a  partner. 
JHckeMon  v.  Valpy,  5  M.  &  B.  126  ;  10  B.  &  C. 
128. 

P.  &  Co.  employed  L.  as  a  broker  to  buy  im- 
ported goods  for  them,  as  they  said,  under  the 
superintendence  of  A.  L.  dealt  with  A.  for 
above  a  year,  there  being  an  unbroken  series  of 
transactions,  and  all  payments  and  receipts  pass- 
ing l>etween  A.  and  L.,  and  no  interference  being 
made  by  P.  &  Co.  P.  &  Co.  opened  no  account 
with  L.  in  their  books,  and  they  agreed  with  A. 
to  give  him  half  of  the  profits  : — Held,  that  L. 
had  a  right  to  infer  that  A.  was  either  a  partner 
of  P.  &  Co.,  or  their  general  agent ;  and  if  the 
latter,  was  entitled  to  notice  that  A.*s  authority 
was  determined.  Pole  v.  Leash,  33  L.  J.,  Ch. 
155  ;  9  Jur.,  N.  S.  829  ;  8  L.  T.  646— H.  L. 

The  principal  in  a  business  who  holds  out  an 
agent  to  the  world  as  the  ostensible  principal, 
and  carries  on  the  business  under  the  manage- 
ment of  and  in  the  name  of  such  agent,  is  bound 
by  all  such  acts  and  contracts  of*  the  agent  as 
are  incidental  to  the  ordinary  conduct  of  the 
business,  and  snch  liability,  as  to  the  rest  of  the 
world,  cannot  be  restricted  by  any  private 
arrangement  between  them.  Edmunds  v.  JSuJthell, 
1  L.  B.,  Q.  B.  97  ;  35  L.  J.,  Q.  B.  20 ;  12  Jur., 
N.  S.  332. 

When  a  party  is  charged  as  partner,  on  the 
ground  of  his  having  held  himself  out  as  such, 
he  can  only  be  affected  by  acts  of  holding  out 
prior  to  the  contract.  Baird  v.  Planque,  1  F.  & 
F.  344. 

A  father,  who  holds  out  to  the  world  that  his 
son  is  his  partner,  and  who  sends  bills  and  signs 
receipts  in  their  joint  names,  in  an  action  brought 
in  his  own  name,  is  not  precluded  from  shewing 
that  his  son  is  not  a  partner.  Olossop  v.  Col- 
man,  1  Stark.  25. 

To  an  action  for  goods  sold,  the  defendant 
plead^  in  abatement  that  the  debt  became  due 
from  the  defendant  jointly  with  S.  It  was  proved 
that  the  defendant's  business  was  carried  on  with 
the  knowledge  of  the  plaintiffs,  under  the  name 
of  '*  Bush  k  Co. ; "  and  that  the  plaintifib  made 
out  the  invoice  of  the  goods  to  "  Bush  &  Co. ; " 
and  also  that  a  partnership  existed  in  fact 
between  the  defendant  and  S. : — Held,  that 
under  these  circumstances,  the  proper  direction 
to  the  jury  was,  that  the  defendant  was  not 
liable,  unless  he  alone  constituted  the  firm  of 
"  Bush  &  Co.,**  or  unless  he  held  himself  out  to 


the  plaintiffs  as  the  only  party  constituting  the 
firm.  Bmfield  v.  Smith,  12  M.  k  W.  405  ;  13 
L.  J.,  Ex.  105. 

Held,  also,  that  with  a  view  to  prove  the  de- 
fendant's sole  liability,  a  witness  could  not  be 
asked  with  whom  he  dealt,  the  proper  inquiry 
being  as  to  what  act  was  done.    Ih. 

A  partnership  may  exist  in  a  particular  con- 
cern, which  shall  chaige  the  parties  to  engage- 
ments only  connected  with  sudi  concern.  De 
Bcrkom  v.  Smith,  1  Esp.  29. 

A  merchant  carrying  on  trade  on  his  separate 
account,  introduced  into  his  firm  the  name  of  a 
clerk  who  had  no  participation  in  the  profits  or  • 
losses,  but  continued  to  receive  a  fixed  salary : — 
Held,  that  in  a  bill  transaction  he  was  a  partner. 
Chiidon  v.  Rohson,  2  Camp.  302. 

In  such  a  case  the  merchant  would  not  be 
liable  to  parties  who  had  notice  of  the  real  situa- 
tion of  tne  clerk.  Aldersoh  v.  Pope,  1  Camp. 
404,  n.    And  see  Teed  v.  Mworthy,  14  East,  214. 

2.  Acts  within  the  Sc.ope  op  Partner- 
ship. * 

a.  Oenerally. 

In  Usual  Course.] — One  partner  has  no  power 
to  bind  another  by  using  the  name  of  the  firm 
in  a  matter  which  is  not  in  the  usual  course,  of 
the  partnership.  Hasleham  v.  Young,  D.  k  M. 
700  ;  5  Q.  B.  205  ;  13  L.  J.,  Q.  B.  205  ;  8  Jur. 
338. 

•  Bolieltors'  BQfiB68S.J  —  If  two  are  partners  as 
attorneys  and  conveyancers,  and  one  receives 
money  to  be  laid  out  on  mortgage,  the  other  is 
liable  for  the  amount,  though  his  partner  gave  a 
separate  receipt  for  it.  Willet  v.  Chambers^ 
Cowp.  814. 

Attorneys,  as  such,  are  not  scriveners.  Har- 
man  v.  Johnson,  2  El.  k,  Bl.  61 ;  3  C.  &:  K.  272  ; 
22  L.  J.,  Q.  B.  297  ;  17  Jur.  1096. 

It  is  therefore  not  within  the  scope  of  the  part> 
nership  authority,  so  as  to  bind  a  partner  with- 
out further  proof  of  authority,  for  one  attorney, 
without  the  knowledge  of  bis  partner,  to  accept 
money  on  deposit  until  a  good  security  can  be 
found.     Ih, 

In  March,  1832,  B.  and  C,  who  were  then  in 
partnership  as  solicitors,  were  employed  by  A. 
to  lay  out  500Z.  on  mortgage.  They  lent  the  money 
to  L.  on  the  mortgage  of  premises,  and  retained 
possession  of  the  deed.  The  premises  were  aft^r* 
wards  sold,  subject  to  the  mortgage,  and  the 
purchaser  paid  C.  the  500/.  and  interest,  but  with- 
out the  knowledge  of  B.  ;  and  the  deed  was  given 
up  to  the  purchaser  by  C.,  but  no  receipt  was  in- 
dorsed  thereon,  nor  was  any  reconveyance  or 
receipt  executeid  or  signed  by  A.,  who  was  not 
informed  that  the  money  had  been  paid.  In 
December,  1832,  C,  without  the  knowledge  of  B.,. 
returned  to  the  purchaser  300^,  and  received 
back  the  mortgage  deed,  and  no  part  of  the  500/. 
was  paid  to  A.  Interest  at  first  on  the  500;.^ 
and  then  upon  the  300/.,  was  paid  to  C.  by  the 
purchaser,  and  entries  were  made  in  the  books  of 
B.  and  C,  giving  credit  to  A.  for  interest  on  the 
600/.,  and  debiting  him  with  interest  paid  to  his 
agent.  In  July,  1838,  they  dissolved  partnership. 
Up  to  the  dissolution,  interest  on  the  500/.  was 
regularly  paid  to  the  agent  of  A.  by  C,  by 
cheques  drawn  by  B.  and  C.  on  their  bankers,  and 
after  the  dissolution  it  was  paid  by  C,  sometimes 
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in  cash  and  sometimes  by  cheques  on  his  own 
banker.  In  some  of  the  receipts  the  money  was 
described  as  interest  upon  a  mortgage.  A.  died 
in  May,  1840.  In  December,  1846,  the  pur- 
chaser paid  C.  the  300Z.  and  interest,  and  re- 
ceived from  him  the  mort^^age  deed.  B.  was 
ignorant  of  the  receipts  and  payments  subsequent 
to  the  investment  of  the  500Z.  up  to  1849.  In 
1848,  the  executors  of  A.  discovered  that  the 
mortgage  money  had  been  repaid  : — Held,  that 
no  action  would  lie  against  B.,  inasmuch  as  the 
subsequent  receipt  of  the  mortgage  money  by  C. 
was  wholly  unauthorized,  and  not  within  the 
scope  of  the  partnership  business.  Sims  v.  Brut- 
tan,  6  Ex.  802  J  20  L.  J.,  Ex.  41. 

KakiiLg  Crontraots.] — Certain  persons,  of  whom 
the  defendant  was  one,  associated  themselves 
together  for  the  publication  of  a  periodical  work 
under  certain  regulations,  one  of  which  was,  that 
a  committee  (naming  them)  should  assist  the 
editor  in  promoting  the  prosperity  and  circula- 
tion of  the  work,  in  obtaining  as  far  as  possible, 
without  expense,  literary  contributions,  and  in 
all  such  matters  connected  with  the  work  as  the 
editor  might  require  aid  in,  but  not  interfere 
with  the  editorial  department :— Held,  that  this 
gave  no  authority  to  one  member  of  the  com- 
mittee to  contract  for  articles  to  be  paid  for  so 
as  to  bind  the  proprietors.  Heraud  v.  Leaf,  5 
C.  B.  157  ;  17  L.  J.,  C.  P.  67. 

If  there  is  a  partnership  to  carry  on  a  work, 
that  would  give  each  partner  authority  to  make 
such  contracts  as  would  be  proper  for  the  com- 
pletion of  the  work,  and  whether  a  contract  is 
so  or  not,  is  a  question  for  the  jury.  Dyke  v. 
Brewer,  2  C.  &  K.  828. 

Where  one  of  two  partners  makes  a  contract 
as  to  the  terms  on  which  any  business  is  to  be 
transacted  by  the  firm,  although  such  business  is 
not  in  their  usual  course  of  dealing,  and  even 
contrary  to  their  arrangement  with  each  other, 
and  the  business  is  afterwards  transacted  by  or 
with  the  knowledge  of  the  other  partner : — Held, 
that  he  is  bound  by  the  contract  made  by  his 
partner.     Sandilands  v.  Marsh,  2  B.  &  A.  673. 

Although  one  part  owner  of  a  ship  has  no  im- 
plied authority  as  such  to  order  insurances  to  be 
effected  on  account  of  the  others,  yet,  if  they  are 
in  partnership  together,  an  order  to  insure  given 
by  one  renders  all  liable.  Hopper  v.  Lusby,  4 
Camp.  66. 

Power  of  one  Partner  to  Sell  Kortgaged 
Property.] — When  a  mortgage  in  the  ordinary 
form  is  made  to  partners  in  trade  to  secure  a 
partnership  debt,  one  of  such  partners  takes  no 
authority  to  bind  the  others  or  the  mortgagor  by 
a  sale  under  the  power  in  the  mortgage  ;  and  it 
a  person  to  whom  he  has  contracted  to  sell  the 
property  expends  money  in  repairs  on  the  faith 
of  such  contract,  the  money  so  expended  cannot 
be  recovered  from  the  firm.  Warr  v.  Jones,  24 
W.  R.  695. 

Opening  Banking  Aooonnt] — In  the  absence 
of  evidence  of  usage,  a  partner  has  no  implied 
authority  by  law  to  bind  his  co-partner  by  a 
banking  account  opened  by  him  in  his  own 
separate  name,  instead  of  in  the  name  of  the 
firm,  although  such  account  is  for  the  purposes 
of  firm.  Alliance  Bank  v.  Kearsley,  6  L.  R.,  C. 
P.  433  ;  40  L.  J.,  C.  P.  249  ;  24  L.  T.  552  ;  19 
W.  R.  822. 


t).  BoxTowinff  Money  ajid  Pledffinsr 
Partnership  Property. 

Where  Partnenhip  Debt  Created.]— Money 
lent  to  one  partner  for  his  own  expenses  whilst 
engaged  in  the  partnership  businesses  a  partner- 
ship debt.  Rothwell  v.  Humphreys,  1  Bsp.  406. 
But  if  money  is  lent  to  one  of  two  partners, 
who  says  he  borrows  it  for  the  firm,  and  he  mis- 
applies it,  and  there  is  proof  that  the  plaintiff 
lent  it  under  circumstances  of  negligence,  and 
out  of  the  ordinary  course  of  business,  he  cannot 
recover  against  the  other  partner^  Lloyd  v. 
Freshfield,  2  C.  &  P.  325  ;  8  D.  &  R.  19. 

If  money  is  lent  to  one  partner  on  his  indi- 
vidual credit,  the  fact  that  it  is  applied  in  dis- 
charge of  the  liabilities  of  the  firm  will  not 
enable  the  lender  to  sue  the  firm  for  its  repay- 
ment.   Ih. 

The  implied  authority  of  a  partner  to  bind  his 
co-partners  for  the  repayment  of  money  borrowed 
for  partnership  purposes,  in  the  ordinary  course 
of  partnership  transactions,  does  not  necessarily 
extend  to  raising  money  for  the  purpose  of  in- 
creasing the  fixed  capital  of  the  firm.  Fi^hsr  v. 
Tayler,  2  Hare,  218. 

it  is  an  incident  of  a  common  trading  partner- 
ship that  the  managing  partners  have  authority 
to  borrow  money  for  partnership  purposes,  which 
include  the  payment  of  partnership  debts  in- 
curred in  the  ordinary  course  of  business,  and 
this  authority  is  not  excluded  by  special  pro- 
visions in  the  partnership  deed  as  to  the  raising 
of  additional  capital  for  supplying  deficiencies 
in  the  funds  by  contributions  of  the  partners. 
Brotcn  v.  Kidger,  3  H.  &  N.  853  :  28  L.  J.,  Ex. 
66. 

A.,  one  of  many  co-adventurers  in  a  mine, 
assumed  the  entire  management  of  it,  and,  with- 
out Hhe  direction  of  his  co-adventurers,  opened 
an  account  with  bankers  in  the  name  of  the 
adventurers,  and  overdrew  that  account  to  a 
considerable  amount.  In  an  action  by  the 
bankers  agaiifst  B.  and  F.,  two  of  A.'s  co-adven- 
turers in  the  mine,  for  the  balance  of  their 
account : — Held,  that  there  was  no  implied 
authority  to  one  adventurer  from  his  co-adven- 
turers in  a  mine  to  pledge  their  credit  for  money 
borrowed  by  him  for  the  purposes  of  the  mine. 
Ricketts  v.  Bennett,  4  C.  B.  686  ;  17  L.  J.,  C.  P. 
17  ;  11  Jur.  1062. 

When  one  partner  borrows  money  on  the  credit 
of  the  partnership,  and  applies  it  to  his  own 
purposes,  it  is  no  defence  to  an  action  by  the 
lender  against  the  partnership  that  he  negli- 
gently omitted  to  communicate  with  the  other 
partners,  and  to  make  inquiries  as  to  the  borrower's 
authority  to  pledge  the  partnership  credit,  pro- 
vided he  acted  bon4  fide  in  advancing  the  money. 
Okell  V.  Baton,  31  L.  T.  330. 

B.  agreed  with  a  builder  that  the  builder 
should  find  the  stock,  plant,  and  materials  for 
building  houses,  and  he  would  find  the  funds,  the 
ground  landlord  granting  leases  of  the  houses  on 
completion,  by  which  they  would  become  in 
equity  the  joint  property  of  B.  and  the  builder ; 
the  houses  were  then  to  be  sold,  and  the  proceeds 
brought  into  account,  B.  being  credited  with 
advances  and  debited  with  receipts  of  purchase- 
money,  the  builder  to  be  debited  with  certain 
allowances,  and  the  balance  of  profit  and  loss  to 
be  divided  equally.  A  joint  account  was  to  be 
opened  at  a  bank,  and  either  party  could  draw 
oa  it  for  the  pur|>oses  of  the  agreement : — Held, 
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that  B.  and  the  builder  were  partners,  so  that 
the  builder  coiUd  pledge  B.'s  credit  for  plant, 
stock,  and  materials  for  the  houses.  Noahes  v. 
Barlow,  26  L.  T.  136 ;  20  W.  R.  386— Esc  Ch. 

Bight  to  Pledge  Partnership  Property.] — A 
deposit  of  private  deeds  by  one  partner,  made 
under  a  wntten  agreement  to  secure  payments 
made  for  him,  will  cover  payments  made  on 
behalf  of  the  firm,  if  there  is  evidence  that  the 
deposit  was  really  made  in  respect  of  the  partner- 
ship debts.     Chuck  v.  Freen,  M.  &  M.  239. 

One  of  several  partners  in  a  contract  with 
government  cannot  pledge  goods  consigned  to 
him  by  another  partner,  for  the  purpose  of 
performing  the  contract.  StuiUh  v.  Burridge, 
4  Taunt.  684. 

A.,  a  merchant  in  London,  by  letter,  directed 
B.,  a  broker  in  Liverpool,  to  purchase  1,000  bales 
of  cotton,  and  statea  that  6.  was  to  be  allowed 
to  be  one-third  interested  therein,  acting  in  the 
business  free  of  commission ;  B.  agreed  to  pur- 
chase the  cotton,  and  to  hold  one-third  interest 
therein,  charging  no  commission.  B.  purchased 
the  cotton,  and  in  the  subsequent  correspondence 
which  continued  for  upwanls  of  three  months, 
the  transaction  was  referred  to  as  a  joint  con- 
cern, joint  purchase,  joint  speculation  and  joint 
cotton  adventure.  B.  transmitted  policies  of 
insurance  against  loss  by  fire  to  A.,  and  stated 
that  the  cotton  was  deposited  in  rooms  rented  by 
him  (B.),  and  that  he  held  the  key  for  their 
joint  security  : — Held,  that  B.  was  interested  as 
a  partner  in  the  cotton  ;  and  consequently,  that 
a  pledge  of  the  whole  by  him,  without  any  fraud 
or  collusion  on  the  part  of  the  pawnee,  gave  a 
right  to  the  pawnee  to  hold  the  goods  as  against 
A.  Read  v.  Hollinshead,  7  D.  &  R.  444  ;  4  B.  & 
C.  867. 

A  pledge  by  one  partner  of  joint  partnership 
property  will  bind  his  co-partners,  although  such 
pledge  is  made  without  their  privity  or  consent, 
provided  the  pledgee  had  no  notice  that  the 
,  property  was  partnership  property,  and  there  is 
no  fraud  or  collusion  in  the  transaction.  Raba 
V.  Rylandf  Gow,  132 ;  S,  P.,  Tupper  v.  ffey- 
tkornsy  Grow,  135,  n. 

M.  and  L.,  a  partnership  firm,  had  a  joint 
account  with  a  bank,  with  whom  M.  had  also  a 
separate  account.  M.  having  railway  shares, 
which  the  bank  knew  to  be  his  separate  property, 
deposited  them  with  the  bank,  accompanied  with 
a  written  memorandum  that  they  were  to  be  held 
as  a  collateral  security  for  a  promissory  note  of 
his  own  which  had  been  discounted  by  the  bank, 
or  for  any  other  sums  in  which  he  was  or  might 
become  indebted  to  them.  M.  and  L.  subse- 
quently became  bankrupt,  being  indebted  to  the 
bank  on  their  joint  account  in  a  sum  which  was 
unsecured.  Before  the  bankruptcy  the  shares 
had  become  the  property  of  the  firm : — Held, 
that  the  bank  was  not  entitled  to  hold  the  shares 
as  a  security  for  the  debt  due  to  them  from  the 
firm.  MKenna,  Ex  parte,  3  De  G.,  F.  &  J.  629  ; 
30  L.  J.,  Bk.  20  ;  7  Jur.,  N.  S.  588 ;  4  L.  T.  164  ; 
9  W.  R.  490. 


When  an  Aot  of  Bankruptcy.] — Partners 


•cannot  effectually  pledge  partnership  property, 
so  as  to  make  it  available  for  their  own  private 
debts.  To  do  so  when  the  partnership  is  insol- 
vent is  to  commit  an  act  of  bankrnptcy.  Snow- 
ball, Bx  parte,  Douglas,  In  re,  7  L.  R..  Ch.  534  ; 
41  L.  J  ,  Bk.  49 ;  26  L.  T.  894  ;  20  W.  R.  786. 


A  partnership,  consisting  of  A.  and  B.,  was  in 
insolvent  circumstances,  the  separate  estates  of 
the  partners  being  also  insolvent.  On  the  14th 
of  September,  B.  executed  a  power  of  attorney 
to  C,  authorizing  him  in  general  terms  to  deal 
with  his  property.  The  power  contained  no 
reference  to  the  partnership.  It  contained  ex- 
press powers  as  to  a  ship  which  was  in  reality 
partnership  property;  though  the  fact  did  not 
appear  in  the  power.  On  the  same  day  B.  left 
England,  under  circumstances  which  constituted 
his  departure  an  act  of  bankruptcy.  In  Novem- 
ber, A.  &  C.  (as  B.'s  attorney)  executed  a  mort- 
gage of  all  the  partnership  property  to  S.,  a 
cr^itor  of  the  partnership,  and  also  a  separate 
creditor  of  both  parties,  to  secure  all  the  past 
debts  and  such  future  advances  as  might  be  made. 
At  the  same  time  a  bill  of  sale  of  the  ship  was 
executed  by  A.  and  C.  (as  attorney)  in  considera- 
tion of  a  sum  of  money  paid  by  8.  on  account  of 
the  partnership.  In  April,  A.  and  B.  were  both 
adjudicated  bankrupts.  S.,  at  the  date  of  the 
deeds,  knew  the  circumstances  under  which  B. 
had  left  England,  but  he  declared  in  his  evidence 
that  he  did  not  infer  that  B.  had  any  intent  to 
delay  or  defeat  his  creditors,  and  therefore  did 
not  know  that  he  had  committed  an  act  of  bank- 
ruptcy : — Held,  first,  that  the  execution  of  the 
mortgage  was  an  act  of  bankrnptcy,  on  the 
ground  of  its  being  a  mortgage  oi  partnership 
assets  to  secure  separate  debts  at  a  time  when 
the  partnership  was  insolvent.    lb. 

Held,  secondly,  that  S.  must  be  held  affected 
with  notice  that  B.  had  committed  an  act  of 
bankruptcy  by  leaving  England.    lb. 

Held,  thirdly,  as  a  consequence  of  the  above 
holding,  that  both  mortgage  and  bill  of  sale 
were  void  as  against  the  trustee  of  the  joint  es- 
tate,   lb. 

Pledgee  bound  to  prove  bona  ^des.] — ^The  unex- 
plained fact  that  a  partnership  security  has  been 
received  from  one  of  the  partners  in  discharge 
of  a  separate  claim  against  himself  is  a  badge  of 
fraud,  or  of  such  palpable  negligence  as  amounts 
to  fraud,  which  it  is  incumbent  on  the  party 
who  so  took  the  security  to  remove  by  shewing 
either  that  the  partner  from  whom  he  received 
it  acted  under,  the  authority  of  the  rest,  or  at 
least  that  he  himself  had  reason  to  believe  so. 
DarliTigton  District  Joint  Stock  Banking  Com- 
pany,  Ex  parte,  Rhfies,  4  De  G.,  J.  &  S.  581  ; 
34  L.  J.,  Bk.  10 ;  11  Jur.,  N.  S.  122 ;  11  L.  T. 
651  ;  13  W.  R.  353. 


o.  Bills  of  Ezchanfire  and  Promisaory 

Kotea. 

Authority  to  bind  Co-Partneri.] — In  drawing 
or  accepting  bills  of  exchange,  one  partner  may 
bind  the  rest.  Harris&n  v.  Jackson,  7  T.  R. 
207. 

E  ven  by  procuration.  WUliamso7i  v.  Johnson, 
1  B.  &  0.  146. 

The  implied  authority  of  one  partner  to  bind 
another  by  a  note  or  a  bill  is  confined  to  part- 
nerships for  the  purpose  of  trade.  Hedley  v. 
Bainbridge,  3  Q.  B.  316 ;  2  G.  &  D.  483  ;  6  Jur. 
853. 

One  of  two  attorneys  in  partnership  has  no 

implied  authority  to  bind  his  partner  by  a  note 

in  the  name  of  the  firm,  though  given  for  their 

I  debt,  as  for  money  handed  to  the  firm  by  a  client 


895       PARTNERSHIP— jRt^Ate,  dc,  of  Partners  and  Third  Parties.      896 


to  be  laid  out  on  mortgage.    Id,    See  Levy  y. 
Pyne,  Car.  &  M.  453. 

A  partner  has  no  implied  authority  to  bind 
his  firm  by  issuing  acceptances  in  blank.  JETogarth 
V.  Latham,  3  Q.  B.  D.  643  ;  47  L.  J.,  Q.  B.  339  ; 
39  L.  T.  75  ;  26  W.  R.  388-nC.  A. 

F.,  of  the  firm  of  L.  &  Co.,  gave  an  accept- 
ance purporting  to  be  made  by  the  firm,  with  a 
blank  for  the  name  of  the  drawer.  C.  gave  it  to 
H.  for  value.  H.  filled  up  the  bill,  putting  the 
name  of  his  firm,  H.  k  Co.,  as  drawers,  and  in- 
dorsed it  to  himself,  knowing  when  he  did  so 
that  F.  had  no  authority  to  accept  the  bill : — 
Held,  that  L.  &  Co.  were  not  liable  on  the  bill  at 
the  suit  of  H.    lb, 

Semble,  that  a  bonft  fide  holder  for  value  to 
whom  the  bill  had  come  in  a  perfect  state  would 
have  been  entitled  to  sae.    lb, 

A  joint  interest  in  and  occupation  of  a  farm 
by  two  persons,  is  not  a  partnership,  so  as  to  con- 
vey to  each  an  implied  authori^  to  bind  the 
other  by  the  acceptance  of  bills  of  exchange  for 
payments  in  respect  of  the  farm.  Oreenslade  v. 
Dmver,  1  M.  &  R.  640  ;  7  B.  &  C.  635. 

One  of  several  partners  who  do  not  form  a 
trading  partnership,  cannot  bind  the  others  by 
drawing  or  accepting  bills  without  an  express 
authority.    lb. 

The  defendants  were  partners  for  the  purpose 
of  working  a  coal  mine.  Two  of  them  conducted 
the  business  of  the  colliery.  The  firm  being  in 
debt,  and  two  actions  having  been  brought 
against  them,  the  managing  partners  borrowed 
of  the  plaintiff,  upon  the  credit  of  the  firm, 
money  for  the  purpose  of  settling  these  actions, 
and  accepted  in  the  name  of  the  firm  a  bill 
drawn  by  him  on  them.  The  partnership  deed 
contained  a  clause,  that  if  any  partner  should 
for  his  own  use,  or  for  any  other  purpose  than  the 
immediate  use  of  the  partnership,  draw,  accept, 
or  indorse  any  bill  of  exchange  in  the  name  of 
the  firm,  the  others  might  determine  his  interest 
in  the  partnership : — Held,  that  the  managing 
partners  had  authority  to  bind  the  partnership  by 
borrowing  the  money  and  accepting  the  bill. 
£row7i,  V.  Kidger,  3  H.  &  N.  863  ;  28  L.  J.,  Ex. 
66. 

A.,  B.  and  C.  carried  on  business  in  partner- 
ship as  factors  :  A.  and  B.  in  England,  under  the 
firm  of  A.,  C.  &  Co. ;  and  C.  in  America,  in  the 
name  of  C.  only.  0.  had  written  instructions 
from  his  partners,  stating,  "  It  is  understood  that 
our  names  are  not  to  appear  on  either  bills  or 
notes  for  the  accommodation  of  others,  and  that 
they  should  appear  as  little  as  possible  on  paper 
at  all,  and  then  only  as  regards  direct  transac- 
tions with  the  house  here."  C,  having  obtained 
a  consignment  from  D.  in  America,  indorsed  bills 
in  his  own  name  for  him,  to  provide  for  which 
B.  drew  other  bills  on  A.,  C.  &  Co.  in  England, 
which  were  to  be  paid  out  of  the  proceeds  of  the 
consignment.  Before  the  latter  bills  were  pre- 
sented for  acceptance  A.  and  B.  became  bank- 
rupts : — Held,  the  indorsement  of  the  first  bills 
by  C.  was  the  indorsement  of  the  firm,  and  that 
all  the  partners  were  liable  as  indorsers  of  those 
bills.  Carolina  Bank  v.  Caic,  2  M.  &  R.  459  ; 
8  B.  &  C.  427. 


Rebuttal   ot]— The    authority   of   one 


party  to  bind  another,  by  signing  bills  and  notes 
in  their  joint  names,  is  only  an  implied  authority, 
and  may  be  rebutted  by  express  previous  notice 
^o  the  party  taking  such  security  from  one  of 


them  that  the  other  would  not  be  liable  for  it. 
And  this,  though  it  was  represented  to  the 
holder  by  the  party  signing  such  security,  that 
the  money  advanced  on  it  was  raised  for  the 
purpose  of  being  applied  to  the.  payment  of 
partnership  debts  ;  and  though  the  greater  part 
of  it  was  in  fact  so  applied.  Nor  can  he  recover 
against  the  other  partner  the  amount  of  the  sum 
so  applied  to  the  payment  of  the  partnership 
debts  against  such  notice.  OdHtoay  (Jjord)  v. 
Matthew^  10  East,  264  ;  1  Camp.  403. 

Dntj  to  Afoertain.] — Generally  speaking, 

a  partner  has  full  authority  to  deal  with  the 
partnership  property  for  partnership  purposes. 
If  the  business  of  the  partnership  is  such  as 
ordinarily  requires  bills  of  exchange,  then,  unless 
restrained  by  agreement,  any  one  partner  may 
draw,  accept  and  indorse  bills  of  exchange  In  the 
name  of  the  partnership  for  partnership  pur- 
poses. All  persons  may  give  credit  to  his  acts 
and  his  authority  unless  they  have  notice  or 
reason  to  believe  that  the  thing  done  in  the 
partnership  name  is  done  for  the  private  pur- 
poses or  on  the  separate  account  of  the  partner 
doing  it.  In  that  case,  authority  by  virtue  of 
the  partnership  contract  ceases,  and  the  person 
dealing  with  tne  individual  partner  is  bound  to 
inquire  and  ascertain  the  extent  of  his  authority. 
If  he  does  not  so  act  he  must  depend  upon  the 
right  of  the  partner,  or  on  circumstances  sufii- 
cient  to  repel  the  assumption  of  fraud.  Bar- 
lington  Bistriet  Joint  Stock  Banking  (Company , 
Ex  parte,  Riches,  In  re,  4  De  G.,  J.  &  S.  581  ; 
34  L.  J.,  Bk.  10  ;  11  Jur.,  N.  S.  122  ;  11  L.  T. 
651  ;  13  W.  R.  353. 

One  who  takes  from  a  member  of  a  trading- 
firm,  in  satisfaction  of  his  separate  debt,  a  nego- 
tiable security  in  the  name  of  the  partnership,  is 
bound  to  shew  that  it  was  accepted  or  indorsed 
with  the  concurrence  of  the  other  partners. 
Lc'rerfon  v.  Lane,  13  C.  B.,  N.  S.  278  ;  32  L.  J., 
C.  P.  10 ;  9  Jur.,  N.  S.  670. 

Use  of  Firm'i  Name.] — A  partner  has  no  im> 
plied  authority  by  law  to  bind  his  co-partners 
by  his  acceptance  of  a  bill  except  in  the  true 
style  of  the  partnership.  Xirk  v.  BluHon,  9  M^ 
&  W.  284  ;  12  L.  J.,  Ex.  117. 

The  addition  of  the  christian-names  of  the 
partners  to  the  style  of  a  partnership  consisting- 
of  the  surnames  of  the  partners  only,  does  not 
prevent  the  signature  to  a  promissory  note  by 
one  partner  from  binding  the  firm.  Norton  v. 
Seymtmr,  3  C.  B.  792  ;  16  L.  J.,  C.  P.  100  ;  11 
Jur.  312. 

Where  a  partner  accustomed  to  issue  notes 
on  behalf  of  the  firm,  indorsed  a  particular  note 
in  a  name  differing  from  that  of  the  partneiship- 
and  not  previously  used  by  it,  which  note  was 
objected  to  on  that  account,  in  an  action  upon  it 
by  an  indorsee,  the  proper  question  for  the  jury 
is  whether  the  name  used,  though  inaccurate, 
substantially  describes  the  firm,  or  whether  it  so- 
far  varies  that  the  indorser  must  be  taken  to- 
have  issued  the  note  on  his  own  account  and  not 
in  the  exercise  of  his  general  authority  as  partner.. 
Faith  V.  Richmond,  11  A.  &  E.  339  ;  3  P.  &  D. 
187. 

A.,  who  was  a  cheesemonger  at  Woolwich, 
carried  on  at  Woolwich  the  hoisery  trade  in 
partnership  with  C,  but  in  his  own  name.  C. 
accepted,  m  the  name  of  A.,  a  bill  drawn  for 
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goods  supplied  to  the  partnership,  and  which  was 
addressed  to  A.  at  Woolwich :— Held,  that  the 
acceptance  was  binding  on  A.,  although  the  bill 
was  not  addressed  to  the  place  where  the  part- 
nership business  was  carried  on.  Steplitnt  v. 
Reynolds,  5  H.  &  N.  513  ;  2  F.  &  F.  147  ;  29 
L.  J.,  Ex.  278  ;  2  L.  T.  222. 

A  bill  accepted  in  the  name  of  a  firm,  in  the 
hands  of  a  bonft  fide  holder,  is  valid  against  the 
firm,  although  the  partner  who  ^accepted  had  no 
authority  to  do  so,  and  his  doing  so  was  fraudu- 
lent.    Wiseman  v.  Boston,  8  L.  T.  637. 

Where  a  partnership  firm  is  pledged  by  the 
acceptance  of  a  bill  of  exchange  by  one  partner 
in  the  name  of  the  firm,  the  partnership,  of 
whomsoever  it  may  consist,  whether  they  are 
named  or  not,  and  whether  the  partners  are 
known  or  secret  partners,  will  be  bound,  unless 
the  title  of  the  person  who  seeks  to  charge  them 
can  be  impeached.  Wintle  v.  Crowther,  1  0.  & 
J.  316  ;  1  Tyr.  210. 

LUbUitj  on  Aooeptanoes  in  Firm's  Kame.] — 
The  acceptor  of  a  bill  drawn  in  the  name  of  a 
firm,  without  the  authority  of  one  of  its  mem- 
bers, to  the  order  of  the  firm,  is  not  estopped 
from  disputing  the  indorsement  on  the  ground 
that  the  same  member  of  the  firm  did  not  give 
his  authority.  Oarland  v.  Jacomh,  8  L.  R., 
Ex.  216  ;  28  L.  T.  877  ;  21  W.  R.  868— Bx. 
Ch. 

B.,  a  member  of  the  firm  of  W.  &  B.,  attor- 
neys and  solicitors,  drew  and  indorsed  for  value 
to  the  plaintiff  in  the  partnership  name,  a  bill  of 
exchange  payable  to  the  order  of  W.  and  B., 
which  the  defendant  accepted  without  considera- 
tion. The  indorsement  was  in  respect  of  an 
entirely  private  matter  of  business  between  B. 
and  the  plaintiff,  unconnected  with  partnership 
puiposes  ;  B.  had  no  authority  from  W.  either 
to  draw  or  indorse  the  bill.  In  an  action  by  the 
indorsee  against  the  acceptor,  he  having  traversed 
the  indorsement : — ^Held,  that  he  was  not  es- 
topped from  shewing  that  there  hsA  been  no 
indorsement  in  &ct  by  the  firm.    Ih, 

A  bill  drawn  upon  and  addressed  to  the  Mil- 
foid  Spinning  Company  as  the  drawees  was 
accepted  by  F.  Malcolmson,  one  of  the  partners, 
'*  for  the  Milford  Spinning  Company  and  self  :  " 
— ^Held,  that  the  acceptance  did  not  entitle  the 
drawer  to  be  paid  out  of  the  separate  estate  of 
F.  Malcolmson  in  a  suit  for  administration  of  his 
assets.  Malcolmson  v.  Malcolmson,  1  Ir.  L.  R., 
Ch.  D.  228. 

Four  firms,  F.  &  Co.,  M.  ft  Co.,  M.  &  L.,  and 
A.  &  Co.,  associated  themselves  in  a  tntding 
adventure,  under  an  agreement  which  provided 
^  that  the  finance  of  the  business  be  carried  on 
by  acceptances  of  the  several  parties  interested 
as  may  from  time  to  time  be  arranged."  The 
association  was  not  registered,  nor  was  its  exist- 
ence made  known  to  the  world,  though  it  was 
known  as  the  Adansonia  Fibre  Company  among 
its  members.  The  adventure  had,  before  the 
association  was  formed,  been  carried  on  by 
F.  &  Co.,  in  whose  name  it  continued  to  be 
carried  on.  An  order  having  been  made  for 
winding-np  the  association,  an  application  was 
made  to  prove  on  ten  bills  of  exchange,  drawn 
by  M.  &  Co.  for  the  purposes  of  the  adventure, 
and  accepted  some  by  F.  &  Co.,  some  by  M.  &  L., 
and  some  by  A.  &  Co. : — Held,  that  the  proof 
could  not  be  admitted,  for  that  the  bills  hioond 
only  the  indiTidoal  firms  by  whom  they  were 
YOL.  Y. 


drawn  and  accepted.  Adamonia  Fibre  Com^ 
pany,  In  re,  Miles'  claim,  9  L.  R.,  Ch.  635  ;  43 
L.  J.,  Ch.  732  ;  31  L.  T.  9  ;  22  W.  R.  889. 

Goods  having  been  ordered  by  E.,  were  in- 
voiced to  E.  &  Son,  and  a  bill  was  drawn  for 
the  price  on  E.  &  Son.  The  bill  was  accepted 
in  the  handwriting  of  the  son,  in  the  name  of  E. 
&  Son.  The  son  was  not  a  partner,  and  it  was 
alleged  that  he  accepted  the  bill  only  as  his 
father's  amanuensis  : — Held,  that  if  the  son  had 
so  conducted  himself  that  the  drawer  might 
reasonably  have  believed,  and  did  believe,  that 
he  was  a  partner,  he  was  liable  on  the  bill. 
Gumsy  v.  JScans,  3  H.  &  N.  122 ;  27  L.  J.,  Ex. 
166. 

Two  partners  carried  on  business  as  brokers, 
under  an  agreement  that  they  were  to  get  orders 
on  commission  and  divide  the  expenses.  One  of 
them  travelled  for  orders,  and  having  incurred 
expenses,  drew  a  bill  for  the  first  time  in  the  part- 
nership name,  to  raise  funds  to  execute  an  order. 
The  otner  partner  accepted  it,  but  before  it  was 
issued  countermanded  tne  authority  to  negotiate 
it,  and  it  was  negotiated  without  his  knowledge  : 
— Held,  that  the  mere  partnership  did  not  render 
him  liable  upon  it.  Yates  v.  Dalton,  28  L.  J., 
Ex.  69. 

Where  Kame  of  Firm  is  that  of  an  In- 

diYidual.] — If  the  name  of  a  partnership  firpi  be 
merely  the  name  of  an  individual  partner,  proof 
that  he  signed  such  name  to  a  bill  of  exchange 
is  not  enoueh  to  make  the  firm  liable  on  the  bill. 
To  establisn  the  liability,  the  holder  of  the  bill 
must  further  prove  that  the  signature  was  put  to 
it*by  the  authority  and  for  the  purposes  of  the 
firm.  Yorkshire  Banking  Company  v.  Beatson 
(1)  ;  Leeds  and  County  Banking  Company  v. 
Beatson  (2),  4  C.  P.  D,  204  ;  48  L.  J.,  C.  P.  428  ; 
40L.T.  664;  27  W.R.  911. 

Seoret  Partners.] — ^An  indorsee  cannot 

maintain  an  action  on  a  bill  accepted  by  one 
partner  in  a  transaction  not  relating  to  the  part- 
neiship,  against  a  secret  partner,  because  the 
latter  had  no  interest  in  the  bill,  and  it  was  not 
accepted  in  a  partnership  transaction,  and  the 
bill  was  not  taken  on  his  credit,  as  he  was  not 
known  to  be  a  partner.  Lloyd  v.  Ashby,  2  C.  ft 
P.  138. 

A.,  R.  and  O.  carried  on  business  as  partners, 
under  the  firm  of  Ashby  ft  Co.,  from  February, 
1820,  to  May,  1824,  when  O.  retiried,  and  the  other 
two  partners  agreed  to  liquidate  all  the  debts 
due  from  the  partnership,  and  they  continued 
the  business  as  partners,  under  the  firm  of  Ashby 
ft  Rowland.  In  June,  1824,  S.  agreed  to  become 
a  member  of  the  last-mentioned  partnership,  as 
from  the  18th  of  May  preceding,  but  his  najne 
was  not  introduced,  and  the  business  was  still 
carried  on  under  the  names  of  Ashby  ft  Rowland 
only.  In  July,  1824,  H.,  being  indebted  to  L., 
drew  a  bill  of  exchange  in  his  favour  upon 
Ashby  ft  Co.,  which  biU  was  accepted  by  the 
partner  R.  in  the  names  of  Ashby  ft  Rowland. 
H.,  the  draper  of  the  bill,  had  had  dealings  with 
the  firm  of  A.,  R.  and  0.,  but  whether  that  firm 
was  indebted  to  him  when  the  bill  was  drawn  did 
not  appear,  nor  did  it  appear  that  there  had 
been  any  dealings  between  H.,  the  drawer,  and 
A.,  R.  and  S.  after  the  entrance  of  S.  into  the 
partnership.  The  name  of  S.  was  never  used  or 
made  known  to  any  person  dealing  with  the 
firm : — Held,  that  A.,  R.  and  S.  were  liable  upon 
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this  bill  as  acceptors.    Lloyd  ▼.  Athhy,  2  B.  & 
Ad.  23. 

Partnership  Purposes.] — Where  one  of  two 
partners,  having  authority  to  bind  the  other  by 
drawing  or  indorsing  bills  of  exchange,  raised 
money  by  bills  in  fictitious  names,  indorsed  by 
him  in  the  partnership  firm,  and  the  money  was 
afterwards  applied  to  the  partnership  purposes  : 
— Held,  that  the  other  partner  was  liable  to  the 
persons  from  whom  the  money  was  so  obtained. 
Thickneste  v.  Bromilow^  2  C.  &  J.  425. 

On  the  24th  June,  1824,  C.  agreed  to  become  a 
partner  with  A.  and  B.,  the  business  to  be  carried 
on  in  the  name  of  A.  and  B.,  for  the  benefit  of 
A.,  B.  and  C. ;  the  partnership  to  be  considered 
as  commencing  on  the  18th  of  May  preceding. 
Before  the  24th  of  June,  A.  and  B.  had  opened  an 
account  with  certain  bankers,  which  wascon tinned 
in  their  names  till  the  22nd  of  September,  when 
the  partnership  as  to  B.  was  dissolved.  AH  the 
business  with  the  bankers  was  transacted  by  B., 
and  the  bankers  did  not  know  that  C.  was  a 
partner  till  the  account  was  closed.  B.  used  the 
accounts  for  the  purposes  of  the  firm  of  which  C. 
was  a  member,  as  well  as  for  others.  On  the  21st 
of  May,  he  indorsed  a  bill  of  exchange  in  the 
partnership  names  of  A.  and  B.  to  the  bankers, 
who  discounted  it,  and  placed  it  to  the  credit  of 
the  account.  On  the  13th  of  July,  he  indorsed 
two  others  in  a  similar  manner  : — Held,  that,  as 
the  bankers  did  not  know  that  the  money  raised 
by  these  bills  was  intended  to  be  applied  to  other 
than  partnership  purposes,  C.  was  liable  on  the 
last  two  bills,  but  not  on  the  firat,  he  not  having 
been  an  actual  partner  at  the  time  when  it  was 
discounted.   Vere  v.  Ashby,  10  B.  &  0.  288. 

Where  one  of  two  partners  drew  bills  of 
exchange  in  his  own  name,  which  he  procured 
to  be  discounted  with  a  banker,  through  the 
medium  of  the  same  agent  who  procured  the 
discount  of  other  bills  drawn  in  the  partnership 
firm  with  the  same  banker : — Held,  that  the 
latter  had  no  remedy  against  the  partnership, 
either  upon  the  bills  so  drawn  by  the  single 
partner,  or  for  money  had  and  received  through 
the  medium  of  such  bills  ;  though  the  proce^ 
were  carried  to  the  partnership  account ;  the 
money  being  advanced  solely  on  the  security  of 
the  parties  whose  names  were  on  the  bills  by  way 
of  discount,  and  not  by  way  of  loan  to  the  part- 
nership ;  though  the  banker  conceived  at  the 
time  tnat  all  the  bills  were  drawn  on  the  part- 
nership account.    Ihnly  v.  Lye^  15  East,  7. 

Where  A.  and  B.  agreed  to  take  a  farm,  and 
pay  C,  the  former  occupant,  for  certain  articles, 
by  bills  at  three  months,  and  B.  afterwards, 
without  the  knowledge  or  consent  of  A.,  entered 
into  another  agreement  with  C.  to  pay  for  such 
articles  by  bills  at  six  and  twelve  months,  and  0. 
accordingly  took  bills  from  B.  for  the  amount, 
payable  at  six  and  twelve  months,  accepted  by 
B.  in  his  own  name  and  A.*s : — Held,  that  the 
latter  could  not  be  sued  on  the  last-mentioned 
bills.  Grreentlade  v.  Dower,  7  B.  &  C.  635  ;  1  M. 
&  R.  640. 

Where  A.,  B.  and  C,  not  being  general  partners, 
entered  into  a  joint  speculation,  and  eacn  was  to 
contribute  a  third : — Held,  that  A.,  who  had  paid 
his  share,  was  not  liable  to  the  bankers  of  B.  for 
moneys  advanced  by  such'  bankers  on  the  iodi- 
vidual  credit  of  B.,  without  the  knowledge  of  A., 
though  such  moneys  were  applied  in  payment  of 
bills  drawn  upon  B.  in  the  course  of  the  joint 


speculation.     Smith  v.  Craven,  1  0.  &  J.  500 ;  1 
Tyr.  300. 

Von  S.  &  Co.,  merchants,  trading  in  Buenos 
Ayres  under  that  title,  agreed  with  the  defen- 
dants, merchants  trading  in  London  under  the 
title  of  R.  B.  &  Co.,  to  carry  on  joint  exchange 
operations,  by  which  Von  S.  &  Co.  were,  at 
Buenos  Ayres,  to  draw  bills  periodically  on  the 
defendants,  at  ninety  days'  sight,  to  sdl  them 
there,  and  to  invest  the  proceeds,  keeping  the 
defendants  out  of  cash  advance  by  periodically 
remitting  to  them  bills  to  the  same  amount  on 
other  firms,  to  be  bought  by  Von  S.  &  Co.  These 
transactions  were  to  be  on  the  footing  of  a  com- 
munity of  profit  and  loss.  The  plaintiffs, 
another  firm  of  merchants  at  Buenos  Ayres, 
bought  there  of  Von  S.  &  Co.  certain  of  the  bills 
drawn  by  the  latter,  in  their  own  name,  on  the 
defendants,  in  the  course  of  these  operations, 
llie  plaintifEs  were  induced  to  buy  the  bills  by 
the  statement  of  a  broker,  employed  by  Von  S. 
&  Co.  to  procure  purchasers,  that  "  the  bills  were 
all  in  order,  he  having  seen  the  defendants' 
letter  of  credit  to  Von  S.  &  Co.,  in  virtue  of  which 
the  bills  were  drawn."  The  defendants  refused 
to  accept  these  bills  on  presentation.  Von 
S.  &  Oo.  became  bankrupts,  and  the  plaintiffs 
proved  on  the  bills  against  their  estate,  and  re- 
covered forty  per  cent,  of  the  amount.  The 
Slaintlffs  also  brought  an  action  against  the 
efendants  : — Held,  that  the  plaintiffs  had  no 
cause  of  action  against  the  defendants  ;  that  the 
defendants  were  not  drawers  of  the  bills,  the 
signature  "  Von  S.  &  Co."  to  the  bills  not  in- 
cluding the  defendants,  though  the  agreement 
between  Von  S.  &  Co.  and  the  defendants  created 
a  partnership  between  them ;  that  the  defen- 
dants were  not  liable  for  money  lent,  the  plain- 
tiffs having  made  no  loan  to  Von  S.  &  Co.,  or  for 
money  had  and  received,  the  plaintiffs  not  hav- 
ing paid  money  on  a  consideration  which  had 
wholly  failed  ;  that  the  defendants  had  not  con- 
tractcKi  with  the  plaintiffs  to  accept  the  bills, 
Von  S.  &  Co.  having  no  authority  to  make  such 
a  contract  for  the  defendants,  and  not  having  in 
fact  made  any  such  contract,  the  broker's  state- 
ment to  the  plaintiffs  amounting  merely  to  an 
expression  of  belief  that  the  bills  would  be,  not 
to  a  contract  that  they  should  be,  accepted. 
mchoUon  V.  mcketUy  2  El.  &  El.  497. 

For  Private  Debt  in  Fraud  of  Partnership.] 
— ^A  bill,  though  drawn  on  a  firm  and  accepted 
by  one  of  the  partners,  if  for  a  separate  debt  of 
one  of  them,  will  not  bind  the  partnership  if  the 
party  knew  the  consideration  of  the  bill.  WelU 
V.  Masterman,  2  Esp.  731. 

But  it  is  otherwise  in  the  hands  of  a  bon&  fide 
indorsee  without  notice.    lb. 

If  one  partner  draws  or  indorses  a  bUl  in  the 
partnership  fij-m,  it  will  prim&  facie  bind  the 
firm  ;  although  passed  by  the  one  partner  to  a 
separate  creditor  in  discharge  of  his  own  debt ; 
unless  there  is  evidence  of  covin  between  such 
partner  and  the  separate  creditor  j  or  at  least  of 
the  want  of  authority,  either  express  or  implied, 
in  the  debtor  partner  to  give  the  joint  security 
of  the  firm  for  his  separate  debt.  Ridley  v. 
Taylor,  13  East,  175. 

A.  and  B.  being  in  partnership,  and  A.  residing 
in  England,  and  B.  in  America,  A.  may  bind  B. 
by  a  bill  of  exchange  drawn  in  their  joint  names, 
though  B.  had  no  notice  of  the  bill,  nor  is  at  all 
interested  in  the  transaction,  provided  the  holder 
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Beleaie  of  Partnenhip  Debta.]— A  release  by 
one  of  two  partners  held  a  good  ded^ence  to 
an  action  on  a  policy  of  insurance.  Williams  y. 
Lindo,  7  M.  &  W.  81. 

One  partner  after  action  bronght  released 
a  debt  without  the  knowledge  of  the  attorney 
conducting  the  action.  The  court  refused  to 
interfere.    Ihtrfiiral  v.  Weston,  7  Moore,  356. 

In  an  action  for  a  partnership  debt,  a  cove- 
nant not  to  sue  by  one  only  of  the  partners 
cannot  be  set  up  as  a  release.  Walmesly  v. 
Coojfer,  3  P.  &  D.  149  ;  11  A.  &  E.  216. 


does  not  know  of  the  fraud.  Sutton  v.  Gregory, 
Peake's  Add.  Gas.  150. 

One  partner  cannot  bind  the  firm  by  drawing 
A  bill  in  the  name  of  the  firm,  for  the  discharge 
•of  his  own  private  debt,  without  the  knowledge 
of  his  co-partner.  Green  v.  Deacon,  2  Stark. 
347.    And  see  Barber  v.  Backhouse,  Peake,  61. 

Where  one  partner  puts  the  name  of  the  firm 
to  a  bill  of  exchange,  but  the  party  at  whose 
request  it  is  done  knows  that  is  not  on  the  part- 
nership account,  nor  for  their  benefit,  but  is  the 
act  of  the  one  partner  only,  he  cannot  sue  the 
firm  on  that  bill.  Arden  y.  Sharpe,  2  Esp. 
524. 

Where,  to  an  action  upon  an  acceptance  pur- 
porting to  be  in  the  name  of  a  firm,  and  given 
in  their  ordinary  style  and  description,  they 
deny  the  acceptance,  and  prove  that  the  accept- 
ance was  given  by  one  partner  in  fraud  of  the 
firm,  such  proof  does  not  call  upon  the  holder  to 
shew  that  he  gave  consideration  for  the  bill, 
unless  the  evidence  affects  him  with  know- 
ledge of  the  fraud.  Musgrave  v.  Drake,  D.  &  M. 
347 ;  6  Q.  B.  185 ;  13  L.  J.,  Q.  B.  16  ;  7  Jur. 
1015. 

In  an  action  by  an  indorsee  against  the  mem- 
bers of  a  firm  on  a  bill  accepted  in  the  name  of 
the  firm,  upon  its  being  proved  that  the  accept- 
ance was  by  one  of  the  partners  in  fraud  of 
the  partnership  and  contrary  to  the  partnership 
articles,  the  onus  is  cast  on  the  holder  of  the 
bill,  of  shewing  that  he  gave  value.  Hogg  v. 
Skeen,  18  C.  B.,  N.  S.  426  ;  34  L.  J.,  C.  P. 
153  ;  11  Jur.,  N.  S.  244  ;  12  L.  T.  709  ;  13  W.  R. 
i383. 


d.   Beoeipts  and  Paymenta. 

Beoeipts  in  Kame  of  Pirm.] — ^Where  a  receipt 
has  been  given  by  one  partner  in  the  name  of 
the  firm,  but  without  the  knowledge  of  the  other 
partners,  such  receipt  is  not  conclusive  evidence 
against  the  firm  in  an  action  by  them  for  their 
demand,  and  evidence  is  admissible  to  shew  that 
it  was  given  fraudulently.  Farrar  v.  Hutchin- 
son, 1  P.  &  D.  437  ;  9  A.  &  E.  641  ;  2  W.,  W.  & 
H.  106. 

If  A.  and  B.  are  in  partnership,  and  C.  owes 
them  a  sum  of  money  on  the  partnership  account, 
a  receipt  given  by  A.  upon  setting  off  a  private 
debt  due  from  himself  to  C.  will  be  a  bar  to  an 
action  by  A.  and  B.  against  C.  for  the  debt  due 
to  the  partnership.  Henderson  v.  Wild,  2  Camp. 
561. 

Either  partner  after  dissolution  of  partnership 
may  receive  debts  due  to  the  firm,  notwithstand- 
ing a  stipulation  in  the  deed  of  dissolution  that 
one  only  shall  receive  all  debts :  and  after  a 
dissolution  of  partnership,  either  party  may  give 
a  release  to  a  debtor  of  the  firm.  King  v. 
Smith,  4  C.  &  P.  108. 

Payment  to  one  of  two  partners  of  a  partner- 
ship debt,  after  they  had  appointed  a  third 
person  to  collect  the  debts,  and  with  notice  of 
such  an  appointment,  is  good.  Porter  v.  Taylor, 
6  M.  &  S.  156. 

If,  after  dissolution  of  partnership,  and  a 
notice  in  the  Gazette  requiring  the  debts  due 
to  the  partnership  to  be  paid  to  one  of  the 
partners  only,  a  receipt  is  given  collusively  by 
the  other,  dated  prior  to  the  dissolution,  such 
receipt  is  void.  Menderson  v.  Wild,  2  Camp. 
561. 


Liquidation  of  separate  Debt.] — ^A.  and  B. 
were  partners  in  a  firm.  A.  allowed  a  debtor  to 
the  partnership  to  set  off  a  separate  debt  of  his 
own  against  money  due  to  the  firm,  the  debtor 
knowing  the  interest  which  B.  had  in  the  debt. 
B.  filed  a  bill  against  the  debtor  and  against  A., 
to  have  it  declared  that  the  debtor  had  no  right 
to  retain  his  share  in  the  debt  towards  a  pay- 
ment of  the  separate  debt  of  A. : — Held,  that, 
although  one  partner  could  bind  another  in  the 
receipt  and  payment  of  partnership  debts,  he 
could  not  set  off  his  separate  debts  against  the 
debts  due  to  the  firm ;  and  the  debtor's  know- 
ledge of  the  co-partner's  interest  rendered  the 
bill  sustainable  as  against  him.  Piercy  v. 
Fynney,  12  L.  R.,  Bq.  69  ;  40  L.  J.,  Ch.  404  ;  19 
W.  R.  710. 

Held,  also,  that  this  was  a  proper  subject  for 
a  suit  in  equity,  since  one  partner  must  sue  in 
an  action  in  the  name  of  nimself  and  his  co- 
partner.   Ih, 

The  plaintiff  and  W.  were  partners,  and 
during  the  partnership  had  dealings  with  the 
defendants.  W.  was  indebted  to  Uiem  on  his 
own  account,  and  at  his  request  they  applied 
1,000Z.  of  the  partnership  money,  paid  by  him  to 
them,  to  the  liquidation  of  his  private  debt. 
The  plaintiff  did  not  know  of  or  authorize  this 
mode  of  applying  the  money,  and  had  not  con- 
ducted himself  in  such  a  manner  as  to  make  it 
reasonable  for  the  defendants  to  believe  that  he 
had  authorized  it,  but  they  did  in  fact  believe 
he  had.  Upon  the  dissolution  of  the  partnership, 
it  appear^  from  the  accounts  that  the  firm 
owed  the  defendants  more  than  5,000^,  and  the 
plaintiff  accepted  bills  for  the  whole  balance 
apparently  due.  These  bills  were  handed  to  the 
defendants  for  the  purpose  of  being  discounted. 
Before  they  arrived  at  maturity,  the  plaintiff 
discovered  the  application  by  the  ddEenoants  of 
the  1,000^  to  W.'s  private  debt.  He  neverthe- 
less met  the  bills,  at  the  same  time  informing 
the  defendants  that  he  did  so  under  protest,  and 
only  to  save  his  father's  credit,  whose  name  was 
on  the  bills  as  drawer.  In  an  action  to  recover 
the  1,000Z.,  as  money  paid  under  a  mistake  of 
fact : — Held,  first,  that  the  defendants  could  not 
retain  the  money  as  against  W.'s  private  debt, 
the  plaintiff  never  having  authorized  its  appro- 
priation to  that  debt,  nor  conducted  himself  so 
as  to  give  them  reasonable  grounds  for  believing 
that  he  had ;  and,  secondly,  that  the  plaintiff, 
having  been  ignorant  of  the  real  facts  of  the 
case  when  the  bills  were  drawn,  had  not  pre- 
cluded himself  from  recovering  by  meeting  them 
at  maturity  when  he  had  discovered  the  facts, 
inasmuch  as  his  so  doing  could  not  be  regarded 
as  a  voluntaiy  act.  Kendal  v.  Wood,  6  L.  R., 
Ex.  243  ;  39  L.  J.,  Ex.  167  ;  23  L.  T.  309— Ex. 
Ch. 
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Frandnlent  Bepresentations  a»  to  Beceipt  by 
Co-partner— Ko  Estoppel.]— J.  gave  to  a  bank  a 
guarantee  for  1,000^  in  favour  of  A.  &  Co.,  re- 
presenting at  the  time  to  the  bank  manager  that 
he  was  a  partner  in  that  firm,  but  that  he 
wished  the  fact  of  his  partnership  to  be  kept 
secret.  The  guarantee  described  him  as  a  partner 
in  the  firm.  Some  time  afterwards  A.  alone}  as 
A.  k  Co.,  filed  a  liquidation  petition,  and  the 
bank  tendered  a  proof  in  the  liquidation  for  ad- 
vances which  they  had  made  to  A.  &  Co.  after 
the  guarantee.  After  this  the  bank  sued  J.  for 
5,659/.,  alleging  him  to  have  been -a  partner  with 
A.  J.  filed  a  bill  in  chancery  to  restrain  the 
proceedings  in  the  action,  denying  the  alleged 
partnership.  A  compromise  was  entered  into 
between  the  bank  and  J.,  by  which  2,818/.  was 
paid  to  them  in  satisfaction  of  their  claim  against 
J.,  and  of  a  claim  which  they  made  against  S., 
who  had  also  given  them  a  guarantee  on  behalf 
of  A.  &  Co.  J.'s  guarantee  was  given  up  to 
him,  a  receipt  for  1,000/.  being  indorsed  on  it  by 
the  bank  manager  "  in  payment  and  discharge 
of  the  within  guarantee,  and  also  of  all  claims 
against  J.  in  reference  to  or  in  connection  with 
A.  &  Co.:" — Held,  that  J.  must  be  taken  to  have 
been  an  actual  partner  with  A.,  but  that  the 
receipt  did  not  operate  to  release  J.  so  as  to  pre- 
clude the  bank  from  maintaining  a  proof  against 
A.'s  estate.  6roodf  JSx  parte^  ArTiiitage^  In  r/», 
6  Ch.  D.  46  ;  46  L.  J.,  Bk.  65  ;  36  L.  T.  338  ; 
25  W.  R.  422— C.  A. 


Part  Payment  by  one  Partner  taking  Debt  out 
of  Statute  of  Limitationi .] — One  of  two  partners 
must  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  to  have  authority  to  make  a  payment 
on  account  of  a  debt  due  by  the  firm,  so  as  to 
take  the  debt  out  of  the  operation  of  the  Statute 
of  Limitations  as  against  the  other.    A.,  one  of 
the  partners  in  a  firm,  gav^  instructions  to  G., 
their  solicitor,  to  put  in  force,  and  realize  a  bill 
of  sale  held  by  the  firm  as  security  from  a 
customer,  and  to  plac^  the  proceeds  when  received 
"to  the  account  of  the  firm,"  who  were  then  in- 
debted to  G.  for  his  bill  of  costs.     G.  now  sued 
A.  and  B.,  the  partners,  for  the  balance  of  his  | 
account.    B.  pleaded  the  Statute  of  Limitations: 
— Held,  that  as  every  partner  must  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  to 
have  the  authority  of  his  co-partner  to  apply  the 
partnership  assets  in  discharge  of  partnership 
debts,  and  that  as  there  was  no  sucn  evidence 
in  this   case,  there    was  a  part  payment  suf- 
ficient to  take  the  case^  out  of  the  operation  of 
the  Statute  of  Limitations.     Goodwin  v.  Parton, 
42  L.  T.  568— C.  A.     See  also  Watsmi  v.  Wood- 
man, 20  L.  B.,  Eq.  721  ;  45  L.  J.,  Ch.  57  :  24 
W.  R.  47. 

e.  Ghiarantees. 

One  partner  has  no  incidental  authority  to 
bind  his  co-partner  in  the  name  of  the  firm  by  a 
guarantee  of  the  debt  of  a  third  person  ;  and 
therefore  it  is  necessary  to  give  evidence  of 
authority  from  him  who  did  not  sign  it  or  of  his 
subsequent  recognition.  Duncan  v.  LoimideSf  3 
Camp.  478. 

A.,  B.  and  C.  were  railway  contractors,  in  part- 
nership, and  had  entered  into  a  contract  to  do 
work  for  a  railway  company.  D.  had  entered  into 
a  sub-contract  to  do  part  of  the  work,  for  which 
part  bricks  were  required,  and  it  was  necessary  that 


D.  should  have  coals  to  bum  the  bricks.  In  order  to 
induce  the  plaintiffs  to  supply  D.  with  coals,  A., 
without  the  previous  knowledge  or  subsequent  as- 
sent of  his  co-partners,  entered  into  a  guarantee  in 
the  name  of  the  firm,  to  secure  the  payment  of  the 
coals  to  be  supplied  to  D.  by  the  plaintiffs : — 
Held,  that  B.  and  C.  were  not  liable  on  the 
guarantee.  JBrettel  v.  Williami,  3  Ex.  623  ;  19 
L.  J.,  Ex.  121. 

The  managing  clerk  of  the  firm,  without  the 
knowledge  of  B.  and  C,  wrote  letters  to  the 
plaintiffs,  containing  evidence  of  an  account 
stated  respecting  the  amount  due  under  the 
guarantee  : — Held,  that  as  the  giving  the  guaran- 
tee was  not  a  partnership  business,  the  letters  of 
the  clerk  respecting  it  were  not  evidence  of  an 
account  stated  as  against  B.  and  O.    Ih. 

f.  Sxecution  of  Deeds. 

One  partner  cannot  bind  the  other  partners  by 
deed,  unless  a  particular  power  is  given  for 
that  purpose.    Marriion  v.  Jacksoti,  7  T.  R.  207. 

But  if  A.  executes  a  deed  for  himself  and  hi» 
partner,  by  the  authority  of  his  partner,  and  in 
his  presence,  it  is  a  good  execution,  though  only 
sealed  once.    Ball  v.  Dunsterville,  4  T.  R.  313. 

Where  a  deed  of  assignment,  purporting  to  be 
made  by  all  three  partners  of  a  firm,  and  to  convey 
all  their  personal  estate  and  effects  whatsoever  in 
trust  for  the  benefit  of  creditors,  was  executed  by 
one  of  them  only  : — Held,  that  it  operated  to  con- 
vey the  share  of  the  one  who  so  executed.  JSowker 
V.  Burdehin,  11  M.  &  W.  128  ;  12  L.  J.,  Ex.  329. 

A  company  was  formed  in  India  to  carry  on 
the  business  of  insurance,  and  A.,  residing  in  the 
Mauritius,  gave  special  verbal  instructions  to  B., 
who  was  the  agent  of  the  company  in  India,  to 
execute  the  partnership  deed  for  A.,  which  was 
done,  and  A.'s  name  appeared  in  the  list  of  share- 
holders. Afterwards,  on  the  insolvency  of  the 
company,  A.  set  up  the  defence  that  he  was  not 
a  shareholder,  for  no  power  by  deed  was  given  to 

B.  to  execute  the  deed  in  his  name  : — Held,  that 
a  partner  might  become  liable  in  that  character 
without  having  executed  the  partnership  deed,  if 
his  name  was  put  on  the  list  of  shareholders 
with  his  consent,  so  as  to  entitle  him  to  share 
in  the  profits.  Leithman  v.  Cochrane,  1  Moore, 
P.  C.  C,  K.  S.  316  ;  9  L.  T.  104  ;  12  W.  R.  181. 

Evidence  of  Authority.] — A  mere  acknowledg- 
ment of  the  authority  to  the  other  partner  to 
execute  the  deed  is  not  sufficient,  without  pro- 
duction of  the  authority  under  seal.  SteiglitzY^ 
Eggington,  Holt,  141. 

ff.  Oonduct  of  Leeral  Proceedings. 

Consent  to  Judgment.] — One  partner  has  no 
implied  authority  to  consent  to  an  order  for  a 
judgment  in  an  action  against  himself  and  his 
co-partner.  Hamhridge  v.  Be  la  Crouie,  3  C.  B. 
742  ;  4  D.  &  L.  466  ;  16  L  J.,  C.  P.  85  ;  10  Jur. 
1096. 

Submission  to  Arbitration.] — One  partner  has 
not  implied  authority  to  bind  his  co-partner  to 
a  submission  to  arbitration,  respecting  the  mat- 
ters of  the  partnership.    Adamt  v.  Bankart,  1 

C,  M.  &  R.  681 ;  5  Tyr.  425  ;  1  Gale,  48  ;  3.  P., 
Stead  V.  Salt,  3  Ring.  101  ;  10  Moore,  389. 

Where  submission  took  place  in  an  action 
brought  by  one  partner  in  the  name  of  both,  to 
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A  partnership,  consisting  of  A.  and  B.,  was  in 
insolvent  circumstances,  the  separate  estates  of 
the  partners  being  also  insolvent.  On  the  14th 
of  September,  B.  executed  a  power  of  attorney 
to  C,  authorizing  him  in  general  terms  to  deal 
with  his  property.  The  power  contained  no 
reference  to  the  partnership.  It  contained 
express  powers  as  to  a  ship  which  was  in  reality 
partnersnip  property  ;  though  the  fact  did  not 
appear  in  the  power.  On  the  same  day  B.  left 
England  under  circumstances  which  constituted 
his  departure  an  act  of  bankruptcy.  In  Novem- 
ber A.  and  C.  (as  B.*s  attorney)  executed  a 
mortgage  of  all  the  partnership  property  to  S.,  a 
creditor  of  the  partnership,  and  also  a  separate 
creditor  of  both  parties,  to  secure  all  the  past 
debts  and  such  future  advances  as  might  be 
made.  At  the  same  time  a  bill  of  sale  of  the 
ship  was  executed  by  A.  and  C.  (as  attorney),' in 
consideration  of  a  sum  of  money  paid  by  S.  on 
account  of  the  partnership.  In  April,  A.  and  B. 
were  both  adjudicated  bankrupts.  S.,  at  the 
date  of  the  deeds,  knew  the  circumstances  under 
which  B.  had  left  England,  but  he  declared  in 
his  evidence  that  he  did  not  infer  that  B.  had 
any  intent  to  delay  or  defeat  his  creditors,  and 
therefore  did  not  know  that  he  had  committed 
an  act  of  bankruptcy  : — Held,  that  the  execution 
of  the  mortgage  by  C,  as  B.'s  attorney,  was  void 
as  not  being  within  the  scope  of  the  power  of 
attorney.  Snowball,  Ex  parte,  Douglas,  In  re, 
7  L.  R.,  Ch.  534  ;  41  L.  J.,  Bk.  49  ;  26  L.  T. 
894  ;  20  W.  R.  786. 


recover  debts  due  to  the  firm,  and  there  was  an 
authority  so  to  do,  yet  as  the  other  partner, 
although  apprized  of  the  action,  had  no  know- 
ledge of  the  submission  : — Held,  that  there  was 
no  evidence  of  any  authority  on  his  part  to 
refer,  and  that  he  was  not  liable  in  an  action  on 
the  award.  Satton  v.  Royle,  3  H.  &  N.  600  ;  27 
Xi.  J.,  Ex.  486. 

The  managing  partner  of  a  colliery  worked 
beyond  the  boundaries  of  the  colliery  without 
proper  inquiry  as  to  such  boundaries,  and,  after 
notice  from  the  adjoining  owner  that  he  was 
committing  a  trespass,  recklessly  continued  such 
workings  without  consulting  his  co-partners, 
under  the  bonft  fide  belief  that  the  adjoining 
owner  had  no  title  to  the  disputed  area.  An 
action  against  him  for  trespass  and  damages  by 
the  adjoining  owner  was  referred  to  arbitration. 
The  co-partners  had  no  knowledge  of  the  action 
nntil  ^ter  the  reference  had  been  agreed  to. 
They  attended  the  reference,  however,  and  did 
not  object  to  it.  The  arbitrator  found  that  a 
trespass  had  been  committed,  and  assessed  the 
damages  at  6,000/.  The  co-partners  rd^using  to 
contribute,  the  managing  partner  brought  an 
action  against  them  cUiiming  a  declaration 
that  the  6,000/.  damages  was  a  partnership  debt, 
and  that  defendants  were  bound  to  contribute 
rateably  to  it : — Held,  that  the  co-partners  had 
acquiesced  in  the  arbitration,  and  were  bound  by 
the  award,  which  was  equivalent  to  a  verdict  by 
a  jury  and  the  judgment  of  the  court  thereon. 
Thomas  v.  Atherton,  10  Ch.  D.  185;  48  L.  J., 
Ch.  370 ;  40  L.  T.  77— C.  A. 

h.  XTnder  Powers  of  Attorney. 

• 

A  general  power  of  attorney  granted  to  one 
partner  does  not  give  any  auUiority  to  the 
others.    Edmiston  v.  Wright,  1  Camp.  88. 

The  defendant,  who  carried  on  business  on  his 
own  account,  and  in  partnership,  gave  a  general 
power  of  attorney  to  his  wife  and  partners  to  act 
lor  him,  and  in  his  name,  and  to  nis  use,  and  to 
indorse  bills,  &c.,  and  generally  to  act  for  him 
while  abroad.  He  gave  another  power  to  his  wife 
alone,  to  act  "  for  him  and  on  his  behalf,  and  to 
pay  and  accept  such  bills  as  should  be  drawn  by 
nis  agents  and  correspondents,  as  occasion  should 
require."  One  of  the  partners  drew  a  bill  on  him 
for  money  to  supply  the  partnership  concerns,  the 
defendant  having  received  while  abroad  money 
on  the  partnership  account,  and  the  wife  accepted 
this  bill  for  her  husband : — Held,  1st,  that  the 
partner  could  not  be  called  his  agent,  and  there- 
fore the  wife  had  not  power  to  accept  this  bill ; 
Sndly,  that  she  had  not  power  to  accept  a  bill 
for  partnership  transactions,  but  only  bills  on 
fais  own  account ;  3rdly,  that  the  general  words 
in  the  power  of  attorney  were  not  to  be  con- 
strued at  large,  but  as  giving  general  powers  for 
carrying  into  effect  the  special  purposes  for 
which  they  were  given  ;  and  therefore  that  the 
indorsee,  who  had  not  used  due  caution,  could  not 
recover.  Atwood  v.  Munnings,  7  B.  &  C.  278  ; 
1  M.  &  R.  78. 

A  power  of  attorney  given  by  one  partner  to 
another  to  deal  generally,  within  the  scope  of  the 
partnership,  with  the  -  partnership  effects,  does 
not  authorize  the  partner  to  whom  it  is  given  to 
make  a  general  assignment  of  all  the  funds  and 
effects  of  the  partnership  for  the  benefit  of 
creditors.  Harper  v.  Qodsell,  5  L.  R.,  Q.  B.  422 ; 
89  L.  J.,  Q.  B.  185  ;  18  W.  R.  954. 


i.  Fraud*. 

By  Solioitors— ICatters  within  the  Partner- 
ship Bnsinees.] — ^A.  and  B.,  having  for  many 
years  been  partners  in  business  as  solicitors, 
dissolved  partnership  in  1834,  and  the  business 
continued  to  be  carried  on  by  A.  alone,  until 
1841,  when  he  became  bankrupt,  and  it  was 
then  discovered  that  a  sum  of  money  which  had 
been  paid  by  a  client  into  the  joint  account  of 
the  firm  at  their  bankers*  in  1829,  for  the 
purpose  of  investment,  and  which  A.  had  shortly 
afterwards  represented  to  have  been  invested 
accordingly,  and  on  which  he  had  regularly 
paid  interest  on  that  footing,  had,  instead  of 
being  invested,  been  appropriated  by  him  to 
his  own  use.  Upon  a  bill  filed  by  the  client 
against  B.  to  make  him  liable  for  the  money : 
— Held,  that,  even  assuming  the  defendant 
to  have  been  (as  he  alleged  he  was)  per- 
sonally ignorant  of  the  whole  transaction,  and 
to  have  derived  no  benefit  from  the  fraud,  still 
he  was  bound  by  the  representation  of  his  partner ; 
such  representation  relating  tu  a  matter  within 
the  limUs  of  the  partnership  business,  and  amount- 
ing therefore  to  a  guarantee  by  the  firm  td  the 
parties  concerned,  that  they  should  be  placed  in 
the  same  situation  as  if  the  fact  represented 
were  true.  Blair  v.  Bromley,  2  Ph.  354 ;  16 
L.  J.,  Ch.  496  ;  11  Jur.  617. 

Where  a  firm  of  solicitors  received  from  a 
client  a  sum  of  money  for  which  a  receipt  was 
given  in  the  name  of  the  firm,  stating  that  part 
of  the  money  was  in  payment  of  costs  due  to  the 
firm,  and  that  the  residue  was  to  make  arrange- 
ments with  the  client's  creditors,  and  the  soli- 
citor misappropriated  the  money: — Held,  that 
the  transaction  with  the  client  was  within  the 
scope  of  the  partnership  business,  and  that  the 
partners  in  the  firm  were  jointly  and  severally 
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their  broker^  who  deposited  it  with  the  Bank  of 
England.  F.  alone  clandestinely  sold  out  the 
stocky  but  the  firm  had  credit  for  the  proceeds^ 
The  sale  was  concealed,  and  the  amount  of 
dividends  for  some  time  accounted  for  : — Held, 
that  E.  was  liable  for  the  sale,  though  it  had 
taken  place  after  the  death  of  G.  and  G. ;  and 
that  he  would  have  been  equally  liable,  though 
the  proceeds  had  not  been  placed  to  the  credit 
of  the  firm.  Sadler  y.  Zee,  6  Beav.  324 ;  12: 
L.  J.,  Ch.  407  ;  7  Jur.  476. 


liable  to  make  good  the  amount.  Atkimon  v. 
Mackreth,  2  L.  R.,  Eq.  570  ;  35  L.  J.,  Ch.  624  ; 
14  L.  T.  722  ;  14  W.  R.  883. 

When  a  partner  in  a  firm  of  solicitors  in 
negotiating  a  mortgage  falsified  the  abstract 
of  title  delivered  to  the  mort-gagees  for  the  pur- 
pose of  concealing  prior  incumbrances,  and 
substituted  in  the  schedule  of  the  draft  of  the 
mortgage  deed  for  an  unincumbered  farm  the 
name  of  a  farm  which  he  knew  to  be  incumbered : 
— Held,  on  a  claim  by  the  mortgagees  to  prove 
against  the  estate  of  one  of  the  other  deceased 
partners  for  any  deficiency  in  their  security, 
that  the  profits  of  the  transaction  being  for  the 
general  benefit  of  the  firm,  all  the  partners 
were  liable  for  the  fraudulent  act  of  the  partner. 
Sawyer  v.  Goodwin,  36  L.  J.,  Ch.  678  ;  15  W.  R. 
1008. 

Kisappropriation  of  Koney  receiyed.] — When 
one  partner  in  a  firm  has  received  a  sum  of 
money  in  the  ordinary  course  of  the  partnership 
business,  and  misappropriated  it,  all  the  partners 
are  jointly  and  severally  liable  to  make  good  the 
amount ;  and,  therefore,  one  or  more  of  them 
may  be  made  defendants  to  a  suit  for  that  pur- 
pose, without  suing  all,  Plvmer  v.  Gregory ,  31 
L.  T.  17. 

In  a  sale  of  real  estate,  to  be  made  with  the 
approbation  of  the  judge,  the  solicitors  of  the 
plaintiff,  who  had  the  conduct  of  the  sale,  re- 
ceived the  deposit  fa'om  the  auctioneer.  The 
deposit  was  not  paid  into  court  as  ordered,  but 
was  misappropriated  by  one  of  the  firm  of  soli- 
citors, who  absconded  : — Held,  that  it  was  the 
duty  of  the  solicitors  to  receive  the  deposit  from 
the  auctioneer  and  pay  it  into  court,  and  that 
therefore  the  remaining  partners,  and  not  the 
auctioneer,  must  make  good  the  loss.  Biggt  v. 
Bree,  51  L.  J.,  Ch.  263 ;  46  L.  T.  8  ;  30  W.  R. 
278—0.  A. 

A  firm  of  stockbrokers  purchasing,  on  behalf 
of  a  customer,  foreign  securities,  passing  by 
delivery,  which  in  their  usual  course  of  dealing 
they  retained  in  their  own  custody,  are  jointly 
and  severally  liable  to  make  good  the  same  if 
lost  or  misapplied.  Dc  Riheyre  v.  Barclay,  23 
Beav.  107  ;  26  L.  J.,  Ch.  747. 

A.,  a  partner  in  a  banking  firm,  advised  B.,  a 
female  customer  of  the  bank,  to  sell  out  some 
Dutch  stock,  telling  her  the  firm  could  procure 
for  her  better  security,  and  that  he  had  one  in 
view  ;  he  said  the  money  was  in  fact  wanted  by 
his  own  son,  who  was  in  trade.  B.  sold  out  the 
stock,  and  paid  the  money  into  the  bank ;  she 
then  gave  A.  a  cheque  to  draw  it  out  and  invest 
it.  He  drew  it  out  and  misapplied  it  and  ab- 
sconded, the  interest  having  been  regularly 
carried  to  her  account  in  the  meantime  in  the 
books  of  the  bank,  but  by  whom  did  not  clearly 
appear.  All  these  transactions  took  place  at 
the  banking-house,  and  B.  had  no  acquaintance 
or  dealings  with  A.  except  as  a  banker  and  a 
member  of  the  firm.  The  other  partners  did  not 
appear  to  have  known  of  them  at  the  time  they 
took  place,  but  they  did  before  A.  absconded  : — 
Held,  that  they  were  not  liable.  BUhop  v. 
Jersey  (^Counteni),  2  Drew.  143 ;  2  Eq.  R.  545  ; 
23  L.  J.,  Ch.  483  ;  18  Jur.  765. 

A.,  B.  and  C.  executed  to  a  banking  firm, 
consisting  of  E.,  F.  and  G.,  a  power  of  attorney, 
empowering  them  jointly  and  severally  to  re- 
ceive the  dividends,  and  to  sell  out  the  stock 
itself.    The  power  was  sent  by  the  bankers  to 


Forgery.] — ^A  partner  in  a  bank  transferred 
certain  stock  out  of  a  customer's  name  in  the- 
books  of  the  Bank  of  England,  under  a  forged 
power  of  attorney,  and  without  any  authority 
from  her,  and  caused  the  produce  to  be  mixed^ 
with  the  money  of  the  firm  ;  he  having  been 
convicted  of  another  forgery,  committed  under 
similar  circumstances,  and  executed : — Held, 
that  the  customer  might  recover  against  the  sur* 
viving  partners  the  amount  as  money  had  and 
received  to  her  use.  Marsh  v.  Keating,  1  Scott, 
6  ;  1  Bing.  N.  C.  198 ;  2  C.  &  F.  250. 

Conyerflion  of  Goods  Ordered.] — ^Wherc  one  of 
two  partners,  with  the  intention  of  cheating  the 
other,  goes  to  a  shop  and  purchases  articles  such 
as  might  be  used  in  the  partnership  business, 
which  he  instantly  converts  to  his  own  separate 
use ;  if  there  is  no  collusion  between  him  and 
the  seller,  it  is  a  partnership  transaction,  and  the 
innocent  partner  will  be  liable  for  the  price  of 
the  goods  without  any  proof  of  previous  dealings 
between  the  parties.  Bond  v.  Gibson,  1  Camp. 
185. 

Miirepresentiktion.] — A.  employed  B.  and  C, 
who  were  partners  as  wine  and  spirit  merchants, 
to  purchase  wine  and  sell  the  same  upon  com- 
mission. C,  the  managing  partner,  represented 
that  he  had  made  the  purchases,  and  that  he  had 
sold  a  part  of  the  wines  so  purchased  at  a  profit ;. 
the  proceeds  of  such  supposed  sales  he  paid  to 
A.,  and  rendered  accounto,  in  which  he  stated 
the  purchases  to  have  been  made  at  a  certain 
rate  per  pipe.  In  fact,  C.  had  neither  bought 
nor  sold  any  wine.  The  transactions  were  en- 
tirely fictitious,  but  B.  was  wholly  ignorant  that 
they  were  so.  Upon  the  whole  account  a  larger 
sum  had  been  repaid  to  A.,  as  the  proceeds  of 
that  part  of  the  wine  alleged  to  have  been  resold, 
than  he  had  advanced  ;  but  the  other  part  of  the 
wine,  which  C.  represented  as  having  been  pur- 
chased, was  unaccounted  for : — Held,  that  B.  was 
liable  for  the  false  representations  of  his  part- 
ner; and  that  A.  was  entitled  to  retain  the 
money  which  had  been  paid  to  him  upon  these 
fictitious  transactions,  as  if  they  were  real. 
Mopp  V.  Latham,  2  B.  &  A.  795. 

Held,  also,  that  the  supposed  purchases  having 
been  represented  to  have  been  made  at  a  certain 
specified  rate  per  pipe,  A.  might  maintain  an 
action  to  recover  the  specific  sum  advanced  for 
the  number  of  pipes  of  wine  unaccounted  for. 

Bankmptoy  of  Firm  and  Indiyidual  Effeot  of.] 
— ^Where  there  is  a  bankruptcy  of  a  firm  and  a 
bankruptcy  of  an  individual  member  of  the 
firm,  the  general  rule  is  that  the  joint  estate  of 
the  firm  and  the  separate  estate  of  the  partner 
are  kept  distinct,  so  that  neither  estate  is  allowed 
to  prove  in  competition  with  the  other,  but  this 
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rale  does  not  applj  where  there  has  been  a 
frandolent  conyersion  hj  a  partner  to  his  own 
purposes  of  the  property  of  the  firm.  Head  v. 
JBaUey,  3  App.  Cas.  94 ;  47  L.  J..  Ch.  161 ;  37 
L.  T:  610 ;  26  W,  R.  223. 

H.,  a  banker,  took  into  partnership  E.,  who 
was  unacquainted  with  banking,  and  took  no 
part  in  the  business  of  the  firm.  H.,  who 
managed  the  business,  from  time  to  time  took 
large  sums  out  of  the  bank,  concealing  the  over- 
drawings  by  means  of  fictitious  entries  in  the 
books  of  the  bank.  On  his  death  it  was  dis- 
covered that  by  reason  of  the  overdrawings  and 
the  employment  of  the  moneys  abstracted  in 
losing  speculations  on  the  stock  exchange,  the 
bank  was  utterly  insolvent,  and  K.  was  adjudi- 
cated bankrupt.  An  action  was  instituted  for  the 
administration  of  the  separate  estate  of  H.,  in 
which  the  trustee  in  bankruptcy  of  the  firm 
claimed  to  prove  in  respect  of  the  funds  fraudu- 
lently drawn  out  by  H. : — Held,  that  the  trustee 
was  entitled  to  prove.    lb, 

Seefurthevy  BanKbuptcy. 

Order  of  IHsoharge  obtained  by  Innooent 

Partner.]: — One  of  two  partners  in  a  firm  of 
solicitors  misappropriated  money  intrusted  to 
the  firm  for  investment,  and  then  absconded. 
The  firm  subsequently  went  into  liquidation, 
and  the  other  partner,  who  was  not  a  party  to 
the  misappropriation,  received  his  order  of  dis- 
charge. In  an  action  against  the  innocent  part- 
ner to  recover  the  amount  of  the  money  mis- 
appropriated : — Held,  that  the  defendant  was  not 
protected  by  the  order  of  discharge,  for  that  the 
partnership  was  liable  for  the  fraud  committed, 
and  that  s.  49  of  the  Bankruptcy  Act,  1869,  does 
not  limit  the  liability  of  a  partner  for  partner- 
ship debts  to  those  incurred  by  means  of  his  own 
personal  fraud  or  breach  of  trust.  Cooper  v. 
J^tchard,  11  Q.  B.  D.  351  ;  52  L.  J.,  Ch.  526  ; 
48  L.  T.  848  ;  31  W.  R.  834— C.  A. 

Property  obtained  by.] — A  firm  cannot  acquire 
property  in  goods  obtained  by  the  fraud  of  one 
partner,  although  the  others  are  not  privy  to  it. 
Killer  v.  Wilson,  R.  &  M.  178. 


j.  Torta. 

Trespass.] — A.  and  B.  were  partners  in  busi- 
ness as  brewers  ;  and  one  of  them,  in  the  name 
of  the  others,  wrongfully  ejected  the  tenant  of  a 
canteen,  who  held  under  a  lease  from  the  Board 
of  Ordnance,  they  being  sureties  for  the  pay- 
ment of  his  rent,  and  for  his  quiet  tenantship  : — 
Held,  that  one  partner  has  no  right  to  involve 
another,  unless  in  the  ordinary  course  of  their 
business,  not,  for  instance,  in  a  trespass  as  above 
stated.    Petrie  v.  Lamont,  Car.  &  M.  93. 

The  exception  to  this  doctrine  is  where  the 
trespass  is  m  the  nature  of  a  taking  which  is 
available  to  the  partnership ;  and  in  such  case 
the  jury  shoald  find,  not  only  whether  the  defen- 
dants were  partners,  but  also,  whether,  before 
the  trespass,  they  all  joined  in  ordering  it,  or 
whether,  afterwards,  they  concurred,  and  re- 
ceived the  benefit  of  it.    lb, 

A  managing  partner  of  a  colliery  knowingly 
worked  beyond  his  proper  boundary  after  notice 
from  an  adjoining  owner,  but  did  not  inform  his 
co-partners  of  it ;;— Held,  that,  inasmuch  as  the 
managing  partner  had  acted  with  culpable  negli- 


gence in  continuing  to  work  in  the  disputed  area 
after  notice  from  the  adjoining  proprietor,  and 
without  consulting  his  co-partners,  he  alone  was 
liable  for  the  damages.  Thomas  v.  Athertoji^  10 
Ch.  D.  185  ;  48  L.  J.,  Ch.  570 ;  40  L.  T,  77— 
C.A. 

Kegligence.] — If  one  member  of  a  partner- 
ship is  guilty  of  an  act  of  negligence,  which 
occasions  injury  to  a  servant,  in  the  course  of 
his  employment,  and  it  occurs  in  a  matter  with- 
in the  scope  of  the  common  undertaking  of  the 
partnership,  all  the  partners  will  be  liable  for 
the  injury  caused  to  the  servant.  Ashworth  v. 
Stanwix,  3  El.  &  El.  701 ;  30  L.  J.,  Q.  B.  183  ; 
7  Jur.,  N.  S.  467  ;  4  L.  T.  85. 

A.  and  S.  were  joint  owners  of  a  ship.  A. 
worked  the  ship,  defraying  all  the  expenses  and 
taking  the  entire  management  of  her,  and  he 
took  two-thirds  of  the  gross  earnings ;  S.  did 
nothing,  and  took  the  remaining  one-third  of  the 
gross  earnings  : — Held,  that  the  result  of  these 
facts  was,  that  A.  hired  the  share  of  S.  in  the 
ship,  and  that  he  was  not  the  partner  or  agent 
of  S.  so  as  to  render  S.  liable  in  an  action  for 
damages  caused  by  the  negligence  of  A.  Bur-- 
7iard  V.  Aaron,  31  L.  J.,  C.  P.  334. 


3.   DOBMANT  OB  SECBET   PABTNBBS. 

Extent  of  Liability.] — In  the  case  of  a  partner 
whose  name  does  not  appear  in  the  firm,  he  is 
liable  for  goods  furnished  only  during  the  time 
he  receives  a  share  of  the  profits,  unless  he  has 
been  known  to  be  a  partner  ;  in  which  case  he 
will  be  liable,  after  he  has  actually  ceased  to  be 
a  partner,  unless  he  has  gfiven  notice  of  his 
quitting  the  concern.  JEvans  v.  Druinmond,  4 
Esp.  89.  S.  -P.,  Ifeath  v.  Sansom,  1  N.  &  M. 
104  ;  4  B.  &  Ad.  172. 

A  creditor  is  entitled  to  sue  a  dormant  partner 
of  his  debtor  for  whatever  has  been  supplied  to 
the  firm  during  the  partnership,  though  unknown 
to  him  to  be  so  at  the  time  of  furnishing  the 
subject-matter  of  the  debt.  Robinson  v.  Wilkin* 
son,  3  Price,  538. 

Written  Agreements.] — A.,  B.  and  C,  being  in 
partnership  together  as  type-founders  (C.  as  a 
dormant  partner),  an  agreement  *  was  entered 
into  between  A.  and  B.  and  the  plaintiff,  by 
which,  after  reciting  that  the  plaintiff  had  been 
in  the  employment  of  A.  and  B.  as  foreman,  in 
carrying  on  the  trade  of  type-founders,  the 
plaintiff  agreed  with  A.  and  B.,  and  the  survivor 
of  them,  to  serve  them  and  the  survivor  of  them 
in  their  trade  for  the  term  of  seven  years,  and 
they  agreed  to  employ  him  as  their  foreman  for 
the  term  of  seven  years,  if  they  or  either  of  them 
should  so  long  live,  and  to  pay  him  three  guineas 
per  week ;  and  that  if  cither  party  should  not 
perform  the  agreement  on  their  resi)ective  parts, 
the  party  failing  or  making  default  should  pay 
to  the  other  5(X)Z.  by  way  of  specific  damages. 
At  the  time  the  agreement  was  entered  into,  it 
was  unknown  to  the  plaintiff  that  C.  was  a 
partner  in  the  business : — Held,  that  an  action 
was  maintainable  by  the  plaintiff  against  A.,  B. 
and  C,  for  a  breach  of  this  agreement,  although 
C.  neither  signed  it  nor  was  a  party  named  in  it. 
Beckham  y,  Drake,  9  M.  &  W.  79.  Affirmed, 
nom.  Brake  v.  Beckham  (in  error'),  11  M.  &  W, 
315  ;  12  L.  J.,  Ex.  486  ;  7  Jur.  204— Ex.  Ch. 


I 
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Bight  of  Action  on  Billi.] — ^A.  was  partner 
with  B.  in  one  mercantile  hoose,  and  with  C.  in 
another  ;  the  house  of  A.  and  B.  indorsed  a  bill 
to  the  house  of  A.  and  C,  after  which  B.,  acting 
for  the  Louse  of  A.  and  B.,  receiyed  securities  to 
a  large  amount  from  the  drawer  of  the  bill,  upon 
an  agreement  by  B.  that  the  bill  should  be 
taken  up  and  liquidated  by  B.*s  house,  and,  if 
not  paid  by  the  acceptors  when  due,  should  be 
returned  to  the  drawer  : — Held,  that  the  .securi- 
ties being  paid,  and  the  money  received  by  B.  in 
satisfaction  of  the  bill,  A.  was  bound  by  this  act 
of  his  partner  B.,  whether  in  fact  known  to  him 
or  not  at  the  time ;  and  therefore  that  he  could 
not,  in  conjunction  with  C,  his  partner  in  the 
other  house,  maintain  an  action  as  indorsees  and 
holders  of  the  bill  against  the  acceptors,  after 
such  satisfaction  received  through  the  medium 
of  and  by  agreement  with  B.,  in  discharge  of  the 
same.    Jacaud  v.  French^  12  East,  317. 

A.  employed  B.  to  manage  his  business,  and  to 
carry  it  on  in  the  name  of  B.  &  Co. ;  the  drawing 
and  accepting  bills  were  incidental  to  the  carrying 
on  of  such  a  business,  but  it  was  stipulated  be- 
tween them  that  B.  should  not  draw  or  accept 
bills.  B.  having  accepted  a  bill  in  the  name  of 
B.  k  Co.  : — Held,  that  A.  was  liable  on  the  bill 
in  the  hands  of  an  indorsee,  who  took  it  without 
any  knowledge  of  A.  and  B.  or  the  business. 
Edmundt  v.  Bu4hell,  1  L.  R.,  Q.  B.  97  j  36  L.  J., 
Q.  B.  20  ;  12  Jur.,  N.  S.  332. 


Hiflapplication  of  Funds.]— Where  A.,  B. 


and  C.  traded  under  the  firm  of  A.  and  B.  in  the 
cotton  business  (C.  not  being  known  to  the 
world  as  a  partner),  and  A.  and  B.  traded  as 
partners  alone  under  the  same  firm  as  grocers, 
and  a  bill  given  to  them  in  the  cotton  business, 
in  which  C.  was  interested,  was  indorsed  in  the 
common  firm  of  A.  and  B.,  by  A.  and  B.  only,  to 
provide  for  a  dishonoured  acceptance  in  the 
grocery  business,  but  such  an  indorsement  was 
unknown  to  C,  of  whom  the  indorsee  had  no 
knowledge  at  the  time: — Held,  that  C.  was 
liable  to  be  sued  by  him,  he  not  knowing  of 
the  misapplication  of  the  partnership  fund  at 
the  time.  Swan  v.  Steele^  7  East,  209  ;  3  Smith, 
199. 


Benefit  of  Partnen'  Aets.] — ^Whcre  the 


plaintiffs  had  dealt  for  a  long  time  with  two  part 
iiers,  not  knowing  that  they  had  a  third  partner 
during  part  of  the  time,  and  furnished  them 
with  goods,  and  received  payments  on  account 
generally;  and  previous  to  the  time  when  the 
•  secret  tri-partnership  was  dissolved,  goods  had 
been  furnished,  to  cover  which,  bills  had  been 
paid  to  the  plaintiffs  by  the  two  ostensible  part- 
ners, which  were  dishonoured  after  the  secret 
dissolution  of  the  tri-partnership,  and  then  other 
goods  were  furnished  as  before  ;  yet,  as  the  dis- 
honoured bills  were  afterwards  delivered  up  by 
the  plaintiffs,  upon  the  receipt  of  the  subsequent 
good  bills ;  which  latter  were  more  than  suffi- 
cient to  cover  the  debts  of  the  tri-partnership, 
though  not  to  cover  in  addition  the  goods  fur- 
nished after  the  dissolution  of  it  .-—Held,  that 
such  delivering  up  of  the  old  dishonoured  bills, 
upon  receipt  of  the  new  good  bills,  was  evidence 
of  a  particular  appropriation  of  such  new  bills  in 
.payment  and  discharge  of   the  old   debt;   of 
which  the  secret    third   partner   might   avail 
Jiimsclf  in  an  action  for  goods  sold  and  de- 
livered, brought  against  him  jointly  with  the 


other  two  partners.     Kewm4ireh  v.    Clay^  14 
East,  239. 

4.  On  Dissolution  of  Pabtnebship. 

KoUoe  of,  when  Keoeisary.] — If  partners  dis- 
solve their  partnership,  persons  who  deal  with 
either  without  notice  of  such  dissolution,  have  a 
right  of  action  against  both.  Fox  v.  Hanburyj 
Cowp.  449. 

— *—  Kode  of  *GiYing.] — ^Where  partners  dis- 
solve their  partnership,  it  is  incumbent  on  them 
to  publish  the  dissolution  in  the  Gazette,  or  they 
will  be  liable  to  an  action  at  the  suit  of  a  credi- 
tor, who  did  not  know  of  the  dissolution,  and 
delivered  goods  to  one,  thinking  he  was  dealing 
with  all.     GorJuim  v.  Thompson,^  Peake,  42. 

Where  partners  dissolve  their  partnership,  they 
should  send  notice  to  all  persons  who  have  trusted 
them  as  partners ;  a  notice  in  the  Cassette  is  not 
sufficient  to  dischai:ge  them  as  against  thoeeper- 
sons  who  have  not  seen  it.  Graham  v.  Mope, 
Peake,  154. 

Notice  of  the  dissolution  of  a  partnership  in 
the  Gazette  is  notice  to  all  strangers.  Wright 
v.  Pulham,  2  Chit.  121. 

A  notice  in  the  Gazette  of  the  dissolution  of  a 
partnership,  is  sufficient  notice  to  the  worlc^  at 
least  as  against  those  who  have  had  no  previous 
dealings  with  the  firm,  so  that  they  cannot  sue 
both  parties  on  a  security  given  by  one  in  the 
name  of  both,  after  notice  in  the  Gazette,  in  the 
partnership  name,  of  the  dissolution.  Godfrey 
V.  Tvrnhull,  1  Esp.  371. 

A  dissolution  of  a  general  partnership  need  not 
be  published  or  communicated,  to  exempt  a  re- 
tiring dormant  partner  from  liability  to  subse- 
quent engagements,  as  the  making  of  a  promis- 
sory note  in  the  name  of  the  ex-firm.  Heath  y. 
Sansom,  1  N.  &  M.  104  ;  4  B.  &  Ad.  172  ;  S.  P., 
Ikans  V.  Drunimond,  4  Esp.  89. 

Proof  o£] — ^To  prove  the  dissolution  of  a  part- 
nership, the  copy  of  the  advertisement  Inserted 
in  the  Gazett^i,  by  which  the  parties  agreed  to 
dissolve  the  partnership,  is  not  evidence  unless 
it  is  stamped ;  for  it  is  offered  in  evidence  as  an 
agreement,  and  so  should  have  an  agreement 
stamp.    May  v.  Smithy  I  Esp.  283. 

Proof  of  the  insertion  of  a  notice  of  dissolu- 
tion of  partnership,  although  but  once,  in  a 
newspaper  taken  in  by  the  party  sought  to  be 
affected  by  the  notice,  and  left  at  his  house  in 
the  usual  course,  is  evidence  to  be  left  to  a  jury, 
without  direct  proof  that  the  paper  ever  reached 
the  party  ;  but  the  usual  and  prudent  course  in 
such  cases  is  to  give  such  notice  by  a  circular 
letter.    Jenkins  v.  Blizardy  1  Stark.  418. 

The  fact  that  the  dissolution  of  a  partnership 
was  advertized  in  a  newspaper  may  be  given  in 
evidence,  although  it  cannot  be  proved  that  the 
other  party  saw  that  paper.  So,  evidence  niay 
be  given  that  it  was  the  usage  of  a  firm  to  send 
circulars  to  their  customers,  on  any  change  of 
partners ;  but  an  entry  by  a  deceased  clerk  in 
India,  written  under  a  copy  of  a  circular,  '*  Capt. 
H.,  original  per  Asia,"  is  no  evidence  that  Captain 
H.  received  the  letter,  or  that  the  original  was 
sent  by  the  ship  Asia.  Hart  v.  Alexander,  2  M. 
&  W.  484  ;  M.  &  H.  63  ;  7  C.  &  P.  746. 

A.  knows  that  an  intention  between  B.  and  C. 
to  dissolve  partnership  is  in  the  course  of  execu- 
tion ;  if  A.  afterwards  insists  upon  the  continn- 
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ance  of  the  partnership,  it  lies  upon  him  to  shew 
that  the  intention  has  been  abandoned.  Pater- 
son  y.  ZaeKariah,  1  Stark.  71. 

Notice  by  a  co-partner,  that  the  partnership 
has  been  dissolved,  is  evidence  against  him,  that 
it  has  been  dissolved  by  competent  means,  and 
therefore  is  evidence  of  a  dissolution  by  deed,  if 
a  deed  is  essential  to  such  dissolution.  Doe  d. 
WaUhman  v.  Miles,  I  Stark.  181 ;  4  Camp.  373. 

Yaliditj  of.]— A  partnership  firm  of  W.  and 
O.  being  in  insolvent  circumstances,  a  deed  of 
dissolution  was  executed,  whereby  G.  assigned 
to  W.  all  his  interest  in  the  partnership  assets, 
and  W.  covenanted  to  pay  the  partnership  debts 
and  indeninif y  G.  from  the  liabilities  of  the  part- 
nership. Fourteen  days  afterwards  W.  and  G. 
were  adjudicated  bankrupts: — Held,  that  the 
deed  of  dissolution  was  fraudulent  and  void  as 
against  the  joint  creditors,  and  that  the  whole 
of  the  partnership  property  as  it  existed  at  the 
date  of  the  deed  continued  to  be  joint  property. 
Mayou,  Ex  paHe,  34  L.  J.,  Bk.  25  ;  11  Jur.,  N.  S. 
433  ;  12  L.  T.  264  ;  13  W.  R.  629. 

Bight  to  Bind  Partners.] — After  a  partner- 
ship has  been  dissolved,  one  of  two  partners  has 
not  power  to  bind  the  other  in  an  action  brought 
against  both  jointly,  by  giving  a  cognovit  to  pay 
the  debt  and  costs  as  between  attorney  and 
client ;  and  the  cognovit  having  been  given 
without  the  knowledge  or  assent  of  the  co-defen- 
dant, the  court  set  aside  a  judgment  and  execu- 
tion which  had  been  entered  up  and  sued  out 
thereon.  Rathhone  v.  Drakeford,  4  M.  &  P.  57 : 
6  Bing.  375. 

Liability  for  Debts  generally.]— A.,  B.,  and 
O.  ordered  goods  from  abroad,  and  Xhen  dissolved 
partnership,  and  made  over  their  property  to 
trustees  for  their  creditors,  leaving  A.  and  B. 
as  agents,  to  settle  the  affairs  of  the  firm.  The 
goods  arrived,  and  were  delivered  to  A.  and  B. 
In  an  action  against  A.,  B.,  and  C,  for  the 
freight : — Held,  that  C.  was  not  liable.  Pit^er 
v.  Wilks,  1  Marsh.  248  ;  5  Taunt.  612. 

Goods  were  consigned  to  two  for  sale  by  com- 
mission ;  upon  a  dissolution  of  partnership,  the 
commission  to  sell  was  assumed  by  one  : — Held, 
that  he,  having  sold,  was  rightly  sued  for  money 
had  and  received,  which  action  could  not  have 
been  maintained  against  both,  although  an  action 
for  not  accounting  would  have  lain  against  both. 
W'elU  V.  ItoM,  7  Taunt.  403. 

A.  and  B.,  on  the  26th  of  August,  1809,  agreed 
to  dissolve  partnership,  as  from  the  1st  of  January, 
1810,  and  that  neitner  of  them  should,  after 
signing  the  deed  of  dissolution,  make  any  pur- 
chase to  bind  the  other;  but  that  every  such 
purchase 'should  be  on  his  own  private  account. 
On  the  27th  of  October,  1810,  A.  assigned  his 
property  to  his  creditors,  who  covenant^  not  to 
fiue  him ;  and  that  if  they  did,  the  deed  of 
assignment  should  be  a  release  to  him ;  which 
deed  was  signed  by  B.  A.,  after  signing  the 
deed  of  dissolution,  having  contracted  debts  in 
the  name  of  the  firm,  B.  paid  them: — Held, 
first,  that  B.  was  liable  for  those  debts,  the 
covenant  not  to  sue  A.  not  operating  as  a  re- 
lease to  B. ;  secondly,  that  supposing  it  had,  the 
creditors  would  have  had  an  equitable  claim  on 
B.,  which  would  have  justified  his  paying  the 
money ;  and,  therefore,  that  B.  was  entitled  to 


recover  it  from  A.  as  money  paid  to  his  use. 
Button  V.  Eyre,  1  Marsh.  603  ;  6  Taunt  289. 

Where  a  party  is  sued  on  a  liability  as  partner, 
and  he  is  shewn  to  have  been  once  a  partner,  then, 
even  although  it  appears  that  the  partnership  has 
been  dissolved,  and  if  there  has  been  no  notice  of 
the  dissolution,  any  evidence  that  he  has  continued 
to  give  orders  and  bills  in  the  name  of  the  firm, 
and  to  act  as  if  he  were  a  partner  with  the  same 
person,  though  in  a  different  business,  and  not- 
withstanding that  it  is  proved  that  he  was  in 
fact  only  a  paid  servant,  will  be  sufficient  to 
render  him  liable  for  goods  ordered  by  him  in 
the  name  of  the  supposed  firm.  Mulford  y. 
GHffin,  1  F.  k  F.  145. 

Promiiiory  Botes  and  Bills.] — A  party  is 
liable  on  a  promissory  note  made  in  the  name 
of  the  firm  in  which  he  had  been  a  partner, 
though  it  was  drawn  after  the  dissolution  of  the 
partnership,  he  having  suffered  his  name  to  con- 
tinue in  the  firm,  and  although  the  plaintiff 
knew  that  fact  at  the  time  he  took  the  note. 
Brown  v.  Leonard,  2  Chit.  120. 

But  a  bill  drawn  and  accepted  after  the  dis- 
solution of  a  partnership,  though  dated  before, 
does  not  bind  the  other  partners.  Wright  v. 
Ptt/Aam,  2  Chit.  121. 

In  an  action  against  two,  subsequently  to  the 
dissolution  of  a  partnership  which  had  existed 
between  them,  on  a  bill  of  exchange  drawn  by 
one  of  them,  in  the  name  of  himself  and  his 
partner,  and  dated  prior  to  the  dissolution: — 
Held,  that,  in  absence  of  evidence  to  the  con- 
trary, the  bill  must  be  taken  as  having  been 
drawn  on  the  day  it  bore  date,  and  that  both 
were  liable.  Anderson  v.  Weston,  6  Bing.  N.  C. 
296  ;  8  Scott,  583  ;  4  Jur.  105. 

After  the  dissolution  of  a  partnership  between 
A.  and  B.,  and  the  advertisement  of  it  in  the 
Gazette,  A.  accepted  a  bill,  bearing  date  pre- 
viously to  the  dissolution,  for  the  accommodation 
of  a  third  person,  who  indorsed  it  for  value  : — 
Held,  that  another  partner,  who  permitted  his 
name  to  remain  over  the  place  of  business  as  a 
member  of  the  firm,  after  the  dissolution,  notice 
and  indorsement,  was  liable  as  a  partner  to  a 
bon&  fide  holder.    Williams  v.  Keats,  2  Stark.  290. 

But  if,  after  a  dissolution  of  a  partnership,  and 
notice  of  it  published  in  the  Gazette  and  sent 
round  to  the  customers  of  the  house,  one  of  the 
partners  carries  on  the  business  under  the  old 
firm,  and  draws  and  accepts  bills  in  that  firm,  the 
other  partners  are  not  bound  to  apply  for  an  in- 
junction against  his  doing  so,  and  are  not  liable 
upon  such  bills  to  a  person  ignorant  of  the  disso- 
lution of  partnership.  Xewsome  v.  Colts,  2  Camp. 
617.     See  Booth  v.  Quin,  7  Price,  193,  n. 

Notwithstanding  a  dissolution  of  partnership, 
one  partner  has  authority  to  indorse,  in  the  name 
of  the  partnership,  bills  drawn  by  the  firm  and 
accepted  before  the  dissolution,  and  the  partner- 
ship will  be  liable  to  a  bon&  fide  indorsee  on  such 
an  indorsement,  though  he  had  notice  of  the  dis- 
solution. Lewis  V.  Beilly,  4  P.  &  D.  629  ;  1  Q. 
B.  349  ;  5  Jur.  98. 

A  new  firm  has  not  authority  to  bind  an  old 
firm  without  the  authority  of  the  retiring  mem- 
bers, by  acceptances  in  its  name  for  the  debts  of 
the  old  firm  ;  but  when  such  an  acceptance  has 
been  given  in  renewal  of  a  bill  given  by  the  old 
firm,  the  liability  of  the  retiring  members  on  the 
old  bill  remains.  Speneeley  v.  Greenwood,  1  F. 
iL  F.  297. 
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On  the  dissolution  of  a  partnership  between  A., 

B.  and  C,  a  power  given  to  A.  to  receive  all 
debts  owing  to,  and  pay  those  owing  from,  the 
late  partnership,  does  not  authorize  him  to  in- 
dorse a  bill  of  exchange  in  the  name  of  the  part- 
nership, though  drawn  by  him  in  that  name,  and 
accepted  by  a  debtor  of  the  partnership  after  the 
dissolution,  so  that  the  indcgrsee  cannot  maintain 
an  action  on  the  bill  against  A.,  B.  and  C.  as 
partners.  Kilgour  v.  Finlyson^  1  H.  Bl.  165 ; 
5.  P.,  Abel  v.  Sutton,  3  Esp.  108. 

A.f  B.  and  C.  carried  on  trade  in  partnership, 
and  A.  was  also  partner  with  D.  A.,  being  in- 
debted to  the  firm  of  A.,  B.  and  G.  before  the  dis- 
solution of  that  partnership,  unknown  to  D.  in- 
dorsed a  bill  in  dischai^  of  the  private  debt  due 
from  A.  to  A.,  B.  and  C,  and  immediately  after- 
wards indorsed  the  same  bill  to  a  ci'editor  of  the 
•firm  of  A.,  B.  and  C.  The  partnership  of  A.,  B. 
and  C.  having  been  dissolved : — Held,  that  A. 
and  D.  could  not  maintain  trover  against  B.  and 

C.  for  the  bill ;  nor  an  action  for  the  money  paid 
by  A.  out  of  the  funds  of  A.  and  D.  to  A.,  B.  and 
0.  in  discharge  of  his  private  debt.  A.  and  D. 
afterwards  having  become  bankrupt : — Held,  that 
their  assignees  could  not  maintain  such  actions. 
Jonei  V.  Yatet,  4  M.  &  R.  613  ;  9  B.  &  C.  532.      . 

On  borrowing  300/.  from  a  mercantile  firm,  a 
promissory  note,  payable  on  demand  for  the 
amount,  was  given  by  the  borrower.  The  part- 
nership  was  subsequently  dissolved,  and  a  notice 
was  given  in  the  Gazette  that  the  partnership 
debts  were  to  be  paid  to  a  new  firm.  The  note 
was  afterwards  indorsed  for  a  valuable  considera- 
tion by  the  old  firm  to  one  of  the  original  partners; 
subsequently  to  the  indorsement,  the  maker  of 
the  note  gave  a  bill  for  300/.  (aften^-^ards  paid 
with  interest)  to  the  new  firm  to  which  the  notice 
directed  the  debts  to  be  paid  : — Held,  that  the 
notice  did  not  give  any  authority  to  the  new  firm 
to  receive  the  amount  of  the  note,  which  had  at 
the  time  of  payment  ceased  to  be  a  partnership 
debt.    Adaint  v.  JSurgley,  1  Gale,  434. 


Misappropriation  of  Fnnds.]  —  One  of  two 
partners  applied  trust  money  in  the  trade  with 
the  privity  of  the  other  partner ;  afterwards 
they  separated,  and  the  partnership  effects  were 
assigned  over  to  the  first,  who  took  on  him  the 
debts  ;  this  was  held  to  be  no  payment  in  dis- 
charge of  the  other  partner,  but  both  were  liable 
to  make  good  the  trust  money.  Smith  v.  Jameton, 
5  T.  R.  601 ;  Peake,  213. 

Speoial  Agreements  to  pay  Debts  of  Firm.] — 
A  count  stated  that  the  d^endant  and  L.,  co- 
partners, by  deed  jointly  and  severally  granted, 
sold,  assigned,  and  transferred  to  the  plaintiff  all 
the  co-partnership  stock,  debts,  sums  of  money, 
and  all  other  the  personal  estate  and  effects  of 
the  defendant  and  L.  as  such  co-partners.  That 
at  the  time  of  executing  the  deed,  the  defendant 
was  indebted  to  the  co-partnership  in  240/. 
Breach,  non-payment  to  the  plaintiff  of  that 
sum  : — Held,  that  there  was  no  implied  covenant 
on  the  part  of  the  defendant  or  L.  to  pay  to  the 
plaintiff  a  debt  due  from  either  to  the  co-partner- 
ship. Aulton  V.  Atkins,  18  0.  B.  249  ;  25  L.  J., 
C.  P.  229  ;  2  Jur.,  N.  S.  812. 

A  second  count  stated  that,  at  the  time  of  exe- 
cuting the  deed,  the  defendant  had  in  his  posses- 
sion a  bill  of  exchange  for  120/.,  payable  to  his 
order,  the  property  of  the  defendant  and  L.  as 
such  co-partners.    Breach,  that  he  made  default 


in  transferring  the  bill  to  the  plaintiff,  and  after 
executing  the  deed,  incapacitated  himself  from  so 
doing : — Held,  that  there  was  an  implied  covenant 
on  the  part  of  the  d^endant  not  to  do  anything 
in  derogation  of  his  deed,  and  that  he  had  acted 
in  derogation  of  his  deed  by  incapacitating  him- 
self from  transferring  the  bill  to  the  plaintiflL 
lb. 

Where,  on  the  dissolution  of  a  partnership,  it 
was  agreed  between  two  partners,  tnat  one  should 
take  upon  himself  to  discharge  a  debt  due  to  a 
creditor,  who  was  informed  of  it,  and  expressly 
agreed  to  exonerate  the  other  partner  from  all 
responsibility  : — Held,  that  this  arrangement  did 
not  constitute  any  defence  to  an  action  brought 
by  the  creditor  af2:ainst  both  partners,  the  debt 
not  being  satisfied  by  the  one,  nor  any  new 
security  having  been  given.  Lodge  v.  Dicai,  3 
B.  &  A.  611. 

Where  A^  was  indebted  to  B.  &  Go.  for  goods 
sold,  and,  upon  being  released  from  his  liability, 
assigned  to  them  a  debt  which  was  due  to  him 
from  0.  &  Go. ;  and  notice  of  the  assignment  was 
given  to  a  partner  in  the  house  of  the  latter,  who 
verbally  promised  in  the  name  of  the  firm,  to  pay 
the  debt  to  B.  &  Go.  out  of  the  partnership  funds  : 
— Held,  in  an  action  brought  by  B.  &  Go.  against 
G.  k.  Go.,  that  the  promise  by  such  partner  was 
sufficient  to  bind  all,  although,  as  to  some  of  the 
members,  the  partnership  had  been  dissolved 
before  the  promise  was  given.  L<icy  v.  M*yeale, 
4  D.  &  R.  7. 


Statute  of  Limitations.] — After  a  dissolu- 


tion of  partnership,  by  which  the  continuing 
partner  covenanted  to  pay  the  debts  and  to  pay 
the  retiring  partner  a  sum  equal  to  half  the  next 
half-year's  profits  : — Held,  that  non-payment  of 
a  debt  by  the  continuing  partner  during  the  half- 
year  could  not  be  set  up  against  the  retiring 
partner  as  an  answer  to  the  Statute  of  Limita- 
tions. Watton  V.  Woodman,  20  L.  R.,  Eq.  721  ; 
46  L.  J.,  Gh.  57  ;  24  W.  R.  47. 

Held,  also,  that  though  the  debt  was  from 
solicitors  to  a  client  in  respect  of  money  received, 
there  was  no  express  trust  to  exclude  the  opera- 
tion of  the  statute.    lb. 


Disoliarge  of  Liability.] — Where  one  of 

three  partners,  after  a  dissolution  of  partnership, 
undertook  by  deed  to  pay  a  particular  partner- 
ship debt  on  two  bills  of  exchange,  and  that  was 
communicated  to  the  holder,  who  consented  to 
take  the  separate  notes  of  the  one  partner  for  the 
amount,  strictly  reserving  his  right  against  all 
three,  and  retained  possession  of  the  original 
bills : — Held,  that  the  separate  notes  having 
proved  unproductive,  he  might  still  resort  to  his 
remedy  against  the  other  partners,  and  that  the 
taking,  under  these  circumstances,  the  separate 
notes,  and  even  afterwards  renewing  them  several 
times  successively,  did  not  amount  to  satisfaction 
of  the  joint  debt.  Bedford  v.  Deakin,  2  B.  &  A, 
210  ;  2  Stark,  178. 

F.  sold  goods  to  H.,  S.  and  P.,  who  were  part* 
ners  in  trade,  and  received  a  bill  of  exchange  for 
the  amount,  payable  to  his  own  order,  draiii'n  by 
S.  and  P.  upon  H.,  which  was  not  accepted.  H.^ 
S.  and  P.  dissolved  partnership  besEoro  the  bill 
became  due,  and  at  the  time  of  the  dissolution 
had  sufficient  assets  to  pay  all  partnership  debts ; 
S.  and  P.  then  entered  into  a  fresh  partnership 
with  two  other  persons,  and  carried  on  trade  at 
Newfoundland,  where  the  old  firm  had  an  estab* 
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lishment,  and  were  there  possessed  of  consider- 
able property,  which  was  sold  to  the  new  firm. 
¥,f  the  holder  of  the  bill,  delivered  it  to  P.,  to 
procure  payment  of  it  out  of  the  assets  of  the  old 
firm  at  Newfoundland ;  and  P.,  in  •  the  adjust- 
ment of  the  partnership  accounts  with  H.,  ex- 
pressly debitea  the  latter  with  the  amount  of  the 
bill,  as  having  been  paid  out  of  the  funds  of  the 
old  firm  ;  but  the  bill,  which  was  never  cancelled, 
was  returned  again  to  F.,  who  sued  H.,  S.  and  P. 
upon  it.  S.  and  P.,  who  had  in  the  meantime 
become  bankrupts,  suffered  judgment  by  default : 
— Held,  that  F.  had  not  so  dealt  with  his  debt  as 
to  discharge  the  liability  of  H.  Feathentone  v. 
HutU,  2  D.  &  R.  233  ;  1  B.  &  C.  113. 

Where,  on  dissolution  of  a  partnership,  two  of 
the  partners  agree,  in  consideration  of  a  sum  of 
money  secured  by  the  bond  of  a  third  partner,  to 
pay  all  the  debts,  and  to  release  him  from  all 
liability  as  to  the  joint  concern,  the  third  partner 
becomes,  as  between  the  other  two  partners  and 
himself,  a  surety  only  in  respect  of  those  debts. 
Bodgert  v.  Maw,  4  D.  &  L.  66  ;  15  M.  &  W.  444  ; 
16  L.  J.,  Bx.  137. 


Creditor's  Consent.] — In  the  course   of 


trade,  bills  drawn  by  a  firm  against  consignments 
and  duly  accepted,  were  renewed  from  time  to 
time  to  prevent  the  acceptors  from  being  under 
cash  advances.  The  firm  being  dissolved,  and  one 
of  the  partners,  to  the  knowledge  of  the  acceptors, 
continuing  the  business  and  taking  over  the 
stock  and  liabilities,  bills  running  at  the  date  of 
the  dissolution  were  renewed  by  means  of  bills 
drawn  in  the  sole  name  of  the  partner  continuing 
the  business,  and  were  duly  accepted  : — Held, 
that  the  other  partner  was  not  thereby  discharged 
from  his  original  liability  to  the  acceptors  for 
any  deficiency  in  the  produce  of  the  consign- 
ments to  meet  the  bills,  joint  debtors  not  being 
able  without  the  express  concurrence  of  the 
creditor  to  assume  the  character  of  principal  and 
surety  as  against  him,  and  the  doctrine  of  giving 
time  not  being  applicable  to  the  case  of  two 
principal  debtors.  Swire  v.  Redman,  1  Q.  B.  D. 
536  ;  36  L.  T.  470  ;  24  W.  R.  1069. 

A  person  depositing  money  with  bankers,  and 
taking  their  accountable  receipts,  does  not,  by 
continuing  to  leave  his  money  in  the  bank  after 
a  dissolution  of  the  original  firm,  and  a  constitu- 
tion of  a  new  one,  which  consists  of  some  of  the 
members  of  the  old  bank  and  of  other  persons, 
discharge  the  former  partners  who  have  gone  out, 
although  he  receives  interest  regularly  from  the 
new  firm,  gives  them  no  notice,  and  continues  to 
transact  business  with  them  in  the  common 
course,  and  that  for  a  period  of  four  years,  and 
until  they  become  insolvent.  Oiyngk  v.  Divvies, 
4  Price,  200. 

It  is  questionable  whether  a  dissolution  of 
partnership  is,  per  se,  a  breach  of  a  contract  by 
the  firm  to  employ  a  person  in  their  service, 
though  a  dismissal  by  a  partner  remaining  would 
be  so ;  but  even  assuming  that  the  dissolution 
would  be  a  breach,  yet  if  the  person  they  have 
retained  accepts  upon  the  dissolution  an  agree- 
ment with  a  new  firm,  comprising  members  of 
the  old  partnership,  and  also  new  partners,  that 
will  be  evidence  to  support  a  plea  of  exoneration 
in  an  action  against  the  memoers  of  the  old  firm 
on  the  original  agreement,  even  apart  from  any 
express  agreement  to  cancel  it,  because  there 
cannot  be  two  co-existent  agreements  by  the  same 
person  to   serve  different  firms,   composed  of 


different  parties,  and  the  second  agreement 
is  thus  an  implied  surrender  of  the  first.  Ifobson 
V.  Cowley,  27  L.  J.,  Ex.  205. 

Blended  Aeeonnts — Spooifle  Appropriation.] — 
When  a  partnership  has  been  dissolved  and  one 
or  more  of  the  partners  continue  the  business, 
and  a  creditor  of  the  firm  continues  the  credit^ 
and  blends  together  his  accounts  with  the  old 
firm  and  the  new,  payments  made  by  the  new 
firm  on  account  must  be  applied  in  the  first 
instance  to  the  satisfaction  of  the  debt  of  the  old 
firm.  Hooper  v.  Xeay,  1  Q.  B.  D.  178  ;  34  L.  T. 
674  ;  24  W.  R.  485. 

This  rule  holds  good  not  only  with  respect  to 
payments  actually  entered  in  the  blended  account^ 
but  also  with  respect  to  any  sum  of  money  paid 
without  specific  appropriation  after  the  blended 
account  has  been  sent  in.    lb. 

The  plaintiffs  supplied  goods  to  E.  &  D.,  wha 
were  in  partnership,  and  they  gave  the  plaintiffs- 
their  acceptance  for  132/.,  the  amount.  Before 
the  bill  was  due  K.  &  D.  dissolved  partnership,, 
and  gave  notice  to  the  plaintiffs,  with  the  intima- 
tion that  K.  wouI,d  carry  on  the  business,  and 
would  receive  and  pay  the  accounts  due  to  and 
from  the  old  firm.  The  plaintiffs  continued  to 
supply  K.  with  goods,  and  he  gave  them  his- 
acceptance  for  the  amount,  and  also  paid  them 
several  sums  on  account,  but  without  any  specific- 
appropriation.  After  some  months  the  plaintiffs- 
sent  m  their  account  jto  K.,  beginning  on  the 
debit  side  with  the  acceptance  for  132/.,  and, 
after  giving  him  credit  for  the  sums  paid,  shewing 
a  balance  against  E.  of  92/.  After  this  E.  paid 
the  plaintiffs  two  other  sums,  which,  with  the 
sums  already  paid,  amounted  to  more  than  132/. 
The  plaintiffs  having  sued  E.  &  D.  on  their 
acceptance  for  132/.,  D.  pleaded  payment  : — 
Held,  that,  the  plaintiffs  having  sent  in  the 
statement  to  E.  treating  the  whole  as  one  account, 
the  subsequent  payments  must  be  appropriated  to* 
the  earlier  items  of  the  account ;  and  consequently 
that  the  plea  was  proved.    lb. 

Where  C.  kept  a  general  account  with  A.  as  his 
banker  and  army  agent,  and  B.  became  a  partner 
with  A.  for  a  limit^  period,  and  retired  on  its 
expiration,  without  the  knowledge  of  C,  and  A., 
afterwards  became  bankrupt,  until  which  period 
the  account  continued  between  C.  and  A. : — 
Held,  that  payments  made  by  the  latter  to  C. 
after  the  expiration  of  the  partnership,  not 
having  been  appropriated  by  him  at  the  tunc  to 
any  particular  debt,  B.  might  consider  such 
payments  as  being  made  in  reduction  of  the 
balance  due  at  the  expiration  of  the  partnership ;. 
and  that  he  was  not  accountable  to  C.  for  any 
sum  received  by  A.  on  account  of  the  latter^ 
subsequently  to  such  expiration.  Broolte  v.. 
Enderby,  4  Moore,  501  ;  2  B.  &  B.  70.  And  see 
Botanquet  v.  Wray,  6  Taunt.  597 ;  2  Marsh,. 
319. 

See  alto  PAYMENT. 


5.  On  Change  of  Pabtnebship. 

Admission  of  Kew  Partners.] — Two  (of  three> 
partners,  who  had  contracted  a  debt  prior  to  the 
admission  of  the  third  partner  into  the  firm, 
cannot  bind  him,  without  his  assent,  by  accepting 
a  bill  drawn  by  the  creditor  upon  the  finn  in 
their  joint  aiames ;  but  such  security  is  fraudulent 
and  void  as  against  the  third  partner,  and  cannot 
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be  recovered  in  an  action  against  the  three, 
wherein  one  onljof  the  original  partners  pleaded 
to  the  action.    Shirreff  v.  Wilfu,  1  East,  48. 

Where  a  banking  firm  makes  payments  pro- 
fessedly on  behalf  of  a  customer  (who  has  a 
banking  account  with  the  firm),  but  without  his 
authority,  and  the  sum  so  paid  is  entered  to  his 
debit  in  the  books  of  the  firm,  and  the  firm  after- 
wards admits  new  partners,  the  new  firm  is  not 
liable  to  the  customer  for  such  payments,  unless 
there  is  an  agreement  between  the  two  firms  and 
the  customer  that  the  new  firm  shall  take  upon 
themselves  the  actual  liabilities  of  the  old  firm. 
Crauford  v.  Cox,  6  Bx.  287. 

Liability  for  Old  Debts — ^STidence.]— A  firm 
was  newly  constituted,  but  no  alteration  was 
made  in  the  mode  of  carrying  on  the  business  ; 
the  accounts  were  continued  in  the  old  books  as 
if  no  change  had  taken  place  ;  and  the  existing 
liabilities  were  discharged  or  diminished  either 
from  the  assets  of  the  old  firm,  or  from  the  funds 
of  the  new  firm  indiscriminately  : — Held,  that 
this  was  cogent  evidence  that  the  new  firm  had 
assumed  the  liability  to  pay  the  debts  of  the  old 
firm.  Bank  of  Avstrdtasia  v.  Flower,  1  L.  R., 
P.  C.  27  ;  35  L.  J.,  P.  C.  13  ;  12  Jur.,  N.  S.  345  ; 
14  L.  T.  144  ;  14  W.  R.  377. 

Where  creditors  of  the  old  firm  know  that  the 
new  firm  has  arranged  to  assume  the  debts  of  the 
old  firm,  and  go  on  dealing  and  receive  payment 
of  part  of  the  debts  out  of  the  blended  assets  of 
the  old  and  new  firms,*  such  creditors  thereby 
discharge  the  old  firm,  and  accept  the  new  firm 
as  their  debtor.    lb. 

Mere  knowledge  by  a  creditor  of  the  dissolution 
of  partnership  will  not  release  the  old  partners 
from  their  liability  to  him,  though  he  continues 
his  account  with  the  new  firm,  unless  he  appears 
expressly  or  by  some  act  to  have  accepted  the 
substituted  credit  of  the  new  partnership  instead 
of  the  retiring  partners.  Kirtoan  v.  itirwan,  4 
Tyr.  491  ;  2  C.  &  M.  617.  Bee  Hart  v.  Alexander, 
2  M.  &  W.  484. 

A  clerk  in  a  house  lent  money  to  the  partnership 
composing  it ;  two  of  them  signed  the  acknow- 
ledgment for  it,  agreeing  to  pay  5^.  per  cent, 
interest  Various  changes  took  place  in  the  house, 
in  the  course  of  which  one  of  the  parties  who 
signed  the  acknowledgment  retired  from  it.  The 
interest  was  paid  from  time  to  time  by  the  different 
firms,  till  the  last  became  bankrupt.  The  clerk 
continued  to  serve  all  the  different  firms,  and  was 
cognizant  of  the  different  changes : — Held,  that 
he  might,  notwithstanding,  recover  the  money  he 
had  advanced  from  the  two  persons  who  signed 
the  acknowledgment.  Blew  v.  Wyatt,  5  C.  &  P. 
397. 

A.  gave  his  bankers,  as  a  security  for  advances, 
a  note,  by  which  he  and  B.  jointly  and  severally 
promised  to  pay  on  demand  to  the  bankers  or  order 
30C)/.  with  interest.  The  bankers  credited  A.  with 
the  amount  of  the  note,  and  debit^  him  yearly 
with  interest.  Upon  a  change  in  the  firm  of  the 
bankers,  the  note,  unindorsed,  was,  with  A.'s 
account,  transferred  to  the  new  firm.  At  one 
time.  A.  had  a  balance  in  the  bankers*  hands 
exceeding  the  amount  of  the  note.  A.  paid 
interest  on  the  note  yearly  as  well  to  the  new  as 
to  the  old  firm  .-—Held,  first,  that  the  note,  being 
Xk  continuing  security,  might  be  inforced,  not- 
withstanding the  change  in  the  banking  firm  ; 
secondly,  that  the  note  not  having  been  indorsed, 
±he  original  payees  (or  the  survivors  of  them) 


were  the  proper  persons  to  sue  upon  it ;  and, 
thirdly,  that  the  note  was  not  dischaiged  by  A.'s 
having  at  one  time  in  the  bankers*  hands  a 
balance  exceeding  its  amount.  Petue  v.  Hirgt, 
5  M.  &  R.  88  ;  10  B.  &  C.  122. 

A.  and  B.  being  partners,  A.  retired,  and  B. 
continued  the  business,  having  the  partnership 
effects  :  C,  a  creditor,  being  told  by  B.  that  he 
must  look  for  payment  to  him  aloiie,  drew  a  bill 
of  exchange  on  B.  for  his  debt ;  the  bill  was  dis- 
honoured, and  C.  gave  B.  time  to  pay  :  these  facts 
raise  a  question  for  the  jaiy,  whether  it  was  not 
an  agreement  between  B.  and  C.  that  C.  should 
accept  B.  as  his  sole  debtor,  and  should  take  the 
bill  of  exchange  from  him  alone  by  way  of  satis- 
faction for  the  debt  due  from  both.  Thompson  v. 
Pereival,  3  N.  &  M.  167  ;  5  B.&  Ad.  926. 

Such  an  agreement,  followed  by  the  receipt  of 
the  bill  from  B.,  would  be  a  good  defence  by  way 
of  accord  and  satisfaction,  in  an  action  by  0. 
against  A.  and  B.  jointly.    lb, 

Aeeeptance  of  New  Firm.] — B.  deposited  llOZ. 
with  Messrs.  H.  B.  L.,  C.  F.,  E.  L.  and  C.  S.  F., 
bankers,  upon  a  deposit-note  payable  twenty  days 
after  sight.  In  June,  1833,  H.  B.  L.  died,  having 
devised  his  real  and  personal  estates  to  trustees, 
one  of  whom  was  his  son,  upon  trust  to  nuse 
money  to  pay  his  debts,  and  subject  thereto  upon 
trust  for  his  son,  whom  he  appointed  sole 
executor.  The  son  was  admitted  a  partner  in  the 
bank.  In  1835  £.  L.  died,  and  in  1843  C.  F.  died. 
C.  S.  F.  and  the  son  continued  the  business,  but 
became  bankrupts  in  1847.  B.,  from  the  death 
of  H.  B.  L.,  received  interest  at  the  bank  upon 
his  deposit-note  until  the  bankruptcy,  when  he 
proved  his  debt  against  the  bankrupt's  estate, 
and  on  a  bill  filed  to  make  the  real  and  personal 
estate  of  H.  B.  L.  liable  to  the  payment  of  the 
110/.  : — Held,  that  the  interest  was  not  paid  by 
the  continuing  partners  as  agents  of  H.  B.  L., 
that  no  agency  could  be  implied,  that  the  interest 
was  paid  on  account  of  the  firm,  that  all  claim 
against  the  real  and  personal  estate  was  barred 
by  the  statute  in  six  years,  that  B.  had  accepted 
the  surviving  partners  as  his  debtors,  and  the 
devise  made  by  H.  B.  L.  for  payment  of  debts 
was  satisfied.  Brovm  v.  Gordon,  16  Beav.  302  ; 
22  L.  J.,  Ch.  66. 

Although  slight  evidence  is  sufficient  in  the 
case  of  ordinary  firms  to  shew  that  a  creditor 
who  continues  his  dealings  with  incoming 
partners  accepts  the  new  firm  as  his  debtors 
instead  of  the  old  firm,  yet  strict  proof  will  be 
required  before  it  is  held  that  a  creditor  of  a 
company,  under  a  special  contract,  has  accepted 
the  liability  of  another  company  with  which  the 
first  is  amalgamated.  Family  Endowment  Society, 
In  re,  6  L.  R.,  Ch.  118  ;  39  L.  J.,  Ch.  306  ;  21  L. 
T.  775. 

KoUoo  of.  ] — ^A  change  of  partners  in  a  banking- 
house  is  sufficiently  notified  to  the  customeis  oi. 
the  house  by  a  change  in  the  printed  cheques. 
Barfoot  v.  Qoodall,  3  Camp.  147. 

6.  On  Retirement  of  Paetnek. 

Continnanoe  of  Partnership.] — Money  l<mt  to 
a  trader  by  a  partner  who  retires  from  business, 
at  legal  interest,  with  an  additional  annuity 
for  a  certain  term  of  years,  is  not  a  continu- 
ance of  the  partnership.  Grace  v.  Smith,  2  W. 
BL  998. 
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the  continuing  partners  are  his  agents  for  carry- 
ing on  the  contract ;  and  althoogh  after  notice 
of  the  retirement  the  retiring  partner  is  in  a 
sense  a  surety,  that  authority  will  not  be  ex- 
tended so  far  as  to  discharge  him  from  the  con- 
tract by  reason  of  acts  of  the  continuing  partners 
fairly  within  the  scope  of  their  authority  in 
carrying  out  the  contract.  Oakford  v.  European 
and  American  SHpmng  Company.  1  Hem.  &  M, 
182  ;  9  L.  T.  16. 

Continuing  partners  under  such  a  contract 
(which  gave  the  firm  the  power  of  appointing  an 
arbitrator  in  case  of  dispute)  entered  into  an 
agreement  by  which  they  waived  a  very  doubt- 
ful point  of  construction  on  the  original  contract, 
and  referred  differences  to  arbitrators,  one  of 
whom  was  selected  by  themselves,  instead  of  by 
the  firm,  as  constituted  at  the  date  of  the  con- 
tract : — Held,  that  ^this  was  not  such  a  variation 
of  the  original  contract  as  to  discharge  the 
retired  partner.    J6. 

C,  M.  and  N.  carried  on  business  under  the 
name  of  J.  K.  &  Sons ;  and  being  indebted  to 
A.,  C.  retired  from  the  partnership,  and  M.  and 
N.  agreed  to  liquidate  all  the  concerns  of  the 
partnership.  M.  afterwards  retired,  and  adver- 
tisements of  the  dissolutions  of  both  partnerships 
were  at  the  same  time  inserted  in  the  Gazette. 
N.  then  took  in  a  new  partner,  and  the  business 
was  carried  on  in  the  original  name  of  J.  K.  & 
Sons.  A.'s  account  was  transferred  to  the  new 
firm,  and  he  received  accounts  and  payments 
from  them ;  but  it  did  not  appear  that  he  ever 
saw  the  Gazette,  or  that  either  he  or  the  new 
partner  ever  agreed  to  the  substitution  of  the 
responsibility  of  the  new  firm  for  that  of  the 
old : — Held,  that  the  three  original  partners  were 
■not  released  from  their  responsibility,  but  were 
liable  at  the  suit  of  A.  Kirwan  v.  Kirvmn,  2  C. 
&  M.  617 ;  4  Tyr.  491. 

Where  a  party  sued  as  a  partner,  for  the  value 
of  goods  furnished  for  "  the  owners  of  a  ship," 
was  neither  a  partner  in  fact  at  the  time  (having 
parted  with  his  share  some  time  before),  nor  held 
himself  out  as  such,  having  before  withdrawn  his 
name  from  the  description  of  the  firm  at  the 
counting-house,  and  sent  circular  letters  to  the 
correspondents  of  the  house,  notifying  the  change ; 
— Held,  that  he  could  not  be  charged  merely 
because,  having  defectively  conveyed  his  whole 
share  in  the  ship  before  that  time,  he  had  subse- 
quently joined  with  the  assignees  of  the  bank- 
rupt partners  in  the  ship,  in  making  a  good  title 
to  it  to  a  purchaser  from  the  assignees.  Hitlver 
V.  Uumhle,  16  East,  169. 

A.,  B.  and  O.,  who  were  co-partners,  engaged 
B.,  by  an  agreement  in  writing,  to  serve  them 
for  a  certain  period.  Before  this  period  had 
elapsed,  C.  retired  from  the  concern,  and  D., 
witn  notice  of  that  fact,  continued  in  the  service 
of  A.  and  B.  A.  and  B.  subsequently  became 
bankrupt,  whereupon  D.  was  dismissed  from  their 
employment : — Held,  that  D.  could  still  sue  A., 
B.  and  C.  on  the  original  agreement.  Dobbin  v. 
Foster,  1  G.  &  K.  323. 

Where  the  lessee  of  a  house  and  his  partner  in 
trade  agreed  to  pay  the  lessor  annually,  during 
the  residue  of  the  lessee's  term,  10/.  per  cent, 
on  the  cost  of  new  buildings,  if  the  lessor  would 
erect  them : — ^Held,  that  though  the  partner 
quitted  the  premises,  he  was  liable  on  this  col- 
lateral agreement  during  the  residue  of  the 
term.  Hoby  v.  Roebuekf  7  Taunt.  157  ;  2  Marsh. 
433. 


Kotiee— Keoetiity  of.] — S.  and  others  carried 
on  business  under  the  name  of  the  Plas  Madoc 
Colliery  Company.  S.  withdrew  from  the  firm, 
which  afterwards  became  indebted  to  C,  no 
notice  having  been  given  to  C.  or  the  public  of 
S.'s  withdrawing  : — ^Held,  that  S.  was  not  liable 
for  the  debt,  there  being  no  sufficient  evidence 
that  he  had  ever,  while  a  partner,  represented 
himself  as  such  to  C,  or  appeared  so  publicly  in 
that  character  that  C.  must  have  been  presumed 
to  know  of  it    Carter  v.  Whalley,  1  B.  &  Ad.  11. 

If  a  debtor,  who  is  a  partner  in  a  firm,  leaves 
that  firm,  and  any  person  trading  with  the  firm 
has  notice  of  it,  and  goes  on  trading  with  the 
firm,  and  making  fresh  contracts,  the  retiring 
partner  is  not  liable,  though  no  new  partner 
joins  the  firm.  Sdrt  v.  Alexander,  2  M.  &  W. 
484  ;  7  C.  &  P.  746  ;  M.  &  H.  63. 

Where  a  partnership  has  existed,  but  one  of  the 
partners  has  retired  without  notice  being  given 
in  the  Gazette,  and  the  name  of  the  firm  is  still 
preserved,  a  person  dealing  with  the  firm  after 
the  dissolution  may  still  call  upon  all  the  original 
parties  unless  he  had  notice,  or  knew  that  one  of 
them  had  retired.  Parkin  v.  Carruth^n,  3  Esp. 
248. 

If  the  fact  of  a  man  being  a  dormant  partner 
in  a  firm  becomes  known,  and  on  his  retiring  from 
the  firm  notice  of  the  circumstance  is  not  given 
to  those  persons  who  were  aware  of  his  being 
such  partner,  he  will  be  liable  to  those  persons 
for  debts  contracted  by  the  firm  after  his  retire- 
ment therefrom.  Farrar  v.  Dejlinne,  1  C.  &  E. 
580. 

Suffieieney  of.] — ^A.,  B.,  C.  and  D.,  who 

carried  on  business  under  the  firm  of  G.,  P.  & 
Co.,  in  1840  opened  an  account  with  a  banking 
company,  established  under  7  Geo.  4,  c.  46, 1  &  2 
Vict.  c.  96,  and  5  &  6  Vict.  c.  85.  In  1842  A. 
retired  from  the  firm,  but  this  fact  was  not 
advertised  in  the  Gazette,  nor  was  any  alteration 
made  in  the  pass  book  : — Held,  that  the  mere 
fact  of  D.,  one  of  the  firm  of  G.,  P.  &  Co.,  being 
also  a  director  of  the  banking  company,  but 
having,  as  such,  no  share  in  the  management  of 
or  interference  in  the  banking  accounto,  did  not 
amount  to  notice  actual  or  constructive  to  the 
bank  of  the  dissolution,  so  as  to  discharge  A.  in 
respect  of  a  debt  subsequently  accruing,  a  bank- 
ing company  so  established  differing  in  this 
respect  from  an  ordinary  trading  partnership. 
Powles  V.  Page,  3  C.  B.  16  ;  15  L.  J.,  C.  P.  217  ; 
10  Jur.  626. 

Liability  on  Contraots  generally.] — One  of 
four  partners  having  retired,  the  other  three 
continued  the  business,  assuming  the  f  ands,  and 
chaxgingf  themselves  with  the  partnership  debts. 
A.,  a  creditor  of  the  old  firm,  was  informed  of 
this  arrangement,  and  his  account  was,  with  his 
consent,  transferred  from  the  old  firm  to  the 
new,  with  whom  he  continued  to  have  dealings, 
drawing  upon  them  and  making  them  payments 
for  above  twelve  months,  when  they  failed  in 
his  debt : — Held,  that  the  retired  partner  was 
still  liable  to  A.  for  the  balanoe  due  to  him  by 
the  old  firm,  though  if  A.  had  drawn  for  that 
balance  at  any  time  during  the  solvency  of  the 
new  firm,  it  would  have  been  paid.  David  v. 
EUice,  7  D.  &  R.  690  ;  5  B.  &  C.  196  ;  1  C.  &  P. 
368. 

When  a  member  of  a  firm  which  is  under  a 
continuing  contract  retires  with  an  indemnity, 
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Billi  and  Promiisoxy  Kotas.] — A  retired  part- 
ner may  give  authority  by  parol  to  a  continuing 
partner,  to  indorse  bills  In  the  partnership  name 
after  a  dissolution  of  partnership.  Smith  v. 
Winter,  4  M.  &  W.  454. 

A  party  who  had  been  a  member  of  a  trading 
firm,  non-resident,  and  in  general  not  taking 
any  ostensible  part  in  its  affairs,  retiring,  but 
giving  no  notice  of  his  retirement,  is  liable  on 
bills  afterwards  discounted  to  the  managing 
partner  in  the  ordinary  way,  and  for  the  pur- 
poses of  the  firm.  Western  Bank  of  Scotland  v. 
Seedelh  1  F.  &  F.  464. 

An  indorsee  cannot  recover  against  the  ac- 
ceptors of  a  bill  accepted  by  one  who  was  for- 
merly a  partner,  if  such  person  had  ceased  to  be 
a  partner  at  the  time  of  the  accepting  of  the 
bill,  even  though  the  bill  was  accepted  for  a 
partnership  debt,  unless  the  person  still  held 
himself  out  to  the  world  as  a  partner ;  as,  if 
he  allowed  his  name  to  remain  on  the  door  of 
the  house  of  business,  or  the  like.  Dolman  y. 
Orchard,  2  C.  &  P.  104. 


Svidenoe  of  Liability.] — The  defendant,  who 
had  dealings  with  A.  and  6.,  as  partners,  after- 
wards made  a  contract  with  A.  in  B.'s  presence, 
and  received  letters  with  reference  to  such  con- 
tract bearing  the  signature  of  the  firm.  In  an 
action  by  B.,  A.,  who  was  called  as  a  witness, 
stated  that  he  had  ceased  to  be  a  partner  prior 
to  the  date  of  the  contract,  and  that  he  made  it 
as  agent  for  B. : — Held,  that  the  jury  was  war- 
ranted in  finding  that  the  contract  was  with  B. 
alone,  although  there  was  no  precise  evidence  of 
^he  dissolution  of  the  partnership  between  A. 
and  B.     Cox  v.  Hubbard,  4  C.  B.  817. 

Election  to   Charge   Old   or  Kew  Firm.] — 

A  firm  of  two  partners  dissolved ;  one  retired 
.and  the  other  carried  on  the  business  with  a 
new  partner  under  the  same  style.  A  customer 
of  the  old  firm  sold  and  delivered  goods  to  the 
new  firm  after  the  change  but  without  notice  of 
it.  After  receiving  notice  he  sued  the  new  firm 
for  the  price  of  the  goods,  and  upon  their  bank- 
ruptcy proved  against  their  estate  ;  and  after- 
wards brought  an  action  for  the  price  against 
the  late  partner : — Held,  that  the  liability  of 
the  late  partner  was  a  liability  by  estoppel  only, 
and  not  jointly  with  the  members  of  the  new 
firm  ;  that  the  customer  might  at  his  option 
have  sued  the  late  partner  or  the  members  of 
the  new  firm,  but  could  not  sue  all  three  to- 
gether ;  and  that  having  elected  to  sue  the  new 
firm  he  could  not  afterwards  sue  the  late  partner. 
Scarfe  v.  Jiardine,  7  App.  Cas.  346  ;  51  L.  J.,  Q.  B. 
612  ;  47  L.  T.  258  ;  30  W.  R.  893— H.  L.  (E.). 

If  a  creditor,  kiiowing  of  the  retirement  of 
one  of  the  firm,  draws  for  part  of  his  balance, 
and  sends  in  more  goods  ;  or  if  he,  knowing  of 
the  retirement,  strikes  a  fresh  balance  with  the 
new  firm,  for  a  different  rate  of  interest ;  or  if  a 
new  partner  joins  the  firm,  and  the  creditor 
knowing  of  the  retirement  of  the  late  partner^ 
accepts  an  account,  in  which  the  new  ps^ner  is 
charged  with  the  balance,  in  each  of  these  cases 
the  retiring  partner  is  discharged.  Hart  v. 
Alexandt-r,  2  M.  &  W.  484  ;  7  0.  &  P.  746  ;  M. 
&  H.  63. 

The  creditor's  knowledge  of  the  retirement 
of  a  partner  may  either  be  shewn  by  direct  evi- 
dence, or  the  jury  may  infer  it  from  circum- 
stances,   lb. 


7.  On  Death  of  Pabtneb. 

Difsolntion  of  Firm — Effect  on  Contraets.>- 

A  partnership  composed  of  three  persons,  A.i'B., 
and  C,  gave  a  joint  and  several  bond  to  a  bank, 
to  cover  advances  to  be  made  to  them  by  the 
bank  on  a  cash  credit ;  and  in  that  bond,  two 
estates  held  by  A.  were  specially  named  as  part 
securities  for  these  advances.  A.  died : — Held, 
that  by  his  death  the  partnership  was  dissolved, 
and  the  security,  so  far  as  his  estates  were  con- 
cerned, was  no  further  continued  ;  no  arrange- 
ment between  the  surviving  partners,  or  between 
them  and  the  bank,  for  the  purpose  of  settling 
the  general  accounts,  being  capable  of  affecting 
that  security.  Bank  of  Scotland  v.  Christie, 
8  C.  &  F.  214. 

After  the  death  of  A.  the  bank  continued  as 
before  its  dealings  with  the  partnership,  then 
constituted  by  B.  and  G. ;  and  at  a  certain  period, 
payments  made  to  the  bank  entirely  balanced 
the  debt  due  to  it  at  the  time  of  A.'s  death  : — 
Held,  that  the  separate  liability  of  A.'s  estate 
was  thereby  discharged.    lb, 

A  declaration  alleged  that  by  an  agreement 
between  B.,  since  deceased,  and  the  defendant, 
of  the  one  part,  and  the  plaintiff  of  the  other 
part,  B.  and  the  defendant,  who  at  the  date  of 
the  agreement  were  carrying  on  business  as 
stone  merchants  in  co-partnership,  appointed  the 
plaintiff  their  sole  London  agent  for  a  period 
of  four  years  and  a  half,  and  the  plaintiff  in 
consideration  of  the  premises  agreed  to  accept 
the  appointment  upon  the  terms  that  B.  and  the 
defendant  should  pay  the  plaintiff  21.  lOs,  per 
cent,  on  all  accounts  received  by  them  for  stone 
sold  by  the  plaintiff,  or  supplied  by  B.  and  the 
defendant  to  any  person  originally  introduced  to 
them  by  the  plaintiff.  Breach,  that  the  defen- 
dant did  not  nor  would  employ  the  plaintiff  as 
his  sole  agent  for  the  whole  period  of  four  years 
and  a  half,  and  did  not  nor  would  execute 
certain  orders  for  stone  procured  by  the  plaintiff 
in  his  capacity  of  agent : — Held,  that  the  parties 
contracted  with  reference  to  the  existing  part- 
nership business,  and  that  the  contract  was  to 
employ  the  plaintiff  for  a  period  of  four  years 
and  a  half,  subject  to  the  implied  condition  that 
all  parties  so  long  lived.  Tasker  v.  Shepherd, 
6  H.  &  N.  575  ;  30  L.  J.,  Ex.  207  ;  4  L.  T.  19  ;  9 
W.  R.  476. 

Liability  of  Snrvivorfl — Bill  of  Exchange.] — 
Where  one  partner  drew  and  Indorsed  a  bill  in 
blank  in  the  partnership  firm,  and  delivered  it 
to  a  clerk  to  be  filled  up  for  the  use  of  the  firm 
according  to  their  usual  course ;  and  after  his 
death,  when  the  survivors  had  assumed  a  new 
firm,  the  clerk  filled  up  the  bill  inserting  a  date 
prior  to  his  death : — Held,  that  the  survivors 
were  liable  as  drawers  to  a  bon&  fide  indorsee 
for  value,  although  no  part  of  the  value  came 
to  their  hands.     Usher  v.  Dauncey,  4  Camp.  97. 

Liability  of  Executors. ]-—T.  and  two  others 
carried  on  business  in  partnership  as  auctioneers, 
under  a  deed  providing  that  in  case  any  one  of 
them  should  ale  during  the  term,  the  survivors 
should  carry  on  the  partnership  till  the  end  of 
the  term,  and  should  pay  to  the  representatives 
of  the  deceased  partner  the  share  of  the  profits 
to  which  he  would  have  been  entitled  if  living. 
T.  died  during  the  term,  at  a  time  when  the  firm 
possessed  no  capital  except  office  furniture,  but 
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solved,  and  one  of  the  partners,  to  the  knowledge 
of  the  acceptors,  continuing  the  business  and 
taking  over  the  stock  and  liabilities,  bills  run- 
ning at  the  date  of  the  dissolution  were  renewed 
by  means  of  bills  drawn  in  the  sole  name  of  the 
partner  continuing  the  business,  and  were  dulj 
accepted  : — Held,  that  the  other  partner  was  not 
thereby  discharged  from  his  original  liability  to 
the  acceptors  for  any  deficiency  in  the  produce 
of  the  consignments  to  meet  the  bills,  joint 
debtors  not  being  able  without  the  express  con- 
currence of  the  creditor  to  assume  the  character 
of  principal  and  surety  as  against  him,  and  the 
doctrine  of  giving  time  not  being  applicable  to 
the  case  of  two  principal  debtors.  Swire  v. 
Redman,  1  Q.  B.  D.  636  ;  35  L.  T.  470  ;  24  W.  R. 
1069. 


had  in  their  hands  upwards  of  6002.,  to  which  he 
was  entitled,  though  none  of  it  consisted  of  his 
capital  in  the  business.  His  executors  claimed 
his  share  of  profits,  but  no  settlement  was  ever 
made  between  them  and  the  survivors.  The 
executors,  however,  received  from  the  survivors 
at  various  times  sums  amounting  in  all  to  about 
625Z.  They  never  interfered  with  the  business 
in  any  way.  The  survivors  carried  on  the  busi- 
ness, and  in  course  thereof  received  the  proceeds 
of  the  sale  of  property  which  the  plaintiff  had 
employed  the  firm  to  sell  for  him.  In  an  action 
against  the  firm  to  recover  the  balance  of  this 
purchase-money : — Held,  that  the  executors  of 
T.  were  not  liable  as  partners  in  the  firm.  Holme 
V.  Hammond,  7  L.  B.,  Ex.  218;  41  L.  J.,  Ex. 
157  ;  20  W.  R.  747. 

8.  On  Bankbuptct  of  Partner. 

Foreign  Partnership.] — ^If  one  of  the  partners 
of  a  foreign  firm,  who  is  resident  here,  buys 
goods  on  their  behalf,  which  are  sent  out  to  and 
sold  by  them,  and  accepts  a  bill  of  exchange  for 
the  price,  the  seller,  knowing  that  he  was  deal- 
ing with  the  firm  all  along,  may,  on  the  English 
partner's  bankruptcy,  and  his  failure  to  realize 
under  it  the  whole  amount  of  the  bill,  proceed 
against  the  other  partners  on  the  original  cause 
of  action,  and  recover  for  the  residue.  Bottomley 
V.  Xuttall,  5  C.  B.,  N.  S.  122  ;  28  L.  J.,  C.  P.  110 ; 
5  Jur.,  N.  S.  315. 

Order  and  Bispoiition— Dormant  Partner.] — 
When  one  of  two  partners  allows  the  other  bonft 
fide  to  carry  on  the  business  ostensibly  as  his 
own,  on  the  bankruptcy  of  the  latter  the  share 
of  the  dormant  partner  in  the  partnership  stock 
in  trade  cannot  be  dealt  with  under  12  &  13 
Vict.  c.  106,  s.  125,  as  in  the  possession,  order  or 
disposition  of  the  bankrupt,  as  reputed  owner, 
with  the  consent  of  the  true  owner.  Reynolds 
V.  Rowley,  2  L.  R.,  Q.  B.  474  ;  36  L.  J.,  Q.  B. 
247  ;  8  B.  &  S.  406— Ex.  Ch. 

Partnership  Assets — ^Possession  as  solo  Owner.  ] 

— By  a  decree  made  in  a  suit  the  partnership 
between  the  plaintiff  and  defendant  was  dis- 
solved, and  a  sale  of  the  partnership  property 
ordered.  In  1869  an  order  was  made  for  the  sale 
of  the  partnership  property  to  the  plaintiff  for  a 
certain  sum,  the  plaintiff  to  *he  entitled  to  pos- 
session, and  to  pay  interest  on  his  purchase- 
money  from  the  date  of  the  order.  The  plaintiff 
entered  into  possession  under  this  oiaer,  but 
never  paid  the  purchase-money,  nor  took  any 
assignment  of  the  partnership  property.  The 
plaintiff  afterwards  became  bankrupt,  the  pro- 
perty was  again  sold,  and  part  of  the  purchase- 
money  had  been  paid  into  court : — Held,  that, 
asunder  the  order  of  1869  the  plaintiff  was  in 
possession  and  sole  owner  at  the  time  of  his 
bankruj^tcy,  the  fund  in  court  belonged  to  his 
trustee  in  bankruptcy,  and  did  not  form  part  of 
the  _partnership  assets.  Graham  v.  McCSdloch, 
20  L.  R.,  Bq.  397  ;  32  L.  T.  748 ;  23  W.  R. 
786. 

Bills  Bishonourod  drawn  by  Partners  before 
Bissolntion — Subsequent  Bankruptcy.] — In  the 
course  of  trade,  bills  drawn  by  a  firm  against 
consignments  and  duly  accept^,  were  renewed 
from  time  to  time  to  prevent  the  acceptors  from 
being  under  cash  advances.    The  firm  being  dis- 


Agreement  for  Dissolution  —  Conyersion  of 
Joint  into  Separate  Assets.] — An  agreement  for 
the  dissolution  of  a  partnership  of  two  persons 
provided  that  the  outgoing  partner  shocdd  assign 
his  share  in  the  partnership  property  to  the  con- 
tinuing partner,  and  that  out  of  the  share  a  sum 
which  had  been  withdrawn  from  the  capital  by 
the  outgoing  partner  should  be  replaced,  and 
that  the  assets  should  be  realized  for  the  benefit 
of  both  the  partners  according  to  their  respective 
interests.  An  assignment  was  afterwards  exe- 
cuted whereby  the  outgoing  partner  assigned 
his  share  of  all  the  partnership  property  to  the 
continuing  partner,  and  in  less  than  two  months 
afterwards  both  became  bankrupts  : — Held,  that 
the  assignment  was  a  complete  and  effectual  con- 
version of  the  joint  into  separate  assets  as  against 
the  joint  creditors.  Walker,  Ike  parte,  4  De  G., 
F.  &  J.  509. 

Jointer  Separate  Estate — ^Death  of  Partner.] 

— Four  persons  carried  on  a  business  in  partner- 
ship under  a  deed  which  provided  that  the  death 
of  a  partner  should  not  dissolve  the  partnership, 
but  that  the  business  should  be  carried  on  by 
the  survivors  or  survivor,  and  the  share  of  the 
deceased  partner  ascertained  at  the  next  half- 
yearly  stock  taking,  and  paid  to  his  representa- 
tives by  instalments.  Two  of  the  partners  died, 
and  afterwards  the  survivors  became  bankrupt. 
No  steps  had  then  been  taken  to  ascertain  the 
shares  of  the  deceased  partners  : — Held,  that  the 
creditors  of  the  four  partners  had  no  right  to 
have  the  joint  assets  or  the  four  which  remained 
in  specie  applied  first  in  payment  of  their  debts. 
Simpson,  In  re,  9  L.  R.,  Ch.  572  ;  43  L.  J.,  Bk. 
147  ;  30  L.  T.  448  ;  22  W.  R.  697. 

Business  was  carried  on  by  W.  and  T.  in 
partnership,  under  a  partnership^deed  which  pro- 
vided that  all  the  capital  in  the  business  should 
belong  to  W.,  and  that  in  case  of  his  death  the 
share  of  T.  in  the  profits  should  thenceforth 
belong  to  W.'s  representatives  or  nominees,  and 
the  business  should  thenceforth  be  carried  on  by 
his  personal  representatives  or  nominees,  and 
that  T.  should  continue  in  it  for  six  months  to 
assist  such  representatives  or  nominees.  W. 
died,  having  appointed  T.  his  executor.  The 
business,  which  was  greatly  in  debt  at  W.*s 
death,  was  continued  by  T.  for  fourteen  months. 
T.  then  filed  a  petition  for  the  liquidation  of  his 
affairs.  The  stock  in  trade  at  the  time  of  the 
liquidation  consisted  partly  of  things  which  had 
belonged  to  W.  and  T.  during  their  partnership 
and  remained  in  specie,  partly  of  things  acquired 
by  T.  after  W.*8  death  :— Held,  that  the  part- 
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ncrship  deed  meant  only  that  the  capital,  subject 
to  the  payment  of  the  debts,  should  belong  to 
W.,  and  that  the  proceeds  of  such  part  of  the 
stock  in  trade  as  had  been  in  exist^ce  during 
the  partnership,  formed  joint  assets  applicable 
to  the  payment  of  the  joint  debts  of  the  partner- 
ship, and  that  so  much  of  the  stock  in  trade  as 
had  been  acquired  by  T.  since  W.'s  death,  was 
separate  assets  of  T.  applicable  to  the  payment 
of  his  separate  debts.  Morleyy  Exparte^  White, 
In  re,  8  L.  R.,  Ch.  1026  ;  43  L.  J.,  Bk.  28  ;  29 
L.  T.  442  ;  21  W.  R.  940. 

'^^liere  one  of  two  partners  has  died,  and  after 
his  death  the  surviving  partner  has  become  bank- 
rupt, and  the  joint  creditors  have  received  a 
dividend  under  the  bankruptcy  out  of  the  joint 
estate,  but  have  not  been  paid  in  full,  they  will, 
in  the  administration  in  chancery  of  the  estate 
of  the  deceased  partner,  be  entitled  to  come 
against  so  much  only  of  his  estate  as  may  remain 
after  payment  of  his  separate  creditors.  Lodge 
V.  Pritchard,  1  De  G.,  J.  &  S.  610  ;  32  L.  J.,  Ch. 
775. 

D.  carried  on  business  in  partnership  with  W. 
and  T.,  under  a  deed  whicui  provided  that  D. 
should  be  a  partner  in  the  profits,  but  not  in  the 
capital  of  the  business,  and  should  not  be  re- 
quired to  bring  in  any  capital.  The  deed  pro- 
vided that  if  D.  died  during  the  continuance  of 
the  partnership  his  share  in  the  profits  should 
revert  to  the  other  partners,  and  his  representa- 
tives should  receive  nothing  more  than  a  propor- 
tionate part  of  his  share  of  his  profits  of  the 
current  half-year,  up  to  the  day  of  his  death. 
D.  died,  leaving  W.  and  T.  him  surviving.  After- 
wards W.  died,  and  then  the  business  was  carried 
on  for  some  months  by  T.  alone,  who  ultimately 
filed  a  liquidation  petition.  At  the  date  of  the 
petition  there  were  assets  existing  in  specie 
which  belonged  to  the  firm  before  D.'s  death  : — 
Held,  that  the  provisions  of  the  deed  did  not 
take  away  the  right  of  D.'s  executors  to  be 
indemnified  out  of  the  assets  of  the  firm  existing 
at  D.*s  death  ;  and  that,  therefore,  the  assets 
remaining  in  specie  were  primarily  applicable  to 
the  payment  of  the  joint  debts  of  the  three 
partners,  and  that  the  joint  creditors  could  not 
prove  against  the  separate  trade  assets  of  W.  or 
of  T.,  till  their  separate  creditors  had  been  paid 
in  full.  Dear,  Ex  parte,  White,  In  re,  1  Ch.  D. 
614  ;  45  L.  J.,  Bk.  22 ;  34  L.  T.  631  ;  24  W.  R. 
525— C.  A. 

KoTatlon — ^Effect  of,  on  Proof] — Prior  to 
April,  1872,  a  firm  of  bankers,  consisting  of  two 
partners,  A.  &  B.,  received  money  on  deposit  at 
interest,  for  which  they  gave  deposit  notes  in  the 
usual  form  to  the  depositors,  who,  when  'the 
amount  on  deposit  was  increased  or  diminished, 
gave  up  their  old  notes  and  received  fresh  ones 
for  the  new  amount.  In  April,  1872,  C.  and  D. 
were  admitted  into  the  partnership,  and  notice 
of  the  change  in  the  firm  was  given  to  the  depo- 
sitors. A  fortnight  afterwards  A.  died,  and  the 
business  was  carried  on  under  the  same  firm  by 
B.,  C,  and  D.  In  1874  B.  died,  and  the  business 
was  carried  on  by  C.  and  D.,  still  under  the 
same  firm,  till  1875,  when  the  bank  stopped  pay- 
ment, and  went  into  liquidation.  The  depositors 
all  knew  of  A.*8  death,  and  none  of  them  had 
made  any  claim  against  his  estate.  Some  of 
them  had  not  altered  the  amount  of  their  de- 
posit, but  retained  the  notes  they  had  received 
in  his  lifetime.     They  had,  however,  received 


interest  from  C.  and  D.  Others  had  increased  and 
others  had  diminished  the  amount  of  their  de- 
posit after  A.'s  death,  receiving  in  each  case 
fresh  deposit-notes ;  and  they  had  all  proved  in 
the  bankruptcy  ol  C.  and  D.  for  the  amount  due 
on  their  notes  as  money  advanced  and  lent  to 
the  bankrupts  : — Held,  that  in  each  case  there 
had  been  a  complete  novation,  and  that  none  of 
the  depositors  were  entitled  to  prove  against  the 
estate  of  A.  Bilhonmgh  v.  Holmes,  5  Ch.  D. 
255  ;  46  L.  J.,  Ch.  446  ;  35  L.  T.  76  ;  25  W.  R. 
297. 

Proof-— BoTill*s  Aet— Share  in  Profits.]— The 
effect  of  8.  5  of  BovilFs  Act  is  to  prevent  the 
lender  of  money  to  a  trader,  on  the  terms  of  re- 
ceiving a  share  of  the  profits  of  his  business,  from 
proving  for  the  loan  in  the  bankruptcy  of  the 
borrower  in  competition  with  any  of  his  credi- 
tors—not merely  those  creditors  whose  debts 
were  contracted  in  relation  to  the  business  in  re- 
spect of  which  the  loan  was  made,  or  while  that 
business  was  being  carried  on,  but  any  of  the 
creditors  who  are  entitled  to  prove  in  the  bank- 
ruptcy. Till  all  the  other  creditors  have  been  paid 
in  full,  such  a  lender  is  not  entitled  to  prove  for 
any  purpose  whatever.  Taylor,  Ex  parte,  Gra- 
ton,  In  re,  12  Ch.  D.  366  ;  41  L.  T.  6 ;  28  W,  R. 
206— C.  A. 

Xortgaging  Profits.] — Money  was  ad- 
vanced to  a  trader  in  return  for  a  share  in  the 
profits  of  his  business.  The  agreement  under 
which  the  advance  was  made  was  expressly  under 
the  Partnership  Act,  1865,  and  stipulated  for 
a  mortgage  of  the  business  premises.  Subse- 
quently these  premises  were  conveyed  to  a  trus- 
tee for  the  lender  by  way  of  mortgage  to  secure 
the  advance.  The  mortgagor  became  bankrupt : 
— Held,  that  thereupon,  by  s.  5,  the  mortgagees 
were  postponed  to  the  other  creditors  of  the 
mortgagor,  and  they  were  ordered  to  concur 
with  the  bankrupt's  trustee  in  selling  the  mort- 
gaged premises  for  the  benefit  of  the  other  credi- 
tors. Macarthur,  Ex  parte,  Ramtden,  In  re,  40 
L.  J.,  Bk.  86  ;  19  W.  R.  821. 


Loans.] — M.  lent  certain  sums  to  T.,  a 


trader,  under  a  written  agreement  pursuant  to 
28  ft  29  Vict,  a  86,  by  which  he  was  to  receive, 
in  lieu  of  interest,  iOl,  per  cent,  on  the  profits  of 
T.*s  business,  and  after  a  certain  period  was  to 
have  liberty  to  determine  the  agreement  at  any 
time,  in  which  event  the  money  was  to  be  repaid 
by  instalments  secured  by  bills  of  exchange. 
While  this  agreement  was  in  force  M.,  in  con- 
junction with  H.,  lent  T.  other  sums  of  money, 
for  which  interest  at  lOZ.  per  cent,  was  to  be 
paid.  M.  determined  the  agreement,  and  T. 
gave  M.  bills  of  exchange  for  the  moneys 
advanced  under  it,  except  certain  profits  which 
were  carried  over  to  the  lOZ.  per  cent,  account ; 
but  H.  and  H.  went  on  advancing  to  T.  other 
sums  on  the  10/.  per  cent,  account.  After  all 
the  trade  debts  of  T.  which  had  been  due  during 
the  pendency  of  the  agreement  had  been  paid,  T. 
became  bankrupt ;  M.  carried  in  a  proof  for  the 
moneys  advanced  under  the  agreement,  and  M. 
and  H.  carried  in  another  for  the  balance  on  the 
101,  per  cent,  account : — Held,  that  M.  could  not 
prove  for  the  moneys  advanced  under  the  agree- 
ment, though  all  other  debts  existing  during  its 
continuance  had  been  paid.    AfilU,  Ex  parte^ 
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Tew,  In  re,  8  L.  R.,  Ch.  569^;  28  L.  T.  606  ;  21 
W.  R.  557. 

Held,  also,  that  M.  and  H.  coald  prove  for  all 
moneys  lent  at  Interest  without  any  stipulation 
as  to  profits,  whether  such  moneys  were  ad- 
vanced before  or  after  the  determination  of  the 
agreement,  and  that  although  there  could  not 
have  been  a  proof  for  the  whole  of  the  balance 
if  it  had  in  part  consisted  of  profits,  yet,  as 
according  to  the  ordinary  mode  of  attributing 
payments  in  an  account  current  the  profits 
carried  to  this  account  had  been  discharged  by 
payments  made  by  T.  on  account,  the  balance 
could  not  be  treated  as  in  any  measure  arising 
from  profits,  and  the  proof  must  be  for  its  whole 
amount.    Ih. 

A  loan  was  made  to  a  trader  at  a  rate  of  inte- 
rest varying  with  the  profits  of  his  business,  the 
amount  of  the  loan  and  the  interest  being 
secured  by  a  mortgage  to  the  lender  of  the  lease 
of  the  house  where  the  business  was  carried  on, 
and  of  the  goodwill  of  the  business.  The  trader 
became  bankrupt : — Held,  that  the  rights  of  the 
mortgagee  under  his  mortgage  were  in  no  way 
affected  by  s.  5  of  the  Partnership  Law  Amend- 
ment Act,  1865  (28  &  29  Vict.  c.  86,  Bovill's  Act). 
8heil,  Ex  parte,  Lonergan,  In  re,  4  Ch.  D.  789  ; 
46  L.  J.,  Bk.  62  ;  36  L.  T.  270 ;  25  W.  R.  420— 
C.  A. 

The  question  as  to  whether  a  person  lending 
money  to  a  firm  is  a  partner  in  that  firm  or  not 
is  to  be  decided  from  the  whole  circumstances 
of  the  case,  and  the  fact  that  there  are  provisions 
in  articles  of  partnership  expressly  stating  that 
such  person  was  lendmg  the  money  under 
Bovill's  Act,  and  was  not  to  be  considered  a 
partner,  will  not  negative  the  conclusion  come 
to  from  the  other  circumstances.  Megevand,  In 
re,  Delh£U»e,  Ex  parte,  37  L.  T.  440  ;  26  W.  R. 
20.  Affirmed  on  appeal,  7  Ch.  D.  511 ;  47  L. 
J.,  Ch.  65  ;  38  L.  T.  106  ;  26  W.  R.  338— 
C.  A. 

By  an  agreement  dated  in  June,  1869,  re- 
citing that  M.  and  S.  had  agreed  to  become  part- 
ners together  in  business  upon  the  terms  with 
each  o&er  and  with  D.  thereinafter  contained, 
and  that  D.  had  agreed  to  lend  them  10,000/.  for 
the  purpose  of  investing  the  same  in  the  busi- 
ness, it  was  agreed  that  M.  and  S.  should  be 
Sartners  together  under  the  name  of  D'H.  & 
b.  for  three  years,  from  1st  July,  1869  ;  that  the 
capital  should  consist  of  10,000/.  and  any  further 
advances  by  either  party  ;  such  10,000/.  and  fur- 
ther advances  to  bear  interest  at  5/.  per  cent. ; 
that  the  10,000/.  was  advanced  by  D.  by  way  of 
loan  under  the  Partnership  Amendment  Act, 
1865  ;  that  yearly  accounts  current  should  be  re- 
mitted to  D.,  and  the  yearly  profit  or  loss  divided 
between  D.,  M.  and  S.  in  certain  proportions ; 
that  in  case  of  the  death  of  any  partner,  or  in 
case  his  original  capital  should  be  reduced  by 
losses  to  one  half,  D.  should  have  the  option  of 
dissolving  the  partnership ;  and  that  in  case  of 
bis  death  his  executors  should  not  withdraw  his 
capital  until  the  partnership  was  dissolved.  This 
agreement  was  renewed  in  1872  and  again  in 
1875  for  three  years.  Upon  the  liquidation  of 
D'H.  &  Co.  in  1876,  D.  sought  to  prove  against 
the  firm  for  6,717/.,  being  further  advances  made 
by  him  in  addition  to  the  10,000/.  originally 
advanced : — Held,  that  he  could  not  prove  in 
competition  with  the  creditors  of  the  firm,  for 
that  the  agreement  constituted  him  a  dormant 
partner.    lb. 

VOL.  V. 


9.  Pboceedinos. 

a.  Aotlona  by  and  against  Partners. 

i.  Actions  by. 

Bight  to  Sue  in  Firm's  Kame — ^Generally.] — 

Where  A.,  in  his  own  name,  deposits  with  his 
banker,  C,  the  proceeds  of  a  sale  of  the  partner- 
ship effects  of  A.  and  B.,  A.  and  B.  cannot  join 
in  an  action  against  C.  for  the  amount,  unless  it 
is  shewn  that  the  deposit  was  made  by  A.  as 
agent  for  the  firm.  Sims  v.  Bond,  2  N.  &  M.  608  ; 
5  B.  &  Ad.  389. 

The  defendant  applied  to  A.  who  was  a  partner 
with  several  others  in  a  banking-house  for  a  loan 
of  money.  Nothing  passed  at  the  time  of  nego- 
tiating for  the  loan  to  exclude  the  firm  from 
making  it.  The  advance  was  afterwards  made 
out  of  the  partnership  funds: — Held,  that  the 
other  partners  were  properly  joined  with  A.  in 
suing  for  money  lent.  Alexander  v.  Barker,  2 
Tyr.  140  ;  2  C.  &  J.  133. 

A  member  of  a  partnership,  entering  into  a 
contract  with  another  party,  may  guard  against 
a  joint  contract  by  making  it  expressly  an  indi- 
vidual transaction.    lb. 

Where  one  of  several  partners  in  a  banking- 
house  drew  a  bill  in  his  own  name  upon  a  thini 
party,  who  accepted  the  same,  upon  condition 
that  the  drawer  should  provide  for  the  same  when 
due : — Held,  that  all  the  partners  in  the  banking 
firm  could  not  recover  on  the  bill.  Sparroto  v, 
ChUman,  9  B.  &  C.  241  ;  4  M.  &  R.  206. 

Where  a  banking  traule  is  carried  on  in  the 
name  of  father  and  son,  in  whose  joint  names  the 
accounts  with  the  customers  are  headed  in  the 
banking-books,  the  father  cannot  sue  alone  for 
the  balance  of  an  account  overdrawn  by  a 
customer,  without  giving  distinct  proof  that  the 
son,  though  proved  to  be  a  minor,  has  no  property 
in  the  banking  fund,  or  share  in  the  business  as 
a  partner.     Teed  v.  Elworthy,  14  Bast,  210. 

B.,  a  partner  in  the  firm  of  B.,  M.  &  Co., 
opened  an  account  with  bankers  in  the  partner- 
snip  name.  B.  was  one  of  the  ^commissioners 
under  an  act  of  parliament  for  paving  a  township, 
who  also  had  an  account  at  the  same  bank,  and 
was  considerably  in  advance.  The  commissioners 
being  desirous  of  a  further  advance,  the  manager 
of  the  bank  wrote  to  B.,  offering  to  make  it  on 
condition  that  he  would  not  withdraw  an  equal 
amount  of  his  account.  B.  wrote  in  reply  that 
he  wished  to  have  5.000/.  advanced  on  those 
terms,  adding,  "  I  undertake  not  to  remove  my 
funds  to  the  extent  of  this  extra  advance  until 
the  same  is  repaid  by  the  commissioners."  The 
bank  made  the  advance,  and  subsequently  there 
was  a  balance  on  B.'s  account,  the  extra  advance 
not  having  been  paid  : — Held,  that  assuming  that 
this  was  a  partnership  account,  B.,  M.  &  Co. 
could  not  recover  the  balance  as  money  received 
for  their  use,  and  that  this  defence  was  available 
under  the  general  issue.  Brownrigg  v.  Roe,  5 
Ex.  489. 

If  two  persons  become  partners,  and  hold  them- 
selves out  to  the  world  as  such,  and  there  is  a 
common  liability  for  loss,  though  by  a  private 
agreement,  not  a  complete  community  of  profit, 
an  action  for  business  done  by  one  of  them  for  a 
third  party  may  be  brought  in  their  joint  names. 
Bond  V.  Pittard,  3  M.  &  W.  357 ;  1  H.  &  H.  82  ; 
2  Jur.  183. 

In  an  action  by  A.,  as  the  payee  of  a  note^ 
against  B.,  the  maker,  it  is  no  defence  that  the 

H  H 
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note  was  given  as  security  for  a  loan  made  to  B. 
out  of  the  funds  of  a  co-partnership  of  which  A. 
and  B.  are  members,  and  A.  the  treasurer  and 
trustee,  and  that  A.  sues  on  behalf  of  the  co- 
partnership. Zomas  V.  Bradshaw,  9  C.  B.  620 ; 
19  L.  J.,  C.  P.  273. 

The  plaintiffs,  who  were  members  of  a  com- 
pany which  dealt  in  salt,  and  the  defendant 
entered  into  a  written  agreement,  to  the  effect 
that  the  company  was  to  supply  the  defendant 
with  brine  at  a  certain  sum ;  that  the  company's 
make  of  salt,  and  the  price,  were  to  be  fixed 
according  to  a  certain  standard ;  and  that  either 
the  company  or  the  defendant  was  to  be  at  liberty 
to  cease  to  supply  or  to  take  the  salt  upon  giving 
a  notice  to  that  effect.  This  agreement  was 
signed  thus: — "For  Clay  and  Newman  (the 
plaintiffs),  J.  W.  Lea."  "  J.  S."  (the  defendant). 
The  salt  was  supplied  from  the  p^mises  of  the 
company : — Held,  that  the  plaintiffs  had  them- 
selves entered  into  this  contract  with  the  defen- 
dant ;  and  that  they  were  entitled  to  sue  him  for 
a  breach  of  it  in  their  own  names.  Clay  v. 
SoutKen  or  Southan^  7  Ex.  717 ;  21 L.  J.,  Ex.  202  ; 
16  Jur.  1074. 

Where  the  parties  agreed  to  be  jointly  in- 
terested in  certain  goods,  but  that  they  should  be 
bought  by  one  of  them  in  his  own  name  only, 
and  he  made  a  contract  for  the  purchase  accord- 
ingly : — Held,  that  all  might  join  in  suing  the 
vendor  for  a  breach  of  that  contract.  Cothay  v. 
Iknnell,  10  B.  &  C.  671. 

Where  a  partnership  between  two  persons  in 
trade  had  been  dissolved,  and  one  of  them  carried 
on  business  afterwards  solely  on  his  own  account, 
but  in  the  names  of  himself  and  former  partner : 
— Held,  that  he  might  alone  maintain  an  action 
for  goods  sold  and  delivered  to  the  defendant 
during  the  existence  of  the  partnership.  Atkin- 
son V.  LainQy  D.  k  R.  N.  P.  C.  16. 

The  joint  owners  of  a  vessel  engi^;ed  in  the 
whale  fishery  may  sue  a  purchaser  for  the  price 
of  oil,  although  the  contract  of  sale  was  made  by 
one  of  the  part-owners  only,  and  the  purchaser 
was  ignorant  that  other  individuals  had  any 
interest  in  the  transaction.  Skinner  v.  Stockt^  i 
B.  &  A.  437. 


Fenon  not  a  Xember  Before  Contract  entered 
into.] — Where  one  person  purchases  goods,  and 
another  is  afterwards  permitted  to  share  in  the 
adventure,  the  vendor  cannot  recoveragainst  such 
other  person  for  the  price  of  the  goods.  Young  v. 
Hunter,  4  Taunt  582 ;  16  East,  252  ;  2  Bose,  120. 

A  partner  cannot  join  in  suing  upon  a  contract 

made  before  he  became  such,  although,  by  the  deed 

of  co-partnership,  he  was  to  have  a  share  in 

the  prior  contracts  and  transactions  of  the  firm. 

WiUford  V.  Wood,  1  Esp,  182. 

Aeoording  to  English  or  Foreign  Law.] — 
Persons  trading  abroad  in  such  a  mode  as  to 
constitute  a  partnership  here,  may  sue  here  as 
partners  for  a  consignment  sent  to  this  country, 
though  they  cannot  sue  at  the  place  of  trading 
by  reason  of  the  particular  law  of  that  country. 
Shavo  V.  Harvey,  M.  &  M.  626. 

Unauthorised  Dealings  with  Partnership  Pro- 
perty.]— B.  and  S.  traded  in  partnership,  and 
were^  possessed  of  bills  of  exchange,  which  8.,  in 
fraud  of  the  partnership,  indorsed  and  delivered 
to  the  defendant  in  satisfaction  of  a  private  debt 
of  his  own,  the  defendant  being  cognizant  of 


the  fraud.  8.  became  bankrupt.  The  defendant 
having  realized  the  bills,  the  assignees  of  S., 
jointly  with  B.,  without  having  previously  done 
anything  to  disaffirm  the  transaction,  brought 
an  action  against  the  defendant  for  the  wron^nl 
conversion  and  for  money  received  to  their  use  : 
— Held,  without  deciding  whether  they  could 
maintain  an  action  for  conversion,  that  they 
were  entitled  to  recover  under  the  counts  for 
money  received  to  their  use.  Heilbut  v.  NeHU, 
5  L.  R.,  C.  P.  478  ;  39  L.  J.,  0.  P.  245  ;  22  L.  T. 
662  ;  18  W.  R.  898— Ex.  Ch. 

Collusion  with  Partnen.] — I^  a  person  col- 
ludes with  one  partner  in  a  firm  to  injure  the 
other  partners,  those  others  can  maintain  a  joint 
action  against  the  person  so  colluding.  Long^ 
man  v.  Pole,  M.  &  M.  223. 

Bight  to  Sne  Alone — ^Personal  Contraet] — 
A  declaration  stated  that  the  plaintiff  and  A. 
carried  on  business  in  co-partnership ;  and,  in 
consideration  that  the  plaintiff  and  A.  would 
sell  the  defendant  the  business,  and  would  be- 
come trustees  for  him  in  respect  of  all  debts  dne 
to  the  plaintiff  and  A.  in  respect  thereof,  the 
defendant  promised  the  plaintiff  to  pay  him  all 
money  which  he  had  advanced  in  respect  of  the 
co-partnership,  and  for  which  it  was  account- 
able to  the  plaintiff.  Averment,  that  the  plain- 
tiff and  A.  sold  the  business  to  the  defendant, 
and,  at  the  time  of  the  promise,  the  plaintiff 
had  advanced  a  certain  sum.  Breacn,  non- 
payment of  that  money:  —  Held,  on  motion 
m  arrest  of  judgment,  that  it  was  not  necessary 
to  join  A.  as  a  co-plaintiff,  and  that  the  declara- 
tion was  good.  Jones  v.  Robinson,  1  Ex.  464  ; 
17  L.  J.,  Ex.  36  ;  11  Jur.  933. 

A.,  a  coach-maker,  entered  into  an  agreement 
to  furnish  B.  with  a  carriage,  for  the  term  of  five 
years,  at  seventy-five  guineas  a  year.  At  the 
time  of  making  the  contract,  C.  was  a  partner 
with  A.,  but  this  was  unknown  to  B.,the  business 
being  carried  on  in  the  name  of  A.  only.  Before 
the  expiration  of  the  first  three  years,  the  part- 
nership between  A.  and  C.  was  dissolved,  A. 
having  assigned  all  his  interest  in  the  business 
and  in  the  contract  in  question  to  C,  and  the 
business  was  carried  on  by  C.  alone.  B.  was  in- 
formed by  C.  that  the  partnership  was  dissolved, 
and  that  he  (C.)  had  become  the  purchaser  of 
the  carriage  then  in  his  (B.'s)  service.  The 
latter  answered  that  he  would  not  continue  the 
contract  with  C,  and  that  he  would  return  the 
carriage  to  him  at  the  end  of  the  then  current 
year,  and  he  did  so  return  it.  An  action  having 
been  brought  in  the  names  of  A.  and  0.  i^ainst 

B.  for  the  two  payments,  which,  according  to 
the  terms  of  the  contract,  would  become  due 
during  the  last  two  years  of  its  continuance  : — 
Held,  that  the  action  was  not  maintainable,  the 
contract  being  personal,  and  A.  having  trans- 
ferred his  interest  to  C.,  and  having  become 
incapable  of  performing  his  part  of  the  agree- 
ment.   Rohson  V.  Drummond,  2  B.  &  Ad^  303. 

A.,  a  member  of  a  firm  of  A.  Brothers,  of 
South  America,  went  to  Hong  Kong  to  inforce  a 
debt  due  from  B.  &  C!o.,  of  that  place,  to  his  firm. 
Upon  B.  &  Co.  being  threatened  with  proceed- 
ings, they  applied  to  C.  &  Co.  for  assistance. 

C.  &  Co.  agreed  to  advance  B.  &  Co.  the  money 
to  pay  their  debt,  by  remitting  the  amount  to 
A.  &  Co.,  and  afterwards,  in  pursuance  of  this 
agreement,  and  in  consideration  of  A.*8  not  pro- 


933       PAETNERSHIP— Bi7/t^«,  <tc.,  of  Partners  and  Tliird  Parties.      934 


ceeding  to  sae  B.  k  Co.,  gave  an  undertaking  in 
writing,  whereby  C.  &  Co.  promised  to  remit  the 
amount  to  A.'s  agent  in  London,  at  the  expira- 
tion of  six  months,  whereon  A.  gare  B.  &  Co.  a 
receipt  in  full  for  the  debt  due  to  the  firm  of 
A.  &  Co.  C.  &  Co.  afterwards  repudiated  their 
obligation  to  remit  the  amount  to  A.  &  Co.  A. 
brought  an  action,  in  his  own  name,  against 

C.  &  Co. : — Held,  that  the  contract  being  entered 
into  with  A.  personally,  upon  his  undertaking 
not  to  sue  B.  &  Co.,  constituted  a  personal  agree- 
ment ;  and  that  A.  was  entitled  to  sue  C.  &  Co. 
in  his  own  name,  without  joining  his  partners. 
xigacio  v.  Forhe^^  14  Moore,  P.  C.  C.  160  ;  4  L. 
T.  155  ;  9  W.  R.  503. 

When  A.  by  a  private  arrangement  with  B. 
stipulated  that  A.  should  receive  33,  eventually 
35,  out  of  59,  eventually  67  per  cent,  of  the  gains 
of  a  co-partnership,  being  B.'s  ostensible  share 
of  such  gains,  and  when  C.,  who  was  the  partner 
of  B.,  was  privy  to  the  arrangement,  although 
not  a  party  to  it,  and  asked  the  executors  of  A. 
for  a  discharge  for  himself  and  his  firm  in  respect 
of  the  moneys  belonging  to  A. : — Held,  that  C. 
was  a  necessary  party  to  the  suit.  Spartali  v. 
Qnutantinidi,  20  W.  R.  823. 

Where  the  master  of  a  ship  is  part  owner,  but 
has  the  entire  control  and  management  of  the 
ship,  paying  to  his  co-owner  a  third  of  the  net 
profits,  it  is  competent  to  him  to  sue  in  his 
own  name.  Cawthom  v.  Trichett,  16  C.  B.,  N. 
8.  754. 

A.  applied  to  D.  and  S.,  who  were  in  partner- 
ship, for  a  loan.  D.  and  8.  gave  him  an  accep- 
tance by  D.  alone,  and  A.  signed  an  acknowledg- 
ment, in  which  he  declared  that,  if  he  discounted 
D.'s  acceptance,  he  would  remit  his  own  accep- 
tance to  D.  and  8.  A.  did  get  D.'s  acceptance 
discounted,  but  did  not  remit  his  own  acceptance. 

D.  was  afterwards  sued  by  the  holder  of  his 
acceptance,  and  paid  the  amount  out  of  the 
partnership  funds  : — Held,  that  D.  was  entitled 
to  sue  A.  for  money  paid  to  his  use,  upon  an  im- 
plied contract  by  A.  to  indemnify  him,  arising 
upon  D.  being  compelled  to  pay  the  acceptance, 
and  that  S.  need  not  join  in  such  action ;  although 
if  an  action  had  been  brought  against  A.  on  the 
written  agreement  for  not  remitting  the  cross 
acceptance,  8.  must  then  have  been  a  co-plain- 
tiff. BHver  v.  Burton,  17  Q.  B.  989  ;  21  L.  J., 
Q.  B.  157. 

A  plaintiff  declared  against  the  defendants  as 
accountants,  alleging  negligence  in  the  making 
out  accounts,  in  which  he  and  his  two  partners 
were  interested,  in  consequence  of  which  the 
plaintiff  sustained  damage  : — Held,  that  evidence 
that  the  defendants  were  retained  and  employed 
by  the  firm,  sustained  an  allegation  of  a  retainer 
and  an  employment  by  the  plaintiff.  Story  v. 
Richardson,  8  Scott,  291 ;  6  Bing.  N.  C.  123  ;  4 
Jur.  26. 

Business    nomixLally     Carried    on     by 

Others.] — Spurr,  an  attorney,  practised  under 
the  style  or  firm  of  Spurr  &  Chambers,  and  did 
work  as  an  attorney  for  Cass.  Chambers, 
although  an  attorney  himself,  was  in  fact  not  a 
partner  in  the  firm,  but  a  salaried  clerk  having 
an  interest  in  the  net  profits  of  the  business. 
Spurr  was  indebted  to  Cass  upon  a  bill  of  ex- 
change for  a  smaller  amount  than  the  bill  of 
costs  upon  which  Cass  was  indebted  to  him. 
Cross  actions  were  brought,  and  in  one  action 
Cass  pleaded  never  indebted,  and  set  off  the 


amount  due  upon  the  bill  of  exchange,  while  in 
the  other  Spurr  likewise  pleaded  that  he  did  not 
accept  the  bill  of  exchange,  and  set  off  the 
amount  due  upon  the  bill  of  costs.  The  jury 
found  that  Chambers  had  authorized  Spurr  to 
contract  on  behalf  of  himself  and  Chambers  with 
Cass,  and  that  Spurr  had  so  contracted  : — Held, 
that  it  was  competent  to  Spurr  to  sue  alone,  and 
to  maintain  the  action  subject  to  any  set-off 
which  Cass  might  have  against  Spurr  and 
Chambers  jointly.    Spurr  v.  Cast,  Cass  v.  Spurr, 

5  L.  R.,  Q.  B.  656  ;  39  L.  J.,  Q.  B.  249  ;  23  L.  T. 
409. 

In  the  Case  of  Dormant  Partners.] — It  is  not  a 
ground  of  nonsuit  in  an  action  on  a  contract, 
that  the  name  of  a  dormant  partner  is  not 
joined.    Leveck  v.  Sha/toe,  2  Esp.  468. 

Even  if  he  partakes  of  the  benefit  of  the  con- 
tract, for  he  could  not  maintain  the  action. 
Lloyd  V.  Archbowle,  2  Taunt.  324.  And  see 
Bovill  V.  Wood,  2  M.  &  S.  23  ;  1  Rose,  156. 

If  the  ostensible  proprietor  of  materials  enters 
into  a  contract  for  worx  to  be  done  thereon,  it  is 
not  necessary  that,  in  an  action  brought  on  the 
contract,  another,  who  has  secretly  purchased  a 
share  from  him,  but  is  no  party  to  the  contract, 
should  be  joined  as  a  co-plaintiff.  Mawman  v. 
CHllett,  2  Taunt.  325,  n. 

Nor  could  such  dormant  partner  sustain  an 
action.    lb. 

Death  of  Partner.] — In  an  action  by  one  of 
two  surviving  partners,  the  fact  of  his  being  a 
survivor  must  be  stated  in  the  declaration: 
therefore,  a  count  for  goods  sold  by  him  to  the 
defendant  is  not  supported  by  proof  that  the 
goods  were  sold  by  him  and  his  deceased  partner. 
Jell  V.  Douglas,  4  B.  &  A.  374. 

Where  money  is  owing  to  two  partners  and 
after  the  death  of  one  it  is  paid  to  a  third  peiBon. 
the  surviving  partner  may  maintain  an  action 
for  money  had  and  received  in  his  own  right 
and  not  as  survivor.  Smith  v.  Barrow,  2  T.  R. 
476. 

A  surviving  partner  may  recover  upon  a 
contract  entered  into  with  him  and  his  deceased 
partner.    Richards  v.  Ilvathex,  1  B.  &  A.  29. 

Bankmptey  of  Partner.] — ^A  solvent  partner 
may  issue  a  writ  of  summons  in  the  name  of  his 
co-partners,  or,  if  bankrupt,  in  the  names  of  Lis 
assignees,  as  well  as  his  own,  in  order  to  recover 
a  debt  due  to  the  partnership.  Whitehead  v. 
Hughes,  2  C.  &  M.  318  ;  4  Tyr.  92  ;  2  D.  P.  C. 
258. 

But  the  partners  who  object  have  a  right  to  be 
indemnified  against  the  costs.    Ih, 

To  an  action  by  several  partners,  the  defendant 
may  plead  in  bar  the  bankruptcy  of  one  of  them. 
Eckhardt  v.  Wilson,  8  T.  R.  140. 

A  solvent  partner  and  the  assignees  of  his 
bankrupt  partner  brought  an  action  against  B. 
for  certain  partnership  bills  of  exchange,  which 
the  bankrupt  partner  had  indorsed  to  B.  for  a 
private  debt.  B.  was  aware  of  the  fraud  at  the 
time.  The  payment  amounted  to  a  fraudulent 
preference  as  against  the  other  creditors.  The 
day  after  the  indorsement  the  bankrupt  partner 
was  arrested,  and  became  a  bankrupt  under  24 

6  25  Vict.  c.  134,  s.  71 :— Held,  that  as  the 
assignees  had  elected  to  treat  the  indorsement  as 
void,  they  had  a  joint  cause  of  action  with  the 
solvent  partner,  and  were  not  estopped  from 

H  H  2 


against  him  for  the  proceeds,  he  was  not  allowed 
to  set  off  a  debt  dne  from  the  partner  who  em- 
ployed him  to  sell,  although,  at  the  time  he  was 
employed,  he  believed  such  partner  was  the  ex- 
clusive owner  of  the  property,  and  had  no  notice 
of  the  interest  of  the  other  partners,  xmlesB 
the  other  partners  had  consented  to  their  co- 
partner so  appearing  to  the  auctioneer  as  sole 
owner,  or  had  otherwise  been  gr^ilty  of  some 
default  on  their  part.  Gordon  v.  Ellu^  3  D.  &  L. 
803 ;  2  C.  B.  821 ;  15  L.  J.,  C.  P.  178 ;  10  Jnr. 
359.    And  9ee  Set-opp. 


Seduction  of   Damages.] — In  order   to 


ion  b] 
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denying  the  validity  of  the  indorsement  HHU 
Jmt  V.  Xevill,  4  L.  R.,  C.  P.  354  ;  38  L.  J.,  C.  P. 
273  ;  20  L.  T.  490  ;  17  W.  R.  853.  Affirmed,  5 
L.  R.,  C.  P.  478  ;  39  L.  J.,  C.  P.  345  ;  22  L.  T. 
662  ;  18  W.  R.  898— Ex,  Ch. 

Suing  in  Kame  of  Finn  after  Change  in 
Xembers.] — On  the  dissolution  of  a  partnership, 
it  was  agreed,  that  the  joint  debts  should  be  re- 
ceived by  an  agent  appointed  by  both  partners 
for  the  discharge  of  their  joint  debts.  A  joint 
debtor  acceded  to  this  arrangement,  but  after- 
wards one  of  the  partners  countermanded  the 
authority  given  to  the  agent,  and  demanded  the 
debt  from  the  debtor,  which  he  paid  : — Held, 
that  no  action  for  the  recovery  of  the  debt  was 
maintainable  in  the  name  of  the  partners. 
JJristoto  V.  Taylor,  2  Stark.  50. 

Where  A.  was  indebted  to  B.,  and  afterwards 
C.  entered  into  partnership  with  B.,  and  A.  con- 
tracted a  further  debt  with  both,  and  then  settled 
an  account  with  both,  as  well  upon  what  was 
due  to  B.  before  his  partnership  with  C,  as  upon 
the  debt  contracted  af  ter\^'ards : — Held,  that  B. 
and  C.  might  join  in  an  action  on  an  account 
stated.    Moor  v.  JliU,  Peake's  Add.  Gas.  10. 

Cost-Book  Kining  Company.]— A  creditor  of  a 
cost-book  mining  company  will  not  be  allowed 
to  bring  an  action  against  a  shareholder  of  the 
company  for  the  purpose  of  inforcing  a  call,  and 
therefore  if  the  action  is  not  really  an  action  by 
the  creditor,  but  a  collusive  action  by  the  com- 
pany, it  will  be  stayed.  A  cost-book  mining 
company,  though  unincorporated,  may,  since  the 
Judicature  Acts,  sue  by  its  partnership  name. 
E*cott  V.  Gray  and  West  Marin  atid  Jt\trte9cue 
Co7isoU  Mining  Company,  47  L.  J.,  0.  P.  606 ; 
39  L.  T.  121. 

When  Partner  is  Insane.] — ^A  person  who 
has  become  permanently  insane,  but  has  not 
been  so  found  by  inquisition,  may  maintain  a 
suit  by  his  next  friend  for  the  protection  of 
property  in  which  he  is  interested  as  partner. 
Jones  V.  Lloyd,  18  L.  R.,  Eq,  265  ;  43  L.  J.,  Ch. 
826  ;  30  L.  T.  487  ;  22  W.  R.  785. 

A  bill  was  filed  by  a  next  friend  on  behalf  of 
a  person  of  unsound  mind  not  so  found  by  in- 
quisition, against  his  partner  in  business,  alleging 
that  he  had  for  some  time  past  been  suffering 
from  softening  of  the  brain  and  was  of  unsound 
mind,  and  that  it  would  be  for  his  benefit  that 
the  partnership  should  be  dissolved;  and  praying 
that  the  partnership  might  be  dissolved  and  ac- 
counts taken,  and  his  share  in  the  assets  secured 
for  his  benefit,  and  for  a  receiver: — Held,  that 
the  suit  could  be  maintained.    lb. 

Articles  of  partnership  provided  that  either 
party  should  be  at  liberty  to  determine  the 
partnership  at  the  end  of  the  first  seven  years  of 
the  term,  on  giving  previous  notice  to  the  other 
partner  of  his  intention  to  do  so.  One  partner 
having  become  insane,  the  other  served  on  him 
notice  of  his  intention  to  determine  the  partner- 
ship at  the  end  of  the  first  seven  years  of  the 
term  : — Held,  that  the  notice  oould  not  be  with- 
drawn without  the  consent  of  the  insane  partner. 
lb. 

Bet-off  by  Defendant.] — Where  one  member  of 
a  firm,  with  the  concurrence  of  the  others,  had 
employed  an  auctioneer  to  sell  some  of  the 
partnership  property,  in  an  action  by  the  firm 


entitle  a  defendant  in  an  action  brought  against 
him  by  partners  for  a  breach  of  contract  causing 
damage  to  the  partnership,  to  take  into  account 
a  benefit  accruing  to  any  of  the  plaintiffs  from 
such  breach,  for  the  purpose  of  reducing  the 
damages,  such  benefit  must  be  a  joint  benefit 
accruing  to  the  partnership,  and  it  is  immaterial 
for  the  assessment  of  damages  whether  or  not 
individual  plaintiff  have  actually  benefited  in 
other  wajrs  from  the  very  default  of  the  defen- 
dant for  which  as  a  partnership  they  are  suing. 
Jebsen  v.  East  and  West  India  Dod  Company^ 
10  L.  R..  C.  P.  300  ;  44  L.  J.,  C.  P.  181 ;  32  L.  T. 
321  ;  23  W.  R.  624. 

When  a  partnership  sues  for  breach  of  con- 
tract, the  damages  must  be  confined  to  those 
sustained  by  the  partnership ;  and  part-owners 
of  ships  are  for  the  purposes  of  such  an  action  in 
the  same  position  as  partners.    lb. 

The  plaintiffs,  as  owners  of  an  emigrant  ship, 
were  unable  to  carry  their  destined  passengeis 
through  the  defendant's  default,  and  many  of 
the  emigrants  so  lost  to  the  plaintiffs'  ship  went 
consequently  by  another  ship,  of  which  also  some 
of  the  plaintiffs  were  part-owners  : — Held,  that 
the  true  mode  of  assessing  the  damages  to  which 
the  plaintiffs  were  entitled  was  to  estimate  the 
actual  loss  to  them  as  owners  of  the  ship  delayed 
by  the  breach  of  contract,  and  wholly  to  disre- 
gard  any  gain  which  those  of  them  who  were 
part-owners  of  the  second  ship  had  in  conse- 
quence made.    lb. 


ii.  Actions  against. 

Joint  or  Separate  Liability.] — Actions  for 
partnership  debts  may  be  brougnt  against  one 

Eartner  only,  and,  unless  he  pleads  in  abatement, 
e  will  be  afterwards  concluded.  Rice  v.  Shute, 
2  W.  Bl.  695  ;  5  Burr.  2611 ;  8.  P.,  Abbott  v. 
Smith,  2  W.  Bl.  947. 

In  an  action  against  one  of  several  partners 
for  not  delivering  goods,  with  a  count  for  money 
had  and  received,  to  which  defendant  pleaded 
that  the  promises  were  made  jointly  with  A. 
and  B.,  it  appeared  that  the  defendant  being 
partner  with  A.  and  B.,  made  the  contract  indivi- 
dually, though  in  the  name  of  the  partnership, 
and  for  the  sale  of  partnership  property,  and 
that  in  fraud  of  his  partners  ne  received  the 
money  to  his  own  use,  though  the  bill  drawn  by 
him  for  the  money  was  in  the  partnership  name : 
— Held,  that  the  plaintiff  might  recover  the 
money  so  received.  Hudson  v.  Robin>son,  4  M.  A: 
S.  475. 

A.  sued  B.,  C.  and  D.,  in  a  joint  action  for  an 
attomey*6  bill ;  B.  pleaded  nunquam  indebitatus, 
and  C.  and  D.  suffered  judgment  by  default : — 
Held,  that  in  order  to  entitle  A.  to  a  verdict 
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f^nst  B.,  the  jury  must  be  satisfied  that  there 
was  a  joint  contract  with  A.  by  B.,  C.  and  D., 
jointly,  and  that  it  was  not  suflScient  to  shew  that 
there  was  a  separate  contract  between  A.  and  B. 
only,  even  though  the  evidence  would  have  been 
sufficient  to  support  an  action  by  A.  against  B. 
alone.    Jtobeum  v.  Oanderton,  9  C.  &  P.  476. 

A  contract  made  by  two  partners  to  pay  a  cer- 
tain sum  of  money  to  a  third  person  equally  out 
of  their  own  private  cash,  is  a  joint  contract,  and 
they  must  be  jointly  sued  upon  it.    Byers  v. 
'Dobry,  1  H.  Bl.  236. 

Declaration  upon  a  bill  of  exchange  drawn 
upon  two  persons  by  the  name  of  Saunders, 
Brothers  &  Co. ;  plea,  that  the  promises  were 
made  by  two  other  persons  named  in  the  plea 
jointly  with  the  defendants.  The  defendants 
proved,  that,  although  they  carried  on  business 
in  London  under  the  firm  of  Saunders,  Brothers 
&  Co.,  two  other  persons  named  in  the  plea,  who 
resided  at  the  Mauritius,  where  the  bill  was 
drawn,  were  in  fact  in  partnership  with  them, 
and  that  the  plaintiff  resided  at  the  Mauritius  : 
— Held,  that  the  jury  was  properly  directed  to  find 
for  the  plaintiff,  if  they  thought  the  holder  of 
the  bill  had  reason  to  consider  that  the  defen- 
dantB  alone  constituted  the  house  of  S.,  B.  &  Co.. 
the  question  being  with  whom  the  plaintiff  con- 
tracted, De  MautoH  v.  Saunders,  1  B.  &  Ad. 
398. 

Where  one  of  several  partners,  with  the  privity 
of  the  others,  drew  bills  in  his  own  name  in 
favour  of  persons  who  advanced  him  the  amount, 
which  he  applied  to  the  use  of  the  partnership : 
—Held,  that  although  the  partners  were  not 
jointly  liable  on  the  bills,  yet  that  they  might 
be  jointly  sued  by  the  payees  for  money  lent. 
Dentm  v.  Rodie,  3  Camp.  493. 

Two  Actions  for  same  Debt] — Several  actions 
will  not  lie  against  the  different  members  of  a 
partnership  firm  for  the  same  identical  debt. 
Chrne  V.  Legh,  9  D.  &  R,  126  ;  6  B.  &  C.  124. 

Therefore,  where  a  plaintiff  brought  two  ac- 
tions against  two  joint  contractors  for  the  same 
debt,  the  court  set  aside  the  proceedings  without 
costs  in  one  action,  the  debt  and  costs  in  the 
other  having  been  paid.    Ih, 

In  Case  of  Secret  Partnership.] — A  defendant 
may  plead  a  secret  partnership  in  abatement, 
though  the  plaintiff  had  no  means  of  knowing 
of  the  partnership,  and  could  not  have  proved 
it  had  he  joined  the  secret  partner  in  the  action. 
JDuhoU  v.  Imdert,  1  Marsh.  246  ;  5  Taunt.  609. 

Afterwards  held,  that  the  non-joinder  of  a 
secret  partner  could  not  be  pleaded  in  abatement. 
Mullet  V.  Tlooh,  M.  &  M.  88. 

Where,  in  an  action  for  goods  sold,  the  defen- 
dant pleaded  in  abatement  that  a  person  who 
jointly  promised  with  him  was  not  joined  as  a 
co-defendant : — Held,  that  the  plea  was  not 
supported  by  evidence  of  a  secret  partnership, 
of  which  the  plaintiff  had  no  knowledge  ;  the 
goods  having  been  ordered  by  the  defendant  in 
his  own  name.    Stanjtjield  v.  Levey^  3  Stark.  8. 

Death  of  Partner.] — Where  one  partner  signed 
an  agreement  on  behalf  of  the  firm,  and  died  : — 
Held,  that  an  action  on  the  agreement  was  well 
brought  against  the  executors  of  the  survivor. 
Oalder  v.  Rutherford,  3  B.  &  B.  302  ;  7  Moore, 
158. 

A  demand  against  a  surviving  partner,  as  sur- 


vivor, may  be  joined  with  a  demand  due  from 
him,  as  if  he  was  solely  liable.  Oolding  v. 
Vaugha?i,  2  Chit.  436. 

Under  a  count  for  money  had  and  received  by 
three,  the  plaintiff  cannot  give  in  evidence  money 
had  and  received  by  them  and  by  a  fourth  partner 
who  is  dead.  Spaldhig  v.  Mure,  6  T.  &  R.  363. 

One  Partner  becoming  Bankrupt.  —  Counts 
upon  a  promise  by  the  defendant  and  another, 
since  become  a  bankrupt  and  certificated,  may 
be  joined  in  an  action  against  the  solvent  partner 
alone,  with  counts  on  promises  by  the  defendant 
soiely,  since  the  other  became  a  banknipt. 
Hawkins  v.  Ram^hotham,  6  Taunt.  179. 

But  the  defendant  might  plead  the  joint  con- 
tract in  abatement.    lb. 

In  Name  of  Firm  after  Change  of  Xembers.] — 

I  cannot  help  thinking  that  some  difficulty  may 
arise  with  regard  to  that  provision  of  the  judica- 
ture rules  which  enables  partners  to  be  sued  in 
the  name  of  the  firm,  because  we  have  not  yet 
introduced  into  our  law  the  notion  that  a  fiim  is 
a  persona.  What  I  mean  is,  that  supposing  there 
to  have  been  an  entire  change  in  the  constitu- 
tion of  the  film,  and  that  although  the  name  of 
the  firm  continued,  the  firm,  at  the  time  when 
the  action  was  brought,  consisted  of  entirely 
different  persons  from  those  of  whom  it  consisted 
at  the  time  when  the  contract  was  made ;  for 
instance,  if  A.,  B.,  and  C.  were  the  partners  at 
the  time  of  the  action,  and  E.,  F.,  and  G.  at  the 
time  of  the  contract. — Per  James,  L.  J.,  in  Blain, 
Ex  parte,  Saicers,  In  re,  12  Ch.  D.  522  ;  41  L.  T. 
46  ;  28  W.  R.  at  p.  336. 

I  quite  agree.  It  may  be  that  under  the  cir- 
cumstances you  oould  not  sue  the  firm. — Per 
Brett,  L,  J.,  lb. 

Against  Existing  Partners  together  with 

Former  Partner.] — The  plaintiffs  having  brought 
an  action  and  obtained  judgment  against  the 
firm  of  "  H.  &  D.,"  applied  to  a  judge  under  Ord. 
XLII.  r.  8,  for  leave  to  issue  execution  against 
M.  as  being  a  member  of  the  firm.  It  appeared 
that  the  action  was  upon  a  bill  of  exchange 
drawn  by  D.  at  a  time  when  M.,  H.  and  D.,  were 
partners  in  the  firm  of  H.  Sc  D.,  but  that  M.  had 
retired  from  the  partnership  prior  to  the  issuing 
of  the  writ,  and  that  the  finn  of  H.  &  D.  then 
continued,  but  consisted  of  H.  and  D.  only.  The 
bill  was  drawn  without  the  knowledge  or  consent 
of  M.,  and  for  a  purpose  unconnected  with  the 
partnership  : — Held,  first,  that  under  Ord.  XVI, 
r.  10,  whicn  enables  two  or  more  persons  being 
liable  as  co-partners  to  be  sued  in  the  name  of 
their  firm,  the  right  to  sue  partners  in  the  name 
of  a  firm  is  not  limited  to  the  case  of  partners 
carrying  on  business  at  the  date  of  the  writ ; 
secondly,  that  it  was  a  question  of  fact,  having 
regard  to  the  circumstances  and  the  proceedings 
subsequent  to  the  writ,  whether  the  plaintiff 
intended  to  sue  under  the  firm  name  those  part- 
ners only  who  were  members  of  the  firm  at  the 
commencement  of  the  action,  or  the  same  persons 
together  with  any  former  partner.  Yovng,  Ex 
parte  (19  Ch.  D.  124)  considered.  DaHs  v. 
Morris,  10  Q.  B.  D.  436 ;  52  L.  J.,  Q.  B.  401  ;  31 
W.  R.  749. 

Firm  Dissolved  before  Writ — Service  on 

oneXember.] — Per  Lord  Selborne,  L.  C. :  Whether 
the  provision  of  Ord.  XVI.  r.  10,  that  partners 


entered  against  an  individual  member  of  tlie 
firm  who  has  made  default  in  appearing  to  the 
action.  JacTaon  v.  Litchjieldy  8  Q.  B.  D.  474  ; 
51  L.  J.,  Q.  B.  327  ;  46  L.  T.  518  ;  30  W.  B.  531 
— C.A. 

Action  on  Judgment  againit  Xembers.] 

— Where  judgment  has  been  recovered  against  a 
partnership  firm  in  the  name  of  the  firm,  the 
plaintifi  may  bring  an  action  on  the  judgment 
against  the  individual  members  of  the  firm,  and 
is  not  confined  to  the  remedy  given  by  Ord."^ 
XL  11.  r.  8,  with  respect  to  the  issue  of  execu- 
tion. Clark  V.  Cullen,  9  Q.  B.  D.  355  ;  47  L.  T. 
307. 


Appearanoe  by  one  Partner — Judgment 


939       PARTNERSHIP— Bt^At*,  dtc,  of  Partners  and  Third  Parties.      940 

may  be  sued  in  the  name  of  their  firm,  applies, 
not  only  to  a  partnership  existing  at  the  time 
when  the  writ  is  issued,  but  also  to  a  partnership 
dissolved  before  the  issue  of  the  writ  in  respect 
of  a  cause  of  action  which  arose  during  its 
existence,  quaere.  But,  if  it  does,  still  judgment 
in  the  action  is  not  per  se  binding  on  any 
member  of  the  dissolved  firm  who  has  not  been 
served  with  the  writ  as  a  partner,  or  has  not 
admitted  on  the  pleadings  that  he  is  or  has  been 
adjudged  to  be  a  partner.  Leave  ought  not  to 
be  given  to  issue  execution  on  the  judgment 
against  such  a  person,  if  he  disputes  his  liability, 
without  the  previous  determination  of  the  ques- 
tion of  his  liability ;  nor  can  a  debtor^s  summons 
be  properly  issued  against  him  on  the  judgment 
per  se.  Young ^  Ex  parte,  Yming,  In  rt',  19  Ch, 
D,  124 ;  51  L.  J.,  Ch.  141 ;  4^  L.  T.  493 ;  30 
W.  B.  330—0.  A. 

Per  Cotton,  L.  J. :  Ord.  XVI.  r.  10,  applies 
only  to  a  partnership  existing  at  the  time  when 
the  writ  is  issued.  It  does  not  apply  to  a  part- 
nership dissolved  before  the  issue  of  the  writ. 
lb. 

Per  Brett,  L.  J. :  Ord.  XVI.  r.  10,  authorizes 
the  suing  in  the  name  of  their  firm  the  members 
of  a  partnership  dissolved  before  the  issue  of  the 
writ,  in  respect  of  a  cause  of  action  which  arose 
during  the  existence  of  the  firm,  and  service  of 
the  writ  on  one  of  the  former  partners  is,  under 
r.  6  of  Ord,  IX.,  a  good  service  on  the  others ; 
and  a  judgment  obtained  after  such  a  service 
only  is  binding  on  a  former  partner  who  has  not 
admitted  that  he  is  nor  has  been  adjudged  to  be 
a  partner,  so  that  a  debtor's  summons  can  pro- 
perly issue  on  the  judgment,  though  execution 
cannot  issue  without  the  leave  of  the  court. 
Ih. 

A  partnership  consisting  of  several  members 
was  dissolved  as  to  one  of  them  on  the  17th  of 
December,  and  the  business  was  thenceforth 
continued  by  the  others  under  the  old  firm 
name,  and  at  the  old  place  of  business.  On  the 
18th  of  December  a  creditor  of  the  old  partner- 
ship, who  was  ignorant  of  the  dissolution,  com- 
menced an  action  against  the  partners  (suing 
them  in  the  firm  name)  in  respect  of  a  debt  con- 
tracted before  the  dissolution.  On  the  21st  of 
December  the  writ  was  served  personally  on  one 
of  the  continuing  partners.  The  retired  partner 
was  not  served  in  any  way.  No  appearance 
was  entered  to  the  writ,  and  on  the  29th  of 
December  the  plaintiff  signed  judgment  by 
default.  Execution  was  issued,  but  the  sheriff 
found  no  goods  of  the  partnership  upon  which 
to  levy.  No  application  was  made  under  r.  8 
of  Ord.  XLII.  for  leave  to  issue  execution  against 
the  retired  partner.  In  the  following  May,  the 
retired  partner  having  had  no  previous  notice  of 
the  action,  the  plaintiff  served  him  with  parti- 
culars of  the  demand  of  the  judgment  debt,  and, 
he  not  having  paid  it,  the  plaintiff  served  him 
with  a  debtor's  summons  founded  on  the  judg- 
ment debt.  He  denied  the  debt,  and  applied  to 
the  Bankruptcy  Court  to  dismiss  the  summons  : 
— Held,  by  Lord  Selbome,  L.  C,  and  Cotton, 
L.  J.  (dissentiente  Brett,  L.  J.),  that  the  judg- 
ment would  not  support  the  debtor's  summons, 
and  that  the  summons  must  be  dismissed.    Ih. 


Judgment   against  Firm.] — Where  the 

writ  in  an  action  is  issued  against  a  partnership 
firm  in  the  name  of  the  firm  the  judgment  must 
be  against  the  firm,  and  it  cannot  be  separately 


against  Partner  Appearing  —  Amendment  of 
Judgment] — The  plaintiff  issued  a  writ  against 
the  firm  of  B.  &  Co.  B.  only  appeared  to  the 
writ,  and  the  plaintiff  delivered  statement  of 
claim  against  **  B.,  sued  as  B.  &  Co."  Issue 
having  been  joined,  the  case  proceeded  to  trial, 
when  a  verdict  for  the  plaintiff  was  taken  by 
consent,  and  judgment  signed  against  ^'  E.,  sued 
as  B.  &  Co."  The  plaintiff,  having  subse- 
quently discovered  that  C.  had  been  a  member 
of  the  firm  of  B.  &  Co.,  applied  for  an  order  to 
amend  the  judgment  by  making  it,  in  accord- 
ance with  the  writ,  a  judgment  against  the  firm 
of  B.  &  Co. : — Held,  that  the  amendment  ought 
not  to  be  allowed,  for  the  plaintiff,  although  he 
acted  in  ignorance  of  the  &cts,  must  be  taken  to 
have  elected  to  sue  B.  alone,  and  was  concluded 
by  the  form  of  the  proceedings  subsequent  to  the 
appearance.  Mumter  v.  Railton,  11  Q.  B.  D. 
435  ;  52  L.  J.,  Q.  B.  409  ;  48  L.  T.  624 ;  31 
W.  B.  880— C.  A.    Beversing  10  Q.  B.  D.  475. 

Statement  of  Defenoe.l — One  of  two  mem- 
bers of  a  defendant  partnership  made  default  in 
appearance.  The  other  put  in  a  statement  of 
defence  in  the  name  of  the  firm.  A  motion  to 
take  it  off  the  file  was  refused.  Taylor  v. 
Collier,  51  L.  J.,  Ch.  863  ;  30  W.  B,  701. 

Cost-Book  Mining  Company.]  —  A  cost-book 
mining  company  though  unincorporated  may 
since  the  Judicature  Acts  be  sued  in  its  partner- 
ship name.  Escott  v.  Oray  and  West  Maria 
ana  Fortescve  Consols  Minwg  Company^  47 
L.  J.,  C.  P.  606  ;  39  L.  T.  121. 

Beryice   of  Writ  —  Lnnatio  Defendant]  — 

The  defendant,  who  carried  on  business  in  the 
name  of  a  firm  apparently  consisting  of  more 
than  one  person,  was  sued  in  her  firm  name  ;  the 
writ  was  served  at  her  place  of  business  upon 
;  the  manager  according  to  Ord.  IX.  r.  6a ;  and 
judgment  signed  in  default  of  appearance.  At 
the  time  of  the  service  of  the  writ  she  was  of 
unsound  mind  and  confined  in  an  asylum,  bat 
this  was  unknown  to  the  plaintiff  : — Held,  that 
the  judgment  must  be  set  aside,  as  the  writ 
ought  to  have  and  had  not  been  served  under 
Old.  XIII.  r.  1.  I\}re  Street  Warehmtse  Com- 
pany V.  Durrani,  10  Q.  B.  D.  471  ;  52  L.  J., 
Q.  B  287  ;  48  L.  T.  531 ;  31  W.  B.  765. 

Judgment  against  Partners — Operation  of.] 

— There  is  no  settled  rule  of  equity  that  a  con- 
tract which  is  in  terms  joint,  and  would  be  so 
construed  at  law,  is  to  be  treated  in  equity  as 
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joint  and  several.  An  action,  and  a  jadgment 
against  two  peisons  who  had  borrowed  money 
from  the  plaintiffs  (though  the  jadgment  is  un- 
satisfied), constitute  a  bar  to  another  action 
brought  by  the  same  plaintiffs  against  a  third 
person,  who  is  afterwards  discovered  to  have 
been  leallj  interested,  as  a  partner,  with  the 
two  debtors  in  the  business  for  the  purposes  of 
which  the  money  had  been  borrowed.  Kifi^  v. 
Iloare  (13  M.  &  W.  494)  adopted  (diss.  Lord 
Penzance).  Kendall  v.  Hamilton^  4  App.  Cas. 
504  ;  48  L.  J.,  C.  P.  705 ;  41  L.  T.  418  ;  28 
W.  R.  97.  Aflirming  3  C.  P.  D.  403  ;  47  L.  J., 
C.  P.  665  ;  39  L.  T.  250  ;  27  W.  R.  121— C.  A. 

E.  had,  under  a  written  arrangement  between 
himself  and  W.  &  M.,  made  large  advances  to 
them  in  respect  of  certain  speculations  in  iron. 
W.  &  M.  fell  into  cUfficulties.  K.  brought  an 
action  against  them  to  recover  the  debt,  and 
obtained  judgment.  This  judgment  remained 
unsatisfied.  W.  &  M.,  who  resided  in  Scotland, 
became  bankrupt  there,  and  K.  put  in  his  claim 
under  the  Scotch  sequestration,  and  recovered  a 
small  dividend.  K.  then  discovered  that  H.  had 
been  associated  as  a  partner  in  the  speculations 
in  iron,  and  brought  an  action  against  him  as 
having  been  jointly  liable  with  W.  &  M.  in 
respect  of  the  advances  : — Held,  that  the  action 
against  H.  was  not  maintainable,  the  contract 
having  passed  into  a  judgment.  Diss.  Lord 
Penzance,  on  the  ground  t^t  the  objection  to 
K.'8  title  to  recover  was  merely  one  of  technical 
procedure  at  law,  and  that  since  the  Judicature 
Act,  1873,  the  rule  of  equity  had,  as  to  such  a 
matter,  superseded  the  rule  of  law,  and  the  rule 
in  equity  admitted  of  this  proceeding  against  H., 
the  newly-discovert  partner.  The  expression 
that  partnership  debts  were  treated  in  equity  as 
joint  and  several  explained.    lb. 


Pleadings — Katten  of  Prooedure.]  —  The 
defendant  was  a  member  of  a  firm  in  Scotland 
which  had  agreed  to  build  a  ship  for  the  plain- 
tiffs. Having  been  sued  alone  for  breach  of  the 
agreement,  he  pleaded  that  the  contract  had 
been  entered  into,  and  was  to  be  wholly  per- 
formed in  Scotland ;  that  the  contract  was  made 
with  a  trading  partnership  or  firm  domiciled  in 
Scotland,  and  that  by  the  law  of  Scotland  he, 
as  a  member  of  such  firm,  could  not  be  held 
individually  liable  for  the  breach,  until  judg- 
ment had  been  recovered  against  the  firm  : — 
Held,  that  as  the  plea  merely  stated  matters  of 
procedure,  it  was  therefore  bad.  BvUock  v. 
Caird,  10  L.  R.,  Q.  B.  276  ;  44  L.  J.,  Q.  B.  124  ; 
32  L.  T.  814  ;  23  W.  R.  827. 

Co-partner  with  Plaintiff  named  as  Defen- 
dant]— S.  commenced  an  action  against  the 
Dublin  United  Tramways  Company,  with  which 
had  been  amalgamated  the  North  Dublin  Street 
Tramways  Company,  and  for  whose  engagement 
the  former  company  were  admittedly  liable,  to 
recover  the  sum  of  5,3702. 10«.,  due  to  him  on 
foot  of  an  agreement  entered  into  between  him 
as  a  parliamentary  agent  and  the  North  Dublin 
Street  Tramways  Company,  for  parliamentary 
business,  or,  in  the  alternative,  to  recover  the 
sum  of  3,3732.  0«.  2d,  upon  a  quantum  meruit 
claim.  The  Dublin  United  Tramways  Company, 
by  their  defence,  amongst  other  matters,  pleaded 
that  8.  was  only  one  member  of  the  firm  of  S.  & 
C,  and  that  he  was  not  the  parliamentary  agent 
of  the  North  Dublin  Street  Tramways  Company, 


but  that  the  work,  if  any,  was  done  by  the  firm. 
Accordingly  S.,  by  leave  of  the  court,  amended 
the  writ  of  summons  and  statement  of  claim  by 
adding  C.  as  a  defendant ;  and  he  also  added  a 
paragraph  to  the  statement  of  claim,  stating 
that  a  partnership  existed  between  himself  and 
C.  from  1873  to  a  particular  date  in  1876,  when 
It  was  dissolved  upon  terms  contained  in  a  letter 
of  C.  to  S.,  which  was  set  out  in  the  amended 
statement  of  claim,  and  which  letter  was  in  sub- 
stance an  equitable  assignment  or  release  to  S. 
of  C.*s  share  in  the  demand  sued  for.  The 
amended  statement  of  claim  did  not  contain  any 
other  allegations  shewing  that  C.  was  interested 
in  or  affected  by  the  subject-matter  of  the 
action ;  nor  did  it  aver  that  C.  had  refused  to 
join  S.  as  co-plaintiff,  and  no  relief  was  claimed 
against  C.  A  demurrer  by  C.  to  the  statement 
of  claim  was  overruled.  Hammovd  v.  Messenger 
(9  Sim.  327)  distinguished,  as  regards  pleading! 
since  the  Judicature  Act.  Sandes  v.  Dublin 
United  Tramtoays  Company ^  12  L.  R.,  Ir.  206. 

Garnishee  Order.  J — A  garnishee  order  cannot 
be  made  under  Ord.  ^jV.  r.  2,  attaching  a 
debt  due  from  a  partnership  firm  described 
by  its  partnership  name.  Walker  v.  Rooke^ 
6  Q.  B.  D.  631  ;  50  L.  J.,  Q.  B.  470. 


b.   Proof  of  Liability  and  Bvldenoe. 

Parol  Evidence.] — In  an  action  against  one  of 
several  members  of  a  society,  established  under 
a  deed  of  co-partnership,  for  goods  supplied  to 
the  society,  he  may  be  proved  to  be  a  partner  by 
parol  evidence,  without  producing  the  deed.  AU 
derson  v.  Clay,  1  Stark.  405. 

Where  the  question  was,  whether  A.,  who 
resided  in  this  country,  was  a  partner  with 
B.,  who  lived  in  Spain,  it  is  not  even  prim4 
facie  evidence  of  the  fact,  to  shew  that  B. 
had  long  traded  at  St.  Sebastian,  in  Spain, 
under  the  firm  of  A.  &  B.,  and  that  A.  had 
resided  there  for  a  considerable  time,  and  that 
there  was  no  other  person  of  that  name  there. 
Burgue  v,  De  Tastet,  3  Stark.  53. 

Biila  of  Exchange.] — A  bill  of  exchange, 
drawn  in  this  form,  "  Pay  to  our  order,"  signed 
in  the  name  of  two  persons  &  Co.,  and  accepted 
by  the  defendant,  may  be  declared  upon  by  the 
indorsees  as  a  bUi  drawn  by  an  aggregate  firm ; 
and  if  it  is  proved  that  the  firm  consists  of  only 
one  person,  yet  it  is  not  a  variance.  Bom  v. 
Clivcy  4  M.  &  S.  13  ;  4  Camp.  78. 

Two,  who  sue  as  indorsees  of  a  bill  of  exchange, 
indorsed  in  blank,  are  not  bound  to  prove  any 
partnership.    Eoedasuz  v.  Leachj  1  Stark.  446. 

Where  a  defendant  had  written  an  acceptance 
on  a  bill,  at  the  desire  of  A.,  his  father,  in  the 
name  of  A.  and  Son,  the  bill  being  drawn  in  that 
name,  and  the  goods  for  which  it  was  drawn 
being  also  invoiced  in  the  same  way,  and  al- 
though they  were  supplied,  in  fact,  only  to  the 
father,  who  carried  on  business  alone,  and  in  his 
own  name,  and  there  was  no  partnership  in 
fact,  yet  as  there  was  some  evidence,  though 
slight,  that  the  defendant,  the  son,  had  so  con- 
ducted himself  as  to  lead  the  plaintiff  to  believe 
that  he  was  a  partner : — Held,  that  the  question 
should  have  been  left  to  the  jury.  Gumey  v. 
Beans,  3  H.  &  N.  122  ;  27  L.  J.,  Ex.  166. 

In  an  action  against  A.  B.  and  C.  D.  upon  a 
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promissory  note  signed  by  A.  B.  in  the  names  of 
himself  and  C.  D.,  it  appeared,  that  the  business 
in  respect  of  which  the  note  was  given  had 
foimerly  been  carried  on  by  C.  D.,  and  that 
C.  D.  had  admitted  that  she  was  a  partner : — 
Held,  that  a  circular  issued  by  A.  B.,  stating 
that  the  business  would  in  future  be  carried  on 
in  the  name  of  B.  and  D.,  was  admissible  in  evi- 
dence, though  not  distinctly  brought  home  to 
C.  D.  Norton  v.  Seymour,  3  C.  B.  792  ;  16  L.  J., 
C.  P.  100  ;  11  Jur.  312. 

Held,  also,  that  a  signature  of  the  note  by  the 
names  and  surnames  of  the  respective  parties 
was  a  sufficient  signature  to  charge  the  partner- 
ship.   Ih, 


Contraoti  and  other  Bocnments.] — The  defen- 
dant was  a  party  to  the  contract  in  February  for 
procuring  an  act  of  incorporation  which  was  ob- 
tained in  June,  and  his  name  appeared  in  it  as  a 
subscriber  to  the  undertaking,  and  in  September 
he  executed  a  deed  of  settlement,  which  recited 
that  the  company  was  in  operation.  The  goods, 
in  respect  of  which  the  action  was  brought,  were 
supplied  in  July  :  — Held,  that  there  was  suf- 
ficient evidence  from  which  the  jury  might  infer 
that  the  defendant  was  a  partner  at  the  time  the 
goods  were  furnished.  Beech  v.  Eyre^  6  M.  &  6. 
415 ;  6  Scott,  N.  R.  327. 

A  document,  by  which  A.  and  B.  agreed  to 
give  the  defendant  a  share  of  the  profits  in  a  par- 
ticular adventure,  though  insufficient  in  itself  to 
constitute  a  partnership,  for  want  of  mutuality, 
is  good  evidence,  along  with  evidence  of  inter- 
ference by  the  defendant,  to  prove  that  he  was  a 
partner.  Hey  hoe  v.  Burge,  9  0.  B.  431 ;  19  L. 
J.,  C.  P.  243. 

The  registered  copy  of  a  company's  deed  of 
settlement  bore  the  following  memorandum, 
pigncd  by  the  plaintiff  and  produced  by  the  de- 
fendant:— "We  do  hereby  certify  that  the 
within- written  deed  is  the  deed  of  settlement  of 
the  Universal  Gas-light  Company,  and  that,  to 
the  best  of  our  knowledge,  the  particulars  therein 
contained  are  correctly  set  forth  "  : — Held,  as 
against  the  plaintiff,  primary  evidence  of  the 
contents  of  the  deed.  Botdter  v.  Peplow,  9 
C,  B.  493  ;  19  L.  J.,  C.  P.  190. 

An  agreement  for  letting  premises  (under  hand 
only)  was  signed  "  H.  Curtis  &  Co. : "  and  it  ap- 
peared that  there  were  two  persons  trading  under 
that  firm,  but  it  wap  not  proved,  through  the 
absence  of  the  attesting  witness,  in  whose  hand- 
writing it  was  signed  :  — Held,  upon  evidence 
that  both  persons  acted  in  the  business,  that 
there  was  sufficient  proof  of  an  execution  by  the 
partnership.    Evan$  v.  Curtis,  2  C.  &  P.  296. 

Aooounts.] — The  fact  of  an  account  having 
been  opened  with  a  banker  by  one  of  two  part- 
ners in  his  own  name,  is  not  conclusive  to  shew 
that  the  account  was  opened  on  his  own  behalf  ; 
but  it  is  competent  for  the  banker  to  prove  that 
he  was  acting  as  the  agent  of  the  partnership, 
and  that  the  account  was  theirs.  The  mere  cir- 
cumstance, however,  of  the  money  deposited 
being  partnership  property,  is  not  sufficient  for 
that  purpose.  Cooke  v.  SeeJey,  2  Ex.  746  ;  17  L. 
J.,  Ex.  286. 

Where  an  action  was  brought  against  one  de- 
fendant, who  pleaded  in  abatement  the  non- 
joinder of  another  :  —  Held,  that  an  account 
kept  by  the  defendant  only  in  a  pass  book  be- 
tween him  and  the  plaintiff  at  the  bankers  of  the 


former,  was  strong  evidence  to  shew  that  the 
credit  was  given  to  the  defendant  alone.  Rohy 
V.  Howard,  2  Stark.  655. 

Acts  of  Servant  or  Agent.] — A  person  getting 
his  paid  servant  to  carry  on  business  under  the 
name  of  a  firm,  as  merchants,  is  jointly  liable 
with  him  for  goods  ordered  by  the  servant  in  the 
way  of  the  business.  Kirkwood  v.  Clicetham^  2 
F.  &  F,  798  ;  10  W.  R.  670. 

The  defendant  advanced  money  to  G.,  who 
was  engaged  in  getting  up  a  company  to  work  a 
mine  in  Cornwall,  receiving  as  a  security  a  de- 
posit of  250  shares  in  the  mine,  with  an  option 
to  take  the  shares  in  satisfaction  pro  tanto,  such 
option  to  be  declared  within  fourteen  days.  The 
defendant  never  did  in  terms  declare  his  option 
to  accept  the  shares  ;  but  he  went  down  to  the 
mine,  made  inquiries  and  obtained  reports  as  to 
the  condition  and  prospects  of  the  mine  and  as 
to  the  cost  of  an  engine  to  be  used  there,  and,  on 
one  occasion,  assisted  in  paying  the  miners* 
wages ;  he  also  permitted  the  captain  of  the 
mine,  without  contradiction,  to  represent  him  as 
a  capitalist  from  London  who  had  a  large  in- 
terest in  the  mine,  and  intended  to  work  it 
vigorously.  In  an  action  by  a  person  who  had 
supplied  goods  to  the  mine  upon  the  faith  of  re- 
presentations by  the  captain  that  the  mine  was 
being  worked  by  a  person  of  substance  whose 
name  he  was  not  authorized  to  give : — Held,  that 
there  was  evidence  from  which  the  juiy  was  war- 
ranted in  inferring  that  the  defendant  was  a 
partner,  although  his  name  was  never  men- 
tioned, personal  identification  being  sufficient. 
Martyn  v.  Gray,  14  C.  B.,  N.  S.  824. 

Satifioation  or  Approval.] — ^A  building  com- 
mittee having  been  formed  for  the  purpose  of 
erecting  a  church,  the  defendant  became  a 
member  of  it.  The  defendant  at  one  meeting 
seconded  a  resolution  that  the  design  submitted 
by  the  architect  should  be  adopted,  provided  the 
amount  did  not  exceed  5,500Z.,  which  resolution 
was  carried.  He  was  not  present  when  the  con- 
tract was  made  with  the  builder,  nor  did  he 
attend  any  subsequent  meetings ;  he,  however, 
never  formally  resigned.  In  consequence  of  un- 
expected expenses,  the  amount  required  came  to 
a  sum  considerably  more  than  5,500Z.,  and  the 
subscriptions  proved  inadequate  to  pay  the 
builder.  In  an  action  by  the  builder  against 
the  defendant  to  recover  the  balance  due  to 
him  : — Held,  in  the  absence  of  evidence  that  the 
defendant  had,  after  absenting  himself  from  the 
committee  meetings,  authorized  anyone  to  pledge 
his  credit,  or  had  subsequently  ratified  the  acts 
of  the  committee,  that  he  was  not  personally 
liable  to  the  builder.  Whillier  v.  Roberta,  28 
L.  T.  668. 

B.  was  chief  partner  in  a  partnership  of  three 
persons.  He  examined  a  draft  contract,  and 
wrote  "  approved  "  at  the  end,  and  also  signed 
his  name.  This  was  treated  as  an  assent  binding 
on  all  the  partners  (whose  names  were  mentioned 
in  the  paper),  although  the  usual  form  of 
signature  of  the  partnership  was  that  of  "  B.  & 
Sons,"  Brogde7i  v.  Metropolitan  Railway  Coni' 
pany,  2  A  pp.  Cas.  666. 

Goods  were  supplied  to  A.  and  B.  (who  were 
partners),  after  notice  by  A.  that  he  would  not 
be  answerable  for  any  goods  subsequently  sent : 
— Held,  that  it  was  incumbent  on  the  plaintiff,  in 
an  action  for  the  amount  of  such  goods,  to  prove 
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some  act  of  adoption  on  the  part  of  A.,  or  that 
he  had  derived  benefit  from  the  goods.  Willis  v. 
Dyson,  1  Stark.  164. 


Aeti   subiaquent   to   Beliyery  of  Goods.] — 

Acts  subsequent  to  the  time  of  delivering  goods 
on  a  contract  may  be  admitted  as  evidence  to 
shew  that  the  goods  were  delivered  on  a  partner- 
ship account,  if  it  was  doubtful  at  the  time  of 
the  contract :  but,  if  it  clearly  appears  that  no 
partnership  existed  at  the  time  of  the  contract, 
no  subsequent  act  by  any  person  who  may  after- 
wards become  a  partner  (not  even  an  acknow- 
ledgment that  he  is  liable,  or  his  accepting  a 
bill  of  exchange  drawn  on  them  as  partners  for 
the  very  goods)  will  make  him  liable  for  the 
goods,  though  he  will  be  liable  for  the  bill  of 
exchange.    Sacille  v,  Rohertson,  4  T.  R.  720. 

ErideiLOO  of  Admistiont.] — In  an  action 
against  E.,  one  of  two  partners,  there  being 
evidence  of  his  having  admitted  himself  to  be  a 
partner,  a  printed  circular,  issued  from  the  house 
of  business,  containing  a  statement  by  him  that 
the  business  would  in  future  be  carried  on  in  the 
name  of  S.  and  E.,  is  admissible  to  shew  the 
names  of  the  partners,  though  there  was  nothing 
to  shew  that  the  circular  had  been  issued  with 
his  knowledge.  Norton  v.  Seymour^  3  C.  B.  792  ; 
16  L.  J.,  C.  P.  100  ;  11  Jur.  312. 

In  an  action  against  partners,  on  a  bill  ac- 
cepted by  one  of  them  in  the  name  of  the  firm, 
the  admissions  in  his  answer  to  a  bill  in  equity 
against  him  are  not  admissible  against  the  rest. 
Booth  V.  Quin,  7  Price,  193. 

In  an  action  against  two  persons  not  partners, 
but  having  a  joint  power  and  authority  (as  trus- 
tees under  a  deed  of  assignment  in  trust  for 
creditors)  for  work  done  or  goods  supplied  on 
the  order  of  one  of  them,  any  acknowledgment 
of  liability  on  the  part  of  the  other,  although 
accompanied  by  some  qualification,  or  apparently 
made  under  some  mistake  of  law  or  fact,  may  be 
left  to  the  jury  as  evidence  of  a  ratification,  or 
of  a  precedent  authority.  Hinton  v.  Forester,  1 
F.  &  F.  150. 

>yhere  a  contract  was  made  by  one  of  several 
partners  in  his  individual  capacity,  who  at  the 
time  declared  that  the  subject-matter  of  the  con- 
tract was  his  property  alone  : — Held,  that  his 
•declaration  was  evidence  against  all  the  partners. 
LucM  v.  De  la  Cour,  1  M.  &  S.  249. 

So,  an  admission  made  by  one  of  two  partners 
After  the  dissolution  of  the  partnership,  con- 
<!erning  joint  contracts  during  the  partnership, 
is  evidence  to  charge  the  other  partner.  Wood 
V.  Braddiekj  1  Taunt.  104. 

But  a  declaration  of  one  of  two  partners  is  not 
evidence  to  charge  another  with  respect  to  a 
transaction  with  him  w^hich  occurred  previously 
to  the  partnership,  unless  «  joint  responsibility 
in  the  subject-matter  can  be  shewn.  Catt  v. 
Howard,  3  Stark.  3. 

In  an  action  against  four,  three  of  whom  have 
been  outlawed  ;  an  admission  by  the  fourth  that 
he  was  in  partnership  with  the  other  three,  is 
evidence  as  against  that  fourth  of  a  joint  promise 
by  all  four.     San^ster  v.  Mazarcdo,  1  Stark.  161. 

In  an  action  against  three  as  partners,  the 
office  copy  of  an  answer  to  a  bill  in  chancery, 
filed  by  one  against  the  others,  is  admissible, 
without  producing  the  original,  in  order  to 
establish  the  partnership.  Studdy  v.  Sanders,  2 
D.  &B.  347. 


Partnership  books  are  evidence  against  part- 
ners on  the  principle  that  they  are  the  acts 
and  declarations  of  such  partners,  being  kept  by 
themselves,  or  by  their  authority  by  their 
servants,  and  under  their  direction  and  super- 
intendence. Hill  V.  Afanclu'ster  Waterworks 
Company,  2  N.  &  M.  573  ;  5  B.  &  Ad.  866. 

An  action  was  brought  by  T.  and  H.,  who  were 
in  partnership  at  the  period  when  the  cause  of 
action  accrued.  At  the  trial,  a  letter,  written  by 
S.,  who  had  subsequently  become  a  partner  with 
T.  in  the  room  of  H.,  relating  to  a  transaction 
which  occurred  prior  to  his  entry  into  the  firm, 
was  received  in  evidence  against  the  plaintiffs  : 
— Held,  that  such  letter  was  inadmissible,  unless 
proof  was  given  of  an  express  or  implied  autho- 
rity from  T.  to  S.  to  make  the  statement  con- 
tained in  the  letter.  Tunley  v.  Etans,  2  D.  &  L. 
747  ;  14  L.  J.,  Q.  B.  116  ;  9  Jur.  428. 

A  statement  by  one  of  two  persons  that  another 
is  his  partner,  he  not  being  so  in  fact,  will  not  be 
evidence  to  render  the  other  liable  as  an  osten- 
sible partner,  the  statements  not  having  been 
made  to  the  person  who  seeks  to  render  the 
other  liable,  and  not  having  come  to  his  know- 
ledge as  a  matter  of  notoriety,  and  it  not  being 
shewn  that  he  has  acted  on  the  faith  of  such 
statements.  JSdmundson  v.  Thompson,  2  F.  &  F. 
564 ;  31  L.  J.,  Ex.  207  ;  8  Jur.,  N.  S.  235 ;  5 
L.  T,  428  ;  10  W.  B.  300. 

T.  and  B.  negotiated  for  a  partnership,  and 
pending  the  negotiations  T.  wrote  to  £.  tliat  he 
had  got  a  partner.  The  negotiations  ultimately 
ended  in  an  agreement  for  a  future  partnership 
between  T.  and  B. ;  B.  in  the  meantime  attend- 
ing at  T.'s  place  of  business,  and  acting  appar- 
ently as  a  partner,  representing  himself  to  other 
persons  as  a  partner,  and  T.  introducing  him  to 
old  customers  as  a  partner.  There  was  no  evi- 
dence (except  that  of  the  letter  written  by  T.  to 
E.)  that  these  representations  ever  came  to  E.'s 
knowledge,  or  that  he  was  induced  to  supply 
goods  on  the  faith  of  the  representations  that  a 
partnership  existed.  In  an  action  by  E.  against 
T.  and  B.  for  goods  sold  and  delivered,  T.  having 
suffered  judgment  by  default : — Held,  that  the 
statements  made  by  T.  were  no  evidence  against 
B.    lb. 


III.  RIGHTS  AND  LIABILITIES  OF  PART- 
NERS BETWEEN  THEMSELVES. 

1.  Articles  of  Pabtnbrship. 

How  far  Binding.] — When  articles  of  partner- 
ship are  clear  and  distinct,  then  partners  are 
bound  by  them ;  when  they  are  ambiguous  or 
silent,  the  course  of  dealing  between  the  partners 
regulates  the  mode  by  which  the  court  must  deal 
with  them,  and  in  some  cases  the  court  has 
allowed  the  constant  usage  of  partners  to  super- 
sede the  articles.  Coventry  v.  Barclay,  33 
Beav.  1. 

Articles  agreed  on  to  regulate  a  partnership 
cannot  be  altered  without  the  consent  of  all  the 
partners.  Const  v.  Harris,  1  Turn.  &  Russ. 
517. 

In  Sestraint  of  Trade.] — Ck)ntracts  restrain- 
ing partners  from  carrying  on  the  same  trade  for 
their  private  benefit  are  legal.  Morris  v.  Colman, 
18  Ves.  438. 


— -  When  Implied.]— If  an  indenture  of  part- 
nership for  a  term  of  years  contains  a  proviso, 
that  either  party  may,  if  he  is  desirous  of  quitting 
the  trade,  determine  the  partnership  by  giving 
six  months'  notice  ;  he  cannot  dissolve  the  part- 
nership and  then  set  up  a  trade  elsewhere,  but 
must  either  continue  the  partnership  or  give  up 
such  trade  altogether.  €oo])vr  v.  Watlingtonf  2 
Chit.  421  ;  3  Doug.  413. 


Semedy  for  Breach.] — The  common  clause 
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ment  being  made,  and  otherwise  it  was  perfectly 
legal.  Therefore  C.  was  not  entitled  to  any 
b^efit  under  it.  CasteU  v.  Stetoart,  6  App.  Gas. 
64  ;  29  W.  R.  636— H.  L.  (Sc). 

ContmuiBg  after  Term  fixed  for  Expiration.] 

— When  a  partnei-ship  for  a  term  is  continuea 
after  its  expiration  without  express  renewal, 
although  the  assumption  is  that  it  is  continued 
on  the  same  general  footing  as  before,  this  only 
extends  to  such  of  the  stipulations  in  the  original 
articles  as  are  properly  applicable  to  the  new 
contract.    Hogg  v.  Hoggy  36  L.  T.  792. 

A.  and  B.  entered  into  partnership  for  a  term. 
The  articles  provided  that,  in  case  either  partner 
should  die  before  the  expiration  of  the  partner- 
ship term,  the  surviving  partner  should  settle 
and  adjust  all  accounts,  matters  and  things  i-e- 
lating  to  the  partnership,  and  should  become  the 
purchaser  of  the  share  of  the  deceased  partner, 
at  the  amount  fixed  as  the  value,  on  the  last 
annual  statement  of  account,  and  should  pay  the 
same  by  certain  instalments.  On  the  expiration 
of  the  term,  A.  and  B.  continued  to  carry  on  the 
business  without  any  reference  to  the  partner- 
ship articles.  A.  died.  B.  then  expressed  his 
determination  to  carry  on  the  business  alone, 
and,  under  an  arrangement  with  A.'s  adminis- 
tratrix, stated  an  account  of  the  value  of  the 
business  as  a  going  concern  at  the  death  of  A., 
and  took  over  the  business  and  A.'s  share,  at  the 
amount  appearing  by  the  account  to  be  the 
value  thereof,  and  paid  sums  on  account.  On 
the  death  of  B.  the  partnership  assets  were  sold 
at  a  considerable  loss,  and  it  was  insisted  by  B.'s 
representatives  that  this  loss  ought  to  be  borne 
rateably  by  A.'s  and  B.'s  estates : — Held,  that  as 
B.  had  insisted  on  his  right  under  the  articles  to 
purchase  A.'s  share  at  a  valuation  stated  by 
himself,  A.'8  administratrix  was  entitled  to  prove 
against  B.'s  estate  for  the  balance  due  under  the 
stated  account.    Ih. 

When  a  partnership  for  a  term  is  continued 
after  its  expiration  without  express  renewal, 
although  the  assumption  is  that  it  is  continued 
on  the  same  general  footing  as  before,  this  only 
extends  to  such  of  the  stipulations  in  the  original 
articles  as  are  properly  applicable  to  the  new 
contract.  Clark  v.  Leachy  1  Be  G.,  J.  &  S.  409 ; 
32  L.  J.,  Ch.  290 ;  9  Jur.,  N.  S.  610. 

When  one  of  the  articles  of  a  partnership  for  a 
term  provided  that  either  partner  might,  in  the 
event  of  specified  conduct  on  the  part  of  the 
other,  dissolve  the  partnership  by  notice,  and 
that  the  latter  partner  should,  in  that  event,  be 
considered  as  quitting  the  business  for  the  bene- 
fit of  the  former,  this  article  is  not  properly 
applicable  to  a  continuation  of  the  partnership 
after  the  expiration  of  the  term  without  any 
agreement  for  renewal.    Ih, 

When,  after  the  expiration  of  the  term  limited 
by  partnership  articles,  the  business  is  carried  on 
by  the  partners  without  the  execution  of  fresh 
articles,  all  those  provisions  of  the  old  articles 
which  are  not  inconsistent  with  a  partnership  at 
will,  continue  to  apply  to  the  partnership  at  will 
thus  constituted.  Under  such  circumstances : — 
Held,  that  a  provision  in  the  articles  that,  on 
the  decease  of  one  of  the  partners  before  the  ex- 
piration of  the  partnership  term,  the  surviving 
partner  should  pay  to  his  executors  the  sum  of 
1,500/.,  as  the  purchase-money  for  his  interest  in 
the  goodwill  of  the  business,  applied  to  the  part- 
nership at  will  constituted  by  the  carrying  on. 


in  partnership  deeds  that  ^'  neither  partner  shall 
engage  in  any  other  business,  except  on  account 
of  and  for  the  benefit  of  the  partnership,"  being 
merely  a  negative  covenant,  the  only  remedy  for 
a  breach  is  an  action  for  an  injunction  to  restrain 
the  continuance  of  the  breach,  or  for  a  dissolu- 
tion of  the  partnership,  or  for  damages.  Dean 
V.  J^Dowell,  8  Ch.  D.  345  ;  47  L.  J.,  Ch.  537  ; 
38  L.  T.  862  ;  26  W.  R.  486— C.  A. 

Where,  therefore,  partnership  articles  con- 
tained such  a  clause,  and  one  of  the  partners 
clandestinely  purchased  a  share  in  another  busi- 
ness, not  in  rivalry  with  the  partnership,  and 
from  which  no  damage  or  loss  whatever  resulted 
to  the  partnership  :^— Held,  that  the  other  part- 
ners had  no  equity  against  the  defaulting  partner 
for  an  account  of  the  share  and  profits  made  by 
him  in  the  other  business.    Ih, 

In  such  a  case  the  damages  would  be  merely 
nominal.    Ih, 

Semble,  that  in  order  to  sustain  an  action  for 
an  account  of  profits  in  such  a  case,  the  clause 
should  provide  that,  in  case  of  any  breach,  the 
other  partners  shall  have  the  option  either  of 
taking  to  the  share  and  profits  of  the  defaulting 
partner  in  the  other  business,  or  of  leaving  him 
alone  to  bear  the  loss,  if  any,  resulting  there- 
from.   Ih, 

Clause  not  to  Assign — Assignment  by  one 
Partner  of  his  whole  Interest  to  another.]— A 

prosperous  company  came  to  consist  of  three 
partners.  A.,  B.  and  C,  having  equal  shares. 
The  contract  of  co-partnership  contained,  inter 
alia,  a  clause  that  it  should  not  be  in  the  power 
of  any  of  the  partners  to  assign  all  or  any  part 
of  their  shares  or  interest  in  the  capital  stock 
or  profits  of  the  concern  to  any  person  or  persons, 
or  give  them  a  right  to  inspect  the  company's 
books,  or  to  interfere  in  any  way  with  the  busi- 
ness ;  and  should  any  such  assignment  be  made 
the  same  was  declared  of  no  effect  so  far  as 
regards  the  company.  There  was  also  a  clause 
that  on  the  retirement  of  a  partner  the  remaining 
partners  should  have  power  to  buy  his  interest 
at  the  amount  standing  to  his  credit  at  the  last 
balance.  A.  entered  into  an  agreement  by  which 
he  sold  to  B.  his  whole  interest.  A.'s  name 
remained  on  the  books,  and  he  signed  all  deeds 
relating  to  the  business  till  his  death  seven  years 
after.  C.  was  not  till  then  informed  of  the 
agreement.  He  then  claimed  to  participate  on 
the  grounds  of  (1),  an  alleged  mandate  to  B.  to 
purchase  for  the  company  A.'s  interest ;  (2),  that 
the  agreement  could  only  be  legally  made  under 
the  contract  of  co-partnership  with  his  consent ; 
and  (3),  that  B.  had  secretly  acquired  a  benefit 
for  himself  within  the  scope  of  the  partnership 
business  : — Held,  that  in  point  of  fact  no  agree- 
ment had  been  made  between  B.  and  C.  to  the 
effect  that  B.  was  to  buy  A.'s  interest  for  the 
partnership.  And  in  respect  to  the  articles  of 
co-partnership,  they  did  not  prevent  the  agree- 
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partnership  was  wonnd  np,  and  the  testator's 
share  in  tne  partnership  assets  was  transferred 
into  court  in  the  present  action : — Held  (1),  that 
though  the  term  of  seven  years  created  by  the 
deed  of  October,  1862,  had  expired  before  the 
testator's  death,  the  right  of  nomination  created 
by  the  deed  of  1869  still  existed,  being  imported 
into  the  terms  of  the  partnership  at  will  spring- 
ing out  of  the  former  one ;  (2),  that  L.  H., 
having  died  under  twenty-one,  did  not  take  any 
vested  interest  in  the  partnership,  or  its  capital 
or  property ;  (3),  that  the  testator  had  the  power 
of  appointing  a  substitute  for  E.  H. ;  (4),  that 
by  the  wor<S  "in  case  the  said  E.  H.  should 
die  "  the  testator  referred  to  death  under  twenty- 
one,  and  that  on  the  death  of  E.  H.  under  twenty- 
one,  M.  H.  became  substituted  for  him ;  and  that 
upon  M.  H.'s  attaining  that  age  he  would  become 
entitled  to  the  sum  in  court  representing  the 
amount  of  the  testator's  capital  in  the  firm, 
Cuffe  V,  Murtaghf  7  L.  R.,  Ir,  411. 


of  the  business  without  fresh  articles  after  the 
expiration  of  the  partnership  term.  £s8ex  v. 
£8sex  (20  Beav.  442)  followed  ;  Cookson  v.  Cook- 
son  (8  Sim.  529)  not  followed ;  Cox  v.  Willoughhyt 
13  Ch.  D.  863  ;  49  L.  J.,  Ch.  237  ;  42  L.  T.  126  ; 
28  W.  R.  503. 

Power    to    Appoint    Sueceitor.]  —  By 

deed  of  the  29th  October,  1862,  six  persons, 
of  whom  the  testator  was  one,  formed  a  partner- 
ship by  deed  for  seven  years  from  the  date  of  the 
de«i,  with  a  money  capital  of  30,900/.,  to  be  con- 
tributed in  equal  shares.  The  deed  provided 
that  each  partner  should  employ  himself  in  or 
about  the  business,  and  cany  on  and  manage  the 
same  to  its  g^reatest  advantage  ;  and  that  in  case 
any  of  the  partners  should  die  before  the  expira- 
tion of  the  term  of  seven  years,  or  in  case  at  the 
expiration  or  other  sooner  determination  of  the 
partnership  any  of  the  partners  should  retire, 
and  the  others  should  be  desirous  of  carrying  on 
the  business,  the  share  of  any  partner  so  dying 
or  retiring  might,  at  the  option  of  the  others,  be 
taken  by  them  at  a  valuation,  on  giving  a  written 
notice  of  election  within  six  months  after  such 
death  or  retirement ;  and  that  in  case  no  such 
notice  should  be  given,  it  should  be  deemed  that 
the  other  partners  had  elected  not  to  take  the 
share  of  such  deceased  or  retiring  partner.  Two 
of  the  partners  died — one  in  1865,  and  the  other 
in  1867 — and  no  notice  of  election  to  purchase 
either  share  was  served  bj^  the  surviving  part- 
ners, but  the  business  was  continued  by  the  sur- 
vivors. By  a  deed  of  the  15th  October,  1869, 
made  between  the  four  surviving  partners,  one 
of  whom  was  the  testator,  reciting  the  deed  of 
1862,  the  term  of  the  partnership  thereby  created, 
and  the  deaths  of  the  two  deceased  partners,  and 
that  the  said  partnership  was  still  subsisting, 
and  consisted  of  the  four  surviving  members  of 
the  firm,  who  were  entitled  to  the  stock-in-trade, 
&c.,  as  expressed  in  the  deed  of  1862,  it  was 
agreed  and  declared  that  it  should  be  competent 
to  each  of  them  at  any  time,  during  the  continu- 
ance of  the  partnership,  by  deed  or  will  to  nomi- 
nate and  appoint  any  male  person  at  his  decease 
to  take  his  share  in  the  said  partnership  and 
future  profits  thereof,  with  such  amount  of  his 
capital  therein  as  each  of  them  respectively 
should  think  fit ;  such  nomination  to  be  valid 
though  made  during  the  minority  of  any  such 
nominee,  but  not  to  take  effect  until  he  should 
have  attained  the  age  of  twenty-one  years  ;  and 
that  every  such  person  should  become  and  be 
accepted  as  a  partner  in  the  room  and  in  respect 
of  the  share,  &c.,  of  the  deceased  whom  he  should 
so  represent ;  and  it  was  thereby  also  provided 
that  upon  the  expiration  of  the  term  of  seven 
years,  and  upon  the  commencement  of  any  new 
partnership  between  the  parties,  similar  clauses 
and  provisions  should  be  inserted  in  the  deed  of 
partnership.  The  testator  made  his  will,  and 
thereby,  having  recited  that  under  the  deed  of 
the  15th  Octol^,  1869,  he  was  entitled  to  nomi- 
nate a  successor,  he  appointed,  in  the  event 
(which  happened)  of  his  not  having  male  issue, 
his  nephew,  E.  H.,  to  be  his  successor  in  the  firm, 
to  the  extent  of  5,1502.,  the  testator's  original 
capital  in  the  firm  ;  and  in  case  the  said  E.  H. 
should  die,  the  testator  by  his  said  will  appointed 
his  nephew,  M.  H.,  as  such  successor.  The  testa- 
tor died,  leaving  both  his  nephews  him  sur- 
viving, but  no  male  issue.  E.  H.  died  during 
his  minority.    M.  H.  was  still  a  minor.    The 


Admission  to  Partnership.] — The  option  re- 
served to  the  executors  of  a  deceased  partner  to 
enter  into  a  partnership  with  a  surviving  part- 
ner, must  be  accompanied  by  the  obligation  on 
the  part  of  the  surviving  partner  to  admit  them ; 
and,  unless  the  option  is  confined  to  the  repre- 
sentatives of  the  partner  who  shall  die  first,  the 
surviving  partner  must  have  the  option  of  enter- 
ing into  the  partnership  with  the  representatives 
of  the  deceaised  partner,  with  the  same  accom- 
panying obligation  on  their  part  to  admit  him. 
Dovms  V.  Collins^  6  Hare,  436. 

By  a  deed  of  partnership  between  A.,  B.,  and 

C,  it  was  provided,  that  in  case  of  the  death  of 
either  of  the  parties  during  the  continuance  of 
the  partnership,  then  the  executor  or  adminis- 
trator of  the  deceased  partner  should  have  the 
option  of  succeeding  to  the  share  of  such  de- 
ceased partner  in  the  partnership  business  and 
effects,  if  he,  she,  or  they  should  think  proper, 
and  should  give  notice  of  such  his,  her,  or  their 
intention,  within  three  calendar  months  after 
the  decease  of  the  partner  so  dying,  to  the  sur- 
viving partner  or  partners.  C.  died  on  the  20th 
of  February,  1844,  intestate ;  on  the  15th  May, 
his  widow  gave  the  surviving  partners  notice  of 
her  intention  to  avail  herself  of  the  option  of 
succeeding  to  her  husband's  share  of  the  busi- 
ness, and  on  the  10th  of  December  she  took  out 
letters  of  administration,  and  thereby  became 
his  sole  legal  representative: — Held,  that  this- 
was  not  an  effectual  notice  within  the  meaning 
of  the  deed.    Holland  v.  King,  6  C.  B.  727. 

Introdnetion  of  Xembers.]  —  By  articles  of 
partnership  it  was  agreed  that,  except  as  there- 
inafter provided,  none  of  the  partners  should 
hire  any  clerk  or  servant  in  the  business,  but 
T.,  one  of  the  partners,  might  introduce  two  of 
his  sons  as  pupils  or  clerks,  at  a  salary,  such 
sons  to  have  an  option  of  becoming  partners. 
T.  introduced  two  sons,  the  second  of  whom 
died  without  becoming  a  partner : — Held,  that 
T.  could  not  introduce  or  employ  a  third  son 
as  pupil  or  clerk.    Watney  v.  Trist,  45  L.  J.,  Ch. 

D.  412. 

Held,  also,  that  an  action  to  restrain  the 
breach  of  a  partnership  covenant  would  lie, 
though  the  plaintiff  did  not  pray  for  a  disso- 
lution.   Ih, 

Inforoin^  Setirement.] — Partnership  articles, 
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execute  in  1864,  gave  power  to  the  majority, 
upon  not  less  than  six  months'  notice,  to  inforce 
the  retirement  of  any  partner  if  they  should  be 
so  desirous,  and  also  power  to  the  others  to 
expel  any  partner  immediately  on  his  commit- 
ting certain  specified  offences,  and  also  provided 
for  partial  dissolution  on  retirement  or  death  of 
any  partner,  and  for  total  dissolution,  and  for 
the  taking  and  settlement  of  annual  accounts  by 
the  partners,  and  for  the  ascertainment,  under 
the  provisions  for  taking  the  annual  accounts,  of 
the  sum  standing  to  the  credit  of  any  partner 
going  out  on  any  partial  dissolution.  Accounts 
were  taken  annually,  but  not  in  accordance  with 
the  articles.  In  1873,  a  six  months*  notice  ofnn- 
forced  retirement,  which  in  fact  was  informal, 
was  given  to  tiie  plaintiff,  who  accepted  an  offer 
contained  therein  to  become  a  partner  again  in 
the  firm  subject  to  a  change  in  his  position,  and 
to  certain  restrictions,  and  to  the  cesser  of  his 
interest  in  the  event  of  proceedings  on  his  part 
similar  to  those  which  led  to  the  notice,  the 
existing  articles  to  be  "  taken  as  the  guide  of  a 
partnership  so  formed."  No  new  articles  were 
drawn  up: — Held,  that  the  power  of  inforced 
retirement  at  the  desire  of  the  majority  was 
retained  in  the  new  partnership.  Steuart  v. 
Qladttojw,  47  L.  J.,  Ch.  423  ;  38  L.  T.  557  ;  26 
W.  R.  657.  Affirmed,  10  Ch.  D.  626  ;  40  L.  T. 
145  ;  27  W.  R.  512—0.  A. 

Held,  also,  that  the  notice,  being  valid  when 
given,  could  not  be  invalidated  by  an  error  in 
accounts  to  be  taken  subsequently,  and  that  the 
accounts  must  be  taken  by  the  court.    2b, 

XUeonduct  of  Partner — Ghraund  of  Expnlnon.  1 

— ^Articles  of  partnership  provided  that  eacn 
partner  (with  the  exception  of  one  of  them) 
should  devote  his  whole  time  and  attention  to 
the  business,  and  not  directly  or  indirectly  engage 
in  any  other  business  ;  should  be  just  and  faith- 
ful in  all  transactions,  and  give  full  information 
respecting  his  transactions  on  account  of  the 
firm  ;  and  that  if  any  partner  should  fsAl  to 
observe  or  perform  any  of  the  articles  or  stipu- 
lations therein  contained,  it  should  be  lawful 
for  the  other  partners  to  expel  such  partner. 
C,  one  of  the  partners,  entered  into  an  agree- 
ment with  Z.,  a  musical  instrument  maker, 
whereby  he  agreed  to  advance  moneys,  the 
interest  on  which  was  to  consist  of  half  the 
profits  of  the  business,  or  at  least  to  amount  to 
10  per  cent.  In  consequence  of  this  the  other 
partners  gave  notice  to  the  plaintiff  that  he  had 
ceased  to  be  a  partner,  ana  circulated  a  letter 
among  their  customers  to  the  same  effect.  By 
the  articles,  in  case  of  such  expulsion,  the  ex- 
pelled partner  lost  his  share  in  the  goodwill. 
The  bill  prayed  that  the  notice  of  expulsion  was 
invalid  on  the  ground  of  mala  fides,  and  because 
C.  had  no  opportunity  of  being  heard  in  his 
defence,  and  that  his  arrangement  with  Z.  was 
not  a  breach  of  the  articles: — Held,  that  his 
transactions  with  Z.,  although  not  amounting  to 
a  partnership,  were  a  breach  of  the  articles :  that 
no  notice  of  intention  to  expel  or  opportunity  of 
defence  was  necessary,  and  the  expulsion  valid. 
Cooper  V.  Page,  34  L.*T.  90. 

Wron^ftd  Ezpultion,  Action  for.] — ^A  declara- 
tion alleged  that  the  plaintiff  was  a  member  of 
a  mutual  insurance  society,  which  insured  mem- 
bers against  losses  to  ships  entered  and  insured 
fn  the  books  of  the  society  on  a  deposit  being 


made  of  5Z.  per  cent,  on  the  amount  insured  ; 
that  the  defendants  were  the  committee  of  the 
society,  by  the  rules  of  which  they  had  the  entire 
control  of  the  funds  and  affairs  of  the  society, 
and  were  to  determine  on  the  admission  or  rejec- 
tion of  ships  insured  or  proposed  for  insurance  ; 
that  by  another  rule,  "if  the  committee  shall  at  any 
time  deem  the  conduct  of  any  member  suspicious, 
or  that  such  member  is  for  any  other  reason 
unworthy  of  remaining  in  this  society,  they  shall 
have  full  power  to  exclude  such  member,  by 
directing  the  secretary  to  give  such  member 
notice  in  writing  that  the  committee  has  ex- 
cluded such  member  from  the  society,  and,  after 
the  giving  of  such  notice,  such  member  shall  be 
excluded,  and  have  no  claim  or  be  responsible 
for  or  in  respect  of  any  loss  or  damage  happen- 
ing after  such  notice  ;"  that  the  plaintiff  as  such 
member,  had  entered  a  ship  on  the  books  of  the 
society,  and  had  paid  the  deposit,  and  was  there- 
u{)on  entitled  to  an  indemnity  for  loss  happening 
to  the  ship  ;  that  the  defendants,  well  knowing 
the  premises,  but  "  wrongfully,  coUusively  and 
improperly  contriving  to  deprive  the  plaintiff  of 
the  I  benefit  of  such  indemnity,  did  wrongfully, 
collusively  and  improperly  expel  the  plaintiff 
from  the  society  on  the  alleged  ground  that  his 
conduct  was  suspicious,  or  that  he  was  for  some 
reason  "unworthy  of  remaining  in  the  society, 
without  giving  the  plaintiff,  or  any  person  on 
his  behalf,  any  opportunity  whatsoever  of  being 
heard  before  them,  and  without,  in  fact,  hearing 
the  plaintiff,  or  any  person  on  his  behalf,  in 
defence  and  vindication  of  the  plaintiff's  con- 
duct as  a  member  of  the  society  with  reference 
to  the  said  ground  of  expulsion  ; "  whereby  the 
plaintiff  lost  the  benefit  of  an  indemnity  for 
damage  which  his  ship  subsequently  sustained, 
and  was  otherwise  damnified : — Held,  that  the 
declaration  shewed  no  cause  of  action.  By 
Kelly,  C.  B.,  Pollock  and  Amphlett^  BB.,  on  the 
ground  that,  assuming  the  allegations  of  the 
declaration  to  be  true,  the  act  of  the  defendants 
in  expelling  the  plaintiff  without  giving  him  an 
opportunity  of  being  heard  was  void ;  that  the 
plaintiff,  therefore,  still  remained  a  member  of 
the  society,  and  had  sustained  no  damage.  By 
Cleasby  and  Pollock,  BB.,  on  the  ground  that 
the  declaration  did  not  sufficiently  charge  mala 
fides.  Wood  v.  Woad,  9  L.  R.,  Ex.  190 ;  43  L.  J., 
Ex.  190 ;  30  L.  T.  815  ;  22  W.  R.  709. 

Duration  of  Term.] — Where  the  contract  does 
not  expressly  limit  the  duration  of  a  partnership, 
the  purchase  of  a  leasehold  interest  as  part  of  a 
stock  in  trade  is  not  evidence  of  an  agreement  to 
contract  a  partnership  commensurate  with  the 
duration  of  the  lease.    CrawgJuiy  v.  Manle,  ii^ra, 

Drawing  ont  Capital — Xiicondnct — ^Injunc- 
tion.]— By  the  partnership  articles  the  partners 
were  allowed  to  draw  a  fixed  sum  quarterly  out  of 
net  profits,  with  a  proviso  that,  if  at  the  end  of  the 
year,  the  net  profits  should  not  have  amounted  to 
the  sum  drawn,  each  of  the  partners  should  be 
debited  in  the  partnership  accounts  with,  and 
should  at  the  end  of  the  partnership  repay  to  the 
co-partnership  the  diffei*ence  between  the  amount 
of  the  sums  received  in  respect  of  such  quarterly 
payment  and  the  sum  he  would  have  been 
entitled  to  receive  as  his  share  of  net  profits. 
The  partnership  for  the  first  two  years  proved  a 
dead  loss,  and  the  drawings,  consequently,  came 
ont  of  the  capital.    The  plaintiff  wished  for  an 
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immediate  dissolation,  bat  the  defendant  wished 
to  carry  on  the  partnership  a  little  longer.  The 
plaintiff  commenced  an  action  for  dissolation, 
and  applied  for  an  interim  injanction  to  restrain 
the  defendant  from  drawing  oat  of  the  capital 
until  the  hearing  : — Held,  that  the  drawing  out 
of  capital  was,  notwithstanding  the  proviso  for 
repayment  at  the  end  of  the  partnership,  sach 
miscondact  within  the  meaning  of  the  partner- 
ship articles  as  jastified  the  court  in  granting  the 
injanction,  but  that  the  plaintiff  also  most 
undertake  not  to  draw  out  of  capital.  Zemann 
V.  Berber,  34  L.  T.  235. 

2.  Dissolution  op  Pabtnebship. 

a.  By  Partners. 

Bight  of.] — A  partnership  without  articlcB 
and  for  an  indefinite  period,  maybe  dissolved  by 
any  partner  at  any  time,  without  previous  notice, 
subject  to  the  engagements  of  the  partnership  ; 
but  the  existence  of  engagements  with  third 
persons  cannot  prevent  the  right  of  dissolution 
as  among  themselves.  Feathcrstonh^vgh  v. 
Fenwick,  17  Ves.  298 ;  8,  P.,  Heath  v.  Sansom, 
1  N.  &  M.  104  ;  4  B.  &  Ad.  172 ;  Dobbin,  v. 
Foster,  1  Car.  &  K.  323. 

Where  the  contract  neither  expressly  nor  by 
reference  limits  the  duration,  the  partnership 
may  be  terminated  at  a  moment's  notice  by 
either  party.     Crawshay  v.  Maule,  1  Swans.  508. 

By  Parol.] — If  a  partnership  is  commenced 
by  articles  unsealed,  in  which  is  contained  an 
agreement  for  a  co-partnership  deed,  such  part- 
nership may  at  any  time  be  dissolved  by  parol. 
Ilaekatraw  v.  Imber^  Holt,  368. 

By  Kctice.] — B.  and  the  other  defendants, 
having  bought  an  estate,  obtained  from  the 
Bishop  of  Durham  a  lease  for  twenty-one  years 
of  land  adjoiiting,  called  "  The  Byers  Green  Coal 
Royalty,"  and  commenced  working  the  same 
under  tie  name  of  "The  Byers  Green  Coal 
Company.'*  In  March,  1839,  they  signed  an 
agreement  that  they  should  be  entitled  to  the 
land  so  purchased  in  equal  shares,  and  also  to  the 
Byers  Green  Royalty  in  equal  shares  ;  and  that 
each  party  should  participate  in  the  advantages 
or  losses  to  be  derived  from  the  purchase  and 
the  royalty  ;  and  that  any  money  paid  for  the 
same  estate  or  royalty,  or  respecting  the  winning 
of  any  colliery  by  any  of  the  parties,  should  carry 
interest  until  the  repayment.  B.  having  refused 
to  pay  up  his  calls,  to  sign  a  partnership  deed, 
and  also  to  concur  in  borrowing  money,  the 
other  partners,  in  February,  1841,  served  him 
with  a  notice,  that  they  would  no  longer  continue 
partners  with  him,  and  that  he  was  to  consider 
the  partnership  between  them  entirely  dissolved, 
and  they  offered  to  pay  him  back  the  sum  of  850/. 
previously  advanced  by  him,  with  interest.  This 
sum  was  not  paid  ;  and  negotiations  afterwards 
took  place  between  the  parties  respecting  the 
pdyment  of  the  sum  and  other  compensation  to 
B.,  and  as  to  the  terms  of  the  dissolution.  A 
treaty  was  also  entered  into  by  one  of  the  part- 
ners for  the  purchase  of  B.'s  interest  in  the 
colliery.  An  action  having  been  brought  against 
B.  and  the  other  partners  on  a  bill  of  exchange 
accepted  in  the  name  of  the  firm,  to  which  the 
defendant  B.  pleaded  non  accepit,  the  judge  told 
the  jury,  that  the  partnership  contract  was  for 


twenty-one  years,  and  could  not  be  dissolved  by 
the  notice  : — Held,  that  this  was  a  misdirection, 
the  partnership  being  indefinite ;  and  that  the 
question  for  the  jury  was,  whether,  after  it  had 
been  dissolved  by  the  notice,  the  parties  came  to 
a  new  agreement  to  carry  on  the  concern  together 
as  partners.  Lacock  v.  Bulmery  13  L.  J.,  Ex. 
156. 

A  partnership  at  will  exists  between  A.  and  B., 
the  business  being  carried  on  on  the  premises  of 
A.  Such  partnership  is  put  an  end  to  by  a  notice 
of  dissolution,  and  A.  can  maintain  trespass  for 
a  subsequent  entry  by  B.  on  that  part  of  his  pre- 
mises where  the  partnership  business  had  been 
transacted.  Benhuvi  v.  Gray,  5  C.  B.  138 ;  17 
L.  J.,  C.  P.  50. 

By  articles  of  partnership  between  A.  and  B., 
the  partnership  was  to  be  dissohred  on  either 
party  giving  the  other  six  months'  notice.  A. 
gave  the  required  notice  : — Held,  that  it  was 
effectual,  notwithstanding  B.  was  insane  when  it 
was  given.  Robertson  v.  Lockie^  15  Sim,  285  ; 
16  L.  J.,  Ch.  379  ;  10  Jur.  533. 


When  Beclared  Void.]— W.  and  C.  en- 


tered into  co-partnership  for  a  term  of  twenty- 
one  years  in  the  trade  of  mill-stone  makers,  C. 
being  besides  cashier  of  the  firm.  Disputes  of 
old  standing  existed  between  the  partners  at  the 
commencement  of  the  co-partnership,  and  ill- 
temper  was  exhibited  on  frequent  occasions  be- 
tween them  afterwards.  C.  ultimately,  and 
within  a  year  from  the  commencement  of  the 
partnership  term,  took  proceedings  to  determine 
the  co-partnership  by  notice  under  the  expulsion 
clause,  upon  the  ground  of  W.'s  alleged  viola- 
tions of  the  partnership  articles  in  six  particular 
items,  which  were  specified  in  a  notice  to  him, 
dated  in  March,  1871.  W.  filed  a  bill  to  restrain 
C.  from  proceeding  further  with  that  notice,  and 
to  have  such  notice  declared  void.  C.  afterwards 
took  proceedings  under  the  arbitration  clause, 
and  W.  amended  his  bill  for  :the  purpose  of  re- 
straining these  latter  proceedings  also.  The 
particular  alleged  violations  were  explained  away 
upon  the  evidence  as  entire  mistakes  on  C.'s 
part,  attributable  to  the  previous  state  of  feeling 
existing  between  the  partners  : — Held,  that  W, 
was  entitled  to  have  the  notice  of  dissolution 
declared  void,  and  al>  proceedings  upon  such 
notice  restrained  ;  also,  that  C.  must  be  re- 
strained from  proceeding  under  the  arbitration 
clause,  and  that  he  must  pay  to  W.  his  costs  of 
the  litigation.     WiU  v.  Corcoran,  21  W.  R.  47. 

On  Beferenoe  to  Arbitration.] — If  two  part- 
ners refer  matters  in  difference  between  them  to 
arbitration,  the  arbitrator  may  dissolve  the 
partnership.  Green  v.  Warning,  1  W.  BU 
475. 

But  he  is  not  necessarily  bound  to  do  so.  Sim^ 
mondi  v  Swaine,  1  Taunt.  549. 

Beath  of  Partner.] — ^A  partnership  for  a  term 
of  years  is  dissolved  by  tne  death  of  a  partner 
before  the  term  has  expired.  Gillespie  v.  Hamil^ 
ton,  3  Madd.  251. 

The  death  of  a  partner,  of  itself,  works  a  dis- 
solution of  the  partnership  ;  and  the  mere  want 
of  notice  does  not,  it  seems,  make  the  estate  of 
the  deceased  partner  liable  to  the  continuing 
partners.  Secus,  if  one  of  the  partners'  is  an  exe- 
cutor of  the  deceased.  Vulliamy  v.  Noble,  3 
Mer.  614. 
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b.  By  the  Oourt.   . 

For  what  Cames.] — A  court  of  equity  will 
dissolve  a  partnership  where  it  appears  that  the 
business  cannot  be  carried  on  according  to  the 
true  intent  and  meaning  of  the  articles  of  co- 
partnership, although  one  partner  objects  to  the 
dissolution.    Baring  v.  Dix^  1  Cox,  213. 

Partnership  in  the  opera  house  dissolved  by 
the  conduct  of  the  parties  making  it  impossible 
to  carry  it  on  upon  the  terms  stipulated.  Water* 
V.  Taylor,  2  Ves.  &  B.  299. 

The  lunacy  of  a  partner  is  not  ipso  facto  a  dis- 
solution of  the  partnership,  but  is  a  ground  for 
the  dissolution,  if  the  other  partner  or  partners 
come  to  the  court  for  a  decree  of  dissolution,  on 
the  ground  of  such  lunacy.  JoTie*  v.  Noy,  2 
Mylne  &  K.  125. 

Permanent  lunacy  of  a  partner  is  a  ground  of 
dissolution  at  the  instance  of  the  lunatic  as  well 
as  of  the  other  partner.  Jonei  v  Lloyd,  18  L.  R., 
Eq.  265  ;  43  L.  J.,  Ch.  826  ;  30  L.  T.  487  ;  22 
W.  R.  786. 

Where  a  partner  does  acts  inconsistent  with  the 
duty  of  a  partner,  and  of  a  nature  to  destroy  the 
mutual  confidence  which  ought  to  subsist  between 
partners,  and  makes  it  impossible  that  the  busi- 
ness can  be  conducted  in  partnership  with 
benefit  to  either  party,  the  court  will  decree  a 
dissolution  before  the  expiration  of  the  term  for 
which  the  partnership  was  enters  into.  Smith 
v.  Jeye4,  4  Beav.  503. 

Partnership  dissolved,  on  the  ground  that  the 
ill-feeling  between  the  partners  rendered  it  im- 
practicable that  the  business  could  be  success- 
fully or  beneficially  conducted.  Watney  v. 
WelU,  30  Beav.  56. 

A  partnership  between  two  solicitors  for  their 
joint  lives  may  be  dissolved  instanter,  if  one  of 
the  parties  fraudulently  sells  the  trust  funds  and 
Applies  the  produce  to  his  own  use.  Ettell  v. 
Hay  ward,  30  Beav.  158. 

On  what  Terms.]— -In  an  action  for  dissolution 
of  partnership  on  the  ground  of  disputes  between 
the  partners,  where  there  is  no  distinct  breach 
of  the  partnership  articles,  the  terms  of  dissolu- 
tion as  to  return  of  premium  and  other  matters 
are  within  the  discretion  of  the  judge,  and  his 
conclusions  will  not  be  interfered  with  by  the 
Court  of  Appeal  except  on  very  sufficient 
grounds.  Lyon  v.  Tweddell,  17  Ch.  D.  529  ;  50 
L.  J.,  Ch.  571  ;  44  L.  T.  785  ;  29  W.  R.  689  ;  45 
J.  P.  680— C.  A. 

Date  from  which  Dissolntion  is  ordered.]— In 

such  a  case  the  dissolution  will  not  be  made 
retrospective,  but  will  be  ordered  from  the  date 
of  the  judgment.  Be^ch  v.  Fh'olieh  (1  Ph.  172) 
followed.    Ih. 


c.  Betum  of  Premiums. 

When  Settled— Oondnct  of  Partner.]  —  Upon 
the  dissolution  of  a  partnership  under  notice  as 
provided  in  the  partnership  articles,  if  there  has 
l)een  no  misconduct  nor  breach  of  the  articles  on 
the  part  of  the  i)artner  so  giving  notice,  the 
price  originally  paid  by  the  continuing  partner 
for  his  share  in  the  goodwill  will  not  be  returned 
to  him,  although  the  goodwill  may  have  become 
valueless,  and  the  business  may  have  suffered  by 
the  retiring  partner  setting  up  a  similar  business 


in  his  own  name,  and  on  the  adjoining  premises. 
Bond  V.  Milhourn,  20  W.  R.  197. 

When  a  partnership  is  determined  prema- 
turely, if  the  incoming  partner  has  paid  a  pre- 
mium, he  is  in  all  cases  entitled  to  have  a  pro- 
portionate part  of  the  premium  returned,  except, 
first,  where  there  has  been  actual  or  implied 
release  or  waiver  of  the  right  to  it ;  or,  secondly, 
where  there  has  been  actual  or  implied  release  of 
the  right  to  be  a  partner,  including  such  a  de- 
liberate and  serious  breach  of  the  partnership 
contract  as  may  be  considered  equivalent  to  a  re- 
pudiation of  it  altogether.  Wilson  v.  Johmtone, 
16  L.  R.,  Eq.  606  ;  42  L.  J.,  Ch.  668  ;  29  L.  T.  93. 

In  June,  1869,  A.  entered  into  articles  of  part- 
nership with  B.  for  seven  years,  and  paid  a  pre- 
mium of  2,500/.  The  articles  were  strict  in  their 
provisions  as  to  the  conduct  of  the  partners,  and 
other  matters.  In  November,  1870,  the  term  of 
the  partnership  was  varied,  and  made  to  cease  on 
29th  of  September,  1875.  In  1871  B.  had  reason 
to  b^  dissatisfied  with  A.,  and,  acting  under  a 
provision  in  the  articles,  called  on  hSn  to  sign 
?and  in  November,  1871,  he  did  sign)  a  notice  of 
aissolution,  which  was  duly  gazetted.  A  corre- 
spondence ensued,  and  ultimately,  B.  refusing  to 
return  any  part  of  the  premium,  A.  filed  a  bill 
to  recover  it,  and  to  have  the  partnership  accounts 
taken  in  the  usual  way : — Held,  that  he  was  en- 
titled to  a  return  of  a  proportionate  part  of  the 
premium,  but  on  the  footing  of  the  partnership 
term  being  one  of  six  years  and  a  quarter,  and 
not  seven  years.    Ih. 

Mere  conduct  entitling  the  other  partner  to  a 
dissolution  is  not  sufficient,  inasmuch  as  the 
court  does  not  fine  for  immorality  or  even  dis- 
honesty in  the  abstract.    Ih. 

Where  a  'partnership  is  dissolved  before  it^ 
natural  expiration  in  consequence  of  the  mis- 
conduct of  a  partner  who  had  paid  a  premium, 
he  is  not  entitled  to  a  return  of  any  part  of  the 
premium.  And,  in  such  a  case,  if  ^he  premium 
agreed  upon  has  not  been  actually  paid  before 
the  dissolution,  the  partner  who  nas  agreed  to 
pay  it  will  be  ordered  to  pay  the  whole  of  it,  not- 
withstanding the  dissolution.  Bluok  v.  Capstiek, 
12  Ch.  D.  863  ;  48  L.  J.,  Ch.  766  ;  41  L.  T.  216  ; 
28  W.  R.  76. 

Mere  delay  by  one  partner  in  furnishing 
further  capital  according  to  articles  of  partner- 
ship is  not  a  ground  for  rescinding  the  partner- 
ship contract,  or,  in  case  of  dissolution,  for 
depriving  the  partner  of  the  right  to  a  return  of 
the  premium  paid  by  him  on  entering  into 
partnership.  Where  one  partner,  who  had  paid 
a  premium  on  entering  into  partnership,  com- 
menced an  action  for  dSissolution,  and  the  other 
partner  immediately  afterwards  commenced  a 
cross-action  for  dissolution,  and  the  first  partner 
then  filed  affidavits  in  his  action  containing  im- 
putations of  misconduct  against  the  other 
partner,  which  he  did  not  sustiun,  and  one  decree 
for  dissolution  was  made  in  both  actions,  which 
were  practically  one  litigation : — ^Held,  that  the 
making  of  the  imputations  was  not  such  misr 
conduct  as  to  disentitle  the  party  making  them 
to  a  return  of  his  premium.  Mere  incompetence 
in  a  partner,  however  great,  is  not  a  bar  to  the 
return  of  any  part  of  the  premium  paid  by  him, 
unless  such  incompetence  nas  caused  damage  or 
injury,  when  it  may  be  taken  into  account  in 
determining  how  much  of  the  premium  shall  be 
returned.  Breioer  v.  TorJte,  46  L.  T.  289 — 
C.  A. 
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D.,  the  trusts  of  the  land,  mill,  &c.,  were  de- 
clared to  be,  that  A.  and  B.  should  stand  seised 
and  possessed  of  all  the  estates,  property,  goods, 
&c.,  upon  trust,  for  the  benefit  of  themselves  and 
their  partners,  as  part  of  their  partnership  joint 
stock-in-trade.  There  was  a  provision  m  the 
deed  that  A.  and  B.  might  borrow  money  upon 
mortgage  of  the  stock,  property,  estates,  &c.,  be- 
longing to  the  co-partnership;  and  it  was  de- 
clared that  the  land,  mill,  kc.  should  be  deemed 
and  considered  as,  or  in  the  nature  of,  personal 
estate,  and  not  real  estate,  and  be  held  in  trast 
for  the  partners  as  part  of  their  partnership 
stock-in-trade.  A.  and  B.,  under  the  powers  of 
the  deed,  borrowed  money  for  the  purposes  of 
the  partnership,  for  which  they  gave  bonds  and 
notes  in  their  own  names,  but  did  not  mortgage 
any  part  of  the  property : — Held,  that  each 
partner  had  an  interest  in  the  realty,  correspond- 
ing with  the  amount  of  shares  held  by  him  in 
the  partnership.  Baxter  v.  Brown,  7  M.  &  O. 
198  ;  8  Scott,  N.  R.  1019. 

Held,  also,  that  the  money  so  borrowed  had  not 
the  effect  of  mortgages  on  the  shares  of  the  part- 
ners,   lb. 

There  is  no  rule,  that  where  lands  are  bought 
by  partners  in  trade,  and  are  paid  for  out  of  the 
partnership  assets,  they  of  necessity  become  part 
of  the  joint  estate  ;  nor,  on  the  other  hand,  that 
if  they  are  not  bought  for  the  purpose  of  the 
partnership  business,  they  are  not  joint  estate  ; 
nor  does  the  form  of  the  conveyance  settle  the 
question,  which  must  be  determined  with  refer- 
ence to  all  the  circumstances  of  the  case. 
JTKenna,  Ex  parte,  3  De  O.,  F.  &  J.  645  ;  30  L. 
J.,  Bk.  25.  Burdon  v.  Barkus,  4  De  G.,  F.  k  J. 
42  ;  31  L.  J.,  Ch.  521 ;  8  Jur.,  N.  S.  656. 


Where  a  man  with  a  business  has  taken  a  per- 
son into  partnership  with  him,  and  has  taken  a 
less  premium  &om  him  in  the  belief  that  he  will 
be  of  material  service  in  the  partnership,  and  the 
new  partner  turns  out  utterly  incompetent,  such 
incompetence  may  possibly  be  a  good  reason  for 
not  allowing  the  return  of  the  whole  premium. 
Where  an  Inquiry  was  directed  to  be  made  in 
chambers  as  to  t^e  amount  of  premium  to  be 
returned  to  one  partner  on  a  dissolution  of 
partnership,  and  a  certain  amount  was  certified 
by  the  chief  clerk,  whose  certificate  was  after- 
wards confirmed  by  the  judge  and  the  Court'of 
Appeal,  interest  on  the  amount*  was  directed 
to  be  paid  from  the  date  of  .the  certificate. 
Ih. 

The  plaintiff  and  defendant  entered  into  part- 
nerhips  as  solicitors  for  a  term  of  twelve  years, 
'*  the  partnership  to  be  determinable  at  the  option 
of  either  partner  "  by  giving  three  months'  notice ; 
and  the  plaintiff  to  have  the  option  of  increasing 
his  share  in  the  profits  of  the  business  upon  pay- 
ment to  the  defendant  of  600Z.  The  plaintiff  paid 
the  premium  of  600^.  Afterwards  the  defenaant 
dissolved  the  partnership  by  giving  a  notice 
as  provided  by  the  articles: — Held,  that  the 
plaintiff  was  entitled  to  the  return  of  a  propor- 
tionate part  of  the  premium.  Rooke  v.  Nisbet,  or 
Baw  V.  Rooke,  50  L.  J.,  Ch.  588  ;  29  W.  R.  842. 

Biseretioii  of  Court.] — In  an  action  for  dis- 
solution of  partnership  on  the  ground  of  disputes 
between  the  partners,  where  there  is  no  distinct 
breach  of  the  partnership  articles,  the  terms  of 
dissolution  are  within  the  discretion  of  the  judge, 
and  his  conclusions  will  not  be  interfered  with 
by  the  Court  of  Appeal  except  on  very  sufficient 
grounds.  Lyon  y.  Tweddell,  17  Ch.  D.  529  ;  50 
L.  J.,  Ch.  «71  ;  44  L.  T.  785  ;  29  W.  R.  689  ;  45 
J.  P.  680— C.  A. 

3.   Partnerbhip  Pbopebtt. 

a.  Bifflits  of  Partners  Qenerally. 

Interest  of  Partners  in.] — A  partner's  interest 
in  the  partnership  property  is  his  share  upon 
the  division  of  the  surplus,  after  payment  of 
the  partnership  debts.  Oarhett  v.  Veale,  5  Q. 
B.  408  ;  D.  &  M.  458  ;  13  L.  J.,  Q.  B.  98 ;  8  Jur. 
336. 

Where  A.  and  B.  are  partners,  and  a  fi.  fa.  is 
issued  upon  a  judgment  recovered  against  A., 
and  the  sheriff  thereupon  enters  and  takes  pos- 
session of  the  partnership  property,  he  thereby 
seizes  in  execution  only  the  interest  of  such 
partner  in  the  goods.  Johnson  v.  Evans,  7  M.  & 
O.  240  ;  7  Scott,  N.  R.  1035  ;  8  Jur.  341. 

One  partner  cannot  maintain  trover  against  a 
sheriff  for  a  mere  sale  of  his  share  of  the  part- 
nership property  under  a  fi.  fa.  issued  against 
the  other  partner  for  a  separate  debt.  The 
sheriff  in  such  case  is  in  the  same  position,  so  far 
as  regards  his  liability  in  trover,  as  if  the  sale 
had  been  by  the  execution  partner.  May  hew  y. 
Herrick,  7  C.  B.  229 ;  18  L.  J.,  0.  P.  179  ;  13 
Jur.  1078. 

In  Ssalty.] — ^A.,  B.,  C.,and  D.  joined  in  a  part- 
nership to  work  a  fulling-mill.  Money  was  sub- 
scribed by  all  the  partners,  with  part  of  which  free- 
hold land  was  bought,  which  was  conveyed  to  A. 
and  B.  in  fee  ;  with  other  part  a  mill  was  built  on 
the  land,  and  machinery  for  the  mill  was  purchased. 
By  a  partnership  deed  executed  by  A.,  B.,  C,  and 


Anthority  to  order.  Servant  to  Bomain  in 
Hoofo.] — One  of  two  partners,  joint  tenants  of 
a  house  where  their  joint  businesss  is  carried  on, 
has  a  right  to  authorize  a  joint  weekly  servant  to 
remain  in  the  house,  though  the  other  partner 
has  regularly  given  him  a  week's  notice  to  leave 
the  service.  Donaldson  v.  Williams,  1  C.  &  M. 
345  ;  3  Tyr.  371. 

Conyersion  of  Beal  Estato— Land  Pur- 
chased by  Trading  Firm.]— The  share  of  a  de- 
ceased partner  in  lands  purchased  by  the  members 
of  a  trading  co-partnership,  with  money  belong- 
ing to  the  partnership,  and  held  as  part  of  the 
stock  of  the  firm,  is  to  be  deemed  as  converted 
into  personal  assets,  and  as  such  passes  to  his 
personal  representatiye.  A  firm  of  co-partners, 
which  was  formed  to  carry  on  the  business  of 
com  factors,  flour  merchants  and  otherwise  as 
the  majority  of  the  firm  should  agree  to  trade  or 
deal  in,  acquired  two  denominations  of  freehold 
land,  A.  and  B.,  purchased  out  of  partnership 
assets.  One  of  ttie  partners  farmed  B.,  and  re- 
sided there,  and  the  accounts  of  the  farming 
were  entered  in  the  profit  and  loss  of  the  firm. 
The  lands  of  A.  were  occupied  by  tenants,  but 
the  rents  were  also  brought  into  the  profit  and 
loss  account,  and  money  was  raised  on  the 
security  of  the  lands  for  the  purposes  of  the 
firm,  on  the  death  of  one  of  the  partners,  whose 
share  was  not  taken  by  the  survivors: — Held, 
that  the  share  of  the  deceased  in  the  lands  was 
personal  property,  which  passed  to  his  personal 
representative,  not  to  his  heir.  Waterer  v. 
Tvaterer(l5  L.  R.,  Eq.  402)  observed  on  and  dis- 
tinguished. Murta^h  v.  Costello,  7  L.  R.,  Ir.  428. 


959      PAETNERSHIP— iJt^fete,  die,  of  Partners  beUceen  Themsehea.      960 


Leases.] — ^Although  it  cannot  be  laid  down 
that  in  no  case  can  a  partner  daring  the  partner- 
ship contract  for  a  new  lease,  to  himself  exclu- 
sively, of  property  let  to  a  partnership,  it  is  very 
difficult  (and  especially  as  regards  a  managing 
partner)  to  make  out  such  a  case,  and  the  mere 
intimation  to  his  partners  of  his  intention  to 
apply  for  such  a  lease  after  the  dissolution  is  not 
sufficient  to  exclude  their  interest,  although  the 
partnership  is  at  will.  Clegg  v.  EdmoTidion,  8 
De  G.,  M.  &  G.  787. 

A  lease  acquired  for  the  purposes  of  a  partner- 
ship, whether  in  the  name  of  one  or  all  of  the 
partners,  and  dedicated  to  the  partnership  pur- 
poses, forms  part  of  the  partnership  assets  ;  but 
where  an  owner  of  a  lease  admits  another  to  be 
his  partner  in  the  use  of  a  part  only  of  the 
demised  property,  and  afterwards  dissolves  the 
partnership,  the  partner  has  no  longer  any  inter- 
est in  the  lease.  Burdon  v.  Barkus^  3  Giff.  412 ; 
8  Jur.,  N.  S.  1 30.  Affirmed  on  appeal,  4  De  G., 
F.  &  J.  42  ;  31  L.  J.,  Ch.  521  ;  8  Jur.,  N.  S.  656. 

— -«  Control  of  Benewal  of  Leases.l — In  a  part- 
nership at  will  there  is  no  implied  authority  at  law 
giving  to  one  partner,  without  the  consent  of  his 
co-partner,  power,  on  the  expiration  of  the  lease 
of  the  premises  where  the  partnership  business  is 
being  carried  on,  to  take  a  renewed  lease  of  the 
same  premises  or  a  lease  of  any  other  premises 
for  the  purpose  of  carrying  on  the  partnership 
business  or  any  portion  of  it.  Clements  v. 
NorH4(,  8  Ch.  D.  129  ;  47  L.  J.,  Ch.  546  ;  38  L.T. 
691— C.  A. 

The  same  rule,  in  the  absence  of  stipulations 
to  the  contrary,  applies  to  partnerships  created 
by  deed.    Ih. 

Semble,  that  the  rule  would  equally  apply 
where  partnership  premises  are  burnt  down  or 
otherwise  destroyed,  or  are  taken  by  a  railway  or 
any  other  corporation  under  the  powers  of  their 
special  act.    Ih. 

C.  and  N.  entered  into  partnership  for  twenty- 
one  years  as  ironmongers  under  articles  which 
provided  that  the  business  should  be  carried  on 
at  the  Great  Russell-street  premises,  or  "  in  such 
other  place  or  places  as  the  partners  may  agree 
upon."  Afterwards  the  partners  agreed  to  add 
to  their  business  that  of  ironfounders,  and  took 
for  that  purpose  the  Great  Queen-street  works. 
The  lease  or  these  works  expired  during  the 
partnership,  and  C.  declined  to  concur  in  a  re- 
newed lease.  N.  thereupon  took  a  renewed  lease 
of  them  in  his  own  name,  and  insisted  on  his 
right  to  continue  to  carry  on  the  ironfounding 
business  there  on  account  of  the  partnership : — 
Held,  that  as  the  partnership  business  could 
only  be  carried  on  in  such  place  as  the  partners 
agpreed  upon,  if  they  did  not  agree  upon  a  place 
it  could  not  be  carried  on  at  all,  and  that  one 
partner,  in  the  absence  of  express  powers  for 
that  purpose,  could  not,  without  the  consent  of 
the  other,  although  the  partnership  was  to  con- 
tinue for  a  definite  term,  renew  on  account  of 
the  partnership  a  lease  of  the  property  on  which 
the  business  had  been  carried  on.    lb. 

Held,  therefore,  that  C.  was  entitled  to  an 
injunction  to  restrain  N.  from  employing  the 
assets  or  pledging  the  credit  of  the  partnership 
in  carrying  on  business  at  the  Great  Queen- 
street  works.    lb. 

On  Dissolution — Sale  of  Business — Mode  of 
Sale.] — Where  the  premises  at  which  a  partner- 


ship business  was  carried  on  belonged  to  one 
partner  exclusively,  the  court,  in  directing  a  sale 
of  the  business  in  an  action  between  the  part- 
ners for  dissolution,  ordered  the  sale  to  be  con- 
ducted by  an  independent  firm  of  solicitors, 
with  liberty  to  either  partner  to  bid.  Pawsey  v. 
Armstrong,  18  Ch.  D.  698  ;  60  L.  J.,  Ch.  683  ;  30 
W.  R.  469. 


Sale  or  Yaluation  of  Stock  and  Plant] 


— Where  there  is  no  agreement  between  part- 
ners for  the  stock  and  plant  of  the  concern  to  be 
taken  by  either  party  at  a  valuation  on  the  de- 
termination of  the  partnership,  one  party  can- 
not either  be  compelled  to  take,  or  compel  his 
co-partner  to  take,  the  stock  and  plant  at  a 
valuation,  but  each  partner  is  entitled  to  have 
the  value  of  the  stock  and  plant  ascertained  by 
sale.  Burdon  v.  BarkuSj  4  De  G.,  F.  &  J.  42  ; 
31  L.  J.,  Ch.  621 ;  8  Jur.,  N.  S.  656. 


Entry  of  Premises.]— In  September,  1846,. 


a  partnership  was  entered  into  between  A.  and 
B.,  the  terms  of  which  were  never  definitely 
arranged.  The  business  continu^  to  be  carried 
on  in  their  names,  in  a  shop  and  counting-house 
forming  part  of  a  house  of  which  A.  was  lessee,, 
down  to  the  25th  December,  when  A.  caused  B. 
to  be  served  with  a  notice  to  dissolve  the  partner- 
ship. On  the  2nd  January,  1847,  B.  broke  and 
entered  the  shop  and  counting-house  : — Held,  that 
he  was  liable  in  trespass,  his  right  to  the  occu> 

Sation  of  the  premises  having  ceased  with  the 
etermination  of  the  partnership.     Benham  v. 
Gray,  5  C.  B.  138  ;  17  L.  J.,  C.  P.  50. 

Goods.] — On  a  dissolution  of  partnership 

by  a  covenant  that  the  plaintiff  shall  have  the 
moiety  of  goods  in  a  warehouse,  which  is  to  be 
the  defendant's,  the  defendant  is  not  bound  to 
deliver  the  goods.  Stevens  v.  Carrington,  1 
Dougl.  227. 


Effoct  on  Contracts.]— A  deed  recited 


that  A.  and  B.  in  May,  1813,  had  contracted  with 
the  commissioners  for  victualling  the  navy,  to 
supply  his  majesty's  ships  with  provisions,  and 
that  they,  in  September,  1813,  had  mutually 
agreed  to  dissolve  the  co-partnership  entered  into 
by  them  for  carrying  on  the  business  of  that  and 
all  other  contracts  with  the  commissioners  by  B. 
or  A.,  in  which  they,  or  either  of  them,  were  in 
anywise  interested,  and  all  other  co-partnershipa 
whatsoever  subsisting  between  them  ;  and  it  waa 
agreed  that  B.  should  have  50,000Z.  for  his  share 
in  the  co-partnership  property,  which  was  to  be 
taken  by  JL.  at  that  sum.  It  then  further  recited 
that  it  had  been  agreed  that  A.  should,  by  his 
bond,  indemnify  B.  against  all  dami^cs  by  reason 
of  his  having  entered  into  the  recited  contract 
with  A.,  and  by  reason  of  all  other  contracts 
entered  into  by  B.  and  A.  respectively,  and  in 
which  they  or  either  of  them  had  any  interest. 
It  then  witnessed  that  A.  and  B.,  by  mutual  con- 
sent, dissolved  the  co-partnership  so  entered  into 
under  or  by  virtue  of  the  recited  contract,  and  of 
all  other  contracts,  in  which  they  or  either  of 
them  had  any  interest.  The  deed  then  contained 
a  mutual  release  of  all  actions,  &c.,  for  or  by 
reason  of  the  co-partnership  so  dissolved  as  afore- 
said, upon  or  by  reason  of  any  of  the  acts,  matters 
and  things  whatever  in  anywise  relating  to  the 
recited  contract,  and  all  other  contracts  in  which 
A.  or  B.,  or  either  of  them,  had  any  interest  what- 


961      PARTNERSHIP— iJiflffctg,  die.,  of  Partners  between  Themselves.      962 

of  a  partnership  firm  appointed  one  of  his  sur- 
viving co-partners  and  another  person  his  execa- 
tors  : — Held,  that  the  surviving  partner  was  not 
deprived  of  his  right  to  retain  assets  in  his  hands 
in  satisfaction  of  the  liability  of  the  testator  to 
the  firm,  by  the  faot  that  the  amount  of  the 
liability  had  not  been  ascertained,  no  accounts 
of  the  partnership  having  been  taken.  Morris^ 
In  re,  Morris  v.  MarrUj  10  L.  B.,  Ch.  68  ;  44  L. 
J.,  Ch.  178;  23  W.R.  120. 


soever.  B.  then  assigned  to  A.  all  the  share  and 
interest  of  B.,  of  and  in  all  debts,  &c.,  then  due 
and  owing  to  A.  and  B.  under  the  recited  con- 
tract, or  otherwise,  and  all  bonds,  bills,  &c., 
relating  to  the  contract,  debts  and  sums  of  money, 
or  any  part  thereof,  and  all  the  goods,  stock  and 
effects  whatsoever  then  belonging  to  them,  A. 
and  B.,  as  such  co-partners  respectively,  and  all 
the  right,  title  and  interest  of  him  (B.),  of,  in, 
to,  from,  out  or  in  respect  of  the  premises.  A 
power  was  then  given  to  A.  to  recover  and  give 
discharges  for  the  debts.  At  the  time  when  this 
deed  was  executed,  B.  and  A.  had  been  concerned 
in  conducting  business  together  as  contractors 
for  the  navy.  In  some  contracts  B.  was  solely 
interested  as  contractor ;  in  others  A.  was  solely 
interested  as  contractor ;  and  in  some  they  were 
jointly  interested  as  partners  and  contractors. 
They  had,  however,  both  been  concerned  in  all 
the  contracts,  A.  having  been  agent  in  managing 
those  contracts  in  which  B.  was  solely  interested, 
and  B.  having  been  agent  in  managing  those 
contracts  in  which  A.  was  solely  interest^  ;  and 
there  was  money  due  from  the  commissioners  of 
the  navy  in  respect  of  each  of  these  classes  of 
contracts : — ^Hcld,  that  by  this  deed  the  con- 
tracts in  which  B.  had  been  originally  separately 
interested,  were  constituted,  as  between  A.  and 
B.,  partnership  contracts,  and  consequently  that 
A.  was  entitled  by  the  deed  to  receive  all  sums 
due  to  B.  in  respect  of  those  contracts  at  the  time 
of  the  execution  of  the  deed.  Belcher  v.  Sihet, 
8  B.  &  C.  186. 

On  Death  of  Partner.]— The  legal  maxim  **  jus 
accrescendi  inter  mercatores  locum  non  habet," 
applies  to  prevent  a  right  of  survivorship  in 
partnership  chattels.  Buckley  v.  Barber,  6  Ex. 
164  ;  20  L.  J.,  Ex.  114  ;  15  Jur.  63. 

The  rule  applies  as  well  to  manufacturers  as  to 
merchants.    Ih, 

■  At  law,  the  jus  disponendi  does  not  give  the 
surviving  partner  the  power  to  dispose  of  such 
part  of  the  property  of  the  deceased  partner  as 
would  rightly  go  to  his  executor,  by  way  of  mort- 
gage, for  the  payment  or  in  satidbiction  of  the 
debts  of  the  partnership.    Ih, 

There  is  no  survivorship  as  to  the  property  in 
joint  chattels  in  a  partnership,  whether  existing 
between  merchants  or  manufacturers,  or  any 
other  description  of  traders.    Ih, 

b.  Iiien  of  Partners. 

Bight  of  Betiring  Partner.]— An  agreement 
for  the  dissolution  of  a  partnership  between  two 
traders  provided  that  the  balance  due  to  the 
retiring  partner  should  be  paid  partly  by  an 
immediate  cash  payment,  and  partly  by  weekly 
instalments,  and  the  continuing  partner  agreed 
to  enter  into  a  personal  bond  conditioned  for 
carrying  out  the  terms  of  the  agreement : — ^Held, 
that  the  agreement  was  an  executory  one,  and 
that,  at' any  rate  till  the  cash  payment  had  been 
made  and  the  bond  had  been  given,  the  assets  of 
the  business  remained  joint  assets,  and  the 
retiring  partner  was,  subject  to  the  payment  of 
the  debts  due  to  the  joint  creditors,  entitled  to  a 
lien  upon  the  assets  in  respect  of  what  remained 
due  to  him  under  the  agreement.  Woody  Ex  parte, 
Wright,  In  re,  10  Ch.  D.  554  ;  39  L.  T.  646  ;  27 
W.  R.  401— C.  A. 


Paartner.] — One  who  was  a  member 


For  Money  Ad^aneed.] — A.  and  B.  were  joint 
owners  of  a  house,  and  A.  had  laid  out  on  it 
moneys  he  had  obtained  from  B. : — Held,  that  B. 
had  no  lien  on  the  house  for  the  amotmt.  Kay  v. 
Johnston^  21  Beav.  536. 

Upon  the  decease  of  a  partner  in  trade,  the  firm 
was  indebted  to  him  for  money  advanced ;  the 
business  was  continued  by  the  surviving  partner, 
who  with  the  money  of  the  firm  made  additions 
to  the  stock  in  trade  : — Held,  as  the  executors  of 
the  deceased  partner  had  permitted  the  con- 
tinuance of  the  business,  that  they  had  no  lien 
upon  the  subsequently-acquired  stock-in-trade 
for  the  money  advanced  to  the  firm  by  their 
testator.  Payn  v.  Hornby,  25  Beav.  280 ;  27  L. 
J.,  Ch.  689  ;  4  Jur.,  N.  S.  446. 

For  Pnrchase-Money.] — ^A  ship  was  purchased 
by  a  partner  for  himself,  but  was  paid  for  out  of 
the  partnership  assets.  The  firm  became  bank- 
rupt : — Held,  uiat  the  firm  had  no  interest  in  the 
ship,  or  any  lien  on  it  for  the  amount  of  the  pur- 
chase-money.   Walton  V.  Butler^  29  Beav.  428. 

On  Besciseion  for  Frand.]  —  The  plaintiff 
was  induced  by  the  fraud  of  the  defendant  to 
purchase  a  share  of  his  business,  and  to  enter 
into  partnership  with  him.  Judgment  being 
given  for  the  rescission  of  the  agreement  and  the  ^ 
dissolution  of  the  partnership : — Held,  that  the ' 
plaintiff  was  entitled,  in  respect  of  the  purchase- 
money  which  he  had  paid,  to  a  lien  on  the  surplus 
of  the  partnership  assets  after  satisfying  the 
partnersnip  debts  and  liabilities,  and  that,  in 
respect  of  any  sums  which  he  had  paid  or  might 
pay  in  satisfaction  of  partnership  debts,  he  was 
entitled  to  stand  in  the  place  of  the  partnership 
creditors  to  whom  he  made  the  payments 
Mycock  V.  BeaUon,  13  Ch.  D.  384  ;  49  L.  J.,  Ch. 
127 ;  28  W.  R.  319. 

4.  Goodwill  of  the  Pabtnebship. 

y^loation  of;  as  Property.] — ^It  is  now  settled 
that  goodwill  is  ordinarily  a  distinct  part  of  the 
property  of  a  trading  partnership ;  and  therefore 
under  a  provision  in  partnership  articles  for 
valuation  of  the  partnership  property  and  effects 
at  its  close,  the  goodwill  is  a  matter  for  valua- 
tion. Reynoldt  v.  Bullock,  47  L.  J.,  Ch.  773 ; 
89  L.  T.  443  ;  26  W.  R.  678. 

Partnership  articles  executed  in  1864,  on  the 
plaintiff  and  defendants  going  into  partnership 
as  commission  merchants,  gave  power  to  the 
majority  to  inforce  the  retirement  of  any  part- 
ner, if  they  should  be  so  desirous,  on  giving  six 
calendar  months'  notice.  It  was  provided  by  the 
articles  that  an  account  should  be  taken  as  soon 
as  possible  after  the  30th  of  April  in  each  year 
of  the  stock,  moneys,  debts,  and  partnership 
assets,  and  a  valuation  should  be  made  of  all  the 
particulars  included  in  such  accounts,  which 
might  be  in  their  nature  "  susceptible  of  valua- 

I  I 
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tion."  On  the  30th  April,  1875,  the  majority 
of  the  pari^nersgave  due  notice  of  inforced  retire- 
ment to  the  plaintiff.  After  the  notice,  but  before 
the  date  fixed  for  his  retirement,  they  famished 
him  with  an  account  to  ascertain  the  sum  due 
to  him  under  the  articles,  but  in  such  account 
made  no  valuation  or  allowance  of  or  in  respect 
of  the  goodwill  of  the  business  :— Held,  that  the 
goodwill  of  the  business  was  rightly  omitted 
from  the  account,  as  not  being  a  partnership 
asset  "susceptible  of  valuation."  Steuart  v. 
Gladstone,  10  Ch.  D.  626  ;  40  L.  T.  145  ;  27 
W.  R.  612— C.  A.  Reversing  47  L.  J.,  Ch.  423  ; 
38  L.  T.  557  ;  26  W.  R.  667. 

When  three  brothers  entered  into  a  partner- 
ship for  seven  years,  "  or  for  such  further  time 
as  the  partners  might  agree  upon,"  and  at  the 
end  of  the  seven  years  a  general  account  was 
taken,  but  nothing  was  mentioned  about  con- 
tinuing the  partnership,  and  the  general  account 
did  not  include  the  plaintiff^s  share  of  the  good- 
will :— Held,  that  although  he  had  signed  the 
account  he  was  not  bound  by  it,  as  it  was  not 
according  to  the  terms  of  the  articles,  and  no 
mention  of  the  goodwill  was  made  in  the 
account.    Barrow  v.  Barrow,  27  L.  T.  431. 

Groodwill  held  to  be  a  distinct  subject  of  value, 
and  as  such  to  be  included  in  any  sile  or  valua- 
tion to  a  surviving  partner,  but  with  the  qualifi- 
cation that  it  was  not  to  be  valued,  on  the 
principle  that  the  surviving  partner,  if  he  were 
not  the  purchaser,  would  be  restrained  from 
setting  up  the  same  description  of  business. 
Hall  V.  Barrows,  4  De  O.,  J.  &  8.  150  ;  3  N.  R. 
259  ;  33  L.  J.,  Ch.  204 ;  10  Jur.,  N.  8.  55  ;  9 
L.  T.  561  ;  12  W.  R.  322. 

B.,  the  surviving  partner  in  a  business,  being 
also  the  executor  of  the  deceased  partner,  carried 
on  for  eight  years  the  business,  wnich  was  insol- 
vent at  the  death  of  the  deceaaed  partner,  and 
'then  sold  the  business  for  1,700Z.  In  a  suit  for 
the  administration  of  the  deceased  partner^s 
estate  against  B.,  as  executor : — Held,  that  the 
value  of  the  goodwill  ought  to  be  ascertained  at 
the  time  of  the  deceased  partner*s  death,  and 
not  at  the  time  of  sale.  Broughton  v.  Brou^h- 
ton.  44  L.  J.,  Ch.  526  ;  23  W.  B.  970. 

When,  after  the  expiration  of  the  term  limited 
by  partnership  articles,  the  business  is  carried 
on  by  the  partners  without  the  execution  of 
fresh  articles,  all  those  provisions  of  the  old 
articles  which  are  not  inconsistent  with  a  part- 
nership at  will  continue  to  apply  to  the  part- 
nership at  will  thus  constituted.  Under  such 
circumstances: — ^Held,  that  a  provision  in* the 
articles  that,  on  the  decease  of  one  of  the  part- 
ners before  the  expiration  of  the  partnership 
term,  the  surviving  partner  shoald  pay  to  his 
executors  the  sum  of  1,500Z.,  as  the  purchase- 
money  for  his  interest  in  the  goodwill  of  the 
business,  applied  to  the  partnership  at  will  con- 
stituted by  the  carrying  on  of  the  business  with- 
out fresh  articles  after  the  expiration  of  the 
partnerehip  term.  Essex  v.  Essem  (20  Beav. 
442)  followed  ;  Cookson  v.  Cookson  (8  Bim.  529) 
not  followed ;  Cox  v.  Willoughby,  13  Ch.  D. 
863  ;  49  L.  J.,  Ch.  237  ;  42  L.  T.  125  ;  28  W.  R. 
503. 

In  1877  the  three  partners  in  a  firm  of 
solicitors  agreed  that  the  partnership  should  be 
dissolved,  that  two  of  them  should  continue  to 
carry  on  the  partnership  business,  and  should 
employ  the  third  as  a  clerk  at  a  salary,  and  that 
all  the  books,  papers,  and  other  property  of  the 


firm  should  vest  in  and  be  the  property  of  the 
two  continuing  partners.  The  third  partner  died 
shortly  afterwards,  and  in  an  action  by  his  ad- 
ministratrix against  the  two  continuing  partners, 
an  order  was  made  directing  the  partnership 
accounts  to  be  taken  as  from  January,  1874.  In 
taking  the  accounts,  the  plaintiff  churned  that  a 
sum  should  be  allowed  in  respect  of  the  interest 
of  the  deceased  partner  in  the  "goodwill"  of 
the  partnership  business,  which  was  put  at 
10,000/.,  being  five  years'  purchase  of  the  esti- 
mated annual  profits  of  the  business : — ^Held, 
that,  under  the  circumstances,  no  sum  could  be 
allowed  in  respect  of  the  alleged  "  goodwill "  of 
the  business.  Arundell  v.  Bell,  52  L.  J.,  Ch. 
537  ;  49  L.  T.  345  ;  31  W.  R.  477— C.  A. 

IMf  solution  of  Partnenhip— Bights  of  Parties.  ] 
— Where  ^two  partners  dissolve  partnership  on 
the  terms  that  one  shall  have  the  goodwill  and 
continue  the  business,  and  the  retiring  partner 
sets  up  a  similar  business  in  the  neighbdurhood, 
the  court  will  grant  an  injunction  to  restrain 
the  retiring  partner  from  soliciting  the  old 
customers  of  the  firm,  but  will  not  restrain  him 
from  dealing  with  them.  CHnesi  v.  Cooper  (14 
Ch.  D.  596)  disapproved.  Leggott  v.  Barrett^ 
15  Ch.  D.  306  ;  43  L.  T.  641  ;  28  W.  R.  962— 
O.A. 

A  partnership  between  M.  and  C,  who  carried 
on  the  business  of  wine  merchants,  having  deter- 
mined at  the  end  of  seven  years  by  effluxion  of 
time,  and  M.  being  entitled  to  the  goodwill,  C. 
proposed  to  issue  a  circular  to  all  the  customers 
of  the  firm  and  the  trade  generally,  which,  after 
announcing  that  he  had  joined  another  firm  of 
wine  merchants,  and  drawing  attention  to  one 
of  their  circulars  which  was  annexed,  continued, 
"  I  take  this  opportunity  to  thank  you  for  your 
valued  support  during  the  last  seven  years,  and 
to  solicit  a  continuance  of  the  same  in  future." 
The  annexed  circular  was  an  announcement  by 
T.  k  Co.,  an  old-established  firm  of  wine  mer- 
chants, that  C.  had  joined  their  firm,  and  con- 
cluded as  follows  :  "  Thanking  you  for  your  sup- 
port in  the  past,  and  soliciting  a  continuance  in 
the  future  to  the  new  firm."  M.  having  objected 
to  these  circulars  being  issued,  C.  proposed  to 
omit  the  words  "  and  to  solicit  a  continuance  of 
the  same  in  future  : " — Held,  that  the  circulars 
amounted  to  a  suggestion  that  the  new  firm 
were  the  successors  in  trade  of  the  old  firm,  and 
that  C.  must  be  restrained  from  issuing  either  of 
the  three,  and  from  applying  to  any  person  who 
was  a  customer  or  correspondent  of  the  old  firm, 
and  asking  them  to  deal  with  him,  or  not  to  deal 
with  M.  Mogford  v.  Courtenay,  46  L.  T.  803  ; 
29  W.  R.  864. 

A  partner  who  has  been  expelled  under  a  pro- 
vision in  the  articles  of  partnership,  and  has 
been  repaid  his  share  of  the  capital,  will  not  be 
restrained  from  carrying  on  the  business  on  his 
own  account,  and  soliciting  the  old  customers  of 
the  firm.  Walker  v.  Mattram  (19  Ch.D.  355) 
followed.  Dawson  v.  Beeson,  22  Ch.  D.  504  ;  48 
L.  T.  407  ;  31  W.  R.  537— C.  A. 

Sale  of.] — ^A.  and  B.  carried  on  the  business  of 
country  bankers,  with  the  right  to  issue  notes,  in 
premises  belonging  to  A.  There  were  no  articles 
of  partnership,  but  the  capital  of  the  bank  was 
contributed  by  the  partners  equally.  B.  died,  and 
A.  continued  to  carry  on  the  business  for  some 
time  after  his  death,  when  he  sold  the  goodwill 
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of  the  business  : — Held,  that  the  representatives 
of  the  deceased  partner  were  entitlea  to  a  portion 
of  the  porchase  money,  bat  in  apportioning  the 
proceeds  of  the  sale  regard  must  be  had  to  the 
oircumstances  that  the  banking  premises  belonged 
to  A.,  that  he  was  entitled  to  carry  on  the  busi- 
ness of  a  banker  in  the  same  premises,  though 
not  under  the  name  of  the  old  firm,  and  that  the 
right  of  issuing  notes  survived.  Smith  v. 
Ecerett,  27  Beav.  446 ;  29  L.  J.,  Ch.  236 ;  5  Jur., 
N.  8.  1332  ;  7  W.  R.  606. 

The  goodwill  of  a  business  carried  on  by  a 
wife  before  marriage,  and  afterwards  by  the 
husband  and  wife,  survives  to  her.  She  may 
dispose  of  it,  and  receive  the  purchase-money 
for  her  own  benefit,  even  though  it  is  carried  on 
upon  leasehold  premises  forming  part  of  the 
estate  of  the  testator  which  were  disposed  of  by 
his  will.    Morris  v.  Moss,  25  L.  J.,  Ch.  194. 

In   Solieitor't    Biifiness.] — Per   Jessel, 


H.  R. :  Ab  a  general  rule,  and  in  the  absence  of 
express  contract,  there  is  not,  in  a  partnership 
between  solicitors,  any  partnership  asset  which 
is  capable  of  being  sold  or  valued  as  the  **  good- 
will "  of  the  partnership  business.  Arundell  v. 
Bell,  62  L.  J.,  Ch.  637  ;  49  L.  T.  345  ;  31  W.  R. 
477. 


5.  UsB  OF  Tbade  Name. 

Bight  to  on  Distolntion.] — 6.,  an  outgoing 
partner*  claimed  that  by  the  terms  of  the  deed 
of  dissolution  between  himself  and  L.,  he  was 
•entitled  to  manufacture  a  particular  article  from 
■an  original  recipe,  the  property  of  the  late  part- 
nership, and  to  sell  it  as  *'  L.^s  soap  "  prepared 
.by  B. : — ^Held,  that  he  was  entitled  to  use  the  old 
trade  name  of  the  article  as  his  trade  mark,  and 
to  have  it  restored,  although  identical  with 
that  of  the  successors  of  the  old  firm.  Benbow 
T.  Low,  Low  V.  Benbow,  44  L.  T.  875  ;  29  W.  R. 
^37. 

A  partnership  was  carried  on  for  fourteen  years 
%>etween  B.  and  G.  under  the  style  of  B.  &  Co. 
On  the  dissolution,  the  assets  were  divided,  but 
no  ari:angement  was  come  to  as  to  the  style  : — 
^eld,  that  the  name  or  style  of  B.  &  Co.  formed 
an  undivided  asset  of  the  partnership  which 
-belonged  to  the  partners  in  common  after  the 
•dissolution,  and  that  B.  was  not  entitled  to  pre- 
sent O.  using  the  style  of  B.  &  Co.  in  his  busi- 
ness. Banlu  V.  Gibson,  34  Beav.  566  ;  34  L.  J., 
Ch.  591. 

On  a  dissolution  of  partnership  between  S. 
«nd  R,  all  the  property  of  the  partnership  was 
bought  by  R.  and  paid  for  on  a  valuation,  but  ho 
<lid  not  pay  for  goodwill  nominatim.  S.  was 
living  and  not  a  £uikrupt : — Held,  that  R.  was 
not  entitled  to  continue  to  use  the  name  of  S. 
in  the  style  of  the  firm.  Scott  t.  Rowlatid,  26 
li.  T.  391  ;  20  W.  R.  608. 

An  old-established  tradesman  of  the  name  of 
Hookbam  took  Pottage  into  partnership  ;  the 
firm  went  under  the  name  of  Hookham  & 
Pottage ;  differences  arose  and  the  partnership 
was  dissolved.  Pottage  set  up  for  himself  in  the 
■same  line  of  business  only  seven  doors  off  Hook- 
ham's  shop,  and  put  over  his  door,  *'S.  Pottage, 
from  Hookham  &  Pottage."  A  perpetual  in- 
junction, restraining  him  from  using  the  name 
of  Hookham,  as  it  was  calculated  to  deceive,  was 
•granted.  Hookham  v.  Pottage,  8  L.  R.,  Ch.  91 ; 
-27  L.  T.  695  ;  21  W.  R.  47. 


Two  ladies,  V.  C.  and  M.  W.,  carried  on  busi- 
ness in  London  in  partnership  under  the  firm  of 
C.  &  W.  V.  C.  married  L.  After  this  a  decree 
for  dissolution  was  made,  and  it  was  ordered  that 
"the  said  partnership  business,  and  the  lease- 
hold premises,  trade  fixtures,  stock-in-trade, 
goodwill,  and  business,"  should  be  sold  as  a 
going  concern  to  M.  W.  or  to  L.  and  wife,  which- 
ever should  be  the  highest  bidder.  M.  W.  be- 
came the  purchaser  of  all  the  property  directed 
to  be  sold.  L.  and  wife,  who  carried  on  business 
in  Paris  under  the  firm  of  C.  et  Cie.,  commenced 
an  action  to  restraiii  M.  W.  from  carrying  on  the 
business  under  the  style  or  firm  of  C.  &  W.  : — 
Held,  that  L.  and  wife  had  no  right  to  restrain 
M.  W.  from  using  the  name  of  the  old  firm. 
Levy  V.  Walker,  10  Ch.  D.  436  ;  48  L.  J.,  Ch. 
273  ;  39  L.  T.  654  ;  27  W.  R.  370— C.  A. 

Applied  to  an  Article.] — M.  and  C,  who  had 
traded  together  in  co-partnership,  and  manufac- 
tured and  sold  an  article  known  in  the  market 
as  Condy*s  Fluid,  dissolved  partnership,  and  each 
commenced  the  same  business  on  his  own  ac- 
count, C.  in  his  own  name,  and  M.  under  the 
name  of  Condy*s  Fluid  Company.  On  a  biU  by 
C.  to  restrain  M.  from  trading  under  the  name 
of  Condy's  Fluid  Company,  and  from  manufac- 
turing and  selling  as  Condy's  Fluid  an  alleged 
spurious  compound :  —  Held,  that  as  31.  had 
under  the  partnership  articles  the  right  to  manu- 
facture and  sell  Condy's  Fluid,  he  could  not  be 
restrained  from  selling  a  spurious  article  as 
Condy*s  Fluid,  so  long  as  he  did  not  induce  the 
public  to  believe  that  the  article  sold  by  him  was 
the  article  manufactured  and  sold  by  Condy. 
Condy  v.  MUchell,  37  L.  T.  766  ;  26  W.  R.  269— 
C.  A.    Affirming  37  L.  T.  268. 


6.  Profits  and  Assets  of  Pabtnebship. 
a.  What  are. 

Profits  when  Attributable  to  Partnership.] — 
When  one  partner  entered  into  a  contract  which 
turned  out  profitable,  and  which  arose  out  of 
business  originally  partnership  business,  and  did 
not  communicate  to  his  partner  what  he  was 
engaged  in : — Held,  that  the  profits  must  be 
treated  as  attributable  to  the  partnership.  Han- 
cook  V.  Heaton,  30  L.  T.  592  ;  22  W.  R.  680. 
Affirmed  on  appeal,  22  W.  R.  784. 

If  profits  have  been  made  in  any  other  busi- 
ness by  a  partner  in  violation  of  a  covenant  not 
to  engage  in  any  other  business,  the  profits  will 
not  be  decreed  to  belong  to  the  partnership 
unless  they  have  arisen  from  employment  of  the 
partnership  property,  or  from  transactions  in 
rivalry  with  the  firm,  or  from  some  advantage 
obtained  by  the  partner  by  virtue  of  his  being  a 
member  of  the  firm.  Dean  v.  MaeJDoioell,  8  Ch. 
D.  345  ;  47  L.  J.,  Ch.  537 ;  38  L.  T.  862  ;  26 
W.  R.  48G. 

In  all  other  cases  of  breach  by  a  partner  of  a 
covenant  not  to  engage  in  any  other  business, 
the  only  remedy  of  the  aggrieved  co-partners  is 
by  action  for  an  injunction  or  a  dissolution  of 
the  partnership  ;  or,  after  the  expiration  of  the 
partnership,  by  action  for  damages.    lb. 

The  plaintiff  and  defendant,  being  partners  as 
salt  merchants  and  brokers,  mutually  covenanted 
by  the  partnership  articles  to  diligently  employ 
themselves  in  the  partnership  business,  and  **  not 
to  engage,  directly  or  indirectly,  in  any  business 
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except  upon  the  accoant  and  for  the  benefit  of 
the  partnership.*'  After  the  expiration  of  the 
partnership  by  effluxion  of  time,  the  plaintiff 
discovered  that  during  the  partnership  the  de- 
fendant had  been  engaged  in  another  business 
as  a  salt  manu&ctureri  in  which  he  had  made 
profits.  A  bill  filed  by  the  plaintiff,  to  compel 
the  defendant  to  account  to  the  partnership  for 
such  profits,  was  dismissed  without  costs ;  and 
an  action  by  the  plaintiff,  claiming  that  the  de- 
fendant's interest  in  the  other  business  formed 
part  of  the  partnership  assets,  was  dismissed 
with  costs.    Ih, 

S.  and  U.  were  solicitors  and  partners ;  S.  was 
steward  of  a  manor  and  receiver  of  rents.  In 
the  articles  of  partnership  it  was  provided  that 
steward's  fees  and  receiver's  salary  of  either 
partner  should  be  deemed  part  of  the  profits  of 
the  partnership,  but  that  the  receipts  and  pay- 
ments in  respect  thereof  should  be  made  by  the 
partner  conducting  such  business  : — Held,  that 
steward's  fees  and  receiver's  salaiy  or  commis- 
sion are  not  profits  on  a  trade  or  business  in 
the  ordinary  sense  of  the  term,  and  that,  under 
the  circumstances,  balances  due  by  S.  as  steward 
or  receiver  were  not  debts  of  the  partnership. 
Alston  V.  Simit,  24  L.  J.,  Ch.  663  ;  1  Jur.,  N.  B.  438. 

How  Aseertained.] — In  ascertaining  the 


profits  of  a  business,  the  value  of  the  partner- 
ship property  is  to  be  found,  and  the  original 
capital  with  interest  thereon  (if  necessary)  is  to 
be  deducted ;  the  residue  will  represent  the 
profits.    Dinhum  v.  Bradford^  6  L.  R.,  Ch.  619. 

Partnership  Assets.] — On  the  formatjon  of 
a  partnership  it  was  agreed  that  the  business 
should  be  carried  on  at  a  mill  belonging 
to  one  of  the  partners ;  and  he  was  credited 
in  the  books  of  the  partnership  with  the 
value  of  the  mill.  From  time  to  time,  sums 
were  expended  in  making  additions  to  and 
improvements  in  the  mill ;  and  in  the  yearly 
balance-sheets  the  mill  was  entered  at  the 
original  value,  increased  by  the  amount  so  ex- 
pended, but  less  a  certain  amount  for  deprecia- 
tion, and  the  partners  were  allowed  interest  on 
the  sums  from  time  to  time  standing  to  their 
capital  accounts  : — Held,  that  in  the  absence  of 
any  special  agreement  the  mill  was  an  asset  of 
the  partnership,  and  that  on  a  sale  of  the  busi- 
ness, under  which  the  purchase-money  of  the 
mill  was  largely  in  excess  of  its  value  in  the 
books,  the  difference  was  profit  divisible  in  the 
proportions  in  which  the  profits  of  the  business 
were  divisible  at  the  time  of  the  sale.  Robin- 
9nn  V.  Aihton^  Ashton  v.  Robinson,  20  L.  R.,  Eq. 
25  ;  44  L.  J.,  Ch.  542  ;  33  L.  T.  88  ;  23  W.  R. 
674. 

When  a  partnership  at  will  is  formed  for  the 
purpose  of  working  an  invention  for  which  a 
patent  has  previously  been  taken  out  by  and 
registered  in  the  name  of  one  of  the  partners 
alone,  the  patent  becomes  an  asset  of  the  part- 
nership, and  each  partner  acquires  a  right  to 
practise  the  invention ;  and  this  right  is  not 
taken  away  by  the  registered  owners  assigning 
the  patent  to  third  parties  who  have  notice  of 
the  existence  of  the  partnership.  Kenny's  Patent 
Button-lioleing  Company  v.  Samertell,  38  L.  T. 
878  ;  26  W.  R.  786. 

K.,  who  had  invented  an  improved  kind  of 
buttonhole  for  boots  and  shoes,  and  a  machine 
for  making  it,  obtained  a  loan  from  L.  to  enable 


him  to  meet  the  expense  of  taking  out  a  patent 
for  the  invention  ;  and  the  patent  having  been 
obtained  by  K.  in  his  name  alone,  he  and  L.  for 
more  than  four  years  worked  the  invention  in 
partnership  together.  After  the  partnership  had 
existed  for  some  years,  K.  agreed  with  the 
trustee  of  a  projected  company  to  assign  the 
patent  to  it,  and,  the  company  having  been 
formed,  the  assignment  was  duly  made  and 
registered.  At  the  time  of  the  agreement  and 
assignment  respectively  the  trustee  and  directors 
of  the  company  respectively  knew  that  L.  and 
K.  had  been  working  the  invention  together. 
Notice  of  the  assignment  was  given  to  L.,  and 
he  was  warned  not  to  infringe  tiie  patent ;  but 
he  continued  to  work  the  invention,  and  the 
company  then  sought  to  restrain  him  from  so 
doing : — Held,  that  by  the  partnership,  L.  had 
obtained  a  licence  to  work  the  invention ;  that  at 
the  time  of  the  assignment  of  the  patent  the  com- 
pany had  notice  of  the  existence  of  his  right ; 
and  that  they  could  not  revoke  the  licence.    lb, 

b.  Shares  of  Partners  In. 

Implied  Equality.] — An  equal  partnership  im- 
plies npt  only  an  equal  participation  de  facto  in 
profit  and  loss,  but  a  right  in  each  partner  to 
claim  and  insist  on  such  participation.  Thus^ 
although  in  a  case  where  parties  had  participated 
equally  in  profit  and  loss,  the  law  would,  in  the 
absence  of  any  contract,  or  any  dealing  from 
which  a  contract  might  be  inferred,  presume  an 
equal  partnership ;  yet  this  presumption  would 
not  arise  if  the  books  of  the  concern  and  the 
dealings  of  the  parties  shewed  that  such  could 
not  have  been  the  terms  on  which  the  businesa 
was  carried  on.  Stetcart  v.  Ihrbcs,  1  Mac  &  G, 
137  ;  13  Jur.  523. 

In  the  absence  of  any  evidence,  the  presump- 
tion is,  that  partners  are  equally  entitled  to  the 
profits  and  equally  liable  to  pay  the  losses  of 
the  business.     Collins  v.  Jackson,  31  Beav.  645. 

When  a  voluntary  society  has  sold  some  of  its 
real  property,  there  being  no  rule  of  the  society 
to  the  contrary,  the  members  for  the  time  being 
are  entitled  to  the  proceeds  of  such  sale  in  equal 
shares.  Brown  v.  Dale,  9  Ch.  D.  78  ;  27  W.  R. 
149. 

Where  two  persons  are  in  partnership,  the  pre- 
sumption is,  that  they  are  interested  in  the  part- 
nership stock  in  equal  moieties.  Farrar  v.  Be^ 
wick,  1  M.  &  Rob.  527. 


As  to  Losses.] — Semble,  that  there  is 


no  positive  rule  of  law  that  losses  are  to  be 
borne  between  partners  in  the  same  proportions 
in  which  they  enjoy  profits  ;  but  where  partners 
have  provided  for  the  division  of  profits  in 
certain  proportions  and  have  made  no  provision 
as  to  losses,  it  is  a  fair  inference  that  they 
intended  to  bear  losses  in  the  like  proportion. 
Albion  Life  Assurance  Society,  In  re,  43  L.  T. 
523  ;  29  W.  R.  109.— Per  M.  R.  in  C.  A. 


Evidence  to  Bebnt.] — ^A  father  estab- 


lished in  business,  on  his  son's  coming  of  age, 
tells  him  he  shall  have  a  share  in  it,  and  holds 
him  out  to  the  world  as  his  co-partner  :  the  son 
acts  as  such  for  several  years,  but  there  is  never 
anything  settled  as  to  the  particular  share  which 
he  is  to  have  :  under  these  circumstances,  the 
law  win  consider  that  there  was  a  partnership 
between  the  parties  themselves,  as  well  as  with 
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tion  of  the  partneiship  property  should  be  taken 
in  July  in  every  year ;  that  such  account  should 
be  signed  by  all  the  partners,  and  that  when  so 
signed,  it  should  be  binding  and  conclusive  upon 
all  the  partners ;  and  that  on  the  death  of  any  one 
of  the  partners,  the  surviving  partners  should  pay 
to  his  executors  the  value  of  his  share  in  the 
partnership  property,  as  appearing  from  the  last 
annual  account  preceding  the  death  of  such 
partner.  One  of  the  partners  died  two  months 
after  making  the  last  annual  account,  without 
having  signed  it  and  without  having  expressly 
objected  to  it  It  was  signed  by  all  the  other 
partners  : — Held,  that  the  account  having  been 
made  out  upon  the  same  principle  as  all  the 
previous  accounts,  and  the  deceased  not  having 
objected  to  it,  his  estate  was  bound.  Cbventry  v. 
Barclay,  3  Do  G.,  J.  &  S.  320  ;  9  Jur.,  N.  S. 
1331 ;  9  L.  T.  496  ;  12  W.  R.  500. 

Held,  also,  that  the  estate  of  the  deceased  was 
entitled  to  a  share  of  a  fund  called  a  sinking 
fund,  subject  to  the  contingent  losses  for  which 
it  was  set  apart.    Ih, 

When  three  brothers  entered  into  a  partner- 
ship for  seven  years,  **  or  for  such  further  time 
as  the  partners  might  agree  upon,"  and  at  the 
end  of  the  seven  years  a  general  account  was 
taken,  but  nothing  was  mentioned  about  con- 
tinuing the  partnership,  and  the  general  account 
did  not  include  the  plaintiiFs  shu^  of  the  good- 
will : — Held,  that  although  he  had  signed  the 
account  he  was  not  bound  by  it,  as  it  was  not 
according  to  the  terms  of  the  articles,  and  no 
mention  of  the  goodwill  was  made  in  the  account. 
Barrow  v.  Barrow,  27  L.  T.  431. 

By  articles  of  partnership  it  was  agreed  that 
the  settlement  of  accounts  should  be  made  half- 
yearly,  at  Lady-day  and  Michaelmas,  and  that 
on  the  death  of  a  partner  his  share  of  the  assets 
should  be  taken  at  the  amount  settled  by  the  last 
half-yearly  account  preceding  his  death.  By  a 
subsequent  parol  agreement  it  was  arranged 
that  the  accounts  should  be  settled  once  a  year 
only,  viz.,  at  Michaelmas  : — Held,  that  this  varia- 
tion in  the  partnership  articles  did  not  affect  the 
money  interests  of  the  partners  ;  and  that  upon 
the  death  of  a  partner  in  the  month  of  May  the 
accounts  must  be  settled  up  to  the  previous  26th 
of  March.  Lawet  v.  Lawa,  9  Ch.  D.  98 ;  88 
L.  T.  709 ;  27  W.  R.  186. 


resect  to  strangers  ;  but  not  that  the  son  is 
entitled  to  a  moiety  of  the  profits  ;  and  it  will  be 
referred  to  the  jury  to  say  to  what  share  he  is 
reasonably  entitled.  Peacock  v.  Peacock,  2 
Oamp.  45. 

A.  and  B.  had  taken  some  pasturage  jointly ; 
each  had  turned  his  cattle  on  it,  but  in  what 
number  they  had  been  turned  on  it  by  each  did 
not  appear.  A.  having  paid  the  whole  rent,  and 
brought  an  action  for  one-half  the  amount : — 
Held,  that  the  jury  was  not  justified  in  finding 
that  the  share  of  each  was  a  moiety.  Sharp  v. 
Cummins,  2  D.  &  L.  604  ;  14  L.  J.,  Q.  B.  10  ;  9 
Jur.  68. 

B.,  who  was  an  architect,  agreed  with  B.  and 
K.,  who  were  wharf-building  speculators  and 
wharfingers,  to  render  his  financial  and  other 
assistance  and  supervision  in  the  construction 
and  completion  of  warehouses  on  two  wharves, 
of  which  it  was  proposed  to  procure  a  lease ; 
and,  in  consideration  of  such  his  assistance  and 
supervision,  to  receive  one  equal  fifth  part  or 
share  of  the  profits  of  the  speculation  and  under- 
taking. A  lease  of  the  X.  property  was  pro- 
cured, but  the  negotiations  for  the  T.  property 
fell  through  at  the  time.  B.,  it  was  originally 
intended,  should  be  one  of  five,  the  other  four  to 
consist  of  B.  and  E.  and  two  capitalists,  whom  it 
was  intended  to  secure.  Eventually,  B.  and  K., 
in  lieu  of  procuring  two  capitalists  to  \>e  ad- 
mitted into  the  partnership,  borrowed  18,000^. 
on  mortgage  of  the  premises  by  way  of  raising 
capital  for  the  concern.  No  new  agreement  was 
entered  into  regarding  the  shares  of  the  three 
parties  to  the  original  agreement : — Held,  that 
D.  was  only  entitled  to  one-fifth  share  as  fixed 
in  the  agreement,  but  that  such  share  should 
not  be  liable  to  the  mortgage  debt  of  18,000Z. 
Bell  V.  Bamett,  21  W.  R.  119. 

The  Y.  property  became  the  subject  of  new 
negotiations  on  behalf  of  the  partnership,  but 
these  latter  negotiations  also  fell  through.  Some 
years  after  the  date  of  the  original  agreement 
relating  to  the  property,  B.  succeeded  in  ob- 
taining a  lease  of  the  property,  and  claimed  to 
retain  it  for  his  own  benefit.  B.  had  not  pre- 
viously declared  in  express  terms  that  he  con- 
sidered the  original  agreement  at  an  end  : — 
Held,  that  the  property  still  remained  subject 
to  the  partnership  agreement,  and  that  B.  was 
«ntitlea  to  one-fifth  share  in  that  property  also. 
Ih, 

Interest  on  Profits,  j — ^Where  profits  are  left 
by  a  partner  in  a  business,  he  will  not,  in  the 
absence  of  a  special  agreement,  be  allowed  in- 
terest on  them.  Dinham  v.  Bradford,  5  L.  R., 
Ch.  619. 

Termiiiation  by  Effluxion  of  Time.] — ^Articles 
of  partnership  for  a  term  were  entered  into 
between  an  active  and  a  sleeping  partner  under 
the  name  of  the  former,  who  continued  to  carry 
on  the  business  after  the  expiration  of  the  term 
in  the  same  name,  but  without  paying  off  the 
capital  of  the  sleeping  partner  : — Held,  that  the 
partnership  continu^,  and  that  the  sleeping 
partner  was  entitled  to  a  share  of  the  profits 
after  the  end  of  the  term.  Par  sons  v.  Hay  ward, 
4  De  G.,  F.  &  J.  474  ;  31  L.  J.,  Ch.  666  ;  8  Jur., 
N.  S.  924. 

Aoeonnts— How  taken. ]-^Articles  of  partner- 


On  Death  of  Partner— Aeenmiilated  Pirofits.] 

A  colliery  partnership  was  carried  on  by  five 
persons,  holding  seven  shares  transmissible  on 
death  or  by  sale  (subject  to  restrictions),  the 
afiEairs  of  the  partnership  being,  by  the  partner- 
ship articles,  subject  to  the  control  of  the 
majority  in  value  of  the  partners  in  meeting 
assembled.  The  articles  contained  a  provision 
that  upon  the  yearly  settlement  of  accounts  the 
clear  profits,  or  a  portion,  if  the  majority  at  the 
meeting  should  direct,  should  be  added  to  the 
joint  stock,  or  the  same  should  be  divided 
between  the  partners  in  proportion  to  their 
shares,  and  paid  to  them  or  passed  to  their  sepa- 
rate accounts  in  the  books  of  the  partnership. 
After  the  death  of  one  of  the  partners  his  share 
was  retained  under  the  provisions  of  his  will  and 
large  sums  advanced  for  the  working  of  the 
colliery,  which  was  then  unremuncrative.  At 
length  profits  were  made.  They  were  not  divided, 
but  were  carried  forward  from  year  to  year  in 
the  balance  to  the  credit  of  the  profit  and  loss 
ship  provided,  that  an  annual  account  and  valua- 1  account,  and  in  some  years  losses  were  debited 
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to  the  same  acoonnt.  The  profits  were,  as  a 
matter  of  fact,  employed  in  working  and  extend- 
ing the  colliery,  but  no  resolution  was  passed  to 
add  the  amount  to  capital.  Fourteen  years  after 
the  first  profits  were  made,  diyidends  were  de- 
clared, and  two  years  later  the  tenant  for  life 
under  the  deceased  partner's  will  died,  there 
being  then  a  large  sum  to  the  credit  of  the  profit 
and  loss  account : — Held,  that  the  accumulated 
profits  had  been  added  to  the  joint  stock,  and 
that  the  tenant  for  lifers  representatives  had  no 
claim  in  respect  of  them.  Straker  v.  WiUon, 
6  L.  R.,  Ch.  603  ;  40  L.  J.,  Ch.  630  ;  24  L.  T. 
763  ;  19  W.  R.  761.  Varying  39  L.  J.,  Ch.  463  ; 
18  W.  R.  643. 


Joint  Contraeti — Share  in  Pirofits.] — Five 

contractors  jointly  contracted  to  build  a  harbour, 
the  building  of  which  would  take  at  least  five 
years.  Soon  afterwards  one  of  the  contractors 
died  : — Held,  that  his  estate  was  entitled  to 
share  in  the  profits  of  the  contract ;  and  that 
those  profits  were  to  be  the  actual  profits  ascer- 
tained when  the  contract  was  completed,  and 
not  by  valuation  or  by  sale  of  the  contract. 
M"  Clean  v.  Kennard,  9  L.  R.,  Ch.  336  ;  43  L.  J., 
Ch.  323  ;  30  L.  T.  186  ;  22  W.  R.  382. 

The  deceased  contractor  named  in  his  will 
three  executors.  Before  the  will  was  proved, 
the  four  other  contractors  signed  an  agreement, 
in  which  they,  and  also  the  executors  of  the 
will,  were  the  parties,  a  blank  being  left  for  the 
names  of  the  executors.  The  will  i,vas  after- 
wards proved  by  two  only  of  the  executors,  and 
those  two  executors  then  signed  the  agreement : 
— Held,  that,  though  signed  by  two  only  of  the 
executors,  it  was  binding  on  the  other  con- 
tractors.   Ih, 

Held,  also,  that  no  regard  could  be  paid  to 
evidence  that  the  other  contractors  expected  the 
concurrence  of  the  third  executor,  and  would 
not  have  entered  into  the  agreement  if  they  had 
been  aware  that  he  would  renounce.    Ih. 

Annuity  Payable  to  Widow  of  Deeeaaed 

Partner.] — Two  solicitors  entered  into  articles 
of  partnership,  one  clause  of  which  provided  that 
on  the  death  of  either  partner  his  executors  or 
administrators  should  be  entitled  to  receive  out 
of  the  net  profits  of  the  partnership  business  a 
certain  annuity  for  a  term  of  years,  and  that 
this  annuity  should  be  applied  as  the  deceased 
partner 'should  by  deed  or  will  direct,  for  the 
benefit  of  his  widow  and  children,  and  in  default 
of  such  direction  should  be  paid  to  his  widow,  if 
living.  One  of  the  partners  died.  By  his  will 
he  appointed  his  widow  sole  executrix,  and  gave 
all  his  property  to  her  absolutely.  In  an  action 
instituted  by  creditors  for  the  administration  of 
the  testator's  estate,  an  application  was  made 
that  the  continuing  partner  should  pay  the 
annuity  to  the  receiver  appointed  to  get  in  the 
testator's  estate  : — Held,  that  the  annuity  came 
to  the  hands  of  the  testator's  legal  personal 
representative,  not  as  assets,  but  as  property 
impressed  with  a  trust  which  the  court  would 
execute.  The  annuity  was,  therefore,  ordered  to 
be  paid  to  the  widow.  Flarell^  In  rcy  Murray 
V.  Flavell,  25  Ch.  D.  89  ;  53  L.  J.,  Ch.  185  ;  32 
W.  R.  102— C.  A. 


after  a  certain  time,  was  to  be  binding  on  the 
partners,  except  that  manifest  errors,  when  dis- 
covered, should  be  corrocted.  It  was  also  pro- 
vided that  a  like  account  should  be  made  out  on 
the  31st  of  December  next  after  the  death  of  a 
partner,  and  that  his  executors  should  be  entitled 
to  receive  by  six  instalments  from  the  surviving 
partners  the  value  of  his  interest  as  appearing 
from  such  balance-sheet.  The  uniform  practice 
of  the  firm  in  making  out  their  balance-sheets 
was  to  treat  the  loss  occasioned  by  any  asset 
turning  out  bad  as  attributable  to  the  year  in 
which  it  was  discovered  to  be  bad.  In  1864  one 
of  the  partners  died  ;  and,  after  the  balance- 
sheet  had  been  made  out,  various  assets  which 
had  been  treated  as  good  were  ascertained  to 
be  irrecoverable,  owing  to  the  failure  since  the 
3l8t  of  December,  1864,  of  debtors  to  the  firm, 
and  depreciation  of  consignments,  which,  when 
the  balance-sheet  was  made  out,  had  not  been 
realized  : — Held^  that  the  executors  of  the  de- 
ceased partner  were  entitled  to  receive  the  value 
of  his  sharo  as  appearing  by  the  balance-sheet 
without  any  deduction  for  the  losses  subsequently 
ascertained.  Barbery  Ex  partem  6  L.  R..  Ch. 
687  ;  23  L.  T.  230 ;  18  W.  R.  940. 


Ckm^eyance  to  Partners  as  Joint  Ten- 


ants.]— Three  brothers,  tenants  in  common  of  a 
farm  and  lands  in  Wales,  carried  on  farming  to- 
gether. One  brother  died,  having  devised  his  one- 
third  share  to  a  nephew,  and  he  and  the  two  sur- 
viving brothers,  B.  and  W.,  continued  to  carry  on 
the  farming.  The  nephew  sold  his  one-third  share 
of  the  farm  and  lands  to  his  undes,  B.  and  W., 
the  conveyance  being  to  them  as  joint  tenants, 
and  they  continued  to  carry  on  the  farming.  B. 
died,  having  given  all  his  property  to  his  wife. 
The  farm  and  lands  were  subsequently  sold.  W. 
claimed,  as  surviving  joint  tenant,  the  proceeds 
of  sale,  representing  the  one-third  share  pur- 
chased from  the  nephew  : — Held,  that  the  one- 
third  share  became  involved  in  partnership 
dealings,  and  must  be  regarded  as  partnership 
property,  and  that  W.  was  entitled  to  only  a 
moiety  of  the  proceeds  of  sale.  Dalies  v.  Oamr*f 
12  Ch.  D.  813  ;  28  W.  R.  16. 

Bniinett  oarried  on  bySnrviying  Partner 


Bight  of  Ezecntort.  J— Partnership  articles 

provided  for  a  balance-sheet  being  made  out  up 
to  the  31st  of  December  in  each  year,  which, 


— Deceased  Partner's  Capital  nsed.]— A.  and  B. 

having  carried  on  business  in  partnership  with 
unequal  capitals  for  a  term  of  years,  under 
articles  which  provided  for  an  equal  division  of 
profits  after  payment  of  interest  upon  their 
respective  capitals,  continued,  after  the  expira- 
tion of  the  articles,  to  carry  on  business  until 
A.'s  death  upon  the  footing  of  the  articles.  At 
A.'s  death  his  capital  was  more  than  three  times 
as  large  as  that  of  B.,  and  B.,  who  claimed  under 
the  expired  articles  the  right  to  purchase  the 
business,  continued,  without  the  consent  of  A.'s 
representatives,  to  carry  it  on  and  to  use  A.'s 
capital  therein.  In  1873,  A.*s  representatives 
commenced  this  suit  against  B.,  and  at  the 
hearing  in  1875,  it  was  decided  that  B.'s  option 
to  purchase  ceased  when  the  articles  expired. 
The  business  was  then  sold  under  the  order  of 
the  court,  after  having  been  thus  carried  on  for 
about  three  years  ; — Held,  on  further  considera- 
tion, that  after  making  a  proper  allowance  to  B. 
for  managing  the  business,  the  profits  earned 
since  A.'s  death  must  be  divided  between  A.*8 
representatives  and  B.,  according  to  the  propor- 
tion in  which  the  partners  were  entitled  to  the 
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capital  employed  in  the  business.  Yates  v.  Pinrij 
13  Ch.  D.  839 ;  49  L.  J.,  Ch.  188  ;  28  W.  R. 
387. 


Valaation  of  Goodwill— How  Made.]-— A 


partner  died  in  1857,  at  which  time  the  partner- 
ship business  was  unsaleable.  The  surviying 
partner  carried  on  the  business,  expended  con- 
siderable sums  on  the  premises,  and  improved  the 
business,  and  in  1865  sold  the  gocxiwill  for 
1,700/. : — Held,  in  administering  the  estate  of 
the  deceased  partner,  that  the  surviying  partner 
was  chargeable  only  in  respect  of  the  value  of 
the  business  at  the  date  of  the  other  partner's 
death.  Braughton  v.  Brought  any  44  L.  J.,  Ch. 
626  ;  23  W.  R.  770. 


Apportieximeiit  of  Profits.] — Profits  in  a 


partnership  business  partly  earned  in  the  tes- 
tator's lifetime,  but  not  ascertained  until  after 
his  death,  are  not  apportionable  but  are  income 
of  the  testator's  estate.  Lambert  v.  Lambert^ 
43  L.  J.,  Ch.  106 ;  29  L.  T.  878  ;  22  W.  R. 
359. 


Intarost  on  Share.] — By  a  clause  in  a 


partnership  deed  it  was  provided  that  on  the 
death  of  a  partner  his  share,  as  ascertained  in 
manner  specified,  with  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum,  should  be  paid 
to  his  personal  representatives  by  four  annual 
consecutive  legal  instalments : — Meld,  that  in- 
terest was  payable  at  the  rate  of  ten  per  cent, 
for  one  year  on  the  first  instalment  when  the 
same  should  become  due,  for  two  years  on  the 
second  when  due,  and  so  on.  Beater  v.  Murray ^ 
19  W.  R.  92. 

A  deed  of  partnership  provided  that  in  the 
event  of  the  death  of  any  of  the  partners,  and  in 
the  event  of  the  suryiving  partners  electing  to 
continue  the  business,  the  amount  at  the  credit 
of  the  deceasing  partner  as  at  the  last  balance 
**  shall  be  paid  out  to  his  representative  by  in- 
stalments of  equal  amount  at  six,  twelve,  &c., 
up  to  sixty  months'  date  from  the  date  of  the 
surviving  partners  declaring  their  election,  with 
interest  thereon  from  the  date  of  the  balance." 
The  chief  partner,  whose  interest  was  about 
394,340/.  in  the  concern,  died.  The  surviving 
partners  having  elected  to  continue  the  business, 
sought  to  pay  his  represcntatiye  by  ten  equal  in- 
stalments, with  interest  on  the  amount  of  each 
instalment  from  substantially  the  date  of  the 
death  to  the  date  of  payment.  In  a  claim  by  the 
deceased  partner's  representative  that  interest 
should  be  added  to  each  instalment  on  the 
balance  of  the  capital  sum  remaining  unpaid  at 
the  date  of  the  payment  of  each  such  instalment ; 
thus  reaping  an  advantage  of  about  2,365/.  from 
the  earlier  payment  of  the  laiger  sums  of  in- 
terest : — Held  (Lord  Watson  dissenting),  that  the 
interest  to  be  paid  with  each  instalment  was  in- 
terest calculated  on  the  balance  of  principal 
unpaid  at  that  date,  and  not  interest  upon  the 
amount  of  each  instalment.  Ewing  v.  Ewingj 
or  Orr  Ewing  v.  Orr  Eioing^  8  App.  Cas.  822 — 
H.  L.  (Sc). 


Purehase  by  Sorriving  Partners— Con- 


ditloni.] — Articles  of  partnership  provided  that 
the  price  of  a  deceased  partner's  share  should  be 
secured  by  promissory  notes,  and  also  that  the 
surviying  partners  should  enter  into  a  covenant  to 
indemnify  the  estate  of  the  deceased  partner  from 


all  partnership  liabilities,  and  the  representatives 
of  the  deceased  partner  were  to  release  their 
interest  in  the  firm  and  its  effects.  The  promis- 
sory notes  were  not  given,  nor  were  deeds  of 
indemnity  or  release  executed: — Held,  that  as 
the  purchase  was  not  by  the  articles  made  con- 
ditional upon  the  execution  of  the  release  or 
indemnity  or  upon  the  giving  of  the  promissory 
notes,  the  non-payment  of  the  sums  ad  diem  did 
not  put  an  end  to  the  contract.  Vyse  v.  Foster , 
post  J  col.  976. 

Held,  also,  that  the  surviving  partners  ought 
to  be  parties  to  a  bill  seeking  such  relief.    lb. 

The  executors  inyested  1,600/.  in  a  substantial, 
but  not  expressly  authorized,  improvement  of 
their  testator's  property : — Held,  that  this  sum 
should  not  be  wholly  disallowed  them,  but  they 
might,  at  the  option  of  the  cestui  que  trusts,  take 
to  the  improved  property  at  its  original  value,  re- 
paying to  the  estate  what  they  had  spent  on  the 
improvement.    lb. 

Claim  by  Execntriz — Benefit  of  nomination.] 

— A  partner  destined  his  two  sons  to  be  taken 
into  the  partnership  business,  but  one  of  them 
only  availed  himself  of  the  intention,  and  entered 
into  the  partnership.  There  was  an  understand- 
ing that  on  the  death  of  a  partner  the  interest 
should  be  continued  in  his  family.  The  son  who 
had  entered  the  concern  having  died  leaving 
several  sons,  aud  leaying  his  brother  executor 
and  trustee  under  his  will,  the  brother  nominated 
his  own  son  to  the  business  to  the  exclusion  of 
his  nephews.  On  a  bill  by  the  widow  of  the 
deceased  partner  praying  that  the  brother  might 
be  ordered  to  account  for  the  benefit  accrued  to 
his  son,  which  ought  to  have  been  enjoyed  by 
the  son  of  the  deceased  partner  : — Held,  that  the 
widow  not  having  claimed  the  benefit  of  the 
nomination,  and  having  acquiesced  in  the  ap- 
pointment made,  could  have  no  claim  in  equity. 
VaMittart  v.  Osborne,  20  W.  R.  195. 

liability  of  Estate  of  Deeeased.] — ^An  agree- 
ment between  four  partners  recited  that  they  had 
considerable  sums  employed  in  the  business, 
which  it  might  be  impracticable  or  highly  detri- 
mental to  repay  from  the  business  immediately 
after  the  retirement  or  death  of  either  of  them, 
and  provided  that  in  case  of  the  retirement  or 
death  of  either,  the  balance  due  to  such  retiring 
or  deceased  partner  should  be  repaid  out  of  the 
business  by  the  continuing  or  surviying  part- 
ners, by  annual  instalments  of  2,000/.  One 
partner  died,  and  his  share  in  the  business  was 
ascertained,  in  suits  instituted  for  that  purpose 
and  for  the  administration  of  his  estate,  to  be 
64,000/.,  and  the  instalments  were  directed  to  be 
paid  by  the  suryiving  partners,  and  the  survivors 
and  survivor  of  them,  until  further  order.  After 
some  years  two  of  the  surviying  partners  died, 
and  then  the  third  became  insolvent : — Held, 
that  the  estates  of  the  two  were  liable  for  the 
unpaid  balance  of  the  64,000/.  Bcrcsford  v. 
Browning,  1  Ch.  D.  30  ;  45  L.  J.,  Ch.  36  ;  33 
L.  T.  524  ;  24  W.  R.  120 -C.  A. 

Surviving,  Tnutee  for  Deeeased  Partner.] — 
A  surviying  partner,  whether  to  be  considcretl 
as  a  trustee  for  a  moiety  of  the  profits  for  the 
representative  of  the  deceased  partner.  Mar 
joram  v.  Saundc/ord,  Romilly's  Notes  of  Case, 
110. 

The  right  of  a  surviving  partner  to  the  part- 
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nership  assets  is  absolute.  There  is  no  fiduciary 
relation  between  him  and  the  representatives  of 
his  deceased  partner,  bat  he  is  liable  to  account 
for  the  partnership  assets,  and,  in  taking  such 
account,  the  Statute  of  Limitations  is  applicable. 
•  Taylor  v.  Taylor  ^  28  L.  T.  188— L.  J  J. 


On  Bankmptey  of  Partner.] — On  a  bankruptcy 
between  partners,  they  are  entitled  as  against 
each  other  to  the  balance  of  account.  Smith  v. 
De  Silva,  Cowp.  469. 

Where  A.,  carrying  on  business  alone,  took  B. 
and  C.  into  partnership,  which  was  covenanted 
to  be  carried  on  for  eighteen  years,  in  considera- 
tion of  a  sum  of  money  to  be  paid  to  A.  by  B. 
and  C.  by  instalments  ;  and  within  six  months 
after  the  commencement  of  the  partnership,  and 
when  one  only  of  the  instalments  had  become 
due,  A.  became  bankrupt : — Held,  that  notwith- 
standing the  bankruptcy,  B.  and  C.  were  liable 
to  pay  the  remaining  instalments  at  the  times 
when  they  would  have  become  due  if  the  part- 
nership had  continued.  Akhurst  v.  Jack4on,  1 
Wils.  C.  C.  47. 

The  power  of  a  solvent  partner  upon  the  bank- 
ruptcy of  his  co-partner  to  sell  the  partnership 
property,  is'  given  him  in  his  personal  capacity, 
to  enable  him  to  wind  up  the  affairs  of  the  part- 
nership, and  cannot  be  transferred  by  him  to 
another,  either  by  assignment  of  all  his  share 
and  interest  in  the  partnership,  or  by  exposing 
himself,  although  bon&  fide,  to  a  judgment  under 
Which  all  such  share  and  interest  are  taken  in 
execution.  Ib^aser  v.  XergJuiw,  2  Kay  &  J,  496  ; 
24  L.  J.,  Ch.  445  ;  2  Jur.,  N.  S.  880. 


InTalid   Agreement.]  —  A   partnership 


deed  of  a  mine  provided,  that  in  the  event  of  the 
bankruptcy  of  any  partner,  an  account  was  to 
be  taken  of  his  share  and  interest  in  the  mine 
(other  than  his  share  in  the  lease  of  the  mine, 
which  was  not  to  be  valued),  and  the  amount 
of  such  account  paid  to  the  parties  entitled. 
A  partner  became  bankrupt : —Held,  that  the 
clause  was  void  as  against  his  assignees,  who 
were  entitled  to  his  share  in  the  lease.  Whit- 
more  V.  Mason,  2  Johns.  &  H.  204  ;  31  L.  J.,  Ch. 
433 ;  8  Jur.,  N.  S.  278  ;  6  L.  T.  631  ;  10  W.  R. 
168. 


7.  Actions  by  Pabtners  against  each 

OTHER. 

a.  For  Aocotmt. 

When  entitled.] — K.  advanced  money  to  G.  on 
the  faith  of  a  letter  which  he  insisted  consti- 
tuted a  contract  of  partnership  in  the  profits  of 
the  business  of  the  Italian  Opera  at  Covent 
Garden.  G.  insisted  that  it  amounted  to  nothing 
but  an  agreement  to  pay  the  amount  of  the  loan 
and  the  interest  on  it  out  of  the  profits  (if  any 
should  arise),  but  that  the  concern  remained  his 
alone.  The  letters  which  passed  between  the 
parties  were  held  to  bear  this  construction,  and, 
therefore,  an  account  as  of  the  profits  of  a  part- 
nership was  refused.  Xnose  v.  Orye,  5  L.  R.,  H. 
L.  666  ;  42  L.  J.,  Ch.  234. 

The  advance  was  made  with  reference  to  the 
business  of  the  Italian  Opera  at  Covent  Garden, 
the  lease  of  which  theatre  was  in  the  name  of  G. 
alone.  That  theatre  was  burned  down  in  1856, 
and  G.  hired  another  theatre  (the  Lyceum)  and 
carried  on  the  business  of  the  Italian   Opera 


there,  and  in  two  years^  time  returned  to  a  new 
theatre  at  Covent  Garden,  which  had  been  built 
in  the  interval,  and  of  which  the  lease,  as  in  the 
former  case,  had  been  granted  in  his  name  alone : 
— Held,  that  the  true  construction  of  the  letters 
between  the  parties  shewed  that  the  agreement 
between  them  was  confined  to  the  old  Covent 
Garden  Theatre  alone,  and,  therefore,  an  account 
of  profits  alleged  to  have  arisen  at  the  Lyceum 
and  the  new  Covent  Garden  Theatres  was  re- 
fused,   lb. 

In  order  to  sustain  an  action  for  an  account  of 
profits  made  by  a  partner  carrying  on  a  separate 
business,  the  clause  in  the  partnership  articles 
should  provide  that  in  case  any  partner  should 
engage  in  any  other  business  the  other  partners 
should  have  the  option  either  of  taking  to  the 
share  and  profits  of  the  defaulting  partner  in  the 
other  business,  or  of  leaving  him  alone  to  bear 
the  loss,  if  any,  resulting  therefrom.  Dean  v. 
ADDowcll,  8  Ch,  D.  345  ;  47  L.  J.,  Ch.  637 ;  38 
L.  T.  862 :  26  W.  R.  486— C.  A. 


Againit  Surviving  Partner.] — In  the  ab- 


sence of  fraud  or  collusion,  or  some  other  circum- 
stance  creating  a  privity  between  the  parties,  the 
only  person  who  can  file  a  bill  against  a  surviving 
partner  for  an  account  of  the  partnership  assets 
is  the  legal  personal  representative  of  his  de- 
ceased partner.  Taylor  v.  Taylor,  28  L.  T.  188 
— L.  JJ. 

Surviving  partners,  and  executors  who  are  not 
partners,  but  have  continued  their  testator's 
assets  in  the  business,  are  liable  to  account  for 
profits  made  in  respect  of  the  value  of  a  deceased 
partner*s  share  only  where  there  is  no  absolute 
contract  for  vesting  in  the  survivors  the  share  of 
the  deceased  partner,  or  only  an  option  to  take 
to  his  share  on  certain  conditions,  and  the 
surviving  partners  neglect  to  perform  such 
conditions  or  to  liquidate  the  afEairs  of  the  part- 
nership. Vyse  V.  Foster,  7  L.  R.,  H.  L.  318  ;  44 
L.  J.,  Ch.  37  ;  31  L.  T.  177  ;  23  W.  R.  356. 

A.  was  a  partner  in  a  firm  under  articles, 
which  provided  that  the  surviving  partners 
should  purchase  the  share  of  a  decea^  partner 
at  a  valuation.  There  was  nothing  to  shew  that 
time  was  of  the  essence  of  the  contract.  A.  died, 
having  by  will  given  his  real  and  personal  estate 
to  three  executors  in  trust  for  his  children  on 
their  attaining  the  age  of  twenty-five,  and  with 
trusts  in  the  meantime  for  investing  in  real  or 
government  securities.  One  of  his  executors 
was  partner  at  the  date  of  the  testator^s  will, 
and  at  his  death  another  of  his  executors  became 
a  partner  ;  the  third  never  was  a  partner.  The 
value  of  the  testator's  share  tin  the  firm  was 
ascertained  in  the  mode  prescribed,  but  the  exe- 
cutors allowed  it  to  remain  in  the  firm  until  the 
children  arrived  at  the  prescribed  age,  and  the 
children  were  credited  in  the  books  of  the  firm 
with  the  ascertained  value  of  their  father's  share, 
with  compound  interest  at  five  per  cent.  The 
arrangement  was  most  beneficial  to  the  firm,  and 
it  was  very  advantageous  to  the  children  : — 
Held,  that  the  contract  for  sale  and  purchase  of 
the  deceased  partner's  share  was  not  affected  by 
the  delay  in  actual  payment ;  that  the  relation  of 
debtor  and  creditor,  purchaser  and  vendor,  sub- 
sisted as  well  between  the  partners  who  were 
executors  and  their  co-executors  as  between  the 
other  partners  and  the  executors,  and  that  the 
executors,  who  were  or  afterwards  became  part- 
ners, w^ere  not  liable  to  account  for  the  profits 
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in  the  absence  of  B.,  as  he  ooold  not,  after 
making  the  affidavit,  insist  that  he  was  a  necessaiy 
party  in  respect  of  his  interest  under  the  mort- 
gage. WUUa/ni4  V.  Poole,  28  L.  T.  292  ;  21  W. 
R.  252— L.  J. 

Mode  of  Taking.] — Partnership  articles  pro- 
vided that  meetings  of  the  partners  should  be 
held,  and  the  profits  should  be  divided  annually. 
The  partners,  when  reduced  to  two — the  testator 
being  one  of  them — met  and  resolved  that  the 
accounts  should  be  made  up  half-yearly,  in 
March  and  September.  The  meetings  of  the 
partners  were  neld  very  irregularly,  but  when 
they  took  place  it  was  the  practice  of  the  partners 
to  examine  the  accounts,  and  to  pass  a  resolution 
disposing  of  the  profits,  and  until  the  passing  c^ 
such  resolution  the  profits  were  not  carried  to 
the  separate  credits.  The  testator,  who  died  in 
August,  1869,  by  will  declared  that  from  the 
day  of  his  decease  the  annual  income  arising 
from  his  residuary  personal  estate  should  belong, 
in  effect,  to  A.  for  life,  and  that  for  that  pnr^ 
pose  the  clear  profits  arising  from  his  partner- 
ship should  be  considered  as  annual  income,  and 
be  paid  to  A.  for  life.  In  December,  1869,  at  a 
meeting  of  the  surviving  partner,  and  an 
executor  of  the  testator,  they  resolved  that  the 
profits  for  the  year  ending  March,  1869,  should 
be  divided  ;  and  the  testator^s  share  was  carried 
to  the  credit  of  his  account  under  date  30th  of 
September,  1869,  and  it  was  in  December,  1869, 
paid  to  his  executors.  At  a  meeting  of  the  same 
two  persons  in  March,  1*870,  they  ordered  the 
profits  for  the  half-year  ending  September,  1869, 
to  be  divided,  and  the  testator's  share  was  paid 
to  his  executors.  In  taking  the  account  a  ques- 
tion arose  whether  these  shares  should  be  dis- 
tinguished as  capital  or  as  income : — Held,  that 
the  profits  for  the  year  ending  March,  1869, 
were  capital,  and  belonged  to  the  testator's 
estate  ;  and  that  the  profits  for  the  half-year 
ending  September,  1869,  were  income  and  be- 
longed to  A.  Browne  v.  Collin>Sy  12  L.  R.,  Eq. 
586. 

A.  and  B.  carried  on  the  business  of  carrying 
mails  under  a  contract  entered  into  by  the  post- 
master-general with  B.  and  not  assignable.  A. 
died  ;  B.  continued  to  carry  on  the  business  under 
the  contract,  and  refused  to  account  for  the  value 
of  the  contract  to  the  executors  of  the  deceased 
partner: — Held,  that  as  the  contract  was  not 
assignable  and  its  value  could  not  be  ascer- 
tained in  the  usual  way  by  sale,  it  must  be 
referred  to  chambers  to  ascertain  the  value,  and 
the  surviving  partner  must  pay  the  value  to 
the  executors  of  the  deceased,  with  a  share  of 
the  profits  since  his  death,  a  fair  sum  being 
allowed  to  the  surviving  partner  for  his  services 
in  carrying  on  the  business.  Ambler  v.  Bolton^  14 
L.  B.,  Eq.  427 ;  41  L.  J.,  Ch.  783  ;  20  W.  B.  934. 


made  by  them  individually  or  by  their  firm 
generally  through  the  use  of  their  testator's 
capital,  nor  were  the  executors  who  had  assented 
to  such  employment  under  any  such  liability. 
lb. 

Statata  of  Idmitationi.]— T.  advanced  12,000/. 
to  6.  on  the  terms  of  partnership.  T.  made  a 
will,  leaving  this  money  equally  between  K.  and 
G.  T.  died  in  December,  1854,  before  old  Covent 
Garden  Theatre  was  burnt,  which  event  took 
place  in  March,  1856.  There  had  been,  before 
December,  1854,  negotiations  between  G.  and 
one  H.  to  allow  G.  the  use  of  Her  Majesty's 
Theatre,  but  though  a  sum  of  5,000/.  (part  of  T.'s 
12,000/.)  had  been  paid  to  H.  imder  these  nego- 
tiations, he  had  never  performed  his  contract.  G. 
finally  brought  an  action  against  H.,  and  re- 
covered judgment  for  6,000/.,  but  ultimately 
(after  the  death  of  T.,yet  within  six  years  of  the 
date  of  a  bill  filed  by  K.  for  an  account)  con- 
sented to  accept  2,500/.  as  a  compromise.  K.  in 
December,  1864,  filed  a  bill  against  G.  for  an  ac- 
count of  profits  in  the  partnership  with  T.,  and 
of  what  was  due  to  K.  in  respect  thereof  under 
T.'s  will :— Held,  that  the  right  of  K.  under  T.'s 
will  began  in  D&cember,  1854,  and  was  barred  in 
equity  by  analogy  to  the  Statute  of  Limitations, 
the  bill  not  having  been  filed  till  1864.  Knox  v. 
Oye,  9upra, 

Held,  also,  that  the  surviving  partner  being  a 
trustee  for  the  executors  of  his  deceased  partner, 
the  payment  of  the  2,500/.  from  H.  within  six 
years  from  the  filing  of  the  bill  did  not  take  the 
case  out  of  the  Statute  of  Limitations.  lb.  And 
see  Ihylor  v.  Taylor,  ante,  col.  976. 

Under  Orderf  XXXTTI.  or  XL.]— In  a  suit  to 
take  the  accounts  of  a  partnership  the  defen- 
dants by  their  answer,  filed  before  the  1st  of 
November,  1875,  admitted  the  partnership,  and 
that  they  had  not  accounted  ;  and  alleged  that 
the  plaintiff  had  not  accounted,  and  that  moneys 
were  due  from  him  to  them.  The  plaintiff  joined 
issue,  and  moved  under  the  new  practice,  before 
the  hearing,  upon  affidavit  of  service,  that  the 
accounts  of  the  partnership  dealings  might  be 
taken : — Held,  that  he  was  entitled  to  the  order 
under  Ord.  XXXIII.  or  Ord.  XL.  r.  11,  and  order 
made  accordingly.  Tarquand  v.  Wilson,  1  Ch. 
D.  85  ;  45  L.  J.,  Ch.  104  ;  24  W.  B.  56. 

Partiet.]  — Three  only  out  of  four  residuary 
legatees  filed  a  bill  to  administer  their  testator's 
private  estate,  and  for  an  account  of  his  assets 
used  in  partnership  with  one  of  the  executors, 
and  to  inf  orce  a  lien  in  respect  of  a  purchase  of 
a  moiety  of  the  partnership  premises  made  by 
one  of  the  executors  under  a  power  in  the  will, 
charging,  wilful  default,  and  praying  an  injunc- 
tion and  receiver  against  the  partner : — Held, 
that  the  bill  was  not  demurrable  for  either,  first, 
want  of  parties ;  or,  secondly,  multifariousness. 
Paintan  v.  Paintm,  12  L.  R.,  Eq.  547  ;  40  L.  J., 
Ch.  609  ;  25  L.  T.  294  ;  19  W.  B.  1051. 

After  a  dissolution  of  partnership  between  J. 
and  P.,  J.  assigned  all  his  interest  in  the  part- 
nership to  B.,  by  way  of  mortgage,  to  secure 
500/.  J.  subsequently  assigned  all  his  property 
to  the  plaintiffs,  the  trustees  of  a  creditor's  deed. 
B.  was  trustee  of  the  mortgage  for  B.,  who  made 
an  affidavit  in  the  suit  that  his  mortgage  was 
satisfied : — Held,  that  the  suit  might  proceed  in 
the  absence  of  B.i  as  he  was  a  mere  trustee,  and 


Interest  on  Capital — ^When  allowed.] — 

In  a  suit  with  regaid  to  taking  partnership 
accounts  after  the  dissolution  of  the  partnership, 
two  questions  arose :  whether  the  partners  were 
entitled  after  the  dissolution  to  interest  on 
their  respective  capital,  and  whether  annual 
rests  should  be  allowed : — Held,  that  this  parti- 
cular case  was  governed  by  the  special  terms  of 
the  articles  of  partnership^  and  that  therefore 
interest  must  be  allowed.  Barfield  v.  Lough- 
borough,  8  L.  B.,  Ch.  1  ;  42  L.  J.,  Ch.  179  ;  27  L. 
T.  499 ;  21  W.  B.  86. 
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As  a  general  rale,  howeyer,  the  dissolation 
ends  the  arrangements  of  a  partnership,  and  no 
subsequent  interest  will  be  given.    /  b. 

There  were  no  grounds  for  directing  annual 
rests,  the  agreement  to  take  annual  rests  being 
limited  to  the  duration  of  the  partnership.    lb. 

When  A.  retired  from  a  partnership,  out  left 
60,000/.  capital  in  the  business  ostensibly  as  part 
of  the  partnership  capital  of  B.,  such  sum  to  be 
repaid  at  the  end  of  three  years  (being  the  agreed 
term  of  the  new  co-partnership),  and  when  B. 
retained  and  employed  in  the  business  the  said 
sum  beyond  the  expiration  of  that  period  : — 
Held,  that  interest  at  5  per  cent,  per  annum 
was  payable  on  the  60,0002.  from  the  expiration 
of  the  three  years,  and  also  on  the  profits  from 
the  time  of  the  realization  of  the  different  por- 
tions of  the  same.  Spartali  y.  Constant i nidi ^ 
20  W.  R.  823. 

Afterwards  an  appeal  against  this  decision  was 
compromised.    &  ct,  21 W.  R.  116. 

Courts  of  equity  are  not  limited  by  3  &  4 
Will.  4,  c.  42,  s.  28,  as  to  the  allowance  of 
interest.    Jb, 

Surcharge  and  Faliifloation.] — 14  a  partnership 
action,  where  one  error  of  950Z.  was  established 
in  an  account  long  settled : — Held,  that  in  taking 
the  accounts  the  plaintiff  should  be  at  liberty  to 
surcharge  and  falsify,  and  that  such  liberty 
should  not  be  limited  to  errors  appearing  from 
the  books.  Gething  v.  Keighleyj  9  Ch.  D.  547  ; 
47  L.  J.,  Ch.  46  ;  27  W.  R.  283. 

Settled  Aeeonnts — Se-opening.] — M.  was  a 
partner  with  E.  in  the  trade  of  a  woolbroker,  but 
becoming  embarrassed  through  private  specula- 
tions in  the  purchase  of  Australian  shares,  with- 
drew all  his  capital  from  the  firm  on  the  eve  of 
his  bankruptcy.  M.  died  before  passing  his 
final  examination  in  the  bankruptcy,  and  his 
widow  became  his  personal  representative,  being 
also  residuary  legatee  of  his  estate.  The  bank- 
ruptcy was  superseded,  and  accounts  were 
rendered  between  the  widow  and  E.,  which 
accounts  she  examined  by  means  of  skilled 
referees  of  her  own  choosing,  and  with  the  aid  of 
an  experienced  solicitor,  and  also  approved  the 
same,  receiving  the  balance  and  giving  a  formal 
receipt  for  the  same.  Fourteen  years  after  the 
date  of  this  receipt,  she  filed  a  bill  to  have  the 
accounts  re-taken,  alleging  a  fraudulent  conceal- 
ment from  her  by  her  referees,  with  the  know- 
ledge of  E.,  of  the  fact  of  the  destruction  of  all 
vouchers  for  the  particulars  of  the  account  some 
time  previously  to  the  investigation  of  the 
accounts  which  was  made  by  them  on  her  behalf, 
and  specifying  two  erroneous  items  in  the 
accounts.  The  evidence  of  error  in  these  items 
was  defective : — Held,  that  neither  the  alleged 
errors  in  the  account,  nor  the  alleged  fraudulent 
concealment,  being  clearly  made  out,  the  court 
would  not  suffer  the  settled  accounts  to  be  re- 
opened at  this  distance  of  time.  Outhberi  v. 
Ikiinborovffh,  21  W.  R.  98. 

Upon  the  dissolution  of  a  partnership,  and  the 
settlement  of  all  accounts  between  the  partners, 
the  continuing  partner  took  some  of  the  debts  as 
good  debts.  One  turned  out  to  be  bad,  the 
securities  for  it  having  been  fraudulently  ab- 
stracted by  a  clerk :— Held,  that  he  could  not 
sustain  a  bill  to  rectify  or  set  aside  the  settle- 
ment of  accounts.  Laiiig  v.  Cav\2)bell^  36 
Beav.  3.    See  further  PRACTICE  (^Aceounttt). 


b.   For  Balance  Due  on  Settlement  of 

Account. 

Implied  Promife.] — Upon  a  dissolution  of  a 
partnership,  and  a  mutual  statement  and  settle- 
ment of  accounts,  there  is  an  implied  promise  in 
law  on  the  part  of  him  against  whom  the  balance 
is  found  to  pay  his  co-partner ;  and  an  express 
promise  to  pay  is  not  necessary.  RaeJtttrav)  v. 
Imber,  Holt,  368. 

Two  persons,  who  were  not  general  partners, 
having  been  engaged  in  a  partnership  specula- 
tion, at  its  termination  a  paper  was  drawn  up 
and  signed  by  one  of  them,  containing  a  state- 
ment of  the  accounts' between  them,  both  in 
respect  of  that  and  otiier  transactions,  and  in 
which  the  balance  appeared  to  be  against  himself ; 
subsequently  to  which,  it  was  agreed  that  the 
amount  was  to  be  paid  by  him  in  butcher's 
meat : — Held,  that  he  might  be  sued  on  an 
implied  promise  to  pay  the  balance,  and  that  the 
agreement  to  take  tne  amount  in  butcher's  meat 
was  nudum  pactum.  M^ay  v.  Milestone,  5  M.  & 
W.  21  ;  2  H.  &  H.  32  ;  3  Jur.  727. 

A.  and  B.  entered  into  partnership  to  work  a 
coal-mine,  and  the  coal-mine  being  worked  out 
and  the  coal-pit  being  filled  up,  A.  said  he  would 
join  in  no  more  coal-pits,  and  A.  and  B.  agreed  to 
divide  the  materials  and  utensils,  each  party 
taking  one-half  in  value,  article  by  article, 
according  to  a  valuation  to  be  made  ;  and,  after 
the  valuation  had  been  made,  B.  agreed  to  take 
the  whole  at  the  valuation,  and  accordingly 
took  possession  thereof : — Held,  that*  A.  had  an 
immediate  right  of  action  for  a  moiety  of  the 
value  of  the  materials  and  utensils.  Jaekton  v. 
Stovherd,  2  C.  &  M.  361 ;  4  Tyr.  330. 

Two  proprietors  of  a  stage-coach,  A.  and  B., 
dissolved  their  partnership  in  November.  During 
their  partnership,  monthly  accounts  were  made 
up,  on  each  of  which  a  balance  was  struck  in 
favour  of  A.  These  balances  were  never  carried 
forward  from  one  account  to  another.  B.  had 
paid  A.  the  balance  on  the  November  account, 
which  was  made  up  to  the  time  of  the  dissolution : 
— Held,  that  A.  might  maintain  an  action  for  the 
balances  in  his  favour  on  the  September  and 
October  accounts.  Brierly  v.  Cripps,  7  C.  &  P. 
70e. 

Ezpreii  Promise. J — Where  two  enter  into 
articles  of  partnership  for  seven  years,  in  which 
is  a  covenant  to  account  yearly,  and  to  adjust 
and  make  a  final  settlement  at  the  expiration  of 
the  partnership,  and  they  dissolve  the  partner- 
ship before  the  seven  years  are  expired,  and 
account  together,  and  strike  a  balance  which  is 
in  favour  of  the  plaintiff,  including  several  items 
not  connected  with  the  partnership,  and  the 
defendant  promises  to  pay  it,  an  action  lies  on 
such  express  promise.  Foster  v.  Allanson,  2  T.  R. 
479. 

Set-off.] — Where,  in  an  action  for  use  and 
occupation  of  stables,  itappeared  that  the  plaintiff 
and  defendant  had  been  engaged  in  running  a 
stage-coach,  and  weekly  accounts  were  delivered 
by  the  former  to  the  latter,  by  which  it  appeared 
that  the  plaintiff  received  the  profits  for  the 
purpose  of  dividing  them,  and  which  stated  the 
sum  due  to  the  defendant  for  the  work  done  : — 
Held,  that  they  were  not  evidence  of  set-off,  for 
that,  to  become  a  matter  of  set-off,  the  balance 
in  a  partnership  account  must  be  final.  IVomont 
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V.  Coupland,  2  Bing.  170 ;  9  Moore,  319  ;  1  C.  & 
P.  275. 

Where  a  retiring  partner  had,  doling  his  con- 
tinuance in  the  firm,  carried  the  amount  of  his 
adyances  to  his  private  crodit,  without  deducting 
the  property-tax : — Held,  that  the  continuing 
partners  could  not,  after  a  long  lapse  of  time, 
deduct  it,  especially  where  it  did  not  appear  that 
they  had  ever  accounted  for  it  to  government. 
Park^  Y.  Ramshottom,  5  D.  &  R.  138  ;  3  B.  &  C. 
257. 

When  Aeeoimt  not  Settled.]  —  Where  two 
persons  jointly  undertook  to  procure  a  cargo  for 
a  vessel  for  certain  commission,  which  they  agreed 
to  divide  equally  between  themselves,  and  one  of 
them  received  on  account  of  such  commission  a 
certain  sum  of  money: — Held,  that  the  other 
could  not  maintain  an  action  for  a  moiety,  the 
demand  arising  out  of  a  partnership  transaction, 
and  no  account  having  been  settled  between  them. 
Bovill  V.  Hammond,  6  B.  k  C.  149  ;  9  D.  &  B. 
186. 

Xvidenoe  of  Settlement.]— Proprietors  of  a 
stage-coach  arranged  among'  themselves  that 
each  should  horse  the  coach  for  certain  stages, 
and  receive  the  payments,  and  make  the  requisite 
disbursements  on  such  stages,  and  it  was  the 
practice  that  one  or  more  of  the  partners  every 
month  made  up,  and  sent  round  to  the  other 
partners,  a  written  account  from  the  way-bills, 
shewing  the  receipts  and  disbursements  of  each 
proprietor,  the  share  of  net  profits,  if  any,  due  to 
each,  and  the  proprietors  by  and  to  whom  the 
ascertained  shares  should  be  paid  ;  and  the  pay- 
ments were  made  acconSngly.  In  an  action  by 
one  partner  against  another,  for  a  balance  so 
adjusted  and  not  paid  (the  partnership  still  con- 
tinuing), the  plaintiffs  case  rested  upon  a  written 
account  made  out  as  above,  but  not  stamped  : — 
Held,  that  if  an  action  would  lie  at  all  on  a 
settlement  of  partnership  accounts  which  was 
not  a  final  close  of  all  the  partnership  trans- 
actions, still  the  settlement  in  question,  not 
appearing  to  have  been  agreed  to  by  the  partners 
generally,  or  by  the  plaintiff  and  the  defendant, 
could  be  binding  only  as  an  award,  and  that  it 
could  not  so  operate  for  want  of  a  stamp.  Carr 
V.  Smithy  5  Q.  B.  128  ;  D.  k  M.  192. 

Where  two  persons  became  partners  in  a 
particular  commercial  adventure,  and  the  one 
sent  an  account  to  the  other,  stating  a  loss 
resulting  from  the  speculation,  and  the  latter,  on 
an  application  being  made  to  him  for  payment 
of  one  moiety  thereof,  said,  that  he  would  call 
and  settle  with  the  former :— Held,  that  this  was 
sufficient  evidence  of  an  adjustment  of  the 
amount  between  the  parties,  in  an  action  brought 
by  the  former  to  recover  such  moiety.  Clarke  v. 
GUnnie,  3  Stark.  10. 

Accounts  kept  by  a  clerk,  who  was  the  agent 
of  all  the  members  of  a  partnership,  were  re- 
ceived, vrithout  his  being  called  as  a  witness. 
Brierly  v.  Cripps,  7  C.  &  P.  709. 

o.  For  Money  Paid  and  other  Matters. 

Money  had  and  BeeeiTed—Private  Aeeonnt.] — 
One  partner  may  maintain  an  action  against  the 
other  partner,  for  money  received  to  the  separate 
use  of  the  former,  and  wrongfully  carried  to  the 
partnership  account.  Smith  v.  JBamno,  2  T.  R. 
476. 


J.,  T.,  and  B.  were  jointly  concerned  in  the 
sale  of  butters  ;  J.  consigned  them  to  B.,  who  sold 
them  on  their  joint  account.  T.,  being  requested 
to  accept  bills  for  the  firm,  refused  to  do  so  with- 
out some  security,  when  B.  engaged,  if  T.  paid 
the  bills,  to  repay  him  out  of  the  proceeds 
received  for  butters  already  sold ;  and  T.  having 
accepted  and  paid  the  bills : — Held,  that  he 
might  sue  B.  for  money  had  and  received  to  his 
use.  Coffee  v.  Jirian,  3  Bing.  54  ;  10  Moore,  341. 

Money  Paid.]  — A.  offered  to  B.  to  order  and 
ship  goods  on  an  adventure,  and  that,  if  any 
profit  should  arise  from  them,  B.  should  have 
half  for  his  trouble ;  B.  ordered  the  goods  on 
their  joint  account  and  paid  for  them  : — Held, 
that  he  was  entitled  to  recover  back  such  pay- 
ment against  A.,  who  had  not  accounted  to  him 
for  the  profits.  Hciketh  v.  BlancJuirdf  4  East, 
144. 

The  defendant  agreed  in  writing  to  take  one 
half  share  of  certain  goods  bought  by  the  plain- 
tiff on  their  joint  account,  half  in  the  profit  or 
loss,  and  to  furnish  the  plaintiff  with  half  the 
amount  in  time  for  the  payment  thereof,  the 
goods  being  to  be  paid  for  by  bills  : — ^Held,  thait 
the  plaintiff  having  paid  the  whole  price  of  the 
goods  which  were  to  constitute  the  partnership 
stock,  to  which  both  parties  were  to  contribute 
equally,  an  action  lay  against  the  defendant  for 
his  moiety  of  the  price,  which  was  to  be  furnished 
by  him  in  the  first  instance,  although  there 
might  be  an  account  to  be  taken  between  them 
as  partners  upon  the  subsequent  disposal  of  the 
joint  stock.     Venning  v.  Leckie,  13  East,  7. 

A.  and  B.,  being  partners,  kept  an  account 
with  a  banker.  On  the  banker's  claiming  a  bal- 
ance against  the  firm,  A.  demanded  an  explana- 
tion from  B.,  and  B.  wrote  to  him  that  the  firm 
had  nothing  to  do  with  it.  Subsequently  B. 
gave  the  banker  a  promissory  note  for  this 
balance,  signed  in  the  partnership  name.  A. 
having  been  compelled  to  pay  this  note  : — Held, 
that  he  might  recover  tlie  whole  from  B.  as 
money  paid  to  his  use.  Cross  v.  Cheshire^  7  £x. 
43  i  21  L.  J.,  Ex.  3  ;  15  Jur.  993. 

Balanoe  of  Pri^ata  Aeeonnt.] — The  plaintiff 
and  defendant  were  partners  as  attorneys ;  inde- 
pendently of  the  partnership  account,  there  was 
a  private  separate  account  of  moneys  due  from 
the  defendant  to  the  plaintiff ;  to  recover  the 
balance  of  which,  the  plaintiff  sued.  It  had  been 
previously  agreed  between  them,  that  the  plaintiff 
should  accept  a  gross  sum  for  interest  on  the 
private  account,  to  be  made  up  to  a  certain  day, 
that  the  plaintiff  would  accept  2^1,  per  cent,  for 
interest  on  the  private  account  from  that  date 
for  six  months,  and  that  after  that  period  the 
interest  was  to  be  5^.  per  cent. ;  that  the  defen- 
dant's share  of  the  partnership  money  then  in  the 
plaintiffs  hands  should  be  applied  in  liquidation 
of  the  balance  of  the  private  account ;  but  that 
the  amount  of  all  the  bills  due  to  the  firm  should 
be  received  by  the  plaintiff,  and  applied  in  the 
first  instance,  to  discharge  certain  partnership  lia- 
bilities, and  then  in  discharge  of  the  balance  due 
from  the  defendant  to  the  plaintiff  on  the  private 
account : — Held,  that  the  effect  of  the  agreement, 
so  far  as  it  regarded  the  private  account,  was  to 
insure  to  the  plaintiff  the  right  to  have  the  de- 
fendant's share  of  the  partnership  moneys,  when- 
ever ascertained,  applied  in  discharge  of  his  sepa- 
rate claim  upon  the  defendant ;  and  that  there 
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interest  in  this  enterprise,  according  to  the 
amoant  snbscribed,  and  the  profit  or  loss  to  be 
divided  amongst  us  in  proportion  to  our  sub- 
scription. In  order  to  form  a  fund  for  defray- 
ing the  necessary  expenses,  we  have  eadh  of  us 
paid  101.  per  cent,  on  the  amount  of  our  sub- 
scriptions, and  we  bind  ourselyesi  and  agree  to 
pay  Mr.  G.  A.  B.  such  further  instalments,  each 
of  us  in  proportion  to  his  subscription,  as  it  may 
be  necessary  to  call  for  from  time  to  time, 
should  the  earnings  of  the  boat  not  be  sufficient 
to  pay  the  expenses ;  it  being,  however,  under- 
stood that  our  liability  is  not  to  extend  beyond 
the  amount  subscribed  by  us  respectively:" — 
Held,  that  this  agreement  constituted  a  partner- 
ship between  the  parties  who  signed  it ;  and 
that  A.,  who  had  paid  such  debts  arising  from 
the  undertaking  as  the  earnings  of  the  boat 
were  insufficient  to  satisfy,  could  not  maintain 
an  action  for  money  paid  against  B.,  who  had 
not  paid  up  his  subscription  ;  but  that  the  pro- 
per form  of  action  was  a  special  action  for  the 
non-performance  of  the  undertaking  to  pay  A. 
the  instalments  from  time  to  time.  Broivny. 
Tapscott,  6  M.  &  W.  119. 

A.,  P.,  and  B.,  members  of  a  provisional  com- 
mittee of  a  projected  company,  hired  some  pre- 
mises on  the  11th  April,  1846,  as  joint  tenants, 
for  the  offices  of  the  company,  who  took  posses- 
sion on  the  7th  April  following.  On  the  29tli 
September,  1846,  the  deed  of  settlement  was 
registered,  having  been  executed  by  A.  and  P., 
which  recited  that  the  company  was  indebted  to 
P.  in  550^.,  for  money  advanced  by  him  for  the 
formation  of  the  company  and  rent  of  offices, 
and  named  A.  and  P.  as  two  of  the  directora. 
The  rent  being  in  arrear,  the  lessor  sued  A.,  P., 
and  B.  on  the  demise,  and,  after  verdict,  levied 
for  debt  and  costs  on  A.  In  an  action  by  A. 
against  P.  for  his  proportion : — Held,  that  no 
partnership  existed  between  the  parties,  and 
that  A.  was  entitled  to  recover  contribution 
from  P.  Boulter  v.  Peplow,  9  C.  B.  493  :  19  L. 
J.,  C.  P.  191  ;  14  Jur.  248. 

The  plaintiff,  being  a  provisional  committee- 
man, became,  with  eleven  others,  including  the 
defendant,  liable  for  a  debt  contracted  in  respect 
of  the  scheme.  The  creditor  sued  the  plaintiff, 
who  ultimately  paid  the  whole  debt.  Two  of  the 
original  co-contractors  died  before  the  payment. 
On  the  plaintiff  suing  the  defendant  for  con- 
tribution : — Held,  that  though  there  might  be 
many  cross  liabilities  amongst  the  provisional 
committee-men,  in  respect  of  the  scheme,  an 
action  lay,  at  law,  for  contribution  against  such  of 
them  as  were  liable  to  pay  this  debt,  provisional 
committee-men  not  being  partners.  That  the 
plaintiff  was  entitled  to  recover  only  one-twelfth 
of  the  debt ;  the  liability  of  a  co-contractor  to 
one  who  has  paid  the  entire  debt  being,  at  law, 
to  contribute  an  aliquot  part  according  to  the 
number  of  persons  originally  liable,  without 
reference  to  the  number  liable  at  law  at  the 
time  of  payment.  Semble,  that  an  action  would 
have  lain  at  law,  for  contribution,  against  the 
representatives  of  the  deceased  co-contractors. 
Batard  v.  Ilawfts,  2  E.  &  B.  287  ;  22  L.  J.,  Q.  B. 
443  ;  17  Jur.  1154. 

A  declaration  alleged  that,  in  consideration 
that  the  plaintiff  and  D.  would  sell  and  assign 
to  the  defendant  a  co-partnership  business,  the 
defendant  promised  the  plaintiff  to  pay  him  all 
the  money  that  he  had  advanced  in  respect  of 
the  co-partnership,  and  also  promised  the  plain.- 


was  nothing  to  suspend  the  plaintiffs  right  of 
action  against  the  defendant  for  the  recovery  of 
the  balance  of  the  private  account.  Simiyson  v. 
Rackham,  5  M.  &  P.  612  ;  7  Bing.  617. 

Action  between  Firmi  with Oonunon  Member.] 

— The  partners  in  one  house  of  trade  cannot 
maintain  an  action  against  the  partners  in 
another  house  of  trade,  of  which  one  of  the 
partners  in  the  plaintiff^s  house  is  also  a  member, 
for  transactions  which  took  place  while  he  was 
partner  in  both  houses  ;  and  that,  whether  the 
action  is  brought  in  the  lifetime  of  the  common 
partner,  or  after  his  decease  ;  but  after  his 
decease,  the  surviving  partners  of  the  one  house 
may  sue  the  surviving  partners  of  the  other  house, 
upon  transactions  subsequent  to  the  decease  of 
the  common  partner.  Boaanquet  v.  Wray,  6 
Taunt.  597  ;  2  Marsh.  319.  And  see  Brooke  v. 
Bnderby,  4  Moore,  501  ;  2  B.  &  A.  70. 

Actions  between  Member  and  Firm.  ] — An  action 
does  not  lie  by  one  subscriber  for  the  purpose  of 
procuring  a  bill  in  parliament  against  all  or  any 
one  of  the  other  subscribers.  Holmes  v.  Higgins, 
1  B.  &  C.  74. 

Work  Done.]  —  A  project  having  been 

formed  for  making  a  road,  the  plaintiff  contracted 
with  the  committee  to  make  the  plans,  for  a  cer- 
tain sum.  Before  they  were  completed  he  became 
a  shareholder  in  the  concern  : — Held,  that  he  was 
entitled  to  recover  the  whole  of  the  contract 
price  ;  but  that  he  could  not  recover  for  extra 
work  done  since  he  became  a  shareholder. 
Lucas  V.  Beach,  1  M.  &  G.  417  ;  1  Scott,  N.  R. 
350  ;  4  Jur.  631. 

TTie  and  Oecnpation  of  Premises.] — Reso- 
lutions were  passed  by  a  company,  of  which  both 
the  plaintiff  and  the  defendant  were  directors, 
to  rent  the  plaintiff's  house.  A  draft  agreement 
was  drawn  up,  and  the  solicitors  of  the  company 
were  authorized  by  the  directors  to  sign  it.  No 
objection  was  made  to  it  by  the  plaintiff,  but 
the  document  was  never  either  si^ed,  dated  or 
stamped.  The  company  occupied  the  premises, 
and  the  plaintiff,  in  an  action  for  use  and  occupa- 
tion against  a  co-director,  offered  this  in  evidence 
to  shew  that  the  occupation  was  by  the  other 
directors,  exclusive  of  nimself  : — Held,  that  as 
the  plaintiff  was  a  co-director,  the  law  would 
imply  he  was  a  co-tenant,  and  therefore  unable 
to  maintain  the  action  ;  that,  to  get  rid  of  this 
implication,  he  was  bound  to  shew  a  special  agree- 
ment ;  that  if  this  document  was  not  such  an 
agreement,  the  plaintiff  had  not  proved  his  case, 
and  if  it  was,  that  it  required  a  stamp.  Chad- 
wick  V.  Clarke,  1  C.  B.  700  ;  14  L.  J.,  C.  P.  233 ; 
9  Jur.  539. 

Contribntion — ^When  allowed.] — A.  and 

B.,  together  with  others,  entered  into  and  signed 
the  following  contract : — "  Being  desirous  that 
the  communication  between  London,  Heme  Bay 
and  Mai]gate,  should  be  kept  open  during  the  en- 
suing winter,  by  means  of  a  small  steam-boat, 
we  hereby  authorize  Mr.  G.  A.  B.  to  charter  the 
Brockel  Bank,  or  any  other  suitable  vessel  for 
that  purpose,  on  the  best  possible  terms,  and  to 
make  the  necessary  arrangements  for  her  running 
on  the  station  during  the  whole  or  such  part  of 
the  winter  as  may  be  deemed  expedient,  on  our 
joint  account ;  each  of  us  taking  a  proportionate 
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tiff  and  D.  that  he  would  discharge  all  the  debts 
due  from  them  as  such  oo-partners,  and  all 
liabilities  to  which  they  were  subject  as  such. 
The  declaration,  after  averring  peiformance  by 
the  plaintiff  and  D.,  averred  that  the  plaintiff 
had|  at  the  time  of  making  the  promise,  ad- 
vanced a  certain  sum  in  respect  of  the  co-part- 
nership, and  for  which  the  co-partnership  was, 
at  the  time  of  the  promise,  accountable  to  him, 
and  laid  as  a  breach  the  non-payment  by  the 
defendant  to  the  plaintiff  of  that  sum : — Held 
good,  on  motion  in  arrest  of  judgment.  Jones 
V.  RoMnson,  1  Ex.  454  ;  17  L.  J.,  Ex.  36  ;  11 
Jur.  933. 

A.  and  B.  being  joint  owners  of  a  race-horse, 
it  was  agreed  between  them  that  A.  should  keep 
and  train,  and  have  the  general  management  of 
the  horse,  conveying  him  to  and  entering  him 
for  the  different  races ;  that  35«.  per  week  should 
be  allowed  for  his  keep,  and  that  the  expenses 
of  keeping,  training,  and  managing  should  be 
borne  jointly  by  A.  and  B.,  and  the  horse's  win- 
nings be  equally  divided  between  them.  A.  having 
paid  all  the  expenses  of  the  keep  and  manage- 
ment of  the  horse,  and  there  being  no  winnings 
to  divide : — Held,  that  even  assuming  that  this 
agreement  constituted  a  partnership  between  A. 
and  B.,  which  the  court  thought  it  did  not,  A. 
was  entitled  to  recover  from  B.  a  moiety  of  the 
disbursements  made  by  him  on  account  of  the 
horse  as  being  in  the  nature  of  an  advance  of 
capital  for  B.  jFVench  v.  Styrituf^  2  C.  B.,  N.  S. 
354  ;  26  L.  J.,  C.  P.  181 ;  3  Jur.,  N.  S.  670. 

A.,  receiving  a  bill  of  exchange  in  payment 
for  part  of  a  lot  of  cattle  jointly  purchased  by 
himself  and  B.,  indorsed  the  bill  to  B.,  and  B. 
indoised  it  over ;  the  bill  being  dishonoured,  B. 
promised  to  pay  A.  half  of  the  amount  if  he 
would  take  it  up :  A.,  after  taking  it  up,  cannot 
maintain  an  action  against  B.  whilst  the  part- 
nership accounts  remain  unliquidated.  Rohson 
V.  Curtis^  1  Stark.  78. 

Action  for  money  paid.  Plea,  that  at  the 
time  of  the  commencement  of  this  suit,  and  at 
the  time  of  the  accruing  of  the  causes  of  action, 
the  plaintiff  and  defendant  carried  on  business 
in  co-partnership,  and  that  the  causes  of  action 
arose  out  of  transactions  between  the  plaintiff 
and  defendant  as  such  co-partners ;  and  that 
the  accounts  of  the  partnership  were  not  settled 
or  adjusted,  or  any  balance  struck  between  the 
plaintiff  and  defendant : — Held,*  that  the  plea 
was  ill ;  first,  because  it  did  not  shew  that  this 
was  a  partnership  transaction;  secondly,  nor 
that  the  debt  was  due  to  the  plaintiff  and  defen- 
dant jointly ;  and  thirdly,  that  if  it  was  to  be 
taken  to  be  so  alleged,  the  plea  amounted  to  the 
general  issue.  Worrall  v.  Grayson^  1  M.  &  W. 
166  ;  4  D.  P.  C.  718  ;  1  Gale,  375. 

The  plaintiff  and  the  defendant  were  share- 
holders in  a  mining  company  ;  money  being  re- 
quired to  work  the  mine,  T.,  who  was  also  a 
shareholder,  applied  to  a  bank  for  an  advance 
of  500^.,  which  they,  the  bank,  consented  to 
make,  on  the  security  of  a  joint  note  of  the 
plaintiff,  the  defendant  and  T.  The  note  was 
given,  and  the  money  advanced,  and  applied  to 
the  purposes  of  the  mine.  The  plaintiff  having 
been  compelled  to  pay  more  than  his  share  of 
the  note,  sued  the  dd!endant  for  contribution  : — 
Held,  that  this  was  not  a  partnership  transac- 
tion, and  therefore  that  the  action  was  main- 
tainable. Sedgwick  v.  Danielle  2  H.  dc  N.  319  ; 
27  L  J.,  Ex.  116. 


A.,  B.  and  C.  having  dissolved  partnership,  C.^ 
after  such  dissolution,  drew  bills  in  the  partner- 
ship firm  in  favour  of  D.,  he  not  knowing  of  such 
dissolution,  upon  which  D.  brought  his  action 
against  all  the  former  partners ;  and  C,  having 
pleaded  his  bankruptcy,  D.  entered  a  »olle  prose- 
qui as  to  him,  and  recovered  judgment  against  A. 
and  B.,  which  was  afterwards  satisfied  by  the 
attorney  of  A.  and  B.,  who  advanced  part,  and 
borrowed  the  rest  of  the  money  on  their  joint 
credit : — Held,  that  the  sum  so  paid  in  satis&c^ 
tion  of  the  judgment  might  be  recovered  in  a 
joint  action  by  A.  and  B.  against  C.  Osborne  v. 
Harper,  5  East,  225  ;  1  Smith,  411. 

A.  recovered  against  B.,  C.  and  D.,  partners  in 
trade,  upon  their  joint  contract,  and  took  in  exe- 
cution B.  only,  who  thereupon  paid  the  whole 
sum  recovered.  B.  cannot  recover  in  a  couil  of 
law  against  his  co-defendants  for  contribution. 
His  remedy  is  in  equity,  as  in  cases  of  a  volun- 
tary payment  by  one  partner  of  a  debt  due  from 
himself  and  his  co^rtners  upon  their  joint  con- 
tract. Sadler  v.  Stiekson  or  Nixon,  2  K.  &  M. 
258  ;  6  B.  &  Ad.  936. 

On  a  contract  by  a  retiring  partner  to  pay  a 
certain  sum,  by  bills  due  at  dMerent  periods,  two 
only  o|  them  having  become  due  before  action, 
and  to  execute  a  deed  of  dissolution,  he  is  entitled 
to  recover  the  whole  sum  (less  interest),  and  a 
further  sum,  to  be  reduced  to  a  shilling  on  his 
execution  of  the  deed,  but  not  the  expenses  of 
the  deed.    Morley  v.  Baher,  3  F.  &  F.  146. 

Where  four  persons,  who  had  acted  as  directors 
of  a  proposed  railway  company,  being  sued  for 
debts  contracted  on  account  of  the  concern, 
jointly  retained  an  attorney  to  defend  them  on 
their  personal  responsibility : — Held,  that  one  of 
the  four,  who  had  paid  the  attorney's  bill,  was 
entitled  to  sue  the  others  for  contribution. 
Edgar  v.  Knapp,  6  Scott,  N.  R.  707  ;  6  M.  &  G. 
753  ;  1  D.  &  L.  73. 

PartiBS  to  Sue.]  —  Where  several  persons, 
jointly  interested,  agreed  to  horse  a  coach,  each 
of  them  one  stage,  and  that,  in  case  of  d^ult, 
one  of  them  should  sue  the  defaulter  for  a 
penalty,  which  should  be  divided  among  the 
non-ddaulters  :^^Held,  that  an  action  might  be 
maintained  on  the  agreement,  against  a  de- 
faulter, by  the  party  so  appointed  to  sue,  and 
that  the  others  need  not  join  in  the  action. 
Eadenhurst  v.  Bates,  3  Bing.  463 ;  11  Moore, 
421. 

Bight  of  Proof  in  Bankrnptey.J—An  agree- 
ment was  entered  into  between  A.  and  B.,  where- 
by in  effect  A.  was  to  cany  on  a  certain  business 
in  the  name  of  A.  &  Co.,  for  the  benefit  of  him- 
self and  any  person  whom  B.  might  at  any  time 
within  eight  years  nominate  ;  B.  was  to  make 
certain  advances  to  A.  for  the  purpose  of  the 
business,  and  became  surety  for  him  to  a  certain 
company ;  A.  was  to  give  B.  promissory  notes 
for  his  advances  and  any  sums  he  might  pay  as 
surety,  and  to  carry  on  the  business  in  partner- 
ship with  B.'s  nominee  for  twenty-one  years  on 
certain  specified  terms ;  the  profits  of  the  busi- 
ness were  to  be  for  the  first  eight  years  applied 
in  paying  A.  1001,  a  year,  and  then  in  paying  B. 
his  advances  with  interest ;  and  the  residue  was 
to  be  divided  between  A.  and  B.'s  nominee  in 
certain  specified  proportions,  and  losses  were  to 
be  borne  in  the  same  proportions.  The  agree- 
ment gave  B.  a  right  to  see  the  accounts  relating 
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to  the  business,  and  contained  other  special 
clauses  under  which  B.  might  at  anytime  within 
the  eight  years  liave  nominated  himself  a  part- 
ner. Before  the  eight  years  had  elapsed,  and 
before  any  nomination  had  been  made  by  B.,  A. 
became  bankrupt,  being  indebted  to  B.  for  ad- 
vances. There  being  no  person  who  claimed  to 
be  a  joint  creditor  of  A.  and  B.  : — Hdd,  that 
B.'s  executor  was  entitled  to  prove  against  A.'s 
estate  for  the  advances,  the  agreement  not  hav- 
ing constituted  A.  and  B.  partners  as  between 
themselves.  Davis^  Ex  parte^  Harris,  In  re,  4 
De  G.,  J.  &  S.  623.    See  aUo  Bai? kbuptcy. 


8.  Mattebs  of  Pbogedube. 

a.  In  Aotions. 

Staying  Action— Compromiie.l — A  partnership 
having,  in  an  action  brought  by  the  plaintiff, 
been  by  order  of  the  court  dissolved,  the  plain- 
tiff and  defendants  signed  an  agreement  of 
compromise,  whereby  it  was  agreed  that   the 

Elaintiff  should  be  paid  a  sum  of  money  for 
is  share*  in  the  business.  The  plaintiff  sub- 
sequently repudiated  the  agreement  and  pro- 
posed to  proceed  with  his  action,  alleging  that 
his  signature  had  been  obtained  by  fraud: — 
Held,  that  the  court  had,  under  the  Judicature 
Act,  1873,  s.  24,  sub-ss.  6,  7,  jurisdiction  to  order 
the  stay  of  all  further  proceedings  in  the  action. 
Eden  v.  Naish,  7  Ch.  D.  781  ;  47  L,  J.,  Ch.  325  ; 
26  W.  R.  392. 

Held,  also,  that  as  the  defendants  had  severed 
upon  the  summons,  and  been  represented  by  four 
counsel,  the  costs  to  be  paid  by  the  plaintiff 
would  be  for  one  counsel  only  for  each  defen- 
dant,   lb, 

Belease.]  —  In  an  action  by  the  plaintiff 
against  the  defendant  for  alleged  breaches  of 
covenants  contained  in  their  deed  of  partnership, 
and  for  fraud  alleged  to  have  been  committed 
by  the  defendant  in  obtaining  a  deed  of  dis- 
solution thereof;  it  appeared  that  as  regards 
the  breaches  the  plaintiff  had,  by  the  deed  of 
dissolution,  in  consideration  of  the  defendant 
having  given  up  the  whole  of  the  partnership 
assets  to  the  plaintiff,  released  the  defendant 
from  all  matters  and  things  whatever  touching 
or  concerning  the  joint  tnule,  without  prejudice 
nevertheless  to  the  covenants  and  agreements 
in  the  deed  of  dissolution  contained: — Held, 
that  as  the  release  could  not  be  separated  from 
the^  rest  of  the  deed  of  dissolution,  and  as  the 
plaintiff  had  not  disaffirmed,  and  was  not  in  a 
condition  to  disaffirm  or  rescind  the  contract,  of 
which  the  release  formed  part,  the  same  was 
binding  upon  him.  TTrquhart  v.  Maepherson, 
3  App.  Cas.  831— P.  C. 

Beferenoe  of  Diipntes  to  Foreign  Tribunals 
according  to  Articles  of  Partnership.]  —  In 
August,  1876,  A.,  B.,  C,  and  D.,  all  British 
subjects,  entered  into  an  agreement  to  trade 
in  co-partnership  in  Russia.  The  agreement 
was  in  the  Russian  language,  and  was  registxired 
in  Russia,  and  provided  that  during  the  first 
year  B.  and  C.  had  the  right  to  demand  back 
their  capital,  and,  if  their  demand  was  not 
satisfied  in  one  month,  then,  without  delay,  the 
firm  must  proceed  to  liquidation ;  and  that  in 
case  of  any  disputes  arising  between  the  parties, 
such  disputes,  "no  matter  how  or  where  they 


shall  arise,  shall  be  referred  to  the  St.  Peters- 
burg Commercial  Court,"  whose  decision  shall 
be  final.  In  June,  1877,  B.  and  C.  served  A. 
and  D.  with  a  notice  demanding  the  return  of 
their  capital.  The  notice  was  accepted,  but  the 
money  was  not  paid,  and  thereupon  B.  and  C. 
took  immediate  steps  in  Russia  to  wind  up  the 
business,  and  appointed  D.  liquidator.  A.  then 
commenced  an  action  against  B.,  C,  and  D., 
alleging  that  the  proceedings  of  B.  and  C.  were 
taken  without  his  knowledge  and  consent,  and 
were  invalid  and  not  in  accordance  with  Russian 
law  and  not  binding  on  him  ;  that  the  partner- 
ship arrangement  was  comprised  not  in  one  but 
in  three  documents,  under  one  of  which  he  was 
entitled  to  certain  rights,  and  claimed  a  dissolu- 
tion of  the  partnership,  the  appointment  of  a 
receiver,  and  other  relief : — Held,  on  motion  by 
the  defendants,  that  they  were  entitled  to  a  stay 
of  proceedings  and  a  reference  to  the  St.  Peters- 
burg Commercial  Court  of  all  matters  in  dis- 
pute. Law  V.  Oarrett,  37  L.  T.  602.  Affirmed, 
8  Ch.  D.  26  ;  38  L.  T.  3  ;  26  W.  R.  426— C.  A. 

Held,  also,  on  motion  by  A.,  that,  although 
the  court  had  jurisdiction  in  a  proper  case  to 
appoint  a  receiver  pending  a  reference  to  arbi- 
tration, A.  had  failed  to  make  out  a  case  for  a 
receiver.    Ih, 

Costs.]  —  In  a  partnership  suit,  when  the 
matters  in  difference  were  referred  to  arbitra- 
tion, instead  of  the  accounts  being  taken  in 
chambers  : — Held,  that  the  costs  of  the  suit,  in- 
cluding those  of  the  reference  and  award,  ought 
to  be  ^rne  by  the  parties  in  proportion  to  their 
respective  partnership  shares.  Newton  v.  Hiylor, 
19  L.  R.,  Bq.  14  ;  23  W.  R.  330. 


Occasioned  by  lUiconduct.] — The  rule  as 


to  costs  in  a  partnership  action  is  the  same  as 
in  any  other  administration  action,  that  is,  they 
are  payable  out  of  the  assets ;  **  partnership 
assets  "  meaning  the  assets  remaining  after  pay- 
ment of  all  the  partnership  debts,  including 
balances  due  to  any  of  the  partners.  If  the 
assets  are  insufficient  for  payment  of  the  costs 
of  the  action,  then  such  costs  must  be  borne  by 
the  partners  in  proportion  to  their  shares  in  the 

Erofits.  Where,  however,  a  partnership  action 
as  been  rendered  necessary  by  the  n^Iigence 
or  other  misconduct  of  a  partner,  the  court  will 
order  that  partner  to  pay  the  costs  of  the  action 
so  far  as  they  have  been  occasioned  by  his  mis- 
conduct, including  the  costs  up  to  the  trial. 
Hamer  v.  Oiles,  11  Ch.  D.  942  ;  48  L.  J.,  Ch. 
608  ;  41  L.  T.  270  ;  27  W.  R.  834. 

In  a  suit  by  the  executors  of  a  deceased  part- 
ner against  a  surviving  partner  who  was  bound 
under  the  articles  to  pay  them  annually  half 
the  profits  of  the  business,  the  bill  ailing  that 
no  accounts  had  been  rendered,  though  applica- 
tion had  been  made,  for  some  years,  but  not 
alleging  that  anything  was  due  from  the  defen- 
dant, and  praying  for  an  account  and  for  the  wind- 
ing-up of  the  partneiship — the  defendant  having 
bv  his  answer  admitted  the  allegations  in  the 
bill  and  submitted  to  render  an  account  without 
alles:i'ng  that  nothing  was  due : — Held,  that  the 
defendant  must  pay  the  costs  up  to  the  hearing. 
Norton  V.  Russell,  19  L.  R.,  Eq.  343  ;  23  W.  R.  252. 


Payment  out  of  Assets.] — The  balance 


found  due  in  a  partnership  action  from  the  firm 
to  one  of  the  partners  must  be  paid  out  of  the 
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assets  in  priority  to  the  costs  of  the  action. 
Atutin  y.  Jackson  (11  Ch.  D.  942,  n.)  approved 
and  followed.  Potter  v.  Jackson,  13  Ch.  D.  845  ; 
49  L.  J.,  Ch.  232  ;  42  L.  T.  294  ;  28  W.  R.  411. 

Pleading! — ^Eraiiye  Denial.] — In  an  action  for 
dissolution  of  partnership,  the  plaintiffs  by  their 
statement  of  claim  allied  that  they  and  the 
defendant  had  agreed  to  take  a  lease  of  certain 
premises  and  to  enter  into  partnership ;  that  draft 
articles  of  partnership  were  considered  and  ap- 
proved by  the  plaintiffs  and  the  defendant  at  an 
interview  on  a  day  named,  subject  to  their  being 
finally  revised  by  the  defendant's  solicitor ;  that 
the  cGraf  t  articles  had  not  yet  beeti  revised,  nor 
the  articles  executed ;  that,  although  the  draft 
articles  were  only  settled  subject  to  revision,  the 
terms  of  the  arrangement  between  the  plaintiffs 
and  defendant  as  therein  provided  were  definitely 
agreed  upon  at  the  interview  ;  that  the  defendant 
had  not  intimated  any  objection  to  the  terms  of 
the  articles  ;  that  it  was  soon  afterwards  agreed 
that  certain  sums  should  be  brought  in  by  the 
plaintifb  and  defendant;  that  they  had  pro- 
ceeded with  the  partnership  undertaking,  and 
the  defendant  had  taken  an  active  part  in  it,  but 
that  he  had  not  contributed  his  share,  and  notice 
had  been  given  him  to  withdraw  from  the  under- 
taking. The  defendant,  in  his  statement  of 
defence,  admitted  that  he  had  agreed  to  enter 
into  partnership  as  alleged,  and  added,  ^*  The  de- 
fendtuit  denies  that  the  terms  of  the.  arrange- 
ment between  myself  and  the  plaintiffs  were 
definitely  agreed  upon  as  alleged : " — Held,  that 
the  denial  was  evasive  within  Ord.  XIX.  r,  22. 
Thorp  Y.  Holdsworth,  3  Ch.  D.  637  ;  46  L.  J.,  Ch. 
406. 


Motion  for  Jndgment  on  Admisiions.] — 


Held,  also,  upon  motion  for  judgment  on  ad- 
missions of  fact  in  the  pleadings  under  Ord.  XL. 
r.  11,  that  there  should  be  a  decree  for  "dissolu- 
tion, with  an  inquiry,  if  desired  by  the  defen- 
dant, as  to  the  terms  of  the  arrangement  for 
partnership.    Ih. 

In  a  partnership  action,  where  there  was  no 
default  m  pleading,  a  district  registrar  by  con- 
sent made  a  decree  for  accounts  and  inquiries, 
appointed  a  receiver,  and  directed  a  sale  of  the 
partnership  property : — Held,  that  aU  these  pro- 
ceedings were  invalid,  and  the  plaintiff  must 
commence  afresh  as  from  before  decree ;  but,  on 
motion  under  Ord.  XL.  r.  11,  on  admissions  in 
the  pleadings,  an  order  was  made  directing 
accounts  and  inquiries  to  be  taken  and  made  in 
the  district  registry  ;  the  same  receiver  was,  by 
consent^  re-appointed  by  name  by  the  court 
Brassington  v.  Cussms,  24  W.  R,  880. 

Snffieienoy  of  Plea.]— To  a  bill  alleging 

the  existence  of  a  partnership  between  the  pktin- 
tiff  and  defendant,  the  defendant  pleaded  "  to  the 
whole  of  the  relief  sought  by  the  bill,"  alleging 
that  no  partnership  or  agreement  for  a  partner- 
ship ever  existed  between  them,  and  prayed  the 
judgment  of  the  court  whether  he  should  be  com- 
pelled to  make  any  answer  to  the  bill,  except  so 
far  as  the  same  sought  discovery  as  to  the  various 
circumstances  therein  stated,  or  any  further  or 
other  answer  thereto,  save  such  as  thereinafter 
was  contained.  Then  followed  the  answer,  in 
which  the  defendant  confined  himself  to  the 
question  raised  by  the  plea:— Held,  that  the 
plea,  though  substantially  sufficient,  was  insuffi- 


cient in  point  of  form.    Jackson  v.  Ward,  18 
W.  R.  973. 

Biflooyery.] — ^A  suit  was  instituted  by  one  of 
two  partners  against  the  other,  praying  for  a 
dissolution  of  the  partnership,  and  for  the  part- 
nership accounts.  The  bill  set  out  the  partner- 
ship deed,  whieh  stated  that  6,000/.  had  been 
brought  into  the  business  by  the  defendant,  and 
alleged  that  the  statement  to  that  effect  was 
erroneous ;  but  there  was  no  prayer  that  the 
account  as  to  the  6,000/.  should  be  opened  or  the 
deed  set  aside.  The  defendant  by  his  answer 
stated  that  the  account  as  regarded  that  sum  was 
treated  as  a  settled  account  at  the  date  of  the 
partnership  deed,  and  he  declined  to  set  out  the 
items  of  which  it  was  composed,  and  claimed  the 
benefit  of  his  defence  as  if  he  had  pleaded  or 
demurred  : — Held,  that  the  discovery  sought  as 
to  how  the  sum  of  6,000/.  was  made  up  was  not 
relevant  to  the  relief  prayed,  and  that  the  defen- 
dant was  not  bound  to  answer  the  whole  bill,  but 
might  refuse  to  give  the  discovery  without  being 
required  to  plead  to  the  bill.  Wicr  v.  Tucker, 
14  L.  R.,  Eq.  25 ;  41  L.  J.,  Ch.  471 ;  26  L.  T.  719  ; 
20  W.  R.  586.    See  also  DiscovBEY. 

b.  Appointment  of  Beoeivers. 

Beceiyer  —  Partnenhip  Action  —  Wlio  Ap- 
pointed.]— In  an  action  between  partners,  the 
writ  filed  in  which  claimed  — (1)  an  injunction 
to  restrain  the  defendant  from  drawing  out  of 
the  partnership  funds  more  than  the  amount 
stipulated  in  the  articles  by  way  of  subsistence 
money  ;  (2)  a  receiver ;  and  (3)  an  account,  but 
did  not  claim  a  dissolution  of  the  partnership : — 
Held,  on  an  interim  motion  for  a  receiver,  that 
the  court  could  appoint  a  receiver,  not  being  also 
a  manager  of  the  partnership  business,  although  a 
dissolution  was  not  claimed.  Medwin  v.  Ditcham, 
47  L.  T.  250. 

Pending  the  vrinding-up  of  the  business  of  a 
partnership,  which  had  become  dissolved  by  the 
death  of  one  of  the  partners,  it  is  a  ground  for 
appointing  a  receiver  and  manager,  and  for  not 
appointing  the  surviving  partner  to  the  office, 
that  the  latter  has,  while  carrying  on  the  busi- 
ness after  his  partner's  death,  so  acted  as  to 
diminish  the  value  of  the  assets  by  transferring 
to  a  new  business  to  be  carried  on  by  himself, 
the  benefit  of  the  custom  and  goodwill  of  the 
business.  Young  y.  JBuokett,  51  L.  J.,  Ch.  604  ; 
46  L.  T.  266 ;  30  W.  R.  511.  See  also  Law  v. 
Garretty  ante,  col.  988. 


PARTY-WALLS  AND 

FENCES. 

I.  Pabtt-Walls. 
II.  Fences,  995. 

I.  PARTY-WALLS. 

Classlfleation  o£]— The  word  ''party- wall" 
may  be  used  in  four  different  senses: — (1)  A 
wall  of  which  the  two  adjoining  owners  are 
tenants  in  common — this  is  the  most  common 
and  the  primary  meaning  of  the  term;  (2)  A 
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wall  divided  longitudinally  into  two  stripSi  one 
belonging  to  each  of  the  adjoining  owners ;  (3) 
A  wall  which  belongs  entirely  to  one  of  the  ad- 
joining owners,  but  is  subject  to  an  easement  in 
the  other  to  have  it  maintained  as  a  diyiding 
wall  between  the  two  tenements ;  (4)  A  wall 
divided  longitudinally  into  two  moieties,  each 
moiety  being  subject  to  a  cross  easement  in 
favour  of  the  owner  of  the  other  moiety.  Wat- 
ion  V.  Gray,  14  Ch.  D.  192  ;  49  L.  J.,  Ch.  243  ; 
42  L.  T.  294 ;  28  W.  R.  438  ;  44  J.  P.  637. 

Part  may  be  when  Part  not] — ^Whenawall 
for  a  few  feet  from  the  ground  is  the  dividing 
wall  between  two  houses,  and  above  that  is  the 
outside  wall  of  one  of  them,  the  lower  part  may 
be  a  "  party-wall,"  and  the  upper  part  is  not. 
Weston  V.  Arnold^  8  L.  R.,  Ch.  1084  ;  43  L.  J., 
Ch.  123  ;  22  W.  R.  284. 

A  wall  may  be  a  party-wall,  within  the  mean- 
ing of  the  Bristol  Improvement  Acts,  1840  and 
1847,  for  part  of  its  lenigth  or  height,  and  an 
external  wall  for  the  remainder  of  its  length  or 
height.    lb, 

Ontfide  Walls,  what  are.1 — The  external  parts 
of  premises  demised  are  those  which  form  the 
inclosuie  of  them,  and  beyond  which  no  part  of 
them  extends.  Green  v.  Gales^  2  Q.  B.  225  ;  1 
G.  &  D.  468  ;  6  Jur.  436. 

Tenanej  in  Oommon.] — The  owners  in  fee  of 
two  adjoining  houses  derived  title  to  them  from 
a  common  predecessor  in  title.  In  the  convey- 
ances from  that  predecessor  to  the  two  owners 
respectively,  was  contained  a  declaration  that 
the  wall  which  divided  the  yards  at  the  back  of 
the  two  houses  should  be  and  remain  a  party- 
wall  : — Held,  that  the  two  owners  were  tenants 
in  common  of  the  wall.    Watson  v.  Gray^  supra. 

Evidenee  ol] — In  an  action  for  trespass 

to  a  wall  of  the  plaintiff,  the  defendant  pleaded 
a  traverse  of  the  property  and  of  doing  of  the 
acts  ;  evidence  was  given  of  a  number  of  facts, 
some  of  which,  per  se,  afforded  evidence  of  the 
possession  of  the  entire  wall  being  in  the  plain- 
tiff, and  others  of  the  possession  to  the  entire 
wall  being  in  the  defendant ;  the  act  of  trespass 
was  the  taking  down  of  a  portion  of  the  wall  and 
the  building  on  it,  so  lowered,  of  the  roof  of  the 
defendant's  store  ;  damages  were  assessed  by  the 
jury  rather  for  the  taking  down  of  the  wall  than 
for  the  building  of  the  new  roof  on  it  when 
taken  down : — Held,  first,  that  there  was  evi- 
dence of  a  possession  in  common,  and,  therefore, 
of  a  tenancy  in  common  of  the  wall,  by  the 

?laintiff  and  the  defendant.  JoTies  v.  JRead,  10 
r.  R.,  C.  L.  315. 
In  the  absence  of  evidence  as  to  the  owner- 
ship of  a  party-wall,  a  jury  is  entitled  to  find 
that  it  is  owned  by  the  adjoining  proprietors  as 
tenants  in  common.  Standard  Bank  of  British 
South  America  v.  Stokei,  9  Ch.  D.  68  ;  47  L.  J., 
Ch.  664  ;  38  L.  T.  672  ;  26  W.  R.  492. 

The  common  user  of  a  wall  separating  lands 
belonging  to  different  owners  is  primi  facie 
evidence  that  the  wall  and  the  land  on  which  it 
stands  belong  to  the  owners  of  those  adjoining 
lands,  in  equal  moieties  as  tenants  in  common. 
OubiU  V.  PoHer,  2  M.  &  R.  267  ;  8  B.  &  C.  257. 


Erection  at  Joint  Expen«e.1  —  If   two 

persons  have  a  party-wall,  one  half  of  the  thick- 


ness of  which  stands  on  the  land  of  each,  they 
are  not  therefore  tenants  in  common  of  the  wall, 
or  of  the  land  on  which  it  stands,  although  the 
wall  was  erected  at  their  joint  expense.  Matts 
V.  ffawkinsj  5  Taunt.  20. 

Ezpensee  of  Erection — Contrlbntion  to.] — ^A 

statement  of  claim  alleged  that  the  plaintiff 
purchased  a  building  site  of  J.,  and  covenanted 
to  erect  thereon  houses  according  to  a  specifica- 
tion. The  specification,  in  providing  for  the 
erection  of  a  party-wall,  declared  that  the  pur- 
chaser first  building  a  party-wall  was  to  be  re- 
Eaid  by  the  purchaser  of  the  adjoining  site  one- 
alf  of  the  dbst  of  such  party-wall,  the  value  of 
the  same  to  be  determined  by  the  vendor*s  archi- 
tect. The  statement  further  alleged  that  the 
plaintiff  erected  a  party-wall,  and  that  the  defen- 
dant afterwards  became  possessed  of  an  adjoin- 
ing site  on  the  terms  that  he  should  build  in 
accordance  with  a  similar  specification,  and 
should  observe,  perform,  and  abide  by  all  the 
terms  of  the  specification  relating  to  the  party- 
wall  ;  that  the  defendant  built  a  house  on  the 
adjoining  site,  and  made  use  of  a  moiety  of  the 
party- wall  erected  by  the  plaintiff,  and  promised 
to  pay  the  plaintiff  one-half  of  the  value  of  the 
same  (which  had  been  ascertained  by  the 
vendor's  architect),  and  one-half  of  the  archi- 
tect's fee  ;  but  had  not  p>aid  the  same  : — Held, 
that  the  statement  of  claim  was  good,  the  defen- 
dant having  made  use  of  the  party-wall,  know- 
ing that  money  was  to  be  paid  to  some  one  for 
its  use,  and  having  afterwards  promised  to  pay  the 
plaintiff.     Christie  v.  Mitchinson^  36  L.  T.  621. 

Bepairs — Action  for.] — ^A  declaration  stated 
that  a  messuage  was  in  the  occupation  of  one  as 
tenant  to  the  plaintiff,  the  reversion  belonging 
to  the  plaintiff ;  that  the  defendant  was  the 
owner  and  proprietor  of  another  messuage  ad- 
joining, and  by  reason  thereof,  isis  such  owner 
and  proprietor,  ought  to  have  repaired,  and  kept 
repaired  in  a  substantial  manner,  the  messuage 
secondly  mentioned.  Breach,  non-repair.  Plea,, 
that  the  messuages  were  contiguous  to  and 
abutting  on  each  other,  and  were  divided  by  a 
party-wall,  whereof  the  plaintiff  was  seised  of 
an  undivided  moiety ;  that  the  party  wall  was- 
in  a  ruinous  state,  and,  being  parcel  of  the  mes- 
suage in  the  declaration  secondly  mentioned^ 
had  fallen  on  the  first-mentioned  messuage* 
Replication,  that  the  wall  was  not  a  party-wall^ 
nor  was  it  a  wall  whereof  and  wherein  the  plain- 
tiff was  seised  : — Held,  first,  that  the  replication 
was  good.  Chantler  v.  JRobinson^  4  Ex.  163  ;  19- 
L.  J.,  Ex.  170. 

Held,  secondly,  that  the  declaration  was  bad, 
inasmuch  as  there  is  no  obligation  towards  a 
neighbour  cast  by  law  on  the  owner  of  a  house, 
merely  as  such,  to  keep  it  repaired  in  a  substan- 
tial manner,  his  only  duty  being  to  prevent  it 
from  being  a  nuisance.     lb. 

Bight  of  Support.]  —  Where  several  houses 
belonging  to  the  same  owner  are  built  together, 
so  that  each  requires  the  mutual  support  of  the- 
neighbouring  house,  and  the  owner  parts  with 
one  of  the  houses,  the  right  to  such  mutual 
support  is  not  thereby  lost,  the  legal  presump- 
tion being  that  the  owner  reserves  to  himself 
such  right,  and  at  the  same  time  grants  to  the 
new  owner  an  equal  right,  and  consequently,  if 
the  owner  parts  with  several  of  the  houses  at 
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different  times,  the  possessors  still  enjoj  the 
right  to  mutual  support,  the  right  being  wholly 
independent  of  the  question  of  the  priority  of 
their  titles.    Richards  y.  Rose,  9  Ex.  219. 

Exclusion  firom  Uie  of  Wall— Bemedy  for.] — 
If  one  of  the  two  tenants  in  common  of  a  party- 
wall  excludes  the  other  from  the  use  of  it  by 
placing  an  obstruction  on  it,  the  only  remedy  of 
the  excluded  tenant  is  to  remove  the  obstruction. 
Watson  V.  Oray,  14  Ch.  D.  192;  49  L.  J.,  Ch. 
243  ;  42  L.  T.  294  ;  28  W.  R.  438  ;  44  J.  P.  537. 

Semble,  that  if  one  tenant  in  common  has, 
upon  that  which  is  the  subject-matter  of  the 
tenancy  in  common,  laid  bricks  and  built  a 
higher  wall  than  the  previous  one,  the  only 
remedy  of  the  other  party  is  to  remove  it.  Cubitt 
Y.  Porter,  2  M.  &  R.  267  ;  8  B.  &  C.  257. 

Trespass.] — ^Trespass  does  not  lie  by>one  part 
owner  or  tenant  in  common  of  a  party  wall 
against  the  other.  Cvhitt  v.  Porter,  supra.  See 
Wiltshire  v.  Sidford,  1  N.  &  R.  403. 

The  plaintiff  and  the  defendant  occupied  ad- 
joining plots  of  ground,  divided  by  a  wall,  of 
which  they  were  tenants  in  common.  There  was 
a  shed  in  the  defendant's  ground  contiguous  to 
the  wall,  the  roof  of  which  rested  on  the  top  of 
the  wall  across  its  whole  width.  The  defen&nt 
took  the  coping-stones  off  the  top  of  the  wall ; 
heightened  the  wall,  replaced  the  coping-stones 
on  the  top,  and  built  a  washhouse  contiguous  to 
the  wall,  where  the  shed  had  stood  ;  the  roof  of 
the  washhouse  occupying  the  whole  width  of  the 
top  of  the  wall,  and  he  let  a  stone  into  the  wall, 
with  an  inscription  on  it,  stating  that  the  wall 
and  the  land  on  which  it  stood  belonged  to  him : 
— Held,  that  on  these  facts  a  jury  might  find  an 
actual  ouster  by  the  defendant  of  the  plaintiff 
from  the  possession  of  the  wall,  which  would 
constitute  a  trespass,  upon  which  the  plaintiff 
might  maintain  an  action  against  the  defen- 
dant.   Stedman  v.  Smith,  8  El.  k  61.  1. 

Polling  down— Intention  of  Bebnilding.] 

— ^Where  such  an  ancient  wall  was  pulled  down 
by  one  of  the  two  tenants  in  common,  with  the 
intention  of  rebuilding  the  same,  and  a  new 
wall  was  built  of  a  greater  height  than  the  old 
one  : — Held,  that  this  was  not  such  a  total  de- 
struction of  the  wall  as  to  entitle  one  of  the  two 
tenants  in  common  to  maintain  trespass  against 
the  other.     Cubitt  v.  Porter,  supra. 

At  common  law  no  action  lies  against  a  tenant 
in  common  for  pulling  down  a  party-wall  for  the 
purpose  of  building  a  new  one,  or  for  repairing  a 
party-wall,  or  for  replacing  an  old  foundation  by 
a  new  one,  even  without  notice  to  the  adjoining 
owner.  In  such  a  case  there  is  no  destruction  or 
destructive  waste.  Staiuiard  Bank  of  British 
South  America  v.  Stokes,  9  Ch.  D.  68 ;  47  L. 
J.,  Ch.  554  ;  38  L.  T.  172  ;  26  W.  R.  492. 

But  the  rights  and  duties  of  adjoining  owners, 
as  defined  by  the  Metropolitan  Buildings  Act, 
1855,  are  in  substitution  of  those  which  existed 
at  common  law,  and  arc  not  merely  an  addition 
thereto.    lb. 

Though  one  of  two  tenants  in  common  of  a 
ruinous  wall  may  take  it  down  without  the  in- 
tention of  rebuilding  it,  yet,  as  it  was  shewn 
the  defendant  did  not  intend  to  rebuild  the  wall 
as  it  had  originally  stood,  there  was  evidence  of 
ouster  by  the  defendant  of  his  co-tenant.  Jon^s 
V.  Read,  10  Ir.  R.,  C.  L.  315— Ex.  Ch. 
VOL.  V. 


Held,  that  the  taking  down  of  the  wall  with- 
out an  intention  to  rebuild,  being  itself  an  act 
of  trespass,  the  injury  done  by  that  act  was 
an  element  for  the  consideration  of  the  jury 
in  determining  the  amount  of  damages.    lb, 

Hegligenoe  and  Delay  of  Builder  in  Bebnild- 
ing.]— hi  an  action  by  one  tenant  in  common  of 
a  party-wall  against  a  builder  employed  by  the 
other  tenant,  for  pulling  it  down  carelessly  and  re- 
building it  with  unreasonable  delay,  special  dam- 
age being  laid  in  injury  to  fixtures,  and  loss  to 
business  ;  one  count  being  in  trespass,  the  other 
being  grounded  on  a  want  of  due  care  and  dili- 
gence ;  the  tacit  assent  of  the  plaintiff  to  the 
work  being  commenced  : — ^Held,  to  support  a 
plea  of  leave  and  licence  as  to  the  count  for 
trespass,  but  that  the  plea  was  not  applicable  to 
the  second  count,  alleging  delay  and  negligence 
in  rebuilding  the  wall,  supposing  that  the  action 
was  sustainable.  Fluger  v.  Hocken,  1  F.  &  F, 
142. 

Underpinning,  Ixgnzy  by.] — ^A  plaintiff, 

in  his  declaration,  complained  that  he,  being  pos- 
sessed of  a  dwelling-house,  and  the  defendant 
being  possessed  of  a  dwelling-house  next  adjoining 
that  01  the  plaintiff,  the  defendant  proceeded  to 
pull  down  his  house  for  the  purpose  of  rebuilding 
another  house  on  the  site  ;  and  that  the  defen- 
dant, by  his  workmen,  conducted  himself  so  care- 
lessly, negligently,  and  improperly,  in  and  about 
digging  and  clearing  the  ground  for  the  founda- 
tion of  the  house,  on  the  site  of  his  first- 
mentioned  house,  and  in  and  about  underpinning 
the  party- wall  between  that  house  and  the  house 
of  the  pUiintiff,  and  by  and  through  the  careless- 
ness of  the  defendant  and  his  agents,  the  party- 
wall,  and  all  the  walls,  floors,  beams,  dec,  of  the 
house  of  the  plaintiff  were  greatly  sunk,  cracked, 
weakened,  and  injured  : — Held,  that  the  decla- 
ration disclosed  a  good  cause  of  action,  for  that 
the  defendant  had  no  right  to  underpin  the  party- 
wall  either  partially  or  wholly,  unless  that  could 
be  done  without  injury  to  the  plaintiff's  house, 
even  though  it  might  be  doubtful  whether  the 
interests  of  the  parties  were  several,  or  whether 
they  stood  in  the  relation  of  tenants  in  common. 
Bradbeey.  Christ's  Hospital  (^Governors),  2  D., 
N.  S.  164  ;  5  Scott,  N.  R.  791  ;  4  M.  &  G.  714. 

Obstmeting  Lights  by  Bebnilding. ]— A  wall  in 
Bristol  separating  buildings,  but  having  in  it, 
above  the  buildings,  windows  enjoying  rights  of 
light,  was  condemned  as  a  party-wall  under  the 
local  acts,  on  proceedings  taken  by  the  owner  of 
the  lights,  and  ordered  to  be  rebuilt.  The  acts 
contain  provisions  that  there  shall  be  no  openings 
in  party-walls  of  newer  re-erected  buildings,  ex- 
cept iron  doors  for  communication  between  the 
separate  buildings  : — Held,  that  the  acts  did  not 
apply  to  these  windows,  and  that  the  owner  of 
the  lights  could  maintain  a  suit  to  restrain  the 
erection  of  a  building  that  would  interfere  with 
them.  Weston  v.  Arnold,  8  L.  R.,  Ch.  1084 ; 
43  L.  J.,  Ch.  123  ;  22  W.  R.  284. 

Aotion  for  Pnlling  down— Pleading.]— In  an 
action  for  prostrating  a  wall,  running  half  on  the 
land  of  the  plaintiff  and  half  on  that  of  the  defen- 
dant, and  therefore  belonging  half  to  one  and 
half  to  another,  the  one  half  wall  is  the  abuttal  of 
the  other  half  wall,  because  they  are,  in  law,  two 
walls  ;  and  if  the  half  wall,  in  respect  of  which 
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the  plaintiff  seeks  to  recover,  is  described  by 
abuttals,  which  are  appropriate  only  to  the  entire 
wall,  his  action  must  fail.  Murey  v.  M'Dermotty 
3  N.  &  P.  356  ;  8  A.  &  E.  138  ;  I  W.,  W.  &  H. 
226  ',  2  Jur.  806. 

la  thfi  Xetropolii.]— iS^<?  Metbopolis. 

Under  Pnblk  Health  A.ct.]^See  Health. 

II.  FENCES. 

Owner  or  Occupier.] — An  action  for  not  re- 
pairing fences,  whereby  another  party  is  damni- 
fied, can  only  be  maintained  against  the  occapicr, 
and  not  against  the  owner  of  the  fee,  who  is  not 
in  possession.  Cheetkam  t.  Hampson,  4  T.  R. 
318. 

Ownership — ETidence  of.] — If  a  person  has  a 
field  fenced  with  a  bank  and  ditch,  it  is  not  a 
necessary  consequence  that  his  ditch  extends  to 
the  width  of  eight  feet  from  the  interior  line 
of  thei  foot  of  the  bank,  i.  e.  four  for  the  base 
of  the  bank,  and  four  feet  for  the  ditch. 
Vowles  V.  Miller,  3  Taunt.  137. 

Proof  of  the  ancient  width  of  the  ditch  is 
evidence  that  the  owner's  land  did  not  extend 
bejond  the  outward  edge  thereof.    lb. 

And  he  has  no  right  to  cut  away  his  neigh- 
bour's land  for  the  purpose  of  widening  the 
ditch.    Ih. 

Where  there  are  two  adjacent  fields  separated 
by  a  hedge  and  a  ditch,  the  hedge  primft  facie 
belongs  to  the  owner  of  the  field  in  which  the 
ditch  is  not ;  and  if  there  are  two  ditches,  one 
on  each  side  of  the  hedge,  then  the  ownership  of 
the  hedge  must  be  ascertained  by  proving  acts 
of  ownership.     Guy  v.  West,  2  Selw.  N.  P.  1287. 

Trespass  to.] — ^Where.  upon  the  diversion  of  a 
turnpike  road  after  the  new  road  had  been  com- 
pleted, but  before  the  old  road  was  stopped  up, 
the  trustees  by  permission  of  B.  broke  down  his 
fence  to  make  a  passage  from  the  new  road  to 
the  close  of  A.,  but  did  not  put  up  a  gate  or 
fence  to  protect  the  latter  close : — Held,  that 
the  trustees  were  wrongdoers,  and  that  B.  was 
responsible  for  their  acts.  Winter  v.  Charter, 
3  Y.  &  J.  308. 

One  tenant  in  common  of  a  hedge  may  main- 
tain trespass  against  his  co-tenant  if  the  latter 
grub  it  up.     Voyce  v.  Voyce,  Qow,  201. 

But  not  for  merely  clipping  it.    Ih, 

Obligation  to  Bepair,  against  Adjoining 
Owner.  "• — ^An  obligation  to  repair  a  fence  be- 
tween two  closes,  one  of  which  is  in  the  occu- 
pation of  the  defendant,  may  be  declared  upon 
as  being  in  respect  of  his  occupation,  although 
it  is  evidenced  by  a  deed.  Boyle  v.  Tamlyn,  9 
B.  &  R.  430  ;  6  B.  &  C.  329. 

Where  the  owner  of  two  adjoining  closes  (A. 
and  B.),  separated  by  a  fence  and  gate,  which 
had  always  been  repaired  by  the  occupier  of  B., 
sold  A.  to  the  plaintiff,  and  two  years  afterwards 
sold  B.  to  the  defendant : — Held,  that  the  latter 
was  not  bound  to  repair  the  gate,  unless  he  or 
his  vendor  had  made  some  specific  bargain  with 
the  plaintiff  to  that  effect ;  and  that  the  doing 
of  occasional  repairs  was  not  evidence  of  such 
bargain.    Ih, 

Where  the  gate  had  been  twice  repaired  by 


the  defendant  at  his  own  expense  after  notice 
from  the  plaintiff  to  do  so,  under  a  threat  of  im- 
pounding his  cattle  if  he  did  not : — Held,  this 
was  some  evidence  to  go  to  the  jury  from  which 
they  might  presume  a  legal  obligation  on  the 
part  of  the  defendant  to  repair  the  gate.    lb. 

If  two  persons  are  possessed  of  adjoining 
closes,  neitner  being  under  any  obligation  to 
fence,  each  must  take  care  that  his  cattle  do 
not  enter  the  land  of  the  other.  Churchill 
V.  £vaM,  1  Taunt.  529. 

An  owner  or  an  occupier  of  lands,  though 
bound  to  take  care  that  his  cattle  do  not  wander 
from  his  own  land,  and  stray  upon  the  land  of 
another,  is  under  no  legal  obligation  to  put  up 
or  maintain  a  fence  so  as  to  prevent  the  cattle 
of  his  neighbour  straying  upon  his  land :  such 
an  obligation  can  only  be  founded  upon  a  statu- 
tory obligation,  or  some  agreement  or  covenant. 
Hilton  V.  Ankesson,  27  L.  T.  619. 

The  plaintiff  was  the  occupier  of  a  field, 
which  was  separated  from  a  field  in  the  occupa- 
tion of  the  defendant  by  a  hedge  or  fence.  In 
consequence  of  this  fence  being  out  of  repair, 
the  plaintiff's  cattle  strayed  into  the  field  of  the 
defendant,  and  were  seized  by  him  as  a  distress 
damage  feasant.  Upon  an  action  by  the  plain- 
tiff, for  this  seizure  of  the  cattle,  the  pleadings 
raised  the  issue  of  whether  or  not  the  defendant 
was  bound  to  repair  the  hedge  through  which 
the  cattle  escaped,  and  the  only  evidence  of 
liability  consisted  in  the  practice  for  fifty  years 
and  upwards,  of  the  defendant  and  his  predeces- 
sors to  repair  such  hedge  : — Held,  that  this  was 
in  itself  no  proof  of  such  liability.    lb. 

Created  by  Prescription.] — ^At  common 


law  the  owners  of  adjoining  closes  are  not  bound 
to  fence  either  against,  or  for  the  benefit  of,  each 
other  ;  but  by  prescription  a  lando\vner  may  be 
bound  to  maintain  a  fence  upon  his  land  for  the 
benefit  of  the  occupier  of  the  adjoining  close. 
Lawrence  or  Laurence  v.  Jenkins',  %  L.  R.,  Q.  B. 
274 ;  42  L.  J.,  Q.  B.  147 ;  28  L.  T.  406  ;  21  W.  R, 
577. 

When  such  prescriptive  right  exists,  the  obli- 
gation to  maintain  the  fence  is  absolute,  the 
duty  of  the  servient  owner  being  to  maintain 
the  fence  at  his  peril  at  all  times  and  without 
notice  to  repair  it ;  and,  except  in  the  case  of 
damage  by  the  act  of  God  or  vis  major,  he  will 
be  liable  for  any  damage  sustained  by  the  oc- 
cupier of  the  adjoining  close  in  consequence  of 
the  fence  being  in  disrepair.    lb. 

The  defendant  was  the  occupier  of  a  close 
adjoining  a  close  occupied  by  the  plaintiff.  The 
defendant's  close  was  woodland,  and  he  sold  the 
fellage  of  the  timber  to  H.,  continuing  himself 
to  occupy  the  close.  H.  felled  a  tree  in  a  negli- 
gent manner,  so  that  it  fell  over  the  fence 
between  the  two  closes,  and  made  a  gap  in  it. 
Two  cows  of  the  plaintiff  soon  afterwards  got 
from  his  close  through  the  gap  into  the  defen- 
dant's close,  and  fed  on  the  leaves  of  a  yew  tree 
which  had  been  felled  there  by  H.,  and  died  in 
consequence.  The  defendant  had  had  no  notice 
of  the  fence  having  been  broken  down  before  the 
escape  of  the  cows.  There  was  evidence  that 
the  defendant  and  his  predecessors  had  for  more 
than  forty  years  repaired  the  fence  (which  was 
on  his  land)  between  the  two  closes  whenever 
repairs  were  necessary ;  and  that  for  the  last 
nineteen  years  the  fence  had  been  repaired  by 
the  defendant  and  his  predecessors  upon  notice 
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bj  the  occapier  for  the  time  being  of  the  plain- 
tiffs close.  WheneTer  the  fence  was  bo  repaired 
it  was  for  the  purpose  of  preventing  cattle  on 
the  plaintiff's  close  from  escaping  into  the  defen- 
dant's close  : — Held,  that  the  evidence  shewed  a 
prescriptive  obligation  on  the  part  of  the  defen- 
dant to  maintain  the  fence  so  as  to  keep  in  the 
cattle  in  the  plaintiffs  close ;  that  the  obligation 
was  absolute  to  keep  up  a  suf&cient  fence  at  all 
times,  the  act  of  God  or  vis  major  only  excepted, 
without  any  notice  of  want  of  repair  ;  that  the 
damage  was  not  too  remote ;  and  the  defendant 
was  therefore  liable  to  the  plaintiff  for  the  loss 
of  the  cows.    Ih, 


Between  Owners  and  Oocnpiers.] — There 


is  no  implied  obligation  on  the  part  of  a  lessor 
to  keep  up  the  fences  of  closes  which  he  retains 
in  his  own  hands,  and  which  abut  upon  land 
demised  to  a  tenant,  so  as  to  prevent  the  tenant's 
cattle  from  straying  on  to  them.  Erskine  v. 
Adeane,  8  L.  R.,  Ch.  756  ;  42  L.  J.,  Oh.  835  ;  29 
L.  T.  234  ;  21  W.  R.  802. 

A.,  being  tenant  for  life  of  an  estate,  granted 
a  lease  of  a  farm  to  B.  A.  died,  and  a  suit  to 
administer  his  estate  having  been  instituted,  B. 
made  a  claim  against  the  trustees  of  his  will  on 
the  ground  that  cattle  belonging  to  B.  had  made 
their  way  through  a  fence  belonging  to  A.,  and 
not  comprised  in  the  lease,  and  had  eaten  yew 
cuttings  lying  there  and  died  from  the  effects. 
The  lease  contained  no  covenant  by  A.  to  keep  in 
repair  the  fence : — Held,  that  the  trustees  were 
not  under  any  obligation  to  keep  the  fence  in  re- 
pair, and  that  the  trustees  were  not  liable  either 
on  that  ground  or  for  letting  the  yew  cuttings 
lie  on  their  land.    Ih, 


In  a  Manor.] — The  owners  and  occupiers 


of  an  ancient  copyhold  inclosure,  and  they  alone, 
had  from  time  to  time  repaired  the  fence  belong- 
ing to  the  inclosure  between  it  and  the  common 
waste  land  of  the  manor : — Held,  that  the  proper 
inference  for  a  jury  to  draw  was,  that  at  the 
time  the  lord  granted  the  exclusive  possession  of 
the  land,  he  granted  it  subject  to  the  obligation 
on  the  part  of  the  grantee  to  keep  it  fenced  as 
against  the  cattle  of  the  lord  and  the  other  copy- 
holders turned  out  on  the  wastes  of  the  manor, 
and  that  the  owner  or  occupier  was  therefore 
bound  to  keep  up  the  fence  as  against  adjoining 
occupiers  after  the  wastes  of  the  manor  were 
inclosed  under  a  modem  inclosure  act.  Barber 
V.  Whiteley,  34  L.  J.,  Q.  B.  212  ;  11  Jur.,  N.  S. 
822  ;  13  L.  T.  319  ;  13  W.  R.  774. 

Duty  to  Fence  nnnied  Mines.]— A.  and  B. 
were  in  occupation  of  the  minerals  under  a  field 
which  was  in  the  occupation  of  C,  and  had  sunk 
a  shaft  in  that  field  for  the  purpose  of  getting 
the  minerals  beneath  it.  When  they  had  ceased 
to  work  the  shaft,  they  covered  it  over  in  such  a 
manner  as  not  to  afford  a  proper  and  effectual 
protection  for  horses  in  the  field.  C.  turned  oat 
a  mare  to  feed  in  the  field,  and  she  fell  down  the 
shaft  and  was  killed,  without  any  negligence  on 
his  part : — Held,  that  A.  and  B.  were  liable  to 
an  action  in  respect  of  the  injury  caused  to  C. 
by  reason  of  the  loss  of  his  mare.  Groucott 
T.  WUliatM,  32  L.  J.,  Q.  B.  237  ;  8  L.  T.  468. 

Exoavations,  &c.,  adjoining  Highway.] 

—The  owner  of  land  adjoining  a  public  road  is 
under  no  obligation  to  fence  excavations  in  his 


land,  unless  they  are  so  near  to  the  road  as  to 
be  dangerous  to  persons  lawfully  using  it. 
Sinks  V.  S<mth  Yorkshire  Railway  and  Mtrffr 
Dun  Company,  3  B.  &  S.  244 ;  32  L.  J.,  Q.  B. 
26;  7L.  T.  350;11  W.  R.  66. 

Where  a  canal  company  constructed  a  canal 
by  the  side  of  an  ancient  public  footway,  at  a 
distance  of  about  twenty-four  feet  from  it,  with 
a  towing  path  on  the  bank  of  the  canal,  and  an 
intermediate  space  between  them,  and  in  conse- 
quence of  the  acts  of  persons  authorized  by  the 
company,  the  distinction  between  the  footway 
and  the  canal  had  become  obliterated ;  and 
although  the  public  had  no  right  to  pass  over 
the  intermediate  space  between  the  footway  and 
the  canal,  they  were  permitted  by  the  company 
to  do  so  without  objection : — Held,  that  the 
company  was  under  no  obligation  to  fence  the 
canal  ;  and  consequently  that  no  action  lay 
against  them,  under  9  &  10  Vict.  c.  93,  by  the 
personal  representative  of  a  party  who  had 
quitted  the  footway,  and  in  consequence  of  the 
dangerous  state  of  the  canal,  fell  in  and  was 
drowned.    lb. 

Commissioners  of  sewers  using  for  the  purpose 
of  their  sewage  an  ancient  tidal  ditch,  which  ran 
along  the  side  of  a  highway,  are  under  no  obliga- 
tion to  fence  the  sewer,  so  as  to  protect  persons 
frequenting  the  highway.  Corntocll  v.  MetrO' 
politan  Covimisiioners  of  Setoeriy  10  Ex.  771  ;  3 
C.  L.  R.  417. 

See  further  cases,  sub  tit.  Negligence. 

By  Bailway  Companies.] — See  Railway 

Company. 

Damage  by  Beaeon  of  Katnre  of  Fenoe.] — The 
lessees  of  a  colliery  were  bound  by  their  lease  to 
fence  their  works  for  the  benefit  of  their  lessor 
and  his  tenants.  They  kept  up  wire  fences  which 
had  been  erected  by  a  former  occupier,  but 
owing  to  rust  and  decay,  pieces  of  the  wire 
from  time  to  time  fell  upon  the  land  of  the 
plaintiff,  who  held  under  a  lease  from  the  lessor 
of  the  lessees  of  the  coUieiy,  and  one  of  her  cows 
was  killed  by  swallowing  one  of  these  pieces 
while  grazing : — Held,  that  the  lessees  of  the 
colliery  were  liable  for  the  loss  of  the  cow,  as 
they  were  aware  of  the  nature  of  the  fence,  and 
the  damage  was  the  natural  consequence  thereof. 
Firth  V.  JBowlino  Iron  Works  Company,  3  C. 
P.  D.  254  ;  47  L.  J.,  C.  P.  254  ;  38  L.  T.  568  ;  26 
W.  R.  558. 

Market  prodncing  Tolls.] — The  defendants, 
owners  of  a  market  for  the  sale  of  cattle,  had, 
some  three  years  before  action,  erected  some 
railings  round  a  statue  in  the  street  of  the  town 
where  the  market  was  held,  and  near  to  the 
site  which  plaintiff,  who  was  in  the  habit  of 
bringing  cattle  to  the  market,  occapied  and  paid 
a  toll  for.  A  cow  of  plaintiffs  was  killea  in 
trying  to  jump  over  the  railings,  and  in  an  action 
brought  against  defendants  to  recover  damages 
for  her  loss,  the  jury  found  that  the  railings 
were  of  insufficient  height : — Held,  that  the  de- 
fendants having  received  toll  from  the  plaintiff, 
the  latter  was  entitled  to  recover,  on  the  ground 
that  the  owners  of  the  market  were  under  an 
obligation  to  keep  the  market-place  free  from 
danger  to  those  who  lawfully  frequented  it ; 
and  that  by  erecting  the  railings  of  insufficient 
height  they  had  been  guilty  of  a  misfeasance, 
resulting  in  damage  to  plaintiff,  who  was  not  a 
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mere  licensee  of  a  particular  site,  but  entitled  to 
use  the  whole  of  the  market-place  subject  to  the 
regulations  and  control  of  the  owners.  LasB  v. 
Darlington  QMayor),  5  Ex.  D.  28  ;  49  L.  J.,  Ex. 
105  ;  41  L.  T.  481  ;  28  W.  R.  221  ;  44  J.  P.  312 
— C.  A, 

Injury  to  Oratuitous  Bailee.] — A.  sent  his 
horse  for  the  night  to  B.,  who  turned  it  out  after 
dark  into  his  pasture-field,  adjoining  to  and 
separated  from  a  field  of  C,  by  a  fence,  which  C. 
was  bound  to  repair ;  the  horse,  from  the  bad 
state  of  the  fence,  fell  from  one  field  into  the 
other,  and  was  killed  : — Held,  that  B.,  though  a 
gratuitous  bailee,  might  maintain  an  action 
fts^aiust  C,  and  recover  the  value  of  the  horse. 
Jlooth  V.  misoHf  1  B.  &  A.  59. 

Bemoteneis  of  Damage.]  —The  plaintiff  de- 
clared in  an  action  against  the  defendant  for 
not  repairing  his  fences,  per  quod  the  plaintiff's 
hoi'ses  escaped  into  the  defendant's  close,  and 
were  there  killed  by  the  falling  of  a  haystack : — 
Held,  that  the  damage  was  not  too  remote,  and 
that  the  action  was  maintainable.  Powell  v. 
Salisbury,  2  Y.  &  J.  391. 

Through  defect  of  fences  which  it  was  the 
duty  of  the  defendant  to  repair,  his  mare  strayed 
in  the  night-time  from  his  close  into  an  adjoin- 
ino:  field,  and  so  into  a  field  of  the  plaintiff's  in 
which  was  a  horse.  From  some  unexplained 
cause  the  animals  quarrelled,  and  the  result  was 
that  the  plaintiff's  horse  received  a  kick  from  the 
defendant's  mare,  which  broke  his  leg,  and  he 
was  necessarily  killed  : — Held,  that  the  defen- 
dant was  responsible  for  the  mare's  trespass,  and 
that  the  damage  was  not  too  remote.  Lee  v. 
liiley,  18  C.  B.,  N.  S.  722  ;  34  L.  J.,  C.  P.  212  ; 
11  Jur.,  N.  S.  822  ;  12  L.  T.  388  ;  13  W.  R. 
774. 

The  defendants  were  occupiers  of  a  plot  of 
land,  which  was  separated  from  a  field  of  the 
plaintiff  by  a  wire  fence.  They  turned  into  their 
plot  of  land  an  entire  horse ;  and  the  plaintiff 
put  into  his  field  a  mare.  The  defendants'  horse 
and  the  plaintiff's  mare  got  together  upon  either 
side  of  the  fence,  and  the  horse  by  biting  and 
kicking  through  the  fence  injured  the  mare.  The 
horse  did  not  trespass  upon  the  plaintiff's  field 
by  crossing  the  fence.  Upon  previous  occasions 
he  had  been  watched,  and  the  plaintiff  had 
warned  the  defendant  to  keep  him  away  from 
the  mare.  The  plaintiff  having  sued  for  the 
injury  to  the  mare,  the  county  court  judge  held 
that  there  was  no  case  to  go  to  a  jury  : — Held, 
that  the  plaintiff  was  entitled  to  judgment; 
for  there  was  evidence  that  a  trespass  had  been 
committed  and  the  damage  was  not  too  remote. 
Mlis  V.  Loftus  Iron  Company^  10  L.  R.,  C.  P.  10  ; 
44  L.  J.,  C.  P.  24  ;  23  W.  R.  246.  And  see  Firth 
V,  Bowling  Iron  Works  Company^  supra. 
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[46  &  47  Vict.  c.  57,  amends  and  consolidates 
the  law  relating  to  Patents  for  Inventions,] 


I.  TO  WHOM  GRANTED. 

Authority  of  Grown.] — The  crown  has  always 
exercised  a  control  over  the  trade  of  the  country; 
and  though  restrained  by  the  common  law  and 
the  Statute  of  Monopolies  (21  Jac.  1,  c.  3)  within 
reasonable  limits,  the  crown  might  grant  the  ex« 
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elusive  right  to  trade  with  a  new  invention  for  a 
reasonable  period.  •  The  21  Jac.  1,  c.  3,  did  not 
create  bat  controlled  the  power  of  the  crown  in 
g^nting  to  the  first  inventors  the  privilege  of 
the  sole  working  and  making  of  new  manufac- 
tures. CaldtoeU  v.  Vanvlwengen,  9  Hare,  416 ; 
21  L.  J.,  Ch.  97  ;  16  Jur.  115. 

An  illegal  monopoly  is  a  public  grievance. 
Beg.  r.  Prosser,  11  Beav.  306  ;  18  L.  J.,  Ch.  36  ; 
13  Jut.  71. 

True  and  First  Inventor.]— The  communica- 
tion, made  in  England  bj  one  British  subject  to 
another,  of  an  invention,  does  not  make  the  per- 
son to  whom  the  communication  is  made  the 
first  and  true  inventor,  within  21  Jac.  1,  c.  3,  so 
as  to  enable  him  to  take  out  letters  patent  for  the 
invention.  Marsden  v.  Saville-street  Foundry, 
3  Ex.  D.  203  ;  26  W.  R.  784— C.  A.  S,  a,  nom. 
Dalton  Y.  SavUle-ttreet  Fowndry  and  Engineer- 
ing Company,  39  L.  T.  97. 

The  legal  personal  representative  of  a  person 
who  has  made  an  invention,  but  not  taken  out 
letters  patent  for  it,  cannot  take  out  such  letters 
patent.    Ih, 

The  adoption  by  an  inventor  of  a  suggestion 
made  in  the  course  of  experiments  of  sometliing 
calculated  more  easily  to  carry  his  conceptions 
into  effect,  does  not  affect  the  validity  of  the 
patent.    Allen  v.  Bawson,  1  C.  B.  551. 

Information     or     Importation     ftom 

Abroad.] — ^A  party  availing  himself  of  informa- 
tion from  abroad  is  an  inventor  within  21  Jac.  1, 
c  3,  s.  6.    Niekeli  v.  Ross,  8  C.  B.  679. 

So,  an  importer  of  an  invention  from  abroad  is 
an  inventor  within  6  &  6  Will.  4,  c.  83.  Claridge's 
Patent,  In  re,  7  Moore,  P.  C.  C.  394. 

Semble,  that  an  -agent  in  this  country  of  an 
inventor  abroad  receiving  a  confidential  commu- 
nication of  an  invention,  not  in  a  practically- 
nseful  state,  may  take  out  a  patent  lor  his  own 
benefit,  if  he,  pursuing  the  idea  thus  thrown  out, 
discovers  a  practical  way  of  carrying  it  into 
effect.  MUligan  v.  Marsh,  2  Jur.,  N.  S.  1083. 
Bee  Steedman  v.  Marsh,  2  Jur.,  N.  S.  391. 

When  a  patent  is  taken  out  as  for  an  original 
invention,  the  subject  of  the  patent  being  in  fact 
a  communication  from  a  British  subject  resident 
abroad,  the  patent  is  void.    lb, 

On  Behalf  of  Foreigners.]— A  patent 

granted  to  a  British  subject  in  his  own  name  for 
an  inyention  communicated  to  him  by  a  foreigner, 
the  subject  of  a  state  in  amity  with  this  country, 
is  not  void,  although  such  patent  is  in  truth 
taken  out  and  held  by  the  g^rantee  in  trust  for 
such  foreigner.  Beard  v.  Egerton,  3  C.  B.  97  ; 
16  L.  J.,  C.  P.  270  ;  10  Jur.  643. 

In  such  case,  the  grantee  is  the  true  and  first 
inyentor  within  this  realm,  within  21  Jac.  1,  c.  3. 
lb. 

Alien  Beiident  Abroad.^ — Letters  patent  may 
be  granted  to  an  alien  resident  abroad  for  an  in- 
vention communicated  to  him  by  another  alien 
also  resident  abroad.  Worth's  Patent,  In  re,  12 
Ch.  D.  303 ;  28  W.  B.  329. 

Master  and  Servant.] — If  a  servant,  while  in 
the  employ  of  his  master,  makes  an  invention, 
that  invention  belongs  to  the  servant,  and  not 
to  the  master.  Bloxam  v.  Elsee,  1  C.  &  P.  558  ; 
B.  &  M.  187 ;  9  D.  &  B.  215  ;  6  B.  dc  C.  169. 


Where  a  master  and  his  foreman  both  in- 
vented certain  improvements  for  which  the 
master  sought  letters  patent : — Held,  that  they 
ought  only  to  be  granted  on  the  terms  of  tbcir 
being  Tested  in  trustees  for  the  master  and  the 
foreman.    Bussell,  In  re,  2  De  G.,  M.  &  G.  13U. 

When  a  servant  filed  a  provisional  specifica- 
tion for  an  invention,  after  which  the  ma&tcr 
filed  a  provisional  specification  for  a  similar  in- 
vention, and  subsequently  filed  a  complete  speci- 
fication and  obtained  letters  patent : — Held,  that 
the  great  seal  might  be  affixed  to  the  letters 
patent  for  the  servant's  invention,  and  that  the 
letters  patent  might  bear  the  date  of  his  provi- 
sional specification.  Scott  and  Young,  Ex  parte, 
6  L.  R.,  Ch.  274  ;  19  W.  R.  425. 

To  two  or  more  Fenons  Jointly.] — When 
letters  patent  are  granted  to  two  or  more  per- 
sons, any  one  of  them  may  use  the  invention 
for  his  own  benefit  without  the  consent  of  the 
others.  Mathers  v.  Green,  35  L.  J.,  Ch.  1 ;  11 
Jur.,  N.  8.  845  ;  13  L.  T.  420 ;  14  W.  R.  17. 


II.    FOR  WHAT  GRANTED. 

1.  Nbw  Invbntions. 

Xnst  be  Hew  and  Usefol.] — An  invention 
must  be  both  new  and  useful,  and  not  confined 
to  the  knowledge  of  the  party  making  it,  to  be 
the  subject  of  a  patent.  Hill  v.  Thompson,  2 
Moore,  424  ;  8  Taunt.  375 ;  Holt,  636  ;  3  Mcr. 
629. 

It  is  not  every  useful  discovery  that  can  be 
made  the  subject  of  a  patent,  but  the  words 
"  new  manufacture  "  in  21  Jac.  1,  c.  3,  will  com- 
prehend not  only  a  production,  but  the  means  of 
producing  it.  Balston  v.  Smith,  20  C.  B.,  N.  S. 
28  ;  11  H.  L.  Cas.  223  ;  35  L.  J.,  C.  P.  49 ;  13 
L.  T.  1. 

Hew  Frinoiple  with  Hoyel  Application.] — 
The  discoverer  of  a  new  principle  or  new  idea  as 
regards  any  art  or  manufacture,  who  shews  a 
mode  of  carrying  it  into  practice,  as  by  a  machine, 
may  patent  the  combination  of  principle  and 
mode,  although  the  idea  or  the  machine  would 
not  alone  be  the  proper  subject  of  a  patent. 
Otto  V.  Linford,  46  L.  T.  35— C.  A. 

Hovel  Application  of  Old  Frinoiple.]  — If, 
having  a  particular  purpose  in  view,  a  person 
takes  the  general  principles  of  mechanics,  and 
applies  one  or  other  of  them  to  a  manufacture 
to  which  it  has  not  before  been  applied,  this  is 
sufficient  ground  to  warrant  an  application  for 
a  patent ;  assuming  such  manuiacture  to  be 
new,  desirable  and  of  public  utility.  Banger" 
field  V.  Jones,  13  L.  T.  142. 

An  arrangement  of  apparatus  so  constructed 
as  to  bring  into  operation  a  well-known  dynamic 
agent  so  as  to  produce  a  useful  effect  for  a 
particular  result,  constitutes  an  invention  of  a 
combination  for  which  a  valid  patent  may  be 
granted.  Canning  ton  v.  Nuttall,  5  L.  JR..  H.  L. 
206  ;  40  L.  J.,  Ch.  739. 

To  adopt  a  combination  of  machineiy  or 
arrangement  of  apparatus  originally  directed  to 
one  purpose,  and  to  use  it  for  another  and 
additional  purpose,  is  an  infringement  of  the 
patent  which  first  introduced  that  combination 
or  arrangement.    Ih 
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The  new  application  of  any  means  or  con- 
trivance may  be  the  subject  of  a  patent,  if  it 
lies  80  much  out  of  the  tract  of  the  former 
use  as  not  naturally  to  suggest  itself,  but  to 
require  some  application  of  thought  and  study. 
Penn  y.  Bibby,  2  L,  R.,  Ch.  127 ;  36  L.  J.,  Ch. 
455. 

A  claim  for  a  patent  for  improvements  in  the 
mode  of  doing  anything  by  a  known  process  is 
sufScient  to  entitle  the  claimant  to  a  patent  for 
his  improvements  when  applied  either  to  the 
process  as  known  at  the  time  of  the  claim,  or 
to  the  same  process  altered  and  improved  by 
discoveries  subsequently  published,  so  long  as  it 
remains  the  same  with  regard  to  the  improve- 
ments  claimed  and  their  application.  Elecirw 
Telegraph  Company  v.  Brett,  10  C.  B.  838  ;  20 
L,  J.,  0.  P.  123  ;  15  Jur.  579. 

Invention  already  known  in  part.]  —  The 
application  of  a  known  article  to  a  new  use,  the 
mode  of  application  not  being  new,  cannot  be 
the  subject  of  a  patent.  Beg,  v.  Cutter,  3  0.  & 
K.  215  ;  14  Q.  B.  372,  n. 

Before  the  date  of  the  plaintiff's  patent,  it 
was  known  that  hydrated  oxides  of  iron  would 
absorb  sulphuretted  hydrogen  ;  but  it  was  not 
known  that  they  could  be  practically  used  in 
the  purification  of  coal  gas  from  sulphuretted 
hydrc^n  : — Held,  that  a  patent  might  be  had 
for  applying  hydrated  oxides  to  absorb  sul- 
phuretted hydrogen  from  coal  gas.  IlilU  v. 
London  Gaslight  Company,  5  H.  &  N.  312  ;  29 
L.  J.,  Ex.  409. 

It  was  also  known  that  sulphuret  of  iron 
produced  by  the  action  of  sulphuretted  hydrogen 
upon  hydrated  oxide  of  iron,  would  be  re-oxidized 
by  being  exposed  to  the  action  of  atmospheric 
air.  But  it  was  not  known  that  when  the  sul- 
phuret was  produced  by  exposure  of  hydrated 
oxide  of  iron  to  the  action  of  sulphuretted 
hydrogen  mixed  with  coal  gas,  the  re-oxidation 
of  the  iron  might  not  be  prevented  by  the 
cyanogen,  compounds  of  ammonia,  and  tarry 
matter  which  would  be  mixed  with  it : — Held, 
that  a  patent  might  be  had  for  re-oxidizing  the 
iron  by  exposure  to  the  air  after  it  had  been  used 
in  the  purification  of  coal  gas.    Ih. 

An  invention,  consisting  in  no  more  than  the 
use  of  things  already  known,  and  acting  with 
them  in  a  way  already  known,  and  producing 
efl'ects  already  known,  bnt  producing  those 
eflrects,  so  as  to  be  more  economically  or  bene- 
ficially enjoyed  by  the  public,  is  properly  the 
subject-matter  of  a  patent.  Crane  v.  Price,  5 
Scott.  N.  R.  338  ;  4  M.  &  G.  586  ;  12  L.  J.,  C.  P. 
81. 

The  discovery  that  a  particular  advantage  may 
be  attained  by  the  use  of  a  machine  known 
before,  in  a  manner  known  before,  is  not  an  in- 
vention which  can  be  made  the  subject  of  a 
patent.  Tetley  v.  Boston,  2  C.  B.,  N.  S.  706 ; 
26  L.  J.,  C.  P.  269. 

A  patent  cannot  be  taken  out  for  one  particular 
use  of  a  known  machine,  though  the  patentee 
may  have  discovered  how  to  use  the  machine 
more  beneficially  than  the  owner.  BuUton  v. 
Smith,  11  H.  L.  Cas.  223  ;  20  C.  B.,  N.  S.  28  ;  35 
L.  J.,  C.  P.  49  ;  13  L.  T.  1, 

V.  obtained  a  patent  for  an  improvement  in 
packing  hydraulic  and  other  machines  by  means 
of  a  lining  of  soft  metal,  the  effect  of  which  was 
to  make  certain  parts  of  the  machines  air  and 
fluid  tight.    Subsequently  to  this,  N.  discovered 


that  soft  metal  had  the  effect  of  diminishing 
friction,  and  of  preventing  the  evolution  of  heat 
when  applied  to  the  surfaces  in  contact  with 
machines  in  rapid  motion,  and  subject  to  pres- 
sure ;  and  he  embodied  the  application  of  that 
discovery  to  machines  in  a  patent : — Held,  that 
N.'s  application  of  the  soft  metal  differed  essen- 
tially from  that  of  V.,  and  that  N.'s  patent  was 
new.  Newton  v.  Vaucher,  6  Ex.  859  ;  21  L.  J., 
Ex.  305. 

The  employment  of  hydrate  of  lime  for  the 
purpose  of  precipitating  the  animal  and  vegetable 
matter  contained  in  sewage  water,  and  so  pro- 
ducing an  agricultural  manure,  is  a  good  subject- 
matter  for  a  patent.  Higgt  v.  Goodwin,  EL, 
Bl.  &  EL  529  ;  27  L.  J.,  Q.  B.  421  ;  6  Jur.,  N.  S. 
97. 

When  a  thing  has  once  been  used  for  a  cer- 
tain purpose,  no  patent  is  valid  for  applying 
that  thing  to  a  similar  but  not  an  identical 
purpose.  Jordan  v.  Moore,  1  L.  R.,  C.  P.  624  ; 
35  L.  J.,  C.  P.  268  ;  12  Jur.,  N.  S.  766  ;  14 
W.  R.  769. 

A  patent  granted  for  constructing  vessels  of 
an  iron  frame  covered  with  a  wooden  planking, 
when  before  its  date  vessels  had  been  built  of 
iron,  or  of  iron  and  wood  combined,  is  invalid. 
Ih. 

Where  there  are  two  things  similar  in  form 
used  for  a  similar  object,  and  capable  of  the 
same  application,  one  of  them  having  been 
known  to  mechanics,  the  introduction  of  the 
other  into  use  will  not  constitute  a  good  ground 
for  a  patent.  Harwood  v.  Great  Northern  Rail- 
way  Company,  11  H.  L.  Cas.  654 ;  35  L.  J., 
Q.  B.  27;  12L.  T.  771. 

A  slight  difference  in  the  mode  of  application 
is  not  sufficient  for  such  a  purpose,  nor  will  it 
be  sufficient  to  take  a  well-known  mechanical 
contrivance  and  apply  it  to  a  subject  to  which 
it  has  not  been  hitherto  applied.     lb. 

Hoops  of  whalebone,  cane,  and  other  sub- 
stances, suspended  from  the  waist  and  forming  a 
petticoat,  had  long  since  been  used  by  ladies. 
A  person  took  out  a  patent  for  using,  for  the 
same  purpose,  hoops  made  of  steel  watch  springs : 
— Held,  that  this  was  not  an  invention  which 
could  properly  be  made  the  subject  of  a  patent. 
Tliompson  v.  James,  32  Beav.  570. 

The  application  of  a  known  article  to  a 
purpose  analogous  to  that  to  which  it  had  before 
been  applied,  is  not  the  subject  of  a  patent, 
although  the  result  of  the  application  may  be 
the  production  in  a  cheaper  and  a  better  manner 
of  a  known  article.  Norton  v.  Mahon,  12  C.  B., 
,  N.  S.  437  ;  31  L.  J.,  C.  P.  255  ;  6  L.  T.  289  ;  10 
W.  R.  682.  Affirmed,  16  C.  B.,  N.  S.  141  ;  9 
L.  T.  815  ;  12  W.  R.  491— Ex.  Ch. 

Therefore,  a  double  angle  iron  being  a  well- 
known  article,  the  application  of  it  in  the  con- 
struction of  the  hydraulic  cap  joints  of  gas- 
holders, instead  of  constructing  them  by  riveting 
two  pieces  of  single  angle  ii'on  to  a  plate,  is  not 
the  subject  of  a  patent.    lb, 

A  patent  cannot  be  supported  for  the  applica- 
tion of  a  process  already  known,  producing  a 
known  result,  unless  the  object  to  which  the  pro- 
cess is  applied  is  different  from  the  object  to 
which  it  was  formerly  applied  ;  and  the  question 
whether  the  object  is  different  is  one  of  fact  for 
the  jury.  Steiner  v.  Heald  (in  error),  6  Ex. 
607  ;  20  L.  J.,  Ex.  410 ;  17  Jur.  875— Ex.  Ch. 

The  application  of  a  known  process  to  a  new 
I  article,  the  mode  of  application  not  being  new^ 
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cannot  be  the  subject  of  a  patent.  Brooke  v. 
Aifton,  8  El.  &  Bl.  478  ;  27  L.  J.,  Q.  B.  145  ;  4 
Jur.,  N.  S.  279.  Affirmed,  28  L.  J.,  Q.  B.  175  ; 
5  Jur.,  N.  S.  1025— Ex.  Ch. 

But  this  principle  does  not  apply  where  the 
process  is  chemical.  Yovng  v.  Femie,  4  QiflF. 
577  ;  10  Jur.,  N.  S.  926  ;  10  L.  T.  861  ;  12  W.  R. 
901. 

The  application  of  a  well-known  tool  to  work 
previouely  untried  materials,  or  to  produce  new 
forms,  is  not  the  subject  of  a  patent.  Bottle 
Envelope  Company  v.  Seymour^  5  C,  B.,  N.  S, 
164  ;  28  L.  J.,  C.  P.  22  ;  5  Jur.,  N.  S.  174. 

An  old  mode  of  operation,  more  extensively 
than  hitherto  applied  to  a  well-known  article, 
does  not  afford  a  ground  on  which  to  grant  a 
patent.  Orm^on  v.  Clark,  13  C.  B.,  N.  S.  337  ; 
32  L.  J.,  C.  P.  8  ;  9  Jur.,  N.  S.  749  ;  7  L.  T.  361  ; 
11  \V.  R.  118.  Affirmed,  14  C.  B.,  N.  S.  475  ; 
32  L.  J.,  C.  P.  291  ;  10  Jur.,  N.  S.  128  ;  11  W.  R. 
787— Ex.  Ch. 

Casting  in  iron  an  article  which  has  never 
been  cast  before,  if  no  new  method  of  casting  is 
adopted  in  the  process,  is  not  the  subject  of  a 
patent.    lb. 

One  part  of  an  invention  was  described  as  a 
novel  arrangement  and  mode  of  fitting  and  work- 
ing sliding  sashes,  glass  frames,  blinds  and 
shutters  for  railway  and  other  carriages,  "  which 
consisted  of  a  metal  plate  with  a  slot  and  a  stud 
or  pin  working  in  a  groove  on  each  side  of  the 
sash  or  frame,  and  the  patentee  claimed  the 
metal  fittings,  and  the  mode  of  applying  the 
same  described  herein  as  the  second  part  of  my 
invention  :  *' — Held,  that  this  was  a  claim  not 
for  the  metal  fittings  themselves,  but  for  the 
mode  of  applying  them,  and  consequently  that 
the  patent  was  sustained  by  proof  that  the 
application  was  new,  though  the  stud  and  plate 
themselves  were  old.  Oxley  v.  Ilolden,  8  C.  B,, 
N.  S.  666  ;  30  L.  J.,  C.  P.  68  ;  2  L.  T.  464  ;  8 
W.  R.  626. 

A  patent  is  not  invalid  because  part  of  the  in- 
vention claimed  has  been  anticipated,  so  long  as 
there  is  sufficient  amount  of  utility  and  advan- 
tage to  be  derived  from  what  remains  after 
striking  out  the  part  so  anticipated  ;  and  in  such 
a  case  the  remaining  part  is  a  proper  subject  for 
the  grant  of  letters  patent.  Frearson  v.  Loe,  9 
Ch.  D.  48  ;  27  W.  R.  183. 

Where  a  patent  is  taken  out  for  an  invention, 
consisting  of  two  distinct  parts,  one  of  which  is 
not  new,  the  whole  is  void.  Kay  v.  Marsh-all, 
5  Ring.  N.  C.  492  ;  7  Scott,  548  ;  2  Arn.  78  ; 
8.  a,  1  Beav.  535  ;  in  Dom.  Proc,  8  C.  &  F.  245  ; 
West,  G82  ;  5  Jur.  1028. 

If  a  patent  is  taken  out  for  several  inventions, 
and  one  of  them  is  not  an  improvement,  the 
patent  is  altogether  void.  Morgan  v.  Seward, 
2  M.  &  W.  544  ;  M.  &  H.  55  ;  1  Jur.  527. 

A  patent  being  granted  upon  a  specification 
that  the  machine  was  capable  of  performing  all 
the  operations  necessary  to  the  perfection  of  the 
proposed  invention;  and  it  appearing  that  a 
second  patent  was  taken  out  for  improvements 
necessary  to  the  efficient  operation  of  the  original 
machine: — Held,  that  the  consideration  ^of  the 
first  patent  having  failed,  both  patents  were 
void.  Bloxam  v.  Elaec,  9  D.  &  R.  215  ;  6  B.  & 
C.  169  ;  1  C.  &  P.  558  ;  R.  &  M.  187. 

AVhen  a  machine  for  which  a  patent  had 
been  granted  was  8he%vn  to  produce  work  more 
expeditiously,  more  economically,  and  of  a  better 
quality  than  any  previous  machine-: — Held,  that 


the  patent  could  not  be  invalidated  on  the 
ground  that  the  machine  was  formed  by  the 
mere  arrangement  of  common  elementary 
mechanical  materials,  producing  results  of  the 
same  nature  as  those  previously  accomplished 
by  other  mechanical  arrangements  and  construc- 
tion. Murray  v.  Clayton,  7  L.  R.,  Ch.  570 :  20 
W.  R.  649. 

If  the  shearing  of  cloth  from  list  to  list  by 
shears  is  known,  and  the  shearing  it  from  end 
to  end  by  means  of  rotatory  cutters  is  also 
known,  and  a  person  constructs  a  machine  to 
shear  from  list  to  list  by  means  of  rotatory 
cutters  :  this  is  a  new  invention.  LewU  v.  DaviSf 

3  0.  &  P.  502. 

An  addition  to  an  old  invention  may  be  the 
subject  of  a  patent.  Homhtoicer  v.  Boulton, 
8  T.  R.  95. 

A  patent  granted  to  A.  for  improvements  in 
the  construction  of  racks  and  pulleys  for  window- 
blinds  and  other  useful  purposes,  besides  claiming 
a  mode  of  making  the  frames  by  constructing  them 
in  a  particular  manner  of  drawn  open  metal 
tubes,  claimed  a  mode  of  fixing  the  pulley  in  the 
frame  by  turning  the  nob  of  the  spindle  upon 
which  the  pulley  revolved,  and  thereby  of  screw- 
ing a  piece  of  metal,  made  to  slide  within  the 
frame  tight  to  the  edge  of  the  frame,  by  which 
means  the  pulley  spindle  became  firmly  fixed  to 
the  frame.  By  a  patent  previously  granted  to 
B.,  the  same  object  was  effected  by  a  similar 
method,  but  with  the  addition  merely  of  a  piece 
of  thin  metal  called  an  escutcheon,  which 
worked  outside  the  frame  ;  but  the  specification 
stated  that  the  pulleys  might  be  made  without 
the  escutcheon  : — Held,  that  the  two  patents 
were  substantially  the  same  as  to  one  of  the 
things  claimed,  and,  therefore,  that  A.'8  patent 
was  void.    Bobbs  v,  Penn,  3  Ex.  427. 

Where  A,  has  in  a  specification  described  a  re- 
sult, but  has  not  added  such  a  statement  of 
means  as  to  make  that  result  practically  attain- 
able, and  B.  afterwards  takes  out  a  patent  for 
the  same  result,  but  fully  explains  the  means 
to  be  employed  to  attain  it,  the  patent  of  B. 
is  sustainable.  Betts  v.  Menzie»,  10  H.  L. 
Cas.  117 ;  31  L.  J.,  Q.  B.  233  ;  7  L.  T.  110 ;  11 
W.  R.  1. 

Where  something  remains  to  be  ascertained 
which  is  necessary  for  the  useful  application  of 
the  discovery,  that  affords  sufficient  room  for 
another  valid  patent.  Hills  v.  Beans,  4  De  G., 
F.  &  J.  288  ;  31  L.  J.,  Ch.  457  ;  8  Jur.,  N.  S. 
525  ;  6  L.  T.  90. 

Useful  application  of  known  nnprodnctive 
Article.] — The  law  recognizes  the  right  of  an 
inventor  who  finds  out  and  supplies  for  com- 
mercial purposes  an  article  known  previously 
only  as  a  chemical  curiosity.     Youn^  v.  Fernie, 

4  Giff.  577  ;  10  Jur.,  N.  S.  926  ;  10  L.  T.  861  ; 
12  W.  R.  901. 

Where  part  of  Invention  new  but  imma- 
terial.]— A  patent  was  taken  out  for  improve- 
ments in  making  buttons.  The  specification 
stated  the  improvement  to  consist  in  the 
substitution  of  a  fiexible  material  for  metal 
shanks,  and  it  described  the  mode  in  which  this 
material  might  be  fixed  to  the  intended  button, 
and  made  to  project  from  it  in  the  necessary 
condition  for  use,  by  the  help  of  a  metal  collet 
or  ring  with  teeth.  Neither  the  construction  of 
the  button,  nor  the  application  of  the  flexible 
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shank,  was  new ;  the  use  of  the  toothed  ring,  as 
described  in  the  specification,  was  so,  but  this 
was  not  stated  to  be  the  subject-matter  of  the 
invention  ;  and  it  appeared  bj  the  specification, 
that  the  effect  produced  by  it  might  be  brought 
about  in  other  modes,  which  the  patentee  had 
also  used  : — Held,  that  the  patent  was  not  main- 
tainable, since  the  invention  consisted  only  in 
combining  two  things  which  were  not  new,  and 
the  use  of  the  toothed  ring  in  forming  the 
flexible  shank,  though  new,  was  not  the  object 
of  the  invention,  but  only  a  mode,  among  others 
which  were  already  known,  of  carrying  it  into 
effect.    Saunders  v.  Anton^  3  B.  &  Ad,  881. 

Examples  of  Patentable  Inyentlons.]  —  A 
patent  for  the  method  of  lessening  the  consump- 
tion of  steam  and  fuel  in  fire-engines  is  a  sub- 
ject of  a  patent.  JSornhlotoer  v.  Boulton,  8  T. 
R.  95.  And  see  Boulton  v.  BuU^  2  H.  Bl.  463, 
600. 

A  patent  for  an  invention  of  improvements  in 
cards  for  carding  wool,  cotton,  silk  and  other 
fibrous  substances,  and  for  raising  the  pile  of 
woollen  and  other  cloths  by  the  application  and 
adaptation  of  caoutchouc  or  India  rubber,  as  a 
substitute  for  the  fillets  or  sheets  of  leather,  is  a 
new  invention.  Walton  v.  Potter^  4  Scott,  N.  R. 
91;  3M.  &G.411. 

A  patent  for  an  improvement  in  the  manu- 
facture of  iron  by  the  application  of  anthracite 
or  stone,  coal  and  culm,  combined  with  the  using 
of  the  hot  air  blast  in  the  smelting  and  manu- 
facture of  iron  from  iron  stone  mine  or  ore,  is  a 
new  invention.  Crane  v.  Price^  6  Scott,  N.  R. 
338  ;  4  M.  &  G.  586  ;  12  L.  J.,  C.  P.  81. 
.  A  patent  for  an  improvement  or  improvements 
in  the  making  or  manufacturing  of  elastic  goods 
or  fabrics,  and  the  production  of  cloth  from 
cotton,  flax  or  other  suitable  material,  not 
capable  of  felting,  in  which  are  interwoven 
elastic  cords  or  strands  of  India  rubber,  coated 
or  wound  round  with  filamentous  material,  is 
properly  the  subject-matter  of  a  patent.  Cor- 
nuh  V.  Keene,  4  Scott,  337  ;  3  Biug.  N.  C.  570  ; 
2  Hodges,  281. 

A  patent  for  certain  improvements  on,  or  ad- 
ditions to,  the  apparatus  or  parts  constituting 
what  are  called  braiding  or  plaiting  machines, 
whereby  the  inventor  was  enabled  to  produce  by 
such  machines  elastic  and  non-elastic  braids  and 
other  fabiics,  with  elastic  or  non-elastic  strands, 
yarns  or  threads  introduced  lengthwise  of  the 
fabric,  and  four  or  more  in  the  same  surface  or 
plane,  or  mixtures  of  elastic  or  non-elastic  fibres 
in  combination  in  the  same  fabric,  is  a  novel  in- 
vention.   NickeU  v.  Ross,  8  C.  B.  679. 

A  patent  for  improvements  in  looms  for  weav- 
ing by  means  of  the  clutch  box  is  novel.  Sellers 
v.  Dickinson,  5  Ex.  312  ;  20  L.  J.,  Ex.  417. 

Vegetable  gas  had  been  obtained  from  oils 
which  were  separated  from  seeds  and  other 
oleaginous  substances  by  pressure.  It  was  dis- 
covered that  gas  might  be  distilled  at  once  from 
the  seeds  and  other  oleaginous  substances,  with- 
out first  separating  the  oil : — Held,  that  assuming 
the  invention  to  be  new,  it  was  such  as  might  be 
the  subject  of  a  patent.  Booth  v.  Kennard  (in 
error),  2  H.  &  N.  527  ;  26  L.  J.,  Ex.  305— Ex. 
Ch. 

Ladies'  mourning  bonnet  and  hat  falls  having 
previously  been  made  with  the  ornamental  foldfi 
on  the  outside  only,  so  that  when  turned  up  a 
*'  wrong  side  "  was  exposed  to  view,  the  plaintiff 


introduced  and  patented  an  improved  'mode  of 
making  them  with  the  folds  on  the  inner  side 
also,  so  as  to  form  both  sides  alike,  but  there  was 
no  novelty  in  the  process  of  manufacture : — 
Held,  that  this  was  not  a  subject  for  a  patent. 
White  V.  ToTM,  37  L.  J.,  Ch.  204 ;  17  L.  T.  348. 

The  application  to  a  globular  lamp  of  a  sliding 
door  inst^id  of  a  hing^  one  cannot  be  the  subject 
of  a  patent.  Parkes  v.  Stevens,  5  L.  B.,  Ch.  36  ; 
22  L.  T.  635  ;  18  W.  R.  233. 

The  adaptation  of  a  sliding  door  to  a  spherical 
lamp,  sliding  doors  having  previously  been  ap- 
plied to  cylindrical  lamps  and  to  other  glazed 
surfaces,  cannot  of  itself  be  the  subject  of  a 
patent.     lb, 

2.  New  Combinations. 

Form  of  Claim.] — ^Although  a  patent  includes 
matters  some  of  which  are  new  and  some  old,  it 
may  be  upheld  by  limiting  the  claim  to  the  par- 
ticular combination  in  the  particular  manner 
described  in  the  specification.  Baw  v.  Blcy,  3 
L.  R.,  Eq.  496. 

When  a  patent  is  granted  for  a  combination 
of  several  things,  some  of  which  are  old  and  some 
new,  the  question  is,  whether,  taking  the  speci- 
fication altogether,  that  which  is  claimed  as  a 
whole  is  new,  and  the  imitation  by  a  chemical 
or  a  mechanical  equivalent  of  a  part  of  the  com- 
bination, which  is  both  material  and  new,  is  an 
infringement.  Netoton  v.  Grand  Junction 
Railway  Company,  5  Ex.  331 ;  20  L.  J.,  Ex. 
427,  n. 

A  patent  may  be  taken  out  for  an  invention 
that  includes  the  subject-matter  of  a  patent  still 
in  force,  if  the  specification  properly  distinguishes 
that  which  is  new  from  that  which  is  old.  Crane 
V.  Price,  5  Scott,  N.  R.  358 ;  4  M.  &  G.  686, 
12  L.  J.,  C.  P.  81. 

When  a  patent  is  taken  out  for  a  combina- 
tion, it  will  protect  the  several  subordinate 
parts  and  all  subordinate  combinations  of  such 
parts,  provided  the  subordinate  parts  or  com- 
binations are  themselves  properly  subjects  for  a 
patent,  and  also  provided  that  it  is  clearly  and 
precisely  defined  by  the  specification  what  are 
the  subordinate  parts  or  combinations  of  parts 
in  respect  of  which,  as  well  as  the  entire  com- 
bination, protection  is  claimed.  Clark  v.  Adie 
(No.  1),  2  App.  Cas.  316  ;  46  L.  J.,  Ch.  585 ;  36 
L.  T.  923.  Affirming  10  L.  R.,  Ch.  667 ;  33 
L.  T.  296  ;  23  W.  R.  898. 

A  patent  was  taken  out  for  improvements  in  a 
machine  for  clipping  horses  and  other  animals  ; 
one  of  the  improvements  relied  upon  was  the 
combination  in  the  machine  of  four  things,  viz. — 
(1)  the  arching  of  the  cutter  plate  so  as  to  give 
elasticity  ;  (2)  the  use  of  fixed  stems  instead  of 
screws  to  connect  the  cutter  plate  and  comb 
plate  ;  (3)  the  adjustment  of  certain  nuts  and 
washers  so  as  to  prevent  friction  ;  and  (4)  the 
mode  of  communicating  motion  to  the  cutter 
plate  so  as  to  bring  it  into  the  true  line  of  cut- 
ting.  The  first  item  was  not  described  or  re- 
ferred to  in  the  specification,  but  was  merely 
shewn  by  drawings  attached  to  the  specification  ; 
each  dl  the  three  other  items  was  admitted  to 
have  been  well  known  and  used  in  the  trade  ;  the 
specification  did  not  contain  any  distinct  claim 
in  respect  of  the  combination  : — Held,  that  the 
specification  was  not  sufficient,  and  that  the 
combination  of  the  four  items  was  not  protected 
by  the  patent,    J  ft. 
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A  oombination  being  claimed  as  the  invention, 
it  was  only  bo  far  ascertained  by  the  specifica- 
tion that  the  latter  referred  to  certain  (uawings 
and  their  description,  which  did  but  describe 
an  entire  machine  and  the  composition  and 
working  of  its  several  constituent  parts,  without 
in  any  manner  indicating  where  the  improvement 
lay,  or  in  what  it  consisted : — Held,  that  the 
patent  was  void  at  law.  James  v.  James,  13 
li.  R.,  Eq.  421  ;  41  L.  J.,  Ch.  863  ;  26  L.  T. 
568. 

In  a  patent  for  an  improved  arrangement  or  a 
new  combination  of  machinery,  the  specification 
must  describe  the  improvement  and  define  the 
novelty  otherwise,  and  in  a  more  specific  form, 
than  by  the  general  description  of  the  whole 
OAchine :  it  must  assign  the  differentia  of  the 
new  combination.    Ih, 

A  patent  for  the  combination  and  arrangement 
of  the  various  parts  of  machinery  for  sewing  or 
stitching  with  the  use  of  a  needle  or  shuttle 
would  be  void  from  the  unlimited  extent  of  the 
words  used,  unless  they  could  be  cut  down  by  the 
context  so  as  to  apply  to  a  special  combination 
and  arrangement  of  specified  parts  of  the  ma- 
chinery. JFbxwell  V.  Bostock,  4  De  G.,  J.  &  S. 
298  ;  10  L.  T.  144  ;  12  W.  R.  723. 

A  patent  was  taken  out  for  ^*  a  new  and  im- 
proved mode  of  manu&icturing  silk,  cotton,  linen 
and  woollen  fabrics."  The  specification,  and  a 
disclaimer,  set  forth  that  the  patentees  claimed 
**  the  mode  hereinbefore  described  of  producing 
or  preparing  stripes  of  silk,  cotton,  woollen  or 
linen,  or  of  a  mixture  of  two  or  more  of  these 
materials,  in  such  a  manner  that  the  weft,  or 
lateral  fibres  of  both  cut  edges  of  each  stripe  are 
all  brought  up  on  one  side,  and  into  close  contact 
with  each  other,  and  the  re-weaving  of  such 
stripes  with  the  whole  fur  or  pile  uppermost, 
into  the  surfaces  of  carpets,  dec."  One  of  these 
processes  was  old.  The  judge  directed  the  jury, 
that  if  one  was  new,  the  patent  could  be  sup- 
ported for  the  combination  of  them,  and  would 
only  be  invalid  if  there  had  been  a  public  use  of 
both  before  the  date  of  the  patent : — Held,  that 
this  direction  was  erroneous,  and  that  the  patent 
was  void*  Templeton  v.  Moi'farlane,  1  H.  L.  Gas. 
595. 

Proteotion.] — A  valid  patent  for  an  entire 
combination  for  a  process  gives  protection  to 
each  part  that  is  new  and  material  for  that 

grocess  ;  but  a  part  which  in  itself  could  not 
ave  been  the  subject  of  a  patent,  or  the  ad- 
vantages of  which  are  merely  collateral  to  the 
objects  of  the  invention,  is  not  protected. 
Parkes  v.  Stevens,  5  L.  R.,  Ch.  36  ;  22  L.  T.  636  ; 
18  W.  R.  233.  S,  a,  8  L.  R.,  Eq.  368  ;  38  L.  J., 
Ch.  627  ;  17  W.  R.  846. 

A  patent  for  a  combination  does  not  import  a 
claim  that  each  of  its  parts  is  new,  and  the 
patent  may  be  valid,  though  each  part  is  old ; 
out  the  use  of  a  subordinate  part  only  of  a  com- 
bination may  be  an  infringement  of  a  patent 
for  the  combination,  if  the  part  so  used  is  new 
and  material.  Lister  v.  Leather,  8  El.  &  Bl. 
1004  ;  27  L.  J.,  Q.  B.  295  ;  4  Jur.,  N.  S.  947— 
Ex.  Ch. 

There  may  be  a  patent  for  a  combination  of 
old  and  new  mechanism,  and  such  patent  will 
be  infringed  by  using  so  much  of  the  combina- 
tion as  is  material,  and  it  will  not  be  less  an 
infringement  because  the  result  is  attained  by 
the  substitution   of  a  mechanical   equivalent. 


Sellers  v.  Dickinson,  5  Ex.  312 ;   20  L.  J.,  Ex. 
417. 

Hovelty  ot]— The  plaintiff  obtained  in  1874 
a  patent  for  certain  improvements  in  interlock- 
ing apparatus  for  railway  points  and  signals. 
Patents  had  been  previously  obtained  in  1870 
and  1871,  for  inventions  of  apparatus  for  similar 
purposes.  In  an  action  for  infringement  of  the 
plaintiff's  patent  of  1874  by  the  defendants,  it 
was  admitted  by  the  plaintiff's  witnesses  that, 
taking  the  two  inventions  of  1870  and  1871  to- 
gether and  discarding  all  superfluous  parts,  every 
element  of  the  patent  of  1874  was  to  be  found 
in  one  or  other  of  those  inventions,  and  that  no 
new  result  was  obtained  by  their  combination  in 
the  patent  of  1874  different  from  that  which  bad 
been  obtained  by  the  previous  inventions  ;  but  it 
was  contended  for  the  plaintiff  that  the  com- 
bination of  the  two  inventions  of  1870  and  1871, 
effected  by  the  plaintiff's  invention  of  1874,  re- 
quired such  an  exercise  of  skill  and  ingenuity  as 
to  constitute  the  subject  of  a  valid  patent. 
There  was,  however,  evidence,  with  which  the 
court  was  satisfied,  to  shew  that  any  person  of 
ordinary  skill  and  knowledge  of  the  subject, 
placing  the  two  inventions  of  1870  and  1871  side 
by  side,  could  effect  the  combination  of  the  two 
in  a  manner  similar  to  that  of  the  plaintiff's  in- 
vention without  making  any  further  experiments 
or  obtaining  any  further  information : — Held, 
that  the  pUintiff's  invention  was  not  of  suf- 
ficient novelty  to  constitute  the  subject  of  a 
valid  patent.  Saxhy  v.  Gloucester  Waggon 
Company,  7  Q.  B.  D.  305 ;  50  L.  J.,  Q.  B.  577. 
Affirmed  in  H.  L.,  75  L.  T.  Jour.  167. 

If  the  combination  and  application  of  old 
machinery  are  new  and  beneficial,  the  invention 
of  this  combination  may  be  protected  by  patent. 
Harrison  y.Anderston  Foundry  Company,  1  App. 
Cas.  574— H.  L.  (Sc). 

If  there  is  a  patent  for  a  combination,  the 
combination  itself  is  the  novelty,  and  also  the 
merit,  which  must  both  be  proved  by  evidence. 
lb. 

Chemical  diiforent  from  Xeohanioal.] — Inven- 
tions in  mechanics  are  as  totally  different  from 
inventions  in  economical  chemistry  as  the  laws 
and  operations  of  mechanical  powers  differ  from 
the  laws  of  chemical  affinities,  and  the  results  of 
analysis  in  the  comparatively  infant  science  of 
chemistry  with  its  boundless  field  of  undis- 
covered laws  and  substances.  Youfig  v.  Fernie, 
4  Giff.  577 ;  10  Jur.,  N.  S.  926  ;  10  L.  T.  861  ; 
12  W.  R.  901. 

Where,  therefore,  prior  to  the  date  of  a  patent, 
something  necessary  for  the  useful  application 
of  a  chemical  discovery  for  manufacturing  pur- 
poses remained  to  be  discovered,  which  the  plain- 
tiff's invention  supplied  : — Held,  that  the  manu- 
facture, with  the  materials  and  processes  in  the 
specification,  was  a  new  manufacture  not  in  use 
at  the  date  of  the  patent.    Ih, 

3.  Prior  Publication  and  User. 

By  Patentee.] — ^A  person,  to  be  entitled  to  a 
patent  for  an  invention  must  be  the  first  and 
true  inventor,  and  there  must  not  be  any  public 
use  thereof  by  himself  or  others,  prior  to  the 
grant  of  the  patent.  Housebill  Coal  Company 
V.  Neilson,  9  C.  &  F.  788. 
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Trials  of  an  incomplete  invention,  by  way  of 
experiment,  are  not  evidence  of  a  prior  use  for 
the  purpose  of  invalidating  a  patent.  Prior  use 
for  this  purpose,  means  public  use  and  exercise 
of  the  invention.    lb. 

Evidence  of  the  existence  of  a  completed  in- 
vention, once  in  public  use,  although  abandoned 
or  the  use  long  discontinued  but  not  altogether 
lost  sight  of,  is  sufficient  to  invalidate  a  patent 
which  is  subsequently  granted  for  the  same  in- 
vention,   lb. 

The  prior  use  of  an  invention  which  invali- 
dates a  patent  is  a  use  by  persons  in  carrying 
on  their  trade  and  without  concealment.  Heath 
V.  Smith,  2  C.  L.  R.  1584  ;  3  El.  &  BL  266  ;  23 
L.  J.,  Q.  B.  167  ;  18  Jur.  601. 

The  prior  deposit  of  articles  of  novel  manu- 
facture in  a  warehouse,  for  sale,  is  a  sufficient 
publication  to  defeat  a  patentee's  claim  to  novelty 
in  the  invention  of  similar  articles,  Mvllins  v. 
JIart,  3  C.  &  K.  297. 

The  public  use  and  exercise  of  an  invention 
which  prevents  it  from  being  considered  a 
novelty,  is  a  use  in  public,  so  as  to  come  to 
the  knowledge  of  others  than  the  inventor,  as 
contradistinguished  from  the  use  of  it  by  himself 
in  private,  and  does  not  mean  a  use  by  the 
public  generally.  Carpenter  v.  Smith,  9  M.  & 
W.  300. 

What  previous  user  will  invalidate,  and  what 
user,  if  any,  can  be  admitted  in  contravention  of 
the  patent  right,  are  different  questions,  depend- 
ing one  upon  the  extent  of  previous  knowledge, 
the  other  upon  the  effect  of  the  grant.  Caldwell 
V.  VaiirVmengen,  9  Hare,  428  ;  21  L.  J.,  Ch.  97  ; 
16  Jur.  115. 

A  contractor  for  harbour  works  had  in  the 
progress  of  his  undertaking  invented  an  appa- 
ratus which  greatly  facilitated  the  works,  but 
which  could  only  be  tested  in  a  place  accessible 
to  the  public  After  having  used  the  apparatus 
for  four  months  in  the  progress  of  the  work,  he 
applied  for  a  patent : — Held,  that  such  user 
amounted  to  a  dedication  to  the  public,  and  that 
he  was  not  entitled  to  a  patent.  Adamsm's 
Patent,  In  re,  6  De  G.,  M.  &  G.  420  ;  25  L.  J., 
Ch.  456. 

A  first  and  original  inventor  means  a  person 
who  could  claim  the  merit  of  the  first  invention 
without  reference  to  the  user.  HonibalVs  Paten  t, 
In,  re,  9  Moore,  P.  C.  C.  378. 

A  few  months  before  the  date  of  a  patent 
for  an  improvement  in  paddlewheels,  two  pairs 
of  the  wheels  were  made  for  a  party  (to  whom 
the  patent  was  afterwards  assigned)  by  an 
engineer  and  his  workman  at  his  own  manufac- 
tory, under  the  directions  of  the  patentee,  and 
under  an  injunction  of  secrecy,  the  engineer 
being  paid  for  them  by  the  party;  when 
finished  they  were  taken  to  pieces,  packed  up,  and 
shipped  for  a  foreign  port,  where,  according  to 
his  directions,  they  were  put  together  and  used 
(after  the  date  of  the  patent)  in  steamboats  be- 
longing to  a  company,  of  which  he  was  the 
manager  and  principal  shareholder : — Held,  that 
this  was  not  such  a  publication  of  the  invention 
as  to  avoid  the  patent.  Morgan  v.  Seaward,  2 
M.  &  W.  644  ;  M.  &  H.  55 ;  1  Jur.  527. 

A  necessary  and  an  unavoidable  disclosure  of 
an  invention  to  others,  if  made  in  the  course  of 
mere  experiments,  is  not  such  a  publication  as 
will  avoid  the  subsequent  grant  of  a  patent, 
though  the  same  disclosure,  if  made  In  the  course 
of  a  profitable  use  of  an  invention  previously 


ascertained  to  be  useful;  ^would  be  a  publication  ; 
but  an  experiment  performed  in  the  presence  of 
others,  which  not  only  turns  out  to  be  successful, 
but  actually  beneficial  in  the  particular  instance, 
is  not  necessarily  a  publication,  so  as  to  consti- 
tute a  gift  of  the  invention  to  the  world.  Newall, 
In  re,  4  C.  B.,  N.  S.  269  ;  27  L.  J.,  C.  P.  337  ;  4 
Jur.,  N.  S.562. 

B.  applied  for  a  patent  for  improvements  in 
making  capsules.  Some  delay  occurred  in  the 
office,  and  between  the  time  of  the  application 
for  and  the  issuing  of  the  letters  patent,  B. 
manufactured  a  quantity  of  the  articles,  in  the 
making  of  which  he  had  discovered  improve- 
ments. They  were  made  by  his  own  workmen, 
and  were  not  intended  for  sale  before  the  patent 
was  granted,  nor  were  they  sold: — Held,  that 
this  did  not  invalidate  the  patent.  Betts  v. 
Menzies,  28  L.  J.,  Q.  B.  361  ;  5  Jur.,  N.  S.  1164  ; 
S.  C,  in  H.  L.,  10  H.  L.  Cas.  117  ;  31  L.  J.,  Q.  B. 
233  ;  9  Jur.,  N.  S.  29  ;  7  L.  T.  110  ;  11  W.  R.  1. 

If  the  inventor  of  a  machine  lends  it  to  another 
in  order  to  have  its  qualities  tested,  and  that 
person  uses  it  for  some  weeks  in  a  public  work- 
room ;  this  is  not  giving  the  invention  such  pub- 
licity as  to  deprive  the  inventor  of  his  right  to 
obtain  letters  patent  for  it.  Benthy  v.  Fleming, 
1  C.  &  K.  587.  See  also  HilU  v.  London  Gas- 
light Company,  5  H.  &  N.  312;  29  L.  J.,  Ex.  409. 

A  machine  does  not  cease  to  be  the  subject  of 
a  patent,  merely  because  of  the  length  of  time 
during  which  the  inventor  may  keep  it  by  him, 
after  it  has  been  made  a  complete  workable 
machine.    lb. 

In  a  BritiBh  Colony.]— The  district  of  Natal  is 
a  British  colony  with  a  separate  government, 
under  a  governor  appointed  by  the  crown  ;  and 
a  law  has  been  passed  by  the  legislative  council 
of  Natal,  providing  for  the  granting,  in  the 
colony,  of  patents  for  inventions: — Held,  that 
the  validity  of  letters  patent  under  the  great 
seal  for  licence  to  use  an  invention  in  the  United 
Kingdom  of  Great  Britain  and  Ireland,  the 
Channel  Islands,  and  the"  Isle  of  Man,  would  not 
be  impeached  by  the  fact,  if  proved,  of  prior  use 
of  the  invention  in  Natal.  Rolls  v.  Isaaes,  19 
Ch.  D.  268  ;  61  L.  J.,  Ch.  170 ;  45  L.  T.  704  ;  30 
W.  R.  243. 

Nature  of  Pnblie  Knowledge.] — Publication  of 
an  invention  in  terms  of  mere  generality,  or  not 
true  to  their  full  extent,  will  not  invalidate  a 
subsequent  patent,  the  specification  of  which  is 
limit^  and  accurate,  and  gives  a  specific  rule  of 
practical  application.  Hills  v.  Etans,  4  De  G., 
F.  &  J.  288  ;  31  L.  J.,  Ch.  467  ;  8  Jur.,  N.  S.  625  ; 
6  L.  T.  90. 

To  avoid  a  patent  on  the  ground  of  prior  pub- 
lication, it  is  not  enough  that  the  invention  has 
been  published  ;  it  must  have  been  made  public 
to  such  an  extent  that  a  knowledge  of  it  may  be 
assumed  among  persons  conversant  with  the 
subject.  Plimpton  v.  Spiller,  6  Ch.  D.  412  ;  47 
L.  J.,  Ch.  211  ;  37  L.  T.  56  ;  26  W.  R.  285— C.  A. 

The  prior  publication  must  contain  a  descrip- 
tion equivalent  to  a  sufficient  specification.  lb. 

Knowledge  of  Patentee.] — Although  a  party 
may  believe  himself  to  be  the  first  and  original 
inventor,  yet  he  cannot  shelter  himself  under 
wilful  ignorance,  but  will  be  fixed  not  only  with 
what  he  knew,  but  with  that  which  he  might 
have  known  had  he  made  the  inquiries  which  it 
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was  incnmbent  upon  him  to  make. .  HonibalVs 
Patent,  In  re,  9  Moore,  P.  C.  0.  378. 

If  an  invention  *becomes  (without  fraud) 
known  to  the  public,  no  subsequent  patent  can 
be  granted  for  it.  It  is  not  necessary  that  it 
should  have  been  used  bj  the  public,  as  well  as 
known  to  the  public.  Patterson  "V.  Gaslight 
and  Coke  Company,  3  App.  Cas.  239  ;  47  L.  J., 
Ch.  402  ;  38  L.  T.  303  ;  26  W.  R.  482, 

Sinular  bnt  incomplete  Invention.] — The  ante- 
cedent existence  of  an  invention,  not  shewn  to 
hare  been  brought  to  any  successful  result,  and 
which  was  so  far  similar,  that  if  subsequent  in 
date  to  a  patent,  it  would  have  been  held  a 
colourable  and  clumsy  imitation,  for  the  purpose 
of  effecting  the  same  result,  docs  not  invalidate 
the  patent  by  anticipation.  Daw  v.  Elcy,  3  L. 
R.,  Eq.  496. 

A  patent  for  a  new  material  is  not  anticipated 
by  a  former  patent  from  which  a  skilled  workman 
never  had  made,  and  even  with  the  aid  of  sub- 
sequent knowledge  and  improved  machinery 
could  not  make,  a  similar  material ;  and  the 
material  being  new,  a  claim  for  its  application  to 
a  purpose  not  new  does  not  affect  the  validity  of 
the  specification.  Neilson  v.  Bctts,  5  L.  R.,  H. 
L.  1  ;  40  L.  J.,  Ch.  317  ;  19  W.  R.  1121.     . 

Before  a  party  took  out  a  patent  for  a  machine, 
a  model  of  a  similar  machine  was  made,  unknown 
to  him,  and  a  machine  was  begun  to  be  made  from 
it,  but  no  similar  machine  was  ever  used  in  this 
country  before  the  patent ; — Held,  that  this  was 
not  si^cient  to  defeat  the  patent.  Lewis  v. 
Marling,  4  C.  &  P.  52  ;  5  M.  &  R.  66  ;  10  B.&  C. 
22. 


Sufficienoy  of  Specification.]— The  dis- 


coverer of  a  new  principle  or  idea  as  regards  any 
art  or  manufacture  who  shews  a  mode  of  carrying 
it  into  practice,  as  by  a  machine,  may  patent  the 
combination  of  principle  and  mode,  although 
the  idea  or  the  machine  would  not  alone  be  the 
proper  subject  of  a  patent.  The  description,  in 
a  specification,  of  a  machine,  is  sufficient,  if  it 
tells  the  maker  and  user,  without  requiring  him 
to  use  an  inventive  faculty,  how  to  make  and 
use  the  machine,  although  parts  of  it,  without 
which  it  would  be  unworkable,  have  been 
omitted  from  the  specification.  Although  it  is 
primft  facie  evidence  of  want  of  utility  that  the 
patentee  does  not  make  and  vend  his  machine, 
evidence  of  non-user  and  non-sale  is  not  suf- 
ficient to  prove  want  of  utility,  if  immediately 
afterwards  the  patentee  has  improved  upon  his 
machine  and  made  and  vended  the  improved 
machine.  Where  want  of  novelty  in  a  patented 
invention  is  set  up,  and  the  alleged  anticipation 
is  in  writing  alone,  e.  g.,  the  specification  of 
another  person's  prior  patent,  no  existence  of  a 
prior  machine  being  shewn,  the  interpretation  of 
the  prior  writing  is  for  the  court,  and  it  is  not 
sufficient  to  establish  want  of  novelty  to  shew 
that,  if  a  machine  had  been  made  by  a  person 
who  had  read  that  writing  and  such  machine 
had  been  used,  something  in  it  woul4  by  user 
have  been  an  anticipation  ;  but  it  must  be  shewn 
that  a  person  conversant  with  such  matters 
would,  on  reading  the  writing,  find  in  such 
writing  alone  a  reasonably  clear  description  of 
the  impeached  invention.  Otto  v.  Linford,  46 
L.  T.  35— C.  A. 

To  support  an  allegation  of  want  of  novelty, 
whatever  is  essential  to  the  practical  working 


and  real  utility  of  the  invention  must  be  found 
substantially  in  the  prior  publication.  Hills  v. 
Evans,  supra. 

An  antecedent  specification,  declaring  a  prin- 
ciple, but  not  disclosing  a  practicable  mode  of 
obtaining  a  result,  is  not  to  be  held  to  be  an 
anticipation  of  a  subsequent  specification  re- 
lating to  the  same  m&ttcr,  which  does  disclose  a 
practicable  mode  of  producing  the  result.  If 
the  latter  specification  alone  supplies  that 
practicable  mode,  it  forms  the  groundwork  for  a 
valid  patent.  Betts  v.  Menzies,  10  H.  L.  Cas. 
117  ;  31  L.  J.,  Q.  B.  233  ;  9  Jur.,  N.  S.  29 ;  7 
L.  T.  110;  11  W.  R.  1. 

A  barren  general  description,  probably  con- 
taining some  suggested  information,  or  involving 
some  speculative  theory,  cannot  be  considered 
as  anticipating  a .  subsequent  specification  of 
an  invention  which  involves  a  practical  truth, 
which  is  productive  of  beneficial  results,  unless 
you  ascertain  that  the  antecedent  publication 
involves  the  same  amount  of  practical  and  useful 
information.    lb. 

The  plaintiff,  on  applying  for  a  patent,  prior 
to  the  15  &  16  Vict.  c.  83,  delivered  to  the  at- 
torney-general a  deposit  paper  stating  that  his 
invention  was  "for  absorbing  sulphuretted  hydro- 
gen and  other  gases  into  porous  bodies,  and  reno- 
vating them  again  either  by  heat  or  by  taking  off 
the  atmospheric  pressure."  In  1849,  he  obtained 
a  patent  for  "  an  improved  mode  of  compressing 
peat  for  making  fuel  or  gas,  and  of  manufacturing 
gas,  and  of  obtaining  certain  substances  applic- 
able for  purifying  the  same."  The  invention, 
described  in  the .  specification,  was,  passing  the 
gas  through  a  mixture  consisting  of  the  sub- 
sulphates,  the  oxychlorides,  or  the  hydrated  or 
precipitated  oxides  of  iron,  either  by  themselves 
or  mixed  with  sulphate  of  lime  and  sawdust,  or 
peat  charcoal,  *'  so  as  to  make  a  porous  material, 
whereby  the  gas  will  be  deprived  of  its  sul- 
phuretted hydrogen,  which  will  be  absorbed  into 
the  porous  material,  water  being  formed  by  tho 
union  of  the  oxygen  of  the  oxide  with  the 
hydrogen  of  the  sulphuretted  hydrogen.  As 
soon  as  the  material  ceases  to  purify  the  gas 
from  sulphuretted  hydrogen,  the  gas  is  to  be  shut 
off  from  the  purifier,  and  a  communication 
opened  with  the  external  air,  which  is  to  bo 
admitted  to  the  purifying  material,  and  by  the 
agency  of  which  it  will  be  renovated,  and  the 
uncombined  gases,  which  have  been  absorbed, 
driven  off.  The  best  way  to  effect  this  is  par- 
tially to  take  off  the  atmospheric  pressure  at  the 
top  or  bottom  of  the  purifier  in  which  the 
purifying  material  is  contained,  by  connecting  it 
with  a  pipe  to  a  hot  and  powerful  chimney,  so  as 
to  cause  a  current  of  air  to  pass  through  the 
purifier.  The  current  of  air  will  drive  off  tho 
volatile  gases,  and  re-oxidize  the  iron  of  the 
sulphuret  of  iron.  As  soon  as  the  iron  is  re- 
oxidized,  the  gas  is  to  be  passed  through  it 
again."  He  claimed,  first,  purifying  gas  by 
passing  it  through  precipitated  or  hydrated 
oxides  of  iron  ;  and  secondly,  renovating  the 
purifying  material  by  exposing  it  to  the  action 
of  the  air.  The  jury  found  that  the  invention, 
in  respect  of  which  the  plaintiff  applied  for  a 
patent,  and  in  respect  of  which  his  patent  was 
granted,  whether  aptly  described  in  the  deposit 
paper  or  not,  was  the  plaintiff's  invention: — 
Held,  first,  that,  assuming  the  deposit  paper 
delivered  to  the  attorney-general  did  not  cor- 
rectly describe  the  matter  in  respect  of  which 
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the  plaintiff  applied  for  a  patent,  the  defendant 
was  not  entitled  to  have  a  verdict,  on  a  plea  that 
the  invention  described  in  the  specification  was 
another  and  a  different  invention  from  that  for 
which  the  letters  patent  were  granted.  Hills  v. 
Lo-ndon  Gaslight  Compa/ny^  5  H.  &  N.  312 ;  29 
L.  J.,  Ex.  409. 

In  the  specification  of  a  prior  patent  by  C.  for 
purifying  gas,  dated  in  1840,  after  speaking  of 
the  use  of  black  oxide  of  manganese  for  purify- 
ing gas,  he  went  on  to  say,  *^  the  same  effect  may 
be  produced  by  the  application  of  the  oxide  of 
zinc,  and  the  oxides  of  iron  treated  precisely  in 
the  way  above  described  :  " — Held,  that,  assum- 
ing that  C.  meant  to  claim  all  oxides  of  iron  for 
purifying  gas,  inasmuch  as  some  would  not 
answer,  the  court  could  not  say,  as  a  matter  of 
law,  that  a  patent  could  not  be  had  by  a  person 
who  afterwards  discovered  that  precipitated 
hydrated  oxides  were  those  which  it  was  proper 
to  use.    Ih. 

The  jury  having  found  that  C.'s  specification 
did  not  disclose  the  use  of  hydrated  oxides  of 
iron,  the  court  refused  to  grant  a  new  trial    Ih, 

In  working  for  the  purpose  of  completing  the 
specification  of  his  patent,  C.  had  us^  oxides  of 
iron  for  the  purification  of  gas,  and  the  gas 
purified  by  him  to  the  extent  of  20^000  feet  a 
day,  had  for  many  days  been  mixed  with  the 
ordinary  gas,  and  supplied  to  the  public  from' 
the  mains  of  a  gas  company.  He  had  renovated 
the  material  by  exposing  it  to  heat  on  the  top  of 
some  retort  beds.  Ilie  oxides  were  originally  in 
a  hydrated  state,  and  the  heat  used  by  him 
while  so  working  was  not  sufficient  to  render 
them  anhydrous ;  but,  not  knowing  the  differ- 
ence between  hydrated  and  anhydrous  oxides, 
and  supposing  that  a  better  result  would  thereby 
be  obtained,  he  directed  in  his  specification  that 
the  material  should  be  raised  to  a  red  heat, 
which  would  render  the  oxides  anhydrous.  The 
jury  having  found  that  what  C.  did  was  in  the 
nature  of  an  experiment,  and  not  a  publication 
to  the  world,  the  court  refused  to  disturb  the 
verdict  on  that  point.    Ih, 

In  1847,  F.  having  obtained  a  patent  for  the 
purification  of  gas  by  chloride  of  calcium,  speci- 
fied a  mode  of  making  the  chloride  of  calcium 
by  decomposing  muriate  of  manganese,  iron  or 
zinc,  and  said,  **  The  oxides  or  carbonates  which 
result  are  useful  for  the  said  purification  of  gas, 
and  need  not  be  removed."  The  oxides  so  pre- 
pared would  be  hydrates : — Held,  that  the  court, 
on  a  comparison  of  F.'s  specification  with  that 
of  the  plaintiff,  could  not  say,  as  a  matter  of 
law,  that  F.  had  anticipated  the  plaintiff's  inven- 
tion.   Ih, 

Held,  also,  that  the  invention  came  within  the 
title  of  his  patent  as  an  improved  mode  of  manu- 
facturing gas.    Ih, 

Insufficient  ProTiiional  Speoifloation.]  — 
Where  a  provisional  specification  contained  a 
description  of  an  invention,  part  of  which  was 
omitted  from  the  final  specification  : — Held, 
that  the  part  omitted  did  not  amount  to  prior 
publication  of  the  invention  so  as  to  avoid  for 
want  of  novelty  a  subsequent  patent  taken  out 
for  such  omitted  part.  8t,oner  v.  Todd,  4  Gh. 
D.  58  ;  46  L.  J.,  Ch.  32  ;  35  L.  T.  661 ;  25  W.  R. 
38. 

The  circumstance  of  a  patentee  having  pre- 
viously filed  (but  abandoned)  a  provisional  spe- 
cification describing  in  part  the    same  inven- 


tion does  not  render  a  subsequent  patent  void, 
the  filing  of  the  previous  provisional  specifica- 
tion not  being  a  publication  within  the  statute. 
Oxley  V.  Holden,  8  C.  B.,  N.  S.  666  ;  30  L.  J., 
C.  P.  68  ;  2  L.  T.  464  ;  8  W.  R.  626. 

Pnblio  Office — Confidential  Commnnication.] 
— ^Where  a  report,  on  a  particular  subject,  is 
made  to  a  public  office,  by  referees  specially 
appointed  under  an  act  of  parliament  to  in- 
quire into  and  report  on  such  subject,  the 
knowledge  contained  in  that  report  being  fully 
possessed  by  the  referees,  it  must,  from  that 
moment,  be  treated  as  absolutely  the  property 
of  the  public,  and  as  being  publicly  known, 
although,  in  fact,  the  report  was  not  formally 
published  till  some  days  afterwards.  Patterson 
V.  Gaslight  arid  Coke  Company^  3  App.  Gas. 
239  ;  47  L.  J.,  Gh.  402  ;  38  L.  T.  303 ;  26  W.  B. 
482. 

If  the  knowledge  thus  obtained  in  the  course 
of  the  discharge  of  his  duty  by  one  referee,  was, 
by  his  communication  of  it  to  his  colleagues, 
possessed  by  all  the  referees,  the  moment  they 
became  possessed  of  it,  it  became  public  pro- 
perty, and  they  had  no  power  whatever  to  agree 
among  themselves  to  treat  its  communication  as 
confidential,  nor  would  their  doing  so  enable  one 
of  their  number  to  take  out  a  patent  in  r^^rd 
to  it.    Ih, 

The  Board  of  Trade,  under  the  Gity  of  London 
Gas  Act,  1868  (31  &  32  Vict.  c.  cxxv.),  appointed 
three  gas  referees,  whose  duties  were  to  inspect 
the  works  of  the  gas  companies,  with  the  view  of 
ascertaining  the  means  adopted  therein  for  puri- 
fying gas,  and  to  test  the  gas  and  prescribe  the 
maximum  of  Impurity  to  be  allowed ;  the  com- 
panies were  required  by  the  act  to  give  to  the 
referees  all  facilities  for  the  performance  of  their 
duties.  The  referees  made  experiments  at  the 
works  of  a  gas  company  at  Beckton,  with  a  view 
to  improvements  in  the  purification  of  gas ;  and 
in  January,  18-72,  drew  up  a  report  thereon, 
which  three  months  afterwards  they  submitted 
to  the  Board  of  Trade.  Shortly  before  the  report 
was  submitted,  one  of  the  referees  took  out  a 
patent  for  improvements,  the  principle  of  which 
had  been  indicated  in  the  report: — Held,  that 
the  material  processes  claimed  by  the  specifica- 
tion were  shewn  to  have  been  known  to  and 
used  by  the  public  before  the  date  of  the  patent, 
and  that,  even  if  it  had  been  otherwise,  all  the 
contents  of  the  report  were  public  property,  so 
that  there  was  no  consideration  for  a  patent. 
Ih, 

Held,  also,  that  the  referees  were  bound  to 
g^ve  to  the  public  the  full  benefit  of  air  dis- 
coveries made  by  them  in  the  course  of  their 
official  investigations,  and  that  it  was  ultra  vires 
for  them  to  agree  to  treat  any  communication  by 
one  of  their  number  as  confidential,  so  as  to 
enable  him  to  take  out  a  patent  for  such  dis- 
covery.   Ih, 

Pnblieation  by  Description  in  Books.] — An 

invention  was  described  in  a  book  published  in 
France,  copies  of  which  were  sent  to  England 
to  a  bookseller  for  sale  : — Held,  that  this  was  a 
publication  of  the  invention,  and  that  no  valid 
patent  could  afterwards  be  taken  out  in  this 
country  for  the  same  invention.  Laing  v.  Gi^- 
home,  31  Beav.  133 ;  31  L.  J.,  Gh.  769  ;  8  Jur., 
N.  S.  736  ;  6  L.  T.  771 ;  10  W.  R.  368. 
If  at  the  time  a  patent  is  granted  for  an  inven- 
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tion  Bach  inyention  has  already  been  made  public 
in  England  by  a  description  contained  in  a  work, 
whether  written  or  printed,  which  has  been  pab- 
liclj  circalated,  in  such  case  the  patentee  is  not 
the  first  and  tme  inventor,  whether  he  has  him- 
self borrowed  his  invention  from  such  publica- 
tion or  not.  Stead  v.  WUlianuf,  7  M.  &  G.  818  ; 
8  Scott,  N.  R,  440;  13  L.  J.,  C.  P.  216;  8  Jur. 
930. 


Deposit  in  Libraries.] — ^A  man  is  the 


first  and  true  inventor  within  the  Statute  of 
Monopolies  (21  Jac.  1,  c.  3),  if  he  is  the  first  to 
introduce  a  foreign  Invention  ;  or  is  the  first  to 
take  out  a  patent  in  the  case  of  contemporaneous 
inventions ;  or  patents  an  invention  previously 
invented,  but  not  sufficiently  disclosed.  When 
the  only  substantial  evidence  of  prior  publication 
lay  in  the  fact  that  a  single  copy  of  an  American 
book  had  been  present^  to  the  Patent  Office 
library,  where  it  lay  untouched  in  a  private 
room : — Held,  that  there  had  been  no  prior 
publication.  Plimpton  v.  Malcolmton^  3  Ch.  D. 
631  ;  45  L.  J.,  Ch.  505  ;  34  L.  T.  340. 

An  instrument,  which  was  alleged  to  be  an 
anticipation  of  an  invention,  patented  in  1876, 
for  improvements  in  electric  telephony  and  tele- 
phonic apparatus,  was  described,  in  a  paper 
written  in  German,  in  a  scientific  journal,  called 
the  Zcitschrift  of  the  German- Austrian  Telegraph 
Union,  which  was  published  in  Berlin  in  1862. 
The  description  was  illustrated  by  figures.  A 
copy  of  the  Zeitschrift  was  in  the  library  of  the 
Patent  Office  in  London,  and  another  copy  was  in 
the  library  of  the  Institute  of  Civil  Engineers  in 
London,  where  it  was  accessible  to  all  the 
members,  more  than  3,000  in  number,  and  to 
friends  introduced  by  them.  It  was,  however, 
entered  in  the  catalogue  only  under  the  head  of 
"Journals,"  not  under  the  head  of  "Telephones" 
or  "Telegraphs."  A  telegraphic  engineer  gave 
evidence  that,  before  the  date  of  the  patent,  he 
had  seen  the  description  in  the  Zeitschrift,  and 
that,  though  he  could  not  read  German,  yet, 
from  his  knowledge  of  the  technical  words  used, 
he  was  able,  with  the  assistance  of  the  plates,  to 
understand  the  substance  of  the  invention : — 
— Held,  that  there  had  been  a  sufficient  publi- 
cation in  England  of  the  prior  invention  before 
the  date  of  the  patent.  But  held,  upon  the  facts, 
that  the  prior  invention  was  not  an  anticipation 
of  the  patented  invention.  "  United  Telephone 
Company  v.  Harrison^  21  Ch.  D.  720  ;  51  L.  J., 
Ch.  705  ;  46  L.  T.  620  ;  30  W.  R.  724. 

In  order  to  invalidate  a  patent  by  prior  book- 
publication,  it  is  not  enough  to  shew  that  the 
invention  was  described  in  a  published  book,  but 
it  must  also  appear  that  it  became  known  to  a 
sufficient  part  of  the  public.  Plimpton  v.  Spiller^ 
6  Ch.  D.  412  ;  47  L.  J.,  Ch.  211 ;  37  L.  T.  56  ;  26 
W.  R.  285— C.  A. 

In  1865  a  patent  for  improvement  In  the  con- 
struction of  skates  was  granted  to  the  agent  of 
the  inventor,  who  was  a  resident  in  America,  and 
to  whom  the  patent  was  afterwards  assigned. 
Two  years  previously  an  American  book  con- 
taining a  brief  description  of  the  invention  (but 
not  sufficiently  particular  to  enable  persons  to 
manufacture  the  skates),  and  five  weeks  pre- 
viously an  American  book  of  illustrations  con- 
taining a  drawing  of  the  invention,  were  sent  to 
the  library  of  the  Patent  Office  in  London.  This 
book  of  illustrations  was  not  entered  in  the  book 
of  donations  or  In  the  catalogue,  but  it  was 


placed  on  a  bookshelf  in  a  room  open  to  the 
public,  and  was  seen  there  by  a  librarian  before 
the  plaintiff's  patent  was  taken  out : — Held,  that 
there  was  no  prior  publication  of  the  patent  in 
this  country.    Ih, 

Semble,  that  in  an  action  on  a  patent,  where 
such  an  issue  has  been  raised,  evidence  of  the 
existence  of  foreign  specifications  of  an  earlier 
date,  preserved  in  and  obtained  from  the  Patent 
Office,  might  be  admissible.    Ih, 

In  a  PnbUo  Exhibition— 38  ft  84  Yiot  o.  27.] 
— The  public  exhibition  of  a  machine  in  which 
there  are  defects,  owing  to  which  it  proves^  an 
entire  failure,  does  not  affect  the  validity  of  a 
subsequent  patent  for  a  machine,  in  which, 
though  similar  in  some  of  its  details  to  the 
former,  the  defects  are  remedied  so  as  to  produce 
a  serviceable  machine.  Murray  v.  Clayton,  7 
L.  R.,  Ch.  570  ;  20  W.  R.  649. 

m 

Declarationii  of  Prior  Use.]- In  an  action  for 
an  Infringement  of  a  patent  taken  out  In  1849, 
the  defendant,  in  support  of  a  plea  that  the  inven- 
tion was  not  new,  gave  evidence  that  0.,  who  was 
dead,  had  in  1846  used  a  process  identical  with 
that  in  the  patent.  On  the  cross-examination  of 
the  witnesses  it  appeared  that,  if  0.  used  the  in- 
vention and  sold  the  product  before  the  date  of 
the  patent,  it  was  only  in  very  small  quantities, 
and  that  it  was  not  brought  into  general  use ; 
and  one  of  the  vritncsses  was  asked  in  cross- 
examination  whether  O.  had  not  sold  some  of  the 
product  to  S.,  and  he  said  he  had.  The  plaintiff 
in  reply  called  S.,  who  gave  evidence  that  in  1850 
or  1851,  O.  sold  him  a  small  quantity  of  the 
product,  and  at  the  time  of  the  sale  said  that  it 
was  a  new  article,  that  he  did  not  wish  it  to  be 
publicly  kno^iii,  and  that  he  would  sell  him  all 
he  could  manufacture  : — Held,  that  evidence  of 
what  0.  said  at  the  time  of  that  sale  was  not 
admissible  in  reply,  as  it  would  not  have  been 
admissible  in  chief  on  an  issue  whether  0.,  before 
1849,  used  the  invention.  Hyde  v.  Palmer ,  3  B. 
k  S.  657  ;  7  L.  T.  823  ;  11  W.  R.  433. 


IIL  LETTERS  PATENT. 

1.  Date  and  Duration  of  Grant. 

Valid  bofore  Enrolment.]  —  Letters  patent 
under  the  great  seal  are  records,  and  valid  before 
enrolment.  Devonshire  (^Duke)  v.  i\W//,  2  Ir.  L. 
R.  132, 146. 

Benewals.] — Original  letters  patent  for  a  term 
of  fourteen  years  were  dated  on  the  26th  Feb- 
ruary, 1825,  and  renewed  letters  patent  were 
dated  on  the  26th  of  February,  1839 :— Held, 
that  the  day  of  the  date  must  be  reckoned  inclu- 
sively, and  that  the  renewed  letters  patent  were 
not  granted  after  the  original  letters  patent  had 
expired.  RmseU  v.  Ledtam,  14  M.  &  W.  574 ; 
14  L.  J.,  Ex.  353. 

Foreign  Oranto.]— By  the  15  k  16  Vict.  c.  83, 
s.  25,  it  was  enacted  that  where  foreign  letters 
patent  are  granted  for  a  foreign  invention  before 
the  grant  of  a  patent  for  such  invention  in  the 
United  Kingdom,  the  rights  under  the  English 
patent  shall  cease  on  the  determination  of  the 
foreign  patent.  An  English  patent  for  a  foreign 
invention  was  dated  the  17th  of  September,  but 


1019 


PATENT— L«tter«  Patent. 


1020 


sealed  on  the  17th  of  December,  and  between  the 
two  dates  a  foreign  patent  was  granted  : — Held, 
that  the  patent  most  be  taken  to  have  been 
granted  on  the  17th  of  September,  and  therefore 
that  s.  25  was  not  applicable.  Holtte  ▼.  Robert' 
«w,  4  Ch.  D.  9  ;  46  L.  J..  Ch.  1 ;  36  L.  T.  457— 
0.  A.    Affirming  24  W.  R.  1064. 

When  Btamp  Duties  Payable.] — Stamp  duties 
were  by  16  &  17  Vict.  c.  5,  payable  at  certain 
periods  after  date  of  grant.  In  calculating  these 
periods  the  day  of  the  date  of  the  letters  patent 
IS  excluded,  and  the  three  years  do  not  expire 
until  twelve  o'clock  at  night  of  the  anniversary 
of  the  day  on  which  the  letters  patent  were 
granted.  Williams  v.  Nash,  27  Beav.  93 ;  28 
L.  J.,  Ch.  886  ;  6  Jur.,  N.  S.  696. 

Priority  of  Onmtl — Two  patents  for  the  same 
myentlon  were  applied  for  on  the  20th  and  23rd 
of  July,  1867,  respectively.  The  patent  applied 
for  on  the  231x1  of  July  was  actually  sealed 
before  that  applied  for  on  the  20th  of  July,  but 
each  patent  was  dated  as  of  the  day  of  applica- 
tion :— Held,  that  under  15  &  16  Vict.  c.  83,  s. 
24,  the  patents  took  effect  as  upon  the  days  on 
which  they  were  applied  for  respectively,  and 
therefore  acts  done  by  virtue  of  the  patent  ap- 
plied for  on  the  23rd  of  July  were  infringements 
of  the  patent  applied  for  on  the  20th  of  July. 
Saxhy  t.  Hennett^  or  Hennety  or  Kennet,  8  L.  R., 
Ex.  210  ;  42  L.  J.,  Ex.  137  ;  28  L.  T.  639  ;  22  W. 
R.  16. 

The  15  &  16  Vict.  c.  83,  s.  9,  giving  to  an  ap- 
plicant for  a  patent,  who  has  filed  his  complete 
specification  in  the  first  instance,  protection  for 
six  months  with  the  like  powers,  rights  and 

Erivileges,  as  might  have  been  conferred  upon 
im  by  letters  patent  duly  sealed,  has  not  the 
effect  of  giving  him  prority  over  a  rival  inventor 
who  has  made  earlier  application,  so  as  to 
prevent  the  latter  from  having  his  patent  sealed 
during  that  period.  Ilenry^  In  rCy  and  Far- 
quiMrson,  In,  re,  8  L.  R.,  Ch.  187  ;  42  L.  J.,  Ch. 
363 ;  21  W.  R.  233. 

B.  applied  for  a  patent,  and  obtained  pro- 
visional protection  on  the  30th  of  March  ;  C.  on 
the  3rd  of  April.  B.  applied  for  the  great  seal 
on  the  21st  of  May  ;  C.  obtained  letters  patent 
on  the  22nd  of  May,  antedated,  according  to  the 
usual  practice,  to  the  3rd  of  April.  The  patents 
appearing  to  be  partially  for  the  same  matter  : 
— Held,  that  whether  the  conduct  of  G.  had  or 
had  not  been  fraudulent,  the  letters  patent 
granted  to  B.  must  bear  date  on  the  21st  of  May, 
and  not  on  the  30th  of  March.  Bailey,  JSxparte, 
8  L.  R.,  Ch.  60  ;  42  L.  J.,  Ch.  264  ;  27  L.  T.  430  ; 
21  W.  R.  31. 

Held,  also,  that  it  would  make  no  difference  in 
this  respect  if  C.  had  been  guilty  of  fraud,  as  B. 
ought  to  have  proceeded  on  that  ground  before 
the  law  officer,  and  his  proper  remedy  would  be 
to  get  the  letters  patent  annulled  by  a  scire 
facias.    lb, 

Simnltaneoiu  Applications.] — D.  and  R. 

independently  applied,  on  the  29th  of  April, 
1879,  for  letters  patent  for  inventions,  which 
were,  for  the  purpose  of  the  decision,  taken  to  be 
simi^.  R.*8  letters  patent  were  sealed  on  the 
25th  of  July,  1879,  and  on  the  6th  of  August, 
1879,  he  entered  an  opposition  to  the  sealing  of 
D.'s  letters  patent.  There  was  no  suggestion  of 
fraud ; — Held,  that  D.*b  letters  patent  ought  to 


be  sealed  and  be  dated  as  of  the  day  of  appli- 
cation, which  was  also  the  date  of  R.'s  letters 
patent.  Dering^t  Patent^  In  re,  13  Ch.  D.  393  ; 
42  L.  T.  634  ;  28  W.  R.  710. 

Applications  were  made  for  two  patents  for 
inventions  alleged  to  be  similar.  The  second 
applicant  obtained  a  patent.  The  first  applicant 
then  presented  a  petition  to  have  the  great  seal 
affixed  to  letters  patent  for  his  invention,  alleging 
that  his  delay  had  been  caused  by  the  represen- 
tations of  the  second  applicant,  and  also  that 
the  inventions  were  not  similar.  The  Lord 
Chancellor  examined  the  provisional  specifica- 
tion of  the  first  applicant,  and  the  complete 
specification  of  the  second  applicant,  and  finding 
no  substantial  similarity  between  the  inventions, 
directed  the  letters  patent  of  the  first  applicant 
to  be  sealed.  Harrison,  In  re,  9  L.  R.,  Ch. 
631. 

When  rival  applicants  had  applied  on  the 
same  day  for  patents,  and  had  afterwards 
mutually  agreed  to  withdraw  opposition,  letters 
patent  bearing  date  the  day  of  application  were 
giiiintcd  to  one  applicant,  although  letters  patent 
bearing  that  date  had  already  been  granted  to 
the  other.  Oethiny,  In  re,  9  L.  R.,  Ch.  633.  See 
also  Bates  and  Redgate,  In  re,  post,  col.  1032. 

2.  Sealing  Patent. 

Sealing  Patent  though  former  Granted.] — The 
Crown  will  in  some  cases,  after  granting  one 
patent,  grant  a  second  patent  for  a  similar  in- 
vention. Dering's  Patent,  In  re,  13  Ch.  D.  393 ; 
42  L.  T.  634  ;  28  W.  R.  710  ;  S.  P.,  Oething,  In 
re,  9  L.  R.,  Ch.  633. 

Second  Patent  for  part  of  Invention  though 
first  disputed.] — ^When  the  law  officer  has  re- 
ported that  part  of  an  invention  for  which  a 
patent  is  sought  is  identical  with  part  of  an 
invention  which  is  the  subject  of  an  existing 
patent,  a  second  patent  will  not,  except  under 
special  circumstances,  be  granted  for  that  part, 
although  the  validity  of  the  first  patent  is  dis- 
puted.    Manceaux,  JSx  parte,  6  L.  R.,  Ch.  272. 

Katnre  of—- Opposition  to.] — The  crown  can  at 
any  time  before  the  great  seal  is  affixed,  upon  a 
proper  case  being  made  out,  countermand  the 
warrant.  Schlumberger,  In  re,  9  Moore,  P.  C. 
C.  1. 

Unless  a  patent  is  clearly  bad,  the  lord  chan- 
cellor will  not  refuse  to  seal  it,  as  the  effect  of 
such  refusal,  if  erroneous,  would  be  irremediable, 
whereas  the  sealing  of  a  bad  patent  leaves  every 
one  at  liberty  to  dispute  it.  Spenee,  In  re,  3  De 
G.  &  J.  623. 

In  opposing  the  grant  of  letters  patent,  the 
burden  is  on  the  opponent  to  shew  that  the 
grant  would  be  clearly  wrong.  Shield,  Ex 
parte,  8  L.  R.,  Ch.  237  ;  42  L.  J.,  Ch.  356 ;  21 
W.  R.  233. 

When  the  facts  on  which  the  opponent  relies 
were  within  his  knowledge  when  he  opposed 
before  the  law  officer,  he  cannot  when  before 
the  lord  chancellor  raise  a  new  l^ial  argument 
on  these  &cts  ;  nor  can  he  then  bring  forward 
evidence  which  he  might  have  brought  before 
the  law  officer.    lb. 

The  lord  chancellor,  on  an  application  for 
sealing  a  patent,  will  not  interfere  with  the  de* 
cision  of  the  law  officer  of  the  crown,  xmless  in 
a  case  of  fraud,  or  of  surprise,  or  of  some  mate- 
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rial  fact  having  come  to  the  knowledge  of  the 
party  gince  the  case  was  before  the  law  officer. 
Vincenft  Patent,  Bi  re,  2  L.  R.,  Ch.  341 ;  15 
W.  R.  524. 

Objection  to  Matter  of  Form.]— Upon  the 
hearing  of  a  petition  that  the  great  seal  may  be 
affixed  to  letters  patent,  the  lord  chancellor 
will  not  give  effect  to  an  objection  going  to  a 
matter  of  form,  such  as  an  objection  to  the  jurat 
of  a  declaration.  W.  was  an  alien  resident 
abroad.  He  acted  as  the  agent  of  M.  &  Co.,  and 
applied  for  letters  patent  in  England  for  an  in- 
vention of  the  latter.  He  made  the  usual  statu- 
tory declaration,  which  was  filed  with  his  peti- 
tion. In  it  W.  was  described  as  an  alien  resident 
abroad,  and  it  was  declared  before  H.  B.  M.'s 
consul  at  Frankfort : — Objection  founded  on 
these  facts  overruled.  WortKt  Patent,  In  re, 
12  Ch.  D.  303. 

Objection  for  Want  of  Kovelty.l — It  is  no 
objection  to  the  grant  of  a  patent  that  another 
person  has  been  making  experiments  and  work- 
ing towards  a  similar  invention.  Henry,  Ex 
parte,  8  L.  R.,  Ch.  167  j  42  L.  J.,  Ch.  363 ;  21 
W.  R.  233. 

Letters  patent  were  sealed  in  a  case  where  the 
evidence  shewed  great  similarity  between  the 
alleged  invention  and  one  for  which  a  patent 
was  already  in  force.  ToUon^»  Patent,  6  I)e  G., 
M.  &  G.  422. 

L.  and  W.  were  joint  patentees  of  an  inven- 
tion for  propelling  vessels,  and  whilst  engaged  in 
making  experiments  with  regard  to  it  an  accident 
happened,  which  appeared  to  have  suggested  to 
each  an  improvement  upon  the  method  previously 
adopted.  They  comm  unicated  their  ideas  to  each 
other,  but  neither  took  any  steps  to  secure  the 
benefit  of  the  invention  for  two  years,  when  L. 
applied  for  a  patent,  against  the  scaling  of  which 
W.  entered  a  caveat,  on  the  ground  that  he  (W.) 
was  the  first  inventor.  The  evidence  on  this 
point  being  conflicting: — Held,  that  L.  having 
first  applied,  was  entitled  to  have  his  patent 
sealed,  though  possibly  W.  might  be  able  to  get 
it  repealed  upon  scire  facias.  Lowe's  Patent,  In 
re,  25  L.  J.,  Ch.  454. 

Where  there  was  but  one  affidavit  distinctly 
swearing  to  the  public  use  and  sale  of  an  alleged 
invention  prior  to  the  date  of  the  application  for 
a  patent,  the  great  seal  was  ordered  to  be  affixed 
to  the  patent.  Tolhamen't  Patent,  In  re,  14 
W.  R.  551. 

When  the  sealing  of  a  patent  is  opposed  on 
the  ground  that  the  invention  is  similar  to  one 
which  is  the  subject  of  an  existing  patent,  a 
reference  will  be  made  to  the  law  officer  whether, 
having  regard  to  the  prior  patent,  the  seal  ought 
to  be  affixed  to  the  patent  as  applied  for ;  the 
opponent  paying  the  costs  of  the  hearing,  unless 
there  has  been  fraud  on  the  part  of  the  applicant. 
Manoeaux,  Ux  parte,  5  L.  R.,  Ch.  518  ;  18  W.  R. 
854. 

When  the  sealing  of  a  patent  is  objected  to, 
on  the  gronnd  that  the  invention  is  a  colourable 
imitation  of  one  which  is  the  subject  of  an  exist- 
ing patent,  a  reference  will  be  made  to  the  law 
officer  whether,  having  regard  to  the  prior  patent, 
the  seal  ou^t  to  be  fixed  to  the  patent  as 
applied  for.  Tatet,  Ex  parte,  5  L.  R.,  Ch.  1 ; 
18  W.  R.  1. 

And  the  law  officer  having  certified  against  the 
patent,  the  petition  was  dismissed  with  costs, 


notwithstanding  no  opposition  had  been  made  to 
the  petitioner's  application  for  a  patent  until  he 
had  applied  to  have  it  sealed,  and  he  had  given 
all  the  requisite  notices.    S,C.,  18  W.  R.  153. 

Delay.] — The  time  within  which  the  applica- 
tion for  the  warrant  and  for  the  letters  patent 
ought  to  be  made  under  the  rules  of  the  patent 
commissioners  extended,  where  the  delay  was 
small  and  accidental.  Hersee,  In  re,  1  L.  R., 
Ch.  518  ;  14  L.  T.  842. 

An  applicant  for  a  patent  two  months  after 
the  date  of  his  provisional  protection  order  for 
the  great  seal  to  be  affixed.  A  week  afterwards 
a  caveat  was  entered,  but  the  applicant  did  not, 
until  six  months  from  his  original  application 
had  nearly  elapsed,  present  a  petition  for  the 
great  seal : — Held,  that  his  delay  was  not  an 
objection  to  the  sealing  of  his  patent.  Bailey, 
Ex  parte,  8  L.  R.,  Ch.  60  ;  42  L.  J.,  Ch.  264  ;  27 
L.  T.  430  ;  21  W.  R.  31. 

There  is  jurisdiction  to  seal  a  patent  not- 
withstanding that  application  for  the  seal  may 
not  have  been  made  within  the  period  of  pro- 
visional protection  and  one  month  further, 
provided  the  delay  has  been  caused  by  opposi- 
tion. Somerset  and  Walker's  Patent,  In  re, 
15  Ch.  D.  397  ;  42  L,  T.  635  ;  28  W.  R.  709. 

Letters  patent  were  sealed  after  time  for  pro- 
visional protection  had  expired  under  15  &  16 
Vict.  c.  83,  ss.  19,  20.  Mackintosh's  Patent,  In 
re,  2  Jur.,  N.  S.  1242. 

Sealing  on  Terms.] — ^Where  the  granting  of  a 
patent  was  opposed  by  the  owner  of  a  similar 
patent  on  the  ground  that  the  aplication  was, 
under  the  circumstances,  a  breach  of  good  faith 
on  the  part  of  the  applicant,  the  lord  chancellor 
directed  the  patent  to  issue  upon  certain  terms, 
Daine's  Patent,  In  re,  26  L.  J.,  Ch.  298. 

Practice  on  Petition  for.] — On  the  hearing 
before  the  lord  chancellor  of  a  petition  for  the 
great  seal  to  be  affixed  toletters  patent,  witnesses 
may  be  examined  viv&  voce.  Gething,  9  L.  R., 
Ch.  633. 

When,  upon  the  hearing  of  several  applica- 
tions for  letters  patent  by  rival  inventors  before 
the  law  officer  of  the  crown,  the  evidence  is  con- 
flicting, it  is  the  duty  of  the  law  officer  himself 
to  decide  upon  it,  and  not  by  issuing  his  warrant 
for  the  sealing  of  both  patents,  to  leave  the 
matter  to  be  contested  before  the  lord  chan- 
cellor. Henry,  In  re,  and  Farquharson,  In  re, 
8  L.  R.,  Ch.  167 ;  42  L.  J.,  Ch.  363  j  21  W.  R. 
233. 

Opposing  Orantl — Leave  was  given  to 

oppose  the  granting  of  letters  patent,  notwith- 
standing the  time  for  entering  an  opposition  had 
expired,  the  reason  for  the  delay  in  entering  such 
opposition  being  accounted  for.  Brennand's 
Patent,  In  re,  7  Jur.,  N.  S.  690  ;  4  L.  T.  456. 

A  party  who  has  not  opposed  the  sealing  of  a 
patent  before  the  law  officer  of  the  crown,  will 
not  be  allowed  to  oppose  before  the  lord  chan- 
cellor. Mitchell's  Patent,  In  re,  2  L.  R.,  Ch. 
343. 

A  person  may  give  notice  of  objection,  and 
oppose  the  sealing  of  a  patent  before  the  lord 
chancellor,  without  previously  applying  to  the 
court  for  leave  to  enter  opposition.  Vincent's 
Patent,  In  re,  2  L.  R.,  Ch.  341 ;  15  W.  R.  524. 


1023 


VATIE^T— Letters  Patent. 


1024 


Entering  Caveats. ]— A  party  who  had  lodged 
an  unsuccessful  caveat  against  the  granting  of  a 
patcntf  ordered  to  pay  to  the  patentee  the  taxed 
costs  occasioned  by  the  caveat.  Cutler's  Patent^ 
In  re^  4  Mylne  &  Cr.  510, 

The  effect  of  a  caveat  lodged  at  the  chambers 
of  the  attorney-general  is  merely  to  entitle  the 
party  lodging  it  to  notice.  JRig.  v.  Cutler ^  3  C. 
&  K.  215. 

Where  a  caveat  was  lodged  before  the  great 
seal  was  affixed  to  a  patent,  the  lord  chancellor 
decrmed  to  enter  into  the  merits  of  the  oppo- 
sition, but  referred  the  matter  back  to  the 
attorney-general.  Fawcett's  Patent ^  Jn  re^  2  De 
G.,  M.  &  G.  439. 

No  caveat  against  the  scaling  of  letters  patent 
will  be  entered  without  the  express  leave  of  the 
lord  chancellor.  HeathorrCs  Patent^  In  re^  10 
Jur.,  N.  S.  810 ;  10  L.  T.  802  ;  12  W.  K.  1068. 


u 


Caveat,"  what  is.] — The  word  "caveat" 
in  the  20th  section  of  the  Patent  Law  Amend- 
ment Act  means  anything  in  the  nature  of  an 
opposition  at  any  stage,  and  is  not  confined  to 
opposition  before  the  lord  chancellor.  Somerset 
and  Walker's  Patent,  In  re,  13  Ch.  D.  397  ;  42 
L.  T.  635  ;  28  W.  R.  709.  See  also  Johnson's 
Patent,  In  re,  13  Ch.  D.  398,  n. ;  28  W.  R. 
709,  n. 

Withdrawing  ObjectionB.] — Notice  of  ob- 


jections was  filed  to  sealing  of  letters  patent,  and 
afterwards  witiidrawn.  On  petition,  the  costs 
occasioned  by  such  objections  were  ordered  to  be 
paid  by  the  person  who  had  filed  them.  Cohley's 
Patent,  In  re,  31  L.  J.,  Ch.  333  ;  8  Jur.,  N.  S. 
106  ;  6  L.  T.  387. 


Delay  in  Filing  Affidavits.] — Where  a 


petition  to  have  the  great  seal  affixed  to  a  patent 
had  been  filed,  and  the  respondents  served  with 
notice  two  months  before  the  first  day  of  Mich- 
aelmas term,  for  which  day  the  petition  was 
answered,  and  the  respondents  only  filed  affida- 
vits on  the  morning  of  that  day : — Held,  that 
they  could  not  be  read,  and  the  patent  was 
ordered  to  be  sealed.  M^Kean's  Patent,  In  re, 
1  De  G.,  F.  &  J.  2  ;  1  L.  T.  19  ;  8  W.  R.  1. 

3.  Register  op  Patent  Pbopbietobs. 

Jnrigdiction  of  Master  of  the  Bolls.]— The 
jurisdiction  over  the  register  of  patent  pro- 
prietors which  was  conferred  on  the  master  of 
the  rolls  by  15  &  16  Vict.  c.  83,  s.  38,  is  assigned 
to  the  High  Court  of  Justice  by  s.  16,  subns.  1, 
and  is  not  retained  by  the  master  of  the  rolls 
under  s.  17,  sub-s.  6,  of  the  Judicature  Act, 
1873.    Morgan's  Patent,  In  re,  24  W.  R.  245. 

Expunging  Entries  under  15  ft  16  Vict.  c.  88, 
8.  38.] — Under  this  provision  the  court  can 
expunge  an  entry  fraudulently  made ;  it  can 
direct  any  facts  relating  to  the  proprietorship  to 
be  inserted  on  the  register,  but  not  the  legal 
inferences  to  be  drawn  from  them.  Morey,  In 
re,  25  Beav.  581. 

A  patentee  assigned  half  a  patent  to  A.,  and 
afterwards  he  assigned  the  whole  to  B.  by  a 
deed,  reciting  that  he  had  already  granted  a 
licence  to  work  and  use  it  to  A.  B.'s  assign- 
ment was  first  registered: — Held,  that  B.  had 
constructive  notice  of  A.*s  rights,  and  an  entry 
was  ordered  to  be  made  in  the  register  that  the  | 


licence  referred  to  in  B.*s  assignment  was  the 
deed  of  assignment  to  A.  subsequently  entered. 
Ih. 

Neither  of  two  joint  patentees  is  entitled  to 
cause  to  be  made  in  the  register  of  proprietors 
kept  at  the  Great  Seal  Patent  Office  any  entry 
which  purports  to  affect  or  prejudice  the  rights 
of  the  other.  Horsley  and  Knighton's  Patent, 
In  re,  8  L.  R.,  Bq.  475  ;  21  L.  T.  345  ;  17  W.  R. 
1054. 

Where,  therefore,  H.  and  K.  were  joint  paten- 
tees, and  K.,  by  deed,  assigned  to  O.  all  his  share 
and  interest  in  the  patent,  and  by  the  same  deed 
purported  to  release  O.  from  all  claims  by  H. 
and  K.,  or  either  of  them,  in  respect  of  the 
patent,  and  this  deed  was  entered  verbatim  on 
the  register : — Held,  that  H.  was  entitled  to  have 
the  whole  entry  expunged.    lb. 

And  there  is  no  right  of  appeal  to  the  court  of 
appeal  in  chancery  against  an  order  made  by 
the  master  of  the  roll!  to  expunge  an  entnr  in 
the  register.  S.  C,  4  L.  R.,  Ch.  784  ;  17  W.  R. 
1000. 

A  patentee,  in  1853,  assigned  his  patent,  but 
the  assignees  omitted  to  register  it.  Afterwards, 
in  August,  1855,  the  patentee  assigned  the  patent 
to  another  person,  who  registered  it  on  the  same 
day.  The  first  assignees  registered  their  assign- 
ment a  week  afterwards.  The  court,  in  1857,  on 
the  motion  of  the  first  assignees,  ordered  the 
register  of  the  second  assignment  to  be  ex- 
punged, and  with  costs.  Green's  Patent,  In  re, 
24  Beav.  145. 

Correction  of.] — The  court  will,  on  the  motion 
of  persons  aggrieved,  correct  an  entry  in  the 
register  which  purports  to  affect  the  rights  of 
persons  not  parties  to  the  deed  registered.  HorS" 
ley  and  Knighton's  Patent,  In  re,  39  L.  J.,  Ch. 
157. 

And  see  Assignment  of  Letters  Patent, 
infra. 


4.  Resebtation  of  Right  of  Usee  bt 

Cbown. 

Whether  necessary.] — A  grant  of  letters  patent 
to  a  subject  for  an  invention,  does  not  exclude 
the  crown  from  using  the  invention  without 
the  licence  of  the  patentee.  Feathers  v.  Reg., 
6  B.  &.  S.  257  ;  35  L.  J.,  Q.  B.  200  ;  12  L.  T 
114. 

The  crown  is  not  responsible,  by  way  of  petition 
of  right,  for  an  infringement  of  a  patent  by  the 
lords  of  the  admiralty,  but  the  remedy  is  by 
action  against  the  wrong-doers.    Ih, 

A  patent  for  the  exclusive  use  of  an  improve- 
ment in  the  invention  of  anchors,  contamed  a 
proviso  for  avoiding  the  patent,  if  the  patentee 
should  not  supply  for  his  majesty's  service  all 
such  articles  of  the  invention  as  should  be  re- 
quired, on  such  reasonable  terms  as  should  be 
settled  by  the  lords  of  the  admiralty.  The  latter 
used  the  invention,  but  did  not  take  the  articles 
from  the  patentee.  The  court  refused  to  issue  a 
mandamus  to  them,  to  settle  the  terms  according 
to  the  patent.  Pering,  Ux  parte,  4  A.  &  E.  949  ; 
6  N.  &  M.  472. 

The  crown  has  the  right  to  the  use  of  a 
patented  process  or  invention  without  compen- 
sation to  the  patentee.  Dixon  v.  London  Small 
Amis  Company,  I  App.  Gas.  632  ;  46  L.  J.,  Q.  B. 
617  ;  36  L.  T.  559  ;  26  W.  R.  142— H.  L.    Re* 
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versing  1  Q,  B.  D.  884  ;  86  L.  T.  669  ;  24  W.  R. 
766. 

This  right  of  the  crown  is  not  because  the 
crown  is  impliedly  excepted  from  the  effect  of 
letters  patent,  bat  because  the  privilege  thereby 
granted  is  granted  against  the  subjects  only,  and 
not  against  the  crown.    lb, 

A  patent  was  granted  for  an  improvement  in 
the  manufacture  of  firearms.  The  secretary  at 
war  issued  a  notice  for  a  tender  for  the  supply 
of  13,876  rifles  of  the  description  patented. 
The  price  was  settled,  minus  the  cost  of  the 
steel  barrels  and  the  stocks,  which  the  War 
OflSce  was  to  supply.  The  rifles  were  to  be 
delivered  within  a  certain  time,  the  manu&ctnre 
of  them  might  be  inspected  at  any  time,  and 
they  might  be  rejected  by  officers  at  the  War 
Office,  if  not  made  according  to  pattern,  or  not 
delivered  in  time.  The  persons  who  took  the 
contract  employed  the  patented  process  in  the 
formation  and  insertion  of  the  lock  : — Held,  that 
they  were  liable  to  the  patentee  for  an  infringe- 
ment of  the  patent,  for  that  they  were  not  ser- 
vants or  agents  of  the  crown  doing  the  work  of 
the  crown,  but  were  private  contractors  with 
the  crown  to  supply  a  certain  manufactured 
article,  and  were  therefore  not  protected  in  what 
they  did  by  any  particular  privilege  attaching  to 
the  crown.    lb. 

Aiid  see  post^  col.  1084. 

6.  Scotch  and  Fobeign. 

Sootoh.] — It  is  essential  to  the  validity  of  a 
Scotch  patent  that  the  machinery  or  improve- 
ment for  which  it  is  granted  should  be  new  as 
well  in  England  as  in  Scotland.  Brown  v. 
Annandale,  8  C.  &  F.  437  ;  S,  P.,  Robinsm't 
Patent,  In  re,  6  Moore,  P.  C.  C.  66. 

Foreign.]— The  15  &  16  Vict.  c.  83,  s.  25, 
applies  where  a  foreign  patent  is  de  facto  granted, 
though  it  is  afterwards  cancelled  ab  initio.  Daw 
V.  Eley,  3  L.  B.,  Bq.  496  ;  36  L.  J.,  Oh.  482  ;  15 
L.  T.  659, 

The  grant  of  letters  patent  by  a  foreign  country 
(being  an  act  done  by  the  governing  power  in  a 
matter  which  is  to  affect  the  public  interests, 
restraining  them  for  the  present,  and  giving  a 
particular  individual  specific  rights,  but  throwing 
open  and  protecting  the  public  rights  after  the 
expiration  of  a  certain  term)  is  an  act  of  state, 
within  14  &  16  Vict.  c.  99,  s.  7,  and  is  therefore 
provable  by  a  copy  of  the  letters  patent,  pur- 
porting to  be  sealed  with  the  seal  of  such  foreign 
state,  without  proof  of  the  seal  or  signature,  or 
judicial  character  of  the  person  signing  the  same. 
Beta  Patent,  In  re,  1  Moore,  P.  C.  C,  N.  S.  49  ; 
9  Jur.,  N.  S.  137  ;  7  L.  T.  577  ;  11  W.  R.  221. 


6.  Repbaling. 

By  Scire  facias  under  12  <f- 13  Vict,  o,  109,  and 
15  ^  16  Vict.  c.  83. 

Parties.] — To  a  declaration  in  scire  facias  to 
repeal  letters  patent,  on  the  ground  that  B.  and  S. 
were  not  the  first  and  true  inventors,  and  that 
the  invention  was  not  new,  or  an  improvement, 
B.  pleaded  that  before  the  suing  out  o£  the  scire 
facias.  S.  assigned  to  him  all  his  share  in  the 
letters  patent,  and  the  privilege  thereby  granted, 
and  had  not  since  had  any  interest  whatever  in  the 
VOL.  T. 


letters  patent ;  that  S.  could  not  be  compelled  to 
plead  or  demur  to  the  writ  and  declaration,  and 
therefore  B.'  prayed  judgment,  whether  he  ought 
to  be  compelled  to  plead  or  demur  to  the  declara- 
tion : — Held,  that  both  had  been  properly  made 
defendants,  the  letters  patent  having  been  granted 
to  them  jointly.  Reg.  v.  Bettt,  15  Q.  B.  540 ;  19 
L.  J.,  Q.  B.  631  ;  14  Jur.  912. 

Frand.] — If  a  person  obtains  priority  for  his 
patent  by  fraud,  the  proper  remwiy  is  to  get  the 
letters  patent  annulled  by  scire  facias.  Bailey, 
Fx  parte,  8  L,  R.,  Ch.  60 ;  42  L.  J.,  Ch.  264  ;  27 
L.  T.  430  ;  21  W.  R.  31. 

Delivery  of  Partieulars.] — On  scire  facias  to 
repeal  a  patent,  the  prosecutor  having,  while  the 
record  was  in  Chancery,  filed  notice  of  objections, 
namely,  that  other  persons  than  the  patentee  had 
used  the  invention  in  England  before  the  grant 
of  the  patent,  the  court  refused  to  order  deUvery 
of  particulars  stating  the  names  and  addresses 
of  such  persons.    Jtey.  v.  Walton,  2  Q.  B.  969. 

Pleadings.] — The  notice  of  objections  in  scire 
facias  to  repeal  a  patent,  is  not  part  of  the  record. 
Reg.  V.  Mill,  1  L.,  M.  &  P.  696  ;  10  C.  B.  379  ;  20 
L.  J.,  C.  P.  16  ;  15  Jur.  69. 

A  scire  facias  having  issued  out  of  Chancery  to 
repeal  letters  patent,  the  patentee  presented  a 
petition  to  the  common  law  side  of  the  court, 
alleging  that  the  writ  contained  improper  recitals 
and  suggestions,  which,  if  used  as  a  d^ence  in  an 
action  for  the  infringement  of  a  patent,  would  be 
inadmissible,  and  praying  that  the  writ  might  be 
quashed  or  reformed  by  striking  out  the  objec- 
tionable matter.  Cranworth,  C,  declined  to 
exercise  the  jurisdiction  reserved  to  him  by  12  & 
13  Vict.  c.  109,  s.  46,  on  the  ground  that,  by  s.  39, 
jurisdiction  in  such  cases  was  conferred  on  the 
judges  of  the  superior  courts  of  common  law,  and 
that  they  could  more  satisfactorily  dispose  of  the 
question  of  pleading  involved  in  the  case.  Reg» 
V.  Hancock,  6  De  G.,  M.  &  G.  832. 

Trial.] — The  court  upon  terms  postponed  the 
trial  of  a  patent  cause  for  a  definite  period,  to 
await  the  result  of  a  motion  pending  in  another 
court  on  a  scire  facias  to  repeal  the  patent. 
Smith  V.  Uptown,  6  Scott,  N.  R.  804  ;  8.  C.,  nom, 
Muntz  Y.  Foster  J 1  D.  &  L.  942. 

Costf.] — Pending  proceedings  to  repeal  a 
patent,  tne  patentee  disclaimed  a  part.  The  pro- 
secutor still  proceeded,  and  ultimately  failed  : — 
Held,  that  he  ought  to  pay  the  costs  subsequent 
to  the  disclaimer.    Reg.  v.  MUl,  14  Beav.  312. 

Entering  a  Voile  Prosaqni.] — ^A  patentee 

applied  to  the  Court  of  Chancery  to  stay  all 
proceedings  on  a  scire  facias  to  repeal  the  patent, 
or  that  a  nolle  prosequi  might  be  entered, 
on  the  ground,  first,  that  the  prosecutor  was 
an  alien ;  secondly,  that  he  had  no  special 
interest  in  the  patent  or  the  repeal  of  it,  but  was 
acting  in  collusion  with  other  persons,  with  a 
view  to  oppress  the  patentee  ;  and  thirdly,  that 
the  security  for  costs  given  by  the  prosecutor 
was  improper  and  insufficient : — Held,  that  the 
court  had  no  authority  to  Interfere  in  the  matter. 
Reg.y.  Prosser,  11  Beav.  306  ;  18  L.  J.,  Ch.  35  \ 
13  Jur.  71. 

The  attorney-general  conducts  the  proceedings 
on  a  scire  facias  according  to  his  own  judgment 
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and  discretion,  and  may,  when  he  thinks  fit,  stay 
the  proceedings,  or.  enter  a  nolle  prosequi.  The 
control  which  the  attorney-general  exercises  is 
subject  only  to  the  reroonsibility  to  which  every 
public  seryant  is  liable  in  the  discharge  of  his 
duty,  and  subject  to  the  jurisdiction  which  the 
courts  may  have  over  him,  upon  a  charge  properly 
brought  against  him  for  negligence  or  an  erroneous 
performance  of  his  duty.    lb, 

7iidgment.l--0n  scire  facias  brought  in  the 
Petty  Bag  Office  in  Chancery  to  repeal  letters 
patent  for  an  invention,  if  issues  of  fact  are  joined 
there,  and  the  record  sent  to  the  Queen's  Bench 
for  a  trial,  which  is  had,  and  a  verdict  found  for 
the  crown,  the  Queen's  Bench,  though  the  letters 
patent  remain  in  Chancery,  may  give  judgment 
that  they  be  revoked,  cancelled,  vacated,  disal- 
lowed, annulled,  void  and  invalid,  and  be  alto- 
gether had  and  held  for  nothing,  and  also  that  the 
enrolment  thereof  be  cancelled,  quashed  and 
annulled,  and  that  they  be  restored  te  the  Court 
of  Chancery,  there  to  be  cancelled.  Bynner  v. 
Reg.  (in  error),  9  Q.  B.  523  ;  15  L.  J.,  Q.  B.  414  ; 
10  Jur.  867— Ex.  Ch. 

After  a  judgment  in  scire  facias  in  the  Queen's 
Bench,  annulling  letters  patent,  and  directing 
that  they  should  be  restored  to  the  Court  of 
Chancery  to  be  cancelled,  the  lord  chancellor 
has  no  jurisdiction  to'  stay  the  execution  of  the 
judgment,  his  duty  in  cancelling  the  enrolment 
being  only  ministerial.  Reg.  v.  Eoatem  Archi- 
pelago Company,  4  De  G.,  M.  &  G.  199. 

IV.  SPECIFICATION. 

1.  CONSTRDOTION. 

Duties  of  Jndge  and  Jury.] — The  construction 
of  a  specification  is  a  question  of  law  for  the 
court,  and  not  for  a  jury.  Bovill  v.  Pimm,  11 
Ex.  71&. 

In  an  action  for  infringing  a  patent,  on  an 
objection  to  the  sufficiency  of  a  specification : — 
Held,  that  that  was  a  question  for  the  jury. 
Beckford  v.  8kewc»,  1  G.  &  D.  736  ;  1  Q.  B.  938  ; 
6  Jur.  167. 

In  the  comparison  of  two  specifications,  each 
of  which  is  filled  with  terms  of  art,  and  with  the 
description  of  technical  processes,  it  is  the  duty 
of  the  court  to  give  the  legal  construction,  but 
the  work  of  comparing  the  two  specifications  is 
for  the  jury.  HilU  v.  Evawt,  4  De  G.,  F.  k  J.  288 ; 
31  L.  J.,  Ch.  467  ;  8  Jur.,  N.  S.  625  ;  6  L.  T.  90. 

D.,  in  1804,  took  out  a  patent  for  making  **a 
new  article  of  trade,  which  I  denominate  *  Albion 
metal,*  and  which  I  apply  "  to  various  purposes. 
Bach  as  the  facings  of  cisterns,  coffin  furniture, 
"and  other  things  which  are  required  to  be 
made  of  a  flexible  "  substance.  D.  stated  in  his 
specification  the  principle  of  his  invention,  and 
that  he  proposed  to  unite  lead  and  tin  by  pressure ; 
but  he  did  not  state  the  exact  proportions  of  the 
two  metals,  nor  give  with  precision  the  mode  by 
which  they  were  to  be  combined.  It  did  not 
appear  that  the  patent  had  been  acted  upon. 
In  1849,  B.  took  out  a  patent  for  "  a  new  manu- 
facture of  capsules,  and  of  a  material  to  be 
employed  therein,  and  for  other  purposes."  The 
new  material  was  to  be  composed  of  lead  and 
tin  combined.  B.  specified  the  proportions  of 
the  two  metals,  gave  the  details  of  the  mode  of 
working  in  order  to  combine  them,  and  did  not 
claim  the  production  of  the  new  material  except 


according  to  the  directions  he  had  given  for  its 
production  : — Held,  that  this  was  not  a  case  in 
which  the  court,  looking  at  the  two  instruments, 
could  determine  the  vaOdity  of  the  latter  patent 
as  a  matter  of  construction  only.  BettM  v. 
Menziet,  10  H.  L.  Cas.  117  ;  31  L.  J.,  Q.  B.  233  ; 
9  Jur.,  N.  S.  29  ;  7  L.  T.  110  ;  11  W.  R.  1. 

Where  want  of  novelty  in  a  patented  inven- 
tion is  set  up  and  the  alleged  anticipation  is  in 
writing  alone,  the  interpretation  of  the  prior 
writing  is  for  the  court.  Otto  v.  Zin/ora,  46 
L.  T.  35. 

The  question  of  novelty  of  invention,  when 
raised  by  the  comparison  of  two  specifications, 
is  a  question  of  law  for  the  court,  if  the  two 
specifications  do  not  contain  expressions  of  art 
and  commerce,  the  meaning  of  which  must  be 
explained  by  evidence.  Thomae  v.  Foxwell,  6 
Jur.,  N.  S.  37.    Affirmed,  8  Jur.,  N.  S.  271. 

In  an  action  for  an  alleged  infringement  of  a 
patent  where  the  defence  is  that  the  supposed 
invention  is  not  new,  the  judge  may  compare 
the  plaintiffs  specification  with  the  specification 
of  a  previous  patent,  and  may  on  such  com- 
parison direct  the  jury  to  find  a  verdict.  Bush 
V.  Fox  (in  error),  6  H.  L.  Cas.  707  ;  25  L.  J., 
Ex.  251  ;  2  Jur.,  N.  S.  1029. 

The  specification  of  a  patent  for  improve- 
ments in  the  manufacture  of  gas  described  the 
invention  to  consist  in  the  direct  use  of  seeds, 
leaves,  fiowers  and  beech  nuts,  fruit  and  other 
substances  and  matters  containing  oil,  or  oily 
and  resinous  matter,  and  stated  that  the  mode 
of  using  the  seed  and  constructing  the  apparatus 
might  be  the  same  as  the  apparatus  used  in  the 
mc^e  of  making  gas  from  coal ;  but  that  the 
inventor  preferred  placing  the  seed  in  a  red-hot 
retort.  The  claim  was  "  for  making  gas  direct 
from  seeds  and  matters  therein  nameid  for  prac- 
tical illumination  or  other  useful  purposes,  instead 
of  making  it  from  oils,  resins  or  gums  previously 
extracted  from  such  substances."  On-  the  triid 
of  an  action  for  an  infringement  of  this  patent, 
upon  proof  on  the  part  of  the  defendant  that  a 
patent  had  been  previously  granted  to  a  third 
person  for  Improvements  in  artificial  light,  the 
inventor  proposing  by  his  specification  to  use 
residuary  matters  obtained  in  the  manufacture 
of  fatty  substances,  and  also  the  residuum  after 
the  oil  had  been  pressed  from  the  seeds,  such  as 
oil-cake,  and  also  beech  nuts,  or  mast,  cocoa 
nuts,  and  all  others  abounding  in  oil, — ^the  judge 
directed  the  jury  to  find  a  verdict  for  the  defen- 
dant :— Held,  that  the  direction  was  right,  the 
two  patents  being  substantially  the  same,  and  it 
being  the  province  of  the  court  to  take  notice  of 
the  identity  apparent  upon  the  written  docu- 
ment, and  the  consequent  want  of  novelty,  and 
that  it  was  not  necessary  to  submit  the  question 
of  novelty  to  the  jury.  Booth  v.  Xrnnard,  2  H, 
&  N.  84 ;  26  L.  J.,  Ex.  306— Ex.  Ch. 

Method  of  ConstractioB.] — The  words  of  a 
specification  are  to  be  construed  according  to 
their  ordinary  and  proper  meaning,  unless  there 
is  something  in  the  context  (which  may  be 
explained  by  evidence)  to  shew  that  a  different 
construction  ought  to  be  made.  Elliott  v. 
Turner,  2  C.  B.  446  ;  16  L.  J.,  C.  P.  49. 

Where  two  specifications  of  different  dates, 
relating  to  the  same  external  objects,  contain 
terms  of  art,  though  the  expressions  used  in 
both  are  identical,  their  construction  cannot  be 
declared  to  be  the  same  without  the  meaning 


1029 


PATENT— SJpeei^carimi. 


lOSO 


and  use  of  the  terms  of  art  employed  therein 
being  first  ascertained  by  evidenoe,  and  being 
shewn  to  be  the  same  at  the  date  of  both  the 
specifications.  Bettn  v.  Metizie^^  10  H.  L.  Cas. 
117  ;  31  L.  J.,  Q.  B.  238  ;  9  Jur.,  N.  S.  29  ;  7 
L.  T.  110;  11  W.  R,  1. 

The  words  used  in  a  patent  must  be  constnied, 
like  the  words  of  any  other  instrument,  in  their 
natural  sense,  according  to  the  general  purpose 
of  the  instrument  in  which  they  are  found. 
Clark  V.  Adie  (No.  2),  2  App.  Cas.  423  ;  46 
L.  J.,  Ch.  698  ;  37  L.  T.  1  ;  26  W.  R.  45. 

In  this  case  the  word  *' parallel"  was  con- 
strued in  its  popular  and  not  its  porely  mathe- 
matical sense.    Ih, 

A  specification  is  to  be  understood  according 
to  the  acceptation  of  practical  men  at  the  time 
of  its  enrolment.  Therefore,  where  a  specifica- 
tion stated  that  the  apparatus  mentioned  would 
extract  gas  "from  any  substance  from  which 
gas  capable  of  being  employed  for  illumination 
can  be  extracted  by  heat,"  and  the  apparatus 
was  not  suited  to  extract  gas  from  oil : — Held, 
that  this  did  not  avoid  the  patent,  oil  not  then 
being  considered  fit  for  the  manufacture  of  gas 
for  lighting  towns,  though  it  was  then  known  as 
a  chemical  fact  that  gas  might  be  produced 
from  oil  by  heat,  and  this  property  has  since 
been  applied  to  the  purposes  of  illumination. 
OroMleif  V.  Beverley,  9  B.  &  C.  63;  M.  &  M.  283  ; 
3  C.  &  P.  613  ;  1  Russ.  k  Mjlne,  166. 

The  rules  governing  the  construction  of  specifi- 
cations are  the  ordinary  rules  for  the  interpre- 
tation of  written  instruments ;  but,  unless  a 
specification  particularly  describes  the  nature  of 
an  invention,  and  in  what  manner  the  same  is 
to  be  performed,  in  such  a  manner  as  to  be 
intelligible  to  a  workman  of  ordinary  know- 
ledge, the  grant  of  the  letters  patent  is  void. 
Simpson  v.  Holliday,  12  L.  T.  99  ;  13  W.  R. 
577  ;  8,  a  in  H.  L.,  1  L.  R.,  H.  L.  315  ;  36  L.  J., 
Ch.  811. 

The  specification  of  a  patent  instrument,  called 
the  Miner's  Safety  Fuse,  after  describing  the 
manner  in  which  the  case  of  the  instrument 
was  to  be  made,  proceeded  thus  : — "  by  means 
whereof  I  embrace  in  the  centre  of  my  fuse,  in  a 
continuous  line  throughout  its  whole  length,  a 
small  portion  of  compressed  cylinder  or  rod  of 
gunpowder,  or  other  proper  combustible  matter, 
prepared  in  the  usual  pyrotechnical  manner  of 
the  firework  for  the  discharge  of  ordnance."  In 
an  action  for  infringing  the  patent,  at  the  trial 
it  was  objected  that  the  patentee  had  not  shewn 
that  any  other  material  but  common  gunpowder 
had  ever  been  used  in  the  fuse,  or,  if  introduced, 
would  answer  the  purpose :  —  Held,  that  the 
language  of  the  specification  was  not  to  be 
astutely  construed  so  as  to  overthrow  the  patent, 
and  that  it  was  for  the  defendant  to  make  out 
his  objection  clearly.  Bickford  v.  Skewes^  1  G. 
&  D.  736  ;  1  Q.  B.  938  ;  6  Jur.  167. 

Held,  also,  that  the  former  part  of  the  ob- 
jection, that  any  other  material  but  common 
gunpowder  had  ever  been  used  in  the  fuse,  was 
immaterial ;  because,  although  other  materials 
not  specified,  but  still  within  the  description 
given,  would  answer  the  purpose,  no  ambiguity 
was  occasioned,  nor  was  the  difficulty  of  here- 
after making  the  instrument  increased  by  the 
introduction  of  the  terms  which  imported  that 
the  patentee  himself  had  ever  used  other  mate- 
rials than  gunpowder  in  the  construction  of  the 
instrument.    Ih, 


Eyidenoe.] — Bvidence  is  admissible  to  shew 
the  state  of  a  manufacture  at  the  time,  but  not 
to  vary  the  language  of  a  specification.  Clark 
V.  Adie^  supra, 

2.  Title  op  Invention. 

Nature  o£] — The  title  describing  a  patent  to  be 
for  a  certain  invention  of  "  a  new  or  an  im- 
proved method  of  obtaining  the  spontaneous 
reproduction  of  all  the  images  received  in  the 
focus  of  the  camera-obscura,"  is  sufficiently 
precise  and  certain.  Beard  v.  Egerton^  3  C.  B. 
97  ;  15  L.  J.,  C.  P.  270  ;  10  Jur.  643. 

A  declaration  in  scire  facias  to  repeal  a  patent 
for  "  improvements  in  instruments  used  for  writ- 
ing and  marking,  and  in  the  construction  of  ink- 
stands," contained  suggestions  that  a  certain  part 
of  the  invention  was  not  new,  a  part  useless,  and 
that  no  sufficient  specification  had  been  enrolled. 
The  prosecutor  filca  with  his  declaration  a  notice 
of  objections,  pointing  out  claim  6  in  the  speci- 
fication as  old  and  useless.  The  specification 
contained  eleven  claims.  1 — 7,  for  improvements 
in  pencil-cases,  pen-holders,  and  pens ;  7  and  8, 
instruments  for  marking;  9 — 11,  inkstands. 
After  issue  joined  the  defendant  enrolled  a  dis- 
claimer of  claims  6 — 8: — Held,  that  (notwith- 
standing the  defendant  had  disclaimed  the  claims 
7  and  8,  which  specifically  related  to  instruments 
for  marking)  the  specification  was  still  as  compre- 
hensive as  the  title,  inasmuch  as  pen-holders  and 
pencil-cases  ^ay  be  well  described  as  instruments 
used  for  marking  as  well  as  writing.  Reg.  v.  MiU^ 
10  C.  B.  379  ;  1  L.,  M.  &  P.  696  ;  20  L.  J.,  C.  P. 
16  ;  16  Jur.  59. 

Must  not  1m  InoonsUtent  with  the  Bpeoifloa- 
tion.] — The  title  of  a  patent  must  (though  not 
as  mmutely  as  the  specification)  describe  the 
nature  of  the  invention  ;  and  the  patent  is  void 
if  the  title  is  so  generally  worded  as  to  be  capable 
of  comprising,  not  only  the  particular  invention, 
but  improvements  not  contemplated  in  it ;  as 
where  the  patent  was  taken  out  for  improvements 
in  carriages,  and  the  invention  was,  in  fact,  an 
improvement  in  German  shutters,  which  were 
used  only  in  some  kinds  of  carriages.  Cook  v. 
Pcarce,  8  Q.  B.  1044  ;  13  L.  J.,  Q.  B.  189  ;  8 
Jur.  499— Ex.  Ch. 

Where  the  title  is  not  inconsistent  with  the 
specification,  and  no  fraud  is  practised  on  the 
crown  or  the  subject,  it  is  not  af  fatal  objection 
that  the  title  Is  so  general  as  to  be  capable  of 
comprising  a  different  invention  from  that  for 
which,  the  patent  is  claimed.    Ih, 

The  title  need  not  give  any  idea  of  the  inven- 
tion ;  it  is  sufficient  if  the  specification  is  con- 
sistent with  it.  Neilsan  v.  Jaarford^  8  M.  &  W. 
806. 

In  an  action  for  the  infringement  of  a  patent 
for  **  improvements  in  the  manufacture  of  gas  for 
the  purpose  of  illumination,  and  in  the  apparatus 
used  when  transmitting  and  measuring  gas,"  the 
plaintiff  put  in  a  specification,  the  title  of  which 
described  the  invention  to  be  of  **  improvements 
in  the  manufacture  of  gas  for  illumination,  and 
in  the  apparatus  used  therein,  and  when  trans- 
mitting and  measuring  gas  ;  "  and  which  stated 
it  to  relate,  "  first,  to  a  mode  of  manufacturing 
gas  for  the  purpose  of  illumination  ;  secondly,  to 
improvements  in  setting  and  heating  clay  retorts 
for  making  coal-gas ;  thirdly,  to  a  mode  of  manu- 
facturing clay  retorts ;  and  fourthly,  to  improvc- 
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ments  in  apparatus  for  measuring  gas  when  it 
is  being  transmitted  to  the  consumer  : "  — Held, 
that  there  was  a  material  yariance  between  the 
invention  specified  and  that  described  in  the  title 
of  letters  patent,  and  consequently,  that  the 
letters  patent  were  void.  Ch-oll  v.  Bdge,  9  C.  B. 
479  J  19  L.  J.,  C.  P.  261  ;  14  Jur.  553. 

N.  obtained  letters  patent  for  "  improvements 
in  the  manufacture  of  plaited  fabrics.  The  spe- 
cification described  that  which  together  amounted 
to  but  a  single  improvement  in  the  mode  of 
manufacture  : — Held,  that  this  was  not  such  an 
inconsistency  between  the  title  of  the  patent  and 
the  description  in  the  specification  as  to  invali- 
date the  patent.  NicJteU  v.  Haslam^  8  Scott, 
N.  R.  97  ;  7  M.  &  G.  337  ;  13  L.  J.,  C.  P.  146  : 
8  Jur.  470. 

A  patent  was  granted  for  "  improvements  in 
the  manufacture  of  cases  or  envelopes  for  cover- 
ing bottles."  The  specification,  after  describing 
the  apparatus,  in  the  arrangement  of  which  the 
invention  was  stated  to  consist,  claimed  the  com- 
bination of  mechanism  and  the  making  of 
envelopes  for  bottles  as  described  : — Held,  that 
the  specification  was  for  the  mode  of  making, 
and  not  for  the  envelope,  and  that  it  Was, 
therefore,  not  larger  than  the  grant.  Bottle 
Envelope  Company  v.  Seymour,  5  C.  B.,  N.  S. 
164  ;  28  L.  J.,  C.  P.  22  ;  5  Jur.,  N.  S.  174. 

A  patent  was  taken  out  for  "  certain  improve- 
ment in  the  doors  and  sashes  of  carriages."  In 
the  specification  the  patentee  said, "  I  have  shewn 
my  invention  as  applied  to  railway  carriage  doors 
and  window  fittings,  although  they  are  equally 
applicable  to  the  doors  and  windows  of  any  other 
description  of  carriage,  or  in  any  position  where 
windows  and  doors  are  subject  to  jar  and  vibra- 
tion : "  — Held,  that  the  claim  in  the  specification 
was  not  larger  than  the  title  of  the  patent. 
Oxley  V.  Holdcn,  8  C.  B.,  N.  S.  666  ;  30  L.  J.,  C. 
P.  68  ;  2  L.  T.  464  ;  8  W.  R.  626. 

If  it  appears  that  the  patent  was  granted  for  a 
different  thing  from  that  mentioned  in  the  speci- 
fication, it  is  void.  Rex  v.  Wheeler,  2  B.  &  G. 
345. 

See  also  ea$et  post,  col.  1038. 


3.  Provisional  Specification. 

When  Impeachable.] — A  provisional  specifica- 
tion, if  allowed  by  the  law  officer  of  the  crown, 
cannot  be  impeached  as  being  too  general. 
Penn  v.  Bihhy,  2  L.  R.,  Ch.  127  ;  36  L.  J.,  Ch. 
455  ;  15  L.  T.  399  ;  15  W.  R.  208. 

Object  of] — The  office  of  the  provisional  speci- 
fication is  only  to  describe,  generally  and  fairly, 
the  nature  of  the  invention,  and  not  to  enter 
into  all  the  minute  details  as  to  the  manner  in 
which  the  invention  is  to  be  carried  out,  as  in 
the  complete  specification.  Newall,  In  re,  4 
C.  B.,  N.  S.  269  ;  27  L.  J.,  C.  P.  237  ;  4  Jur.,  N. 
S.  562. 

A  provisional  specification  is  not,  in  general, 
intended  to  give  a  complete  description  of  an 
invention  to  the  public,  but  only  to  protect  the 
inventor  until  the  description  is  perfected  in 
the  final  specification.  St  oner  v.  Todd,  4  Ch,  D. 
58  ;  46  L.  J.,  Ch.  32  ;  35  L.  T.  661  ;  25  W.  R. 
38. 

When  a  provisional  specification  contained  an 
incomplete  description,  part  of  which  was  omitted 
in  the  final  specification  : — Held,  that  there  was 


no  prior  publication  of  the  part  omitted  so  as  to 
vitiate  a  subsequent  patent  of  a  similar  invention 
on  the  ground  of  want  of  novelty.    Ih, 

Abandonment  of.] — ^Where  a  provisional  speci- 
fication was  filed  on  the  17  th  of  March,  and 
afterwards  abandoned  by  the  inventor,  who 
delivered  another  specification  for  the  same 
invention  on  the  10th  of  April,  in  respect  of 
which  a  patent  was  granted  to  him  on  the  12th 
of  October,  but  dated  as  of  the  10th  of  April  :— 
Held,  that  there  had  not  been  a  dedication  of  the 
invention  to  the  public  by  the  abandonment  of 
the  first  provisional  specification,  but  that  the 
patent  was  valid  by  15  &  16  Vict.  c.  83,  s.  24, 
Oxley  V.  Solden,  8  C.  B.,  N.  S.  666  ;  30  L.  J., 
C.  P.  68  ;  2  L.  T.  464 ;  8  W.  R.  626. 

Effect  of.]— The  existence  of  a  prior  provi- 
sional specincation  is  not  a  ground  on  which  the 
attorney-general  ought  to  refuse  to  allow  a  second 
provisional  specification  by  another  inventor  to 
be  filed  ;  and  in  the  event  of  the  latter  applicant 
for  provisional  protection  being  the  first  to  ob- 
tain a  grant  of  letters  patent,  his  patent  is  a  bar 
to  the  grant  of  letters  patent  for  the  same  in- 
vention to  the  eariier  applicant  for  such  pro- 
visional protection.  Bates  and  Redgate,  In  re, 
4  L.  R.,  Ch.  577  ;  38  L.  J.,  Ch.  501 ;  21  L.  T. 
410;   17W.  R.  900. 

See  also  oases  ante,  col.  1019 

Admissibility  to  explain  Specification.]— In 

construing  a  specification,  it  ia  not  competent 
to  an  inventor  to  pray  in  aid  the  provisional 
specification,  in  order  to  explain  or  enlarge  the 
meaning  of  the  complete  specification.  Mackel^ 
can  V.  Renrne,  13  C.  B.,  N.  S.  52. 

Inspection.] — An  application  for  the  inspection 
of  the  provisional  specification  of  letters  patent, 
on  the  ground  that  the  subject-matter  was^  the 
same  as  that  for  which  the  applicant  had  obtained 
letters  patent,  was  refused.  Tolson's  Patent,  6 
De  6.,  M.  &  G.  422. 

4.  Variance  between  Pbovisional  and 
Final  Specification. 

Claim  must  not  be  Greater  in  the  Latter.] — 

The  complete  specification  must  not  claim  any- 
thing different  from  that  which  is  included  in 
the  provisional  specification,  but  it  need  not  ex- 
tend to  everything  so  included.  Penn  v.  Bihhy ^ 
2  L.  R.,  Ch.  127  ;  36  L.  J.,  Ch.  455  ;  15  L.  T.  399 ; 
15  W.  R.  208. 

The  provisional  specification  of  a  patent  for 
an  improvement  in  the  bearings  and  bushes  for 
the  shafts  of  screw  and  submerged  propellers 
described  the  invention  as  consisting  in  employ- 
ing wood  in  the  construction  of  such  bearings 
and  bushes.  The  complete  specification,  after 
describing  the  mode  in  which  the  wood  was  to 
be  used,  claimed  the  employing  of  wood  in  the 
construction  of  bearings  and  bushes  "  as  therein 
described :  "—Held,  this  was  no  such  variation 
between  the  provisional  and  complete  specifica- 
tion as  invalidated  the  patent,    ib. 

The  provisional  specification  of  a  patent  for 
sewing  machines,  claimed,  amongst  other  improve- 
ments, that  a  certain  instrument  which  moved 
the  work,  "  or  another  acting  therewith,"  acted 
to  hold  the  work  during  the  insertion  of  the 
needle,   while  the   complete   specification   ap« 
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peaied  to  describe  only  one  instnimcnt  as 
moving  and  holding  the  work : — Held,  that 
*8uch  a  yariance  would  not  invalidate  the  patent. 
Thomas  v.  Welch,  1  L.  R.,  0.  P.  192 ;  35  L.  J., 
C.  P.  200 ;  12  Jur.,  N.  S.  316. 

In  a  patent  for  improvements  in  preserving 
animal  substances,  the  provisional  specification 
described  the  nature  of  the  invention  as  a  mix- 
ture of  a  solution  of  gelatine  with  a  solution  of 
bisulphite  of  lime,  with  which  the  substance  to 
be  preserved  was  to  be  washed.  In  the  com- 
plete specification  the  solution  of  bisulphite  of 
lime  was  described  as  solution  No.  1,  and  solu- 
tions Nos.  2,  3,  and  4  were  described  as  being 
formed  bj  a  mixture  of  solution  No.  1  with 
various  other  component  parts ;  and  the  patentee 
claimed  the  use  of  solution  No.  1  for  preserving 
animal  substances  (without  describing  any  sepa- 
rate use  to  be  made  of  it),  and  the  use  of  solu- 
tions Nos.  2,  3,  and  4  for  the  preservation  of 
particular  substances  in  the  manner  more  parti- 
cularly described.  A.  made  use  of  bisulphite  of 
lime  for  the  purpose  of  preserving  meat : — Held, 
that  A.  had  not  infringed  the  patent,  since  the 
complete  specification,  if  large  enough  to  cover 
the  use  of  bisulphite  of  lime,  as  adopted  by  A., 
would  disclose  an  invention  larger  than  and 
different  from  that  contained  in  the  provisional 
specification,  and  would  be  bad  for  want  of  a 
sufiicient  description  of  that  process.  Bailey  v. 
RoherUon,  3  App.  Cas.  1055  ;  38  L.  T.  854  ;  27 
W.  R.  17. 

A  patent  was  held  to  be  void  on  the  ground 
that  the  nature  of  part  of  the  invention  described 
in  and  claimed  by  the  complete  specification,  had 
not  been  sufficiently  described  in  the  provisional 
specification.  United  Telephone  Company  v. 
Harrison,  21  Ch.  D.  720  ;  51  L.  J.,  Ch.  705  ;  46 
L.  T.  620  ;  30  W.  R.  724. 

6.  Final  Specification. 
a.  In  General. 

Objeotion  to  Form  of.] — After  a  patent  has 
stood  inquiry  and  the  test  of  time,  the  courts  do 
not  encourage  verbal  objection  to  the  form  of  the 
specification.  NeiUon  v.  Betts,  5  L.  R.,  H.  L.  1  ; 
40  L.  J.,  Ch.  317  ;  19  W.  R.  1121. 

Objeet  of  Claim.]— The  object  of  a  claim  is, 
not  to  claim  anything  which  is  not  mentioned 
in  the  specification,  but  to  disclaim  something 
which  might  otherwise  be  supposed  to  be  claimed, 
and  it  must  always  be  construed  with  reference 
to  the  whole  context  of  the  specification.  Plimp- 
ton V.  Spiller,  6  Ch.  D.  412  ;  47  L.  J.,  Ch.  211  : 
87  L.  T.  56  ;  26  W.  R.  285— C.  A, 

The  office  of  the  claim  at  the  end  of  a  speci- 
fication is  to  tell  the  public  exactly  what  the  in- 
vention is,  and  when,  according  to  the  natural 
eonstruction  of  the  claim,  a  patent  would  be  void 
for  want  of  novelty,  the  patentee  is  not  at  liberty 
to  refer  to  the  descriptive  part  of  and  drawings 
accompanying  the  specification,  for  the  purpose 
of  validating  the  patent  by  shewing  that  some 
other  is  the  true  construction.  Hinks  v.  Safety 
Lighting  Company,  4  Oh.  D.  607 ;  46  L.  J.,  Ch. 
186  ;  36  L.  T.  391. 

'  Miut  not  be  Ambignoiu.]— A  patent  is  void 
if  the  specification  is  ambiguous,  or  gives  direc- 
tions which  tend  to  mislead  the  public.  Turner 
T.  Winter  1  T.  R.  602. 


The  specification  of  a  patent  granted  for  im- 
proved arrangements  for  raising  ships'  anchors, 
and  other  purposes,  claimed  as  the  invention  of 
the  patentee,  a  cable-holder,  which  was  described 
thus : — "  The  scolloped  shell  in  which  the  iron 
chain  cable  appears  in  the  drawing  is  upon  a 
new  plan,  to  hold  without  slipping  a  chain  cable 
of  any  size,  as  shewn  by  the  opening  form  of  the 
scollops  at  the  top  and  bottom  of  figure  2."  It 
also  claimed  *'  the  new  form  of  a  scolloped  shell 
(as  shewn  in  figure  2),  in  conjunction  with  the 
arrangements  hereinbefore  described."  A  draw- 
ing attached  to  the  specification  shewed  that 
the  inner  sides  of  the  cable-holder,  on  which  the 
scollops  were  shewn,  were  not  to  be  parallel,  but 
should  converge  towards  the  centre  of  the  cable- 
holder  ;  but  the  angle  formed  by  the  sides  of  the 
cable-holder,  as  shewn  in  the  drawing,  was  not 
the  precise  angle  which  practically  would  be 
used.  The  specification  and  drawings  would 
enable  a  competent  workman  to  make  a  cable- 
holder  which  would  hold  chain  cables  of  dif- 
ferent sizes.  At  the  date  of  the  patent  a  cable- 
holder  which  would  hold  one  chain  cable  of  any 
size  was  known : — Held,  that  the  specification 
was  ambiguous  in  describing  the  nature  of  the 
invention,  whether  it  was  an  invention  of  a 
cable-holder  to  hold  a  chain  cable  of  any  one 
size,  or  to  hold  chain  cables  of  different  sizes, 
and  was  therefore  bad.  Hastings  v.  Brown,  1 
El.  &  Bl.  450 ;  22  L.  J.,  Q.  B.  161 ;  12  Jur.  647. 

The  specification  of  an  invention,  which  con- 
sists in  €he  use  of  known  materials  in  new  pro- 
portions, is  not  necessarily  bad  for  uncertainty, 
though  the  patentee  does  not  limit  himself  to 
the  proportions  recommended.  Patent  Type 
Founding  Company  v.  Richard,  1  Johnson,  381 ; 
6  Jur.,  N.  S.  39.  See  Ralston  v.  Smith,  post, 
col.  1042. 

Kisleading.  ] — If  a  specification'contains  an  un- 
true statement  in  a  material  circumstance,  of  such 
a  nature  that,  if  literally  acted  upon  by  a  compe- 
tent workman  it  would  mislead  him,  and  cause  the 
experiment  to  fail,  the  specification  is  therefore 
bad,  and  the  patent  invalidated,  although  the 
jury  finds  that  a  competent  workman  acquainted 
with  the  subject,  would  not  be  misled  by  the 
error,  but  would  correct  it  in  practice.  JVeilson 
V.  Harford,  8  M.  &  W.  806. 

If  experiments  are  necessarv  for  the  produc- 
tion of  any  beneficial  effect,  the  patent  is  void. 
lb, 

A  specification,  when  construed  grammatically, 
claimed  to  effect  a  particular  object  by  two  pro- 
cesses, one  of  which  would  not  effect  the  object, 
but  evidence  shewed  that  no  skilled  practical 
workman  would  be  misled,  as  such  a  one  would 
know  that  the  one  process  would  be  ineffectual, 
and  would  adopt  the  other: — Held,  that  the 
specification  was  defective  and  the  patent  void. 
Simpson  v.  Holliday,  1  L.  R.,  H.  L.  315  ;  35  L.  J., 
Ch.  811.    Affirming  12  L.  T.  99 ;  13  W.  R.  577. 

The  specification  was  as  follows  : — "  I  mix 
aniline  with  dry  arsenic  acid,  and  allow  the  mix- 
ture to  stand  for  some  time,  or  I  accelerate  the 
operation  by  heating  it  to  or  near  to  its  boiling 
point : " — Held,  that  the  word  "  or"  could  not  be 
read  as  "  and."    Jh. 

In  an  action  for  the  infringement  of  a  patent 
for  the  daguerrotype  invention,  it  appeared  that 
the  invention  was  for  the  reproduction  of  images 
of  nature  by  the  action  of  light  on  prepared 
iodised  plates,  through  the  lens  of  a  camera- 
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obscura.  The  specification  divided  the  process 
into  five  distinct  operations,  the  first  of  which 
was  the  cleaning  the  plates  with  acid,  the  second 
the  coating  them  with  iodine,  and  the  third 
the  submitting  them  to  the  camera-ohscnra.  At 
the  end  of  the  description  of  the  first  operation 
it  was  said,  "  When  the  plate  is  not  intended  for 
immediate  use  or  operation,  the  acid  may  be  used 
only  twice  upon  its  surface,  after  being  exposed 
to  heat.  .  .  It  is,  however,  considered  indispens- 
able, just  before  the  moment  of  using  the 
plates  in  the  camera,  or  the  reproducing  the  de- 
sign, to  put  at  least  once  more  some  acid  on  the 
plate,  and  to  rub  it  lightly  with  pounce,  as  before 
stated."  The  evidence  was,  that  using  the  acid 
after  the  plates  had  been  coated  with  iodine, 
would  render  the  whole  operation  abortive : — 
Held,  that  the  specification  was  not  calculated 
to  mislead  an  operator  of  fair  intelligence,  it 
being  suflSciently  clear  to  be  understood  by  such 
operator,  that  the  direction  to  use  the  acid  was, 
that  the  acid  should  be  used  before  and  not 
after  the  plates  had  been  iodised.  Beard  y. 
Egertm,  8  C.  B.  165  ;  19  L.  J.,  C.  P.  36  ;  13  Jur. 
1004. 

Omittmg  Essential  Matters.] — A  patent  is 
void,  if  the  specification  omits  any  ingredient 
which,  though  not  necessary  to  the  composition 
of  the  thing  for  which  the  patent  is  claimed,  is 
a  more  beneficial  and  expeditious  mode  of  pro- 
ducing the  manufacture.  Wood  v.  Zimmer^ 
Holt,  58. 

If,  in  the  specification  of  an  improved  gas 
apparatus,  no  direction  is  given  respecting  a 
condenser,  which  is  a  necessary  part  of  every  gas 
apparatus,  this  will  not  invalidate  the  patent,  if 
it  appears  that  every  one  capable  of  constructing 
a  gas  apparatus  must  know  that  a  condenser 
must  form  a  part  of  it.  CroMley  v.  Beverley,  9 
B.  &  C.  63  ;  M.  &  M.  283  ;  3  0.  &  P.  613  ;  1 
Russ.  &  Mylne,  166. 

The  omission  to  mention  in  a  specification  any- 
thing which  may  be  necessary  for  the  beneficial 
eiyoyment  of  the  invention,  is  a  fatal  defect. 
ydUoJh  V.  Harford,  8  M.  &  W.  806. 

But  aliter  if  such  omission  goes  only  to  the 
degree  of  the  benefit.    lb. 

If  the  apparatus  described  can  be  used  bene- 
ficially in  its  simplest  form,  it  is  no  objection 
that  great  improvements  may  have  been  made. 
Ih, 

In  a  patent  for  blocks*  for  pavement,  the 
patentee  claimed  as  his  invention,  that  his  block 
was  bevelled  both  inwards  and  outwards  oa  the 
same  side  of  the  block  ;  but  the  specification  did 
not  state  at  what  angle  the  bevels  should  be  made; 
and  one  witness  stated  that  the  angle  was  mate- 
rial, but  anoUier  witness  stated  that  any  angle 
would  be  of  some  benefit : — Held,  tliat  if  the  jury 
thought  that  a  bevel  at  any  angle  would  be 
beneficial,  the  specification  would  be  good, 
although  it  omitted  to  state  any  particular  angle 
at  which  the  bevels  should  be  made.  MacTuimara 
v.  HvUe,  Car.  &  M.  471. 

If  a  substance  as  generally  known  contains  a 
foreign  matter  it  must  be  shewn  either  that  such 
foreign  matter  is  not  detrimental,  or  that  it 
can  be  easily  removed.  Derome  v.  Fairie,  2  C, 
M.  &  R.  476  ;  3  Tyr.  393  ;  1  Gale,  109. 

A  specificAtion  must  state  at  least  one  method 
which  will  succeed.    Ih 

Omitting  Part  of  Earlier  Patent.]— A  patent 


claimed  the  invention  of  manufacturing  tubes 
by  drawing  them  through  rollers,  using  a  man- 
dril in  the  course  of  the  operation.  A  latei^ 
patent  claimed  the  invention  of  manufacturing 
tubes  by  drawing  them  through  fixed  dies  or 
holes,  but  the  specification  was  silent  as  to  the 
use  of  the  mandril : — Held,  that  the  court,  taking 
the  whole  of  the  latter  specification  together, 
would  infer  that  the  mandril  was  not  to  be  used, 
and  that  the  latter  patent  was  good.  Russell  v. 
Cowley,  1  C.  M.  &  R.  864.  See  Parhes  v.  Stevens, 
infra. 

Test  of  Bnfficlency.] — The  test  of  a  sufficient 
specification  is  whether .  it  would  enable  an  ordi- 
nary workman,  exercising  the  actual  knowledge 
common  to  the  trade,  to  make  the  machine.  It 
need  not  give  information  of  every  detail,  but  it 
must  not  tax  invention.  Plimpton  v.  MaUolm' 
son,  3  Gh.  D.  631  ;  45  L.  J.,  Ch.  605 ;  34  L.  T. 
340. 

The  specification  of  a  patent  is  bad,  if  a  skilled 
mechanic  would  not,  vnthout  performing  a  series 
of  experiments,  be  able  to  construct  a  machine 
from  the  description.  Wegmann  v.  Corcoran,  13 
Ch.  D.  65  ;  41  L.  T.  368  ;  28  W.  R.  331. 

Though  the  grantee  of  a  patent  for  an  inven- 
tion communicated  to  him  by  a  foreigner  resident 
abroad  is  only  bound  to  teU  the  public  all  that 
he  himself  knows,  yet,  if  the  original  inventor 
has  not  told  him  enough  to  enable  him  so  to 
describe  the  invention  as  that  it  can  be  con- 
structed by  the  aid  only  of  the  specification,  the 
patent  will  be  invalid.    Ih, 

When  a  patentee  has  taken  out  a  fresh  patent 
for  improvements  on  his  original  invention  it  is 
sufficient  if,  reading  his  second  specification  with 
the  first,  an  artisan  would  have  no  substantial 
difficulty  in  ascertaining  what  was  claimed. 
Parhes  v.  Stevens,  8  L.  R.,  Eq.  358 ;  38  L.  J.,  Ch. 
627  ;  17  W.  R.  846. 

The  specification  must  be  sufficient  to  enable 
others  to  make  the  invention,  as  the  object  is 
that,  after  the  term,  the  public  may  have  the 
benefit  of  the  discovery.  Liardet  v.  Johnson, 
Bull.  N.  P.  76  ;  S.  P.,  Xexoherry  v.  James,  2  Mer. 
446. 

Deseription  of  Oenns,  not  Species.] — The 
specification  of  a  patent  is  bad  if  one  of  the 
materials  to  be  us^  is  described  by  a  generic 
term  comprising  a  variety  of  species  the  majo- 
rity of  which  would  be  unsuitable.  Wegmann  v. 
Corcoran,  13  Ch.  D.  65  ;  41  L.  T.  358 ;  28  W.  R. 
331~C.  A. 

Part  not  Kew.] — A  specification  is  not  in- 
valid by  reason  of  its  describing  an  invention 
part  of  which  was  not  new  at  the  date  of  the 
patent,  if,  after  eliminating  what  was  old,  a 
residue  is  left  of  sufficient  utility,  in  which  case 
the  residue,  if  properly  claimed,  will  be  a  proper 
subject-matter  for  the  grant  of  letters  patent. 
Frea/rson  v.  Loe,  9  Ch.  D.  48  ;  27  W.  R,  183. 

The  inventor  of  a  painting-machine,  b}^  his 
final  specification,  claimed  the  various  parts  of 
the  machine,  and  among  others,  **  The  shallow 
sliding  tray  T.,  arranged  and  used  substantially 
in  the  manner  and  for  the  puipose  specified," 
bein^  in  fact,  an  ordinary  movable  tray,  nseid 
for  catching  the  drippings  of  the  paint  from  the 
brushes  and  other  parts  of  the  machine,  and 
being  a  thing  commonly  known  and  used  before 
the  date  of  the  papei"?*.      He  als<»  claimed  the 
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general  oonstraction  and  combination  of  the 
several  parts  of  the  machine.  Upon  an  action 
by  the  owner  of  the  patent  to  restrain  an  alleged 
infringement : — Held,  that  the  patent  was  bad 
for  the  want  of  novelty,  inasmuch  as  it  was 
impoeslble  to  construe  the  claim  for  the  sliding 
tray  otherwise  than  as  a  distinct  claim  for  a  sepa- 
rate invention,  and  that  the  plaintiff^s  cause  of 
action  must  fail  on  that  ground.  Roberts  v. 
Hevioood,  27  W.  R.  454. 

When  a  specification  contains  separate  claims 
of  two  inventions,  of  which  the  second  is  to  be 
used  only  in  connection  with  and  as  subsidiary 
to  the  first,  want  of  novelty  in  the  second  claim 
does  not  invalidate  the  patent.  Plimpton  v. 
Spiller,  6  Ch.  D.  412  ;  47  L.  J.,  Ch.  211 ;  37  L. 
T.  56  ;  26  W.  R.  285— C.  A. 

Patentees  of  lamp-burners  claimed  by  their 
specification  as  their  invention  the  construction 
of  burners  '*  in  the  manner  described  and  illus- 
trated dn  the  figures  ;  that  is  to  say,  the  employ- 
ment in  the  same  burner  of  two  or  more  fiat  or 
curved  wick-cases  or  holders  in  which  two  or 
more  flat  wicks  are  placed  so  as  to  produce 
thereby  one  or  more  flat  flames,  or  elliptical  or 
nearly  circular  flames.*'  The  figures  referred  to 
shewed  burners  with  two  wicks  passing  through 
a  double-slotted  cone.  The  use  of  two  wicks  with 
a  single-alotted  cone  was  old : — Held,  that  the 
claim  would  not  be  read  as  limited  to  burners 
with  a  double-slotted  oone,  and  that  the  patent 
was  bad  for  want  of  novelty,  ffinks  v.  Safety 
Lighting  Company ^  4  Ch.  D.  607  ;  46  L.  J.,  Ch. 
185  ;  36  L.  T.  391. 

If  a  patent  be  taken  out 'for  an  invention  con- 
sisting of  two  distinct  partB,  one  of  which  is  not 
new,  the  whole  is  void.  Kay  v.  Marshall,  5 
Bing.  N.  C.  492 ;  7  Scott,  648  ;  in  Dom.  Proc.,  8 
C.  &  F.  246  ;  5  Jur.  1028. 

In  a  patent  for  an  improved  arrangement  or 
for  a  new  combination  of  machinery,  the  specifi- 
catioh  must  describe  the  improvement  and  define 
the  novelty  otherwise  and  in  a  more  specific 
form  than  by  the  general  description  of  the 
entire  machine,  it  being  part  of  the  "Condition  of 
a  patent  that  the  specification  shall  particularly 
describe  and  ascertain  the  invention.  Foxwell 
V.  BoHoch,  4  De  G.,  J.  &  S.  298 ;  10  L.  T.  144  ; 
12  W.  R.  723. 

A  patent,  when  the  s^^ecification  is  insufficient, 
is  void.    7  J. 

Patent  for  the  invention  of  a  nipping  lever  for 
causing  the  rotation  of  wheels,  shafts  or  cylinders 
under  certain  circumstances.  The  specification 
claimed  as  the  invention  *^the  nipping  lever, 
with  its  tusk  and  sliding-boz,  applied  to  a  rimmed 
wheel,  or  to  a  rimmed  flange,  for  the  purpose  of 
causing  the  same  to  rotate  or  move  together  with 
any  shaft,  cylinder  or  other  suitable  machinery 
which  may  be  attached  thereto."  The  nipping 
lever  was  not  new  ;  but  the  application  of  it  by 
means  of  the  sliding  box  was  new  : — Held,  that 
it  must  also  appear  that  the  use  of  sliding  boxes 
was  essential  to  the  invention.  How  v.  Tanntouy 
9  Jur.  1056. 

Fart  nteless.] — If  a  patent  is  taken  out  for 
several  inventions,  which  are  claimed  as  improve- 
ments, and  one  of  them  is  not  an  improvement, 
the  patent  is  altogether  void.  Morgan  v. 
Seatoard,  2  M.  &  W.  544  ;  M.  &  H.  55  ;  1  Jur. 
527. 

A  specification  is  defective  if  the  patentee 
professes  to  eifect  his  object  in  one  or  two  speci- 


fied modes,  or  else  in  the  other  representing  each 
as  available,  and  it  appears  that  one  of  them  will 
effect  the  purpose  but  the  other  will  not.  Jleg, 
V.  Cutlery  14  Q.  B.  372,  n.  ;  3  C.  &  K.  215 ;  1 
Stark,  354. 

A.  patent  is  not  avoided  by  the  specification 
claiming  as  part,  but  not  as  an  essential  part 
of  the  invention,  something  which  proves  useless. 
Lewis  V.  Marling^  5  M.  &  R.  66  ;  10  B.  &  C.  22  ; 
4  C.  &  P.  52. 

Extent  of  Claim.] — In  summing  up  his  in- 
ventory, a  patentee  stated  it  thus : — "  My  in- 
vention is  the  application  of  a  self-adjusting 
leverage  to  the  back  and  seat  of  a  chair,  where- 
by the  weight  on  the  seat  acts  as  a  counter- 
balance to  the  pressure  against  the  back  of  such 
chair  as  above  described  : " — Held,  that  this  was 
not  a  claim  to  the  principle  of  the  lever,  but  to 
an  application  of  that  principle  to  a  certain  pur- 
pose by  certain  means,  and  that  the  patent  was 
good.  Minter  v.  Wells,  1  C,  M.  &  R.  505  ;  5 
Tyr.  163. 


Mast  not  be  too  Large.] — In  order  to 

establish  the  validity  of  a  patent  for  an  im- 
provement or  a  discovery,  it  should  be  stated  in 
substance  what  is  set  out  in  detail  in  the  speci- 
fication ;  and  if  it  is  taken  out  for  more  than 
is  strictly  the  inventor's  own  addition  or  im- 
provement, or  for  discovery,  when  it  is  merely 
an  addition  or  an  improvement,  it  is  bad.  Hill 
V.  Thompson,  2  Moore,  424  ;  8  Taunt.  375  ;  Holt, 
636  ;  3  Mer.  629.  See  Bex  v.  Wh4^eler,  post, 
col.  1042. 

A  patent  **  for  an  improved  mode  of  lighting 
cities,  towns,  and  villages,"  is  not  supported  by 
a  specification  describing  an  improved  lamp. 
Cochrane  QLord)  v.  Smethurst,  1  Stark.  205. 

A  patent  for  an  improvement  in  the  construc- 
tion of  ship*s  anchors,  windlasses  and  chain- 
cables,  cannot  be  supported  unless  there  is 
novelty  in  each  invention.  BniiUon  v.  Hawkes, 
4  B.  &  A.  541. 

Where  a  patent  was  obtained  for  *'  a  new  and 
improved  method  of  making  and  manufacturing 
double  canvas  and  sail  cloth  with  hemp  and  fiax 
without  any  starch  whatever,"  and  the  specifica- 
tion described  the  invention  to  consist  in  an  im- 
proved texture,  or  mode  of  twisting  the  threads, 
to  be  applied  to  the  making  of  unstarched  cloth  ; 
on  its  being  proved  that  the  exclusion  of  starch 
had  been  before  adopted :  —  Held,  that  such 
patent  was  void,  as  h&uxg  taken  out  for  more 
than  the  patentee  had  really  discovered.  Oam- 
pion  V.  Benyon,  6  Moore,  71  ;  3  B.  &  A.  6. 

Where  a  specification  claimed  as  an  invention 
certain  improvements  in  the  form  of  chairs,  and 
it  appeared  that  A.,  previously  to  the  letters 
patent,  had  made  and  sold  chairs  in  which  the 
same  principle  was  applied,  but  which  could  not 
be  called  into  action  without  the  use  of  additional 
machinery : — Held,  that  the  patent  could  not  bo 
supported,  as  it  claimed  too  much,  and  would 
have  prevented  A.  from  making  the  chairs  which 
he  had  made  formerly.  Minter  v.  Moujer,  1  N. 
&  P.  595  ;  6  A.  &  E.  735  ;  W.,  W.  &  D.  262. 

R.  obtained  a  patent  for  the  use  of  animal 
fibre,  by  preference  Russian  wool,  or  wool  of  a 
coarse  texture,  in  the  manufacture  of  artificial 
hair  to  be  made  up  as  ladies*  head-dresses,  and 
for  upholstery,  and  other  like  purposes.  Upon 
a  bill  filed  to  restrain  an  infringement  of  the 
patent : — ^Held,  that  the  specification  was  too 
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extensive ;  that  even  the  use  of  a  new  material 
to  produce  a  known  article  could  not  be  the 
subject  of  a  patent  unless  some  invention  and 
ingenuity  were  displayed  in  the  adaptation ;  that 
in  this  case  a  prior  user  of  wool  for  the  same 
purpose  was  proved,  and  that  the  bill  must  be 
dismissed  with  costs.  Rutkton,  v.  Crawley^  10 
L.  R.,  Eq.  622. 

When  a  patentee,  in  his  specification,  pro- 
fesses to  do  by  machinery  what  has  never  been 
done  before  by  machinery,  and  describes  the 
machinery  by  whi<^  he  does  it,  his  claim  is  not 
too  large  on  the  face  of  it,  because  it  claims 
generally  to  perform  the  operation  "by  ma- 
chinery." Arnold  v.  Bradoury,  6  L.  B.,  Ch. 
706. 

A  patent  described  an  improved  ruffle  or  frill, 
and  the  machinery  by  which  he  proposed  to 
make  such  improved  ruffle,  and  to  fasten  it  to  a 
plain  fabric  by  a  single  series  of  stitches.  By  his 
claim  he  claimed  **  the  production  by  machinery 
of  ruffles,  and  the  simultaneous  attachment  of 
them  to  a  plain  fabric  by  a  single  series  of 
stitches :" — Held,  that  the  claim  was  not,  on  the 
&ce  of  it,  too  large.    Ih 

Method.] — ^A  description  in  a  specification  of  a 
lamp  burner  omitted  to  state  where  the  hole  for 
the  admission  of  air  was  to  be  : — Held,  that  the 
specification  was  insufficient.  Hinlu  v.  Safety 
Lighting  Com^ny,  4  Ch.  D.  607  ;  46  L.  J.,  Ch. 
185  ;  36  L.  T.  391. 

A  person  having  a  patent  for  improvements  in 
gas  lamps,  made  further  improvements  in  such 
lamps,  and  obtained  a  patent  for  the  subsequent 
improvements.  The  specification  to  the  second 
patent  stated  that  the  invention  related  to  the 
construction  of  lamps  of  a  class  forming  the 
subject  of  the  former  patent,  and  then  described 
the  mode  of  meJdng  uie  improved  parts  of  the 
lamp  : — Held,  that  the  specification  was  suffi- 
cient. Parkes  v.  Stevent^  5  L.  B.,  Ch.  36  ;  22 
L.  T.  635  ;  18  W.  B.  233. 

The  specification  of  a  machine  for  crushing 
meal  described  tiie  rollers  between  which  the 
meal  was  to  be  crushed  as  "  to  have  a  surface 
consisting  of  material  containing  so  much  silica 
as  not  to  colour  the  meal  or  flour.  I  prefer  to 
make  them  of  iron  coated  with  china,  and  finally 
turned  with  diamond  tools  ; "  and  the  claim  was 
inter  alia  for  the  use  of  material  "  of  the  hard- 
ness required."  It  appeared  that  the  rollers 
must  be  made  of  a  veiy  hard  china,  such  as  had 
scarcely  been  made  in  Europe  during  this  cen- 
tury, and  specially  tough,  and  must  be  fixed  in 
a  peculiar  manner,  to  an  iron  core  or  spindle 
which  carried  them  ;  and  according  to  the  evi- 
dence, a  miller  or  a  skilled  mechanic  would  not, 
without  making  a  series  of  experiments,  discover 
of  what  china  the  rollers  must  be  made,  or  how 
they  must  be  fixed  to  the  spindle  : — Held,  that 
the  specification  was  insufficient,  and  the  patent 
invalid.  Wegmann  v.  Corcoran,  13  Ch.  D.  65  ; 
41  L.  T.  368  ;  28  W.  B.  331. 

A  patent  was  granted  for  a  machine  to  sharpen 
knives  and  scissors,  and  in  the  specification  this 
was  directed  to  be  done  by  passing  their  edges 
backward  and  forward  in  an  angle  formed  by  the 
intersection  of  two  circular  files ;  and  it  was 
also  stated  that  other  materials  might  be  used, 
according  to  the  delicacy  of  the  edges.  It  was 
proved  that  for  scissors  there  ought  to  be  one 
circular  file  and  a  smooth  surface,  but  that  two 
Turkey  stones  might  also  succeed : — Held,  that 


the  specification  was  bad,  as  it  neither  directed 
the  machines  for  scissors  to  be  made  with 
Turkey  stones,  nor  to  be  made  with  one  circular 
file  and  a  smooth  surface.  FeUon  v.  Oreave^j  3 
C.  &  P.  611. 

A  patent  was  taken  out  for  improvements  in 
evaporating  sugar.  The  specification  was  as  fol- 
lows : — "  My  invention  consists  in  a  method  or 
apparatus  by  which  I  am  enabled  to  evf^rate 
liquids  and  solutions  at  a  low  temperature.  And 
my  invention  and  improvement  consist  in  forcing, 
by  means  of  bellows,  or  any  other  blowing  appa- 
ratus, atmospheric  or  any  other  air,  either  in  a  hot 
or  cold  state,  through  the  liquid  or  solution  sub- 
jected to  evaporation  ;  and  this  I  do  by  means  of 
pipes,  whose  extremities  reach  nearly  (or  within 
such  distance  as  may  be  found  most  suitable  under 
peculiar  circumstances)  to  the  upper  or  interior 
area  of  the  bottom  of  the  pan  or  boiler  containing 
such  liquid  or  solution,  the  other  extremities  of 
such  pipes  being  connected  with  larger  pipes, 
which  communicate  with  the  bellows  or  other 
blowing  apparatus,  which  forces  the  air  into 
them,"  The  lesser  pipes  were  to  be  equally  dis- 
tributed, and  their  lower  ends  on  a  level  with  each 
other.  It  was  further  declared,  that  the  form 
of  the  apparatus  might  be  varied,  provided  the 
essential  properties  were  maintained  : — Held, 
that,  taking  the  whole  of  the  specification  to- 
gether, it  appeared  that  the  invention  consisted 
of  the  particular  method  or  process  of  forcing, 
by  means  of  bellows,  &c.,  air  through  the  liquid 
subjected  to  evaporation,  viz.,  by  pipes  connected 
with  larger  pipes,  and  placed  as  mentioned  in  the 
specification  ;  and,  therefore,  that  it  was  not  void 
because  another  patent  had  been  before  granted 
to  other  persons  for  effecting  the  same  object^by  a 
coil  of  pipes  (lying  at  the  bottom  of  a  vessel), 
perforated  with  small  holes,  or  by  a  shallow 
cullender  placed  at  the  bottom  of  the  vessel. 
Hullett  V.  Hague,  2  B.  &  Ad.  371. 

The  specification  of  a  patent  for  "  a  process  or 
method  of  combining  various  materials,  so  as  to 
form  stuccoes,  plasters  and  cements,  and  for  the 
manufacture  of  artificial  stones,  marbles,  &c., 
used  in  buildings,"  after  stating  the  invention  to 
consist  in  producing  certain  hard  cements  of  the 
combination  of  the  powder  of  gypsum,  powder  of 
limestone  and  chalk,  with  other  materials,  such 
combination  being  (subsequent  to  their  mixing) 
submitted  to  heat,  described  the  method  or  pro- 
cess of  making  a  cement  from  gypsum,  to  consist 
in  mixing  with  powdered  gypsum,  strong  alkali 
(ex.  gr.,  best  American  pearlash)  dissolved  in  a 
certain  proportion  of  water,  this  solution  to  be 
neutralized  with  acid  (sulphuric  acid  being  the 
best),  the  mass  to  be  kept  in  agitation,  and  the 
acid  to  be  added  gradually  till  the  effervescence 
should  cease  ;  and  then  a  certain  proportion  of 
water  to  be  added  (if  other  alkali  were  used,  the 
quantity  to  be  varied  in  proportion  to  its 
strength) ;  and  the  mixture  having  been  brought 
to  a  proper  consistence  by  the  further  addition 
of  powdered  gypsum,  to  be  dried  in  moulds,  and 
finally  subjected  to  a  furnace  capable  of  pro- 
ducing a  red  heat.  The  description  of  making 
the  cement  differed  little  from,  that  of  the  pre- 
ceding process.  The  specification,  after  pro- 
ceeding to  state  the  mode  of  using  the  cement  so 
made,  concluded  by  stating,  that  other  alkalies 
and  acids  besides  those  before  mentioned  would 
answer  the  purposes  of  the  invention,  though  not 
so  well,  and  that  the  inventor  claimed  the  method 
or  process  thereinbefore  described : — Held,  that 
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the  specification  was  bad,  for  that  either  the 
inventor  claimed  all  acids  and  alkalies,  or  only 
those  which  wonld  answer  the  purpose ;  in  the 
former  of  which  cases,  as  some  acids  and  alkalies 
would  not  answer  the  purposes  of  the  invention, 
the  specification  was  therefore  bad  ;  and  in  the 
latter  it  was  bad,  for  not  specifying  those  acids 
and  alkalies  which  wonld  be  found  to  succeed. 
Stcretu  V.  Keating,  2  Ex.  772  ;  19  L.  J.,  Ex.  67. 

Product  or  Process.]— W.  took  out  a  patent  for 
*'  improvements  in  the  manufacture  of  frills  or 
ruffles,  and  in  the  machinery  or  apparatus  em- 
ployed therein."  The  specification  described  a 
process  of  plaiting  fabrics  by  a  reciprocating 
knife  in  combination  with  a  sewing  machine. 
The  first  claim  was  for  the  general  construction, 
arrangement,  and  combination  of  machinery  for 
producing  plaited  frills  or  trimmings  in  a  sewing 
machine  ;  the  second  was  for  the  application  and 
use  of  a  redprocating  knife  for  cnmping  fabrics 
in  a  sewing  machine  ;  and  the  third,  for  the 
peculiar  manufacture  of  crimped  or  plaited  frills 
or  trimmings  "as  hereinbefore  described"  and 
illustrated  by  a  drawing.  A  patent  was  after- 
wards taken  out  by  O.  for  "improvements  in 
doubling,  folding,  or  plaiting  woven  or  other 
web  fabrics,  and  in  the  machinery  or  apparatus 
employed  therein  or  connected  therewith."  In 
this  0.  imitated  with  slight  variations  W.'s  re- 
ciprocating knife,  but  did  not  combine  its  use 
with  a  sewing  machine : — Hdd,  first,  that  W.'s 
patent  was  not  for  the  manufactured  product, 
but  for  the  process  of  manufacturing  it.  Wright 
V.  IlUr.hcocX  5  L.  R.,  Ex.  37  ;  39  L.  J.,  Ex.  97. 

Held,  secondly,  that  W.'s  patent  was  not  limited 
to  the  manufacture  of  plaited  fabrics  by  the 
knife  in  combination  with  a  sewing  machine. 
Ih, 

Held,  thirdly,  that  O.'s  process  was  therefore 
an  infringement.    Ih, 

The  defendants  bought  and  sold,  in  the  way  of 
trade,  articles  manufactured  by  O.'s  process  under 
the  description  of  "  Orr's  patent  machine-made 
plaiting,"  but  they  were  not  aware  that  Orr's 
process  was  an  infringement,  nor  of  the  exist- 
ence of  W.*s  patent: — Held,  that  they  were 
guilty  of  an  inMngement  of  W.'s  patent.    Ih, 

What  is  Included.]— A.  obtained  a  patent  for 
improvements  in  horse-clipping  machines,  and 
grsinted  to  C.  a  licence  to  maniSacture  machines 
in  accordance  with  the  patent.  The  improve- 
ment described  in  the  specification  comprised, 
among  other  items,  the  parallelism  of  the  teeth 
of  the  comb,  and  the  addition  of  an  extra  comb- 
plate  when  required  so  as  to  rt^ulate  the  length 
to  which  the  hair  might  be  clipped.  C.  manu- 
factured clippers  not  having  parallel  teeth  nor 
an  extra  comb-plate,  but,  in  other  respects, 
similar  to  those  patented  by  A.,  and  resisted 
payment  of  the  royalties  under  the  licence  in 
respect  of  these  clippers,  on  the  ground  that  the 
remaining  items  were  old,  and  that  the  specifica- 
tion must  be  so  construed  as  to  exclude  these 
items  from  the  claim.  As  evidence  in  support  of 
this  intention,  it  was  sought  on  behalf  of  G.  to 
produce  prior  specifications  of  English  and 
American  inventions : — Held,  that  upon  the 
natural  construction  of  the  specification  it  in- 
cluded a  claim,  not  only  in  respect  of  the 
parallel  teeth  and  extra  comb-plate,  but  also  in 
respect  of  the  other  items,  and  that  C.  was  not 
entitled  to  contest  the  validity  of  the  patent  so 


as  to  excuse  him  from  payment  of  royalty  under 
the  licence.  Clark  v.  Adie  (No.  2),  2  App.  Gas. 
423  ;  46  L.  J.,  Gh.  698  ;  37  L.  T.  1  ;  25  W.  R.  45. 

A  patentee,  describing  his  invention  in  the 
specification,  is  to  be  taken  to  claim  as  part  of 
his  invention  all  that  he  describes  as  the  means 
by  which  it  is  to  be  carried  into  effect,  unless  he 
clearly  expresses  a  contrary  intention.  TetUy 
V.  EastoHy  2  C.  B.,  N.  S.  706  ;  26  L.  J.,  G.  P. 
269. 

The  description,  "a  roller  of  hard  metal  or 
other  suitable  material,"  is  not  too  uncertain,  on 
account  of  the  use  of  the  words  "  or  other  suit- 
able material ; "  such  words  would  mean  any 
material  equally  sufficient  for  the  purpose  with 
hard  metal.  liaUton  v.  Smithy  11  H.  L.  Gas. 
223  ;  20  G.  B.,  N.  8.  28 ;  36  L.  J.,  G.  P.  49  ;  13 
L.  T.  1. 

Patent  for  a  new  or  improved  method  of  dry- 
ing and  preparing  malt  In  the  specification  it 
was  stated,  that  the  invention  consisted  in  ex- 
posing malt  previously  made  to  a  very  high  de- 
gree of  heat ;  but  it  did  not  describe  any  new 
machine  invented  for  that  purpose,  nor  the  state, 
whether  moist  or  dry,  in  which  the  mtdt  was 
originally  to  be  taken  for  the  purpose  of  being 
subjectea  to  the  process ;  nor  the  utmost  degree 
of  heat  which  might  be  safely  used ;  nor  the 
length  of  time  to  be  employed ;  nor  the  exact 
criterion  by  which  it  might  be  known  when  the 
process  was  accomplished :  —  Held,  that  the 
patent  was  void,  inasmuch  as,  first,  the  specifica- 
tion was  not  sufficiently  precise ;  and  as,  secondly, 
the  patent  appeared  to  be  for  a  different  thing 
from  that  mentioned  in  the  specification.  Ilex 
V.  Wheeler,  2  B.  &  A.  345. 

Held,  also,  as  the  word  "malt "  was  here  not  to 
be  taken  in  its  usual  sense,  viz.,  of  an  article 
used  in  the  brewing,  but  onl^  in  the  colouring  of 
'  beer,  that  in  the  patent  it  was  necessary  to  l^ve 
I  stated  the  purpose  to  which  the  prepared  malt 
was  to  be  applied,  and  to  have  said  that  it  was 
obtained  for  a  new  method  of  dr3ring  and  pre- 
paring malt  to  be  used  in  the  colouring  of  beer. 
Ih, 

A  patent  was  granted  for  an  invention  of  cer- 
tain improvements  in  extracting  sugar  or  syrups 
from  cane  juice  and  other  substances  containing 
sugar.  The  specification  stated  the  invention  to 
consist  "in  a  means  of  discolouring  syrups  of 
every  description  by  means  of  charcoal  produced 
by  the  distillation  of  bituminous  schistus,  or 
mixed  with  animal  charcoal,  and  even  of  animal 
charcoal  alone."  The  discolouration  was  to  be 
produced  by  means  of  a  filter  made  of  the  char- 
coal, and  that  there  was  nothing  particular  in 
the  carbonization  of  the  bituminous  schistus, 
"  only  it  is  convenient  before  the  carbonization 
to  separate  the  sulphurets  of  iron  which  are 
mixed  with  it."  The  specification  said  nothing 
as  to  any  previous  operation  on  the  syrup  before 
it  was  submitted  to  the  filter,  but  it  did  state 
that  syrup,  in  a  proper  state,  might  be  obtained 
by  a  mixture  of  sugar  and  water : — Held,  that 
the  patentee  sufficiently  specified  his  invention, 
upon  proof  that  it  was  applicable  with  advantage 
to  the  syrup  after  it  had  undergone  a  certain 
degree  of  heat,  though  it  failed  when  applied  to 
the  first  drawings  of  the  syrup,  and  that  a  dis- 
colouration of  such  syrup,  and  of  syrup  of  sugar 
and  water,  warranted  the  title  of  improvements 
"  in  extracting  sugar  or  syrup  from  cane  juice." 
Derosne  v.  Fairia,  2  C.,  M.  &  R.  476  ;  3  Tyr.  393 ; 
1  Gale,  109. 
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Previously  to  a  patent  being  granted,  gelatine 
was  obtained  by  submitting  large  pieces  of  hides 
to  the  action  of  caustic  alkali,  or  by  reducing 
them  to  pulp  in  a  paper  machine,  and  employing 
blood  to  purify  the  product.  The  invention 
claimed  consisted  in  cutting  the  hides  into 
shavings,  thin  slices  or  films,  whereby  the  use  of 
blood  in  the  process  of  purification  became 
unnecessary.  The  specification  did  not  state 
whether  they  were  to  be  cut  wet  or  dry,  or  to 
what  d^ree  of  thinness,  or  what  was  the  mini- 
mum of  heat  they  ought  to  be  subjected  to  in  the 
subsequent  processes.  It  was  proved  that  they 
might  be  cut  either  wet  or  dry,  and  that  the 
thinner  they  were  cut  the  better  if  the  fibrine 
texture  was  preserved,  and  that  the  most  satis- 
factory result  would  be  obtained  if  no  more  heat 
was  used  than  would  dissolve  the  gelatine  in  the 
shortest  period.  The  defendant  cut  the  hides 
wet,  and  about  twelve  to  the  inch  : — Held,  that 
the  invention  was  the  subject  of  a  patent,  and 
that  the  defendant  had  infringed  it.  Wallington 
V.  Dale,  7  Ex.  888  ;  23  L.  J.,  Ex.  49. 

A  patentee  of  a  sewing  machine  in  his  specifi- 
cation claimed  "  the  application  of  a  shuttle  in 
combination  with  a  needle,  as  shewn  in  sheet  1, 
for  forming  and  sewing  loops  of  thread  or  other 
substance  for  the  purpose  of  producing  stitches 
either  to  unite  or  ornament  fabrics  whatever  may 
be  the  means  employed  for  working  such  shuttle 
and  needle  when  employed  together  : " — Held, 
that  this  claim  was  not  confined  to  the  single 
application  of  a  shuttle  in  combination  with  a 
needle,  as  shewn  in  sheet  1,  but  extended 
generally  to  the  application  of  a  shuttle  with  a 
needle  for  the  attaining  the  object  therein 
stated.  Th<niuis  v.  Foxwelly  5  Jur..  N.  S.  37. 
Affirmed,  8  Jur.,  N.  S.  271--Ex.  Ch. 

A  specification  of  a  patent  for  "  improvements 
in  the  process  of  hosiery  and  other  goods  manu- 
factured from  lambs'  wool,"  stated  the  invention 
to  consist  in  submitting  the  hosiery,  and  other 
similar  goods,  "  to  the  finishing  process  of  a  press 
heated  by  steam,  &c.,  in  the  manner  hereinafter 
mentioned."  A  description  was  given,  by  letters, 
of  a  drawing,  which  represented  a  press,  which 
consisted  of  a  box  heated  by  steam,  up  to  which 
another  box,  similarly  heated,  was  to  be  pressed 
by  means  of  hydraulic  pressure,  or  by  screws  or 
other  well-known  means.  After  describing  the 
method  of  pressing  the  goods  between  these  hot 
boxes,  the  specification  concluded  by  confining 
the  inventor's  process  as  above  described : — Held, 
that  a  method  of  finishing  hosiery  goods,  by 
passing  them  through  heated  rollers,  was  not 
included  in  his  patent,  and,  therefore,  was  no 
infringement  of  it.  Barber  v.  Grace ,  1  Ex. 
339;  17L.  J.,  Ex.  122. 

If  a  patent  is  taken  out  for  blocks  for  paving 
with  stone  "  or  any  other  suitable  material,"  this 
will  include  wood  pavement,  although  no  wood 
pavement  was  in  actual  use  at  the  date  of  the 
patent,  and  although  the  inventor  might  not 
have  had  wood  pavement  in  his  contemplation. 
Macnamara  v.  HuUe,  Car.  &  M.  471. 

Where  a  patentee  of  certain  apparatus,  between 
the  time  of  taking  out  the  patent  and  enrolling 
the  specification,  made  certain  improvements  in 
his  apparatus,  and  in  the  specification  claimed 
the  machine  so  improved  as  a  new  invention  : — 
Held,  that  this  did  not  affect  the  validity  of  the 
patent,  as  the  public  ought  to  have  the  advan- 
tage of  all  improvements  down  to  the  time  of 
the  specification.    Ih, 


One  of  the  ingredients  in  a  composition  was  a 
white  substance  imported  from  Germany,  and 
which  could  be  purcnased  at  one  or  two  colour- 
shops  in  London  ;  the  only  description  or  de- 
nomination given  to  it  in  the  specification  was 
"  the  purest  and  finest  chemical  white  lead ;" 
but  there  was  no  article  known  by  that  denomi- 
nation in  the  trade,  or  in  the  shops  where  white 
lead  is  usually  sold  ;  and  the  finest  white  lead 
which  could  be  obtained  would  not  answer  the 
purpose : — Held,  that  the  specification  was  insuf- 
ficient.   Sturz  V.  De  la  Hue,  5  Buss.  322. 

An  invention  for  giving  paper,  by  the  applica- 
tion of  a  certain  composition,  such  a  suimce  as 
renders  the  lines  of  copper  and  other  plate  print- 
ing more  clear  and  distinct,  may  properly  be 
described  in  a  patent,  as  an  improvement  in 
copper  and  other  plate  printing.    lb. 

In  an  action  for  Invading  a  patent  right  to 
machinery  for  drying  calicoes,  where  the  speci- 
fication, after  setting  forth  the  mode  in  which 
the  cloth  was  to  be  extended  for  the  purpose  of 
drying,  proceeeded  to  state  that  it  might  be 
taken  up  again  by  the  same  machinery  ;  a  jury 
having  found  that  the  invention  was  new  and 
useful  on  the  whole,  but  that  the  machine  was 
not  useful  in  some  cases  for  taking  up  goods, 
the  court  refused  to  set  aside  the  verdict  for  the 
plaintiff  and  enter  a  nonsuit.  Haworth  v.  Hard' 
castle,  4  M.  &  Scott,  720 ;  1  Bing.  N.  C.  182. 

A  brush  differing  from  a  common  one  in  no 
other  respect  than  the  hairs  or  bristles  being  of 
unequal  lengths,  is  improperly  described  in  a 
patent  for  a  new  invention  as  a  tapering  brush. 
Hex  V.  Metcalfe,  2  Stark.  249. 

A  patent  was  for  a  machine  for  making  paper 
in  single  sheets,  without  seam  or  joining,  from 
one  to  twelve  feet  or  upwards  wide,  and  from 
one  to  forty-five  feet  and  upwards  in  length  : — 
Held,  that  this  imported  that  paper  varying  in 
width  between  those  extremes  could  be  made  by 
the  same  machine;  and  that  the  patentee,  at 
the  time  of  taking  out  the  patent,  not  having 
any  machine  capable  of  producing  paper  of 
different  widths,  the  patent  was  void.  Bloxam 
V.  Else^,  6  B.  &  C.  169  ;  9  D.  &  B.  215  ;  1  C.  &  P 
558  ;  B.  &  M.  187. 

b.  CombinatloxuB. 

Distinct  Claimi.] — ^A  patent  may  be  granted 
not  only  in  respect  of  a  whole  and  complete 
thing  described,  but  in  respect,  also,  of  a  subor- 
dinate integer  of  that  whole.  Clarke  v.  Adie 
(No.  1),  2  App.  Cas.  315  ;  46  L.  J.,  Ch.  "585  ;  36 
L.  T.  923. 

But  then  the  invention  must  be  so  described 
as  to  make  it  clear  in  respect  of  what  (the  whole, 
or  the  integer,)  the  patent  has  been  asked  for 
and  granted.    lb. 

In  a  drawing  of  a  machine  attached  to  a 
specification,  there  was  shewn  an  intervening 
space,  or  opening,  between  two  parts  of  the  ma- 
chine, the  object  of  the  patent ;  it  was  intended 
as  the  arching  of  a  cutter  plate,  but  this  was 
not  refen-ed  to  and  explained  in  the  specification. 
In  the  specification  there  was  the  statement  of 
an  evil  in  existing  machines,  and  upon  careful 
examination,  by  a  skilful  person,  he  might  sup- 
pose that  the  space  exhibited  in  the  drawing  was 
intended  to  obviate  this  evil,  but  there  was  no 
statement  to  that  effect,  nor  was  the  form  of 
the  opening  described,  and  described  as  a  neces- 
saiy  quality  of  improvement  in  the  machine. 
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This  form  was  afterwards  relied  on  as  one  of  the 
great  improyements  in  the  combination  of  the 
patented  apparatus : — Held,  that  as  it  had  not 
been  properly  explained,  described  and  claimed, 
the  specification  was  defective.    lb. 

When  a  person  has  invented  an  improvement 
in  the  form  of  a  particular  apparatus  or  machine, 
but  combines  that  individuid  improvement  with 
other  things  which  are  not  his  inventions,  his 
specification  must  claim  that  particular  indivi- 
dual thing,  and  not  leave  it  doubtful  whether 
the  claim  is  made  for  the  whole  combination,  of 
which  that  thing  really  only  forms  a  part.  lb. 
A  patentee  claimed,  first,  a  mode  of  applying 
rollers  and  runners  to  the  footstand  of  skates,  so 
that  they  might  be  cramped  or  turned  so  as  to 
cause  the  skate  to  run  in  a  curved  line  by  the 
canting  or  tilting  of  the  footstand  ;  and  secondly, 
the  mode  of  securing  the  runners  and  making 
them  reversible,  as  abSve  described : — Held,  that, 
assuming  that  there  was  nothing  novel  in  the 
mode  of  securing  the  runners  to  the  footstand, 
yet  that  the  want  of  novelty  in  the  second  claim 
did  not  invalidate  the  patent,  because  the  second 
claim  must  be  read  as  claiming  a  subsidiary  in- 
vention to  be  used  only  in  connexion  with  the 
principal  invention.  PUmptmi  v.  SyUler,  6  Ch. 
D.  412  ;  47  L.  J.,  Ch.  211  ;  37  L.  T.  56  ;  26 
W.  R.  285— C.  A. 

A  patent  is  a  patent  for  a  combination,  if  a 
combination  is  expressly  stated  in  the  specifica- 
tion to  be  a  part  of  the  invention,  although  the 
combination  is  not  expressly  claimed ;  for  a 
claim  is  not  an  essential  pai-t  of  the  specifica- 
tion, or  necessary  for  the  protection  of  the 
invention,  nor  is  it  necessary  to  disclaim  those 
matters  which  manifestly  form  no  part  of  the 
invention.  Lister  v.  Leather^  8  El.  &  Bl.  1004  ; 
27  L.  J.,  Q.  B.  295  ;  4  Jur.,  N.  S.  947— Ex.  Ch. 

One  having  obtained  a  patent  for  a  manu- 
facturing machine,  of  which  he  duly  enrolled  a 
specification,  afterwards  obtained  another  patent 
for  improvements  in  the  machine,  in  which  the 
grant  of  the  former  patent  was  recited;  and 
the  latter  patent  contained  the  usual  condition 
that  it  should  be  void,  if  the  patentee  did  not 
within  one  month  enrol  a  specification,  par- 
ticularly describing  and  ascertaining  the  nature 
of  the  invention,. and  in  what  manner  the  same 
was  to  be  performed : — Held,  that  a  specification 
containing  a  full  description  of  the  whole 
machine  so  improved,  but  not  distinguishing 
the  new  improved  parts  from  the  old  parts,  or 
referring  to  the  former  specification,  otherwise 
than  as  the  second  patent  recited  the  first,  was 
a  performance  of  that  condition.  Harmtr  v, 
Playne,  11  East,  101 ;  14  Ves.  133. 

"Wliere  a  person  obtains  a  patent  for  a  machine, 
consisting  of  an  entirely  new  combination  of 
parts,  though  all  the  parts  may  have  been  used 
separately  in  former  machines,  the  specification 
is  correct  in  setting  out  the  whole  as  the  inven- 
tion of  the  patentee  ;  but,  if  a  combination  of  a 
certain  number  of  those  parts  has  previously 
existed  up  to  a  certain  point  in  former  machines, 
the  patentee  merely  adding  other  combinations, 
the  specification  should  only  state  such  improve- 
ments, though  the  effect  produced  is  different 
throughout.  Bovill  v.  Moore ^  2  Marsh.  211. 
A  patent  was  obtained  for  a  new  and  improved 

Erocess  or  manufacture  of  silk,  and  silk  in  com- 
ination  with  certain  other  fibrous  substances. 
By  the  specification,  the  inventors  declared  the 
nature    of   the    invention   to  consist  of   eight 


several  and  distinct  parts  or  heads,  the  sixth 
being  "  the  application  of  an  improved  process 
to  the  throstle  machine,  on  the  principle  of  the 
long-ratch,  for  the  new  and  useful  purpose  of 
spinning  silk  waste  ; "  and  the  seventh,  "  certain 
improvements  effected  by  them  in  the  throstle 
machine,  by  which  the  utility  in  spinning  silk 
waste  was  greatly  augmented."  After  describing 
the  old  process  of  converting  silk  waste  into  yarn, 
the  specification  proceeded  to  describe  the  novel 
process  by  which  the  plaintiff  produced  their 
new  or  improved  manufacture ;  and,  referring  to 
drawings,  continued  :  **  the  annexed  drawings, 
for  the  most  part,  represent  the  well-known 
spinning  frame  called '  a  throstle,'  on  the  principle 
of  the  long-ratch.  as  implied  in  the  spinning  of 
flax ;  which  machine,  combined  with  the  im- 
provements we  have  applied  to  it,  we  apply  to 
the  new  and  useful  purpose  of  spinning  silk 
waste  of  long  fibres,  in  combination  with  fiax  or 
wool."  And  the  specification  concluded  thus : — 
"  We  desire  it  to  be  understood  that  we  disclaim 
those  parts  of  the  process,  or  mechanism,  which 
were  or  may  have  been  previous  to  the  gpranting 
of  our  patent,  well  known  or  in  use  for  the  same 
purposes  ;  but  we  restrict  our  claims  to  the  eight 
several  heads  of  invention  mentioned  in  the  early 
part  of  the  specification,  all  of  which  we  believe 
to  be  new,  and  of  great  public  utility :  " — Held, 
that  this  was  a  claim  either  of  a  new  invention, 
or  a  new  combination  of  parts  of  the  throstle 
machine  ;  and  the  jury  having  found  "  that  the 
invention  was  not  new  but  an  improved  process, 
not  a  new  combination,"  that  the  defendant  was 
entitled  to  the  verdict  upon  these  issues.  Gibiott 
V.  £randj  4  Scott,  N.  E.  844  ;  4  M.  &  G.  179. 

See  Wright  v.  Hitchcock^  ante^  col.  1041. 


o.  Drawiners. 

When  they  may  be  Called  in  Aid.]— The 
patentee  is  not  at  liberty  to  refer  to  the  drawings 
accompanying  the  patent,  when,  according  to  the 
natural  construction  of  the  claim,  it  is  void  for 
want  of  novelty.  Hinks  v.  Safety  Lighting 
Company,  4  Ch.  D.  607 ;  46  L.  J.,  Ch.  185  ;  36 
L.  T.  391. 

In  the  specification  of  an  improved  instrument, 
it  is  essential  to  point  out  precisely  what  is  new 
and  what  is  old  ;  and  it  is  not  sufficient  to  give 
a  general  description  of  the  construction  of  the 
instrument  without  making  such  distinction, 
although  a  plate  is  annexed  containing  a  de- 
tached and  a  separate  representation  of  the  parts 
in  which  the  improvement  consists.  Maefarlane 
V.  Price,  1  Stark.  199. 

An-  inventor  of  a  machine  is  not  tied  down  to 
make  such  a  specification  as  by  words  only 
would  enable  a  skilful  mechanic  to  make  the 
machine,  but  he  is  allowed  to  call  in  aid  the 
drawings  which  he  may  annex  to  the  specifica- 
tion ;  and  if,  by  a  comparison  of  the  words  and 
the  drawings,  the  one  will  explain  the  other 
sufficiently  to  enable  a  skilful  workman  to  per- 
form the  work,  such  a  specification  is  sufficient. 
Bloxam  v.  Elsee,  1  C.  &  P.  558;  R.  &  M.  187  ; 
9D.&R.  215;  6  B.  &  C.  169. 

When  a  specification  in  the  first  instance  de- 
scribes the  invention  in  too  general  terms,  but 
afterwards  in  describing  the  method  of  perform- 
ing the  invention,  refers  to  figures  in  drawings 
annexed  thereto,  and  the  clainr  made  is  for  the 
manufacture  of   the   invention  described  with 
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reference  to  those  figures,  the  specification  is 
sufficient.  Daw  v.  JEley,  I'd  L.  T.  399  ;  14  W.  R. 
126. 

6.  Filing  Specification. 

Time.] — A  patent,  dated  10th  May,  contained 
a  proviso  that  a  specification  should  be  enrolled 
within  one  calendar  month  next  and  immedi- 
ately after  the  date  thereof,  and  it  was  enrolled 
on  the  10th  of  June  following : — Held,  that  the 
month  did  not  begin  to  run  until  the  day  after 
the  date  of  the  patent,  and  that  the  enrolment 
was  in  time.     Watson  v.  Peart,  2  Camp.  294. 

Extension  of-— Delay  oansed  by  Opposi- 


tion.]— ^The  lord  chancellor  has  power  to  extend 
the  time  for  filing  the  final  specification  beyond 
one  month  after  the  expiration  of  the  term  of 
provisional  protection.  Somerset  and  Walker's 
Patent,  In  re,  13  Ch.  D.  397. 

Taking  off  File— Jniisdiotion.]— When  a  dis- 
claimer had  been  filed  without  the  consent  of  the 
patentee : — Held,  that  the  Master  of  the  Rolls 
had  jurisdiction  without  bill  filed  to  order  it  to 
be  taken  off  the  file.  Berdan's  Patent,  In  re, 
20  L.  R.,  Eq.  346  ;  44  L.  J.,  Ch.  544  ;  23  W.  R. 
823. 

Iiine  ai  to  Enrolment— Sifoot  of.] — ^A  patent 
was  granted  '*for  improvements  in  the  manu- 
facture of  gelatinous  substances,  and  in  the 
apparatus  to  be  used  therein,"  with  a  proviso  as 
to  the  enrolment  of  the  specification  within  six 
months.  Before  the  expiration  of  the  six  months 
the  grantee  assigned  all  his  interest  in  the  patent. 
He  then,  by  leave  of  the  solicitor-general,  dis- 
claimed that  part  of  the  title  contained  in  the 
words, "  and  in  the  apparatus  to  be  used  therein," 
a  copy  of  which  disclaimer  was  filed  by  the  clerk 
of  the  patents  of  England,  the  original  having 
been  duly  cei-tified.  In  an  action  by  the  assignee 
of  the  grantee  for  an  infringement,  the  decora- 
tion stated  the  patent  to  have  b^n  granted 
^^  for  certain  improvements  in  the  mani^acture 
of  gelatinous  substances,  and  the  apparatus  to  be 
used  therein,"  and  also  stated  the  specification, 
the  disclaimer,  ^d  the  assignment : —  Held, 
upon  an  issue  as  to  the  specification  of  the 
invention  being  enrolled,  that  no  objection 
could  be  taken  that  the  apparatus  specified  was 
not  new.  Wallin^ton  v.  Dale,  7  Kx,  888 ;  23 
L.  J.,  Ex.  49. 

7.  Amendment. 

In  what  Cases.]— The  Master  of  the  Bolls  has 
jurisdiction,  as  keeper  of  the  records,  to  direct 
the  amendment  of  a  clerical  error  in  a  specifica' 
tion  filed  in  the  Patent  Office,  such  jurisdiction 
being  saved  by  the  Judicature  Act,  1873,  s.  17, 
sub-s.  6.  Johnson's  Patent,  In  re,  5  Ch.  D.  503  ; 
46  L.  J.,  Ch.  655. 

When  any  such  amendment  has  been  directed, 
notice  of  the  order  should  be  given  to  the  com- 
missioners of  patents,  so  that  the  specification 
may  be  repiinted,    lb. 

An  application  for  amendment  of  a  patent 
granted  in  1866  by  rectifying  an  error  in  the 
spelling  of  the  name  of  the  patentee  was  refused 
on  the  ground  of  the  lapse  of  time.  Diamond, 
In  re,  3  L.  T.  800: 

A  clerical  error  in  the  enrolment  of  the  speci- 


fication will  be  amended.    Redmund,  In  re^  5 
Russ.  44. 

8.  DiSCLAIMEB. 

Eifeet  of.] — A  patentee  having  altered  his 
specification  by  disclaimer,  lodged  a  complaint 
against  certain  manufacturers  for  breach  of  an 
interdict  granted  anterior  to  the  disclaimer : — 
Held,  that  the  patentee  ought  to  have  instituted 
a  new  action ;  and  that,  although  the  instru- 
ment of  the  manufacturers  was  intended  to  exe- 
cute the  same  work,  it  was  no  infringement ; 
although  it  was  cognate,  it  had  not  the  charac- 
teristic feature  of  the  patentee's  invention.  Dud- 
geon V.  Thompson,  3  App.  Cas.  34. 

The  intention  as  it  stood  before  the  disclaimer 
may  have  been  new,  useful  and  legal,  but  it 
might  not  have  been  so  under  the  altered  speci- 
fication. After  the  disclaimer  the  question  of 
inforcing  the  old  interdict  could  not  be  enter- 
tained.   Ih, 

A  count  in  scire  facias  to  repeal  a  patent  for 
improvements  in  instruments  used  for  writing 
and  marking,  and  in  the  construction  of  ink- 
stands, contained  suggestions  of  want  of  novelty 
and  utility  in  a  certain  part  of  the  invention. 
The  objections  filed  with  the  declaration,  pointed 
out  the  sixth  claim  in  the  specification  as 
wanting  novelty,  and  being  useless.  After  issue 
joined,  the  defendant  filed  a  disclaimer,  of  the 
fifth,  sixth,  seventh  and  eighth  claims  mentioned 
in  the  specification.  These  claims  related  to 
pens  and  to  instruments  used  for  marking  with 
a  stamp.  Those  which  remained  untouched  by 
the  disclaimer  were  for  improvements  in  pen- 
holders and  pencil-cases,  and  in  the  construction 
of  inkstands  : — Held,  that  the  title  of  the  letters 
patent  was  satisfied  by  the  specification  as 
amended  by  the  disclaimer.  Beg,  v.  Mill,  10 
C.  B.  379  ;  1  L.,  M.  &  P.  696  ;  20  L.  J.,  C.  P.  16 ; 
15  Jur.  59. 

If  a  specification  of  a  patent  comprises  what 
is  in  truth  an  impracticable  generality,  it  is 
not  competent  for  the  inventor  to  rectify  the 
defect  by  means  of  a  disclaimer  purporting  to 
alter  the  specification  into  a  grant  of  a  patent 
for  a  specific  process,  though  it  is  comprised 
within  the  general  terms  of  the  specification, 
but  could  not  be  discovered  to  be  there  with- 
out going  through  the  same  course  of  experi- 
ment which  led  to  the  discovery  of  the  specific 
process  in  the  disclaimer.  Balston  v.  Smith,  1 1 
C.  B.,  N.  S.  471  ;  31  L.  J.,  C.  P.  102 ;  8  Jur.,  N. 
S.  100.  Affirmed,  11  H.  L.,  Cas.  223  ;  20  C.  B., 
N.  S.  28  ;  35  L.  J.,  C.  P.  49  ;  13  L.  T.  1. 

Where  a  patent  is  originally  void,  but  amended 
by  filing  a  disclaimer  of  part  of  the  invention, 
the  5  &  6  Will.  4,  c.  83,  has  not  a  retrospective 
operation,  so  as  to  make  a  party  liable  for  an 
infringement  of  the  patent,  prior  to  the  time  of 
entering  such  disclaimer.  Perry  v.  Skinner,  2 
M.  &  W.  471  ;  M.  &  H.  122  ;  1  Jur.  433. 

A  declaration  for  the  infringement  of  a  patent 
stated  a  grant  to  the  plaintiff  in  1836  of  letters 
patent  for  improvements  in  pumps,  and  that  a 
specification  of  the  same  was  duly  enrolled  within 
six  months.  It  then  alleged  the  entering  by  the 
plaintiff  in  1844  of  a  disclaimer  of  part  of  this 
title  and  specification,  and  an  infringement  after- 
wards by  the  d^endant  of  the  patent  as  altered 
by  the  disclaimer.  Plea,  that,  in  1840,  after  the 
grant  to  the  plaintiff,  and  before  entry  of  the 
disclaimer,  a  patent  was  granted  to  B.,  under 
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whom  the  defendant  was  licensee,  which  was 
alleged  to  cover  the  infringement  complained 
of : — Held,  that  the  plea  was  bad,  upon  the 
ground  that  it  appeared  from  the  record  that  the 
grant  to  B.  was  void,  as  being  in  respect  of  an 
invention  already  made  known  to  the  public  by 
the  enrolment  of  the  plaintiflTs  specification. 
StoeJter  v.  Waller,  1  C.  B.  148  ;  9  Jur.  136. 

The  object  of  5  &  6  Will.  4,  c.  83,  is,  that  where 
a  specification  containing  a  sufficient  and  good 
description  of  a  useful  invention,  is  imperilled  by 
reason  of  the  description  having  something  an- 
nexed to  it  which  is  capable  of  being  severed, 
leaving  the  original  description  good  and  suffi- 
cient, without  the  necessity  of  addition  (except 
of  Buch  slight  additions  only  as  may  be  required 
to  render  intelligible  that  which  remains),  the 
vicious  excess  may  be  lopped  off  by  a  disclaimer. 
Ibtley  V.  JShston,  2  C.  B.,  N.  S.  706 ;  26  L.  J., 
C.  P.  269. 

R.,  in  his  specification,  described  his  patent 
for  improvements  in  embossing  and  finishing 
woven  fabrics,  as  enabling  him  upon  a  roller, 
either  spirally  or  longitudinally,  or  in  a  circular 
form,  to  groove,  or  flute,  or  engrave,  or  mill,  or 
otherwise  indent  any  design.  The  fact  was,  that 
if  the  design  was  engraved  longitudinally  it 
would  destroy  the  material.  R.,  therefore,  in  a 
disclaimer,  altered  "upon"  into  "around  the 
roller  :  " — Held,  first,  that  the  disclaimer  was  bad, 
as  it  sought  in  effect  to  extend  the  specification 
or  to  convert  a  bad  specification  into  a  good  one 
by  adding  words.    lb. 

Heldj  secondly,  that  the  construction  of  the 
specification,  as  amended  by  the  disclaimer,  ex- 
cluded spiral  engraving,  and  confined  it  to  cir- 
cular engraving  or  grooves.    lb. 

On  Afliigiiment.] — ^A  grantee  of  letters  patent, 
who,  having  parted  with  his  interest,  afterwards 
becomes  assignee  of  a  share  in  them,  may  enter  a 
disclaimer  of  part  of  the  invention,  and  may 
main^in  an  action  for  an  infringement  of  the 
patent  so  altered.  SpiUbury  v.  Clough,  2  G-. 
&  D.  17  ;  2  Q.  B.  466  ;  6  Jur.  679. 

A  disclaimer  will  be  valid,  notwithstanding 
the  grantee,  at  the  time  he  entered  it,  had  as- 
signed all  his  interest  in  the  patent.  Walling' 
ton  V.  Dale,  7  Ex.  888 ;  23  L.  J.,  Ex.  49. 

Copy  of.] — The  filing  of  the  copy  of  a  dis- 
claimer is  a  compliance  with  the  provisions  of  the 
5  &  6  Will.  4,  c.  83,  s.  1.    lb, 

Constmetion.]  — The  plain  language  of  the 
operative  part  of  a  disclaimer  is  not  to  be  con- 
trolled or  modified  by  any  introductory  sen- 
tences with  which  the  patentee  may  think  fit  to 
preface  such  disclaimer.  Ocinningtan  v.  Nuttall^ 
5  L.  R.,  H.  L.  205  ;  40  L.  J.,  Ch.  739. 

Explanation  by.]— The  effect  of  a  disclaimer  is 
merely  to  strike  out  from  the  specification  those 
parts  of  the  machinery  which  are  disclaimed ;  it 
cannot  be  read  as  explanatory  of  that  which  re- 
mains.    Ihtley  V.  Easton,  gupra. 

Any  part  of  the  provisional  specification  of  a 
patent  may  be  omitted  in  the  complete  specifica- 
tion, if  there  is  no  fraud,  and  the  effect  of  the 
remainder  is  not  altered  by  the  omission.  All 
the  claiming  clauses  may  be  struck  out  of  the 
specification  of  a  patent  by  a  disclaimer,  if  there 
remain  in  the  body  of  the  specification  words 
sofficiently  distinguishing  what  the  invention  is 


which  the  patentee  claims.  Thomas  v.  Weleh,  1 
L.  R.,  C.  P.  192 ;  35  L.  J.,  C.  P.  200 ;  12  Jur., 
N.  S.  316. 

An  alteration,  verbal  merely  and  not  substan- 
tive, by  means  of  a  disclaimer,  will  not  make  a 
patent  void.    lb, 

A  patentee  claimed  by  his  specification  "  the 
application  of  the  principle  of  centrifugal  force 
to  the  flyers  employed  in  "  certain  machinery 
for  roving  cotton  and  other  fibrous  substances, 
but  declared  that  his  improvements  "apply 
solely  to  such  part  of  the  machinery  called  the 
flyers  which  is  employed  in  connexion  with  the 
spindle  for  the  purpose  of  winding  cotton."  He 
attached  drawings  to  his  specification,  and  went 
on  to  say  that  these  drawings  and  the  specifica- 
tion represented  "  one  particular  and  practicable 
mode  of  applying  "  his  invention,  but  "  I  do  not 
intend  to  confine  myself  to  this  particular 
method,  but  I  claim  as  my  invention  the  appli- 
cation of  the  law  or  principle  of  centrifugal 
force  to  the  particular  or  special  purpose  above 
set  forth,  that  is,  to  flyers  used  in  machinery  for 
preparing  cotton."  He  afterwards  disclaimed 
"  all  application  of  the  law  or  principle  of  cen- 
trifugal force  as  being  part  of  my  invention,  or 
as  being  comprised  in  my  claim  of  invention 
contained  in  the  specification,  except  only  the 
application  of  centrifugal  force,  by  means  of  a 
weight  acting  upon  a  presser  so  as  to  cause  it  to 
press  against  a  bobbin  as  described  in  the  specifi- 
cation :" — Held,  that  this  disclaimer  did  not 
extend  the  claim,  but  confined  it  to  a  par- 
ticular mode  of  applying  the  principle  of  cen- 
trifugal force,  and  did  not  claim  the  discovery  of 
that  principle,  or  the  application  of  .it  except  in 
a  particular  way,  and  that  therefore  the  patent 
was  good.  Seed  v.  Higgins,  27  L.  J.,  Q.  B.  145  ; 
4  Jur.,  N.  S.  258.  Affirmed,  8  H.  L.  Cas.  550  ;  30 
L.  J.,  Q.  B.  314  ;  6  Jur.,  N.  S.  1264. 

Leaye  to  Enter — Coits.] — On  an  application 
to  the  law  officer  of  the  crown  under  6  &  6  Will. 
4,  c.  83,  s.  1,  for  leave  to  enter  a  disclaimer  of 
any  part  of  the  title  or  specification  of  a  patent, 
against  which  a  caveat  has  been  entered,  the 
law  officer  has  no  jurisdiction  to  order  the  appli- 
cant to  pay  costs.  Kynoch  v.  National  Armt 
Company,  37  L.  T.  31  ;  26  W.  R.  22—0.  A. 

V.    INFRINGEMENT. 
1.  What  is. 

Of  one  of  seyeral  Parts.] — Where  a  patent  is 
for  an  invention  consisting  of  several  parts,  the 
imitation  of  any  part  of  the  invention  is  an 
Infringement  of  the  patent.  Smith  v.  London 
and  North-Westem  Railway  Company,  2  El.  & 
Bl.  69  ;  17  Jur.  1071. 

A  declaration  stated,  that  certain  persons, 
through  whom  the  plaintiffs  claimed,  were  "  the 
inventors  of  certain  improvements  in  giving 
signals  and  sounding  alarums  in  distant  places 
by  means  of  electric  currents  transmitted  through 
metallic  circuits  ; "  and  that  the  defendants  had 
"  wrongfully  used  and  put  in  practice  the  said 
invention."  In  the  title  of  the  patent  and  in  the 
specification  the  electric  currents  were  through- 
out described  as  being  transmitted  through 
metallic  circuits,  but  no  claim  was  made  to 
metallic  circuits  as  a  substantive  invention  : — 
Held,  first,  that  the  finding  of  the  jury  of  an 
infringement  in  respect  of  one  of  the  improve- 
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mcnts  was  a  sufficient  finding  of  the  infringe- 
ment alleged  in  the  declaration.  Electric  Tele- 
graph  Company  v.  Brett,  10  C.  B.  838  ;  20  L.  J., 
C.  P.  123  ;  15  Jur.  579. 

Held,  secondly,  that  inasmuch  as  the  paten- 
tees, by  the  specification,  made  no  claim  to 
metallic  circuits,  but  only  an  improved  method 
of  using  the  electric  currents,  the  specification 
must  bi  considered  as  comprising  all  circuits 
which  are  metallic,  as  far  as  it  is  material  to 
the  improvements  claimed  ;  and  that,  therefore, 
any  infringement  of  such  improvements,  although 
the  electric  current  should  not  be  wholly  trans- 
mitted through  a  metallic  circuit,  was  an  in- 
fringement of  the  patent.    Ih, 

Held,  thirdly,  that  whatever  might  have  been 
the  case  if  the  method  of  transmitting  the  elec- 
tric current  adopted  by  the  defendants  had  been 
publicly  known  at  the  time  of  granting  the 
patent,  yet  that  the  title  gave  sufficient  notice 
to  any  person  secretly  acquainted  with  that 
discovery.     Ih, 

Similar  Beinlt— Queition  for  the  Jury.] — 
Where,  in  an  action  for  infringing  a  patent  fpr 
blocks  for  pavement,  the  plaintiff  claimed  as  his 
invention  that  his  block  was  bevelled  both  in- 
wards and  outwards  on  the  same  side  of  the 
block,  and  it  was  alleged  that  the  defendant's 
blocks  were  an  imitation  of  the  plaintiffs,  as 
two  of  the  defendant's  blocks  were  equivalent  to 
one  of  the  plaintiff's  : — Held,  that  it  was  for  the 
jury  to  say  whether  the  defendant's  blocks  were, 
in  effect,  the  same  as  the  plaintiff's,  although 
no  single  block  of  the  defendant's  was  bevelled 
both  inwards  and  outwards  on  the  same  side. 
Macnamara  v.  Hulse,  Car.  &  M.  471. 

Duty  of  Court  and  Jnry.l — The  question  of 
infringement  or  not  is  for  the  jury  and  not  for 
the  judge,  although  there  is  no  question  with 
respect  to  whether  the  defendant  has  or  has  not 
used  the  particular  machine  or  process  which  is 
alleged  to  be  an  infringement.  De  la  JRue  v. 
Dickinson,  7  El.  &  Bl.  738  ;  3  Jur.,  N.  S.  841. 

When  a  patent  is  taken  out  for  an  invention 
consisting  of  the  combination  in  one  thing  of 
several  subordinate  parts,  the  question  whether 
or  not  a  person  taking  and  using  a  certain 
number  of  such  parts  and  omitting  others  has 
taken  the  substance  of  the  invention  and  thereby 
infringed  the  patent  is  a  question  not  of  law  but 
of  fact,  to  be  decided  by  the  jury  or  court  with 
reference  to  the  circumstances  of  the  particular 
case.     Clark  v.  Adie,  infra. 

When  a  question  of  novelty,  or  infringement, 
depends  merely  upon  the  construction  of  the 
specification,  it  is  one  entirely  for  the  judge ; 
but  where  it  also  depends  on  other  circum- 
stances, such  as  the  degree  of  difference  or  of 
similitude  between  two  machines,  it  is  a  mixed 
question  of  law  and  fact ;  what  the  jurymen 
find  to  have  been  done  is  a  matter  of  fact,  but 
the  judge  must  apply  that  fact  according  to  the 
rules  of  law,  and  is  entitled  and  bound  to  say 
whether  what  has  been  done  amounts  to  an  in- 
fringement. Seed  V.  Higgins,  8  H.  L.  Cas.  550  ; 
30  L.  J.,  Q.  B.  314  ;  6  Jur.,  N.  S.  1264. 

See  eases  ante,  col.  1027. 

Ignorance  no  Exense.]  —  Ignorance  of  the 
existence  of  a  former  invention  is  no  answer  to  a 
charge  of  infringement,  where  the  second  inven- 
tion is  capable  of  being  accurately  represented 


as  an  imitation  of  the  formei*.  Curtis  v.  Piatt, 
11  L.  T.  245  ;  S.  P.,  Stead  v.  Anderson,  4  C.  B. 
806  ;  10  L.  J.,  C.  P.  250  ;  11  Jur.  877. 

What  is  U8er.]--The  merely  "exhibiting  to 
sale"  imitations  of  an  invention  is  not  any 
infringement  of  the  patent.  Minter  v.  WUli^ims, 
5  N.  &  M.  647  ;  4  A.  &  E.  251  ;  1  H.  &  W.  585. 

But  the  manufacture  of  a  patent  article  for  the 
purpose  of  sale  and  offering  it  for  sale,  although 
no  sale  is  actually  effected,  is  a  user  of  the 
invention.  Oxley  v.  Holden,  8  C.  B.,  N.  S.  666  ; 
30  L.  J.,  C.  P.  68  ;  2  L.  T.  464 ;  8  W.  R.  626. 

It  is  sufficient  to  constitute  user  of  a  patented 
article,  that  the  same  sort  of  benefit,  however 
temporary  and  indirect,  has  been  in  fact  derived 
from  it  in  its  ordinary  use.  It  is  immaterial 
whether  the  use  of  the  article  is  active  or  passive. 
Betts  V.  NeUson,  3  De  G.,  J.  &  S.  82  ;  34  L.  J., 
Oh.  537  ;  11  Jur.,  N.  S.  679  ;  12  L.  T.  719  ;  13 
W.  R.  1028  ;  S  Cm  H.  L.,  5  L.  R.,  H.  L.  1 ;  40 
L.  J.,  Ch.  317;  19  W.  R.  1121. 


ITot  for  Purposes  of  Profit.] — The  precipi- 


tation of  animal  and  vegetable  matter  from 
sewage  water,  by  means  of  hydrate  of  lime,  for 
agricultural  purposes,  is  a  good  subject-matter 
for  a  patent ;  and  if  another  person  uses  the  same 
process  and  obtains  a  product,  not  for  the  pur- 
poses of  commercial  profit,  but  for  the  purpose 
solely  of  deodorizing  and  purifying  the  sewage 
water,  he  is  not  guilty  of  an  infringement  of  the 
patent.  Higgs  v.  Goodwin,  El.,  Bl.  &  El.  629  ;  27 
L.  J.,  Q.  B.  145  ;  4  Jur.,  N.  S.  258.  Affirmed,  27 
L.  J.,  Q.  B.  411— Ex.  Ch. 


Of  a  Part] — An  infringement  of  any  part 


of  a  patent  process  is  actionable,  if  that  part  is 
of  itself  new  and  useful,  so  that  it  might  be 
the  subject-matter  of  a  patent,  and  is  uSed  by 
the  infringer  to  effect  the  object  proposed,  either 
wholly  or  partially,  by  the  patentee.  Bottle 
Envelope  Company  v.  Seym^mr,  5  O.  B.,»N.  S. 
164  ;  28  L.  J.,  C.  P.  22  ;  5  Jur.,  N.  S.  174. 


Of  a  Combination.] — A  patent  for  an 


entire  combination  is  not  infringed  by  a  different 
combination,  for  the  same  object,  of  the  same 
elements,  though  important,  or  of  equivalents  for 
them,  if  not  a  mere  colourable  evasion  or  imita- 
tion.    Curtiff  V.  Piatt,  35  L.  J.,  Ch.  852— H.  L. 

If  a  patent  is  taken  out  for  an  invention  by 
means  of  a  combination,  the  use  of  a  subordinate 
part  of  the  combination  is  no  infringement  of 
the  patent,  unless  such  part  is  new  and  material. 
WJiite  V.  I'^m,  15  L.  T.  505  ;  15  W.  R.  348. 

A  patent  for  a  combination  of  several  improve- 
ments is  not  infringed  by  using  a  combination  of 
snme  only  of  those  improvements.  Clark  v.  Adie 
(No.  1),  2  App.  Cas.  315  ;  46  L.  J.,  Ch.  586 ;  36 
L.  T.  923— H.  L. 

The  plaintiff,  who  was  assignee  of  a  patent  for 
a  machine  for  clipping  horses,  made  a  new 
machine  for  the  same  purpose,  for  which  he  did 
not  take  out  a  patent.  The  plaintiff's  machine 
wias  very  unlike  the  patented  machine,  the 
general  combination  of  the  parts  of  the  latter 
machine  not  being  copied,  but  a  subordinate 
combination  of  some  of  the  parts  (not  expressly 
or  impliedly  claimed  as  a  distinct  invention  in 
the  specification  of  the  patentee)  being  embodied 
in  the  plaintiff's  machine.  The  defendant  made 
and  sold  clipping  machines  in  exact  imitation  of 
the  plaintiff's  machine  : — Held,  that  the  patent 
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did  not  protect  the  subordinate  combination  ; 
that  the  defendant  had  not  infringed  the  patent, 
and  that  the  plaintiff  was  not  entitle  to  an 
injunction  against  the  defendant.    lb. 

When  a  combination  of  instruments  is  the 
invention  patented,  an  infringement  of  the  patent 
must  be  an  infringement  of  the  combination. 
Dudgeon  v.  Thompson,  3  App.  Cas.  34 — H.  L. 

Similar — ^Xeohanioal  Arran^ment] — A  pa- 
tent for  a  mechanical  arrangement  whereby  a 
particular  operation  may  be  performed  for  a 
particular  purpose,  the  mechanical  contrivances 
80  arranged  not  being  new  in  themselves,  but 
thus  first  combined  for  that  particular  purpose, 
is  not  infringed  by  the  adoption  of  the  same 
arrangement  or  combination  of  mechanical  con- 
trivances for  a  similar  purpose,  if  the  mode  of 
operation  is  sufficiently  distinct  and  different  in 
principle  from  that  which  was  described  or 
claimed  in  the  patent,  and  the  object  achieved  is 
also  sufficiently  distinct  or  novel,  and  does  not 
form  an  essential  part  of  the  patent.  Saxby  v. 
Clujufs,  43  L.  J.,  Ex.  228— H.  L. 

The  principle  of  an  invention  for  simulta- 
neously moving  railway  points  and  making  it 
possible  to  move  the  signal  lever,  is  not  equi- 
valent to  the  principle  of  simultaneously  moving 
the  signals  and  the  points.    lb. 

And  see  cases  ante,  col.  1041. 

DiiFerent  Proeess  with  same  Elements.! — 


The  plaintiff  obtained  letters  patent  for  im- 
provements in  the  manufacture  of  iron  and  steel, 
in  his  specification  he  declared  his  invention  to 
be  the  use  of  carburet  of  manganese  in  any  pro- 
cess whereby  iron  is  converted  into  cast  steel, 
and  he  described  the  process  which  he  claimed 
thus  : — "  I  do  it  by  introducing  into  a  crucible 
bars  of  steel  broken  into  fragments,  mixtures  of 
oast  and  malleable  iron,  or  malleable  iron  and 
carbonaceous  matter  along  with  from  one  to 
three  per  cent,  of  their  weight  of  carburet  of 
manganese."  He  then  stated  that  he  did  not 
claim  the  nse  of  the  mixture  of  cast  and  malleable 
iron  and  carbonaceous  matter  as  any  part  of  his 
invention,  but  only  the  nse  of  carburet  of  man- 
ganese, in  any  process  for  converting  iron  into 
cast  steel.  The  defendant  produced  the  same 
result — ^a  superior  and  more  valoabi^idescription 
and  quality  of  cast  steel — as  certainly  and  more 
cheaply,  by  substituting  for  the  carburet  of  man- 
ganese, its  elements,  viz.,  oxide  of  manganese 
and  coal  tar,  which,  being  put  into  the  crucible 
with  the  iron,  according  to  the  evidence  of 
chemists,  would  form  carburet  of  manganese 
before  the  iron  was  in  a  state  of  fusion,  and  con- 
sequently before  any  combination  therewith 
could  take  place.  The  judge  told  the  jury  that 
there  was  no  evidence  of  infringement : — Held, 
a  right  direction.  Uhioin  v.  Heath,  5  H.  L.  Cas. 
505  ;  25  L.  J.,  C.  P.  8  ;  16  C.  B.  713. 

When  a  patent  has  been  obtained  for  the  use 
of  a  known  substance,  described  by  its  specific 
name,  and  it  is  afterwards  discovered  that  the 
use  of  two  other  and  equally  known  substances 
will  produce  the  same  effect,  though  the  evidence 
of  scientific  men  may  go  to  shew  that  the  two 
substances  became,  in  the  act  of  so  using  them, 
the  one  substance  described  in  the  patent,  their 
use  will  not  constitute  an  infringement  of  the 
patent.    lb. 

A  patent  for  the  use  of  a  substance  in  a  process 


is  infringed  by  the  use  of  a  chemical  equivalent, 
known  to  be  so  at  the  time  of  the  use,  if  used  for 
the  purpose  of  taking  the  benefit  of  the  patent, 
and  of  making  a  colourable  variation  therefrom. 
lb. 

Where  a  patent  is  obtained  for  the  use  of 
particular  cnemical  materials. for  arriving  at  a 
particular  chemical  result,  it  is  no  infringement 
to  arrive  at  the  same  result  by  the  use  of  other 
chemical  materials  which  were  not  known  to  be 
equivalents  for  the  materials  mentioned  in  the 
specification  at  the  time  when  the  patent  was 
ootained.  Badische  Anilin  und  Soda  Fabrik  v. 
Levinstein,  24  Ch.  D.  156  ;  62  L.  J.,  Ch.  704  ;  48 
L.  T.  822 ;  31  W.  R.  913. 

Where  a  patent  is  obtained  for  a  new  process 
for  arriving  at  a  known  result,  it  is  no  infringe- 
ment to  arrive  at  the  same  result  by  a  different 
process.    lb. 

Where  a  patent  is  obtained  for  a  new  result, 
and  one  process  of  arriving  at  that  result  is 
described  in  the  specification,  it  is  an  infringe- 
ment to  produce  the  same  result  by  any  process. 
lb. 

Use  of  Eqniyalent  BiiooYery  after  Date  of 
Patent.] — In  a  patent  for  "improvements  in 
instruments  for  controlling  by  sound  the  trans- 
mission of  electric  currents,  and  the  reproduction 
of  corres|X)nding  sounds  at  a  distance,"  the 
patentee  claimed  (1)  "  In  an  instrument  for 
transmitting  electric  impulses  by  sound  a 
diaphragm  or  tympan  of  mica,  substantially  as 
set  forth  ;  (2)  In  an  instrument  for  transmitting 
electric  impulses  by  sound,  the  combination  with 
a  diaphragm  or  tympan  of  electric  tension  regu- 
lators substantially  as  hereinbefore  described  for 
varying  the  resistance  in  a  closed  circuit  sub- 
stantially as  set  forth."  The  plaintiffs,  the 
owners  of  the  patent,  in  the  instruments  which 
they  manufactured  and  sold,  used  a  diaphragm 
or  tympan  of  mica  to  receive  the  air  vibrations 
produced  by  the  voice ;  below  this  diaphragm 
and  in  its  centre,  but  of  smaller  size  than  it,  whs 
a  cork,  below  the  cork  was  a  piece  of  platinafoil 
of  the  same  size  as  the  cork,  and  in  a  cavity  or 
box  below  the  platlna  was  placed  the  substance 
which  was  used  as  a  tension  regulator.  The 
platina  foil  formed  one  electrode  and  the  bottom 
of  the  box  the  other,  the  current  of  electricity 
passing  from  one  to  the  other  through  the  ten- 
sion regulator.  The  plaintiffs  used  for  this  purpose 
lampblack  artificially  compressed  into  a  outton. 
The  defendants  made  and  sold  similar  instru- 
ments, but  they  dispensed  with  the  mica  diaphragm 
and  the  cork,  the  air  vibrations  being  in  their 
instrument  received  directly  on  the  platina  foil, 
below  which  was  placed  the  substance  used  as  a 
tension  regulator.  The  defendants  employed 
loose  particles  of  coke  for  this  purpose,  ^t  the 
date  of  the  plaintiffs*  patent  it  was  not  known 
that  the  instrument  would  work  without  the 
independent  mica  diaphragm  ;  this  was  a  sub- 
sequent discovery.  The  defendants  adduced 
evidence  to  shew  that  their  instrument  would 
work  equally  well  if  the  platina  foil  above  the 
tension  regulator  were  removed,  and  the  air 
vibrations  were  received  directly  on  the  particles 
of  coke  : — Held,  that  in  the  defendants'  instru- 
ment the  platina  foil  acted  as  a  diaphragm  or 
tympan,  and  that  the  defendants  had  infringed 
the  plaintiffs'  patent.  United  Telephone  Company 
V.  Harrison.  21  Ch.  D.  720  ;  60  L.  J.,  Ch.  706  ;  46 
L.  T.  620  ;  30  W.  R.  724. 
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Similar  Xethodi  of  Viing  Known  Pxinoiple.] — 
In  1844,  G.  obtained  a  patent  for  impTovements 
in  grinding  wheat  and  other  grain.  He  described 
as  his  invention  "  the  forcing  and  distributing  of 
atmospheric  air  from  the  eye  or  centre  of  mill- 
stones, for  the  purpose  of  cooling  the  grain  during 
the  process  of  grinding."  This  was  effected  by 
an  air-box  placed  below  the  millstones,  into  which 
the  air  was  forced  by  the  rapid  rotation  of  a  fan 
or  a  blower,  which  caused  a  current  of  air  perpen- 
dicular to  the  axis  of  the  fan,  and  the  air  was 
conducted  by  a  pipe  through  the  eye  of  the  lower 
stone  to  the  centre  of  the  two  stones,  and  there 
distributed  between  them  by  an  apparatus  pro- 
Tided  with  fans  or  arms.  In  1846,  B.  obtained  a 
patent  "for  improvements  in  manufacturing 
wheat  and  other  grain  into  meal  and  flour."  His 
invention  consisted  of  the  application  of  ven^ 
tilating  vanes  or  screws  at  the  centre  of  the  stones 
for  supplying  the  wr  between  the  grinding  sur- 
faces ;  a  portable  ventilating  machine,  blowing 
by  a  screw  vane,  which  caused  a  current  of  air 
parallel  to  the  axis  of  the  vane,  was  attached 
externally  to  the  eye  of  the  upper  millstone  ;  the 
screw  vane  being  set  in  rapid  motion,  the  air  was 
compelled  to  pass  through  the  eye  into  the  centre 
of  the  two  stones,  and  so  find  its  way  out  between 
them.  In  1 851 ,  C.  obtained  a  patent  for  improve- 
ments in  grinding  wheat,  and  his  plan  was  to 
remove  from  the  centre  of  both  stones  a  large 
circular  portion  of  each,  and  in  this  space,  oppo- 
site to  the  separation  of  the  two  stones,  to  place 
a  fan  or  blower,  by  the  rapid  rotation  of  which 
a  centrifugal  motion  was  given  to  the  air,  and  it 
was  driven  between  the  stones : — Held,  that  C.'s 
invention  was  no  infringement  of  B.'s,  but  that 
each  was  a  new  method  of  accomplishing  a  well- 
known  object,  viz.,  the  cooling  grinding  substances 
by  the  common  principle  of  obtaining  a  current 
of  air  by  a  rotating  vane.  Bovill  v.  Pimmy  11 
Ex.  718.  See  Bovill  v,  Keyworth,  7  El.  &  Bl.  726  ; 
3  Jur.,  N.  S.  817. 

The  particular  manner  of  using  a  patented 
invention  was  described  to  be  by  the  use  of  "  a 
weight."  The  defendant  employed  a  machine 
similar  in  many  respects,  but  though  using 
weight,  or  pressure  occasioned  by  weight,  as 
a  force,  not  using  "  a  weight :" — Held,  that 
this  did  not  amount  to  an  Infringement  of  the 

fatent.  Seed  v.  Higgins^  8  H.  L.  Cas.  550 ;  30 
*.  J.,  Q.  B.  314  ;  6  jur.,  N.  S.  1264. 
The  plaintiff  took  out  a  patent  for  "  improve- 
ment in  the  manufacture  of  candles,  and  in  appa- 
ratus for  applying  light."  In  his  specification  he 
claimed,  first,  the  mode  of  manufacturing  candles 
by  the  application  of  plaited  wicks  peculiarly 
formed ;  secondly,  the  mode  of  manufacturing 
candles  by  the  application  of  two  or  more  plaited 
wicks  so  disposed  that  the  ends  always  turned 
outwards ;  and  thirdly  the  mode  of  applying 
lenses  to  lamps,  in  order  to  concentrate  or  con- 
duct a  portion  or  portions  of  the  rays  of  light  to 
a  distance ;  the  plaintiff  afterwaids  entered  a 
disclaimer  as  to  the  first  and  third  parts  of  his 
invention,  and  he  sued  the  defendant  for  an  in- 
fringement of  the  second  part.  At  the  trial  the 
Slaintiff  produced  a  candle  purchased  of  the 
efendant,  the  wicks  of  which  were  so  plaited 
that  the  ends  always  turned  outwards : — Held, 
that  the  patent  was  not  for  the  candle  itself, 
but  for  the  mode  of  manufacturing  it,  and 
that  the  mere  production  of  a  candle  made  by 
the  defendant  was  no  evidence  of  an  infringe- 
ment of  the  plaintiff's  patent.    Palmer  v.  Wag^  I 


staff,  9  Ex.  494  ;  2  C.  L.  R.  1052  ;  23  L.  J.,  Ex. 
217. 

The  sale  of  an  article  of  the  same  fabric,  and 
made  in  the  same  manner  as  the  article  which  is 
the  subject  of  the  patent,  is  evidence  of  a  using 
of  the  invention  within  the  prohibitory  clause  of 
the  letters  patent.  €Hhson  v.  Brand,  4  M.  &  G. 
179  ;  4  Scott,  N.  R.  844. 

Deiign.] — ^When  a  pattern  of  an  article  has 
been  registered  under  21  k  22  Vict.  c.  70,  c.  5, 
the  design  will  be  infringed  by  an  article  to 
all  appearance  the  same,  though  not  actually 
identical.  M^Orea  v.  Hbldsworth,  6  L.  R.,  Ch. 
418. 

Imitating  Label.] — In  1862  a  patent  for  im- 
provements in  filters  was  taken  out  by  B.  C.  in 
the  name  of  himself  and  of  his  son  G.  C,  aged 
seventeen.  After  his  death  in  the  same  year,  the 
business  was  carried  on  by  the  son,  who  made 
and  sold  filters  under  the  title,  and  marked  with 
a  label  as  "  S.  C.'s  Improved  Patent  Gold  Medal 
Self -cleaning  Rapid  Water  Filters."  The  patent 
of  1862  was  allowed  to  lapse  in  1865.  In  1867 
the  son,  who  had  then  attained  twenty-one,, 
altered  his  label  to  "G.  C.'s  Improved  Patent 
Gold  Medal  Self-cleaning  Rapid  Water  Filters ; " 
above  which  was  a  medallion  containing  the 
royal  arms,  surmounted  by  the  words  "  By  Her 
Majesty's  Royal  Letters  Patent."  W.  &  Co.,  who 
had  been  in  his  employ,  set  up  in  business  in  the 
same  town  in  1876  as  makers  and  sellers  of  filters, 
which  were  similar  in  appearance  to  those  of 
G.  C,  and  inscribed  with  "  S.  C.*s  Patent  Prize 
Medal  Self-cleaning  Rapid  Water  Filters,  Im- 
proved and  Manufactured  by  W.  &  Co."  : — Held,, 
first,  that  the  label  used  by  G.  C.  was  not  a  trade 
mark,  but  only  a  description  of  the  article  as 
made  according  to  S.  C.'s  patent,  which  was 
common  to  all  the  public.     Cheavin  v.  Walker, 

5  Ch.  D.  850  ;  46  L.  J.,  Ch.  686  ;  36  L.  T.  938— 
C.  A. 

Held,  secondly,  that  there  was  nothing  in  W. 

6  Co.'s  label  calculated  to  mislead  the  public  by 
a  fraudulent  imitation  of  G.  C.'s  label.    lb. 

Held,  thirdly,  that  G.  C.'s  label,  coupled  with 
the  medallion  of  the  royal  arms,  constituted  a 
false  representation  that  the  patent  was  still 
subsisting,  and  disentitled  him  to  relief  by  in- 
junction,   fb. 

Penalty.] — In  an  action  for  a  penalty  under 
5  &  6  Will.  4,  c.  83,  s.  7,  for  putting  on  an 
article  made  according  to  a  patent  the  words 
"  K.  &  G.  Patent  Elastic,"  without  the  licence- 
of  the  patentee,  it  is  no  defence  that  the  inven- 
tion was  not  a  new  manu&cture.  Myers  v. 
Bahcr,  3  H.  &  N.  802;  28  L.  J.,  Ex.  90;  7 
W.  R.  66. 

But  it  is  necessary  to  prove  that  such  words 
did  imitate,  and  were  so  put  on  with  a  view  of 
imitating,  the  mark  of  the  patentee.    Ih, 

Colourable  Imitation  of  Patented  Article.] — 

The  plaintiffs  were  patentees  of  a  stopper  for 
stoppering  bottles  containing  aerated  waters, 
which  was  described  in  their  specification  as 
being  made  "of  hard  wood,  having  a  greater 
specific  gravity  than  water,  such  as  lignum  vitas, 
or  other  suitable  material."  The  object  gained 
by  the  patent  was  that,  in  filling  the  bottles  in 
an  inverted  position,  the  stopper,  which  had  been 
thrust  into  the  bottle,  would  sink  of  its  own 
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weight  into  the  neck,  where  it  would  be  retained 
by  the  gases  in  the  bottle  and  so  stopper  it.  The 
defendant  obtained  a  patent  for  a  stopper  of  wood, 
originally  of  less  specific  gravity  than  water,  to 
which  he  affixed  a  metal  clip,  which  palled  the 
stopper  down  till  the  bottle  was  filled.  The  clip 
was  then  removed  and  nsed  in  filling  other 
bottles  in  the  same  way.  There  was  evidence 
that  the  defendants  stopper  became  by  im- 
mersion of  greater  specific  gravity  than  water  : 
— Held,  that  the  defendant's  stopper  was  a  colour- 
able imitation  of  that  of  the  plaintiffs,  and  that 
the  plaintiffs  were  entitled  to  an  injunction. 
Barrett  v.  Vernon,  36  L.  T.  755  ;  25  W.  R.  343. 
In  determining  whether  a  defendant  has  in- 
fringed the  plaintiff's  patent,  the  court  will 
regard  the  substance  of  the  invention,  and  if  the 
defendant  has  infringed  the  substance  of  the  in- 
vention, although  he  may  have  made  immaterial 
variations  or  used  mechanical  equivalents,  an 
injunction  will  be  granted.  Thorn  v.  Worthing 
Skuting  Rink  Company,  6  Ch.  D.  415,  n. 

By  Partner  after  Expiration  of  Partnership.] 
— A.  and  B.  entered  into  partnership  for  the 
purpose  of  working  a  patent  taken  out  by  B.,  the 
I>artnership  deed  providing  that  the  patent  rights 
should  belong  solely  to  B.  During  the  con- 
tinuance of  the  partnership  the  partners  issued 
circulars  asserting  the  validity  of  the  patent, 
and  warning  the  public  against  its  infringement, 
although  they  had  been  advised  that  the  patent 
was  in  fact  void.  The  partnership,  having  con- 
tin  aed  for  seven  years,  was  dissolved  by  deed, 
and  A.  and  B.  each  proceeded  to  manu&cture  the 
patented  articles  for  himself  ;  but  shortly  after- 
wards B.  commenced  issuing  circulars  to  A.'s 
customers,  asserting  that  A.  was  infringing  his 
patent,  and  threatening  them  with  legal  pro- 
ceedings in  case  they  purchased  from  A.  A.  then 
moved  for  an  injunction  to  restrain  B.  from 
issuing  these  circulars,  contending  that,  the 
patent  being  void,  he  had  an  equal  right  with  B. 
to  manufacture  the  articles  intended  to  be  pro- 
tected by  it : — Held,  that  although  A.  had,  dur- 
ing the  continuance  of  the  partnership,  precluded 
himself  from  disputing  the  validity  of  the  patent, 
yet,  after  the  expiration  of  the  partnersnip,  he 
was  as  much  at  liberty  as  any  other  person  to 
dispute  its  validity,  and  that  B.*s  proper  course 
for  asserting  his  claim  to  the  patent  was,  instead 
of  issuing  the  circulars  complained  of,  to  have 
instituted  proceedings  against  A.  to  establish  its 
validity.  On  B.  declining  to  undertake  to  insti- 
tute any  such  proceedings,  the  court  granted  the 
injunction.  Ax)nann  v.  iund,  18  L.  R.,  Eq.  330 ; 
43  L.  J.,  Ch.  655  ;  31  L.  T.  119 ;  22  W.  R.  789. 

By  Workmen.] — The  directors  of  a  company 
are  personally  responsible  for  the  infringement 
of  a  patent  by  their  workmen,  notwithstanding 
such  mfringement  may  be  in  contravention  of 
orders.  Betts  v.  Be  Vitre,  3  L.  R.,  Ch.  429  ;  37 
L.  J.,  Ch.  325  ;  18  L.  T.  165 ;  16  W.  R.  529 ; 
S,  C.  in  H.  L.,  pott,  col.  1071. 

Importation  from  Abroad.] — The  importation 
and  sale  in  England  of  articles  manufeictured 
abroad  according  to  the  specification  of  an  English 
patent  is  an  ini^ngement.  Elmslie  v.  Bouritler, 
9  L.  R.,  Bq.  217 ;  39  L.  J.,  Ch.  328 ;  18  W.  R. 
665. 

B.  held  an  English  patent  for  the  manufacture 
of  a  combined  metal,  to  be  applied  as  capsules  to 
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put  on  bottles.  T.  (who  resided  and  carried  on 
the  business  of  a  brewer  in  Scotland)  purchased 
capsules,  made  according  to  the  process  describe  I 
in  the  patent,  from  a  foreign  manufacturer,  and, 
in  Scotland,  put  these  capsules  upon  his  bcjr 
bottles,  which  he  then  sent  to  his  agents  in 
Eagland  for  transhipment  and  exportation. 
There  was  no  evidence  that  the  beer  was  sold 
in  England  for  consumption  here : — Held,  that 
though  the  capsules  were  put  on  in  Scotland, 
I  their  user  while  the  beer  remained  here  was  a 
continued  user  of  them  which  amounted  to  an 
infringement  of  the  patent.  NeiUon  v.  Betts^  5 
L.  R.,  H.  L.  1 ;  40  L.  J.,  Ch.  317 ;  19  W.  R.  1121. 

Demurrer  to  a  bill  stating  that  the  defendants 
imported  barks  and  sold  them  to  dyers,  who  used 
them  in  infringement  of  the  plaintifTs  patent, 
overruled.  Bancroft  v.  Warder,  Romilly's  Notes 
of  Cases,  103. 

Where  a  patent  has  been  granted  in  England 
for  a  new  process  for  producing  more  cheaply  a 
chemical  product  which  was  previously  known, 
the  importation  and  sale  in  England  of  this  sub- 
stance made  abroad  according  to  the  patented 
process  is  an  infringement  of  the  patent.  Von 
Heyden  v.  Neustadt,  14  Ch.  D.  230  ;  50  L.  J.,  Ch. 
126  ;  42  L.  T.  300  ;  28  W.  R.  496— C.  A. 

Exportation  from  England.]  —  Though  the 
manufacture  in  this  country  of  the  several  parts 
of  a  patented  machine,  and  the  exportation  of 
those  parts  may  not  be  an  infringement  of  the 
patent,  the  machine  being  the  novelty,  and  the 
parts  being  old,  it  is  otherwise  where  the  part  ex- 
ported is  itself  the  patented  invention,  douoher 
V.  Clayton,  11  Jur.,  N.  S.  462  ;  13  L.  T.  115. 

Transhipping  —  Liability  —  Custom -house 
Agenoy.] — ^A  patent  having  been  granted  in  this 
country  for  making  the  handling  of  nitro-glyce- 
rine  less  dangerous,  by  causing  it  to  be  ab^rbed 
in  porous  unexplosive  substances,  a  material 
manufactured  abroad  by  the  patent  process  was 
imported  into  British  waters  :— rHeld,  that  such 
importation,  though  for  the  purpose  only  of 
transhipment  for  exportation,  and  not  for  the 
purpose  of  having  the  material  landed  and 
stored  in  this  country,  was  a  continuing  user 
in  this  country  of  the  invention,  and  hence 
an  infringement.  NobeVs  Explotives  Company 
V.  Jon^a,  17  Ch.  D.  721  ;  50  L.  J.,  Ch.  582  ; 
44  L.  T.  593 ;  30  W.  R.  294— C.  A.  Affirmed 
in  H.  L.,  8  App.  Cas.  5  ;  52  L.  J.,  Ch.  339 ;  48 
L.  T.  490  ;  31  W.  R.  388. 

Aets  Abroad.]  —  A  patent  granted  for  the 
United  Kingdom,  the  Channel  Islands,  and  the 
Isle  of  Man,  is  not  infringed  by  acts  done  be- 
tween Malta  and  Alexandria.  Newall  v.  Elliott, 
10  Jur.,  N.  S.  954  ;  10  L.  T.  792  ;  13  W.  R.  11. 

Evidenee  as  to  Identity  of  Proeets.]— In 
ordinary  cases,  the  duty  of  establishing  that 
the  thing  patented  has  been  pirated  lies  on  the 
patentee,  and  courts  of  equity  grant  limited 
orders  of  inspection  for  the  purpose  of  enabling 
him  to  discharge  that  duty.  Such  orders  cannot 
be  gfranted  where  the  piracy  alleged  has  taken 
place  abroad,  and  semble,  that  then  it  becomes 
the  duty  of  the  defendant  to  give  evidence  of  a 
negative  character  to  prove  (in  answer  to  the 
prim&  facie  case  made  by  the  patentee)  that  the 
process  used  was  of  a  different  character  from 
that  which  had  been  patented.     Where  that 
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negative  evidence  was  not  given  by  the  defen- 
dant, bat  positive  evidence  on  the  part  of  the 
patentee  was  given  by  one  workman  that  he  had 
been  employed  at  the  foreign  manufactory,  and 
there  saw  the  capsules  manufactured  by  a 
process  not  distinguishable  from  that  of  the 
patentee : — Held,  that  these  circumstances  justi- 
fied the  conclusion  of  identity  of  material  and 
process,  and  were  sufficient  warrant  for  the 
grant  of  an  injunction.  NeiUon  v.  Betl», 
supra. 

Where  a  patent  had  been  taken  out  by  D.  in 
1804,  and  another  patent  had  been  taken  out  by 
B.  in  1849,  and  B.  took  proceedings  against  N.  for 
infringement,  to  which  N.  set  up  as  an  answer 
want  of  novelty,  and  proved  D.'s  patent,  evi- 
dence of  all  that  was  done  in  the  trade  to  which 
the  patent  related  between  the  date  of  D/s 
patent  and  of  B/s  patent,  was  admissible  on  this 
question  of  novelty.    lb. 

The  opinion  of  scientific  witnesses  as  to 
whether  there  has  or  has  not  been  an  infringe- 
ment ought  to  be  allowed.  Seed  v.  Htggins^  8 
H.  L.  Cas.  650  ;  30  L.  J.,  Q.  B.  314 ;  6  Jur.,  N. 
B.  1264. 

On  Expiration  of  Patent— Bight  to  use  ITame.] 
— The  inventor  of  a  new  substance  took  out  a 
patent  for  it.  While  the  patent  existed,  he 
alone  made  and  sold  the  substance,  and  always 
called  it  by  a  certain  name  : — Held,  that  after 
the  expiration  of  the  patent  he  was  not  entitled 
to  the  exclusive  use  of  that  name.  Linoleum 
Munu/acturing  Company  v.  Nairn,  9  Ch.  D.  834  ; 
47  L.  J.,  Ch.  430  ;  38  L.  T.  440. 

Depreciating  Patent.  1 — See  HaUey  v.  Br  others 
hood,  and  cases  ^o^,  col.  1065. 

2.  Pbactiob. 

a.  Parties. 

Who  may  Sue— Owner  of  Share  of  Patent.] 
— The  plaintiff  brought  an  action  for  an  account 
of  royalties  to  which  he  was  entitled  for  user  by 
the  company  of  his  patent.  The  patent  was 
dated  in  1873,  and  the  user  was  alleged  to  have 
begun  in  that  year.  The  statement  of  claim 
shewed  that  in  the  years  1875  and  1876  the 
plaintiff  had  assigned  shares  in  his  patent  to 
several  other  persons,  retaining  himself  only 
one-sixth.  The  company  at  the  hearing  took 
the  objection  that  the  other  persons  interested 
in  the  patent  should  have  been  made  parties  : — 
Held,  that  one  of  several  joint-owners  of  a 
patent  can  sue  for  an  injunction,  and  even  for 
an  account,  without  joining  the  other  owners. 
Sheehan  v.  Oreai. Eastern  Railway  Campany, 
16  Ch.  D.  59  ;  50  L.  J.,  Ch.  68  ;  43  L.  T.  432 ;  29 
W.  R.  69. 

Agent  for  Sale.] — To  a  bill  stating  an 

agreement  made  between  a  general  agent  of  the 
patentees  of  an  American  invention  to  introduce 
and  sell  the  invention  in  Great  Britain,  and  the 
plaintiff,  whereby  he  was  to  have  the  sole 
agency  and  control  of  the  working  of  the  patent 
in  England,  upon  certain  terms,  incluaing  a 
share  of  royalties  and  profits,  praying  for  an 
account  for  damages,  and  an  injunction  to  re- 
strain future  infringement,  the  defendants,  who 
were  alleged  to  be  usuig  the  invention,  de- 
muired : — Held,  that  the  plaintiff  was  a  mere 


agent  for  the  sale  of  the  invention,  and  was  in 
no  such  position  as  gave  him  the  right  to  file 
such  a  bill,  which  was  in  the  form  of  a  patentee's 
bill  for  infringement.  Adam*  v.  North  British 
Railway  Cknnpany,  29  L.  T.  367. 

Who  Liable  —  Principal  and  Agent.]  —  A 

patent  consisted  of  the  application  of  cards  or 
strips  of  leather  covered  with  wire  to  rollers  at 
"  wide  distances."  A  person  who  contracted  to 
clothe  rollers  and  supplied  to  a  "nailer"  cards  of 
such  width  that  when  applied  to  the  rollers  they 
must  of  necessity  leave  wide  spaces,  and  who 
himself  paid  the  nailer,  was  held  to  have  in- 
fringed the  patent,  though  he  allied  that  his 
business  was  that  of  a  card-maker  only,  and  did 
not  include  the  nailer's  work.  Semble,  the  con- 
clusion would  have  been  the  other  way  if  he  had 
merely  supplied  the  cards  without  making  the 
nailer  his  agent.  Sykes  v.  Hotoarth,  12  Ch.  D. 
826  ;  48  L.  J.,  Ch.  769  ;  41  L.  T.  79.  See  Belts 
V.  De  Vitre,  ante,  coL  1067. 

Xatter  of  Ship.]— An  action  was  brought 
against  the  master  of  a  ship  to  restrain  him  from 
using  pumps  which  were  an  infringement  of  the 
plaintiff's  letters  patent  He  denied  having  used 
any  pumps  which  were  an  infringement  of  the 
patent,  and  did  not  suggest  that  the  owners 
ought  to  be  parties.  It  was  shewn  that  the  ship 
was  fitted  up  exclusively  with  pumps  which 
were  an  infringement  of  the  letters  patent,  but 
had  been  so  fitted  up  before  the  defendant,  who 
was  not  a  part  owner,  had  taken  command  of 
her ;  he  had  nothing  to  do  with  putting  them 
on  board,  and  they  had  never  been  worked  in 
British  waters : — Held,  by  Brett  and  Cotton, 
L.  JJ.  (dissentiente,  James,  L.  J.),  that  the  injunc- 
tion was  rightly  granted  on  the  ground  that  the 
defendant,  being  in  command  of  a  ship  exclu- 
sively fitted  up  with  pumps  which  were  an  in- 
fringement of  the  letters  patent,  was  intending 
to  use  the  patented  invention.  Adair  v.  Young, 
12  Ch.  D.  13  ;  40  L.  T.  598— C.  A. 

Setailer.] — ^A  patentee  cannot  maintain  a  salt 
against  a  retail  dealer  who  unwittingly  sells 
articles  which  are  an  infringement  of  his  patent, 
provided  such  retail  dealer  gives  full  information 
as  to  the  persons  from  whom  he  obtained  the 
articles  complained  of,  and  promises  not  to 
retail  any  more.  Betts  v.  Wumott,  18  W.  R. 
946. 

Onstom-honse  Agents.]— At  the  trial  of  an 
action  for  alleged  infringement  of  a  patent  by 
the  importation  into  British  waters  of  a  material 
manufactured  abroad  according  to  the  patent 
process,  for  the  purpose  of  having  it  transhipped 
for  exportation,  evidence  was  given  that  the 
defendants  had  acted  as  custom-house  agente  for 
the  foreign  manufacturing  firm,  in  getting  the 
goods  landed  and  stored  in  this  country.  Leave 
was  given  to  the  .plaintiff,  at  the  hearing  of  the 
trial,  to  amend  the  statement  of  claim  by  alleg- 
ing this  practice,  and  that  such  practice  was  an 
in&ingement : — Held,  that  the  acting  as  custom- 
house .agents  for  an  importing  firm  was  not  an 
infringement  of  an  English  patent,  although  the 
importation  might  have  been  itself  an  infringe- 
ment. NoheVs  Explosives  Company  v.  Jones,  17 
Ch.  D.  721  ;  50  L.  J.,  Ch.  582  ;  44  L.  T.  593 ; 
30  W.  R.  494— C.  A.    Affirmed  in  H.  L.,  8  App. 
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Cas.  5  ;    62  L.  J.,  Ch.  339 ;  48  L.  T.  490 ;  31 
W.  R.  388. 

Proof  in  Action.] — In  a  salt  to  restrain  the 
sale  of  a  patented  article,  it  is  incambent  on  the 
plaintiff  not  only  to  prove  the  sale,  but  to  prove 
that  the  article  was  not  made  by  himself  or  his 
agents.  Betts  v.  WUlnuttt,  6  L.  R.,  Ch.  239  ;  26 
L.  T.  188  ;  19  W.  R.  369. 

The  owner  of  an  English  patent  manufactured 
the  patented  article  in  France  as  well  as  in 
England.  In  a  suit  to  restrain  the  sale  of  the 
article  in  England,  the  plaintiff  proved  that  it 
was  not  made  at  his  manufactory  in  England, 
but  could  not  prove  that  it  was  not  made  at  his 
manufactory  in  France  ;  the  bill  was  dismissed 
with  costs.    lb. 

And  tee  infra^  sub  tit.  ASSIGNMENT,  &0.,  OF 
Patents. 

b.  Pleadings. 

Leaye  to  Amend.]  —  Leave  to  amend  the 
pleadings  given  after  the  plaintiffs  evidence  was 
put  in.  NohcVs  Explosives  Company  v.  Jones, 
itupra. 

CUim8--Fozm  of.]— It  is  material  to  aver  that 
the  patentee  has  compUed  with  the  proviso 
which  requires  him  to  enrol  a  specification 
within  six  calendar  months.  Bentiey  v.  Gold- 
thorp,  2  D.  &  L.  796  ;  1  0.  B.  368  ;  14  L.  J.,  C.  P. 
115  ;  9  Jur.  470. 

Defoneof.] — Pleas  alleging  that  parts  of  the 
invention  were  previously  known,  and  are  not  the 
subject  of  letters  patent,  will  not  be  allowed  with 
pleas  den3dng  the  novelty  of  the  invention  as  a 
whole,  and  that  the  invention  was  a  new  manu- 
facture within  the  meaning  of  the  21  Jac.  1,  c  3. 
IVaiton  V.  ^ateman,  4  Scott,  K.  R.  397  ;  3  M.  fr 
O.  773. 

In  an  action  for  an  infringement  of  a  patent, 
for  six  distinct  improvements  in  an  old  machine, 
the  defendants  were  allowed  to  plead  that  two 
parts  of  the  invention  were  not,  nor  was  either 
of  them,  a  new  manufacture  within  the  statute 
of  James.  But  the  court  refused  to  allow  them 
to  plead,  that,  as  to  a  part,  A.  was  the  first  and 
true  inventor ;  and  that,  before  the  grant  of  the 
patent,  A.  and  others  publicly  used  and  exer- 
cised in  England  a  part  of  the  invention. 
Bentiey  v.  KeiffKley,  6  M.  &  G.  1039 ;  7  Scott, 
N.  R.  987  ;  1  D.  &  L.  944  ;  13  L.  J.,  C.  P.  167. 

In  an  action  for  infringing  a  patent,  to  which 
a  disclaimer  as  to  part  has  been  entered,  the 
defendant  will  not  be  allowed  to  plead  that 
the  whole  invention  was  not  new,  and  also  that 
the  undisclaimed  part  was  not  new.  Clark  v. 
Kennck,  12  M.  &  W.  219 ;  1  D.  &  L.  392 ;  13 
L.  J.,  Ex.  6. 

The  court  refused  to  strike  out  a  plea,  that 
the  instrument  in  writing  in  the  declaration 
mentioned  did  not  particularly  describe  and 
ascertain  the  nature  of  the  invention  in  the 
letters  patent.    Ih. 

The  court  disallowed  a  plea,  that  the  plaintiff, 
having  petitioned  for  letters  patent,  represented 
to  the  solicitor-general,  to  whom  the  matter  was 
referred,  that  the  invention  consisted  of  matters 
mentioned  in  a  paper  writing  exhibited  to  the 
solicitor-general^  who,  confiding  therein,  reported 


that  the  letters  patent  might  be  granted ;  that 
after  the  grant,  tne  plaintiff  enrolled  his  specifi- 
cation and  falsely  described  his  invention  therein, 
and  that  so  much  of  the  invention  as  was  stated 
in  the  specification  was  not  part  of  the  in- 
vention in  the  paper  writing  and  letters  patent 
mentioned,  and  was  not  part  of  the  invention 
for  which  the  letters  patent  were  granted.  Han- 
roek  V.  yotjes,  2  C.  L.  R.  1060  ;  9  Ex.  388 ;  23 
L.  J.,  Ex.  110. 

A  plea  that  the  invention  is  not  a  new  manu- 
facture within  21  Jac.  1,  c.  3,  involves  the  ques- 
tion, not  only  whether  the  alleged  patent  is  new, 
but  also  whether  it  is  a  manu&cture  within  the 
meaning  of  the  statute.  Walton  v.  Bateman, 
3  M.  &  G.  773  ;  4  Scott,  N.  R.  397. 

In  an  action  by  the  assignee  of  a  patent  for 
an  infringement,  non  concessit  is  a  good  plea. 
BenmU  v.  Smith,  2  D.  &  L.  380 ;  13  M.  &  W. 
552  ;  14  L.  J.,  Ex.  47  ;  8  Jur.  1634. 

When  letters  patent  were  granted  for  im- 
provements in  apparatus  for  the  manufacture  of 
certain  chemical  substances,  and  the  jury  found 
that  the  apparatus  was  not  new,  but  that  the 
patentee's  mode  of  connecting  the  parts  of  that 
apparatus  was  new,  the  court  directed  the 
verdict  to  be  entered  for  the  defendant  upon  an 
issue  taken  upon  the  novelty  of  the  invention. 
Gamble  v.  Kurtz,  3  C.  B.  425. 

A  declaration  alleged  that  the  plaintiff  was 
the  inventor  and  the  grantee  of  the  patent ;  plea 
non  concessit : — Held,  that -the  plaintiff  having, 
at  the  trial,  put  in  the  letters  and  specifica- 
tions, and  shewn  the  novelty  of  the  invention, 
was  entitled  to  a  verdict,  on  the  issue  joined  on 
the  plea.    Nickels  v.  Ross,  8  0.  B.  679. 

Pleas  which  deny  that  the  plaintiff  was  the 
true  and  first  inventor,  and  that  the  manu- 
facture was  new,  do  not  bind  the  plaintiff  to 
the  description  of  the  invention  as  given  in  the 
specification,  so  as  to  preclude  him  from  giving 
evidence  to  shew  that  the  invention  does  not 
consist,  as  might  be  inferred  from  the  specifica- 
tion, in  the  use  of  several  new  matters,  but  in 
the  new  combination  of  several  old  matters. 
Bateman  v.  Gray,  8  Ex.  906 ;  22  L.  J.,  Ex. 
290. 

To  a  declaration  stating  that  the  plaintiff  was 
the  first  inventor  of  a  new  manufacture,  and 
that  the  defendant  infringed  his  patent  right, 
a  plea  that  the  invention  was  not  a  matter  for 
which  letters  patent  would  by  law  be  granted, 
does  not  put  in  issue  the  novelty  of  the  inven- 
tion. Booth  V.  Kennard  (in  errory,  1  H.  &  N. 
527  ;  26  L.  J.,  Ex.  23  ;  2  Jur.,  N.  S.  21— Ex. 
Ch. 

In  an  action  for  breach  of  an  agreement  to 
make  the  necessary  periodical  payments  for 
stamp  duty,  to  keep  alive  a  patent  which  had 
been  assigned  to  the  defendant,  a  plea  of  non 
concessit,  in  the  absence  of  any  &aua,  or  of  any 
warranty  that  the  invention  was  new,  or  was  a 
manufacture  within  the  statute  of  James,  puts 
in  issue  merely  the  fact  of  the  Queen  having 
granted  the  patent,  and  not  its  validitv.  Smith 
V.  Neale.  2  C.  B.,  N.  8.  67  ;  26  L.  J.,  C.  P.  143  ; 
3  Jur.,  N.  S.  516. 

In  an  action  by  an  assignee,  a  plea  that  the 
property  is  not  vested  in  him  is  bad,  as  embar- 
rassing, and  will  be  set  aside.  Cottula  v.  Soamcs, 
3  F.  &  F.  93. 

To  an  action  for  the  infringement  of  a  patent 
for  improvements  in  a  cabriolet,  the  general 
issue,  that  the  improvements  were   not   new, 
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and  that  the  plaintiff  was  not  the  true  and  first 
inventor,  were  pleaded : — Held,  that,  on  this 
state  of  the  pleadings,  it  could  not  be  contended 
that  the  patent  was  illegal,  as  being  a  monopoly. 
Oniett  V.  Wilby,  9  C.  &  P.  334. 

Held,  also,  that  though  all  the  improTements 
claimed  must  be  shewn  to  be  new,  yet  it  need 
not  be  shewn  that  the  defendant's  cabriolet 
was  an  imitation  of  the  whole  of  them ;  but 
an  imitation  of  one  was  sufficient  to  maintain 
the  action.    lb, 

A  plea  which  refers  for  explanation  to  draw- 
ings not  traced  on  the  record,  but  annexed  to  it. 
is  inadmissible.  Bettg  v.  Walker,  14  Q.  B.  363  ; 
14  Jur.  647.  See  Sealy  v.  Browne,  14  L.  J., 
Q.  B.  169  ;  9  Jur.  537. 

A  plea  that  the  invention  is  not  of  such  use  to 
the  public  as  to  make  it  a  sufficient  consideration 
for  the  grant  of  the  letters  patent  is  bad.    Ih. 

Upon  an  issue  of  not  guilty  to  an  action  for 
infringement  of  a  patent,  the  question  whether 
there  was  a  fraudulent  evasion  of  the  patent 
does  not  arise.  Stead  v.  Anderson,  4  C.  B.  806  ; 
16  L.  J.,  C.  P.  250  ;  11  Jur.  877. 

In  determining  whether  a  defendant  has  in- 
fringed a  patent,  no  question  arises  as  to  his 
intention,  but  only  as  to  his  acts.    Ih, 

A  plea,  that  the  plaintiff  was  not  the  first  and 
true  inventor,  is  proved  by  shewing  a  publication 
before  the  invention.    lb, 

WhcQ  the  specification  described  a  different 
and  more  extensive  invention  than  that  for 
which  the  patent  was  granted  : — Held,  that  this 
objection  might  be  taken  either  on  a  plea  that 
the  patentee  did  not  particularly  describe  the 
nature  of  his  invention,  or  on  a  plea  that  the 
invention  described  was  not  the  invention  for 
which  the  letters  patent  were  granted.  Croll  v. 
Fklge,  9  C.  B.  479  ;  19  L.  J.,  C.  P.  261  ;  14  Jur. 
553. 

A  plea  alleging  that  the  plaintiff  falsely  repre- 
sented to  the  Queen  that  the  invention  was  an 
improvement ;  that  her  Majesty,  confiding  in  such 
representation,  made  the  supposed  grant ;  that 
such  representation  was  false  ;  and  that  the  in- 
vention was  not  an  improvement,  might  properly 
be  pleaded  with  a  plea  that  the  invention  was 
of  no  use  to  the  public,  the  two  pleas  not  being 
substantially  the  same.  Bedells  v.  Massey,  7  M. 
&  G.  630 ;  8  Soott,  N.  R.  337  ;  13  L.  J..  C.  P.  173 ; 
8  Jur.  808. 

The  court  allowed, — first,  not  guilty  ;  secondly, 
the  patentee  not  the  inventor ;  thirdly,  non  con- 
cessit ;  fourthly,  the  invention  not  a  manufacture  ; 
fifthly,  the  invention  not  new ;  and,  sixthly,  a 
traverse  of  the  specification,  on  an  affidavit  of 
the  defendant's  attorney,  that  he  was  advised 
and  believed  that  the  defendant  had  just  ground 
to  traverse  the  several  matters.  Piatt  v.  Elce, 
8  Ex.  364  ;  22  L.  J.,  Ex.  192  ;  17  Jur.  188. 


0.  Injunotion. 

Under  15  ft  16  Vict  c.  88,  s.  42.]— Injunction 
granted  by  a  court  of  equity  against  subjects  of 
the  kingdom  of  Holland,  to  restrain  them  from 
using  on  board  their  ships  within  the  dominions 
of  England,  without  a  licence,  an  invention  to 
the  benefit  of  which  the  plaintiffs  were  exclu- 
sively entitled  under  the  Queen's  patent.  Cald- 
well V.  Vanvlissengen,  9  Hare,  415  ;  21  L.  J., 
Ch.  97;  16  Jur.  115. 

In  order  to  obtain  an  injunction  against  the 


violation  of  a  patent,  the  party  must,  at  the 
time  of  applying,  swear  as  to  his  belief  that  he 
is  the  original  inventor.  Hill  v.  Thompson,  2 
Moore,  424 ;  8  Taunt.  376 ;  Holt,  636  ;  3  Mer. 
622. 

A  rule  for  a  writ  of  injunction  to  restrain  a 
defendant  from  infringing  a  patent,  under  17  & 
18  Vict.  c.  125,  s.  82,  is  a  rule  to  shew  cause  only 
in  the  first  instance.  Oittlns  v.  Symes,  15  C.  B. 
.S62  ;  24  L.  J.,  C.  P.  48. 

The  same  relief  may  be  had  under  15  &  IG 
Vict.  c.  83,  s.  42.    lb. 

Before  Infringement.  ]~A  patentee  can  sus- 
tain  an  action  for  an  injunction  to  restrain  a 
threatened  infringement  of  his  patent,  even  if 
no  actual  infringement  has  taken  place.  FVeaj^ 
son  V.  Loe,  9  Ch.  D.  48  ;  27  W.  R.  183. 

When  articles  which  are  the  subject  of  a 
patent  are  made  without  a  licence  from  the 
patentee  simply  for  the  purpose  of  bon^  fide 
experiments,  those  who  so  make  them  are  not 
necessarily  liable  to  an  action  ;  but  when  they 
are  made  and  used  for  profit,  or  with  the  object 
of  obtaining  profit  even  to  a  limited  extent,  such 
making  and  using  constitute  an  infringement  of 
the  patentee's  rights,  and  will  be  restrained  by 
injunction,    lb. 

Interim  Ii^onetion— When  Granted.]  —  The 

court  will  interfere  by  interlocutory  injunction 
in  support  of  a  patent  right,  where  the  patent 
is  an  old  one,  and  there  has  been  long  and  un- 
disturbed enjoyment  of  it,  or  where  its  validity 
has  been  established  elsewhere,  and  the  court  sees 
no  reason  to  doubt  the  result,  or  where  the  con- 
duct of  the  defendant  has  been  such  that  as 
against  him  there  is  no  reason  to  doubt  the 
validitv  of  the  patent.  Dudgeon  v.  Thomsony 
30  L.  T.  244 ;  22  W.  R.  464.  In  H.  L.  3  App. 
Cas.  34. 

The  fact  of  an  interdict  having  been  granted 
against  an  infringer  in  Scotland  is,  as  against 
him,  sufficient  primft  facie  evidence  of  the  vali- 
dity of  a  patent  for  the  United  Kingdom  to 
warrant  an  interlocutory  injunction.    lb. 

An  interim  injunction  wUl  not  be  granted  to 
restrain  the  infringement  of  a  patent  several 
years  old  but  never  established  by  l^al  pro- 
ceedings, unless  there  has  been  an  actual  user 
of  the  patent  for  a  considerable  time.  Plimpton 
V.  Malcolmson,  20  L.  R.,  Eq.  37 ;  44  L.  J., 
Ch.  257  ;  23  W.  R.  404. 

In  a  suit  to  restrain  the  infringement  of  a 
patent  relating  to  roller  skates,  the  plaintiff 
moved  for  an  injunction  against  the  defendant 
until  the  hearing  : — Held,  that  the  plaintiff  was 
entitled  to  an  injunction  upon  giving  an  under- 
taking as  to  damages.  Inasmuch  as  the  defen- 
dant's trade  was  only  a  new  one,  there  would  be 
less  hardship  in  stopping  it  and  requiring  the 
plaintiff  to  give  an  undertaking  as  to  damages 
than  in  compelling  the  plaintiff  to  rely  upmn 
the  defendant's  undertaking  to  keep  an  account 
of  his  sales  and  profits.  Plimpton  v.  Spiller, 
4  Ch.  D.  286  ;  35  L.  T,  656  ;  25  W.  R.  152— 
C.  A. 

It  depends  on  the  degree  of  doubt  which 
exists  as  to  the  questions  of  validity  and  in- 
fringement whether  the  court  will  grant  an 
interim  injunction.  The  degree  of  convenience 
and  inconvenience  by  g^nting  an  injunction 
will  always  be  carefully  considered.  Birdson 
V.  McAlpiw,  8  Beav.  229. 
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Beetraining  Slander  of  Title.]  —  There  is 
no  preBnmption  in  law  in  favour  of  the  vali- 
dity of  a  patent,  and  therefore  a  patentee  is 
not  entitled  to  publish  statements  of  his  inten- 
tion to  institute  legal  proceedings,  in  order  to 
deter  persons  from  purchasing  alleged  infringe- 
ments of  his  patent  if  he  has  no  bon&  fide  in- 
tention to  follow  up  his  threats  by  taking  such 
proceedings,  and  the  court  will,  in  such  case, 
restrain  him  from  making  such  publication. 
JloUint  V.  Hinkt,  13  L.  R.,  Eq.  355  ;  41  L.  J., 
Ch.  358  ;  26  L.  T.  66 ;  20  W.  R.  287. 

A  person  alleging  the  invalidity  of  a  patent  is 
not  bound  to  assert  his  claim  by  scire  facias,  in 
order  to  establish  his  right  to  restrain  the  publi- 
cation of  statements  by  the  patentee,  threatening 
with  legal  proceedings  persons  buying  articles  of 
his  manufacture  alleged  to  be  infringements  of 
the  patent.    lb. 

The  defendants,  who  were  the  owners  of  patents 
in  Belgium  and  England  for  an  invention  for 
making  glass  lamp  globes,  by  a  deed  executed  in 
Belgium  granted  a  licence  to  the  plaintiffs  to 
manufacture  articles  -under  their  invention  in 
Belgium,  but  not  elsewhere.  The  deed  contained 
a  clause  for  submitting  disputes  to  arbitration. 
The  plaintiffs  under  this  licence  manufactured 
articles  in  Belgium  and  sold  them  in  England. 
The  defendants  issued  a  circular  warning  persons 
engaged  in  the  trade  that  the  importation  and 
sale  of  articles  made  in  foreign  countries  under 
their  invention,  except  by  themselves,  would 
be  a  violation  of  their  patent.  The  plaintiffs 
brought  an  action  to  restrain  the  issue  of  this 
circular  until  the  matters  in  dispute  had  been 
determined  by  arbitration  : — Hela,  that  where  a 
trade  circular  is  issued  bon&  fide,  an  interim  in- 
junction will  not  be  granted  to  restrain  it  unless 
it  is  in  violation  of  some  contract  between  the 
plaintiff  and  defendant,  however  much  the 
balance  of  convenience  may  be  in  favour  of 
granting  it.  8ocUH  Anonyme  des  Mannfaeturcf 
de  Glaces  v.  TilghmaTCs  Patent  Sand  Blast 
Company.  26  Ch.  D.  1  ;  53  L.  J.  Ch.  1  ;  49  L.  T. 
451  ;  32  W.  R.  71— C.  A. 

The  plaintiff  claimed  damages  and  an  iu junc- 
tion against  the  defendant,  who  was  a  patentee, 
and  who  was  alleged  in  the  statement  of  claim 
to  have  systematically  threatened  persons  pro- 
posing to  deal  with  the  plaintiff  with  legal  pro- 
ceedings for  an  injunction,  and  in  certain  speci- 
fied instances  to  have  warned  the  plaintiff  or  his 
customers  against  infringing  his  patent.  The 
statement  of  claim  did  not  allege  that  the  threats 
and  warnings  were  given  otherwise  than  bon& 
fide,  or  that  the  defendant  intended  to  continue 
his  course  of  action.  The  defendant  had  not 
taken  any  legal  proceedings  : — Held,  that  as  there 
was  no  allegation  of  want  of  bona  fides,  the 
plaintiff  could  not  be  entitled  to  damages,  and 
that  as  there  was  no  allegation  that  the  defen- 
dant intended  to  continue  his  threats,  the  plain- 
tiff could  not  go  into  evidence  in  support  of  his 
claim  for  an  injunction,  and  he  was  therefore 
nonsuited.  HaXuy  v.  Brotherhood ,  15  Ch.  D. 
614 ;  49  L.  J.,  Ch.  786  ;  43  L.  T.  366 ;  29  W. 
R.  9.  Affirmed,  19  Ch.  D.  386  ;  51  L.  J.,  Ch. 
233  ;  45  L.  T.  640  ;  30  W.  R.  279— C.  A. 

There  is  no  law  compelling  a  man  to  assert  his 
legal  right  by  action,  and  this  npplies  to  patentees 
who  give  notice  of  infringement.    Ih. 

In  many  cases  it  is  a  man's  duty  to  give 
notice  to  persons  that  they  are  infringing  his 
legal  rights  before  he  brings  an  action.    Ih, 


The  court  will  restrain  a  patentee  from  issu- 
ing circulars  threatening  legal  proceeding 
against  infringers,  unless  he  will  undertake 
to  commence  proceedings  to  assert  the  validity 
of  his  patent ;  and  the  fact  that  the  party  seek- 
ing the  aid  of  the  court  was  formerly  a  licensee 
of  the  patent  under  the  patentee,  and  had  him- 
self concurred  in  issuing  similar  circulars,  does 
not  prevent  the  court  interfering  after  the  ex- 

Eiration  of  the  licence.    Axmann  v.  Jyund,  18 
,.  R.,  Eq.  330  ;  43  L.  J.,  Ch.  655  ;  31  L.  T.  119  ; 
22  W.  R.  789. 


d.  PartloTilars  of  Breaoheaand  Objectiona. 

i.  Of  Breaches, 

Declaration  Ayerring  Infringement  generally.  ] 
— In  an  action  for  infringement  of  Talbot's 
patent  for  improvements  in  obtaining  pictures 
or  representations  of  objects,  the  court  refused 
to  compel  the  plaintiff  in  his  particulars  of 
breaches  to  specify  particularly  the  persons  and 
occasions,  and  the  particular  parts  of  the  speci- 
fication alleged  to  have  been  infringed,  although 
the  declaration  merely  averred  an  infringement 
in  general  terms.  Talbot  v.  La  Roche,  15  C.  B. 
310. 

By  Defendant  in  Aetion  for  Slander  of  Title.] 
— The  plaintiffs  carried  on  the  business  of 
machine-makers,  and  in  their  business  sold 
machines  to  certain  persons.  The  defendant 
wrote  letters  and  made  verbal  statements  to  such 
persons,  alleging  that  the  machines  so  sold  wete 
infringements  of  a  patent  which  he  had  obtained 
for  such  machines,  and  making  claims  in  respect 
of  such  alleged  infringement  and  the  use  of  the 
machines.  An  action  having  been  brought  by 
the  plaintiffs  in  respect  of  the  injury  caused  by 
these  letters  and  statements,  the  defendant 
pleaded  not  guilty.  The  court  ordered  him  to 
aeliver  particulars  to  the  plaintiffs,  shewing  in 
what  part  or  parts  the  machines  of  the  plaintiffs 
mentioned  in  the  declaration  were  an  infringe- 
ment of  the  defendant's  patents,  and  pointing 
out  by  reference  to  line  and  page  of  his  specifi- 
cations what  part  of  the  inventions  therein  de- 
scribed he  alleged  to  have  been  infringed.  Wren 
V.  Wield,  4  L.  R.,  Q.  B.  213  ;  38  L.  J.,  Q.  B.  88  ; 
20  L.  T.  277. 

In  Equity.]- The  practice  prescribed  by  15  & 
16  Vict,  c  83,  s.  41,  with  respect  to  actions  for 
the  infringement  of  letters  patent,  ought  to  be 
followed  in  suits  in  equity  as  closely  as  circum- 
stances will  permit.  Mnnegan  v.  James,  19 
L.  R.,  Eq.  72  ;  44  L.  J.,  Ch.  185  ;  23  W.  R.  373. 

A  plaintiff  in  a  patent  suit  ought  either  to 
state  in  his  bill  the  particulars  of  the  breaches 
complained  of,  or  to  deliver  along  with  his  bill  a 
written  statement  of  such  particulars,  which 
statement  need  not  be  filed.  A  defendant 
ought  to  set  forth  in  his  answer  the  particu- 
lars of  any  objections  on  which  he  relics.    Ih, 

Although  upon  the  trial  of  questions  in  a 
patent  suit  the  particulars  of  breaches  should 
give  the  defendant  full,  fair,  and  distinct  notice 
of  the  case  intended  to  be  made  against  him,  it 
is  not  necessary,  in  the  case  of  an  alleged  in- 
fringement of  a  patent  for  improvements  of  a 
particular  article  (e.  g.,  cartridges),  for  the  par- 
ticulars to  point  out  the  precise  portions  of  the 
specification   alleged   to   have   been  infringed 
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when  the  matter  allied  to  be  an  infringement 
has  been  made  an  exhibit.  Batley  v.  Xynook, 
19  L.  R.,  Eq.  229  ;  44  L.  J.,  Ch.  219 ;  31  L.  T. 
573  ;  23  W.  R.  209. 

Effect  o£] — The  particulars  of  breaches  cannot 
be  called  in  aid  of  the  defective  particulars  of 
objections.  Palmer  v.  Cooper ^  9  Ex.  231  ;  2  C. 
L.  R.  430  ;  23  L.  J.,  Ex.  82. 

Particulars  of  breaches  of  a  patent  alleged 
divers  sales  between  certain  dates,  and  particu- 
larly to  two  persons.  An  answer  of  the  defen- 
dant admitted  a  sale  to  H.,  a  third  person.  Evi- 
dence of  the  transactions  with  H.  was  admitted. 
Sfjke^  V.  Hoioarth,  12  Ch.  B.  826 ;  48  L.  J.,  Ch. 
7G9  J  41  L.  T.  79  ;  28  W.  R.  216. 

ii.  Of  Objections. 

Form  of  Order  for  better  Partieulars  of.] — In 

a  patent  suit  the  form  of  order  requiring  (fefen- 
dant  to  fuinish  further  and  better  particulars 
6f  objections,  should  follow  the  words  of  16 
&  16  Vict.  c.  83,  s.  41,  and  require  the 
defendant  to  state  in  his  particulars  merely 
*^  the  place  or  places  at,  or  in  which,  and  in  what 
manner,  the  invention  is  alleged  to  have  been 
used  or  published  prior  to  the  date  of  the 
patent,"  but  under  such  an  order  the  defendant 
must  furnish  full  and  sufficient  particulars. 
Floiver  v.  Lloyd,  46  L.  J.,  Ch.  746 ;  35  L.  T.  464 ; 
25  W.R.  17— C.  A. 

ITotice  of— Evidenee  at  Trial.] — Under  notice 
of  objection  by  a  defendant,  to  an  action 
for  infringing  a  patent,  that  the  invention  was 
not  new,  he  can  at  the  trial  shew  that  one  of  two 
inventions  described  in  the  specifications  is  not 
new,  and  that  the  patent  is  therefore  bad.  Sugg 
V.  mber,  2  Q.  B.  D.  493— C.  A. 

Amendment — On  what  Terms  Ghranted.] — In 
granting  the  defendant  in  a  patent  action, 
after  issue  joined  and  a  day  has  been  fixed 
for  the  hearing,  leave  to  amend  his  particu- 
lars of  objection,  the  court  will  place  the  plain- 
tiff in  the  same  position  as  to  discontinuing 
the  action,  or  disclaiming  a  portion  of  his  inven- 
tion, as  he  would  have  been  if  the  original  par- 
ticulars of  objection  had  contained  the  new 
instances  of  prior  publication  proposed  to  be 
introduced  by  amendment ;  and  accordingly  all 
costs  incurred  by  the  plaintiff  subsequently  to 
the  delivery  of  the  original  particulars  of  objec- 
tion will  be  ordered  to  be  paid  to  him  by  the 
defendant  in  case  he  elects,  within  a  time  fixed 
by  the  order,  to  discontinue  his  action.  Form  of 
order.  Edison  TelephoTie  Company  v.  India 
Rnhher  Company,  17  Ch.  D.  137  ;  29  W.  R.  496. 

Validity  of  Assignment.] — The  provisions  con- 
tained in  the  statutes,  as  to  notice  of  objections 
for  infringement  of  a  patent,  are  confined  to 
objections  affecting  the  validity  of  letters  patent ; 
and  a  defendant  may  object  to  a  validity  of  an 
assignment  of  the  patent,  though  no  notice  of 
such  objection  has  been  given.  Chollet  v.  Hoff- 
man, 7  El.  &  Bl.  686  ;  26  L.  J.,  Q.  B.  249. 

Sufficiency  of.]  —  A  particular  of  objections 
must  be  precise  and  definite  ;  it  is  not  sufficient 
to  say  that  the  improvements,  or  some  of  them 
have  been  used  before :    the  defendant  should  I 
point  out  which.     IVsJier  v.  Brw/'ck,  4  Bing.  N. 


C.  706  ;   6  Scott,  687  ;  6  D.  P.  C.  739  ;   1  Am. 
282. 

A  defendant  pleaded,  first,  that  the  nature  of 
the  invention  and  manner  in  which  it  was  per- 
formed were  not  particularly  described  in  the 
specification  ;  and,  secondly,  that  the  invention 
was  not  new  ;  and  the  objections  delivered  vrith 
the  pleas  stated,  first,  that  the  specification  did 
not  sufficiently  describe  the  nature  of  the  inven- 
tion and  the  manner  in  which  it  was  to  be  per- 
formed ;  and  secondly,  that  the  invention  was 
not  new,  as  being  wholly  or  in  part  used  and 
made  public  befoi-e  the  obtaining  of  the  letters 
patent :— Held,  that  the  first  of  these  objections 
was  sufficient,  but  that  the  second  was  bad,  and 
ought  to  have  pointed  out  what  portions  of  the 
invention  were  previously  in  use.  Heath  v. 
Unwin,  2  D.,  N.  S.  482  ;  10  M.  &  W.  684  ;  12  L. 
J.,  Ex.  47  ;  6  Jur.  1068. 

The  notice  of  objection  ought  to  contain  more 
particular  information  than  that  which  is  neces- 
sarily convey«i  by  the  pleas.  Jones  v.  Berger, 
5  M.  &  G.  208  ;  6  Scott,  N.  R.  208  ;  12  L.  J.,  C. 
P.  179  ;  7  Jur.  883  ;  S,  P.,  Belts  v.  Walker,  14 
Q.  B.  363. 

A  defendant  cannot,  by  his  notice  of  objec- 
tions, go  beyond  his  pleas.  Macnamara  v. 
Hulse,  Car.  &  M.  471. 

When  a  defendant  pleads  that  the  patentee 
was  not  the  first  inventor,  and  that  the  alleged 
invention  was  not  new,  he  is  not  bound  to  state 
in  his  objections  who  was  the  first  inventor,  or 
under  what  circumstances  the  alleged  improve- 
ments had  been  used  previously.  Russell  v. 
Ledsam,  11  M.  &  W.  647  ;  1  D.  &  L.  347  ;  12  L. 
J.,  Ex.  439  ;  7  Jur.  685  ;  Heath  v.  Unwin,  2  D.» 
N.  S.  482  ;  10  M.  &  W.  684  ;  12  L.  J.,  Ex.  47  ;  6 
Jur.  1068  ;  S,  P.,  Bulnois  v.  Mackenzie,  4  Bing. 
N.  C.  127  ;  6  D.  P.  C.  216  ;  6  Scott,  489. 

Where  a  defendant  pleads,  that  the  report  of 
the  judicial  committee  of  the  privy  council  on 
which  the  letters  patent  were  granted  was  ob- 
tained by  fraud,  covin  and  misrepresentation,  he 
ought  to  state  in  his  notice  of  objections  the 
species  of  fraud,  covin  and  misrepresentation  on 
which  he  intends  to  rely.    lb. 

Notices  of  objection  were,  first,  that  the  pa- 
tentee did  not,  by  the  specification,  sufficiently 
describe  the  nature  of  the  invention  ;  secondly, 
that  he  had  not  caused  any  specification  suf- 
ficiently describing  the  nature  of  the  invention 
to  be  enrolled : — Held,  that  the  last  objection 
was  not  sufficiently  precise.    Leaf  v.  Topham,  2 

D.  &  L.  863  ;   14  M.  &  W.  146  ;  14  L.  J.,  Ex. 
231. 

A  notice  of  objections  stated  that  the  inyen- 
tion  was  known  to,  and  used  by,  M.  R.,  J.  W. 
and  others,  before  the  grant  of  the  patent.  The 
court  refused  to  strike  out  the  words  *'and 
others."  Bentley  v.  KeigMey,  8  Scott,  N.  B.  372  ; 
7  M.  &  G.  652  ;  1  D.  &  L.  944  ;  13  L.  J.,  C.  P. 
167. 

The  court  has  a  general  power  to  order  a  par- 
ticular of  the  alleged  infringements.  Electric 
Telegraph  Company  v.  Nott,  4  C.  B.  462 ;  16 
L.  J.,  C.  P.  319  ;  11  Jur.  590. 

\M]ere  a  defendant  relics  on  a  general  user  of 
the  supposed  invention,  it  is  sufficient  to  state 
in  bis  particulars  of  objections  that  the  inven- 
tion was  used  by  manufacturers  generally  at  a 
particular  place,  without  naming  any  person 
or  specifying  any  manufactory.  Palmer  v. 
Wagstaff,  8  Ex.  840;  22  L.  J.,  Ex.  295  ;  17 
Jur.  581. 
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If  the  objections  are  not  snfficientlj  specific, 
the  plaintiff's  course  is  to  apply  to  a  judge  for 
an  order  for  the  delivery  of  a  more  specific 
notice  ;  but  if  he  omits  to  do  so,  he  cannot  ob- 
ject to  the  generality  of  the  notice  at  the  trial : 
the  only  question  then  is,  whether  the  notice  is 
sufficiently  large  to  include  the  objections  re- 
lied on  by  the  defendant.  NeUton  y.  Harford, 
8  M.  &  W.  806. 

If  the  particulars  of  objections  delivered  with 
the  pleas  are  too  general,  the  party  who  means  to 
object  to  them  must  procure  an  order  for  better 
particulars.  Hull  v.  Bollard^  I  H.  &  N.  134  ; 
25  L.  J.,  Ex.  304. 

The  act  does  not  prevent  defective  particulars 
from  being  available  at  the  trial,  and  the  plain- 
tiff cannot  resist  the  admission  of  evidence, 
which  is  within  the  literal  meaning  of  the  par- 
ticulars, on  the  ground  that  the  statement  is  too 
general,  and  that  the  particulars  do  not  give  the 
required  information  as  to  the  place  in  which  the 
invention  is  alleged  to  have  been  used.    Ih, 

In  an  action  for  infringing  a  patent  for  ma- 
chinery for  grinding  com,  the  defendant  de- 
livered the  following  particulars  :  that  the  im- 
provement was  not  new,  and  that  the  same 
had  been  generally  known  and  publicly  used  in 
corn-mills  for  many  years  previously :  —  Held, 
that  evidence  on  the  part  of  the  defendant  was 
admissible  of  a  user  by  two  millers  at  Chester  of 
the  invention  in  question  prior  to  the  granting  of 
the  patent,  such  evidence  being  within  the  literal 
meaning  of  the  words  in  the  particulars,  and  that 
the  plaintiff  was  too  late  in  his  objection  to  the 
admissibility  of  it,  it  being  his  duty,  if  he  ob- 
jected to  the  generality  of  the  particulars,  to 
apply  to  have  them  amended*    Ih, 

Operation  and  Effect.] — The  objections  are  not 
part  and  parcel  of  the  record,  so  as  to  be  incor- 
porated with  the  issues  raised,  and  shew  that 
those  specific  objections  are  in  issue.  Reg.  v. 
Mill,  1  L.,  M.  &  P.  695  ;  10  C.  B.  379  ;  20  L.  J., 
C.  P.  16  ;  16  Jur.  59. 

A  plaintiff's  particulars  of  breaches  cannot  be 
called  in  aid  of  the  defective  particulars  of  ob- 
jection. Palmer  v.  Cvttper,  9  Ex.  231  ;  2  G.  L. 
R.  430  ;  23  L.  J.,  Ex.  82. 

e.   AccoYmt  of  Damages  and  Costs. 

Apportionment  of  Costs.] — In  an  action  for  the 
infringement  of  a  patent,  the  defendant  obtained 
a  verdict  on  one  issue,  which  covered  the  whole 
cause  : — Held,  that  he  was  entitled  to  the  costs 
of  that  issue,  and  the  general  costs  of  the  cause, 
subject  to  deduction  in  respect  of  the  issues 
found  for  the  plaintiff.  Losh  v.  Hagve,  7  D.  P. 
C.  495  ;  5  M.  &  W.  387  ;  3  Jur.  409. 

Judge'i  Certiiicate— Bight  to  Tax.]— The  cer- 
tificate of  the  judge  who  tries  the  cause,  that 
the  defendant's  particulars  of  objections  have 
been  proved  by  him,  is  a  condition  precedent  to 
his  right  on  taxation  to  any  costs  in  respect  of 
such  particulars,  even  in  the  case  of  a  nonsuit. 
HonihaU  v.  Bloomer,  10  Ex.  538  ;  24  L.  J.,  Ex. 
11  ;  1  Jur.,  N.  S.  188. 

When  Given.] — ^When,  at  the  trial  of  an 


action  for  the  infringement  of  a  patent,  the  court 
is  of  opinion  that  there  has  been  an  infringement 
by  the  defendant,  but  holds  on  a  legal  ground 
that  the  patent  is  void,  it  will  not  give  the  plain- 


tiff a  certificate,  under  s.  43  of  the  Patent  Law 
Amendment  Act,  1852,  that  breaches  of  the 
patent  by  the  defendant  have  been  proved. 
United  Telephone  Company  v.  Harrison,  21  Oh. 
D.  720  ;  51  L.  J.,  Ch.  705  ;  46  L.  T.  620 ;  30  W. 
R.  724. 

The  certificate  should  be  as  to  the  determina- 
tion of  each  objection  of  which  notice  has  been 
given,  and  not  as  to  the  issues.  Losh  v.  Hague, 
supra. 

To  an  action  for  the  infringement  of  a 
patent,  there  was  a  plea  denying  the  novelty 
of  the  invention : — Held,  at  the  trial,  that 
the  validity  of  the  patent  might  be  considered 
as  having  come  in  question  under  this  plea, 
so  as  to  entitle  the  plaintiff  to  a  certificate 
to  that  effect,  under  6  &  6  Will.  4,  c.  83,  s.  3. 
Gillett  V.  Wilby,  9  C.  &  P.  334.  See  CHllett  v. 
Oreen,  7  M.  &  W.  347  ;  9  D.  P.  C.  219. 

If  the  defendant  at  the  trial  consents  to  a 
verdict  for  the  plaintiff,  without  any  evidence 
being  given,  the  judge  will  not  certify  that  the 
valitUty  of  the  patent  came  in  question  before 
him.     Stacker  v.  Badgers,  1  C.  &  E.  99. 

An  action  having  been  brought  by  a  patentee 
(substantially)  for  the  recovery  of  royalties 
under  a  due  licence,  a  compromise  was  entered 
into  before  the  plaintiff's  case  was  closed,  and 
an  order  of  nisi  prius  was  drawn  up,  under 
which  the  defendant  was  to  pay  an  agreed  sum, 
and  a  venlict  was  to  be  entered  for  the  plaintiff 
in  the  action,  for  iOs.  damages,  and  costs,  with 
all  usual  certificates.  After  the  cause  was  thus 
disposed  of,  the  judge,  upon  an  ex  parte  applica- 
tion, indorsed  on  the  record  a  certificate  that  the 
record  in  a  certain  action,  wherein  B.  was  plain- 
tiff and  K.  was  defendant,  and  the  certificate 
thereon  indorsed,  were  given  in  evidence  at  the 
trial  of  this  action  : — Held,  that  this  certificate 
was  improperly  granted,  the  record  and  certifi- 
cate in  the  former  action  not  having  been  given 
in  evidence,  and  it  not  being,  under  the  circum- 
stances, a  usual  certificate  within  the  contem- 
plation of  the  parties.  Bonill  v,  Hadley,  17 
C.  B.,  N.  S.  435  ;  10  L.  T.  650. 

Plaintiff  DiieontinTung.] — In  an  action 


for  infringement  of  a  patent,  the  plaintiff, 
after  giving  notice  of  trial,  abandoned  the 
action.  The  defendant  had  delivered  with  his 
pleas  particulars  of  objections : — Held,  that  he 
was  entitled  to  his  costs  of  preparing  the  par- 
ticalars,  and  the  evidence  in  support  of  them, 
inasmuch  as  s.  43  of  15  &  16  Vict.  c.  83,  which 
makes  the  certificate  of  the  judge  who  tried  the 
cause,  a  condition  precedent  to  the  defendant's 
right  on  taxation  to  any  costs  in  respect  of  such 
particulars,  applies  only  where  there  has  been  a 
trial.  Greaves  v.  Eastern  Counties  Railway 
Company,  1  El.  &  El.  961  ;  28  L.  J.,  Q.  B.  290 ; 
5  Jur.,  N.  S.  733. 

Held,  also,  that  the  cause  not  having  been 
tried,  the  defendant,  under  6  Geo.  4,  c.  50,  s.  34, 
was  not  entitled  to  the  costs  of  a  special  jury 
applied  for  by  him.    Ih, 

In  an  action  for  the  infringement  of  a 
patent  an  order  was  made  giving  further 
time  for  pleading,  the  defendant  to  take 
short  notice  of  trial,  and  the  plaintiff  to  be 
at  liberty  at  once  to  set  the  cause  down  for 
trial  by  a  special  jury.  Pleas  were  afterwards 
delivered,  but  issue  was  never  joined.  A  special 
jury  was  nominated  by  the  plaintiff,  but  it  was 
not  struck.     The  plaintiff  having  obtained  a 
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rule  to  discontinue  without  ever  having  given 
notice  of  .  trial : — Held,  that  the  master  was 
right  in  refusing  to  allow  the  defendant  any 
of  the  costs  of  preparing  for  triaL  Curtut  v. 
Piatt,  33  L.  J.,  C.  P.  255  ;  10  Jur.,  N.  S.  823  ;  10 
L.  T.  383. 

In  a  suit  to  restrain  the  infringement  of  a 
patent,  the  plaintiff,  shortly  before  the  hearing, 
obtained  the  common  order  to  dismiss  the  bill 
with  costs.  Amongst  the  items  in  the  defen- 
dants bill  of  costs  were  charges  for  drawing 
particulars  of  breaches,  and  having  the  same 
settled  by  counsel,  which  the  master  had  allowed ; 
charges  for  remuneration  of  scientific  witnesses, 
which  he  had  reduced  ;  and  a  charge  for  the 
construction  of  a  model,  which  he  had  also  re- 
duced : — Held,  that  the  Patent  Law  Amendment 
Act,  1852  (15  &  16  Vict.  c.  83),  s.  43,  had  no 
application  to  the  case  of  a  plaintiff  dismissing 
his  own  bill  before  the  hearing ;  that  the  allow- 
ance of  remuneration  to  scientific  witnesses  was 
part  of  the  ordinary  practice  ;  and  that  the  ex- 
pense of  having  a  model  made  might  also  be 
allowed.  Batley  v.  Kynock,  20  L.  R.,  Bq.  632  ; 
44  L.  J.,  Ch.  565  ;  33  L.  T.  45. 

Damagei.] — A  suit  was  instituted  in  equity  to 
restrain  a  defendant  from  infringing  the  plain- 
tiff's patent  for  an  invention  applicable  to 
steam-vessels.  By  the  decree  the  defendant 
was  ordered  to  pay  to  the  plaintiff  the  damages 
which  he  had  sustained  by  reason  of  the  defen- 
dant's user  or  vending  of  the  invention.  The 
plaintiff  had  been  in  the  habit  of  granting 
licences  to  use  the  invention  at  the  rate  of 
2*.  6d,  per  horse-power  per  ship : — Held,  that 
the  compensation  to  whicn  he  was  entitled  was 
a  snm  calculated  on  this  basis  upon  the  ships  to 
which  the  defendant  had  applied  the  invention, 
and  that  he  was  not  entitled  to  any  additional 
sum  in  respect  of  contracts  which  he  had  missed 
by  reason  of  the  piracy.  Penn  v.  Jackj  5  L.  R., 
Eq.  81  ;  37  L.  J.,  Ch.  136. 

Award  of  Damagei  and  Aeoonnt  of  Profits.] 
— Where  the  court  directed  an  inquiry  as  to 
damages,  and  also  an  account  of  profits  : — Held, 
that  the  plaintiff  should  be  call^  upon  to  elect 
between  the  two  which  he  would  adopt,  since  an 
account  of  profits  amounts  to  a  condonation  of 
the  infringement.  KeiUon  v.  Beits,  5  L.  R., 
H.  L.  1 ;  40  L.  J.,  Ch.  40  ;  19  W.  R.  1121. 

The  rule  that,  upon  a  decree  against  a  party 
for  the  infringement  of  a  patent,  the  patentee 
is  not  entitled  under  21  &  22  Vict.  c.  27,  ss.  2,  5, 
to  have  both  an  account  of  profits  and  an  in- 
quiry into  damages,  is  now  established,  and 
applies  to  every  case  of  infringement.  The 
patentee  must  therefore  elect  which  of  the  two 
forms  of  relief  he  will  adopt.  Dc  Vitre  v.  Bettt, 
6  L.  R.,  H.  L.  319  ;  21  W.  R.  705. 


■  Where  Damages  Assessed  by  a  Jury.  ] — The 


Stat.  15  &  16.  Vict.  c.  83,  s.  42,  vests  in  the  courts 
of  common  law  the  powers  before  exercised  ex- 
clusively by  courts  of  equity,  and  enables  them 
to  grant  ei&ier  by  interlocutory  order  an  account 
of  all  patent  articles  sold  during  the  action,  or 
after  verdict  for  the  plaintiff,  and  as  part  of  the 
final  judgment,  an  account  of  all  profits  made 
by  the  defendant  since  the  commencement  of  the 
action  and  after  notice  that  an  account  would 
be  required.     Holland  v.  Fox,  2  C.  L.  R.  1676  ; 


3  El.  &  Bl.  977  ;  23  L.  J.,  Q.  B.  367 ;  1  Jur.,  N. 
S.  13. 

But  the  court  has  no  power,  where  damages 
nominal  or  substantial  have  been  recovered,  to 
order  an  account  of  profits  made  by  the  defen- 
dant prior  to  the  commencement  of  the  action, 
the  cUimages  assessed  by  the  jury  being  con- 
sidered as  the  compensation  for  the  loss  of  such 
profits.    lb. 


Before  Final   Jadgment]  —  Where  an 


action  has  been  brought  for  the  infringement  of 
a  patent,  a  retrospective  account  of  the  defen- 
dant's sales  and  profits  of  the  patented  article 
will  not  be  granted  before  final  judgment.  Vidi 
V.  Smith,  3  El.  &  Bl.  969  ;  2  C.  L.  R.  1573  ;  23 
L.  J.,  Q.  B.  342  ;  1  Jur.,  N.  S.  14. 

But,  upon  reasonable  evidence  of  the  existence 
of  a  valid  patent,  and  of  its  having  been  in- 
fringed by  the  defendant's  making  a  profit  by 
such  infringement,  he  will  be  ordered  to  keep  an 
account  of  all  sales  to  be  made  of  the  ai-ticle 
alleged  to  be  an  infringement  of  the  patent,  and 
of  the  profits  thereon,  nntil  the  further  order  of 
the  court,  upon  condition  of  the  plaintiff's  waiv- 
ing all  right  to  more  than  nominal  damages  at 
the  time  of  the  action,  and  undertaking,  in  case 
the  verdict  and  judgment  should  be  in  favour  of 
the  defendant,  to  pay  to  him  the  expense  of  keep- 
ing such  account.    Ih, 

Value  of  Stock.]  —  Where  a  patentee  has 
obtained  a  verdict  against  the  defendant  for  in- 
fringing the  patent,  the  court  will  compel  him 
to  render  to  the  plaintiff  an  account  of  all 
articles  made  by  him  in  imitation  of  his  patent 
articles,  and  to  pay  to  the  plaintiff  a  sum  equal 
to  the  price  of  those  which  he  has  sold,  and  a 
further  sum  equal  to  the  value  of  so  many  of 
such  articles  as  the  defendant  has  remaining  in 
stock.    IfoUand  v.  Foji^,  23  L.  J.,  Q.  B.  211. 

Profits  actually  made.]— The  court  will  only 
direct  an  account  to  be  taken  of  the  profits 
which  have  been  actually  made  by  the  defen- 
dant, and  not  of  the  loss  which  the  plaintiff  has 
sustained  by  the  infringement.  Mwood  v.  Ch  ritty, 
18  C.  B.,  N.  S.  494  ;  34  L.  J.,  C.  P.  130  ;  13  W. 
R.  498.  See  Walter  v.  Larater,  8  C.  B.,  N.  S. 
162. 

Where  Infringement  of  Part] — Three  descrip- 
tions of  anchors  were  well  known  :  1.  The  Dutch 
or  common  anchor,  in  which  the  arms  and  the 
shank  were  all  in  one  piece,  the  palm  or  fluke 
being  sometimes  placed  inside  and  sometimes 
outside  the  extremity  of  the  arm ;  2.  Rogers's 
anchor,  the  peculiarity  of  which  was  that  the 
palm  or  fluke  was  placed  outside  the  extremity 
of  the  arm  ;  3.  Porter's  anchor,  the  arms  of  which 
moved  on  an  axis  in  the  shank,  the  palm  being 
placed  inside  the  arm,  with  a  horn  or  a  toggle 
at  the,  back,  and  of  the  width  of  the  arm.  T. 
took  out  a  patent  for  improvements  in  anchors, 
such  improvements  mainly  consisting  in  placing 
the  palm  at  the  back  or  outside  or  intermedi- 
ately of  the  breadth  of  the  arm,  and  making  the 
arm  or  toggle  form  part  of,  and  of  the  same 
width  as  the  palm,  combined  with  Porter's 
movable  arms.  In  his  specification  he  thus  de- 
scribed his  invention  :  "  The  improvements  are 
chiefly  applicable  to  that  class  of  anchors  known 
as  Porter's  anchoi?,  and  consist,  first,  of  forming 
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or  fixing  the  palm  intermediately  of  the  breadth 
of  the  arm  ;  secondly,  in  forming  the  horn  wider 
than  the  arm  ;  and  thirdly,  in  forming  or  affixing 
the  palm  of  that  class  of  anchor  known  as  Por- 
ter's anchor,  at  the  back  of  the  arm  ;  "  and  after 
describing  the  drawings  he  concluded  thas  :  "  1 
would  remark  that  I  am  aware  that  it  is  not  new 
to  place  the  palm  at  the  back  of  the  arm  of  ordi- 
nary anchors  ;  this  part  of  the  invention  there- 
fore consists  of  combining  the  fixing  of  the  palms 
to  the  back  of  those  arms  of  anchors  which  move 
on  an  axis.  The  angles  which  the  faces  of  the 
arms  and  the  faces  of  the  palms  make  to  the 
shank  and  to  each  other,  may  be  varied,  but  it  is 
important  that  the  angles  which  the  palms  make 
to  the  shank  and  those  made  by  the  arms  should 
be  different.  The  construction  shewn  are  those 
1  employ."  W.  (having  a  licence  from  T.)  made 
anchors  with  the  arms  moving  on  an  axis,  like 
Porter's,  and  with  the  palm  at  the  outside  of  the 
arm,  with  a  horn  of  a  greater  width  than  the 
arm,  and  nearly  identical  with  that  described  in 
T.'s  specification  and  drawings ;  but  he  forged 
the  arms,  palm,  and  horn  all  in  one  piece» 
whereas  T.*s  p^m  and  horn  were  formed  to- 
gether, and  then  fixed  to  the  back  or  "intermedi- 
ately of  the  breadth  "  of  the  arm.  The  jury,  in 
an  action  against  W.  for  non-payment  of  royal- 
ties, and  for  an  account,  found,  as  regarded  the 
palm,  that  W.  had  adopted  T.^s  invention,  but 
not  being  able  to  agree  as  to  the  horn,  they  were 
discharged  from  any  finding  as  to  that : — Held, 
that  T.  was  entitled  to  an  account  of  the 
anchors  so  made.  Trvtman  v.  Woodj  16  C.  B., 
N.  S.  479. 

Asiignee's  BigHt  to  claim  Aoeonnt.] — ^When 
an  assignment  is  made  of  a  share  of  profits 
(arising,  e.  g.,  from  the  working  of  a  patent 
by  liccDsees),  the  assignee  is  entitled  to  an 
account  from  the  licensee,  but  the  account 
must  be  taken  once  for  all  in  the  presence.of  all 
the  parties  interested.  The  licensee  is  not  bound 
to  account  to  the  assignor  and  to  each  assignee 
of  a  share  separately.  And  the  aasignee  who 
asks  for  an  account  must  place  himself  in  the 
position  of  the  assignor  by  offering  to  pay  to  the 
accounting  party  anything  which  may  be  due  to 
him  by  the  assignor.  An  account  of  profits  will 
not  be  directed  if  it  is  clear  that  no  profits  have 
been  made.  Bergniann  v.  Maoinillan^  17  Ch.  D. 
423  ;  44  L.  T.  794  ;  29  W.  R.  890. 

In  the  case  of  an  assignee  of  the  patent,  the 
account  will  only  be  taken  from  the  date  of  the 
registration  of  the  assignment.  Wood  v.  Ch  risty^ 
«upra, 

XTidence   Admitiible   in  Asoertaining.] — A 

licensee  of  a  patented  invention  was  ordered  to 
account  for  all  instruments  made  by  him  pur- 
suant to  the  patent.  He  alleged  that  the  in- 
struments which  he  had  made  were  not  covered 
by  the  patent  according  to  its  true  construction, 
and  in  support  of  his  contention  tendered  in 
evidence  a  prior  American  specification  (a  copy 
of  which  was  in  the  Library  of  the  Commis- 
sioners of  Patents,  but  was  not  proved  to  have 
been  known  to  the  patentee),  for  the  purpose  of 
shewing  that  a  construction  large  enough  to 
cover  the  instruments  made  by  the  licensee  would 
make  the  patent  bad  for  want  of  novelty,  and 
therefore  ought  not  to  be  adopted  by  the  court : — 
Held,  that  the  evidence  was  iimdmissible.  Clark 


V.  Adie  (No.  2),  3  Ch.  D.  134 ;  24  W.  R.  1007— 
C.  A.  Affirmed  in  H.  L.,  2  App.  Cas.  423  ;  46 
L.  J.,  Ch.  698 ;  37  L.  T.  1  ;  26  W.  R.  46. 

Aeeonnt  direoted  against  Tnutees  of  Bank- 
rupt.]— The  right  of  a  patentee  to  an  account  of 
profits  made  by  an  infringer  is  not  a  demand 
in  the  nature  of  unliquidated  damages  within 
s.  31  of  the  Bankruptcy  Act,  1869,  and  the 
amount  of  such  profits  is  provable  in  the  bank- 
ruptcy of  the  infringer.  WaUon  v.  Hulliday^ 
52  L.  J.,  Ch.  643  ;  48  L.  T.  646  ;  31  W.  R.  636— 
C.  A.  Aflirming  20  Ch.  D.  780 ;  61  L.  J.,  Ch. 
906  ;  46  L.  T.  878  ;  30  W.  R.  747. 

Property  in  Subject  of  Article  Infringed.]— 

There  is  a  right  of  property  in  an  article  made 
in  infringement  of  a  patent,  although  the 
court  would  order  the  article  to  be  destroyed. 
Vavtuseur  v.  Krupp,  9  Ch.  D.  351 ;  39  L.  T.  437 ; 
27  W.  R.  176— C.  A. 

A  foreign  sovereign  bought  in  Germany  shells 
made  there,  but  said  to  be  an  infringement  of  an 
English  patent.  They  were  brought  to  this 
country  in  order  to  be  put  on  boaM  a  ship  of 
war  belonging  to  the  forei^  sovereign,  and  the 
patentee  obtained  an  injunction  against  the 
agents  of  the  foreign  sovereign  and  the  persons 
in  whose  custody  the  shells  were,  restraining 
them  from  removing  the  shells  The  foreign 
sovereign  then  applied  to  be  and  was  made  a 
defendant  to  the  suit.  An  order  was  then  made 
by  the  Master  of  the  "Rolls,  and  affirmed  on 
appeal,  that  notwithstanding  the  injunction  he 
should  be  at  liberty  to  remove  the  shells.    Ih, 


f.  Diaoovery. 

Interrogatories — ITames  of  Vendees.] — Where 
a  defendant  does  not  deny  the  infringement,  it  is 
no  ground  for  his  refusing  to  answer  interroga- 
tories, that  the  answers  would  expose  persons  to 
whom  he  had  sold  the  patented  articles  to  actions. 
Tctlty  V.  Ikuton,  18  C.  B.  643  ;  26  L.  J.,  C.  P. 
293. 

A  patentee  of  improvements  in  brick-cutting 
machines,  who  was  a  manufacturer  of  the 
machines  by  an  agent  at  the  agent's  works  and 
not  a  licenser,  having  obtained  a  perpetual  in- 
junction against  the  defendants,  who  were  also 
manufacturers  of  brick-cutting  machines,  from 
infringement,  the  defendants  were  ordered  to 
file  an  affidavit  stating  the  number  of  machines 
made  by  them  since  the  date  of  the  patent,  and 
the  names  and  addresses  of  the  persons  to  whom 
the  same  had  been  sold,  and  of  the  agents  con- 
cerned in  the  transactions : — ^Held,  that  the 
plaintiff  was  entitled  to  have  discovery  of  the 
names  and  addresses  of  the  purchasers,  but  not 
of  the  agents  concerned,  there  being  nothing  to 
shew  that  any  agents  had  been  employed. 
Murray  v.  Clayton,  15  L.  R.,  Eq.  115  ;  42  L.  J. 
Ch.  191  ;  27  L.  T.  644  ;  21  W.  R.  498. 

As  to  Particulars  of  Infringements.] — In 

an  action  upon  a  deed  licensing  the  defendant  to 
manufacture  gates  upon  a  patented  principle,  in 
which  the  defendant  covenanted  to  pav  certain 
royalties  upon  all  gates  manufactured  by  him 
according  to  the  principle  and  to  deliver  quarterly 
statements  of  the  gates  so  manufactured  to  the 
plaintiff,  and  to  stamp  the  gates  so  manufac- 
tured, and  not  to  sell  any  gates  so  manufactured 


1075 


VATE^T— Infringement. 


1076 


below  certain  specified  prices,  the  court  refused 
to  allow  interrogatories  to  be  administered  to 
the  defendant,  asking  the  number  of  gates  con- 
structed by  the  defendant  wherein  the  apparatus 
for  closing  or  opening  the  gates  acted  simultane- 
ously upon  signals.  The  patent  being  one  for  an 
improved  apparatus  for  closing  and  opening  gates 
acting  simultaneously  upon  signals,  there  bieing 
other  methods  besides  the  patented  one  of  con- 
structing gates  so  acting,  and  it  being  denied  by 
the  defen^int  that  he  had  broken  his  covenants, 
interrogatories  as  to  prices  of  gates  sold  were 
also  disallowed,  it  not  appearing  that  the  plain- 
tiff relied  upon  this  as  a  substantial  cause  of 
action.    Lea  v.  Saxby,  32  L.  T.  731. 

In  a  suit  to  restrain  the  infringement  of  a 
patent  the  defendant  was  required  to  state 
whether  he  was  not  making  articles  in  all 
respects  identical  with  those  of  the  plaintiff,  and 
to  set  forth  in  what  respects  they  differed,  and 
by  what  process  they  were  made  : — Held,  that 
the  defendant,  who  alleged  prior  user  by  himself 
and  others,  had  sufficiently  answered  by  stating 
that,  save  so  far  as  the  articles  manufactured  by 
him  before  the  date  of  the  patent  were  similar  to 
those  of  the  plaintiff,  the  articles  he  now  made 
differed  from  those  made  by  the  plaintiff,  but  he 
could  not  shew  in  what  they  differed  without 
ocular  demonstration.  Crossley  v.  Tomey,  2  Ch. 
D.  533  :  34  L.  T.  476. 


As  to  prior  ITser.] — Held,  also,  that  the 


defendant  was  bound,  in  alleging  prior  user  by 
other  persons,  to  set  forth  the  names  of  some  of 
those  persons.    Ih, 

A  plaintiff  in  a  patent  case,  where  the  novelty 
of  the  invention  is  denied  by  the  answer  in 
equity,  has  no  right  to  a  discovery  of  the  par- 
ticulars on  whicSi  the  defendant  relies,  as 
shewing  a  user  of  the  thing  patented  prior  to 
the  date  of  the  patent.  Daw  v.  Eley^  2  Hem.  & 
M.  725. 

In  a  patent  action  where  the  plaintiff  or 
defendant,  as  the  case  may  be,  makes  out  a 
proper  case,  the  court  has  jurisdiction  to  order 
interrogatories  to  be  answered  notwithstanding 
the  provision  in  the  Patent  Law  Amendment 
Act,  1852,  for  the  delivery  of  particulars.  Birch 
V.  Mather^  22  Ch.  D.  629  ;  52  L.  J.,  Ch.  292 ;  31 
W.  R.  362. 

The  plaintiff  is  also  entitled  under  the  4l8t 
section  of  the  same  act,  to  the  names  and 
addresses  of  the  persons  by  whom  prior  user  is 
alleged  to  have  been  made  as  well  as  the  places 
where  the  prior  user  has  taken  place.    lb. 


Ab  to  Kature  of  TnfriTigiiig  Macliine — In- 


that  the  defendant  was  entitled  to  such  par- 
ticulars as  should  describe  those  portions  of  the 
machines  to  which  the  plaintiff  contended  that 
his  invention  had  been  applied,  so  as  to  enable 
the  defendant  .to  undeistand  as  far  as  possible 
the  nature  of  the  machines  as  to  which  he  was 
to  be  charged  under  either  of  the  covenants ; 
and  that  it  was  no  answer  to  the  application  for 
such  particulars,  that  the  defendant's  answer  to 
the  interrogatories  was  insufficient  to  enable  the 
plaintiff  to  furnish  the  particulars  j  for  if  the 
answers  were  insufficient,  they  should  have  been 
objected  to.  But  the  plaintiff  was  allowed  to 
inspect  the  machines  on  the  premises  of  the 
defendant,  and  also  to  examine  him  viv&  voce. 
Jones  V.  Lee,  26  L.  J.,  £z.  241. 


At  what  Time.] — Form  and  extent  of  in- 


terrogatories which  may  be  exhibited  to  a  defen- 
dant for  the  infringement  of  letters  patent, 
before  plea.  Thomas  v.  Tillies  17  Ir.  C.  L.  R. 
783. 

But  the  court  refused  to  allow  a  plaintiff  to 
administer  interrogatories  before  declaration,  it 
appearing  that  the  cause  of  action  arose  more 
than  six  years  before  the  action  was  commenced. 
Jones  V.  Pratt,  6  H.  &  N.  697 ;  30  L.  J.,  Ex. 
365  ;  7  Jur.,  N.  S.  978 ;  4  L.  T.  411 ;  9  W.  R. 
696. 

Inipection — ^Purpose  of.] — An  order  will  not 
be  made  on  the  application  of  a  plaintiff,  in  a 
suit  to  restrain  an  alleged  infringement  of  his 
patent,  for  inspection  of  the  defendant's  works 
and  machinery,  unless  the  court  is  satisfied  that 
the  inspection  is  essential  to  enable  the  plaintiff 
to  prove  his  case.  Batley  v.  Kynock,  19  L.  B., 
Eq.  90  ;  44  L.  J.,  Ch.  89  ;  23  W.  E.  52. 


At  what  Time.  ] — An  application  to  inspect 


the  defendant's  machinery  may  be  made  by  the 
plaintiff  before  the  delivery  of  the  declaration, 
in  an  action  for  infringement  of  the  plaintiff's 
patent ;  but  such  inspection  will  not  be  granted 
as  of  course,  or  without  the  party  applying  for 
it  shewing  that  the  inspection  is  material  for  the 
purposes  of  the  cause.  Amies  v.  KeUey,  1  B.  C. 
C.  123  ;  22  L.  J.,  Q.  B.  84  ;  16  Jur.  1047. 


Grounds  of  Applieation  for  Order  for.] 


speetion.] — In  an  action  by  a  patentee  against 
his  licensee,  on  a  covenant  to  pay  for  using  ma- 
chines made  with  his  invention,  and  to  make 
none  without ;  first,  breach  in  paying  for  roving 
machines  made  with  the  invention ;  and  secondly, 
in  making  machines  without  it ;  the  defendant 
having,  in  answer  to  interrogatories,  admitted 
the  making  of  hundreds  of  roving  machines,  but 
not  with  the  invention,  and  declared  that  he 
could  not  state  to  whom  they  were  sold,  nor 
give  any  further  information  about  them  without 
disclosing  his  own  evidence,  and  the  plaintiff 
claiming  in  respect  of  all  the  machines  the 
defendant  had  made  under  one  or  other  of  the 
covenants ;  and  asserting  that  he  had  seen  some  of  | 
em  which  had  his  invention  applied ; — Held, . 


— The  court  will  not  grant  an  order  for  an  in- 
spection of  a  machine,  upon  an  affidavit,  that 
the  machine  used  by  the  defendant  is  the  same 
for  which  the  plaintiff  has  obtained  a  patent. 
Shaw  V.  Bank  of  JCn^land,  22  L.  J.,  Ex.  26. 

In  an  action  for  the  infringement  of  a  patent 
for  a  mode  of  making  veneers  or  mouldings,  the 
court  refused  to  order  an  inspection  of  the  de- 
fendant's manufactory  and  machinery,  it  being 
doubtful,  on  the  plaintiff's  affidavit,  whether  his 
patent  was  for  the  kind  of  veneering  or  for  the 
process  by  which  it  was  done,  and  the  defendant 
positively  swearing  that  he  used  no  machinery  in 
the  process.  Meadows  v.  Kirkvian,  29  L.  J.,  Ex. 
205. 

In  an  action  by  an  assignee  of  a  patent  against 
the  publisher  of  a  newspaper  who  had  bought 
and  used  the  article,  the  plaintiff  having  applied 
to  the  court  to  compel  the  defendant  to  "  permit 
the  plaintiff,  his  manager  and  witnesses,  to  in- 
spect the  type  of  the  defendant  used  by  him  in 
printing  the  newspaper,  and  if  necessary  to  take 
specimens  for  the  purpose  of  being  analysed,  in 
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Older  to  pTodace  eyidence  at  the  trial  of  the 
cause,"  the  court  refused  the  application. 
Patent  Type-founding  Compafiy  v.  Walter,  5 
H.  &  N.  192 ;  29  L.  J.,  Ex.  207 ;  6  Jur.,  N.  S. 
103. 

But  the  plaintiff  subsequently  filed  a  bill  in 
equity  against  the  defendant,  and  an  order  was 
made  for  inspection  and  the  delivery  of  a  com- 
petent portion  of  the  type  for  the  purposes  of 
analysis.  8.  C,  Johns.  727 ;  8  W.  R.  363.  See 
also  Jones  v.  Zee,  supra, 

Lupeotion.  of  Books — After  Verdict.]  —  The 

plaintiffs  obtained  a  verdict  in  an  action  for  the 
infringement  of  a  patent ;  a  rule  to  enter  the 
verdict  for  the  defendant  was  discharged,  and 
the  defendant  appealed.  An  order  was  after- 
wards made  for  an  account  of  profits,  which  was 
not  appealed  against,  but  on  the  parties  appear- 
ing before  the  master  for  the  purpose  of  taking 
the  account,  the  defendant  reEused  to  produce 
his  books.  The  court  made  absolute  a  rule  for 
production  and  inspection  of  his  books,  and  for 
interrogatories  to  him,  notwithstanding  the  pen- 
dency of  the  appeal.  Saxhy  v.  JUasterhrook,  7 
L.  R.,  Ex.  207  ;  41  L.  J.,  Ex.  113  ;  26  L.  T.  439  ; 
20  W.  R.  761. 

The  inspection  intended  by  16  &  16  Yict.  c.  83, 
8.  42,  is  an  inspection  of  the  instrument  or 
machinery  manufactured  or  used  by  the  parties, 
with  a  view  to  evidence  of  infringement,  and 
not  an  inspection  of  books.  Vidi  v.  Smith, 
3  El.  &  Bl.  969  ;  23  L.  J.,  Q.  B.  342  ;  1  Jur.,  N.  S. 
14. 

ST.  Other  Points. 

Trial.]  —  In  the  absence  of  special  circum- 
stances the  ordinary  issues  in  a  patent  suit  will 
be  tried  before  the  court  itself  without  a  jury. 
JPatent  Marine  Inrentions  Company  v.  Chad- 
1mm,  16  L.  R.,  Eq.  447 ;  28  L.  T.  614  ;  21  W.  R. 
746. 

Ifiues  Granted.] — The  usual  issues  may  be 
granted  in  a  patent  suit  before  the  hearing  of 
the  cause,  altnough  the  defendant  denies  the 
validity  of  the  plaintiff  s  patent  on  the  ground 
of  the  generality  of  the  claim  in  the  specification. 
Arnold  v.  Bradbury,  6  L.  R.,  Ch.  706. 

Confolidation.] — One  hundred  and  thirty-four 
suits  wero  instituted  against  as  many  defendants 
by  a  patentee  for  infringement  of  his  patent,  and 
interrogatories  were  served.  Seventy-seven  de- 
fendants, combining  together  amongst  themselves 
8o  as  to  make  four  b(^ies  in  all,  moved,  before 
putting  in  any  answers,  that  the  plaintiff  might 
be  directed  to  proceed  with  one  suit  only  until 
it  should  have  been  determined,  or  until  the 
validity  of  the  patent  should  have  been  finally 
decided,  or  until  further  order;  and  that  the 
proceedings  in  the  other  suits  might  in  the 
meantime  be  stayed,  or  that  the  time  for 
answering  and  producing  documents  might  be 
enlarged,  the  moving  defendants  undertaking  to 
be  bound  by  the  result  of  the  selected  suit  so 
fas  as  the  Question  of  the  validity  of  the  patent 
was  concerned.  The  court,  upon  terms,  and  the 
plaintiff  not  opposing,  made  an  order  with  a 
view  of  trying  before  itself  the  question  of 
validity  in  the  first  instance,  before  entering 
upon  the  question  of  infringement.  Foxwell  v. 
^yeb9ter,  4  De  G..  J.  &  8.  77. 


Disooyery  of  Kew  Evidence.] — The  court  will 
at  any  time  during  the  progress  of  a  patent  suit 
allow  a  defendant  to  raise  a  fresh  issue  on  the 
discovery  of  facts  which  could  not  with  due 
diligence  have  been  discovered  before.  IloUte 
V.  Rohertsoji,  4  Ch.  D.  9  ;  46  L.  J.,  Ch.  1— C.  A. 

ITse  of  Independent  .Soientiflc  Assiitance  by 
the  Conrt.] — ^Where  in  a  patent  case  the  evidence 
is' conflicting  and  indecisive  on  a  scientific  point, 
the  court  is  at  liberty  to  obtain  competent 
independent  scientific  assistance  in  determining 
the  matters  at  issue.  BadiscJis  AHili7i  und  Soda 
Fabrik  v.  Levinstein,  24  Ch.  D.  166  ;  52  L.  J., 
Ch.  704  ;  48  L.  T.  822  ;  31  W.  R.  913. 

Frocednre  in  Case  of  alleged  Infringement  by 
use  of  a  Secret  Frocesi.] — Where  in  a  patent 
case  the  defendant  denies  infringement,  but 
objects  to  state  in  open  court  the  process  he 
actnally  practises,  on  the  ground  that  it  is  the 
subject  of  a  valuable  secret,  of  the  benefit  of 
which  he  would  be  deprived  by  disclosure,  the 
court  will  first  ascertain  whether  the  defence 
fails  in  all  other  respects  than  infringement,  and 
then,  unless  the  defendant  prefers  to  submit  to 
an  injunction,  will  hear  the  evidence  and  argu- 
ments with  respect  to  the  alleged  infringement 
by  the  secret  process  with  closed  doors,  and, 
with  a  view  to  further  protecting  the  secret,  will 
order  the  shorthand  notes  of  the  private 
hearing  to  be  impounded  until  either  an  appeal 
is  entered  or  the  right  to  appeal  is  abandoned. 
lb. 

Appeal — Iig'nnction  Pending.]  —  In  an  action 
to  restrain  the  infringement  of  a  patent  for  im- 
provements in  the  method  of  making  ornamental 
tin  plates  the  plaintiff  obtained  an  injunction. 
The  defendant  being  about  to  appeal,  moved  to 
suspend  the  injunction  pending  the  appeal, 
offering  to  give  any  undertaking  as  to  damages 
that  the  court  might  think  fit  to  impose,  and  to 
prosecute  the  appieal  with  diligence,  and  alleging 
that  if  he  was  prevented  from  carrying  out  the 
numerous  contracts  he  had  in  hand,  the  result 
would  be  to  destroy  his  connexion  and  to  cause 
him  irreparable  damage  : — Held,  no  ground  for 
suspending  the  operation  of  the  injunction,  for 
that  the  defendant  could  buy  the  articles  in  the 
market  and  so  fulfil  his  contracts.  Flower  v. 
Lloyd,  36  L.  T.  444. 

Varying  XinntecJ — In  an  action  for  infringe- 
ment of  a  patent,  judgment  was  given  for  an 
injunction  against  manufacture  or  sale.  The 
registrar  refused  to  insert  in  the  minutes  an 
Older  against  importation  or  exportation.  On 
motion  to  vary  the  minutes  in  this  and  other 
particulars  : — Held,  that  the  refusal  was  right, 
but  that  in  some  other  particulars  the  minutes 
must  be  varied  ;  the  plaintiff  to  pay  the  costs  of 
the  motion,  having  failed  on  the  substantial 
point  at  issue.  British  Dynamite  Company  v. 
Krebt,  25  W.  R.  846. 


VI.  CONFIRMATION,  RENEWAL  AND  EX- 
TENSION OF  LETTERS  PATENT. 

1.   CONPIBMATION. 

Conditioni  as  to.] — By  an  act  of  parliament 
reciting  that  letters  patent  had  been  granted  to 
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A. ;  that  the  specification  was  enrolled  within 
six  months,  instead  of  being  enrolled  within 
four  months,  after  date,  as  required  by  the 
lettere  patent ;  that  the  letters  patent  contained 
a  proviso  for  making  them  void,  if  they  should 
become  vested  in,  or  in  trust  for  more  than 
twelve  persons ;  and  that  certain  persons  had 
agreed  to  form  themselves  into  a  company  for 
working  the  patent ;  powers  were  given  for  the 
formation  of  a  company,  and  enabling  the 
patentee  to  assign  the  patent  to  them,  or  to 
license  them  to  work  it.  A  subsequent  section, 
reciting  the  enrolment  of  a  specification  within 
due  time,  and  that  such  enrolment  had  arisen 
from  inadvertence  and  misinformation,  and  that 
it  was  expedient  that  the  patent  •  should  be 
rendered  valid  to  the  extent  thereinafter  men- 
tioned, enacted,  that  the  letters  patent  should, 
during  the  remainder  of  the  term,  be  considered, 
deemed,  and  taken  to  be  as  valid  and  effectual 
to  all  intents  and  purposes  as  if  the  specification 
80  enrolled  by  A.,  within  six  months  after  date, 
had  been  enrolled  within  four  months  : — Held, 
that  the  confirmation  of  the  patent  was  uncon- 
ilitional,  and  was  not  dependent  on  the  forma- 
tion of  a  company.  Stead  v.  Carey ^  1  C.  B.  496; 
14  L.  J.,  C.  P.  177  ;  9  Jur.  511. 

To  entitle  a  patentee  to  a  confirmation  of 
letters  patent,  under  5  &  6  Will.  4,  c.  83,  s.  2, 
the  patentee  must  shew  that  he  believed  himself 
the  first  and  original  inventor.  Card'*  Patent, 
In  re,  6  Moore,  P.  C.  C.  207  ;  12  Jur.  507. 

The  authority  conferred  upon  the  crown  by 
5  &  6  Will.  4,  c.  83,  s.  2,  to  confirm  letters  patent, 
is  discretionary  in  the  judicial  committee,  to 
recommend  or  not  a  confirmation.  IlonibalVs 
Patent,  In  re,  9  Moore,  P.  C.  C.  378. 

The  jurisdiction  is  one  which  is  most  cautiously 
and  sparingly  to  be  exercised,  as  the  effect  of  a 
confirmation  of  letters  patent  is  to  give  force 
and  validity,  by  a  quasi-legislative  authority,  to 
a  grant  of  monopoly  actually  void,  and  to  exclude 
from  the  use  of  the  invention  not  only  other 
subjects  of  her  Majesty  in  England,  but  even  the 
first  and  original  inventor,  who  may  have 
actually  brought  it  into  public,  though  not  into 
general  use,  before  the  patent  was  taken  out. 

Two  conditions  are  required  from  a  petitioner 
applying  for  a  confirmation,  to  establish,  first, 
that  before  the  date  of  the  letters  patent  (the 
subject  of  application)  the  invention  was  not 
]mblicly  and  generally  used ;  and,  second,  that 
the  grantee  of  such  letters  patent  believed  him- 
self the  first  and  original  inventor.     Ih, 

The  6  &  6  Will.  4,  c.  83,  s.  2,  applies  to  con- 
firmation of  letters  patent  for  an  extended  term, 
as  the  grant  of  such  extended  term  is  a  grant  of 
new  letters  patent,  which  are  subject  to  the 
same  conditions  and  open  to  the  same  objections 
and  entitled  to  the  same  advantages  as  the 
original  letters  patent.    Ih, 

2.  Re:newal  and  £xtei7SI0n. 
a.   Generally. 

Effect  of.] — The  prolongation  of  a  patent  is, 
by  5  &  6  Will.  4,  c.  83,  and  16  &  17  Vict,  c.  116, 
the  same  as  a  new  grant.  Betts*  Patent,  In  re, 
1  Moore,  P.  C.  C,  N.  S.  49 ;  9  Jur.,  N.  S.  137 ; 
7  L.  T.  577  ;  11  W.  R.  221. 

Grant  of,  DiviBible.] — Three  separate  original 


letters  patent  were  granted  to  the  inventor  for 
England,  Scotland,  and  Ireland,  respectively. 
The  Scoteh  patent  was  void  for  want  of  novelty, 
and  afterwards  a  prolongation  of  the  terms  of 
the  three  original  patents  was  granted  by  one 
and  the  same  letters  patent  under  the  great  seal 
of  the  United  Kingdom  pursuant  to  15  &  16  Vict, 
c.  83 : — Held,  that  the  grant  of  prolongation 
was  divisible,  and  operated  as  if  there  had  been 
separate  grants  by  separate  instruments  for  the 
three  countries,  so  that  the  prolongation  of  the 
English  patent  was  not  rendered  void  by  the 
invalidity  of  the  Scotch  patent.  Bovilly.  Fineh^ 
5  L.  R.,  C.  P.  523  ;  39  L.  J.,  C.  P.  277  ;  23  L.  T. 
151  ;  18  W.  R.  1071. 

Date.] — Original  letters  patent,  for  a  term  of 
fourteen  years,  were  dated  on  the  26th  February, 
1 825,  and  renewed  letters  patent  were  dated  on 
the  26th  February,  1839 :— Held,  that  the  day 
must  be  reckoned  inclusively,  and  that  the  for- 
mer term  expired  on  the  25th  February,  1839, 
and,  consequently,  the  renewed  letters  patent 
were  granted  after  the  original  letters  patent 
had  expired.  Mussell  v.  Ledmm,  14  M.  &  W. 
574  ;  14  L.  J.,  Ex.  353  ;  9  Jur.  557. 

The  crown  is  not  restricted  as  to  the  time 
within  which  it  may  act  upon  such  report,  and 
renewed  lettera  patent  are  not  void  because  they 
are  dated  after  the  expiration  of  the  original 
letters  patent.    Ih.  in  H.  L.,  infra. 

An  application  for  a  renewal  is  prosecuted 
with  effect,  within  the  terms  of  5  &  6  Will.  4, 
c.  83,  s.  4,  if  the  party  applying  obtains  the 
report  of  the  judicial  committee  of  the  privy 
council  before  the  expiration  of  the  original 
patent.    lb, 

Towet  of  Judicial  Committee.] — ^The  5  &  6 
Will.  4,  c.  83,  s.  4,  does  not  authorize  the  judicial 
committee  of  the  privy  council  to  impose  terms 
as  conditions  on  which  patents  are  to  be  renewed. 
The  authority  of  the  committee  is  limited  to 
reporting  on  matters  as  between  the  public  and 
the  party  applying.  Ledsam  v.  Russell  (in  error), 

1  H.  L.  Cas.  687. 

The  judicial  committee  has  jurisdiction  to  en- 
tertain a  petition,  referred  to  them  by  the  crown, 
seeking  to.  revoke  an  order  in  council,  made  upon 
their  recommendation,  upon  an  application  by 
patentees  for  a  prolongation  of  letters  patent, 
and  to  recall  the  warrant  for  sealing  such  letters 
patent.   Schlftmberger,Inre,  9  Moore,  P.  C.  C.  1. 

The  power  given  by  7  &  8  Vict,  c  69,  s.  2,  to 
recommend  an  extension  of  the  term  of  letters 
patent  for  an  invention,  is  exhausted  when  an 
extension  has  been  once  recommended,  and  new 
letters  patent  granted.    Oavchei-'s  Patent,  In  re, 

2  Moore,  P.  C.  C,  N.  S.  532. 

Objection  to.] — In  the  objections   filed 

by  the  objectors,  this  point  was  not  taken  : 
— Held,  that  the  objection  could  be  raised  on 
the  application  to  fix  a  day  for  hearing  of  the 
petition.    lb, 

Oronnds  for  Eztenfion.] — The  merit  and 
utility  of  the  invention  ;  the  merit  of  the  peti- 
tioner in  patronizing  an  ingenious  inventor,  and 
liberally  expending  money  to  introduce  the 
invention  ;  the  amount  of  profit  not  being 
greater  than  the  ordinary  profit  on  capital  em- 
ployed   in    similar    trades ;    the    annoyances, 
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anxiety,  and  costs  of  litigation,  are  several 
grounds  of  consideration  in  recommending  an 
extension.  IVhUehouse^g  Patent,  In  re,  2  Moore, 
P.  C.  C.  496. 


Inadeqnate  Benmneration.] — An  exten- 


sion was  granted  for  five  years,  the  invention 
being  of  great  merit  and  public  utility,  but  the 
patentee  and  his  grantees  having  received  no 
remuneration  in  consequence  of  the  originality 
of  the  patent  being  disputed  at  law.  Smith's 
Patent,  In  re,  7  Moore,  P.  C.  C.  133. 

Where  circumstances  shewed  a  want  of  ade- 
quate remuneration,  an  extension  of  the  term  of 
letters  patent  granted  for  six  years.  Cart's 
Patent,  In  re,  4  L.  R.,  P.  C.  C.  539  ;  9  Moore, 
P.  C.  C.,N.  S.  379. 


ITon-nser.] — The  grounds  on  which  exten- 


sions of  patents  arc  granted  have  all  reference  to 
the  inventor.  They  are,  first,  to  reward  the  inven- 
tor for  the  peculiar  ability  and  industry  he  has 
exercised  in  making  the  discovery.  Secondly, 
to  reward  him,  because  some  great  benefit  of  an 
unusual  description  has  by  him  been  conferred 
upon  the  public  through  the  invention  itself ; 
or,  thirdly,  because  the  inventor  has  not  been 
sufiSciently  remunerated  by  the  profits  derived 
from  his  strenuous  exertions  to  make  the  inven- 
tion profitable.  All  these  grounds  proceed  on 
the  supposition  that  the  invention  is  a  new  and 
a  useful  invention.  But  where  an  inventor 
intentionally  delays  for  a  great  length  of  time 
attempting  to  put  the  invention  into  practice, 
those  reasons  for  a  prolongation  of  the  patent 
cannot  be  relied  upon  by  him,  unless  he  shews 
some  reasonable  g^und,  such  as  want  of  funds, 
for  the  delay.  Norton^ s  Patent,  In  re,  1  Moore, 
P.  C.  C,  N.  S.  339  ;  9  Jur.,  N.  S.  419  ;  11  W.  R. 
720  ;  8.  P.,  Marchvoich,  In  re,  13  Moore,  P.  C.  C. 
310  ;  8  W.  R.  333. 

When  the  utility  of  a  patent  has  not  been 
tested  by  actual  employment,  for  a  period  of 
fourteen  years,  although  efforts  have  been  made 
by  the  patentee  to  bring  it  into  use,  it  raises  a 
very  strong  presumption  against  its  practical 
utility,  which  presumption  can  only  be  rebutted 
by  the  strongest  evidence.  Allan's  Patent,  In 
re,  1  L.  R,  P.  C.  507  ;  36  L.  J.,  P.  C.  76. 

If  an  invention  has  not  been  brought  into 
practical  use  during  the  term  of  the  letters 
patent,  it  raises  a  strong,  though  not  conclusive, 
presumption  against  its  utility ;  and  unless  there 
are  circumstances  to  rebut  such  presumption,  an 
extension  will  not  be  granted.  Herbert^t  Patent, 
In  re,  1  L.  R.,  P.  C.  399. 

The  fact  of  a  patent  of  a  valuable  nature,  but 
having  a  limited  market,  not  having  been  so 
generally  used  as  to  remunerate  the  inventor, 
is  sufficient  to  remove  the  presumption  against 
the  utility  of  the  invention.    lb. 

When  a  patentee  entered  into  an  agreement 
with  parties  to  work  the  patent,  but  owing  to 
disputes  between  them  the  invention  was  not 
prosecuted  till  within  a  short  period  before  the 
expiration  of  the  letters  patent,  an  extension 
was  refused.  Patterson's  Patent,  In  re,  6  Moore, 
P.  C.  C.  469  ;  13  Jur.  693. 

Bebutting  Premimption  firom  Kon-iise.] — In 
all  cases  where  the  utility  of  a  patent  has  not 
been  tested  by  actual  employment  the  question 
to  be  considered  is,  whether  the  evidence  is  sufli- 
cient  to  rebut  the  presumption  arising  from  its 


non-use  that  the  invention  is  one  of  no  practical 
utility.  Application  for  a  prolongation  of  the 
term  granted  after  strong  and  unanswered  evi- 
dence of  utility,  though  the  patent  had  not  been 
used  in  England  during  the  whole  of  the  term. 
On  grounds  of  public  policy  the  condition  was 
annexed  that  the  government  and  all  contractors 
employed  by  the  government  should  be  at  liberty 
to  use  the  invention.  Huglies'  Patent,  In  re, 
4  App.  Cas.  174  ;  48  L.  J.,  P.  C.  20  ;  27  W.  R. 
493— P.  C.  See  also  BakewelVs  Patent,  In  re, 
15  Moore,  P.  C.  C.  385  ;  and  Allan's  Patent, 
supra. 

Question  as  to  Validity.] — If  it  can  be  clearly 
shewn  that  the  patent  sought  to  be  extended  is 
bad  for  want  of  originality,  the  privy  council 
will  not  entertain  the  application.  Aliter,  if  at 
most  a  doubtful  question  as  to  the  validity  of 
the  letters  patent  can  be  raised.  Betts'  Patent, 
In  re,  1  Moore,  P.  C.  C,  N.  S.  49  ;  9  Jur.,  N.  S. 
137  ;  7  L.  T.  577  ;  11  W.  R.  221.  See  also  Hiiri 
Patent,  In  re,  post,  col.  1087. 

On  an  application  for  the  prolongation  of 
a  patent  it  is  not  the  practice  to  decide  upon 
the  novelty  or  utility  of  the  patent,  except  so 
far  as  such  novelty  or  utility  may  properly  be 
described  as  merit  of  that  high  degree  that,  every 
other  requisite  being  satisfactory,  it  would  en- 
title the  patentee  to  a  prolongation.  Saxby's 
Patent,  In  re,  7  Moore.  P.  C.  C,  N.  S.  82 ;  19 
W.  R.  513. 

Lis  pendens.] — ^Letters  patent  being  aix)ut  to 
expire,  an  application  for  an  extension  will  be 
heard  during  the  pendency  of  legal  proceedings 
as  to  the  validity  of  the  patent.  ICay's  Patent, 
In  re,  2  Moore,  P.  C.  0,  241. 

The  circumstance  of  there  being  a  lis  pendens 
respecting  the  validity  of  the  letters  patent  is  no 
objection  to  the  grant  of  an  extension  of  the 
original  letters  patent.  Heath's  Patent,  In  re, 
8  Moore,  P.  C.  C.  217. 

Effect  of  Condition.] — If  the  judicial  com- 
mittee should  impose  a  condition  on  a  party 
applying  for  the  renewal  of  a  patent,  such  party 
need  not,  in  an  action  for  the  infringement  of 
the  patent,  aver  that  such  condition  was  com- 
plied with  before  the  patent  was  renewed, 
Ledsam  v.  Russell,  1  H.  L.  Cas.  687. 

Disoontinaanee  of  Part.]— Where  letters 

patent  embraced  several  subjects,  one  only  of 
which  had  been  worked  out,  and  that  part  of  the 
patent  was  affected  by  subsequent  patented  im- 
provements by  the  same  patentee,  and  could  not 
be  effectually  used  without  such  subsequent  im- 
provements, the  judicial  committee,  before  re- 
commending an  extension  of  the  term  of  the 
first  patent,  put  the  petitioner  upon  terms  of 
disclaiming  all  the  parts  of  the  original  patent 
not  worked  out,  and  restricted  the  prolongation 
of  the  unexpired  term  of  the  subsequent  patents. 
Bodmer's  Patent,  In  re,  8  Moore,  P.  C.  C. 
282. 

As  to  Lioenoes.] — A  patentee,  who  was 

not  a  manufacturer,  granted  a  licence  to  a  manu- 
facturing firm  to  manufacture  the  patented 
article,  which,  by  agreement  between  them,  was 
of  an  almost  exclusive  character.  In  granting 
a  prolongation,  the   new  letters  patent  were 
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directed  to  be  made  upon  the  condition  that 
licences  should  be  granted  by  the  patentee  to 
the  public  upon  terms  similar  to  the  one  already 
granted.  MalleVs  Patent^  In  re,  1  L.  R.,  P.  C. 
308. 

• 

Ab  to  Apprentieei.] — An  extension  was 

opposed  by  the  apprentices  of  the  patentee, 
who  alleged  that  they  should  not  be  able  to 
get  employment.  It  appearing,  however,  that 
they  had  been  so  instructed  as  to  be  able  to 
get  employment  in  another  branch  of  the 
trade,  no  condition  was  imposed  on  the  paten- 
tee on  that  account.  Baxter's  Patent^  13  Jur. 
593. 

Ab  to  Partner.] — A  patentee,  formerly  in 

partnership  with  J.  and  W.,  by  a  deed  of  dissolu- 
tion stipulated  that  they  should  have  the  ex- 
clusive right  of  granting,  in  certain  cases, 
licences  for  manu&cturing  the  patent  article. 
In  recommending  an  extension,  the  judicial 
committee  imposed  a  condition  on  the  patentee 
to  secure  to  J\,  in  whom  the  interest  under  the 
deed  of  dissolution  then  vested,  the  same  interest 
in  the  new  letters  patent  as  relatod  to  the  grant- 
ing of  licences  as  was  provided  by  the  deed  of 
dissolution,  but  refused  to  allow  J.  to  substitute 
new  licences  for  those  granted  under  the  original 
letters  patent,  in  the  event  of  the  original  licen- 
sees declining  to  renew  their  licences  from  him 
under  the  new  grant.  Normandy's  Patent,  In 
re,  9  Moore,  P.  C.  C.  452. 

For  Benefit  of  Patentee.]  —  The  inventor 
and  patentee  had  lost  largely  by  the  patent, 
but  his  assignees  had  lately  made  very  con- 
siderable profits,  and  from  their  position  in  the 
trade  were  likely  to  command  a  very  laige 
sale  of  the  patent  article.  The  patent  was  of 
high  merit,  and  of  great  service  to  the  public 
safety.  A  prolongation  of  the  term  was  granted 
to  the  assignees  for  four  years,  upon  conditions, 
first,  that  the  assignees  securoid  to  the  patentee 
half  the  profits  derived  from  the  sale ;  and, 
secondly,  that  the  patented  article  should  be 
sold  by  the  assignees  to  the  public  at  a  fixed 
price.  Hardy's  Patent,  In  re,  6  Moore,  P.  C.  C. 
441  ;  13  Jur.  177. 

An  extension  was  recommended  in  favour  of 
an  assignee,  on  his  securing  an  annuity  to  the 
inventor  during  the  subsistence  of  the  new 
letters  patent.  Whitehouse's  Patent,  In  re,  2 
Moore,  P.  C.  C.  496. 

When  Befused.] — Where  the  executor 

of  the  surviving  assignee  of  a  patentee  peti- 
tioned for  an  extension,  and  it  was  established 
that  a  valuable  consideration  had  been  given 
for  the  assignment,  and  that  the  assignee  had 
sustained  considerable  loss,  the  judicial  com- 
mittee, in  granting  an  extension,  refused  to 
impose  terms  upon  the  petitioner  in  favour  of 
the  patentee.  Boditier's  Patent,  In  re,  6  Moore, 
P.  C.  C.  468. 

For  Benefit  of  Widow  of  Patentee.] — 

Petition  for  prolongation  by  a  patentee,  together 
with  the  assignees  of  a  moiety  of  the  patent. 
After  the  presentation  of  the  petition,  and  be- 
fore the  hearing,  the  patentee  died,  having  by 
his  will  appointed  his  widow  executrix  and  re- 
siduary   legatee.     Extension    granted    to    the 
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assignees  on  condition  that  they  held  the  moiety 
of  the  patent  in  trust  for  the  widow  of  the 
patentee.    Ih, 

Condition  of  ITier  by  Crown.]  —  The   new 

letters  patent  may  be  subject  to  the  condition 
which  has  become  now  a  usual  one  in  cases 'of 
inventions  which  are  likely  to  be  required  for 
use  by  the  government,  that  the  government 
and  its  contractors  shoald  be  entitled  to  use 
the  invention.  Xapier's  Patent,  In  re,  6  App. 
Cas.  174 ;  50  L.  J.,  P.  C.  40 ;  29  W.  R.  745— 
P.O. 


Kot  imposed.]— The  patentee  of  a  patent 


for  improvements  in  the  manufacture  of  fire-arms 
had  received  large  sums  of  money  from  Govern- 
ment for  the  expenses  of  experiments,,  and  by 
way  of  bounty  and  reward,  but  from  the  nature 
of  the  patent  had  not,  in  the  opinion  of  the 
judicial  committee,  received  sufiicient  remu- 
neration for  his  invention,  and  in  granting  an 
extension  the  committee  refused  to  impose  a 
condition  in  the  new  grant  that  the  crown 
should  be  at  liberty  to  use  the  invention  for  the 
public  service  without  licence  from  the  patentee. 
Lancaster's  Patent,  In  re,  2  Moore,  P.  C.  C, 
N.  S.  189. 

But  a  grant  of  letters  patent  to  a  subject  does 
not  exclude  the  crown  from  using  the  invention. 
Feathers  v.  Reg.,  30  L.  J.,  Q.  B.  200 ;  12  L.  T. 
114  ;  6  B.  &  S.  257. 

The  right  of  the  crown  to  use  a  patented  in- 
vention is  not  because  the  crown  is  impliedly 
excepted  from  the  effect  of  letters  patent,  but 
because  the  privilege  thereby  granted  is  granted 
against  subjects  only  and  not  against  the  crown. 
Dixon  V.  London  Small  Arms  Company,  1  App. 
Cas.  632  ;  46  L.  J.,  Q.  B.  617  ;  35  L.  T.  559  ;  25 
W.  R.  142. 

Aeiignees.] — Assignees  of  letters  patent  may 
lawfully  obtain  a  renewal  of  such  letters  patent. 
Ledsam  v.  Russell,  14  M.  &  W.  574 ;  14  L.  J., 
Ex,  353 ;  9  Jur.  557.  Affirmed  in  Ex.  Cb.,  16 
M.  &  W.  633  ;  16  L.  J.,  Ex.  145  ;  and  in  Dom. 
Proc,  1  H.  L.  Cas.  687. 

The  committee  has  power,  under  7  &  8  Vict. 
c.  69,  s.  4,  to  grant  an  extension  to  the  assignee 
of  the  patentee.  Napier's  Patent,  In  re,  13 
Moore,  P.  C.  C.  543  ;  9  W.  R.  390. 

To  entitle  an  equitable  assignee  to  appear  with 
the  legal  assignees  of  a  patent,  on  a  petition  for 
a  prolongation  of  the  letters  patent,  the  name 
of  such  equitable  assignee  must  appear  with 
the  other  petitioners  in  the  advertisements 
required  by  5  &  6  Will.  4,  c.  83,  s.  4,  and 
r.  2.  Nobel's  Patent,  In  re,  7  Moore,  P.  C.  C. 
191. 

Although  by  7  &  8  Vict.  c.  69,  s.  4,  the  assignee 
of  a  patentee  is  entitled  to  apply  for  an  exten- 
sion, yet  he  does  not,  unless  under  peculiar  cir- 
cumstances, stand  on  the  same  favourable  foot- 
ing as  the  original  inventor,  as  the  ground  that 
the  merits  of  the  inventor  ought  to  be  properly 
rewarded,  in  dealing  with  an  invention  which 
has  proved  useful  and  beneficial  to  the  public, 
does  not  exist  in  the  case  of  an  assignee,  unless 
such  assignee  is  a  person  who  has  assisted  the 
patentee  with  funds  to  enable  him  to  perfect 
and  bring  out  his  invention,  and  thus  to  bring 
it  into  use.  Norton's  Patent,  In  re,  1  Moore, 
P.  C.  C,  N.  S.  339. 
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Bandents  Abroad.] — Where  the  party  apply- 
ing for  un  extension  of  a  patent  is  resident 
abroad,  and  has  no  manufacture  in  England, 
advertising  in  the  newspapers  published  in  the 
towns  or  county  where  the  persons  to  whom  he 
has  granted  licences  are  resident,  is  a  sufficient 
compliance  with  the  5  &  6  Will.  4,  c.  83,  s.  4. 
J)crosne*t  Patent,  In  re,  4  Moore,  P.  C.  C. 
416. 

Efbot  of  Statute  on  ITser  of  Patent.  ]-^After 
an  assignee  of  a  patentee  had  incurred  consider- 
able loss  in  carrying  out  a  patent  for  a  smoke 
prevention  apparatus,  a  statute  passed  to  compel 
the  owners  of  furnaces  in  the  metropolis  to  con- 
struct them  so  as  to  consume  their  own  smoke  : 
— Held,  that  though  the  act  might,  in  effect, 
compel  the  use  of  the  petitioner's  patent,  yet 
that  such  circumstance  formed  no  objection  to 
a  renewal  of  the  term  of  the  letters  patent,  the 
merits  of  the  invention  and  loss  incurred  in 
carrying  it  out  being  established.  Foard's 
Patent^  In  re,  9  Moore,  P.  C.  C.  376. 

Seoteh  Patents.] — The  use  of  an  invention 
in  England*  prior  to  the  date  of  letters  patent 
grant^  for  Scotland  will  invalidate  the  Scotch 
patent ;  and  the  judicial  committee  accordingly 
refused  to  confirm  a  Scotch  patent,  the  inven- 
tion being  used  in  England  before  the  date  of 
the  Scotch  patent.  Rohinson^s  Patent,  In  re, 
6  Moore,  P.  C.  C.  65. 


b.  Foreign  InTention. 

Foreigners,  Position  of.] — The  importer  of  an 
invention  from  abroad  is  an  inventor  within  the 
5  &  6  Will.  4,  c  83,  and  entitled  to  apply  for  an 
extension,  but  the  judicial  committee  will  look 
with  jealousy  into  the  merits  of  an  invention 
imported.  Claridge^s  Patent,  In  re,  7  Moore, 
P.  0.  C.  394. 

The  provisions  of  the  15  &  16  Vict.  c.  83,  s.  25, 
apply  only  to  patents  granted  in  the  United 
Kingdom  subsequent  to  the  passing  of  that 
statute.  Bodmer*s  Patent,  In  re,  8  Moore,  P.  C. 
C.  282. 

An  alien  resident  abroad,  who  was  inte- 
rested in  an  English  patent  by  a  foreign  in- 
ventor, and  who  had  also  considerable  dealings 
in  this  country  in  respect  of  sales  of  the 
patented  machine  and  in  granting  licences  for 
the  use  of  such  patent,  has  such  a  locus  standi 
as  to  entitle  him  to  petition  the  crown  to  revoke 
an  order  in  council  for  granting  an  extended 
term  of  an  English  patent,  and  to  recall  the 
warrant  for  sealing  such  patent.  Schiumherger, 
In  re,  9  Moore,  P.  C.  C.  1. 

Letters  patent  for  an  invention  communicated 
by  a  foreigner  resident  abroad,  extended  for  five 
years.  The  invention  (machinery  for  letter- 
press printing)  was  of  a  meritorious  and  useful 
character,  but  of  an  expensive  nature,  and  only 
at  the  latter  end  of  the  term  of  the  letters 
patent  brought  into  public  use ;  and  although 
the  patent  had  been  worked  at  a  profit,  it  was 
not,  in  the  opinion  of  the  judicial  committee, 
safficientl^r  remunerative,  considering  the  value 
of  the  invention.  NewtoiCs  Parent,  In  re,  14 
Moore,  P.  C.  C.  156  ;  10  W.  R.  731. 

Exposition  of  the  principles  which  regulate 
the  judicial  committee  in  recommending  the 
crown  to  extend  the  term  of  letters  patent 


of  an  invention,  consisting,  of  a  communication 
from  a  foreigner  residing  abroad,  who  had 
previously  to  the  English  patent  taken  out 
a  patent  for  the  same  invention  in  a  foreign 
state.  Johnson's  Patent,  In  re,  4  L.  R.,  P.  C. 
75  ;  8  Moore,  P.  C.  C,  N.  S.  282. 

An  importer  of  a  foreign  invention,  by  which 
the  public  is  benefited,  is  entitled  to  be  put  on 
the  same  footing  as  an  original  inventor,  when 
applying  for  a  prolongation  for  such  foreign 
importation.  Berry's  Patent,  In  re,  7  Moore, 
P.  C.  C.'187. 

Where  Foreign  Patent  Expired.]— When  a 

foreigner  patented  his  invention  first  in  Eng- 
land and  afterwards  in  France,  which  latter 
f)atent,  at  the  date  of  the  application  for  a  pro- 
ongation  of  the  English  patent,  had  a  year  to 
run,  the  privy  council  would  not  recommend  the 
crown  to  extend  the  term  upon  the  chance  of 
the  French  patent  being  extended.  NortnanSs 
Patent,  In  re,  3  L.  R.,  P.  C.  193  ;  6  Moore,  P.  C. 
C,  N.  S.  477. 

Held,  also,  that  if  the  French  patent  had 
expired  there  was  no  power  to  recommend  an 
extension  of  the  English  patent    lb. 

An  assignee  of  the  patentee  who  had  taken  an 
assignment  of  four-fifths  of  the  patent  within  a 
few  months  of  the  expiration  of  a  patent,  which 
had  only  just  been  brought  into  use,  for  a  small 
consideration,  is  not  entitled  to  any  extension. 
lb. 

An  English  patent  may  be  renewed  though 
a  foreign  one  has  been  taken  out  and  allowed 
to  expire.  Adair's  Patent,  In  re,  6  App.  Cas. 
176. 

The  15  &  16  Vict.  c.  83,  s.  25,  does  not  apply  . 
where  an  English  patent  is  taken  out  in  this 
country,  before  a  patent  for  the  same  invention 
is  obtained  in  a  foreign  country.  Winan's 
Patent,  In  re,  4  L.  R.,  P.  C.  93 ;  8  Moore,  P. 
C.  C,  N.  S.  306. 

A  patent  by  American  subjects  was  taken  out 
in  this  country,  and  shortly  afterwards  in 
America  and  France  for  the  same  invention. 
After  the  expiration  of  the  French  patent,  and 
within  a  few  months  of  the  expiration  of  the 
American  patent,  an  application  was  made  for  a 
prolongation  of  the  English  patent.  Such  ap- 
plication was  refused,  as  the  judicial  committee 
would  not,  on  the  ground  of  general  policy, 
recommend  a  renewal  of  the  English  patent 
after  the  French  patent  had  been  allowed  to 
expire.    lb, 

A  patent  was  first  taken  out  in  America, 
afterwards  in  England,  and  two  days  after  the 
date  of  the  English  patent  the  invention  was 
patented  in  France.  The  French  patent  was 
allowed  to  drop.  On  an  application  for  pro- 
longation of  the  English  patent : — Held,  that 
although  the  judicial  committee  might  have 
jurisdiction  under  15  k,  16  Vict.  c.  83,  s.  25,  to 
entertain  the  application,  yet,  on  the  ground  of 
public  policy,  as  the  French  patent  had  been 
allowed  to  expire,  they  would  not,  in  the 
exercise  of  the  discretion  vested  in  them,  recom- 
mend the  extension  of  the  tenn  of  the  English 
patent.  Blake's  Patent,  In  re,  4  L.  R.,  P.  C.  0. 
535  ;  9  Moore,  P.  C.  0.,  N.  S.  373. 

Application  was  made  under  5  &  6  Will.  4, 
c.  83,  and  2  &  3  Vict.  c.  69,  by  assignees  of  a 
patentee,  for  extension  of  an  English  patent 
for  a  foreign  importation,  patented  in  France. 
At  the  date  of  the  application  the  French  patent 
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had  expired : — Held,  that  as  the  foreign  patent 
had  expired,  no  renewed  grant  would  be  valid, 
by  a  25  of  the  16  &  16  Vict.  c.  83,  as  a.  7  of 
the  16  &  17  Vict.  c.  115,  made  an  extended 
patent  a  new  patent,  within  the  provisions  of 
15  &  16  Vict.  c.  83,  8.  25.  Aubt^s  Patent, 
In  n?,  9  Moore,  P.  C.  C.  43. 

A  patent  (a  commanication  from  a  foreigner 
abroad)  was  taken  out  in  England,  and  the  in- 
ventor a  few  weeks  afterwards  obtained  letters 
patent  for  the  invention  in  America.  An  appli- 
cation was  made  for  a  prolongation  of  the 
English  patent  before  the  American  patent  had 
expired : — Held,  that  the  case  fell  within  the 
spirit  of  the  provisions  of  16  &  16  Vict.  c.  83,  s. 
25,  and  the  application  was  refused.  Newton's 
Patent,  In  re,  15  Moore,  P.  C.  0.  176 ;  9  Jur., 
N.  S.  109. 

On  an  application  for  the  prolongation  of  a 
patent  granted  in  the  United  Kingdom  in  Janu- 
ary, 1849,  it  was  proved  that  the  applicant  ob- 
tained letters  patent  in  France  in  respect  of  the 
invention  in  January,  1850,  and  letters  patent  in 
Belgium  in  respect  of  the  invention  in  January, 
1852,  which  last  letters  patent  had  expired  at 
the  time  of  the  application  : — Held,  that  the 
earlier  part  of  s.  25  of  the  15  &  16  Vict.  c.  83. 
applies  only  to  cases  where  patents  have  been 
granted  in  foreign  countries  before  the  grant  of 
the  patent  in  the  United  Kingdom,  and  that  the 
words  in  the  proviso,  "  any  such  patent  or  like 
privilege,"  must  be  taken  to  refer  to  the  entire 
description  of  the  patents  mentioned  in  the  fore- 
going part  of  the  section,  and  to  no  others. 
Betts'  Patent,  In  re,  1  Moore,  P.  C.  C,  N.  S. 
49  ;  9  Jur.,  N.  S.  137 ;  7  L.  T.  577 ;  11  W.  R. 
221. 

When  a  patent  is  taken '  out  in  a  foreign 
country  before  a  patent  for  the  invention  in  the 
United  Kingdom,  the  latter  patent  is  to  termi- 
nate at  the  same  time  as  the  foreign  patent. 
Ih. 

Where  the  term  in  a  foreign  patent  has  ex- 
pired, any  grant  of  letters  patent  in  the  United 
Kingdom  made  after  that  period  is  of  no  validity. 
Ih. 

The  15  &  16  Vict.  c.  83,  s.  25,  does  not  deprive 
the  judicial  committee  of  the  power  to  entertain 
an  application  for  an  extension  of  the  term  of 
letters  patent  taken  out  first  in  England,  though 
a  patent  has  been  obtained  for  the  same  inven- 
tion in  a  foreign  state ;  and  the  foreign  patent 
would  expire  before  the  expiration  of  the  pro- 
longed term.  Poole's  Patent,  In  re,  1  L.  R., 
P.  C.  514. 

Secus,  if  the  patent  was  first  obtained  abroad 
by  a  foreign  subject,  and  afterwards  taken  out  in 
England.    lb. 

Validity  of  Patent.] — In  an  application  for  a 
prolongation,  the  privy  council  will  not  try  the 
validity  of  the  patent ;  and  though  in  general  it 
will  not  enter  into  questions  of  doubtful  validity, 
yet  it  will  not  recommend  an  extension  of  a 

5atent  which  is  manifestly  bad.    HiUs'  Patent, 
n  re,  1  Moore,  P.  C.  C,  N.  S.  258 ;  9  Jur.,  N.  S. 
1209  ;  9  L.  T.  101 ;  12  W.  R.  25. 

In  determining  whether  to  recommend  an  ex- 
tension, though  the  validity  of  a  patent  may  not 
be  directly  impeached,  yet  with  respect  to  the 
novelty  and  the  utility  of  the  invention,  the 
degree  of  merit  to  be  attributed  to  the  petitioner 
is  to  be  taken  into  account,  as  well  as  the 
amotmt  of  remuneration  received  by  him  under 


the  patent,  as  an  extension  is  not  of  strict  right, 
but  rather  of  equitable  reward.    lb. 

A  patent  was  granted  in  England  before  15  & 
16  Vict.  c.  83.  A  patent  for  a  similar  invention 
had  been  granted  in  France  to  another  person 
prior  to  the  English  patent,  but  it  did  not  satis- 
factorily appear  that  the  English  patentee  had 
any  previous  knowledge  of  the  foreign  invention. 
The  French  patent  had  not  expired  at  the  time 
of  the  application  for  prolongation : — ^Held,  that, 
although  the  case  did  not  faU  strictly  within  the 
terms  of  s.  25,  yet  that  the  policy  which  the 
legislature  there  indicated,  was  to  guide  the 
committee  in  the  exercise  of  their  Sscretion, 
that  policy  being,  to  prevent,  in  the  case  of  in- 
ventions made  and  patented  in  any  foreign 
country,  the  continuance  of  a  monopoly  in  Eng- 
land by  means  of  a  patent  granted  subsequently 
here,  and  after  the  time  when  the  discovery 
shall  have  become  public  property  in  the  foreign 
country,  and  that  the  prolongation  of  an  existing- 
patent  fell  within  such  rule.    lb. 

c.  Aocount  of  Proflts. 

Mnit  be  Full  and  Accurate.] — A  patentee, 
seeking  the  grace  and  favour  of  the  crown,  in 
applying  for  an* extension  of  the  term  of  letters 
patent,  is  bound  to  bring  his  accounts  before  the 
committee  in  such  a  shape  as  to  leave  no  doubt 
what  the  remuneration  has  been  that  he  has  re- 
ceived from  the  patent.  Clark's  Patent,  In  rt\ 
3  L.  R.,  P.  C.  421  ;  7  Moore,  P.  C.  C,  N.  S. 
255. 

A  petition  for  extension,  and  the  accounts 
furnished  by  the  patentee  not  containing  suf- 
ficiently full  and  accurate  information  in  respect 
to  the  patent,  or  the  remuneration  received  by 
him,  the  judicial  committee  declined  to  recom- 
mend a  prolongation  of  the  term.    lb. 

An  account  of  profits  and  loss  filed  by  a 
patentee  .on  his  application  for  a  prolongation  of 
the  term  of  letters  patent  being  prim<l  facie 
unsatisfactory,  the  judicial  committee  directed 
the  question  of  accounts  to  be  taken  before  con- 
sidering the  merits  of  the  invention.  JVteld's 
Patent,  In  re,  4  L.  R.,  P.  C.  89 ;  8  Moore,  P. 
C.  C,  N.  S.  300. 

The  accounts  of  a  patent  not  being  satisfac- 
torily explained,  an  application  for  extension  of 
the  term  of  the  patent  will  be  refused.    lb. 

The  account  of  profit  and  loss  of  the  patentee 
in  working  a  patent,  ought  to  be  clear  and 
precise  ;  and  it  is  the  duty  of  a  patentee,  if 
engaged  in  any  other  business,  or  as  a  manufac- 
turer of  his  own  invention,  to  keep  the  accounts 
of  the  patent  and  the  manufacture  separatelv. 
Betts'  Patent,  In  re,  1  Moore,  P.  C.  C,  N.  S. 
49  ;  9  Jur.,  N.  S.  137  ;  7  L.  T.  577  ;  11  W.  R. 
221. 

The  most  unreserved  and  clear  statement  of  the 
patentee's  remuneration  is  an  indispensable  con- 
dition for  extension.  HilVs  Patent,  In  re,  1 
Moore,  P.  C.  C,  N.  S.  258  ;  9  Jur.,  N.  S.  1209  ; 
9  L.  T.  101  ;  12  W.  R.  25. 

To  entitle  a  patentee  to  a  prolongation  of  the 
term  of  letters  patent,  he  must  satisfactorily 
establish  the  amount  of  his  profits.  Trotman't 
Patent,  In  re,  1  L.  R.,  P.  0.  118. 

A  patentee  should  preserve  the  clearest  evi- 
dence of  everything  which  has  been  paid  and 
received  on  account  of  the  patent.  Whether  or 
not  his  remuneration  has  been  adequate,  his 
furnishing  a  satisfactory  account  is  a  condition 


1089 


PATENT — Confirmation,  Renewal,  dc. 


1090 


precedent  to  his  obtaining  an  extension  of  his 
term.  Adair*s  Patent,  In  re,  6  App.  Cas.  176  ; 
29  W.  R,  746— P.  C. 

Lioensees.] — ^Licensees  stand,  with  respect  to 
the  profits,  in  the  same  position  as  assignees  of 
the  patent.     Trot'man*g  Patent,  In  re,  tupra. 

Foreign  Patents.] — Where  a  patentee,  whether 
English  or  foreign,  nas  obtained  foreign  patents, 
they  should  be  stated  to  the  privy  council,  and 
the  fullest  information  afforded  as  to  the  profits 
thereof.    Adair's  Patent,  In  re,  mpra, 

Katnre  and  Extent  of.]  —  A  patentee,  in 
order  to  obtain  a  prolongation  of  the  term  of  a 
patent,  must  sati^  the  Judicial  Committee  by 
his  accounts,  in  a  manner  which  admits  of  no 
controversy,  what  has  been  the  amount  of  remu- 
neration which,  in  every  point  of  view,  the 
invention  has  brought  hi^,  and  it  is  his  duty  to 
frame  the  accounts  in  such  a  shape  as  to  leave 
no  doubt  as  to  what  the  remuneration  has  been 
that  he  has  received.  Saxby's  Patent,  7  Moore, 
P.  C.  C,  N.  8.  82  ;  19  W.  R.  513. 

When  the  patentee  is  also  the  manufacturer, 
the  profits  which  he  makes  as  a  manufacturer, 
although  not  strictly  profits  of  the  patent,  must 
yet  be  taken  into  consideration  in  estimating  the 
amount  of  his  remuneration.    lb. 

Therefore,  when  a  patentee  was  also  the 
manufacturer  of  the  patented  article,  and  was 
himself  necessarily  engaged  in  fixing  and  putting 
up  the  patented  apparatus,  and  the  accounts  for 
such  services  were  so  intermixed  as  to  render  it 
impracticable  on  their  face  to  separate  the  items 
of  profit  received  from  the  patent,  and  the 
receipts  were  large,  and  even  on  the  balance 
alleged  a  considerable  gain  to  the  patentee,  the 
Judicial  Committee  held  that  such  accounts 
were  unsatisfactory,  and  refused  an  application 
for  a  prolongation  of  the  patent,  but  without 
costs.    lb, 

A  prolongation  of  the  term  of  letters  patent 
for  seven  years  was  granted,  the  invention  being 
a  meritorious  one,  and  of  great  value  as  a  raw 
material  for  the  manufacture  of  paper ;  no  profit 
having  been  made  either  by  the  inventor  or  his 
assi^ees.  The  statement  of  accounts  furnished 
being  prim4  facie  satisfactory,  the  petitioners 
were  allowed  to  prove  the  merits  of  the  invention 
before  going  into  the  accounts.  Houghton's 
Patent,  In  re,  3  L.  R.,  P.  0.  461  ;  7  Moore,  P. 
C.  C,  N.  8.  309. 

Dednctlons.] — In  estimating  the  profits  derived 
fi*om  the  patent,  the  Judicial  Committee  will 
take  into  consideration  a  deduction  from  the 
profits  of  the  patent  for  the  personal  expenses  of 
the  patentee,  for  the  exclusive  devotion  of  his 
time  in  bringing  the  patent  into  practical  opera- 
tion and  public  notice.  Carr's  Patent,  In  re, 
4  L.  R.,  P.  C.  C.  539  ;  9  Moore,  P.  C.  C.  N.  8.  379. 

Ooiti  of  Introdaotlon.]— In  taking  an 

account  of  the  profits  and  loss  of  the  working  of 
a  patent,  the  patentee  is  entitled  to  charge,  as 
part  of  his  expenses,  for  loss  of  time  in  en- 
deavouring to  bring  the  invention  into  general 
use.  Newton's  Patent,  In  re,  14  Moore,  P.  C.  0. 
166;  low.  R.  731. 


-  Manufiaotiire.] — In  calculating  whether 

YOL.  V. 


any  profit  has  been  obtained  through  or  by  means 
of  a  patent,  it  is  correct  to  deduct,  in  the  first 
place,  beyond  the  cost  price,  a  fair  manufac- 
turer's profit  on  the  articles  sold  ;  and  the  mere 
preference  of  the  market  obtained  by  the  manu- 
facturer is  not  to  be  deemed  a  profit  derived 
from  the  patent.  Galloway's  Patent,  In  re,  7 
Jur.  453. 

If  a  patentee  is  also  manufacturer  of  his  patent 
article,  in  taking  account  of  the  profits  of  the 
patent  he  is  entitled  to  deduct  his  profit^  as  a 
manufacturer.    Betts'  Patent,  In  re,  supra. 

What  are   Fair.]  —  The  patentee  was 

also  manufacturer  and  sold  the  patented 
articles.  In  his  accounts  he  deducted  two- 
thirds  as  profits  from  the  manufacture  and  sale, 
and  only  credited  the  patent  with  one-third  : — 
Held,  to  be  an  unreasonable  deduction.  Hill's 
Patent,  In  re,  supra. 

Although  law  expenses  by  the  patentee  in 
maintaining  his  patent  rights  are  allowed  in 
deduction  of  his  profits,  yet  where  the  patentee 
compromises  suits  and  gives  up  costs  to  which 
he  has  an  apparent  title,  a  deduction  on  that 
head  will  not  be  allowed.    lb. 


Beyalties.]  —  A    patentee,  residing  in 


America,  for  the  purpose  ox  getting  the  patented 
article  into  general  use  in  England,  arranged 
with  an  agent  in  England,  and  in  consideration 
gave  him  a  moiety  of  the  royalties  >— Held,  that 
in  estimating  the  profits  of  the  patentee  derived 
from  the  patent,  such  moiety  was  to  be  de- 
ducted. PooWs  Patent,  In  re,  1  L.  R.,  P.  C. 
514. 

Inspection  of  Books.] — ^Application,  under  14 
&  16  Vict.  c.  99,  8.  6,  by  parties  who  opposed  an 
extension,  for  production  and  inspection  of  the 
petitioner's  accounts  previously  to  the  hearing  of 
the  petition,  refusea,  with  costs.  Bridson's 
Patent,  In  re,  7  Moore,  P.  C.  C.  499. 

Books  Lost] — The  books  of  a  petitioner  in 
respect  to  the  profits  having  been  lost  during 
his  banlunptcy,  the  account  of  profit  and  of  loss 
was  taken  upon  his  own  evidence.  Hutchinson's 
Patent,  In  re,  14  Moore,  P.  C.  C.  364. 

d.  Praotioe  on  Applloation  for. 

Contents  of  Petition.] — As  the  recommenda- 
tion to  the  crown  for  the  prolongation  of  the 
term  of  letters  patent  is  a  matter  of  discretion 
in  the  Judicial  Committee,  it  is  imperatively 
necessary  that  the  petition  for  a  prolongation 
should  state  fairly  and  fully  everything  relating 
to  the  patent ;  an  omission  to  do  so  is  fatal  to 
the  application.  Pitman's  Patent,  Iv^re,  4  L.  R.^ 
P.  C.  84  ;  8  Moore,  P.  C.  C,  N.  8.  293. 

When  a  petition  omitted  to  state  that  the 
patent  was,  in  &ct,  a  communication  from  a 
foreigner  living  abroad,  who  had  previously 
to  the  English  patent  patented  the  invention  in 
America,  and  that  the  American  patent  had 
expired,  though  afterwards  renewed  in  America, 
the  Judicial  Committee  refused  the  application. 
lb. 

Objeotions  to  Extension  of  Time.] — It  is  suf- 
ficient, prior  to  tendering  evidence  of  instances 
of  anticipation,  to  state  the  grounds  of  objection 
to  the  extension  of  letters  patent  without  stating 
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all  the  particulars  of  those  objections.  BaXVt 
Patent,  In  re,  4  App.  Cas.  171  ;  48  L.  J.,  P  C. 
24  ;  27  W,  R.  477— P.  C. 

Cayeats.] — The  Judicial  Committee  will  not 
pennit  a  party  to  be  heard  in  opposition  to  an 
application  for  a  prolongation,  unless  a  caveat 
has  been  entered  in  his  name.  Lowe's  Patent, 
In  re,  8  Moore,  P.  C.  C.  1. 

Any  one  of  the  public  has  a  right  to  enter  a 
caveat,  and  to  be  heard  in  opposition.    Ih, 

Practice  respecting  hearing  of  counsel  where 
several  parties  enter  caveats.  WoodcroJVs  Pa- 
tent, In  re,  3  Moore,  P.  C.  C.  171. 

An  application  by  the  Lords  of  the  Admiralty 
to  enter  a  caveat,  and  be  heard  against  a  petition 
for  an  extension,  such  caveat  not  having  been 
filed  within  the  time  required  by  the  rules  of  the 
Privy  Council  Office,  refused,  as  the  attorney- 
general  was  present  to  watch  the  interests  of  the 
government.  Smith's  Patent,  In  re,  7  Moore, 
P.  C.  C.  133. 

Delay.] — A  petitioner  inserted  the  last  ad- 
vertisement of  his  intention  to  petition  for  a 
prolongation  on  the  24th  May,  but  did  not 
present  his  petition  until  the  5th  of  June.  The 
registrar  refused  to  receive  the  petition,  as  being 
too  late.  Upon  a  special  application  for  that 
purpose,  it  appearing  that  the  delay  arose  from 
a  mistake  of  the  petitioner's  agent,  an  order 
was  made  admitting  the  petition.  A  caveat 
had  been  entered : — Held,  that  as  the  party 
filing  the  caveat  was  interested  in  sustaining  the 
objection  to  the  reception  of  the  petition,  notice 
of  the  application  must  be  served  on  him.  Hut- 
rhinson's  Patent,  In  re,  14  Moore,  P.  C.  C, 
364. 

Costs  of  OppositioA.J  —  When  there  were 
several  opponents,  on  dismissing  the  petition  a 
lump  sum  was  awarded  to  the  opponents,  to  be 
divided  pro  ratft  for  costs.  Johnson's  Patent, 
In  re,  4  L.  R.,  P.  C.  75  ;  8  Moore,  P.  C.  C,  N.  S. 
76. 

Considerations  which  induce  the  Judicial  Com- 
mittee to  give  costs  to  bonft  fide  opponents  in 
patent  cases.  Wield's  Patent,  In  re,  4  L.  R., 
P.  C.  89  ;  8  Moore,  P.  C.  C,  N.  S,  300. 

The  Judicial  Committee  will  exercise  a  dis- 
cretion as  to  the  allowance  of  an  opposer's  costs 
upon  an  abandoned  petition  for  extension  of  let- 
ters patent.     MUner's  Patent,  In  re,  9  Moore,  P. 

A  gross  sum  allowed  for  costs  of  opposers,  in- 
stead of  referring  their  costs  to  taxation.    lb. 

Where  there  were  two  opponents  to  an  appli- 
cation for  a  prolongation  upon  substantially  the 
same  grounds  of  objection,  upon  a  successful 
opposition,  a  gross  sum  was  allowed  for  the  costs 
of  both  parties.  Joneses  Patent,  In  re,  9  Moore, 
P.  C.  C.  41. 

Opponents'  costs  were  directed  to  be  taxed  at 
100^.,  and  divided  between  the  opponents.  lb. 

Opposition  to  an  application  for  extension  or 
confirmation  is  rather  encouraged  than  otherwise, 
and  upon  a  successful  opposition,  the  opposer's 
costs  will,  in  general,  be  allowed.  HonibalVs 
Patent,  In  re,  9  Moore,  P.  C.  C.  378. 

Affidavits.  1 — ^An  affidavit  of  merits  by  a 

petitioner,  upon  the  question  of  costs,  rejected, 
as  no  copy  had  been  served  upon  the  opposers. 
Milner's  Patent,  In  re,  supra. 


Of  Abandoned  Petition.  ] — When  a  petition 

is  abandoned,  it  is  not  necessary  that  the  opposers 
should  serve  the  petitioners  with  notice  of  their 
intended  application  to  the  court  for  costs  of  op- 
position. BridsorCs  Patent,  In  re,  7  Moore,  P. 
C.  C.  499. 

On  a  petition  for  prolongation,  a  day  was 
fixed  for  hearing.  Objections  were  lodged 
against  an  extension.  Before  the  hearing,  the 
petitioners  abandoned  the  prosecution  of  the 
petition,  and  the  costs  of  the  opposition  were 
allowed.  Hornby^s  Patent,  In  re,  7  Moore,  P. 
C.  C.  603. 


VII.  ASSIGNMENT,  SALE,  LICENCES 
AND  ROYALTIES. 

1.  Assignment  and  Sale. 

Action  on,  befbre  Begistration  of  Assignment.  J 

— The  assignee  of  a  patent  may  maintain  a  suit 
against  the  assignor,  and  subsequent  licensees 
from  the  assignor  with  notice  of  the  assignment, 
to  restrain  them  from  using  the  patent,  although, 
at  the  time  of  the  institution  of  the  suit  the 
assignment  has  not  been  registered.  Hassall  v. 
Wright,  10  L.  R.,  Eq.  509  ;  40  L.  J.,  Ch.  145  ;  18 
W.  R.  821. 

Belation  of  Begistration  back  to  Date  of 
Assignment.] — Semble,  that  registration  of  the 
assignment  of  a  patent  relates  back  to  the  date 
of  the  assignment,  so  as  to  entitle  the  assignee  to 
maintain  a  suit  to  restrain  an  infringement  insti- 
tuted between  the  dates  of  the  assignment  and 
the  registration.    lb. 

Correction  of  Entry  in  Begister.] — The  court 
will,  on  the  motion  of  the  persons  aggrieved, 
correct  an  entry  in  the  register  of  proprietors  of 
patents  which  purports  to  affect  the  rights  of 
persons  not  parties  to  the  deed  registered. 
Horsley  and  Knighton's  Patent,  In  re,  39  L.  J., 
Ch.  157. 

One  of  two  joint  patentees  by  deed  assigned 
his  interest  in  the  patent  to  a  third  person,  and 
released  to  him  all  the  rights  of  action  against 
him  of  both  the  patentees  ;  and  the  deed  was  set 
out  completely  on  the  register : — Held,  that  the 
other  joint  patentee  was  entitled  to  have  the 
entry  struck  out.    lb. 

Assignment  not  Registered — ^Fotioe  of  Oljeo- 
tion.] — To  a  declaration  for  the  infringement  of 
a  patent,  brought  by  an  alleged  assignee  (by 
deed)  of  the  patent,  the  defendant  pl^ded,  by- 
denying  the  assignment  modo  et  form4.  On  the 
trial,  it  appeared  that  an  instrument  of  assign- 
ment had  been  executed  by  the  patentee,  but 
that  it  had  not  been  registered  under  15  &  16 
Vict.  c.  83  : — Held,  that  as,  by  s.  35,  the  original 
patentee  is,  until  the  entry  of  the  registration, 
to  be  deemed  and  taken  to  be  the  sole  and  exclu- 
sive proprietor  of  the  patent,  the  defendant  was 
entitled  to  a  verdict,  although  the  objection  Was 
not  specified  in  the  notice  of  objections  delivered 
by  him.  Chollett  v.  Hoffman,  7  El.  &  Bl.  686  ; 
26  L.  J.,  Q.  B.  249  ;  3  Jur.,  N.  S.  935. 

Assignees — Survivorship.] — Where  there  are 
two  assignees  of  a  patent,  and  one  of  them  dies, 
an  action  for  an  infringement  in  his  lifetime 
descends  to  the  survivor,  who  is  entitled  to  recover 
the  whole  damages.  Smith  v.  London  and  North- 
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Wentem  Railway  Company^  2  El.  &  Bl.  69  ;  17 
Jut.  1071. 

Auignee  of  Part.] — An  assignee  of  a  separate 
and  distinct  part  of  a  patent  is  entitled  to  sue  for 
an  infringement  of  such  part,  without  joining 
persons  who  are  interested  only  in  the  other  part 
of  the  patent.  Dunnicliff  v.  Mallett,  7  C.  B.,  N. 
S.  209  ;  29  L.  J.,  C.  P.  70. 

So  the  assignee  of  two  several  moieties  of  a 
patent  has  a  sufficient  legal  interest  in  the  patent 
to  sue  for  an  infringement.  Walton  t.  Lavater^ 
8  C.  B.,  N.  S.  162  ;  29  L.  J.,  C.  P.  276. 

Assignees  in  Bankruptcy.] — Where  an  act  of 
parliament  secured  to  certain  persons  for  a  further 
term  of  years  the  benefit  ansing  from  a  patent 
for  making  a  machine,  with  a  proviso  that  it 
should  become  void  if  they  should  transfer  or 
assign  their  Interest  therein  to  any  persons 
exceeding  the  number  of  five  ;  and  two  of  the 
patentees  became  bankrupt :  —  Held,  that  the 
assignment  of  their  interest  to  their  assignees 
for  the  benefit  of  creditors,  though  the  number 
exceeded  twenty,  was  not  within  the  proviso. 
Bloxam  v.  EUee,  9  D.  &  B.  215  ;  6  B.  &  C.  169  ; 

1  C.  &  P.  568  ;  R.  &  M.  187. 

A  voluntary  assignment  by  a  patentee  of  letters 
patent,  to  a  trustee  for  the  benefit  of  creditors, 
more  than  twelve  in  number,  is  not  such  an 
assignment  as  will  avoid  the  patent.  M* Alpine 
V.  Mangnall,  3  C.  B.  496  ;  15  L.  J.,  0.  P.  298. 

An  act  of  parliament  empowering  a  bankrupt 
patentee,  his  executors,  administrators  and  as- 
signs, to  assign  the  right  to  a  greater  number  of 
persons  than  allowed  by  the  letters  patent,  and 
declared  to  be  a  public  act,  does  not  enable  either 
the  bankrupt  or  nis  assigns  to  make  a  better  title 
than  they  could  before  the  act.  Sesse  v.  Stev&Moii, 
3  B.  &  P.  565. 

nidgal  Knmber.] — Where  a  bond  was  given 
for  payment  of  10,000/.,  with  a  condition  that  the 
money  should  be  paid  on  the  obligee's  procuring 
subscriptions  for  9,000  shares  in  a  company  to  be 
formed  of  many  persons,  for  the  purpose  of 
becoming  assignees  of  a  patent,  and  carrying  on 
.  the  patent  process  ;  and  the  patent  contained  a 
proviso,  that  it  should  be  void  if  assigned  to  more 
than  five  persons : — Held,  that  the  obligee  must 
be  presumed  to  know  of  that  proviso,  and  that, 
as  the  bond  was  subject  to  a  condition  for  the 
performance  of  an  illegal  act,  it  was  void.  I>U' 
vergUr  v.  Fellows,  10  B.  &  C.  826  ;  1  C.  &  F.  39 ; 

2  H.  &  P.  384. 

No  action  can  be  maintained  on  a  bond  given 
to  a  person  in  consideration  of  his  doing  somcr 
thing  contrary  to  the  terms  of  letters  patent ;  and 
he  is  equally  incapable  of  recovering,  whether  he 
knew  or  did  not  know  the  terms  of  the  letters 
patent.    Ih. 

Partners.  ] — Brown  being  patentee  of  an  engine, 
Broadhurst  bought  a  licence  of  him  to  erect  it  in 
Cornwall  only.  Ridgway,  by  agency  of  Brown, 
contracted  with  Brown  &  Co.  to  erect  such  an 
engine  in  Cambridgeshire,  Brown  telling  Ridgway 
that  Philip  and  Broadhurst  were  his  partners. 
During  the  building  of  the  Cambridgeshire 
engine,  Broadhurst  frequently  came  to  inquire 
how  it  went  on.  and  when  it  would  be  finished. 
After  the  engine  had  failed  in  its  object,  Ridgway, 
previously  to  suing  Philip  and  Broadhurst,  in- 
qui  red  from  Broadhurst  if  Brown  had  been  correct 


in  declaring  that  Broadhurst  and  Philip  were  his 
partners  ;  to  which  he  answered  that  he  had. 
He  then  sued  Philip  and  Broadhurst.  The  jury 
having  found  a  verdict  for  them,  on  the  ground 
that  Broadhurst  was  not  a  partner,  the  court 
refused  to  set  it  aside  and  grant  a  new  trial. 
Ridgioay  i^^Philip,  1  C,  M.  &  R.  415  ;  5  Tyr. 
131. 

The  rule  that  an  assignor  of  a  patent  is  estopped 
from  disputing  its  validity,  does  not  prevent  his 
partner  from  separately  raising  that  defence  to 
an  action  for  infringement.  Heugh  v.  Chamber- 
lain, 28  W.  R.  742. 

Partner  with  Patentee— Aoqnisition  of  Title.] 
— A.,  sole  patentee,  worked  a  patent  with  B.  for 
four  years  under  circumstances  which  CQUstituted 
a  partnership  at  will  between  them,  B.  supplying 
all  the  necessary  funds,  and  A.  and  B.  being  ex- 
tensively advertised  as  joint  patentees.  A.  t^ter- 
wards  left  B.,  and  assigned  his  patent  to  C.  and 
D.,  as  promoters  of  a  limited  company  formed 
to  work  the  patent.  An  agreement  to  assign  to 
C.  and  D.,  as  well  as  a  subsequent  assignment 
to  the  company,  was  duly  registered.  C.  and  D. 
had  notice  that  A.  and  B.  had  worked  the  patent 
together,  but  relied  upon  A.'s  statement  that 
B.'s  interest  was  only  in  the  manufacture  for- 
merly carried  on  together  with  A.,  and  that  he 
had  no  interest  in  the  patent  itself.  C.  and  D. 
searched  the  register  of  patents  and  found  no 
previous  assignment  by  A.  registered.  The  com- 
pany was  formed  with  A.,  C.  and  D.  as  the  only 
directors.  On  an  action  by  the  company  for  an 
injunction  against  B. : — Held,  that  B.  had  ac- 
quired a  right  to  work  the  patent  independently 
of  the  legal  title  which  was  vested  in  the  com- 
pany. Kenny^s  Patent  Button-holeing  Company 
V.  Somervell,  38  L.  T.  878 ;  26  W.  R.  786. 

Held,  also,  that  all  the  directors  having  notice 
of  some  claim  on  the  part  of  B.,  the  company 
had  notice  of  B.*s  right,  and  that  the  registering 
of  a  company,  and  registering  a  legal  assignment 
of  the  patent  to  the  company,  could  not  deprive 
B.  of  this  right,  and  therefore,  that  no  injunction 
would  be  granted.    Ih, 

On  a  counter-claim  by  B. : — Held,  that  B.  had 
not  acquired  such  a  right  in  the  patent  itself 
as  to  entitle  him  to  have  the  company  declared 
trustees  for  him  of  a  moiety  of  the  patent.    Ih, 

By  Executors  before  Probate.]— The  executors 
of  a  patentee,  having  obtained  probate  of  their 
testator's  will,  assigned  his  patent  to  another 
person,  but  the  probate  was  not  registered  till 
after  the  assignment : — Held,  that  the  assign- 
ment was  valid.  Ellwood  v.  Christy,  17  C.  B.,  N. 
S.,  754  ;  34  L.  J.,  C.  P.  130  ;  10  Jur.,  N.  S.  1079  ; 
11  L.  T.  342  ;  13  W.  R.  498. 

Executory  Covenant.] — A.  by  a  deed  (reciting 
that  a  suit  was  depending  between  him  and  B. 
respecting  certain  patents,  and  that  they  could 
not  be  assigned  without  hazard  of  defeating  the 
suit),  granted  absolutely  the  patents,  together 
with  some  others,  to  C.,  excepting,  however, 
until  the  determination  of  the  suit,  such  patents 
as  should  be  necessary  to  support  A.*s  legal  title  ; 
then  followed  a  covenant  that  A.,  upon  the  deter- 
mination of  the  suit,  should  assign  the  excepted 
patents  to  C,  and  that  until  such  assignment  A. 
should  stand  legally  possessed  of  the  same : — 
Held,  that  the  legal  interest  in  the  excepted 
patents  vested  in  C.  upon  the  determination  of 
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the  suit,  without  further  assignment.  Cartwright 
V.  Amatt,  2  B.  &  P.  43, 

Deniftlof  Inyention — Estoppel.  J — By  an  agree- 
ment, after  reciting  that  the  plaintiff  had  lately 
invented  an  improved  composition  or  material 
to  he  employed  in  waterproofing  or  rendering 
woven  fahrics  impervious  to  moisture,  for  which 
he  had  duly  obtamed  provisional  protection,  and 
had  obtained  a  certificate  of  protection,  it  was 
agreed  between  him  and  the  defendant  for  the 
considerations  therein  mentioned,  and  in  con- 
sideration of  a  further  sum  of  350Z.  to  be  paid  on 
the  completion  of  the  necessary  specification  and 
grant  of  the  letters  patent,  to  transfer  and  make 
over  to  the  defendant  all  his  interest  in  the  in- 
vention or  improvement  thereof,  and  all  benefit  to 
be  derived  from  the  provisional  protection,  or  from 
any  letters  patent  to  be  thereafter  granted  for 
the  invention.-  In  an  action  on  this  agreement 
to  recover  the  360Z.  the  defendant  plesded  that 
the  plaintiff  had  not  invented  an  improved  com- 
position or  material  to  be  employed  in  water- 
proofing or  rendering  woven  fabrics  impervious 
to  moisture  : — Held,  that  the  plea  was  bad. 
Smith  V.  Buokingh4im,  21  L.  T.  819  ;  18  W.  R. 
314. 

An  assignor  of  a  patent,  who  has  sold  it  as 
valid,  cannot,  as  between  himself  and  the  assignee 
to  whom  he  sold  it,  raise  any  question  as  to  the 
patent  being  void  for  want  of  novelty.  Walton 
V.  Lavater,  29  L.  J.,  C.  P.  275. 

A  plea  putting  in  issue  the  validity  of  a 
patent,  in  an  action  to  inforce  a  contract  of  sale 
without  warranty,  is  liable  to  be  struck  out. 
Liardet  v.  HammoJid  Electric  Light  Company, 
31  W.  R.  710— C.  A. 

Bee  Rally.  Corner,  2  C.  B.,  N.  S.  22 ;  26  L.  J., 
C.  P.  138  ;  3  Jur.,  N.  S.  366. 

Proceedings  in  chancery  for  an  infringement 
of  a  patent,  the  validity  of  which  was  in  question, 
were  referred  to  an  arbitrator,  who  awarded  that 
the  patent  was  not  illegal  and  void  : — Held,  that 
in  an  action  between  the  same  parties  for  another 
infringement,  the  defendant  was  not  estopped 
from  disputing  the  validity  of  the  patent.  New- 
all  V.  Elliot,  1  H.  &  C.  797  ;  32  L.  J.,  Ex.  120  ; 
9  Jur.,  N.  S.  359  ;  7  L.  T.  753  ;  11  W.  R.  438. 

A  patentee  brought  an  action  for  damages  for 
infringement  against  a  firm,  who  gave  judgment 
by  consent  before  the  delivery  of  a  declaration, 
and  immediately  took  a  licence  to  use  the  patent 
for  a  teiTQ.  On  a  bill  being  filed  by  the  patentee, 
after  the  expiration  of  the  licence,  to  restrain  a 
further  infringement  of  his  patent  by  the  defen- 
dants in  the  action,  and  certain  other  persons 
who  had  joined  the  firm  after  the  date  of  the 
judgment: — Held,  that  the  defendants  in  the 
suit  were  not  estopped,  either  by  the  licence  or 
by  the  judgment,  from  denying  the  validity  of 
the  patent.  Ooueher  v.  Clayton,  34  L.  J.,  Ch. 
239  ;  11  Jur.,  N.  8.  107  ;  11  L.  T.  732  ;  13  W.  R. 
336. 

See  further  eoMes  post,  col.  1102. 

Restraint  of  Trade.]  — An  agreement  by  the 
vendor  of  a  patent  to  assign  to  the  purchaser 
all  future  patent  rights  which  the  vendor  may 
hereafter  acquire  of  a  like  nature  to  the  patent 
sold,  is  not  contrary  to  public  policy.  Printing 
and  Numerical  Regittering  Company  v.  Samp- 
son, 19  L.  R.,  Kq.  462  ;  44  L.  J.,  Ch.  706  ;  32 
L.  T.  854 ;  23  W.  R.  468. 


A  covenant,  by  a  licensee  for  the  residue  of  a 
term  of  fourteen  years,  of  patented  improvements 
in  machinery  for  slubbing  fibrous  substances,  not 
to  make  or  sell  any  slubbing  frames  whatever 
without  the  invention  applied  to  them,  is  not 
void  as  a  covenant  in  restraint  of  trade.  Jones 
V.  Lees,  1  H.  &  N.  189  ;  26  L.  J.,  Ex.  9  ;  2  Jur., 
N.  S.  645. 

Sale — What  Included  in.] — An  agreement 
by  which  the  defendant  contracted  to  sell  to 
the  plaintiff  company  his  share  of  several  letters 
patent  relating  to  inventions  applicable  to  the 
mechanism  or  apparatus  employed  for  number- 
ing and  printing  tickets  consecutively,  and  for 
'  containing  and  delivering  tickets  or  continu- 
ous lengths  of  paper,  or  other  similar  materials, 
contained  a  recital  that  it  had  been  agreed 
that  the  company  should  purchase  the  shares 
in  the  several  letters  patent,  and  all  patent 
rights  and  rights  of  a  like  nature,  of  the  ven- 
dors, with  respect  to  the  inventions  described 
in  the  letters  patent,  or  the  specifications  thereof 
or  otherwise  relating  to  the  mechanism  or  ap- 
paratus employed  for  numbering  and  printing 
tickets  consecutively,  or  to  the  containing  and 
delivering  tickets  or  continuous  lengths  of  paper 
or  other  similar  material,  and  any  improvements 
thereof.  Subsequently,  the  defendant  obtained 
letters  patent  for  an  invention  of  "  an  improved 
rotary  and  multiplicate  printing  and  numbering 
macWne,"  whereby,  according  to  the  specifica- 
tion, strips  or  lengths  of  paper,  card,  or  other 
material  could  be  continuously  printed  with  any 
desired  subject-matter,  and  consecutive  numbers 
impressed  thereon  :  such  strips  being  applicable 
to  the  manufacture  of  railway  and  other  tickets, 
which  required  that  certain  subject-matter  with 
consecutive  numbers  should  be  printed  or  im- 
pressed thereon  : — Held,  that  the  defendant's 
patent,  being  a  combination  of  a  printing 
machine,  a  perforating  machine  and  a  number- 
ing machine,  and  an  invention  to  produce  a 
result  of  a  like  nature  or  of  a  similar  kind  to 
that  which  was  produced  by  the  invention 
which  he  had  sold  to  the  company,  came  within 
the  agreement  to  assign  future  patent  rights  of  a 
like  nature,  and  the  defendant  was  decreed  to 
execute  an  assignment  to  the  plaintiff  company. 
Printing  and  Numerical  Registering  Company 
V.  Sampson,  supra. 

An  agreement  wsls  entered  into  between  four 
persons  who  were  interested  in  patents  and 
inventions  relating  to  gutta  percha,  that  all 
patents  taken  out,  or  in  the  course  of  being 
taken,  or  intended  to  be  taken  out,  or  that 
might  at  any  time  thereafter  be  taken  out  by 
any  or  either  of  them,  or  on  account  of  and 
for  the  benefit  of  any  or  either  of  them  in 
relation  to  the  preparation  and  application  of 
gutta  percha,  or  the  manufacture  of  any  article 
therefrom,  should  be  assigned  to  trustees  and 
held  for  their  common  benefit.  Subsequently 
one  of  the  parties  took  out  a  patent  for  "  im- 
provements in  apparatus  and  machinery  for 
giving  shape  and  configuration  to  plastic  sub- 
stances," and  refused  to  assign  the  patent  to  the 
trustees,  alleging  that  it  was  not  comprised  in 
the  agreement : — Held,  that  the  patent,  so  far  as 
it  related  to  gutta  percha,  was  subject  to  the 
trusts  of  the  agreement,  and  that  it  could  not  be 
treated  as  not  being  so  because  it  was  for 
machinery  which  might  be  applied  to  the  manu- 
facture of  articles  of  gutta  percha,  and  was  not 
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for  the  manufacture  of  any  such  articles.  Bew-  not  sue  the  defendant  for  not  paying  the  50^. 
ley  V.  Hancock,  6  De  G.,  M.  &  G.  391  ;  2  Jur.,  N.  I  necessary  to  be  paid  within  three  years.  HUl  v. 
^*  289.  Mmnt,  18  C.  B.  72  ;  25  L.  J.,  C.  P.  190. 


BeAual  to  sign  Speeifioation.]— A  declaration 
stated  that  a  petition  had  been  presented  by  the 
plaintiffs,  at  the  request  of  the  defendant,  for 
the  granting  to  the  defendant  of  a  patent ;  that 
the  plaintiffs  had  filed  a  provisional  specification, 
at  their  own  expense,  upon  condition  that  the 
defendant  should  complete  the  specifiation  with- 
in six  months,  and  that  afterwards  it  was  agreed 
that  the  defendant  should  sell  to  the  plaintiffs 
his  light  in  respect  of  the  patent  for  6/.,  to  be 
paid  by  the  plaintiffs  to  the  defendant  on  their 
having  completed  at  their  own  expense  the 
patent ;  that  it  thereupon  became  necessary,  in 
order  to  enable  the  plaintiffs  to  complete  the 
patent  in  pursuance  of  the  agreement,  that  the 
defendant  should  sign  and  seal  a  complete  speci- 
fication ;  that  the  plaintiffs  tendered  to  the 
defendant  a  complete  specification  for  his  signa- 
ture. Breach,  that  he  would  not  sign  it : — Held, 
that  he  was  bound  to  sign  the  specification. 
Lewin  v.  Brown,  14  W.  R.  640. 

Validity  under  Statute  of  Frandf.]— A  de- 
fendant signed  a  written  proposal  that  the 
plaintiff  should  assign  a  patent  in  trust  for 
an  institution  of  which  the  defendant  was 
manager,  and  the  plaintiff  was  to  have  U,  per 
cent,  upon  the  profits  made  thereby,  and  the 
defendant  was  to  provide  for  the  next  pay- 
ment to  be  made  in  respect  of  the  patent ;  and 
that  if  the  payments  <&d  not  equal  a  certain 
sum  in  the  first  and  subsequent  years,  the  plain- 
tiff should  have  the  right,  upon  giving  a  month's 
notice^  and  repaying  any  moneys  made  to  keep 
up  the  patent,  to  reclaim  it,  unless  the  deficiency 
in  the  year  was  made  up  within  the  month  ; 
and  in  case  of  the  institution  not  being  carried 
on,  the  patent  wag  to  revert  to  the  plaintiff,  sub- 
ject to  repaying  any  moneys,  paid  to  keep  it  up. 
The  plaintiff  assented  by  word  of  mouth  to  the 
proposal,  and  allowed  the  institution  to  have  the 
use  of  the  patent,  and  otherwise  fulfilled  the 
terms  of  the  agreement :  —  Held,  that  it  suffi- 
ciently appeared  from  the  agreement  that  what 
the  plaintiff  had  to  do  was  not  intended  to  be 
postponed  beyond  the  year,  and  therefore  it  was 
not  within  the  4th  section  of  the  Statute  of 
Fi-auds  ;  and  that  if  it  was  within  that  section, 
the  proposal  signed  by  the  defendant,  and 
accepted  by  word  of  mouth  by  the  plaintiff,  was 
sufficient  to  satisfy  the  statute.  Smith  v.  JS'eale, 
2  C.  B.,  N.  8.  67  ;  26  L.  J.,  C.  P.  143  ;  3  Jur., 
N.  S.  616. 


Failure   of  Consideration— Money   Paid   in 
Furtherance  of  Fraud.] — An  English  company 
was  possessed  of  a  patent,  valid  in  England,  with 
regard  to  a  process  of  utilizing  sewage ;  in  this 
company  A.  Avas  a   large    slmreholder   and    a 
director.    By  an  arrangement  between  A.,  B., 
C.  and  D.,  Ijk,  really  acting  on  behalf  of  A.,  pur- 
chased from  the  English  company  for  15,0U0Z. 
the  exclusive  right  to  use  their  process  in  Berlin  ; 
this  right  B.  conveyed  for  30,U00Z.  to  C,  and  C. 
2^;ain  for  a  like  sum  to  D.  as  trustee  for  a  com- 
pany to  be  formed  at  Berlin.    A  company  was 
formed  at  Berlin,  and  A.  became  a  dii-ector  of  it ; 
the  30,000/.  was  paid,  not  to  B.,  but  to  A.,  and  A, 
paid  the  15,000/.  to  the  English  company.    The 
Berlin  company  discovered  that  the  English  com- 
pany neither  had  taken  out  nor  could  take  out 
a  patent  for  their  process  in  Prussia  ;  A,,  B.,  C. 
all  knew,  but  the  cUrectors  of  the  English  com- 
pany did  not  know,  that  this  patent  had  not 
been  obtained.     B.  having  brought  an  action 
against  the  English  company  for  the  15,000/.  on 
the  ground  of  a  failure  of  consideration  : — Held, 
that  B.  was  not  c-  titled  to  recover,  as  he  had 
obtained  all  he  desired,  namely,  an  ostensible 
grant  of  the  exclusive  right,  in  order  to  fioat  the 
Berlin  company.    Begbie  v.  P1w»p1ia/te  Sewage 
Company,  10  L.  R.,  Q.  B.  491  ;  44  L.  J.,  Q.  B. 
233  ;  33  L,  T.  470 ;  24  W.  R.  115.    Affirmed,  1 
Q.  B.  D.  679  ;  36  L,  T,  350 ;  25  W.  R.  85. 

Held,  also,  that  as  the  money  was  paid  for  the 
purpose  of  defi*auding  the  intended  shareholders 
in  the  Berlin  company,  by  holding  out  to  them 
the  assurance  of  an  exclusive  righ^  the  principle 
that  money  paid  in  furtherance  of  fraud  cannot 
be  recovered  back  applied.    lb. 


Consideration— Payment  of  Duties.]  — By  a 

deed  an  inventor  agreed  with    the  defendant 
that  he  should  do  all   acts  necessary,  except 
the  payment  of  money,  for  procuring  and  per- 
fecting letters  patent,  and  should  immediately 
after  the  same  were  procured  execute  an  assign- 
ment to  the  defendant  of  one  third  share  in  the 
patent,  and  the  defendant  agreed  to  pay  all  fees 
and  disbursements  which  might  be  necessary  for 
procuring  the  lettera  patent,  enrolling  the  speci- 
fication, and  otherwise  perfecting  the  same: — 
Held,  that  the  assignment  by  the  inventor  was 
the   entire  consideration  for   the   defendant's 
undertaking  to  pay  the  fees  and  disbursements, 
and  a  condition  precedent,  and  that  without 
having  executed  such  an  assignment  he  could 


Sale  of  Void  Patent.]— Action  for  money  pay- 
able by  the  defendant  to  the  plaintiff,  due  by 
agreement,  in  respect  of  a  manure  manufactured 
or  sold  by  the  defendant  pursuant  to  the  plain- 
tiff^s  permission,  such  manure  having  been 
manu^tured  by  means  of  the  use  of  an  in- 
vention mentioned  in  letters  patent  granted  to 
the  plaintiff.  Plea,  that  at  the  time  of  the 
agreement,  and  since,  the  letters  patent  were 
void  ;  that  the  defendant  was,  before  and  at  the 
time  of  the  agreement,  entitled  as  of  right,  and 
without  permission  of  the  plaintiff,  to  use  the 
invention  and  sell  the  manure ;  and  there  was 
not  any  consideration  for  the  agreement : — 
Held,  that  the  action  was  upon  an  executed 
consideration,  and  that  the  plea  was  no  answer. 
Latoei  V.  Purser,  6  El.  &  Bl.  930 ;  26  L.  J.,  Q.  B. 
25  ;  3  Jur.,  N.  S.  182. 

A.  having  obtained  a  patent  for  an  invention, 
of  which  he  suppose<l  himself  the  inventor, 
agreed  to  let  B.  use  it  upon  payment  of  an 
annual  sum  secured  by  bond  ;  this  sum  was  paid 
for  several  years,  when  B.  discovering  that  A. 
was  not  the  inventor,  but  that  it  w^as  in  public 
use  before  A.  obtained  his  patent,  brought  an 
action  to  recover  back  the  amount  of  the 
annuity  paid : — Held,  that  he  could  not  recover. 
Taylor  v.  Hare,  1  N.  R.  260. 

Implied  Warranty.]— By  an  agreement,  not 
under  seal,  between  the  plaintiff  and  A.,  B.  and 
C.  of  the  one  part,  and  the  defendant  of  the 
other  part,  reciting  that  the  plaintiff  had  ob- 
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tained  a  patent  for  an  improvement  in  furnaces, 
and  was  solely  interested  in  another  patent 
invention  ;  that  the  plaintiff  and  A.  had 
obtained  a  patent  for  another  invention  ;  the 
plaintiff  and  B.  for  another;  and  the  plaintiff 
and  0.  for  another  ;  it  was  agreed  between  the 
parties,  that,  for  the  considerations  therein  men- 
tioned, it  should  be  lawful  for  the  defendant 
exclusively  to  use,  manufacture  and  sell  any  or 
all  of  the  patent  inveutions,  within  certain  limits, 
during  the  continuance  of  the  several  patents, 
on  certain  terms  specified  in  the  agreement.  In 
an  action  on  this  agi*eement  by  the  plaintiff  alone, 
to  inforce  one  of  such  terms,  the  defendant  set 
out  the  plaintiff's  patent  for  the  improvements 
in  furnaces,  and  pleaded  that  it  was  not,  at  the 
time  of  the  grant,  a  new  invention  as  to  the 
public  use  thereof  in  England,  whereby  the 
grant  was  void,  which  the  plaintiff,  at  the  time 
of  making  the  agreement,  well  knew: — Held, 
that  the  plea  was  a  bar  to  the  action.  Chanter 
V.  Lei-ge,  4  M.  &  W.  295  ;  1  H.  &  H.  224  ;  8.  C. 
(in  error),  5  M.  &  W.  698,.  aflfirmed. 

Held,  also,  that  the  declaration  was  bad,  on 
the  ground  of  variance,  as  it  stated  the  agree- 
ment to  be  made  between  the  plaintiff  and 
defendant,  whereas  there  were  other  parties  to  it 
of  the  first  part  besides  the  plaintiff.    lb. 

By  an  agreement,  after  reciting  that  the  plain- 
tiff had  invented  a  method  for  preventing  boiler 
explosions,  and  that  he  had  obtained  a  patent  for 
the  use  of  it,  and  that  he  was  desirous  of  disposing 
of  half  his  interest  in  such  patent,  to  which  he 
declared  he  had  full  right  and  title,  and  that  he 
had  applied  to  the  defendant  to  purchase  such 
half  of  his  interest  in  such  patent,  it  w^as  stipu- 
lated that  the  defendant  should  pay  to  .the  plain- 
tiff 2,500Z.,  "  in  such  manner  as  shall  be  mutually 
agreed  on ; "  and,  in  consideration  of  such  engage- 
ment, the  plaintiff  agreed  to  make  over,  and 
accordingly  made  over,  to  the  defendant  one 
half  of  the  patent.  In  an  action  on  this  agree- 
ment the  plaintiff  assigned  three  breaches ;  first, 
that  the  defendant  did  not  pay  the  2,500/.  on 
request ;  secondly,  that  he  refused,  after  the 
.  lapse  of  a  reasonable  time,  to  make  any  agree- 
ment with  the  plaintiff  respecting  the  manner  in 
which  the  money  was  to  be  paid ;  and,  thirdly, 
that  he  refused  to  fix  any  time  at  which  the 
money  should  be  paid :— Held,  that,  by  the 
agreement  the  plaintiff  did  not  profess  to  sell, 
nor  did  the  defendant  profess  to  buy,  a  good 
and  indefeasible  patent  right,  but  only  the 
moiety  of  the  patent,  such  as  It  was ;  and  that 
as  there  was  also  no  express  or  implied  warranty 
of  title  or  (Quality,  it  was  no  answer  to  the 
breaches  to  plead  that  the  invention  was 
wholly  worthless  and  of  no  public  utility,  and 
not  new,  and  that  the  plaintiff  was  not  the  first 
and  true  inventor;  and  that  the  second  breach 
was  good,  as,  even  if  the  agreement  as  to 
the  mode  of  payment  was  a  conation,  the  defen- 
dant, by  rerusing  to  enter  into  any  agreement, 
had  rendered  the  performance  of  it  impossible. 
Ilall  V.  Cimder,  2  C.  B.,  N.  S.  22  ;  26  L.  J.,  C.  P. 
138  ;  3  Jur.,  N.  8.  366  ;  S.  C,  affirmed  on  appeal, 
3  Jur.,  N.  S.  963— Ex.  Ch. 

To  a  declaration  alleging  a  contract  for  the 
assignment  by  the  plaintiff  of  the  letters  patent 
in  trust  for  an  institution,  and  upon  the  terms  \ 
contained  in  the  proposal  of  the  defendant,  the  i 
defendant  pleaded  non   concessit : — Held,  that  \ 
the  contract  involved  no  warranty  by  the  plain- 
tiff that  the  invention  was  new,  or  that  the  ' 


manufacture  was  within  the  statute  of  James, 
and  therefore  that  the  plea  put  in  issue  no  more 
than  the  grant  of  the  letters  patent  which  the 
plaintiff  contracted  to  assign.  Smith  v.  Neale^ 
2  C.  B.,  N.  S.  67 ;  26  L.  J.,  C.  P.  143 ;  3  Jur., 
N.  S.  516. 

ConditionB  as  to  Be-sale — Liability  for  Purobase- 

Money.l — ^A  declaration  stated  that,  by  deed,  the 
plaintiff  sold  certain  letters  patent  to  the  defen- 
dants, and  they  covenanted  to  pay  the  price  by 
instalments ;  provided  that  if  within  twelve 
months  from  the  date  of  the  deed  they  should 
disapprove  of  the  patent,  and  of  their  disappro- 
bation and  intention  to  sell  they  should  give 
notice  to  the  plaintiff,  the  payment  of  the 
instalments  should  be  suspended  ;  and  if  they 
should  within  six  months  after  notice  sell  the 
patent,  and,  retaining  to  themselves  246/.,  pay 
over  the  surplus  to  the  plaintiff,  the  covenant 
for  payment  of  the  entire  sum  should  cease.  But 
if.  they,  having  given  such  notice,  should  neglect 
or  refuse  to  observe  all  the  other  matters  in  the 
proviso,  the  covenant  for  payment  of  840Z. 
should  stand.  Averment,  that  the  defendants 
gave  due  notice  of  their  disapprobation,  and  of 
their  intention  to  sell,  and  that  the  defendants 
had  not  sold  the  letters  patent.  Breach,  non- 
payment of  the  instalments.  Plea,  that  the 
defendants  were  ready  and  willing  and  en- 
deavoured to  sell  the  letters  patent,  but  that  no 
'  bona  fide  sale  could  be  effected  : — Held,  that 
the  defendants,  not  having  sold  the  letters 
patent,  were  liable  to  pay  the  instalments. 
Cherry  v,  Hemingy  2  Ex.  557 ;  17  L.  J.,  Ex. 
305. 


2.  Licences  axd  Royalties. 

« 

Licence  to  MannfactnTe,  Sactent  of.]  —  A 
licence  to  A.  to  manufacture  a  patent  article 
is  an  authority  to  his  vendees  to  vend  it  without 
the  consent  of  the  patentee.  Thmnas  v.  Ilunty 
17  C.  B.,  N.  S.  183. 

Where  the  owner  of  a  patent  manu&ctnres 
and  sells  the  patented  article  in  a  foreign  country 
as  well  as  in  England,  the  sale  of  the  article  in 
one  country  implies  a  Hoence  to  use  it  in  the 
other.  But  if  ne  has  assigned  his  patent  in 
either  country,  the  article  cannot  be  sold  so  as 
to  defeat  the  rights  of  the  assignee.  Betti  v. 
WillmoU,^  L.  R.,  Ch.  239;  26  L.  T.  188;  19 
W.  R.  369. 

The  defendants,  an  English  company,  who 
were  owners  of  patents  in  England  and  Belgium 
for  an  invention  for  ornamenting  glass,  granted.to 
the  plaintiffs,  a  company  incorporated  and  carry- 
ing on  business  in  Belgium,  a  licence  to  employ 
the  invention  for  making  glass  at  their  factory 
in  Belgium,  and  not  elsewhere.  By  the  terms  of 
the  licence,  all  points  of  difference  were  to  be 
submitted  to  arbitration  in  Belgium.  The  plain- 
tiffs, assuming  their  right  to  do  so,  sold  in  Eng- 
land goods  manufactured  by  them  under  the 
licence,  whereupon  the  defendants  issued  cir- 
culars warning  persons  in  the  trade  that  the 
sale  in  England  of  glass  articles  made  abroad 
by  employing  their  inventions,  was  a  violation 
of  their  English  patent.  On  application  for 
an  Injunction  to  restrain  the  issue  .of  such 
circulars  :—  Held,  that  the  licence  did  not  imply 
a  right  to  sell  goods  made  by  the  plaintiff 
under  the  licence  in  any  country  where  the  sale 
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wonld  be  a  violation  of  the  patent  law  of  the 
country.  Soeiiti  Anonyme  des  Mana/actvres 
de  QUices  v.  Tilgkmant  Patent  Sand  Blast 
Company,  25  Ch.  D.  1 ;  63  L.  J.,  Ch.  1 ;  49  L.  T. 
451  ;  32  W.  R.  71— C.  A. 

Quasre,  whether  the  plaintiffs,  if  assignees  of 
the  Belgian  patent,  would  have  had  the  right  to 
sell  in  England  goods  manufactured  under  that 
patent  in  Belgium.    lb. 

Onuit  to  Illegal  Knmber.] — The  grant  of  an 
exclusive  licence  to  use  a  patent  does  not  invali- 
date the  patent  itself,  alt  >ugh  the  patent  may 
be  vested  in  twelve  p^'-sons ;  and  it  is  wholly 
immaterial  to  its  valiv^.^y  iif  what  number  of 
persons  such  a  licence  is  vested,  whether  exclu- 
sive or  not.    Protheroe  v.  May,  5  M.  &  W.  675. 

Estoppel— DUpntixig  Validity  of  Patent  by 
Licensee.] — A  licensee  under  a  patent  cannot,  in 
any  way,  question  its  validity  during  the  con- 
tinuance of  his  licence.  But  he  may  shew  that 
what  he  has  done  (in  respect  of  which  patent 
royalties  are  claimed  from  him)  does  not  .fall 
within  the  limits  of  the  patent,  but  is  something 
extraneous  to  it.  Clark  v.  Adie  (No.  2),  2  App. 
Cas.  423  ;  46  L.  J.,  Ch.  598  ;  37  L.  T.  1 ;  26  W. 
R.  45.  Affirming  3  Ch.  D.  134  ;  35  L.  T.  349  ; 
24  W.  R.  1007. 

A  licensee  under  a  patent  is  in  a  situation 
analogous  to  a  tenant,  who,  during  the  tenancy, 
cannot  dispute  the  title  of  the  lessor  to  any  of 
the  land  held  under  the  lease ;  but  who  is  never- 
theless at  liberty  to  shew  that  part  of  the  land 
he  actually  occupies  is  -  really  not  comprised 
within  the  lease,  but  belongs  to  himself  under 
some  other  right.    Ih, 

While  a  person  is  using,  under  a  licence,  a 
patent  machine  and  paying  a  royalty  for  its  use, 
or  the  use  of  its  principle  embodied  in  any  other 
machine,  he  cannot,  in  a  proceeding  against  him 
for  non-payment  of  royalties  in  respect  of  the 
use  of  another  machine  alleged  to  embody  the 
principle  of  the  patent  invention,  set  up  as  a 
defence  that  the  patent  is  not  valid.  He  can 
only  be  allowed  to  contend  that  the  second 
machine  does  not  embody  the  principle  of  the 
patent.  Crotsley  v.  Dixon,  10  H.  L.  Cas.  293  ; 
32  L.  J.,  Ch.  617 ;  9  Jur..  N.  S.  607 ;  8  L.  T.  260 ; 
11  W.  R.  716. 

A  licensee  under  another's  patent  is  not 
estopped  thereby  from  contesting  the  novelty 
of  such  patent.  Dangerfield  v.  Jonet,  13  L.  T. 
142. 

Payment  of  royalties  on  letters  patent  cannot 
be  refused  on  the  ground  of  want  of  novelty  in 
the  invention.  Not^n  v.  Brook%^  7  H.  &  N.  499  ; 
8  Jur.,  N.  S.  155  ;  10  W.  R.  111. 

Katnre  of  CoTenanti.] — ^An  indenture  re- 
cited that,  by  a  deed,  the  plaintiff  had  licensed 
the  defendant  to  use  his  patent  during  a  term, 
paying  a  stated  royalty.  By  the  deed  declared 
upon,  reciting  the  earlier  deed,  and  a  subsequent 
contract  of  the  defendant  with  the  plaintiff  for 
purchase  of  half  the  patent,  subject  to  the 
former  deed,  but  with  benefit  to  the  defendant  of 
half  the  royalty,  the  plaintiff,  in  pursuance  of 
the  contract,  and  in  consideration  of  2,2002.  to 
be  paid  .to  him  by  the  defendant,  assigned  the 
patent  to  a  trustee,  subject  to  the  previous  in- 
denture, and  in  trust  to  apply  the  sums  accruing 
from  licences  to  use  the  patent,  and  likewise  to 


apply  the  royalties  for  or  under  the  direction  of 
the  plaintiff  and  defendant,  in  specified  propor- 
tions, and  to  stand  possessed,  as  to  one  moiety  of 
the  letters  patent,  for  the  plaintiff,  as  to  the 
other  for  the  defendant.  The  plaintiff  cove- 
nanted that  for  and  notwithstanding  anything 
done  by  him,  the  patent  was  valid,  and  should 
be  held  and  inforced  by  the  trustees  without 
lawful  let  by  the  plaintiff,  or  any  claiming  under 
him,  or  by  his  act  and  default ;  and  the  defen- 
dant covenanted  with  the  plaintiff  to  pay  him 
the  2,200/.  by  instalments.  To  a  declaration  for 
nonpayment  of  such  instalments,  the  defendant 
pleaded,  that  the  plaintiff  was  not  the  first  in- 
ventor, by  reason  whereof  the  patent,  before  the 
supposed  breach  of  covenant,  was  void  : — Held, 
that  the  plea  was  bad ;  for  first,  no  eviction  was 
stated  ;  and  in  fact,  the  matter  pleaded  did  not 
go  to  the  whole  consideration,  since,  even  if  the 

Eatent  was  void,  the  first  executed  deed  would 
ave  bound  the  defendant  by  estoppel,  to  pay- 
ment of  the  royalty ;  and  by  the  latter  deed 
he  became  entitled  to  half  the  royalty ;  and 
secondly,  that  the  covenant  to  pay  the  2,200^ 
was  an  independent  covenant,  and  capable  of 
being  inforced  whether  the  plaintiff's  covenants 
were  performed  or  not.  Cntler  v.  Bower,  11  Q. 
B.  973  ;  17  L.  J.,  Q    3.  217  ;  12  Jur.  721. 

A.,  asserting  that  he  had  a  right  to  a  patent 
machine,  covenanted  with  B.  that  he  should  use 
it  in  a  particular  manner,  in  consideration  of 
which  B.  covenanted  that  he  would  not  use  any 
other ;  in  an  action  by  A.  on  the  covenant,  B.  is 
not  estopped  by  his  covenant  from  pleading  in 
bar  to  the  action,  that  the  invention  was  not 
new,  or  that  the  patentee  was  not  the  inventor  ; 
but  he  may  thus  shew  that  the  patent  was  void. 
Hayne  v.  Malthy,  3  T.  R.  438. 


Lieence  not  under  Seal.]- Action  for  the 


price  of  a  licence,  granted  by  the  plaintiff  to  the 
defendant,  to  use  an  invention  for  a  patent  fur- 
nace. The  plaintiff,  having  obtained  the  patent, 
granted  the  defendant  a  licence,  whieh  was  in 
writing,  but  not  under  seal,  to  use  the  patent ; 
and  the  defendant,  having  received  the  licence, 
kept  it,  and  used  the  invention,  but,  when  called 
upon  to  pay  the  price  agreed  upon,  objected  to 
pay  for  it,  on  the  ground  that  it  was  void,  as  not 
being  under  seal.  By  the  terms  of  the  letters 
patent  all  persons  were  commanded  not  to 
**  make,  use,  or  put  in  practice  the  invention,  or 
any  part  of  the  same,  nor  in  anywise  counterfeit, 
imitate  or  resemble  the  same,  nor  make,  or  cause 
to  be  made,  any  addition  thereunto  or  subtrac- 
tion from  the  same,  whereby  to  pretend  himself 
or  themselves  to  be  the  inventor  or  inventors, 
devisor  or  devisors  thereof,  without  the  licence, 
consent  or  agreement  of  the  patentee,  in  writing, 
under  his  hand  and  seal,  first  had  and  obtained, 
upon  pain  of  a  contempt  of  the  royal  command, 
and  of  being  answerable  to  the  plaintiff  in 
damages  : "  —  Held,  first,  that  the  defendant, 
having  obtained  the  licence  he  had  bargained 
for,  and  kept  it,  was  bound  to  pay  for  it.  Chanter 
V.  Dewhnrst,  12  M.  &  W.  823 ;  13  L.  J.,  Ex. 
198. 

Held,  secondly,  that  the  licence  was  not  void, 
as  not  being  under  seal.    Ih, 


Extent  of  Patent] — N.  obtained  a  patent 


for  the  application  of  the  principle  of  smelting 
iron  by  the  use  of  heated  air  applied  to  furnaces. 
B.  obtained  a  licence  from  him  to  use  this  pro- 
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ceBSf  on  the  payment  of  It.  per  ton  on  the  iron 
thus  smelted.  Disputes,  and  then  litigation, 
arose  between  them,  and  it  was  agreed,  by  an 
instrument  in  writing,  dated  11th  November, 
1833  (which  recited  the  previous  circumstances), 
that  both  parties  should  withdraw  their  law  pro- 
ceedings ;  that,  "  in  consideration  of  the  payment 
of  400/.,  to  be  accepted  by  N.  in  full  of  1«.  per 
ton  on  the  whole  iron  smelted  from  the  erection 
of  B.'s  works  up  to  the  11th  day  of  November, 
and  in  consideration  of  the  payment  of  1«.  per  ton 
upon  the  whole  iron  which  shall  be  smelted 
from  the  11th  of  November  till  the  expiration  of 
the  letters  patent,  by  the  use  of  heated  air  in  any 
of  the  modes  heretofore  applied,  or  in  any  other 
mode  falling  under  the  said  patent,"  N.  should 
grant  to  B.  a  licence,  which  was  described  to 
relate  to  "  the  application  or  use  of  heated  air  in 
any  of  the  modes  heretofore  practised  at  B.*s 
works,  or  in  any  other  mode  falling  under  the 
description  in  the  said  patent,  or  in  Uie  specifica- 
tion thereof."  N.  afterwards  instituted  a  suit  to 
compel  B.  to  perform  this  agreement.  B.  insti- 
tuted a  cross  suit  to  suspend  N.*s  proceedings,  on 
the  ground  that  the  process  of  smelting  by 
heated  air  used  at  B.'s  works  did  not  fall  within 
the  patent : — Held,  that,  after  this  agreement, 
B.  could  not  set  up  such  a  defence  to  the  claim 
of  N.    Baird  v.  NeiUon,  8  0.  &  F.  726. 

By  articles  of  agreement  under  seal  reciting 
that  letters  patent  had  been  granted  to  the 
defendant,  for  improvements  in  purifying  gas, 
and  other  letters  patent  had  been  granted  to 
the  plaintiff  for  an  miproved  mode  of  manufac- 
turing gas,  and  that  disputes  had  arisen  between 
the  parties  as  to  their  rights  under  the  letters 
patent  to  the  use  of  oxides  of  iron  for.  the  pur- 
pose of  purifying  gas,  and  that  a  scire  facias  had 
been  su^  out  by  the  plaintiff  to  repeal  the  letters 
patent  granted  to  the  defendant,  and  that  another 
patent  for  purifying  coal  gas  by  oxide  of  iron 
had  been  applied  for  by  the  defendant,  and  that 
other  letters  patent  had  been  sued  out  by  the 

Slaintiff,  and  that  in  order  to  put  an  end  to  their 
ifferences  the  parties  had  entered  intg  that 
agreement ;  the  defendant  .covenanted  with  the 
plaintiff,  and  the  plaintiff  agreed  that  the  de- 
fendant should  have  the  exclusive  use  of  the 
inventions  granted  to  the  plaintiff,  so  far  as  the 
same  related  to  the  purification  of  gas  by  the 
hydrated  oxides  of  iron,  paying  therefor  certain 
royalties;  that  the  plaintiff  should  have  the 
exclusive  use  of  the  inventions  granted  to  the 
defendant  so  far  as  the  same  related  to  the  puri- 
fication of  gas  by  anhydrous  oxides  of  iron,  pay- 
ing therefor  certain  royalties ;  that,  for  the 
purpose  of  that  agreement  and  the  determina- 
tion of  the  amount  of  royalties  it  should  be  as- 
sumed that  the  defendant  was  entitled  to  the 
exclusive  use  of  anhydrous  oxides,  and  the  plain- 
tiff entitled  to  the  use  of  hydrated  oxides.  The 
agreement  also  provided  that  in  case  of  any 
breach  of  certain  stipulations,  the  party  so  doing 
should  pay  to  the  other  a  certain  sum  as  liqui- 
dated oamages.  In  an  action  to  recover  that 
sum  the  defendant  pleaded  the  plaintiff's  patents 
were  not  valid,  that  the  iiiventions  w^ere  not  new, 
and  that  the  plaintiff  was  not  the  first  inventor : 
— Held,  that  the  pleas  were  bad,  inasmuch  as  the 
<lefcndant  was  estopped  by  the  agreement  from 
disputing  the  validity  of  the  patents.  HilU  v. 
Laviing,  9  Ex.  266  ;  23  L.  J.,  Ex.  60. 

Constmctioii  of  Speoification.] — One  who 


makes  a  patent  article  under  a  licence  from  the 
inventor,  cannot,  in  an  action  against  him  for 
royalties,  set  up  any  objection  to  the  novelty  or 
utility  of  the  invention,  or  the  validity  of  the 
specification  ;  but,  if  the  claim  in  the  .specifica- 
tion is  susceptible  of  two  constructions,  one  of 
which  would  make  the  specification  bad,  and  the 
other  and  more  natural  one  would  make  it  good, 
it  is  competent  to  him  to  insist  that  the  latter  is 
the  true  construction.  Trotmun  v.  Wood^  16 
C.  B.,  N.  S.  479. 

B«fdrenodte  Arbitration.] — On  an  action 

for  infringement  of  a  patent,  the  plaintiff,  to  a 
plea  that  he  was  not  the  first  and  true  inventor, 
replied  that  on  another  charge  by  the  plaintiff 
a^inst  the  defendant  of  infringement  of  the 
same  patent,  the  question  was  referred  by  con- 
sent, and  the  arbitrator  found  that  the  letters 
patent  w^ere  not  illegal  and  void : — Held,  that 
the  record  did  not  shew  an  estoppel.  Newall  v. 
Elliot,  1  H.  &  C.  797 ;  32  L.  J.,  Ex.  120 ;  9 
Jur.,  N.  S.  359  j  7  L.  T.  758  ;  11  W.  R.  438. 

Defence  denying  Validity  of  Patent.]— To 
a  declaration  by  a  patentee  of  an  invention  for 
manufacturing  wire  rope,  against  a  licensee  by 
deed  indented,  for  autnority  to  use  the  inven- 
tion, upon  the  latter's  covenant  to  pay  a 
royalty  on  every  ton  of  the  article  so  manufac- 
tured, it  is  a  bad  plea  (as  amounting  to  non  est 
factum)  to  plead  that  the  plaintiff  did  not  give, 
nor  did  the  defendant  take,  such  exclusive 
licence  as  by  the  deed  was  provided  for.  Smith 
V.  Scott,  6  C.  B.,  N.  S.  771  ;  28  L.  J.,  C.  P.  326  ; 
8  Jur.,  N.  S.  1366 ;  and  compare  Liardt^t  v. 
Hammond  Electric  LiglU  and  Power  Company, 
31  W.  R.  710,  ante,  col.  1095. 

Estoppel  on  other  Partiee.]— The  rule  that  an 
assignor  of  a  patent  is  estopped  from  disputing 
its  validity  does  not  prevent  his  partner  from 
separately  raising  that  defence  to  an  action  for 
infringement.  Heu^h  v.  Chamberlain,  25  W.  R. 
742. 

Where  a  licence  to  use  certain  patent  machines 
is  granted  by  indenture,  in  which  it  is  recited 
that  the  grantor  has  invented  the  machines,  and 
has  obtained  letters  patent  for  the  sole  use  of 
the  invention,  and  enrolled  the  specification, 
parties  (and  privies)  to  the  deed  are  estopped 
from  pl^ding  either  that  the  invention  is  not  a 
new  invention,  or  that  the  grantor  was  not  the 
first  inventor,  or  that  no  specification  was  en- 
rolled. Bowman  v.  Taylor,  4  N.  &  M.  264  ;  2 
A.  &  E.  278 ;  S.  P„  Smith  v.  Scott,  6  C.  B.,  N. 
S.  771  ;  28  L.  J.,  C.  P.  325  ;  5  Jur.,  N.  S.  1366. 

Action  for  Infringement — ^Licence — Contem- 
porary Agreement.] — ^Action  by  assignee  of  H., 
original  patentee,  for  an  infringement  of  a 
patent.  Plea,  a  licence,  by  deed,  &om  H.  to  S. 
and  A.,  and  to  such  persons  as  they  should  from 
time  to  time  license  or  authorize,  to  make,  use 
and  vend  the  invention  in  Great  Britain  and 
Ireland  ;  and  that  S.  and  A.  assigned  to  the  de- 
fendant all  the  liberty  and  licence  granted  to 
them  by  the  deed.  Replication,  on  equitable 
grounds,  that  by  deed  of  even  date  with  the  deed 
of  licence  from  H.  to  S.  and  A.,  and  made  be- 
tween H.  of  the  first  part,  the  plaintiff  and  five 
other  persons  of  the  second  part,  and  S.  and  A. 
of  the  third  part,  reciting  that  under  arrange- 
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ments  between  H.  and  the  parties  of  the  second 
part,  the  parties  of  the  second  part  were  entitled 
to  participate  in  the  profits  to  be  derived  from 
the  letters  patent,  and  that  S.  and  A.  had  con- 
tracted with  the  parties  of  the  first  and  second 
parts  for  the  purchase  of  a  licence  for  the  ez- 
clnsiye  use  of  the  inTention,  and  that  the  con- 
tract was  carried  out  by  the  deed  of  licence,  it 
was  witnessed  that  each  one  of  the  parties  coye- 
nanted  that  S.  and  A.  should  not  manufacture 
machines  under,  the  licence  for  sale  out  of  Great 
Britain  and  Ireland  ;  of  all  which  the  defendant, 
before  the  assignment  to  him  of  the  licence,  had 
notice  ;  that  afterwards,  by  deed  betw^een  S.  and 
A.  and  the  defendant,  reciting  the  grant  of  the 
licence,  and  the  making  of  the  deed  of  even 
date  therewith,  and  that  in  the  deed  were  con- 
tained covenants  on  the  part  of  the  parties  there- 
to with  respect  to  the  licence,  and  that  by  deed 
of  even  date  S.  and  A.  assigned  the  licence  to 
the  defendant,  the  defendant  covenanted  that 
he  would  perform  all  the  covenants  in  the 
secondly-recited  deed  contained  on  the  part  of 
S.  and  A.  to  be  performed,  and  would  indemnify 
S.  and  A.  from  all  actions  for  breach  of  the 
covenants : — Held,  that  the  deed  of  covenant  not 
to  manufacture  for  sale  out  of  Great  Britain  and 
Ireland  was  no  answer  to  the  licence,  and  that 
therefore  the  replication  was  not  good  at  law,  nor 
upon  equitable  grounds.  Softluniberger  v.  LUter, 
2  EL  &  Bl.  170  ;  29  L.  J.,  Q.  B.  157  ;  6  Jur.,  N. 
S.  1336  ;  3  L.  T.  649 ;  9  W,  R,  138. 

Payment  of  Boyaltiea  —  Ck^nstmotion  of 
Iiioenoe.] — ^A  patentee  of  an  invention  for  im- 
proved beaten  for  threshing-machines,  granted 
a  licence  to  C.  to  make,  manufacture  and  sell 
machines  as  described  in  the  specification,  for  a 
term  of  years,  and  during  the  period  to  apply 
the  invention  to  other  machines  made,  or  to  be 
made,  paying  a  royalty  of  1/.  for  every  thresh- 
ing-machine manufactured  by  him,  and  the  like 
sum  for  every  machine  made,  or  to  be  made,  to 
which  the  invention  should  be  wholly  or  in  part 
applied  by  him ;  and  he  covenanted  to  affix 
royalty  plates  to  every  new  and  altered  machine 
which  should  be  manufactured  or  applied  by 
him : — Held,  that  C.  was  not  intended  to  pay 
the  royalty  merely  on  every  threshing-machine, 
but  that  the  true  construction  of  the  licence  was, 
that  C.  was  to  pay  on  all  beaters  manufac- 
tured by  him  according  to  the  patent,  and  applied 
to  machines  originally,  or  by  way  of  renewal. 
Goucher  v.  Clayton^  11  Jur.,  N.  S.  462  ;  13  L.  T. 
111. 

A  declaration  set  out  an  indenture,  containing 
a  licence  from  A.  (the  patentee)  to  B.,  his  execu- 
tors, administrators  and  assigns,  to  make  and  sell 
certain  iron  pipes,  yielding  and  paying  to  A.  a 

royalty  of 1,  for  every  ton  of  pipes  which  B., 

his  executors,  &c.,  should  make  and  sell  in  pursu- 
ance of  the  licence,  but  such  patent  rent  to  be 
paid  on  or  before  the  twenty-first  day  after  each 
quarter ;  and  B.  covenanted  with  A.  that  he 
would,  seven  days  after  each  quarter,  deliver  to 
A.  an  account  of  pipes  sold  within  the  quarter, 
and  would  within  twenty-one  days  after  the 
quarter  pay  to  A.  the  money  which  should,  upon 
the  face  of  such  account,  be  payable  by  way  of 
royalty.  The  declaration,  after  setting  out  an 
assignment  of  the  patent  licence  from  B«  to  the 
plaintiff,  ultimately  shewed  an  assignment  of 
the  licence  to  R.  and  M.,  in  trust  for  the  defen- 
dants, with  a  covenant  by  the  defendants  with 


the  plaintiff  to  pay  the  money  and  perform  the 
covenants  payable  and  to  be  performed  in  respect 
of  the  licence,  and  that  the  defendants  made 
and  used,  in  pursuance  of  the  licence,  iron  tubes, 
and  that  thereby  sums  of  money  became  pay- 
able to  A.  in  respect  of  the  licence.  Breach, 
non-payment  by  the  defendants  of  the  sums  of 
money  ;  and  further,  non-delivery  of  a  true  ac- 
count in  writing  of  the  quantity  of  iron  tubes 
sold : — Held,  that  the  declaration  contained  a 
good  breach,  the  covenant  to  render  an  account 
being  auxiliary  to  the  covenant  to  pay,  and  the 
defendants  being  shewn  to  be  the  licensees  of  A., 
and  to  have  made  the  pipes  under  such  licence. 
Bower  v.  Hodges,  13  C.  B.  765  ;  22  L.  J.,  C.  P. 
194  ;  17  Jur.  1067. 

In  a  deed  by  which  A.  assigned  to  B.,  for  a 
term  of  years,  an  exclusive  licence  to  use  a 
patent,  after  covenants  for  payment  of  sums  in 
the  nature  of  royalties,  there  was  the  following 
clause :  "  That  if  it  shall  happen  in  any  year 
during  the  term  that  the  royalties  or  sums  of 
money  covenanted  to  be  paid  shall  n'ot  amount 
to  2,000/.,  then  B.  shall,  within  fourteen  days 
after  the  expiration  of  any  year  in  which  it 
shall  so  happen,  pay  to  A.  such  a  sum  of  money 
as  with  the  royalties  will  amount  to  2,0002.  for 
that  year ;  or  if  B.  shall  at  any  time  make 
default  in  payment  of  such  sum  within  the  time 
appointed  for  payment,  then  it  shall  be  lawful 
to  and  for  A.,  by  writing  signed  by  him,  and  in- 
dorsed on  the  deed  or  duplicate  thereof,  to 
declare  that  the  deed,  and  the  licence  and  power 
thereby  granted,  shall  cease  and  determine : " — 
Held,  that  this  was  not  an  absolute  covenant  by 
B.  to  pay  2,000/.  a  year  during  the  term,  but  only 
empowered  A.  to  put  an  end  to  the  grant  upon 
non-payment  of  that  sum.  Tielem  v.  Hooper,  5 
Ex.  830  ;  20  L.  J.,  Ex.  78. 

FftUnre  of  Ck^xudderation.] — The  plaintiff  was 
the  holder  of  a  licence  to  use  a  patented  inven- 
tion from  the  patentee.  The  patentee  intending 
to  apply  for  a  prolongation  of  this  patent,  and 
also  for  a  patent  for  a  new  invention  of  a  similar 
description,  the  plaintiff  agreed  to  give  him  160/. 
for  the  free  use  for  ever  of  the  former  patent,  as 
well  as  for  the  free  use  for  three  years  of  the 
new  patent  which  the  patentee  was  about  to 
take  out.  The  money  was  paid  to  the  patentee, 
but  he  died  almost  immediately  afterwards,  and 
in  consequence  of  his  death  no  application  was 
ever  made  for  a  renewal  of  the  former  patent,  or 
the  grant  of  one  for  the  new  invention.  The 
plaintiff  brought  an  action  against  the  patentee's 
executors  to  recover  back  the  money,  on  the 
ground  that  the  consideration  for  it  had  totally 
failed : — Held,  that  he  was  entitled  to  maintain 
the  action  on  the  ground  that  on  the  true  con- 
struction of  the  contract  between  the  parties  he 
had  bought  the  right  to  have  an  application  for 
the  patents  made,  not  merely  the  right  to  have 
the  benefit  of  it  if  it  should  happen  to  be  made, 
and  the  consideration  had  therefore  totally 
failed.    Krunolett  v.  BotUl,  22  L.  T.  71. 

Evidenoe.] — R.  granted  by  deed  to  a  company 
a  licence  to  use  a  patented  invention  for  manu- 
facture of  rifles,  on  payment  of  a  royalty,  which 
the  company  covenanted  to  pay  for  every  rifle 
manufactured  or  produced  "under  the  powers 
hereby  granted."  At  the  time  the  deed  was 
entered  into,  as  well  as  previously,  the  company 
had  been  manufacturing  arms,  under  contracts, 
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for  the  British  government  in  accordance  with 
R/s  patent,  and  without  paying  royalties,  under 
the  belief  that  they  were  legally  entitled  to  do 
so  ;  and  the  deed  itself,  as  R.  knew,  was  intended 
by  the  company  to  apply  only  to  rifles  exclu- 
sively of  those  manufactured  for  the  govern- 
ment. Some  years  afterwards  it  was  decided 
that  the  right  of  the  crown  to  the  free  use  of  a 
patent  did  not  extend  to  manufacturers  fulfil- 
ling government  contracts,  and  R.  thereupon 
brought  his  action  under  the  deed  to  recover 
royalties  on  all  arms  so  manufactured  from  the 
time  that  the  deed  was  entered  into: — Held, 
that  he  was  not  entitled  to  recover,  for  though 
the  terms  of  the  licence  would,  primtL  facie,  be 
taken  to  include  every  exercise  of  the  patented 
invention,  the  words  "  under  the  powers  hereby 
granted,"  contained  a  latent  ambiguity,  which 
admitted  of  parol  evidence  to  shew  that  the 
deed  was  not  intended  to  apply  to  rifles  manu- 
factured for  the  government.  Roden  v.  Small 
Arms  Company,  46  L.  J.,  Q.  B.  213 ;  25  W.  R. 
269. 

Pnroluuie  of  Eight  to  Bnb-Ck»ntractB.] — ^A  de- 
claration stated  that  on  the  16th  of  March,  1858, 
an  agreement  was  made  between  H.  and  the 
plaintiff  that  a  patent  of  the  plaintiff's  for  an 
alloy  should  be  assigned  to  H.,  H.  paying  to  the 
plaintiff  by  way  of  royalty  Id.  per  pound  for  each 
pound  of  alloy  made  or  used  by  him  under  the 
letters  patent  during  the  existence  of  the  letters 
patent,  the  royalty  to  be  accounted  for  every  six 
months  after  the  date  of  the  letters  patent,  or 
from  making  any  of  the  alloy,  with  a  covenant 
for  further  assurance  by  the  plaintiff  ;  that,  on 
the  13th  of  November,  1858,  by  deed,  between  the 
plaintiff  and  H.,  the  letters  patent  were  assigned 
to  H.,  subject  to  the  payment  of  the  royalty 
upon  every  pound  of  alloy  which  should  be 
manufactured  by  H.,  and  H.  covenanted  to  pay 
Id.  per  pound  for  each  pound  of  the  alloy  which 
he  should  make  or  sell ;  that  on  the  17  th  of 
December,  1858,  the  defendant,  in  consideration 
uf  250Z.,  agreed  to  purchase  the  right  of  the 
plaintiff,  *'  in  an  agreement  entered  into  with 
H.,  dated  March,  1858,  to  receive  a  royalty  of 
1^.  per  pound  on  the  metal  sold  under  the  patent 
specified  therein ;  the  second  instalment  to  be  paid 
conditionally,  &c. ;  otherwise  the  250/.  to  be  paid 
on  the  23rd  proximo  to  be  considered  as  full  pur- 
chase-money for  the  plaintiff's  right  in  the  agree- 
ment." Breach,  that  the  defendant  had  not  paid 
the  250Z.  A  plea  set  out  the  deed  of  November 
1 3th,  which,  reciting  that  the  plaintiff  had  agreed 
to  assign  the  patent  to  H.,  H.  paying  Id.  per 
pound  on  the  alloy  which  he  should  manu- 
facture and  vend,  witnessed  that  the  plaintiff 
assigned  to  H.,  subject  to  the  payment  of  a 
royalty  of  Id.  per  pound  on  every  pound  of  alloy 
manufactured  by  him,  to  be  ascertained  in 
manner  and  at  the  times  therein  mentioned ; 
and  H.  covenanted  to  pay  a  royalty  of  Id,  per 
pound  on  every  pound  of  alloy  which  he  should 
make  and  sell,  to  be  paid  quarterly,  the  first 
payment  to  be  made  on  the  quarterly  day  next 
after  the  vending  of  any  of  the  alloy  *,  and,  for 
the  purpose  of  ascertaining  the  quantity  sold,  to 
keep  an  account  of  the  quantity  made  and 
vended,  provided  that  if  H.  neglected  to  supply 
any  person  desirous  of  purchasing  alloy,  it  should 
bo  lawful  for  the  plaintiff  to  manufacture  and 
vend  the  alloy,  and  use  the  invention  for  his  own 
uso  ;  that  the  plaintiff  accepted  the  deed  and 


agreement  thereon  in  the  place  of  the  previous 
agreement,  and  exonerated  H.  from  any  further 
performance  of  the  agreement ;  that  the  defen- 
dant, when  he  entered  into  the  agreement,  had 
no  knowledge  of  the  deed  or  of  the  exoneration 
of  H. ;  that  the  defendant  meant  to  buy  the 
royalty  under  the  agreement,  and  not  under  the 
deed  ;  and  that  he  bad  no  knowledge  of  the  pro- 
vision in  the  deed  that  the  plaintiff  was  to  be  at 
liberty  to  make  the  alloy  for  his  own  use.  Re- 
plication, that  before  action  the  defendant  had 
notice  of  the  deed,  and  did  not,  within  a  reason- 
able time,  repudiate  or  give  any  notice  to  the 
plaintiff  of  his  intention  to  repudiate  his 
agreement: — Held,  first,  that  the  plea  was  a 
good  answer  to  the  action,  inasmuch  as  it  shewed 
that  the  plaintiff  had,  by  the  deed,  incapaci- 
tated himself  from  giving  to  the  defendant  that 
which  he  had  bought.  Webster  v.  Newtome,  6 
H.  &  N.  42. 

Held,  secondly,  that  the  replication  was  bad. 
Ih. 


VIII.    DUTY  OF  PATENT  AGENT. 

To  know  the  Law.] — A  patent  agent  is  ex- 
pected to  know  the  law  relating  to  the  practice 
of  obtaining  patents.  Lee  v.  Walker,  7  L.  R., 
C.  P.  121  ;  41  L.  J.,  C.  P.  91  ;  26  L.  T.  70. 

When,  therefore,  such  agent  who  was  em- 
ployed to  procure  a  patent,  being  not  aware  of 
the  decision  (which  makes  it  necessary,  notwith- 
standing provisional  specification  has  been  filed, 
to  take  care  that  the  patent  is  sealed  before 
another  patent  for  the  same  invention  is  ob- 
tained by  a  later  applicant),  delayed  four  months 
between  filing  the  provisional  specification  and 
applying  to  have  the  patent  sealed,  whereby  a 
subsequent  applicant  for  a  patent  for  the  same 
invention  was  able  to  get  his  patent  sealed 
first,  and  so  prevent  such  agent  from  procuring 
a  patent  for  his  employer: — Held,  evidence  of 
negligence,  for  which  such  patent  agent  might 
be  liable  in  an  action  at  the  suit  of  his  employer. 
lb. 


PAUPER. 

I.  SUINQ     IN     FOBMi     PAnP£BI&  —  See 

Pbactice. 
II,  Settlement  ov,—See  Poor  Law. 
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I.  In  Metropolis.— &?<»  Metropolis. 
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L  Liability  of. 
II.  Rights  of,  1113. 
III.  Otheb  Mattkes,  1114. 

I.  LIABILITY  OF. 

On  Secret  Partnerehip.]— Two  persons  entered 
into  an  agreement  to  be  partners  in  the  business 
of  pawnbrokers,  to  be  carried  on  under  the  firm 
of  one  of  them  ;  and,  in  pursuance  of  the  articles 
of  agreement,  that  one's  name  alone  was  painted 
over  the  door  of  the  business  premises ;  the 
licence  also  was  taken  out  and  tl:  c  tickets  to  the 
customers  were  issued  in  his  sc  name,  while 
the  other  partner  (carrying  on  aLother  business) 
attended  occasionally  to  inspect  the  books  of  the 
firm,  and  drew  a  per-centage  on  his  share  of  the 
capital  out  of  the  profits  :~Held,  that  the  agree- 
ment constituted  a  secret  partnership,  and  was 
therefore  illegal  and  void,  as  being  in  contra- 
vention of  the  policy  and  enactments  of  39  &  40 
Geo.  3,  c.  99.  Gordon  v.  Howden,  12  C.  &  F. 
237  ;  8,  P.,  Fratcr  v.  Hill,  1  Mac.  H.  L.  Cas.  392 ; 
1  C.  L.  R.  7  ;  Amittrong  v.  Lewi 9,  4  M.  &  Scott, 
1 ;  2  C.  &  M.  274. 

For  taking  Ezeesriye  Interest.]— The  39  &  40 
Geo.  3,  c.  99,  having  enacted  that  pawnbrokers 
shall  and  may  take,  by  way  of  profit,  a  certain 
rate  of  interest  on  pledges,  and  no  more,  the  tak- 
ing of  more  interest  is  an  offence  within  the  act, 
cognizable  by  a  justice  of  the  peace  on  summary 
information  within  s.  6.  Rex  v.  Beard,  12  East. 
673. 

When  the  sum  payable  to  a  pawnbroker  for 
interest  on  a  loan  for  a  month,  at  the  rate  of  20 
per  cent.,  would  be  three  farthings  and  one-fifth 
of  a  farthing,  even  if  he  is  entitled  to  receive  Id, 
for  a  single  month  on  account  of  the  necessity 
of  the  case,  he  is  not  therefore,  on  a  loan  for  a 
longer  period,  entitled  to  treat  the  contract  as  a 
monthly  contract,  and  to  receive  at  the  rate  of 
Id.  a  month  for  such  period,  when  there  would 
no  longer  be  any  difficulty  in  paying  him  at  the 
exact  rate  of  20  per  cent.  Reg,  v,  Ooodburn, 
3  N.  &  P.  468  ;  1  W.,  W.  &  H.  362  ;  8  A.  &  E. 
608  ;  2  Jur.  857. 

— -— H'atnre  of  Contraet.]  — A  pawnbroker 
received  a  parcel  of  goods  on  one  day,  and  on 
that  day  and  several  subsequent  days  he  ad- 
vanced sums  of  money,  each  not  exceeding  lOZ., 
as  on  different  parts  of  the  parcel,  and  received 
pawnbrokers*  interest  of  three  pence  in  the 
pound  per  month  on  those  sums :— Held,  that  it 
was  a  question  for  the  jury,  whether  this  really 
was  the  transaction,  and  a  mere  contrivance  for 
obtaining  the  higher  interest  on  the  whole  sum, 
in  which  case  it  was  void;  or  whether  the 
advances  were  really  distinct.  C&icie  v.  Harris 
M.  k  M.  141. 

A  pawnbroker  advanced  200/.  to  a  trader  in 
distress,  upon  a  deposit  of  silks,  and  entered  the 
transaction  in  his  books  as  several  advances,  each 
of  less  value  than  10/.,  but  amounting  in  the 
whole  to  200?.  The  trader  having  become  bank- 
rupt, and  his  assignee  having  sued  in  trover  for 
the  silks,  the  court  refused  to  disturb  a  verdict 


for  the  plaintiff,  upon  a  direction  to  the  jury  to 
find  whether  the  goods  had  been  deposited  on  a 
contract  to  pay  more  than  52.  per  cent  interest. 
Tregoning  v.  Attenhorough,  7  Bing.  97  ;  4  M.  & 
P.  722. 

In  trover  by  assignees  of  a  bankrupt  against 
a  pawnbroker  for  certain  goods,  the  defendant 
pleaded  that  the  bankrupt  pledged  the  goods 
with  him  ;  to  which  the  plaintiff  replied  that  it 
was  corruptly  agreed  between  the  defendant  and 
the  bankrupt,  that  the  defendant  should  advance 
him  a  sum  exceeding  10/.,  to  wit,  77/.,  and  that 
the  defendant  should  give  day  of  payment  for  a 
year,  redeemable  in  the  meantime,  contrary  to 
the  statute.  It  appeared  at  the  trial,  that  the 
goods  were  deposited  with  the  defendant,  to 
secure  more  than  10/.  at  one  time  : — Held,  that 
it  sufficiently  appeared  upon  the  pleadings,  that 
the  contract  was  within  the  statute,  and  that 
this  was  proved  at  the  trial.  Niekisson  v. 
Trotter,  3  M.  &  W.  130 ;  M.  &  H.  350  ;  1  Jur. 
f871. 


On  Adyanoea  over  £10.] — Advances  made 


by  a  pawnbroker,  on  the  deposit  of  goods,  in  sums 
exceeding  10/.,  and  at  pawnbrokers*  interest,  4ire 
not  void  for  non-compliance  with  the  provisions 
of  the  39  &  40  Geo.  3,  c.  99,  the  sixth  section  of 
which  only  extends  to  loans  of  money  in  sums 
not  exceeding  10/.  Permell  v.  Attenborough, 
D.  &  M.  145  ;  4  Q.  B.  868  ;  12  L.  J.,  Q.  B.  370  ; 
7  Jur.  927 ;  S,  P.,  IHtch  v.  RochfoH,  1  Mac.  k. 
G.  184  ;  1  HaU  &  T.  256  ;  18  L.  J.,  Ch.  458  ;  13 
Jur.  351. 

Where  a  pawnbroker,  after  2  &  3  Vict.  c.  37, 
advanced  larger  sums  than  10/.  at  one  time,  at 
usurious  interest,  on  the  deposit  of  goods : — 
Held,  that  the  loans  were  protected  by  that  act. 
Ih, 

To  deliver  np  Goods  to  Bight  Ail   Owner.] — 

The  indemnity  given  by  s.  25  of  the  Pawnbrokers* 
Act,  1872,  to  a  pawnbroker  ^ho  delivers  a  pledge 
to  the  person  producing  the  pawn-ticket,  applies 
only  as  between  the  pawnbroker  and  the  pawner 
or  the  owner  who  has  authorized  the  pledge,  and 
the  act  does  not  affect  the  common  law  rights  of 
the  owner  of  property  which  is  pledged  against 
his  will.  Singer  Manvfacturing  Company  v. 
Clark,  5  Ex.  D.  37  ;  49  L.  J.,  Ex.  224  ;  41  L.  T. 
591  ;  28  W.  R.  170  ;  44  J.  P.  69. 

If  one  employed  to  sell  goods  by  commission 
pawns  them,  the  owners  of  the  goods  may  main- 
tain trover  against  the  pawnbroker,  after  a 
demand  and  a  refusal,  although  the  duplicate 
has  not  been  tendered  according  to  39  &  40 
Geo.  3,  c,  99,  s.  5.  Peet  v.  Baxter,  1  Stark. 
472. 

Where  a  merchant's  clerk,  having  in  his 
possession,  in  the  course  of  his  employment, 
dock  warrants  for  the  delivery  of  his  master's 
goods,  fraudulently  pledged  them  as  holder : — 
Held,  that  the  pledgee  was  not  protected  by  5 
&  6  Vict.  c.  39,  because  the  pledgor  had  poeses- 
sion  of  the  warrants  as  the  servant,  not  as  the 
agent,  of  the  owner.  Lamb  v.  Attenborough,  1 
B.  k,  S.  831 ;  31  L.  J.,  Q.  B.  41  j  8  Jur.,  N.  S. 
280;  low.  R.  211. 

Where  goods  stolen  are  pawned,  the  owner 
may  maintain  trover  against  the  pawnbroker. 
Packer  v.  GilUea,  2  Camp.  336,  n. 

Semble,  that  where  a  person  pledges  property 
to  which  he  has  no  title,  the  pledgee  may  deliver 
it  to  the  real  owner,  there  being  in  the  ordinary 
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course  of  a  pledge  an  implied  undertaking  on  the 
part  of  the  pledgor  that  the  property  pledged  Is 
nis  own,  and  on  the  part  of  the  pledgee  that  he 
will  return  it  to  the  pledgor,  provided  it  is  not 
the  property  of  another.  CJwesmun  v.  Exall^  6 
Ex.  341. 

Uniold  Ooodi.]— The  39  &  40  Geo.  3  c.  99,  s. 
17,  declares,  that  goods  which  are  pledged  and 
not  redeemed  wimin  a  year  after  the  day  of 
pledging,  shall  be  forfeited,  and  may  be  sold  by 
the  pawnbroker : — Held,  that  where  a  party 
pawned  a  watch,  and,  after  the  year  expired, 
tendered  the  money  lent  and  interest  to  the 
pawnbroker,  and  he  refused  to  deliyer  it  up,  the 
owner  might  maintain  trover,  not  having  for- 
feited his  title  to  tho  goods  by  reason  of  s.  17. 
WalUr  V.  Smith,  1  D.  &  R.  1  ;  5  B.  &  A.  439, 

Deliyery  of  Pledge  on  Lobi  of  Tieket] — A 
person  who  had  pledged  goods,  having  unknow- 
ingly given  the  ticket  to  a  third  person,  obtained 
under  39  &  40  Geo.  3,  c.  99.  ss.  15,  16  (repealed), 
the  form  of  affidavit,  therein  mentioned,  went 
immediately  with  it  to  a  magistrate,  as  therein 
provided,  and  shewed  it  afterwards  to  the  pawn- 
broker : — Held,  that  under  that  statute  the  pawn- 
broker was  not  justified  in  afterwards  delivering 
the  goods  to  the  ticket-holder,  as  the  ticket  was 
^  lost  or  mislaid,"  and  it  was  not  necessary  to 
deliver  the  affidavit  and  redeem  the  goods. 
Burslem  v.  Atteiihorough,  8  L.  R.,  C.  P.  122 ; 
42  L.  J.,  C.  P.  102  ;  28  L.  T.  115  ;  21  W.  R. 
406. 

Qneation  for  Jury.] — On  the  24th  of  July 

goods  were  pledged  with  a  pawnbroker  in  the 
name  of  Mary  Wame,  and  the  duplicate  was 
made  out  accordingly, — she  was,  in  fact,  the  wife 
of  the  plaintiff,  but  it  did  not  appear  that  this 
fact  was  then  known  to  the  pawnbroker  ;  a  few 
days  afterwards  the  same  person  applied  to  him 
for  a  copy  of  the  duplicate,  and  a  form  of  decla- 
ration A  the  loss  of  it.  On  the  6th  of  August 
the  plaintiff  produced  the  duplicate  to  the  pawn- 
broker, and  demanded  the  goods,  tendering  the 
money  advanced  on  them  and  interest,  but  he 
refus^  to  deliver  them  on  the  ground  of  the 
declaration  having  been  obtained.  The  plaintiff 
applied  to  a  magistrate  to  compel  him,  and  the 
pawnbroker  then  (on  the  9th  of  August)  learnt 
that  the  party  who  pledged  the  goods  was  the 
plaintiffs  wife : — Held,  that  the  judge  wa.s 
wrong  in  directing  the  jury  that  the  detention 
of  the  goods  was  in  point  of  law  a  conversion  ; 
and  that  he  ought  to  have  left  it  to  them  to  say 
whether  the  pawnbroker  had  a  bonft  fide  doubt 
as  to  the  title  of  the  goods  ;  and  if  so,  whether  a 
reasonable  time  for  that  doubt  to  be  cleared  up, 
by  the  party  going  before  a  magistrate  and  veri- 
fying the  declaration,  had  elapsed  on  the  6th  of 
August,  and  if  it  had,  that  the  refusal  then  to 
deliver  them  to  the  plaintiff  amounted  to  a  con- 
version.    Vavghun  v.  Watt,  6  M.  &  W.i492. 

To  Assignee  of  Pawner.] — A  pawner  of  a 
chattel  retains  his  property  in  it  (though  quali- 
fied by  the  right  existing  in  the  pawnee),  which 
he  has  a  right  to  sell,  and,  by  the  sale,  to  trans- 
fer that  property  to  the  buyer  ;  and  if  the 
pawnee,  on  the  buyer's  tendering  him  the 
amount  due,  refuses  to  deliver  it  up,  the  buyer 
may  maintain  trover  to  recover  it,    Franklin 


V.  Keate,  13   M.  k.  W.  481  ;    14  L.  J.,  Ex.   59. 
See  Binstead  v.  Buck,  2  W.  Bl.  1117. 

A  pawnbroker  who,  in  taking  pledges,  omits 
to  pursue  the  course  required  by  39  d:  40  Geo.  3, 
c  99,  s.  6,  acquires  no  property  in  the  pledges, 
and  cannot  maintain  a  lien  on  them  against  the 
assignee  of  a  pawner  who  afterwards  ^omes  a 
bankrupt.  Fergitsion  v.  No-rman,  5  Bing.  N.  C. 
76  ;  6  Scott,  794  ;  1  Am.  418  ;  3  Jur.  10. 

Eemaindexman.] — A  pawnbroker  has  no  lien 
on  plate  after  the  death  of  a  tenant  for  life  who 
pawned  it  with  him,  as  against  the  remain- 
derman, although  the  pawnee  had  no  notice  of 
the  settlement.    lioare  v.  Parker,  2  T.  R,  376. 

Por  Pire.]— Under  39  &  40  Geo.  3,  c.  99,  s.  24, 
the  injury  done  to  goods  pa^vned  by  an  accidental 
fire  on  the  premises  of  a  pawnbroker,  not  affirma- 
tively shewn  to  have  occurred  through  the  de- 
fault, neglect  or  wilful  misbehaviour  of  the 
pawnbroker,  does  not  authorize  a  justice  to  give 
satisfaction  to  the  pawner,  there  being  no  prim& 
facie  presumption  that  such  fire  is  owing  to  the 
default,  neglect,  or  misbehaviour  of  the  owner  of 
the  premises.  Syred  v.  Carruthen,  EL,  Bl.  &  El. 
469  ;  27  L.  J.,  M.  C.  273  ;  4  Jur„  N.  S.  649,  See 
the  Act  of  1872,  35  k.  36  Vict.  c.  93. 

Per  ITegligence.] — ^Leaving  valuable  goods  in 
a  pawnbroker's  house  during  the  night,  without 
any  person  on  the  premises,  is  not  a  careful  deal- 
ing with  the  goods  by  the  pawnbroker,  and  will 
justify  justices  in  making  an  order  on  the  pawn- 
broker for  satisfaction,  for,  being  a  bailee  for  re- 
ward, he  is  bound  to  take  reasonable  care  of  the 
goods.    Healing  v.  CattreU,  6  Jur.,  N.  S.  96,  n. 

Goods  pledged  with  a  pawnbroker  were  lost 
through  a  burglary  on  his  premises,  caused^  by 
his  negligence.  The  owner  laid  a  complaint  be- 
fore justices,  against  the  pawnbroker  for  refusing, 
without  reasonable  cause,  to  deliver  up  the  goods 
upon  tender  of  the  proper  amount.  The  justices 
made  an  order  that  the  pawnbroker,  not  having 
shewn  reasonable  cause  to  their  satisfaction  to 
the  contrary,  should  deliver  up  the  goods,  or,  in 
default,  compensate  the  owner : — Held,  that  the 
order  was  bad  ;  s.  14  of  the  39  &  40  Geo.  3,  c.99, 
under  which  the  order  was  made,  in  effect  apply- 
ing only  to  cases  of  wilful  refusal  by  a  pawn- 
broker to  deliver  up  goods  actually  in  his  posses- 
sion ;  and  that  the  justices  should  have  made  an 
order  under  s.  24,  which  empowers  them  to  award 
compensation  to  the  owner  if,  in  the  course  of 
any  proceedings  under  the  act,  they  should  find 
that  the  goods  werc  lost  through  the  default, 
neglect,  or  wilful  misbehaviour  of  the  pawn- 
broker. Shaekell  v.  Went,  2  El.  &  El.  326  ;  29  L. 
J.,  M.  C.  45  ;  1  L.  T.  28  ;  8  W.  R.  22. 

To  Inquire.  1 — A  pawnbroker  who  makes  of 
the  party  pledging  goods  the  inquiries  directed 
by  39  &  40  Geo.  3,  c.  99,  s.  6,  and  delivers  to  him 
a  note  or  a  memoi*andum  drawn  up  in  accord- 
ance with  the  information  thus  supplied,  does 
not  lose  his  right  to  the  pledge  or  the  money 
advanced  if  that  information  proves  untrue, 
unless  the  pawnbroker  knew  it  to  be  'so  at  the 
time  when  he  made  the  note.  Attenhitrough  v. 
London,  8  Ex.  661 ;  22  L.  J.,  Ex.  251 ;  17  Jur.  419. 

Where  there  have  been  several  acts  of  pawn- 
ing with  the  same  pawnbroker  by  the  same  per- 
son on  different  occasions,  the  pawnbroker  is  not 
bound  to  renew  on  each  occasion  the  inquiry 
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directed  bj  the  statute,  unless  he  has  reason  to 
suspect  a  change  in  the  circumstances  which 
the  statute  requires  to  bo  entered  on  the  note. 
Ih. 

Satiifaetion  by.]— The  39  &  40  Geo.  3,  c.  99, 
s.  24,  enables  justices,  in  case  it  shall  be  proved 
before  them  that  any  goods  pawned  have  been 
sold  contrary  to  the  act,  or  have  been  embezzled 
or  lost,  or  are  become  or  have  been  rendered  of 
less  value  than  at  the  time  of  the  pawning, 
through  the  default,  neglect  or  wilxul  mis- 
behaviour of  the  person  with  whom  the  same 
were  pawned,  to  award  satisfaction  to  the  owner, 
as  there  specified  : — Held,  that  justices  have  no 
power,  in  the  above  cases,  to  commit  in  default 
of  such  satisfaction  being  made.  Cording,  Ex 
parley  4  B.  &  Ad.  198  ;  1  N.  &  M.  35. 

PenaltieB.] — A  common  informer  may  lay  an 
information  against  a  pawnbroker,  for  an  offence 
under  39  A:  40  Geo.  3,  c.  99,  s.  26,  and  is  entitled 
to  a  moiety  of  the  penalty  imposed  upon  the 
offender.  Cuswell  v.  Morgan,  1  El.  &  El.  809  ; 
28  L.  J.,  M.  C.  208 ;  5  Jur'.,  N.  S.  1252  ;  7  W.  Ri 
463. 

II.  RIGHTS  OF. 

Sale  of  Pledges — Set-oit] — Where  A.  pawned 
three  articles  at  different  times,  which  upon 
being  sold  realized  more  than  sufficient  to  repay 
the  principal  money,  interest,  and  expenses  of 
sale,  but  other  articles  pawned  by  him  with  the 
same  pawnbroker  did  not  upon  sale  realize  suffi- 
cient to  repay  the  principal  money,  interest,  and 
expenses  of  sale : — Held,  that  the  pawnbroker 
had  no  right  to  set  off  the  loss  upon  these  latter 
artices  against  the  overplus  upon  the  sale  of  the 
others  under  39  &  40  Geo.  3,  c.  99,  s.  20  (re- 
pealed). Dobree  v.  NorcUffe,  23  L.  T.  552. 

Title.] — A  pawnbroker  who  sells  a  chattel 


as  a  forfeited  pledge,  merely  undertakes  that  the 
subject  of  the  sale  is  a  pledge,  and  irredeemable, 
and  that  he  is  not  cognizant  of  any  defect  of 
title  to  it.  Morley  v.  Attenlforovghf  3  Ex.  500  ; 
18  L.  J.,  Ex.  148  ;  13  Jur.  282. 

A  harp  having  been  pledged  with  a  pawn- 
broker, by  a  party  who  had  no  title  to  it,  the 
pawnbroker,  being  ignorant  of  that  fact,  sent  it 
for  sale  to  an  auctioneer  after  the  expiration  of 
the  time  for  redemption.  The  auctioneer,  de- 
scribing the  sale  as  consisting  of  unredeem^ 
pledges  and  other  effects,  sold  the  harp  to  a 
party,  who,  having  been  compelled  to  restore  it 
to  the  true  owner,  brought  an  action  against 
the  pawnbroker  on  an  alleged  breach  of  title 
to  sell : — Held,  that  as  the  auctioneer  had 
no  authority  to  sell  the  harp  except  as  a  for- 
feited pledge,  the  pawnbroker  was  to  be  con- 
sidered as  selling  that  right  only  which  he  him- 
self had,  and  as  undertaking  merely  that  the 
article  was  a  forfeited  pledge,  and  that  he  was 
not  cognizant  of  any  defect  of  title.    lb. 

Goods  Priviloged  from  Diftress.] — Goods  de- 
posited with  a  pawnbroker  in  the  way  of  his  trade 
are  privileged  &om  distress;  and  this,  though 
they  may  have  been  pledged  more  than  twelve 
months.  Sunre  v.  Leaoh,  18  0.  B.,  N.  S.  479 ; 
34  L.  J.,  C.  P.  160 ;  11  Jur.,  N.  S.  179  ;  11  L.  T. 
680. 

If  they  are  distrained,  the  pawnbroker  is  en- 


titled to  recover  their  full  value  from  the  land- 
lord, and  not  merely  the  amount  which  he  has 
advanced  on  them.    Ih, 

Trover  by.]— Trover  lies,  at  the  suit  of  a 
pawnbroker,  for  plate  which  he  had  taken  &om 
a  man  who  at  the  time  produced  a  receipt  for 
the  price,  which  he  had  obtained  by  fraudu- 
lently giving  a  draft,  which  was  of  no  value, 
where  the  thief  was  indicted  by  the  person 
from  whom  he  obtained  the  goods,  and  con- 
victed upon  the  production  of  the  goods  by  the 
pawnbroker,  upon  which  the  defendant  took  and 
detained  the  plate ;  the  court  saying  that  the 
case  was  not  within  1  Jac.  1,  c.  21.  DatU  v. 
Morrison,  Lofft,  185. 

If  goods  are  obtained  from  A.  by  fraud,  and 
pawned  to  B.  without  notice,  and  A.  prosecutes 
the  offender  to  conviction,  and  gets  possession 
of  his  goods,  B.  may  maintain  trover  for  them. 
Parker  v.  Patrick,  5  T.  R.  175.  But  see  Hor- 
wood  V.  Smith,  2  T.  R.  750. 

III.  OTHER  MATTERS. 

Dnplioates.] — A  duplicate  is  the  subject  of 
larceny.  Reg,  v.  Morri^an,  Bell,  C.  0.  168  ;  2ft 
L.  J.,  M.  C.  210 ;  6  Jur.,  N.  S.  604, 

A  person  who  utters  a  forged  duplicate  may 
be  indicted  for  uttering  a  forged  accountable 
receipt  for  goods.  Reg,  v.  Pitch  ie,  Dears.  &  B, 
0.  C.  175  ;  26  L.  J.,  M.  C.  90 ;  3  Jur.,  N.  S.  419. 

Payment  by  Agent  of  Snm  to  Bedeem  Goods.] 
— On  an  execution  in  a  county  court  against 
the  goods  of  a  defendant,  in  a  suit  of  A.  r. 
B.,  goods  in  the  hands  of  C.  were  seized,  who 
paid  money  to  release  them,  and  proceeded  by 
interpleader.  The  goods  originally  belonged  to 
B.,  but  previously  to  the  execution  had  been 
pawned  with  a  pawnbroker,  it  did  not  appear  by 
whom,  and  the  duplicates  had  been  deposited  in 
the  hands  of  0.  by  L.  to  redeem  them,  and  hold 
them  as  security  for  the  money  advanced,  who 
redeemed  them  accordingly.  There  was  no  evi- 
dence to  shew  the  time  at  which,  or  the  circum* 
stances  under  which,  L.  became  possessed  of  the 
duplicates,  or  that  he  had  any  interest  therein : — 
Held,  that  C.  was  entitled  to  the  money  paid  ta 
release  the  goods.  Furher  v.  Sturmy,  6  Jur.,. 
N.  S.  45. 

Erands  against.] — B.  having  deposited  with 
A.  goods  as  a  security,  a  dispute  arose  concern* 
ing  the  goods,  upon  which  B.  obtained  from  C, 
a  police  magistrate,  a  summons  requiring  A.*s 
appearance  on  a  day  named.  Upon  the  appear- 
ance before  C,  B.  made  oath  to  a  written  infor- 
mation, that  he  believed  the  goods  to  have  been 
illegally  pawned  or  disposed  of  by  A.  C.  gave 
a  fiSrther  day  to  the  parties,  when,  after  evidence 
being  gone  into,  C.  committed  A.  for  re-examina- 
tion on  a  charge  of  suspicion  of  having  unlaw* 
fully  disposed  of  the  goods  of  B. : — Held,  that 
the  charge  was  not  sufficiently  made  out  so  as  to 
give  the  magistrate  jurisdiction  over  the  matter 
under  39  &  40  Geo.  3,  c.  99,  s.  8.  Tate  v.  Cham- 
bers, 3  N.  &  M.  523. 

A  party  induced  a  pawnbroker  to  advance  him 
money  on  some  spoons,  which  he  represented  as 
silver-plated  spoons,  which  had  as  much  silver 
on  them  as  "  Elkington's  A."  (a  known  class  of 
plated  spoons),  and  that  the  foundations  were 
of  the  best  material.    The  spoons  were  plated 
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with  silver,  but  were,  to  the  party*8  knowledge, 
of  very  inferior  quality,  and  not  worth  the 
money  advanced  on  them : — Held,  that  obtain- 
ing the  money  by  the  false  representation  as  to 
the  quality  of  the  spoons  was  not  an  indictable 
offence  within  the  statute  against  false  pretences, 
as  the  article  by  the  party  delivered  to  the  pawn- 
broker was  the  same  in  specie  as  he  had  pro- 
fessed it  to  be,  though  of  inferior  quality  to  what 
he  had  stated.  Reg.  v.  Brvan^  Dears.  &  B.  C.  C. 
265  ;  26  L.  J.,  M.  C.  84  ;  3  Jur.,  N.  S.  620. 

If  a  man  asks  a  pawnbroker  to  advance  money 
on  a  chain  which  he  pretends  to  be  silver,  but 
which  he  knows  to  be  of  other  metal,  and  of 
value  inferior  to  silver,  he  is  guilty  of  the  mis- 
demeanor of  attempting  to  obtain  money  by 
false  pretences.  Jieg.  v.  RoehU'Cky  Dears.  &  B.  C. 
C.  24 ;  7  Cox,  C.  C.  126 ;  25  L.  J.,  M.  C.  101  ;  2 
Jur.,  N.  S.  597. 


PAYMENT. 

I.  To  Cbeditoes. 

1.  What  Amounts  to,  and  Timefor^  1116. 

2.  By  and  to  whom, 

a.  Agenta,  1118. 
h.  Brokers,  1121. 

c.  Attorneys,  1123. 

d.  Strangers,  1123. 

e.  Other  Persons,  1124. 

3.  By  Bills  and  Notes. 

a.  Conditional    or  Absolate    Payment, 

1124. 
h.  Alteration  or  Laches,  1127. 

c.  Agents,  1128. 

d.  Partners,  1129. 

e.  Specific  Appropriation,  1129. 

/.  Pleas  of  Payment  by  Bills  and  Notes, 

1129. 
g.  Other  Points,  1131. 

4.  By  Cheques,  1131. 

5.  By  Transfer  of  Accomits,  1134. 

6.  Remittance  by  Post,  1135. 

7.  Admissibility  of  Evidence  to  explain 

Paymf*ntSf  1136. 

8.  Oth^r  Points,  1137. 

9.  Receipts  for. —  See  EVIDENCE  — Be- 

VENUB  (^Stamps). 

II.  Appropriation  op  Payments. 

1.  Oencral  Principles,  1137. 

2.  Wliere  no  Appropriation  by   Debtor, 

1137. 

3.  Appropriation  by  Debtor,  1148. 

4.  dunterm/ind  of  Appropriation,  when 

Possible,  ]  155. 

5.  By  Bank  Notes. — See  BANKERS  AND 

Banking  Companies. 

6.  Recovery  on  Failure  of  Consideration, 

— See  Money  Counts. 

III.  Op  Money  Into  or  Out  op  Court.— 

See  Practice. 

IV.  Plea  op  Payment. 

1.  When  Necessary,  1160. 

2.  Form  and  Construction  of  Plea,  1162. 

3.  Subsequent  Proceedings,  1163. 

4.  Distributive,  1163. 


5.  Proof  of  Plea. 

a.  What  Amounts  to  Payment,  1161. 

b.  By  One  of  Several  Co-Contneton, 

1167. 
e.  In  Satisfaction  of    Debt,  Danugea, 

and  Costs,  1167. 
//.  Gross  Demands,  1169. 


I.    TO   CREDITORS. 

1.  What  Amounts  to,  and  Time  pob. 

Gift  of  Stock.]— A  gift  of  20,000Z.  stock  by  a 
debtor  to  his  creditor  is  a  good  payment  of  a 
debt  of  1,000/.     Breton  v.  Cope,  Peake,  31. 

Parcel  of  Coin  thougli  ConnterliBit]— Where 
goods  are  delivered  under  an  agreement  to  take 
a  specific  parcel  of  copper  money  in  payment,  a 
deliyeiy  of  such  copper  money  wiU  be  a  good 
bar  to  an  action  for  tne  value  of  the  goods,  though 
in  fact  it  was  counterfeit  money.  Alewand^9r  y. 
Owe7i,  1  T.  R.  225. 

Waiver  of  Objection  as  to  ][ode.]~A.  being 
indebted  to  B.,  the  latter  agreed  to  accept  the 
amount  by  instalments,  C.  undertaking  to 
guarantee  the  payment  of  the  amount  of  them. 
On  the  day  after  the  first  instalment  became 
due,  C.  remitted  to  B.  the  amount,  partly  in 
bills  not  then  due,  and  partly  bank-notes.  B. 
wrote  acknowledging  the  receipt  of  the  bills 
and  notes,  and  said  they  should  be  placed  to 
A.'s  account : — Held,  that  although  he  was  not 
bound  to  accept  the  remittance  so  made,  yet, 
having  done  so,  he  had  thereby  waived  all 
objection  to  the  time  when  it  was  sent  or  the 
manner  in  which  it  was  made  up,  and  that  he 
could  not  afterwards  maintain  an  action  against 
A.  upon  the  ground  of  his  having  failed  to  pay 
the  nrst  instalment.  Shipton  v.  Oasson,  5  B.  Jc 
C.  378  ;  8  D.  &  R.  130. 

Taking  Bill  instead  of  Cash  finom  Bank.]— 

The  defendant  gave  the  plaintiffs  agent,  when 
he  applied  for  payment  oi  some  goods,  an  order 
on  his  bankers  in  this  form  :  "Please  to  par 
(plaintiff)  193Z.,  equal  to  six  months."  Thii 
was  not  signed,  and  had  no  address  or  date ;  bat 
the  defendant  had  previously  deposited  a  lai^ge 
bill  with  his  bankers,  as  a  security  for  this  and 
other  payments  he  had  requested  they  shonld 
make.  The  plaintiflTs  agent  took  a  bill  from  the 
bankers,  which  was  afterwards  dishonoured:— 
Held,  that  as  he  might  have  taken  cash  of  the 
bankers,  after  deducting  six  months'  discoont 
the  defendant  had  made  a  sufficient  payment 
for  the  goods,  and  was  not  bound  to  make  good 
the  loss.  Smith  v.  Ferrard,  7  B.  &  C.  19  ;  9  D. 
&  R.  803. 

By  BilL]  —  A  shipbroker  having  receired 
freight  under  a  charter-party,  on  accoont  of  the 
owners,  went  over  the  account  of  his  disburse- 
ments on  behalf  of  the  ship  with  the  captain 
(who  was  also  the  managing  owner),  and  offered 
him  a  cheque  for  the  balance.  The  captain 
declined  to  take  it,  but  told  the  broker  he 
wanted  to  get  250^.  remitted  to  a  person  re- 
siding in  New  Brunswick,  whereupon  the  broker 
went  with  him  and  opened  a  credit  for  that  sum 
with  the  British  North  American  Bank  at  New 
Brunswick,  whence  a  bill  was  drawn  upon  the 
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broker  at  sixty  days'  sights  which  was  after- 
wards duly  honoured  : — ^Held,  that  this  was  a 
good  payment  between  the  broker  and  the  cap- 
tain's co-owners.  Anderson  v.  Hillies,  12  C.  B. 
499  ;  21  L.  J.,  0.  P.  160  ;  16  Jur.  819.  And  see 
alto  infra,  I.  3. 

By  Bonds.] — Directors  of  a  company  formed 
for  running  a  blockade  accepted  payment  for 
shares  in  bonds  of  the  blockaded  country,  which 
ultimately  became  valueless : — Held,  that  the 
directors  were  justified  in  receiving  payment  in 
these  bonds,  and  that  the  shareholder  who  had 
thus  paid  for  his  shares  was  not  a  contributory. 
Mercantile  Trading  Company^  In  re,  Schroder, 
Ex_parte,  11  L.  R.,  Bq.  131  ;  40  L.  J.,  Ch.  130  ; 
23  L.  T.  456  ;  19  W.  R.  93. 

Part  of  Debt.] — Payment  of  part  of  a  debt, 
with  an  agreement  to  forbear  the  rest,  is  void  on 
account  of  the  want  of  consideration.  Overton 
V.  Banister,  3  Hare,  503  ;  8  Jur.  906.  See  also 
AccoBD  AHD  Satisfaction. 

By  Deposit  of  Collateral  Securities.]— If  poli- 
cies of  insurance  are  lodged  with  the  payee  of  a 
bill  of  exchange  as  collateral  security,  they  do 
not  operate  as  satisfaction  until  money  is  actually 
received  upon  them,  although  under  a  submission 
to  arbitration  a  certain  sum  may  have  been 
awarded  to  be  due  upon  them.  Scott  v.  Lifford, 
9  East,  347  ;  1  Camp.  346. 

Payment  in  Goods.] — ^A.,  as  surety,  became 
bound  to  the  guardians  of  a  poor  law  union,  by 
a  bond  conditioned  that  the  treasurer  of  the 
union  should  discharge  the  duties  of  his  office 
*'by  receiving  all  moneys  tendered  to  be  paid 
to  guardians,  by  paying,  out  of  the  moneys  in 
his  hands  of  the  guardians,  all  orders  on  him 
drawn  on  their  behalf,"  and  that  he  should  pay 
over  to  the  guardians  all  balances,  moneys,  &c., 
due  to  the  union.  The  treasurer,  who  was  a 
corn-factor,  had  extensive  dealings  in  corn,  and 
opened  accounts  in  trade  with  the  overseers  of 
the  townships,  who  were  farmers.  No  money 
was  received  from  these  townships,  but  it  was 
the  practice  of  the  treasurer  to  debit  the  over- 
seers in  his  trade  account  with  the  amount  of 
the  poor  rate  ordered  by  the  guardians  to  be 
paid,  and  then  to  debit  himself  with  the  amount 
as  paid  to  him  as  treasurer.  His  accounts  were 
audited  half-yearly,  and  the  credits  on  the  corn 
were  allowed  by  the  auditors  as  payments  in 
money.  At  the  last  audit  the  auditors  found 
that  the  sum  of  239/.  Is.  lOd.  was  due  from  him 
to  the  guardians : — Held,  that  the  surety  was 
liable,  inasmuch  as  between  the  treasurer  and 
the  overseers  money  had  in  effect  passed.  Pat' 
tisan  V.  Belford  Union,  1  H,  &  N.  623  ;  26  L.  J., 
Ex,  115  ;  3  Jur.,  N.  S.  116— Ex.  Ch. 

Proposal  to  Pay  In  Goods.] — ^A.,  being  in- 
debted to  B.,  agreed  by  letter  to  ship  for  B.'s 
account  from  forty  to  fifty  tons  of  foreign 
produce  in  any  vessel  which  B.  might  despatch 
for  that  purpose,  and  that  A.'s  account  with  B.'s 
house  should  be  credited  with  the  invoice  price. 
The  letter  concluded,  "  I  do  also  further  engage 
to  ship  produce  on  similar  terms  to  the  above, 
to  the  amount  of  what  I  may  remain  indebted 
to  you  after  the  first  shipment  as  above,  within 
six  months  of  the  sailing  of  the  first  vessel." 
B.  assented  to  the  terms  of  the  letter,  and  the 


shipment  of  the  forty  tons  of  foreign  produce 
took  place  pursuant  to  such  terms  : — Held,  that 
the  residue  of  the  letter  could  not  be  considered 
as  a  substituted  mode  of  payment  which  B.  was 
bound  to  accept  in  discharge  of  the  debt,  but  a 
proposal  on  the  part  of  A.  to  pay  in  goods, 
which,  until  it  was  performed,  did  not  alter  the 
position  of  the  parties,  with  reference  to  the 
original  debt.  Phillips  v.  Ajfflalo,  4  M.  &  G.  846 ; 
12  L.  J.,  C.  P.  49. 

By  Equitable  Assignment  of  Goods.]— Where 
a  debtor  gave  authority  by  parol  to  his  creditor 
to  take  certain  goods,  passing  by  delivery,  and 
sell  them,  and  out  of  the  proceeds  to  retain  his 
debt : — Held,  that  the  creditor  against  the  ad- 
ministrator of  the  debtor  had  a  lien  on  such 
goods  to  the  extent  of  his  claim.  Oumell  v. 
Gardner,  4  Giff.  626  ;  9  Jur.,  N.  ^.  1220  ;  9  L.  T. 
367  ;  12  W.  R.  67. 

Time  for — Cononrrent  Aots.] — By  the  terms  of 
a  bill  of  lading  freight  was  to  be  paid  "one- 
third  in  cash  on  arrival  at  Bristol,  and  two- 
thirds  on  right  delivery  of  the  cargo,  by  good 
and  approved  bills  payable  in  London,  at  four 
months  or  cash,  deducting  usual  interest,  at  the 
option  of  the  shippers."  The  vessel  arrived  at 
Bristol.  The  one-third  freight  was  paid,  and 
the  consignee  of  the  cargo  declared  his  election 
to  pay  the  remaining  two-thirds  in  cash  less 
interest : — Held,  that  the  delivery  of  the  cargo 
and  the  payment  of  the  balance  of  the  freight 
were  to  be  concurrent  acts,  and  that  the  master 
was  not  bound  to  deliver  the  cargo  unless  the 
consignee  paid  or  was  ready  and  willing  at  the 
same  time  to  pay  the  balance  of  the  freight. 
Paynter  v.  James,  2  L.  R.,  C.  P.  348 ;  15  L.  T. 
660  ;  15  W.  R.  493. 

2.  By  and  to  whom, 
a.  Affentfl. 

Agent  Writing  off  Debt.] — If  a  creditor  em- 
ploys an  agent  to  receive  money  of  a  debtor, 
and  the  agent  instead  of  receiving  money  writes 
off  a  debt  due  from  himself  to  the  debtor,  the 
latter  is  not  thereby  discharged.  Underwood  v. 
Mcholls,  17  C.  B.  239  ;  25  L.  J.,  C.  P.  79.  • 

If  a  man  authorizes  his  agent  to  receive 
money,  intending  that  the  agent  should  there- 
out pay  himself  his  own  debt,  he  thereby  gives 
the  agent  authority  to  receive  payment  to  the 
extent  of  his  own  debt,  in  any  manner  he  may 
think  fit ;  consequently,  the  amount  of  the 
agent's  own  debt  may  be  written  off  in  account 
between  him  and  the  debtor.  Barker  v.  Qreeri' 
wood,  2  Y.  &  C.  414  ;  1  Jur.  541. 

Authority  of  Agent.] — A  creditor  may  insist 
upon  payment  being  made  either  to  himself  or 
to  his  agent ;  but  having  once  authorized  pay- 
ment to  his  agent,  he  cannot  revoke  that  autho- 
rity, if  the  debtor  has  given  ^uch  a  pledge  to  pay 
pursuant  to  the  authority  as  would  bind  him  in 
a  court  of  law.  Hodgson  v.  Anderson,  5  D.  &  R. 
735  ;  3  B.  &  C.  842.  See  Pooley  v.  Godwin,  4  A. 
&  E.  94  ;  5  K.  &  M.  466. 

A  creditor  in  the  country  directed  his  debtor 
to  pay  money  into  a  London  banking-house  for 
his  account ;  but  had  no  account  with  the  house 
but  through  a  country  banker : — Held,  that  such 
direction  to  make  the  payment  was  complied 
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with  by  a  payment  to  the  credit  of  his  account 
with  the  country  banker.  Breed  v.  Greeny  Holt, 
204. 

A  debtor  who  pays  the  amount  of  his  debt  to 
the  agent  of  his  creditor  must  pay  it  in  cash, 
unless  he  can  shew  that  the  agent  had  authority 
to  receive  payment  in  any  other  way.  Barker 
V.  Greenwood,  2  Y.  &  Q.  414  ;  1  Jur.  541. 

A  bailiff,  acting  under  a  warrant  of  distress 
for  arrears  of  rent,  has  an  implied  authority  to 
receive  the  amount  of  the  rent  and  costs  if 
tendered  by  the  tenant,  and  such  authority 
cannot  be  limited  by  a  previous  express  instruc- 
tion given  on  behalf  of  the  landlord  to  the 
bailiff  not  to  receive  the  rent,  but  to  refer  the 
tenant  to  the  landlord's  attorney.  Hatch  v. 
HaU,  15  Q.  B.  10  ;  19  L.  J.,  Q.  B.  289  ;  14  Jur. 
459. 

An  annuity  deed  contained  a  stipulation  that 
it  might  be  redeemed  on  payment  of  a  certain 
sum,  and  all  arrears,  on  giving  six  months' 
notice  to  the  grantee  in  writing  : — Held,  that  an 
agent  of  the  grantee,  having  a  general  authority 
to  receive  and  invest  money  for  the  grantee,  had 
authority  to  waive  the  stipulation  and  accept 
the  redemption  money  (the  deed  being  delivered 
up  to  him),  though  without  the  knowledge  of  the 
grantee.  Wehher  v.  Qranville,  30  L.  J.,  C.  P. 
9?  ;  7  Jur.,  N.  S.  420. 

A  debtor  against  whose  goods  a  fi.  fa.  issued, 
paid  the  amount  for  which  execution  issued,  at 
the  office  of  the  bailiff,  who  held  the  warrant 
from  the  sheriff  to  execute  the  writ,  in  the 
absence  of  the  bailiff,  to  an  assistant  of  the 
sheriff,  authorized  by  the  bailiff  to  receive  the 
money.  The  assistant  did  not  pay  it  over  to 
the  bailiff,  and  the  sheriff  never  in  fact  received 
the  money  : — Held,  a  good  payment  as  against 
the  sheriff,  and  satisfied  the  writ.  Gregory  v. 
Cotterell,  5  El.  &  Bl.  571  ;  25  L.  J.,  Q.  B.  33  ;  2 
Jur.,  N.  S.  IS—Kx.  Ch. 

The  plaintiff  placed  goods  in  the  warehouse  of 
E.  &  Go.f  at  Huddersfield,  for  sale,  and  while 
they  were  there  he  sold  two  parcels  to  the  de- 
fendant, who  resided  in  London.  After  the 
defendant  had  paid  the  plaintiff  for  one  parcel, 
he  received  a  letter  firom  T.,  clerk  to  E.  k.  Co., 
inclosing  invoice  of  the  other  parcel,  requesting 
payment,  and  stating  that  E.  &  Co.  were  autho- 
rized to  receive  the  money  for  the  plaintiff.  The 
letter  purported  to  be  signed  by  E.  &  Co.,  per 
procuration  of  the  plaintiff.  The  defendant 
remitted  the  amount  as  requested  ;  but  T.  inter- 
cepted the  letter  at  the  office  of  E.  &  Co.,  and 
appropriated  the  money.  T.  only  had  authority 
from  the  plaintiff  to  receive  payments  over  the 
counter  for  the  goods  deposited  : — Held,  that  the 
receipt  by  T.  was  no  payment  to  the  plaintiff. 
Kaye  v.  Brett,  5  Ex.  269  ;  19  L.  J.,  Ex.  346. 

Where  an  agent  has  authority  unrevoked  to 
receive  payment,  the  ordinary  rule  of  law,  in  the 
absence  of  any  evidence  of  a  special  authority,  is 
that  the  authority  is  to  receive  payment  in  the 
ordinary  course  of  business ;  and  payment  to  the 
agent  in  any  other  way  before  the  time  when  due, 
vnll  not,  if  there  is  a  revocation  before  that  time, 
be  a  good  payment  as  against  the  principal. 
Breming  v.  Mackie,  3  F.  &  F.  197. 

An  agent  authorized  to  sell  goods  has,  in  the 
absence  of  advice  to  the  contrary,  an  implied 
authority  to  receive  the  proceeds  of  such  sale. 
Capel  V.  Thornton,  2  C.  &  P.  352. 

A  traveller  who  receives  orders  for  goods  from 
his  employer's  customer  in  the  country,  is  autho- 


rized to  receive  payment  for  them  in  money,  but 
not  in  other  goods.  Howard  v.  Chapman,  4  C. 
&  P.  508. 

A  company  was  the  holder  of  a  bill  of  exchange 
drawn  by  the  defendant  on  D.  The  bill  was 
drawn  by  him  as  surety  for  D.  in  respect  of  a 
debt  due  by  D.  to  the  company,  and  was  to  be 
met  by  the  proceeds  of  claims  of  D.  on  S.,  which 
would  accrue  due  before  the  maturity  of  the 
bill.  The  company  took  the  bill  with  notice  of 
these  facts  to  their  managing  director.  Subse- 
quently, but  before  the  maturity  of  the  bill,  C. 
obtained  an  order  from  D.  upon  S.  for  the  amount 
of  the  above  claims  and  received  the  money 
from  S.  This  money  he  applied  towards  pay- 
ment of  his  own  demand  upon  D.  instead  of 
towards  the  company's  bill : — Held,  that  the 
receipt  by  C.  of  this  money  and  his  application 
of  it  to  his  own  purposes  did  not  afford  any 
defence  to  the  action,  inasmuch  as  C.  could  not 
be  said  to  have  been  acting  within  his  authority 
as  managing  director  when  he  so  received  and 
applied  the  money.  Mc  Gowan  v.  Dyer,  8  L.  R., 
Q.  B.  141 ;  21  W.  R.  560. 

A.,  an  agent,  held  funds  belonging  to  B.,  his 
principal,  but  had  accepted  bills  drawn  by  B.  to 
the  full  amount  of  them.  B.  paid  away  the  bills 
to  his  creditors,  who,  to  relieve  A.  from  liability, 
and  without  the  knowledge  of  B.,  accepted  from 
A.  a  composition  of  10s.  in  the  pound,  and  gave 
him  up  the  bills,  A.  then  holding  funds  belonging- 
to  B.  to  the  full  amount  of  the  bills.  B.  ^er- 
wards  became  bankrupt,  and  his  assignees  brought 
an  action  against  A.  for  the  difference  between 
the  amount  of  the  bills  and  the  composition  : — 
Held,  that  as  B.  had  been  benefited  to  the  full 
amount  of  the  bills,  the  payment  of  the  com- 
position was,  as  between  him  and  A.,  a  full  pay- 
ment of  the  bills,  and  therefore  that  the  action 
was  not  maintainable.  Stonehmise  v.  R^ad,  5 
D.  &  R.  603  ;  3  B.  &  C,  669. 

A  factor  made  purchases  for  his  principal, 
who  made  payments  to  him  on  account ;  after- 
wards the  lactor  was  pressed  for  payment  by  a 
letter,  which  came  to  the  hands  of  the  principal, 
who  transmitted  it  to  the  factor,  and  with  a 
knowledge  of  the  fact  paid  him  the  residue  : — 
Held,  that  the  principal  was  liable  over  to  the 
sellers  for  the  money  he  had  so  paid  over  to  his 
factor  after  notice.  Powell  v.  NeUon,  1 5  East,. 
65. 

The  defendant  purchased  copyhold  land  in  a 
manor,  and  was  admitted  by  C,  who  had  been 
appointed  by  the  steward  of  the  manor  as  his 
deputy  to  admit  the  defendant.  C.  also  acted  as  the 
defendant's  attorney  in  completing  the  purchase. 
Nine  days  afterwards,  the  defendant  gave  C.  a 
cheque  for  87Z.  10«.  ^.,  viz.  78/.  15#.  for  the 
lord's  fine,  4/.  lit.  Sd.  steward's  fees,  and  4Z.  4s., 
C.'s  own  charges  as  the  defendant's  solicitor. 
This  cheque  was  crossed  by  the  defendant,  at 
the  request  of  C,  to  C.'s  bankers,  and  they 
retained  the  money  in  discharge  of  a  debt  due  to- 
them  by  C,  who  had  overdrawn  his  account. 
In  an  action  by  the  lord  against  the  defendant 
to  obtain  payment  of  the  fine  due  : — Held,  that 
there  was  evidence  that  the  payment  of  the  fine 
to  C.  was  a  valid  payment  to  the  lord.  Bridges 
V.  Garrett,  5  L.  R.,  C.  P.  461  ;  39  L.  J.,  C.  P. 
251 ;  22  L.  T.  448  ;  18  W.  R.  815— Ex.  Ch. 

M.,  the  plaintiffs'  traveller,  having  received  an 
order  from  the  defendant,  a  customer,  the  plain- 
tiffs wrote  to  M.  expressing  their  unwillingness 
to  execute  the  order  until  a  former  account  was 
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settled,  adding,  "We  should  like  to  draw  upon 
him  for  the  former/'  mentioning  the  amount. 
M.  shewed  this  letter  to  the  defendant,  and  ob- 
tained from  him  an  acceptance  at  three  months' 
date  payable  to  "  my  order,"  with  a  blank  for  a 
drawer's  name.  The  bill  was  paid  at  maturity, 
but  not  to  the  plaintLfiEs,  M.  having  filled  up  the 
blank  with  his  own  name,  and  fraudulently 
negotiated  the  bill.  In  an  action  to  recover  the 
value  of  the  goods  for  which  the  bill  had  been 
given,  it  was  proved  that  on  one  occasion  at 
least  the  defendant  had  accepted  a  biU  drawn 
by  him  in  blank,  which  had  been  received  by  the 
plaintiffs  as  payment ;  but  there  was  no  evidence 
to  shew  the  form  of  that  bill: — Held,  that 
neither  the  letter  nor  the  former  dealing  was 
any  evidence  of  authority  in  M.  to  draw  the  bill 
in  question,  so  as  to  sustain  a  plea  of  payment. 
Hogarth  v.  Wherlq/,  10  L.  R.,  C.  P.  630 ;  44 
L.  J.,  C.P.  330;  32L.T.  800. 

Bight  to  set  off  what  Dne  from  Agent.] — The 

plaintiff  employed  a  solicitor  to  sell  securities ; 
the  solicitor  employed  the  defendant,  a  stock 
broker,  in  the  sale.  The  defendant  had  notice 
that  the  solicitor  was  only  an  agent  to  sell  and 
receive  the  price.  The  defendant  paid  the  pur- 
chase-money to  the  solicitor  partly  by  cheque 
and  partly  by  carrying  the  balance  to  his  credit: 
— ^Held,  that  the  defendant  was  liable  to  the 
plaintiff  for  that  balance.  Pearson  v.  8cott^ 
9  Ch.  D.  198  ;  47  L.  J.,  Ch.  705 ;  38  L.  T.  747  ; 
26  W.  R.  796. 

Countermand  of  Anthority.]  —  The  plaintiff 
having  sent  horses  to  a  licensed  horsie-dealer 
for  sale  in  the  horse  dealer's  own  name,  the 
dealer  sold  the  horses  in  his  own  name,  to  the 
defendant.  The  plaintiff,  unknown  to  the  de- 
fendant, revoked  the  dealer's  authority  to  sell,  or 
receive  the  price,  and  the  defendant  afterwards 
paid  the  dealer : — Held,  that  unless  he  had  re- 
ceived notice  of  the  revocation  of  authority  (which 
he  denied),  the  payment  was  good  as  against  the 
plaintiff,  he  having  allowed  the  dealer  to  appear 
as  the  owner.  Curlewis  v.  Birhhech,  3  F.  &  F. 
894. 

A  landlord  demised  premises  to  a  tenant  for 
a  term,  reserving  rent  payable  quarterly.  The 
lease  contained  a  covenant  to  pay  rent,  and  the 
following  clause:  '*  the  landlord  agrees  and  orders, 
that  Eittow  or  his  appointed  agent  is  to  receive 
all  rents  from  the  tenant  at  suLL-times  when  it 
becomes  due,  during  the  term  granted,  and  his 
receipt  to  be  a  full  and  sufficient  discharge  from 
all  liabilities  thereof  :  " — Held,  that  the  clause 
amounted  to  a  bare  authority  to  Eittow  to  receive 
the  rent,  and  was  revocable  at  the  landlord's 
pleasure.  Venning  v.  Bray^  2  6.  &  S.  602  ;  31 
li.  J.,  Q.  B.  181  ;  8  Jur.,  N.  S.  1039  ;  6  L,  T. 
327  ;  10  W.  B.  661. 

b.  Brokers. 

Payment  to,  when  a  Disoharge.]— If  the 
owner  of  goods  allows  the  broker,  through  whom 
he  sells,  to  sell  them  as  a  principal,  the  purchaser 
will  be  discharged  by  payment  to  the  broker  in 
any  way  which  would  have  been  sufficient  had  he 
been  the  real  owner.  Coates  v.  Lewes*  1  Camp. 
444. 

When  a  principal  has  allowed  his  broker  to 
take  payment  for  goods  sold,  by  drawing  bills 
npon  the  purchaser  in  his  own  name,  without 
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mention  of  the  principal,  the  latter  is  bound  by 
such  mode  of  payment,  on  the  insolvency  of  the 
agent  after  a  particular  payment  made.  Towns* 
end  V.  Inglis,  Holt,  278. 

A  payment  to  the  broker  is  good,  where  the 
name  of  the  principal  is  not  disclosed,  although 
the  purchaser  knows  that  the  broker  sold  for  some 
unknown  principal ;  and  a  del  credere  commis- 
sion makes  no  difference.  But  a  payment  so 
made  would  not  be  good  if  it  varied  from  the 
terms  of  the  original  contract ;  and  evidence 
of  a  custom  to  &at  effect  is  not  admissible. 
CampbeU  v.  Hassell^  1  Stark.  233.  And  see 
Thornton  v.  Meux^  M.  &  M.  43. 

If  goods  are  bought  by  a  broker,  the  principal 
is  liable  to  the  vendor,  if  called  upon  when  pay- 
ment becomes  due  ;  although  he  may  have  pre- 
viously paid  the  broker.  Secus,  if  the  day  of 
payment  is  allowed  to  pass  without  any  demand 
being  made  upon  the  principal.  Kymer  v. 
8uwererappj  1  Camp.  109. 

And  where  the  broker  does  not  mention  his 
principal  until  he  himself  has  become  insolvent, 
the  prmcipal  cannot  set-off  the  price  of  the  goods 
against  a  debt  due  to  him  from  the  broker,  and  is 
still  liable  to  the  vendor.  Wai'-ing  v.  Ihvenckj  1 
Camp.  86. 

Declaration  for  goods  sold :  a  plea  that  the 
plaintiff  sold  the  goods  bv  his  agent,  and  that 
the  defendant  purchased  them  of  D.,  not  as  the 
agent  of  the  pkdntiff,  but  as  himself  being  the 
vendor  on  his  own  account,  and  the  defendant 
had  no  notice  or  knowledge  that  D.  was  an  agent 
until  after  he  had  paid  for  the  goods,  and  the 
defendant  paid  for  them  bond,  fide,  believing  that 
D.  was  the  vendor  of  the  goods  on  his  own 
account,  and  entitled  to  receive  payment,  is  no 
answer.  Draheford  v.  Picrcy,  7  B.  &  S.  616  ;  14 
L.  T.  443. 

A.,  having  purchased  goods  of  B.,  through  a 
broker,  paid  for  them  to  the  broker  partly  by  an 
advance  on  his  general  account  with  the  bit)ker 
before  the  delivery  of  the  goods,  and  partly  by 
cash  on  a  settlement  of  accounts  after  the  de- 
livery. The  broker  did  not  pay  over  the  money 
to  B..  and  became  bankrupt.  In  an  action  by  B. 
to  recover  from  A.  the  price  of  the  goods,  except 
so  much  as  had  been  paid  in  cash  : — Held,  that  it 
was  a  question  of  fact  for  the  jury,  whether  pay- 
ment to  a  broker  in  advance  was  a  good  payment 
as  against  the  principal,  depending  on  the  custom 
of  the  trade  *  and  that  question  not  having  been 
left  to  the  jury,  the  court  granted  a  new  trial. 
Catterall  v.  Hindle,  2  L.  R.,  C.  P.  368— ;Bx. 
Ch. 

If  goods  are  sold  by  a  broker  without  dis- 
closing his  principal,  the  purchaser  is  justified 
in  paying  him  in  a  different  manner  from  that 
stipulate  for  by  the  terms  of  the  contract. 
Aliter,  where  the  principal  is  disclosed  at  the 
time  of  sale.  Blackburn  v.  ScholeSy  2  Camp. 
343. 

Goods  sold  by  a  broker  for  a  principal  not 
named,  upon  the  terms  as  specified  in  the  usual 
bought  and  sold  notes  (delivered  over  to  the 
respective  parties  by  the  broker),  of  **  payment 
in  one  month,  money,"  may  be  paid  for  by  the 
buyer  to  the  broker  within  the  month,  and  that 
by  a  bill  of  exchange  accepted  by  the  buyer,  and 
discounted  by  the  broker  within  the  month, 
though  having  to  run  a  longer  time  before  it 
was  due.  But,  where  the  buyer  was  also  in- 
debted to  the  same  broker  for  another  parcel  of 
goods,  the  property  of.  a  different  peESon,  and 
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he  made  a  payment  to  the  broker,  generally, 
which  was  larger  than  the  amount  of  either 
demand,  bat  less  than  the  two  together,  and 
afterwards  the  broker  stopped  payment,  such 
payment  oaght  to  be  equitably  apportioned 
as  between  the  several  owners  of  the  goods  sold, 
who  are  only  respectively  entitled  to  recover  the 
difference  from  the  buyer.  Favenc  v.  Bennett, 
11  East,  36. 


c.  Attorneys. 

When  a  Discharge.] — Payment  of  a  debt  to 
the  attorney  of  a  plaintiff  amounts  to  payment 
to  the  plaintiff  himself,  and  the  latter  is  bound 
by  the  receipt  of  his  attorney.  Yates  v.  Freckle' 
ton,  2  Dougl.  623. 

Payment  to  a  plaintiff^s  attomey*s  clerk,  unau- 
thorized to  receive,  is  no  waiver  of  the  plaintiff's 
right.  Perry  v.  Turner,  1  D.  P.  C.  300  j  2  C.  &  J. 
89  ;  2  Tyr.  128. 

But  a  payment  to  the  plaintiff's  late  attorney, 
changed  without  leave  of  the  court,  will  be  good. 
Powell  V,  Little,  1  W,  Bl.  8. 

Power  of  Attorney.! — A  payment  under  a 
power  of  attorney,  made  after  the  death  of  the 
principal,  is  illegal.  Wallace  v.  Cook,  5  Esp. 
117, 

d.  Stranerers. 

Batification  by  Debtor  H'eceflgary.] — Payment 
by  a  stranger  considered  to  be  for  a  debtor  and 
on  his  account,  and  afterwards  ratified  by  him, 
is  a  good  payment.  BeUhaw  v.  BiLsh,  11  C.  B. 
191 ;  22  L.  J.,  C.  P.  24  ;  17  Jur.  67. 

But  payment  by  a  stranger,  without  the  au- 
thority, prior  or  subsequent,  of  the  debtor,  is 
not.  James  v.  Isaacs,  12  C.  B.  791  ;  22  L.  J., 
C.  Pr  73.  See  Cook  v.  Idster,  13  C.  B.,  N.  S. 
543. 

The  ratification  in  such  case  may  be  after  the 
commencement  of  the  action,  as  where  the 
defendant  adopts  the  payment  of  the  stranger 
by  pleading  it  as  a  payment  to  the  plaintiff. 
Simpson  v.  Eggington,  10  Ex.  846  ;  8,  P.,  BeU 
shaw  V.  Bush,  supra. 

To  an  action  by  an  indorsee  of  a  bill  of  ex- 
change against  the  acceptor,  he  pleaded  that  the 
bill  was  an  accommodation  bill ;  that  the  drawer 
indorsed  the  bill  and  other  bills  to  the  plaintiff 
as  security  for  the  repayment  of  30/.  advanced 
by  him  to  the  drawer,  and  that  the  bill  was 
satisfied  by  payment  to  the  plaintiff  by  the 
acceptor  of  one  of  the  other  bills  of  the  money 
so  advanced  : — Held,  that  the  plea  was  no  bar  to 
the  further  maintenance  of  the  action,  the  pay- 
ment having  been  made  by  a  stranger,  and  not 
having  been  ratified  by  the  plaintiff.  Kemp  v. 
Balls,  10  Ex.  607  ;  24  L.  J.,  Ex.  47. 

When  a  creditor  accepts  payment  of  a  debt 
from  a  stranger  without  the  authority  of  the 
debtor,  it  is  competent  to  the  creditor,  on  dis- 
covering the  want  of  authority  and  before  any 
ratification  of  the  payment  by  the  debtor,  to 
cancel  the  payment  by  returning  the  mon^y  to 
the  stranger ;  and  the  debtor  cannot  in  such  a 
case  ratify  the  payment  by  placing  a  plea  of 
payment  on  the  record  in  an  action  brought 
against  him  for  the  amount  by  the  creditor. 
WaXter  v.  Jam4:*,  6  L.  R.,  Ex.  124  ;  40  L.  J.,  Ex. 
104  ;  24  L.  T.  188  ;  19  W.  R.  472.  | 


When  a  payment  is  made,  not  by  way  of  gift 
for  the  benefit  of  the  debtor,  but  by  an  agent 
who  intended  to  be  reimbursed  by  the  debtor, 
but  who  had  not  the  debtor's  authority  to  make 
it,  it  is  competent  to  the  creditor,  as  the  party 
paying,  to  rescind  the  transaction  at  any  time 
before  the  debtor  has  afiSrmed  the  payment,  and 
to  repay  the  money,  when  the  payment  of  the 
debt  will  be  at  an  end,  and  the  original  debtor 
will  be  again  responsible.    Ih. 

e.  Other  Peraons. 

In  what  Cases  Valid.] — Payment  to  a  person 
found  in  a  merchant's  counting-house,  ostensibly 
interested  with  the  conduct  of  the  business 
there,  is  good  payment  to  the  merchant,  though 
it  turns  out  that  the  person  was  never  em- 
ployed by  the  merchant  Barrett  v.  Deere^ 
M.  &  M.  200. 

If  one  allows  another  to  trade  in  his  own 
name,  and  as  carrying  on  the  business  for  him- 
self, a  payment  to  such  person  is  a  good  bar  to 
an  action  by  the  person  so  allowing  him  to 
trade  ;  and  for  goods  sold  in  the  trade,  uie  person 
so  carrying  it  on  may  recover,  unless  the  person 
for  whom  it  is  carri^  on  asserts  his  or  her  own 
right  to  the  sum  due.  Gardiner  v,  Davis,  2  C, 
&  P.  49. 

Payment  by  a  client  to  one  of  two  partners, 
after  the  partnership  has  been  dissolved,  is  a 
good  payment,  if  the  debtor  permits  one  of  such 
partners  to  receive  moneys,  in  the  confidence 
that  those  moneys  will  be  a  satisfaction  of  the 
partnership  debt.  Pritehard  v.  Draper,  1  Tarn* 
332. 

The  retainer  of  those  moneys  is  equivalent  to 
an  actual  payment.    Ih, 

Where  a  person  is  employed  to  receive  money 
for  another,  and  he  employs  a  thiM  person  to  re- 
ceive it  for  him,  evidence  that  the  money  came 
to  the  hands  of  such  third  person  is  sufficient  to 
make  the  person  who  employed  him  liable, 
Matthews  v.  Ilaydon,  2  Esp.  509. 

3.  By  Bills  and  Notes. 
a.  Oonditlonal  or  Absolute  Payment. 

In  What  Cases.] — Where  a  party  has  taken 
bills  in  payment  of  a  debt,  it  will  be  presumed 
that  the  money  was  received,  unless  the  contrary 
is  shewn.    Hehden  v.  Hartsink,  4  Esp.  46. 

But  if  the  seller  of  goods  takes  notes  or  bills 
for  them,  without  agreeing  to  run  the  risk  of 
their  being  paid,  and  they  turn  out  to  be  worth 
nothing,  it  will  not  be  considered  as  a  payment. 
Owenson  v.  Mosse,  7  T.  R.  64. 

Action  on  a  charter-party ;  freight  to  be  taken 
partly  in  cash  and  partly  by  approved  bill.  The 
owner  took,  without  apprizing  the  defendants,  a 
bill  from  their  agent,  the  consignee,  for  part  of 
the  freight,  which  was  dishonoured  : — Held,  that 
though  it  might  have  been  taken  as  an  approved 
bill,  it  would  not  discharge  the  defendants.  Tay^ 
lor  V.  Brings,  M.  &  M.  28. 

The  defendant  covenanted  to  pay  the  plaintiff 
the  freight  of  some  goods  on  delivery  at  the  port 
to  whi(Si  they  were  consigned.  The  plaintiff  at 
this  port  took  a  bill  from  the  consignee,  drawn 
on  the  defendant : — Held;  that  this  was  not  pay- 
ment, the  bill  being  unpaid.  Tapley  v.  Martens, 
8  T.  R.  461. 
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The  defendant  gave  the  plaintiff  bills  for 
goods,  which  he  transferred  to  a  third  person ; 
but  at  the  time  of  the  trial,  though  not  at  the  com- 
mencement of  an  action  for  the  goods,  the  bills 
were  again  in  the  plaintiff's  hands  overdue  and 
unpaid  by  the  defendant ;— Held,  that  the  def  en- 
<lant  was  liable  for  the  goods,  although  he  had 
given  the  bills.  Burden  Y^Hatton,  4  Bine.  454  ; 
1  M.  &  P.  223  ;  3  C.  &  P.  174. 

An  acceptance  of  the  debtor  taken  as  payment 
by  the  creditor,  must  be  taken  as  a  discharge,  if 
not  proved  to  be  destroyed,  although  it  is  proved 
to  be  lost,  and  although  the  creditor  offers  to  in- 
demnify him  against  any  claim  on  the  bill. 
Woodford  v.  Wkiteley,  M.  &  M.  517. 

If  a  creditor  takes  a  bill  of  exchange  from  his 
debtor  as  collateral  security  for  the  payment  of 
his  debt,  and  retains  it  until  it  becomes  due,  his 
duty  is  to  present  the  bill  for  payment,  and,  if 
the  bill  is  dishonoured,  to  give  notice  of  dis- 
honour in  the  same  way  as  if  he  was  absolute 
owner  of  the  bill.  If  he  'omits  to  do  this,  and 
the  bill  consequently  becomes  worthless,  he  can- 
not  afterwards  sue  nis  debtor,  either  on  the  bill, 
or  for  the  original  consideration.  Peacock  v. 
JPursell,  14  0.  B.,  N.  S.  728  ;  32  L.  J.,  C.  P.  266  ; 
S  L.  T.  636  ;  11  W,  R.  834. 

Where,  at  the  request  of  the  creditor,  the 
debtor  delivered  a  promissoiy  note  on  account  of 
the  debt  to  third  persons,  as  trustees  for  the 
creditor,  and  the  debtor  knew  at  the  time  that 
these  persons  were  such  trustees,  the  fact  that 
the  note  is  still  in  their  hands  is  no  answer  to  an 
action  by  the  creditor  for  the  recovery  "of  his 
original  debt  when  the  note  is  due  and  unpaid. 
National  Savirigs  Bank  Association  v.  Tranah, 
2  L.  R.,  C.  P.  556  ;  36  L.  J.,  C.  P.  260  ;  16  L.  T. 
692  ;  15  W.  R.  1016. 

To  an  action  for  goods  sold  and  delivered, 
the  defendant  pleaded,  that,  before  action,  the 
plaintiff  drew  a  bDl  on  C.  for  33^.  10*.,  payable 
to  the  plaintiff's  order  three  months  after  date  ; 
that  C.  accepted  the  bill,  and  delivered  it  to  the 
plaintiff,  and  the  plaintiff  received  it,  for  and  on 
account  of  the  debt ;  and  that  the  plaintiff  in- 
dorsed and  delivered  the  bill  to  D.,  who  was,  at 
the  commencement  of  the  suit,  the  holder  of  the 
bUl,  and  entitled  to  sue  C.  thereon ;— Held,  that 
the  giving  of  the  bill  by  C.  must  be  taken  as 
a  conditional  payment  on  behalf  of  the  defen- 
dant ;  that  the  condition  to  defeat  it  not  having 
happened,  it  operated  as  an  absolute  payment ; 
and  that  it  might  be,  and  had  been,  adopted  ^j 
the  defendant  in  her  plea,  and  consequently 
that  it  barred  the  action.  Belshnw  v.  Bush.  11 
C.  B.  191  ;  22  L.  J.,  C.  P.  24  ;  17  Jur.  67. 

Giving  a  bill  for  and  on  account  of  and  in 
payment  of  a  debt  operates  as  conditional  pay- 
ment only.  Bottofnley  v.  NuUall,  6  C.  B.,  N.  S. 
122  ;  28  L.  J.,  G.  P.  110  ;  5  Jur,,  N.  S.  315. 

Therefore,  if  on  the  sale  of  goods  to  several 
partners  the  vendor  takes  the  bill  of  one,  pay- 
able at  a  future  day  for  and  on  account  of  and 
in  payment  of  the  price,  under  circumstances 
which  do  not  shew  that  credit  was  exclusively 
given  to  that  one,  and  the  bill  is  not  paid  at 
maturity,  the  vendor  may  resort  to  the  others 
for  payment  of  the  price.    Ih, 

A  composition  deed  was  made  between  L.,  a 
trader,  of  the  first  part,  B.,  his  surety,  of  the 
second,  and  his  creditors,  of  the  third,  reciting 
that  they  had  agreed  to  accept  a  composition  of 
12*.  in  the  pound,  to  be  paid  by  four  instalments, 
at  the  end  of  four,  six,  nine  and  twelve  months, 


*^in  full  satisfaction  and  payment  of  their  several 
debts  ; "  the  first  three  of  these  instalments  to 
be  secured  by  bills  drawn  by  L.  on  B.,  and 
accepted  by  him  ;  the  last  by  L.'s  note.  The 
deed  contained  a  covenant  by  the  creditors  not 
to  sue  L.  until  de&ult  should  be  made  in  pay- 
ment of  the  bills  and  notes,  or  some  of  them,  and 
upon  payment  of  the  bills  and  notes  at  maturity 
to  grant  a  release.  W.,  one  of  the  creditors, 
executed  the  deed,  and  received  the  bills  and 
notes.  On  its  maturity  the  first  was  dishon- 
oured. W.  immediately  commenced  an  action 
against  L.  for  his  whole  debt,  in  which  he  ulti- 
mately obtained  judgment.  L.  was  afterwards 
declared  a  bankrupt  on  W.'s  petition: — Held, 
that  on  the  true  construction  of  the  deed,  the 
bills  were  only  conditional  payment,  and  that 
W.  had  therefore  a  sufficient  petitioning  creditor's 
debt.  Leake  v.  Yottng,  5  El.  &  Bl.  955  ;  25 
L.  J.,  Q.  B.  266  ;  2  Jur.,  N.  S.  516. 

D.  &  Co.,  merchants  at  the  Cape  of  Good  Hope, 
by  a  letter  to  M.  &  Co.,  mercuiants  at  Rio  de 
Janeiro,  ordered  a  quantity  of  coffee  to  be 
shipped  and  sent  to  them  at  the  Cape  of  Good 
Hope,  which  D.  &  Co.  proposed  to  pay  for  by  a 
bill  drawn  by  M.  &  Co.  on  Messrs.  R.  J.  &  Co., 
London,  the  general  agents  for  both  D.  &  Co. 
and  M.  &  Co.  The  coffee  was  received  by  D.  & 
Co.  in  due  course,  and  a  bill  of  exchange  was 
drawn  by  M.  &  Co.  R.  J.  &  Co.  received  it, 
credited  the  account  of  M.  &  Co.  in  their  books 
with  the  amount  of  the  bill,  and  debited  the 
account  of  D.  &  Co.  with  the  like  sum.  R.  J.  & 
Co.  accepted  the  bill,  but  before  it  arrived  at 
maturity  they  stopped  payment,  and  the  bill 
was  protested  for  non-payment.  M.  &  Co.  then 
brought  an  action  against  D.  &  Co.  for  the  price 
of  the  coffee  shipped  to  their  order : — Held,  first, 
that  the  effect  of  the  arrangement  between  D.  & 
Co.  and  M.  &  Co.  to  substitute  a  bill  of  ex- 
change for  cash  payment,  was  only  to  be  con- 
sidered as  payment  by  the  bill  being  honoured 
at  maturity.  Maxwell  v.  DearCy  8  Moore,  P.  0. 
C.  364. 

Held,  secondly,  that  the  entry  of  the  amount 
of  the  bill  of  exchange  in  R.  J.  &  Co.'s,  the  joint 
agents'  books,  to  the  credit  of  M.  &  Co.,  and  the 
debiting  of  D.  &  Co.  with  a  like  amount,  was  not 
a  payment  for  the  coffee,  and  that  M.  &  Co  did 
not  by  such  entry  accept,  in  satisfaction  of  their 
demand,  the  credit  opened  by  the  purchasers 
with  R.  J.  &  Co.    JJ. 

The  defendant  accepted  a  bill  drawn  by  C, 
who  indorsed  it  to  his  bankers.  They  entered  it 
on  the  credit  side  of  C.'s  account,  but,  the  bill 
having  hez&a  dishonoured,  entered  it  afterwards 
on  the  debit  side.  A.  few  days  after  the  dis- 
honour, the  defendant  paid  to  C.  the  amount  of 
the  bill,  but  omitted  to  take  it  out  of  the  bankers' 
hands.  C.  subsequently  paid  into  the  bankers, 
on  his  general  account,  more  than  enough  to 
cover  all  the  items  of  the  account  preceding  the 
bill  item,  and  that  item  also,  and  the  bankers 
for  the  space  of  three  years  treated  the  bill  as 
paid ;  and  then  sued  the  defendant  on  his  ac- 
ceptance : — Held,  that  he  was  not  liable.  Meld 
V.  Carr,  5  Bing.  13  ;  2  M.  &  P.  46. 

Buspension  of  Remedy  till  Due.] — The  defen- 
dant having  accepted  a  bill  drawn  on  him  by 
one  of  two  partners  in  his  own  name  for  a 
debt  due  to  both  ; — Held,  that  he  was  not  liable 
in  an  action  by  an  indorsee,  as  the  defendant 
could  not  be  sued  for  the  debt  due  from  him  to 
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the  partnerfl,  until  the  bill  of  exchange  was  dae 
and  dishonoured.  Tomlin  v.  Lawrence^  3  M.  & 
P.  665. 

A  promissory  note  taken  in  discharge  of  an 
account  postpones,  but  does  not  constitute,  the 
actual  payment  of  the  account,  until  it  is  itself 
paid.  Sayer  v.  Wagttaff,  5  Beav.  415  ;  13  L.  J., 
Ch.  161 ;  3  Jur.  1083. 

Where  a  debtor  delivers  to  his  creditor  his 
promissory  note  for  the  amount  of  a  debt,  the 
debt  may  be  considered  as  actually  paid,  if  the 
creditor,  at  the  time  of  receiving  the  note,  has , 
agreed  to  take  it  in  payment  of  the  debt,  and  to 
take  upon  himself  the  risk  of  the  note  being 
paid  ;  or  if,  from  the  conduct  of  the  creditor,  or 
the  special  circumstances  of  the  case,  such  an 
agreement  is  legally  to  be  implied.  But,  in  the 
absence  of  any  special  circumstances,  the  trans- 
action does  not  amount  to  a  discharge  of  the 
original  debt,  but  a  mere  extended  credit.    Ih, 

In  the  absence  of  an  agreement  to  the  con- 
'  trary,  the  acceptance  of  a  bill  only  suspends  the 
remedy  for  a  debt.  Landon^  BirmingJiam  and 
South  Staffordshire  Bank,  In  re,  34  Beav.  332  ; 
34  L.  J.,  Ch.  418  ;  11  Jur.,  N.  S.  316  ;  12  L.  T. 
45 ;  13  W.  R.  446  ;  8,  P.,  Shnon  v.  Lloyd,  2  0., 
M.  &  R.  187  ;  3  D.  P.  C.  813  ;  5  Tyr.  701. 

The  giving  a  bill  for  and  on  account  of  a  debt 
is,  primH  facie,  an  agreement  to  forbear  enforc- 
ing payment  of  the  debt  until  the  bill  is  due. 
Walton  V.  Maskell,  2  D.  &  L.  410  ;  13  M.  &  W. 
462. 

Substitution  of  Forged  for  VaUd  BiU.]— The 
plaintiffs'  bankers  discounted  for  T-.  a  bill  drawn 
by  him  on,  and  accepted  by  the  defendant. 
Before  the  bill  became  due,  the  plaintiffs  re- 
ceived from  T.,  who  had  an  account  with  them, 
another  bill  for  the  same  amount,  drawn  by  him, 
and  purporting  to  be  accepted  by  the  defendant, 
for  the  purpose  of  relieving  the  first :  but  the 
plaintiffs,  having  previously  sent  the  first  bill  to 
their  London  agents,  instructed  them  to  order 
payment  of  it,  and  credited  T.  in  their  books 
with  the  amount.  It  was  subsequently  discovered 
that  the  defendant's  acceptance  on  the  renewed 
bill  was  a  forgery  : — Held,  that  these  facts  did 
not  support  a  plea  of  payment  to  an  action  by 
the  plaintiff  against  the  defendant  on  the  first 
bill.  Bell  V.  Buckley,  11  Ex.  631 ;  25  L.  J.,  Ex. 
163. 

b.  Alteration  or  Iiachee. 

Alteration,   Efleot    of.] — A  vendee  of  goods 

Eaid  for  them  by  a  bill  of  exchange  drawn  by 
im  on  a  third  person,  and  after  it  had  been 
accepted  the  vendor  altered  the  time  of  payment 
mentioned  in  the  bill,  and  thereby  vitiated  it : 
— Held,  that  by  so  doing  he  made  the  bill  his 
own,  and  caused  it  to  operate  as  a  satisfaction 
of  the  original  debt  ,*  and  consequently  that  he 
oould  not  recover  for  the  goods  sold.  Alderton 
T.  Langdale,  3  B.  &  Ad.  660. 

Laehet,  when  a  Bar.] — ^A  creditor  received 
from  his  debtor  a.  bill  as  ool lateral  security  for  a 
debt,  but  failed  to  present  it  to  the  acceptor  at 
maturity,  and  to  give  notice  of  dishonour : — 
Held,  that  his  laches  rendered  the  bill  equiva- 
lent to  payment  as  between  himself  and  his 
debtor.  Peaeoek  v.  PurseU,  14  C.  B.,  N.  8.  728 ; 
32  L.  J.,  C.  P.  266  ;  10  Jur.,  N.  8.  178 ;  8  L,  T. 
636  ;  11  W.  B.  834. 


Cotton  was  sold  by  the  plaintiff  to  the  defen- 
dants, to  be  paid  for  "  by  cash  or  by  approved 
bankers'  bills  not  exceeding  three  months'  date, 
to  be  made  equal  to  cash  in  ten  days  and  three 
months  from  the  date  of  sale."  An  approved 
bankers'  bill  was  in  accordance  with  the  terms 
of  the  contract  delivered  by  the  defendants  to 
the  plaintiffs.  The  defendants  were  not  parties 
to,  and  did  not  indorse,  the  bill.  The  bill  was 
ultimately  dishonoured  by  non-acceptance,  but 
notice  of  di^onour  was  not  given  to  the  defen- 
dants, until  more  than  a  fortnight  had  elapsed  : 
— Held,  that,  under  the  circumstances,  the  lia- 
bility of  the  defendants  was  no  greater  than  if 
they  had  indorsed  the  bill,  and,  therefore,  that 
not  having  received  due  notice  of  dishonour, 
they  were  discharged  from  liability  for  the  price 
of  the  cotton.  Smith  v.  Mercer,  3  L.  R..  Ex. 
51 ;  37  L.  J.,  Ex.  24. 

In  an  action  for  the  price  of  goods,  it  appeared 
that  the  same  were  sold  at  York  on  Saturday, 
the  10th  of  December,  1825,  and  on  the  same 
day,  at  three  o'clock  in  the  afternoon,  the  vendee 
delivered  to  the  vendor,  as  and  for  payment  of 
the  price,  the  promissory  notes  of  the  bank  of 
D.  &  Co.*,  at  Huddersfield,  payable  on  demand  to 
bearer.  D.  &  Co.  stopped  payment  on  the  same 
day  at  eleven  o'clock  in  the  morning,  and  never 
afterwards  resumed  their  payments  ;  but  neither 
of  the  parties  knew  of  the  stoppage  nor  of  the 
insolvency  of  D.  k  Co.  The  vendor  never  circu- 
lated the  notes,  nor  presented  them  to  the 
bankers  for  payment ;  but  on  Saturday,  tho 
17th,  he  required  the  vendee  to  take  back  the 
notes  and  ^y  him  the  amount,  which  the  latter 
refused :— Held,  under  the  circumstances,  that 
the  vendor  of  the  goods  was  guilty  of  laches, 
and  had  thereby  made  the  notes  his  own  ;  and 
consequently  that  they  operated  as  a  satisfaction 
of  the  debt.  Camidge  v.  AllcJiby,  6  B.  &  C. 
373  ;  9  D.  &  R.  391. 

0.  A^nts. 

Acceptanoe  of,  when  a  Discharge.] — Where  a 
tradesman,  who  had  supplied  goods  to  a  ship, 
sent  in  his  account  to  the  owner's  agent  and 
ship's  husband,  and  took  his  acceptance  at  three 
months  for  the  amount,  deducting  discount  for 
that  time,  which  was  the  usual  credit,  and  when 
the  bill  became  due  consented  to  a  renewal  of  it, 
adding  interest,  and  in  like  manner  took  a  third 
afceptonce,  which  was  dishonoured,  and  the 
agent  soon  afterwards  failed,  the  balance  in  his 
hands  in  favour  of  his  principal  (the  ship- 
owner) having  during  all  this  time  exceeded  the 
amount  of  the  bill,  which  was  however  unknown 
to  the  principal,  who  had  never  inspected  the 
agent's  accounts : — Held,  that  the  tradesman 
might  sue  the  ship-owner  for  the  amount  of  his 
claim,  and  that  it  was  not  dischaiged  by  the 
acceptance  of  the  agent.  BobinJton  v.  Bead,  9 
B.  &  C.  449. 

Authority  to  Beceive.] — ^An  auctioneer,  who 
is  authorized  to  sell  goods  on  the  condition  that 
purchasers  shall  pay  a  deposit  at  once,  and  the 
remainder  of  the  purchase-money  to  the  auc- 
tioneer on  or  before  delivery  of  the  goods,  has  no 
authority  to  receive  payment  by  a  bill  of 
exchange ;  and  such  payment  will  not  discharge 
the  purchaser.  Williams  t.  Evans,  1  L.  R., 
Q.  B.  352 ;  35  L.  J.,  Q.  B.  Ill  ;  13  L.  T.  753  ; 
14  W.  R.  330. 
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d.  Partners. 

When  %  Discharge.] — One  of  the  members  of 
a  foreign  firm  resident  in  this  country  bought 
goods  on  account  of  the  firm,  for  which  he  gave 
his  own  acceptances.  Before  the  maturity  of  the 
bills  the  acceptor  became  bankrupt,  and  the 
drawer  (or  those  to  whom  he  had  indorsed  them) 
proved  for  the  amount  against  the  acceptor's 
estate,  and  received  dividends  : — Held,  that  the 
vendor  of  the  goods  (to  whom  the  bills  had  been 
returned)  had  done  nothing  to  prejudice  his 
right  to  have  recourse  against  the  other  members 
of  the  firm  for  the  unpaid  balance.  Bottomley 
y.  NuUall,  5  C.  B.,  N.  S.  122  ;  28  L.  J.,  C.  P. 
110;  6  Jur.,N.  S.  315. 

So  also,  if  the  bill  is  only  partiaUr  paid  at 
maturity,  the  vendor  may  resort  to  tne  others 
for  payment  of  the  residue  of  the  price.    lb. 

The  mere  fact  of  the  vendor's  dealing  with  the 
resident  partner,  making  out  the  invoices  to  him 
individually  and  drawing  upon  him  alone,  though 
aware  that  he  was  a  member  of  a  firm,  and  that 
the  goods  were  to  be  shipped  for  the  firm,  makes 
no  <Ufference.    Ih, 

Taking  a  bill  from  a  new  firm  does  not  per  se 
discharge  the  old  firm,  and  it  is  a  question  for 
the  jury  whether  it  was  taken  in  satisfaction 
and  discharge.  Sjfeficcley  v.  Greentcoody  1  F.  & 
F.  297. 


e.  Speciflc  Appropriation. 

Si'epoit,  cols.  1137,  et  seq, 

f.  Pleas  of  Payment  by  Bills  and  Notes. 

Validity  ot]~A  plea  that  the  defendant  (the 
payee  of  a  promissory  note)  indorsed  it  to  the 
plaintiff  *'  for  and  on  account  of  "  a  debt,  is  a 
good  plea.     Keartlake  y.  Morgan,  .5  T.  B.  513. 

To  an  action  for  a  debt  the  defendants  pleaded, 
that  the  promises  were  made  by  them  jointly 
with  M.,  and  that,  before  action  brought,  the 
plaintiff,  on  account  of  the  sum  due,  drew  his 
bill  of  exchange  on  M.,  which  he  accepted,  and 
delivered  the  same  to  the  plaintiff,  who  received 
it  for  and  on  account  of  the  sum  due  : — Held, 
that  the  plaintiff  haviug  taken  a  security,  which 
was  assignable  to  a  third  party,  the  plea  was 
prim&  facie  an  answer,  and  was  a  good  plea, 
without  shewing  that  the  bill  had  been  paid  or 
indorsed  to  a  third  party.  Mercer  v.  Clwese,  4 
M.  &  G.  804  :  5  Scott,  K.  R.  664 ;  2  D.,  N.  S. 
619  ;  12  L.  J.,  C.  P.  56. 

To  an  action  for  money  lent,  a  plea  as  to  lOOZ., 
parcel,  &c.,  that,  after  that  sum  had  become  due, 
and  before  action,  the  defendant  made  his  note 
for  the  payment  to  the  plaintiff's  order  of  100/., 
six  months  after  date,  and  delivered  it  to  the 
plaintiff,*  who  took  and  received  it  for  and  on 
account  of  lOOZ.  parcel,  &c.,  and  the  causes  of 
action  in  respect  thereof,  is  bad,  for  not  averring 
that  the  note  was  still  running,  or  that  it  had  been 
indorsed  over  by  the  plaintiff.  Price  v.  Price ,  16 
M.  &  W.  .232  ;  4  D.  &  L.  537  ;  16  L.  J.,  Ex.  99. 

To  an  action  for  money  due  qn.  an  account 
stated,  the  defendant  pleaded,  that,  after  the 
statement  of  the  account,  the  plaintiff  drew,  and 
the  defendant  accepted,  a  bill  of  exchange,  and 
delivered  the  same  to  the  plaintiff,  who  accepted 


and  received  the  same  in  discharge,  and  indorsed 
the  bill  to  a  person  unknown  to  the  defendant, 
who  is  the  holder  thereof,  and  entitled  to  sue  the 
defendant  on  the  same.  Replication,  that  plain- 
tiff did  not  accept  and  receive  the  bill  in  satis- 
faction and  discnarge : — Held,  that  the  replica- 
tion was  bad,  and  the  plea  good.  Emhtin  v. 
Dartnell,  1  D.  &  L.  591. 

In  an  action  for  goods  sold,  the  defendant 
pleaded  that  H.,  the  plaintiff's  agent,  procured 
from  the  defendant,  and  that  the  plamtiff  re- 
ceived, a  bill  of  exchange  for  and  on  account  of 
159/.  17«.  Ad.,  parcel,  &c.  Replication,  that  H. 
took  the  bill  without  the  plaintiff's  consent, 
knowledge  or  authority  ;  that,  before  action,  and 
within  a  reasonable  time,  the  plaintiff  gave  the 
defendant  hotice  thereof;  and  that,  within  a 
reasonable  time  afterwards,  the  bill  was  returned 
by  the  plaintiff  to  the  defendant.  Rejoinder, 
that  H.  took  the  bill  with  the  plaintiff's  consent, 
knowl&lge  and  authority : — Held,  that  the  plain- 
tiff was  not  entitled  to  judgment  non  obstante 
veredicto,  as  it  did  not  appear  on  the  face  of  the 
replication  that  the  bill  was  returned  before 
action  brought.  Htixley  v.  Bull,  2  D.  &  L.  340  ; 
8  Scott,  N.  R.  395  ;  7  M.  &  G.  571  ;  13  L.  J.,  C. 
P.  217. 

Action  by  indorsee  against  acceptor  of  a  bill 
for  100/.  Plea,  that,  after  the  bill  had  become 
payable,  "W.  (one  of  the  drawers^  delivered  to 
the  plaintiff,  at  his  request,  certam  bills  of  ex- 
change for  the  payment  of  certain  sums  of  money 
therein  mentioned,  and  amounting  in  the  whole 
to  more  than  the  100/.,  and  to  a  large  and  suf- 
ficient sum  of  money,  to  wit,  380/.,  for  and  on 
account  of,  amongst  other  things,  the  sum  speci- 
fied in  the  bill  of  exchange  in  the  declaration, 
and  all  damages ;  which  bills  of  exchange  the 
plaintiff  took  and  received  from  W.  for  and  on 
account  of,  amongst  other  things,  the  sum  of 
money  in  the  declaration,  and  all  damages  ;  and 
that  the  bills  were  paid  and  satisfied  ^fore  the 
commencement  of  the  suit,  to  wit,  when  they 
became  due.  Replication,  that  they  were  not 
paid  and  satisfied  as  alleged.  Verdict  for  the 
defendant : — Held,  that  the  plea  was  bad  in  sub* 
stance,  and  that  the  plaintiff  was  entitled  to 
judgment  non  obstante  veredicto.  Williams  y. 
James,  2  Ex.  798. 

Constmotion  of.] — A  plea  of  delivery  and  re- 
ceipt of  a  bill  of  exchange  "  for  and  on  account 
of,  and  in  payment  and  in  discharge  of,  the 
debt,"  "  and  the  causes  of  a^ion  in  respect 
thereof,"  is  a  plea  in  suspension  only,  and  not  in 
extinguishment  of  the  debt.  MDowall  v.  Boyd, 
6  D.  &  L.  149  ;  2  B.  C.  Rep.  298  ;  17  L.  J.,  Q.  B. 
295 ;  12  Jur.  980 ;  8,  P.,  Maillard  v.  ArgyU 
(Duke^,  6  M.  &  G.  40  ;  1  D.  &  L.  536  ;  6  Scott, 
N.  R.  938  ;  Fearti  v.  Cochrane,  4  C.  B.  274  ;  4 
D.  &  L.  797  ;  16  L.  J.,  C.  P.  305  ;  11  Jur,  353. 

To  the  money  counts  the  defendant  pleaded, 
as  to  50/.,  that  the  plaintiff  drew  his  bill  for  60/., 
which  the  defendant  accepted  and  delivered  to 
the  plaintiff,  who  accepted  and  received  the 
same  in  discharge  of  50/.,  and  indorsed  and  de- 
livered the  same  to  S.,  who,  thence  hitherto,  had 
been  and  still  is  the  holder  thereof,  and  entitled 
to  sue  the  defendant  on  the  same: — Held,  that 
the  word  "  discharge  "  in  the  plea  imported,  not 
payment  or  satisfaction  of  the  debt,  but  only  that 
the  bill  was  given  for  and  on  account  of  it.  Xtnip 
V.  Watt,  15  M.  &  W.  672  ;  4  D.  &  L,  aij 
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g.  other  Points. 

Aotion  for  Price  of  Goods — Evidence.] — A  pur- 
chaser, in  payment  of  goods,  accepted  two  bills 
drawn  on  him  by  the  vendor,  and  returned 
them  to  him  by  post.  The  vendor,  in  a  letter,  to 
which  a  receipt  stamp  was  affixed,  acknowledged 
the  receipt  of  the  bills,  and  that  they  had  been 
placed  to  the  purchaser's  credit.  The  vendor 
afterwards  sent  the  same  bills  by  post  to  the 
purchaser,  in  a  letter,  requesting  him  to  accept 
the  bills,  payable  at  a  banker's,  and  then  to 
return  them.  The  bills  never  were  returned  to 
the  vendor ;  the  purchaser  denied  having  re- 
ceived them  back,  but  < there  was  other  evidence 
that  he  had  so  received  them.  It  was  found,  as 
a  &ct,that  the  vendor  had  not  received  the  bills 
as  payment  >— Held,  that  he  might  recover  the 
price  of  the  goods  without  producing  the  bills. 
Widderi  v.  Gorton,  1  C.  B.,N.  S.  576  ;  26  L.  J., 
C.  P.  165. 

Where  the  buyer  of  goods  hands  over  to  the 
seller  the  promissory  note  of  a  third  party,  with- 
out indorsing  it,  in  an  action  for  the  price  of  the 
goods  the  plaintiff  need  not  prove  presentment 
of  the  note  to  the  banker.  Goodwin  v.  CoateSj  1 
M.  k  Rob.  221. 

Improper  Stamping— Effect  of.] — ^Wherc,  upon 
a  settlement  of  accounts  between  two  parties,  it 
was  agreed  that  the  one  in  whose  favour  the 
balance  was  f oimd  should  take  a  part  down,  and 
the  remainder  in  a  month,  and  thereupon  the 
debtor  gave  the  creditor  a  draft  upon  an  im- 
proper stamp  : — Held,  that  no  action  would  lie, 
until  the  month  was  expired.  Swearg  v.  WelU^ 
1  Bsp.  317. 

If  a  bill  given  in  discharge  of  a  debt  is  ren- 
dered inadimssible  by  being  on  an  improper 
stamp,  the  plaintiff  may  prove  his  original  debt. 
Broum  v.  Watts,  1  Taunt.  363  ;  S,  P.,  WiUon  v. 
Kennedy,  1  Esp.  246  j  Tyte  v.  Jones,  1  East, 
58,  n. 

A  bill  of  exchange  written  on  a  wrong  stamp 
is  no  payment,  although  the  parties  would  have 
paid  It  if  presented  in  due  time.  WiUon  v. 
Vysar,  4  Taunt.  288 ;  S,  P.,  Ruff  v.  Wehh;  1 
Esp.  129. 

4.  Bt  Cheques. 

When  a  Diioharge  of  Debt.] — If  a  creditor  is 
offered  cash  in  payment  of  his  debt,  or  a  cheque 
upon  a  banker,  and  prefers  the  latter,  this  does 
not  discharge  the  debtor  if  the  cheque  is  dis- 
honoured, although  the  agent  faib  with  a 
balance  of  his  principal  in  his  hands  to  a  large 
amount.    Everett  v.  Collins,  2  Camp.  515. 

Payment  of  a  crossed  cheque  is  payment  of  a 
debt  which  discharges  a  purchaser  as  soon  as  the 
cheque  is  cashed.  Bridges  v.  Garrett,  5  L.  R., 
C.  P.  451  ;  39  L.  J.,  C.  P.  251  ;  22  L.  T.  448  ; 
18  W.  R.  81&— Ex.  Ch. 

To  an  action  for  work  and  labour,  the  defen- 
dant pleaded,  that  before  action  he  paid  the 
plaintiff  8/.  lis.,  which  the  plaintiff  received 
in  payment  of  8/.  Us.: — Held,  that  the  de- 
fendant did  not  support  his  issue  by  shewing 
that,  before  the  action,  he  had  sent  the  plaintiff 
a  cheque  on  his  banker  for  8/.  Us.  stated  in  the 
body  of  the  cheque  to  be  balance  account,  and 
that  the  plaintiff  held  such  cheque  at  the  com- 
mencement of  the  action.  Hough  v.  May,  4 
A.  4c  E.  954  ;  6  N.  &  M.  535  ;  2  H.  &  W.  33. 


A  cheque  so  delivered,  to  operate  as  payment, 
must,  at  any  rate,  be  unconditional.    Lb, 

The  acceptance  by  a  creditor  of  a  cheque 
in  his  favour,  drawn  by  his  debtor,  operates  as 
payment,  unless  dishonoured.  The  mere  fact  of 
a  person  drawing  such  a  cheque  in  favour  of 
another  is  not  evidence  of  a  debt.  Pearce  v. 
Davis,  1  M.  &  Rob.  365. 

A  creditor  who  takes  from  his  debtor's  agent 
on  account  of  his  debt  the  cheque  of  the  agents 
is  bound  to  present  it  for  payment  within  a 
reasonable  time  ;  and  if  he  fails  to  do  so,  and  by 
his  delay  alters  for  the  worse  the  position  of  the 
debtor,  the  debtor  is  discharged,  although  he  was 
not  a  party  to  the  cheque.  Ifophins  v.  Ware,  4 
L.  R.,  Ex.  268 ;  38  L.  J.,  Ex,  147 ;  20  L.  T. 
147. 

Under  the  Railways  Clauses  Act,  1863,  s.  12, 
where  a  railway  forms  a  junction  with  another 
railway,  the  company  with  whose  railway  the 
junction  is  made,  is  empowered  to  erect  such 
signals  and  conveniences  incident  to  the  junc- 
tion, as  may  be  necessary  for  the  prevention  o£ 
danger  to  or  interference  with  the  traffic  at  or 
near  the  junction ;  and  the  expenses  of  erecting 
and  maintaining  such  signals  and  conveniences 
are  at  the  end  of  each  half-year  to  be  repaid  by 
the  company  making  the  junction  : — Held,  that 
to  sustain  an  action  for  such  expenses,  proof 
must  be  given  that  they  have  been  actually  paid* 
Proof  that  a  liability  has  been  incurred  for  them 
is  not  enough,  and,  to  prove  payment,  the  plain- 
tiff's secretary  stiated  that  he,  on  the  25th 
of  February,  sent  to  the  persons  who  did  the 
work  a  cheque  for  the  amount  of  their  bill,  and 
got  from  them  by  return  of  post  (on  the  26th)  a 
receipt ;  and  the  cashier  of  the  latter  stated  that 
he  received  the  cheque  at  9  A.M.  on  the  26th  as 
payment,  and  sent  a  receipt : — Held  (Bovill,  C. 
J.,  dissentientc),  that  the  receipt  was  admissible, 
with  the  other  facts,  to  prove  payment  on  the 
morning  of  the  26th  of  February  (the  action 
having  been  brought  on  that  day)  wiUiout  shew* 
ing  that  the  cheque  was  honoured.  Carmarthen 
and  Cardigan  liailupay  Company  v.  Manehetter 
and  Milford  Railway  Company,  8  L.  R.,  C.  P. 
685  ;  42  L.  J.,  C.  P.  262. 

Payment  by  cheque  does  not  put  an  end  to  a 
debt  until  the  cheque  is  cashed ;  it  only  suspends 
the  creditor's  remedy,  and  if  the  cheque  is  not 
paid  the  debt  revives  ab  initio.  Cohen  v.  HaU^ 
3  Q.  B.  D.  371 ;  47  L.  J.,  Q.  B.  496  ;  39  L.  T. 
35  ;  26  W.  R.  680. 

Therefore,  where  a  cheque  has  been  given  in 
respect  of  a  debt,  the  rule  that  there  mi^  be  an 
existing  debt  at  the  date  of  the  making  of  a 
garnishee  order  is  satisfied  if  the  cheque  is  after- 
wards stopped  before  it  has  been  paid.    Ih. 

The  branch  bank  of  the  Bank  of  England  at 
Newcastle,  discounted  a  bill  of  exchange  drawn 
by  P.,  who  was  a  customer  of  the  branch  bank, 
upon  H.  &  Co.,  and  accepted  by  them  payable  at 
the  bank  of  L.  &  Co.,  also  bankers  at  Newcastle. 
According  to  the  practice  prevailing  among 
bankers  at  Newcastle,  the  branch  bank,  on  the 
morning  when  the  bill  became  due,  took  it  to  L.  & 
Co.,  who  marked  it  for  payment  and  gave  a 
credit  note,  indicating  that  it  with  other  moneys 
was  in  order  for  payment  and  would  be  paid. 
About  2  P.M.  on  the  same  day,  a  clerk  of  the 
branch  bank,  in  accordance  with  the  practice, 
took  all  the  cheques  which  had  been  received, 
drawn  on  L.  &  Co.,  together  with  the  credit  note, 
to  the  bank  of  L.  k.  Co.    The  credit  note  waa 
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admitted  into  the  total  amount,  and  a  checjne 
npon  the  branch  bank  was  in  accordance  with 
the  practice  handed  by  L.  &  Co.  to  the  derk  for 
the  amount  of  the  balance  due  to  the  branch 
bank.  At  3  P.M.  the  banks  at  Newcastle  close 
to  the  public,  but  it  is  the  practice  for  the 
bankers  who  keep  accounts  with  the  branch 
bank  to  attend  at  such  bank,  before  it  finally 
closes  for  the  day  at  4  P.M.,  for  the  purpose  of 
having  the  day's  accounts  investigated,  and  of 
rectifying  any  mistakes  or  errors  which  may 
have  arisen  in  the  course  of  the  day,  and  finding 
and  striking  the  final  balances  between  them. 
When  the  l^nk  of  L.  &  Co.  closed  at  3  o'clock  it 
was  ascertained  that  H.  &  Co.  had  stopped  pay* 
ment,  and  that  their  balance  was  not  sufficient 
to  meet  the  bill.  Notice  was  at  once  and  before 
4t  P.M.  given  to  the  branch  bank  that  the  bill  had 
been  paid  in  error,  and  they  were  requested  to 
take  it  back.  Before  such  notice  was  received, 
the  account  of  L.  &  Co.  had  been  debited  with 
the  amount  in  the  accounts  of  the  branch  bank : 
— Held,  that  it  not  being  shewn  that  the  giving 
the  cheque  was  provisional  only,  and  subject  to 
rectification  upon  gbing  over  the  accounts  later 
in  the  day,  such  giving  the  cheque  by  L.  k  Co. 
amounted  to  p^ment  of  the  bill  to  the  branch 
of  the  Bank  of  iSngland,  and  that  P.  was  entitled 
to  have  credit  with  them  for  the  amount  of  the 
bill.  Pollard  v.  Bank  of  England,  6  L.  R., 
Q.  B.  623  ;  40  L.  X,  Q.  B.  233  ;  25  L.  T.  415  ;  19 
W,  B.  1168. 

When  Aotion  may  be  Commenced.] — A  party 
to  whom  a  cheque  is  sent  may  commence  an 
action  before  he  sends  it  back.  Hough  v.  May, 
4  A.  &  E.  954  ;  6  N.  &  M.  535  ;  2  H.  &  W.  33. 

Accreditor,  to  whom  an  order  on  a  banker, 
payable  at  so  many  days  after  sight,  is  sent  in 
payment  of  a  debt,  such  order  being  accepted  by 
the  banker,  commits  an  abuse  of  the  process  of 
the  court  if  he  issues  a  writ  for  the  debt  before 
the  expiration  of  the  days,  at  the  same  time 
retaining  the  order.  Stewart  v.  Catose,  5  C.  B., 
N.  S,  737  ;  28  L.  J.,  C.  P.  193 ;  5  Jur.,  N.  S. 
650. 

Primi  fiAoie  Evidence  of  Payment.]— A.  had 
a  claim  on  B.,  C,  and  D.  Several  months  after- 
wards, B.  signed  a  cheque  for  a  larger  sum  in  the 
name  of  himself,  and  C.  and  D.  as  his  partners, 
which  was  proved  to  have  passed  through  the 
hands  of  A.,  and  to  have  been  appropriated  by 
him  to  his  own  purposes.  A.  di^ : — Held,  in 
an  action  by  his  executors  against  the  three 
partners,  for  the  original  claim,  that  the  cheque, 
prim&  facie,  was  evidence  of  payment ;  but,  there 
being  other  circumstances  from  which  a  loan  of 
its  amount  might  be  inferred,  it  was  left  to  the 
jury  to  say  whether  it  was  a  loan  by  B.  alone,  or 
by  the  partnership,  although  no  memorandum 
or  acknowledgment  of  any  kind  was  produced, 
by  which  the  executors  could  ascertain  whether 
it  was  a  loan.  Botioell  v.  Smith,  6  C.  &  P.  60  ; 
S,  P.,  Egg  T.  Bamett,  3  Bsp.  196. 

Title  to  Goods.] — ^The  right  of  property  does 
not  pass  upon  a  sale  of  goods  paid  for  by  the 

Sorchaser's  cheque — subsequently  dishonoured — 
:  the  purchaser  had  not,  at  the  time  of  drawing 
and  giving  the  cheque,  reasonable  grounds  for 
believing  that  there  were  funds  to  meet  it  as  an 
instroment  payable  the  instant  after  it  was 
drawn.    Zoughnan  v.  Barry,  5  Ir.  R.,  C.  L.  638. 


When  cattle  were  sold  and  paid  for  by  the 
purchaser's  cheque,  which  was  subsequently  dis- 
honoured : — Held,  in  an  action  by  the  vendor 
for  conversion,  and  for  money  had  and  received, 
'  that  the  proper  question  for  the  jury  was — not 
whether  the  purchaser  had  reasonable  grounds 
for  believing,  and  did  in  fact  believe,  that  the 
cheque  would  be  honoured — but  whether,  at  the 
time  the  cheque  was  drawn,  he  had  reasonable 
grounds  for  believing  that  there  were  funds  to 
meet  it.    lb. 

On  a  sale  of  goods  for  ready  money,  if  the 
purchaser  gives  in  payment  his  cheque,  which  he 
then  knows  he  has  not  funds  in  the  bank  to 
meet,  this  amounts  to  a  false  representation  of  a 
material  fact,  which  vitiates  the  sale  and  entitles 
the  seller  to  rescind  the  contract,  even  though 
the  purchaser  at  the  time  believed,  and  had 
reasonable  ground  for  believing,  that  the  cheque 
would  be  paid.  Loughnan  v.  Barry,  6  Ir.  B., 
C.  L.  457. 

5.  By  Teansfeb  of  Accounts. 

In  what  Cases  amounting  to  Payment] — The 

plaintiff  in  October  authorized  the  defendant  to 
pay  in  at  certain  bankers  money  due  from  the 
defendant.  Owing  to  a  mistake  it  was  not  then 
paid ;  but  the  defendant,  who  kept  an  account 
with  the  same  bankers,  transferred  the  sum  to 
the  plaintiff's  credit  on  Friday  the  9th  of  De- 
cember. The  plaintiff,  being  at  a  distance,  did 
not  receive  notice  of  this  transfer  tUl  the  Sunday 
following,  and  on  the  Saturday  the  bankers 
failed  : — Held,  that  this  was  a  sufficient  payment 
by  the  defendant.  Eyleg  v.  Ellis,  4  Bing.  112  ; 
12  Moore,  306. 

A.  sold  goods  to  B.,  for  which  the  latter  was 
to  pay  by  a  bUl  at  three  months.  B.  gave  A.  a 
cheque  on  his  bankers  (who  wero  also  the  bankers 
of  A.),  requiring  them  to  pay  A.  on  demand  in  a 
bill  at  three  months.  A.  paid  the  cheque  into 
the  bankers,  and  took  no  bill  from  them,  but  the 
amount  was  transferred  on  the  bankers'  books 
from  B.'s  account  to  A.'s  with  the  knowledge  of 
both ;  the  bankers  failed  before  the  cheque  be- 
came due : — Held,  that  A,  could  not  recover  the 
value  of  the  goods  from  B.  Bolton  v.  Richard^ 
6  T.  R.  139  ;  1  Esp.  106. 

In  an  action  for  goods  sold  and  delivered,  the 

Slaintiff  proved,  tlmt,  having  sold  goods  to  the 
efendant,  he  received  from  him  a  cheque  of 
J.  S.,  a  banker,  directing  the  latter,  two  months 
after  date,  to  pay  to  the  plaintiff  a  bill  at  two 
months,  for  the  amount  of  the  goods,  which  the 
plaintiff  indorsed,  and  paid  into  the  banking- 
house  of  J.  S.,  who  entered  it  short  in  the  plaintiff's 
account;  that  the  plaintiff  and  defendant  both 
kept  accounts  with  J.  S. ;  that  on  the  18  th  of 
Maroh,  1793,  J.  S.  became  bankrupt;  that  be- 
tween the  payment  of  the  cheque  and  the  bank- 
ruptcy of  J.  S.,  no  settlement  of  accounts  between 
the  plaintiff  and  J.  S.  took  place,  nor  was  the 
amount  of  the  cheque  ever  carried  out  as  cash, 
yet  in  that  time  the  plaintiff  had  overdrawn  his 
account : — ^Held,  that  the  cheque  did  not,  under 
all  the  circumstances,  amount  to  payment  for  the 
goods.    Brown  v.  Kevoley,  2  B.  &  P.  518. 

L.,  being  indebted  to  the  plaintiff,  gave  him 
an  order  upon  the  defendant  (L.'s  tenant)  to  pay 
him  out  of  the  rent  that  should  next  come  due. 
The  plaintiff  sent  the  order  to  the  defendant,  but 
they  had  no  personal  communication  on  the  sub- 
ject.   When  the  next  rent  became  due,  the  de- 
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f  cndant  shewed  the  oider  to  L.,  and  undertook  to 
pay  the  plaintiff's  demand,  upon  which  L.  ac- 
cepted the  balance,  and  gave  the  defendant  a 
receipt  for  the  full  rent : — Held,  that  this  arrange- 
ment gave  the  plaintifE  no  right  of  action  against 
the  defendant.  Wharton  t.  Walker,  6  D.  &  R. 
288 ;  4  B.  &  G.  163. 

A  direction  by  a  debtor  to  his  bankers,  who 
were  indebted  to  him,  to  place  to  the  credit  of 
his  creditor  (a  debtor  to  tne  bankers)  a  sam  of 
money,  so  as  to  make  it  the  same  as  a  bill  at  one 
month,  which  the  bankers  consented  to  do,  but 
who  only  considered  it  as  a  payment  to  be  made 
at  a  future  day,  does  not  amount  to  a  payment ; 
and  the  bankers  having  become  bankrupts  before 
the  day  on  which  the  credit  would  expire : — 
Held,  that  the  debtor  was  not  discharged. 
Pedder  v.  Watt,  2  Chit.  619.  But  see  SmitJe  v. 
Ferrard,  7  B.  &  C.  19  ;  9  D.  A:  R.  803. 

A.,  on  the  18th  of  March,  1824,  paid  into  the 
Totness  country  bank  a  number  of  notes  of  a 
bank  at  Dartmouth,  to  bear  interest  from  that 
day.  The  Totness  bankers  sent  the  notes  early 
on  the  following  morning  to  the  Dartmouth 
bank.  Upon  the  receipt  of  them,  the  latter, 
according  to  their  usual  course  of  dealing  with 
the  Totness  bankers,  gave  them  credit  in  account 
for  the  amount  of  the  notes.  The  course  of 
business  between  the  two  banks  was,  that  if  the 
Totness  bank  received  notes  of  the  Dartmouth 
bank  in  the  course  of  the  day,  they  sent  the 
notes  on  the  following  morning  to  the  Dartmouth 
bank.  If  the  Dartmouth  banJk  received  notes  of 
the  Totness  bank,  they  at  the  close  of  the  business 
of  the  day  sent  them  to  the  Totness  bank.  If 
the  balance  of  the  day  was  in  favour  of  either 
bank,  the  amount  was  paid  by  a  bill  on  their 
respective  agents  in  London.  The  Dartmouth 
bank  continued  to  pay  their  notes  until  the  even- 
ing of  the  19th : — H^d,  that,  as  between  A.  and 
the  Totness  bankers,  the  taking  of  credit  in 
account  for  the  amount  of  the  Dartmouth  notes 
was  equivalent  to  payment  to  the  Totness 
bankers,  and  therefore  that  A.  was  entitled  to 
recover  the  amount  from  them.  Oillard  v. 
TFw,  7  D.  &  R.  523  ;  6  B.  &  C.  134. 


6.  Remittance  by  Post. 

Authority  firom  Creditor.] — If  a  debtor  is 
directed  by  his  creditor  to  remit  money  by  the 
post,  and  it  is  lost,  the  creditor  must  bear  the 
loss.     Warwickd  v.  NoaJta,  Peake,  67. 

But  a  person  so  remitting  money  should  deliver 
the  letter  at  the  general  post,  or  a  receiving- 
house  appointed  by  that  office,  and  not  to  a  bell- 
man in  the  street.  Hawhint  v.  Rutt,  Peake,  186. 

Plea — ^Validity.] — In  an  action  for  money  had 
and  received,  the  defendant  pleaded,  that,  after 
the  receipt  of  the  money,  the  plaintiff  requested 
him  to  send  it  to  him  by  post,  and  that  he  accord- 
ingly did  so  : — Held,  that  the  plea  was  bad,  for 
not  averring  either  that  there  was  no  prior 
request  of  payment,  or  that  he  was  always  ready 
and  willing  to  pay  up  to  the  time  of  sending  the 
money.  *  Kington  v.  Kington,  11  M.  &  W.  233  ;  2 
D.,  N.  S.  799  ;  12  L.  J.,  Ex.  248. 

Foit-offiee  Order— Wrong  Payee.]— Where  a 
debtor,  in  answer  to  a  letter  demanding  payment, 
sent  a'post-office  order,  in  which  the  creditor  was 
described  by  a  wrong  christian  name,  and-  the 


creditor  kept  it,  but  did  not  cash  it,  although  he 
was  informed  at  the  post-office  that  he  might 
receive  the  money  at  any  time,  by  signing  it  in 
the  name  of  the  payee : — Held,  no  evidence  of 
payment.  Gordon  v.  Strange,  1  Ex.  477;  11 
Jur.  1019. 

Waiver  of  Objection.]— The  plaintiff's  attorney 
wrote  to  the  defendant,  requesting  him  to  remit 
a  balance  due  to  the  plaintiff,  with  13<.  4<f.  costs. 
The  defendant  sent  a  bank  bill  for  the  amount 
of  the  balance  only.  The  plaintiffs  attorney 
wrote  in  answer  that  he  would  not  receive  the 
bank  bill,  unless  the  IZs,  id.  was  paid,  but  did 
not  return  it.  The  jury  having  found  that  any 
objection  to  the  remittance  not  being  in  money 
was  waived,  and  that  the  bank  bill  was  only 
refused  because  it  did  not  include  the  costs : — 
— Held,  that  there  was  evidence  of  payment. 
Caine  v.  Qmlton,  1  H.  &  C.  764  ;  11  W.  R.  239. 

Expenses  of  Remittance.]- Where  a  debt  con- 
tracted in  Jamaica  is  made  payable  in  London, 
the  expense' of  commission  to  the  agent  remit- 
ting the  money  falls  upon  the  debtor.  Co$ta  v. 
Kennion,  11  Ves.  314. 


7.  Admissibilitt  op  Evidence  to  Explain 

Payments. 

Although  the  title-deeds  of  a  person  seised  of 
land  are  not  in  general  admlssibfe  against  third 
persons  to  prove  the  trutli  of  the  ^cts  therein 
asserted,  yet  where  they  are  offered  to  shew,  not 
that  a  certain  sum  was  due  and  paid  for  a  rent- 
charge,  and  not  for  rent  of  land  in  the  oocQpation 
of  those  who  made  the  payment,  but  to  jshew 
what  the  intention  in  making  that  payment 
probably  was,  and  what  they  supposed  their 
rights  and  liabilities  to  be,  the  deeds  are  clearly 
admissible.  Att,'Oen.  v.  Stephens,  6  De  G.,  M.  & 
G.  Ill  ;  25  L.  J.,  Ch.  888  ;  2  Jur.,  N.  8.  61. 

In  1635  the  Earl  of  Pembroke  became  tenant, 
either  at  will  or  from  year  to  year,  of  six  acres 
and  a  half  of  charity  lands  lying  interspersed 
within  his  Roehampton  estate,  for  which  6Z.  per 
annum  had  ever  since  been  paid.  In  course  of 
time  this  estate  became  split  up  into  several  por- 
tions, passing  into  the  hands  of  new  purchasers 
from  time  to  time.  From  recitals  in  early  con- 
veyances it  appeared  that  the  whole  estate  was 
treated  as  subject  to  this  change  of  6/.  per  annum, 
together  with  three  other  perpetual  charges  of 
40Z.,  10/.,  and  \l.  per  annum.  According  as  parts 
of  the  estate  were  sold  off,  those  parts  were 
exonerated  from  these  chaiges,  until  at  last  the 
mansion-house  and  thirty-one  acres  of  the  estate, 
the  property  of .  the  defendant,  alone  remained 
charged  therewith.  The  defendant  and  his  an- 
cestors had  paid  this  6/.  per  annum  for  many 
years.  Upon  an  information  by  the  trustees  of 
the  charity  for  a  commission  to  mark  out  the 
boundaries  of  the  six  acres  and  a  half : — Held, 
that  although  the  defendant  had  for  a  long  series 
of  years  paid  the  6/.  to  the  parish,  upon  receipts 
purporting  to  be  for  rent  of  parish  land,  he  was 
not  precluded  from  saying  that  he  did  not  hold 
the  land  ;  and  that  he  was  at  liberty  to  refer  to 
his  title-deeds  to  shew  the  animus  solventis,  and 
to  rebut  the  entries  in  the  parish  books,  which 
were  relied  on  to  shew  that  he  had  by  his  pay- 
ments admitted  himsolf  to  be  an  occupier  of 
land.    Ih, 


1187 


PAYMENT — Appropriation  of  Payments. 


1188 


8.  Othsb  Points. 

Frindple  of  Biviiioii  of  Propertj  among 
Creditors.] — ^The  principle  that  one  creditor  shall 
not  take  a  part  of  the  fund  which  otherwise 
would  have  been  available  for  the  payment  of  all 
the  creditorsi  and  at  the  same  time  be  allowed  to 
come  in  pari  passu  with  the  other  creditors,  for 
satisfaction  out  of  the  remainder  of  that  fund, 
does  not  apply,  where  that  creditor  obtains  by 
his  diligence  something  which  did  not,  and  could 
not,  form  a  part  of  that  fund.  CoeJterell  v. 
Dickens,  3  Moore,  P.  C.  C.  98. 

Xarshallbig  Funds.]— The  doctrine  of  mar- 
shalling amounts  to  tms,  that  where  one  person 
has  a  clear  right  to  resort  to  two  funds,  and 
another  person  has  a  right  to  resort  to  one  only 
of  the  two  fxmds,  the  latter  may  say  that,  as  be- 
tween himself  and  the  double  cieditor,  the  double 
creditor  shall  be  put  to  exhaust  the  security  upon 
which  the  single  creditor  has  no  claim  ;  but  the 
doctrine  does  not  apply  where  the  single  creditor 
is  himself  bound  to  the  party  entitled  to  the 
other  security.  Dolphin  v.  Ayltoard,  i  L.  B., 
H.  L.  486 ;  23  L.  T.  636  ;  19  W.  R.  49. 

II.    APPROPRIATION  OF  PAYMENTS. 

^  ■ 

1.  Genbbal  Pbinciples. 

In  the  absence  of  a  specific  appropriation  by 
the  person  paying,  the  receiver  of  money  has 
a  rignt  to  apply  it  in  any  manner  he  may  think 
proper.     CamjfbeU  v.  Hodgton,  Qow,  74. 

But  the  payment  must  be  taken  to  have  been 
made  on  account  of  a  subsisting  debt  onlv,  and 
not  on  any  other  account.  Hammersiey  v. 
Knowlifs,  2  Esp.  666  ;  S,  P.,  Dawe  v.  Jioldi- 
toorth,  Peake,  64. 

Payment  may  be  applied  by  a  creditor  to  any 
part  of  a  debt  where  he  has  several  debts  due  to 
him,  unless  it  is  particularly  specified  at  the 
time  to  which  part  it  is  to  be  applied.  Hall  v. 
Wood,  14  East,  248,  n. 

But  when  an  attorney  has  received  the  amount 
of  damages  in  an  action  brought  by  his  client, 
he  cannot  appropriate  that  amount  as  in  cases 
where  a  debtor  pays  a  sum  of  money  to  his 
creditor,  without  appropriating  it  to  any  specific 
part  of  the  demana  of  the  latter.  Waller  v. 
Lacy,  8  D.  P.  C.  663  ;  1  M.  &  G.  54 ;  1  Scott, 
N.  R.  86  ;  4  Jur.  434. 

Moneys  paid  generally  cannot  be  appropriated 
by  a  creditor,  without  the  consent  of  the  payee,  to 
a  debt  for  which  he  is  not  responsible.  Durland 
V.  Nash,  2  F.  &  F.  687. 

2.  Whebe  no  Appbopbiation  bt  Debtob. 

First  Items  of  Aeeonnt  when  no  Appropria- 
tion by  Creditor.] — ^Money  paid  generally  ought 
to  be  applied  to  the  first  items  in  an  account ; 
But  where  there  are  distinct  demands,  one 
against  persons  in  partnership,  and  another 
against  one  only  of  the  partners,  if  the  money 
is  money  of  the  partners,  the  creditors  may  not 
a^ply  it  :to  the  private  debt  of  the  individual 
Thompson  V.  Brown,  M.  fc  M.  40. 

Though  payment  of  money  on  account  gene- 
rally, without  a  specific  appropriation,  would,  in 
many  cases,  go  to  discharge  the  first  part  of  an 
account,  such  payment  is  not  conclusive ;  it  is 
evidence  of  an  appropriation  only;  and  other 
evidence  may  be  adduced  to  vary  the  applica- 
tion of  the  rule.   Wilson  v.  Hirst,  1  N.  &  M.  746. 


Moneys  paid  by  debtors,  without  specifically 
appropriating  them,  are  to  be  applied  in  dis- 
charge of  their  eldest  debts.  Toulmt'ti  v.  Qtpe- 
lafid,  2  C.  &  F.  681. 

Where  an  account  is  delivered  by  an  agent,  in 
which  he  charges  himself  with  a  balance,  and  he 
continues  to  receive  moneys  for  his  principal, 
his  subsequent  payments  are  not  necessarily  to 
be  first  applied  to  the  extinction  of  the  previous 
balance,  when  the  subsequent  receipts  are  equal 
to  the  subsequent  payments.  Zysaghtv.  Walker, 
6  Bligh,  N.  S.  1. 

The  principle  of  appropriation  of  payments, 
laid  down  in  Clayton*s  case  (1  Mer.  572),  applies 
to  dealings  between  a  company  and  its  bankers, 
so  that  a  former  shareholder  who  has  transferred 
his  shares  is  exonerated  from  contributing  to  the 
company's  debt  to  its  bankers  if  before  the 
winding  up  sufficient  money  has  been  paid  to 
the  bank  to  cancel  what  was  due  to  the  bank 
when  such  shareholder  ceased  to  be  a  member. 
Devonport  and  Smith  Devon  Steam  Flour  Mill 
Company,  In  re,  BatcmaiCs  case,  42  L.  J.,  Oh. 
677. 

Where  a  bond  is  given  to  secure  payment  by 
A.  to  B.  of  a  specified  sum,  it  is  not  an  invariable 
rule  of  law  that  all  payments  made  by  A.  are  to 
be  applied  in  immediate  and  final  liquidation  of 
the  sum  named,  or  of  the  first  items  in  A.*s 
debit ;  or  that,  even  if  A.,  on  a  long  course  of 
transactions,  should,  after  the  giving  of  the 
bond,  be  for  a  time  in  advance  to  B.,  the  bond  is 
thereby  satisfied.  Henniker  v.  Wigg,  4  Q.  B. 
792  ;  D.  &  M.  160. 

It  may,  in  default  of  express  stipulation,  be 
inferred  from  the  language  and  conduct  of  the 
parties  after  execution  of  the  bond  that  they 
mtended  the  bond  to  stand  as  a  continuing 
security ;  and,  that  inference  being  drawn,  the 
above-mentioned  rule  of  application  will  not 
hold.    Ih, 

In  an  ordinaiy  banking  account  the  first  item 
of  the  debit  side  is  discharged  by  the  first  item 
on  the  credit  side.  Henniker  v.  Wigg,  4  Q.  B. 
792  ;  D.  &  M.  160. 

An  account  was  continued  in  the  ordi- 
nary form  of  banking  accounts,  charging  the 
customers  with  the  whole  debt,  from  time  to 
time,  in  the  half-yearly  balances  ;  but  the 
parties  were  ignorant  of  the  fact  that  the  legal 
rule  of  appropriation  would  carry  subsequent 
payments  to  the  discharge  of  the  earlier  guaran- 
teed debt :  it  was  afterwards  attempted  to 
appropriate  the  sums  paid  into  the  latter  un- 
secured items  of  debt : — Held,  that  the  ignorance 
of  parties  did  not  prevent  the  operation  of  the 
rule  in  Clayton's  case  (1  Mer.  572).  Merriman  v. 
Ward,  1  Johns.  &  H.  371. 

When  in  the  course  of  trade  dealings  between 
A.  and  C.  the  accounts  between  them  are 
periodically  made  up  in  such  a  manner  as  to 
shew  that  sums  paid  to  the  credit  of  A.  have,  at 
the  termination  of  each  periodical  account,  been 
allowed  for  so  as  to  diminish  A.'s  indebtedness 
upon  that  account,  the  parties  have  applied  the 
principle  of  Clayton's  case  (1  Mer.  605)  for 
themselves ;  and,  therefore,  a  debt  due  on  balance 
of  account  from  A.  to  B.,  whose  account  with 
A.,  C.  took  over,  was  held  to  be  extinguished  by 
subsequent  credits  given  by  C.  to  A.  in  the 
above-mentioned  account  between  them.  Smith, 
Ex  parte,  Hamilton,  In  re,  25  W.  R.  760. 

The  rule  in  Clayton's  case  (I  Mer,  608),  that 
the  first  item  on  the  debit  side  of  an  account  is 
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discharged  or  reduced  by  the  first  item  on  the 
credit  side,  is  not  applicable  in  cases  where  it 
can  be  gathered  from  the  dealings  of  the  parties 
that  th^  intended  such  rale  not  to  be  applic- 
able. City  Discount  Company  v.  M^Lean^  9  L. 
R.,  C.  P.  692  ;  43  L.  J.,  C.  P.  344  ;  30  L.  T.  883 
—Ex.  Ch. 

The  defendant,  with  five  co-sureties,  guaran- 
teed the  repayment  of  6,000/.,  to  be  advanced  by 
the  plaintiffs  in  the  way  of  their  business  as  a 
discounting  company,  to  S.,  a  trader.  The 
plaintifb  advanced  more  than  5,000/.  to  S.,  not 
in  cash,  but  by  discounting  bills,  S.  keeping  a 
long  and  complicated  debtor  and  creditor  ac- 
count with  them.  S.  becoming  bankrupt,  a 
balance  was  found  against  him  in  the  books 
of  the  plaintiffs  of  more  than  27,000/.  The 
aggregate  credits  of  S.  before  the  bankruptcy 
had  amounted  to  more  than  5,000/. : — Held, 
that  the  intention  of  the  plaintiffs  and  8.  was 
that  the  debt  of  5,000/.  was  not  to  be  considered 
satisfied  by  such  aggregate  credits,  that  the 
defendant  was  bound  by  the  course  of  dealing 
between  the  plaintiffs  and  S.,  and  was  conse- 
quently liable  for  his  quota  of.  the  whole  sum 
guaranteed.    Ih, 

Trustee  Payixig  in  Tmst  Honey  to  Priyate 
Acoonnt  at  Bank.]  —  If  a  person  who  holds 
money  as  a  trustee  or  in  a  fiduciary  character 
pays  it  to  his  account  at  his  bankers,  and 
mixes  it  with  his  own  money,  and  afterwards 
draws  out  sums  by  cheques  in  the  ordinary 
manner: — Held,  by  the  Court  of  Appeal  (dis- 
sentiente  Thesiger,  L.  J.),  that  the  rule  in  Clay- 
tmi's  case  (1  Mer.  572),  attributing  the  first 
drawings  out  to  the  first  payments  in,  does 
not  apply ;  and  that  the  drawer  must  be  taken 
to  have  drawn  out  his  own  money  in  preference 
to  the  trust  money.  Pennell  v.  Deffell  (4  D.,  M. 
&  6.  372),  on  this  point*  not  followed.  HalletVt 
Estate,  In  re,  Knatchhull  v.  HaJlett,  13  Ch.  D. 
696  ;  49  L.  J.,  Ch.  416  ;  42  L.  T.  421 ;  28  W.  R. 
782— C.  A. 

As  between  Ceitnis  que  Tmstent.] — Held, 

by  Fiy,  J.,  that  as  between  two  cestuis  que  trustent 
whose  mone^  the  trustee  has  paid  into  his  own 
account  at  his  bankers,  the  rule  in  Clayton's  ease 
applies,  so  that  the  first  sum  paid  in  will  be  held 
to  have  been  first  drawn  out.    lb. 

Two  demands — Creditor  may  Himself  Appro- 
priate.]— ^A  person  who  is  indebted  to  another 
on  two  several  accounts,  may,  on  paying  him 
money,  ascribe  it  to  which  account  he  pleases  ; 
and  his  election  may  either  be  expressed,  or  may 
be  inferred  from  the  circumstances  of  the  trans- 
action :  but  if  the  payer  does  not  pay  specifically 
on  one  account,  the  receiver  may  afterwards 
appropriate  the  payment  to  the  discharge  of 
either  of  the  accounts  that  he  pleases.  Peters  v. 
Anderson,  5  Taunt.  596  ;  1  Marsh.  238. 

If  a  debtor  pays  money  generally  to  his 
creditor  without  any  direction  as  to  its  specific 
appropriation,  the  creditor  may  apply  it  in 
liquidation  either  of  a  judgment  or  a  simple 
contract  debt.  Chitty  v.  NaisK,  2  D.  P.  C.  511 : 
S.  -P.,  Brazier  v.  Bryant,  2  D.  P.  C.  477. 

Where,  in  an  action  by  an  attorney  against  a 
corporation  for  bills  of  costs,  the  cause  was  refer- 
red, and  the  arbitrator  found  that  a  sum  of  money 
had  been  paid  to  the  plaintiff,  by  virtue  of  a  reso- 
lution of  the  town  council,  in  part  payment  of  his 


general  account,  and  that  the  plaintiff  had  ap- 
plied that  money  in  discharge  of  two  bills  for 
business  done,  in  respect  of  which  he  had  no 
sufficient  retainer,  and  in  part  discharge  of  a  third 
bill  for  extra  costs  incurred  by  him  in  his  capacity 
of  town  clerk : — Held,  that  such  appropriation 
was  authorized,  although  he  could  not  have  re- 
covered the  amount  of  the  two  first-named  bills. 
Arnold  v.  Poole  (^Mayar),  4  M.  &  G.  860 ;  2  D., 
N.  S.  674  ;  6  Scott,  N.  R.  741 ;  12  L.  J.,  C.  P. 
97  ;  7  Jur.  663. 


Exceptions  to  Bnle.]  —  The   plaintiff, 


a  builder,  covenanted  with  the  defendants  to 
do  certain  work  for  5,500/.,  and  that  if  their 
architects  should  require  any  alterations  or 
additions,  in  the  progress  of  the  works,  the 
architects  should  give  to  the  plaintiff  written 
instructions,  signed  by  them,  and  that  he  should 
not  be  considered  as  having  authority  for  the 
same  without  such  written  instructions.  The 
defendants  covenanted  to  pay  the  plaintiff  5,500/., 
and  the  value  of  the  additional  works,  if  any. 
The  declaration  averred  that  the  plaintiff  exe- 
cuted all  the  works  to  be  done  for  5,500/. ;  that 
the  architects  required  him  to  make  certain 
additions,  by  means  of  written  instructions, 
signed  by  them ;  and  that  he  executed  all  the 
additional  works ;  and  that  the  defendants  took 
possession  of  all  the  works.  Breach,  the  non-pay- 
ment of  the  5,500/.  and  of  the  sum  due  for  the 
additions.  The  defendants  pleaded  to  5,500/.,  pay- 
ment before  action ;  as  to  the  non-payment  in 
respect  of  the  additions,  that  the  architects  did 
not  give  the  plaintiff  written  instructions,  signed 
by  them  ;  and  as  to  the  supposed  non-payment 
of  any  sum  of  money,  in  respect  of  the  adcUtions, 
payment  before  action.  The  plaintiff  having 
proceeded  with  the  works,  during  their  progress 
received  from  the  architects  from  time  to  time 
certificates  in  the  form  of  letters  signed  by  them, 
and  addressed  to  the  clerk  of  the  defendants, 
stating  that  they  might  safely  advance  500/.  to 
the  plaintiff,  on  account  of  the  works  executed. 
Certificates  in  this  form  to  the  amount  of  5,000/. 
were  given  ;  payments  were  made  to  the  plain- 
tiff, to  the  amount  of  6,300/.;  the  payments  were 
made  generally  in  respect  of  the  work  actually 
done,  without  distinguishing  the  one  description 
from  the  other  : — Held,  that  the  sums  advanced 
by  the  defendants  were  to  be  treated  as  sums 
paid  on  account  of  whatever  amount  the  plain- 
tiff might  eventually  be  entitled  to  recover, 
namely,  5,500/. ;  and  that  the  plaintiff  was  not 
at  liberty  to  apply  so  much  of  the  6,300/.  as  was 
necessary,  in  satisfaction  of  what  was  due  for 
the  additional  works,  leaving  the  balance  only 
to  be  applied  in  part  discharge  of  the  5,500/.,  the 
doctrine  of  the  creditor's  right  of  applying  in- 
definite payments  to  one  of  two  debts  he  may 
prefer,  not  applying.  Lamprell  v.  BiUeHcay 
Union,  3  Ex.  283 ;  18  L.  J.,  Ex.  283. 


When  Creditor  does  not  Appropriate.] — 


If  the  creditor  makes  no  specific  application, 
the  money  shall  be  applied  to  one  or  other  ac- 
count, according  to  the  presumed  intention  of 
the  parties,  to  be  collected  from  all  the  facts. 
Chitty  V.  NaUh,  2  D.  P.  C.  511. 

Legal  and  Equitable  Debt.] — A  general 


payment  must  be  applied  to  a  prior  l^nl,  and 
not  to  a  subsequent  equitable  demand.  Goddard 
V.  Hodges,  1  0.  &  M.  33  ;  3  Tyr.  259. 
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A.  having  a  legal  claim  against  B.  on  bills 
accepted  by  B.)  and  having  t&)  poesession  of  a 
deed  of  mortgage  executed  by  B.  to  a  third 
person,  of  which  he  might  compel  an  assign- 
ment in  equity,  B.  paid  money  to  A.  on  account, 
without  prejudice  to  his  claim  on  any  securities : 
— Held,  that  the  payment  must  be  applied  to  the 
bills.    Birch  v.  Tebhutt,  2  Stark.  74. 

But  a  creditor  receiving  money  without  any 
specific  appropriation  made  by  the  debtor,  may 
h&  permitted  in  a  court  of  law  to  ascribe  his 
receipt  to  the  discharge  of  a  prior  and  purely 
equitable  debt,  and  to  sue  him  at  law  for  a  sub- 
sequent legal  demand.  Bosanqnet  v.  Wraj/j  6 
Taunt.  597  ;  2  Marsh.  319. 

— >-—  Where  Third  Person  Surety  in  respect  of 
One  of  Two  Debts.] — Payments  made  generally 
to  the  plaintiffs  on  the  account  of  a  person  for 
whom  a  guarantee  is  given,  may  be  applied  by 
them  in  liquidation  of  a  balance  existing  against 
him  before  the  execution  of  a  bond  of  guarantee, 
and  the  guarantor  cannot  insist  upon  Sieir  being 
applied  in  exoneration  of  his  liability  on  the  bond, 
although  at  the  time  of  his  entering  into  it,  the 
plaintifb  did  not  give  him  notice  that  any  such 
balancewas  then  existing.  Kirby  v.  Marlborough 
iBuke),  2  M.  &  S.  18. 

Security  having  been  given  by  a  surety  for  goods 
to  be  supplied  to  his  principal,  and  not  in  respect 
of  a  previously-existing  debt;  the  goods  were 
supplied,  and  payments  were  from  time  to  time 
made  by  the  principal,  in  respect  of  some  of  which 
discount  was  allowed  for  prompt  payments : — 
Held,  that  it  must  be  inferred  in  favour  of  the 
surety,  that  all  those  payments  were  intended  to 
be  in  liquidation  of  the  latter  account.  Marryatts 
V.  White,  2  Stark.  101. 

S.  having  an  accoimt  with  the  plaintifiFis 
(bankers),  on  which  he  was  indebted  to  them  in 
10,2472.  9«.  Id.,  the  defendant  in  1822,  as  surety 
for  S.,  executed  a  bond  to  secure  the  payment  to 
the  plaintiffs  of  any  sums  which  for  a  certain 
period  they  might  advance  to  S.,  not  exceeding 
in  the  whole  5,0002. ;  and  it  was  agreed  that  that 
bond  was  not  to  affect  one  which  had  been  given 
by  S.  to  the  plaintiffs  in  1817  ;  but  the  defendant 
had  no  notice  of  the  existence  of  the  debt  already 
due  to  the  plaintiffs  from  S. ;  S.  afterwards 
became  bankrupt,  and  was  at  that  time  indebted 
to  the  plaintiffs,  on  the  old  and  new  accounts 
generally,  in  10,732/.  12«.  \\d.  The  moneys  he 
had  paid  into  the  plaintiff'  bank  subsequently 
to  the  execution  of  the  first-mentioned  bond  ex- 
ceeded 5,000/.,  but  at  the  time  of  paying  those 
sums  it  was  not  agreed  that  they  should  be  placcMl 
to  his  credit  on  either  the  old  or  the  new  account 
exclusively ;  and  S.  saw  the  accounts  every  fort- 
night, receiving  the  vouchers  half-yearly : — Held, 
that  the  defendant  was  liable  to  the  extent  of  his 
security  on  the  bond.  Williams  v.  Rawli'Mon,  10 
Moore,  362 ;  3  Bing.  71  ;  R.  &  M.  233. 

The  surety  on  a  promissory  note  given  to  secure 
a  loan  to  a  mefaber  of  a  money  club  formed  for 
the  purpose  of  raising  money  by  means  of  monthly 
subscriptions,  and  lending  it  in  small  sums  at 
interest  to  the  members,  and  dividing  the  proceeds 
when  the  shares  are  fully  paid  up  and  the  loans 
repaid,  cannot  rely  upon  the  monthly  subscrip- 
tions and  premiums  paid  by  his  principal,  as 
payments  in  reduction  of  his  liability  upon  the 
note.  Wright  v.  IUcMing,  2  L.  B.,  C.  P.  199  ;  36 
L.  J.,  C.  P.  40. 

Where  the  same  agent  had  a  bill  account  with 


the  grantor  of  several  annuities,  for  the  payment 
of  which  A.  became  surety,  and  in  consequence  of 
a  letter  written  by  an  attorney,  in  the  names  of 
the  grantees,  at  the  instance  of  the  agents, 
demanding  payment  of  the  arrears  of  the  an- 
nuities from  the  grantor  and  his  surety,  a  sum  of 
money  was  paid  under  circumstances  from  which 
it  was  to  be  collected  the  money  was  intended  to 
be  specifically  appropriated  to  the  annuity  ac- 
count, and  the  agents  applied  it  to  the  bill 
account : — Held,  that  this  was  a  misapplication, 
and  that  the  money  ought  to  be  appropriated  pro 
ratft  among  the  annuitants  in  relief  of  the 
surety.  Shaw  v.  Pieton,  7  D.  &  R.  201 ;  4  B.  & 
C.716. 

The  phuntiffs  lent  1,000/.  to  B.,  one  of  their 
customers,  upon'  the  security  of  a  joint  and 
several  promissory  note,  payable  on  demand,, 
made  by  B.  and  the  defendant,  a  solicitor,  and 
also  upon  the  deposit  of  the  deeds  of  a  house  of 
which  B.  was  the  owner,  together  with  a  memo- 
randum signed  by  B.  that  the  deeds  were 
deposited  as  security  for  any  general  balance  not 
exceeding  1,000/.,  which  might  then  or  thereafter 
be  due  to  the  plaintiffs  from  him.  The  memo- 
randum contained  an  undertaking  by  B.  to 
execute  a  legal  mortgage  of  the  house,  but  thi» 
undertaking  was  not  carried  out.  Subsequently, 
in  March,  1875,  an  arrangement  was  entered 
into  without  the  knowledge  of  the  defendant, 
between  the  plaintiffs  and  B.,  whereby  it  was 
agreed  that  the  plaintiffs  should  not  press  for 
repayment  of  the  loan,  but  that  B.  should  pay 
inst^id  a  higher  rate  of  interest  than  that  on 
which  the  loan  was  originally  made,  and  this 
higher  rate  was  afterwaids  debited  to  B.  in  his 
current  account.  The  loan  and  current  account 
were  always  kept  distinct,  and  for  some  months 
subsequent  to  this  arrangement  the  plaintiff 
always  had  a  balance  exceeding  1,400/.  to  the 
credit  of  B.  The  plaintiffs  having  pressed  for 
the  execution  of  a  legal  mortgage  with  the  usual 
power  of  sale,tiie  defendant's  partner,  on  behalf 
of  and  in  the  name  of  his  firm,  prepared  a  legal 
mortgage  to  the  plaintiffs,  another  solicitor  acting 
for  B.  This  mortgage,  which  was  executed  by  B., 
secured  the  payment  to  the  plaintifb  of  any  sum 
not  exceeding  1,500/.,  which  might  thereafter  be 
due  to  the  plaintiffs  upon  B.'s  general  account, 
with  interest  at  6  per  cent.,  and  also  contained  a 
covenant  for  payment  three  months  after  demand) 
and  a  power  of  sale  in  case  of  default.  In  an 
action  brought  upon  the  promissory  note  against 
the  defendant,  after  default  made  by  B. : — Held, 
that  the  plaintiffs  were  not  bound  to  dischaige 
the  loan,  which  had  been  kept  distinct  from  the 
current  account,  by  appropriating  to  the  payment 
of  the  promissory  note  tne  balance  whicn  they 
held  to  the  credit  of  B.  York  City  and  County 
Banking  Company  v,  Bainbridge,  43  L.  T.  732  ; 
45  J.  P.  168. 

Certain  of  the  directors  of  a  company  guaranteed 
personally  to  the  company's  bankers  the  drafts 
of  the  agent  of  the  company  to  the  extent  of 
1,000/.,  and  1,000/.  further,  undertaking  to  pro- 
vide the  bankers  with  funds  to  meet  the  ac- 
ceptances before  maturity.  The  company  kept  a 
current  account  with  the  bankers,  and  the  drafts 
of  its  agent  were  from  time  to  time  honoured  and 
debited  to  this  current  account.  One  of  the 
guarantors  died  ahd  his  estate  was  under  the 
administration  of  the  court.  The  company's 
current  account  had  been  constantly  oveidrawn ;. 
at  the  date  of  the  testator's  death  it  was  over- 
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drawn  to  the  amount  of  l,60oZ.  18<.  6d.  and 
the  company  was  now  in  liquidation : — Held,  that 
the  guarantees  given  were  a  continuing  security 
not  satisfied  by  the  earlier  credits  in  the  current 
account,  and  that,  therefore,  the  bankers  were 
entitled  tto  prove  against  the  testator^s  estate  for 
the  sum  of  1,605/.  18«.  6d.  and  interest  at  four 
per  cent,  from  the  date  of  the  testator^s  death. 
Booth,  In  re,  Browning  v.  Baldwin,  40  L.  T. 
248  ;  27  W.  R.  644. 

A  customer  borrowed  from  his  bankers  2,0002., 
which  was  placed  to  the  credit  of  his  current 
■account,  and  to  secure  the  debt  gave  them  ten 
promissory  notes  payable  at  intervals  of  a  week, 
a  surety  undertaking,  in  the  event  of  the 
notes  not  being  paid,  to  secure^  the  amount  due. 
On  the  first  five  due  dates,  the  simis  represented 
by  the  first  five  notes  respectively  were  debited 
by  the  bankers  to  the  customer  in  the  current 
Account ;  and  on  each  of  the  first  two  due  dates 
enough  cash  was  paid  in  to  the  account  in  the 
course  of  the  day  to  liquidate  the  amount  of  the 
note.  On  the  remaining  three  days  the  balance 
throughout  the  day  was  against  the  customer. 
The  amounts  of  the  last  five  notes  were  not 
entered  by  the  bankers  in  the  account  at  all. 
The  payments  in  to  the  credit  of  G.  to  his  current 
accoxmt  and  to  another  special  account  after  the 
last  note  became  due,  were  sufficient  to  corer  all 
debits  up  to  and  including  the  last  note  ;  but  the 
accounts  were  during  all  this  time  overdrawn : — 
Held,  that  the  bankers  were  bound  to  apply  all 
moneys  paid  in  first  to  the  notes  secured  by  the 
surety  which  had  fallen  due  ;  and  that  the  debt 
was,  moreover,  discharged,  on  the  principle  of 
Clayttrn'g  case  (1  Mer.  605).  Kinnaird  v.  Webster, 
10  Ch.  D.  139  ;  48  L.  J.,  Ch.  348  ;  39  L.  T.  494  ; 
27  W.  R.  212. 

Of  Dividends  on  Estates  of  dilbrent  Par- 


ties.]— Where  one  of  two  obligors  in  a  joint 
and  several  bond  had  become  bankrupt,  and 
the  obligee,  having  by  several  dividends  in  the 
bankruptcy  been  paid  20«.  in  the  pound  upon 
the  amount  of  principal  and  interest  due  at  the 
•date  of  the  commission,  also  carried  in  a  claim 
in  respect  of  the  same  bond  under  a  decree  in  a 
suit  for  the  administration  of  the  estate  of  the 
co-obligor  who  had  died : — ^Held,  that  the  amount 
due  to  the  obligee  in  respect  of  such  clainr  was 
to  be  computed  by  treating  the  dividends  as 
ordinary  payments  on  account,  that  is,  by  apply- 
ing each  dividend  in  the  first  place  to  the.  pay- 
ment of  the  interest  due  at  the  date  of  such 
dividend,  and  the  surplus,  if  any,  in  reduction  of 
the  principal.  Bower  v.  Marris,  1  Craig  &  Ph.  351 . 
A.,  B.,  and  C.  jointly  incurred  a  debt.  After 
the  death  of  A.,  the  account  was  continued  by 
B.  and  C,  and  a  further  debt  incurred.  Leave 
having  been  given  to  prove  the  whole  debt 
against  each  of  the  estates  of  B.  and  C,  and 
the  earlier  debt  against  the  estate  of  A., 
dividends  were  received  from  all  three  estates 
to  an  amount  exceeding  in  the  aggregate  the 
debt  proved  against  A.'s  estate.  No  special 
appropriation  was  made  on  the  receipt  of  those 
dividends : — Held,  that  A.'s  estate  had  no  right 
to  have  the  dividends  from  the  estates  of  B.  and  C, 
wholly  or  rateably,  appropriated  to  the  earlier 
debt,  and  that  the  creditors  were  at  liberty  to 
avail  themselves  of  the  proof  against  A.'8  estate, 
until  either  the  whole  debt  was  paid,  or  A.'8  estate 
had  contributed  the  full  amount  of  the  proof 
against  it.    Denison  y.  Awson^  2  Hem.  k  M.  647. 


Where  there  are  nie^l  Items.] — Where 

a  person  had  two  demands  against  another,  the 
one  upon  a  legal  contract  for  goods  sold,  and  the 
otil^er  upon  an  usurious  contract  for  money  lent, 
and  the  debtor  made  a  payment  which  was  not 
at  the  time  specifically  appropriated  by  either 
party  to  either  demand : — Held,  that  the  law 
would  afterwards  appropriate  that  payment  to 
the  demand  for  gocxls  sold,  as  arising  out  of  a 
contract  recognized  by  the  law,  and  not  to  the 
demand  for  money  lent,  which  arose  out  of  an 
unlawful  contract.  Wright  v.  Laing,  4  D.  &  B. 
783  ;  3  B.  &  C.  165. 

A  party  to  whom  two  sums  are  due,  the  one 
for  spirituous  liquors  supplied  in  quantities  not 
amounting  to  20».  at  a  time,  the  otber  for  board 
and  lodging,  may  apply  payments  made  generally 
to  the  account  for  spirituous  liquors.  Cr^ieh- 
shanks  v.  Rose,  1  M.  &  Rob.  100. 

Where  there  was  a  running  cash  and  bill 
account  between  the  bankrupt  and  a  banking 
company,  who  were  under  considerable  advances 
to  him,  but  part  of  these  advances  arose  out  of 
illegal  transactions ;  and  the  bankrupt  from 
time  to  time  deposited  bills  and  made  pay- 
ments, without  any  specific  appropriation,  or 
any  settled  account  between  nim  and  the 
bankers  : — Held,  that  the  payments  must  be 
appropriated  in  reduction  of  the  earlier  items 
of  the  account,  and  of  the  legal  and  not  the 
illegal  part  of  the  demand.  RandUson,  Ex 
parte,  2  Deac.  &  Chit.  634. 

A.,  the  acceptor  of  two  bills  for  251.  and  50Z., 
both  overdue,  paid  22Z.  lOs,  to  B.,  the  holder, 
"on  account."  B.  said,  "he  wished  to  have  the 
full  amount  of  the  26/.  bill."  A.  replied,  "he 
had  no  more  money  then,  but  would  pay  some 
more  soon."  B.  then  indorsed  on  the  26/.  bill, 
"Received  22/.  10*.  in  part  of  two  bills:"— 
Held,  that  B.  might  appropriate  the  payment  to 
the  25/.  bill,  though  void  for  want  of  a  stamp. 
Biggs  v.  Bwight,  1  M.  &  R.  308. 


Demands  barred  by  the  Statute  of  limi- 


tations.]— Where  a  creditor  has  two  several 
demands  against  his  debtor,  one  barred  by  the 
statute  of  limitations,  the  other  not,  and  a  part 
payment  is  made  by  the  debtor  withont  any 
express  appropriation  by  him  at  the  time  of 
making  it,  as  to  which  of  the  debts  it  was  to 
apply  to,  the  creditor  is  at  liberty  to  appropriate 
the  payment  towards  satisfaction  of  that  por- 
tion of  the  debt  which  the  statute  would  oar. 
Mills  V.  Fowltes,  7  Scott,  444  ;  5  Ring.  N.  C.  466  ; 
2  Am.  62  ;  3  Jur.  406. 

Bo,  where,  in  an  action  for  the  balance  of  a 
banking  account,  the  question  between  the  par- 
ties was,  whether  a  disputed  sum  above  six 
years  old  had  been  paid  by  the  bankers  with 
the  customer's  authority  or  not: — ^Held,  that, 
the  jury  haying  found  that  the  payment  was 
authorized  by  the  customer,  the  bejikers  were 
entitled  to  apply  subsequent  unappropriated 
payments  of  tne  customer,  in  discharge  of  the 
sum  in  question,  so  as  to  prerent  the  operation 
of  the  statute.  Williams  v.  Griffith,  5  M.  &  W.  300. 

Where  there  are  two  clear  and  undisputed 
debts,  the  case  is  not  taken  out  of  the  statute, 
as  to  either  debt,  by  evidence  of  a  part  payment 
within  six  years,  not  specifically  appropriated  to 
the  one  debt  or  the  other.  Bum  v.  Boulton,  2  C.  B. 
476  ;  16  L.  J.,  C.  P.  97.  See  Wycombe  Union  ▼. 
Eton  Union,  1  H.  &  N.  687  ;  26  U  J.,  M.  C.  97. 

A.,  being  indebted  to  B.  on  three  promissory 
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notes,  was  applied  to  by  B.  for  pa3rment  on 
account  of  interest,  but  without  referring  to 
any  debt  in  particular ;  in  consequence  of  this 
application,  A.  paid  5L ;  at  the  time  of  this  pay- 
ment, two  of  the  notes  were  barred : — Held, 
that  the  payment  must  be  attributed  as  made 
exdusiyely  in  respect  of  the  note  not  barred, 
and  that  the  effect  was  as  to  it  to  prevent  the 
operation  of  the  statute,  u^lash  v.  Hodgsony  6 
De  G.,  M.  &  G.  474  ;  25  L.  J.,  Ch.  186 ;  1  Jur., 
N.  8.  946. 

Where  there  are  two  debts,  one  of  which  is 
barred  by  the  statute,  and  there  is  a  part  pay- 
ment not  specifically  appropriated  by  the  debtor, 
it  is  a  question  for  the  juiy  whether  the  pay- 
ment was  made  generally  on  account  of  wnat- 
ever  might  be  due  from  the  debtor  at  the  time, 
or  on  a  particular  account.  Walker  v.  Butler^ 
6  El.  &  Bl.  506  ;  25  L.  J.,  Q.  B.  377 ;  2  Jur., 
N/  S.  687. 

When  two  separate  sums  are  secured  by  one 
bond,  a  payment  in  respect  of  one  sum  does  not 
prevent  the  statute  running  in  respect  of  the 
other.  AMui  v.  Lee,  44  L.  J.,  Ch.  174  ;  31  L.  T. 
721 ;  23  W.  R.  287.  Affirmed  on  appeal,  44  L.  J., 
Ch.  376  ;  32  L.  T.  348  ;  23  W.  R.  458. 

By  an  agreement  the  sum  of  1,000Z.,  part  of 
the  purchase-money  of  real  estate,  was  secured 
by  a  bond.  The  arrangement  was,  that  the  sum 
of  750/.  was  to  be  paid  to  a  person  named  on  a 
given  event,  and  the  remaining  2502.  to  another 
person  on  another  event.  The  event  on  which 
the  2502.  became  payable  happened  more  than 
twenty  years  before  filing  the  bill,  and  it  was 
alleged  that  that  sum  had  never  been  paid.  The 
event  on  which  the  7502.  became  payable  hap- 
pened within  the  twenty  years,  and  the  sum  of 
7502.  was  then  paid : — Held,  that  the  payment 
of  the  7502.  did  not  prevent  the  2502.  being 
barred  by  the  statute.    lb. 

Upon  a  plaint  brought  in  the  county  court 
within  six  years  before  an  action  to  recover  two 
years  interest  due  upon  a  promissory  note,  made 
for  the  payment  of  a  principal  sum  and  interest, 
against  the  representatives  of  the  deceased  maker 
of  the  note,  they  in  the  plaint  b^ing  also  the 
defendants  in  the  action,  pleaded  the  statute  of 
limitations,  in  answer  to  which  plea  an  acknow- 
ledgment within  sue  years  was  given  in  evidence 
and  judgment  was  given  for  the  plaintifE,  and 
the  defendants  thereupon  paid  into  court  the 
amount  of  the  judgment : — Held,  that  to  this 
action  brought  to  recover  the  principal  and  fur- 
ther interest  thereon  two  years  after  such  pay- 
ment into  court  and  more  than  six  years  after 
the  acknowledgment  proved  in  such  plaint,  such 
payment  did  not  necessarily  imply  a  promise  to 
pay  the  principal,  and  therefore  was  no  evidence 
of  an  acknowledgment  to  pay  the  debt  within 
six  years,  so  as  to  take  the  case  out  of  the  statute 
of  limitations,  21  Jac.  1,  c.  16,  s.  3.  Morgan,  v. 
Rawlands,  7  L.  R.,  Q.  B.  493  ;  41  L.  J.,  Q.  B.  187 ; 
26  L.  T.  855  ;  20  W.  R.  726. 

Part  payment  of  a  debt  does  not  take  it  out  of 
the  operation  of  the  21  Jac.  1,  c.  16,  unless  it  is 
made  under  such  circumstances  that  a  promise 
to  pay  the  remainder  may  be  reasonably  inferred 
from  it.    lb. 

In  1877,  an  action  was  commenced  to  ad- 
minister the  estate  of  A.,  who  owed  B.  1,8642. 
for  cash  advances  from  time  to  time  made  to 
her  by  B.  from  the  year  1851  down  to  the  time 
of  her  death  in  1877.  Most  of  the  advances 
were  made  bcforei  1871.     B.  olaimed  to  prove 


for  the  entire  debt,  alleging  that  a  small  cash 
payment  made  by  A.  in  1872,  and  again  in  1873, 
were  payments  made  on  account  of  the  general 
balance  of  the  debt: — Held,  on  the  evidence,, 
that  the  payments  in  question  were  specific  re* 
payments  made  in  respect  of  particular  advances,, 
and  that  the  general  balance  of  the  debt  was 
statute-barred.  Mainforth,  In  re,  Owynn  v, 
Gwynn,  49  L.  J.,  Ch.  5 ;  41  L.  T.  610— C.  A. 
Reversing  48  L.  J.,  Ch.  725. 

As  a  general  rule  part  payment  of  a  debt 
raises  in  law  an  implied  promise  to  pay  the 
balance.  But  part  payment  will  not  change 
what  is  originally  a  mere  moral  obligation  into 
a  legal  debt.  Mosti/n  v.  Mostyn,  Barry,  Ex 
parte,  5  L.  R.,  Ch.  457  ;  39  L.  J.,  Ch.  780  ;  22 
L.  T.  461 ;  18  W.  R.  657. 


PftTtnership  Bebts.JT- Where  debts  due  to 


a  former  partnership  are  agreed,  upon  the  forma- 
tion of  a  new  partnership  between  a  partner  of 
the  old  and  a  new  partner  of  the  new  partnershi  p, 
to  be  transferred  to  the  new  finn  as  a  part  of  the 
capital  of  the  new  partnership  against  the  debts 
from  the  old  partnership,  the  moneys  received  by 
the  new  partnership  must,  in  the  absence  of  ap- 
propriation by  the  customei's,  or  agreement  be- 
tween the  parties,  be  applied  in  payment  of  the 
earlier  debts  of  the  old  partnership.  Taultniti  v. 
Copeland,  West,  164  ;  2  C.  &  F.  681. 

W.  &  T.,  partners,  were  indebted  to  the  plain- 
tiff, and,  after  the  dissolution  of  the  partnership, 
T.  also  became  indebted  on  his  separate  account 
to  the  plaintiff : — Held,  that  in  the  absence  of  any 
specific  appropriation  by  either  party,  payments 
made  by  T.  after  the  dissolution  must  go  in  re- 
duction of  the  entire  account,  and  consequently 
must  discharge  the  earlier  items.  Sm ith  v.  Wiglcy^ 
3  M.  &  Scott,  174. 

H.  &  C,  who  carried  on  business  in  partner- 
ship, were  indebted  to  R.,  their  banker,  to  an 
amount,  as  admitted  by  H.,  of  9792.  In  1851,  R., 
with  the  concurrence  of  H.,  transferred  his  busi- 
ness to  the  Midland  Bank,  including  the  account 
in  question.  The  partnership  account  of  H.  &  C, 
with  the  Midland  Bank,  commenced  with  this 
item  of  9792.,  and  continued  open  foi*  a  consider- 
able time,  during  which  H.  paid  in  moneys  to  an 
amount  exceeding  9792.  The  pass-book  was  regu- 
larly sent  to  H.  The  deed,  transferring  the  busi- 
ness from  B.  to  the  Midland  Bank,  contained  a 
provision :  "  That  at  the  expiration  of  twelve 
months,  as  to  such  accounts  as  should  not  be  taken 
to  by  the  Midland  Bank,  the  Midland  Bank, 
during  a  period  not  exceeding  ten  years,  should 
either  accept  or  compel  payment,  or  permit  the 
same  to  remain  due,  and  should  be  possessed  of  all 
moneys  paid  in  discharge  of  such  accounts  in  trust 
for  R."  In  1852,  the  Midland  Bank  gave  notice 
to  R.,  that  they  would  not  take  to  this  amount. 
An  action  having  been  subsequently  brought  by 
the  Midland  Bank,  against  H.  k.  C.,  to  recover 
the  balance  due  : — Held,  that  the  debt  of  9792. 
was  extinguished  by  the  payments  subsequently 
made  by  H.  to  the  credit  of  the  partnership  ac- 
count, and  the  assent  to  the  appropriation  to  be 
inferred  from  H.  not  objecting  to  the  pass-book ; 
and  that  after  such  extinguishment,  as  between 
the  Midland  Bank  and  the  partnership,  this  ac- 
count could  not  be  treated  as  an  existing  debt 
remaining  due  to  B.  Beale  v.  Caddiok,  2  H.  & 
N.  326  ;  26  L.  J.,  Ex  356. 

The  aooount  of  a  customer  of  a  firm  consisted 
of  debite  and  credits  arising  from  the  purchase 
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and  sale  of  goods.  The  partnership  was  dis- 
solved, the  customer  being  then  greatly  indebted 
to  it,  bnt  the  account  was  continued  in  the  same 
mode  by  the  succeeding  firm ; — Held,  that  the 
xloctrine  of  appropriation  of  payments  applied 
to  the  debtors  account.  Laiftg  v.  Qim^hell^ 
36  Beav.  3. 

When  a  partnership  has  been  dissolved  and 
t)ne  or  more  of  the  partners  continue  the  busi- 
ness, and  a  creditor  of  the  firm  continues  the 
tsredit,  and  blends  together  his  accounts  with  the 
t)ld  firm  and  the  new,  payments  made  by  the 
new  firm  on  account  must  be  applied  in  the  first 
instance  to  the  satisfaction  of  the  debt  of  the  old 
firm.  Hooper  v.  Keay,  1  Q.  B.  D.  178  ;  34  L.  T. 
B74  ;  24  W.  R.  485. 

This  rule  holds  good  not  only  with  respect  to 
payments  actually  entered  in  the  blended  ac- 
count, but  also  with  respect  to  any  sum  of  money 
paid  without  specific  appropriation  after  the 
blended  account  has  been  sent  in.    lb. 

The  plaintiffs  supplied  goods  to  K.  &  D.,  who 
were  in  partnership,  and  they  gave  the  plaintiffs 
their  acceptance  for  132^.,  the  amount.  Before 
the  bill  was  due  K.  k.  D.  dissolved  partnership, 
and  gave  notice  to  the  plaintiffis  with  the  intima- 
tion that  K.  would  carry  on  the  business,  and 
would  receive  aAd  pay  the  accounts  due  to  and 
from  the  old  firm.  The  plaintifib  continued  to 
supply  K.  with  goods,  and  he  gave  them  his 
acceptance  for  the  amount,  and  also  paid  them 
several  sums  on  account,  but  without  any 
Bpecific  appropriation.  After  some  months  the 
plaintiffs  sent  in  their  account  to  K.,  beginning 
on  the  debit  side  with  the  acceptance  for  132Z., 
and,  after  giving  him  credit  for  the  sums  paid, 
shewing  a  balance  against  K.  of  92/.  After  this 
K.  paid  the  plaintiffs  two  other  sums,  which, 
with  the  sums  already  paid,  amounted  to  more 
than  132/.  The  plainti^  having  sued  K.  &  D. 
on  their  acceptance  for  132/.,  D.  pleaded  pay- 
ment : — 'Held,  that,  the  plaintiffs  having  sent  in 
the  statement  to  K.  treating  the  whole  as  one 
account,  the  subsequent  payments  must  be  ap- 
propriated to  the  earlier  items  of  the  account ; 
and  consequently  that  the  plea  was  proved.  Tb, 

Where  the  plaintiff  kept  a  general  account 
with  A.,  as  his  banker  and  army  agent,  and  B. 
became  a  partner  with  A.  for  a  limited  period, 
and  retired  on  its  expiration  without  the  know- 
ledge of  the  plaintiff ;  and  A.  afterwards  became 
bankrupt,  until  which  period  the  account  con- 
tinued between  the  plaintiff  and  A.  alone  : — 
Held,  that  payments  made  by  the  latter  to  the 
plaintiff  after  the  expiration  of  the  partnership, 
not  having  been  appropriated  by  him  at  the 
time  to  any  particular  debt,  B.  might  consider 
such  payments  as  being  made  in  reduction  of  the 
balance  due  at  the  expiration  of  the  partnership ; 
and  that  he  was  not  accountable  to  the  plaintiff 
for  any  sums  received  by  A.  on  account  of  the 
plaintiff,  subsequent  to  such  expiration.  Brooke 
V,  Enderhy,  4  Moore,  501  ;  2  B.  &  6.  70. 

A  bond  was  given  to  the  several  persons  con- 
stituting the  firm  of  a  banking-house,  conditioned 
for  the  repayment  of  the  balance  of  an  account, 
and  of  such  further  sums  as  the  bankers  might 
advance  to  the  obligor ;  one  of  .the  partners  died, 
and  a  new  partner  was  taken  into  the  firm  :  at 
that  time  a  considerable  balance  was  due  from 
the  obligor  to  the  firm ;  advances  were  afterwards 
made  by  the  bankers,  and  payments  made  to  them 
on  account  of  the  obligor ;  the  latter  was  credited 
by  the  new  firm  wi^  the  serexal  payments,  and 


charged  with  the  original  debt  and  subsequent 
advances  as  constituting  items  in  one  entire  ac* 
count,  and  the  balance  due  at  the  time  of  tiie 
partner^s  death  was  considerably  reduced ;  and 
that  reduced  balance,  by  order  of  the  obligor, 
was  transferred  by  the  bankers  to  the  account  of 
another  customer,  who,  with  his  assent,  was 
charged  with  the  then  debt  of  the  obligor.  The 
person  so  charged  having  become  insolvent,  the 
surviving  partners  of  the  original  firm  brought 
their  action  upon  the  bond : — Held,  that  as  they 
had  not  originally  treated  it  as  a  distinct  ac- 
count, bnt  had  blended  it  in  the  general  account 
with  other  transactions,  they  were  not  at  liberty 
so  to  treat  it  at  a  subsequent  period ;  and  having 
received  in  different  payments  a  sum  more  than 
sufficient  to  discharge  the  debt  due  upon  the 
bond  at  the  time  of  the  death  of  the  deceased 
partner,  the  bond  was  to  be  considered  as  paid. 
Bodenham  v.  PttrcJias,  2  B.  &  A.  39. 

A  payment  by  a  customer  can  be  appro- 
priated by  the  bank  to  a  debt  due  to  the  banker 
and  his  former  partner,  instead  of  to  a  debt  due 
to  the  banker  alone.  Siiead  v.  WUliam^,  9  L,  T. 
115. 

Where  the  plaintiffs  had  dealt  for  a  long  time 
with  two  partners,  not  knowing  that  they  had  a 
third  partner  during  part  of  the  time,  and  fur- 
nished them  with  g^oods,  and  received  payments 
on  account  generally,  and,  previously  to  the 
time  when  the  secret  tri-partnership  was  dis- 
solved, goods  had  been  furnished ;  to  cover 
which,  bills  had  been  paid  to  the  plaintiffs  by 
the  two  ostensible  partners,  which  were  dis- 
honoured after  the  secret  dissolution  of  the  tri- 
partnership,  and  then  other  goods  were  furnished 
as  before ;  yet,  as  the  dishonoured  bills  were 
afterwards  delivered  up  by  the  plaintiffs  upon 
the  receipt  of  the  subsequent  good  bills,  which 
latter  were  more  than  sufficient  to  cover  the 
debts  of  the  tri-partnership,  though  not  to  cover, 
in  addition,  the  goods  furnished  after  the  disso- 
lution of  it :  —  Held,  that  such  delivering  up 
of  the  old  dishonoured  bills,  upon  receipt  of 
the  new  good  bills,  was  evidence  of  a  par- 
ticular appropriation  of  such  new  bills  in  pay- 
ment and  discharge  of  the  old  debt ;  of  which 
the  secret  third  partner  might  avail  himself  in 
an  action  for  goods  sold  and  delivered,  brought 
against  him  jointly  with  the  other  two  partners, 
Newmarch  v.  Clay^  14  East,  239. 


3.  Appeopbiation  by  Debtob, 

In  what  Cases  possible.] — The  defendants 
agreed  to  hire  forty-four  waggons  from  the 
plaintiffiB,  paying  in  respect  of  twenty  specified 
waggons  an  annual  rent  of  285/.  for  five  years, 
and  in  respect  of  the  other  twenty-four  an 
annual  rent  of  249/.  for  three  years.  It  was 
agreed  that  the  said  waggons  should,  at  the 
expiration  of  the  respective  terms  of  the  demise, 
and  after  payment  of  the  rents  reserved  daring 
the  said  terms  respectively,  become  the  absolute 
property  of  the  lessees  without  any  further 
payment  whatsoever ;  and  that  until  full  pay- 
ment of  the  several  rents  respectively  reserved 
should  be  actually  made,  the  ownership  of  the 
said  waggons  respectively  should  remain  and 
continue  in  the  lessors.  The  defendants  having 
paid  the  first  two  years*  rent  in  respect  of  the 
twenty-four  waggons,  sent  to  the  plaintiffs  the 
whole  of  the  remaining  one  year's  rent  with  a 
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letter  stating  that  this  sum  was  paid  in  dis- 
charge of  all  rent  or  other  payment  due  in 
respect  of  the  twenty-four  waggons.  The  rent 
in  respect  of  the  other  twenty  waggons  was 
then  in  arrear.  The  plaintiffs*  agent  declined 
to  receive  the  payment  upon  the  terms  of  the 
letter,  and  entered  it  in  the  plaintiffs*  ledger  as 
a  payment  in  respect  of  the  entire  numb^  of 
waggons  : — Held,  that  the  contracts  in  respect 
of  the  twenty-four  waggons  and  the  twenty 
were  sereral,  and  the  hirers  were  entitled  to 
the  property  in  the  twenty-four  waggons  upon 

Cayment  of  all  the  instalments  that  remained  to 
e  paid  in  respect  of  them,  notwithstanding  that 
there  were  unpaid  instalments  in  respect  of  the 
twenty.  Lancashire  Waggon  Company  y.  iVteN 
tall,  42  L.  T.  465  ;  44  J.  P.  536— C.  A. 

The  firm  of  J.  F.  &  Sons,  as  agents  of  the 
plaintiffs,  supplied  goods  to  the  firm  of  S.  k  W., 
upon  the  footing  of  the  latter  becoming  debtors 
to  the  plaintiffs.  They  also  supplied  the  same 
firm  with  other  goods  on  their  own  behalf. 
They  made  no  (Sstinction  in  their  accounts 
'between  the  goods  supplied  by  them  as  agents 
of  the  plaintiffs,  and  those  which  they  supplied 
on  their  own  behalf.  E.  F.  was  a  partner  in 
both  firms : — ^Held,  that  communications  made 
by  the  firm  of  J.  F.  &  Sons  to  the  plaintiffs, 
-admitting  a  large  debt  to  be  due  from  the  firm 
of  S.  &  W.,  and  undertaking  that  £.  F.  would 
«se  his  influence  as  a  partner  with  S.  &  W.  to 
-secure  its  reduction,  upon  the  faith  of  which 
-communication  the  plaintiffs  forbore  to  sue  S.  k 
W.,  precluded  that  firm  from  treating  their 
debt  to  the  plaintiffs  as  one  which  hs&  been 
liquidated  by  the  appropriation  of  the  payments 
made  by  them  to  toe  firm  of  J.  F.  &  Sons  in 
order  of  date.  Wiekhani  v.  Wickhanij  2  Kay  & 
J.  478. 

The  plaintiff  brought  an  action  for  goods 
supplied  in  1866  to  a  mining  company  con- 
ducted on  the  cost-book  principle,  of  which 
company  the  defendant  was  a  shareholder.  The 
last  change  of  partners  was  in  December,  1865. 
Payments  had  been  made  in  1866,  which  the 
plaintiff  had  appropriated  to  a  debt  incurred 
before  December,  1865 : — Held,  that  the  plaintiff 
was  justified  in  his  appropriation.  Geake  v. 
Jackson,  36  L.  J.,  C.  P.  108  ;  15  L.  T.  509 ;  15 
W.  R.  338. 

EfliMt  of] — If  bills  are  sent  by  a  debtor  to  a 
creditor  for  a  specific  purpose,  the  creditor  can- 
not apply  them  to  another  purpose.  Buchanan 
V.  Findley,  9  B.  &  C.  748  ;  4  M.  &  R.  593. 

A  party  before  his  bankruptcy  paid  into  the 
hands  of  a  banking  company  money  to  be 
applied  in  discharge  of  ^ree  bills  of  exchange  ; 
but  being  indebted  to  the  company  to  a  larger 
amount,  they,  instead  of  performing  their  con- 
tract, put  the  money  to  his  account : — ^Held, 
that  they  were  liable  in  damages  to  the  bank- 
rupt's assignees.  Hill  v.  Smithy  12  M.  &  W.  618 ; 
13  L.  J.,  Ex.  243  ;  8  Jur.  179. 

Where  an  acceptor  of  a  bill  paid  money  to  his 
bankers  (at  whose  correspondents*  house  it  was 
payable)  for  the  purpose  of  taking  it  and  other 
bills  up ;  and  they  promised  him  to  apply  it  to 
such  purposes,  and  entered  the  particular  bill  to 
their  credit  in  their  books,  but  it  did  not  appear 
that  they  had  advised  their  correspondents  to 
pay  it : — ^Held,  that  the  drawer,  the  holder  of 
the  bill,  could  not  sue  the  bankers  for  the 
amount  of  the  bill,  there  being  no  privity  to 


sustain  the  action.  Mo(yre  v.  JSushellj  27  L.  J., 
Ex.3. 

When  bills  of  exchange  are  remitted  for  sale, 
and  the  proceeds  directed  to  be  applied  to  a 
specific  purpose,  the  property  in  the  bills  re- 
mains in  the  ren^itter  until  the  purpose  for 
which  they  were  remitted  is  satisfied.  And 
when  the  money  realized  by  the  sale  is  wrong- 
fully applied  by  the  agent,  the  remitter  is 
entitled  to  recover  the  value  of  the  bills,  as 
money  had  and  received  to  his  use,  from  the 
purchaser  of  them,  who  has  notice  of  the  pur- 
pose for  which  they  were  remitted,  and  the 
misapplication  of  the  proceeds  by  the  agent. 
Muttyloll  Seal  v.  Dent,  5  Moore,  Ind.  App.  328 ; 
8  Moore,  P.  C.  C.  319. 

The  Gothenburg  Company  in  London  were  in 
the  habit  of  accepting  bills  drawn  upon  them 
by  the  Merchant  Bank  at  Gothenburg,  and  the 
bank  from  time  to  time  forwarded  billis  payable 
in  London,  which  the  company  either  discounted 
or  collected  as  they  arrived  at  maturity,  and  a 
running  account  was  kept  by  the  company  as 
between  themselves  and  the  bank.  The  com- 
pany stopped  payment  on  the  20th  January, 
1879,  and  went  into  liquidation  on  the  22nd  of 
the  same  month,  and  consequently  the  bank  had 
to  take  up  the  company's  acceptances  to  the 
amount  of  2,197^.  The  bank  daimed  to  be  paid 
this  sum  out  of  the  proceeds  of  bills  amounting 
to  2,3002.,  which  had  been  remitted  by  itself  to 
the  company,  and  some  of  which  remained  in 
the  hands  of  the  company  at  the  commencement 
of  the  liquidation  : — Held,  that  the  proceeds  of 
bills  discounted  before  the  stoppage  could  not 
be  followed  by  the  bank ;  but  that  the  bank 
was  entitled  to  all  bills  remitted  by  it  to  the 
company  which  were  in  the  hands  of  the  com- 
pany when  it  stopped  payment.  Gothenburg 
Commercial  Company,  In  re,  44  L.  T,  166  j  29 
W.  R.  358— C.  A. 

What  a  Sufficient  Appropriation.] — A  party 
resident  abroad  drew  a  bill,  and  specially  in- 
dorsed it  to  C.  to  whom  he  was  indebted ;  he 
transmitted  the  bill  to  his  agent,  who  procured 
the  acceptance  of  the  drawees  to  the  bill,  and 
then  gave  C.  notice  that  he  had  received  in- 
structions to  pay  him  some  money  on  account  of. 
his  principal.  !^efore  any  farther  communica- 
tion between  these  parties,  the  agent  was  in- 
structed by  his  principal  not  to  pay  over  the 
bill  to  C.  until  his  accounts  had  been  investi- 
gated. No  investigation  took  place : — Held,  that 
nothing  had  passS  to  make  the  bill  the  pro- 
perty of  G.,  and  that  he  could  not  maintain 
trover  against  the  agent  for  it.  Brind  y,  Hamp' 
shire,  2  Gale,  33  ;  1  M.  &  W.  365. 

In  a  suit  by  a  railway  company  against  a 
debtor,  a  final  decree  was  made  that  he  was 
bound  to  pay  to  the  company  54,5902.  This  de- 
cree was  registered  against  him  as  a  judgment 
in  Yorkshire,  where  he  had  real  estates.  There 
were  at  the  time  pending  two  other  suits  by  the 
company  against  him,  in  which  they  claimed 
from  him  two  other  sums  of  4,1042.  and  14,8312., 
but  only  decrees  for  accounts  had  been  made. 
An  agreement  was  entered  into  between  the 
company  and  him  for  the  compromise  of  his 
liability  in  all  the  three  suit«.  By  this  agree- 
ment he  was  to  pay  to  the  company  33,0002.  out 
of  the  purchase-money  of  an  estate  which  he 
had  contracted  to  sell,  and  he  was  to  give  the 
company  a  mortgage  (subject  to  prior  charges) 
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on  other  estates  to  secure  the  sum  of  14,566^>, 
which  was  to  be  paid  in  two  instalments  on  two 
appointed  days,  but  if  the  two  instalments  were 
not  paid  on  the  appointed  days  all  the  original 
rights  of  the  company  were  to  be  reserved.  The 
sum  of  33,000Z.  was  paid  and.  the  mortgage  was 
given,  but  the  instalments  were  not  paid.  The 
company  bought  up  the  prior  charges  and  then 
filed  a  foreclosure  bill  against  him  and  some 
subsequent  mortgagees.  It  was  decided  that, 
according  to  the  true  construction  of  the  agree- 
ment, the  company  was  not  remitted  to  their 
original  rights  merely  by  way  of  penalty,  but 
that  on  failure  to  pay  the  two  instalments  they 
were  entitled  to  recover  the  full  amount  of  the 
original  debt  due  to  them.  In  taking  the  ac- 
counts the  company  sought  to  appropriate  the 
33,000/.  which  they  had  received  in  payment  in 
the  first  instance  of  their  unsecured  debts — i.  e., 
these  two  debts  in  respect  pf  which  they  had 
not  any  final  decree  registered  :  —  Held,  that, 
according  to  the  true  construction  of  the  agree- 
ment, the  sum  of  33,000/.  was  intended  to  be 
paid  by  way  of  a  composition  rateably  upon  the 
amount  of  all  the  three  debts,  and  that  conse- 
quently the  company  had  no  right  to  appropriate 
the  33,000Z.  in  any  other  way.  Thompson  v. 
JIudion,  6  L.  R.,  Ch.  320  ;  2i  L.  T.  301 ;  19 
W.  R.  645.— Cor.  M.  R.,  40  L.  J.,  Ch.  28. 

N.  Sl  Co.,  commission  agents,  employed  the  de- 
fendants, who  were  sworn  brokers,  to  buy 
eighteen  chests  of  indigo  for  them  at  one  of  the 
East  India  Company^s  sales.  N.  &  Co.  dealt  on 
behalf  of  another  party  (the  plaintiff)  ;  bat  this 
was  not  mentioned.  The  defendants  paid  for 
the  chests,  and  kept  the  India  warrants,  and  the 
goods  remained  in  the  company's  warehouses. 
The  principal,  being  informed  of  the  purchase, 
paid  N.  &.  Co.  the  amount.  They  afterwards 
directed  the  defendants  to  sell  the  indigo,  and 
apply  the  proceeds  in  the  reduction  of  a  balance 
due  to  them  from  N.  &  Co.,  which  was  done,  the 
defendants  not  knowing  that  any  other  party 
had  a  claim  to  the  goods,  and  never  having  been 
paid  specifically  for  the  advance  which  they  had 
made  in  respect  of  them.  There  had  been  a 
running  account  between  N.  &  Co.  and  the  de- 
fendants for  some  time,  during  which  the  latter 
held  a  number  of  warrants,  for  indigoes  pur- 
chased by  them  for  N.  &  Co.,  and  for  which  the 
defendants  had  made  advances.  N.  &  Co.  oc- 
casionally withdrew  the  warrants,  and  at  or  near 
the  same  time  paid  in  money  to  their  account 
with  the  defendJEints,  to  about  the  value.  There 
was  no  express  agreement  as  to  this,  but  an 
understanding  that  the  warrants  were  not  to  be 
taken  away  upon  credit.  The  payments  were 
made  and  entered  generally.  Between  the  time 
of  purchasing  the  eighteen  chests*  and  that  of 
the  direction  to  resell  them,  N.  k  Co.  had  paid 
in  this  manner  more  than  the  value  of  the 
eighteen  chests,  but  had  also,  during  all  that 
time,  being  indebted  to  the  defendants  in  a 
larger  amount.  On  trover  brought  by  the  prin- 
cipal against  the  defendants : — Held,  that  the 
payments  on  account  could  not  be  considered  as 
appropriated  to  the  discharge  of  the  defendants' 
claim  on  the  eighteen  chests,  and  that  they  con- 
sequently had  a  lien  on  these  at  the  time  of  the 
sale,  which  under  the  circumstances,  was  an 
answer  to  the  action.  Taylor  v.  Kymer,  S  B.  &: 
Ad.  320. 

Goods  were  bought  by  or  on  account  of  C, 
and  shipped  for  mdia,  consigned   to    certain 


houses  there  in  connexion  with  the  defendants' 
house  in  London,  in  the  name  of  the  plaintiff ; 
C.  (who  was  the  agent  of  the  defendants^ 
advised  them  of  the  £^pment,  and  fixing  the 
amount  of  advance  they  were  to  make  thereon 
to  the  plaintiff,  and  the  defendants  accounting 
with,  and  handing  over  to,  the  plaintiff  the 
balance  of  the  proceeds  of  each  shipment,  after 
deducting  their  commission  and  the  amount  of 
charges  for  insurance.  Upon  the  bankruptcy  of 
C,  the  defendants  refused  to  account  to  the 
plaintiff  for  the  balance  in  their  hands,  on  the 
ground  that  the  goods  were  in  reality  the  goods 
of  C,  and  not  of  the  plaintiff,  and  that  the 
course  of  dealing  between  the  plaintiff  and  C. 
was  a  fraud  upon  them : — Held,  that  the  plain- 
tiff was  entitled  to  recover  the  balance  in  an 
action  for  money  had  and  received.  Seott  v. 
Crawford,  6  Scott,  N.  B.  781 ;  4  M.  &  G.  1031. 

A  customer  of  a  country  bank,  having  a  sum 
of  9422.  standing  to  his  account,  paid  in  a  farther 
sum  of  707Z.,  with  a  written  direction  that  5002. 
of  that  sum  should  be  forwarded  to  another  bank 
to  meet  a  bill  to  become  due.  A  sum  of  5002. 
was  sent  as  directed,  but  before  the  bill  became 
due  the  country  bank  ceased  to  carry  on  busineas : 
— Held,  that  the  6002.  was  specifically  appro* 
priated,  and  belonged  to  the  customer  of  the 
bank,  and  not  to  the  general  creditors.  FarUy 
V.  Tur?i€r,  26  L.  J.,  Ch.  710  ;  3  Jur.,  N.  S.  532. 

M.  &  Co.,  merchants  in  London,  consigned  to 
A.  k  Co.,  at  Bombay,  cottons  for  sale,  with  direc- 
tions to  hold  them  until  a  &vourable  op- 
portunity for  sale,  and  after  the  sale  to  hold  the 
money  until  a  favourable  opportunity  of  re- 
mittance, and  then  to  remit  the  proceeds  by 
bills.  Subsequently  M.  &  Co.  applied  to  E.  & 
Co.  for  an  advance  upon  the  consignment,  which 
the  latter  having  made,  it  was  agreed  that  the 
cottons  should  be  assigned  to  E.  &  Co.,  and  that 
M.  &  Co.  should  pay  over  the  proceeds  to  them. 
A.  k  Co.  having  sold  the  cottons,  and  received 
the  proceeds  in  rupees,  wrote  to  M.  &  Co.  that 
they  had  remitted  to  A.,  a  partner  of  their  firm 
in  London,  two  bills  for  7002.,  to  cover  E.  &  Co.*s 
6812.  E.  &  Co.  not  being  able  to  obtain  the  bills, 
or  the  proceeds  of  the  consignment,  sued  A.  for 
money  had  and  received  to  their  use : — Held, 
that  the  action  would  not  lie,  for  there  having 
been  no  countermand  of  the  original  directions, 
in  order  to  constitute  a  title  to  recover  the  pro* 
ceeds  of  the  cotton  as  money  had  and  received, 
there  must  have  been,  on  the  part  of  the  defen- 
dant, not  merely  a  non-performance,  or  a  neglect 
to  perform  the  contract,  but  something  equiva- 
lent to  a  total  refusal,  which  would  enable  the 
plaintiff,  on  his  part,  to  rescind  it.  Bhren^ 
sperger  v.  Anderson,  3  Ex.  148  ;  18  L.  J.,  Ex. 
132. 

A.,  through  the  agency  of  B.,  consigned  goods 
to  C.  in  In(Sa,  for  sale,  who  remitted  bills  to  B., 
directing  him  to  pay  them  over  to  A., "  being  re- 
mittance to  account  against  A.'s  consignment  of 
the  goods ; "  and  C.  also  wrote  to  A.,  advising  him 
of  the  remittance  thus  made  in  his  favour  to  B. 
Before  the  bills  reached  B.*s  hands  he  became 
bankrupt ;  at  which  time  C.  was  indebted  to  him 
in  a  large  amount : — Held,  that  B.'s  assignees 
were  bound  to  deliver  up  the  bills  to  A.,  and  that 
they  could  not  apply  them  towards  the  payment 
of  the  debt  due  from  C.  to  B.  Hankey,  E» 
parte,  4  Deac.  1. 

Where  orders  had  been  sent  by  an  insolvent 
merchant  to  his  agents  abroad,  to  hold  balances 
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in  their  hands  at  the  disposal  of  certain  persons 
named  by  him,  who  were,  in  point  of  fact,  ap- 
pointed trustees  for  his  general  creditors,  bj  a 
deed  termed  a  deed  of  inspection,  in  which  he 
relinquished  all  claim  to  his  business,  but  agreed 
to  conduct  it  to  the  winding-up,  on  their  account, 
as  their  agent : — Held,  that  they  did  not  protect 
bills  transmitted  by  such  foreign  agents,  made 
pa3rable  to  the  &LSolyent,  to  satisfy  balances  due 
to  him  in  their  hands,  from  a  creditor  not  a 
party  to  the  deed,  on  whose  behalf  the  sheriff 
had  seized  the  bills,  under  an  extent,  whilst  in 
his  possession  and  unindorsed,  against  such  a 
proceeding,  resorted  to  after  the  arrangement, 
although  the  foreign  agents  had  acceded  to  such 
arrangement;  because  there  was  a  want  of  a 
specific  appropriation  of  the  bills ;  and  an 
express  consideration  quoad  those  particular  bills 
was  shewn  to  have  been  the  foundation  of  .their 
being  assigned  to  the  trustees ;  and  they  were 
held  to  be  the  property  of  the  insolvent  mer- 
chant, notwithstanding  the  arrangement,  and 
therefore  lawfully  seized.  Hex  v.  HunteVy  4 
Price,  258. 

Where  a  performer  at  a  theatre  has  arrears 
of  salary  due  to  him,  and  money  is  paid  to  him 
without  it  being  stated  to  him  that  it  is  so  paid 
on  any  particular  account,  he  may  appropriate 
the  payment  to  any  part  of  the  arrear  that  he 
chooses ;  but  if  the  person  paying  had,  at  the 
time  of  the  payment,  made  an  entry  in  a  book, 
stating  it  to  be  for  a  specific  portion  of  the 
arrear,  and  had  at  the  same  time  shewn  that 
entry  to  the  performer,  that  would  have  been 
evidence  of  such  an  appropriation  by  the  debtor 
as  would  be  binding  on  the  other  party.  Frazer 
V.  Bunn,  8  C.  &  P.  704, 

Proof  of  Appropriation.] — The  appropriation 
of  part  payment  of  principal,  or  of  payment  of 
interest  to  a  particular  debt,  may  be  shewn  by 
any  medium  of  proof,  and  does  not  require  an 
express  declaration  of  the  debtor  at  the  time  of 
the  payment,  to  establish  it ;  it  may  therefore 
be  proved  by  previous  or  subsequent  declara- 
tions of  the  debtor,  although  the  fact  of  the  pay- 
ment must  be  proved  by  independent  evidence. 
Waters  v.  Tompkins,  2  C,  M.  &  R.  723  ;  1  Tyr. 
&  G.  137. 

Appropriation  in  Hands  of  Third  Party — 
Assent  Neoeiiary.] — ^A.  remitted  to  B.  a  bank 
bill,  indorsed,  "  Pay  to  the  order  of  B.,  under 
provision  for  my  note  in  favour  of  C,  payable  at 
the  house  of  B."  B.  received  the  proceeds  of 
the  bill,  and  refused  to  pay  them  over  to  C.  In 
an  action  for  money  had  and  received  by  C. : — 
Held,  that  B.  was  not  liable  to  C,  because  B. 
had  never  assented  to  hold  the  bill  or  money 
to  the  use  of  C.     Wedlake  v.  Hurley^  1  C.  &  J.  83. 

Payment  of  Honey  into  Bank— Asiont  of 
Bank   Neeeiiary    before    Action   Brought]  — 

Kelly,  residing  abroad,  having  remitted  bills  on 
England  to  his  bankers  in  London,  with  direc- 
tions in  the  letters  inclosing  such  bills,  to  pay 
the  amount  in  certain  specified  proportions  to 
the  plaintiff  and  other  creditors  of  Kelly,  who 
would  produce  their  letters  of  advice  from  him 
on  the  subject ;  and  desiring  the  amount  paid 
to  each  person  to  be  put  on  the  back  of  their 
respective  bills  ;  and  that  every  bill  paid  off 
should  be  cancelled  ;  and  the  plaintiff  having, 
before  the  bills  became  due,  given  notice  to  the 
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bankers  that  he  had  received  a  letter  from  Kelly, 
ordering  payment  of  his  debt  out  of  that  remit- 
tance, and  having  offered  them  an  indemnity  if 
they  would  hand  over  one  of  the  bills  to  him  ; 
but  the  bankers  having  refused  to  indorse  the 
bill  away,  or  to  act  upon  the  letter,  admitting, 
however,  that  they  had  received  the  directions 
to  apply  the  money  ;  and  the  bankers  having  in 
fact  afterwards  received  the  money  on  the  bills 
when  due : — Held,  that  they  did  not,  by  the 
mere  act  of  receiving  the  bills,  and  afterwards 
the  produce  of  them,  with  such  directions,  and 
without  any  assent  on  their  part  to  the  purport 
of  the  letter,  and  still  more  against  their  express 
dissent,  bind  themselves  to  the  plaintiff  so  to 
apply  the  money  in  discharge  of  his  debt  due  to 
him  from  Kelly.  Williams  v.  Everett ^  14  East, 
582. 

A  general  remittance  to  bankers  to  whom  the 
remitter  is  indebted,  accompanied  by  a  letter  re- 
questing them  to  pay  certain  specific  sums  to 
particu^r  persons  (not  expressly  out  of  the  sum 
remitted),  does  not  so  fix  the  bankers  as  to  give 
the  persons  to  whom  such  sums  were  so  directed 
to  be  paid,  a  right  of  action  against  them,  with- 
out an  assent  on  their  part  to  such  an  appro- 
priation of  the  money  remitted  ;  it  is  not  neces- 
sary that  the  bankers  should  express  a  dissent 
from  the  required  appropriation.  Grant  r, 
Austen^  5  Price,  58. 


Notice  of   Purpose   for   whiek   Xoney 


Paid  in.] — ^A.,  a  solicitor  in  the  country,  received 
from  a  client  a  sum  of  money,  which  was  to  be 
paid  by  him  into  the  court  of  chancery  on  the 
client^s  account.  A.  obtained  a  bill  lor  the  sum 
from  a  country  banker,  and  remitted  it  to  his 
bankers  in  London,  without  stating  the  reason 
for  which  the  amount  had  been  paid  to  him.  At 
the  same  time  he  was  indebted  to  his  bankers  in 
450Z.,  for  which  they  held  securities,  and  as  to 
which  they  kept  an  account  separate  from  his 
general  account.  A.  died,  and  a  few  days  after- 
wards the  bill  became  due  and  was  paid,  and  the 
bankers  carried  the  amount  to  A.'s  general 
account.  The  bankers,  for  some  time  after  they 
had  received  notice  from  the  client  of  the  cir- 
cumstances under  which  the  amount  of  the  bill 
had  been  paid  to  A.,  continued  to  keep  the 
accounts  separately,  but  ultimately  deducted  the 
450/.  from  the  proceeds  of  the  bill,  and  paid  the 
balance  to  the  executrix  : — ^Held,  that,  as  there 
was  no  agreement  binding  the  bankers  to  keep 
separate  accounts  as  to  the  450/.  and  the  amount 
of  the  bill,  and  as  they  had  no  notice  till  after  the 
amount  was  received  of  the  purpose  for  which  it 
was  intended  to  be  applied,  the  client  was  not 
entitled  to  recover  from  them  any  part  of  the 
proceeds  of  the  bill.  Origg  v.  CockSf  4  Sim. 
439. 

A.  &  Co.,  in  America,  remitted  to  B.  k  Co.,  in 
Liverpool,  bills  of  exchange  for  the  purpose  of 
taking  up  other  bills  of  exchange  of  nearly  the 
same  amount,  about  to  become  payable  at  Liver- 
pool. A.  was  a  partner  with  B.  at  Liverpool,  but 
in  a  totally  different  partnership.  B.  deposited 
these  bills  with  a  Liverpool  bank,  to  meet  ad- 
vances which  the  bank  had  made  for  the  firm  of 
B.  &  Co.,  and  did  not  appropriate  the  proceeds 
as  directed  by  A.  &  Co. :— Held,  that  the  holders 
of  the  bills,  to  take  np  which  the  second  set  had 
been  transmitted  to  England,  were  entitled  to 
recover,  as  against  the  bank,  the  amount  of  the 
proceeds  of  such  bills,  the  bank  having  had 
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notice  of  such  intended  appropriation.    Thayer 
V.  Lister,  30  L.  J.,  Ch.  427  ;  4  L.  T.  50. 

Held,  also,  that  B.  &  Co.  were  onlj  the  agents 
of  A.  &  Co.,  in  America^  in  this  transaction. 
Ih, 

m 

Pajrment  of  Money  into  Bank  for  Speoiflo  Pnr- 
poBO— Bank  Stopping  Pajrment.] — M.  paid  a  cer- 
tain snm  into  a  country  bankers'  with  written 
directions  to  apply  it  to  meet  a  bill  of  exchange 
payable  the  next  day  at  the  country  bankere* 
London  agents.  The  country  bankers  stopped 
payment  the  next  day  without  having  advised 
uie  London  agents  of  the  payment  of  the  sum, 
and  the  bill  on  being  presented  was  dishonoured : 
— Held,  that  the  country  bankers  having  made 
no  specific  appropriation  of  the  sum,  A.  was  only 
entitled  to  prove  as  a  general  creditor.  Bamed^i 
Banking  Company,  In  re,  Massey^  Ex  parte, 
89  L.  J.,  Ch.  635  ;  22  L.  T.  853  ;  18  W.  R.  818. 

Customers  of  country  bankers  paid  in  to  the 
bankers  a  sum  of  money  in  bank  notes  and  also 
some  bills  of  exchange  to  be  remitted  to  London 
in  order  to  meet  certain  acceptances.  The 
bankers  sent  to  their  London  agents  the  bills 
and  some  bank  notes,  with  a  letter  directing 
them  to  pay  a  certain  sum  of  money,  also  giving 
them  notice  of  the  acceptances  as  payable  at 
their  bank,  and  giving  directions  as  to  other 
business.  The  country  bankers  stopped  payment, 
owing  a  large  balance  to  the  London  bankers : — 
Held,  that  as  between  the  country  customers 
and  the  London  bankers  there  was  no  appropria- 
tion of  the  bills  and  notes  to  meet  the  accep- 
tances, and  that  the  London  bankers  could  retain 
the  bills  and  notes  without  meeting  the  accep- 
tances. Johnson  v.  Roharts,  10  L.  R.,  Ch.  506  ; 
44  L.  J.,  Ch.  678 ;  33  L,  T.  138 ;  23  W.  R.  763 
(affirming  44  L.  J.,  Ch.  465  ;  32  L.  T.  446). 

A  customer  paid  in  a  sum  of  money  to  a 
country  banker  with  instructions  to  remit  500/., 
part  of  the  sum,  to  a  London  banker  to  meet 
acceptances  of  the  customer.  The  banker  on 
the  same  day  sent  several  bills  to  a  bill  broker, 
directing  him  to  remit  the  proceeds  to  the  London 
banker,  and  directed  the  London  banker  to  meet 
the  acceptances.  Next  day  the  country  banker 
stopped  payment : — Held,  that  the  500Z.  was 
appropriated  and  that  the  customer  was  entitled 
to  recover  it  back  in  full.  Farley  v.  Turner,  26 
L.  J.,  Ch.  710  ;  3  Jnr.,  N.  S.  632. 


4.  countkbmand  op  appeopriation,  when 

Possible. 

At  what  Stage.] — Where  a  customer  directed 
his  bankers  to  hold  a  certain  sum  of  money  from 
his  private  account,  at  the  disposal  of  a  third 
person,  and  the  bankers  accepted  the  order : — 
Held,  that  the  party  so  ordering  might  counter- 
mand his  order  at  any  time  before  the  bankers 
had  paid  the  money  to  such  third  person,  or  made 
an  appropriation  to  his  credit,  or  entered  into 
some  equivalent  arrangement  with  him,  incom- 
patible with  a  countermand  of  the  order.  Gib- 
son V.  Miwit,  1  C.  &  P.  247  ;  R.  &  M.  68  ;  9  Moore, 
31 ;  2  Bing.  7. 

In  what  Cases  FoMible.]^A.  had,  for  the  pur- 
pose of  sale,  consigned  a  cargo  of  fish  to  B.,  who 
was  in  correspondence  and  connected  with  the 
house  of  C.  C.  had  advanced  money  to  A.  under 
an  engagement  from  him  that  the  proceeds  of 


the  cargo  of  fish  should  be  remitted  by  B.  to  A  • 
through  the  hands  of  C,  in  order  that  they  migh  * 
constitute  a  security  for  the  money  advanced  by 
C.  A.  then  wrote  to  B.,  telling  him  that  the 
cargo  was  not  responsible  for  any  advances  made 
by  C.  Notwithstanding  this,  B.,  after  the  receipt 
of  A.'s  letter,  remitted  the  proceeds  to  C,  who 
retained  them  to  cover  his  advance.  A.  having 
become  bankrupt,  and  his  assignees  having  sued 
B.  for  these  proceeds  : — ^Held,  that  A.*s  engage- 
ment might  be  deemed  an  appropriation  of  the 
cargo,  which  he  could  not  rescind,  and  not  a 
mere  order  for  the  payment  of  money  which 
could  be  revoked  by  a  subsequent  countermand 
before  payment.  Fisher  v.  Miller,  1  Bing.  160 ; 
7  Moore,  627. 

A  bill  of  exchange,  payable  at  L.'s  bank  at 
Newcastle,  was  presented  by  the  agent  of  the 
branch  Bank  of  England  at  the  former  bank  for 
payment,  the  latter  bank  having  discounted  the 
same  for  P.  The  bill  was  presented  for  payment 
in  the  morning,  and  instead  of  cash  being  given 
for  it,  it  was  marked  with  the  initials  of  L.'s 
bank,  signifying,  according  to  the  usual  custom 
of  bankers,  that  it  would  be  honoured,  and  a 
credit  note  was  given  to  the  branch  of  the  Bank 
of  England  for  the  same  to  be  honoured  in  ex- 
change after  the  termination  of  business  at  four 
o'clock  on  the  same  day,  and  at  the  usual  daily 
settlement  among  the  bankers  at  Newcastle. 
Before  four  o'clock,  however,  L.'s  bank  discovered 
that  the  acceptor  had  stopped  payment,  and 
thereupon  immediately  applied  to  the  agent  of 
the  Bank  of  England  to  cancel  the  credit  note 
given  by  L.'s  bank  in  the  morning.  This,  how- 
ev^,  was  refused;  but  the  Bank  of  England 
debited  their  customer  P.  with  the  amount  of  the 
bill  €is  unpaid  ;  and,  in  an  action  against  them 
by  P.  for  the  amount,  they,  the  Bank  of  England, 
being  indemnified  by  L.'s  bank  : — Held,  that  on 
the  presentation  of  the  bill  for  payment,  the 
initialing  the  same  and  giving  a  credit  note 
amounted  to  more  than  a  mere  provisional 
arrangement  made  for  convenience  sake  between 
the  bankers,  and  subject  to  a  subsequent  revoca- 
tion by  the  parties  ;  that  such  a  recognition  of 
the  bill  of  exchange  was  in  the  nature  of  pay- 
ment ;  and  that,  therefore,  the  Bank  of  England, 
having  received  payment  of  the  bill,  was  not 
entitled  to  debit  the  amount  against  their  cus- 
tomer ;  and  that  P.,  therefore,  was  entitled  to  re- 
cover. Pollard  V.  Bajik  of  England^  6  L.  R.,  Q. 
B.  623  ;  40  L.  J.,  Q  .B.  233 ;  25  L.  T.  416  ;  19 
W.  R.  1168. 

The  defendants  carried  on  business  as  a  com  • 
mission  house  at  Liverpool,  and  were  connected 
with  several  houses  abroad,  in  which  they  were 
partners,  but  the  foreign  partners  were  not  part- 
ners in  the  Liverpool,  house.  H.  &  J.  were  in 
the  habit  of  consigning  goods  to  the  defen- 
dants, to  be  sent  abroad  to  their  foreign  houses 
for  sale,  and  the  proceeds  were  remitted  to  the 
defendants  on  account  of  H.  &  J.  H.  &  J. 
being  indebted  to  R.  &  Co.,  wrote  the  following 
letter  to  the  defendants  : —  "  We  now  authorize 
you  to  pay  to  Messrs.  R.  &  Co.  (having  revoked 
the  former  order  in  their  favour),  after  you  have 
paid  yourselves  the  balance  we  owe  you  from  the 
net  proceeds  of  our  shipments  to  your  foreign 
establishments  to  the  present  date,  one  half  of 
the  remainder  of  the  proceeds  of  said  shipments, 
provided  the  same  shall  not  exceed  6,000Z.  H. 
&  J."  On  which  the  defendants  wrote  to 
R.  &  Co.,    stating  .that  they   would    pay  the 
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monej  accordinglj,  on  receiring  their  guarantee, 
which  R.  &  Co.  thereupon  gave.  Before  the 
proceeds  were  received  by  the  defendants,  H.  k 
J.  became  bankrupts,  and  their  assignees  gave 
the  defendants  notice  not  to  pay  anything  on 
account  of  the  bankrupts :  — Held,  on  the  goods 
being  afterwards  received  and  sold  by  the  defen- 
dants, that  the  proceeds  were  not  recoverable  by 
the  assignees,  as  the  letter  of  H.  &  J.  contained 
a  specific  appropriation  or  an  equitable  assign- 
ment to  R.  &  Co.  which  was  not  revocable  by 
the  bankrupts  or  their  assignees.  JIutehinson  v. 
Heyworth,  1  P.  &  D.  266  ;  9  A.  &  E.  375  ;  1  W., 
W.  &  H.  730. 

The  plaintiff  sold  goods  to  B.,  taking  his  accep- 
tances for  the  price,  and  sent  them  to  the  defen- 
dant as  B.'s  agent,  who  consigned  them  to  his 
partners  abroad  for  sale.  While  the  acceptances 
were  running,  the  plaintiff,  doubting  B.'s  solvency, 
required  further  security ;  whereupon  It  was 
agreed  between  the  plaintiff,  B.,  and  the  defen- 
dant, that  B.  should  write  and  deliver  to  the  de- 
fendant a  letter  authorizing  him,  out  of  any  re- 
mittances he  might  receive  against  the  net  pro- 
ceeds of  the  consignments,  to  pay  the  accept- 
ances as  they  became  due,  if  not  honoured  by  him 
(B.)  previously  to  the  receipt  of  such  net  pro- 
ceeds. The  letter  was  accordingly  delivered  to 
the  defendant,  and  be  assented  to  the  terms  of 
it.  Before  the  bills  were  due,  B.  became  bank- 
rupt, and  the  defendant,  having  received  the  net 
proceeds  of  the  goods,  refused  to  pay  any  part 
thereof  to  the  plaintiff,  but  handed  them  over  to 
B.'s  assignees  : — Held,  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  acceptances 
from  the  defendant,  this  being  an  appropriation 
irrevocable  except  by  the  consent  of  all  parties, 
for  which  the  existing  debt,  although  not  then 
payable,  was  a  good  consideration.  Walker  v. 
Rottron,  9  M.  &  W.  411. 

Before  CommnnieatioxL  to  Party  Aifeoted.] — 

Where  the  consignor  of  goods  appropriates  the 
proceeds  in  discharge  of  a  particular  antecedent 
debt,  he  may  alter  the  application  of  those  pro- 
cesds  at  any  time  before  the  goods  come  to  the 
possession  of  the  party  whose  debt  they  were  to 
discharge,  unless  notice  has  been  given  to  him 
of  the  prior  appropriation.  HanUey  v.  Hunter^ 
Peake's  Add.  Cas.  107. 

A.,  B.  k  Co.,  country  bankers,  had  a  cash 
account  with  C.  &  Co.,  London  bankers,  who 
were  in  the  habit  of  transmitting  to  the  former 
monthly  statements  of  mutual  debits  and  credits. 
A.  died,  leaving  a  large  balance  due  from  himself 
and  B.  &  Co.  to  C.  &  Co.,  who  for  two  months 
afterwards  made  no  alteration  in  their  own  books 
as  to  the  mode  of  keeping  the  account,  but  con- 
tinued it  as  before.  In  the  interval,  money  was 
transmitted  to  C.  &  Co.  from  the  country  bank, 
sufficient  to  pay  off  the  balance  due  from  the 
firm  at  the  time  of  A.'s  death.  During  the 
two  months  no  accounts  were  transmitted  to  the 
country  bank,  but  at  the  end  of  that  time 
two  separate  accounts  were  sent ;  one  called  the 
old  account,  made  up  to  the  death  of  A.,  without 
giving  credit  for  the  money  received  since  his 
death,  in  liquidation  of  the  balance  at  that  time 
due  from  the  firm  ;  and  the  other  called  the  new 
account,  comprising  the  two  months,  giving 
credit  for  the  sums  received  during  that  period. 
In  an  action  by  C.  &  Co.  on  a  joint  and  several 
indemnity  bond  given  by  A.  and  B.  against  the 
heirs  of  A.,  for  the  balance  due  at  his  death  : — 


Held,  that  C.  k  Co.,  by  continuing  their  own 
private  account  against  A.  and  B.  for  two  months 
after  the  death  of  A.,  as  theretofore,  were  not 
estopped  from  suing  his  heirs,  as  the  entries  in 
their  books  did  not  amount  to  a  complete  appro- 
priation by  them  of  the  several  payments  to  the 
old  account,  such  appropriation  not  being  com- 
plete until  it  was  communicated  to  the  party  to 
be  affected  by  it ;  and,  therefore,  that  notwith- 
standing those  entries,  they  were  entitled  to 
apply  the  payments  received  subsequently  to  the 
death  of  A.  to  the  debt  of  the  new  firm.  Simson 
V.  Ingham,  3  D.  &  B.  649  ;  2  B.  &  C.  66. 

In  Parinanoe  of  Binding  Contraet.] — When 
money  is  paid  by  A.  to  B.,  to  be  applied  by  the 
latter,  pursuant  to  a  binding  contract  between 
the  parties,  A.  cannot  revoke  its  destination. 
Yate»  V.  Jloppe,  9  C.  B.  641, 

A.,  the  drawer  of  an  accommodation  bill,  a  few 
days  before  its  maturity  handed  money  over  to 
B.,  the  acceptor,  for  the  purpose  of  meeting  the 
bill.  A  fiat  having  been  issued  against  A.  between 
the  day  of  such  deposit  and  the  maturity  and 
payment  of  the  bill: — ^Held,  that  the  money 
having  been  handed  over  to  B.,  in  pursuance  of 
a  binding  contract,  upon  a  good  consideration, 
viz.  an  implied  contract  of  indemnity,  the  bank- 
ruptcy of  A.  was  no  revocation  of  B.'s  authority 
to  apply  the  money  in  satisfaction  of  the  bill, 
and  consequentlv  that  A.'s  assignees  could  not 
recover  it  back  from  him.    Ih. 

A  mercantile  firm  at  Calcutta,  by  letter  dated 
the  16th  January,  1841,  requested  the  defendants, 
their  correspondents  in  London,  to  hold  a  sum  of 
money,  payable  on  the  19th  November  following, 
out  of  remittances  and  consignments  on  their 
general  account,  at  the  disposal  of  the  plaintiff,  a 
merchant  at  Liverpool,  and  a  creditor  of  the  Cal- 
cutta firm.  On  the  same  day  the  Calcutta  firm 
wrote  to  the  plaintiff,  informing  him  of  the  direc- 
tions they  hsMi  given  to  the  defendants.  On  the 
12th  March,  1841,  the  defendants  wrote  to  the 
plaintiff,  to  advise  him  of  the  request  of  the 
Calcutta  firm,  adding,  "  at  the  present  time  we 
are  considerably  in  cash  advance  for  the  firm, 
and  the  consignments  and  remittances  hitherto 
advised  wHl,  we  think,  fall  short  of  the  engage- 
ments we  are  under  on  their  account.  We  have, 
however,  registered  the  above,  and  should  remit- 
tances or  consignments  come  forward  to  enable 
us  to  meet  their  wishes,  we  shall  lose  no  time  in 
advising  you."  On  the  14th  March,  1841,  the 
defendants  wrote  to  the  Calcutta  firm,  in  answer 
to  their  letter,  that  the  state  of  their  account 
would  not  warrant  the  defendants  in  meeting  the 
requisition  for  the  pi^esent ;  but,  should  they  be 
in  a  position  to  meet  it  before  November,  they 
would  do  so.  By  letter  of  the  18th  January, 
1842,  the  Calcutta  firm  revoked  their  order  for 
the  appropriation  of  the  money  : — Held,  that  the 
correspondence  did  not  create  an  absolute  con- 
tract on  the  part  of  the  defendants  to  pay  to  the 
plaintiff  the  amount  in  question  out  of  the  re- 
mittances and  consignments,  and  that  conse- 
quently he  could  not  sue  them  for  money  had 
and  received  for  his  use.  Malcolm  v.  Scott,  5 
Ex.  601. 

In  1842,  W.  k  S.,  typefounders,  were  indebted 
to  G.,  the  plaintiff's  testator,  in  6,0002.  for  money 
lent.  The  defendant,  who  was  a  member  of  a 
firm  of  E.  &  S.,  printers,  had  been  accustomed  to 
purchase  of  W.  k  S.  large  quantities  of  type,  for 
which  quarterly  accounts  used  to  be  sent,  and  it 
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was  expected  that  those  dealings  would  be  con- 
tinued. W.  &  S.  being  applied  to  by  G.  for  pay- 
ment, delivered  to  him  the  following  order,  signed 
by  them,  and  directed  to  the  defendant  : — "  We 
hereby  authorize  you  to  pay  on  our  account,  to 
the  order  of  G.,  6,000/.  at  the  following  periods, 
deducting  the  amount  from  the  quarterly  accounts 
for  type  furnished  to  you  and  to  Messrs.  E.  &  S.  ; 
viz.,  11th  November,  1843,  1,000/. ;  llthNovem- 
ber  1844, 1,000/. ;  11th  November,  1845, 1-,000/. ; 
11th  November,  1846,  1,500/.;  11th  November, 
1847,  1,500/."  The  defendant,  on  receiving  this 
order,  wrote  underneath,  "  Having  receivS  the 
foregoing  authority  from  Messrs.  W.  &  S.,  I  under- 
take to  make  you  the  payments  as  above  stated." 
The  instalments  were  paid  up  to  11th  November, 
1844,  but  no  other  part  of  the  6,000/.  was  paid. 
W.  &  S.  continued  to  furnish  the  defendant 
with  type,  the  quarter's  account  of  which  up  to 
the  31st  December,  1845,  amounted  to  651 /.0«.  9d. 
On  the  18th  December,  1845,  the  defendant 
wrote  to  W.  &  S.,  stating  that  he  considered 
himself  bound  to  see  all  the  amounts  due  from 
him  to  them  applied  in  payment  of  the  debt  due 
to  G. : — Held,  that  the  documents  amounted  to 
an  agreement  that,  if  any  of  the  specified  portions 
of  debt  mentioned  therein  were  at  any  time  un- 
paid by  W.  &  S.  to  G.,  and  if,  after  that  event 
had  occurred,  and  came  to  the  knowledge  of  the 
defendant,  any  quarterly  accounts  for  type  should 
become  due  from  the  defendant  to  W.  &  S.,  the 
defendant  would,  so  far  as  those  accounts  would 
extend,  pay  the  debt  from  W.  &  S.  to  G.,  and 
that  such  agreement,  when  assented  to  by  all 
parties,  was  irrevocable,  and  consequently  the 
plaintiffs  were  entitled  to  recover  the  651/.  0*.  9rf. 
Hamilton  v.  Spottuwoode,  4  Kx.  200 ;  18  L.  J., 
Ex.  393. 

Where  Party  has  aoted  upon  it.]— The  plain- 
tiff, a  merchant  at  Sunderland,  having  given  an 
order  to  B.  &  Co.,  at  Dantzic,  for  a  cargo  of  wheat, 
wrote  to  request  that  B.  &  Co.  would  hold  it  at 
the  disposal  of  the  defendants,  merchants  of 
Liverpool,  who  would  lodge  the  necessary  credits 
for  the  remaining  balance,  and  communicated 
this  to  the  defendants.  A  few  days  afterwards, 
and  before  the  wheat  was  shipped  from  Dantzic, 
the  plaintiff  wrote  to  the  defendants  as  follows  : 
— "  We  request  you  will  account  to  Mr.  T.  S.,  of 
Newcastle,  for  the  proceeds  of  the  wheat  we 
have  consigned  to  you,  lying  at  Dantzic,  in 
Messrs.  B.'s  possession,  which  we  wrote  about  to 
you  a  few  days  ago."  The  defendants  assented 
to  this  order,  and  informed  S.  (who  was  largely 
indebted  to  them)  that  they  held  the  wheat  to 
his  account ;  and  on  its  arrival  they  rendered 
accounts  of  the  sale  of  it  to  S.,  and  placed  the 
balance  of  the  proceeds  to  the  credit  of  his 
account  with  them  :— Held,  that  the  plaintiff's 
order  to  account  to-S.  was  an  order  transferring 
the  proceeds  to  him,  and  not  a  mere  order  to  pay 
to  him,  and  was  not  revocable  after  the  defen- 
dant had  acted  upon  it.  D ickenton  v.  Marrow,  1 4 
M.  &  W.  713. 


III.  OF  MONEY  INTO  OR  OUT  OF 

COURT. 

See  Practice. 


IV.   PLEA  OF  PAYMENT. 
1.  When  Nbcbssabt. 

Effect  of  Bnle  at  to  Pleading  Payment] — 
In  an  action  on  a  bill  of  exchiEinge  to  which 
there  is  no  plea  of  payment,  the  rule  14  of 
Trinity  Term,  1853,  prevents  the  defendant  from 
giving  evidence  of  payment,  though  tendered 
only  for  the  purpose  of  shewing  that  the  jury 
ought  not  to  give  damages  in  respect  of  interest, 
as  no  principal  sum  bearing  interest  is  due  in  any 
part  of  the  period  for  which  interest  is  claimed. 
Adams  v.  Palk,  3  Q.  B.  2  ;  2  G.  &  D.  450  ;  6  Jur. 
849. 

R.  &  Co.  being  about  to  open  an  account  with 
the  Union  Bank,  the  defendant  and  one  Black 
signed  the  following  guarantee  : — **  In  considera- 
tion of  the  Union  Bank  agreeing  to  advance  and 
advancing  to  R.  &  Co.  any  sum  or  sums  of  money 
they  may  require  during  the  next  eighteen 
months,  not  exceeding  in  the  whole  1,0C^/.,  we 
hereby  jointly  and  severally  guarantee  the  pay- 
ment of  any  such  sum  as  may  be  owing  to  the 
bank  at  the  expiration  of  that  period."  The 
sum  of  1,000/.  was  placed  by  the  bank  to  the 
credit  of  R.  &  Co.'s  drawing  account,  and  R.  k.  Co. 
were  debited  -with  1,000/.  in  a  loan  account. 
R.  &  Co.  from  time  to  time  drew  cheques  against, 
and  paid  money  to  the  credit  of,  their  drawing 
account.  Over  1,000/.  was  paid  in  by  R.  &  Co., 
and  they  were  not  debtors  on  the  drawing 
account  when  it  was  finally  closed.  The  loan 
account  remained  unaltered.  The  bank  sued  the 
defendant  for  1,000/.  on  the  guarantee,  and  after 
the  commencement  of  the  action  Black  paid  the 
bank  500/.  in  discharge  of  his  liability.  The  de- 
fendant did  not  plead  this  payment : — Held,  that 
the  guarantee  was  a  continuing  one,  and  his  lia- 
bility was  not  discharged  by  the  payments  made 
by  R.  &  Co.,  and  that  by  r.  14,  T.  T.  1853,  he 
could  not,  in  the  absence  of  a  proper  plea  of  pay- 
ment, give  the  payment  by  Black  in  evidence  in 
mitigation  of  damages  ;  and  that  the  bank  was 
therefore  entitled  to  recover  the  full  amount 
claimed ;  but  that  the  court  having  power  to 
amend  the  pleadings  would  reduce  the  verdict  by 
500/.  on  payment  by  the  defendant  of  the  costs 
of  the  rule.  Laurie  v.  Scholejield^  5  L.  R.,  C.  P. 
622  ;  38  L.  J.,  C.  P.  290. 

Payment  cannot  be  given  in  evidence,  under 
a  replication  of  never  indebted  to  a  plea  of  set- 
off.    Miller  v.  Atlee,  3  Ex.  799  ;  13  Jur.  431. 

A  defendant  cannot  give  in  evidence,  in  miti- 
gation of  damages,  circumstances  which,  if 
pleaded,  would  have  been  a  bar  to  the  action, 
more  especially  where  money  has  been  paid  into 
court.  8peek  v.  Phillips,  7  D.  P.  C.  470  :  5  M. 
&  W.  279. 

In  an  action,  a  bill  of  particulars  described  the 
action  as  brought  "to  recover  77/.  4#.  \l\d,  for 
work  and  labour,"  &c.,  the  particulars  of  which 
exceed  three  folios ;  and,  referring  to  an  account 
delivered  before  action,  which  stated  that  the 
plaintiff  intended  to  go  for  77/.,  the  balance  of 
123/.,  and  acknowledged  receipts  by  cash  for  the 
46/.  difference : — Held,  that  this  admission  did 
not  preclude  the  necessity  of  pleading  payment 
of  the  46/.  Bosley  v.  Moore,  8  D.  P.  C.  376  :  4 
Jur.  341. 

Particulars  of  demand  in  an  action  on  a  bill  of 
exchange,  and  for  goods  sold  and  delivered, 
stated  goods  sold  and  delivered  to  the  amount  of 
42/,  5«.  J  they  then  gave  credit  for  a  biU  of 
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367.  Ss,f  and  to  the  balance  of  5Z.  17s,  added  a 
further  sum  of  lOL  18«.  for  goods ;  and  to  the 
amount  of  the  two  sums  (162.  15«.)  added  the 
amount  of  362.  Ss,  "  for  the  bill  mentioned,  and 
indorsed  by  the  defendant :" — Held,  that  the  de- 
fendant could  not  avail  himself  of  the  transfer 
of  the  bill  to  the  plaintiff  without  an  appropriate 
plea,  as  the  two  items  in  the  particulars,  with 
respect  to  the  bill,  destroyed  each  other,  so  that 
there  was  no  admission  of  payment.  Green  v. 
Smithies,  1  G.  &  D.  395  :  5  Jur.  1196  ;  1  Q.  B. 
796. 

Where  a  sum  of  money  had  been  paid  to  the 
plaintiff  after  action,  and  there  was  no  plea  of 
payment,  the  court,  on  motion,  the  payment  not 
being  denied,  allowed  the  damages  to  be  reduced 
by  that  sum.  Richardson  v.  Uohertson,  1  M.  dc 
W.  463  ;  5  D.  P.  C.  83  ;  2  Gale,  80. 

Credit  giyexL  in  Fartioulari.]— Where  a  plain- 
tiff  gives  credit  in  his  particulars  of  demand  for 
payments,  whether  made  before  or  after  action, 
and  goes  only  for  the  balance,  a  plea  of  payment 
is  to  be  taken  as  pleaded  to  such  balance  ;  and  if 
the  defendant  proves  payment  to  that  amount, 
independently  of  the  sums  credited  in  the  par- 
ticulars, he  is  entitled  to  a  verdict.  Eastwick  v. 
Harman,  6  M.  &  W.  13  ;  8  D.  P.  C.  399. 

Action  for  goods  sold  and  delivered.  Pleas: 
never  indebted  and  payment.  The  plaintifb,  in 
their  particulars  of  demand,  stated,  that  the  ac- 
tion was  brought  to  recover  a  balance  amounting 
to  29/.  \s.  ld.j  and  gave  credit  for  sums  paid,  to 
the  amount  of  920/.  8*.  lid.  The  value  of  the 
goods  originally  sold  and  dclivei'ed  was  949/.  10«., 
but  goods  had  been  returned  to  the  value  of 
84/.  18#.,  which  reduced  the  former  sum  to 
864/.  12*. : — Held,  that  the  particulars  of  demand 
must  be  considered  as  giving  credit  for  the  value 
of  the  goods  returned ;  and  that  the  plea  of  pay- 
ment was  not  proved.  Lamb  v.  Aficklmjoaite,  1 
Q.  B.  400  ;  1  G.  &  D.  136  ;  9  D.  P.  C.  531  ;  5  Jur. 
339. 

A  declaration  claimed  44/.  The  only  plea  was 
payment  and  acceptance  of  15/.,  in  satisfaction  of 
the  debt.  After  issue  joined,  on  a  traverse  to  the 
plea,  a  verdict  was  found  for  the  defendant : — 
Held,  that  the  plaintiff  was  not  entitled  to  judg- 
ment non  obstante  veredicto,  because,  although 
the  general  rule  of  law  is  that  payment  of  a 
smaller  sum  cannot  be  pleaded  in  satisftvction  of 
a  larger,  yet  since  the  rule  of  court,  which  re- 
lieves a  defendant  from  pleading  payment  when 
a  plaintiff  by  his  particulars  gives  credit  for  a 
payment,  the  court  will,  after  verdict,  presume, 
unless  the  contrary  is  proved,  that  the  plaintiff 
may  have  delivered  particulars  giving  credit 
for  payments,  and  so  reducing  the  balance 
sought  to  be  recovered  to  an  amount  less  than 
that  covered  by  the  sum  stated  in  the  plea. 
Turner  v.  CW/iiw,  20  L.  J.,  Q.  B.  269  ;  15  Jur.  177. 

Particulars  of  demand  stated  the  action  to  be 
brought  to  recover  "  a  sum  of  27/.  13«.,  being  the 
balance  due  after  giving  credit  for  all  payments 
on  account,  and  for  such  sums  as  the  defendant 
might  have  to  set  off  against  the  plaintiff  ; "  the 
particulars  then  stated  the  items  of  the  plaintiff's 
demand  to  the  amount  of  120/. : — Held,  that 
these  particulars  did  not,  within  the  meaning  of 
the  rule  of  court,  T.  T.  1  Vict.,  give  credit  for  a 
sum  of  money  admitted  to  have  been  paid,  or 
that  they  did  claim  a  balance  within  the  mean- 
ing of  the  proviso.  Morris  v.  Jones,  1  Q.  B. 
397  ;  1  G,  &  D.  13  J  6  Jur.  987. 


2.  Form  and  Construction  op  Plea. 

Payment  should  be  pleaded  in  confession  and 
avoidance.  Ooodchild  v.  Pledge,  1  M.  &  W. 
363  ;  5  D.  P.  C.  89  ;  2  Gale,  7. 

Kost  be  Considered  with  Beferenoe  to  Time 
of  Trial.] — ^A  declaration  contained  two  counts, 
the  former  for  10/.  for  instruction,  the  latter  for 
10/.  on  an  account  stated.  Damages  were  laid 
at  20/.  The  defendant  pleaded,  1st,  non  assump- 
sit ;  2ndly,  payment  of  10/.  in  satisfaction.  The 
plaintiff,  before  the  trial,  entered  a  nolle  prose- 
qui to  the  second  count.  At  the  trial,  the 
defendant  had  a  verdict  on  the  plea  of  payment : 
— Held,  that  the  record  must  be  looked  at  at 
the  time  of  trial,  and  not  when  the  pleas  were 
pleaded,  and  that,  therefore,  the  plaintiff  was 
not  entitled  to  judgment,  non  obstante  vere- 
dicto, on  the  ground  that  payment  of  a  smaller 
sum  was  pleaded  in  satisfaction  of  a  larger. 
Wright  v.  Acres,  1  N.  &  P.  761 ;  6  A.  &  E,  726  ; 
W.,  W.  &  D.  328. 

Wliat  Cored  by  Verdict.]— A  plea,  against  the 
further  maintenance  of  the  action,  alleging  that 
since  the  commencement  of  the  action,  to  recover 
a  sum  of  money,  the  defendant  paid,  and  the 

Slaintiff  received,  the  same  in  satisfaction  of  the 
efendant^s  promise  and  of  all  damages,  without 
the  like  allegation  as  to  costs  also,  is  good  after 
verdict.  Corbett  v.  Swinburne,  3  N.  &  P.  551  ; 
8  A.  &  E.  673  ;  1  W.,  W.  &  H.  511. 

A  plea  of  payment  of  a  smaller  sum  of  money 
in  bar  of  a  claim  for  a  larger  sum  in  indebitatus 
assumpsit,  is  not  cured  by  verdict.  Down  v. 
Hatcher,  2  P.  &  D.  292  ;  10  A.  &  E.  121 ;  3  Jur. 
651, 

Certainty.]— A  plaintiff  declared  for  163/.  I6s., 
being  the  amount  of  rent  claimed  to  be  due  in 
respect  of  the  use  and  occupation  of  apartments 
in  his  house  by  the  defendant  for  one  year,  at  a 
certain  weekly  rent  from  the  26th  of  February, 
1839,  to  the  24th  of  February,  1840.  The  defen- 
dant pleaded,  as  to  so  much  of  the  rent  claimed 
as  accrued  due  "  before  and  on  the  27th  of  July, 
1839,"  payment : — Held,  that  the  plea  was 
uncertain,  the  period  between  the  25th  of  Feb- 
ruary and  27th  of  July  being  twenty-one  weeks 
and  five  days,  and  that  the  words  "  and  on  " 
could  not  be  rejected  so  as  to  render  the  plea 
applicable  only  to  the  period  of  twenty-one 
weeks.  Dunn  v.  Di  Nuovo,  3  Scott,  N.  R.  487  ; 
9  D.  P.  C.  841  ;  6  Jur.  578. 


Construction.] — In  an  action  for  goods  sold, 
the  defendant  pleaded,  except  as  to  5/.  10«.  'id,, 
nunquam  indebitatus  ;  and  as  to  that  sum,  that 
the  plaintiff  ought  not  further  to  maintain  his 
action  ;  because,  he  says,  that  after  the  causes 
of  action  accrued  to  the  plaintiff,  and  after  the 
commencement  of  the  suit,  he  paid  to  the  plain- 
tiff, who  accepted  and  receiv^,  a  large  sum  of 
money,  to  wit,  5/.  13«.  Id.,  in  full  satisfaction 
and  discharge  of  all  the  causes  of  action  which 
relate  to  the  sum  of  6/.  10#.  3rf. : — Held,  that 
the  plea  being  pleaded  to  a  portion  of  the  debt 
only,  and  not  to  the  damages  and  costs  apper- 
taining thereto,  was,  nevertheless,  a  good  answer 
to  so  much  as  it  was  pleaded  to,  although  it  was 
larger  than  necessary  in  the  concluding  part. 
Henry  v.  Earl,  8  M.  &  W.  228  ;  9  P.  P.  C.  725  ; 
5  Jur.  828. 


1163 


PAYMENT— PJea  0/  Payment. 


1164 


Held,  also,  that  the  plaintiff  might  sign  judg- 
ment for  any  damage  which  was  not  answer^ 
by  the  plea.    lb, 

A  general  plea  of  payment  most  be  taken  to 
be  pleaded  to  the  particular  sums  for  which  the 
action  is  brought ;  and  where  the  claim  is  for  a 
balance  due,  after  deducting  such  payment  the 
plaintiff  may  recover  for  it  without  a  new 
assignment.  Dyte  v.  Hawker ^  1  D.  &  L.  189  ; 
12  L.  J.,  Q.  B.  338  ;  7  Jur.  768. 

Payment  may  be  pleaded  generally  to  all  the 
counts  of  a  declaration  ;  and,  if  alleged  to  have 
been  made  after  the  cause  of  action  accrued,  it  is 
immaterial  that  the  day  actually  specified  is  a 
day  before  the  cause  of  action  accrued.  Becsley 
V.  Dolley,  6  Bing.  N.  0.  37  ;  8  Scott,  243. 

To  an  action  for  goods  sold  and  delivered,  the 
defendant  pleaded,  that  the  sum  claimed  was 
the  price  of  goods  sold  by  sample  ;  that  after  the 
delivery  of  the  goods  a  dispute  arose  whether  or 
not  the  goods  were  equal  to  sample ;  that  in 
consideration  that  the  defendant  would  pay  at 
once  to  the  plaintiff  681/.,  being  the  whole  sum 
due,  except  40/.,  claimed  by  the  defendant  as  a 
deduction  from  the  price,  in  consequence  of  the 
alleged  inferiority  in  quality,  the  plaintiff  agreed 
that  the  latter  sum,  being  the  residue  of  the 
price,  instead  of  being  paid  over  directly  to  the 
plaintiff,  should  be  deposited  in  the  hands  of 
third  persons,  to  be  held  by  them  in  trust  for 
the  plaintiff  and  the  defendant  until  the  dif- 
ference as  to  the  quality  should  be  adjusted 
between  the  parties.  That  the  defendant  per- 
formed the  agreement  on  his  part,  and  paid  to 
the  plaintiff  681/.,  and  deposited  40/.  in  the 
hands  of  the  third  persons,  where  the  same 
jemained,  awaiting  the  adjustment  of  the  dif- 
ference ;  and  that  the  defendant  had  always 
been  reiEidy  to  concui  in  all  acts  and  matters 
necessary  to  bring  the  difference  to  an  i^ljust- 
ment,  according  to  the  agreement : — Held,  an 
answer  to  the  action,  as  amounting  to  a  special 
plea  of  payment.  Page  v.  Meek^  3  B.  &  S.  259  ; 
32  L.  J..  Q.  B.  4  ;  9  Jur.,  K.  S.  362  ;  7  L.  T. 
270;  11  W.  R.  23. 

3.  Subsequent  Peocbbdings. 

Beplication.] — To  a  plea  of  payment  of  a  sum 
in  satisfaction  and  discharge  of  the  defendant's 
promise,  a  replication  that  the  defendant  did 
not  pay  it  in  satisfaction  and  discharge,  nor  did 
the  plaintiff  receive  it  in  satisfaction  and  dis- 
charge, is  unobjectionable.  Webb  v.  Weatherby, 
1  Bing.  N.  C.  502  ;  1  Scott,  477  ;  1  Hodges,  39. 

Where  a  defendant  pleads  that  he  paid,  and 
the  plaintiff  accepted,  moneys  in  satisfaction,  a 
replication  alleging  that  the  plaintiff  did  not 
accept  the  moneys  in  satisfaction,  puts  the  pay- 
ment, as  well  as  the  acceptance,  in  issue. 
Kidley  v.  IHntlall,  7  A.  &  E.  134. 

4.   DiSTBIBUTIVE. 

A  defendant  who  pleads  payment  of  the  whole 
amount  of  a  bill  of  exchange  or  promissory  note, 
but  proves  payment  of  part  only,  is  entitled  to 
the  benefit  of  such  payment  in  reduction  of 
damages.  Lord  v.  Ferrand,  1  D.  &  L.  630  ;  13 
L.  J.,  Ex.  111. 

Where  a  plaintiff  proved  a  debt  of  11/.  18*.  \d,, 
and  the  defendant  established  a  defence  under 
one  plea  as  to  18*.,  under  a  set-off  as  to  7/.  8*., 
and  also  a  payment  of  4/.  after  the  commence- 


ment of  the  suit,  thus  affording  an  answer  to  the 
whole  of  the  plaintiff's  demand : — Held,  that 
the  payment  having  been  made  after  the  com- 
mencement of  the  suit,  the  plaintiff  was  entitiol 
to  a  verdict,  with  nominal  damages,  on  the  plea 
of  set-off.  Spradbery  v.  Gillam^  20  L.  J.,  Ex. 
237. 

Before  the  15  &  16  Vict.  c.  76,  s.  75,  pleas  of 
payment  or  setoff  could  not  be  found  distribu- 
tively,  unless  the  amount  proved  by  the  defen- 
dant equalled  the  plaintiff's  claim.  Kilmer  v. 
Bailey,  7  D.  P.  C.  803 ;  5  M.  &  W.  382 ;  3  Jur. 
894. 

Or,  with  the  other  pleas,  afforded  an  answer 
to  the  whole  cause  of  action.  Tiu^k  v.  Tuck,  5 
M.  &  W.  109  ;  7  D.  P.  C.  373 ;  2  H.  &  H.  71. 

6.  Peoop  op  Plea. 

a.  Wliat  Amounts  to  Payment. 

Bebt  exceeding  Credit  giyen.] — Where  a  de- 
claration in  an  action  for  work  and  labour  and 
materials  gives  credit  for  payment  of  part  of  the 
original  debt,  and  alleges,  as  a  breach,  that  the 
defendant  has  not  paid  the  residue,  to  which  the 
defendant  pleads  never  indebted,  the  plaintiff  is 
bound  to  prove  the  existence  of  a  debt  exceeding 
the  amount  for  which  credit  has  been  given. 
,  Pi  ice  V.  Peejt,  11  M.  k  W\  576  ;  12  L.  J.,  Ex. 
373  ;  7  Jur.  600. 

Payment  of  Smaller  Bum.] — A  declaration 
stated,  that  heretofore,  to  wit,  on  the  6th  May, 
1839,  in  consideration  that  the  plaintiff  would 
supply  S.  with  goods  on  credit,  the  defendant 
promised  to  be  responsible.  Averment  of  the 
supply  of  such  goods,  to  wit,  on  the  7th  May, 
1839,  and  other  subsequent  days,  at  prices  agreed 
upon  by  the  plaintiff  and  S.,  and  amounting  to 
a  large  sum,  to  wit,  the  sum  of  78/.  Plea,  that 
S.  did,  on  the  Ist  October,  1841,  pay  the  sum  in 
the  declaration  mentioned,  in  satisfaction  of  that 
sum,  and  of  all  damages  in  respect  thereof.  The 
replication  traversed  the  plea.  The  plaintiff 
proved  delivery  of  goods  to  the  amount  of  178/., 
and  the  defendant  proved  payments  to  the 
amount  of  100/. : — Held,  that,  as  the  declaration 
and  plea  were  both  general,  the  defendant  was 
bound  to  prove  payment  of  all  the  goods  de- 
livered, and  that  the  plaintiff  was  entitled  to 
recover  78/.  without  a  new  assignment.  Mo$es 
V.  Levy,  3  G.  &  D.  536 ;  4  Q.  B.  213  ;  12  L.  J., 
Q.  B.  143  ;  7  Jur.  280;  5.  P.,  Kenningham  v. 
Alison  or  Ilarruon,  2  D.,  N.  S.  658 ;  12  L.  J., 

C.  P.  3. 

Satisfaction— What  Defendant  moat  ghew.]— 
On  a  plea  of  payment  and  acceptance  in  satis- 
'  faction  to  a  declaration  in  indebitatus  assump- 
sit, it  was  not  necessary  to  prove  payment  of  the 
whole  sum  stated  in  the  plea,  if  the  defendant 
proved  enough  paid  to  cover  the  plaintiff*s  real 
demand.    Falcon  v.  Benn,  2  Q.  B.  314  j  1  G.  & 

D.  646  ;  6  Jur.  1156. 

Of  Part.]-— A.  being  indebted  to  B.  in  25/.  on 
an  overdue  bill,  gave  B.  9/.  and  a  fresh  bill  for 
the  balance  of  the  25/.  and  interest  on  renewal, 
and  asked  B.  to  take  the  money  and  the  new 
bill  in  lieu  of  the  old  one.  B.  refused  to  do  so, 
and  returned  the  fresh  bill  to  A.,  but  kept  the  9/., 
though  A.  demanded  it  back : — Held,  per  Pol- 
lock, C.  B.,  and  Piatt,  B.,  that  this  was  evidence 
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to  support  a  plea  of  payment  of  9^. ;  per  Parke, 
B.f  and  Martin,  B.,  that  it  proved  a  set-off  only, 
and  not  a  payment ;  for  that  payment  post  diem 
requires  the  assent  of  both  parties,  and  this  pay- 
ment was  clogged  with  a  condition  with  which 
B.  refused  to  comply.  Tfimna^  v.  CrosSy  7  Ex. 
728  ;  21  L.  J.,  Ex.  261. 

Payment  by  Agfents.] — On  the  insolvency  of  a 
banking  company,  W.,  one  of  the  principal 
shareholders,  gave  bills  and  other  securities  to 
another  bank  to  cover  advances  to  be  made  by 
that  bank  for  the  payment  of  the  public  creditors 
of  the  insolvent  company,  out  of  which  advances 
the  debts  of  such  creditors  were  paid,  and  at 
the  same  time,  the  debts  were  assigned  by  the 
creditors  to  II.,  as  a  trustee  for  W.,  by  a  deed 
which  recited  these  facts,  and  that  R.  had  agreed 
to  pay  the  amount  of  the  bills,  on  having  an 
assignment  to  him  of  the  debts.  In  an  action 
brought  by  one  of  the  original  creditors  for  W.'s 
benefit  against  certain  of  the  shareholders  of  the 
insolvent  company  to  recover  the  amount  of  his 
debt : — Held,  that  these  facts  did  not  support  a 
plea  of  pavment  of  the  debt  by  the  defendants. 
M'Intyrev.  Miller,  13  M.  &  W.  725. 

Action  on  a  bill  of  exchange  for  419/.  2#.  First 
plea,  as  to  4/.  18«.,  parcel  of  the  sum  mentioned 
in  the  declaration,  payment  ol  hi.  into  court. 
Second  plea,  as  to  the  residue  of  that  sum,  that 
the  plaintiffs  were  agents  and  brokers  for  H.,  and, 
as  such,  sold  property  for  him  for  415/.  12*.  6rf., 
which  was  to  be  paid  at  a  date  to  arrive  before 
the  maturity  of  the  bill ;  that  H.  had  applied  to 
the  plaintiffs  to  advance  him  this  money,  which 
they  had  agreed  to  do  if  he  would  procure  the 
defendants'  acceptance  of  the  bill,  they  under- 
taking to  appropriate  the  purchase-money  in 
satisfaction  of  the  bill.  Averment,  that  the  pur- 
chase money  Was  received  before  the  bill  became 
due,  and  was  sufficient  to  satisfy  the  residue  of 
the  bill.  Third  plea,  to  the  residue,  payment  of 
415/.  12*.  ^d,  before  the  bill  became  due  and 
before  action,  in  discharge  of  the  promises  and 
all  damages  as  to  the  residue.  The  facts  were 
that  the  plaintiffs  sold  shares  for  H.  for 
415/.  12*.  Qd.  Before  the  settling  day  he  ap- 
plied to  the  plaintiffs  for  this  money,  and  they 
agreed  to  advance  it  if  he  would  procure  the 
defendants'  acceptance  for  the  amount,  promising 
to  appropriate  the  purchase-money  to  its  dis- 
charge. The  bill  was  drawn  for  a  period  beyond 
the  settling  day,  and  for  419/.  2*.,  to  cover  the 
accruing  interest.  The  defendants  accepted  the 
bill  on  the  faith  of  this  arrangement.  The  pur- 
chase-money was  received  in  due  time: — Held, 
after  a  verdict  for  the  defendants  on  the  second 
and  thii-d  pleas,  first,  that  the  facts  were  evi- 
dence of  payment  by  the  defendants,  and  that 
the  proceeds  of  the  shares,  when  received  by  the 
plaintiffs,  was  money  paid  to  the  plaintiffs  on 
the  defendants'  account,  and  as  their  agent. 
miU  V.  Meynardy  10  Q.  B.  266  ;  16  L.  J.,  Q.  B. 
11,  306. 

Held,  secondly,  that  the  plaintiffs  had  no  right 
to  deduct  from  the  proceeds  of  the  shares  a  sum 
due  from  H.  to  plaintiffs  for  brokerage  on  a 
previous  purchase  for  him.     Ih. 

Action  on  a  bond  :  plea,  payment.  The  sum  of 
200/.  having  been  lent  by  the  plaintiff  to  the  de- 
fendant on  his  bond,  through  M.,  the  defendant's 
attorney,  and  who  acted  for  him  generally  as  his 
agent  in  his  pecuniary  affairs,  and  repayment 
being  afterwaixis  demanded,  M.  obtained  from 


his  bankers  (the  real  plaintiffs  in  the  case)  an 
advance  of  40io/.  for  himself,  depositing  the  bond 
in  question  and  another  bond  as  a  security  for 
repayment,  stating  in  a  letter  to  the  plaintiff 
that  he  had  laid  down  the  money  to  prevent  her 
any  further  inconvenience.  The  defendant  was 
not  aware  of  the  application  for,  or  of  the  repay- 
ment of,  the  200/. : — Held,  that  this  was  not  a 
payment  by  the  defendant.  Lueas  v.  Wilkin" 
8071, 1  H.  &  N.  420  ;  26  L.  J.,  Ex.  13. 

In  an  action  for  sheep  sold  and  delivered,  the 
defendant  pleaded  a  payment  of  175/.  It  was 
proved  by  J.  that  he  received  176/.  from  the  de- 
fendant's wife,  and  gave  it  to  the  plaintiff : — 
Held,  that  evidence  might  be  given,  that  when 
the  wife  gave  the  defendant  the  money,  she  told 
J.  to  take  it  to  the  plaintiff  for  the  sheep.  Walter 
V.  LemiSy  7  C.  &  P.  344. 

The  defendant  and  K.  gave  their  joint  and 
several  promissory  note  to  the  plaintiffs,  and  the 
latter  subsequently  agreed  with  K.  and  L.  to  take, 
and  did  take,  L.'s  bill  of  exchange  in  satisfac- 
tion of  the  defendant's  liability  on  the  note.  R., 
by  L.'s  authority,  paid  the  bill  when  due  : — Held, 
in  an  action  on  the  note,  that  these  facts  sup- 
ported a  plea  of  payment  by  the  defendant. 
Tkorne  v.  Smith,  2  L.,  M.  &  P.  43  ;  20  L.  J.,  C. 
P.  71  ;  15  Jur.  469. 

Payment  to  Agpent — Igpnorance.] — Four-fifths 
of  a  rate  were  assessed  upon  the  owners,  and 
one-fifth  upon  the  occupiers.  For  four  years  the 
occupiers,  on  payment  of  their  rent,  were  allowed 
by  the  owner's  agents  (who  were  ignorant  of  an 
agreement  between  them)  to  deduct  from  the 
amount  of  rent  the  four-fifths  of  the  rate,  and 
a  receipt  was  given  for  the  balance  : — Held,  in  an 
action  to  recover  the  sums  so  allowed,  as  arrears 
of  rent,  that  the  facts  supported  a  plea  of  pay- 
ment. Walker  v.  Andrewxj  3  M.  &  W.  312 ;  1 
H.  &  H.  87. 

Weekly  Payments.]— By  the  rules  of  a  50/. 
money  club,  each  member  was  to  pay  a  weekly 
sum  for  each  of  his  shares,  and  to  take  his  share 
by  sale,  as  the  sum  of  50/.  was  paid  in  by  the 
members,  upon  giving  security,  to  be  approved 
of  by  the  committee.  Interest  to  be  paid  from 
immediately  after  the  sale.  B.  being  a  member 
of  such  club  for  a  40/.  share  (which  was  subject 
to  similar  rules  as  the  50/.  shares),  became  a  pur- 
chaser of  a  40/.  share,  and,  together  with  the  de- 
fendant and  another  person,  gave  a  joint  pro- 
missory note  to  the  treasurer  of  the  club  for  40/. 
payable  on  demand,  with  interest.  The  weekly 
payments  were  duly  made  for  some  time  by  B. 
and  his  sureties ;  but,  on  their  being  discon- 
tinued, an  action  was  brought  upon  the  note  for 
the  full  amount : — Held,  that  the  weekly  pay- 
ments were  not  evidence  under  a  plea  of  pay- 
ment. Jones  V.  Oretton,  8  Ex.  773 ;  22  L.  J., 
Ex.  247. 

Lapse  of  Time.] — In  an  action  on  a  contract 
by  which  the  defendant  admitted  a  receipt  of 
40/.  in  part  payment  of  a  pianoforte  which  he 
undertook  to  deliver  to  the  plaintiff  on  his  return 
to  England,  the  defendant  pleaded  that  he  did 
deliver  a  pianoforte,  and  allow  the  sum  of  40/. 
as  part  payment : — Held,  that  the  lapse  of  up- 
wards of  twenty  years  from  the  time  of  the 
making  of  the  contract  was  not  a  prim^  facie 
proof  of  the  plea.  Sihoni  v.  Kirkman,  1  M.  &  \V. 
418  ;  2  Gale,  51. 
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Fraudulent  Preference.] — A.  gaarantoed  the 
payment  to  B.  of  two  bills  of  exchange  accepted 
by  C.  C.  afterwards  handed  over  the  amount  of 
the  bills  to  B.  A  fiat  having  issued  against  C, 
his  assignees  recovered  the  money  from  B.,  as 
having  been  paid  by  way  of  fraudulent  prefer- 
ence. In  an  action  by  B.  against  A.  upon  the 
guarantee,  A.  pleaded  that  C.  had  paid,  and  B. 
bad  received,  the  money  in  satisfaction  of  the 
bills,  which  allegation  was  traversed  by  the  repli- 
cation : — Held,  that  this  payment  did  not  amount 
to  a  payment  in  satisfaction.  PHtclmrd  v. 
mtch/rocky  6  M.  &  G.  851  ;  6  Scott,  N.  R.  851  ; 
12  L.  J.,  C.  P.  322. 

Held,  also,  that  B.  might  prove  the  facts  under 
this  replication.    lb. 

Time  when  Payment  Hade.] — In  an  action  for 
goods  sold,  the  plaintiff  prov^  that  he  filed  his 
bill  at  half-past  eleven  in  the  forenoon  of  24th 
December,  and  the  defendant  gave  in  evidence  a 
receipt  for  the  sum  demanded  dated  the  same 
day : — Held,  that  this  was  no  answer  to  the 
action,  without  proof  that  the  payment  was  made 
before  filing  the  bill.  Godard  v.  BenjamiTi^  3 
Camp.  331. 

b.  By  One  of  several  Oo-Contraotors. 

A  payment  by  one  of  several  makers  of  a  joint 
and  several  promissory  note,  may  be  pleaded  by 
any  one  of  the  parties  as  a  payment  by  himself. 
Beaumont  v.  Greathead^  3  I).  &  L.  631  ;  2  C.  B. 
454  ;  15  L.  J.,  C.  P.  130. 


0.  In  Satisfaction  of  Debt,  Damasres  and 

Oosts. 

In  what  Cases.] — In  an  action  for  a  debt  a  plea 
of  payment  before  action,  in  full  satisfaction  and 
discharge  of  all  the  causes  of  action  in  the  de- 
claration mentioned,  is  a  plea  to  the  damages  as 
well  as  to  the  debt.  Tr'ta^on,  v.  Barrinffton,  4  D.  & 
L.  273  ;  16  M.  &  W.  61 ;  16  L.  J.,  Ex.  2  ;  10  Jur. 
928. 

Payment  and  acceptance  of  a  sum  which  is  the 
amount  of  a  debt  certain,  in  respect  of  the  omis- 
sion to  pay  which  the  creditor  is  entitled  to 
nominal  damages,  is  sufficient  evidence  to  sup- 
port a  plea  of  payment  of  the  debt  and  damages. 
Beaumont  v.  Greatheadj  3  D.  &  L.  631 ;  2  C.  B. 
494  ;  16  L.  J.,  C.  P.  130. 

A  person  who  accepts  the  amount  of  a  debt,  in 
respect  of  the  nonpayment  of  which  at  the  stipu- 
lated period  he  has  become  entitled  to  nominal 
damages,  cannot,  after  the  acceptance  of  the 
debt,  sue  for  such  nominal  damages.    lb, 

A  declaration  contained  three  counts  ;  the  first 
on  a  bill  of  exchange,  the  second  for  money  lent, 
and  the  third  upon  an  account  stated,  concluding 
to  the  plaintijff's  damage  of  lOl.  The  defendant 
pleaded,  first,  as  to  10*.,  parcel  of  the  moneys  in 
the  first  and  last  counts  (averring  identity),  pay- 
ment and  acceptance  in  satisfaction  before  action 
brought ;  and  secondly,  as  to  the  residue  of  the 
first  and  last  counts,  payment  and  acceptance, 
after  action,  of  50?.,  in  satisfaction  and  discharge 
*'  of  the  causes  of  action  in  the  introductory  part 
of  the  plea  mentioned  :** — Held,  that  the  second 
plea  sufficiently  answered  the  damages  for  the 
detention  of  the  moneys  mentioned  in  the  first 
and  third  counts.  Gell  v.  Burgess,  7  C.  B.  16  ; 
6D.  &L.  547. 


Smaller  Snm.] — Payment  of  a  smaller  sum, 
with  an  agreement  to  abandon  a  defence  and  pay 
costs,  may  be  pleaded  in  satisfaction  of  a  lai^r 
demand,  whether  liquidated  or  unliquidated. 
Cooper  V.  Parker,  15  C.  B.  822  ;  3  C.  L.  R.  823  ; 
24  L.  J.,  C.  P.  68  ;  1  Jur.,  N.  S.  281— Ex.  Ch. 

Payment  since  Action.]— After  service  of  the 
writ  of  summons  in  an  action  for  a  debt,  and 
before  declaration,  the  defendant  paid  the  debt. 
The  declaration  was  then  served,  accompanied 
with  particulars  stating  that  the  action  was 
brought  to  recover  1*.  damages  and  costs,  the 
debt  having  been  paid  since  action.  The  only 
plea  was  never  indebted,  upon  which  the  jury 
found  for  the  plaintifE : — Held,  first,  that  the 
plaintiff  was  entitled  to  damages  for  the  tleten- 
tion  of  the  debt.  Nosotti  v.  Page,  10  C.  B.  643  ; 
2  L.,  M.  &  P.  8  ;  20  L.  J.,  C.  P.  81. 

Held,  secondly,  that  the  plaintiff  was,  notwith- 
standing the  particulars,  entitled  to  a  verdict 
and  judgment  for  the  amount  of  the  debt,  as 
well  as  of  the  damages  and  costs.    lb. 

Answer  to  Debt  but  not  Damages.] — To  a  de- 
claration containing  counts  for  goods  sold  and 
delivered,  and  upon  accounts  stated,  a  plea  that 
the  goods  were  warranted  at  the  time  of  sale  to  be 
of  good  and  sound  quality,  and  that  the  accounts 
were  stated  in  respect  of  the  goods  and  not  other- 
wise ;  that  -when  the  goods  were  delivered,  he  dis- 
covered that  they  were  not  of  good  and  sound 
quality  ;  that  disputes  arose  between  him  and 
the  plaintiff  in  respect  of  the  breach  of  warranty  ; 
that  after  the  commencement  of  the  action,  and 
after  the  last  pleading  in  it,  it  was  agreed  that 
the  defendant  should  pay  to  the  plaintiff  601,  in 
settlement  of  the  debt  sought  to  be  recovered  ; 
that  he  thereupon  paid  to  the  plaintiff  the  60Z., 
and  the  plaintiff  accepted  and  received  the  same 
in  satisfaction  and  discharge  of  the  debt,  is  a 
bad  plea,  as,  although  pl^ed  to  the  whole 
declaration,  it  only  answered  the  claim  of  the 
plaintiff  in  respect  of  the  debt,  and  not  in 
respect  of  the  nominal  damages  which  the  plain- 
tiff might  be  entitled  to  recover.  Ash  v.  Povj?- 
peville,  3  L.  R.,  Q.  B.  86  ;  37  L.  J.,  Q.  B.  55  ;  16 
W.  R.  191 ;  8  B.  &  S.  825. 

Costs  not  Paid.] — ^Action  for  goods  sold  and 
delivered.  Plea,  except  as  to  221,  8«.  3<^.,  parcel, 
never  indebted ;  and  as  to  22^.  %s,  *dd.,  pay- 
ment after  action  brought  of  22/.  8«.  3/^.,  in 
satisfaction  of  the  claim  of  22Z.  8«.  3£?.,  and  all 
damages  accrued  in  respect  thereof.  At  the 
trial,  the  plaintiff  offered  no  evidence  on  the 
first  issue,  and  the  defendant  proved  that  he 
paid  222.  8^.  3^.  to  the  plaintiff,  who  accepted 
it,  no  mention  being  made  of  costs : — Held,  first, 
that  the  plea  was  not  proved,  since  the  costs, 
which  were  part  of  the  damages,  were  not  paid, 
and  therefore  the  plaintiff  was  entitled  to  a 
verdict  with  nominal  damages.  Cook  or  Cooke 
V.  Hopewell,  11  Ex.  555  ;  25  L.  J.,  Ex.  71 ;  2 
Jur.,  N.  S.  66. 

Held,  secondly,  that  Reg.  Gen.,  T.  T.  1863,  r. 
22,  did  not  affect  the  plaintiff's  right  to  main- 
tain the  action  in  respect  of  the  costs.    lb. 

To  an  action  by  an  indorsee  of  a  bill  of  ex- 
change against  the  acceptor,  he  pleaded  that, 
puis  darrein  continuance,  an  earlier  indorser  had 
paid  to  the  plaintiff,  then  being  holder,  and  the 
plaintiff  accepted  the  full  amount  of  the  bill, 
and  all  interest  thereon,  in  full  satisfaction  and 
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discharge  of  the  bill,  and  all  moneys  due  in 
respect  thereof  (not  mentioning  damages  or 
costs) : — Held,  a  bad  plea.  Goodwin  v.  Cremevy 
18  Q.  B.  757  ;  22  L.  J.,  Q.  B.  30  ;  17  Jur.  2. 

On  a  plea,  puis  darrein  continuance,  of  settle- 
ment alter  action  brought,  it  is  a  question  for 
the  jury  whether  the  sum  received  was  accepted 
in  satisfaction  of  debt  and  costs.  Henderson,  v. 
Haytevy  2  F.  &  F.  128. 

To  an  action  on  a  cheque  for  25Z.,  the  defen- 
dant pleaded  payment  and  acceptance  of  money 
after  action  brought  in  satisfaction  of  the  cheque, 
damages  and  costs ;  and  issue  being  thereon 
joined,  he, proved  payment  and  acceptance •  of 
25/.,  and  that  the  plaintiff,  after  being  paid, 
declined  a  sum  offered  for  costs,  and  said  he 
would  pay  them  himself :— Held,  that  such 
proof  supported  the  issue  on  the  defendant's 
part,  and  was  a  good  defence  ;  for  the  plaintiff, 
after  payment  of  25/.,  could  not  have  proceeded 
in  the  action  for  damages,  they  being  merely 
nominal ;  and  could  not  have  proceeded  for 
costs,  having  ^o  ground  of  action  for  damages. 
Th4ime  v.  lioast,  12  Q.  B.  808 ;  17  L.  J.,  Q.  B. 
339  ;  12  Jur.  1024. 

To  an  action  of  indebitatus  assumpsit,  the  de- 
fendant pleaded.:  1.  As  to  all  but  12/.,  non  as- 
sumpsit ;  2.  As  to  11/.,  parcel,  &c.,  payment  and 
acceptance  after  action  brought;  3.  As  to  1/., 
the  residue,  &c.,  payment  into  court.  The  plain- 
tiff took  issue  on  plea  1,  traversed  the  payment 
alleged  in  plea  2  (on  which  traverse  issue  was 
joined),  and,  as  to  plea  3,  took  the  1/.  out  of 
court.  The  defendant  proved  that  only  12/.  was 
due  at  the  time  of  action,  and  that  11/.  was  paid 
and  accepted ;  but  it  did  not  appear  that  any 
reference  was  made  at  the  time  to  costs  : — Held, 
that,  on  the  evidence,  as  applied  to  this  record, 
the  plaintiff  had  no  ground  for  further  main- 
taining the  action,  and  was  not  entitled  to 
nominal  damages.  Horner  v.  Denhamy  12  Q.  B. 
813  ;  17  L.  J.,  Q.  B.  29 ;  11  Jur.  1036.  See  Rum^ 
helaw  V.  Wluilley,  2  L.,  M.  &  P.  246  ;  20  L.  J., 
Q.  B.  262  ;  15  Jur.  724. 


d.  Cross  Demands* 

When  mpporting  Plea  of  Payment.] — Evi- 
dence of  an  agreement  to  set  off  mutual  demands 
does  not  support  a  plea  of  payment.  Rowland 
v.  Blakesley,  2  G.  &  D.  734  ;  1  Q.  B.  403 ;  6  Jur. 
732. 

The  plaintiff  and  the  defendant  having  cross 
accounts,  the  latter  handed  to  the  plaintiff  an 
acceptance,  which,  together  with  his  claim 
against  the  plaintiff,  left  a  balance  in  the  de- 
fendant's favour ;  and  it  was  thereupon  agreed 
that  this  balance  should  go  towards  the  next 
account  of  the  plaintiff : — Held,  in  an  action  for 
work  isubscquently  done  by  the  plaintiff,  that 
this  amounted  to  a  pre-payment,  and  was  a  good 
defence  pro  tanto  under  the  general  issue.  Smith 
V.  Winter,  12  C.  B.  487  ;  21  L.  J.,  C.  P.  158 ;  16 
Jur.  908. 

The  plaintiff,  as  a  broker,  insured  the  defen- 
dant's ship,  and  advanced  the  premiums.  The 
ship  was  lost,  and  450/.  claimed  from  the  under- 
writers, who  paid  400/.,  withholding  50/.  on 
account  of  stores  which  had  been  saved.  The 
plaintiff  told  the  defendant,  that  he,  the  plain- 
tiff, had  deducted  the  premiums  from  the  450/., 
and  that,  if  the  defendant  would  give  him  a 
written  authority  to  receive  the  stores,  the  plain- 


tiff would  pay  him  the  balance,  which  would 
amount  to  16/.  The  defendant  gave  the  autho- 
rity, but  the  plaintiff  did  not  pay  the  balance, 
and  brought  an  action  for  the  premiums.  The 
defendant  pleaded  payment : — Held,  that  these 
facts  did  not  support  the  plea.  Palmer  v.  Ca9' 
terton,  4  Q.  B.  525. 
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I.   RIGHTS. 

To  receive  Compensation  for  not  Opposing 
Bill.] — ^An  agreement  between  a  peer  and  the 
promoters  of  a  particular  line  of  railway,  that 
he  should  accept  a  sum  of  money  by  way  of 
compensation  in  respect  of  the  damage  that  may 
be  done  to  his  lands,  and  should  not  oppose  the 
passing  of  the  bill  to  establish  the  railway,  is 
valid.  Simpson  v.  Howden  (^Lord),  9  C.  &  F. 
61 ;  3  RaUw.  Cas.  294 ;  S,  C  in  Q.  B.  and  Ex.  Ch., 
2  P.  &  D.  714  ;  10  A.  &  E.  793. 

It  is  not  illegal  for  the  promoters  of  a  railway 
to  agree  personally  with  a  landowner,  even  (so 
long  as  there  is  no  proof  of  corrupt  influence  on 
his  vote)  though  he  is  a  member  of  either  house 
of  parliament,  to  pay  him  a  sum  of  money  for 
withdrawing  his  opposition  to  their  bill,  or  for 
giving  his  countenance  and  support  to  their 
scheme ;  but  such  a  payment  is  not  an  *'  expense 
incurred  in  obtaining  the  special  act,  or  inci- 
dent thereto,"  within  the  Companies  Clauses 
Act,  1862,  s.  5,  and  cannot  so  be  upheld  as  a 
liability  of  the  company.  Shrewshury  (^EarV) 
V.  North  Staffordshire  Railway  Company, 
L.  R.,  Eq.  593  ;  36  L.  J.,  Ch.  156  ;  12  Jur.,  t 
63  ;  13  L.  T.  648  ;  14  W.  R.  220, 
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Voting  in  respeet  of  Peerage.  ]— Under  19  & 
1 1  Vict.  c.  62,  s.  4,  when  the  right  to  a  Scjotch 
peerage,  or  the  right  to  vote  in  respect  of  a 
peerage,  is  established  and  notified  to  the  lord 
clerk  registrar  by  order  of  the  House  of  Lords, 
no  one  except  the  individual  whose  right  is  so 
established  will,  during  his  or  her  life,  be  al- 
lowed to  vote  in  respect  of  such  peerage  until 
the  House  of  Lords  otherwise  directs.  Breadal- 
haiie  Peerage^  2  L.  R.,  H.  L.,  Sc.  App.  269. 

At  Parliamentary  Elections.] — Peers  of 

parliament  have  no  right  to  vote  at  elections  of 
members  of  the  House  of  Commons,  and  are, 
therefore,  not  entitled  to  be  placed  on  the 
register  of  voters.  Beavchamp  (^tJarV)  v.  Uladres- 
field  (^Omrseeri),  8  L.  R.,  C.  P.  245 ;  42  L.  J.,  C. 
P.  32 ;  27  L.  T.  606 ;  21  W.  R.  124  ;  2  Hopw. 
&  C.  41. 

An  Irish  peer,  who  is  not  one  of  the  repre- 
sentative peers  of  Ireland,  nor  the  representative 
of  any  constituency  in  Great  Britain,  is  not 
entitled  to  be  placed  on  the  register  of  voters. 
Rcfidlesham  (^Lord^  v.  Uaward^  9  L.  R.,  C.  P. 
252  ;  43  L.  J.,  C.  P.  33  ;  29  L.  T.  679  ;  22  W.  R. 
157  ;  2  Hopw.  &  C.  175. 

Bight  to  Beside  Abroad.] — ^Although  the  status 
of  a  peer  requires  him  to  attend  the  House  of 
Lords  ad  consulendum  et  defendendum  reginam, 
whenever  summoned  for  that  purpose,  and  may 
subject  him  to  a  fine  for  non-attendance,  he  is 
not  thereby  precluded  from  exercising  the  right, 
which  every  free  man  possesses,  of  changing  his 
place  of  residence,  and  going  abroad  and  acquir- 
ing a  foreign  domicil.  HaniUtmi  v.  Dallas,  1 
Ch.  D.  257  ;  45  L.  J.,  Ch.  15 ;  33  L.  T.  495  ;  24 
W.  R.  264. 

II.   PROCEEDINGS  BY  AND  AGAINST. 

Actions  by.] — ^A  peer  of  Ireland  cannot  sue  or 
prosecute  by  his  name  of  dignity,  unless  he  is  a 
lord  of  parliament ;  he  should  be  described  by 
his  proper  name,  with  the  additioii  of  bis  degree 
and  title,  but  without  any  addition  of  "  com- 
monly called."  Rex  v.  Grahavt,  2  Leach,  C.  C. 
547. 

A  plaintiff  declared  as  Earl  of  S. ;  the  defen- 
dant plended  in  abatement  that  the  plaintiff  was 
not  Earl  of  S.  : — Held,  that  the  replication 
must  shew. how  he  claimed  the  dignity.  Stirling 
^EarV)  V.  Clayton,  1  C.  &  M.  241  ;  3  Tyr.  154. 

Actions  against.] — Judgment  of  respondeat 
ouster  having  been  given  on  a  plea  of  peerage, 
and  a  verdict  afterwards  having  been  obtained 
for  the  plaintiff,  the  court  refused  to  set  aside, 
upon  an  affidavit  of  peerage,  a  ca.  sa.  issued 
against  the  defendant.  Dighy  v.  Alexander, 
9  Bing.  412  ;  2  M.  &  Scott,  681  ;  1  D.  P.  C.  713. 

It  is  no  ground  for  a  plea  in  abatement  that  a 
defendant,  sued  as  a  Scotch  peer,  is  also  de- 
scribed as  having  privilege  of  parliament;  the 
words  in  the  declaration,  "  having  privilege  of 
parliament,"  being  immaterial  and  unnecessary, 
may  be  rejected  as  surplusage.  Cantwcll  v. 
Stirling  ^EarV),  1  M.  &  Scott,  297  ;  8  Bing.  174. 

It  was  no  ground  for  setting  aside  a  writ  nf 
summons,  that  it  was  framed  as  a  pluries  writ, 
when  the  pnecipe  was  for  an  alias ;  or  that  it 
was  issued  against  Baron  A.,  without  stating  his 
.Christian  name.     Welh  v.  Svffi/ld,  4  C.  B.  750  : 

^.  k  L.  177. 


When  Peer  Abroad.] — Service  of  a  sum- 
mons on  a  peer,  at  his  residence,  when  he  is 
absent  in  France,  is  sufficient.  Anon.,  1  D.  P. 
C.  81. 

Before  the  Common  Law  Procedure  Act,  1852, 
a  distringas  might  be  issued  to  compel  the  ap- 
pearance of  a  peer,  who  was  known  to  be  abroad. 
Hmlditch  v.  Li^hfitld  (^Earl),  4  M.  &  G.  770  ; 
5  Scott,  N.  R.  190;  12  L.  J.,  C.  P.  80;  S.  P., 
Snape  v.  Waldegrave  (^EarV),  2  D.,  N.  S.  401  ; 
12  L.  J.,  Q.  B.  99  ;  Taylor  v.  Stuart  de  Rothetay 
(^Lord),  4  M.  &  G.  388  ;  5  Scott,  N.  R.  183  ; 
Davis  V.  Lichfield  {EarV),  1  D.,  N.  S.  363. 

Peers  liable  to  Bankrupt  Laws.] — By  the 

Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52,  s.  124, 
//  a  penon  having  pricilege  of  parliament  eovi' 
mils  an  act  of  bankruptcy,  he  may  be  dealt  with 
under  tliat  act  in  like  manner  as  if  he  had  not 
svck  privilege. 

A  non-trader  having  privilege  of  parliament, 
was  liable  to  be  made  a  bankrupt  under  the 
Bankruptcy  Act,  1861,  s.  69.  Movris,  Ex  parte, 
XcwcastU  (^Duke),  In  re,  5  L.  B.,  Ch.  172 ;  21 
L.  T.  380 ;  18  W.  R.  79. 

* 

Disqualified  from  sitting  in  House  of  Lords 
after  Bankruptcy.]— By  46  &  47  Vict.  c.  52,  s.  32, 
peers  who   become  bankrupts  are    disgualified 
from  sitting  or  voting  in  the  House  of  Lords, 


III.    PEERAGES. 
1.  Incidents  op  Dignity. 

Descent.] — In  the  absence  of  contrary  limita- 
tion, the  invariable  presumption  of  law  is,  that  a 
peerage  descends  to  heirs  male,  and  not  to  heirs 
general.  Ilerries  Peerage,  2  L.  R.,  H.  L.,  Sc.  App. 
258. 

The  legal  presumption  in  favour  of  heirs  male 
may  be  rebutted  by  authoritative  evidence,  but 
not  by  inferential  deduction.    lb. 

The  crown  cannot  give  to  the  gi*ant  of  a 
dignity  or  honour  a  quality  of  descent  unknown 
to  the  law.  Wiltes  Peerage,  4  L.  R.,  H.  L.  Cas. 
126. 

A  limitation  to  heirs  in  the  grant  of  a  peerage 
may  be  incapable  of  taking  effect,  and  yet  the 
patent,  so  far  as  the  grantee  himself  is  concerned, 
may  not  be  void.    lb. 

In  the  reign  of  Richard  II.  an  earldom  was 
created  habendum  et  tenendum,  "  A.  et  hseredi- 
bus  suis  masculis  imperpctuum."  The  grantee 
sat  in  parliament  as  earl  under  this  creation  : — 
Held,  that  it  did  not  create  a  dignity  descendible 
to  his  heirs  male  general.    lb. 

The  earl  was  beheaded  by  Henry  of  Lancaster 
when  he  invaded  England,  and  before  he  had 
received  or  even  claimed  the  crown.  There  was 
no  evidence  whether  there  had  been  any  trial,  or 
form  of  trial,  before  the  beheading.  When  Henry 
was  declared  king,  a  proceeding  took  place  in 
parliament  in  which  the  Commons  were  repre- 
I  sented  to  have  prayed  that  all  that  was  done  in 
I  "the  pursuit,  arrest  and  judgment"  of  the  earl 
might  be  declared  good  for  the  common  profit  of 
the  realm.  The  king,  with  the  assent  of  the  lords 
temporal,  declared  that  it  was  so.  This  proceed- 
ing was  entered  on  the  Placita  Coronie  in  par- 
liament, but  not  on  the  rolls  of  parliament. 
Semble,  that  this  was  not  an  act  of  parliament. 
IK 
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But  it  was  a  solemn  adjadication  pronounced 
by  the  king  in  open  parliament  at  the  prayer  of 
the  Commons,  and  with  the  advice  of  the  Lords, 
and  must  be  taken  as  a  parliamentary  declaration 
that,  whatever  had  been  the  nature  of  the  grant 
to  the  earl,  it  was  wholly  at  an  end.    Ih, 

A  peerage  limited  to  a  man  and  his  heirs  male 
is  one  entire  estate,  and  no  substitution  of  heirs 
takes  place.    Perth  Earldom^  2  H.  L.  Cas.  865. 

A  peerage  limited  to  a  man  and  his  heirs  male 
.whomsoever  is  forfeitable  under  26  Hen.  8,  c,  13, 
lb. 

The  grandchild  and  heir  of  a  person  summoned 
to  and  sitting  in  parliament  as  a  baron  and  a  peer 
of  the  i-ealm  by  writ,  in  his  father's  (a  peer's)  life- 
time, is  not  entitled  to  the  barony  for  which  his 
grandfather  was  so  summoned.  Perry,  EjcjJarte, 
5  Bro.  P.  0.  509. 

In  the  grant  of  an  earldom  by  letters  patent, 
a  limitation  to  the  grantee,  and  his  hcira  male, 
is  not  void  ;  but  the  honour,  in  default  of  heirs 
male  of  the  body  of  the  grantee,  mil  descend  to 
his  heirs  male  <5ollateral.  Devon  Peerage  claim, 
5  Bligh,  X.  S.  220. 

Qufere,  whether  the  crown  has  any  power  to 
make  a  conditional  limitation  of  a  peerage. 
Cope  v.  Dc  la  Warr  QEarl),  infra. 

Bights  by  Tenare.] — B.  claimed  the  right  to 
be  summoned  to  sit  as  a  baLt>n,  by  reason  of  his 
being,  under  a  will  of  the  Earl  of  B.,  tenaut  for 
life  of  the  castle,  manor,  &c.,  constituting  the 
barony  of  B.  The  claim  was  disallowed.  Berke- 
ley  Peerage,  8  H.  L.  Cas.  21  ;  8  Jur.,  N.  S.  21 ; 
4  L.  T.  686. 

The  right  to  sit  in  the  House  of  Peere  by  reason 
of  the  tenure  of  particular  lands,  if  it  ever  existed, 
has  long  been  discontinued,  and  does  not  exist. 
Ih. 

The  law  of  the  peerage  depends  entirely  on 
usage,  both  as  to  the  power  of  the  crown  and  as 
to  any  claim  that  may  be  made  by  a  subject.  Ih, 

Creation,  general  Principles.]— There  can  be 
no  use  or  trust  in  the  case  of  a  peerage.  Buch- 
hurst  Peerage,  2  App.  Cas.  1 — H.  L. 

Therefore  when,  m  a  patent  of  peerage,  there 
were  successive  limitations  of  the  peerage  in  the 
ordinary  form  of  descent,  and  then  a  clause  was 
introduced  which,  on  the  happening  of  a  col- 
lateral event,  would  transfer  the  enjoyment  of 
the  peerage  from  the  existing  peer  and  his  heira 
to  a  new  holder,  such  clause  was  held  to  be 
invalid.    lb. 

One  clause  in  a  patent  may  be  invalid  without 
affecting  the  validity  of  the  patent  itself.    lb. 


Beference  to  House  of  Lords.] — When  the 


crown  is  pleased  to  refer  to  the  House  of  Lords 
the  considemtion  of  a  patent  of  peerage,  it 
becomes  the  duty  of  the  house  to  inform  the 
crown  what  is  the  construction  to  be  put  upon 
the  terms  of  any  clause  in  the  patent.    lb. 

Shifting  of  Estates.]— A  patent  conferring  a 
barony  contained  a  clause  that,  if  any  person 
taking  under  the  patent  should  succeed  to  a 
certain  earldom,  then,  and  so  often  as  the  same 
should  happen,  the  succession  to  the  dignity 
should  devolve  upon  the  son  of  the  grantee,  or 
the  heii*  who  would  be  next  entitled  to  succeed 
to  the  dignity  if  the  person  succeeding  to  the 
earldom  was  dead  without  issue  male.  In  pur- 
suance of  executory  trusts  in  the  grantee's  will, 


an  estate  was  settled  to  follow  the  dignity  with 
a  clause  following  the  above  clause  in  the  patent. 
The  earldom  having  devolved  on  thejsecond  son 
of  the  grantee  (who  succeeded  her  in  the  dignity)  : 
— Held,  that,  whether  the  clause  in  the  patent 
was  valid  or  not,  the  clause  in  the  settlement 
took  effect,  and  took  effect  so  as  to  shift  the 
estate  immediatelv.  Qipe  v.  Be  la  Warr  QEarl), 
8  L.  R.,  Ch.  982  ;  42  L.  J.,  Ch.  870  ;  29  L.  T.  565; 
22  W.  R.  8. 

Sovereign  eannot hold  Peerage.  1 — The  sovereign 
cannot  hold  a  peerage ;  accordingly,  wherc  a 
member  of  the  Royal  Family,  who  was  a  peer  of 
Ireland,  succeeded  to  the  crown,  the  peerage 
became  extinct.  Oranmore'f  (^Lord")  claim,  2 
H.  L.  Cas.  910. 

Beftual  of] — Quasre,  whether  a  subject  can 
refuse  a  peemge  created  either  by  patent  or  by 
writ.  BgertoH  v.  Brownlow  (^Earl),  4  H,  L« 
Cas.  1 ;  18  Jur.  71. 

Limitations  as  to  Property — ^When  Contrary  to 
Pablic  Policy.]— The  Earl  of  Bridge  water  devised 
extensive  real  estates  to  trustees,  to  make  a  settle- 
ment according  to  the  limitations  mentioned  in 
his  will.  One  of  these  limitations  was,  "  to  Lord 
Alfoni,  for  and  during  the  term  of  ninety-nine 
years,  if  he  shall  so  long  live ; "  remainder  to 
trustees  during  his  life,  to  preserve  contingent 
remainders  ;  "  remainder  to  the  use  of  the  heirs 
male  of  his  body,with  remainder,  in  default  of  such 
issue,  to  the  use  of  C.  for  the  term  of  ninety-nine 
years,  if  he  shall  so  long  live ; "  remainder  to 
trustees,  to  preserve  contingent  remainders ; 
"  remainder  to  the  use  of  the  heirs  male  of  the' 
body  of  C,  subject  nevertheless,  as  to  the  several 
uses  and  estates  so  to  be  limited  to  Lord  Alford 
and  C,  and  to  the  trustees  during  their  respective 
lives,  aud  to  the  heirs  male  of  their  respective 
bodies,  to  the  several  provisoes  for  the  determina- 
tion thereof  hereinafter  contained."  The  testator 
then  declared,  "that  in  the  settlement  to  be 
made  pursuant  to  my  will,  my  estates  are  not  to 
be  limited  successively  to  the  use  of  the  first  and 
other  sons  of  Lord  Alford  or  of  C,  in  tail  male, 
but  to  the  heirs  male  of  their  respective  bodies, 
in  the  words  of  this  my  will,  it  being  my  intention 
that  the  vesting  of  my  estates  in  the  heirs  male 
of  their  respective  bodies  shall  be  suspended 
during  the  lives  of  the  Lord  Alford  and  C. 
respectively."  The  testator  then  provided,  "that 
if  Lord  Alford  shall  die  without  having  acquired 
the  title  of  Duke  or  Marquis  of  Bridgewater  to  him 
and  the  heirs  male  of  his  body,  then,  and  in  such 
case,  the  use  and  estate  hereinbefore  directed 
to  be  limited  to  the  heirs  male  of  his  body,  shall 
cease  and  be  absolutely  void."  There  was  a 
similar  proviso  as  to  Lord  Alford  acquiring  such 
title  within  five  years  after  he  should  succeed  to 
be  Earl  Brownlow,  and  unless  he  did  so,  the 
testator  directed  that  the  estate  limited  "  shall 
thenceforth  cease  and  be  absolutely  void,  and  my 
real  estates  shall  thereupon  go  over  and  be 
enjoyed  according  to  the  subsequent  uses  and 
limitations  declared  and  directed  by  my  will,  as 
if  Lord  Alford  were  actually  dead  without  issue 
male."  Lord  Alford  entered  into  possession  of 
the  estates,  but  died  without  acquiring  either  of 
the  titles,  leaving  an  heir  male  : — Held,  that  the 
estate  thus  created  in  favour  of  Lord  Alford's 
heirs  male  was  not  affected  by  the  proviso,  which 
was  a  condition  subsequent,  and  which  was  void 
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Bs  being  against  public  policy,  and  therefore  that 
the  eldest  son  of  Lord  Alford  was  entitled  to 
the  estates. as  heir  male,  under  the  limitation.  lb. 

Forfeiture.]— '^^^^i^o*^  col.  1181. 


2.  Life  Peerages. 

Letters  patent  were  granted  by  the  crown  to  a 
commoner,  purporting  to  create  him  a  baron  for 
life,  with  a  seat  in  parliament ;  the  letters  patent 
were  followed  by  a  writ  of  summons  to  parlia- 
ment in  the  usual  form.  The  House  of  Lords 
referred  it  to  a  committee  for  privileges  to 
examine  and  consider  the  letters  patent,  and  to 
report  their  opinion  thereon.  This  reference  was 
made  without  any  previous  reference  of  the 
matter  by  the  crown  to  the  house.  The  committee 
reported  "  that  neither  the  letters  patent,  nor  the 
letters  patent  with  the  usual  writ  of  summons 
issued  in  pursuance  thereof,  can  entitle  the 
grantee  therein  named  to  sit  and  vote  in  parlia- 
ment." The  house  affirmed  the  resolution.  Wens- 
leydale  Peerage^  5  H.  L.  Cas.  958  ;  2  Macq.  H.  L. 
Cas.  479. 

3.  Scotch. 

An  ancient  Scotch  dignity  might,  before  the 
union,  be  conveyed  by  the  possessor,  together 
with  the  territory  thereto  annexed,  to  another 
branch  of  the  family,  or  even  to  a  stranger,  with 
the  king's  authority  ;  or  it  might  be  resigned  to 
the  king,  to  be  re-granted  by  a  new  patent,  with 
diflPerent  destinations  and  with  its  old  precedency. 
Crawford  and  Lindsay  Peeragett^  2  H.  &  L.  Cas. 
634. 

In  a  claim  to  an  ancient  Scotch  dignity,  if  no 
patent  or  other  instrument  of  creation  can  be 
produced,  it  may  be  presumed  that  the  dignity 
was  created  by  patent  or  charter,  limiting  it  in 
the  manner  in  which  it  has  been  actually  enjoyed ; 
and  if  that  enjoyment  is  shewn  to  have  been  con- 
fined to  heirs  male,  in  exclusion  of  nearer  heirs 
female,  the  dignity  must  be  held  to  be  a  male 
honour,  always  descendible  to  the  heirs  male  of 
the  body  of  the  first  grantee.    lb. 

It  is  a  settled  rule  of  law  as  to  Scotch  peerages 
that  where  the  origin  of  the  honour  is  lost  in 
antiquity,  and  so  does  not  appear  in  any  direct 
proof,  the  presumption  is  that  it  was  in  its  creation 
limited  to  males  only.  ITerries  Peerage,  3  Macq. 
H.  L.  Cas.  685. 

Though,  however,  this  is  undoubtedly  the  rule, 
yet  as  it  was  always  in  the  power  of  the  Sovereign 
to  make  an  honour  descendible  on  females  as  well 
as  males,  the  general  presumption  will  give  way 
wherever  there  are  circumstances  sufficient  to 
shew  in  any  particular  case  that  females  as 
well  as  males  were  included  in  the  original 
destination.    lb. 

By  the  Scotch  peerage  law,  a  husband  might  sit 
in  parliament  jure  uxoris.    Jb. 

So  by  the  same  law  a  peeress  might  resign  her 
dignity  in  favour  of  her  eldest  son.    lb. 

There  never  was  in  Scotland  a  doctrine  corre- 
sponding with  the  English  doctrine  of  abeyance 
in  peerage  cases.    lb, 

4.  Ibisr. 

The  word  "  peerage  "  in  the  fifth  clause  of  the 
fourth  article  in  the  Act  of  Union  of  Great  Britain 
and  Irelandi  39  &  40  Geo.  3,  c.  67,  means  the  status 


and  condition  of  a  peer ;  and  therefore  where  one 
person  held  many  titles,  by  any  one  of  which  he 
could  sit  in  the  Irish  House  of  Peers,  so  long  as 
any  one  of  those  titles  remained  in  him  or  his 
descendants,  the  loss  of  any  of  the  others  did  not 
constitute  an  extinction  of  a  peerage.  Fermoy 
Peerage,  6  H.  L.  Cas.  716. 

An  Irish  earldom  was  created,  and  the  holder 
was  afterwards  created  a  viscount  of  the  United 
Kingdom  ;  the  patent  granting  the  viscounty 
described  the  grantee  by  the  name  and  title  of 
the  earldom.  On  the  death  of  one  holder  of 
these  titles,  his  eldest  son  received  a  writ  of 
summons  to  attend  the  House  of  Peers  as  an 
English  viscount.  He  did  so,  and  took  his  seat 
as  a  viscount.  He  subsequently  petitioned  to 
have  his  claim  to  vote  for  representative  peers  of 
Ireland  allowed,  and  it  was  allowed.  After  his 
death,  his  son  received  a  vrrit  of  summons  as  an 
English  viscount  and  took  his  seat  in  that  charac- 
ter. He  then  petitioned  to  be  admitted  to  vote 
for  representative  peers  of  Ireland,  in  virtue  of 
the  Irish  earldom.  The  patents  creating  the 
Irish  earldom  and  the  English  viscounty,  the 
writ  of  summons  to  the  previous  viscount,  and 
the  entry  on  the  journals  shewing  that  the  pre- 
ceding peer  had  taken  his  seat,  and  likewise  the 
resolution  of  the  committee  for  privileges  admit- 
ting his  claim  to  vote  for  representative  peers, 
were  all  proved :— Held,  that  this  was  not 
sufficient  to  establish  the  title  of  the  claimant ; 
and  that  the  evidence  must  be  such  as  would  of 
itself,  if  the  claim  was  now  made  without  refer- 
ence to  any  previous  claim,  be  sufficient  to 
establish  it.  Donoughmore  Peerage,  3  H.  L.  Cas. 
822. 

An  Irish  peer  ought  not  to  serve  on  a  grand 
jury  unless  he  is  a  member  of  the  House  of  Com- 
mons, in  which  case  he  must  be  considered  as  a 
commoner.  Headley  (^Lord),  In  re,  R.  &  R.  C,  C. 
117.- 

5.  Evidence  of  Creation. 

By  Snmmoni  and  Sitting.] — A  sitting  in  par- 
liament, in  pursuance  of  a  writ  of  summons, 
constitutes,  in  the  absence  of  a  patent,  a  dignity 
descendible  to  the  heirs  general  of  the  body 
of  the  person  summoned  ;  and  in  claims  to 
ancient  dignities,  a  summons  and  a  sitting 
in  parliament  are  required  to  be  proved.  HatU 
ings  Peerage,  8  C.  &  F.  144  ;  West,  621. 

The  usual  evidence  of  a  writ  of  summons  is  the 
inrolment,  and,  of  a  sitting,  is  the  parliament 
roll  or  journals  of  the  time.    lb. 

Where  the  writs  of  summons,  or  inrolment  of 
them,  and  the  journals  of  remote  times  are  want- 
ing, a  memorandum,  entered  on  a  parliament 
roU  of  a  grant  to  the  king  in  his  parliament  by 
certain  persons  named,  et  caeteri  magnates  et 
proceres  tunc  in  parliamcnto  existentes,  is  suffi- 
cient evidence  that  a  person  n&med  therein 
sat  as  a  lord  of  parliament,  although  there  was 
no  proof  that  he  was  summoned  to  that  particu- 
lar parliament.    lb. 

Instruments,  purporting  to  be  the  acta  of  peers, 
but  not  acts  done  in  parliament,  and  not  neces- 
sarily the  acts  of  peers  of  parliament,  are  not 
evidence  that  a  person  named  in  them  ever  sat  in 
parliament,  although  he  was  certainly  summoned. 
lb. 

Length  of  time  is  no  bar  to  a  claim  to  a 
dignity ;  yet  if  a  series  of  persons  of  right  entitled 
to  it  do  not  enjoy  it,  or  assert  their  right,  a 
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presumption  may  arise  against  the  right  on 
claim  by  their  descendants,  unless  the  absence  of 
enjoyment  or  claim  is  satisfactorily  accounted 
for.  Ih,;  S.  P.,  Fitzwalter  Peerage^  10  C.  &  F. 
948. 

The  doctrine  that  possessio  fratris,  applicable 
to  lands,  does  not  affect  the  descent  of  a  dignity 
by  writ,  confirmed.    Ih, 

It  appeared  by  the  parliamentary  pawns  of 
the  35  Hen.  8,  and  1  Edw.  6,  that  a  writ  had 
directed  to  Thomas  Lord  Wharton  for  each  of 
these  parliaments,  but  there  was  no  evidence  of 
his  sitting  in  either  of  them,  or  in  the  writ  itself. 
The  journals  of  the  house  shewed,  that  he  was 
summoned  to  and  sat  in  the  parliament  of  the 
2nd  of  Edw.  6,  and  subsequent  parliaments. 
Creation  of  baronies  by  patent  was  not  then 
unusual ;  but  no  patent  or  record,  or  other  traces 
of  a  patent  creating  the  barony  of  Wharton, 
could  be  found : — Held,  that  the  barony  was 
created  by  writ  and  sitting  in  the  2nd  of  Edw.  6, 
and  was  descended  to  heirs  general  (of  the 
body).     Wharton  Peerage,  12  C.  &  F.  295. 

On  a  claim  by  co-heirs  to  the  dignity  of  a  baron, 
created  in  the  reign  of  Hen.  8,  and  in  abeyance 
from  the  reign  of  Car.  2,  they  proved  that  their 
ancestor  sat  among  the  peers  in  parliament  in 
the  25th  Hen.  8 ;  that  he  was  duly  summoned 
to  and  sat  in  the  parliament  of  the  28th  Hen.  8  ; 
and  that  he  and  his  heirs  male,  who  were  also 
his  heirs  general,  were  summoned  to  and  sat  in 
S2veral  succeeding  parliaments  by  the  style  and 
title  of  Lord  Vaux.  To  account  for  the  want  of 
evidence  of  a  writ  of  summons  prior  to  the  sitting 
in  the  25th  Hen.  8,  they  shewed  that  there  were 
no  Lords  Journals  extant  from  the  7th  to  the 
25th  Hon.  8;  that  the  inrolmentsof  writs  during 
that  period  were  very  imperfect,  and  that 
although  the  patent  rolls  were  complete,  no 
patent  or  charter  of  creation  of  a  barony  of 
Vaux,  nor  any  record  or  trace  of  such  patent, 
was  discovered  after  the  most  diligent  searches 
in  all  the  offices  for  records  : — Held,  that  the 
bai-ony  of  Vaux  was  created  by  writ  of  summons 
and  sitting  in  parliament,  and  was  therefore 
descendible  to  heirs  general.  Vaux  Peerage^ 
6  C.  &  F.  626. 

— —Writ  of,  not  Prodnoed.] — On  the  con- 
sideration of  a  claim  to  an  ancient  barony  which 
has  been  long  in  abeyance,  if  the  claimant 
proves  that  his  ancestor  sat  as  a  peer,  and  40 
patent  or  charter  of  creation  can  be  discovered, 
it  is  the  established  rule  to  hold  that  the  barony 
was  created  by  writ  of  summons  and  sitting, 
although  the  original  writ  of  summons  or  in- 
rolment  of  it  is  not  produced.  Brave  Peerage, 
6  C.  &  F.  757  ;  1  West,  1. 

Through  whom  Deioent  traced.] — 6.,  claiming 
of  right  to  be  Lord  Baron  of  Slane,  in  the  peer- 
age of  Ireland,  as  heir  general  of  Lord  Slane, 
and  alleging  that  the  same  was  a  barony  in  fee, 
shewed,  by  his  statement  and  proofs,  that  from 
the  first  creation  of  a  peerage  in  his  ancestors, 
to  1597,  four  such  peers,  dying  at  various  periods 
without  issue  male,  but  leaving  daughters  or 
sisters,  were  severally  succeeded  in  the  dignity 
by  the  heirs  male,  uncles  or  cousins,  who  were  in 
possession  of  the  family  estates.  The  claimant 
further  shewed,  that  a  Lord  Baron  of  Slane 
whom  he  alleged  to  be  the  last  peer  of  the 
family,  and  of  whom  he  stated  himself  to  be  sole 
heir  general,  left  a  daughter,  an  only  child,  who 


long  survived  him,  but  did  not  claim  the  peer- 
age, and  also  two  sisters,  the  elder  of  whom  he 
stated  to  have  died  without  issue,  and  from  the 
younger  the  claimant  derived  his  descent,  as  her 
sole  heir  : — Held,  that  the  claimant,  though  he 
might  be  heir  general,  had  failed  to  make  out 
bis  claim  to  the  dignity,  as  it  appeared  by  his 
own  statement  to  have  gone  uniformly  to  the 
heirs  male,  in  exclusion  of  the  heirs  female, 
who  had  never  made  claim  to  it.  Slane  Peerage. 
6  C.  &  F.  23  ;  10  Bligh,  1. 

Ciroomitantial  Evidence.]  —  Queen  Mary*s 
creation  of  the  earldom  of  Mar  in  1565  proved 
by  a  long  train  of  circumstantial  evidence.  Mar 
Peerage^  1  App.  Cas.  1 — H.  L. 

6.  Otheh  Evidence. 

Generally.]— When  the  legislature  has  directed 
that  a  particular  rule  as  to  evidence  shall  be 
adopted  in  every  court  of  civil  judicature,  though 
these  words  do  not  include  a  committee  of  privi- 
leges, such  committee  will,  if  the  rule  itself  is 
convenient,  adopt  and  act  upon  it.  The  17  &  18 
Vict.  c.  125,  s.  27,  which  permits  in  all  courts  of 
civil  jurisdiction  comparison  of  handwriting,  as 
a  means  of  evidence,  was  therefore  adopted  by 
the  committee.  Shrewsbury  Peerage^  7  H.  L. 
Cas.l. 

A  claimant,  after  his  case  was  referred  and 
evidence  taken  on  it,  presented  an  original  case, 
alleging  an  inscription  on  a  tombstone  in  a 
churchyard  in  Ireland,  which,  if  proved,  would 
sustain  his  claim.  The  tombstone  could  not  be 
produced.  Several  witnesses  from  the  neighbour- 
hood swore  positively  that  they  saw  the  tomb- 
stone and  inscription  about  twenty  years  before. 
There  was  no  material  discrepancy  in  their 
statements,  nor  were  any  witnesses  called  to 
contradict  them  : — Held,  that  the  evidence  of 
the  existence  of  the  tombstone  or  of  the  inscrip- 
tion was  not  sufficient ;  and  that  the  neglect  of 
the  claimant  to  produce  this  material  part  of  his 
case  earlier  induced  a  suspicion  of  fraud,  which 
could  not  be  removed  without  the  production  of 
the  tombstone,  or  of  other  witnesses  of  grater 
credit  from  the  neighbourhood.  Tracey  Peerage. 
10  C.  &  F.  154. 

Doenmentary.] — ^A  statement  in  a  claim  of 
peerage  made  by  the  claimant's  father,  who  at 
the  moment  of  making  it  was  himself  a  claimant, 
and  an  affidavit  made  in  support  of  the  claim, 
were  admitted,  as  representations  made  by  the 
claimant,  and  as  coming  through  him  before  the 
committee,  to  be  read  in  answer  to  his  claim.    lb. 

Any  document  laid  by  a  claimant  l^fore  the 
attorney-general,  and  with  his  report  referi'ed  to 
the  house,  becomes  evidence.    lb.  137. 

An  admission  by  the  attorney-general  is  not 
binding  on  a  subsequent  committee.  Crato/ord 
and  Lindsay  Peerages,  infra. 

On  a  claim  to  a  Scotch  peerage,  there  being  no 
patent  or  charter  of  creation  or  inrolment  thereof 
discovered,  a  copy  of  an  inrolment  of  a  commis- 
sion under  the  great  seal  and  king*s  sign  manna], 
dated  in  February,  1605,  directing  the  com- 
missioners to  create  James  Loid  Drummond 
Earl  of  Perth,  was  received  and  held,  in  con- 
junction with  subsequent  entries  in  the  parlia- 
ment records,  to  be  sufficient  proof  of  the 
creation  of  the  earldom.  Perth  IJarldom,  2  H. 
L.  Cas.  865. 
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Ancient  documents  of  a  public  character^ 
brought  from  the  proper  repository,  are,  in  the 
absence  of  patents  of  parliamentary  records,  ad- 
missible as  evidence  ox  the  creation  and  existence 
of  peerages.  Crawford  and  Lindsay  Peerages^ 
2  H.  L.  Cas.  534. 

An  ancient  patent  without  the  seal,  or  any 
record  of  it,  but  with  the  attestation  thereof 
duly  verified,  is  admiasible.    Ih, 

The  minutes  of  evidence  and  proceedings 
before  the  committee  of  privileges  in  one  case  are 
not  necessarily  receivable  as  evidence  in  another. 
Braye  Peerage^  infra. 

The  right  to  the  same  dignity  having  been  the 
subject  of  investigation  in  the  Irish  House  of 
Lords,  the  minutes  of  proceedings  and  of  evi- 
dence, including  depositions  taken  by  com- 
missioners under  an  order  of  that  house,  arc 
admissible  here  (the  witness  being  dead),  not 
only  against  the  crown  and  other  parties  to  that 
investigation,  but  also  against  a  person  who  was 
not  a  party  to  the  proceedings,  but  was  cognizant 
of  them.     RoicoTiimorC s  {EarV)  ea^e^  infra. 

Copy  of  the  record  of  a  patent  of  peerage 
admitted.  LaneshorougWi  (^EarV)  claim,  1  H. 
L.  Cas.  510,  n. 

Printed  copies  of  records  rejected,  the  original 
being  accessible.  Crawford  and  Lindsay  Peer- 
ages, supra. 

Though  the  rule  in  peerage  cases  is,  that  the 
original  will  must  itself  be  produced  to  the  com- 
mittee, a  copy  of  a  will  brought  by  the  officer 
from  the  Prerogative  Court  was  admitted,  such 
will  having  been  made  at  the  time,  when  the 
course  of  the  officers  of  that  court  was  to  take 
copies  of  wills,  and  to  return  the  originals  to  the 
executors,  and  the  persons  now  opposing  the 
admission  of  the  copy  being  the  representatives 
of  those  executors.    Shrewsbury  Peerage,  infra. 


Proved  by  Minutes  of  Proceedings  taken 


on  previone  Oeeasion.] — ^The  committee  of  privi 
leges  will  in  its  discretion  permit  documents  to 
be  proved  by  printed  minutes  of  proceedings 
before  a  former  committee  on  the  same  peerage, 
but,  as  a  rule,  will  require  the  production  of  the 
original  documents.  Berkeley  Peerage,  8  H.  L. 
Cas.  21. 

Where  the  nature  of  the  peerage,  and  not  the 
pedigree  of  a  claimant,  is  in  question,  a  plate 
erected  in  St.  George's  Chapel,  "Windsor,  on  the 
installation  of  a  particular  person  as  knight  of 
the  garter,  is  not  admissible  to  prove  the  descrip- 
tion given  of  him.    Ih, 

A  report  of  the  proceedings  on  another  and 
different  claim  of  peerage  can  only  be  referred 
Xo  for  the  purpose  of  argument,  but  cannot  be 
received.    Ih, 

Plate  of  Arms — By  Copy.] — A  copy  of  a  plate 
of  the  arms  of  knights  of  the  garter  existing  in 
the  Chapel  Royal  at  Windsor,  was  received  in 
evidence,  the  plate  itself  not  being  removable, 
except  by  authority  of  the  Queen,  and  no  such 
plate  having  been  removed  since  first  put  up  in 
the  reign  of  Henry  5.  Shrewsbury  Peerage,  7 
H.  L.  Cas.  1. 


7.  Pbactice  on  Claims. 

Generally.] — ^Where  there  are  several  co-heirs 
to  a  dignity,  and  some  only  claim  it,  they  must 
give  notice  to  the  others.  Vauw  Peerage,  5  C.  & 
F.  636. 


And  also  give  prima  facie  proofs  of  the 
pedigree  of  such  of  them  as  decline  to  claim  the 
barony,  to  enable  the  house  to  make  a  satis- 
factory report  to  the  crown.  Braye  Peerage,  C 
C.  &  F.  757  ;  1  West,  1. 

The  proper  course  for  a  co-heir  claiming  a 
peerage  in  abeyance,  is  to  petition  the  crown  to 
terminate  the  abeyance  in  his  favour  ;  but  if  he 
does  not  claim  the  dignity,  and  it  appears  from 
the  case  of  a  claimant,  that  he  has  an  interest, 
the  house  will,  on  his  petition,  allow  him  to 
appear  before  the  committee  of  privileges,  and 
present  a  case  to  protect  his  interest  in  the  pecr- 
I  age.    Ih, 

If  a  claimant  omits  to  give  evidence  of  the 

I  creation  and  limitation  of  one  of  several  dignities, 

to  which  he  states,  in  his  petition,  that  he  is  of 

!  right  entitled,  the  committee  will  not  report  that 

I  he  has  made  good  his  claim  to  that  dignity,  on 

the  presumption  that  it  descended  from  the  same 

j  ancestor  with  the  other  dignities  to  which  the 

j  claimant  has  proved  his  right.  JIuntley  Peerage, 

5  C.  &  F.  349. 

It  is  not  sufficient  in  a  petition  to  the  crown, 
to  state  that  the  claimant  is  of  right  entitled  to 
the  dignity,  but  the  petition  should  pray  that  the 
claimant  may  be  declared  so  entitled  ;  and  the 
committee,  or  the  House  of  Lords,  has  no  power  to 
supply  the  defect  of  the  prayer,  but  it  will  be 
necessary  for  the  claimant  to  present  an  amended 
petition  to  the  crown.    Ih, 

A  petitioner,  claiming  as  an  Irish  peer  to  be 
admitted  to  vote  at  the  election  of  representative 
peers  of  Ireland,  was  required  in  consequence  of 
a  doubt  of  his  right,  and  also  of  an  adverse  claim, 
to  give  in  a  printed  case  containing  his  pedigree, 
and  references  to  his  proofs.  Roseom mon'sXEarl) 
case,  6  C.  &  F.  97. 

It  is  the  privilege  as  well  as  the  duty  of  the 
attorney-general  for  Ireland,  to  attend  the  house 
on  the  investigation  of  claims  to  Irish  peerages  ; 
but  he  may,  with  leave  of  the  house,  depute 
counsel  to  attend  for  him.    Ih. 

A  person  claimed  a  peerage.  An  estate  was 
alleged  to  be  annexed  to  the  title.  Persons  who, 
in  the  event  of  the  peerage  being  extinct,  would 
be  entitled  to  the  estate,  but  who.  alleged  that 
their  title  would  be  defeated  if  the  claim  to  the 
peerage  should  be  established,  were  allowed  to 
appear  and  be  heard  in  opposition  to  the  claim. 
Shrewshury  Peerage,  7  H.  L.  Cas.  1. 


Hearing  Conniel.] — If  a  party  is  admitted  to 
oppose  a  claim,  he  must  make  his  opening  state- 
ment aft^r  the  claimant's  evidence  has  been 
closed,  whether  the  claimant's  counsel  sums  up 
or  not.    Ih, 

A  barrister  who  had  attended  as  counsel  for 
the  claimant  during  the  whole  of  one  session 
was,  at  the  commencement  of  the  next,  ap- 
pointed attorney-general.  The  committee  al- 
lowed him  to  continue  to  act  as  counsel  for 
the  claimant,  and  accepted  the  solicitor-general 
as  his  representative  on  the  part  of  the  crown. 
Ih, 

F.,  whose  petition  to  the  king  claiming  the 
barony  of  Slane  as  heir  male  was  referred  to  the 
attorney-general,  but  no  report  made  thereon, 
was,  upon  petition  to  the  House  of  Lords,  and  a 
statement  by  the  attorney-general  to  the  com- 
mittee of  privileges,  admitted  to  appear  by  his 
counsel  and  agents,  to  oppose  B.'s  claim. 
Slane  Peerage,  6  C.  &  F,  23  ;  10  Bligh,  1. 
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If  an  important  qaestion  of  law  arises,  the 
committee  will  depart  from  the  ordinary  rnle, 
and  hear  two  counsel  on  each  side.    Ib» 

Before  whom  Questions  to  be  Tried.]  —  The 
Hoose  of  Lords  is  the  onlj  satisfactory  tribunal 
to  determine  questions  on  claims  to  dignities,  on 
reference  from  the  crown.  Waterford's  (^Earl) 
claim,  6  C.  &  F.  133. 

An  adjudication  by  the  Irish  House  of  Lords 
is  an  authority  as  binding  on  the  House  of  Lords 
of  the  United  Kingdom,  as  a  like  determination 
by  the  latter  hous3,  or  by  the  Ifinglish  or  British 
House  of  Lords  before  the  union  in  matters  of 
English  or  British  peerage.  But  a  resolution  of 
either  house,  affirming  a  report  of  its  committee, 
and  recognizing  a  right  or  a  privilege  of  peerage, 
is  not  equivalent  to  an  adjudication  upon  a  refer- 
ence from  the  crown,    1  h. 

Committee  for  PriTilegei.] — The  decision  of 
the  committee  for  privileges  as  to  the  advice  it 
shall  give  her  Majesty  upon  one  particular  claim 
of  peerage,  does  not  resemble  the  decision  of  the 
house  sitting  as  the  tribunal  of  ultimate  appeal 
upon  a  question  of  law  in  a  suit  between  two  ad- 
verse parties ;  it  is  in  no  sense  a  judgment,  and 
cannot,  therefore,  be  treated  as  a  binding  autho- 
rity in  another  claim  of  peerage,  even  though  the 
terms  of  the  patents  in  the  two  cases  may  be 
like  each  other.  Wiltei  Peerage^  4  L.  R.,  H.  L. 
126. 

8.  Attainder, 

One  of  several  co-heirs  to  a  barony  in  abey- 
ance, which  had  been  created  by  writ  of  sum- 
mons, and  sitting  in  parliament,  was  attainted  of 
high  treason.  His  son  and  heir  was  restored  in 
blood  only,  by  act  of  parliament,  expressly  ex- 
cepting honours  and  hereditaments  :  —  Held, 
that  it  is  competent  to  the  crown  to  terminate 
the  abeyance  of  the  barony  in  favour  of  the  heir 
of  the  attainted  co-heir,  or  of  the  heir  of  any  of 
the  other  co-heirs,  and  that  the  right  to  ter- 
minate the  abeyance  in  favour  of  any  of  the 
other  co-heirs  was  not  at  all  affected  by  the 
attainder.  Braye  and  Cttvioys  P<ierage9y  6  C.  & 
F.  757  ;  1  West,  1  ;  5  Bing.,  N.  C.  754 ;  8 
Scott,  108  ;  8.  P.,  Beaumont  Peerage,  6  C.  &  F. 
868. 

On  the  death  of  a  peer,  leaving  his  eldest  son 
and  heir,  who  had  l^en  attainted,  the  peerage 
does  not  vest  in  him,  nor,  on  his  death,  in  the 
nearest  heir  male,  but  is  forfeited  as  much  as  if 
he  had  been  a  peer  at  the  time  of  the  attainder. 
Perth  Earldom,  2  H.  L.  Gas.  865. 

Scotch  peerages,  created  by  patents  in  1616 
and  1633,  and  limited  to  the  grantee  and  his 
heirs  male,  descended  through  the  line  of  his 
eldest  son,  and  became,  in  1669,  vested  in  the  fifth 
baron  and  earl,  who  was  attainted  of  high 
treason  in  1715,  and  died  in  1729,  without 
leaving  issue.  His  collateral  heir,  descended 
from  a  younger  son  of  the  first  peer,  claimed  the 
dignities  in  1848  : — Held,  that  the  attainder  was 
a  bar.    Southesk  Earldom,  2  H.  L.  Gas.  908. 

An  attainder  was  pronounced  in  1538-9  against 
Margaret  Pole  and  against  her  son  Henry  Pole. 
He  was  beheaded  in  that  year.  She  was  for  a 
time  spared.  She  united  in  her  own  person 
three  baronies,  described  as  having  been  created 
by  writs  of  summons  and  sittings — Montacute 
(1299),    Monthermer    (1309),    and    Montacute 


(second  of  that  name,  1357).  By  the  ordinary 
course  of  descent  Henry  would  have  succeeded 
to  these  baronies  had  he  survived  his  mother. 
He  had  himself  sat  in  parliament  under  the 
title  of  Henry  Pole,  Lord  Montague,  and  was 
so  described  in  the  inquisition  ta]^en  after  his 
execution  in  1539.  The  attainder  against  his 
mother  was  by  Henry  8  put  in  force  in  1541, 
when  she  was  beheaded.  In  1553  an  act  was 
passed  (1  Mary,  ses3.  2,  c.  1),  intituled,  "  An  act 
for  the  restitution  in  blood  of  the  heirs  of  Henry 
Pole,  late  Lord  Montague."  The  act,  a  private 
act,  was  in  the  form  of  a  petition  to  the  Queen 
from  the  two  ladies  Katherine  and  Winifred,  the 
only  children  of  Henry.  It  recited  his  attainder, 
and  prayed  that  they  and  their  heirs  might  be 
restored  and  enabled  only  in  blood  as  daughters 
and  heirs  of  Henry,  and  enabled  to  demand,  ask, 
have,  hold,  and  enjoy  all  such  honours,  castles 
manors,  lordships,  &c.,  and  all  other  manner  of 
hereditaments,  which  at  any  time  should  come, 
remain,  descend,  or  revert  from  any  lineal  or 
collateral  ancestor  of  "your  said  subject,"  &c., 
*^  other  than  such  castles,  manors,  lordships,  &c. 
which  were  of  Henry  in  possession,  reversion, 
remainder,  or  otherwise,"  at  the  day  of  his 
attainder.  Margaret  was  not  mentioned  in  the 
act : — Held,  that  this  act  had  no  effect  on  the 
attainder  of  Margaret,  which  still  remained  in 
full  force.  It  only  entitled  the  two  ladies  and 
their  heirs  to  claim  inheritances  which  they 
might  derive  from  persons  as  against  whose 
succession  the  attainder  of  Henry  Pole  himself 
would  have  been  an  obstacle.  There  was,  there- 
fore, no  succession  to  the  first  three  peerages, 
which  must  be  traced  through  Margaret.  Mon- 
tacute and  Montherm-er  Peerages,  7  L.  R.,  H.  L. 
305. 

Held,  also,  that  it  was,  at  least,  highly  prob- 
able that  the  barony  of  Montague,  by  which  title 
Henry  had  sat  in  parliament,  was  (with  a  mere 
change  of  the  spelling  of  the  name)  one  of  those 
held  by  his  mother,  and  for  which  he  had 
received  a  writ  of  summons  in  her  lifetime  ;  and 
that  the  act  1  Mary,  which  was  not  a  reversal 
of  his  attainder,  but  only  an  act  for  the  restitu- 
tion in  blood  of  his  heirs,  had  no  effect  on  tha 
barony  in  respect  of  which  he  fiad  sat  in  parlia- 
ment,   lb. 

The  fact  that  a  son  was  sitting  in  parliament 
by  writ  of  summons  in  virtue  of  a  barony 
belonging  to  a  parent,  would  not,  if  that  parent 
was  attainted,  save  that  barony  from  the  conse- 
quences of  that  attainder.    Jb. 

A  title  of  nobility,  limited  by  patent  in  tail, 
is  an  estate  in  tail  within  the  protection  of  the 
statute  de  donis,  whether  conferred  from  any 
place  or  not,  and  consequently  not  forfeited  by 
an  attainder  of  felony.  Ferrers*  (^Earl)  At- 
tainder, 2  Eden,  373. 

A  dignity  or  a  title  of  honour  cannot  be  taken 
away  (where  there  is  no  deficiency  or  corruption 
of  blood)  except  by  express  words  in  an  act  of 
parliament.  Waterford's  (^EarV)  claim,  6  G.  & 
F.  133. 
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I.  NATURE  OF. 

1.  Depinitiok. 

Where  a  sum  is  payable  as  a  punishment 
for  a  default  or  by  way  of  security,  and  the 
realization  of  that  sura  is  not  within  the 
original  intention  of  the  parties,  the  sum  is 
a  penalty ;  but  when  it  forms  part  of  the 
original  intention  that  upon  default  a  sum 
otherwise  payable  at  a  future  period,  shall  be- 
come forthwith  payable,  it  is  no  longer  a 
penalty.  This  is  the  best  definition  which  pre- 
sents itself  to  me. — Per  Bramwell,  L.  J.,  in  Pro- 
tevtor  Endowvwnt  Loan  Company  v.  Orice.  5  Q. 
B.  D.  at  p.  596  ;  49  L.  J.,  Q.  B.  812 ;  43  L.  T. 
564. 

If  a  larger  sum  is  to  be  paid  upon  default,  it  is 
a  penalty ;  a  stipulation  to  pay  upon  default  a 
sum  not  larger  than  the  total  amount  is  not  a 
penalty. — Per  Brett,  L.  J.    lb, 

1  understand  a  penalty  to  be  something  which 
the  debtor  is  bound  to  pay,  over  and  above  his 
original  liability,  as  a  punishment. — Per  Lush, 
L.  J.  Burden,  Ex  parte,  Ned,  In  re,  16  Ch.  D. 
680  ;  29  W.  R.  879— C.  A. 

2.  Penalty  oe  Liquidated  Damages. 

Contract  to  Pay  a  Snm  by  way  of  Deposit] — 

The  plaintiff  entered  into  a  contract  with  the  de- 
fendant, who  was  a  builder,  to  sell  him  an  estate 
for  70,OOOZ.,  which  was  to  be  expended  by  the 
defendant  in  building  on  the  estate.  The  con- 
tract contained  numerous  provisions,  and  amongst 
other  things  that  a  deposit  of  6,000/.  should  be 
paid  by  the  defendant  into  the  bankers  to  the 
joint  account  of  the  plaintiff  and  defendant,  of 
which  500/.  was  to  be  paid  on  the  execution  of 
the  contract,  and  the  remainder  within  seven 
months.  If  the  plaintiff  could  not  make  a  good 
title  the  deposit  of  the  500Z.  was  to  be  returned, 
and  the  plaintiff  was  to  pay  the  defendant  5,000/. 
as  liquidated  damages.  And  if  the  defendant 
should  commit  a  substantial  breach  of  the  con- 
tract, either  in  not  proceeding  with  due  diligence 
to  carry  out  the  works,  or  in  failing  to  perform 
any  of  the  provisions  of  the  contract,  then  and 
in  either  of  such  events  the  deposit  of  5,000/. 
should  be  forfeited,  and  if  it  had  not  been  paid 
the  defendant  should  forfeit  and  pay  to  the 
plaintiff  5,000/.  by  way  of  liquidated  damages, 
and  the  agreement  should  be  void  and  of  no 
effect,  and  the  plaintiff  should  regain  possession 
of  the  estate  ;  but  credit  was  to  be  given  to  the 
defendant  for  all  moneys  actually  expended ; 
and  it  was  provided  that  such  breach  should  not 
be  the  consequence  of  a  misconstruction  of  the 
meaning  of  any  of  the  provisions  of  the  contract. 
The  defendant  did  not  pay  the  500/.  deposit,  and 
altogether  failed  in  carrying  out  the  contract, 
and  the: plaintiff  brought  an  action  to  recover 
5,000/.  as  liquidated  damages  : — Held,  that  the 
condition  of  forfeiture  was  not  intended  to  apply 
to  the  payment  of  the  deposit  of  500/.  which  was 
to  be  paid  on  the  execution  of  the  contract,  but 
to  a  substantial  breach  of  any  of  the  subse- 
quent stipulations,  and  therefore  the  5,000/,  was 


not  to  be  regarded  as  a  penalty,  but  as  liqui- 
dated damages,  the  payment  of  which  could 
be  inforced  against  the  defendant.  WalUit  v. 
Smith,  21  Ch.  D.  243  ;  52  L.  J.,  Ch.  145  ;  47  L. 
T.  389  ;  31  W.  R.  214— C.  A. 

Breacli  of  several  Stipulations  of  varyixig 
Importance.] — Where  a  contract  contains  a  con- 
dition for  payment  of  a  sum  of  money  as  liqui- 
dated damages  for  the  breach  of  stipulations  of 
varied  importance,  none  of  which  is  for  payment 
of  an  ascertained  sum  of  money,  the  general  rule 
is,  that  the  sum  named  is  not  to  be  treated  as  a 
penalty,  but  as  liquidated  damages.    Ih. 

But  whether  it  would  not  be  treated  as  a 
penalty  if  one  of  the  stipulations  was  of  very 
trivial  importance,  quaere.    Ih, 

Where  there  is  a  condition  for  the  forfeiture 
of  a  deposit  for  the  breach  of  various  stipula- 
tions, even  though  some  of  them  may  be  very 
trivial,  or  for  payment  of  a  fixed  sum  of  money, 
the  forfeiture  will  be  inforced  and  not  treated 
as  a  penalty.    Ih, 

Afttley  V.  Weldon,  Kemhle  v.  Ihrren,  Atkyns 
V.  Kinnier,  Magee  v.  Larell, Newman,  In  re,aiid 
Betts  V.  Burch,  infra,  commented  on.    Ih. 

The  law  on  the  question  of  penalty  or  liqui- 
dated damages  may  now  be  considered,  after  a 
great  number  of  decisions,  not,  perhaps,  all  of 
them  strictly  reconcileable  with  each  other,  to  be, 
however,  at  length  satisfactorily  settled ;  and  the 
hinge  on  which  the  decision  in  every  particular 
case  turns  is  the  intention  of  the  parties,  to  be 
collected  from  the  language  they  have  used. 
The  mere  use  of  the  term  "  penalty,"  or  the  term 
"liquidated  damages,"  does  not  determine  that 
intention ;  but,  like  any  other  question  of  con- 
struction, it  is  to  be  determined  by  the  nature  of 
the  provisions  and  the  language  of  the  whole  in- 
strument. One  circumstance,  however,  is  of  great 
importance  towards  arriving  at  a  conclusion  ; 
if  the  instrument  contains  many  stipulations  of 
varying  importance,  or  relating  to  objects  of  small 
value  calculable  in  money,  there  is  the  strongest 
ground  for  supposing  that  a  stipulation,  apply- 
ing generally  to  a  breach  of  all  or  any  of  them, 
was  intended  to  be  a  penalty,  and  not  in  the  way 
of  liquidated  damages.  Dlmcch  v.  Corlett^  12 
Moore,  P.  C.  C.  199. 

Agreement  to  Act  at  Theatre.] — By  articles 
of  agreement  between  the  plaintiff  and  defen- 
dant, it  was  agreed,  on  the  part  of  the  former, 
that  he  should  pay  the  latter  so  much  per 
week  to  perform  at  his  theatres,  with  her  travel- 
ling expenses ;  and,  on  the  part  of  the  defendant, 
that  she  should  perform  at  the  theatres  such 
things  as  should  be  required  by  the  plaintiff,  and 
attend  at  the  theatres  beyond  the  usual  hours  on 
any  emergency,  and  at  rehearsals ;  or  be  subject 
to  such  fines  as  were  established  at  the  theatres, 
and  abide  by  the  regulations  of  the  theatres,  and 
pay  all  fines  ;  and  it  was  agreed  by  both  parties, 
that  "  either  of  them  neglecting  to  perform  that 
agreement  should  pay  to  the  other  200/. :" — 
Held,  that  the  sum  was  in  the  nature  of  a 
penalty,  and  not  of  liquidated  damages.  Astley 
V.  Weldon.  2  B.  &  P.  346. 

By  articles  of  agreement  between  the  plaintiff 
and  defendant,  the  latter  agreed  to  act  as  a 
comedian  at  Covent-garden  Theatre  for  four 
seasons,  and  to  conform  to  the  usual  regulations 
of  the  theatre ;  and  the  plaintiff,  as  proprietor, 
agreed  to  pay  the  defendant  3/.  6«.  8^.  for  every 
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night  on  which  the  theatre  should  be  open  for 
performance  daring  the  four  seasons :  and  if 
either  of  the  parties  should  in  anywise  omit, 
neglect,  or  refuse  to  fulfil,  perform,  or  keep  the 
agreement,  or  any  part  thereof,  or  any  stipula- 
tion therein  contained,  such  party  should  pay 
the  other  1,000/. ;  to  which  sum  it  was  agreed 
that  the  damages  sustained  by  any  such  omission, 
neglect,  or  rSusal  would  amount,  and  which 
sum  was  declared  to  be  the  liquidated  and  as- 
certained amount  of  the  damages,  and  not  a 
penalty  or  penal  sum,  or  in  the  nature  thereof  : 
— Held,  that  the  sum  of  1,000/.  could  not  be 
considered  as  liquidated  damages,  as  the  clause 
was  not  limited  to  breaches  of  the  agreement 
where  the  damages  would  be  of  uncertain 
amount,  but  extended  to  the  breach  of  any 
stipulation  by  either  party.  K^mhle  y,  Farrenj 
6  Bing.  141 ;  3  M.  &  P.  425. 

Kot  to  Enter  into  Business  within  limited 
Bistanoo.] — The  plaintiff  and  (he  defendant 
agreed  to  enter  into  partnership  as  surgeons  for 
the  term  of  three  years,  and  the  defendant 
covenanted  that  after  the  determination  of  the 
partnership  he  would  not  at  any  time  practise 
as  a  surgeon  at  No.  28,  Dorset-crescent,  nor 
reside  within  the  distance  of  two  and  a  half 
miles  thereof,  without  the  plaintiff's  consent, 
nor  would  attempt  to  prevail  on  any  of  the 
patients  of  the  defendant  or  of  the  partner- 
ship to  withdraw  from  the  plaintiff,  or  to  em- 
ploy any  other  medical  attendant  in  prejudice 
of  the  plaintiff,  but  would  in  all  things  endea- 
vour to  promote  the  business  and  advantage  of 
the  plaintiff  as  a  surgeon,  so  far  as  it  was  in  the 
power  of  the  defendant,  and  as  he  could  reasonably 
and  properly  be  required  to  do  ;  and  that  if  the 
defendant  should  in  any  respect  break  or  infringe 
the  stipulation,  he  should  pay  the  plaintiff  1,000/. 
as  and  for  liquidated  damages,  and  not  by  way 
of  penalty.  The  defendant  committed  a  breach 
of  his  covenant  by  residing,  after  the  expiration 
of  the  term,  within  the  distance  of  two  miles 
and  a  half  of  Dorset-crescent : — Held,  that  the 
sum  of  1,000/.  was  liquidated  damages,  and  not 
a  penalty.  Athyna  v.  Kinnier^  4  Ex.  776 ;  19 
L.  J.,  Ex.  132. 

An  agreement  for  the  disposal  to  the  defen- 
dant of  the  plaintifTs  interest  and  goodwill  in 
a  public-house  contained  a  stipulation  that  the 
plaintiff  was  not,  during  the  defendant's  ten- 
ancy of  the  premises,  to  be  concerned  in  the 
trade  of  a  licensed  victualling  house  within  the 
distance  of  two  miles  from  the  premises  under  a 
penalty  of  100/.  It  also  contained  stipulations  by 
the  defendant  to  purchase  certain  effects  and  stock 
by  valuation,  ana  it  stated  that  if  he  was  not 
accepted  by  the  landlord  as  tenant  at  a  certain 
rent  or  under,  a  deposit-money  of  50/.  should 
be  returned,  and  the  agreement  should  be  void, 
and  concluded  thus  :  '*  If  either  party  shall  re- 
fuse or  neglect  to  perform  all  and  every  part  of 
this  agreement,  they  hereby  promise  and  agree 
to  pay  to  the  other  who  shall  be  willing  to 
complete  the  Same  the  sum  of  100/.  as  damages, 
and  recoverable  in  any  of  her  Majesty's  courts 
of  law :  "—Held,  that  the  100/.  mentioned  at 
the  end  of  the  agreement  as  damages,  was  a 
penalty  and  not  liquidated  damages.  Mdgee  v. 
Lavell,  9  L.  R.,  C.  P.  107  ;  43  L.  J.,  C.  P.  131  ; 
30  L.  T.  169  ;  22  W.  R.  334. 

A  foreman  tailor,  in  consideration  of  his  em- 
ployment at  a  certain  salary,  entered  into  a 
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written  agreement  with  his  employer  to  the 
following  effect:— "In  consideration,  dec,  I 
agree  and  hereby  bind  myself,  under  a  penalty 
of  300/.,  not  to  violate  any  of  the  following 
undertakings  :  Not  to  go  into  business  in  the 
tailoring  trade,  nor  enter  into  the  employment 
of  another  in  said  trade  within  twenty  miles 
of  Dublin,  for  one  year  after  leaving  or  being 
discharged  from  your  employment,  and  at  no 
time  to  use  the  name  of  *  Macdona  &  Browne  * 
in  any  form  in  connexion  with  the  tailoring, 
out  of  your  actual  employment."  He  was 
afterwards  dismissed,  and,  within  a  month  of 
the  dismissal,  opened  a  tailoring  establishment 
in  Dublin,  and  describing  himself  as  "from 
Macdona's,"  and  as  having  been  "foreman 
cutter  at  Macdona's."  In  an  action  for  breach 
of  the  contract,  no  special  damage  was  proved, 
and  a  verdict  was  found  for  the  plaintiff,  with 
nominal  damages.  On  motion  by  the  plaintiff 
to  increase  the  damages  to  300/.,  pursuant  to 
leave  reserved  at  the  trial :— Held,  that  the 
sum  of  300/.,  mentioned  in  the  agreement,  was 
a  penalty  and  not  liquidated  damages.  In  such 
cases  ss.  146, 146  of  the  (Irish)  Common  Law 
Procedure  Act,  1853,  apply,  and  the  plaintiff  can- 
not recover  more  than  the  actual  damage  shewn 
to  have  been  sustained.  The  principle  oC  Mdgee 
V.  Lavell  (9  L.  R.,  C.  P.  107)  applied.  Bonsall 
V.  Byrjie  (1  I.  R.,  C.  L.  573)  observed  upon. 
Browne  v.  PhiUips,  10  L.  R.,  Ir.  21. 

A  party  covenanted  not  to  carry  on  trade  in 
London  or  Westminster,  or  within  the  distance 
of  600  miles  from  the  same  respectively,  and, 
for  the  observance  thereof,  bound  himself  in 
5,000/.  as  by  way  of  liquidated  damages,  and 
not  of  penalty.  In  an  action  for  a  breach  of 
this  covenant,  by  carrying  on  trade  in  London  : 
—Held,  that  the  judge  had  rightlv  directed  the 
jury,  that  the  parties  had  fix^  the  amount  of 
damages  for  themselves  at  5,000/.  Green  v. 
Price,  13  M.  k  W.  696  ;  14  L.  J.,  Ex.  225  ;  9 
Jur.  880.  Affirmed  in  error,  Price  v.  Oreen,  16 
M.  k  W.  346  ;  16  L.  J.,  Ex.  108  ;  9  Jur.  880— 
Ex.  Ch. 

By  a  deed  for  the  dissolution  of  a  partnership, 
it  was  covenanted  by  the  defendant  that  he 
would  not,  at  any  time  or  times  thereafter, 
within  the  next  seven  years,  directly  or  in- 
directly, either  by  himself  or  in  co-partnership 
with  another  or  others,  carry  on  the  business 
of  an  attorney  or  a  solicitor  within  a  distance 
of  fifty  miles  from  a  place  named,  nor  interfere 
with,  solicit  or  influence  the  clients  of  the  late 
co-partnership ;  and  that  if  he  should  in  any 
respect  infringe  that  covenant,  then  he  should 
immediately  thereupon  pay  the  plaintiff  1,000/., 
as  and  for  liquidated  damages,  and  not  by  way 
of  penalty : — ^Held,  that  the  sum  of  1,000/.  was, 
upon  the  construction  of  this  covenant,  to  be 
considered  by  way  of  liquidated  damages,  and 
not  as  a  penalty.  Galestoorthy  v.  Struttj  1  Ex. 
659;  17  L.  J.,  Ex.  226. 

A.  and  B.  entered  into  the  fbllowing  agree- 
ment:— "In  consideration  that  A.  of  Maccles- 
field, surgeon  and  apothecary,  will  engage  me, 
the  undersigned  B.,  as  assistant  to  him  as  a 
surgeon  and  an  apothecary,  I,  B.,  promise  A. 
that  I  will  not,  at  any  time,  practise  as  a  sur- 
geon or  an  apothecary  at  Macclesfield,  or  with- 
in seven  miles  thereof,  under  a  penalty  of  600/. ; 
and  I  do  hereby  agree  with  B.  to  engage  B.  as  an 
assistant  to  me  as  a  surgeon  and  an  apothecary 
on  the  terms  aforesaid."     In  an  action  by  A. 

Q  Q 
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against  B.  for  a  breach  of  this  a^^reement : — 
Held,  that  the  5002.  was  not  a  penalty,  but 
liquidated  damages.  Saintsr  v.  Fergutonf  7 
C.  B.  716 ;  18  L.  J.,  C.  P.  217 ;  13  Jur.  828. 

Action  upon  an  instrument  as  a  bond,  in  the 
sum  of  300Z.,  subject  to  a  condition,  which,  after 
reciting  that  the  defendant  and  B.,  who  had 
carried  on  the  profession  of  surgeons  at  L.  and 
W.,  were  about  to  dissolve  partnership,  and  had 
agreed  to  dispose  of  a  poruon  of  their  practice 
at  W.  to  the  plaintiff  for  150Z.,  was,  that  if 
defendant  or  B.  should  within  three  jears  prac- 
tise as  a  surgeon  within  one  mile  from  the 
church  of  W.,  or  attend  any  of  the  patients  of 
the  plaintiff,  or  solicit  them  to  consult  the 
defendant,  or  any  oUier  medical  practitioner 
than  the  plaintiff,  or  should  induce  any  other 
medical  practitioner  to  set  up  in  practice  within 
such  distance,  or  should  introduce  any  medical 
practitioner  who  should  practise  within  such 
distance  to  any  of  the  patients  of  the  plaintiff  ; 
or  if  the  defendant  or  B.  should,  within  ten 
years,  carry  on  the  business  of  a  chemist  or 
druggist  within  such  distance,  or  if  B.  should 
underlet  or  assign  his  term  in  his  house  at  W.  to 
any  physician,  or  permit  any  person  carrying  on 
such  profession  to  reside  therein  before  the 
13th  February  then  next ;  "  then  and  In  any 
or  either  of  the  said  cases,  if  the  defendant  or 
B.,  their  jexecutors  or  administrators,  or  either  of 
them,  did  and  should  forthwith  well  and  truly 
pay  unto  the  plaintiff  the  sum  of  300Z.,  the  bond 
should  be  void; "  with  an  assignment  of  breaches : 
— Held,  that  the  3002.  were  liquidated  damages, 
and  payable  on  any  breach  of  the  agreement. 
Mercer  v.  Irving,  Kl.,  Bl.  k  El.  663  ;  27  L.  J., 
Q.  B.  291  ;  5  Jur.,  N.  S.  143. 

Declaration  upon  a  deed  between  the  defen- 
dant and  the  plaintiff,  who  carried  on  the  busi- 
ness of  surgeons  and  apothecaries  at  W.,  which 
provided  that  the  business  should  be  carried  on 
for  the  term  of  three  years,  but  that  it  should  be 
the  exclusive  property  of  the  plaintiff,  subject  to 
certain  payments  to  the  defendant,  and  contained 
the  following  covenant : — "That  after  the  deter- 
mination of  the  term  of  three  years,  and  so  long 
as  the  plaintiff  shall  reside  in  W.,  or  within 
twelve  miles  thereof,  the  defendant  shall  not 
practise  or  carry  on,  either  directly  or  indirectly, 
the  business  of  a  surgeon  or  an  apothecary,  or 
see  any  patients  (except  as  mentioned),  nor 
assist  or  introduce  any  other  medical  man  in  W., 
or  within  twelve  miles  thereof,  but  shall,  before 
the  expiration  of  the  term  of  three  years,  intro- 
duce the  plaintiff  to  all  such  persons  as  may  be 
the  exclusive  patients  of  the  defendant,  and 
shall  also  during  the  term  use  his  best  endeavours 
to  secure  the  same  for  the  plaintiff  after  the 
expiration  of  the  three  years ;  provided  always, 
and  it  is  expressly  decreed  and  declared,  that  in 
case  the  defendant  shall  make  default  in  the 
observance  or  performance  of  the  covenant  lastly 
hereinbefore  contained,  the  defendant  wHl  forth- 
with pay  unto  the  plaintiff  2,000/.,  not  in  ^e 
nature  of  a  penalty,  but  as  ascertained  liquidated 
damages  ;  toat  notwithstanding  the  clause  lastly 
hereinbefore  contained,  the  defendant  may,  after 
the  determination  of  the  term,  act  in  consulta- 
tion with  other  medical  ffentlemen  in  W.  or 
elsewhere ;  that  the  defendant  may  also,  if  he 
think  fit,  after  the  determination  of  the  term, 
attend  midwifery  cases  in  W.,  and  within  twenty 
miles  thereof,  the  fees  for  which  shall  be  equiJ 
to  or  exceed  the  sum  of  one  guinea,  bat  he  shall 


pay  one-half  of  the  fees  which  he  shall  receive 
lor  each  of  such  midwifery  cases  unto  the  plain- 
tiff, so  long  as  the  plaintiff  shall  continue  to 
practise  at  W. :" — ^Held,  that  looking  to  the 
covenant  only,  the  sum  of  2,000/.  was  liquidated 
damages,  and  not  a  penalty;  and  uiat  the 
exception  did  not  prevent  the  2,0002.  being 
liquidated  damages,  because  the  non-payment  of 
one-half  of  the  fees  in  midwifery  cases  would 
not  be  within  the  covenant.  Reynolds  v. 
Bridge,  6  El.  k  Bl.  628  ;  26  L.  J.,  Q.  B.  12  ;  2 
Jur.,  N.  8. 1164. 

In  an  agreejnent  for  the  sale  of  a  public-house, 
it  was  stipulated  that  the  seller  should  not  be 
concerned  in  carrying  on^he  business  of  a  pub- 
lican within  a  mile  from  the  house  he  had  sold, 
"  under  the  penal  sum  of  5002.,  the  same  to  be 
recovered  as  and  for  liquidated  damages."  The 
seller,  nevertheless,  opened  a  public-house  three- 
quarters  of  a  mile  from  his  former  premises ; 
though  the  plaintiff  offered  no  evidence  of  actual 
damage,  and  the  defendant's  witnesses  stated 
that  the  plaintiff  had  spoken  of  the  injury  as 
inconsiderable  : — Held,  that  the  whole  sum  was 
recoverable  as  stipulated  damages.  Crisdec  v. 
Boltcn,  3  G.  Jc  P.  240. 

A.  and  B.  agreed  to  become  partners  in  the 
business  of  stage-coach  proprietors,  for  the  pur- 
pose of  running  a  coach  dally,  at  certain  hours, 
between  London  and  Croydon.  The  agreement 
contained  various  stipulations  as  to  the  conduct 
of  the  business,  and  a  provision  that  it  should  be 
lawful  for  either  party  to  determine  the  part- 
nership by  giving  four  weeks'  notice  in  writing. 
It  contain^  also  the  following  articles :  12th, 
that  in  the  event  of  such  dissolution  of  partner- 
ship and  so  long  as  A.  should  continue  to  carry 
on  the  trade  of  a  coach  proprietor  at  Croydon, 
B.  should  not,  either  on  his  own  account  or  that 
of  any  other  person  or  persons,  or  jointly  with 
any  other,  run  or  use  for  hire  any  stage-coach, 
omnibus,  or  other  carriage,  or  otherwise  ply  for 
hire  on  any  part  of  the  road  over  which  the  coach 
was  appointed  to  nut?  at  any  time  within  one 
hour  before  or  after  certain  specified  hours  of  the 
day,  under  the  penalty  of  402.  to  be  recovered  by 
A.  as  liquidated  daxnage;  and  the  last  article 
also  provided,  that  without  prejudice  to  the  right 
of  the  parties  under  the  preceding  article,  they 
bound  tnemselves  for  the  true  and  faithful  per- 
formance of  the  agreement  in  eveiy  respect, 
under  the  penalty  of  1002.  to  be  recovered  as 
aforesaid  '4 — Held,  that  the  402.  must  be  con- 
strued as  liquidated  damages,  and  not  as  a 
penalty.    Leighton  v.  Wales,  3  M.  &  W.  545. 

To  Sell  Busineis  and  Stoek.] — ^By  an  agree- 
ment in  writing,  the  plaintiff  agreed  to  sell  and 
the  defendant  to  purchase  the  household  furni- 
ture and  stock-in-trade  by  valuation ;  B.  to 
value  for  the  plaintiff  and  M.  for  the  defen- 
dant ;  the  goods  to  be  valued,  and  possession 
given,  on  or  before  a  given  day;  and  in  the 
event  of  either  of  the  parties  not  complying  in 
every  particular  set  forth  in  the  agreement,  he 
shoida  forfeit  and  pay  602.,  and  all  expenses 
attending  the  same.  The  defendant  did  not 
take  possession  of  the  goods,  which  the  plaintiff 
subsequently  sold  to  another  person : — ^Held, 
that  the  sum  of  502.  was  a  penalty,  and  not 
liquidated  damages.  Betts  v.  Bureh,  4  H.  &  K. 
506  ;  1  F.  &  F.  485  ;  28  L.  J.,  Ex.  267 ;  S,  P., 
Hinton  v.  Sparkes,  3  L.  B,,  C.  P,  161 ;  Stnith  v. 
IHckenson,  3  B.  &  P.  630. 
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Upon  an  agreement  for  the  assignment  of  the 
lease  of  a  public-hoose,  goodwill,  stock,  iic,  the 
consideration  to  be  paid  and  possession  given  on 
a  c^ain  day,  with  a  stipulation,  if  either  party 
&iled  to  f  alfil  his  part,  for  the  payment  of  5002., 
"  settled  and  fixed  as  liqaidated  damages,"  the 
deposit  to  be  taken  as  part : — Held,  that  it  was 
not  to  be  oonstmed  as  a  mere  penalty,  but  that 
the  party  making  default  was  liable  to  pay  the 
whole.  IleUlyY,Jones,lBuig,^02\  8  Moore, 244. 

A.  agreed  with  B.  to  sell  to  him  the  stock  and 
the  goodwill  of  his  business,  and  to  demise  to 
him  his  house  in  which  the  business  was  carried 
on,  for  which  B.  was  to  pay  800/.  and  to  take 
the  furniture  and  fixtures  at  a  valuation  ;  they 
were  afterwards  valued  at  174/.  400/.  were  paid 
to  A.  at  the  time  of  executing  the  agreement, 
and  B.  agreed  to  accept  and  pay  two  bills  of  ex- 
change ;  one  for  400/.  payable  twelve  months 
after  date,  and  the  other  for  174/.  payable  two 
months  slter  date :  and  A.  agreed  not  to  carry 
on  the  business  within  five  miles  of  the  house. 
And  for  the  true  performance  of  the  agreement 
each  of  them  did  tnereby  bind  and  oblige  himself 
to  the  other  of  them  in  the  penal  sum  of  500/., 
to  be  recoverable  for  breach  of  the  agreement  in 
a  court  of  law  as  and  by  way  of  liquidated 
<lamages  : — ^Held,  that  this  sum  was  a  penalty, 
and  not  liquidated  damages.  Davis  v.  Penton, 
6  B.  &  C.  216  ;  9  D.  &  R.  369. 

By  an  agreement  for  the  purchase  of  a  public- 
house,  300/.  was  paid  by  the  purchaser  by  way  of 
deposit,  and  in  part  of  the  purchase-money. 
The  purchase  was  to  be  completed  on  a  certain 
day,  and  it  was  agreed  that  if  either  party  should 
refuse  to  perform  the  agreement  he  should  pay 
the  other  1,000/.  liquidated  damages  : — Held, 
that  in  this  agreement  it  was  not  intended  that 
the  300/.  should  be  forfeited  on  the  failure  of  the 
purchaser  to  complete  the  contract.  Palmer  v. 
Temple,  1  P.  &  D.  379  ;  9  A.  &  B.  508. 

The  plaintiff  and  defendant  entered  into  an 
agreement  for  the  purchase  by  the  defendant  of 
the  plaintiff^s  goodwill,  stock,  tenant  right,  &c. :  it 
was  stipulated  that  the  plaintiff  should  give  pos- 
session on  a  certain  day,  and  in  the  meantime 
should  pay  the  rates  and  taxes,  and  keep  the 
defendant  indemnified  therefrom :  and  the  de- 
fendant agreed  to  pay  100/.  for  the  tenant  right, 
and  take  the  fixtures  at  a  valuation,  and  pay  all 
rents,  rates,  taxes,  &c.,  and  to  indemnify  the 
plaintiff  from  the  same  ;  and  lastly,  the  parties 
"  mutually  bound  themselves,  the  one  to  the 
other,  in  the  sum  of  100/.  as  settled  and  liqui- 
dated damages,  to  be  paid  and  forfeited,  without 
any  deduction,  by  such  of  them  as  should  make 
default  in  the  premises,  unto  the  other  of  them 
requiring  the  same  :" — ^Held,  that  the  sum  of 
100/.  was  a  penalty  only,  and  not  recoverable  as 
liquidated  damages  for  the  breach  of  any  of 
the  stipulations.  Homer  v.  Flintoff,  9  M.  & 
W.  678. 

To  Bnild — Several  Stipulatloni.] — ^N.,  in  April, 
1876,  contracted  with  the  governors  of  a  school 
to  build  and  complete  a  school-house  by  the  31st 
December  following.  The  contract  contained  a 
variety  of  stipulations,  with  remedies  for  the 
breach  of  them,  and  concluded  with  a  clause, 
that  in  case  the  contract  was  not  in  all  things 
duly  performed  by  N.,  he  should  pay  to  the 
governors  1,000/.  as  liquidated  damages.  N. 
failed  before  the  31st  December,  and  his  trustee 
repudiated  the  contract : — Held,  that  the  sum 


of  1,000/.  was  a  penalty  and  not  liquidated 
damages.  Newnian^  In  re,  Capper,  Ex  parte,  4 
Ch.  D.  724  ;  46  L.  J.,  Bk.  67  ;  35  L.  T.  718 ;  26 
W.  R.  244— C.  A.  Reversing  46  L.  J.,  Bk.  6  ;  36 
L.  T.  668  ;  26  W.  R.  100,  nom.  Odiham  School 
(^Oovemort),  Ex  parte,  Newman,  In  re, 

DednotioxiB  from  Payment]— A  builder 

contracted  to  do  certain  repairs  and  alterations 
to  a  house,  to  be  completed  within  a  specified 
time,  subject  to  a  penalty  of  20/.  per  week  for 
each  week  that  any  of  the  works  remained  un- 
finished after  the  stipulated  periods : — Held, 
that  the  sum  of  20/.  per  week  was  in  the  natnre 
of  liquidated  damages,  and  could  be  d^ucted  by 
the  employer  without  proving  the  loss  he  had 
actually  sustained  by  reason  of  the  delay.  Crux 
V.  Aldred,  14  W.  R.  656. 

The  plaintiffs,  on  the  19th  April,  1836,  entered 
into  a  contract  to  build,  for  1,700/.,  a  brewery 
for  the  defendants,  so  far  as  regarded  the  car- 
penters* work,  within  the  space  of  four  months 
and  a  half  next  ensuing  the  date  of  the  agree- 
ment ;  and  in  default  of  completing  the  same 
within  the  time  limited,  to  forfeit  to  the  defen- 
dants 40/.  per  week  for  each  week  that  the  com- 
pletion of  the  work  should  be  delayed  beyond 
the  31st  August,  the  amount  to  be  deducted 
from  the  1,700/.  as  liquidated  damages.  The 
plaintiffs  did  not  begin  the  work  for  four  weeks 
after  the  date  of  the  agreement,  in  consequence 
of  the  defendants  not  being  able  to  give  them 
possession ;  they  were  afterwards  delayed  one 
week  by  the  de&ult  of  their  own  workmen,  and 
four  weeks  by  the  default  of  the  masons  em- 
ployed by  the  defendants;  and  the  work  was 
not  completed  till  five  weeks  after  the  time 
limited : — Held,  that  the  defendants  were  not 
entitled  to  deduct  from  the  1,700/.  any  sum  in 
respect  of  the  delay,  either  for  the  one  or  the 
four  weeks.  Holme  v.  Ovppy,  3  M.  &  W.  387  ; 
1  Jur.  826. 

A  declaration  set  out  a  deed,  by  which  it  was 
provided  that  certain  work  was  to  be  done  by 
the  plaintiff  for  418/.,  but  the  defendant  was  to 
be  at  liberty  to  order  additional  work,  or  to 
diminish  that  specified,  and  payments  or  de- 
ductions were  to  be  made  accortUngly.  It  was 
stipulated  that,  if  the  specified  work  was  not 
finished  on  the  23rd  October,  the  plaintiff  should 
pay  1/.  for  every  day  used  beyond  the  23rd 
October  as  liquidated  damnges ;  provided,  that 
in  case  the  defendant  should  require  additional 
works,  the  plaintiff  should  be  flowed  such  extra 
time  beyond  the  23rd  October  as  might  be  neces- 
sary for  doing  and  completing  the  same.  Aver- 
ment, that  the  defendant  required  additional 
works,  the  value  of  which  was  84/.,  and  that  he 
made  diminution  to  the  value  of  21.,  and  that 
the  plaintiff  would  have  finished  the  specified 
works  on  the  23rd  October,  but  for  the  addi- 
tional works  ordered ;  that  he  completed  the 
whole  within  thirty-one  days  after  the  23rd 
October,  and*  that  such  extra  time  was  necessary 
to  complete  the  additional  works.  Plea,  as  to 
22/.,  parcel  of  the  debt,  and  as  to  the  extra  time, 
that  nine  days  only  beyond  the  23rd  October 
were  rendered  necessary  by  the  additional  works, 
but  that  thirty-one  days  were  used,  whereby  the 
defendant  became  liable  to  pay  22/.  for  the 
twenty-two  days  not  rendered  necessary,  and 
set-off  of  so  much : — Held,  that  the  plaintiff 
was  liable  to  pay  1/.  per  day  for  every  day  used 
beyond   the  23rd  October,  and    not   rendered 
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necessary  by  the  additional  works ;  and  that,  as 
the  declaration  claimed  the  value  of  the  addi- 
tional works  as  a  debt  and  liquidated  sum,  the 
defendant  was  entitled  to  set  off  the  221.  against 
it.  Ze^ge  v.  Harlock,  12  Q.  B.  1016  ;  18  L.  J., 
Q.  B.  44  ;  13  Jur.  229. 

If  two  persons  agree  to  perform  certain  work 
in  a  limited  time,  or  to  pay  a  stipulated  weekly 
sum  for  sach  time  afterwards  as  it  should  remain 
unfinished,  and  a  bond  is  prepared  in  the  name 
of  both,  but  is  executed  by  one  only,  with  con- 
dition for  the  due  performance  of  the  work,  or 
the  payment  of  the  weekly  sum,  and  the  work  is 
not  finished  in  the  time  ;  such  weekly  payments 
are  not  by  way  of  penalty,  but  in  the  nature  of 
liquidated  damages,  and  may  be  set  off  by  the 
obligee  in  an  action  brought  against  him  by  the 
obligor  who  executed.  Fletcher  v.  Dych^,  2 
T.  R.  82. 

To  Beimtate  Boad.]— In  an  action  to  recover 
damages  for  breaking  up  a  highway,  the  defen- 
dant gave  the  plaintiff  a  cognovit  to  confess  a 
judgment  for  200Z.,  with  a  defeasance  that  no 
execution  should  issue,  if  the  defendant,  within 
a  limited  period,  should  reinstate  the  road  accord- 
ing to  certain  stipulations  contained  in  a  plan, 
and  to  the  satisfaction  of  a  surveyor.  The  road 
not  being  completely  reinstated  within  the  time 
prescribed,  the  plaintiff  sued  out  execution,  and 
levied  the  200^.  and  costs  : — Held,  that  the  sum 
of  200^  was  in  the  nature  of  a  penalty,  and  not 
of  liquidated  damages ;  and  the  court  referred  it 
to  the  prothonotary  to  ascertain  what  damages 
the  plaintiff  had  actually  sustained,  and  what 
sum  he  was  entitled  to  recover  from  the  de- 
fendant by  his  neglecting  to  reinstate  the  road. 
Charrington  v.  Laing,  3  M.  &  P.  587  ;  6  Bing.  242. 

To  Deliver  Ooods.]— The  plaintiff  having  con- 
tracted to  supply  iron  rails  to  a  foreign  company, 
applied  to  the  defendants,  who  wrote  him  :  "  We 
have  this  day  sold  you  about  5,414  tons  of  iron 
rails  .  .  .  delivered  f.  o.  b.  at  Newport.  Pay- 
ment to  be  stated  in  the  specification."  By  the 
specification  "the  delivery  of  the  rails  was  to 
commence  by  the  15th  of  February,  1873,"  and 
to  be  completed  by  the  15th  of  April,  1873. 
The  makers  to  have  the  option  to  begin  delivery 
on  the  15th  of  December,  1872.  In  the  event  of 
the  makers  exceeding  the  time  of  delivery  above 
stipulated,  they  should  pay  by  way  of  fine  7«.  6<f . 
per  ton  per  week,  this  amount  to  be  deducted 
out  of  the  payment  for  the  rails.  The  rails  were 
to  be  stacked,  so  that  they  might  be  tested,  and 
payment  to  be  made  by  bills.  In  the  event  of 
ships  not  being  ready  within  fourteen  days' 
notice  being  given,  then  the  payment  by  the 
same  bills  to  be  made  against  wharf  warrants 
and  engineer's  certificate  for  each  500  tons 
stacked,  and  being  to  buyer's  orders.  The  sellers 
undertaking  to  put  f.  o.  b.  when  the  vessel  was 
ready.  The  worionen  in  the  employ  of  defen- 
dants struck  work,  and  defendanti  did  not  de- 
liver any  rails  until  the  month  of  May.  They 
continued  the  delivery  from  time  to  time,  but 
the  whole  quantity  was  not  delivered  until  the 
month  of  September : — ^Held,  that  the  sum  of 
7«.  Qd.  per  ton  per  week  was  a  liquidated  sum 
which  the  defendants  were  bound  to  pay  to  the 
plaintiff,  but  that  it  was  only  to  be  calculated 
from  the  15th  of  May.  Bergheim  v.  Blaenavon 
Iron  arid  Steel  Company,  10  L.  R.,  Q.  B.  319 ;  44 
L.  J.,  Q.  B.  92  ;  32  L.  T.  451 ;  23  W.  R.  238. 


To  Sail  Ship— One-half  of  Freight] — On  a 
guarantee  that  a  vessel  should  sail  with  or  before 
any  other  vessel  then  in  the  berth  "  under  penalty 
of  forfeiting  one-half  of  the  freight,"  another 
vessel  having  sailed  first : — Held,  that  "  one-half 
of  the  freight"  was  recoverable  as  liquidated 
damages ;  and  also,  that  It  was  immaterial 
whether  the  money  intended  to  be  made  pay- 
able was  called  by  the  parties  a  penalty  or 
liquidated  damages.  Sparrow  v.  Parh,  7  H.  & 
N.  594  ;  31  L.  J.,  Ex.  137  ;  8  Jur.,  N.  S.  391 ;  5 
L.  T.  799. 

The  plaintiff  agreed  to  ship  goods  on  board  a 
vessel  of  the  defendant,  the  defendant  under- 
taking that  no  more  than  one  ship  should  sail 
before  her  from  her  port  of  loading  to  her  port 
of  destination,  or  he  would  forfeit  half  freight. 
The  plaintiff  shipped  the  goods  and  the  defen- 
dant allowed  more  than  one  vessel  to  sail  before 
her  from  her  port  of  loading  to  her  port  of  desti- 
nation. The  freight  was  54Z.  The  defendant 
paid  10/,  into  court  as  for  liquidated  damages : — 
Held,  that  the  plaintiff  was  entitled  to  the  full 
half  freight  as  a  penalty,  it  being  a  sum  payable 
in  one  event,  not  a  sum  to  secure  the  performance 
of  several  matters.    Ih, 

Agreement  for  Service.]— B.  agreed  to  become 
an  assistant  to  A.  in  his  profession  of  a  photo- 
graphic painter  or  colourer  for  the  term  of  five 
years,  and  to  give  up  his  whole  time  and  atten- 
tion to  retouching  and  perfecting  all  such  por- 
traits as  should  be  coloured  or  painted  by  A., 
and  to  follow  A.'s  directions  ;  not  to  take  em- 
ployment from  other  persons,  and  not  to  reveal 
any  secret  of  the  art,  and  to  be  just  and  feiithful 
in  his  dealhigs  ;  and  in  consideration  of  the  agree- 
ment on  B.'s  part,  A.  agreed  to  pay  him  a 
weekly  remuneration  for  every  portrait  which  he 
should  retouch  to  A.'s  satisfaction,  and  to  gua- 
rantee that  B.  should  be  continually  supplied 
with  photographic  portraits  to  be  retouched; 
and  lastly,  3iey  should  respectively  forfeit  600/., 
to  be  paid  to  the  other  of  them  as  liquidated 
damages,  in  the  case  of  any  breach  being  made 
by  either  of  them  in  the  true  performance  of  the 
terms  and  conditions  of  the  agreement.  B. 
broke  the  agreement  in  several  particulars : — 
Held,  that  A.  was  entitled  to  recover  the  whole 
500/.,  which  was  a  penalty,  and  not  liquidated 
damages.  Reindell  v.  St-hell,  A  C.  B.,  N.  S.  97  ; 
27  L.  J.,  C.  P.  146  ;  4  Jur.,  N.  S.  310. 

To  Harry.] — In  an  action  on  a  contract  for 
marriage,  wherein  the  defendant  promised  the 
plaintiff,  that  he  would  not  marry  with  any 
person  besides  herself,  and  that,  if  he  did,  he 
agreed  to  pay  her  1,000/.  within  three  months 
next  after  he  should  marry  any  one  else : — ^Held, 
that  the  1,000/.  were  liquidated  damages.  Lowe 
V.  Peeviy  4  Burr.  2225. 

To  Exeente  Lease.]  —  Where  a  defendant 
agreed  to  grant  a  lease  with  the  usual  covenants, 
and  the  plaintiff  to  execute  a  counterpart  and 
pay  the  expenses ;  and  for  the  true  performance 
of  the  agreement,  each  of  the  parties  bound  him- 
self in  the  penalty  of  500/.,  to  be  recovered 
ag;ainst  the  defaulter  as  liquidated  damages : — 
Held,  that  the  500/.  must  be  considered  as  a 
penalty,  and  not  as  liquidated  damages.  Boy» 
V.  Ancell,  7  Scott,  364 ;  6  Bing.  N.  C.  390  ;  2 
Am.  9  ;  3  Jur.  316. 
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Hortgage— Beiervation  of  Bight  to  Full  Pay- 
ment on  Default  in  Payment  of  Smaller  Snm.] — 
The  reservation  of  a  right  to  have  full  payment 
of  money  actually  due  on  an  existing  contract, 
should  there  be  a  failure  to  pay  a  smaller  sum  on 
a  day  certain,  cannot  be  treated  as  a  penalty. 
Tliomptan  v.  Hudson,  4  L.  R.,  H.  L.  1  ;  38 
L.  J.,  Ch.  431. 

Therefore,  where  a  certain  sum  of  money  is 
due,  and  the  creditor  enters  into  arrangements 
with  his  debtor  to  take  a  lesser  sum  provided 
that  sum  is  secured  in  a  certain  way  and  paid  at 
a  certain  day,  but  if  any  of  the  stipulations  of 
the  arrangement  are  not  performed  as  agreed 
upon,  the  creditor  is  to  be  entitled  to  recover  the 
whole  of  the  original  debt,  such  remitter  to  his 
original  rights  does  not  constitute  a  penalty,  and 
equity  will  not  interfere  to  prevent  its  obser- 
vance.   Ih, 

H.  was  indebted  to  T.  and  S.  in  three  different 
sums  of  money,  which  were  the  subjects  of  suits 
in  chanceiy.  In  the  first  and  third  of  these 
suits  the  sums  had  been  ascertained,  but  no  final 
deci-ee  had  been  made  respecting  them.  In  the 
second^  suit  there  had  been  a  final  decree.  H. 
wished'for  time  and  facilities  to  be  afforded  him 
for  payment  of  these  debts.  .T.  and  S.  consented, 
and  deeds  were  executed  by  which  it  was 
arranged  that  H.  should  admit  the  amount  of 
the  debts  claimed  in  the  first  and  third  suits, 
and  should  not  use  his  power  to  appeal  against 
the  decree  in  the  second  suit ;  that  he  should 
give  a  first  mortgage  on  his  real  estate  as  a 
security;  and  that  he  should  pay  certain 
amounts  on  certain  days.  On  these  conditions 
T.  and  S.  were  to  accept  smaller  sums  in  satis- 
faction. The  deeds  contained  provisoes  which 
(in  different  forms  of  language)  expressly  re- 
served to  T.  and  B.  the  right,  if  any  of  the 
stipulations  in  the  deeds  were  violated,  to  enforce 
payment  of  the  original  amounts  found  and 
admitted  to  be  due  : — Held,  that  this  reservation 
of  the  right  .to  enforce  existiug  debts  on  non- 
payment of  the  smaller  and  covenanted  amounts, 
was  not  a  penalty  against  which  equity  would 
grant  relief.    Ih. 

In  a  mortgage  bond,  given  to  secure  the  due 
payment  by  instalments  of  a  sum  due,  a  provi- 
sion making  the  total  simi  due  enforceable  on 
any  de&ult,  is  not  to  be  considered  a  penalty. 
Wallingford  v.  Mutual  Society,  5  App.  Gas. 
685  ;  50  L.  J.,  Q.  B.  49  ;  43  L.  T.  258  ;  29  W.  R. 
81— H.  L.  (E.)  ;  8,  P.,  Sterne  v.  Beck,  1  De  G., 
T.  &  8.  695  ;  32  L.  J.,  Ch.  682  ;  11  W.  R.  791. 

Speoiile  Stipulation!  for  Entry  or  Penalty.] — 

In  a  mortgage  of  chattels,  which  was  duly 
registered  as  a  bill  of  sale,  to  secure  the  re- 
payment of  400Z.  then  advanced,  and  a  further 
sum  of  144^.  for  interest  and  expenses,  by  instal- 
ments payable  every  three  months,  and  in 
default  of  payment  of  any  one  instalment  the 
whole  amount  remaining  unpaid  to  become 
immediately  due,  followed  by  a  proviso  that,  in 
default  of  payment  of  the  moneys  secured,  or 
any  part  thereof,  or  if  the  mortgagor  should 
become  a  liquidating  debtor  or  bankrupt,  or 
upon  the  happening  of  certain  other  contingen- 
cies, the  morl^gee  might  enter,  sell,  and  repay 
himself  the  whole  of  the  sums  due  to  him  upon 
the  security  of  the  mortgage;  the  mortgagor 
having  become  a  liquidating  debtor  : — Held,  that 
the  provisions  of  this  mortgage  were  not  in  the 
nature  of  a  penalty,  and  that  the  mortgagee  was 


entitled  to  possession  of  the  property  comprised 
in  the  mortgage  deed.  Cochrane,  Ex  parte, 
Sendall,  In  re,  9  Ch.  D.  698  ;  48  L.  J.,  Bk.  31  ; 
38  L.  T.  820  ;  26  W.  R.  818. 

Land  was  sold  to  a  company  incorporated  by 
act  of  parliament  for  the  purpose  of  making 
docks.  The  contract  for  sale  provided  that  the 
purdiase-money  was  to  be  4,000/.,  of  which  the 
sum  of  2,000/.  was  to  be  paid  at  once,  and  the 
remainder  in  three  months.  The  contract  con- 
tained a  proviso  that  in  case  the  balance  of  the 
purchase-money,  with  interest,  should  not  be 
entirely  paid  off  by  the  1st  November,  1869 
(and  in  this  respect  time  was  to  be  of  the  essence 
of  the  contract),  it  should  be  lawful  for  the 
vendors,  notwithstanding  that  a  conveyance  of 
the  property  might  have  been  executed,  to  enter 
upon  the  property,  and  the  same  to  have  again 
and  enjoy  as  in  their  former  estate,  without  any 
obligation  to  repay  to  the  company  any  money 
which  they  had  already  paid,  which  was  to  be 
absolutely  forfeited  to  the  vendors.  The  first 
instalment  of  the  purchase-nioney  was  paid,  but 
no  part  of  the  balance  was  ever  paid.  The  com- 
pany failed,  and  was  ordered  to  be  wound  up : — 
Held,  that  the  above  clause  was  merely  in  the 
nature  of  a  penalty,  and  that  the  vendors  had 
no  right  to  recover  possession  of  the  land  if  the 
balance  of  the  purchase-money  was  paid.  Da^en- 
ham  (^Thames)  Dock  Company,  In  re,  HuUe,  Ex 
parte,  8  L.  R.,  Ch.  1022  ;  43  L.  J.,  Ch.  261  ;  21 
W.  R.  898. 

Held,  also,  that  the  company  would  be  relieved 
on  payment  of  the  balance  of  the  purchase- 
money  with  interest.    Ih, 

To  Reinstate  Sur&ce  of  Land.] — The  lessee 
of  a  mining  lease  covenanted  that  from  time  to 
time  during  the  lease,  or  at  the  expiration  there- 
of, he  would  put  the  lands  generally  into  such 
state  and  condition  as  they  were  in  before,  or  as 
near  thereto  as  possible,  or  if  he  did  not  that  he 
would  pay  100/.  for  every  acre  not  so  restored. 
Damage  was  done  to  about  thirty  acres  of  land, 
but  the  lessee  did  not  restore  the  same  to  its 
former  condition.  An  arbitrator  found  that  the 
actual  damage  amounted  to  1,375/. : — Held,  that 
the  lessor  was  entitled  to  the  sum  of  100/.  for 
every  acre,  although  such  sum  greatly  exceeded 
the  amount  of  actual  damage,  as  it  was  evident 
that  the  parties  intended  that  to  be  paid  in  the 
event  of  a  breach  of  covenant,  and  it  was  not  in 
the  nature  of  a  penalty.  Mexhorough  (^Earl)  and 
Wood,  In  re,  47  L.  T.  516  ;  47  J.  P.  151. 

Additional  Bont.] — ^A  lease  contained  a  cove- 
nant that  a  house,  to  be  built  immediately  ad- 
joining the  house  in  which  the  lessor  lived,  should 
be  built  for  a  private  family,  under  a  penalty 
of  10/.  a  year  additional  rent,  unless  the  lessor 
should  convert  his  house  to  any  public  use  : — 
Held,  that  the  10/.  a  year  additional  rent  was  a 
penalty,  and  not  liquidated  damages,  and  that 
the  lessor  was  not  restricted  to  suing  for  the 
additional  rent,  but  was  entitled  to  an  injunction 
to  restrain  the  tenant's  converting  the  house 
into  a  public-house.  Bray  v.  Fogarty,  4  Ir.  R. 
Eq.  544. 

A  tenant  agreed,  in  case  of  breach  of  all  or 
any  of  the  conditions  contained  in  the  contract, 
to  pay  an  additional  or  penal  rent,  to  be  reco- 
vered by  distress  or  otherwise  as  the  reserved 
rent  was  recoverable  by  law  as  between  landlord 
and  tenant ; — Held,  that  the  additional  rent  was 
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not  a  penalty.  Wright  v.  Tracy,  7  Ir.  R., 
C.  L.  134. 

Upon  a  covenant  not  to  ploagh  up  any  meadow 
land  or  else  to  pay  an  admtional  yearly  rent  per 
acre  : — Held,  tnat  the  increased  rent  was  not  a 
penalty  but  a  liquidated  satisfaction  fixed  on 
between  the  parties.  Hol/e  v.  Peterson,  2  Bro. 
P.  C.  436. 

Under  a  lease  the  tenant  coyenanted  to  man- 
age the  farm  in  a  certain  manner,  and  in  case 
he  should  sow  in  the  last  three  years  more  than 
seventy  acres  of  clover  in  one  year,  to  pay  an 
additional  rent  of  lOl.  per  acre  for  such  additional 
acres  so  sown  : — ^Held,  that  the  rent  was  liqui- 
dated damages.    Jones  y.  Green,  3  T.  &  S.  298. 

Payment  to  Stakeholder.] — When  under  an 
agreement  parties  have  paid  money  to  a  stake- 
holder with  a  stipulation  in  the  agreement  that 
the  money  is  to  go  to  one  party,  on  breach  of 
any  part  of  the  agreement  by  the  other  party, 
such  sum  of  money  is  liquidated  damages  and 
not  a  penalty.  The  intention  of  the  parties 
must  be  looked  to.  Lee  v.  Wh-itaker,  8  L.  B., 
C.  P.  70  ;  27  L.  T.  676  ;  21  W.  B.  230. 

Payment  gires  no  licence.] — Payment  of  a 
stipulated  pjmalty  is  no  excuse  for  committing 
the  act  prohibited.  French  y.  Marcel,  2  D.  &  W. 
269  ;  1  C.  &  L.  469— (Ir.)- 

Where  B.  agreed  to  demise  premises  to  A.,  and 
covenanted  to  obtain,  by  a  day  named,  a  licence 
(which  was  necessary)  to  enable  him  so  to  do,  or 
to  pay  him  1,000^.  by  way  of  damages  ;  but  he 
did  not  obtain  the  licence,  insisting  that  he  had 
a  right  not  to  do  so,  but  to  pay  the  1,0002. :—  Held, 
that  he  had  no  such  right ;  but  he  was  bound  to 
perform  his  agreement,  even  although  the  day 
named  for  obtaining  the  licence  was  passed. 
Long  y.  Bowring,  33  Beav.  585  ;  10  Jur.,  N.  S. 
683  ;  10  L.  T.  683  ;  12  W.  E.  972. 

Szcess  above  Penalty.] — In  an  action  on  an 
agreement  with  a  penalty,  the  jury,  in  giving 
damages,  cannot  exceed  the  penalty,  nor  can 
they  give  the  plaintiff  a  compensation  beyond 
the  loss  which  he  proves  he  has  suffered.  Wil- 
beam  y.  Ashton,  1  Camp.  78. 

In  an  action  upon  a  memorandum  for  a  charter- 
party  describing  the  agreement  of  the  defendant, 
a  shipowner,  to  proceed  with  all  convenient 
speed  to  a  foreign  port,  there  to  load  and  return 
home,  and  deliver  the  same,  concluding  with  a 
certain  penalty  for  non-performance : — Held, 
that  the  plaintiff  might  recover  damages  on  the 
defendant's  breach  of  contract  in  not  permitting 
the  ship  to  proceed  on  the  yoyage  TOyond  the 
amount  of  the  penalty.  Harrison  v.  Wright,  13 
East,  343 ;  S.  P,,  Winter  v.  Trimmer,  I  W.  Bl. 
395. 

Question  for  Jury  when  Agreement  not  under 
Seal.] — Whatever  may  be  the  terms  of  an  agree- 
ment with  regard  to  the  sum  to  be  paid  on  the 
non-performance  of  it,  the  party  suing,  if  the 
agreement  is  not  under  seal,  is  entitled  only  to 
such  damages  as  a  jury,  under  all  the  circum- 
stances, may  think  fit  to  award.  Randall  v. 
Ikerest,  2  C.  &  P.  577  ;  M.  &  M.  41. 

An  agreement,  not  under  seal,  for  the  lease  of 
a  pubUc-house,  contain^  a  clause  that  the 
party  neglecting  to  comply  with  this  part  of  the 
agreement  should  pay  1002.,  mutually  agreed 


upon  to  be  the  damages  ascertained  and  fixed  on 
breach  thereof  : — ^Held,  that  the  party  making  a 
default  was  not  liable  beyond  the  damages 
actually  sustained.    Ih. 

Performaaee  by  Plaintiit] — ^To  entitle  him- 
self to  the  penalty,  the  plaintiff  must  shew  a 
strict  performance  on  his  part  of  the  articles  of 
agreement.  St,  Albans  (^Duke)  v.  SJiore,  1  H. 
Bl.  270. 

Pleading.] — ^A  declaration  stated  that  the  de^ 
f endant  covenanted  that  he  would  not  lop  or  top 
any  tree,  without  the  consent,  in  writing,  of  the 
plaintiff,  under  a  penalty  of  201.  for  each  tree 
which  should  be  so  lopped  or  topped,  over  and 
above  the  actual  value  of  the  tree.  Breach, 
that  the  defendant  lopped  divers,  to  vrit,  twenty 
trees,  without  the  consent,  in  writing,  of  the 
plaintiff;  which  trees  so  lopped  were  of  great 
value,  to  wit,  of  the  value  of  80/.,  and  thereupon 
and  thereby  the  defendant  became  liable  to  pay» 
and  ought  to  have  paid  to  the  plaintiff,  certain 
large  sums  of  money,  to  wit,  80Z.,  being  the  value 
of  the  trees ;  and  also  the  further  sum  of  201.  for 
each  of  the  trees  so  lopped  by  the  defendant, 
being  the  amount  of  penalties  incurred  and  for- 
feited by  the  defendant  to  the  plaintiff  for  lop- 
ping the  trees  : — Held,  that,  assuming  the  202. 
pemdty  to  be  liquidated  damages,  the  plaintiff 
could  not  recover  it  on  this  breach,  inasmuch  as 
it  did  not  allege  that  the  penalty  was  not  paid. 
HurH  V.  Hurst,  4  Ex.  571 ;  19  L.  J.,  Ex.  410. 

A  declaration  alleged  that  the  defendant 
covenanted  not  to  seU  or  carry  away  from  the 
demised  premises  any  manure  made  on  the  pre- 
mises without  the  consent  of  the  plaintiff,  under 
an  increased  rent  of  10/.  for  every  ton  so  sold  or 
carried  away  ;  and  he  further  covenanted  that  he 
would  pay  all  the  increased  rents.  Breach,  that 
he  sold  a  large  quantity  of  manure  made  on  the 
premises,  to  wit,  160  tons,  and  did  allow  the  same 
to  be  carried  away  from  the  premises.  Plea, 
that  the  defendant  brought  upon  the  premises  a 
quantity  of  manure  larger  and  better  in  quality 
than  that  carried  away : — Held,  first,  that  the 
plea  was  bad.  LeghY,  Lillie,  6  H.  &  N.  165  ;  30 
L.  J.,  Ex.  25. 

Held,  secondly,  that  the  declaration  was  bad  for 
not  alleging  that  the  increased  rent  was  due,  or 
that  it  was  unpaid.    lb. 

A  declaration  stated,  that,  by  an  agreement  be- 
tween the  plaintiff  and  the  defendant,  it  was  wit- 
nessed that  the  defendant  agreed  to  become  assis- 
tant to  the  plaintiff  in  his  profession  of  photo- 
graphic painter  for  the  term  of  five  years,  and  to 
give  up  his  whole  time  to  retouching  portraits , 
and  not  to  take  emplojrment  from  other  persons, 
and  to  follow  the  plaintiff's  directions,  and  not 
divulge  any  secret  of  the  art,  and  be  faithful  to 
the  plaintiff  in  all  his  dealings ;  and  the  plaintiff 
agrc^  to  pay  the  defendant  a  weekly  remunera- 
tion for  every  portrait  retouched,  filter  certain 
rates,  and  to  guarantee  that  the  defendant  should 
be  continually  supplied  with  portraits  to  retouch; 
and,  lastly,  that  the  plaintiff  and  the  defendant 
should  respectively  forfeit  500Z.,  to  be  paid  to  the 
other  of  them  as  liquidated  damages,  in  case  of 
any  breach  by  either  of  them  in  the  true  per- 
formance of  the  terms  of  the  agreement.  The 
declaration  then  averred  that  the  defendant 
broke  the  agreement  in  several  particulars,  and 
that  by  reason  of  which  several  premises  the  de- 
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fendant  forfeited  and  became  liable  by  yirtae  of 
the  agreement  to  pay  to  the  plaintiff  5002.  as 
liqmdftted  damages,  but  he  had  not  paid  the  same 
or  any  part  thereof,  and  the  plaintiff  claimed 
5002.  The  defendant  pleaded  to  the  plaintiff's 
claim  of  500/.  as  and  for  liquidated  damages,  set- 
ting out  the  agreement  (according  to  which,  as 
was  admitted  on  argument,  the  sum  of  5002.  was 
in  the  nature  of  a  penalty,  and  not  liquidated 
damages),  and  averr^  that  the  5002.  therein  men- 
tioned was  a  penalty,  and  not  liquidated  dam- 
ages, and  that  the  defendant  was  not  liable  to 
pay  the  plaintiff  the  5002.  as  liquidated  dam- 
ages : — Held,  by  Williams,  J.,  Crowder,  J.,  and 
Byles,  J.,  tJiat  judgment  should  be  for  the  plaintiff, 
because  the  averment  "that  by  reason  of  the 
premises  the  defendant  forfeited,  by  virtue  of  the 
agreement,  the  5002.  as  liquidated  damages,  and 
had  not  paid  the  same,"  was  immaterial,  and  the 
plea  therefore  bad,  as  being  pleaded  to  damages 
only.  Willes,  J.,  dubitante,  on  the  ground  that 
the  plea  professed  to  answer  only  the  iiomaterial 
averment,  and,  therefore,  judgment  ought  to  be 
for  the  defendant  as  upon  an  immateriaJ  plea  to 
an  insufficient  declaration.  Reindell  v.  Schelly 
4  C.  B.,  N.  S.  97  ;  27  L.  J.,  0.  P.  146  ;  4  Jur., 
N.  S.  310. 

II.  ACTION  FOR. 
1.  Pasties. 

The  Crown.] — Where  a  statute  creates  a 
penalty,  and  says  that  one  moiety  shall  be  to 
the  use  of  the  king  and  the  other  to  a  common 
informer,  the  king  may  sue  for  the  whole,  unless 
a  common  informer  has  commenced  a  qui  tam 
suit  for  the  penalty.  Rex  v.  Hymen^  7  T.  R. 
536. 

In  such  a  case  the  king  may  recover  the  penalty 
by  an  information  filed  by  the  attorney-general. 
lb. 

Where  a  penalty  is  created  by  statute  and 
nothing  is  said  as  to  who  may  recover  it,  and  it 
is  not  created  for  the  benefit  of  a  party  grieved, 
and  the  offence  is  not  against  an  individual,  it 
belongs  to  the  crown,  and  the  crown  alone  can 
maintain  a  suit  for  it.  Bradlaugh  v.  Clarke^  8 
App.  Gas.  354 ;  52  L.  J.,  Q.  B.  506 ;  48  L.  T.  681 ; 
31  W.  R.  677 ;  47  J.  P.  405— H.  L.  (E.).  Re- 
versing 7  Q.  B.  D.  38  ;  50  L.  J.,  Q.  B.  342 ; 
44  L.  T.  667;  29  W.  R.  516;  45  J.  P.  484- 
C.A. 

Consent  of  Attomey-Ooneral,  when  required.] 
— ^The  consent  of  the  attorney-general  need  not  be 
obtained  before  biinging  an  action  for  penalties 
under  Sched.  II.  s.  70,  of  the  Public  Health  Act, 
1875.  Fletcher  v.  Hudtm,  5  Ex.  D.  287  j  49 
L.  J.,  Ex.  793  ;  43  L.  T.  404  ;  45  J.  P.  5— C.  A. 
Ctyntra,  Smith  v.  Fieldhouse,  35  L.  T.  602  ; 
S.  C,  nom.  Rochfort  v.  AtJierle^j  1  Ex.  D.  611. 

In  a  qui  tam  action,  upon  a  local  act,  incorpo- 
rating the  11  &  12  Vict.  c.  63,  by  an  unsuccessful 
candidate  against  a  party  elected  commissioner, 
practising  as  such  commissioner,  the  declaration 
alleging  that  the  defendant  had  so  acted,  and 
that  thereby  and  by  reason  of  the  premises  the 
plaintiff  had  been  and  was  a  parly  gfrieved  under 
the  statute,  the  only  evidence  that  the  defendant 
had  so  acted  being,  that  after  his  election  he  had 
voted  for  a  chairman,  and  there  being  no  evidence 
of  any  particular  grievance  to  the  plaintiff  arising 
therdErom,  nor  of  any  grievance  but  that  of  his 


having  lost  his  election,  and  the  local  act  pro- 
viding that  no  one  except  a  party  grieved  should 
sue  for  penalties,  without  the  consent  of  the 
attorney-general,  which  had  not  been  obtained : 
— ^Held,  that  the  plaintiff  was  not  a  party  grieved ; 
that  It  was  not  alleged  that  he  was  so  as  a  matter 
of  fact,  but  merely  as  an  inference  of  law  from 
facts  stated,  which  did  not  shew  that  he  was  so  ; 
that,  therefore,  the  consent  of  the  attorney- 
general  was  necessary,  and  ought  to  have  been 
alleged  as  a  condition  precedent  to  the  right  of 
action  ;  that  Uie  declaration  was  therefore  bad ; 
and  that,  although  there  was  not  any  ground  of 
nonsuit,  there  was  ground  for  a  rule  to  stay  pro- 
ceedings ;  and  a  rule  to  arrest  the  judgment,  and 
also  to  stay  proceedings,  was  accordingly  made 
absolute.  BullU  v.  MarsJuiU,  2  H.  &  N.  575 ; 
27  L.  J.,  Ex.  236. 

Common  Informer.] — Immediately  on  filing  an 
information,  the  right  to  the  penalty  vests  in  the 
informer,  and  therefore,  though  the  king  may 
pardon  the  offence  so  as  to  discharge  his  own 
share,  he  cannot  deprive  the  informer  of  his. 
GroMet  V.  OgilviCj  5  Bro.  P.  C.  527. 

To  enable  a  common  informer  to  maintain  an 
action  for  a  penalty  created  by  statute,  an  in- 
terest in  the  penalty  must  be  given  to  him  by 
express  words  or  by  sufficient  implication.  Brad^ 
Iwugh  V.  Clarke^  supra. 

The  penalty  of  5002.,  "to  be  recovered  by 
action  in  one  of  her  Majesty's  superior  courts  at 
Westminster,"  which  is  imposed  by  the  Parlia- 
mentary Oaths  Act,  1866  (29  &  30  Vict.  c.  19), 
s.  5,  upon  any  member  of  the  House  of  Commons 
voting  as  such  in  the  House  or  sitting  during 
any  debate  after  the  Speaker  has  been  chosen 
without  having  made  and  subscribed  the  oath 
thereby  appointed,  cannot  be  recovered  in  an 
action  by  a  common  informer,  and  can  be  sued 
for  only  by  the  crown.    lb. 

The  39  Geo.  3,  c.  79,  gave  a  penalty  of  202.  for 
printing  papers  to  be  published,  without  adding 
the 'printer's  name  and  place  of  abode,  and 
directed  that  any  penalty  imposed  by  the  act 
exceeding  202.  might  be  sued  for  in  the  courts  at 
Westminster;  and  any  penalty  not  exceeding 
202.  should  and  might  be  recovered  before  any 
justice  of  the  peace  ;  but  it  also  gave,  in  the  same 
clause,  a  form  of  declaration  for  recovering  202. 
in  the  courts  of  Westminster : — Held,  that  a 
common  informer  could  not  sue  for  a  penalty  of 
202.  in  the  King's  Bench,  no  such  power  being 
given  by  the  statute,  and  there  being  no  power 
at  common  law  for  a  common  informer  to  sue 
for  any  penalty ;  and  that  the  form  of  the 
declaration  must  be  read  in  blank  as  to  the 
sum  ;  such  form  being  otherwise  inapplicable  to 
a  larger  penalty  before  given  ;  and  that  no  such 
action  lay  to  recover  two  or  more  penalties  of 
202.  Fleming  v.  Bailey,  5  East,  313  ;  1  Smith, 
504. 

Corporation  as  Common  Informer.] — ^A  corpo- 
ration cannot  sue  for  penalties  as  a  common 
informer,  unless  expressly  empowered  by  statute 
so  to  do.  St.  Leonard's  (^Chturdians'),  Shoreditch 
V.  IVafiklhi,  3  C.  P.  D.  377  ;  47  L.  J.,  C.  P.  727  ; 
39  L.  T.  122  ;  26  W.  R.  882. 

The  1  &  2  Will.  4,  c.  76,  by  s.  45,  imposes  a 
penalty  on  coal  dealers  who  knowingly  sell  ouo 
sort  of  coals  for  another  within  a  certain  district, 
and  the  penalty  is  recoverable  under  s.  85  "  by 
the  person  or  persons  who  shall  inform  and  sue 
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for  the  same : " — Held,  that  a  board  of  guardians, 
being  a  corporation,  did  not  come  within  the 
terms  of  s.  85,  and  therefore  could  not  sue  for 
the  penalty.    Ih, 

Proteeted  Corporation.] — "By  a  local  statute, 
a  company  was  empowered  to  construct  a  new 
market-place  (which  was  to  be  the  only  market- 
place within  the  parish),  with  necessary  build- 
ings, and  to  purchase  lands  for  the  purposes  of 
the  act,  and  to  demand  and  take  stallages,  rents 
and  tolls  from  persons  using  the  market-place 
for  sale.  By  a  section,  every  person  other  than 
a  licensed  hawker,  with  certain  other  exceptions, 
"  who  shall  sell  or  expose  for  sale  at  any  place 
within  the  parish  other  than  in  the  market- 
place, or  in  his  own  dwelling-place  or  shop,  any 
article  in  respect  whereof  any  stallage,  rent  or 
tolls  is  by  this  act  authorized  to  be  taken  in  the 
market-place,  shall  for  every  such  offence  forfeit 
and  pay  to  the  company  any  sum  not  exceeding 
40«. : " — Held,  that  this  enactment  was  not  for 
the  benefit  of  the  inhabitants,  or  of  licensed 
hawkers,  but  merely  for  the  benefit  of  the  com- 
pany, and  therefore  the  penalty  could  not  be 
recovered,  except  on  an  information  laid  with 
the  authority  of  the  company.  Reg.  v.  Hiclts^ 
4  El.  &  Bl.  633  ;  24  L.  J.,  M.  C.  94  ;  1  Jur.,  N.  S. 
654. 

A  local  improvement  act  incorporated  s.  35  of 
10  &  11  Vict.  c.  89,  and  enacted  that  the  justices 
by  whom  any  penalty  was  imposed,  which  was 
not  directed  to  be  otherwise  paid,  should  "  award 
the  same  to  be  paid  to  the  corporation  or  to  the 
paving  commissioners,  according  as  the  proceed-, 
ing  for  the  penalty  is  taken  on  behalf  of  either 
of  those  bodies."  An  information  was  laid 
against  a  keeper  of  an  alehouse  by  the  clerk  to 
the  paving  commissioners ;  he  had  no  express 
authority  from  the  commissioners  to  lay  the  in- 
formation, but  a  handbill  had  been  published 
by  him,  by  direction  of  the  commissioners,  giving 
notice  that  the  penalty  would  be  enforced : — 
Held,  that  the  information  was  well  laid.  Cole 
V.  Coulton,  2  El.  &  El.  695  ;  29  L.  J.,  M.  C. 
125 ;  6  Jur.,  N.  S.  698  ;  2  L.  T.  216  ;  8  W.  R. 
412. 

2.  Offences. 

Construction  of  Act  of  Parliament.]— A  paity 
suing  for  penalties  for  the  violation  of  an  act 
of  parliament  will  not  have  the  discretion  of 
the  court  exercised  in  his  favour,  if  the  action 
is  merely  within  the  letter  of  the  act,  and 
not  its  spirit.  Swift,  Ex  parte,  3  D,  P.  C.  636. 
See  alto  Statute. 

Want  of  Proper  Qualification.]  — A  commis- 
sioner was  subject  to  a  penalty  for  acting  with- 
out qualification,  and  required  to  be  rated  to  the 
maintenance  of  the  poor,  by  one  or  more  rate  or 
rates,  to  the  amount  of  lOZ. : — Held,  that  the 
penalty  could  not  be  recovered  from  him  if  he 
was  rated  to  that  amount,  although  he  did  not 
pay  to  that  amount.  Eatton  v.  Alee,  7  H.  &  N. 
452  ;  31  L.  J.,  Ex.  115  ;  8  Jur.,  N.  S.  166. 

"Where  a  statute  requires  certain  qualifications 
in  persons  acting  under  it,  and  provides  that,  in 
an  action  for  penalties  for  acting  without  quali- 
fication, the  defendant  shall  prove  that  he  was 
duly  qualified,  it  is  sufficient  to  allege  in  the  de- 
claration that  the  defendant  was  not  qualified 
without  specifying  in  what  his  disqualification 


consisted.     Cook  v.  Swift,  3  D.  &  L.  67  ;  14  M. 
&  W.  235;  14L.  J.,Ex.  361. 

A  paving  act  established,  certain  property 
qualifications  for  the  commissioners,  and  re- 
quired them  to  take  an  oath.  It  then  enacted 
that  if  a  person  not  being  qualified,  or  not  having 
taken  the  oath,  should  act  as  a  commissioner,  he 
should  forfeit  a  certain  sum.  And  it  provided 
that  a  party,  sued  for  the  penalty,  should  prove 
that  he  was,  at  the  time  of  acting, ."  qualified  as 
aforesaid,"  and  that  it  should  not  be  necessary 
for  the  plaintiff  to  give  any  other  proof  than  that 
the  party  acted  as  a  commissioner.  A  plaint 
was  levied  in  a  county  court  to  recover  the 
penalty  for  having  acted  as  a  commissioner,  not 
being  duly  qualified  to  act ;  and,  at  the  trial,  the 
defendant  having"  proved  his  property  qualifica- 
tion, the  plaintiff  required  proof  to  be  given  that 
he  had  taken  the  oath  : — Held,  that  such  proof 
was  not  necessary,  and  that  the  plaintiff,  not 
having  proved  that  the  oath  had  not  been  taken, 
was  rightly  nonsuited.  Tupper  v.  Newton,  14 
C.  B.  114  ;  2  C.  L.  R.  85. 

By  Beason  of  Interest.] — ^A  local  act  for  im- 
proving a  town  vested  powers  in  commissioners, 
and  declared  that  no  person  should  be  qualified  to 
act  as  a  commissioner  who  should  be  concerned  or 
interested,  either  directly  or  indirectly,  in  any 
contract  or  bargain  for  furnishing,  supplying,  or 
selling  any  article,  matter,  or  thing  to  be  em- 
ployed or  made  use  of  for  the  several  purposes 
of  the  act,  and  imposed  a  penalty  on  any  person 
acting  as  a  commissioner  not  being  duly  qualified 
or  being  disqualified.  A  declaration  for  a  penalty 
under  the  act  alleged  that  the  defendant  became 
a  commissioner,  and  that  whilst  such  commis- 
sioner, being  directly  concerned  and  interested 
in  a  certain  existing  contract  theretofore  made 
by  the  defendant  with  the  then  commissioners, 
for  the  sale  by  the  defendant  of  a  plot  of  land  of 
the  defendant,  to  be  used  for  the  purposes  of  the 
act,  viz.  for  improving  one  of  the  streets  of  the 
town,  acted  as  a  commissioner  in  the  execution 
of  the  act :  —  Held,  that  the  declaration  dis- 
closed no  cause  of  action.  Woolley  v.  Kay,  1  H. 
&  N.  307  ;  25  L.  J.,  Ex.  361.    See  also  Health. 

Description  of.] — ^In  an  action  upon  3  &  4 
Will.  4,  c.  16,  s.  2,  for  penalties  for  the  represen- 
tation of  a  dramatic  piece  of  the  plaintiff,  at  a 
place  of  dramatic  entertainment,  without  his 
consent,  it  is  sufficient  to  describe  the  offence  in 
the  woids  of  the  act.  Lee  v.  Simpson,  3  C.  B. 
871. 

A  general  allegation  in  an  action  for  a  penalty 
for  acting  as  a  magistrate,  without  qualification, 
following  the  words  of  the  statute,  without 
specifying  any  particular  act,  is  goo^  after 
verdict.  Wright  v.  Horton,  1  Stark.  400  ;  Holt, 
458. 

In  an  action  on  a  penal  statute,  the  declara- 
tion must  allege  the  fact  to  be  done  contra  for- 
mam  statuti  or  statutorum,  as  the  case  may  be  ; 
stating,  that  by  force  of  the  statute  an  action 
accrued,  &c.,  is  not  sufficient  where  the  penalty 
is  given  by  one  statute,  and  the  right  of  action  to 
the  informer  is  given  by  another.  Lee  v.  Claries, 
2  East,  330 ;  S,  P.,  Wells  v.  Iggulden.  6  D.  &  R. 
13  ;  3  B.  &  C.  186. 

Mens  rea  essential  to  Liability.] — As  a  general 
rule  no  penal  consequences  are  incurred  where 
there  has  been  no  personal  neglect  or  default,  and 
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a  mens  rea  is  essential  to  an  offence  under  a 
penal  enactment,  unless  a  contrary  intention  ap- 
pears by  express  language  or  necessary  inference. 
nicUinson  v.  Fletcher,  9  L.  R.,  C.  P.  1  ;  43  L.  J., 
M.  C.  25  ;  29  L.  T.  540. 

3.  Amount  op  Pknalty. 

Single  or  CnomlatiTe.]  —  A  person  who  is 
guilty  of  bribery  at  an  election  is  guilty  of  a 
distinct  offence  for  each  act  of  bribery  com- 
mitted ;  and  is,  under  17  &  18  Vict.  c.  102,  and 
35  &  36  Vict.  c.  60,  liable  to  be  sued  in  respect 
of  each  act  of  bribery  for  the  penalty  imposed 
by  those  acts  ;  and  the  recovery  against  him  of 
one  penalty  for  bribery  at  that  election  is  no 
defence  to  an  action  claiming  additional  penal- 
ities for  other  acts  of  bribery  committed  at  the 
same  election.  Milnes  v.  Bale,  10  L.  R.,  C.  P. 
691 ;  44  L.  J.,  C.  P.  336  ;  33  L.  T.  174  ;  23  W.  R. 
660. 

Where  an  offence,  created  or  made  penal  by 
statute,  is  in  its  nature  single,  one  single  penalty 
only  can  be  recovered,  though  several  join  in 
committing  it ;  but  if  the  offence  is  in  its  nature 
several,  each  offender  is  separately  liable  to  the 
penalty.    Rex  v.  Clarke,  Cowp.  610. 

An  adjudicated  bankrupt,  who  had  obtained 
protection,  was  arrested  by  a  sheriff's  officer  by 
virtue  of  a  warrant  issued  under  an  attachment 
out  of  chancery  for  non-payment  of  money ;  he 
shewed  his  protection,  and  claimed  his  discharge, 
but  the  officer  detained  him  longer  than  would 
have  been  necessary  to  obtain  a  copy  of  the  pro- 
tection, and  on  the  same  day  lodged  him.  In  gaol ; 
the  bankrupt  brought  an  action  against  the 
officer  for  penalties  ander  the  Bankrupt  Law  Act 
of  1849, 8. 113  :— Held,  that  the  officer  was  liable 
for  one  penalty.  Lees  v.  Newton,  1  L.  R.,  C.  P. 
658  ;  35  L.  J.,  C.  P.  285;  14  W.  R.  938;  1  H.  k 
R.  734. 

A  common  informer  having  recovered  in  an 
action  from  the  defendant  the  penalty  of  1002. 
incurred  under  25  Geo.  2,  c.  36,  s.  2,  for  keeping 
a  house  for  public  dancing  and  music  without 
the  requisite  licence  : — Held,  that  only  one 
penalty  was  recoverable ;  and  that  a  second 
action  by  another  common  informer  to  recover  a 
like  penalty  was  not  maintainable.  Garrett  v. 
Messenger,  2  L.  R.,  C.  P.  583  ;  36  L.  J.,  C.  P.  337  ; 
16  L.  T.  414  ;  15  W.  R.  864 ;  10  Cox,  C.  C.  498. 

By  a  local  act,  if  the  commissioners  for  cariy- 
ing  the  act  into  operation,  or  any  company  or 
person  making,  furnishing,  or  supplying  gas 
within  the  limits  of  the  act,  shall  drain  any 
substance,  in  the  prosecution  of  any  gasworks, 
into  any  river,  whereby  the  water  is  spoiled,  in 
every  such  case  the  commissioners  or  other  per- 
son aforesaid  shall  forfeit  and  pay  for  every  such 
offence  2002.,  and  such  penalty  may  be  recovered 
in  an  action  of  debt  by  any  person  who  shall 
inform.  The  10  &  11  Vict.  c.  15,  incorporated 
by  the  Croydon  Gas  and  Commercial  Coke  Act, 
provides  that  if  the  undertakers  of  gasworks 
shall  suffer  substances  used  in  making  gas  to 
flow  into  any  stream,  whereby  the  water  is 
fouled,  such  undertakers  shall  forfeit  for  such 
offence  2002. ;  such  penalty  to  be  recovered  by 
the  person  whose  water  is  fouled  : — Held,  that 
the  penalties  were  not  cumulative.  Parry  v. 
Or  ay  don  Comniereial  Oas  and  Coke  Company, 
15  C.  B.,  N.  S.  568  ;  10  Jur.,  N.  S.  17^— Ex. 
Ch.  And  see  Flemvw  v.  Bailey,  5  East,  313  : 
1  Smith,  604. 


Share  of  Informer.] — ^A  common  informer, 
who  lays  an  information  against  a  pawnbroker 
for  an  offence  under  39  &  40  Geo.  3,  c  99,  is 
entitled  to  a  moiety  of  the  penalties  imposed 
by  s.  27  on  the  party  so  offending.  Caswell  v. 
Morgan,  1  El.  &  El.  809  ;  28  L.  J.,  M.  C,  208  ; 

5  Jur.,  N.  S.  1252. 

Whore  each  Tort-feasor  liable  for  whole 
Penalty.] — ^At  petty  sessions  an  information 
was  laid  against  two  persons  charging  that  they 
did  use  a  gun  and  kill  two  pheasants  contrary  to 
1  &  2  Will.  4,  c.  32,  s.  3 ;  each  chiimed  to  be 
tried  separately  in  order  to  call  the  other  as  a 
witness ;  the  justices  refused,  and  heard  the 
charge  against  both  together,  and  convicted 
them,  and  a  conviction  was  drawn  up  separately 
against  each  of  them  imposing  a  penalty  of  32. : 
— ^Held,  that  it  was  in  the  discretion  of  the 
justices  whether  they  would  hear  the  charge 
separately  or  not;  that  as  the  penalty  was 
imposed  on  every  person  acting  in  contravention 
of  the  statute,  each  was  separately  liable  to  the 
whole  penalty,  and  that  separate  convictions 
were  right.   Reg,  v.  LittlechUd,  Reg,  v.  Heslop, 

6  L.  R.,  Q.  B.  293  ;  40  L.  J.,  M.  C.  137 ;  24  L.  T. 
233  ;  19  W.  R.  748. 

4.  Practice. 

Effeot  of  Statntory  Bemedy.] — By  the  Water- 
works Clauses  Act,  1847  (10  &  11  Vict.  c.  17), 
s.  42,  the  undertakers  are  bound  to  keep  their 
pipes  charged  lyith  water  at  a  specified  pressure, 
and  allow  all  persons  to  use  such  water  for  ex- 
tinguishing fire.  By  B.  43,  for  neglect  of  this 
duty  they  are  liable  to  a  penalty  of  102.  A 
party's  premises  caught  fire,  and  owing  to  the 
pressure  in  the  pipes  being  insufficient  the  fire 
could  not  be  extinguished,  and  the  premises  were 
burnt : — Held,  that  the  only  remedy  was  the 
penalty  imposed  by  the  statute,  and  no  action 
would  lie.  AtkiTison  v.  Keiocastle  and  Oates- 
head  Waterworks  Company,  2  Ex.  D.  441 ;  46 
L.  J.,  Ex.  775  ;  36  L.  T.  761  ;  26  W.  R.  794^- 
C.  A.     Reversing  6  L.  R.,  Ex.  404  ;  20  W.  R.  35. 

Where  an  action  is  brought  in  consequence  of 
a  right,  liquidated  by  statute,  the  statute  is  the 
only  ground  of  action.  Rann  v.  Green,  Cowp. 
746. 

Where  a  new  offence  is  created  by  an  act,  and 
a  penidty  annexed  by  a  separate  and  substantive 
clause,  a  prosecutor  may  indict  on  the  clause 
creating  the  offence,  and  is  not  obliged  to  sue  for 
the  peimlty.    Rex  v.  Harris,  4  T.  R.  205. 

Bemedy  by  Action  or  DistroM.] — The  32  Geo. 
3,  c.  Ixxxiv.  B.  8,  imposes  duties  to  be  paid-by  the 
master  or  owner  for  every  ship  or  vessel  of  a 
certain  burthen  passing  from,  to,  or  by  Rams- 
gate.  Sect.  15  empowers  the  collectors  to 
distrain  every  ship,  and  all  tackle,  &c.,  for 
non-payment  of  the  duties.  By  s.  16,  if  any 
master  or  owner  shall  elude  or  avoid  payment  of 
the  duties,  he  shall  stand  charged  and  be  liable 
to  payment  of  the  same,  and  the  same  may  and 
shall  be  levied  and  recovered  from  the  master  or 
owner  by  the  same  method  by  which  fines  and 
penalties  imposed  by  the  act  are  levied  and 
recovered.  By  s.  72,  penalties  and  forfeitures 
are  to  be  recovered  by  action  or  distress.  The 
defendant  was  su^  for  duties  claimed  to  be  due 
from  him  as  owner  of  a  vessel : — Held,  that  an 
action  would  lie  on  the  statute  for  the  recovery 
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of  the  duties,  and  that  the  power  of  distress  was 
merely  a  canmlatiye  remedy.  Shepherd  y.  Hills, 
11  Bx.  66. 

Venue.]— In  an  action,  under  26  Geo.  2,  c.  14, 
8.  2,  to  recoTer  penalties  against  a  clerk  of 
justices  for  taking  a  fee  higher  than  that  in  the 
authorized  table,  the  venue  is  local,  under  31  Eliz. 
c.  6,  though  the  plaintiff  happens  to  be  the  person 
aggrieved.  ZewU  y.  Davis j  10  L.  B.,  Ex.  86  ;  44 
L.  J.,  Ex.  86  ;  23  W.  R.  635— Ex.  Ch. 

Though  a  penal  action  is  removed  out  of  the 
proper  county  into  another  for  trial,  yet  the 
cause  of  action  must  still  be  proved  to  have 
happened  within  the  proper  county  where  the 
venue  is  laid.  RoUnson,  v.  Oarthwaite,  9  East, 
296. 

In  penal  actions  on  statutes  passed  since  the 
21  Jac.  1,  c.  4,  s.  2,  it  is  not  necessary  to  lay  the 
venue  in  the  county  where  the  offence  is  com- 
mitted. Wyrme  v.  Belman,  5  Taunt.  764  ;  1 
Marsh.  320. 

A  penal  action  is  a  local  act  within  the  3  &  4 
Will.  4,  c.  42,  s.  22,  and  therefore  the  issue  may 
be  ordered  to  be  tried  in  any  other  county  than 
that  in  which  the  venue  is  laid.  Oreenhow  v. 
Parker,  6  H.  &  N.  882  ;  31  L.  J.,  Ex.  4  :  4  L.  T. 
473  ;  9  W.  R.  578. 

The  enactments  of  the  31  Eliz.  c.  6,  s.  2,  and 
the  21  Jac.  1,  c.  4,  s.  2,  requiring  that,  in  actions 
on  penal  statutes,  the  venue  shall  be  laid  in  the 
county  where  the  offence  was  committed,  do  not 
apply  to  actions  of  debt  brought  by  the  party 
grieved  to  recover  a  penalty  expressly  given  to 
him,  as  for  extortion,  under  1  dc  2  P.  &  M.  c.  12, 
8.  2.  Fife  v.  Bousjield,  6  Q.  B.  100  ;  2  D.  &  L. 
481 ;  13  L.  J.,  Q.  B.  306  ;  8  Jur.  734. 

Aotion,  within  what  Time.] — ^An  action  by  an 
officer  of  oneof  the  Company  of  Goldsmiths  men- 
tioned in  7  &  8  Vict.  c.  22,  for  penalties  under  s.  3 
of  that  act,  is  not  an  action  by  a  common  inf  oimer 
within  31  Eliz.  c  5,  nor  is  it  an  action  by  a 
"  party  grieved  "  within  3  &  4  WiU.  4,  c.  42,  s.  3, 
and  consequently  can  be  brought  more  than  twq 
years  after  the  cause  of  action  accrued.  Robinson 
V.  Ourrey,  7  Q.  B.  D.  465  ;  50  L.  J.,*Q.  B.  561  ;  45 
L.  T.  368 ;  30  W.  R.  39— C.  A.  Reversing  6  Q.  B. 
D.  21 ;  50  L.  J.,  Q.  B.  9 ;  43  L.  T.  504 ;  29  W.  R. 
284  ;  45  J.  P.  221. 

The  period  of  limitation  fixed  by  31  Eliz.  c.  5, 
s.  6,  within  which  an  action  must  be  brought 
for  a  penalty  which  may  be  sued  for  by  the 
crown  or  an  informer,  applies  to  cases  where 
the  penalty  can  be  sued  for  by  the  informer 
only ;  and  such  actions  must,  therefore,  be 
brought  within  one  year  after  the  commission 
of  the  offence.  Dyer  v.  Best,  1  L.  R.,  Ex.  152  ; 
36  L.  J.,  Ex.  105  ;  12  Jur.,  N.  S.  142  :  13  L.  T. 
753  ;  14  W.  R.  336  ;  4  H.  &  0. 189. 

WiUta  Delay.]— On  the  11th  of  June,  1880, 
the  plaintiff  commenced  an  action  against  the 
defendant  for  penalties  for  alleged  bribery.  A 
statement  of  claim  was  delivered  on  the  14th  of 
July,  1880 ;  on  the  22nd  of  July  the  defendant 
obtained  an  order  for  particulars.  No  particu- 
lars were  delivered,  but  the  plaintiff's  solicitor 
endeavoured  to  effect  a  compromise,  to  which 
the  defendant,  personally,  was  not  a  party,  on 
the  terms  that  he  should  be  paid  the  costs  of  this 
and  certain  similar  actions.  In  August,  1881, 
the  defendant  applied  to  have  the  action  dis- 
missed:— Held,  that  the  facts  shewed  "wilful 


delay"  on  the  part  of  the  plaintiff  within  s.  14 
of  the  Corrupt  Practices  Act,  1854,  and  that  the 
action  must  be  dismissed.  Guest  v.  Caldieott, 
30  W.  R.  122. 

In  wlkat  Conrt.]— The  21  Jac.  l,c.  4,  s.  4,  only 
restrains  the  proceedings  on  penal  statutes  in  the 
superior  courts,  where  the  informer,  before  the 
passing  of  that  statute,  might  have  sued  in  the 
inferior  as  well  as  in  the  superior  courts  by  action, 
bill,  plaint,  suit,  or  information.  Shipmun  v. 
Henhest,  4  T.  R.  109 ;  8,  P.,  Leigh  v.  Kent,  3 
T.  R.  362  ;  BalU  v.  Attwood,  1  H.  Bl.  646. 

Neoessary  Affidavit] — Proceedings  in  a  penal 
action  on  a  statute  stayed  on  motion,  because  no 
affidavit  had  been  filed  that  the  offence  was  com- 
mitted within  the  county  where  the  action  was 
brought,  or  within  a  year,  according  to  21  Jac.  1, 
c.  4,  s.  3.     WhUe  v.  Boot,  2  T.  R.  274. 

But  the  court,  in  a  subsequent  case,  refused  to 
stay  proceedings  after  verdict,  though  such  affi- 
davit had  not  been  filed.  Leigh  v.  Kent,  3  T.  R. 
362. 

The  21  Jac.  1,  c.  4,  s.  3,  does  not  extend  to  cases 
upon  subsequent  statutes.  French  v.  Coxon,  2 
Strange,  1081. 

Pleadings.] — It  is  sufficient  to  intitle  the  plea 
with  the  names  of  the  parties,  without  the  addi- 
tion of  qui  tam,  &c.,  to  the  plaintiff's  name.  DeUe 
V.  Beer,  7  East,  333  ;  3  Smith,  243. 

Exemptions  from  a  penal  law  may  be  given  in 
evidence  on  not  guilty ;  and  the  negative  need 
not  be  set  forth  in  the  indictment.  Iteaf  v. 
Pemberton,  1  W.  Bl.  230.  And  see  Bex  v.  Banks, 
1  Esp.  144. 

The  4  &  6  Ann.  c.  16,  allowing  double  plead- 
ing, does  not  extend  to  qui  tam  actions.  Law 
V.  Crowther,  2  Wils.  21 ;  S.  P.,  Ileyniek  v. 
Foster,  4  T.  R.  701. 

The  plea  of  not  guilty  pleaded  to  an  action  of 
debt  on  a  penal  statute,  is  not  such  a  nullity  as 
warrants  judgment  to  be  signed  for  want  of  a 
plea.     Coppin  v.  Carter,  1  T.  R.  462. 

Nil  debet  is  a  good  plea  to  an  action  of  debt 
on  the  2  &  3  Edw.  6,  c.  13,  for  not  setting  out 
tithes.  Spencer  (^EarV)  v.  SwanneU,  6  D.  P.  C. 
326  ;  3  M.  &  W.  154  ;  1  H.  &  H.  56.  ' 

The  21  Jac.  1,  c.  4,  s.  4,  applies  to  penal  actions 
given  by  subsequent  statutes.  Jones  v.  Williams, 
4  M.  &  W.  375  ;  7  D.  P.  C.  206  ;  3  Jur.  224. 

Therefore,  in  an  action  of  debt  on  the  11  Geo. 
2,  c.  19,  s.  4,  for  the  double  value  of  goods  fraudu- 
lently removed  from  the  premises  of  a  tenant, 
the  plea  of  nil  debet  is  still  pleadable,  notwith- 
standing the  new  rules,  and  puts  all  the  &ct6  in 
issue.    Ih, 

An  action  on  2  Will.  &  M.  sess.  1,  c.  5,  s.  4,  to 
recover  treble  damages  for  pound  breach  is  not  a 
penal  action  within  21  Jac.  1,  c.  4,  s.  4,  and  since 
the  new  rules  of  pleading,  the  defendant  cannot 
dispute  the  matters  alleged  in  the  declaration  by 
way  of  inducement,  without  a  special  plea  or  a 
traverse.  Castlevmn  v.  Hicks,  2  M.  &  Rob.  422  ; 
Car.  &  M.  266. 

DiscoTery.] — The  Judicature  Acts  and  Rules 
have  only  altered  the  procedure  and  not  the  rights 
of  parties,  and  interrogatories  will  not  be  idlowed 
in  cases  where,  as  when  a  penalty  is  the  gist  of 
the  action,  the  Court  of  Chancery  before  those 
acts  would  not  have  allowed  interrogatories  to 
be  administered.      Hvnnings  or  Hemmings  v. 
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JVllliams  or  WUliam$an,  10  Q.  B.  D.  459 ;  52 
L.  J.,  Q.  B.  273 ;  48  L.  T.  581 ;  31  W.  R.  336 ;  47 
J.  P.  390. 

Proo«eding  to  Baeorer  when  Criminal.  ] — ^When 
a  statute  imposes  a  penalty  for  an  offence  against 
the  public,  the  amount  of  which  penalty  is  to  be 
meted  out  by  justices  according  to  the  magni- 
tude of  the  offence,  a  proceeding  to  recover  the 
penalty  is  a  criminal  one.  Reg,  v.  SuUivaTi,  8 
Ir.  B.,  C.  L.  404.  See  Atehe$on  v.  Everett ^  Cowp. 
391. 

Leare  to  Compound.  ]— The  18  Eliz.  c.  5,  which 
prohibits  the  compounding  of  any  office  upon 
colour  or  pretence  of  process,  or  without  process, 
upon  colour  of  any  offence  against  any  penal  law, 
does  not  apply  to  offences  cognizable  only  before 
magistrates  ;  and  an  indictment  for  compound- 
ing such  an  offence  is  bad  in  an  arrest  of  judg- 
ment.   Bex  V.  Crisp,  1  B.  &  A.  282. 

The  31  Eliz.  c.  5,  extends  as  well  to  offences  of 
omission  as  of  commission.  Whitehead  y.  Wynn, 
5  M.  &  S.  427. 

Penal  actions  are  civil  suits.  Atclieson  y. 
Everett,  Cowp.  391. 

On  a  motion  to  compound  a  penal  action,  it 
must  appear  that  the  defendant  has  pleaded. 
Bex  V.  CoUufT,  2  D.  P.  C.  581. 

The  court  will  give  leave  to  compound  after 
verdict.    Maughan  v.  Walker,  5  T.  R.  98. 

The  court  will  not  give  leave  to  compound, 
unless  the  defendant  can  shew  circumstances 
which  might  entitle  him  to  such  indulgence. 
Orawder  v.  Wagstaff,  1  B.  &  P.  18. 

Leave  of  the  court  for  compounding  a  penal 
action,  where  the  crown  is  entitled  to  a  portion 
of  the  penalty,  cannot  be  obtained  without  the 
consent  of  the  attorney-general.  Bex  v.  Gihhs, 
3  D.  P.  C.  335. 

The  court  will  not  grant  permission  to  com- 
pound a  penal  action,  in  which  part  of  the  penalty 
goes  to  tiie  king,  unless  the  consent  of  the  crown 
is  previously  signified,  whether  a  verdict  has 
passed  for  the  plaintiff  or  not.  Howard  v. 
Sowerhy,  1  Taunt.  103. 

The  court  will  not  permit  a  defendant  to  com- 
pound, unless  the  counsel  for  the  crown  are  in- 
structed to  consent  on  behalf  of  the  Treasury. 
Sheldon  v.  Mumfordj  5  Taunt.  268. 

Payment.] — On  compounding  a   penal 

action,  the  king's  part  of  the  composition  is  to 
be  first  jMud.     Wood  v.  EllU,  2  W.  Bl.  1164. 

And  it  must  be  paid  into  the  hands  of  the 
master  of  the  Crown  Office  for  the  use  of  his 
majesty.    Broum  v.  Bailey,  4  Burr.  1929. 

Where  on  a  penal  action  a  part  of  the  penalty 
was  given  to  the  poor,  the  court  would  not  give 
the  parties  leave  to  compound,  the  overseers  at  a 
vestiy  having  agreed  to  compound  without  re- 
ceiving any  part  of  the  penalty.  Hemson  v. 
Spenge,  2  Smith,  195. 

But  the  court  will  give  leave  to  compound  a 
penal  action  prosecutSi  by  parish  officers,  after 
verdict  obtained,  where  circumstances  of  mitiga- 
tion appear  ;  but  leave  cannot  be  obtained  at 
nisi  prius  :  and  when  the  motion  is  made  to  the 
court  in  banc,  the  defendant  must  consent  by 
counsel.    Morgan  v.  Lute,  1  Chit.  381. 

Leave  was  refused  to  compound. an  action  on 
25  Geo.  2,  c.  36,  for  keeping  a  disorderly  house, 
where  part  of  the  penalties  went  to  the  poor. 
BcllU  V.  Scale,  1  Chit.  381,  n. 


A  party  may  compound  an  action  on  a  penal 
statute,  which  gives  the  whole  penalty  to  the 
party  grieved.    Arwn,,  Lofft,  155. 

In  compounding  an  action  on  a  penal  statute 
which  gives  no  costs,  the  plaintiff  moving  agreed 
to  stay  proceedings  on  payment  of  a  sum  in 
equal  moieties  to  the  crown  and  himself,  and  the 
entire  costs  to  himself,  the  crown  obtained  half 
the  costs  also.    Lee  v.  CkiM,  2  Taunt.  213. 


Besoinding  Order  for.] — ^A  plaintiff,  in 


compromising  a  penal  action  by  consent,  having 
by  mistake  abandoned  a  good  cause  of  action, 
the  court  refused  to  interfere  to  rescind  the  order 
made  thereon.   WriglU  v.  Stevenson,  5  Taunt.  850. 

Costs.] — On  a  bon&  fide,  but  not  on  a  collusive 
compensation,  the  plaintiff  may  also  be  allowed 
a  r^sonable  sum  for  his  costs.  Wood  v.  Jack- 
w»,^  W.  Bl.  1157. 

On  an  information  to  recover  penalties  under 
the  game  laws,  if  a  verdict  passed  in  favour  of 
one  defendant,  and  against  another,  the  acquitted 
defendant  was  not  entitled  to  his  costs.  JDoines 
V.  Bint,  1  C.  &  P.  439. 

A  defendant  removing  an  information  from  the 
sessions,  who  has  a  verdict,  shall  have  his  costs. 
Dover  v.  Hodgson,  1  Wils.  139. 

By  charter  granted  to  the  college  of  physicians, 
confirmed  by  statute,  no  one  shall  practise  physic 
within  the  city  of  London,  or  seven  miles  round, 
unless  licensed  by  the  college,  under  a  penalty  of 
51.  for  every  month  he  so  practises,  to  be  sued 
for  by  the  college,  payable  half  to  the  king,  and 
half  to  the  college.  The  penalty  is  a  debt  vested 
in  the  college,  the  withholding  of  which  is  an 
injury  for  which  damages  may  be  recovered, 
entitling  the  college  to  receive  costs  If  they 
succeed,  and  rendering  them  liable  to  pay  costs, 
under  4  Jac.  1,  c.  3,  s.  2,  where  they  fail.  Phy- 
s^ieians  (^College)  v.  Harrison,  4  M.  &  B.  404  ;  M. 
&  M.  191. 

Judgment  obtained  by  Fraud — ^Effect  of,  on.] 

— ^The  defendants  having,  on  Sunday,  the  15th 
of  August,  1875,  kept  open  the  Brighton  Aqua- 
rium as  a  place  of  public  entertainment,  and 
thereby  incurred  a  penalty  under  21  Geo.  3,  c. 
49,  the  plaintiff,  on  the  17th,  brought  an  action 
to  recover  the  penalty,  but  omitted  to  specify  in 
the  writ  of  summons  the  Sunday  in  respect  of 
which  he  was  suing.  On  the  20th  of  October, 
B.  brought  an  action  against  the  defendants, 
claiming  penalties  in  respect  of  the  15  th  of 
August  and  all  the  Sundays  intervening  between 
that  date  and  the  issue  of  B.'6  writ ;  and  on  the 
28th  of  October  judgment  was  signed  in  B.'s 
action  by  default.  This  judgment  the  defen- 
dants pleaded  in  bar  of  the  plaintiffs  action, 
and  the  plaintiff  replied  that  the  judgment  was 
obtained  by  covin  and  collusion.  At  the  trial  of 
the  plaintiff's  action,  in  1877,  it  was  proved  that 
B.'s  action  was  brought  at  the  request  of  the 
defendants,  their  object  being  to  protect  them- 
selves from  all  actions  in  respect  of  the  penalties 
included  in  B.'s  action,  and  also  to  obtain,  as 
soon  as  possible,  from  the  secretary  of  state  a 
remission  of  the  penalties  under  38  k,  39  Vict.  c. 
80.  When  B.'s  action  was  brought  he  did  not 
know  of  the  existence  of  the  plaintiff's  action, 
but  he  agreed  verbally  that  the  defendants 
might  make  what  use  they  pleased  of  his  action, 
and  that  he  would  not  isdue  execution  or  claim 
penalties.    The  judge  directed  the  jury  that  the 
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above  circomstAnces  disclosed  ample  evidence 
of  covin  and  collusion,  and  the  jarj  found  a 
verdict  for  the  plaintiff  :— Held,  that  the  judg- 
ment in  B/s  action  was  obtained  by  covin  and 
collusion,  and  could  not  affect  the  rights  of 
third  paities  ;  and  that  the  verdict  ought  not  to 
be  disturbed ;  and  that  independently  of  covin 
and  collusion,  the  penalty  sued  for  in  the  plain- 
tiff's action  became  a  debt  due  to  him  as  soon  as 
the  writ  was  issued,  and  his  right  to  recover 
could  not  be  affected  by  any  subsequent  action  : 
and  that  since  the  plaintiff  was  in  fact  suing  in 
respect  of  the  lath  of  August,  and  the  defen- 
dants knew  it,  the  fact  of  the  date  not  having 
been  specified  in  the  writ  was  immaterial. 
Girdlestone  v.  Brighton  Aquarium  Company, 
3  Ex.  D.  137  ;  38  L.  T.  358 ;  26  W.  R.  575. 
Affirmed,  4  Ex.  D.  107  ;  48  L.  J.,  Ex.  373  ;  40 
L.  T.  473  ;  27  W.  R.  523— C.  A. 

To  whom  Payable— Treatnrer  of  Borouglk.]— 
By  5  &  6  WiU.  4,  c.  76  (the  Municipal  Corpora- 
tions Act),  s.  126,  when  by  any  act  any  for- 
feitures are  or  shall  hereafter  be  made  recover^ 
able  before  justices,  and  by  such  act  the  same 
are  or  shall  be  made  payable  to  his  majesty,  the 
same,  if  recovered  before  any  justice  of  any 
borough  having  a  separate  court  of  quarter 
sessions  shall,  notwithstanding  anything  in  such 
act  contained,  be  recovered  for  and  adjudged  to 
be  paid  to  the  treasurer  of  such  borough,  to  the 
credit  of  the  borough  fund.  By  3  &  4  Vict.  c. 
97,  8.  16,  persons  convicted  before  a  justice  of  the 
county  or  place,  of  obstructing  officers  of  a  rail- 
way company,  are  made  liable  to  "  forfeit  to  her 
Majesty  a  sum  not  exceeding  5/. : " — Held,  that 
fines  recovered  under  the  latter  act,  before 
justices  of  a  borough  having  a  separate  court  of 
quarter  sessions,  are  payable  to  the  treasurer  of 
such  borough  by  virtue  of  the  former  act.  Att,- 
Gen,  V.  Moore,  3  Ex.  D.  276  ;  47  L.  J.,  M.  C. 
103  ;  38  L.  T.  251  ;  26  W.  R.  366.  Affirming 
47  L.  J.,  M.  C.  33— C.  A. 

BaeeiTer  of  Police  Biitriet.]^By  2  &  3 

Vict,  c.  71,  8.  47,  where  by  any  act  penalties  or 
shares  of  penalties  are  or  shall  hereafter  be  made 
recoverable  in  a  summary  manner  before  any 
justices  of  the  peace,  and  by  the  act  the  same 
are  or  shall  be  limited  to  the  Queen,  or  some 
person  other  than  the  informer  or  party  aggrieved, 
in  every  such  case  the  same  if  recovered  or 
adjudged  before  any  of  the  (metropolitan  police) 
magistrates,  shall  be  recovered  and  adjudged  to 
be  paid  to  the  receiver  for  the  time  being.  By 
3  &  4  Vict.  c.  84,  8.  6,  any  two  justices  having 
jurisdiction  within  the  metropolitan  police  dis- 
trict, shall  have  under  certain  circumstances  all 
the  powers  of  a  magistrate  of  one  of  the  police 
courts : — Held,  that  the  receiver  was  not  entitled 
to  a  moiety  of  penalties  recovered  before  two 
justices  sitting  in  the  metropolitan  district 
under  2  &  3  Vict.  c.  71,  8.  47.  Metropolitan 
Police  District  Receiver  v.  Bell,  7  L.  R.,  Q.  B. 
433  ;  41  L.  J.,  M.  C.  153. 

Pariih.] — In  an  action  on  a  penal  statute, 

which  gave  the  penalty  in  moieties  to  the  in- 
former and  the  poor  of  the  parish,  it  was  alleged, 
for  error,  after  verdict  for  the  plaintiff,  that 
although  there  were  two  parishes  of  St.  James  in 
Middlesex,  that  of  Clerkenwell  and  that  of 
Westminster,  the  recoVd  had  not  distinguished 
which  of  them,  but  only  designated  "  the  parish 


,  of  St  James,  in  the  county  of  Middlesex  :  ** — 

Held,  well  enough,  as  the  right  parish  might 
!  recover  its  moiety,  by  shewing  that  it  was  the 

parish  in  which  the  offence  had  been  committed. 

Taylor  y.  WiUant,  1  Dow  &  Clark,  19  ;  1  Bligh, 

N.  S.  415. 


Comity.] — Penalties  imposed  by  a  mayor 


of  a  borough  acting  as  a  justice  for  the  county 
ordered  to  be  paid  to  the  treasurer  of  the  county. 
Beigate  (^Mayor)  v.  Hart,  3  L.  R.,  Q.  B.  244  ; 
37  L.  J.,  M.  C.  70  ;  18  L.  T.  237  ;  16  W.  R.  896  ; 
9  B.  &  S.  129  ;  S.  P.,  Winn  v.  Mot$mann,  4  L.  R., 
Q.  B.  292  ;  38  L.  J.,  Ex.  200 ;  20  L.  T.  672  ;  17 
W.  R.  924, 


PERJURY. 

See  CRIMINAL  LAW. 


PERSONATION. 

See  CRIMINAL  LAW. 


PETITION  OP  RIGHT. 

I.  When  Gbantable. 

IL  Procedube. 

1.  At  Common  Law,  \2\\, 

2.  Under  Sir  William  BovUVs  Act,  1212. 

in.  Refusal  to  Pbesbnt,  1213. 

1,   WHEN  GRANTABLB. 

23  &  24  Vict.  c.  34  (commonly  called  Sir 
William  Bqvill's  Act),  amende  the  law  relating 
to  petitions  of  right,  simplijies  the  proceedings, 
and  makes  provisions  for  tlie  recovery  of  the 
costs,  but  the  act  does  not  abrogate  the  right  of 
a  suppliant  to  proceed  as  heretofore. 

When  grantable  before  this  enactment,  see  an 
excellent  summary  in  6  M.  &  G.  251,  n.      * 

In  Ireland.]— 36  &  37  Vict.  c.  %%  provides  for 
proceeding  on  pet  it  ion*  of  right  inthe  Irish  courts 
of  law  and  equity,  a  similar  enactment  to  Sir 
William  BovilVs  Act  (23  &  24  Vict.  c.  34). 

Not  against  sneoeeding  Soyereign.]— It  does 
not  lie  against  the  succeeding  sovereign  for 
injuries  sustained  in  a  preceding  reign.  Canter- 
bury (^Viscount)  V.  Reg,,  1  Ph.  306  ;  12  L.  J.,  Ch. 
281 ;  7  Jur.  224. 

East  India  Company  —  Annexation  by.] — A 
petition  of  right  claim^  from  the  Queen  payment 
of  debts  which  were  incurred  by  the  ruler  of  Oude 
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as  part  of  the  public  debt  of  that  state  before  it 
was  annexed  bj  the  East  India  Company: — 
Held,  assuming  the  liability  to  pay  the  debts  to 
have  been  transferred  to  the  East  India  Company 
by  the  annexation,  that  sach  liability  was  trans- 
ferred by  21  &  22  Vict.  c.  106,  ss.  65—68,  from 
the  East  India  Company  to  the  secretary  of  state 
in  cooncil  for  India ;  that  the  remedy,  if  any,  was 
by  action  against  him ;  and  that  the  petition  of 
right,  therefore,  conld  not  be  sustained.  FHth 
V.  Beg.j  7  L.  R.,  Ex.  365  ;  41  L.  J.,  Ex.  171 ;  26 
L.  T.  774  ;  21  W.  R.  19. 

Sum  due  from  Chinese  Merehants— Crown  not  a 
Trustee.] — ^By  a  treaty  between  the  Queen  of 
England  and  the  Emperor  of  China,  the  Emperor 
agreed  to  pay  to  the  British  government  3,000,000 
dollars  on  account  of  debts  due  to  British  sub- 
jects from  certain  Chinese  merchants,  who  had 
become  insolvent,  being  largely  indebted  to 
British  subjects.  The  money  having  been  re- 
ceived by  the  British  government : — Held,  that 
a  petition  of  right  would  not  lie  by  one  of  the 
British  subjects  to  obtain  payment  of  a  sum  of 
money  alleged  to  be  due  to  him  from  one  of  the 
Chinese  merchants,  on  the  grounds,  that  there 
was  nothing  in  the  terms  of  the  treaty  to  make 
the  crown  agent  a  trustee  in  respect  of  any 
specific  sum  for  the  suppliant  or  any  other 
person ;  and  that  in  all  that  relates  to  the  making 
and  peiiorming  of  a  treaty  with  another  sovereign, 
the  crown  cannot  be  either  a  trustee  or  an  agent 
for  any  subject.  Bnstomjee  v.  Reg,,  2  Q.  B.  D. 
69  ;  46  L.  J.,  Q.  B.  238  ;  36  L.  T.  190  ;  25  W.  R. 
333— C.  A.  Affirming  1  Q.  B.  D.  487  ;  45  L.  J., 
Q.  B.  249  ;  34  L.  T.  278  ;  24  W.  R.  428. 

Compensation  for  Oifice.] — Demurrer  allowed 
to  a  petition  of  right  presented  by  a  medical 
officer  in  the  army,  claiming  compensation  for 
loss  sustained  by  him  by  reason  of  his  being 
deprived  of  an  appointment  alleged  by  him  to 
be  permanent,  and  compulsorily  retired  upon 
half  pay.  Hkfiiell,  In  re,  3  Ch.  D.  164  ;  45  L.  J., 
Ch.  731  i  34  L.  T.  838  ;  24  W.  R.  915. 

Compensation  for  Loss.] — A  British  subject 
claimed  to  be  entitled  to  compensation  for  the 
losses  suffered  by  him  through  confiscation  of  his 
property  in  the  first  French  revolution.  The 
governments  of  England  and  France  entered 
into  conventions  respecting  compensation  to  be 
afforded  to  British  subjects.  The  ^Inglish  govern- 
ment received  all  the  money  agreed  upon  between 
the  two  governments  as  the  amount  of  compensa- 
tion, and  undertook  to  satisfy  all  the  claimants. 
An  act  of  parliament  was  passed,  declaring  how 
claims  were  to  be  preferred  and  liquidated.  He 
presented  his  claim  to  the  commissioners  ap- 
pointed under  the  act  and  adopted  the  modes  of 
proceeding  provided  by  it ;  his  claim  was  rejected. 
After  payment  of  the  claims  which  were  esta- 
blished to  the  satisfaction  of  the  commissioners,  a 
surplus  remained,  which  in  accordance  with  the 
provisions  of  the  act,  was  paid  over  to  the  lords 
of  the  treasury.  He  proceeded  to  make  his  claim 
afresh  under  a  petition  of  right : — Held,  that  he 
had  no  remedy  except  under  the  provisions  of  the 
act.  De  Bode  v.  Re^.,  3  H.  L.  Cas.  449  ;  S,  C,  in 
Q.  B.,  8  Q.  B.  208  ;  10  Jur.  773 ;  in  Ex.  Ch.,  13 
Q.  B.  380  ;  14  Jur.  970. 

Tort  of  Servant  of  Crown.]— A  petition  of  right 
will  not   lie   to   recover  compensation   for  a 


wrongful  act  done  by  a  servant  of  the  crown  in 
the  supposed  performance  of  his  duty.  Tobin  v. 
Reg.,  16  C.  B.,  N.  S.  310  ;  33  L.  J.,  C.  P.  199  ;  10 
Jur.,  N.  S.  1029  ;  10  L.  T.  762  ;  12  W.  R.  838. 

An  officer  of  the  navy,  employed  in  the  suppres- 
sion of  the  slave  trade,  destroyed,  in  the  supposed 
performance  of  his  duty,  a  vessel  not  engaged  in 
the  slave  trade.  The  owners  of  the  rfiip  sought 
redress  from  the  crown  by  petition  of  right : — 
Held,  that  no  complaint  was  shewn  in  respect  of 
which  a  petition  of  right  could  be  maintained,  on 
the  grounds,  first,  that  the  seizure  of  the  ship 
was  not  made  in  obedience  to  a  command  of 
her  Majesty,  but  in  the  supposed  performance  of 
a  duty  Imposed  upon  the  officer  by  act  of  parlia- 
ment ;  secondly,  that  if  the  officer  was  assumed 
to  be  an  agent  of  the  Queen  to  seize  vessels 
engaged  in  the  slave  trade,  he  acted  beyond  his 
au&ority,  and  could  not  make  his  principal  liable 
in  respect  of  such  seizure ;  and,  thirdly,  that  a 
petition  of  right  cannot  be  maintained  to  recover 
unliquidated  damages  for  a  trespass.    lb, 

A  petition  of  right  will  not  lie  for  a  claim 
founded  upon  tort,  on  the  ground  that  the  crown 
can  do  no  wrong.    lb. 

In  a  suit  against  her  Majesty's  deputy  cemmis- 
sary-general  for  Natal,  and  as  such  representing 
her  Majesty's  commissariat  department,  to  recover 
certain  moneys  as  the  price  or  hire  of  certain  wag- 
gons and  oxen,  for  the  carriage  of  certain  goods, 
for  damages  for  illegal  acts  of  defendant  or  his 
employ^,  and  for  general  damage : — Held,  that 
the  government  revenue  cannot  be  reached  by  a 
suit  against  a  public  officer  in  his  official  capacity. 
Quaere,  whether  the  court  would  have  had  juris- 
diction if  a  petition  of  right  had  been  presented 
and  the  crown  had  ordered  that  right  should  be 
done.  Palmer  v.  Hutchinson,  6  App.  Cas.  619  : 
50  L.  J.,  P.  C.  62  ;  45  L.  T.  180— P.  C. 

Not  limited  to  Chattels  or  Land.] — ^A  petition 
of  right  is  not  limited  to  specific  chattels  or  land, 
but  will  lie  for  breach  of  oontract,  or  to  recover 
money  claimed  either  by  way  of  debt  or  by  way 
of  damages  on  breach  of  contract.  Thomas  v. 
Reg,,  10  L.  R.,  Q.  B.  31 ;  44  L.  J.,  Q.  B.  9  ;  31 
L.T.  439;  23  W.R.I  76. 

A  petition  of  right  alleged,  in  a  first  count,  a 
mutual  agreement  between  the  suppliant  and  the 
secretary  of  state  for  war,  that  in  consideration 
of  the  suppliant's  referring  an  invention,  devised 
by  him  for  rified  artillery,  with  plans  and  models, 
to  the  ordnance  select  committee,  in  the  event  of 
the  invention  being  approved  and  adopted,  a 
reward  should  be  given  to  the  suppliant,  the 
amount  to  be  determined  by  the  master-general 
and  the  board  of  ordnance.  Although  all  condi- 
tions precedent  were  fulfilled,  the  amount  of  the 
reward  had  not  been  determined,  nor  any  part 
paid  to  the  suppliant.  A  second  count  aJleged 
that,  in  consideration  of  the  suppliant's  shewing 
and  delivering  up  his  plans  of  tne  invention  to 
her  Majesty's  government,  the  government  pro- 
mised to  reimburse  the  expenses  incurred  by  him. 
Although  all  conditions  precedent  were  fulfilled, 
the  government  had  not  reimbursed  to  the  sup- 
pliant any  part  of  the  premises: — Held,  that, 
assuming  the  authority  of  the  secretary  of  state 
for  war  and  the  government  to  make  such  con- 
tracts, the  two  counts  were  good  in  law.    lb. 

Patent,  Infringement  of.] — ^A  petition  of  right 
cannot  be  maintained  against  the  crown  in  respect 
of  the  infringement  of  a  patent  right  by  the 
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Admiralty.    Feathers  v.  Reg.,  6  B.  &  S.  267  ;  36 
L.  J.,  Q.  B.  200  ;  12  L.  T.  114. 

Land  in  Colonies.] — ^Where  land  in  a  colony  is 
vested  in  the  Queen  by  a  colonial  act  for  the 
public  purposes  of  the  colony,  the  23  &  24  Vict, 
c.  34,  does  not  give  jurisdiction  to  the  Court  of 
Chancery  to  entertain  proceedings  against  the 
crown  as  a  trustee  of  such  land  present  within 
the  jurisdiction  of  the  court.  Holmes ^  In  re,  2 
Johns.  &  H.  527  ;  31  L.  J.,  Ch.  58  ;  8  Jur.,  N.  S. 
76  ;  6  L.  T.  548  ;  10  W.  R.  39. 

But  generally  in  the  Australian  colonies  local 
acts  have  been  passed,  giving  the  subject  a  similar 
mode  of  redress  against  the  crown  and  local 
government,  by  petition  of  right,  as  is  conferred 
by  Sir  William  Bovill's  Act  (23  &  24  Vict.  c.  34). 
See  Robertson  v.  Dumaresg,  2  Moore,  P.  C.  C, 
N.  S.  66  ;  10  L.  T.  110  ;  13  W.  R.  280. 


II.  PROCEDURE. 

1.  At  Common  Law. 

When  a  petition  of  right  is  referred  to  the 
lord  chancellor,  with  ttie  indorsement,  "let 
right  be  done,"  if  such  "right,  supposing  it  to 
exist,  is  subject  to  ceiftain  rules  of  proceeding  for 
its  ascertainment  and  enforcement,  those  rules 
must  be  followed,  and  the  rights  of  the  parties 
will  be  bound  by  all  equities  to  which  they  are 
properly  subject.  Moruston  v.  Att,'Gen,,  2  Mac. 
&  G.  402. 

The  first  step  in  proceedings  upon  a  petition 
of  right  on  vmich  the  royal  indorsement  has 
been  made,  is  to  ascertain  the  facts  on  which 
the  petitioner's  claim  is  founded ;  and  a  com- 
mission for  that  purpose  is  of  course,  unless  the 
attorney-general  is  willing  to  admit  the  facts 
as  alleged,  and  to  take  issue  upon  them  by 
demurrer.  De  Bode  QBaron),  In  re,  2  Ph.  86  ;  4 
Jur.  645. 

The  lord  chancellor  will  not  make  an  order 
for  a  commission  upon  a  petition  of  right  without 
notice  to  the  attorney-general. '  Robson,  In  re, 
2  Ph.  84  ;  16  L.  J.,  Ch.  105. 

A  petition  of  right  was  addressed  to  the  king 
"  in  his  Court  of  Exchequer,"  and  concluded  with 
a  prayer,  that  he  would  be  pleased  to  order  that 
right  be  done,  and  to  indorse  his  royal  declara- 
tion thereon  to  that  effect ;  and  that  he  would 
refer  the  petition,  with  such  order  and  declara- 
tion thereon,  "to  the  barons  of  his  Majesty's 
Exchequer."  The  king  indorsed  the  petition, 
"  Let  right  be  done :  "—Held,  that  the  Court  of 
Exchequer  had  no  jurisdiction  in  the  matter. 
Poring,  In  re,  2  M.  &  W.  873  ;  6  D.  P.  C.  750  ; 
M.  &  H.  223. 

Where  a  petition  of  right  is  indorsed  generally, 
it  goes  to  the  Court  of  Chancery  ;  and  in  order  to 
give  the  other  courts  jurisdiction,  there  must  be 
a  special  indorsement,  commanding  right  to  be 
done  in  the  particular  court.    lb, 

A  legatee  claiming  under  an  alleged  will  of 
George  3,  under  his  sign  manual,  in  pursuance 
of  40  Geo.  3,  c.  88,  s.  10,  filed  a  bill  against  the 
executors  of  George  4,  alleging  that  he  and  his 
executors  had  possessed  the  assets  of  George  3  ; 
and  it  alleged  that  the  will  had  not  been,  and, 
being  a  sovereign's  will,  could  not  be  proved.  A 
demurrer  was  allowed,  on  the  ground  that,  until 
the  will  had  been  proved,  the  Court  of  Chancery 
had  no  jurisdiction ;  and,  semble,  that  the  pro- 


per remedy  against  George  4  would  have  been 
by  petition  of  right.  Ryves  v.  Wellington  (^Duke), 

9  Beav.  579. 

By  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  8,  writs  of 
error  upon  any  judgments  given  by  the  Queen's 
Bench,  Common  Pleas,  or  Exchequer,  shall  be 
returnable  before  the  judges  and  barons,  or 
judges  only  of  the  other  two  courts,  in  the 
Exchequer  Chamber: — Held,  that  the  crown 
was  bound  by  that  enactment,  and  therefore  a 
writ  of  error  lies  upon  a  judgment  for  the  crown 
in  a  petition  of  rig^t  to  the  Exchequer  Chamber. 
De  Bode  {Baron")  v.  Reg.  (in  error),  13  Q.  B. 
380  ;  14  Jur.  970— Ex.  Ch. 

A  writ  of  error  upon  a  judgment  for  the  crown 
in  a  petition  of  right  may  be  brought  by  the 
executor  of  the  suppliant ;  and  a  writ  of  scire 
&cias  ad  audiendum  errores  is  not  necessaiy.  lb. 

The  Queen's  Bench  has  power  to  give  judgment 
in  a  petition  of  right ;  and  the  proper  form  of 
a  judgment  for  the  crown  is, "  that  the  suppliant 
take  nothing  by  his  petition." -"/&. 

2.  Undee  Sie  William  Bovill's  Act. 

Procedure— Iignnotion.] — ^A  motion  in  a  suit 
by  the  attorney-general  for  an  injunction  to 
restrain  a  contractor  with  the  secretary  of  state 
for  war  from  continuing  on  the  site  of  government 
land,  after  notice  to  quit,  given  under  the  powers 
of  the  contract ;  and  a  motion  by  the  contractor 
(who  had  presented  a  petition  of  right)  for 
an  injunction  to  restrain  the  secretary  of  state 
for  war  from  preventing  the  suppliant  complet- 
ing his  contract,  and  from  continuing  the  super- 
intending officer  of  engineers  in  the  supervision 
of  the  works,  ordered  to  stand  until  the  hear- 
ing of  the  suits.  Xirk  v.  Reg.,  14  L.  R.,  Eq. 
558. 

Limitations,  Statnte  of.]  —  The  statute  can- 
not be  pleaded  to  a  petition  of  right.  Rustomjee 
V.  Re^.,  1  Q.  B.  D.  487  ;  45  L.  J.,  Q.  B.  249 ;  34 
L.  T.  278 ;  24  W.  R.  428.  Affirmed  in  C.  A., 
ante,  col.  1209. 

DifooTory  of  Doonments — Suppliant  not  en- 
titled to.]— There  is  nothing  in  the  Petitions  of 
Right  Act  (23  &  24  Vict.  c.  34)  to  apply  the 
provisions  as  to  discovery  in  the  Common  Law 
Procedure  Act,  1854,  s.  50,  to  the  procedure 
under  a  petition  of  right,  and  the  suppliant 
under  a  petition  of  right  is  not,  therefore,  entitled 
to  a  discovery'  of  documents.     Th&mas  v.  Reg., 

10  L.  R.,  Q.  B.  44  ;  44  L.  J.,  Q.  B.  17  ;  23  W.  R. 
345.    See  next  ease, 

But  Crown  ij.]— In  a  petition  of  right 

the  crown  is  entitled  as  against  the  suppliant 
to  an  order  for  the  discovery  of  documents,  by 
the  combined  effect  of  the  Petitions  of  Right 
Act,  1860  (23  &  24  Vict,  c  34),  s.  7,  and  the 
Rules  of  the  Supreme  Court,  Ord.  XXXI.  r.  12. 
Tomline  v.  Re^.,  4  Ex.  D.  252  ;  48  L.  J.,  Ex. 
463  ;  40  L.  T.  542  ;  27  W.  R.  651— C.  A. 

Pleadings.] — ^The  crown  may  plead  and  demur, 
or  plead  double,  to  a  petition  of  ri^ht,  under  23 
&.  24  Vict.  c.  34,  without  leave  of  a  judge.  Tobin 
V.  Reg.,  14  C.  B.,  N.  S.  505  ;  32  L.  J.,  C.  P.  216  : 
9  Jur.,  N.  S.  1130 ;  8  L.  T.  392,  730 ;  11  W.  R. 
701, 915. 

Trial.]— On  the  trial  of  a  petition  of  right, 
setting  up  a  contract  on  the  part  of  the  crown, 
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the  counsel  for  the  crown  is  not  entitled  to  cross- 
examine  the  suppliant  as  to  a  copj  of  'a  memo- 
randum signed  by  him,  without  giving  proper 
evidence  to  account  for  the  absence  of  the 
original;  and  a  search  must  be  proved  in  the 
proper  department.  But  the  court  will  adjourn 
the  trial  in  order  to  enable  the  crown  to  make 
and  prove  such  a  search,  under  23  k  24  Vict.  c. 
34,  8. 7.    Scott  V.  Reg.,  2  F.  &  P.  634. 

Held,  also,  that  the  counsel  for  the  crown,  in 
summing  up,  might  comment  on  the  whole  of 
the  evidence.    lb, 

Brror.]— Under  the  23  &  24  Vict.  c.  34,  which 
incorporates  so  far  as  applicable  the  provisions 
of  the  15  k  16  Vict.  c.  76,  the  suppliant  may 
give  notice  to  the  crown  to  assign  errors,  in  order 
to  plead  thereto  matter  of  fact  in  bar,  without 
stating  what  matter  of  fact  he  intends  to  plead ; 
and  unless  it  appears  that  his  object  is  not  bon^ 
fide,  and  is  only  for  delay,  the  notice  will  not  be 
set  aside  on  affidavit  that  there  is  no  matter  of 
fact  which  can  really  be  pleaded  in  bar  of  error. 
JHxan  V.  JReg,,  11  W.  R.  68. 


ni.  REFUSAL  TO  PRESENT. 

When  Aotion  Lies.] — In  an  action  against  a 
secretary  of  state  for  not  submitting  to  the 
sovereign  a  petition  of  right,  presented  under  23 
&  24  Vict.  c.  34,  it  appealed  that  the  secretary  of 
state  had  submitted  the  petition  to  her  Majesty, 
and  had  g^ven  her  Majesty  certain  advice  upon 
it,  which  was  that  her  flat  should  not  be  granted: 
— Held,  that  this  put  an  end  to  the  case,  and 
that  no  action  lay.  Irmin  v.  Orey,  3  F.  &  F. 
635. 


PETROLEUM. 


See  NUISANOE. 


PEWS. 


See  ECCLESIASTICAL  LAW. 


PHARMACY  ACT. 

See  MEDICINE  AND  MEDICAL 
PRACTITIONER. 


PHOTOGRAPHS. 

See  tJOPYRIGHT. 


PHYSIC  AND  PHYSICIAN. 

See  MEDICINE  AND  MEDICAL 
PRACTITIONER. 


PICTURES  (COPYRIGHT 

IN). 

See  COPYRIGHT. 


PIER. 

See  SHIPPING. 


PILOT  AND  PILOTAGE. 

See  SHIPPING. 


PIRACY. 

Dttflnition  oil — Defined  as  robbery  within  the 
jurisdiction  of  the  Admiralty.  Att.'Chn,  (^Hong 
Kong)  V.  Kwok-a-Sing,  5  L.  R.,  P.  C.  179  ;  42 
L.  J.,  P.  C.  64  ;  29  L.  T.  ll4  ;  21  W.  R.  825  ;  12 
Cox,  C.  C.  565. 

Other  Hatters  relating  to^'l^See  Shipping. 


PLAINT. 

See  COUNTY  COURT. 
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PLAT  AND  RECREATION 
GROUNDS. 

See  HEALTH— METROPOLIS. 


PLATS. 

See  COPYRIGHT. 


PLEADING. 

A,  SINCE  THE  JT7DIOATT7BE  ACTS. 
L  Under  Rules  op  1883, 1218. 

IL  Under  Rules  op  1876. 

1.  General  Principles  and  Rules,  1218. 

2.  Statement  of  Claim,  1222, 

3.  Statement  of  Defence,  1227. 

4.  Set-off  and  Counter-claim, 

a.  When  Allowed— Nature  and  Effect 

of,  &C.,  1233. 
h.  Form  of,  1240. 

c.  Against    Persons    not    previonsly 

Parties  to  Action,  1241. 

d.  Claims    and    Questions    between 

Co-Befendants,  1243. 
6.  Reply   and    Subsequent    Pleadinas 
1243.  ^  ' 

6.  Amending  and  Striking  out  Plead- 

ings, 
a.  Amendment  by  Parties  of   their 

own  Pleadings,  1247. 
h.  Compelling    Amendment   of,  and 

Striking  out  Pleadings  of  Opposite 

Party,  1262. 
c.  Amendment   as  to    Parties. — See 

PRAOTIOB  (Parties). 

7.  Pleading     Matters     arising     after 

Action  brought^  1254. 

8.  Proeeedircgs  in  Default  of  Pleading, 

1266. 

9.  Demurrer.  —  See    Practice    (De- 

murrer'), 


\.  AT    LAW    BSFOBE 
TT7BE  ACTS. 


THE    JTTDIOA- 


L  General  Points  and  Principles. 

1.  Intitling  and  Dating,  1260. 

2.  Allegation  of  Facts, 

a,  GeneraUy,  1261. 

b.  Certainty,  1262. 

0.  Title  and  Estate,  1266. 


3.  Averment  of  Identity^  1267. 

4.  Conditions  precedent,  1268. 

5.  Setting  out  Documctits  referred  to  in 

Pleading,  1269. 

6.  Videlicet,  1270. 

7.  Dates,  1271. 

8.  Colour,  1271. 

9.  Traversable  Allegations,  1271. 

10.  Departure,  1272. 

11.  Rule  of  Construction  of  Pleadinas 

1273.  ^  ' 

II.  Declarations. 

1.  Commencement  and  ConcluHon,  127 A 

2.  Names  of  Parties,  1275. 

3.  Common  Forms. 

a.  In  General,  1277. 

b.  Money    CountsL  —  See     Mohbt 

Counts. 

c.  On  Bills  and  Notes.--iS^tf  Bills  of 

Exchange. 

4.  Special  Declarations. 

a.  On  ContiHcts,  1278. 

b.  For  Libel  and  Slander.— iSstf  Db- 

VAXATION. 

c.  For  Torts.— iS?c  NsGLiGBifOE,  Tres- 

pass— ^TaovBR,  &c. 

5.  Performance  or  Evcuse,  1281. 

6.  Averment  of  Readiness  and  Willing^ 

ness,  1282. 

7.  Adding  Cou?Us,  1285. 

8.  In  Inferior  Courts,  1286. 

9.  Time  of  Declaring. 

a.  When  Plaintiff  may  Declare,  1287. 

b.  When  Cause  out  of  Court,  1288. 
0.  Notice  to  Declare,  1289. 

d.  Delivering  Declaration,  1289. 

e.  Withdrawing  Declaration,  1289. 

III.  Time  op  Pleading. 

1.  Notice  to  Plead,  1289. 

2.  Time  Allowed  and  how  Calculated. 

1290. 

3.  After  Amendment,  1294. 

4.  After  Delivery  of  Particulars,  1294. 

5.  Order  for  Time  to  Plead,  1294. 

6.  Judgment  for  Want  of  a  Plea,  1295. 

IV.  Plbadinq  Issuably. 

1.  Principles,  1297. 

2.  Issuable  Pleas,  1298. 

3.  Signing  Judgm^ent  for  Want  of  Plea  ^ 

1300.  ' 

4.  Waiver  of  Terms,  1300. 

5.  Replying,  1300. 

6.  Rejoining,  1300. 

V.  Pleas  in  Abatement. 

1.  Pleas  to  the  Jurisdiction,  1301. 

2.  Another  Action  pending,  1302. 
8.  Nonjoinder  of  Parties. 

a.  Amendment  of  Parties.— ^<f  Prac- 

tice {Parties). 

b.  In  what  Cases,  1303. 
e.  Replications,  1305. 
d.  Proof,  1306. 

4.  In  other  Cases,  1306. 

5,  Practice, 

a.  Generally,  1306. 

b.  Time  of  Pleading,  1307. 

c.  Affidavit  of  Verification. 

i.  Of  Truth  of  Plea,  1307. 
ii.  Residence  of  Parties,  1809. 
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6.  Other  PleaA, 

a.  Attorney's  Privilege. — See  SoLia- 

TOB. 

h»  OoYerttire.  —  See  Husband    akd 

WiFB. 

c.  Partners. — See  Pabtkbbship, 

VI.  Pleas  ik  Bab  and  Subsequent  Plead- 
ings. 

1.  Fann  and  Contents,  1310. 

2.  Several  Pleas  and  Bejfiieations, 

a.  Principles,  1810. 

h.  In  what  C^ses,  1311. 

c.  By  the  Crown,  1314. 

d»  In  Penal  Actions,  1315. 

e.  In  Inferior  Courts,  1315. 

/•  Seyeral  Replications,  1315. 

g.  Pleading  and  Demurring  together, 

1816. 
A.  Practice,  1315. 
t.  Costs  of. — See  Costs. 

3.  Replieations,  1318. 

4.  Particulars  of  Pleas  of  IVaud  and 

Justification,  1319. 
6.  Distributive,  1319. 

6.  lyamed  to  Embarrass,  1320, 

7.  False  or  Frivolous^  1321, 

8.  Inappropriate,  1322. 

9.  Withdrawififf,  1323. 

10.  Adding,  1323. 

11.  Setting  Aside  or  Striking  out,  1324. 

12.  In  Particular  Actions,  1324. 

13.  Pleas    amounting    to    the    General 

Issue. 

a.  In  Actions  on  Contracts,  1330. 

b.  In  Actions  of  Tort — See  Neoli- 

GBBCB,  TbESPASS,  TbOYEB,  ftc. 

c.  In  Actions  for  Libel  and  Slander. 

— See  Dbfamatioit. 

14.  General  Issue  by  Statute,  1333. 

15.  Traverses, 

a.  Under  the  Common  Law  Procedure 

Acts,  1335. 

b.  Before  the  Common  Law  Procedure 

Acts,  1336. 

16.  Rejoinder,  1337. 

17.  Joinder  of  Issue,  1337. 

18.  New  Assignment,  1338. 

\^.  Of  Judgment  Recovered, — See  Es- 
toppel. 

VII.  Equitable  Defences. 

1.  In  what  Actions,  1340. 

2.  Principles  on  which  Allotoed,  1341. 

3.  In  what  Cases  Permitted, 

a.  Election  of  Remedy  by  Ptoof  in 

Bankruptcy,  1844. 

b.  On  the  Ground  of  Mistake  and 

Omission,  1344. 
r.  On  the  Gh:onnd  of  Aoqniesoente, 
Standing  by  and  Estoppel,  1847. 

d.  On  the  Ground  of   a  Breach  of 

Trust,  1850. 
r.  In  other  Cases,  1350. 

4.  Interfere^we  of  Equity,  1353. 

5.  Replications,  1354. 

6.  Pleas  of  Set-off, —See  Sbt-OFP, 

VIII.  Amendment. 

1.  Generally,  1356. 

2.  Pleas  in  Abatement,  1359« 

3.  Penal  Actions,  1359. 

4.  By  Judge  at  Trial,  1360. 
VOL.  V, 


5.  Rcmew  by  Court,  1363, 

6.  On  Removal  from  Inferior  Courts, 

1364. 

7.  Terms  of  Amendment, 

a.  Time  of  Application,  1365. 

b.  Costs    and    Pleading   afterwards, 

1365. 


IX.  Defences 
1367. 


ABISINO     AFTEB     ACTION, 


X.  Pleas  Puis  Dabbein  Continuance, 
1368. 

XI.  Repleadbb,  and  Venibe  de  Novo, 
1370. 

XII.  Judgment  Non  obstante  Vbbedioto, 
1371, 

XIII   Continuances,  1372. 

XIV,  AlDEB  BY  VEBDICT,  1372. 

XV.  Admissions  by  Pleading,  1373. 
XVI.  Demubbeb.— ^e  Pbactice. 

O.  IN  EQTJITT  BEFOBE   JTJDI0ATT7BE 
AOTS. 

I.  Bill,  1376. 

II.  Answer,  1382. 
m.  Plea,  1383, 
IV,  Pbinted  Pleadings,  1384, 

V.  Amendment,  1385, 
VI,  Dbmubb£B.--/S^0  Pbactice. 

A.  SINCE  THE  JTTDICATUBE 

ACTS. 

I.  UNDER  RULES  OF  1883. 

Form  in  New  Bnlet — Insuffioieney.] — ^A  state- 
ment of  claim  in  a  salvage  action  was  drawn  in 
the  Form  No.  6  of  Appendix  0.  to  the  Roles 
of  the  Supreme  Court,  1883 ;  on  motion  by 
the  defendants  under  Ord.  XDl.  r.  7,  for  a 
further  and  better  statement  of  claim  or  parti- 
culars : — Held,  that  the  plaintiffs  must  deliver  a 
fuller  statement  of  claim,  and  that  in  salvage 
actions  a  fuller  form  than  that  given  in  Appendix 
C,  No.  6,  should  generally  be  followed.  The 
Isis,  8  P,  D.  227  ;  53  L.  J.,  P.  14  ;  49  L.  T,  444  ; 
32  W.  R.  171. 

II,  UNDER  RULES  OF  1876. 

1.   Genkbal  Pbinciples  and  Rules. 

(^See  Rules  of  Supreme  Court,  1883,  Ord,  XIX.') 

Indonement  on  Writ— Whether  a  Pleading.] 
— The  indoisement  on  a  writ  is  not  a  "pleading^ 
so  as  to  entitle  a  plaintiff,  without  the  consent  of 
the  defendant,  to  move  thereon  for  an  order  on 

B  B 
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admissions  in  the  pleadings  under  Bules  of 
Court,  1875,  Ord  XL.  r.  11,  in  a  case  where  the 
defendant,  admitting  the  plaintiff's  claim,  has 
given  notice  that  he  does  not  require  the  delivery 
of  a  statement  of  claim.  WallisY,  JacJc^on^  23 
Ch.  D.  204 ;  52  L.  J.,  Ch.  384 ;  31  W.  R.  519. 
See  now  Rules  of  Supreme  Court,  1883,  Ord. 
XX.  r.  1.     . 

Statemont  and  Allegation  of  Facts.] — In  an 

action  for  an  account  founded  upon  a  long  series 
of  dealings  and  transactions  with  various  parties, 
the  statement  of  claim  set  out  a  number  of  letters 
and  other  documents  in  full.  Upon  an  applica- 
tion by  one  of  the  defendants  to  the  action  under 
Ord.  XXVII.  r.  1,  for  a  direction  to  strike  out  or 
amend  : — H^d,  that  the  case  came  within  the 
Ord.  XIX.  r.  18,  and  the  motion  was  refused, 
with  costs.    Davy  v.  Oarrett,  26  W.  R.  110. 

Semble,  though  by  the  Rules  of  Court,  1875, 
pleadings  must  be  concise  and  should  not  con- 
tain any  unnecessary  accounts  or  evidence,  a 
defendant  is  entitled  to  have  the  plaintiffs  case 
presented  in  an  intelligible  form,  so  that  he  may 
know  how  to  meet  each  particular  charge  that  is 
made  against  him.  Harhord  v.  Monk^  9  Ch.  D. 
616  ;  38  L.  T.  411  ;  27  W.  R.  164. 

When  in  an  action  in  the  Queen's  Bench, 
Common  Pleas,  or  Exchequer  Division,  the  de- 
fendant relies  upon  such  a  defence  as  before  the 
Supreme  Court  of  Judicature  Acts,  1873  and 
1875,  was  deemed  equitable,  he  is  entitled  (sub- 
ject to  the  modifications  introduced  by  those 
statutes)  to  state  the  facts  in  his  plcacUngs  in 
such  manner  as  they  might  have  been  stat^  in 
an  answer  to  a  bill  in  the  Court  of  Chancery ; 
and  a  defence  stating  many  distinct  facts,  which 
taken  as  a  whole  would  in  equity  have  consti- 
tuted ground  for  relief  against  the  action,  is  not 
liable  to  be  amended  or  struck  out  as  embarrass- 
ing. Heap  V.  Marrh]  2  Q.  B.  D.  630  ;  46  L.  J., 
Q.  B.  761.     . 

Under  the  present  system'  of  pleading,  the 
facts  must  be  stated,  and  then  it  is  the  duty  of 
the  court  to'  decide  what  is  the  legal  result  of 
the  facts  stated ;  whereas  the  former  system 
i*equired  the  parties  to  set  forth  the  legal  result 
of  the  facts,  and  not  the  facts  themselves. 
Hannier  CLord)  v.  Flighty  85  L.  T.  127  ;  24 
W.  R.  346. 

A  statement  of  claim  alleged  that  the  plaintiff 
was  owner  in  fee  simple  of  premises  which  he 
had  on  the  26th  September,  1859,  leased  to  M. 
for  thirty-one  years  from  the  then  next  25th 
December,  at  a  yearly  rent  of  105Z.,  payable 
quarterly.  The  statement  then  set  forth  the 
covenants  in  the  lease,  to  pay  rent,  repair,  and 
the  conditions  for  re-entry  for  breaches  of  the 
covenants ;  and  alleged  that  in  1870  the  defen- 
dant took  possession  of,  and  since  had  occupied 
the  premises,  and  that,  at  some  time  subsequently 
to  1870  he  had  become  assignee  of  the  lease, 
and  that  he  had  from  1870  till  March,  1874, 
paid  to  the  plaintiff  the  rent  in  accordance  with 
the  terms  oif  the  lease.  Then  breaches  by  the 
defendant  of  the  various  covenants  were  alleged, 
and  the  plaintiff  claimed — (1)  possession  of  the 
premises ;  (2)  157Z.  10*.  for  arrears  of  rent  to  the 
29th  September,  1875,  or  for  use  and  occupation  ; 
(3)  600f.  damages  for  breaches  of  covenant ;  (4) 
mesne  profits  from  the  29th  September,  1875,  to 
date  of  recovery  of  possession.  The  defendant, 
in  his  statement  of  defence,  denied  that  he  was 
assignee  of   the  lease,  or  that   he  had  been 


guilty  of  breaches  of  covenant,  but  admitted 
that  the  lease  had  been  avoided,  and  that  the 
plaintiff  was  entitled  to  possession ;  he  also 
therein  admitted  that  he  was  in  possession  up  to 
the  20th  September,  1875,  but  alleged  that  he 
then  ceased  to  be  in  possession.  He  brought 
into  court  25Z.  to  answer  claim  : — The  court  held 
that,  upon  the  pleadings,  the  plaintiff  was 
entitled  under  Ora.  XIV.  r.  4,  to  sign  judgment 
at  once  for  157/.  10«.,  the  rent  to  the  29th  Sep- 
tember, 1876,  lb,  S,  C  reversed  in  C.  A.,  36 
L.  T.  279. 

Denials  and  Admissions  by  not  speeifleally 
Denying  Statement]— The  rules  of  pleading, 
that  facts  not  denied  Ave  to  be  taken  as  admitted, 
that  specific  denial  of  facts  is  necessary,  and 
that  denial  of  facts  must  not  be  evasive,  are  to 
be  strictly  inforced,  as  having  for  their  object 
the  bringing  of  parties  to  definite  issues.  Thorp 
V.  Holdsworth,  3  Ch.  D.  637  ;  45  L.  J.,  Ch.  406. 

When  in  an  action  for  dissolution  of  partner- 
ship the  plaintiff  stated  a  parol  agreement  to 
take  a  lease  and  carry  on  a  partnership ;  that,  in 
pursuance  of  the  agreement,  the  plaintiff  and  the 
defendant  took  the  lease,  and  draft  articles  were 
prepared,  to  define  the  terms  of  the  partnership  ; 
that,  at  an  interview  on  a  certain  day,  the  articles 
were  approved  by  the  parties,  subject  to  being 
revised  and  finally  settled ;  that  the  draft  had 
not  yet  been  revised,  nor  had  the  articles  been 
executed ;  that,  although  the  draft  articles  were 
only  settled  subject  to  revision,  the  terms  of  the 
arrangement  between  the  plaintiff  and  the  de- 
fendant were  definitely  agreed  upon  at  the 
interview;  and  that  the  parties  subsequently 
carried  on  the  business  ;  and  the  defendant,  by 
his  statement  of  defence,  admitted  the  agree- 
ment, and  merely  denied  that  the  terms  of  the 
arrangement  were  definitely  agreed  upon  as 
alleged  : — Held,  that  the  denial  was  evasive,  and 
upon  motion  by  the  plaintiff  for  judgment  on  ad- 
missions of  fact  in  the  pleadings,  a  decree  was 
made  for  dissolution  of  the  partnership,  and  an 
inquiry  what  were  the  terms  of  the  arrangement. 
Ih. 

A  statement  of  claim  in  an  action  for  specific 
performance  stated  that  the  predecessor  in  title 
of  the  plaintiff,  by  his  agent  lawfully  autho- 
rized, signed  an  agreement  with  H.,  the  prede- 
cessor in  title  of  the  defendant.  The  statement 
of  defence  denied  this  in  words  following  the 
words  of  the  statement  of  claim,  and  then  pro- 
ceeded to  state  that  H.,  the  predecessor  in  title 
of  the  defendant,  was  oJE  unsound  mind,  and  did 
not  lawfully  authorize  any  one  as  his  agent  to 
sign  an  agreement,  and  in  a  subsequent  para- 
graph denied  that  any  agreement  was  signol  by 
H.,  or  any  person  by  him  lawfully  authorized : — 
Held,  that,  under  the  statement  of  defence,  the 
defendant  could  only  enter  into  evidence  to  shew 
the  unsoundness  of  mind  of  H.,  and  could  not 
enter  into  evidence  to  shew  that  the  agent  was 
not  duly  authorized.  Byrd  ▼.  Nunn,  7  Ch.  D. 
284 ;  47  L.  J.,  Ch.  1  ;  37  L.  T.  585  ;  26  W.  R. 
110.  Aflirming  5  Ch.  D.  781;  37  L.  T.  90; 
25  W.  R.  749. 

In  an  action  against  a  lessee  to  set  aside  a 
lease  granted  under  a  power,  the  statement  of 
claim  stated  that  the  donee  of  the  power  had 
received  from  the  lessee  a  certain  sum  as  a  bribe, 
and  stated  the  circumstances  ;  the  statement  of 
defence  denied  that  that  sum  had  been  given, 
and  denied  each  circumstance,  but  contained  no 
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general  denial  of  a  bribe  having  been,  given  : 
— Held,  that  the  giving  the  bribe  was  not  suffi- 
ciently denied  under  Ord.  XIX.  r.  22,  and  must, 
under  Ord.  XIX.  r.  17,  be  taken  to  have  been 
admitted ;  judgment  for  the  plaintiff  given : 
leave  to  amend  the  statement  of  defence  being 
refused.  Tildcsley  v.  Harper,  7  Ch.  D.  403  ;  47 
L.  J.,  Ch.  263  ;  38  L.  T.  60  ;  26  W.  R.  263.  But 
ieave  to  amend  given  by  Court  of  Appeal,  10 
Ch.  D.  393  ;  48  L.  J.,  Ch.  495  j  39  L.  T.  552  :  27 
TV.  R.  249— C.  A. 

In  an  action  for  damages  for  an  alleged  in- 
iringement  of  copyright  in  a  song,  the  defen- 
^nt,  by  his  statement  of  defence,  alleged  that 
the  song  had  not  been  registered  at  Stationers* 
Hall  until  the  9th  of  December,  1876,  and 
added,  "  the  defendant  denies  that  the  song  has 
been  duly  registered.  The  time  of  the  first 
publication  thereof  is  not  truly  entered  on  the 
register : " — Held,  that  under  this  pleading  the 
defendant  was  only  entitled  to  prove  that  the 
time  of  first  publication  had  been  untruly  en- 
tered, and  that  he  was  not  at  liberty  to  prove 
that  the  name  of  the  publisher  had  been  untruly 
stated.  Collette  v.  Goode,  7  Ch.  D.  842  ;  47  L.  J., 
Ch.  370  ;  38  L.  T.  504. 

Held,  also,  that  leave  to  amend  the  statement 
of  defence,  so  as  to  raise  the  latter  point,  ought 
not  to  be  given,  even  though  by  the  plaint&s 
own  evidence  at  the  trial  it  for  the  first  time 
appeared  that  the  name  of  the  publisher  had 
been  untruly  entered  in  the  register.    Ih, 

Held,  also,  that  the  plaintiff  had  not  waived 
his  right  to  judgment  on  the  admissions  by  not 
having  moved  for  judgment  under  Ord.  XL. 
r.  11.    lb. 

A  plaintiff  moving  for  judgment  under  Ord. 
XL.  r.  11,  on  admissions  in  the  defendant's 
pleadings,  must  have  a  clear  case,  and  the  mere 
admission  or  non-denial  by  the  defendant  of  a 
right  asserted  by  the  plaintiff,  but  which  has  in 
fact  no  existence  in  law,  is  not  sufficient  to 
entitle  the  plaintiff  to  a  judgment  establishing 
the  right.  Chiltan  v.  London  (^Mavor^,  7  Ch. 
D.  735  ;  47  L.  J.,  Ch.  433  ;  38  L.  T.  498 ;  26 
W.  R,  474. 

Every  allegation  of  fact  stated  in  a  pleading 
not  to  be  admitted  must  be  so  stated  separately. 
ffarrU  v.  Gamble,  7  Ch,  D.  877 ;  47  L.  J.,  Ch. 
344  ;  38  L.  T.  253. 

A  defendant,  by  his  statement  of  defence, 
simply  '*  put  the  plaintifb  to  proof  of  the  several 
allegations  in  their  statement  of  claim."  He 
did  not  appear  at  the  trial,  but  service  of  a 
notice  of  trial  upon  him  was  proved: — Held, 
that  the  defendant  had  admitted  the  facts 
alleged  in  the  statement  of  claim,  and  that  the 
plaintiffs  were  entitled  to  judgment,  without 
adducing  any  evidence  in  support  of  their  case. 


Pnblioation  to  Third  Parties.]— If  a  statement 
of  claim  in  an  action  contains  charges  injuriously 
affecting  the  defendant's  character,  and  if  the 
plaintiff,  before  the  hearing  of  the  action,  sends 
copies  of  the  statement  to  persons  not  parties  to 
the  action,  he  is  guilty  of  a  contempt  of  court, 
and  will  be  restrained  from  further  publishing 
the  statement,  and  ordered  to  pay  the  costs  of  a 
motion  to  commit  him.  Botoden  v.  Russrll,  46 
L.  J.,  Ch.  414  ;  36  L.  T.  177. 

Waiver  of  Forfeiture  by  Pleading.]— A  land- 
lord suing  in  respect  of  breaches  of  covenants 
agreed  to  be*  inserted  in  a  lease  contracted  for, 
claimed  an  injunction  and  possession  ;  his  plead- 
ings stated  that  he  was  willing  to  grant  the 
lease : — Held,  that  forfeiture  was  waived  by  the 
pleadings.  Ecans  v.  2>ar/«,  10  Ch.  D.  747 ;  48 
L.  J.,  Ch.  223  ;  39  L.  T.  391  ;  27  W.  R.  286. 


Eridenee  not  to  be  Pleaded— Admifiions.1 — 

The  rule  that  evidence  is  not '  to  be  pleaded 
applies  to  admissions  as  well  as  to  other  evi- 
dence. Davfi  V.  Garrett  J  7  Ch.  D.  473  ;  47  L.  J., 
Ch.  218  ;  38  L.  T.  77  ;  26  W.  R.  226— C.  A. 

Matters  of  Law.] — Statements  in  pleading 
which  are  not  demurrers,  but  allege  only  mat- 
ters of  law  that  might  be  raised  by  demurrer, 
are  embarrassing,  and  may  be  struck  out  under 
Ord.  XXVII.  r.  1.  Stokes  v.  Grant,  4  C.  P.  D. 
26  ;  40  L.  T.  36  ;  27  W.  R.  397.  See  7iow  Rules 
of  Supreme  Court,  1883,  Ord.  XXV. 


2,  Statement  op  Claim. 

QSee  Rules  of  Supreme  Court,  1883,  Ord,  XX) 

Writ  Incorporated  with.]— When  a  plaintiff 
sues  in  a  representative  capacity,  the  statement 
of  claim  is  to  be  read  for  the  purposes  of  a 
demurrer,  as  if  that  fact  was  stated  therein. 
Johtuton  V.  Surges,  47  L.  J.,  Ch.  562. 

When  Veeessary  to  Beliyer.] — When  an  action 
by  a  cestui  que  trnst  under  a  >vill  against  execu- 
tors and  devisees  in  trust,  for  administration  of 
the  real  and  personal  estate  of  the  testator,  was 
to  be  heard  as  a  short  cause,  the  court  considered 
it  unnecessary  f gr  the  plaintiff  to  deliver  a  state- 
ment of  claim.  Green  v.  Coleby,  1  Ch.  D.  693 ; 
45  L.  J.,  Ch.  303  ;  24  W.  R.  246. 

When  an  action  is  brought  to  cany  into  exe- 
cution the  trusts  of  a  deed,  or  other  written  in- 
strument, a  statement  of  claim  should  be  de- 
livered.   Boyes  v.  Cook,  33  L.  T.  778. 

When  an  action  is  brought  by  a  legatee  for 
the  administration  of  the  estate  of  his  testator, 
and  it  is  desired  to  take  judgment  short  in  the 
first  instance,  a  statement  of  claim  should  be 
delivered.    Breton  v.  Moekett,  33  L.  T.  684. 

A  defendant  not  appearing  and  proceeded 
against  under  Ord.  XIII.  r.  9,  is  not  to  be  taken 
to  have  dispensed  with  the  deliverv  of  a  state- 
ment of  claim.  Minton  v.  Metcalfe,  46  L.  J., 
Ch.  584  ;  36  L.  T.  683. 

Delirery.] — ^A  writ  was  issued  in  August, 
1877,  in  respect  of  a  claim  which  would  have 
become  statute  barred  in  November,  1877.  Ap- 
pearances were  entered  in  February,  1878.  By 
a  mistake  of  the  clerk  of  the  plaintiff's  solicitor 
the  statement  of  claim  was  served  too  late  by 
two  days.  The  court  allowed  the  plaintiff 
further  time  to  deliver  his  statement  oi  claim. 
Canadian  Oil  Works  Corporation  v.  Hay,  38 
L,  T.  549. 

Information — Title  of  Claim.] —  In  an  action 
by  the  attorney-general  at  the  relation  of  a 
plaintiff,  the  title  information  should  no  longer 
be  used.  Att.'Gen,  v.  Shrewsbury  Bridge  Com^ 
pany,  42  L.  T.  79. 

Votiee  in  lien  of— -Writ  specially  Indorsed.] 
— The  plaintiff,  a  barrister,  issued  his  writ  ou 
the  30th  August,  1879,  indorsed  for  an  injunc* 
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tion  and  other  relief,  and  for  payment  of  a 
8iim  of  1,000^.,  alleged  to  have  been  received 
by  the  defendant  as  his  solicitor.  On  the  12th 
December,  1879,  the  plaintiff  was  ordered  to 
deliyer  a  statement  of  claim  on  or  before  the 
12th  January.  Qn  the  10th  January  he  de- 
livered a  statement  of  claim  in  person  ;  on  the 
12th  his  solicitor,  who  had  been  that  day  served 
with  a  summons  to  set  aside  the  statement  of 
claim  for  in-egularity,  delivered  a  notice  that 
his  claim  appeared  by  the  indorsement  on  the 
writ  in  the  form  prescribed  by  Ord.  XXI.  r.  i  : 
— Held,  that  the  writ  was  not  specially  indorsed 
within  the  meaning  of  Oixi.  III.  i,  6,  and  the 
statement  of  daim  delivered  by  the  solicitor 
must  be  set  aside.  Teatman  v.  Snow,  42  L.  T. 
602  ;  28  W.  R.  574. 

Objection  on  gronnd  of  Iniuffieioncy-7- 


Demnrrer.J — A  writ  was  specially  indorsed, 
'•  The  plaintiffs  claim  is  against  the  defendant 
as  the  acceptor  of  a  bill  of  exchange.  The 
following  are  particulars  :  —  Bill  of  exchange 
for  180?.,  dated  27th  of  March,  1882,  drawn  by 
C.  upon  and  accepted  by  defendant,  payable 
three  months  after  date."  The  plaintiff  having 
delivered  a  notice  under  Ord.  XXI.  r.  4,  that 
his  claim  was  that  which  appeared  by  the  in- 
dorsement on  the  writ,  the  defendant  demurred 
on  the  ground  that  the  statement  was  insuffi- 
cient, and  disclosed  no  cause  of  action  : — Held, 
that  there  was  no  ground  of  demurrer,  and  that 
the  defendant's  remedy,  if  any,  was  to  apply  for 
a  further  statement  under  the  rule.  Robertaon  v. 
Jlntoard  (3  0.  P.  D.  280)  disapproved.  Fawena  v. 
Charlton,  10  Q.  B.  D.  516  ;  52  L.  J.,  Q.  B.  710. 

A  specially  indorsed  writ,  together  with  a 
notice  in  lieu  of  a  statement  of  claim  under 
Ord.  XXI.  r.  4,  are  equivalent  to  a  statement  of 
claim  for  all  pur}X)9es,  and' a  defendant  is,  there- 
fore, entitled  to  demur  to  them,  if  the  claim  on 
the  writ  shews  no  cause  of  action,  llobertton  v. 
Howard,  3  C.  P.  D.  280  ;  47  L.  J.,  C.  P.  480 ; 
38  L.  T.  715  ;  26  W.  R.  683. 

Statement  tliat  Agreement  is  in  Writing.^ — 

An  allegation  in  the  plaintiff's  pleadings,  which 
simply  stated  that  there  was  a  promise  to  pay 
a  debt  barred  by  the  Statute  of  liimitations,  but 
did  not  aver  that  such  promise  was  in  writing,  is 
sufficient.  The  fact  tnat  the  promise  was  in 
writing  is  a  matter  to  be  shewn  by  evidence  at 
the  trial.  Pascal  ov  Pascoe  v.  Richards,  50  L.  J., 
Ch.  337  ;  44  L.  T.  87. 

See  also  Fufchery,  Futcher,  50  L.  J.,  Ch.  735  ; 
45  L.  T.  306  ;  29  W.  R.  884. 

Joinder  of  AltematiTe  and  Ineonsiftent 
Claime.] — See  Practice  (Joinder  of  Causes  of 
Action), 

Signing  by  Conmel.] — It  is  very  desirable  that 
every  statement  of  claim  should  be  signed  by 
counsel,  although,  under  Ord.  XIX.,  such  signa- 
ture is  not  obligator}'.  Bnckitt  v.  Jones,  33  L.  T. 
777.  See  now  Rules  of  Supreme  Court,  1883. 
Ord.  XIX.,  r.  4. 

On  Claim  for  Indemnity  in  reipeet  of  Sale  of 
Shares,  Plaintiff  eannot  obtain  Beseission.] — 

An  allottee  of  shares  brought  an  action  for  frau- 
dulent misrepresentation  against  directors  of  his 
company,  and  by  the  indorsement  on  the  writ  he 
claimed  indemnity  and  rescission  of  his  contract 


to  take  shares.  The  company  was  ordered  to  be 
wound  up.  The  plaintiff  by  his  claim  asked  for 
indemnity,  but  not  rescission.  An  application 
to  determine  whether  the  plaintiff  was  to  be  a 
contributory  stood  over  pending  this  trial : — 
Held,  that  the  plaintiff  could  not  obtain  rescis- 
sion on  the  pleadings,  and  leave  to  amend  was 
refused.  Cargill  v.  Bower,  10  Ch.  D.  502; 
47  L.  J.,  Ch.  649  ;  38  L.  T.  779  ;  26  W.  R.  716. 

ICnltifuioas.] — By  a  marriage  settlement  real 
estate  was  limited  to  such  uses  sts  the  husband 
and  wife  should  appoint,  and,  in  default  of  ap- 
pointment, to  the  use  of  the  trustees  during  the 
life  of  the  wife,  on  trust  for  her,  for  her  separate 
use,  with  remainder  to  <the  husband  in  fee.  The 
husband  entered  into  a  contract  to  sell  the  pro- 
perty, the  purchaser  having  <notice  of  the  pro- 
visions of  the  settlement  The  purchase-money 
was  paid  to  the  trustees  of  the  settlement,  and  a 
draft  conveyance  was  approved,  in  the  form  of 
an  appointment  by  the  husband  and  wife  to  the 
purchaser,  but  before  the  conveyance  had  been 
executed  the  husband  suddenly  died,  having,  by 
a  will  dated  before  the  contract,  devised  all  his 
real  estate  to  trustees  for  his  widow  for  life,  and 
after  her  death  to  sell  and  divide  the  proceeds  as 
therein  directed.  The  widow,  who  was  one  of 
the  executors,  brought  an  action  against  the 
purchaser,  the  other  executors,  and  the  devisees 
in  trust  under  the  husband's  will,  asking  the 
court  to  determine  whether  she  could  be  com- 
pelled to  concur  in  the  conveyance  to  the  pur- 
chaser, what  was  the  effect  of  the  contract  for 
sale,  what  would  be  the  devolution  of  the  pur- 
chase-money if  the  contract  should  be  completed, 
and  whether,  if  the  contract  was ,  completed  by 
the  trustees  of  the  settlement  idonc,  the  pur- 
chaser would  be  entitled  to  compensation  out 
of  the  purchase-money  in  respect  of  her  life 
interest : — Held,  that  the  statement  of  claim  was 
not  open  to  demurrer  by  the  purchaser  on  the 
ground  that  he  was  not  interested  in  all  the  ques- 
tions raised,  or  on  the  ground  that  only  a  decla- 
ratory decree  was  asked  for.  Cojc  v.  Barher, 
Barker  v.  Cox,  3  Ch.  D.  359 ;  35  L.  T.  635— 
C.  A. 

The  purchaser  also  brought  an  action  for 
specific  performance  of  the  contract  for  sale, 
subject  to  the  widow's  life  interest,  with  com- 
pensation in  respect  of  that  life  interest  out  of 
the  testator's  personal  estate,  and  claiming  a  lien 
on  the  purchase-money.  The  defendants  to  this 
action  were  the  widow,  the  executors,  and  the 
devisees  in  trust.  The  devisees  in  trust  and  the 
executors  having  demurred  to  the  statement  of 
claim,  the  devisees  disclaiming  at  the  same  time 
all  interest  in  the  purchase-money : — The  de- 
murrers were  ordered  to  stand  to  the  hearing  o£ 
the  action.    Ih, 

Defiunation  and  Xalieions  Proseeation.] — A 

claim  alleged  that  the  defendant  wrote  and  sent 
to  the  police  letters  charging  the  plaintiff  with  a 
murder,  and  required  his  arrest,  and  that  a  super- 
intendent, in  consequence,  endeavoured  to  arrest 
the  plaintiff  on  several  occasions,  but  was  unable 
to  meet  with  him  ;  that  the  defendant  had  no 
reasonable  or  probable  cause  for  making  the 
charge,  and  the  same  was  false,  and  made  mali- 
ciously and  with  intent  to  injure  the  plaintiff, 
whose  credit  and  reputation  were  thereby  in- 
jured. On  demurrer : — Held,  that  the  claim 
was  bad  ;  because,  if  it  was  for  libel  or  slander, 
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the  defamatory  words  were  not  set  out ;  if  for 
malicious  prosecution,  none  had  been  instituted 
before  a  judicial  officer.  If  arris  v.  Warre.  4  0. 
P.  D.  125 ;  48  L.  J.,  C.  P.  310 ;  40  L.  T.  429 ; 
27  W.  R.  461. 

Donatio  mortis  canii.] — A  statement  of  claim 
alleged  that  an  intestate  "  two  days  before  his 
death  made  a  good  and  valid  donatio  mortis  caus4 
to  the  plaintiff  of  the  whole  of  his  moneys  stand- 
ing on  deposit  to  his  account  at  the  Ellesmcrc 
Savings  Bank,"  but  did  not  state  any  facts 
amounting  to  a  donatio  mortis  causft.  Demurrer 
allowed,  on  the  ground  that  the  facts  alleged  in 
the  statement  of  claim  did  not  shew  a  valid 
donatio  mortis  causS.  Townni^nd  v.  Parton, 
Parton,  In  re,  45  L.  T.  755  ;  30  W.  R.  287. 

Charge  of  Fraud.]  —  A  statement  of  claim 
alleged  that  the  defendants  (brokers)  had  notice 
of  the  relations  between  the  plaintiffs  (mer- 
chants) and  their  agent,  and  that  the  latter  had 
no  right  to  pledge  certain  goods  ;  that  advances 
of  the  brokers  were  not  made  bon&  fide  within 
the  Factors  Acts,  but  were  the  result  of  an 
arrangement  by  which  the  brokers  and  the 
agent  exchanged  cheques  : — Held,  that  this  was 
equivalent  to  a  charge  of  fraud.  Xalteiibach  v. 
LewM,  45  L.  T.  6(56  ;  30  W.  R.  356. 

Easement.]  —  In  an  action  to  recover  damages 
.caused  to  the  plaintiff's  reversion  in  a  dwelling- 
house  by  interference  with  an  easement,  it  is  not 
sufficient  to  allege  in  the  statement  of  claim  that 
the  plaintiff  is  entitled  to  such  easement ;  the 
plaintiff  must  shew  how  he  is  so  entitled, 
whether  by  grant,  or  prescription,  or  otherwise, 
and  must  set  out  the  facts  upon  which  he  relies 
as  entitling  him  to  suqh  easement.  Farrell  v. 
CiwgaHy  12  L.  R.,  Ir.  14. 

Bight  of  Way— What  matt  be  Stated.]— A 

plaintiff  who  claims  to  be  entitled  to  a  right  of 
way  over  a  road,  and  seeks  an  injunction  to 
restrain  its  obstruction,  should  state  in  his  state- 
ment of  claim  the  \^'ay  in  which  he  claims  to  be 
entitled  to  the  right,  and  the  route  and  limita- 
tions of  the  road  over  which  he  claims  it.  A 
general  statement,  therefore,  that  there  is  a  road 
over  a  certain  farm  connecting  two  other  farms, 
and  that  the  plaintiff  and  his  tenants  are  en- 
titled to  a  right  of  way  over  it,  is  embarrassing. 
Ilarrxg  v.  Jenkin$,  22  Ch.  D.  481  ;  52  L.  J.,  Ch. 
437  ;  47  L.  T.  570  ;  31  W.  R.  137. 

The  plaintiff  was  entitled  to  a  right  of  way  on 
foot  through  a  passage  across  the  defendant's 
premises.  This  passage  had  been  formerly  level 
throughout  with  the  exception  of  a  three  inch 
step.  The  defendants  raised  part  of  the  passage 
to  a  height  of  seven  inches,  or  thereabouts,  with 
an  ascent  of  four  and  a  descent  of  three  steps. 
The  plaintiff  brought  an  action  for  the  obstruc- 
tion to  his  right  of  way  caused  by  this  alteration, 
and  in  his  statement  of  claim  alleged  that  his 
servants  had  been  in  the  habit  of  carrying  bales 
and  other  heavy  goods  along  the  passage. 
Semblc,  that  the  allegation  in  the  statement  of 
claim  that  the  plaintiffs  servants,  in  usiug  the 
passage  frequently,  carried  bales  and  other  heavy 
goods,  was  embarrassing.  Austin  v.  Scottish 
Widows'  Fund  Mutual  Life  Assurance  Society, 
S  L.  R.,  Ir.  197. 

Aotion     against    Hnihand  —  Ante-Huptial 


Debt — ^Allegation  of  Aieets  nnneeesiary.]  — In 

an  action  against  a  husband  and  wife  married 
since  the  Married  Women's  Property  Act,  1874, 
for  the  recovery  of  a  debt  of  the  wife  contracted 
before  the  marriage,  it  is  not  necessary  that  the 
statement  of  claim  should  allege  that  the  hus- 
band has  received  assets  of  the  wife ;  it  is 
sufficient  that  he  should  simply  allege  that  the 
husband  is  liable  for  the  debt,  leaving  it  to  the 
husband  to  exereisc  his  option  of  pleading  non- 
liability under  the  provisions  of  the  act.  Mat' 
theios  V.  Whittle,  13  Ch.  D.  811 ;  49  L.  J.,  Ch. 
.H59  ;  43  L.  T.  114  ;  28  W.  R.  822, 

Breach  of  Promiie  of  Marriage— Special  Dam- 
age—Averment of  Matter  of  Ag:gravation.  j  —  A 
statement  of  claim,  after  alleging  a  promise  by 
the  defendant  to  marry  plaintiff,  went  on  to 
all^e  in  paragraph  4,  that,  *'  the  plaintiff  relying 
upon  the  said  promise  peimitted  the  defendant 
to  debauch  and  carnally  know  her,  whereby  the 
defendant  infected  her  with  a  venereal  disease." 
It  then  alleged  a  breach  of  the  said  promise. 
An  order  having  been  made  at  chambers,  to 
strike  out  paragi'aph  4  of  the  claim  : — Held,  that 
the  order  was  wrongly  made,  and  upon  two 
grounds;  first,  that  the  facts  alleged  in  the 
paragraph  complained  of  were  *^  material  facts  " 
within  the  meaning  of  Ord.  XIX.  r.  4,  and  as 
such  were  properly  pleadable ;  and,  secondly, 
that,  even  if  they  were  not,  the  court  had  no 
power  to  strike  the  paragraph  out,  the  statement 
therein  neither  being  scandalous  nor  tending  to 
prejudice  or  embarrass  the  fair  trial  of  the 
action  within  the  meaning  of  OkL  XXVII.  r.  1. 
Millifigton  v.  Loring,  6  Q.  B.  D.  190  ;  50  L.  J., 
Q.  B.  214  ;  43  L.  T.  657  ;  29  W.  R.  207  ;  45  J.  P. 
268— C.  A. 

Aetion  for  Beoovery  of  Land.] — The  statement 
of  claim  in  an  action  for  the  recoveiy  of  land, 
after  alleging  facts  which  would  shew  a  title  in 
Frances  Evelyn,  contained  a  statement  that  "  the 
said  Frances  Evelyn  died  int^tatc  as  to  real 
estate  and  leaving  Sir  Hugh  Evelyn  her  heir-at- 
law,"  and  then  stated  facts  which  sliewcd  a  title 
in  the  plaintiff  to  Sir  Hugh  Evelyn's  estate : — 
Held,  on  a  summons  to  strike  out  the  paragraph 
above  stated,  that  it  was  not  embarrassing,  and 
was  a  sufficient  statement  of  the  facts  on  which 
the  plaintiff  relied  under  Ord.  XIX.  r.  4.  £relyn 
V.  Aelyti,  42  L.  T.  248  ;  28  W.  R.  531. 

In  an  action  for  the  recovery  of  land,  a  state- 
ment of  claim,  simply  alleging  that  the  plaintiff 
was  wrongfully  dispossessed  of  the  lands  by  the 
defendant,  was  set  aside.  In  such  an  action  the 
plaintiff  must,  in  his  pleading,  state  such  facts 
as  would  (if  true)  shew  that  he  had  an  interest 
in  the  land  entitling  him  to  recover.  C  Connor 
V.  O'Hara,  8  L.  R.,  Ir.  249. 

The  statement  of  claim,  in  an  action  to  recover 
possession  of  land  for  non-payment  of  rent, 
alleged  that,  prior  to  1874,  defendant  was  tenant 
to  the  plaintiff  of  certain  premises  (being  those 
to  which  the  action  related)  in  the  possession  of 
the  defendant,  at  a  yearly  rent,  payable  on  every 
Ist  of  May  and  1st  of  November ;  that  thfe  de- 
fendant paid  the  rent  for  said  premises  up  to  tht 
1st  of  May,  1874,  but  had  not  paid  any  rent 
since  the  1st  of  May,  1874  ;  and  that,  at  the 
time  of  action  brought,  eight  years'  rent  was  due 
and  owing  to  the  plaintiff.  The  arrears  of  rent 
as  well  as  possession  were  claimed : — Held,  that 
the  statement  of  claim  was  embarrassing  for 
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not  averring  with  sufficient  particularity  any 
still  subsisting  contract  of  tenancy  between  the 
plaintiff  and  the  defendant,  and  for  pleading 
evidence.  Molloy  v.  Lewers,  12  L.  R.,  Ir.  39 — 
C.  A. 

In  an  action  to  recover  possession  of  land  for 
non-payment  of  rent,  semble,  an  all^fation  in 
the  statement  of  claim  that  the  defendant  paid 
rent  is  unnecessary  and  embarrassing,  as  either 
wholly  immaterial  or  as  pleading  evidence 
merely ;  but  if  payment  of  rent  be  alleged,  the 
allegation  may  be  traversed  by  the  defendant  in 
his  statement  of  defence.  Rowley  v.  Laffan,  10 
L.  R.,  Ir.  9. 

In  an  ejectment  for  non-payment  of  rent, 
brought  by  the  assignee  of  the  reversion  against 
a  lessee,  it  is  sufficient  for  the  plaintiff  in  his 
statement  of  claim  to  aver  generally  that  the 
estate  of  the  lessor  became  vested  in  him  with- 
out more  particularly  stating  the  intermediate 
devolution  of  title.  Muxgravf  v.  WaUh^  6  L.  R., 
Ir.  336. 


How  Title  ihonld  be  Alleged.]— In  an 


action  for  the  recovery  of  land,  of  which  the 
plaintiff  has  never  been  in  possession,  the  state- 
ment of  claim  must  allege  the  nature  of  the 
deeds  and  documents  upon  which  he  relies  in 
deducing  his  title  from  the  person  under  whom 
he  claims ;  and  a  general  statement,  that  by 
assurances,  ivills,  documents,  and  crown  grants 
in  the  possession  of  the  defendants,  without 
further  describing  them,  the  plaintiff  is  entitled 
to  the  land,  is  embarrassing,  and  liable  to  be  struck 
out  under  the  rales  of  the  Supreme  Court,  Ord. 
XXVII.  r.  1.  Philipps  V.  PhfUops,  4  Q.  B.  D. 
127  ;  48  L.  J.,  Q.  B.  135  ;  39  L.  T.  556  ;  27 
W.  R.  436— C.  A.     Reversing  39  L.  T.  329. 

Quferc,  whether  it  would  be  sufficient  in  a 
statement  of  claim  in  an  action  for  the  recovery 
of  land  to  state  that  plaintiff  is  entitled  to  the 
fee  simple,  and  that  defendant  is  in  possession  of 
the  land.     lb, 

3.  Statement  op  Defence, 
(See  Rules  of  Supreme  drnrt,  1883,  Ord,  XXL) 

IneoBiistent  Defence — ^TraTening  and  paying 
into  Court.] — In  an  action  for  nuisance,  payment 
into  court,  together  with  a  denial  of  the  right  of 
action  in  respect  of  which  the  payment  is  made, 
cannot  be  allow^ed.  Sjyurr  v.  Uall^  2  Q.  B,  D. 
615  ;  46  L.  J.,  Q.  B.  693  ;  37  L.  T.  313  ;  26  W. 
R.  78.    But  see  followijig  cases. 

Where  a  defendant  has  so  pleaded,  the  state- 
ment of  defence  will  be  amended  as  embarrass- 
ing under  Ord.  XXVII.  r.  1.    lb. 

As  a  general  rule,  a  defendant  may  by  his 
statement  of  defence  deny  the  plaintiff's  causes 
of  action,  and  at  the  same  time  plead  payment 
into  court  in  respect  of  the  whole  or  any  part  of 
them.  Berdan  v.  Greenwood,  3  Ex.  D.  251  ; 
47  L.  J.,  Ex.  628  ;  39  L.  T.  223  ;  26  W.  R.  902— 
C.  A. 

Quasre,  whether  this  general  rule  may  under 
special  circumstances  include  actions  brought  to 
try  a  right  of  or  in  respect  of  property  which  is 
denied,  or  to  establish  character  which  has  been 
assailed,  and  actions  where  the  plaintiff  is  by 
the  statement  of  defence  charged  with  fraud. 
/*. 

Qurere,  whether  the  case  of  Spurr  v.  Jlall, 
*itpra,  was  rightly  decided.     Ih, 


The  defendant,  in  an  action  for  a  libel  pub- 
lished in  a  newspaper,  admitted  the  publication 
of  the  alleged  libel,  but  pleaded  that,  with  the 
exception  of  certain  innuendoes  alleged  in  the 
statement  of  claim,  the  libel  was  true.  In  the 
alternative  he  pleaded  the  insertion  of  a  full 
apology  in  the  newspaper,  and  payment  into 
court  of  40#. : — Held,  that  the  offering  of  an 
apology  and  payment  into  court  and  a  jus- 
tification could  be  pleaded  together.  Ilawhettlty 
V.  Bradshaw,  5  Q.  B.  D.  302  ;  49  L.  J.,  Q.  B.. 
333  ;  42  L.  T.  285  ;  28  W.  R.  557— C.  A.  See 
now  Rules  of  Supreme  Court,  1883,  Ord.  XXII. 
r.  1. 

Defence  need  not  ipeeify  itenif  in  reipeet  of 
whieh  Payment  made.]— Where  a  plaintiff  claims 
for  distinct  pieces  of  work  and  lalK)ur,  alleged  in 
separate  paragraphs  of  the  statement  of  claim, 
a  de&ndant  who  has  paid  money  into  court 
generally  need  not  specify  in  his  statement  of 
defence  how  much  is  paid  in  respect  of  each 
head  of  claim.  Paraire  v.  Litihl,  49  L.  J.,  C.  P. 
481  ;  43  L.  T.  427— C.  A. 

SUtute  of  Fraudt— How  Baited  and  Pleaded.] 
— By  Ord.  XIX.  r.  23,  a  defence  under  the 
Statute  of  Frauds,  or  any  other  special  statute, 
must  in  all  cases  be  specially  pleaded  ;  and  such 
a  defence  cannot  be  constructively  set  up  by 
traversing  various  allegations  in  the  statement 
of  claim.  Clarke  v.  Callow,  46  L.  J.,  Q.  B.  53— 
C-  A. ;  <S^.  P.,  Toiole  v.  Tophamy  87  L.  T.  308. 

The  defence  of  the  Statute  of  Frauds  cannot 
now  be  raised  by  demurrer.  Catling  v.  King,  5 
Ch.  D.  660  ;  46  L.  J.,  Ch.  384  ;  36  L.  T.  526  ;  25 
W.  R.  550— C.  A. 

The  rule  that  the  objection  of  the  Statute  of 
Frauds  must  be  taken  upon  the  pleadings  is 
sufficiently  complied  with  if  it  is  taken  by  de- 
murrer ;  and  if  the  demurrer  is  overruled  it  is 
not  necessary  for  the  defendant  to  repeat  the 
objection  by  plea  or  answer  in  order  to  entitle 
him  to  avail  himself  of  it  at  the  hearing.  John- 
asson  V.  Bonhote,  2  Ch.  D.  298  ;  45  L.  J.,  Ch.  651  ; 
34  L.  T.  745  ;  24  W.  R.  619— C.  A. 

Where  a  defendant  relies  on  the  Statute  of 
Frauds  as  a  defence  to  an  action  he  must  not 
only  state  in  his  statement  of  defence  that  he 
relies  on  such  statute,  but  the  facts  which  make 
the  statute  applicable  must  distinctly  appear  on 
the  pleadings.  To  an  action  for  goods  sold  and 
delivered  and  for  work  and  labour,  a  statement 
that  the  defendant  will  avail  himself  of  the 
statute  29  Car.  2,  c.  3,  without  stating  facts 
which  would  bring  the  case  within  the  statute, 
was  ordered  to  be  struck  out  as  embarrassing. 
Pnllen  v.  Snelvs,  48  L.  J.,  C.  P.  394 ;  40  L.  T, 
363  ;  27  W.  R.  534.     See  nert  ca^. 

Statute  of  Limitation!.] — D.  claimed,  under  a 
will  executed  in  1779,  a  certain  estate,  and  the 
mesne  profits  accruing  from  the  date  when  his 
father's  title  under  that  will  first  arose.  The 
statement  of  claim  itself  set  forth  dates  which 
shewed  his  grandfather's  title  to  have  first 
arisen  in  1840,  and  his  father's  title  on  the 
death  of  the  grandfather  in  1852.  His  father 
died  in  1864,  and  he  alleged  that  he  himself 
first  knew  of  his  own  title  in  February,  1875. 
He  asserted  the  existence  of  an  express  trust 
under  the  will.  The  defendant  put  in  a  de- 
murrer alleging  that  "the  statement  of  claim 
was  bad  in  law,"  denying  that  there  was  a  trust 
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so  as  to  defeat  the  estates  limited  over  on  the 
death  of  the  first  tenant  in  tail  without  issue 
male,  and  it  conclnded  with  these  words,  ^'  and 
on  other  grounds  sufficient  in  law  to  sustain  this 
demurrer :  '* — Held,  that  this  last  sentence  was 
sufficient  to  raise  the  defence  of  the  Statute  of 
Limitations.  DawkiM  v.  Penrhyn  (Lord),  4 
App.  Cas.  51 ;  48  L.  J.,  Ch.  304  ;  39  L.  T.  583  ; 
27  W.  R.  173— H.  L. 

There  is  a  distinction  between  the  Statute  of 
Limitations  and  the  Statute  of  Frauds.  The 
latter  must  be  pleaded.  The  title  to  the  estate, 
not  the  mere  right  to  proceed  for  its  recovery, 
is  affected  by  the  former.  If  the  plaintiff's 
statement  of  claim  shews,  on  the  face  of  it, 
that  the  time  within  which  a  title  to  land  must 
be  asserted  has  gone  by,  the  defence  of  the 
Statute  of  Limitations  may  be  raised  on  de- 
murrer,   lb. 

The  Statute  of  Limitations  must,  under  the 
new  procedure,  be  pleaded,  and  cannot  be  raised 
by  demurrer.     Waltelee  v.  DavU,  25  W.  R.  60. 

A  defence  under  the  Statute  of  Limitations 
may  in  all  cases  be  raised  by  demurrer.  Noye^ 
V.  Crawley,  10  Ch.  D.  31  ;  48  L.  J.,  Ch.  112 ;  39 
L.  T.  266  ;  27  W.  R.  109. 

In  an  action  for  partnership  accounts  brought 
more  than  six  years  after  the  termination  of  the 
partneiship,  the  defence  of  the  statute  may  be 
raised  by  demurrer.    Ih, 

Vatnre  of  Defence  stated  in  the  Pleadings.] — 
In  an  action  to  restrain  the  defendant  from 
erecting  a  urinal  in  Old  Burlington-mews,  the 
statement  of  claim  alleged  that  the  soil  of  the 
mews  was  Tested  in  and  was  the  absolute  pro- 
perty of  three  of  the  plaintiffs.  The  statement 
of  defence  did  not  admit  this  allegation ;  but 
alleged  that  the  mews  had  long  been  a  highway 
dedicated  to  the  public,  and  belonged  to  the 
parish  as  one  of  the  public  streets  thereof.  At 
the  trial  of  the  action  several  witnesses  were 
examined  on  both  sides ;  and,  at  the  close  of  the 
defendants'  evidence,  the  plaintiffs  applied  for 
leave  to  call  evidence  in  reply,  to  shew  that  the 
soil  of  the  mews  had  not  been  dedicated  to  the 
public: — Held,  that,  as  the  plaintiffs  were  dis- 
tinctly apprised  by  the  pleadings  before  the 
trial  of  the  action  what  tne  nature  of  the  de- 
fence would  be,  the  application  must  be  refused. 
Vrmtm  v.  St,  James'  Vestry,  49  L,  J.,  Ch,  130  ; 
42  L.  T.  82. 

Faott  mnst  be  stated  or  Defeneo  shut  out] — 

Evidence  is  rightly  rejected,  where  the  par- 
ticular facts  and  circumstances  sought  to  be 
proved  are  not  stated  or  referred  to  in  the  state- 
ment of  defence.  Scott  v.  Sampson,  8  Q.  B.  D. 
491  ;  51  L.  J.,  Q.  B.  380  ;  46  L.  T.  412 ;  30 
W.  R.  541 ;  46  J.  P.  408. 

Vontuit  in  Former  Aetlon,  how  Pleaded.] — 
Where  a  plaintiff  has  been  nonsuited  in  a 
former  action,  but  brings  a  second  action,  re- 
lying upon  the  same  causes  of  action,  the  de- 
fendant should  (except  when  the  action  is  one 
of  ejectment)  plead  the  nonsuit  in  bar  of  the 
second  action,  a  nonsuit  under  Ord.  XL.  r.  6, 
being  of  the  same  effect  as  a  judgment  on  the 
merits  for  the  defendant.  Bywater  v.  Duniie, 
10  L.  B.,  Ir.  380. 

Bailing  Istno  not  capable  of  being  raised.] — 


A  pleading  raising  by  way  of  defence  an  issue 
which  the  defendant  is  not  entitled  to  raise,  is 
embarrassing,  and  can  be  struck  out  under 
Ord.  XXVII.  r.  1.  Liardet  v.  Hammond  Electric 
Light  and  Power  Company,  31  W.  R.  710 — C.  A. 

When  Defence  should  be  Delivered — Order 
XIV.] — ^A  defendant  ha^-ing  entered  an  appear- 
ance requiring  a  statement  of  claim,  the  plaintiff 
moved,  in  vacation,  for  final  judgment  under 
Ord.  XIII.,  and  the  judge  made  "no  rule"  on 
the  motion,  no  special  time  being  limited  for  the 
delivery  of  the  defence : — Held,  that,  after  the 
lapse  of  eight  days  from  the  termination  of  the 
vacation,  the  plaintiff  might  sign  judgment  by 
default  without  delivering  a  statement  of  claim, 
or  notice  in  lieu  thereof.  Bae  v.  Langford,  10 
L.  R.,  Ir.  108. 

Plea  of  Accord  and  Satisfaction.] — A  plea 
which  does  not  in  terms  admit  or  deny  the 
breach  alleged  in  the  declaration,  but  sets  up  a 
certain  agreement  come  to  between  the  parties, 
which  does  not  appear  necessarily  upon  the  face 
of  it  to  be  an  agreement  in  accord  and  satisfac- 
tion, and  is  not  alleged  to  have  been  accepted  by 
the  parties  in  accord  and  satisfaction  of  the 
causes  of  action  in  the  declaration  mentioned  : — 
Held,  bad  on  demurrer.  Barclay  v.  Bank  of 
New  South  Wales,  5  App.  Cas.  374  ;  42  L.  T.  196 
-P.  C. 

• 

General  Denial  of  Contract — Separation  of 
Allegationa  into  Paragraphs.] — ^To  a  statement 
of  claim,  or  a  counter-claim  setting  out  a  con- 
tract, and  alleging  a  breach  or  several  breaches, 
a  general  denial  cannot  be  pleaded  either  in  the 
form  that  the  party  so  pleading  "does  not 
admit,"  or  that  "  he  denies  the  statements  "  in 
the  statement  of  claim  or  counter-claim ;  but 
the  making  of  the  contract  must  be  traversed  or 
performance  must  be  pleaded  as  the  case  may 
require.  A  traverse  of  the  alleged  breach  is  in- 
admissible. Sed  per  Palles,  C.  B. : — ^A  pleading 
which  denies  the  making  of  an  alleged  contract 
is,  in  all  cases,  unobjectionable  in  point  of  form. 
A  oounter-daim  in  its  first  paragraph  set  out  a 
contract  and  an  alleged  breach,  and  in  the 
second  paragraph  a  contract  and  several  specific 
breaches.  Reply, "  as  to  the  defendant's  counter- 
claim, the  plaintiff,  as  to  the  first  paragraph  of 
the  same,  says  that  he  does  not  admit  the  state- 
ments therein,  and  as  to  the  second  paragraph  of 
the  said  counter-claim,  the  plaintiff  denies  the 
statements  therein."  The  court  set  aside  both 
paragraphs  of  the  reply  as  embarrassing,  on  the 
ground  that  each  put  in  issue  the  making  of  the 
alleged  contract  and  the  breach  of  it,  and  was 
thus  in  effect  a  denial  of  the  breaking  of  the 
contract.  Per  Dowse,  B. : — The  replies  were 
further  open  to  the  objection  of  each  consti- 
tuting a  double  answer  to  the  portion  of  the 
counter-claim  to  which  they  applied,  though 
pleaded  in  a  single  paragraph,  contrary  to 
Ord.  XVIII.  r.  3.  Dunne  t.  Clancy,  6  L.  R.,  Ir. 
395. 

libel— Donial  that  it  was  Falsely  and  Mali* 
cionily  Published.] — In  an  action  for  libel  the 
defendant  may  not  deny  generally  in  his  state- 
ment of  defence  that  the  "  defendant  wrote  or 
published  the  same  falsely  or  maliciously,  as 
alleged,"  but  must  set  out  the  facts  upon  which 
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he  relies,  either  to  shew  justification  or  privilege. 
Belt  y.  Lawei,  51  L.  J.,  Q.  B.  359. 

Allegation  of  Fraud.] — ^Where,  in  an  action  of 
contract,  the  defendant  in  one  paragraph  of  the 
statement  of  defence  pleaded  fraud  generally, 
an  order  was  made,  on  the  application  of  the 
plaintiff,  for  particulars  of  the  acts  of  fraud 
relied  upon  in  that  paragraph,  although  the 
statement  of  defence  in  subsequent  paragraphs 
specifically  set  out  certain  alleged  fraudulent 
representations,  Bastow  v.  Bradthaw^  8  L.  R., 
Ir.  30. 

In  an  action  by  the  collector-general  of  Dublin 
upon  a  guarantee  for  the  fidelity  of  a  rate 
collector,  the  guarantors  pleaded  that  the  con- 
tract was  entered  Into  by  them  on  the  faith  of  a 
certain  statement  and  representation  made  by 
the  plaintiff  and  the  person  employed,  that  there 
had  been  no  balance  outstanding  from  the  latter, 
nor  any  irregularity  in  his  accounts,  and  that 
such  representation  was  untrue  : — Held  bad,  on 
demurrer,  for  not  alleging  either  that  the  state- 
ment was  fraudulent,  or  circumstances  from 
which  fraud  could  be  inferred  as  matter  of  law. 
In  a  defence,  founded  upon  an  alleged  false  and 
fraudulent  misreprcsention  as  avoiding  a  con- 
tract, it  is  not  sufficient  to  allege  matters  which 
may  be  fraudulent,  or  from  which  an  inference 
of  fraud  may  be  drawn.  If  the  word  "  fraudu- 
lently "  be  omitted,  there  must  be  allegations  of 
fact  which  necessarily  and  per  se  amount  to 
fraud.    Byrne  v.  Mnzio,  8  L.  R.,  Ir.  396. 

Aetion  for  Beoovery  of  Land.] — In  an  action 
to  recover  possession  of  land  for  non-payment  of 
rent,  the  defendant  denied,  first,  that  he  became, 
or  was,  or  is,  tenant  to  the  plaintiffs,  or  any  of 
them  ;  and  secondly,  that  he  paid  rent  to  the 
plaintiffs,  or  any  of  them  : — Held,  embarrassing 
and  defective,  in  not  answering  the  substance  of 
the  claim  by  a  denial  that  there  was  a  subsisting 
tenancy  in  any  person  under  the  plaintifb.  In 
such  an  action,  when  the  pleader  wishes  to 
traverse  the  alleged  tenancy  it  is  necessary  for 
him  to  negative  any  tenancy,  whether  subsisting 
in  the  defendant  specially  named,  or  any  other 
person  under  the  plaintiffs.  Rowley  v.  Laffan, 
10  L.  R.,  Ir.  9. 

In  an  action  for  the  recovery  of  land,  a  state- 
ment of  defence  alleging  that  the  defendant  is 
in  possession  operates  (by  virtue  of  Ord.  XIX.  r. 
15,  of  the  Rules  of  Court,  1875)  as  a  denial  of 
the  allegations  in  the  plaintiff^s  statement  of 
claim,  and  requires  the  plaintiff  to  prove  them. 
Banford  v.  McAtmUy^  8  App.  Cas.  456  ;  52  L.  J., 
Q.  B.  652  ;  49  L.  T.  207  ;  31  W.  R.  817— H.  L. 
(E.). 

In  an  ejectment  on  the  title  by  the  assignee  of 
a  lease  against  the  assignors,  the  statement  of 
claim  alleged  an  assignment  by  deed  by  the 
defendants  to  the  plaintiff  ;  and  the  defendants, 
in  their  defence,  denied  "  that  they  assigned  or 
made  over  the  premises  "  to  the  plaintiff : — Held, 
that  the  defence  put  in  issue  the  execution  only 
of  the  instrument  of  assignment,  and  that  it  was 
not  open  to  the  defendants  upon  the  pleading  to 
contend  that  the  assignment,  though  in  fact 
made  by  deed  executed,  was  illegal  and  void,  as 
contrary  to  a  covenant  against  alienation  in  the 
lease.    Hayes  v.  Cktreoran,  8  L.  R.,  Ir.  75.    ^ 

The  statement  of  claim,  in  an  action  to  recover 
possession  of  land  for  non-payment  of  rent, 
alleged  a  lease  of  the  lands,  that  it  was  subsist- 


ing, that  the  lessee  entered  under  it,  that  the 
defendant  entered  under  the  lessee,  and  was,  at 
the  time  of  action  brought,  in  possession.  State- 
ment of  defence  : — **  That  the  defendant  did 
not,  at  the  commencement  of  this  action,  nor 
does  he  now,  nor  does  any  other  person,  hold  the 
said  lands  and  premises,  or  any  part  Uiereof ,  as 
tenant  or  sub-tenant  to  the  plamtiff  : " — Held, 
that  the  defence  was  embarrassing,  andjshould 
be  set  aside.  Barnes  v.  Barnes,  8  L.  R.,"lr.  165 
— C.A. 

Where  the  statement  of  claim,  In  an  ejectment 
for  non-payment  of  rent,  alleged  that  the  plain- 
tiff let  the  premises  to  the  defendant  at  a  rent, 
and  that  one  year's  rent  was  due  and  unpaid,  a 
statement  of  defence,  denying  that  **  the  defen- 
dant is  or  was  tenant  to  the  plaintiff,  or  any 
other  person,  for  the  said  premises,"  was  set 
aside  as  embarrassing.  Hilaige  v.  O^FarreU,  8 
L.  R.,  Ir.  158-— C.  A.  See  Rules  of  Supreme 
Court,  1883,  Ord.  XXI.  r.  21.    . 

Confession  of  Dofenoe— Costs.] — By  Ord.  XX. 
T.  3,  the  plaintiff  may,  after  delivering  a  con- 
fession of  defence,  "  sign  judgment  for  his  costs 
up  to  the  time  of  the  pleading  of  such  defence, 
unless  the  court  or  a  judge  shall,  either  before  or 
after  the  delivery  of  such  confession,  otherwise 
order  : " — Held,  that  there  is  no  appeal,  vfdthout 
leave,  to  a  divisional  court  from  the  refusal  of  a 
judge  at  chambers  to  deprive  the  plaintiff  of  his 
costs  under  the  above  rule.  It  is  an  appeal  as  to 
costs  only,  left  to  the  discretion  of  the  judge 
within  the  meaning  of  s.  49  of  the  Judicature 
Act,  1873.     Perkifis  v.  Beresford^  47  L.  T.  515. 

See  further  Pleading  Mattebs  arising 
AFTEB  Action  bbought,  infra. 

Withdrawal  of  Defenoe  when  Delivered  — 
Fraud  of  Solioitor.] — Where  a  solicitor  has 
put  in  a  fraudulent  defence  for  his  client 
without  the  knowledge  of  the  client,  making 
admissions  on  which  judgment  was  obtained 
against  the  client : — Held,  that  the  court  had 
jurisdiction  to  set  aside  the  judgment  and  permit 
the  client  to  withdraw  the  defence,  and  put  in  a 
fresh  defence.  Williams  v.  Prestan,  20  Ch.  D. 
672  ;  51  L.  J.,  Ch.  927  ;  47  L.  T,  265  ;  30  W.  R. 
555— C.  A. 


By  one  ]>efendant— Costs  *<eo  fta  at 


occasioned  by  Defence.*'] — ^Where  one  of  two 
defendants  to  an  action  of  ejectment  with- 
drew his  defence,  and  was  ordered,  as  one  of 
the  terms  on  which  such  withdrawal  was 
permitted,  to  pay  to  the  plaintiffs  their  costs 
of  the  action  "so far  as  they  were  occasioned 
by  the  ddfendant's  defence"  down  to  the 
date  of  the  application  to  withdraw: — ^Held^ 
that  the  effect  of  the  order  (the  terms  of  which 
followed  the  language  of  the  Common  Law  Pro- 
cedure Act,  1862,  s.  205,  and  were  practically 
identical  with  that  of  Ord.  XXIII.  r.  1)  was  to 
relieve  the  withdrawing  defendant  from  the 
general  costs  of  the  action,  and  to  make  him 
liable  only  for  the  additional  or  increased  costs, 
over  and  above  the  general  costs,  occasioned  by 
sueh  defendant  having  defended  the  action. 
Real  and  Personal  Advance  Company  v. 
MeCaHhy,  18  Ch.  D.  362;  45  L.  T.  116;  30 
W.  R.  481— C.  A.    Affirming  44  L.  T.  614. 

Costs  of  several  Defendants  severing  in  their 
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Defence.] — ^A.  and  B.,  two  surveyors  in  partner- 
ship, who  were  employed  as  a  finn,  with  respect 
to  the  matters  in  question  in  the  suit,  were  made 
defendants  for  the  pu3^)06e  of  discovery  only. 
The  bill  also  prayed  that  'Hhe  defendants  might 
pay  the  costs  of  the  suit."  They  put  in  separate 
answers,  and  appeared  by  separate  oonnsel  at 
the  hearing.  Prior  to  the  hearing  they  had 
dissolved  partnership.  At  the  hearing  a  decree 
was  taken  by  consent  (as  between  the  plaintiff 
and  the  principal  defendants)  as  to  the  matters 
in  question  in  the  suit,  and  it  was  admitted  that 
A.  and  B.  were  entitled  to  their  costs  : — ^Held, 
that  they  were  only  entitled  to  one  set  of  costs 
between  them,  as  they  were  not  justified  in 
severing  in  their  defence.  Bull  v.  We*t  London 
School  Board,  34  L.  T.  674. 


4.  Set-off  and  Counter-claim. 

a.  When  Allowed — ^Nature  and  Effect 

of,  4tc. 

{Judicature  Act,  1873,  /r.  24,  subs,  3.  See  Rules 
of  Supreme  Court,  1883,  Ords,  XIX.,  JTXZ) 

IHfference  between  Set-off  and  Connter-elaim.1 
— ^Thc  2  Geo.  2,  c.  22,  relieved  a  party  who  owed 
another  a  debt  from  the  obligation  to  pay  and 
seek  his  remedy  by  a  cross  action,  by  enacting 
that  where  there  are  mutual  debts  one  may  be 
set  off  against  the  other.  If  the  debt  due  to  the 
defendant  exceeded  that  due  from  him  to  the 
plaintiff,  that  act  gave  him  no  remedy  for  the 
excess^  he  must  have  sued  for  that  in  a  separate 
action.  The  Judicature  Act  alters  this  so  far  as 
to  authorize  the  court  to  give  judgment  for  the 
excess.  But  that  is  all ;  the  set-off  is  not  an 
independent  action,  it  is  still  a  defence,  and 
nothmg  more.  If  the  plaintiff,  before  the  Judi- 
cature Act,  chose  to  discontinue  his  action,  the 
defendant  could  not  claim  to  have  his  set-off 
tried.  It  fell  with  the  action,  to  which  it  was 
and  still  is  an  adjunct.  Oathcrcole  v.  Sw-ith 
(No.  2),  7  Q.  B.  D.  626  •  50  L.  J.,  Q.  B.  681 ; 
45  L.  T.  106;  29  W.  R.  577;  45  J.  P.  812— 
C,  A. — Per  Lush,  L.  J. 

To  my  mind,  the  legislature  has  made  no  dis- 
tinction whatever  between  counter-claim  and 
set-off.  A  set-off  is  a  counter-claim,  and  a 
counter-claim  is  a  set-off.  Ih. — Per  Bramwell, 
L.J. 

I  do  not  quite,  as  at  present  advised,  feel 
satisfied  that  a  set-off  and  counter-claim  are 
intended  by  the  rules  to  be  the  same  thing ;  I 
am  disposed  to  think  that  the  two  things  are 
differently  regarded  in  those  rules,  but  it  is 
unnecessary  to  refer  to  the  rules  that  have 
reference  to  it  for  the  purpose  of  shewing  it. 
Jft. — Per  Baggallay,  L.  J. 

Whether  Counter-claim  an  Independent 
Action.] — Semble,  that  a  counter-claim  is  an 
independent  action,  and  not  part  of  the  original 
action,  though  for  convenience  the  two  are  tried 
together.  Varaesntr  v.  Krupp  (15  Ch.  D.  474) 
questioned.  Bvddall  v.  Maitland,  17  Ch.  D. 
174  ;  50  L.  J.,  Ch.  401  ;  44  L.  T.  248  ;  29  W.  R. 
484. 

A  counter-claim  is  not  equivalent  to  a  separate 
action.  Where,  therefore,  a  defendant  has  de- 
livered a  defence  and  counter-claimed,  and  the 
plaintiff  has  then  discontinued  his  action,  the 
defendant  cannot  proceed  with  his  counter-claim. 


VavoMCur  v.  Krvpp,  15  Ch.  D.  474  ;  28  W.  R. 
366. 

By  discontinuing  an  action  after  a  counter- 
claim has  been  delivered,  a  plaintiff  cannot  put 
an  end  to  it  so  as  to  prevent  the  defendant  from 
inforcing  against  him  the  causes  of  action  con- 
tained in  the  counter-claim.  Vavasstur  v.  Krupp 
(15  Ch.  D.  474)  overruled.  McOowan  v.  Middle- 
ton,  W  Q,  B.  D.  464  ;  52  L.  J.,  Q.  B.  355 ;  31 
W.  R.  835— C.  A. 

Effect  of.]— Rule  3  of  Ord.  XIX.,  Rules  of 
Court,  1875,  was  not  intend€Kl  to  give  rights 
against  third  parties  which,  did  not  exist  before  ; 
but  is  a  rule  of  procedure  designed  to  prevent 
the  necessity  of  bringing  a  cross  action  in  all 
cases  where  the  counter-daim  may  conveniently 
be  tried  in  t^e  original  action.  Milan  Travt' 
ways  Company,  In  re,  Theys,  Ex  parte,  22  Ch. 
D.  122  ;  62  L.  J.,  Ch.  29  ;  48  L.  T.  213 ;  31 
W.  R.  107. 

Heed  not  equal  Plaintiff's  Claim.] — It  is  not 
essential  to  a  good  counter-claim  that  it  should 
shew  a  claim  to  an  amount  equalling  the  plain- 
tifTs  claim.  Mostyn  v.  West  Mostyn  CoaX  and 
Iron  Company,  1  C.  P.  D.  145 ;  45  L.  J.,  C.  P. 
401 ;  34  L.  T.  324  ;  24  W.  R.  401. 

Separate  Counter-claims  against  Joint  Plain- 
tiib.1 — ^When  two  or  more  sue  for  a  joint  claim, 
the  aefendant  may  set  up  against  each  indivi- 
dual plaintiff  separate  counter-claims  sounding 
in  damages.  Manchester  and  Sheffield  Railway 
Company  v.  Brooks,  2  Ex.  D.  243  ;  46  L.  J;,  Ex. 
244  ;  36  L.  T.  103  ;  25  W.  R.  413. 

Two  railway  companies  having,  as  joint  lessees 
of  a  railway,  sued  for  statutory  tolls,  the  defen- 
dant set  up  against  each  company  separate 
counter-claims  for  damages  in  respect  of  delay 
in  the  delivery  of  goods.  The  plaintiffs  applied 
to  strike  out  the  counter-claims,  but  no  reasons 
were  alleged  why  they  could  not  be  conveniently 
disposed  of  in  the  action : — Held,  that  the 
counter-claims  ought  not  to  be  struck  out.    Ih, 

« Connected  with  the  Original  Canee  or 
Matter'' — Third  Party.] — An  action  asking 
relief  as  in  detinue  was  brought  against  a  sole 
defendant,  who  had  seized  goods  which  B.  had 
assigned  to  the  plaintiff  under  a  bill  of  sale. 
The  sole  defendant  filed  a  statement  of  defence 
and  a  coanter-claim  impeaching  the  bona  fides 
of  the  plaintiff's  bill  of  sale,  and  alleging  a  bill 
of  sale  by  B.  to  himself,  and  by  such  counter- 
claim claimed,  (1)  relief  against  the  plaintiff, 
and  (2)  as  against  B.  the  money  due  under  the 
bill  of  sale  from  B.  to  himself,  and  damages  for 
the  alleged  fraud.  The  counter-claim  against 
the  plaintiff  was  abandoned  at  the  hearing : — 
Held,  that  the  relief  asked  by  the  defendant 
against  B.  was  not  a  matter  sufficiently  "re- 
lating to  or  connected  with  the  original  cause 
or  matter"  to  be  the  subject  of  a  claim  under 
8.  24  of  the  Judicature  Act,  1873.  Barber  v. 
Blaiberg,  19  Ch.  D.  473 ;  51  L.  J.,  Ch.  509 ;  46 
L.  T.  52  ;  30  W.  R.  362. 

Ord.  XIX  r.  3,  is  sufficiently  general  to  allow 
a  counter-claim  by  way  of  defence  whether  or 
not  it  is  connected  with  or  of  the  same  character 
as  the  plaintiffs  claim,  and  whether  it  sounds  in 
damages  or  not.  Oray  v.  Webb,  21  Ch.  D.  802  ; 
51  L.  J.,  Ch.  815 ;  46  L.  T.  913  ;  31  W.  R.  8. 
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Connter-olaim  in  reipeet  of  Matter  for  whicli 
Action  not  Maintainable.] — To  an  action  hj  an 
administiator  for  the  balance  of  the  intestate's 
banking  account  at  the  time  of  his  death,  the 
defendants  in  their  statement  of  defence  sought 
to  avail  themselres,  either  bj  waj  of  set-off  or 
of  counter-claim,  of  a  debt  due  to  them  from 
the'  intestate  as  one  of  several  makers  of  a  pro- 
missory note  for  1,000Z.  which  did  npt  become 
due  until  after  the  intestate's  death.  Beply, 
that  before  action,  an  order  was  made  in  an 
administration  suit  in  the  Chancery  divisioui  to 
take  an  account  of  the  debt  and  liabilities  affect- 
ing the  personal  estate  of  the  deceased,  of  which 
the  defendants  before  action  had  notice ;  and 
that,  under  23  &  24  Vict.  c.  38,  s.  14,  equity 
would  restrain  any  proceedings  on  the  note 
until  the  account  had  been  taken : — Held,  that 
the  claim  in  respect  of  the  promissory  note 
could  not  be  relied  on  as  a  set-off ;  and  that  in 
accordance  with  the  practice  in  equity,  the 
defendants  must  under  the  circumstances  be  re- 
strained from  setting  it  up  by  way  of  counter- 
claim, and  be  left  to  prove  for  it  in  the  adminis- 
tration suit.  Newell  v.  National  Proxiiwial 
Bank  of  England,  1  C.  P.  D.  496 ;  45  L.  J., 
C.  P.  285  ;  34  L.  T.  533  ;  24  W.  R.  458. 

Cotmter-olaim  and  Set-off  in  Beply.]— A  plain- 
tiff may,  in  his  reply  to  a  counter-claim  of  the 
defendant,  counter-claim  in  respect  of  a  cause  of 
action  accrued  after  the  issue  of  the  writ,  but 
arising  at  the  same  time  and  out  of  the  same 
transaction  as  the  counter-clivim  of  the  defen- 
dant. Take  v,  Andrews,  8  Q.  B.  D.  428 ;  51 
L.  J.,  Q.  B.  281  ;  30  W.  R.  659. 

Xqnity  te  set  aside  Deed.] — Whete  in  an 
action  for  rent  due  under  a  lease  of  coal  mines 
it  was  shewn  in  the  defence  that  the  plaintiff 
had  no  title  to  part  of  the  mines,  and  that  he 
knew  this  when  he  granted  the  lease,  but  that 
the  defendant  did  not  know  and  had  not  the 
means  of  knowing  it,  and  that  he  had  not 
entered  inte  possession  or  done  anything  to 
prevent  his  repudiating  the  lease : — Held,  that 
as  equity  under  such  circumstances  would  set 
aside  the  lease,  although  there  had  been  no 
actual  fraud  on  the  part  of  the  plaintiff,  the 
defendant  was  entitled  to  repudiate,  and  the 
defence  so  shewn  was  a  good  answer  to  the 
action.  Montyn  v.  M'e»t  Mostyn  Coal  and  Iron 
Company,  1  C.  P.  D.  145;  45  L.  J.,  C.  P.  401  : 
34  L.  T,  324  ;  24  W.  R.  401. 

There  being  a  breach  of  the  covenant  for 
title,  and  the  defendant  being  entitled  to  some 
damages  for  such  breach  : — Held,  that  he  might 
claim  such  damages  by  way  of  counter-claim 
to  the  action  for  rent,  though  there  had  been  no 
eviction,  and  the  want  of  title  related  to  only  a 
portion  of  the  demised  property.     Ih, 

Claim  againit  Separate  Estate  of  Wife— 
Connter-claim  for  Debt  dne  to  Wife.]— In  an 
action  against  a  wife  to  inforce  against  her 
separate  estate  an  alleged  debt,  the  husband 
was  joined  as  a  formal  defendant.  By  their 
joint  statement  of  defence  the  husband  and 
wife  denied  the  debt,  and  by  way  of  counter- 
claim claimed  a  debt  due  to  the  wife,  and  also 
the  restitution  of  four  pictures  belonging  to  the 
husband,  and  alleged  to  be  retained  by  the  plain- 
tiff against  their  claim  on  the  wife  : — Held,  that 


the  husband  and  wife's  claim  was  properly 
raised  by  counter-claim.  Hodson  v.  Mocni^  8 
Ch.  D.  669  ;  47  L.  J.,  Ch.  604  ;  38  L.  T.  635  ;  26 
W.  R.  590. 

Claim  by  Plaintiff  in  her  own  Bight — 
Connter-elidm  againit  her  as  Xzeentrix.]  — 
Where  a  plaintiff  sues  in  her  own  right,  a  de- 
fendant will  not  be  allowed  to  set  up,  by  way 
of  counter-claim,  a  claim  against  the  plaintiff 
as  executrix.  Macdonald  v.  Carington,  4  C. 
P.  D.  28  ;  48  L.  J.,  Ch.  179  ;  39  L.  T.  426  ;  27 
W.  R.  153. 

Action  by  Xzeoutor — Connter-elaim  against 
Teftator*!  Estate.]— The  executors  of  M.,  a 
holder  of  debentures  of  a  company,  commenced 
an  action  to  have  the  truste  of  a  deed  for  se- 
curing payment  of  the  debentures  of  the  com- 
pany carried  into  execution.  The  company  de- 
livered a  defence  and  oounter-cdaim,  allying 
that  M.  had  been  a  director  and  promoter  of  the 
company,  and  while  filling  those  characters  had 
joined  with  other  persons  in  selling  an  estate  to 
the  company  at  a  profit,  concealing  the  fact  of 
his  interest  in  the  estate,  and  that  he  had  re- 
ceived more  than  the  claim,  as  his  share  of  the 
profit  of  the  transaction.  The  plaintifb  applied 
to  have  the  counter-claim  excluded  on  the  ground 
that  it  could  not  be  conveniently  disposed  of  in 
the  present  action.  The  application  having  been 
refused  by  Hall,  V.-C,  the  plaintiffs  appealed : — 
Held,  that  the  discretion  of  the  vice-chancellor 
had  been  rightly  exercised.  Hnggons  v.  Tweed, 
10  Ch.  D.  359  ;  40  L.  T.  284 ;  27  W.  R.  495— 
C.A. 

Leave  to  inforee  Judgment  of  another  Divi- 
sion.]— In  a  counter-claim  a  defendant  may  refer 
to  statements  of  fact  in  the  pleadings  on  which  he 
intends  to  rely,  without  setting  them  out  again  in 
full.  An  action  was  commenced  in  the  Chancery 
division  to  set  aside  a  mortgage.  The  defendant 
subsequently  commenced  an  action  in  the  Queen's 
Bench  division  for  payment  of  his  mortgage 
debt,  and  obtained  judgment,  which,  however, 
by  order  of  the  judge  of  that  division,  was  not  to 
be  inf  orced  without  the  leave  of  the  judge  of  the 
Chancery  division.  The  defendant  counter- 
claimed  in  the  action  in  the  Cbanceiy  division, 
for  leave  to  inforce  his  judgment,  or  in  the  alter- 
native for  judgment  for  what  was  due  under  his 
mortgage  deed.  On  motion  to  exclude  the 
counter-claim : — Held,  that  by  analog  to  the 
old  practice,  in  a  suit  where,  on  a  pnm&  facie 
case  being  made  out,  an  injunction  would,  under 
such  practice,  have  been  g^ranted  to  restrain  the 
defendant  proceeding  to  inforce  his  judgment, 
the  order  made  by  the  judge  of  the  Queen's 
Bench  division  was  a  proper  and  convenient 
form  of  order  to  make  under  the  present  prac- 
tice : — ^but  held,  secondly,  that  inasmuch  as  no 
action  could  have  been  brought  to  inforce  the 
judgment,  the  counter-claim  was  wrong,  and 
must  be  struck  out,  and  that  the  proper  way  for 
the  defendant  to  inforce  his  judgment  was  to 
apply  for  leave  to  do  so  at  the  trial  of  the  action 
in  the  Chancery  division.  Birmingham  Estate* 
Company  v.  Smith,  13  Ch.  D.  506  ;  49  L.  J.,  Ch. 
251  ;  42  L.  T.  Ill  ;  28  W.  R.  666. 

Aetion  by  Assignee  of  Polioy— Set-off  by  In- 
snren  of  Claimi  against  Assored.] — In  an  action 
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bj  the  assignee  of  a  policy  of  marine  insniancc, 
the  insurers  are  not  entitled  to  set  off  a  debt  in- 
curred with  them  by  the  assured  for  premiums 
on  policies  effected  with  them  by  the  assured 
after  the  date  of  the  assignment ;  for  the  claim 
under  a  policy  for  a  loss  is  for  unliquidated  dam- 
ages to  which  no  set-off  could  be  pleaded  at  law 
imder  the  Statutes  of  Set-off  in  an  action  by  the 
insured,  nor  in  equity  in  a  salt  by  the  assignee, 
and  therefore  the  debt  incurred  by  the  assured 
is  not  a  **  defence  "  open  to  the  insurers  under  31 
k  32  Vict.  c.  86,  s.  1,  that  statute  being  intended 
merely  to  amend  procedure  and  not  to  alter,  the 
rights  of  the  parties  to  the  policy ;  nor  is*  the 
debt  incurred  by  the  assur^  the  subject  of 
"  set-off  "  or  "  counter-claim  "  within  the  mean- 
ing of  the  rules  of  the  Supreme  Court,  Ord. 
XIX.  r,  3.  Pellat  y.  Neptune  Marine  Ifuntrance 
(hmpany,  6  C.  P.  D.  34  ;  49  L.  J.,  C.  P.  153  j  42 
L.  T.  35  ;  28  W,  R.  406— C.  A. 

Aotion  by  AssignM  of  Debt— Claim  againit 
Atdgnor.] — Am  a  defence  to  a  claim  by  the 
plaintiff  as  assignee  of  the  balance  of  a  debt  due 
from  the  defendant  to  D.  for  work  done  under  a 
contract,  the  defendant  counter-claimed  against 
the  plaintiff  for  damages  for  breach  of  the  con- 
tract by  D. : — Held,  that  the  defendant  was 
entitled  to  counter-claim  for  such  damages,  but 
only  as  a  set-off  to  the  plaintiff's  claim.  Yovng 
T.  Kitchln,  3  Ex.  D.  127  ;  47  L.  J.,  Ex.  579  ;  26 
W.  R.  403. 

In  such  a  case  the  counter-claim  should  shew 
on  the  face  of  it  that  the  defendiuit  does  not 
seek  damages  against  the  plaintiff,  but  only  to 
set  them  off  against  the  plaintiff's  claim.    lo^ 

Claim  for  IMisolution  of  Partnenhip — Gonnter- 
,  claim  for  Senrieos  rendered.]— To  an  action  for 
dissolution  of  partnership  the  defendant,  after 
denying  the  partnership,  set  up  a  counter-claim 
stating  transactions  which  raised  an  altogether 
different  cause  of  action,  and  claiming  remune- 
ration from  the  plaintiff  for  his  seryices.  Such 
transactions  were  totally  unconnected  with  the 
partnership,  the  subject  of  the  plaintiff's  claim  : 
— Held,  that  such  a  claim  was  not  convenient  to 
be  disposed  of  in  the  present  action,  and  that  the 
defendant  could  not  be  allowed  to  avidl  himself 
of  it ;  but  that  it  was  a  proper  subject  for  a 
cross-action.    Naylor  v,  Farrer,  26  W.  R.  809. 

Action  for  Calls  by  Liquidator— Claim  for  Debt 
firom  Company.^ — ^A  person  who  has  been  duly 
settled  on  the  hst  of  contributories  of  a  company, 
and  on  whom  calls  have  been  duly  made,  cannot 
(even  in  the  case  of  a  voluntary  liquidation),  in 
an  action  for  calls  by  the  liquidators  of  the 
company,  counter-claim  for  a  debt  or  damages 
due  to  lum  from  the  company.  The  defendant, 
a  newspaper  proprietor,  agreed  to  take  fully  paid- 
up  shares  in  payment  of  advertisements  inserted 
in  his  newspaper  by  the  company,  and  duly  per- 
formed his  part  of  the  contract,  but  the  company 
omitted  to  register  the  contract.  The  company 
went  into  voluntary  liquidation,  and  the  defen- 
dant was  settled  on  the  list  of  contributories  as 
the  holder  of  shares  not  paid  for  in  cash.  Calls 
were  duly  made,  and  the  defendant  sought,  in 
answer  to  an  action  by  the  liquidator  for  money 
due  on  calls,  to  counter-claim  for  the  price  of 
the  advertisements  or  damages  for  neglect  to 
register  the  agreement  to  give  him  fully  paid-up 
shares  : — Held,  that  no  such  set-off  or  counter- 


;  claim  could  be  pleaded.     Jfuw/ord'g  eaw  (14 
I  Ch.   D.  643)  foUowed.      Gocemwent  Security 

Investment  Company  v.  Demptey^  50  L.  J.,  Q.  B, 

199, 

Bights  of  one  Surety  sued  alone — Joint  Debt 
of  Defendants — Debt  due  ftom  Plaintiff  to  Co- 
surety.]— Action  on  a  covenant  to  pay  all 
liabilities  which  the  plaintiff  might  incur  under 
a  deed  of  assignment  made  between  the  plaintiff 
and  other  parties.  The  defendant  pleaded  that  the 
covenant  was  the  joint  and  several  covenant  of 
himself  and  one  Wilson,  and  that  before  action 
the  plaintiff  was  indebted  to  Wilson  in  an  amount 
exceeding  the  plaintiff's  claim  against  the  defen- 
dant ;  and  that  Wilson  had  assigned  the  plain- 
tiff's debt  to  himself  and  the  defendant  in  equal 
shares  as  tenants  in  common.  As  to  one-half  of 
the  plaintiff's  claim  the  defendant  claimed  to  set 
off  one  half  of  the  debt  so  assigned,  and  as  to 
the  other  half,  the  defendant  said  that  he  was 
entitled  to  be  exonerated  by  his  co-surety  Wil- 
son, and  to  call  upon  him  to  contribute  in  equal 
shares  to  the  payment  of  the  plaintiffs  claim, 
and  was  entitled  to  set  off  the  share  remaining 
vested  in  Wilson  against  this  part  of  the  plain- 
tiff's claim : — Held,  that  the  defence  was  no 
answer  to  the  plaintiff's  claim.  Bmmjea  ry.Pa  w- 
Mm,  6  Q.  B,  D.  540  ;  50  L.  J.,  Q.  B.  495  ;  29  W. 
R.664. 

Action  for  Bent — Counter-claim  for  Damages 
for  LibcL] — In  an  action  for  rent,  the  court  re- 
fused to  allow  the  defendant  to  set  up  a  counter- 
claim for  damages  for  a  libel  not  connected  with 
the  subject-matter  of  the  action.  Rotherham  v. 
PrieH,  28  W.  R.  277. 

In  Action  for  BccoTCiy  of  Land.]  —  In  an 

action  to  recover  possession  of  land  for  non- 
payment of  rent,  a  counter-claim  cannot  be 
made.  And  where  such  a  counter-claim  was  de- 
livered, the  court,  upon  motion,  set  it  aside ; 
and  there  being  no  other  defence  or  demurrer, 
gave  liberty  to  sign  judgment.  FitzOerald  v. 
Day,  6  L.  R.,  Ir.  326. 

In  an  action  to  recover  the  possession  of  land 
for  non-payment  of  rent,  a  counter-claim,  in  the 
absence  of  special  circumstances,  will  not  be 
allowed.  Jlildige  v.  O'Farrelly  8  L,  R.,  Ir.  158— 
C.  A. 

In  an  ejectment  for  non-payment  of  rent, 
brought  by  the  devisee  of  a  deceased  lessor 
against  a  person  claiming  the  interest  in  the 
lease,  the  defendant  made  a  counter-claim,  in 
substance  alleging  that  through  a  mutual  mis- 
take of  the  lessor  and  lessee  a  bulk  instead  of 
an  acreable  rent  was  reserved,  that  such  acre- 
able  rent  at  the  stipulated  rent  per  acre  would 
have  been  less  by  452.  yearly  than  the  rent  re- 
served in  the  lease,  and  that  by  taking  credit 
for  the  excess  paid  in  resjiect  of  the  rent 
actually  reserved,  all  rent  properly  due  and 
claimable  under  the  lease  had  been  paid,  up  to 
the  time  of  action  brought,  and  the  defendant 
counter-claimed  to  have  the  lease  rectified  by 
reducing  the  rent  thereon  from  the  bulk-rent  of 
1192. 15«.  M,  to  the  sum  of  742.  yearly,  being  the 
alleged  acreable  rent : — Held,  that  the  counter- 
claim should  be  set  aside.  Carew  v.  Chriatopker, 
10  L.  R.,  Ir.  38— C,  A, 

In  rcfpcct  of  Matters  arising  after  Action 
brought.]  —  A  counter-claim  founded  on  facts 


1289 


PLEADING— C7«rf€r  Utiles  of  1875. 


1240 


which  have  arisen  since  the  action  was  brought 
must  be  pleaded  as  so  arising,  so  that  the  plain- 
iiff  maj  be  able  to  confess  the  plea ;  and  &  it  is 
not  so  pleaded  the  plaintiff  should  take  out  a 
summons  to  strike  it  out,  unless  it  is  amended. 
Mlu  V.  Munson,  35  L.  T.  585— C.  A. 

When  a  defendant  delivers  a  counter-claim 
any  damages  thereby  claimed  must  be  limited  to 
the  date  when  the  writ  of  summons  was  issued. 
Original  Hartlepool  Collieries  Company  v,  Gihh^ 
5  Ch.  D.  713  ;  46  L.  J.,  Ch.  311  ;  36  L.  T.  433. 

Relief  can  be  given  on  a  counter-claim  in 
respect  of  a  cause  of  action  accrued  to  the  defen- 
dant subsequently  to  the  issue  of  the  writ  in  the 
•original  action.  Original  Hartlepool  Collieries 
Company  v.  &ibh  (5  Oh.  D.  713)  not  followed. 
Bcddall  V.  Maitland,  17  Ch.  D.  174 ;  50  L.  J., 
CJh.  401  ;  44  L.  T.  248  ;  29  W.  R.  484.  See  also 
ToJie  V.  Andrews,  8  Q.  B.  D.  428  ;  51  L.  J.,  Q.  B. 
:^81 ;  30  W.  R.  659. 

Leave  to  let  up  Befaied  on  ^ronnd  of  Delay.] — 

When  a  defendant  in  a  foreclosure  suit  obtained 
An  order  for  leave  to  file  a  counter-claim  by  way 
of  set-off,  and  through  the  negligence  of  his 
solicitor  no  counter-claim  was  delivered,  and  a 
•decree  of  foreclosure  was  made  in  his  absence,  an 
^ipplication  more  than  six  months  afterwards 
for  leave  to  file  the  counter-claim  was  refused  on 
the  ground  of  delay.  Wilkins  v.  Bedford,  35  L. 
T.  622. 

Sefosal  to  allow — Bifloretion.]  — It  is  in  the 
discretion  of  the  judge  under  Ord.  XIX.  r.  3,  to 
I'efuse  permission  to  a  defendant  to  avail  him- 
■self  of  a  counter-claim,  which  cannot  be  con- 
veniently disposed  of  in  the  action.  Naylor  v. 
Farrer,  26  W.  R.  809.  See  Huggons  v.  Tu^eed, 
10  Ch.  D.  359 ;  40  L.  T.  284  ;  27  W.  R.  495— 
C.  A. 

The  court  has  a  discretion  to  exclude  a  counter^ 
•claim  which  may  unduly  delay  the  action.  Gray 
v.  Webb,  21  Ch.  D.  802  j  51  L.  J.,  Ch.  815 ;  46 
L.  T.  913  ;  31  W.  R.  8. 

Order  made  to  exclude  a  counter-claim,  on  the 
ground  that  in  it  such  a  joinder  of  causes  of 
Action  had  been  made,  without  the  leave  of  the 
Kjouit,  that  the  fair  trial  of  the  action  would  be 
embarrassed.  Compton  or  Comton  v.  Preston, 
21  Ch.  D.  138  ;  51  L.  J.,  Ch.  680  ;  47  L.  T.  122  ; 
30  W.  R.  663. 

Applicatioii  for  Separate  Trial.] — Where  a  de- 
fendant counter-claims  instead  of  bringing  a 
new  action  he  is  not  entitled,  under  Rules  of 
•Court,  1875,  Ord.  XXXVI.,  r.  6,  to  have  the 
issue  in  his  counter-claim  tried  before  the  other 
issues  in  the  action.  Piercyy,  Young,  15  Ch.  D. 
475  ;  42  L.  T.  292. 

Whether  the  issues  raised  by  a  claim  and 
•counter-claim  shall  be  tried  together  or  sepa- 
rately is  a  matter  of  convenience.  Woodjin-e,  In 
re,  Thompson  v.  Woodfine,  47  L.  J.,  Ch.  832  ;  38 
L.  T.  753  ;  26  W.  R.  678. 

Proceedingf  at  Trial.]— When  the  court  was 
of  opinion  that  it  would  be  more  convenient  that 
the  claim  and  counter-claim  should  be  tried 
separately,  on  the  ground  tiiat  the  questions 
raised  by  the  counter-claim  were  distinct  from 
and  independent  of  those  raised  by  the  claim  : — 
Held,  that  on  the  trial  of  the  claim  the  defen- 
dant's counsel  should  confine  his  cross-examina- 
tion of  the  plaintiff's  witness  to  the  questions 


raised  by  the  claim,  and  that  upon  the  trial  of 
the  counter-claim  he  might  call  the  plaintiff's 
witness,  but  must  examine  such  witness  in  chief 
as  his  own  witness.    lb. 


-Bvideaoe  in  reply  to  Conntez^laim.] — 


The  issues  of  fact  on  the  claim  and  the  counter- 
claim being  identical : — ^Held,  that  the  plaintiff 
was  not  entitled  to  adduce  fresh  evidence  in  reply 
on  the  counter-claim.  Green  v.  Serin,  13  Ch.  D. 
589  ;  41  L.  T.  724. 


Findings,  how  entered.] — ^Where,  in  an 


action,  certain  questions  on  the  facts  are  left  to 
the  jury,  the  answers  to  which  amount  to  a  find- 
ing for  the  plaintiff  on  his  claim,  and  for  the 
defendant  on  his  counter-claim,  and  the  judge 
directs  a  verdict  to  be  entered  for  the  plaintiff 
for  the  balance,  upon  a  summons  to  vary  the 
entry  of  the  verdict  by  stating  what  the  plain- 
tiff and  the  defendant  respectively  recovered  in 
order  to  enable  the  defendant  to  recover  the 
costs  of  his  counter-claim,  the  court  will  not 
interfere.  Potter  v.  Chambers,  4  0.  P.  D.  69  ; 
48  L.  J.,  C.  P.  274  ;  39  L.  T.350  ;  27  W.  R.  414. 


Ho  Order  on  Connter-K)laim  until  Original 


Claim  diBposed  of.] — An  order  will  not  be  made 
upon  a  counter-claim  until  the  original  dlaim  has 
been  dealt  with.  Aithen  v.  Dunbar,  46  L.  J., 
Ch.  489  ;  25  W.  R.  366. 

Therefore,  when  in  answer  to  a  stat^^ment  of 
claim  a  defence  and  counter-claim  had  been  de- 
livered, and  some  months  after  the  expiration  of 
the  period  allowed  to  the  plaintiff  for  replying, 
a  motion  was  made  for  a  decree  according  to  the 

Srayer   of  the  counter-claim,  the   motion  was 
ismissed.    lb. 

The  proper  course  to  adopt  in  such  a  case, 
where  there  is  undue  delay  on  the  part  of  the 
plaintiff,  is  to  give  notice  of  motion  to  dismiss 
the  original  action  for  want  of  prosecution,  and 
for  judgment  on  the  counter-claim.    lb, 

Costf.]— &»(?  Costs. 

In  XzeeM  of  Joriidietion  of  Court.]— Under 
the  Judicature  Act,  1873,  as.  89  and  90,  an 
inferior  court  has  jurisdiction  to  entertain  a 
claim  set  up  by  way  of  counter-claim,  although 
it  is  in  respect  of  matters  which  arose  beyond  its 
local  jurisdiction  ;  but  the  power  to  giant  relief 
in  respect  of  such  counter-claim  is  limited  to  the 
same  amount  which  the  plaintiff  has  claimed 
in  the  action.  Baris  v,  FUigstaff  Silver  Mining 
Company,  3  C.  P.  D.  228  ;  47  L.  J.,  C.  P.  503  ; 
38  L.  T.  769  ;  26  W.  R.  431— C.  A. 


b.  Form  of. 

(^See  Mules  of  Supreme  Court,  1883,  Ord.  XIX, 

r.  3,  <Jt.) 

The  sanie  rules  apply  to  a  counter-claim  as  to 
a  statement  of  claim ;  therefore  the  facts  on 
which  the  defendant  relies  must  be  stated  in  the 
body  of  his  counter-claim,  and  cannot  be  inferred 
from  the  plaintiff's  statement,  and  if  the  defen- 
dant wants  alternative  or  general  relief,  the 
counter-claim  must  ask  it.  Hollotoay  v.  Torh, 
25  W.  R.  627. 

A  counter-claim  must  contain  in  itself  a  spe- 
cific statement  of  the  facts  upon  which  reliance 
is   placed   for  the   relief   claimed.     Crotce   v. 
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Barnicot,  6  Ch.  D.  753  ;  46  L.  J..  Ch.  855  ;  37 
L.  T.  68  ;  25  W.  R.  789. 

It  is  not  sufficient  that  the  facts  relied  upon 
appear  in  the  statement  of  defence,  even  though 
that  and  the  counter-claim  form  one  continuous 
document.    Ih, 

A  counter-claim  defective  in  this  respect  was 
dismissed  with  costs,  leave  to  amend  being,  under 
the  circumstances  of  the  case,  refused.    Ih. 

Wh&a.  a  defendant  in  his  statement  of  defence 
cUums  a  right  to  set  oft,  he  need  not  separate  the 
set-off  from  the  defence  by  a  marked  line,  nor 
need  he  state  the  facts  relied  upon  as  giving  the 
right  to  set  off  in  paragraphs  differently  num- 
bered. It  is  only  necessary  that  such  &cts 
should  be  specifically  stated.  Lea  v.  Patter»on<, 
7  Ch,  D.  866  ;  47  L.  J.,  Ch.  616 ;  38  L.  T.  451 ; 
26  W.  R.  399. 

A  counter-claim  may  refer  to  statements  of 
fact  in  the  pleadings  on  which  the  defendant 
relies  without  setting  them  out  in  extenso. 
Birmingham  E»tates  Qympany  v.  Smithy  13 
Ch.  D.  606 ;  49  L.  J.,  Ch.  251 ;  42  L.  T.  Ill ; 
28  W.  R.  666. 


o.  A^ralnat  Persona  not  previously  Parties 

to  Aotion. 

QSee  Judicature  Art,  1873, 8,  24,  suh-t.  3 ;  Rules  of 
Supreme  Court,  1883,  Ord,  XXL  r.  11,  et  seqj) 

A  counter-claim  cannot  be  set  up  which  does 
not  seek  relief  against  the  plaintiff.  Warner  v. 
Tunning,  24  W.  R.  536.  S,  P,,  Fume$»  v.  Booth, 
4  Ch.  D.  686  ;  46  L.  J.,  Ch.  112  ;  25  W.  R.  267. 

A  defendant  must  not  bring  a  third  party 
before  the  court  as  defendant  to  a  counter-claim 
against  the  plaintiff,  unless  the  relief  to  be  ob- 
tained against  him  relates  specifically  to  or  is 
connected  with  the  subject-matter  of  the  action. 
Padwick  v.  Scott,  Scott,  In  re,  Scott  v.  Padwioh, 
2  Ch.  D.  736  ;  45  L.  J.,  Ch.  350  ;  24  W.  R.  723. 

The  plaintiff,  the  trastee  of  a  settlement,  by 
his  statement  of  claim  pleaded  that  the  defen- 
dant, a  cestui  que  trust  of  the  settlement,  had, 
by  deed,  covenanted  to  indemnify  him  against 
an  innocent  breach  of  trust  in  consequence 
whereof  he  had  been  compelled  to  bring  10,000Z. 
into  the  settlement,  and  had  incnrrSi  costs  ; 
and  he  claimed  1 1 ,000Z.  The  defendant  delivered 
a  defence  and  two  oounter-claimSf  making  the 
plaintiff  and  A.  defendants  to  the  counter-cUiims. 
By  the  defence  he  denied  that  any  claim  bad 
been  made  upon  or  loss  sustained  by  the  plain- 
tiff, and  he  impeached  the  validity  of  the  deed 
of  covenant.  By  his  first  counter-claim,  he 
stated  that  the  plaintiff  and  A.  wpre  the  exe- 
cutors of  the  will  of  his  father,  who  had  joined 
in  the  covenant,  and  had  also  given  to  him  a 
covenant  of  oounter-indemnity,  and  he  claimed 
that  the  plaintiff  must  be  held  to  have  admitted 
assets,  and  to  have  retained  the  amount  of  his 
claim  out  of  his  testator's  estate,  or  otherwise 
that  such  estate  might  be  administered  for  the 
purpose.  By  the  second  counter-claim,  he  stated 
that  his  father  had  appointed  10,000^  to  A.  on  a 
secret  trast  to  sati^  the  liability  as  to  the 
10,0OOZ.  and  he  claimed  performance  of  this 
trust  accordingly: — Held,  that  both  counter- 
claims must  be  excluded  as  not  being  sufficiently 
connected  with  the  original  subject-matter  of 
the  action,  and  as  calcinated  unduly  to  embar- 
rass and  delay  the  plaintiff.    Ih, 

A  second  mortgagee  brought  an  action  against 


the  first  mortgagee  for  accounts  and  the  applica* 
tion  of  the  proceeds  of  sale  of  the  security.  The 
first  mortgagee  filed  a  counter-claim  for  specific 
perfonnance  against  the  purchaser  and  the  con- 
currence of  the  second  mortgagee  in  the  sale  on 
the  ground  that  they  had  consented  to  the  sale  : 
— Held,  a  good  counter-claim.  Dear  v.  Sworder^ 
4  Ch.  D,  476  ;  46  L.  J.,  Ch.  100  ;  25  W.  R. 
124. 

A  person  cannot  be  joined  as  a  defendant  to  a 
counter-claim  against  whom  there  is  only  a  dalm 
for  relief  in  one  of  two  inconsistent  alternatives. 
Beans  v.  Buck,  Buck  v.  Beafis,  4  Ch.  D.  432  : 
46  L.  J.,  Ch.  167  ;  25  W.  B.  392. 

Where  an  action  was  brought  by  trustees  of  a 
settlement  to  inf  orce  payment  of  a  sum  of  money 
against  the  representative  of  a  covenanting  party, 
and  the  representative,  by  her  defence  and 
counter-claim,  averred  that  according  to  the 
true  construction  of  the  settlement,  the  sum  was 
not  payable,  and  claimed  that  if  the  sum  was 
payable  according  to  the  true  construction,  the 
settlement  might  be  rectified,  making  the  sur- 
viving tenant  for  life  under  the  settlement  a 
defendant  to  the  counter-claim  for  that  purpose 
only : — ^Held,  on  demurrer  by  the  tenant  for 
life,  that  she  was  improperly  made  a  party.    lb, 

A  defendant  may  bnng  in  as  defendants  to 
his  counter-claim,  in  addition  to  the  plaintiff, 
all  such  persons  as  he  could,  if  he  had  sued  the 
plaintiff  in  a  cross  action,  have  joined  with 
the  plaintiff  as  defendants  to  such  action,  that 
is  to  say,  all  persons  against  whom  he  could 
claim  relief  along  with  the  plaintiff,  whether 
jointly,  severally,  or  in  the  alternative.  Turner  v. 
Uedne^ford  Gas  Company,  3  Ex.  D.  145  ;  47 
L.  J.,  Ex.  296  ;  38  L.  T.  8  ;  26  W.  R.  308— C.  A. 

To  an  action  for  breach  of  contract  the  defen- 
dants alleged  that,  as  the  plaintiff  had  not  exe- 
cuted the  contract  as  specified  by  the  agreement, 
they  had  thereby  become  entitled  to  put  an  end 
to  the  contract,  and  they  sought  by  way  of 
counter-claim,  to  recover  damages  from  the 
plaintiff  for  the  expenses  caused  by  his  default. 
They  also  made  R.,  who,  as  surety  for  the  due 
execution  of  the  contract  by  the  plaintiff,  had 
entered  into  a  bond  with  the  defendants,  a 
defendant  to  the  counter-claim,  and  they  sought 
to  reoover  the  amount  of  his  bond  as  damages. 
R.  applied  to  have  so  much  of  the  counter-claim 
as  related  to  him  struck  out : — Held,  that  the 
whole  of  the  counter-claim  must  be  allowed,  as 
it  raised  a  question  between  .the  defendants  and 
the  plaintiff,  along  with  R.  the  surety,  and  that  R. 
was  properly  served  with  the  counter-claim.  lb, 

A  counter-claim  must  claim  relief  against  the 
plaintiff,  and  he  must  be  made  a  party  to  it. 
The  relief  claimed  by  a  counter-claim  must 
relate  to  the  specific  subject-matter  of  the  action. 
Harris  r.  Gamble,  6  Ch.  D.  748  ;  46  L.  J.,  Ch* 
D.  768. 

A  counter-claim  seeking  indemnity  must  be 
confined  to  the  specific  property  which  is  the 
subject  of  the  action.    lb. 

Relief  will  not  be  given  in  a '  counter-claim 
against  a  third  party  which  does  not  relate  to 
the  subject-matter  of  the  original  action.  Bar* 
ber  v.  Blaiberg,  19  Ch.  D.  473  ;  51  L.  J.,  Ch, 
609  ;  46  L.  T.  62  ;  30  W.  R.  362. 

In  an  action  for  money  lent  the  defendant 
set  up  a  counter-claim,  in  which  he  joined  one 
T.  as  defendant  to  the  counter-claim  under 
Ord.  XXII.  r.  5,  and  alleged  a  contract  be- 
tween himself  and  T.,  and  a  breach  thereof  by 
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T. ;  that  the  contract  had  been  transferred  from 
T.  to  the  plaintifEs  ;  and  that  the  plaintiffs  had 
broken  it.  He  then  claimed  damages  against 
the  plaintiffs,  and,  in  the  alternative,  against  T.: 
— Held,  that  T.  was  not  properly  joined  as  co- 
defendant  to  the  counter-diaim  under  Ord. 
XXII.  r.  5,  but  that  the  defendant  should  have 
applied  to  hare  the  question  determined  as 
against  T.,  under  Ord.  XVI.  r.  17.  Central 
African  Trading  Company  v.  Grove;  Orove 
T.  Central  African  Trading  Company^  48  L.  J., 
Ex,  510— C.  A. 

Third  Party  cannot  Connter-elaim.] — When  in 
an  action  a  counter-claim  is  made  by  a  defen- 
dant against  a  plaintiff  and  a  third  party,  such 
third  party  has  only  a  right  of  reply  and  cannot 
himself  set  up  a  counter-claim.  Street  v.  Oover^ 
i  Q.  B.  D.  498 ;  46  L.  J.,  Q.  B.  582  ;  36  L.  T. 
T66  ;  25  W.  R.  750. 

•d.  Claims  and  Questions  between  Oo-De- 

fendants, 

Between  Co-Defendants.] — Questions  between 
co-defendants  may  be  raised  by  a  pleading  which 
states  both  a  defence  as  against  the  plaintiff  and 
-a  claim  against  a  co-defendant ;  but  such  plead- 
ing is  not  a  counter-claim  under  Ord.  XXII. 
T.  5,  and  should  not  be  so  in  titled.  Furnets  v. 
Booth,  4  Ch.  D.  686  ;  46  L.  J.,  Ch.  112  ;  25  W.  R. 
267. 

Delivery  of  such  pleading  to  the  co-defenflant 
is  sufficient  notice  under  OM.  XVI.  r.  17.    lb. 

A  counter-claim  must  seek  some  relief  against 
the  plaintiff,  and  is  not  the  proper  form  for  a 
•defendant's  claim  against  a  co-defendant  for 
indemnity.    Ih, 

Plaintiff  jointly  with  defendant  B.  entered  into 
«  contract  with  defendant  E.  to  work  a  trading 
•adventure  on  lands  belonging  to  B.  Plaintiff  by 
liis  claim  alleged  that  E.  had  obtained  the  con- 
tract from  him  and  defendant  B,  by  misrcpre- 
•sentation,  and  asked  for  rescission,  and  in  the 
tiltemative  for  dissolution.  Defendant  B.  de- 
livered a  pleading,  which  was  at  the  same  time 
his  defence  in  the  action,  a  reply  to  a  counter- 
claim by  E.,  and  a  new  claim  as  in  an  action 
Against  E.  : — Held,  that  he  was  entitled  to  pro- 
secute in  this  action  his  claim  against  E.  ;  and 
that  delivery  to  the  defendant  E.  of  the  said 
pleading  should  be  notice,  under  the  statute, 
•of  the  claim  of  defendant  B.  against  him. 
Bagot  V.  Ea^ton,  11  Ch.  D.  392  ;  27  W.  R. 
404. 

Counter-claims  raised  by  a  defendant  against 
a  co-defendant  are  to  be  delivered  to  the  plaintiff 
and  co-defendant,  and  formal  notice  need  not  be 
given  to  the  co-defendant.  Skeppard  v.  Beane, 
2  Ch.  D.  223  ;  45  L.  J.,  Ch.  429 ;  24  W.  R.  863 
See  noWy  however,  pre-ceding  cases, 

5.  Reply  and  subsequent  Pleadings. 
CSeellules  of  Supreme  Ciwr^l883,  Ord.XXIIZ^ 

Connter-elaim  and   Set-off   in  Beply.]  —  A 

plaintiff  may,  in  his  reply  to  a  counter-claim  of 
the  defendant,  counter-claim  in  respect  of  a 
cause  of  action  accrued  after  the  issue  of  the 
writ,  bat  arising  at  the  same  time  and  out  of  the 
same  transaction  as  the  counter-claim  of  the 
defendant.  Tokc  ▼.  Andrews,  8  Q.  B.  D.  428  ; 
51  L,  J.,  Q.  B.  281  ;  80  W.  R.  669. 


Confession  and  Avoidanee.] — ^Where  a  plaintiff 
desires  to  state  facts  by  way  of  confession  and 
avoidance  of  the  defence,  he  should  do  so  in  bis 
reply,  and  not  by  amendment  of  the  statement 
of  claim.  Hall  v.  Ere,  4  Ch.  D.  341  ;  46  L.  J., 
Ch.  145;  35  L.  T.  926  ;  25  W.  R.  177— C.  A. 
Reversing  35  L.  T.  735. 

A  plaintiff  may  by  his  reply  traverse,  confess 
and  avoid,  or  combine  both.    Ih. 

To  an  action  for  specific  performance  of  an 
agreement  to  grant  a  lease,  the  defendants 
pleaded  that  the  plaintiff  had  committed  breaches 
of  the  agreement,  giving  the  defendants  power 
to  determine  the  same,  and  that  they  had  deter- 
mined. The  plaintiff  by  his  reply  denied  the 
alleged  breaches,  and  further  said  that  even  if 
the  lessee  did  break  the  provisions  of  the  agree- 
ment as  alleged,  yet  the  defendants  were  not 
nor  was  any  of  them  entitled,  by  reason  of  the 
alleged  breaches,  to  determine  the  agreement  for 
certain  reasons  which  the  reply  proceeded  to 
state  at  length.  On  an  application  by  the 
defendants  to  strike  out  the  reply  as  irr^;ular 
and  erroneous  in  form  and  point  of  pleading  :— 
Held,  that  there  was  nothing  in  tne  rales  of 
court  to  limit  the  plaintiff's  right  to  state  what 
facts  he  pleased  in  his  reply  to  meet  a  defence 
by  confession  and  avoidance,  so  that  they  were 
not  irrelevant  or  scandalous.    Ih 

A  reply,  which  begins  by  joining  issue  with 
the  defendant  in  his  defence,  and  then  goes  on 
to  confess  and  avoid,  is  erroneous  in  form.  Earp 
V.  Henderson,  3  Ch.  D.  254  ;  45  L,  J.,  Ch.  738  : 
34  L.  T.  844. 

When,  after  statement  of  claim  and  defence, 
the  plaintiff  replied,  joining  issue  on  the  defence, 
and  then  pleading  in  confession  and  avoidance, 
and  the  defendant  took  no  further  step  till  long 
after  notice  of  trial  had  been  served  ;  leave  was, 
under  the  powers  of  the  court  for  extending 
.time,  given  to  the  defendant  to  join  issue  on  the 
second  pleading  in  the  reply.  lb.  But  see  Hall 
V.  Eve,  svjfra. 

Intrednoing  ftesh  Matter  into.]— A  railway 
company  was  defendant  to  an  action  which 
raised  the  question  whether  or  not  a  piece  of 
land  was  included  in  an  agreement,  the  plaintiffs 
asserting  that  it  was  not  included,  and  that  the 
agreement  conferred  no  title  on  the  defendant 
to  take  it,  and  that  the  defendant  had  given  no 
statutory  notice  of  an  intention  to  take  it.  The 
defendant  pleaded  that  the  piece  of  land  was 
comprised  m  and  shewn  on  the  plans  deposited 
with  the  railway  bill,  of  which  the  plaintiffs  had 
full  knowledge;  that  the  company  was  em- 
powered to  take  compulsorily  the  piece  of  land 
and  to  enter  upon  it  for  the  purposes  of  the 
agreement,  and  denied  that  the  agreement  con- 
ferred no  title  on  the  company  to  tiJce  it  The 
plaintiffs  by  their  reply  joined  issue  generally  on 
the  statement  of  defence,  and  then  pleaded 
fresh  matter : — Held,  that  the  plaintiffs  nad  no 
right  to  introduce  fresh  matter  into  their  reply, 
and  that  the  same  was  irrelevant  to  the  issue, 
and  must  be  struck  out.  London  and  St, 
Katharine  Docks  Company  v.  Metropolitan 
Railway  Company,  35  t.  T.  733.  But  see  pre- 
ceding  eases. 

Claim  against  separate  Estate  to  defense  of 
Coverture.] — In  an  action  against  a  married 
woman  she  pleaded  coverture.  The  reply  set 
cut  that,  until  after  action  brought,  the  plaintiff 
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was  not  aware  of  the  ooyerture ;  that  the 
defendant  obtained  credit  by  representing  her- 
self to  be  entitled  to  an  annuity  ;  and  that  the 
plaintiff  had  since  discoTered  that  under  a 
separation  deed  she  was  entitled  to  an  annuity  : 
-r-Held,  that  the  reply  did  not  raise  a  new 
ground  of  claim  or  contain  an  allegation  of  fact 
inconsistent  with  the  previous  pl^uling,  within 
Orel.  XIX.  r.  19.  CoUett  v.  J)iAinson,  26  W.  R, 
403, 

Beply  of  Married  Woman  to  Plea  of  Coverture 
that  Action  in  respeet  of  Separate  Estate.] — In 
an  action  for  breach  of  contract  by  a  married 
woman  against  her  bankers,  the  first  count  was 
for  not  presenting  for  payment  a  bill  of  exchange 
deposited  with  them  for  that  purpose;  the  second 
count  was  for  not  giving  her  notice  of  the 
dishonour  of  a  bill  of  exchange  entrusted  to 
them  for  collection,  and  the  thi^  count  was  for 
dishonouring  a  cheque  drawn  by  her  upon  them, 
they  having  at  the  time  funds  to  meet  it.  Plea, 
that  the  plaintiff  was  a  married  woman.  Bepli- 
cation,  that  the  causes  of  action  arose  exclusively 
from  earnings,  money,  chattels  and  property 
within  the  meaning  of  the  Married  Women's 
Property  Act,  1870  (33  &  34  Vict.  c.  93),  and 
that  the  bankers  knew  when  they  accepted  her 
banking  account  that  she  was  a  married  woman 
carrying  on  her  business  separately  from  her 
husband  : — Held,  that  the  replication  was  good 
as  shewing  that  she  was  seeking  a  remedy  for 
the  protection  of  her  earnings  and  property 
within  the  meaning  of  the  Married  Women's 
Property  Act,  1870,  s.  11,  Summers  v.  City 
Bank,  9  L.  R.,  C.  P.  580  ;  43  L.  J.,  C.  P.  261  ; 
31  L.  T.  268. 

Departure.] — In  an  action  for  rent  in  respect 
of  a  tenancy  described  in  the  statement  of  claim 
as  still  subsisting,  the  defendant  made  a  counter- 
claim for  money  had  and  received,  to  which  thtf 
plaintiff  replied  that  by  reason  of  the  defendant 
overholding  part  of  the  premises  after  the  expi- 
ration of  his  tenancy  therein,  the  plaintiff,  whose 
interest  as  a  middleman  had  also  determined,  was 
compelled  to  pay  to  the  head  landlord  damages 
and  costs,  which  he  sought  to  set  off  against 
the  counter-claim : — Held,  that  the  reply  was 
a  departure  from,  and  inconsistent  with,  the 
statement  of  claim,  and  should  be  set  aside  as 
irregular  ;  and  that  the  reply  introduced  a  new 
ground  of  claim  which  the  plaintiff  could  only 
be  allowed  to  raise  by  amendment  of  the  state- 
ment of  claim.  Duckworth  v.  JPClelland,  2  Ir. 
L.  R.  527. 

Explaining  Kftake  in  Document  set  np  in 
Claim.] — Whenever  the  pleadings  shew  that  a 
contract  was  erroneously  reduced  into  writing 
by  the  mutual  mistake  of  both  parties,  the  court 
will  at  once  treat  the  writing  as  reformed, 
although  the  plaintiff  has  never  asked  that  it 
should  be  so  reformed.  Thus,  where  the  state- 
ment of  claim  set  up  a  charter-party  made 
between  the  plaintiff  and  the  defendant,  and 
the  replication  stated  that  the  charter-party  on 
the  face  of  it  appeared  to  be  made  between  the 
defendant  and  a  stranger,  but  that  the  stranger's 
name  was  inserted  by  mistake  of  both  parties, 
who  treated  it  as  representing  the  plaintiff's 
name  : — Held,  that  this  was  no  variance ;  and 
that  there  was  no  need  for  the  plaintiff  to  ask 
to  have  the  instrument  actually  altered  to  cor- 


respond with  his  statement  of  claim.    -Breslauer 
V.  Barmick,  36  L.  T.  52  ;  24  W.  R.  901. 

Action  of  Trespass — Justification — Excess — 
Hew  Assignment.] — In  an  action  for  trespass  to 
the  plaintiff^s  dwelling-house,  and  conversion 
of  his  goods,  the  statement  of  claim  containing 
allegations  that  the  defendant  put  bailiffs  in  the 
house,  stayed  therein  a  long  time,  and  on  two 
different  days  brought  in  a  concourse  of  people  ; 
the  defendant  justified  the  acts  complained  of 
as  done  in  execution  of  a  fieri  facias,  and  the 
plaintiff  replied  that  in  continuing  in  the  house 
for  a  long  time,  posting  auction  bills,  and  intro- 
ducing a  concourse  of  people  as  in  the  statement 
of  claim  mentioned,  the  defendant  stayed  more 
than  a  reasonable  time,  and  brought  in  more 
people,  and  made  a  greater  noise  and  disturbance 
upon  the  plaintiff's  promises  than  was  reasonable 
in  order  to  levy  under  the  fi,  fa. :— Held,  that 
the  reply  was  either  a  new  assignment,  and 
therefore  inadmissible  under  Ord.  XVIII.  r.  7, 
or  was  embarrassing ;  and  that  in  either  view  it 
should  be  set  aside,  with  leave  to  amend  the 
statement  of  claim.  Byrne  v.  Buckett.  10  L.  R., 
Ir.  24. 

Facts  by  Beference  to  Independent  Docu- 
ment.]— A  reply  must  not  refer  to  an  inde- 
pendent document,  such  as  plaintiff's  answer  to 
interrogatories,  as  containing  facts  on  which 
the  pleader  relies,  without  setting  out  such 
document  itself  as  part  of  the  reply.  William' 
son  V.  Lond&n  and  Xorth- Western  Railway 
Company,  12  Ch.  D.  787  ;  48  L.  J.,  Ch.  659  :  27 
W.  R.  724. 

Pending  Snit.] — In  a  suit  pending  on  the  1st 
of  November,  1875,  in  which  notice  of  motion 
has  not  been  given  under  the  old  practice,  the 
plaintiff  must,  at  the  time  when  he  would  have 
given  such  notice,  join  issue  under  the  new 
practice,  ^vithout  filing  affidavits  in  support  of 
his  case,  unless  by  consent  or  special  leave  ob- 
tained on  notice  for  the  purpose.  Att.'Oen,  v. 
Wiltshire,  1  Ch.  D.  89. 

Seply  to  Counter-claim.] — When  a  defendjint 
in  his  statement  of  defence  and -counter-claim 
does  not  comply  with  Ord.  XIX.  r.  10,  it  is  suffi- 
cient for  the  plaintiff  who  wishes  to  put  in  issue 
the  facts  alleged  by  the  defendant,  to  join  issue 
under  r.  21  of  Ord.  XIX.,  as  in  such  case  r.  20 
of  the  same  order  will  not  apply  to  the  reply  of 
the  plaintiff.  Hillman  v.  Mayhew,  24  W.  R. 
485. 

A  reply  joining  issue  generally  will  not,  upon 
the  application  of  the  defendant,  be  ordered 
to  be  struck  out  or  amended  either  under  Ord. 
XXVII.  r.  1,  or  Ord.  LIX.,  because  it  does  not 
deal  specifically  with  the  allegations  of  a  counter- 
claim. Rolfe  V.  MaclareUy  3  Ch.  D.  106  ;  24 
W.  R.  816. 

The  ** balance  in  favour  of  the  defendant'* 
mentioned  in  Ord.  XXII.  r.  10,  in  case  a  set-off 
or  counter-claim  is  established  against  the  claim, 
is  the  balance  upon  the  hearing  of  the  action. 
lb. 

The  defendants  having  repeated,  by  way  of 
counter-claim,  paragraphs  1  to  13  of  their  state- 
ment of  defence,  the  plaintiffs  by  their  reply 
\  (paragraph  1)  joined  issue  upon  the  statement 
'  of  defence,  and  (paragraph  2)  pleaded  as  fol- 
1  lows : — "  With  respect  to  the  statements  con- 
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tained  in  the  defendants'  counter-claim,  the 
plaintiffs  join  issue  upon  paragraphs  1  to  13 
inclusive,  of  the  statement  of  defence  therein 
repeated  and  relied  on  as  if  the  same  were  re- 
peated verbatim."  Upon  a  motion  by  the  de- 
fendants to  strike  out  paragraph  2  of  the  reply : 
— Held,  that  the  plaintifEs  were  not  at  liberty 
merely  to  join  issue  upon  the  counter-claim,  but 
must  deal  specifically  with  the  statements  con- 
tained in  it.  Molfe  v.  Maclaren  (3  Ch.  D.  106) 
not  followed  upon  that  point.  Benbow^r,  LoWy 
13  Ch.  D.  553 ;  49  L.  J.,  Ch.  259  ;  42  L.  T.  14 ; 
28  W.  R.  384.  See  Rules  of  Supreme  Court, 
1883,  Old.  XXIII.  r.  4. 


General  Denial.] — The  defendant  to  an 


action  delivered  a  statement  of  defence  and 
counter-(daim.  The  defence  contained  various 
admissions  and  allegations  of  fact,  and  then,  by 
way  of  counter-claim,  the  defendant  repeated 
**  the  several  matters  hereinbefore  stated  and  ad- 
mitted," and  claimed  certain  reliel  The  plain- 
tiff, by  his  reply,  after  making  certain  admissions 
and  joining  issue  on  the  rest  of  the  statement  of 
defence,  **  in  reply  to  the  statements  alleged  by 
way  of  counter-claim"  repeated  "the  several 
matters  stated  in  the  statement  of  claim  and 
the  admissions  hereinbefore  made,"  and  said 
that  ^  save  as  stated  in  the  statement  of  claim 
or  hereinbefore  admitted,  each  of  such  allega- 
tions is  untrue  : " — Held,  that  this  amounted  to 
an  admission  of  all  the  statements  alleged  by 
way  of  counter-claim.  But  leave  to  amend  was 
given.  Green  v.  Sevin,  13  Ch.  D.  589  ;  41  L.  T. 
724.  See  also  Dunne  v,  Claney,  6  L.  R.,  Ir. 
395. 

Bcjjoinder.] — Application  for  leave  to  rejoin 
specially,  when  the  court  in  the  exercise  of  its 
discretion  considered  a  rejoinder  unnecessary, 
refused.    Korris  v.  Beazley^  35  L.  T.  845. 


6.  Amending  and  Stbiking  out  Pleadings. 

a.  Amendment  by  Parties  of  their  own 

Pleadings. 

Cbmerally.] — The  court  will  allow  a  party  to 
amend  his  pleadings  under  Ord.  XXvII.  r.  1, 
without  requiring  an  affidavit  shewing  the  nature 
and  necessity  of  the  proposed  amendments. 
Cargill  v.  Bower,  4  Ch.  D.  78 ;  46  L.  J.,  Ch. 
175  ;  36  L.  T.  621  ;  25  W.  R.  221. 

Claim  introdneing  a  new  Canfe  of  Aetion — 
Amendment  of  Writ.] — In  amending  a  statement 
of  claim  without  leave,  under  Ord.  XXVI.  r.  1, 
a  plaintiff  is  not  justified  in  adding  a  new  and 
distinct  cause  of  action  uncovered  by  the  in- 
dorsement of  the  writ  of  summons  ;  and  such  an 
amendment  is  liable  to  be  set  aside.  Where  it 
becomes  necessaiy  to  make  an  amendment  of 
this  nature,  the  plaintiff  should  first  obtain  leave 
(on  notice  to  the  defendant)  to  amend  the  writ 
of  summons.  Large  v.  Large  (W.  N,  1877, 198) 
and  Johnsitn  v.  Paimer  (4  C.  P.  D.  258)  obsierved 
on.    Moore  v.  Alwill,  8  L.  R.,  Ir.  245. 

At  what  Stage  of  Action.] — In  a  suit  to  set 
aside  a  settlement  on  the  ground  of  fraud  and 
surprise  on  the  plaintiff,  evidence  was  filed  in 
reply  tending  to  shew  that  he,  at  the  time  of 
executing  the  settlement,  was  of  infirm  mind. 
Upon  the  hearing  of  a  motion  for  leave  to  use 


this  evidence  (which  had  been  objected  to  as  not 
being  properly  evidence  in  reply),  the  plaintiff 
asked  for  leave  to  amend  the  bill,  and  go  into 
fresh  evidenoe.  The  cause  was  at  issue  before 
the  Ist  of  November,  1875  ;  and  the  hearing  had 
been  fixed,  and  only  accidentally  postponed. 
Leave  was  given  to  the  plaintiff  to  amend  the 
bill,  and  go  into  further  evidence.  BoeT,  Bariei, 
2  Ch.  D.  729  ;  23  W.  R.  606. 

M.  A.  D.,  the  testatrix,  in  1853  made  her  will, 
by  which  she  gave  her  property  equally  between 
the  plaintiffs,  defendants,  and  interveners.  In 
an  action  by  the  plaintiffs  propounding  this  will^ 
it  appeared  that  in  1874  she  gave  instructions 
for  another  will,  which  would  have  deprived  the 
plaintiffs  of  all  interest  in  her  estate. .  In  the 
course  of  the  plaintiffs'  case  some  evidence  was 
given  tending  to  shew  that  the  testatrix  was 
prevented  by  force  and  threats  from  execnting 
the  proposed  will.  The  court  allowed  the  plead- 
ings to  be  amended  by  adding  statements  to 
that  effect,  and  praying  for  a  declaration  that 
the  plaintifb  held  their  shares  as  trustees  for 
the  defendants  and  interveners.  Betti  ▼* 
Boughty,  5  P.  D.  26 ;  48  L.  J.,  P.  71 ;  41  L.  T, 
560. 

At  the  trial  of  an  action  for  alleged  infringe- 
ment of  a  patent  by  the  importation  into  British 
waters  of  a  material  manufactured  abroad  ac^ 
cording  to  the  patent  process,  for  the  purpose  of 
having  it  transhipped  for  exportation,  evidence 
was  given  that  the  defendants  had  acted  as 
custom-house  agents  for  the  foreign  manicfao* 
turing  firm,  in  getting  the  goods  landed  and 
stored  in  this  country.  Leave  was  given  to  the 
plaintiff,  at  the  hearing  of  the  trial,  to  amend  the 
statement  of  claim  by  alleging  this  practice,  and 
that  such  practice  was  an  infnngement.  XohcVf 
Ejpplosives  Company  v.  Jofwit,  17  Ch.  D.  721  ;  49 
L.  J.,  Ch.  726  ;  42  L,  T.  754  ;  28  W.  R.  653. 

Amendments  as  a  rule  at  the  trial  are  not 
allowed  to  raise  a  charge  of  fraud  at  a  -time 
when  the  case  has  been  launched  independently 
of  fraud.  Hiendriks  v.  Montagu,  17  Ch.  D. 
642  ;  50  L.  J.,  Ch.  257  ;  44  L.  T.  89  ;  80  W.  R. 
168. 

After  Judgment  Delivered.] — Where  an 

amendment  of  a  statement  of  claim  will  raise  a 
question  not  raised  on  the  original  pleadings, 
will  involve  an  estate  in  further  intricacies,  and 
can  be  more  conveniently  raised  in  a  separate 
and  independent  action,  the  court  will  refuse 
leave  to  amend.  Blight ^  In  re,  Blight  v.  Hart" 
•noil,  45  L.  T.  531. 

Where,  after  an  order  had  been  made  in  an 
action  for  the  partition  and  sale  of  certain  pro* 
perty,  in  which  it  was  referred  to  as  "  firstly,  &c. 
described  in  the  said  statement  of  claim,'*  it  was 
discovered  that  the  property  was  there  mis- 
described,  leave  was  g^ven  to  amend  the  state- 
ment of  claim,  and  the  order  was  ordered  to  be 
postdated  as  of  a  day  after  the  amendment  had 
been  made.  Winkley  v.  Winhley,  44  L.  T.  572  ; 
29  W.  R.  628. 

Leave  to  Amend,  when  Oranted.]  —  In  an 
action  against  a  lessee  to  set  aside  a  lease  granted 
under  a  power,  the  statement  of  daim  stated 
that  the  donee  of  the  power  bad  .received  a 
specified  sum  as  a  bribe,  and  stated  the  circnm- 
stances ;  the  statement  of  defence  denied  that 
that  particular  sum  had  been  given,  and  denied 
each  circumstance,  but  contained  no   general 
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denial  of  a  bribe  hiaving  besn  given.  Fry,  J., 
haying  held  that  the  denial  was  evasive,  and 
amounted  to  an  admission  that  some  bribe  had 
been  given,  and  having  refused  leave  to  amend 
the  statement  of  defence :— Held,  by  the  Court 
of  Appeal,  that  leave  to  amend  the  statement  of 
defence  ouo^ht  to  be  given.  Tildeiley  v.  Harper^ 
10  Ch.  D.  393  ;  48  L.  J.,  Ch.  495  ;  39  L.  T.  652  ; 
27  W.  R.  249— C.  A. 

Per  Bramwell,  L.  J. :— As  a  general  rule  leave 
to  amend  ought  not  to  be  refused  unless  the 
court  is  satisfied  that  the  party  applying  is  acting 
mal&  fide,  or  that  his  blunder  has  done  some 
injury  to  the  other  side,  which  cannot  be  com- 
pensated by  payment  of  costs,  or  otherwise.  lb. 

All  such  amendments  in  pleadings  are  to  be 
allowed  as  may  be  necessary  for  enabling  the 
real  question  at  issue  to  be  tried,  subject  to  the 
limitation  that  the  whole  nature  of  the  action 
may  not  be  changed  by  amendment.  Where, 
therefore,  an  action  was  brought  for  the  rescis- 
sion of  a  contract  for  the  sale  of  land,  and  one  of 
the  defendants,  who  had  entered  into  the  contract 
on  behalf  of  others  of  the  defendants,  who  were 
the  real  vendors,  disclaimed  by  his  defence  all 
interest  in  the  contract : — Held,  that  such  de- 
fendant's defence  should  be  amended  by  con- 
fining the  disclaimer  to  any  beneficial  interest  in 
the  contract,  and  stating  that  he  only  contracted 
as  agent,  and  that  such  defendant  should  be 
added  as  a  plaintiff,  in  a  counter-claim  by  the 
real  vendors,  to  compel  the  specific  performance 
of  the  contract.  Bleyikhorn  v.  Penrose,  43  L.  T. 
668  ;  29  W.  R.  237. 

In  an  action  for  damages  for  an  alleged  in- 
fringement of  copyright  in  a  song,  the  defen- 
dant, by  his  statement  of  defence,  alleged  that 
the  song  had  not  been  registered  at  Stationers' 
Hall  until  the  9th  of  December,  1876,  and 
added,  '*  the  defendant  denies  that  the  song  has 
been  duly  registered.  The  time  of  the  first 
publication  thereof  is  not  truly  entered  on  the 
register  : " — Held,  that  under  this  pleading  the 
defendant  was  only  entitled  to  prove  that  the 
time  of  first  publication  had  been  untruly  en- 
tered, and  that  he  was  not  at  liberty  to  prove 
that  the  name  of  the  publisher  had  been  untruly 
stated,  and  that  leave  to  amend  the  statement 
of  defence  so  as  to  raise  the  latter  point  ought 
not  to  be  given,  even  though  by  the  plaintin's 
own  evidence  at  the  trial  it  for  the  nrst  time 
appeared  that  the  name  of  the  publisher  had 
been  untruly  entered  in  the  register.  Collette  v. 
Ooode,  7  Ch.  D.  842  ;  47  L.  J.,  Ch.  370  ;  38  L.  T. 
504.  See  also  Oraw  v.  Bamioot,  6  Oh.  D.  763  ;  46 
L.  J.,  Ch.  866  ;  37  L.  T.  68  ;  26  W.  R.  789. 

An  allottee  of  shares  brought  an  action  for 
fraudulent  misrepresentation  against  directors 
of  his  company,  and  by  the  indorsement  on  the 
writ  he  claimed  indemnity  and  rescission  of  his 
contract  to  take  shares.  The  company  was 
ordered  to  be  wound  up.  The  pl|iintiff  by  his 
claim  asked  for  indemnity,  but  not  rescission. 
An  application  to  determine  whether  the  plain- 
tiff was  to  be  a  contributory  stood  over  pending 
this  trial : — Held,  that  the  plaintifi:  could  not 
obtain  rescission  on  the  pleaoings  and  leave  to 
amend  was  refused.  Cargill  v.  Botoer^  10  Ch. 
D.  602  ;  47  L.  J.,  Ch.  649  ;  38  L.  T.  779 ;  26 
W.  R.  716. 

An  action  may,  by  amendment  of  the  writ  and 
statement  of  claim,  be  turned  into  an  informa- 
tion and  action  without  prejudice  to  a  pending 
motion  in  the  action,  the  necessary  sanction  of 
YOL.  ▼. 


the  attorney-general  being  obtained.  Caldwell  v. 
Pagham  Harbour  Rsclamation  Cympany,  2  Ch. 
D.  221  ;  45  L.  J.,  Ch.  796 ;  24  W.  R.  690. 

The  defendant  delivered  a  statement  of  defence 
containing  only  a  general  denial : — Hold,  that 
this  amounted  to  an  admission  of  the  allegations 
in  the  statement  of  claim,  but  leave  to  amend 
was  given.  Qreen,  v.  Sevin^  13  Ch.  D.  689  ;  41 
L.  T.  724. 

The  plaintiff  claimed  to  be  tenant  in  posses- 
sion of  a  part  of  the  foreshore  of  the  sea  at 
Margate,  and  he  sought  to  restrain  the  defendant 
from  removing  shingle  from  the  foreshore,  and 
from  placing  bathing  machines  upon  it.  The 
defendant  claimed  by  forty  years'  enjoyment  an 
easement  entitling  him  to  do  the  acts  complained 
of,  and  by  his  statement  of  defence  he  denied 
that  the  plaintiff  was  or  ever  had  been  in  pos- 
session of  the  foreshore  in  question,  "  save  sub- 
ject to  the  rights  of  the  defendant."  At  the 
trial,  Fry,  J.,  refused  the  defendant  leave  to 
amend  his  statement  of  defence  by  striking  out 
the  qualifjring  words,  making  the  denial  of  the 
plaintiff's  possession  an  absolute  one,  and  claim- 
ing the  ownership  of  the  foreshore : — Held,  that 
the  defendant  should  have  been  allowed  to  amend 
his  statement  of  defence.  Laird  v.  Briggs^  19 
Ch.  D.  22 ;  45  L.  T.  238— C.  A.  Reversing  16 
Ch.  D.  440  ;  60  L.  J.,  Ch.  260  ;  43  L.  T.  632  ;  29 
W.  R.  197. 

The  court  will  allow  an  amendment  of  plead- 
ings where  a  party  to  the  action  would  not  be 
seriously  and  irremediably  damnified  by  such 
amendment  being  allowed,  or  where  no  injury 
would  be  caused  which  could  not  be  compensated 
for  by  costs.  Claparede  v.  Commeroial  Union 
Association,  32  W.  R.  262— C.  A.  Reversing  32 
W.  R.  151. 

To  remedy  Slip— Hot  to  raise  fireih  Cause 

of  Action.] — Leave  to  amend  will  be  granted 
where  a  slip  appears  in  the  pleadings,  but  not  so 
as  to  raise  a  fresh  cause  of  action.  Clarke  r, 
York,  47  L.  T.  381 ;  31  W.  R.  62. 

Leave  given  to  amend  a  bill  at  the  hearing  on 
motion  for  decree,  so  as  to  raise  an  entirely  new 
case.  Budding  v.  Murdoch,  1  Ch.  D.  42  ;  46 
L.  J.,  Ch.  213  ;  24  W.  R.  23. 

To  Baise  Fmitlesi  Inquiry.]— I  do  not 

think  I  ought  to  allow  an  amendment  for  the 

Eurpose  of  directing  what  would  probably  be  a 
:uitless  inquiry.  Yorkshire  Railway  Wagon 
Company  v.  Maclwre,  19  Ch.  D.  489 ;  61  L.  J., 
Ch.  259  ;  46  L,  T.  761  ;  30  W.  R.  291— Per 
E^y,  J. 

On  what  Terms  Leaye  Oranted.]— A  bill  aa 
amended  asked  for  an  account  on  the  footing 
of  wilful  default  on  instances  which  were  dis- 
closed by  the  answer,  but  which  were  not  speci- 
fically alleged  in  the  amended  bill.  The  judge 
at  the  hearing  allowed  the  bill  to  be  amended, 
giving  the  defendant  leave  to  answer  further, 
and  file  fresh  affidavits  upon  the  question  of 
default,  the  plaintiff  not  being  allowed  to  bring 
further  evidence,  and  on  terms  of  the  plaintiff's 
paying  the  costs  of  the  day  before  amending. 
King  v.  Corhe,  1  Ch.  D.  67  ;  45  L.  J.,  Ch.  190  \ 
33  L.  T.  375  ;  24  W.  R.  23. 

The  court  will  give  leave  to  a  plaintiff  to 
amend  his  statement  of  claim  after  reply  and 
joinder  of  issue  under  Ord.  XXVII.  r.  1,  with- 
out requiring  to  be  satisfied  as  to  the  materiality 
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of  the  proposed  amendment,  the  plaintiff  paying 
the  costs  of  the  application.  Chesterfield  Com.' 
pany  v.  Black,  26  W.  R.  409. 

A  defendant  who  has  put  in  a  joint  defence 
will  be  allowed  to  put  in  a  separate  and  amended 
statement  alleging  new  grounds  of  defence, 
without  any  affidavit  as  to  the  nature  of  the 
new  defence ;  but  will  be  ordered  to  pay  the 
costs  rendered  necessary  by  not  having  put  in 
such  defence  at  an  earlier  period,  subject,  how- 
ever, to  such  directions  as  the  court  may  think 
fit  to  give  where  it  sees  that  unnecessary  or 
oppressive  cost^  have  been  incurred  by  the 
plaintiff  in  opposing  the  application.  Oargill  v. 
Bower,  4  Ch.  D.  78 ;  46  L.  J.,  Ch.  175  ;  35  L.  T. 
621 ;  25  W.  R.  221. 

The  plaintiff  had  instructed  two  Queen's  coun- 
sel ana  a  junior  to  oppose  an  application  for 
leave  to  amend  on  the  part  of  H.,  one  of  the 
defendants,  and  the  other  defendants  were  re- 
presented by  a  junior  counsel  and  supported  the 
plaintiff.  The  court  in  ordering  H.  to  pay  the 
costs  of  the  application,  allowed  the  costs  of 
only  one  counsel  on  behalf  of  the  plaintiff,  and 
40«.  costs  to  the  other  defendants.    lb. 

Where,  from  facts  elicited  in  the  examination 
of  witnesses,  and  which  had  been  in  the  exclu- 
sive cognizance  of  the  defendants,  it  appeared 
that  the  true  point  at  issue  between  the  parties 
was  not  raisea  by  the  pleadings  as  they  stood, 
the  plaintiffs  obtained  leave  to  amend  their 
statement  of  claim,  but  without  adducing  fresh 
evidence  ;  the  defendants  being  alloweKl  both  to 
amend  their  defence  and  to  Mlduce  fresh  evi- 
dence. The  plaintiffs  having  succeeded  on  the 
issue  thus  raised,  and  the  court  being  of  opinion 
that  the  defect  in  the  original  pleadings  arose 
from  the  defendants'  default  in  withholding 
information,  the  whole  of  the  costs,  including 
those  caused  by  the  amendment,  were  awarded 
to  the  plaintilte.  NoheVs  Explosives  Company 
V.  Jones,  49  L.  J.,  Ch.  726 ;  42  L.  T.  754 ;  28 
W.  R.  653. 

An  amendment  to  the  pleadings  made  at  the 
trial  by  the  court  mero  motu  in  order  to  raise 
the  real  point  at  issue,  is  no  ground  for  departing 
from  the  usual  rule  as  to  the  costs  of  the  action. 
Nottage  v.  Jackson,  11  Q.  B.  D.  627— C.  A. 

Form  of  Order.] — It  is  contrary  to  the  practice 
to  insert  in  the  judgment  as  drawn  up  any  men- 
tion of  the  refusal  of  leave  to  amend.  Laird  v. 
Briggs,  16  Ch.  D.  663  ;  44  L.  T.  361— C.  A. 

Striking  out  Hame  of  Defendant  under  gene- 
ral Liberty  to  Amend.] — Under  an  order  to 
strike  out  the  name  of  one  defendant  and  giving 
general  liberty  to  amend,  the  plaintiff  is  not 
justified  in  striking  out  the  name  of  another 
defendant.  Wym^  v.  Dodds,  11  Ch.  D.  436  ; 
48  L.  J.,  Ch.  568  ;  40  L.  T.  420  ;  27  W.  R.  675. 

Amendment  of  Defenoe  when  Plaintiff  Amends 
Claim  without  Leave.]— When  a  plaintiff  has 
amended  his  statement  of  claim  after  delivery 
of  statement  of  defence,  and  no  other  pleading 
having  been  delivered,  moves  for  judgment  on 
the  amended  statement  of  claim,  the  defendant 
may  either  obtain  leave  to  amend  his  d^ence,  or 
put  in  a  new  defence,  or  he  may  proceed  with 
nis  original  defence,  in  which  case  the  amend- 
ments in  the  amended  statement  of  claim  will  be 
taken  to  be  admitted  and  the  statement  of 
defence  will   stand  as   an    answer  pro   tanto. 


Boddy  V.  Wall,  7  Ch.  D.  164 ;  47  L.  J.,  Ch.  112  ; 
26  W.  R.  348. 

When  a  plaintiff  delivers  an  amended  state- 
ment of  claim,  the  defendant  must  either  deliver 
a  new  defence  or  amend  his  original  defence, 
and  so  on,  toties  quoties,  until  the  pleadings  are 
closed.  Burling  v.  Lawrence,  46  L.  J.,  Ch.  808. 
Disapproved  of  in  preceding  case. 

b.  Oompelling  Amendment  of,  and  Strikincr 
out  Pleading^  of  Opposite  Party. 

Generally.] — Charges  and  statements  which 
would  not  have  been  improper  under  the  former 
system,  may  nevertheless  be  struck  out  under 
the  Judicature  Acts.  Watson  v.  Rodwell,  3  Ch. 
D.  380 ;  45  L.  J.,  Ch.  744 ;  35  L.  T.  86 ;  24  W.  R. 
1009. 

The  meaning  of  embarrassing  in  Ord.  XXVII. 
r.  1,  is  bringing  forward  a  defence  which  the 
party  is  not  entitled  to  use.  Heugh  v.  Chamber- 
lam,  25  W.  R.  742. 

Application,  how  made.] — Applications  to 
strike  out  under  Ord.  XXvII.  r.  1,  should  be 
made  by  summons  and  not  by  motion.  Marriott 
V.  Marriott,  26  W.  R.  416. 

If  made  by  motion  the  coste  given  will  not 
exceed  those  of  a  summons  attended  by  counsel. 
lb. 

Upon  motion  by  a  defendant,  the  whole  of  a 
faulty  reply  was  ordered  to  be  struck  out  as  em- 
barrassing, although  the  notice  of  motion  did  not 
in  terms  ask  to  have  the  whole  reply  struck  out, 
but  only  to  have  particular  passages  struck  out, 
without  specifying  them  otherwise  than  by 
reference  to  what  was  to  be  left  in  ;  and  leave 
was  given  to  the  plaintiff  to  put  in  such  other 
reply  as  he  might  be  advised.  Williamson  v. 
London  and  North^Western  Railway  Company, 
12  Ch.  D.  787 ;  48  L.  J.,  Ch.  659  ;  27  W.  R. 
724. 

When  matfe.] — After  joinder  of  issue,  a 

motion  to  set  aside  a  statement  of  defence  will 
not  be  entertained.  Hacltett  v.  Lalor,  12  L.  R., 
Ir.  44. 

Matter  of  Discretion.] — ^Although  the  Court 
of  Appeal  will  not  readily  interfere  with  the 
discretion  of  the  Court  of  First  Instance  in  a 
matter  of  procedure,  it  is  its  duty  to  exercise  its 
own  discretion  as  to  whether  a  pleading  is  so 
framed  as  to  embarrass  the  opposite  party.  In  a 
case,  therefore,  where  a  statement  of  claim  was 
in  the  opinion  of  the  Court  of  Appeal  calculated 
to  embarrass  the  defendant  by  reason  of  its 
stating  immaterial  facts,  and  setting  out  at  great 
length  documents  which  could  not  be  material 
except  as  evidence  by  way  of  admission,  it  was 
ordered  to  be  struck  out,  though  a  motion  for 
that  purpose  had  been  dismissed  with  coste  by 
the  court  below.  Davy  v.  Garrett,  7  Ch.  D.  473  ; 
47  L.  J.,  Ch.  218  ;  38  L.  T.  77  ;  26  W.  R.  226— 
C.  A.    Reversing  26  W.  R.  110. 

When  pleadings  are  such  as  should  be  struck 
out,  they  ought  to  be  struck  out  by  the  judge, 
and  not  left  to  be  dealt  with  as  a  question  of 
costs  ;  but  when  the  judge  has  exercised  his 
discretion  on  the  subject,  the  Court  of  Appeal 
will  not  interfere,  unless  he  has  acted  on  a 
wrong  principle.  Watson  v.  Rodwell,  3  Ch.  D. 
380 ;  45  L.  J.,  Ch.  744  ;  35  L.  T.  86 ;  24  W.  R. 
1009— C.  A. 
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The  striking  oat  of  pleadings  as  embarrass- 
ing, under  Ord.  XXVI I.  r.  1,  is  a  matter  of 
discretion  in  the  judge,  and,  as  a  general  role, 
no  appeal  from  this  order  will  be  entertained. 
Oolding  v.  Wharton  Sidt  WorJu  Company,  1  Q. 
B.  D.  374  ;  34  L.  T.  474  ;  24  W.  R.  423—0.  A. 

In  what  Catef.] — The  whole  of  a  statement 
of  claim,  parts  of  which  are  unintelligible,  other 
parts  of  which  are  irrelevant,  and  other  parts 
of  which  contain  ofEensiye  charges  against  the 
defendant,  may  be  strack  out.  QMhin,  v. 
Cradockj  3  Ch,  D.  376  ;  36  L.  T.  452  ;  25  W.  R. 
4— C.A. 

In  an  action  by  a  wife  against  her  husband 
for  a  rectification  of  the  marriage  settlement, 
an  allegation  in  the  statement  of  claim  that 
the  plaintiff  had  refused  to  live  with  the  defen- 
dant because  of  his  having  committed  a  criminal 
assault  upon  a  young  girl,  was  ordered  to  be 
struck  out  as  being  scandalous  and  irrelevant, 
and  tiie  costs  of  the  application  to  strike  out 
were  ordered  to  be  paid  by  the  wife's  next 
friend  in  the  action.  Coyle  v.  Cum,min>g,  40 
L.  T,  455  ;  27  W.  R.  529. 

A  statement  of  claim  alleged  in  effect,  that 
the  plaintiff  being  desirous  of  borrowing  money, 
agreed  with  H.  to  borrow  it  from  him  on  per- 
sonal security  only,  and  to  insure  his  life  in  the 
defendants'  office  as  collateral  security  for  the 
loan,  and  to  pay  a  premium  on  such  insurance 
to  the  defendants ;  and  that  the  plaintiff  for  the 
purpose  of  so  borrowing,  as  the  defendants  knew, 
did  so  insure  and  pay  a  premium.  That  H. 
throughout  was  an  agent  of  the  defendants,  and 
that  the  transaction  was  a  contrivance  of  the 
defendants  to  obtain  the  premium.  That  neither 
H.  nor  the  defendants  ever  lent  or  intended  to 
lend  any  money  to  the  plaintiff,  and,  further, 
that  this  was  the  usual  course  of  conduct  of  the 
defendants  : — Held,  that  the  paragraphs  stating 
that  it  was  the  usual  course  of  conduct  of  the 
defendants,  were  scandalous  and  irrelevant,  and 
should  be  struck  out,  as  amounting  at  the  most 
to  mere  evidence,  which  by  Ord.  XIX.  r.  4,  is 
not  to  be  pleaded  ;  and,  farther,  that  the  matter 
therein  contained  was  not  even  evidence, 
and  that  evidence  could  not  bo  given  upon 
a  trial,  in  chief,  of  such  conduct  being  the 
usual  course  of  conduct  of  the  defendants. 
Blake  v.  Albion  Life  Assurance  Society,  45 
L.  J.,  C.  P.  663  ;  35  L.  T.  269 ;  24  W.  Ri  677. 
But  see  8.  C,  4  C.  P.  D.  94 ;  48  L.  J.,  C.  P.  169 ; 
40  L.  T.  211  ;  27  W.  R.  321. 

A  plea,  to  an  action  on  a  contract,  that  the 
plaintiff  was  suing  on  his  own  behalf,  whereas 
he  made  the  contract  as  agent  for  a  company, 
will  not  be  struck  out  as  embarrassing.  Oolding 
V.  Wharton  Salt  Works  Company,  supra. 

In  an  action  against  a  stockbroker  by  his  late 
employer,  to  re-open  accounts  on  the  ground  of 
fraud,  the  plaintiff,  by  his  statement  of  claim, 
alleged  that  the  accounts  delivered  were  untrue 
and  unfair,  that  brokerage  and  commission  had 
been  improperly  charged,  and  that  excessive  and 
unfair  pront  had  been  made.  The  defendant 
thereupon  took  out  a  summons  for  further  and 
better  particulars  as  to  these  charges,  or  that  in 
default,  the  paragraphs  containing  these  charges 
be  struck  out.  The  plaintiff  amended  his  state- 
ment of  claim  by  stating  that  all  the  accounts 
rendered  were  untrue,  that  the  defendant  had 
the  particulars  of  the  profits  made  by  him,  that 
the  improper  and  excessive  charges  appeared  in 


the  accounts,  and  that  the  defendant  was  well 
aware  of  them : — Held,  that  this  was  a  mere 
affectation  of  compliance  with  the  order,  and  that 
the  paragraphs  complained  of  must  be  struck  out. 
four  days'  leave  to  amend  being  given.  Harbor d 
V.  Monk,  9  Ch.  D.  616  ;  38  L.  T.  411  ;  27  W.  R. 
164. 

A  claim  in  which  the  vendor  of  goods  and  the 
indorsees  of  a  bill,  given  by  the  purchaser  to  the 
vendor  for  the  price,  jointly  sue  the  purchaser  to 
recover  the  price  and  also  upon  the  dishonoured 
bill,  is  embarrassing,  and  may  therefore  be  struck 
out.  SmMh  V,  Richardson,  4  C.  P.  D.  112 ;  48 
L.  J.,  C.  P.  140  ;  40  L.  T.  256  ;  27  W.  R.  230. 

An  action  was  brought  on  an  order  made  by 
justices  under  16  &  17  Vict.  c.  97,  s.  96,  directing 
the  guardians  of  a  union  to  pay  certain  costs  for 
the  maintenance  of  a  lunatic  pauper  in  an  asylum. 
The  guardians  defended  the  action.  An  appli- 
cation was  then  made  to  have  the  statement  of 
defence  strack  out : — Held,  that  though  the  order 
itself  could  not  be  appealed  against,  yet  where 
such  order  formed  the  subject-matter  of  an  action, 
a  defendant  was  entitled  to  plead  to  such  action, 
and  if  such  plea  affords  no  answer  to  the  state- 
ment of  claim  the  proper  mode  of  objection  is 
by  demurrer.  Finch -7,  York  Union  (^Guardians'), 
35  L.  T.  360. 

AflldaTit  of  Trntrath  of  Averments. ]— The 

court  will  not  set  aside  a  statement  of  defence 
upon  affidavits  of  its  untruth.  HUdige  v. 
O'Farrell,  8  L.  R.,  Ir.  158— C,  A. 

See  further,  ante,  Statement  of  Claim,  &c. 


7.  Pleading  Mattebs  abising  afteb  Action 

BBOUGHT. 
(See  Rides  of  Supreme  Court,  1883,  Ord,  XXIV.) 

Bankmptoy.] — On  the  1st  of  February,  1877, 
the  plaintiff  brought  an  action  for  the  recovery 
of  property  against  a  debtor  and  the  trustee  of 
his  estate  under  a  composition.  On  the  2nd  of 
July,  1877,  the  defendant  delivered  a  statement 
of  defence  stating  an  adjudication  in  bankruptcy 
made  against  him  on  the  1st  of  June,  1877,  on 
an  act  of  bankruptcy  committed  on  the  11th  of 
November,  1876,  and  that  the  property  was  then 
in  the  order  and  disposition  of  the  bankrupt  with 
the  consent  of  the  plaintiff.  Thereupon  the  plain- 
tiff delivered  a  confession  of  the  defence  and 
signed  judgment  for  his  costs  under  Ord.  XX. 
r.  3.  On  a  summons  by  the  trustee  to  set  aside 
the  judgment : — Held,  that  the  adjudication  in 
bankruptcy  was  a  ground  of  defence  which  had 
arisen  since  action  brought,  notwithstanding  that 
it  related  back  to  an  act  of  bankruptcy  committed 
before  action  brought,  and  the  summons  was 
dismissed  with  costs.  Champion  v.  Formby,  7 
Ch.  D.  373  ;  47  L.  J.,  Ch.  395  j  26  W.  R.  391. 

Connter-olaim.] — A  counter-claim  founded  on 
facts  which  have  arisen  since  the  action  was 
brought  must  be  pleaded  as  so  arising,  so  that 
the  plaintiff  may  be  able  to  confess  the  plea ; 
and  if  it  is  not  so  pleaded  the  plaintiff  should 
take  out  a  summons  to  strike  it  out,  unless  it  is 
amended.    JEllis  v.  Munson,  35  L.  T.  585 — 0.  A. 

When  a  defendant  delivers  a  counter-claim 
any  damages  thereby  claimed  must  be  limited  to 
the  date  when  the  writ  of  summons  was  issued. 

8  s  2 
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Original  Hartlepool  Collieries  Company  v.  6Hbbj 
6  Ch.  D.  713  ;  46  L.  J.,  Ch.  311  ;  36  L.  T.  433. 

Relief  can  be  given  on  a  counter-claim  in  respect 
of  a  cause  of  action  accrued  to  the  defendant 
subsequently  to  the  issue  of  the  writ  in  the  ori- 
ginal action.  Original  Hartl^ool  Collieries 
Company  v.  Oibb  (supra")  not  followed.  Bed- 
dall  7.  Maitland,  17  Ch.  D.  174 ;  50  L.  J.,  Ch. 
401 ;  44  L.  T.  248  ;  29  W.  R.  484. 

A  plaintiff  may,  in  his  reply  to  a  counter- 
claim of  the  defendant,  counter-claim  in  respect 
of  a  cause  of  action  accrued  after  the  issue  of 
the  writ,  but  arising  at  the  same  time  and  out 
of  the  same  transaction  as  the  counter-claim  of 
the  defendant.  Toke  v.  Andrews,  8  Q.  B.  D. 
428 ;  61  L.  J.,  Q.  B.  281 ;  30  W.  R.  669. 

Costa  on  GonfiBMing  Defence.] — In  an  action 
for  rent  and  for  damages  for  breach  of  covenant 
in  not  building  a  wall,  and  also  claiming  an  in- 
junction, the  defendant  paid  money  into  court 
to  satisfy  the  claim  for  rent,  and  pleaded  per- 
formance of  the  covenant  by  building  the  wall 
after  action,  and  paid  money  into  court  in 
respect  of  the  breach  before  action.  The  plain- 
tiff took  the  money  out  of  court,  confessed  the 
defence  as  to  the  wall,  and  claimed  costs  under 
Ord.  XX.  r.  3  : — Held,  that  he  was  not  entitled 
to  such  costs,  for  the  statement  did  not  amount 
to  a  defence  within  the  meaning  of  that  rule ; 
but  that  he  was  entitled  to  the  costs  of  the 
action  under  Ord.  LV.,  or  under  the  County 
Courts  Act,  15  &  16  Vict.  c.  54,  s.  4.  Callendar 
V.  JTawkins,  2  C.  P.  D.  592  ;  26  W,  R.  212. 

A  defendant  pleaded  pleas  in  bar  of  the  action, 
and  afterwards  by  leave  of  a  judge,  under  the 
Common  Law  Procedure  Act,  1852,  s.  142, 
pleaded  in  addition  the  bankruptoy  of  the  plain- 
tiff since  action,  and  the  plaintiff  confessed  the 
plea :— Held,  that  under  rr.  22  and  23  of  T.  T., 
1853,  the  plaintiff  was  entitled  to  judgment  for 
his  costs  up  to  the  time  of  such  pleading.  Foster 
V.  Oamgee,  1  Q.  B.  D.  666  ;  45  L.  J..  Q.  B.  576  ; 
34  L.  T.  248  ;  24  W.  R.  319. 

Semble,  that  the  effect  of  Ord.  XX.  rr.  1—3, 
is  the  same.    lb. 

By  Ord.  XX.  r.  8,  the  plaintiff  may,  after 
delivering  a  confession  of  defence,  "  sign  judg- 
ment for  his  costs  up  to  the  time  of  the  pleading 
of  such  defence,  unless  the  court  or  a  judge 
shall,  either  before  or  after  the  delivery  of  such 
confession,  otherwise  order  .-"—Held,  that  there 
is  no  appeal,  without  leave,  to  a  divisional  court 
from  the  refusal  of  a  judge  at  chambers  to 
deprive  the  plaintiff  of  his  costs  under  the  above 
rule.  It  is  an  appeal  as  to  costs  only,  left  to  the 
discretion  of  the  judge  within  the  meaning  of 
s.  49  of  the  Judicature  Act,  1873.  Perkins  v. 
Beresford,  47  L.  T.  515. 


8.  Proceedikgs  in  Default  of  Pleading. 

(See  Bfdes  of  Supreme  Court,  1883,  Ord, 

XXVII.) 

Motion  to  Dismiss  for  Want  of  Prosecntion — 
How  made  in  Chaneery  Division.]— A  motion 
to  dismiss  an  action  for  want  of  prosecution 
under  Ord.  XXXVI.  r.  4a  should  generally,  in 
the  Chancery  division,  be  made  to  the  judge  in 
chambers.    Frearson  v.  Lne,  26  W.  R.  138. 

An  application  to  dismiss  for  want  of  prose- 
cution may,  according  to  circumstances,  be  made 
either  in  chambers  or  to  the  court.     If  the  usual 


notice  of  motion  is  given,  and  the  plaintiff  does 
not  at  once  submit  to  speed  the  cause  and  tender 
the  costs  of  the  notice,  the  defendant,  if  the 
usual  order  is  made,  will  have  his  costs  of  making 
the  motion  in  court.  Evelyn  v.  Evelyn,  13  Ch.  D. 
138  ;  49  L.  J.,  Ch.  18  ;  41  L.  T.  499  ;  28  W.  R.  73. 


Berrice  on  Tnutae  of  Bankrupt  Plainti£] 


— When  a  plaintiff  had  made  default  in  delivering 
his  statement  of  claim,  and  had  since  become 
bankrupt,  notice  of  motion  to  dismiss  for  want  of 
prosecution  was  ordered  to  be  served  on  the 
trustee  in  bankruptcy,  although  under  Oid.  L. 
r.  1,  the  action  had  not  become  abated  by  the 
bankruptcy.  Wright  v.  Swindon,  Marlborough 
and  Andover  Bailway  Company,  4  Ch.  D.  164  ; 
46  L.  J.,  Ch.  199. 


DeliTory  after   Period   Fixed   without 


Kotioe.]  —  Notwithstanding  the  lapse  of  six 
weeks  from  appearance,  requiring  a  statement 
of  claim,  the  plaintiff  may  deliver  a  statement 
of  claim  without  obtaining  an  order  for  that  pur- 
pose, at  any  time  before  application  by  the  de- 
fendant to  dismiss  for  want  of  prosecution. 
O'Connell  v.  O'CmnelL  6  L.  R.,  Ir.  470 ;  8.  P., 
Sampson  v.  (yDonnell,  6  L.  R.,  Ir.  471. 


BoTeral  Defendants — Time  for  Pleading- 


Enlarged  as  to  some  by  Consent] — ^Where  one  of 
several  defendants  in  an  action  has  delivered  his 
defence,  and  the  time  for  the  plaintiff  to  deliver 
his  reply  to  such  defence  has  expired,  but  the 
plaintiff'  has,  without  the  knowledge  of  that 
defendant,  agreed  in  writing  with  the  other 
defendants  to  extend  the  time  for  delivering 
their  defences,  that  defendant  cannot  move  to- 
dismiss  the  action  as  against  him  for  want  of 
prosecution,  the  pleadings  not  yet  being  closed 
within  the  meaning  of  Ord.  XXIX.  r.  12,  and 
Ord.  XXXVI.  rr.  4,  4a,  of  the  Rules  of  Court. 
1875.  A  defendant's  proper  course  under  such 
circumstances  is  to  write  to  the  plaintiff's 
solicitor,  and  inquire  how  the  action  stands  as- 
regards  the  other  defendants.  Ambroise  v. 
Eoelyn,  10  Ch.  D.  759  ;  48  L.  J.,  Ch.  686  ;  27  W. 
R.  639. 

Kon-deliTory  of  Defence  —  Praetiee  on.]  — 
When  a  defendant  has  made  de&ult  in  deliver- 
ing a  defence  or  demurrer,  the  action  may  be  set 
down  on  motion  for  judgment  without  previous 
notice  of  motion.     OUlott  v.  Ker,  24  W.  R.  428. 

If  a  defendant  makes  default  in  delivering  a 
defence,  and  the  plaintiff  has  set  down  the  actlon- 
on  motion  for  judgment,  the  motion  for  judgment 
may,  by  consent  of  all  parties,  be  taken  as  an 
ordinary  motion,  and  the  order  taken  at  once. 
Bowen  v.  Bowen,  24  W.  R.  246. 

When  a  defendant  was  in  default  the  court 
ordered  two  clear  days'  notice  of  the  intention  to 
set  down  the  action  on  motion  for  judgment  to  be 
given  him.  Rovpell  v."  Parsons,  34  L.  T.  56 ;  24 
W.  R.  269. 

When  an  action  is  set  down  on  motion  for 
judgment  in  default  of  pleading,  the  court  will 
fix  an  early  day  for  the  hearing.  Meakin  v. 
Syhis,  24  W.  R,  293. 

When  three  defendants  had  made  default  in 
delivering  defence  and  another  defendant  had,  by 
his  defence,  practically  admitted  the  correctness 
of  the  statement  of  claim,  and  it  was  important 
to  have  the  action  tried  against  all  at  the  same 
time,  an  order  was  made  to  set  down  the  action 
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Oil  motiou  for  judgment  against  the  defendants 
in  default,  with  liberty  to  give  notice  of  motion, 
under  Ord.  XL.  r.  11,  for  the  same  time  against 
the  defendant  who  had  pleaded.  Smithy  In  re^ 
Bridson  v.  SmUh,  24  W.  R.  392. 

If  a  defendant  does  not  deliver  a  statement  of 
defence  or  demurrer  within  fourteen  days  after 
the  statement  of  claim,  the  plaintiff  is  entitled 
to  proceed  with  a  motion  for  judgment  under 
Old.  ZXVIII.  r.  10,  notwithstanding  that  a 
defence  is  delivered  subsequently  to  the  service 
of  notice  of  motion.  PotU  v.  Deane,  11  L.  B.,^ 
Ir.  396. 

Ord.  XVIII.  r.  10,  only  applies  to  cases  where 
both  parties  have  pleaded.  In  a  creditor's  suit 
for  administration,  the  giving  of  judgment  for 
administration  upon  de£iult  of  pleading,  under 
Ord.  X  VIII.  r.  10,  and  directing  the  usual  accounts, 
does  not  relieve  the  plaintiS  from  the  onus  of 
proving  his  claim  in  chambers.  Boak  v.  Moore^ 
7  L.  R.,  Ir.  322— C.  A. 

if,  in  an  action  on  a  replevin  bond,  the  plaintifE, 
instead  of  claiming  damages,  claims  the  amount 
for  which  the  bond  is  given,  and  becomes  entitled 
to  judgment  by  de&idt,  his  proper  course  is  to 
outer  final  judgment  under  Ord.  XXIX.  r.  2,  and 
not  interlocutory  judgment  under  r.  4  of  that 
order.  Bix  v.  Groom,  5  Ex.  D.  91  ;  49  L.  J.,  Ex. 
430  J  28  W.  B.  370. 


Failure  by  Infant  Deftodant] — ^Where 


several  defendants  to  an  action,  one  of  whom 
was  an  infant,  failed  to  put  in  any  statements  of 
defence,  the  court  ordered  that  the  action  should 
be  set  down  on  notice  of  trial  as  against  the 
infant  defendant,  and  on  notice  of  motion  for 
judgment  on  the  statement  of  claim  as  against 
the  adult  defendants.  National  Provincial 
Bank  v.  Evans,  51  L.  J.,  Ch.  97  ;  30  W.  R.  177. 

In  an  action  for  sale  in  lieu  of  partition,  the 
sole  defendant  was  an  infant.  The  facts  were 
simple,  and  no  defence  was  put  in.  The  plaintifis 
moved  for  judgment^  and  supported  their  motion 
by  affidavits  which  verifiea  the  statement  of 
claim.  The  guardian  ad  litem  did  not  object  to 
the  proposed  minutes  of  judgment : — Held,  that, 
under  the  circumstances,  the  plaintiflEs  had  taken 
the  proper  course,  and  that  notice  of  trial  need 
not  be  given.  There  is  nothing  in  the  Rules  of 
Court,  or  in  EllU  v.  Bobbins  (60  L.  J.,  Ch.  512), 
or  NatioTuU  Provincial  Bank  v.  Evans  (51  L.  J., 
Ch.  97),  to  the  contrary.  FUztoatsr,  In  re, 
Fitzvoater  v.  WaterJumse,  62  L.  J.,  Ch.  83. 

Order  XIV. — ^Vo  Time  mentioned  for  Do- 


liTory  of  Defisnce.] — Jl  defendant  having  entered 
an  appearance  requiring  a  statement  of  claim, 
the  plaintiff  mov^,  in  vacation,  for  final  judg- 
ment under  Ord.  XIII.,  and  the  judge  made 
"  no  rule  "  on  the  motion,  no  special  time  being 
limited  for  the  delivery  of  the  defence  : — Held, 
that,  after  the  lapse  of  eight  days  from  the  ter- 
mination of  the  vacation,  the  plaintiff  might  sign 
judgment  by  default  without  delivering  a  state- 
ment of  claim,  or  notice  in  lieu  thereof.  Roe  v. 
Langford,  10  L.  R.,  Ir.  108. 


Bztension  of  Time  by  Consent  without 


Order.  ] — ^If  a  plaintiff  consents  in  writing  to  grant 
a  defendant  an  extension  of  time  for  the  delivery 
of  his  defence  under  Ord.  XXIL  r.  1,  an  order 
for  the  purpose  is  unnecessary.  Ambnnse  v. 
Evelyn,  10  Ch.  D.  759  ;  48  L.  J.,  Ch.  686  ;  27 
W.  R.  639. 


Hon-deliYory  of  Beply — Coonter-olaim]. — The 

plaintiff  having  made  default  in  delivery  of  reply 
to  defendant's  statement  of  defence  and  counter- 
claim : — ^The  court  ordered  final  judgment  to  be 
entered  for  the  defendant  in  respect  of  both  the 
claim  and  counter-claim  under  Ord.  XL.  r.  11. 
Lumsden  v.  WiiUer,  8  Q.  B.  D.  650;  51  L.  J., 
Q.  B.  413  ;  30  W.  R.  751  ;  46  J.  P.  487. 

The  plaintiff  delivered  his  reply  after  three 
weeks  had  elapsed  from  delivery  of  the  state- 
ment of  defence,  and  subsequently  the  defendant, 
treating  the  facts  stated  in  the  defence  as  admitted, 
under  Ord.  XX IX.  r.  12,  by  reason  of  the  plaintiff's 
failure  to  reply  in  time,  gave  n'otice  of  motion  for 
judgment  under  Ord.  XL.  r.  11 : — ^Held,that,  the 
reply  having  been  actually  delivered  before  the 
notice  of  motion  was  given,  the  defendant  was 
not  entitled  to  judgment.  Graves  v.  Terry,  9 
Q.  B.  D.  170 ;  51  L.  J.,  Q.  B.  464  ;  30  W.  R.  748. 

The  Rules  of  the  Supreme  Court,  1883,  which 
apply,  so  far  as  may  be  practicable,  and,  unless 
otherwise  expressly  provided,  to  all  proceedings 
taken  in  pending  matters  after  the  24  th  October, 
1883,  provide  (Old.  XXIIl.  r.  4),  that,  where  a 
counter-claim  is  pleaded,  a  reply  thereto  shall  b4» 
subject  to  the  rules  applicable  to  statements  of 
defence,  and  (Ord.  XXVII.  r.  11)  that  in  aU  other 
actions  than  those  specified  in  the  order,  if  the 
defendant  makes  default  in  delivering  a  defence, 
the  plaintiff  may  set  down  the  action  on  motion 
for  judgment,  and  such  judgment  shall  be  given 
as  upon  the  statement  of  claim  the  court  or  a 
judge  shall  consider  the  plaintiff  entitled  to,  and 
(r.  12)  that  when  in  an  action  coming  within  the 
last-mentioned  rule,  there  are  several  d^endants, 
then,  if  one  of  such  defendants  makes  such  de- 
fault as  aforesaid,  the  plaintiff  may  (if  the  cause 
of  action  be  severable)  set  down  the  action  at  once 
on  motion  for  judgment  against  the  defendant 
so  making  default.  A  defendant  made  default, 
previous  to  the  24  th  October,  1883,  in  replying 
to  the  counter-claim  of  a  co-defendant : — Held, 
that,  having  regard  to  the  combined  operation  of 
Ord.  XXIII.  r.  4,  and  Ord.  XXVII.  r.  12,  the 
defendant  was  entitled  to  judgment  upon  the 
counter-claim  upon  notice  of  motion.  Street  v. 
Crump,  25  Ch.  D.  68  ;  49  L.  T.  397  j  32  W.  R.  89. 

Where  the  plaintiff  makes  default  in  delivery 
of  reply  to  the  defendant's  statement  of  defence 
and  counter-claim,  the  court  will  order  final  judg- 
ment to  be  entered  for  the  defendant  in  respect 
of  both  the  original  claim  and  the  counter-claim, 
under  Ord.  XXXIX.  r.  9.  Thornton  v.  Clif^h, 
10  L.  R.,  Ir.  378. 

The  plaintiff  having  made  de&tult  in  delivery 
of  a  reply  to  the  defendant's  statement  of  defence 
and  counter-claim,  the  court  held  that  under 
Ord.  XXIX.  r.  12,  and  Ord.  XL.  r.  11,  the  defen- 
dant was  entitled  to  an  order  dismissing  the 
plaintiff's  action  with  costs,  and  an  order  on  the 
counter-claim  for  the  relief  thereby  claimed  with 
costs  of  the  counter-claim.  But  as  there  were 
no  positive  admissions  of  fact  on  the  pleadings, 
but.  only  constructive  admissions  by  reason  of 
the  absence  of  a  reply,  the  action  was  ordered 
to  be  set  down  on  motion  for  judgment,  and 
notice  of  the  setting  down  was  directed  to  be 
given.  Caroli  v.  Hirst,  48  L.  T.  769  ;  31  W.  R. 
839. 

When  Time  Extended  by  Court.]— A  plaintiff 
being  bound  to  deliver  a  statement  of  claim,  and 
not  having  done  so  within  the  six  weeks  allowed 
by  Ord.  XXI,  r.  1  (a),  the  defendant  moved  under 
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Old.  XXIX.  r.  1,  to  dismiss  the  action  with  costs 
for  want  of  prosecution.  The  court  gave  the 
plaintiff  one  week's  time  to  take  further  pro- 
ceedings, he  paying  the  costs  of  the  motion. 
Ifigginhottoni  v.  Aynsley,  3  Ch.  D.  288  ;  24  W. 
R.  782. 

A  writ  was  issued  in  August,  1877,  in  respect 
of  a  claim  which  would  have  become  statute 
barred  in  November,  1877.  Appearances  were 
entered  in  February,  1878.  By  a  mistake  of  the 
clerk  of  the  plaintiff  s  solicitor,  the  statement  of 
claim  was  served  too  late  by  two  days.  The 
court  allowed  the  plaintiff  further  time  to  deliver 
his  statement  of  claim.  Caruidian  Oil  Work* 
Corporation  v.  Hay,  38  L.  T.  549. 

Bffeet  of  Order  when  Time  allowed  to  Expire.] 
— An  order  was  made  under  Ord.  XXIX.  r.  1, 
dismissing  an  action  for  want  of  prosecution, 
unless  a  statement  of  claim  should  be  delivered 
within  a  week.  The  week  having  expired,  and 
no  statement  of  claim  having  been  delivereid : — 
Held,  that  the  action  was  at  an  end,  and  there 
was  no  jurisdiction  to  make  an  order  subsequently 
extending  the  time  for  delivery  of  the  statement 
of  claim.  Whistler  v.  Hancock,  3  Q.  B.  D.  83  ; 
47  L.  J.,  Q.  B.  152  ;  37  L.  T.  639 ;  26  W.  R. 
211. 

An  order  having  been  made  on  the  6th  of  May 
dismissing  the  action  for  want  of  prosecution  if 
the  statement  of  claim  were  not  delivered  within 
fourteen  days,  on  the  19th  of  May  the  plaintiff 
took  out  a  summons  returnable  the  next  day,  the 
last  of  the  fourteen  days,  for  further  time  to 
deliver  statement  of  claim.  The  summons  was, 
on  the  20th,  adjourned,  by  the  consent  of  the 
parties  in  writing  indorsed  thereon,  till  the  2l8t, 
and  on  the  2l8t  a  master  made  an  order  giving 
seven  days  more  for  deliveiy  of  statement  of 
claim.  Pollock,  B.,  having  rescinded  the  order 
of  the  master  on  the  ground  that  he  had  no  juris- 
diction, the  action  being  at  an  end  on  the  20th  of 
May: — Held,  that  the  decision  of  the  learned 
judge  was  correct.  King  v.  Davenport,  4  Q.  B.  D. 
402  ;  48  L.  J.,  Q.  B.  606  ;  27  W.  R.  798. 

By  the  combined  operation  of  Ord.  LIV.  r.  4, 
and  Ord.  LVII.  r.  6,  the  court  or  a  judge  has 
power  to  enlarge  the  time  limited  by  an  onler  of 
a  master  for  doing  an  act,  even  after  the  expi- 
ration of  the  time  so  limited,  and  tiie  lapse  of  tne 
four  days'  time  for  appealing,  where  the  justice 
of  the  case  requires  it.  On  the  25th  of  March  a 
master  made  an  order  dismissing  an  action  for 
want  of  prosecution,  unless  an  affidavit  in  answer 
to  interrogatories  was  filed  on  the  31st.  The 
affidavit  was  not  filed  on  that  day ;  but  on  the 
day  following  a  summons  was  taken  out  *'for 
further  time  to  answer  the  interrogatories : " — 
Held,  that  it  was  still  competent  to  the  court 
or  a  judge  to  enlarge  the  time  for  moving  to  set 
aside  or  vary  the  order  of  the  25th  of  March. 
Whistler  v.  Hancock  {supra)  distinguished. 
Bvrke  V.  Rooney,  4  C.  P.  D.  226  ;  48  L.  J.,  C.  P. 
601 ;  27  W.  R.  915. 

Leaye  to  Deliyer  after  Time  Expired — On  what 
Terms.] — The  time  for  delivering  a  reply  which 
would  have  expired  on  the  25th  July  was  extended 
to  the  22nd  of  August,  and  then  to  the  19th  of 
September.  On  the  26th  of  September,  no  reply 
having  been  delivered,  the  defendant  served 
notice  of  motion  for  judgment.  On  the  same 
day  the  plaintiff,  by  leave  of  the  judge,  served 
notice  of  motion  for  the  following  day  for  leave 


to  deliver  a  reply,  and  on  the  27th  the  judge 
refused  the  plaintiff's  motion  on  the  ground  of 
unexplained  delay : — Held,  on  appeal,  that  the 
application  ought  to  have  been  granted  on  the 
terms  of  the  plaintiff's  paying  titie  costs  of  it. 
Eaton  V.  Storer,  22  Ch.  D.  91 ;  48  L.  T.  204  ;  31 
W.  R.  488— C.  A. 

<*  Party  Applying  for  BeUef"— Who  is.]— 
A  defendant  delivered  a  statement  of  defence 
which,  if  uncontradicted,  was  a  good  defence  to 
the  plaintiff's  claim ;  and  the  plaintiff  did  not 
reply  or  obtain  further  time  within  the  three 
weeks  limited  by  Ord.  XXI V.  r.  1.  The  defen- 
dant then,  before  the  expiration  of  the  six  weeks 
within  which  a  plaintiff  must  give  notice  of  trial, 
moved  under  Ord.  XL.  r.  11,  that  the  action 
might  be  dismissed  with  costs,  on  the  ground 
that,  by  not  replying,  the  plaintiff  had  admitted 
the  defence  within  that  rule : — Held,  that  a  de- 
fendant seeking  to  dismiss  an  action  under  such 
circumstances  was  not  a  party  applying  for  relief 
within  the  meaning  of  the  rule.  Litton  v. 
Utton,  3  Ch.  D.  793  ;  46  L.  J.,  Ch.  64 ;  24  W.  R. 
962.    See  Lumsden  v.  Winter,  ante,  col.  1258. 

Betting  Aside  Judgment  obtained  by  Defitnlt.] 
— A  defendant  obtained  an  order  to  set  aside  a 
judgment  which  had  been  entered  against  him 
in  defi&ult,  with  liberty  to  appear  and  defend  the 
action  upon  terms  of  paying  to  the  plaintiff  all 
his  costs  of  the  action  subsequent  to  delivery  of 
the  statement  of  chum.  Williams  v.  Hriseo,  29 
W.  R.  713. 

9.   Demurbeb. — See  Pbactice   (^Intermediate 

Proceedings), 


B.  AT  LAW  BEFOBE  THE  JUDI- 
OATUBE  AQTS. 

I.  GENERAL    POINTS   AND   PRINCIPLES. 

1.  Intitlino  and  Dating. 

It  is  irregular  to  intitle  a  declaration  of  the 
court  on  the  back  of  it  only.  Ripling  v.  Watts^ 
4  D.  P.  C.  290  ;  1  H.  &  W.  525. 

Declarations  should  be  intitled  on  the  face 
with  the  name  of  the  court.    2  b. 

Where  a  declaration  is  delivered  on  the  day 
after  that  on  which  it  bears  date,  it  is  an  irregu- 
larity which  is  waived  by  delaying  to  come  to 
the  court  from  the  26th  October  to  the  9th 
November.  Kew-nham.  v.  Hanny,  5  D.  P.  C. 
259  ;  2  H.  &  W.  88. 

A  plea,  bearing  date  on  a  different  day  from 
that  on  which  it  is  delivered,  is  an  irregularity 
only,  and  not  a  nullity.  Hodson  v.  Pamel,  4  M. 
&  W.  373  ;  7  D.  P.  C.  208  ;  1  H.  &  H.  358. 

A  demurrer,  omitting  the  words  "  in  tiie  year 
of  our  Lord,"  in  the  date,  is  irregular.  Holland 
V.  Tealdi,  8  D.  P.  C.  320  ;  4  Jur.  104.  See  Neat 
v.  Richardson,  2  D.  P.  C.  89. 

It  was  no  ground  of  demurrer  that  a  plea  was 
not  intitled  of  the  day  of  the  month  when 
pleaded.  Harsant  v.  Bvsk,  6  Jur.  1102.  See 
NeaZ  V.  Richardson,  2  D.  P.  C.  89. 

A  plea,  dated  and  delivered  on  the  23rd  of 
October,  is  a  nullity.  Mills  v.  Brown,  9  D.  P. 
C.  151  ;  1  W.  P.  C.  14. 
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At  common  law,  a  declaration  intitled  generally 
of  the  term,  related  to  the  first  day  of  me  term ; 
and  the  promises  and  the  breach  being  laid  on 
the  first  day  of  the  term,  might  be  presumed  to 
have  been  made  before  the  delivery  of  the 
declaration ;  becanse,  by  a  reference  to  the 
ancient  practice  of  declaring  ore  tenus,  the 
declaration  could  not  be  supposed  to  have  been 
delivered  till  the  sitting  of  the  court  on  that  day. 
Pugh  V.  Robiiuan,  1  T.  R.  116. 


2.  ALLEGATION  OP  FACTS. 

a*  Oenerally. 

A  matter  of  fact  may  be  well  stated  by  an 
averment  commencing  with  the  term  "  whereby  " 
or  "  whereupon."  Kidgill  v.  Moor^  1  L.,  M.  &  P. 
131  ;  9  C.  B.  364  ;  19  L.  J.,  C.  P.  177  ;  14  Jur. 
790. 

That  Agreement  in  Writing.] — ^When,  by  law, 
an  agreement  in  order  to  be  valid  must  be  in 
writing,  it  is  unnecessary  (whether  in  a  declara- 
tion or  in  a  plea)  to  allege  that  it  is  so,  as  it 
will  be  intended  that  by  an  agreement  is  meant 
an  agreement  valid  by  law,  and  therefore  in 
writing.  Young  v.  Au8te7ii  4  L.  R.,  C.  P.  553  ; 
38  L.  J.,  C.  P.  233  ;  20  L.  T.  396  ;  17  W.  R. 
706. 

To  a  declaration  by  payee  against  acceptor  of 
a  bill  of  exchange  it  was  pleaded,  in  substance, 
that  the  bill  was  accepted  and  delivered  and 
received  by  agreement  between  the  parties  on 
the  condition  as  part  of  its  consideration  that  if 
a  certain  event  had  not  happened  when  it 
became  due  it  was  to  be  renewed,  that  every- 
thing had  happened  to  entitle  the  defendant  to 
such  renewal,  but  the  plaintiff  had  refused  to 
renew  the  bill,  and  had  brought  the  action : — 
Held,  that  this  was  a  good  plea.    lb. 

A  plea  alleging  a  contract,  must  aver  it  to  be 
in  writing,  if  required  by  a  statute  to  be  so. 
Taylor  v.  Hilary,  1  Gale,  22. 

Allegation  of  Duty.] — Where  a  declaration, 
after  stating  facts,  alleges  that  it  thereupon  be- 
came the  duty  of  the  defendant  to  do  a  certain 
act,  such  allegation  is  to  be  understood  as  a 
mere  exposition  of  the  legal  liability  supposed 
to  result  from  the  previously-stated  facts,  as  an 
assertion  that  the  defendant  became  thereby 
bound  by  law  to  do  the  act,  and  not  as  a  distinct 
substantive  allegation.  Brown  v.  Mallett,  5  C. 
B.  599  ;  17  L.  J.,  C.  P.  227  ;  12  Jur.  204. 

Unless  the  duty  results  in  all  cases  from  the 
facts,  a  declaration  so  framed  is  bad  in  substance. 
lb. 

The  allegation  of  duty  is  superfluous  where  the 
facts  stated  shew  a  legal  liability,  and  it  is  useless 
where  they  do  not.    lb. 

A  declaration,  which  charges  a  breach  of  duty, 
must  contain  an  allegation  from  which  the  duty 
can  be  inferred,  otherwise  the  declaration  is  bad. 
Metcalfe  v.  Hetherington,  11  Ex.  267  ;  24  L.  J., 
Ex.  314. 

A  declaration  upon  a  charter-party  between 
the  plaintiffs,  the  owners  of  a  ship,  and  the 
defendant,  a  merchant  at  Liverpool,  by  which 
it  was  agreed  that  the  ship  should  receive  on 
board  a  cargo  from  the  defendant,  and  should 
proceed  to  a  port  of  discharge,  and  there  deliver 
it,  agreeably  to  the  bills  of  lading,  alleged  that 


the  defendant  should  deliver  the  cargo  alongside, 
and  should  pay  for  the  hire  of  the  vessel  a  lump 
sum,  and  that  the  master  should  sign  bills  of 
lading.    That  the  defendant  put  n^  the  ship  as  a 
general  ship ;  that  goods  were  shipped  by  him, 
and  that  eight  bills  of  lading  were  made  out  by 
the  shippers,  and  signed  by  the  captain  ;  that  it 
was  usual  at  Liverpool  for  the  shippers  to  make 
out  and  deliver  to  the  captain  a  copy  of  each 
bill  of  lading,  and  that  the  shippers  of  the  cargo 
by  the  ship  made  out  copies  of  the  eight  bills  of 
lading  for  the  captain,  and  delivered  them  to  the 
defendant  for  the  captain ;  that  the  defendant 
kept  them,  and  that  the  plaintiffs  had  no  copies, 
nor  was  it  in  their  power  to  obtain  any,  except 
from  the  defendant ;  that  it  was  necessary,  as 
the  defendant  well  knew,  for  the  purposes  of  the 
voyage,  and  to  enable  the  plaintiff  to  deliver 
the  goods,  that  a  consular  manifest  should  be 
made  out,  in  which  an  accurate  account  of  the 
goods  should  be  given  ;  that  it  was  the  duty  of 
the   defendant   as   charterer,   and   under   the 
charter-party,  upon  request  to  the  owners,  to 
hand  over  the  captain's  copies  of  the  bills  of 
lading  for  the  purpose  of  enabling  a  consular 
manifest  to  be  made  out;  that  the  defendant, 
negligently  and  carelessly,  only  handed  over  to 
the  agent  of   the  plaintiffs  six  of  the  copies ; 
that,  therefore,  an    incomplete   manifest   was 
made   out,    and    consequently    the   ship   was 
detained  at  the  port  of  discharge,  and  the  plain- 
tiffs sustained  injury  by  haviug  to  pay  double 
dues  : — Held,  that  a  general  allegation  of  duty 
was  not  sufficient,  and  therefore  the  declaration 
was  bad  for  not  shewing  that  the  duty  of  the 
defendant  to  hand 'over  to  the  plaintiffs  the 
copies  of  the  bills  of  lading  arose  from  an  express 
contract  in  the  charter-party,  or  was  incorporated 
in  it  by  mercantile  usage,  or  arose  from  the  cir- 
cumstances stated.    Button  v.  PowleSj  2  B.  &  S. 
174 ;   30  L.  J.,  Q.  B.  169 ;   7  Jur.,  N.   S.  725. 
Affirmed,  2  B.  &  S.  191  ;  31  L.  J.,  Q.  B.  191. 


Malice  or  Fraud  Alleged  but  not  Eiie&tial.] 
— If  a  declaration  discloses  a  state  of  facts,  upon 
which  an  action  is  maintainable  although  there 
is  neither  malice  nor  fraud,  the  plaintiff  is  not 
bound  to  prove  either,  though  both  are  alleged, 
and  may  recover  on  the  liability  which  the  facts 
disclose,  though  both  fraud  and  malice  are  dis- 
proved. Swinfen  v.  Chelmrford  (^Lord),  5  H.  & 
N.  890  ;  29  L.  J.,  Ex.  382  ;  6  Jur.,  N.  S.  1035  ;  2 
L.  T.  406  ;  8  W.  R.  646. 


b.  0«rtaint7. 

To  a  declaration  for  differences  of  prices  of 
railway  shares,  the  defendant  pl^bded  a  plea  that 
the  contract  declared  upon  was  a  contract  by  way 
of  gaming,  contrary  to  the  form  of  the  statute  : 
— Held,  on  special  demurrer,  a  bad  plea,  for  too 
^at  generality  of  allegation.  GrUewood  v. 
Blane,  2  L.,  M.  &  P.  638  ;  110.  B.  538  ;  12  L.  J., 
C.  P.  46. 

To  an  action  on  a  bond,  defendant  pleaded  that 
the  bond  was  executed  at  Calais,  where  defendant 
was  domiciled,  and  that  the  same  was  not  taken 
or  passed  by  any  public  officer  authorised  by  the 
laws  of  France  so  to  do,  nor  was  the  same  written 
throughout  by  the  hand  of  the  defendant ;  and 
although  defendant  signed  it  with  his  own  hand, 
yet  defendant  did  not  in  any  part  write  a  formula 
there  described,  nor  was  defendant,  at  the  time  c ' 
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making  the  l)ond,  ol  a  class  of  persons  also  de- 
scribed in  the  plea  ;  and  that,  by  reason  of  the 
premises,  the  bond,  by  the  laws  of  France,  never 
was  binding  on  defendant : — Held,  that  the  plea 
was  bad  for  not,  with  sufficient  certainty,  but 
only  inf  erentially,  averring  what  the  law  of  France 
was  by  which  the  bond  was  invalid.  Benhain  v. 
Morningtm  (^EarV),  4  D.  &  L.  213  ;  3  C.  B.  133  ; 

15  L.  J.,  C.  P.  221 ;  10  Jur.  618. 

To  an  action,  first,  for  breaking  and  entering  a 
house,  and,  secondly,  for  false  imprisonment,  the 
defendant  pleaded,  settingout  grounds  of  suspicion 
of  ielony  against  the  plaintiff,  and  then  stated 
'*  wherefore  the  defendant,  suspecting  the  plaintiff 
to  have  been  guilty  of  feloniously  stealing  the 
goods,  did  peaceably  enter  the  house  of  the  plain- 
tiff, the  outer  door  being  opened  to  him  by  his 
mother,  in  company  with  B.,  a  constable,  and  did 
then  give  the  plaintiff  into  the  custody  of  B., 
and,  in  a  reasonable  time  from  entering  the 
house,  left  the  same,  and  then  conveyed  the 
plaintiff  therefrom  to  the  police-station  :*' — Held 
bad,  for  not  sh«wing  with  sufficient  certainty  for 
what  purpose  the  defendant  entered  into  the 
house,  nor  whether  he  found  the  plaintiff  there. 
Smith  V.  Sliirley,  3  C.  B.  142 ;  16  L.  J.,  C.  P., 
230. 

.  To  an  action  on  a  bond  the  defendant  pleaded, 
that  after  the  claim  accrued,  and  before  action, 
an  agreement  by  deed  was  made  by  and  between 
the  plaintiff  and  the  defendant  and  other  per- 
sons, and  sealed  with  the  seal  of  the  plaintiff  ; 
and  it  was  agreed  that  this  agreement  might  be 
pleaded  in  bar  to  all  deman<&  and  proceedings 
with  respect  to  the  alleged  claim : — Held,  that 
the  plea  was  bad.  Wilson  v.  JBraddyll,  9  Ex. 
718 ;  23  L.  J.,  Ex.  227. 

A  declaration  stated,  that  the  plaintiff  agreed 
with  the  defendant  to  serve  him  for  three  years, 
as  manager  of  iron-works,  at  a  salary  of  iL  per 
week,  upon  the  terms  that  the  plaintiff  would 
*'  during  that  time  use  his  best  endeavours  to  pro- 
mote the  interest  of  the  defendant,  and  attend  to 
and  carry  out  all  reasonable  requests  made  to 
him  by  the  defendant."  The  declaration,  after 
stating  that  the  plaintiff  entered  into  such  ser- 
vice, alleged  as  a  breach  his  wrongful  dismissal 
by  the  defendant  from  the  service  without  any 
reasonable  or  probable  cause,  and  the  defendant's 
refusal  to  pay  him  any  salary  after  such  dis- 
missal. Plea,  that  the  plaintiff  did  not,  whilst 
he  was  in  the  defendant's  employ  under  the 
agreement,  use  his  best  endeavours  to  promote 
the  interest  of  the  defendant  according  to  the 
agreement ;  therefore  he  dismissed  him,  and  re- 
fused to  pay  him  any  salary  after  such  dismissal : 
— Held,  that  the  plea  was  good.  Lomax  y. 
Hardifig,  10  Ex.  734  ;  24  L.  J.,  Ex.  80. 

To  an  action  on  a  deed,  the  defendant  pleaded 
that  at  the  time  of  making  the  deed  he  was  the 
reigning  sovereign  Duke  of  Brunswick  andLune- 
beig  ;  that  the  deed  was  made  by  him  within  his 
dominions,  and  that  from  the  time  of  the  making 
thereof  until  action  brought,  he  had  been,  and 
still  was,  justly  entitled  to  all  the  rights,  prero- 
gatives and  privileges  appertaining  to  him  as  the 
Duke  of  Brunswick  and  Luneberg : — Held,  that 
the  plea  was  bad,  for  not  stating  that  the  de- 
fendant was  reigning  sovereign  duke  at  the  time 
when  the  action  was  brought  or  plea  pleaded. 
Munden  v,  Brttwnoick  (^Duke),  19  Q.  B.  666  ; 

16  L.  J.,  Q.  B.  300  ;  11  Jur.  801. 
If  facts  are  pleaded  which  shew  that  an  agree- 

lent  relied  on  must  necessarily  be  simoniacal,  it 


need  not  be  alleged  that  the  agreement  was  made 
corruptly,  in  order  to  bring  it  within  the  31  Eliz. 
c.  6,  s.  8.  Goldham  v.  Edwardi,  16  G.  B.  437  ; 
24  L.  J.,  C.  P.  189  ;  1  Jur..  N.  S.  684 ;  S,  P.  and 
S,  a,  17  C.  B.  141. 

In  a  charter-party,  dated  14th  November,  1871, 
the  ship  was  chartered  as  follows : — **  It  is  this 
day  mutually  agreed  between  Messrs.  M.  &  S.,  of 
the  good  British  steamship  Ceres,  whereof,  &c.,  is 
master,  expected  to  be  at  Alexandria  about  the 
16th  of  December,  &c."  The  declaration  setting 
out  the  charter-party  alleged  as  a  breach  that  the 
ship  was  not  then  expected  to  be  at  Alexandria 
about  that  day,  but  was  then  in  such  part  of  the 
world  and  under  such  engagements  that  the  ship 
could  not  perform  her  engagements  and  arrive  at 
Alexandria  about  the  said  day : — Held,  that  the 
statement  in  the  charter-party  was  a  warranty 
or  condition  that  the  ship  was  then  in  such  a 
place  and  under  such  engagement  as  that  she 
might  reasonably  be  expected  to  be  at  Alexandria 
about  the  day  mentioned,  and  that  the  breach 
was  well  assigned.  A  plea  to  this  declaration 
set  out  the  position  in  which,  and  certain  engage- 
ments under  which,  tlie  ship  then  was,  and 
alleged  notice  thereof  to  the  plaintiff,  and  that 
the  charter-party  was  made  subject  to  the  con- 
dition that  the  vessel  should  with  all  convenient 
speed  fulfil  her  engagements,  and  then  sail  and  ■ 
proceed  to  Alexan&a,  and  averred  performance 
of  the  condition  : — Held,  that  the  plea  was  a 
good  plea.  CorJding  v.  MasseVj  8  L.  R.,  C,  P. 
395  ;  42  L.  J.,  C.  P.  153  ;  28  L.  T.  636  ;  21  W.  R. 
680. 

A  declaration  stated  that  the  defendants  erected 
a  bridge  across  a  canal,  part  of  the  bed  of  which 
belonged  to  the  plaintiff,  and  also  erected  walls 
adjoining,  and  caused  the  bridge  and  walls  to  be 
so  constructed  as  to  project  over  parts  of  the  land 
of  the  plaintiff.  Plea,  that  the  several  acts, 
matters,  and  things  complained  of  were  lawfully 
done  by  the  defetidants,  under  and  by  virtue  of 
powers  given  to  them  by  a  certain  act  of  parlia- 
ment (setting  out  the  year  and  title)  : — Held, 
that  this  general  form  of  plea  was  good,  and  that 
it  was  not  necessary  to  allege  the  particular  facts 
upon  which  the  defendants  relied  as  bringing 
them  within  the  statute.  Beaver  v.  ManeJiester 
(Mayor\  8  El.  &  Bl.  44 ;  26  L.  J.,  Q.  B.  311 ; 
4  Jur.,  N.  S.  23. 

In  an  action  against  a  railway  company  for 
the  full  compensation  claimed  because  of  a  de- 
fault by  the  company  to  summon  a  jury  within 
twenty-one  days,  a  plea  that  the  claim  was  not 
a  bon&  fide  claim  within  the  statute,  but  in 
fraud  of  the  company,  and  without  any  reason- 
able cause,  will  not  be  allowed.  Hooper  v. 
Bristol  Port  Railway  and  Pier  Company^  35 
L.  J.,  C.  P.  299. 

Action  on  a  deed,  whereby  the  defendant 
covenanted  with  the  plaintiff  to  use  his  best 
endeavours,  and  all  due  diligence,  to  forward 
the  works  comprised  in  a  contract,  so  that  the 
same  should  be  completed  in  as  short  a  time  as 
practicable.  Breach,  that  the  defendant  did  not 
nor  would  use  his  best  endeavours,  or  due  or  any 
diligence  to  forward  the  works  comprised  in  the 
contract,  so  that  the  same  might  be  completed 
in  as  short  a  time  as  practicable ;  but  wholly 
neglected  so  to  do,  and  the  works  by  his  default 
remain  and  are  incomplete  and  unperformed. 
Plea,  that  he  did  use  his  best  endeavours,  and  all 
due  diligence,  to  forwaitl  the  works  comprised 
in  the  contract,  so  that  the  same  might  be  com- 
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pleted  in  as  short  a  time  as  practicable ;  but 
that  by  causes  wholly  beyond  his  control,  and 
without  any  default  on  his  part,  be  was  and  has 
been  hindered  and  prevented  from  forwarding 
the  works : — Held,  that  the  plea,  though  informal, 
was  good  as  a  traverse  of  the  breach.  Vickert 
V.  Overend,  7  H.  &  N.  92. 

o.  Title  and  Estate. 

Estates  in  fee  simple  may  be  generally  alleged ; 
but  the  commencement  of  estates  tail  and  other 
particular  estates  must  be  alleged  in  pleading. 
Jo7^8  V.  Whitley,  3  Wils.  65 ;  S,  P.,  Rider  v. 
Smith,  3  T.  R.  766. 

A  copyhold  must  be  pleaded  to  be  such  time 
out  of  mind,  as  it  cannot  be  created  within  the 
time  of  memory.  Ri)e  d.  Newman  v.  Xexonyin, 
2  Wils.  125. 

A  term  for  five  hundred  years  must  be  pleaded 
to  be  by  deed.     Villiers  v.  Handley,  2  Wils.  49. 

In  pleading  a  tenancy  trom  year  to  year,  every 
year  is  a  new  demise,  and  may  be  so  pleaded. 
Anon,,  Lofft,  364  ;  8,  P,,  Tovikins  v.  Lawrence, 
8  C.  &  P.  729. 

A  demise  from  year  to  year,  generally,  by  a 
tenant  from  year  to  year,  is,  in  legal  effect,  a  de- 
mise from  year  to  year,  during  the  continuance  of 
such  tenant's  term,  and  may  be  properly  pleaded 
as  such.  Pike  v.  Sure,  4  M.  &  R.  661 ;  9  B.  &  C. 
909. 

In  pleading  a  right  of  common  by  prescription, 
the  defendant  must  shew  a  seisin  in  fee  of  the 
land  in  respect  of  which  he  claims,  and  pre- 
scribe in  the  que  estate  for  the  right.  Att,-  Gen,  v. 
Qa/untlett,  3  Y.  &  J.  93. 

Except  in  deducing  title,  a  deed  or  a  will  may, 
at  the  option  of  the  party  pleading  It,  be  set  out 
either  in  its  terms,  leaving  the  court  to  construe 
it,  or  according  to  its  legal  effect.  Xewhorough 
iLord)  V.  Schroder,  7  C.  B.  342  ;  18  L.  J.,  C.  P. 
200;  13  Jur.  611  ;  S,  P,,  Robertson  v.  Showier, 
13  M.  &  W.  609 ;  2  D.  &  L.  687 ;  14  L.  J.,  Ex. 
120. 

In  an  action  upon  an  agreement  to  deliver 
possession  for  certain  considerations,  subject  to  a 
forfeiture  on  failure  by  either  party,  the  person 
who  was  to  deliver  possession  cannot  sue  for  the 
forfeiture,  without  shelving  in  his  declaration  a 
possessory  title  in  himself.  Luxton  v.  Robinson, 
2  Dougl.  620. 

A  declaration  stated,  that  T.  was  possessed  of 
one  undivided  moiety  of  waste  land  as  tenant  in 
common  with  A.,  and  that  T.  being  so  possessed, 
by  an  indenture  between  him  and  the  plaintiff, 
granted  to  the  plaintiff  liberty,  power  and 
authority  to  dig,  work  and  search  for  clay  in  all 
the  undivided  moiety  of  the  grantor,  in  a  parcel 
of  the  waste  land,  and  to  raise  and  make  mer- 
chantable such  clay,  and  to  convert  the  same  to 
the  plaintiff's  use,  and  to  make  pits  and  leats 
within  the  undivided  moiety  as  the  plaintiff 
should  think  necessary  for  the  more  effectual 
exercise  of  the  liberties  thereby  granted,  to  hold 
the  liberties,  for  twenty-one  years  from  Septem- 
ber, 1833.  The  declaration  then  contained  an 
averment  that  at  the  time  of  the  grant,  and 
thence  continually,  there  were  within  the  parcel 
of  waste  land  so  described  in  the  grant  divers  clay- 
pits,  and  leats  necessary  for  washing  and  making 
merchantable  the  clay  ;  that  whilst  the  grant 
was  in  full  force,  and  after  the  plaintiff  had  be- 
come entitled  to  use,  exercise  and  enjoy  the 
liberties,  and  was  actually-  using  the  same,  by 


and  under  the  grant,  the  defendant  wrongfully 
disturbed  the  plaintiff  in  the  use  of  the  liberties, 
by  destroying  certain  dams  lawfully  and  neces- 
sarily erected  on  the  parcel  of  waste  land  for  the 
enjoyment  and  working  by  the  plaintiff  of  the 
clay-pits,  and  diverted  the  leats  lawfully  and 
necessarily  made  by  the  plaintiff  in  and  about 
his  clay-pits  and  in  and  about  the  washing  and 
making  merchantable  the  clay : — Held,  that  the 
declaration  was  good,  that  as  the  action  was 
possessoiy  merely,  there  was  no  necessity  for  an 
allegation  of  seisin  in  fee.  Thriscutt  v.  Martin, 
3  Ex.  454  ;  6  D.  &  L.  489  ;  18  L.  J.,  Ex.  271. 

In  1769,  A.,  being  tenant  for  life  of  premises, 
demised  them  for  forty-six  years,  to  commence 
on  the  expiration  of  a  former  term  expiring  in 
1785.  In  1775  A.  died.  In  1795  the  term 
granted  by  A.  vested  by  assignment  in  B.,  who 
in  that  year  demised  the  premises  to  C.  for  the 
term  of  thirty-four  years  and  three-quarters.  In 
1812  C.  demised  them  to  D.  for  eighteen  years 
and  a  .quarter,  wanting  ten  days  : — Held,  in  an 
action  by  the  personal  representatives  of  C. 
against  D.,  for  a  breach  of  covenant  in  not  re- 
pairing the  premises,  that  the  plaintiff  was 
properly  described  in  the  declaration  as  being 
possessed  of  the  residue  of  the  term  of  thirty- 
four  years  and  three-quarters,  and  of  the  rever- 
sion expectant  on  the  determination  of  the 
demise  to  the  defenduit ;  for  that,  although, 
after  the  death  of  A.,  B.  became  only  tenant 
from  year  to  year  to  the  remainderman,  yet,  as 
he  actually  continued  in  possession  during  the 
remainder  of  the  term  granted  to  him,  his  in- 
terest, and  that  of  his  under-lessees,  might  be 
described  in  pleading  either  as  an  estate  from 
year  to  year,  or  as  an  estate  for  the  term  of 
years.  Oxley  v.  James,  13  M.  &  W.  209  ;  13  L. 
J.,  Ex.  358. 

In  an  action  by  the  executors  of  the  lessor  of 
premises,  against  the  defendants,  as  assignees, 
for  nonpayment  of  rent,  one  of  the  deiendants 
pleaded  in  abatement,  that  the  estate  of  the 
lessor  vested  in  the  defendants  jointly  with  B., 
who  became  and  continued  jointly  liable  to  per- 
form the  covenants : — Held,  that  the  plea  was 
bad,  as  the  defendant,  being  a  joint  tenant,  and 
therefore  cognizant  of  his  own  title,  ought  to 
have  set  it  out  specially.  Heap  v.  Livingston^ 
1  D.  &  L.  334  ;  11  M.  &  W.  896  ;  12  L.  J.,  Ex. 
432  ;  7  Jur.  934. 

A  declaration,  after  stating  a  lease  and  cove- 
nants, alleged  that  the  lessor,  by  a  deed,  assigned 
the  premises  comprised  in  the  lease  to  the  plain- 
tiff, whereby  the  reversion  subject  to  the  term 
created  by  the  lease,  came  to  and  vested  in  him  : 
— Held,  that  although  the  declaration  ought  to 
have  alleged  that  the  lessor  was  seised  of  some 
estate  which  by  assignment  would  pass  to  the 
plaintiff  as  assignee,  still  sufficient  appeared  to 
shew  that  the  plaintiff  claimed  to  be  assignee  of 
an  estate  in  reversion  ;  consequently  that  the 
declaration  was  not  bad  on  general  demurrer, 
and  that  the  remedy  for  the  defendant  was  by 
application  under  the  15  &  16  Vict.  c.  76,  s.  52. 
Cuthbertson  v.  Irving,  4  H.  &  N.  742  ;  28  L.  J., 
Ex.  306  ;  5  Jur.,  N.  S.  740. 

A  declaration  stated,  that  H.  demised  a  mes- 
suage and  land  to  the  defendant,  for  eleven 
years ;  that  he  covenanted  with  H.,  her  execu- 
tors, administrators  and  assigns,  to  pay  the  rent ; 
that  H.,  being  possessed  of  the  reversion,  died, 
after  making  her  will ;  and  that  the  plaintiff,  as 
her  administratrix  with  the  will  annexed,  be- 
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came  possessed  of  the  reversion.  Breach,  non- 
payment of  the  rent.  At  the  trial  it  appeared 
that  the  husband  of  H.,  after  devising  his  estates 
to  his  two  sons,  at  that  time  minors,  in  fee,  de- 
vised as  follows  : — "  It  is  my  will  that  my  wife 
shall  have  the  use  and  occupation,  or  annual  in- 
crease at  her  pleasure,  of  all  that  my  farm,  &c., 
during  the  minority  of  my  sons,  she  keeping  the 
premises  in  repair,  and  paying  all  interest, 
moneys,  outgoings,  &c.  I  also  give  and  be- 
queath the  use  and  occupation  of  all  my  farming 
stock  unto  my  wife,  her  executors  and  adminis- 
trators, until  my  son  shall  attain  twenty-one 
years,  she  paying  thereout  unto  my  daughters 
500^.  apiece."  The  husband  having  died,  his 
widow,  in  1835,  made  a  lease  to  the  defendant 
for  eleven  years,  reserving  rent  payable  to  her- 
self, "her  heirs,  executors,  administrators  or 
assigns,"  and  died  in  1841.  The  action  was 
brought  by  the  administratrix  of  H.,  during  the 
minority  of  the  sons,  for  the  rent  of  the  premises : 
— Held,  that  there  was  no  variance  between  the 
lease  and  the  statement  of  it  in  the  declaration, 
the  lease  being  set  out  according  to  its  legal 
effect,  and  the  word  "  heirs  "  being  superfluous. 
Whittom^y,  Lamh,  12  M.  &  W.  813. 

The  defendants  in  replevin  having  avowed  for 
rent  in  arrear,  the  plaintiff  pleaded  in  bar,  that, 
before  they  had  anything  in  the  premises,  F.  was 
seised  in  fee,  and,  by  his  will,  gave  to  his  wife 
an  annuity  (with  power  of  distress)  issuing  out 
of  premises,  for  life,  if  she  should  so  long  con- 
tinue his  widow,  and  should  not  live  with  any 
other  man,  except  a  father,  or  brother  or  brothers. 
The  plea  alleged  the  death  of  F.  without  altering 
his  will,  whereby  his  widow  became  seised  of  the 
annuity,  and  continued  so  seised  until  the  plain- 
tiff, in  order  to  avoid  a  distress  for  arrears  of  the 
annuity,  paid  her  the  rent  mentioned  in  the 
avowiy : — Held,  that  the  condition  annexed  by 
the  will  to  the  gift  of  the  annuity,  was  a  con- 
dition subsequent,  and  therefore  it  was  not  neces- 
sary that  the  plea  in  bar  should  aver  the  con- 
tinuance of  the  widowhood.  Brooke  v.  Spong, 
15  M.  &  W.  153  ;  15  L.  J.,  Ex.  94. 

8.  Averment  of  Identity* 

Although,  under  certain  circumstances,  the 
identity  of  several  causes  of  action,  as  stated  in 
several  counts,  may  be  averred  in  a  plea,  and  the 
cause  of  action  be  answered,  yet  that  can  only 
be  when  the  plea  would  be  a  proper  answer  to 
each  cause  of  action,  as  stat^  in  the  counts. 
Day  V.  &mm,  16  Q.  B.  584  ;  19  L.  J.,  Q.  B.  425  ; 
15  Jur.  81 ;  8,  P.,  Hammond  v.  Day  son,  15  M.  & 
W.  373  ;  15  L.  J.,  Ex.  278. 

To  a  declaration  for  money  had  and  received, 
aud  also  upon  an  account  stated,  the  defendant 
may  in  his  plea  allege  that  the  several  sums 
mentioned  in  the  two  counts  are  the  same  debt 
and  not  distinct  debts,  and  then  plead  over  to 
the  debt  so  consolidated,  Mee  v.  Tomlifuon,  5 
N.  &  M.  624  ;  4  A.  &  B.  262  ;  1  H.  &  W.  614. 
See  Baiolinsmi  v.  Shand,  5  M.  &  W.  468. 

But  where  the  first  and  second  counts  alleged 
the  composing  and  publishing  of  two  libels,  and 
the  defendant,  in  his  pleas  of  justification,  stated 
that "  the  libels  so  set  forth  were  one  and  the 
same  supposed  libel,  and  not  other  and  different 
supposed  libels :  "—Held,  that  such  pleas  were 
bad,  because  it  was  impossible  to  say  with  truth 
that  the  two  libels  alleged  to  have  been  severally 
composed  and  severally  published  were  one  and 


the  same  libeL  Edmonds  v.  Walter^  2  Chit.  291 ; 
3  Stark.  7. 

To  a  declaration  containing  counts  for  work 
done,  for  money  paid,  and  on  an  account  stated, 
a  plea  to  the  first  and  last  counts  that  Uie 
moneys  in  the  first  and  last  counts  are  claimed 
by  the  plaintiff  for  and  in  respect  of  work  done^ 
was  bad,  on  special  demurrer,  for  the  plea  did 
not  sufiiciently  allege  the  identity  of  the  moneys 
claimed  in  the  two  counts,  but  answering  the 
first  count,  left  the  last  count  unanswered,  and 
the  last  count,  prim&  fade,  raised  a  separate 
and  distinct  cause  of  action  on  the  part  of  the 
plaintiff.  Bayner  v.  WHght,  2  D.,  N.  S.  418  ; 
3  Q.  B.  922. 

4.  Conditions  Pbecedent. 

A  general  averment  of  performance,  "  accord- 
ing to  the  provisions  of  the  agreement,"  is  suffi- 
cient,  although  the  agreement  contains  conditions 
precedent.  Varley  v.  Manton,  2  M.  &  Scott,  484  ; 
9  Bing.  363. 

It  is  a  general  rule  of  pleading,  and  not  con- 
fined to  actions  on  bonds,  that  when  a  defen- 
dant, in  order  to  have  a  complete  defence  to 
the  action,  ought  to  have  peiiormed  all  of  a 
large  number  of  covenants,  and  the  breach  of 
any  one  of  them  would  entitle  the  plaintiff  to 
succeed,  the  defendant  may  plead  performance 
of  all  generally,  and  the  plaintiff  in  his  replica- 
tion must  then  specify  some  particular  breach, 
and  cannot  take  issue  on  the  general  averment 
of  performance.  Gray  v.  Friar,  15  Q.  B.  891  ; 
19  L.  J.,  Q.  B.  393  ;  14  Jur.  1105— Ex.  Ch. 

If  a  plaintiff  in  his  declaration  avers  the  per- 
formance of  a  condition  precedent,  and  the  de- 
fendant denies  this  by  his  plea,  and  the  plaintiff 
replies  matter  of  excuse  for  not  performing  the 
condition,  this  is  a  departure.  Perry  v.  Smithf 
Car.  &  M.  554. 

Where  concurrent  acts  are  to  be  done  by  the 
plaintiff  and  the  defendant,  a  declaration  against 
the  defendant  for  not  performing  the  act  upon 
his  part,  should  allege  that  the  plaintiff  was 
ready  and  w^illing  to  do  the  concurrent  act  on 
his  part.  But  if  the  plaintiff  merely  alleges 
that  he  was  ready  and  willing  to  perform  the 
agreement  on  his  par^,  it  is  sufiicient  if  the 
defendant  demurs  generally,  or  if  he  pleads  over« 
Kevthle  v.  Mils,  2  Scott,  N.  R.  121  ;  1  M.  &  G. 
757  ;  9  D.  P.  C.  446. 

A  building  agreement  between  the  plaintiff 
and  defendant  contained  a  proviso  that  no  in- 
stalment should  be  paid  unless  the  plaintiff 
delivered  to  the  defendant  a  certificate  signed 
by  the  surveyor  of  the  defendant,  that  the  works 
were  performed  according  to  the  specifications : 
— Held,  that  the  want  of  a  certificate  was  a 
good  defence  under  the  general  issue  to  an  action 
for  the  instalments,  and  that  the  plaintiff  was 
not  at  liberty  to  prove  that  it  was  withheld  by 
collusion  with  the  defendant.  Milner  v.  Field^ 
5  Ex.  829. 

In  a  declaration  for  non-delivery  of  goods 
purchased,  an  averment  of  performance  by  the 
plaintiff  of  all  conditions  precedent,  and  that  all 
things  have  been  done  and  happened  to  entitle 
him  to  have  the  goods  delivered,  is  sufficient 
without  an  averment  of  his  readiness  and  willing- 
ness to  pay.  Bentley  v.  Datoes,  2  C.  L.  B.  1070  ; 
9  Ex.  666  ;  23  L.  J.,  Ex.  220. 

In  an  action  upon  a  contract,  the  averments 
in  the  declaration  and  the  breach  being  suffi- 
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cient,  according  to  the  contract  as  stated,  any 
defence  arising  out  of  a  condition  not  stated  in 
the  declaration  must,  if  not  sapplied  in  law 
from  the  contract  as  stated,  but  capable  of 
express  proof,  be  specially  pleaded,  though,  if 
implied,  it  may  be  raised  on  a  denial  of  the 
averment  of  performance,  or  by  demurrer,  for 
want  of  such  averments.  CttuUon  v.  Attwoodj 
26  L.  J.,  Ex.  244. 

By  an  agreement  under  seal,  reciting  that  the 
plaintiff  had  erected  a  factory  for  carrying  on 
the  manufacture  of  patent  fuel,  and  that  the 
defendants  had  agreed  to  grant  a  lease  of  the 
land  to  him,  and  to  enter  into  other  arrange- 
ments for  the  supply  of  coal  for  the  manu- 
factory, and  otherwise,  on  the  terms  therein 
mentioned,  it  was  agreed  that  all  the  coals  con- 
sumed by  the  plaintiff  for  the  purpose  of  his 
manufacture  during  a  certain  term,  should  be 
purchased  of  the  defendants,  and  that  they 
should  not  be  compelled  to  supply  more  than 
600  tons  weekly.  In  an  action  against  them 
for  a  breach  of  the  implied  covenant  to  deliver 
600  tons  of  coal  weekly,  the  declaration  averred 
that  the  plaintiff  was  at  all  times  r(»dy  to 
receive  that  quantity  of  which  they  had  notice, 
and  required  them  to  deliver  the  same,  and  that 
he  had  done  all  things  on  his  part,  and  all 
things  had  happened  to  entitle  him  to  have  the 
600  tons  in  each  week  delivered  : — Held,  that 
the  declaration  was  sufficient,  although  it  con- 
tained no  specific  averment  that  the  supply  was 
required  by  the  plaintiff  for  the  manufacture  of 
patent  fuel.  Wood  v.  Copper  Miners  Company, 
17  C.  B.  661. 

In  an  action  for  calls  by  a  company,  the  de- 
claration alleged  that  the  defendant  subscribed 
a  certain  sum  towards  the  undertaking,  and  that 
divers  portions  thereof  were  called  for  by  the 
company  ;  that  the  company  appointed  places 
and  times  for  payment  thereof,  and  the  defen- 
dant had  due  notice  of  the  premises  and  the 
times  elapsed,  and  the  company  did  all  things 
necessary  to  entitle  them  to  have  the  sums  paid 
to  them  by  the  defendant.  Breach,  non-pav- 
ment : — Held,  that  the  declaration,  notwith- 
standing the  general  averment  of  performance, 
disclosed  no  cause  of  action,  as  it  did  not  shew 
that  the  defendant  was  a  shareholder  when 
the  calls  were  made.  Wolterhampton  New 
Waterworks  Company  v.  Ilawkesfora,  6  C.  B., 
N.  S.  336 ;  28  L.  J.,  C.  P.  242 ;  6  Jur.,  N.  S. 
1104. 

A  declaration  upon  an  agreement,  whereby 
the  plaintiff  agreed  that  upon  payment  to  him 
by  the  defendant  of  certain  sums  on  certain 
specified  days,  the  plaintiff  would  grant  to  the 
defendant  a  lease  of  premises,  and  the  defen- 
dant agreed  to  accept  such  lease.  Averment, 
that  all  things^had  happened  to  entitle  the  plain- 
tiff to  be  paid'.  Breach,  that  the  defendant  had 
not  paid  : — Held,  a  good  declaration  ;  that  the 
granting  the  lease  by  the  plaintiff  was  not  a 
condition  precedent  to  the  payment  of  the 
money  by  the  defendant.  Baggallay  v.  Pettity 
5  C.  B.,  N.  S.  637  ;  28  L.  J.,  C.  P.  169  ;  5  Jur., 
N.  S.  808. 

6.  Setting  out  Documents  befebbed  to 
IN  Pleading. 

Since  the  abolition  of  profert  and  oyer  the 
court  may,  on  proper  cause  being  shewn,  inter- 
fere under  its  common  law  jurisdiction  in  an 


action  brought  by  an  executor,  to  order  a  stay  of 
proceedings  till  probate  is  taken  out,  and  notice 
thereof  given  to  the  defendant.  Webb  v.  AtJtinSf 
14  0.  B.  401  ;  23  L.  J.,  C.  P.  96. 

In  an  action  upon  an  award,  the  declaration 
alleged  that  differences  between  the  plaintiff  and 
the  defendant  had  been  referred,  and  that  the 
arbitrator  awarded  that  certain  sums  should  be 
paid  at  certain  times  by  the  defendant  to  the 
plaintiff,  and  assigned  for  breach  non-payment. 
The  defendant  pleaded,  setting  out  the  award 
verbatim,  which  differed  from  the  declaration, 
and  concluding  in  the  form  of  a  demurrer,  that 
the  declaration  is  not  sufficient  in  law,  and  the 
plaintiff  joined  in  demurrer: — Held,  that  the 
demurrer  was  informal,  the  instrument  as  set 
out  forming  part  of  the  plea,  and  consequently 
there  being  nothing  to  shew  the  declaration  to 
be  bad.  Sim  v.  Ikimands,  16  C.  B.  240 ;  2  C.  L. 
B.  749  ;  23  L.  J.,  C.  P.  229 ;  18  Jur.  1024. 

When  a  party  pleading  justifies  under  a  deed 
the  opposite  party  is  entitled  to  an  inspection 
and  copy  of  the  deed,  although  he  is  not  a  party 
to  the  deed,  and  is  not  interested  in  it.  Ptnarth 
Harhoury  Dock  and  Railway  Company  v*  Car- 
diff  Waterworks  Company,  7  C.  B.,  N.  S.  816  j 
6  Jur.,  N.  S.  942  ;  8  W.  R.  215. 

Where  a  party  sets  out  any  omitted  part  of  a 
document  pleaded  by  his  opponent,  the  latter  is 
not  called  upon  to  make  any  answer  to  it.  Reg, 
V.  Saddlers'  Company,  22  L.  J.,  Q.  B.  451. 

Before  the  Common  Law  Procedure  Act,  1862, 
it  was  unnecessary  to  make  profert  of  deeds  or 
other  instruments  which  were  set  out  by  way 
of  inducement  only.  Newboro^gh  QLord^  v, 
Schroder,  7  C.  B.  342  ;  18  L.  J.,  C.  P.  200  ;  13 
Jur.  611  ;  S,  P,,  Thriscutt  v.  Martin,  3  £x.464; 
6  D.  &  L.  489. 

Where  a  defendant,  as  surety,  by  deed  poll 
guaranteed  to  the  plaintiff  the  payment  oi  a 
sum  of  money : — Held,  in  an  action  on  the  gua- 
rantee, that  the  defendant  might  plead  a  deed  of 
release  from  the  plaintiff  to  his  principal  with- 
out making  profert  of  the  deed.  Bain  v* 
Cooper,  8  M.  &  W.  761  ;  1  D.,  N.  S.  11. 

Assignees  of  a  bankrupt,  suing  upon  a  deed  to 
which  he  was  a  party,  were  not  bound  to  make 
profert  of  the  deed.  Thames  Maren  Bock 
Company  v.  Brymer,  6  Ex.  696  ;  19  L.  J.,  Ex, 
321. 

Where  an  indorsement  was  made  on  a  deed 
after  its  execution,  the  defendant  was  not  en- 
titled to  a  copy  of  that  indorsement  on  oyer 
although  it  was  admitted  that  it  might  alter  the 
effect  of  the  deed.  Smith  v.  Qoldsworthy,  1  D., 
N.  S.  288  ;  6  Jur.  343. 

6.  Videlicet. 

Where  an  averment  is  material,  the  addition 
of  a  videlicet  does  not  render  it  immaterial. 
Grimwood  v.  Barrit,  6  T.  R,  460,  462. 

But  the  rule  is,  that  where  anything  in  plead- 
ing is  material,  it  is  not  rendered  less  material 
by  its  being  pleaded  with  a  videlicet ;  it  is  still 
traversable.    Ih. 

An  allegation  cannot  be  rejected  as  surplusage, 
which  is  sensible  and  consistent  in  the  place 
where  it  occurs,  and  not  repugnant  to  antecedent 
matter,  though  laid  under  a  videlicet,  and 
however  inconsistent  with  an  allegation  sub- 
sequent. Rex  V.  Stevens,  5  East,  244  ;  1  Smith, 
437. 

But  an  averment  under  a  videlicet  that  the 
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court  was  sitting  on  a  day  oat  of  term,  may  be 
rejected  as  sarplusage.  Lu^^kett  v.  Plumber ^  5 
Moore,  638  ;  2  B.  &  B.  659. 

When  the  precise  time  of  the  happening  of  an 
event  is,  with  reference  to  the  purpose  for  which 
it  is  alleged  in  pleading,  of  the  essence  of  that 
event,  the  circumstance  of  its  being  alleged  in 
pleading  under  a  videlicet,  does  not  render  it  im- 
material. Nash  V.  BrowHf  6  C.  B.  584 ;  6  D.  & 
L.  329  ;  18  L.  J.,  C.  P.  62  ;  13  Jur.  126. 

Where  a  contract  is  alleged  in  a  declaration  to 
have  been  entered  into  for  a  certain  time  and  for 
a  certain  sum,  going  on  to  aUege  the  time  and 
sum  under  a  videlicet,  it  is  not  necessary  to 
prove  a  contract  for  that  precise  time  or  sum. 
JIarHs  V.  Phillips,  10  C.  B.  650  ;  2  L.,  M.  &  P. 
164  ;  20  L.  J.,  C.  P.  120  ;  15  Jur.  538. 

When  an  allegation  is  laid  under  a  videlicet, 
it  is  not  necessary  to  be  understood  in  a  sense 
which  would  make  the  pleading  bad.  Rose  v. 
6frores,  1  D.  &  L.  61. 

7.  Dates. 

When  the  execution  of  a  deed  is  alleged  in 
pleading  to  have  taken  place  upon  two  different 
days,  the  court  will  reject  that  which,  from  other 
averments  in  the  plea,  appears  to  be  an  erroneous 
date.  Phillips  v.  Sumdge,  9  C.  B.  743  ;  19  L. 
J.,  C.  P.  337. 

A  date  may  be  assumed  to  be  material  upon 
demurrer,  when,  if  truly  stated,  it  would  support 
the  pleading.  Myalls  v.  Bramally  6  D.  &  L. 
763  ;  1  Ex.  734. 

Where  the  purposes  of  justice  require  that  the 
true  time  when  a  judgment  is  recovered,  or  a 
writ  is  tested,  should  be  ^ewn,  it  is  competent 
to  a  party  to  avail  himself  of  the  &ct  by  aver- 
ment in  pleading.  Lyttleton  v.  Cross,  6  D.  &  R. 
175  ;  3  B.  &  C.  317. 

The  record  in  an  action  for  slander,  stated  that 
the  writ  issued  on  the  4th  June,  and  that  the 
words  were  spoken  on  the  27th : — Held,  that  this 
discrepancy  on  the  record  was  no  ground  for 
arresting  tiie  judgment.  Steward  v.  Layton,  3 
D.  P.  C.  430. 

8.  COLOUK. 

By  15  &  16  Vict  c.  76,  s.  64,  express  colour 
shall  no  longer  be  necessary  in  any  pleading. 
See  Morant  v.  Signj  2  M.  &  W.  95  ;  Aeraman  v. 
Cooper,  10  M.  &  W.  585  j  Ashton  v.  Brevitt,  14 
M.  &  W.  180. 

9.  Tbayebsable  Allegations. 

Matters  of  law  when  connected  with  fact  a^ 
-traversable.  Grocers'  Company  v.  Canterbury 
CArchbisJtop),  2  W.  Bl.  776 ;  3  Wils.  214. 

An  allegation  in  a  plea  to  a  count  on  a  bill  of 
exchange,  that  the  plaintiffs  were  a  banking 
company,  consisting  of  more  than  six  persons, 
and  that  they  were  illegally  associated  together 
under  3  &  4  Will.  4,  c.  98,  is  compounded  of  law 
and  fact,  and  therefore  traversable.  Hansford 
V.  Copeland,  1  N.  &  P.  671 ;  6  A.  &  B.  482  ;  W^ 
W.  &  D.  268. 

Action  on  a  bond.  Plea,  a  fiat,  concluding 
that,  "by  reason  of  the  premises,  the  assignees 
became  entitled  to  the  debt  and  cause  of 
action  i"" — Held,  that  the  latter  allegation  was 
not  traversable.  Dangerfield  v.  Thomas,  9  A. 
k  E.  292 ;  1  P.  &  D.  287.     See  Woodham  v. 


Edwards,  1  N.  &  P.  207  ;  5  A.  &  E.  771  ;  2  H.  & 
W.  443. 

It  is  sufficient  for  the  assignee  of  a  bail-bond 
to  state  in  his  declaratioiv  that  the  sheriff  as- 
signed the  bond  to  him  according  to  the  form  of 
the  statute,  without  adding,  "that  the  assign- 
ment was  under  the  hand  and  seal  of  the 
sheriff;"  for  undef  that  general  allegation  he 
must  prove  that  it  was  under  hand  and  seal  if 
traveraed.    Dawes  v.  Papworth,  Willes,  408. 

If  the  law  of  a  foreign  country,  or  of  a  colony, 
is  stated  in  any  pleading,  the  ail^ation  may  be 
traversed  as  matter  of  &ct ;  but  where  the  alle- 
gation is,  that  certain  transactions  took  place 
abroad,  by  virtue  of  which  the  party  pleading 
acquired  certain  rights,  the  virtute  cujus  is 
matter  of  law,  and  cannot  be  traversed.  Astley 
V.  FisJier,  6  C.  B.  672  ;  18  L.  J.,  C.  P.  59  ;  12  Jur. 
1051. 

Action  against  the  clerk  to  the  commissioners 
for  paving  and  lighting  a  town.  The  declaration 
allied,  that  the  plaintiff  paid  to  the  commis- 
sioners a  sum  of  money,  and  thereupon,  by  a 
grant  made  according  to  the  form  of  the  statute, 
five  commissioners,  by  virtue  of  the  act,  in  con- 
sideration of  1,3502.  paid  to  them  by  the  plain- 
tiff, did  grant  to  the  plaintiff  an  annuity  of  1402. 
out  of  the  rates  to  arise  by  virtue  of  the  act,  to 
be  paid  quarterly;  that  a  quarterly  payment 
was  due ;  that  the  oommissioneis  had  money  in 
their  hands,  arising  from  the  rates,  and  were 
requested  to  pay,  and  it  thereupon  became  their 
duty  to  pay;  concluding  with  a  breach,  com- 
plaining of  non-payment.  The  plea  which 
travers^  that  it  was  not  the  duty  of  the  com- 
missioners to  pay,  was  held  bad  on  special  de- 
murrer, as  it  tendered  a  mere  issue  of  law. 
Cane  v.  Chapman,  1  N.  &  P.  104 ;  5  A.  &  £. 
647;  2H.  &W.  855. 

The  virtute  cujus  may  be  traversed  where  it 
involves  matter  of  fact ;  but  not  where  it  in- 
volves a  mere  matter  of  law.  Lucas  v.  NoekellSf 
3  M.  &  Scott,  650 ;  10  Bing.  157 ;  1  C.  &  F. 
438. 

A  plea  traversing  the  damage  only  is  bad.  In 
an  action  on  a  contract  that  a  ship  should  sail 
from  Hamburgh,  being  tight,  staunch,  and 
strong,  and  proceed  to  Lima,  the  declaration 
alleg^,  by  way  of  breach,  that  the  ship  when 
she  sailed  was  not  tight,  staunch,  and  strong, 
and  that  though  she  did  sail  from  Hambuigfi, 
yet  by  reason  of  her  not  being  tight,  &c.,  she 
was  obliged  to  put  back  to  Altona,  and  was  by 
reason  thereof  detained  at  Altona  a  long  space 
of  time : — Held,  that  a  plea  was  bad,  traversing 
that  the  detention  at  Altona  was  caused  by 
the  vessel  not  being  tight,  staunch,  and  strong. 
Porter  v.  Izat,  2  gSc,  54. 

Where  special  damage  is  alleged  in  the  dc* 
claration,  and  is  essential  to  the  maintenance 
of  the  action,  such  special  damage  may  be  tra- 
versed, and  if  not  traversed  is  admitted.  Perring 
V.  Harris,  2  M.  &  Bob.  5. 

But  where  the  special  damage  is  not  the  gist 
of  the  action,  but  a  consequence  only  of  the 
right  of  action,  a  traverse  c^  such  allegation  is 
immaterial  and  improper.  Smith  v.  ThcmaSf 
2  Bing.  N.  C.  380 ;  1  Hodges,  355 ;  4  D.  P.  C. 
333. 

10.  Depabtube. 

If  a  plaintiff  in  his  declaration  avers  the  per- 
formance of  a  condition  precedent,  and  the  de- 
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fendant  denies  this,  and  the  plaintiff  replies 
matter  of  ezcose  for  not  peiforming  the  condi- 
tion, this  is  a  departure.  Perry  v.  Smithy  Car. 
&  M.  654. 

To  an  action  on  a  charter-party,  the  defen- 
dant pleaded,  that  at  the  time  it  was  made  the 
plaintiff  represented  to  him  that  the  ship  was 
then  at  W.,  and  that  he  entered  into  the  charter- 
party,  confiding  in  that  representation,  and  that 
the  ship  was  not  at  that  time  at  W.  Replication, 
that  the^laintiff,  when  he  made  the  representa- 
tion, believed  it  to  be  trae,  and  that  the  ship  at 
the  time  was  in  fact  on  her  homeward  voyage 
from  W.  Rejoinder,  that  the  representation  was 
contained  in  the  charter-party,  and  was  part  of 
the  contract : — Held,  a  departure  from  the  plea. 
MUott  V.  Vim  Glehn,  18  L.  J.,  Q.  B.  221. 

Departure  in  pleading  is  ground  of  general 
demurrer.  Brine  v.  Great  Western  Railway 
Company,  2  B.  &  S.  402;  31  L.  J.,  Q.  B. 
101 ;  8  Jur.,  N.  S.  410 ;  6  L.  T.  50 ;  10  W.  R. 
341. 

A  declaration  alleged  that  a  railway  company 
wrongfully  raised,  made,  and  formed,  and  caused 
to  be  raised,  made,  and  formed,  an  embankment 
of  earth  near  a  house,  and  wrongfully  continued 
the  same,  by  reason  whereof  quantities  of  water 
ran  and  flowed  to  and  into  the  house,  whereby 
the  same  became  greatly  injured,  wetted,  and 
damaged.  Plea,  that  the  embankment  was 
raised,  made,  and  formed,  and  continued  by  the 
company,  under  and  by  virtue  of  acts  of  parlia- 
ment. Replication,  that  the  running  and  flow- 
ing of  the  water  to  and  into  the  house  were 
occasioned  by  the  wrongful  construction,  negli- 
gent and  improper  raising,  making,  and  forming 
of  the  embankment,  and  the  want  of  proper  and 
sufficient  drains  to  the  same : — ^Held,  that  the 
replication  was  no  departure.    Ih, 

A  replication,  on  equitable  grounds,  to  a  plea 
of  infancy,  that  the  defendant  fraudulently  con- 
tracted the  debt  by  means  of  a  false  and  fraudu- 
lent representation  that  he  was  of  age,  is  bad, 
on  the  ground  of  departure,  and  disclosing  no 
answer  in  equity.  De  Boo  v.  IbHeVf  12  C.  B., 
N.  S.  272  ;  S.  i>.,  Bartlett  v.  WelU,  1  B.  &  S. 
836  ;  31  L.  J.,  Q.  B.  67  ;  8  Jur.,  N.  S.  762. 

For  other  instances  of  departure,  see  Meyer  v. 
Haworth,  3  N.  &  P.  462  ;  WUders  v.  Stevens,  15 
M.  &  W.  208  ;  15  L.  J.  Ex.  108. 


11.  Rule  of  construction  op  Pleadings. 

•Where  a  declaration  or  other  pleading  is  sus- 
ceptible of  a  construction  that  will  make  it 
good,  it  is  not  competent  to  the  party  pleading 
it  to  insist  upon  a  construction  that  will  make 
it  bad.  Moore  v.  Poster,  6  C.  B.  220  ;  6  D.  &  L. 
362. 

It  is  a  general  rule  in  pleading  that  an 
equivocal  expression  shall  be  construed  against 
the  party  using  it ;  but,  if  the  other  party 
pleads  over,  it  shall  be  construed  in  that  sense 
which  will  support  the  previous  pleadings. 
Hohson  V.  Middleton,  9  D.  &  R.  249  ;  6  B.  &  C. 
295. 

An  allegation,  though  of  itself  immaterial,  if 
stated  as  the  basis  of  a  proposition  upon  which  a 
plea  depends,  becomes  important,  and,  being 
negatived  by  the  finding  of  the  jury,  defeats  the 
plea.    Bex  v.  Peto,  1  Y.  &  J.  87. 

Where  a  plea  refers  expressly  to  the  exception 
of  another  plea,  and  also  contains  an  averment 


of  performance  of  covenants  in  the  deed,  which 
deed  is  set  forth  in  the  plea  referred  to,  but  not 
mentioned  in  the  exception  to  that  plea,  the 
two  pleas  may  be  taken  together.  Mnougal  v. 
Bobei-tson,  4  Bing.  436 ;  1  M.  &  P.  147  ;  2  Y.  & 
J.  11. 

A  plea,  whether  coming  before  the  court 
on  motion  for  judgment  non  obstante  veredicto, 
or  on  demurrer,  is  to  receive  a  fair  and  a  reason- 
able construction,  and  if  ambiguous,  is  to  be 
construed  most  strongly  against  the  party  plead- 
ing. Goldham  v.  Edwards,  18  C.  B.  389  ;  25 
L.  J.,  C.  P.  223  ;  2  Jur.,  N.  S.  493— Ex.  Ch. 

Recourse  cannot  be  had  to  a  replication  for 
the  purpose  of  curing  a  defect  in  a  plea.  Loch' 
wood  V.  Nash,  18  C.  B.  536. 

A  party  may  avail  himself  of  admissions  or 
statements  of  particular  facts  in  the  pleadings 
of  the  opposite  party,  and  one  pleading  may  be 
cured  by  admissions  in  another,  although  the 
latter  may  have  been  demurred  to.  Hyde  v. 
Watts,  1  D.  &  L.  479  ;  12  M.  &  W.  264  ;  13  L. 
J.,  Ex.  41. 

If  a  declaration  contains  allegations  capable 
of  being  understood  in  two  senses,  and  in  one 
sense  it  will  sustain  the  action,  and  in  the  other 
it  will  not,  after  verdict  it  must  be  construed  in 
the  sense  which  will  sustain  the  action.  Em- 
mens  v.  Elderton,  4  H.  L.  Cas.  624  ;  13  C.  B. 
495  ;  18  Jur.  21, 

The  rule  that  pleadings  are  to  be  taken  most 
strongly  against  the  party  pleading  is  subject, 
both  at  law  and  in  equity,  to  an  exception  as  to 
the  pleading  of  matters  that  are  peculiarly 
within  the  knowledge  of  the  opposite  party. 
Murphy  V.  Glass,  2  L.  R.,  P.  0.  408 ;  20  L,  T. 
461  ;  17  W.  R.  692  ;  6  Moore,  P.  C.  0.,  N. 
S.  1. 

Held,  accordingly,  that  in  an  action  against  a 
guarantor  of  a  portion  of  a  debt,  a  plea  of  set-off 
of  a  claim  of  the  principal  debtor  against  the 
plaintiff  ought  to  be  taken,  in  favour  of  the 
defendant,  to  mean,  though  it  did  not  so  aver, 
that  the  portion  guaranteed  was  the  only  portion 
of  the  debt  remaining  undischarged  when  the 
claim  attempted  to  be  set  off  arose.    Ih, 


II.  DECLARATIONS. 

1.  COMMBNOEMBNT  AND  CONCLUSION. 

Generally.] — A  declaration  omitting  to  state 
whether  a  plaintiff  sues  in  person  or  by  attorney, 
is  irregular,  but  an  application  to  set  it  aside 
should  be  made  at  chambers.  White  v.  Folt- 
ham,  3  C.  B.  658 ;  4  D.  &  L.  454  ;  18  L.  J., 
C.  P.  14. 

But  where  a  declaration  is  delivered  in  the 
name  of  a  person  as  the  attorney,  but  who  iik 
fact  is  not  so,  the  defendant  cannot  treat  the 
declaration  as  a  nullity,  and  sign  judgment. 
Bayley  v.  Thompson,  2  D.  P.  C.  655  ;  2  C.  &  M. 
673. 

The  date  of  the  writ  need  not  be  stated  in  the 
declaration.  Du  Pr4  v.  Langridge,  2  D.  P.  C. 
684. 

Aooordanoe  witli  Proeest.  ]  — ^A  writ  of  summons 
described  a  plaintiff  "executor,"  not  stating 
that  he  sued  "  as  executor."  The  declaration 
was  general,  without  such  description : — Held, 
no  variance.  Free  v.  White,  1  D.,  N.  S.  686  ;  6 
Jur.  170. 
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A  writ  being  genenL  and  the  declaration 
special,  as  assignee : — ^Held.  no  ground  for  setting 
them  aside  as  irregolar.  Kjuncle$  ▼.  Joknton,  2 
D.  P.  C.  653. 

The  names  of  two  defendants  having  been  in-  . 
serted  in  the  writ  of  sommons,  separate  prooeed- 
ingB  were  taken  against  each : — Held,  inegolar. 
Pepper  ▼.  WTuUley,  1  Bing.  N.  C.  71 ;  2  D.  P.  C. 
821. 

Upon  a  writ  against  several,  the  pUuntiiE  may  ' 
declare  against  one  only ;  bat  if  he  declares 
against  any  other  afterwskrds,  he  will  be  irre-  ^ 
gnlar.     Caldwell  r.  Blah;,  2  C,  M.  &  B.  249  ;  3  ' 
D.  P.  C.  656 ;    I  Gale,  157 ;   8,  P.,  Gtrson  t. 
Dowding,  4  D.  P.  C.  297  ;  I  H.  &  W.  507. 

2.  Names  of  Parties. 

It  is  no  objection  to  a  declaration,  that  the 
parties,  having  been  once  called  by  their  names, 
are  afterwards  designated  by  the  terms  "the 
said  plaintiff,"  and  "the  said  defendant." 
DarUon  v.  Savage,  2  Marsh.  101 ;  6  Taont  121, 
406. 

In  an  action  against  forty-six,  the  ooort 
ordered  the  word  "defendants"  to  be  sobsti- 
tuted  for  their  names  in  aU  the  places  where 
they  occurred,  except  the  first.  Meeke  v.  Ox- 
lade,  1  N.  B.  289. 

Althongh  an  act  of  parliament  authorizes  an 
insurance  company  to  sue  in  the  name  of  their 
secretary ;  yet  if  he  brings  an  action  he  must 
allege  that  he  brings  it  as  such  secretary,  and  it 
is  not  sufficient  for  him  to  declare  in  his  own 
individual  capacity.  €hithrie  v.  Fisher^  3  Stark. 
151. 

A  declaration  described  the  defendant  as 
"  Mary,"  and  alleged  that  the  defendant  disre- 
garded her  promises.  The  plea  commenced,  *'  and 
the  defendant,  by  B.  his  attorney,"  and  used  the 
masculine  pronoun  : — Held,  that  this  change  in 
the  possessive  pronoun  was  no  ground  for  a  spe- 
cial denfurrer.  Mahon  v.  Towruend,  1  D.,  N.  S. 
634  ;  6  Jur.  154. 

A  defendant  was  baptized  Bichard  James,  and 
was  called  in  the  declaration  James  Bichard  ; 
this  was  a  misnomer,  and  might  have  been 
pleaded  in  abatement  before  3  &  4  Will.  4,  c.  42, 
s.  11.    Jones  V.  Macquillin,  5  T.  B.  195. 

In  a  writ  and  notice  of  declaration,  the  defen- 
dant was  named  Bichard — ^in  the  declaration 
Joseph  ;  judgment  by  default  was  signed  in  the 
latter  name : — Held,  that  the  judgment  was 
regular,  and  that  though  the  declaration  might 
have  been  objected  to  as  varying  from  the  writ, 
yet  the  application  should  have  been  made 
within  four  days  from  the  service  of  the  notice 
of  declaration,  or  at  least  before  the  time  for 
pleading  had  expired.  Kitchen  v.  RootSy  5  M.  & 
W.  522  ;  8  D.  P.  C.  232. 

A  defendant,  whose  name  was  Cocken,  was 
arrested  upon  a  capias  against  him  by  the  name 
of  Cocker  ;  he  gave  a  bail-bond  to  the  sheriff  in 
the  name  of  Cocken  sued  as  Cocker;  and  the 
bail-bond  being  afterwards  assigned  to  the  plain- 
tiff, he  declar^  thereon  against  the'defendant  as 
Cocken  sued  by  the  name  of  Cocker.  The  de- 
fendant pleaded  that  no  such  writ  as  that  stated 
in  the  declaration  was  issued  against  him.  It 
was  admitted  that  he  was  the  real  defendant. 
The  plaintiff  was  nonsuited,  but  the  court  set 
aside  the  nonsuit,  and  ordered  a  verdict  to  be 
entered  for  the  plaintiff,  because,  in  point  of 
fact,  there  was  a  writ  against  the  defendant  by 


the  name  of  Cocker.  Fimeh  v.  Cbelun.  3  D.  P.  C. 
678 :  2  C,  M.  &  B.  196  ;  1  Gale,  130 ;  5  Tyr. 
774. 

A  person  being  sued  by  the  name  of  *'  Jona- 
than<,  otherwise  John  Soans,"  was  no  cause  of 
demurrer  to  the  declaration :  for,  non  constat, 
that  it  was  not  all  one  Christian  name.  8c9tt  v. 
Scant,  3  East,  111. 

A  plaintiff  having  declared  as  Henry  H.  Lind- 
ficy.  xnsteEul  of  setting  forth  his  second  name  in 
fall,  the  court  refused  to  set  aside  the  declara- 
tion as  iiregnUff.  Lindsey  v.  VTelU,  3  Bing.  N. 
C.777;  4  Scott,  471  ;  Hodges,  97;  5D.P.C.618. 

No  advantage  can  be  taken  at  the  trial  of  a 
misnomer  of  the  plaintiff,  though  there  is  a 
person  of  the  name  erroneously  used.  Moody 
V.  Aslatt,!  C.,M.  &  B.  771 ;  5  Tyr. 492;  1  Gale, 
47. 

It  is  a  question  of  fiict  who  is  the  real  plaintiff. 
lb. 

The  omission  of  the  christian  names  of  persons 
mentioned  in  pleadings  (unless  excused  by  aver- 
ment) was  a  ground  of  special  demurrer.  AppU- 
matu  V.  Blanrke,  14  M.  &  W.  154  ;  S.  P.,  EUdile 
V.  Maclean,  15  M.  &  W.  277  ;  Oatty  v.  Field,  9 
Q.  B.  431  ;  15  L.  J.,  Q.  B.  407  ;  10  Jur.  980 ; 
J>rw  V.  Webb,  9  Q.  B.  427  ;  15  L.  J.,  Q.  B.  407 ; 
10  Jur.  980 ;  Naek  v.  Collier  or  Colder,  5  D.  &  L. 
341  ;  5  C.  B.  177;  17  L.  J.,  C.  P.  91  ;  Tkrner  v. 
Pitt,  3  C.  B.  701 ;  Sturge  v.  Rakn,  4  Ex.  66  ;  19 
L.  J.,  Ex.  119. 

The  describing  a  defendant  in  a  declaration  by 
his  surname  and  the  initials  only  of  his  christian 
name,  is  not  a  misnomer  amendable  imder  3  &  4 
WiU.  4,  c.  42,  s.  11 ;  but  an  insufficient  designa- 
tion, of  which  advantage  must  have  been  taken 
by  special  demurrer.  Miller  v.  Hay,  3  Ex.  141 ; 
18  L.  J.,  Ex.  487  ;  12  Jur.  985. 

Where  a  single  vowel  immediately  precedes  a 
surname,  the  court  will  understand  such  vowel 
to  be  the  christian  name  of  the  party.  Kinnerdey 
V.  Knott,  7  D.  &  L.  128  ;  7  C.  B.  980  ;  18  L.  J., 
C.  P.  281  ;  13  Jur.  658. 

A  declaration  described  a  bill  as  made  by 
"  certain  persons  under  the  name,  style  or  firm  A 
James  Chandler  &  Son,"  and  as  indorsed  to  the 
plaintiff  by  the  said  James  Chandler  &  Son  : — 
Held  good,  on  special  demurrer.  Smith  v.  Ball, 
9  Q.  B.  361. 

A  declaration  by  indorsee  against  acceptor  of  a 
bill  of  exchange,  stated  it  to  be  drawn  by  "  cer- 
tain persons  by  and  under  the  name,  style,  and 
firm  of  G.  &  Son,"  and  that "  the  said  persons 
by  and  under  the  said  name,  style,  and  firm  of 
G.  &;  Son,"  indorsed  it : — Held,  on  special  de- 
murrer, that  this  was  a  sufficient  description  of 
the  drawers  and  indorsers.  Tigar  v.  Gordon,  9 
M.  &  W.  347  ;  1  D.,  N.  S.  892. 

The  statement  of  the  names  of  persons  plead- 
ing is  not  necessary  when  it  woula,  by  reason  of 
their  number,  lead  to  prolixity.  Kingsford  v. 
Button,  1  L.,  M.  &  P.  479. 

In  an  action  against  a  maker  of  a  promissory 
note,  a  plea,  that  it  was  made  by  him  as  treasurer 
of  a  society,  which  consisted  of  divers  persons,  to 
wit,  fifty  persons,  and  was  called  the  Silurian 
Lodge  of  Oddfellows,  was  bad,  on  special  de- 
murrer, for  not  stating  the  names  of  the  persons 
who  composed  the  society,  or  alleging  a  reason 
for  the  omission.  Williams  v.  Miles,  6  D.  &  L. 
433  ;  18  L.  J.,  Ex.  295. 

A  company  may  be  declared  against  by  the 
name  by  which  it  is  known,  without  alleging  it 
to  be  chartered  or  incorporated  or  registered. 
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Woolfv,  City  Steamboat  Company^  7  C.  B.  103  ; 
13  L.  J.,  C.  P.  126  ;  13  Jur.  456. 

Therefore  when  a  declaration  described  the 
defendants  as  "  The  City  Steamboat  Company  ; " 
— Held,  a  sufficient  description.    Ih. 

3.  Common  Forms. 
a.  In  General. 

The  forms  in  Schedule  (B.)  to  15  &  16  Vict.  c. 
76,  ought  to  be  followed  by  practitioners  in  the 
cases  to  which  they  are  applicable.  WilhiTiaon 
y.  Sharland,  10  Ex.  724 ;  24  L.  J.,  Ex.  116  ;  1 
Jur.,  N.  S.  144. 

A  declaration  for  freight  stating  that  "  the  de- 
fendants are  indebted  to  the  plaintiff  for  freight 
for  the  conveyance  of  goods  is  bad,  for  not  fol- 
lowing the  form  given  in  the  above  schedule, 
which  contains  the  words,  **  for  money  payable 
by  the  defendant  to  the  plaintiff,"  and  for  not 
shewing  any  debt  due  in  pnesenti.  Place  v.  Pott$^ 
8  Ex.  705  ;  22  L.  J.,  Ex.  269  ;  17  Jur.  1168. 

The  defect  is  cured  by  pleading  over.  Wilkin- 
son V.  Sharland,  10  Ex.  724  ;  24  L.  J.,  Ex.  116  ; 
1  Jur.,  N.  S.  144. 

But  a  declaration  stating  that  *^the  plaintiff 
sues  the  defendant  for  money  found  to  be  due 
from  the  defendant  to  the  plaintiff  upon  accounts 
stated  between  them,"  is  a  sufficient  compliance 
with  the  form  in  the  above  schedule.  Fogg  v. 
Nudd,  3  El.  &  Bl.  660 ;  23  L.  J.,  Q.  B.  289. 

A  declaration  alleging  that  the  defendant  was 
indebted  to  the  plaintiff  in  a  certain  quantity  of 
wheat  for  tolls,  without  stating  the  value,  was 
bad  on  special  demurrer.  Reading  (^Afayor) 
V.  Clarke,  4  B.  &  A.  268. 

In  a  declaration  for  money  lent,  it  is  unneces- 
sary to  aver  that  the  money  was  lent  at  the  de- 
fendant's request.  Victors  v.  DavieSj  12  M.  & 
W.  758. 

The  common  count  for  interest  is  good.  Nor- 
denstrom  v.  Pitt,  13  M.  &  W.  723  ;  2  D.  &  L. 
672  ;  14  L.  J.,  Ex.  150. 

A  declaration,  containing  three  counts,  com- 
menced, that  "  A.  B.,  by  his  attorney,  complains, 
&;c.,  who  has  been  summoned."  Second  count, 
for  work  and  materials  "provided  for  the  de- 
fendant, at  his  request."  Breach,  in  last  count, 
**  that  the  defendant  had  not  paid  the  same  :  " — 
Held,  on  special  demurrer,  that  the  first  and  last 
counts  were  good ;  and  the  second  bad.  Berdoe 
V.  Spittle,  1  Ex.  175. 

The  common  counts  are  separate  and  distinct 
counts  for  the  purposes  of  pleading.  Jourdain 
V.  Johnson,  6  l^r.  524 ;  4  D.  P.  C.  534  ;  1  Gale, 
312. 

The  breach  of  an  agreement  to  carry  goods  in 
consideration  of  the  carriage  of  other  goods, 
which  is  executed  by  the  carriage  of  the  goods, 
does  not  support  a  common  count  stating  that 
the  defendant  is  indebted  in  money  to  the  plaintiff 
for  the  carriage  of  goods  at  his  request.  Brace- 
girdle  V.  JSinks,  9  Ex.  361 ;  2  C.  L.  R.  991 ;  23 
L.J.,  Ex.  128;  18  Jur.  70. 

A  count  for  30^.,  for  goods  sold  and  for  money 
lent,  is  only  one  count,  stating  two  considera- 
tions. Morse  v.  James,  11  M.  &  W.  931  ;  1  D.  & 
L.  240. 

A  declaration  stated  that  the  defendant  was 
indebted  to  the  plaintiff  in  800^.  for  work  of  the 
plaintiff,  as  an  attorney  for  the  defendant,  and  at 
his  request,  and  for  other  work  of  the  plaintiff, 
by  him  done  for  the  defendant  and  at  his  request, 


and  for  moneys  paid  for  the  defendant  ("  at  his  re- 
quest "  omitted),  and  for  moneys  had  and  received 
for  the  use  of  the  plaintiff,  and  for  moneys  found 
to  be  due  from  the  defendant  to  the  plaintiff  on 
an  account  stated : — Held,  on  motion  in  arrest  of 
judgment,  that  the  declaration  was  sufficient  after 
verdict,  that  it  contained  one  count  only,  and 
that  the  jury  was  to  be  presumed  to  have  given 
their  verdict  on  that  part  of  it  which  was  suffi- 
cient. McGregor  v,  tf raves,  3  Ex.  34  ;  18  L.  J., 
Ex.  109. 

4.  Special  Declarations. 
a.  On  Contraots. 

Generally.] — ^A  count  stating  a  promise  to  pay 
a  sum  of  money  to  the  plaintiff,  without  alleging 
to  whom  the  promise  was  made,  is  insufficient. 
Price  V.  Ikuton,  1  N.  &  M.  303  ;  4  B.  &  Ad.  433. 

It  is  not  necessaiy  in  declaring  on  a  parol 
agreement,  to  set  out  the  whole  of  the  instrument ; 
it  is  sufficient  to  set  out  that  part  of  it  only  to 
which  the  particular  breach  applies.  Ward  v. 
Smith,  11  Price,  19. 

If  the  part  omitted  does  not  qualify  that  which 
is  stated.     Tempest  v.  Rawlings,  13  East,  18. 

So,  it  is  sufficient  if  a  declaration  shews  so 
much  of  the  terms  beneficial  to  the  plaintiff  in  a 
contract,  as  comprehend  the  point  for  the  failure 
of  which  the  plaintiff  sues.  CotteriU  v.  Cuff,  4 
Taunt.  285. 

In  declaring  upon  a  contract,  not  under  seal, 
consisting  of  sevenJ  distinct  parts  and  collateral 
provisions,  it  is  sufficient  to  state  so  much  of  it 
as  contains  the  entire  consideration  for  the  act, 
and  the  entire  act  or  duty  which  is  to  be  done 
(including  the  time,  manner,  and  other  circum- 
stances of  its  performance),  in  virtue  of  such 
consideration,  tne  breach  of  which  act  or  duty  is 
complained  of;  but  such  part  of  the  contract, 
which  respects  only  the  liquidation  of  damages, 
after  a  right  to  them  has  accrued  by  a  breach 
of  the  contract,  is  not  necessary  to  be  set  forth  in 
the  declaration,  but  is  only  matter  of  evidence, 
to  be  given  to  the  jury  in  reduction  of  damages. 
Clarke  v.  Gray,  6  East,  564  ;  2  Smith,  622 ;  4 
Bsp.  177. 

Where  the  promise  of  the  defendant  is  alleged 
to  have  been  made  in  consideration  of  a  certain 
service  to  be  performed  by  the  plaintiff,  amongst 
other  things ;  the  omission  to  specify  the  other 
branches  of  the  consideration  included  under  the 
term  "  other  things,"  is  no  ground  of  nonsuit, 
unless,  upon  the  production  of  the  agreement, 
in  which  such  other  branches  of  the  considera- 
tion are  specified,  they  appear  to  contain  matter 
in  the  nature  of  a  condition  precedent.  Clark  v. 
Morrell,  2  Scott,  N.  R.  17  ;  1  M.  &  G.  841  ;  9  D. 
P.  C.  461. 

Where  a  defendant  agreed  to  pay  the  plaintiff 
25Z.  in  full  for  his  share  of  the  costs  of  a  lease  to 
the  defendant,  to  be  procured  by  the  plaintiff, 
and  to  be  prepsired  by  his  solicitor,  and  an 
agreement  for  so  procuring  it :  —Held,  that  the 
declaration  was  sustainable  without  any  allega- 
tion that  costs  had  been  incurred,  or  of  their 
amount,  or  that  notice  had  been  given  thereof  to 
the  defendant.  Tovmsend  v.  Bums,  1  C.  &  M. 
177 ;  3  Tyr.  104  ;  1  D.  P.  C.  629. 

"Where  it  is  not  material  to  aver  a  request  at 
all,  a  request  laid  in  the  declaration  to  pay  the 
debt  before  it  is  due  is  not  bad.  Frampton  v. 
Coulson,  1  Wils.  33. 
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A  declaration  stated  *'that  the  defendant  and 
J.  S.,  by  a  promise  in  writing,  promised  the 
plaintiffs  ill  the  words  and  figures  following,  that 
is  to  say,"  &c.;  it  then  set  out  a  joint  and  several 
guarantee  in  hasc  verba : — Held,  sufficient.  Mor- 
rmm  v.  Trerichard^  4  M.  &  G.  709. 

A  declaration  allied,  that  the  plaintiff  agreed 
to  sell,  and  the  defendant  to  buy,  building 
ground  for  120Z.,  which  the  defendant  agreed  to 
pay  the  plaintiff  on  or  before  the  expiration  of 
four  years,  with  interest  at  bl.  per  cent.,  half- 
yearly,  until  paid  ;  and  that  the  four  years  had 
not  expired,  that  the  120Z.  had  not  been  paid, 
and  that  12Z.  had  become  due  for  interest : — 
Held  good ;  and  that  the  plaintiff  was  not 
bound  to  aver  that  he  had  delivered  possession 
of  the  land,  or  that  he  had  title  to  the  land,  or 
was  ready  and  willing  to  convey  it.  Wilis  v. 
Smith,  10  M.  &  W.  355  ;  2  D.,  N.  S.  215. 

In  an  action  by  A.  against  B.,  the  declaration 
set  out  an  agreement,  under  which  B.  was  to  be 
let  into  possession  of  a  public-house,  and  to  pur- 
chase fittings,  &c.,  for  66^.,  4Z.  to  be  paid  imme- 
diately, and  the  residue  on  the  30tn  July,  on 
which  day  B.  was  to  be  let  into  possession  ;  and 
if  either  party  made  default  or  failed  to  fulfil 
the  agreement,  he  was  to  forfeit  30Z.  to  the 
other,  on  demand.  Averment,  that  A.  was 
always  ready  and  willing,  and  offered  to  give 
possession  and  to  sell  and  deliver  the  fittings, 
&c.  Breach,  that  although  B.  paid  the  4Z.,  yet 
he  did  not  pay  the  plaintiff  the  61 Z.  or  any  part 
thereof,  or  pay  the  plaintiff  the  30^.  or  any  part 
thereof : — ^Held,  that  the  breach  was  sufficient, 
notwithstanding  the  reference  to  the  clause  of 
forfeiture  by  the  introduction  of  the  words 
negativing  the  payment  of  the  30Z.  Maylam  v. 
Norrit,  1  C.  B.  244  ;  2  D.  &:  L.  829  ;  14  L.  J.,  C. 
P.  16. 

Ezoeptions  and  ilnalifloationfl.] — In  an  action 
by  the  freighter  against  a  shipowner  for  breach 
of  a  charter-party  of  affreightment,  the  declara* 
tion  stated  that  it  was  agreed  that  the  ship 
should  sail  to  S.  H.,  and  there  load  coals,  and 
proceed  to  L.  and  deliver  the  cargo;  freight 
being  payable  per  ton  (the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  dangers 
and  accidents  of  the  seas,  rivers  and  navigation 
of  whatsoever  nature  and  kind  during  the 
voyage,  always  excepted).  That  the  charter-party 
should  be  in  f oree  for  six  voyages,  and  that  they 
should  not  be  later  than  the  last  day  of  February, 
1853.  Averment,  that  the  plaintiff  did  all  things 
necessary  to  entitle  him  to  have  the  six  voyages 
performed,  and  had  always  been  ready  and  will- 
ing to  do  all  things  required,  yet  the  ship  did 
not  make  the  six  voyages,  and  that  the  defen- 
dant did  not  permit  the  vessel  for  the  fourth 
time,  or  for  any  time  except  three  times,  to  pro- 
ceed to  S.  H.  and  load  coals : — ^Held,  that  the 
declaration  was  good,  it  not  being  necessary  for 
the  plaintiff  to  negative  the  fact  of  the  defendant 
being  within  any  of  the  exceptions  in  the  charter- 
party,  it  being  the  duty  of  the  defendant  if  he 
relie^i  upon  such  exceptions  to  plead  it.  Wheeler 
V.  Savidi^Cy  9  Ex.  668 ;  2  C.  L.  R.  1077  ;  23  L. 
J.,  Ex.  221. 

Tn  an  action  by  a  traveller  against  his  em- 
ployer for  wrongfully  dismissing  him,  the  decla- 
ration alleged  that  the  defendant  hired  the 
plaintiff  for  a  year,  at  a  yearly  salary.  The 
defendant  pleaded  non  assumpsit  at  the  trial ;  it 
appeared  that  the  hiring  was  such  as  was  stated. 


but  that  by  usage  of  the  trade  there  was  always 
engrafted  in  such  contracts  a  mutual  power  of 
determining  the  hiring  by  giving  three  months' 
notice : — Held,  that  the  plaintiff  ought  to  have 
imported  the  usage  into  his  statement  of  the  con* 
tract,  and  that  the  variance  was  f&tal.  Metzner 
V.  Bolton,  9  Ex.  518  ;  2  C.  L.  R.  685  ;  23  L.  J., 
Ex.  130. 

Where  a  plaintiff  declares  upon  an  agreement 
in  writing,  the  defendant  cannot  in  ple^ling  rely 
upon  oral  matter  introducing  a  qualification  of 
the  contract  declared  on,  or  shew  that  it  was 
made  subject  to  conditions  which  do  not 
appear  upon  the  face  of  it.  Canham  v.  Barry ^ 
15  C.  B.  697 ;  3  C.  L.  R.  487 ;  24  L.  J.,  C.  P. 
100  ;  1  Jur.,  N.  S.  402. 

Coudderation.]— Where  a  declaration  states 
several  matters  as  a  condition  for  the  defendant's 
promise,  though  all  are  not  good,  yet,  if  a  suffi- 
cient consideration  remains,  it  is  enough  to  sup* 
port  the  promise  laid  in  the  declaration.  King 
v.  Sears,  2  C,  M.  &  R.  48  ;  5  Tyr.  587 ;  1  Gale. 
241. 

It  is  only  neceasaiy,  in  cases  of  executed  con- 
siderations, to  state  that  the  consideration  for  the 
defendant's  promise  moved  at  his  special  instance 
and  request.    Ih, 

Allegations  of  Time.]— It  is  not  necessary  to 
shew  on  the  face  of  a  declaration,  that  the 
cause  of  action  accrued  bdfore  the  writ  issued. 
Owen  V.  WaZters,  5  D.  P.  C.  824 ;  2  M.  &  W. 
91. 

A  plaintiff  'declared  that  theretofore,  to  wit,, 
on  the  31st  of  May,  1826,  by  an  agreement  in 
writing  then  made,  the  defendant's  testator  con- 
tracted, within  two  years  from  Midsummer  then 
next,  to  build  certain  houses ;  assigning  for 
breach,  that  the  houses,  at  the  time  of  the  com* 
mencement  of  the  action  (in  1839),  were  nnbuilt, 
contrary  to  the  agreement : — Held  bad,  for 
not  shewing  distinctly  that  two  years  from  Mid- 
summer next  after  the  making  of  the  agreement 
had  elapsed  before  the  commencement  of  the 
suit.  Parkinson  v.  Whitehead,  2  Scott,  N.  R. 
620  ;  2  M.  &  G.  329. 

Action  on  an  agreement  to  supply  the  plaintiff 
with  beer  within  twelve  months  after  the  date  of 
the  agreement.  Breach,  that  the  defendant  did 
not  supply  the  plaintiff  with  beer,  according  to 
the  agreement : — Held,  that  the  declaration  was 
not  bad  for  want  of  an  averment  that  the  defen-^ 
dant  did  not  within  twelve  months  from  the 
date  of  the  agreement  supply  the  beer ;  also  that 
the  objection  was  cured  by  pleading  the  Statute 
of  Limitations.  Fannin  v.  Anderson,  7  Q.  B. 
811 ;  14  L.  J.,  Q.  B.  282  ;  9  Jur.  969 ;  S,  P., 
Bury  V.  Blogp,  12  Q.  B.  877. 

The  plaintiffs  declared,  that  theretofore,  to 
wit,  on  the  24th  December,  1835,  by  an  agree- 
ment in  writing  made,  it  was  agreed  that  certain 
bills,  which  had  been  drawn  upon  a  company  of 
which  the  defendant  was  a  member,  should  be 
paid  by  the  plaintiffs  ;  that  the  plaintiffs  should 
have  the  option  of  taking  shares  in  the  company; 
and  that  in  the  event  of  their  declining  so  to  do, 
the  defendant  and  certain  other  persons  should 
repay  the  sum  so  advanced  by  the  plaintiffs  at 
any  time  after  the  1st  October  then  next,  on  the 
company  having  three  calendar  months'  previous 
notice  requiring  the  same.  The  declaration, 
which  was  dated  16th  December,  1837,  averred, 
that  after  the  making  of  the  agreement,  and 
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more  than  three  calendar  months  before  the 
action,  the  plaintiffs  gave  the  company  notice 
that  thej  declined  to  take  the  shares,  and 
required  payment,  at  the  expiration  of  three 
calendar  months,  of  the  sum  advanced  by  them  : 
— Held,  that,  notwithstanding  the  date  of  the 
agreement  was  laid  under  a  videlicet,  it  suffici- 
ently appeared,  on  the  face  of  the  declaration, 
that  the  action  was  not  prematurely  brought, 
although  it  was  not  alleged  that  the  1st  of 
October  next  after  the  making  of  the  agreement 
had  elapsed  before  the  action.  Harrison  v^ 
Heathom,  6  Scott,  N.  R.  121  ;  5  M.  &  G.  322 ; 
12  L.  J..  C.  P.  158. 

A  declaration  stated  that  the  plaintiff,  being 
possessed  of  a  bill  of  exchange,  the  defendant 
bought  of  the  plaintiff,  and  the  plaintiff  sold  to 
the  defendant,  the  bill  for  200/. ;  and  it  was 
agreed,  that  upon  E.  handing  over  to  the  plaintiff 
the  200Z.,  the  bill  should  be  delivered  to  K.  It 
then  alleged  that  the  plaintiff  was  ready  and 
willing  to  deliver  the  bill ;  and  that,  although 
the  defendant  had  paid  50/.,  parcel  of  the  200/., 
yet  (although  requested)  he  had  not  paid  the 
residue : — Held  bad,  for  want  of  an  averment 
that  a  reasonable  time  had  elapsed  since  the 
making  of  the  agreement,  notwithstanding  the 
defen(&nt  had  pleaded  over.  Stavert  v.  East- 
wood, 2  D.,  N.  S.  988  ;  11  M.  &  W.  179  ;  12  L.  J., 
Ex.  268. 

A  declaration  stated  that  the  defendant  shipped 
on  board  the  plftintiff^s  barge  goods  to  be  landed 
and  delivered  at  a  particular  dock,  and  in  oon- 
sideration  thereof  the  defendant  promised  to 
receiye  the  goods  in  a  reasonable  time  after 
notice  of  the  plaintiff  being  ready  to  deliver 
them.  It  then  alleged,  that  afterwards  the 
plaintiff  was  ready  to  deliver  the  goods,  but  the 
defendant  refused  to  receive  them  for  an  un- 
reasonable time : — Held,  that  the  declaration 
need  not  shew  that  the  lapse  of  such  reasonable 
time  took  place  before  the  commencement  of  the 
action.  Orangev  v.  Dacre,  1  D.  &  L.  573  ;  12 
M.  &  W.  431 ;  13  L.  J.,  Ex.  93. 

5,  Pebfobxance  OB  Excuse. 

In    an    action  on   a  special  agreement,  the 

Slaintiff  must  aver  performance  of  wha^  is  to  be 
one  on  his  part  or  shew  that  he  was  ready  to 
perform  it.     Collins  v.  O^ihhs^  2  Burr.  899. 

But  where  a  defendant  has  incapacitated  him- 
self from  performing  his  contract,  it  renders 
anything  further  to  be  done  by  the  plaintiff 
unnecessary.    Knight  v.  Crockford,  1  Esp.  190. 

To  a  declaration  for  a  debt  due  on  a  foreign 
contract  entered  into  with  a  plaintiff  abroad,  a 
plea  of  a  composition  deed  made  and  roistered 
whilst  the  plaintiff  resided  abroad,  by  which  the 
defendant  covenanted  to  pay  a  composition  in 
the  pound  to  his  creditors  on  a  day  passed,  must 
shew  that  he  paid  or  tendered  such  composition 
to  the  plaintiff,  notwithstanding  the  plaintiff 
was  abroad  when  it  became  payable,  and  the 
want  of  an  averment  in  such  plea  is  not  cured 
by  an  averment  that  the  defendant  was  always 
r^bdy  and  vnlling  to  pay  to  the  plaintiff  the 
composition  acceding  to  the  provisions  of  the 
deed,  and  that  all  conditions  having  been  per- 
formed, and  all  things  having  happened  neces- 
sary in  that  behalf,  the  plaintiff  became  bound 
by  the  deed  as  if  he  had  executed  the  same. 
I\sssardY^  Mugnier,  18  C.  B.,  N.  S.  286  j  34  L.  J., 
C.  P.  125  ;  11  Jur.,  N.  S.  283  j  11  L.  T.  635. 

VOL.  V, 


A  declaration  stated  that  it  was  agreed  between 

A.  and  B.,  that  A.,  B.  and  C.  should  at  the  ex* 
piration  of  a  reasonable  time  execute  an  inden- 
ture binding  C.  as  an  apprentice  to  A.,  and  that 

B.  should  pay  to  A.  a  premium  of  60/.;  5/.  on  the 
execution  of  the  indenture,  and  the  residue  by 
bills  to  be  drawn  by  A.  and  accepted  by  B. 
Averment,  that  although  a  reasonable  time  for 

B.  and  C.  to  execute  the  indenture,  and  for  B.  to 
pay  the  5/.,  and  to  accept  the  biUs,  had  elapsed, 
and  although  A.  had  always  been  ready  and 
willing  to  execute  the  indenture  and  to  receive 

C.  as  apprentice,  and  although  A.,  at  the  expira- 
tion of  a  reasonable  time,  requested  B.  to  execute 
the  indenture,  and  to  pay  the  5/.,  and  accept  and 
deliver  to  him  the  bills,  yet  B.  did  not  nor  would 
execute  the  indenture  or  pay  the  5/.,  or  accept 
and  deliver  to  A.  the  bills,  but  wholly  refused  so 
to  do,  and  exonerated  and  discharged  A.  from 
tendering  the  indenture  for  execution  and  the 
bills  for  acceptance.  Plea,  that  B.  did  not 
exonerate  and  discharge  A.  from  tendering 
the  indenture  to  him  for  execution,  or  the 
bills  for  acceptance.  The  issue  having  been 
found  for  the  defendant : — Held,  that  the  declara- 
tion would  have  been  clearly  bad  without  the 
averment  of  dispensation,  and,  therefore,  that 
the  issue  taken  tnereon  was  not  an  immaterial 
one,  though  by  reason  of  the  want  of  an  aver- 
ment that  B.  had  notice  of  A.*s  readiness  and 
willingness  to  execute  the  indenture,  the  de- 
claration would  be  insufficient  to  support  a 
judgment  for  the  plaintiff.  Doogood  v.  Uose,  9 
C.  B.  132. 


6.  Aysbment  of  Readiness  and  Wil- 
lingness. 

Mode  and  Effeot.] — In  an  action  for  not 
delivering  bonds  and  other  securities  pursuant 
to  an  agreement,  where  the  consideration-money 
was  to  be  paid  on  the  receipt  of  the  securities  ; 
it  is  not  necessary  to  aver  an  actual  tender  of 
the  money,  an  allegation  of  the  plaintiff  being 
ready  and  willing  to  pay  is  sufficient.  Levy  v, 
Herbert  (Lord),  1  Moore,  56  ;  7  Taunt.  314. 

Action  for  not  accepting  and  paying  for  goods 
according  to  contract,  with  an  averment  of  the 
plaintiff's  readiness  and  willingness  to  deliver 
the  goods,  of  which  the  defendant  had  notice  : — 
Held,  that  the  declaration  was  sufficient,  and  that 
it  was  not  necessary  that  it  should  allege  a  ten- 
der or  offer  to  deliver.  Boyd  v.  Lett,  2  D.  dc  L. 
847  ;  1  C.  B.  222  :  S.  P.,  Jaeksan  v.  Allatoay,  7 
Scott,  N.  R.  875  ;  6  M.  &  G.  942  ;  13  L.  J.,  0.  P. 
84  ;  8  Jnr.  63. 

A  declaration  stated  that  the  plaintiff  was  law- 
fully possessed  for  the  residue  of  a  term,  whereof 
twenty-one  years  from  the  24th  June,  1841,  were 
unexpired,  of  a  house ;  and  thereupon,  on  the 
21st  March,  1841,  it  was  agreed  that  the  plaintiff 
should,  on  or  before  the  24th  June,  1841,  let  the 
same  to  the  defendant  by  a  lease  to  be  granted 
to  the  defendant  for  twenty-one  years,  the  term 
to  commence  from  the  24th  June,  1841.  The  de- 
claration stated  general  performance  by  the 
plaintiff,  and  that  he  was  ready  and  willing  to 
let  the  house  to  the  defendant,  and  to  grant  and 
execute  a  lease  ;  yet  that  the  defendant  did  not 
nor  would  become  the  tenant,  nor  accept  the  lease: 
— Held,  that  the  averment  of  the  plaintiff's  readi- 
ness and  willingness  to  grant  the  lease  was  equi- 
valent to  an  averment  of  hk  hnving  a  title  to 
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grant  it.    De  MedUia  y,  Norman,  9  M.  &W.  820  ; 
2  D.,  N.  S.  239. 

To  a  declaration  complaining  of  a  breach  of  an 
agreement  by  the  defendant  to  buy  of  the  plain- 
tiff, a  patentee,  all  goods  to  be  ordered  by  the 
defendant  for  the  use  of  the  patx^nt,  a  judge 
allowed  the  defendant  to  plead  denying  the 
plaintiff's  readiness  and  willing^iess  to  deliver 
the  goods,  and  also  that  the  goods  which  the 
plaintiff  was  ready  and  willing  to  deliver  were 
not  fit  and  proper  for  working  the  patent.  The 
court  disallowiKl  the  latter  plea,  on  the  ground 
that  the  defence  was  available  under  the  plea  of 
jeadiness  and  willingness.  Griffith  v.  Selbt/y  9 
Ex.  226  ;  2  C.  L.  R.  486  ;  23  L.  J.,  Ex.  226  ;  18 
Jut.  178. 

In  an  action  for  a  breach  of  contract  in  refusing 
to  accept,  at  the  time  appointed  by  the  contract, 
and  to  pay  for  certain  shares  in  a  water,  gas,  and 
market  company  (such  shares  being  by  the  com- 
pany's act  of  parliament  made  personal  estate, 
and  a  form  of  transfer  under  seal  being  given), 
it  is  sufficient  to  aver  that  the  vendor  "  had 
always  been  ready  and  willing  to  do  all  things, 
and  that  all  things  had  happened,  &c.,  necessary 
to  entitle  him  to  the  performance  by  the  defen- 
dant of  his  agreement ; "  and  notice  to  the  de- 
fendant of  the  plaintiff's  readiness  and  willing- 
ness to  transfer  the  shares  is  not  necessary,  or 
a  condition  precedent  to  the  plaintiff*s  right  to 
recover,  it  being,  on  the  contrary,  the  duty  of 
the  purchaser  to  prepare  and  tender  a  transfer 
for  execution  by  the  plaintiff,  and  a  plea  of 
want  of  such  notice  is  bad,  and  no  defence  to 
the  action.     Cohhold  v.  Peto,  27  L.  T.  130. 

A  declaration  stated  a  contract,  whereby  the 
plaintiff,  the  owner  of  a  lighter,  was  to  convey 
goods  for  lighterage,  to  be  landed  and  delivered 
to  the  defendant  at  a  certain  dock  ;  and  the 
defendant  was  to  receive  the  goods  at  the  dock 
from  the  plaintiff,  "  in  a  reasonable  time  after  he 
should  have  notice  of  the  plaintiff  being  ready  to 
land  and  deliver  the  same."  It  then  avenged 
that  the  lighter  afterwards  arrived  with  the 
goods  at  the  dock  ;  *'  and  that  the  plaintiff  was 
ready  to  land  and  deliver  them  to  and  for  the 
defendant,  of  which  the  defendant  had  notice  ; " 
aUeging  that  the  defendant,  although  requested 
to  receive  the  goods,  neglected  and  rcf  us^  so  to 
do  for  an  unreasonable  time  after  such  notice  : — 
Held,  that  the  averment,  that  the  plaintiff  was 
ready  to  land  and  deliver  was  insufficient ;  the 
declaration  should  have  averred  that  the  plaintiff 
was  always  ready  to  land  and  deliver  for  a 
reasonable  period  after  notice.  Granger  v. 
Baore,  1  D.  &  L.  573  ;  12  M.  &  W.  431  ;  13  L.  J., 
^x.  93. 

In  an  action  on  an  agreement,  by  '^  which  the 
plaintiff  agreed  to  sell,  and  the  defendant  to  buy, 
all  that  messuage,  farm  and  lands,  as  comprised 
in  an  indenture  of  lease  for  the  residue  of  a  term 
of  fourteen  years,  and  it  was  further  agreed,  that 
the  plaintiff,  on  receiving  5«.,  and  such  sums  as 
should  be  the  reasonable  value  of  the  fixtures, 
would  execute  an  assignment ;  and  that,  upon 
the  execution  of  such  assignment  and  payment 
made  as  aforesaid,  the  defendant  should  be  put 
in  possession  of  the  premises,  fixtures,  &c  : " — 
Semble,  that  the  execution  of  the  assignment, 
and  the  putting  of  the  defendant  into  possession 
of  Ithe  premises,  &c.,  were  acts  to  be  done  by  the 
plaintiff  contemporaneously  with  the  payment 
of  the  money  by  the  defendant ;  and,  therefore, 
peifonnance  by    the  plaintiff,  or  a   readiness 


and  willingness  to  perform  them,  should  be 
averred  in  the  declaration.  Na^h  v.  Breete^  2 
D.,  N.  S.  1015  ;  11  M.  &  W.  362  ;  12  L.  J.,  Ex. 
305. 

A  declaration  stated  an  agreement  by  the 
plaintiff  to  act  as  the  defendants'  salesman  for 
one  year,  to  devote  the  whole  of  his  time  to  them, 
and  not  to  be  connected  with  any  other  house  in 
disposing  of  goods,  for  which  defendants  were  to 
pay  the  plaintiff  200/.  for  the  year.  It  then 
averred,  that  the  plaintiff  entered  into  the  defen- 
dants' service  for  part  of  the  year,  and  was 
always,  during  the  year,  ready  and  willing  to  re- 
main in  such  employ,  and  not  to  be  connected 
with  any  other  house.  Breach,  that  the  defen- 
dants would  not  suffer  the  plaintiff  to  act  as 
their  salesman  for  the  remainder  of  the  year,  or 
pay  him  the  200/.  A  plea  as  to  the  not  paying 
the  200/.,  that  during  the  year  the  ptaintlff 
entered  the  service  of  another  house,  and  became 
connected  with  such  house  in  the  disposal  of 
their  goods : — Held  bad,  upon  special  demurrer, 
as  traversing  argumentatively  the  plaintiff's 
readiness  and  willingness  to  remain  in  the 
employment  of  the  defendants.  Spot^wood  r. 
Barrow,  5  D.  &  L.  373  ;  1  Ex.  804;  17  L.  J.,  Ex. 
98. 

In  an  action  for  dismissing  the  plaintiff  from 
the  defendant's  service  before  the  expiration  of  a 
year,  the  declaration  alleged  that  the  plaintiff 
had  always  been  ready  and  willing,  and  offered  to 
remain  in  the  defendant's  employ  for  a  year. 
Plea,  that  the  plaintiff  did  not  offer  to  remain  as 
alleged : — Held,  that  the  plea  raised  an  immate- 
rial issue,  the  gist  of  the  averment  being  the 
readiness,  which  implied  the  ability  and  willing- 
ness of  the  plaintiff  to  continue  his  services. 
Wallis  V.  Warren,  7  D.  &  L.  68;  4  Ex.  361 ;  18  L. 
J.,  Ex.  449. 

To  a  declaration  on  an  agreement,  setting  out 
that  the  plaintiff  had  agreed  to  sell  and  that  the 
defendant  had  agreed  to  purchase  of  the  plaintiff 
one-fourth  share  in  a  mining  sett  for  250/.,  and 
that  the  plaintiff  and  the  defendant  agreed  forth- 
with to  form  a  company,  to  be  registered  with 
limited  liability,  for  working  the  mining  sett, 
and  that,  so  soon  as  the  company  should  be 
registered  with  limited  liability,  the  defendant 
would  pay  to  the  plaintiff  the  250/.,  assigning 
as  a  breach  non-payment  of  the  250/. ;  the  de* 
fendant  pleaded  that  the  plaintiff  never  has 
been  at  any  time  ready  and  willing  to  convey 
the  one-fourth  share  to  the  defendant,  according 
to  the  agreement : — Held,  a  good  answer  to  the 
action.  Marsden  v.  Moore,  4  H.  &  N.  600 ;  28 
L.  J.,  Ex.  288. 

A  plaintiff  agreed  to  serve  the  defendant  for 
the  term  of  t«n  years,  in  the  capacity  of  a 
brewer;  in  consideration  of  the  premises,  and 
of  the  due,  full,  and  complete  service  of  the 
plaintiff,  "  the  defendant  agreed  to  pay  him  20/. 
on  execution  of  the  agreement,  to  furnish  him 
with  a  house  and  coals  during  the  whole  of  ths 
term  of  ten  years,  and  to  pay  him  the  weekly 
sum  of  21.  10s,  during  the  term."  The  plaintiff 
entered  into  the  service  under  the  agreement. 
Some  years  afterwards  the  plaintiff  fell  ill,  and 
was  unable  to  attend  personally  to  business ; 
but  during  that  time  he  instructed  the  defendant 
in  the  art  of  brewing.  The  defendant  refused 
to  pay  the  plaintiff  his  wages  for  the  period 
during  which  he  had  been  ill,  but  retained  him 
in  the  service ;  and,  after  he  was  able^to  attend 
again  personally  to  business,  paid  him  m  befors 
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under  the  agreement.  To  an  action  by  the  plain- 
tiflF  to  recover  wages  for  the  period  daring  which 
he  had  been  ill,  the  defendant  pleaded  that  the 
plaintiff  was  not,  daring  any  t^irt  of  the  time 
lor  which  such  wages  were  claimed,  ready  and 
willing  or  able  to  render,  and  did  not,  in  fact, 
during  any  pai*t  of  such  time  render,  the  agreed 
or  any  service  : — Held,  a  good  plea,  the  readiness 
and  willingness  to  perform  the  service  being  a 
43ondition  precedent  to  the  right  to  wages ;  and 
the  gist  of  the  plea  being  that  the  plaintiff  wil- 
fully refused  or  omitted  to  serve.  CStckson  v. 
StoneJt,  1  El.  &  Bl.  248 ;  28  L.  J.,  Q.  B.  25 ;  5 
Jur.,  N.  S.  337. 

Prool] — On  shewing  cause  against  a  rule  to 
«nter  a  verdict  for  the  plaintiff  on  the  plea : — 
Held,  that  the  averment  that  he  was  not  ready 
And  willing,  &c.,  was  not  supported  by  his  physi- 
cal inability,  for  a  time  only,  and  not  through 
his  own  default,  to  attend  personally  to  the 
business ;  and  that,  the  contract  not  having  been 
rescinded,  the  defendant  was  not  entitled  to  sus- 
pend the  weekly  payments  during  that  time ; 
and  the  plaintiff  was  therefore  entitled  to  a 
Tcrdict.    lb. 

To  a  declaration  for  an  attorney's  bill  of  costs 
in  an  action  commenced  by  him  against  the  de- 
fendant, he  pleaded  that  he  was  always  ready  and 
willing  to  pay  a  jast  and  reasonable  sum  in  satis- 
faction of  the  demand,  and  that  before  the  com- 
mencement of  the  suit,  he  offered  to  pay  such 
just  and  reasonable  sum.  It  was  proved  that  he 
had  offered  to  pay  the  costs  when  the  bill  was 
taxed : — Held,  that  such  evidence  did  not  sup- 
port the  plea,  and  that  the  plaintiff  was  entitled 
to  a  verdict.  Filnier  v.  Bumby,  2  Scott,  N.  R. 
«89  ;  9  D.  P.  C.  666  ;  2  M.  &  G.  629. 

Where  issue  is  taken  on  an  averment  in  a  de- 
claration, that  the  plaintiff  was  ready  and  willing 
And  able  to  do  a  certain  act,  the  defendant  may 
«hew  thereunder  any  circumstance,  such  as  the 
insanity  of  the  plaintiff,  which  disqualified  him 
from  doing  the  act  in  question.  Kirtley  v.  Cope* 
land,  1  C.  &  K.  319. 

7.  Adding  Counts, 

The  plaintiff  contracted  to  purchase  from  A.  a 
ship  in  courec  of  building  at  Quebec,  and  accept 
a  bill  for  the  price  on  the  vessel  being  completed 
according  to  the  terms  of  the  contract  and  regis- 
tered in  his  name.  On  the  bill  being  presented 
for  acceptance,  the  plaintiff  declined  to  accept 
it,  on  the  ground  that  A.  had  not  performed  his 
contract ;  whereupon  the  defendant  undertook, 
that,  if  the  plaintiff  would  accept  the  bill,  he 
(the  defendant)  would  abide  by  and  perform  the 
award  of  referees  to  be  appointed  to  determine 
what  should  be  done,  in  case,  on  the  arrival  of 
the  ship  at  Dublin,  the  plaintiff  should  have  any 
cause  of  complaint  against  A.  in  respect  of  his 
performance  of  the  contract.  On  the  ship's 
arrival,  the  referees  awarded  that  a  sum  was  pay- 
able to  the  plaintiff,  on  account  of  deficiencies 
in  the  ship.  The  court  refused  to  allow  the 
plaintiff,  in  declaring  against  the  defendant  upon 
his  guarantee,  to  add  to  a  count  for  non-perf oim- 
«ncc  of  the  award,  a  count  alleging  that,  in  con- 
sideration of  the  plaintiff's  accepting  the  bill, 
the  defendant  agreed  to  become  personally  re- 
sponsible for  the  performance  of  the  contract  by 
A.    Fagan  v.  Harrisony  4  C.  B.  909. 

In  an  action  for  an  injury  to  the  plaintiff's  re- 


version, by  destroying  a  chimney,  parcel  of  his 
messuage,  the  plaintiff  was  allowed,  after  the 
expiration  of  the  term  following  the  appearance 
of  the  defendant,  to  add  counts  for  removing  the 
defendant's  messuage  without  shoring  up  the 
plaintiff's  messuage,  whereby  his  chimney,  which 
was  entitled  to  the  support  of  the  defendant's 
messuage,  was  damaged,  and  for  unskilfully 
pulling  down  the  defendant's  messuage,  whereby 
the  chimney  of  the  plaintiff's  messuage  was  in- 
jured. Langford  v.  Woodt,  8  Scott,  N.  R.  369  ; 
7  M.  &  G.  625. 

In  an  action  for  goods  sold  and  on  accounts 
stated,  the  defence  relied  on  a  lost  bill  of  ex- 
change given  by  the  defendant  on  account  of  the 
causes  of  action.  The  court  allowed  the  plaint 
to  be  amended  by  adding  a  count  on  the  bill  of 
exchange.    JS^ash  v.  Macken,  6  Ir.  R.,  C.  L.  61. 

In  an  action  for  money  had  and  received,  a 
count  in  trover  was  added  at  the  trial.  Cornish 
V.  Abingdon,  1  F.  &  F.  562. 

A  count  for  non-payment  of  an  annuity  having 
been  added  to  a  count  for  breach  of  promise  of 
marriage,  the  court  struck  it  out.  Sherratt  v. 
Webster,  9  Jur.,  N.  S.  629  ;  8  L.  T.  264  ;  1 1  W. 
R.  698. 


8.  In  Inferior  Courts. 

Allegation  that  Faets  within  Jniiidiotion.] — 
A  declaration  in  an  inferior  court  must  allege 
every  fact  to  have  taken  place  within  the  juris- 
diction of  the  court.  Waddock  v.  Cooper,  2 
Wils.  16. 

In  an  action  on  a  judgment  of  an  inferior  court, 
the  declaration  is  bad  if  it  does  not  contain  an 
averment  that  the  cause  of  action  arose  within 
the  jurisdiction  of  the  court  below ;  it  is  not 
enough  to  allege  that  the  plaintiff  recovered  his 
damages  within  that  j  urisdiction.  Read  v.  Pope, 
1  C,  M.  &  R.  302  ;  4  Tyr.  403. 

A  declaration  stated  that  the  defendant  was 
indebted  to  the  plaintiff  within  the  jurisdiction 
of  the  county  court  for  the  wages  of  and  due  and 
owing  to  the  plaintiff  within  the  jurisdiction,  as 
the  servant  of  the  defendant.  Admitted,  that 
this  was  a  sufficient  allegation  of  the  cause  of 
action  having  accrued  within  the  jurisdiction. 
Ckitty  V.  Bendy,  ^  A.  k  E.  319  ;  4  N.  &  M.  842; 
1  H.  k  W.  169. 

A  declaration  in  an  inferior  borough  court 
stated,  that  the  defendant,  within  the  juris- 
diction of  the  court,  was  indebted  to  the  plain- 
tiff for  goods  bargained  and  sold,  and  for  goods 
sold  and  delivered,  and  for  money  lent,  and  for 
money  paid,  and  for  money  found  to  be  due 
from  the  defendant  to  the  plaintiff  on  an  ac- 
count then  stated  between  them,  which  several 
moneys  were  to  be  then  and  there  paid  on 
request : — Held,  that  it  did  not  sufficiently  ap- 
pear that  the  cause  of  action  accrued  within  the 
jurisdiction.  Cook  v.  APPherson,  8  Q.  B.  1030  ; 
16  L.  J.,  Q.  B.  283  ;  10  Jur.  1062. 

In  an  action  brought  in  the  court  of  Kingston- 
upon-Hull,  the  declaration  stated  that  the  de- 
fendant was  indebted  to  the  plaintiff,  within 
the  jurisdiction  of  the  court,  for  freight  due  and 
payable  from  the  4efendant  to  the  plaintiff  for 
the  carriage  of  goods  from  Marseilles  to  Kings- 
ton-upon-Hull,  and  there  delivered  to  the  de- 
fendant, within  the  jurisdiction  aforesaid,  at  the 
defendant's  request : — Held,  that  it  sufficiently 
appeared  that  the  delivery  only  was  the  consi- 
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deration  for  the  promise,  and  that  the  cause  of 
action  and  the  consideration  were  within  the 
jurisdiction  of  the  court.  Kemp  v.  Clark j  12 
Q.  B.  647  ;  17  L.  J.,  Q.  B.  305  ;  12  Jur.  676. 

A  plaintiff  declared  on  a  judgment  obtained  in 
the  ancient  common  law  county  court  against 
the  defendant : — Held,  that  it  was  not  necessarj' 
to  state  in  the  declaration  that  the  defendant 
resided  within  the  jurisdiction  of  the  county 
court,  or  that  he  was  duly  summoned.  Willi anut 
V.  JmeSf  2  D.  &  L.  680  ;  13  M.  &  W.  628. 

A  de<!laration  in  an  inferior  court  cannot  be 
amended,  by  shewing  that  the  cause  of  action 
accrued  within  the  jurisdiction.  Splicer  v. 
Hagdymr,  2  D.  &  L.  68  ;  2  B.  C.  Rep.  125  ; 
11  Jur.  948. 

Bemoval  to  Superior  Court.] — On  the  removal 
of  a  cause  by  habeas  corpus,  from  an  inferior  to 
a  superior  court,  if  the  plaintiff  declares  de  novo, 
he  is  not  bound  to  declare  in  the  same  form  of 
action  as  that  in  the  inferior  coart«  Boicerhank 
V.  Walker,  2  Chit.  517. 

The  Common  Law  Procedure  Act,  1852,  applies 
to  all  pleadings  pleaded  in  the  superior  courts, 
whether  the  action  was  originally  commenced 
there  or  not.  Me^nter  v.  Rose,  13  C.  B.  162 ; 
22  L.  J.,  C.  P.  78. 

9.  Time  op  Deglarino. 
a.  When  Flalntilf  may  Declare. 

A  plaintiff  cannot  declare  against  a  defendant 
until  eight  days  after  the  service,  inclusive  of 
the  day  of  serving  the  writ  of  summons,  have 
expired  ;  and  if  he  does,  he  will  not  be  entitled 
to  the  costs  of  his  declaration.  Fi*h  v.  Palmer, 
2  D.  P.  C.  460. 

It  is  not  too  late  on  the  25th  to  take  advantage 
of  an  irregularity  in  declaring  too  soon,  which 
has  occurred  on  the  7th.     Ih, 

It  is  no  irregularity  to  declare  before  the 
expiration  of  eight  days  after  service  of  tiie  writ 
of  summons,  if  the  defendant  has  appeared. 
Morris  v.  Smith,  2  C,  M.  &  R.  314  ;  4  D.  P. 
C.  198  ;  1  Gale,  187. 

If  a  defendant  accepts  a  declaration,  and  acts 
as  if  an  appearance  had  been  entered  for  him, 
the  court  will  not  afterwards  permit  him  to  set 
aside  a  judgment  for  want  of  an  appearance 
having  been  entered.  Williams  v,  Strahan,  1 
N.  R.  309. 

It  is  no  ground  for  setting  aside. a  declaration, 
that  it  has  been  delivered  in  defiance  of  an  in- 
junction of  a  court  of  equity,  restraining  the 
plaintiff  from  proceeding  at  law.  Home  v. 
Took,  4  M.  &  Scott,  183  ;  2  D.  P.  C.  776. 

A  plaintiff  being  indicted  for  felony,  sued  a 
banker  for  money  the  plaintiff  had  paid  him, 
which  was  surmised  to  be  the  produce  of  the 
felony ;  the  court,  on  application,  will  give  time 
to  plead  in  a  month  after  the  trial  of  the  indict- 
ment.   Deakin  v.  Praed,  4  Taunt.  825. 

Whether  an  appearance  is  entered  in  term 
time  or  in  vacation,  a  plaintiff  has  the  whole  of 
the  term  next  following  to  declare  in.  Foster 
V,  Pryme,  8  M.  &  W.  664  ;  9  D.  P.  C.  749. 

Neither  has  the  15  &  16  Vict.  c.  76,  nor  have 
the  rules  of  H.  T.,  1853,  altered  the  practice  by 
which  a  plaintiff  has  the  whole  of  the  term  next 
after  appearance,  whether  in  term  or  vacation, 
to  declare.  Medway  v.  Oilbert,  1  H.  &  C.  496  ; 
32  L,  J.,  Ex,  30  ;  6  L.  T.  465  ;  10  W.  R.  670. 


Notice  to  declare  may  bo  given  either  in  term 
or  vacation.    Ih, 

A  defendant  having,  on  the  11th  of  August, 
served  a  summons  on  the  plaintiff  to  shew  cause 
why  the  declaration  should  not  be  set  aside  on 
the  ground  as  stated  in  the  summons  of  *'  four 
terms"  (instead  of  "a  year")  having  elapsed 
between  the  writ  and  declaration,  the  judge,  on 
the  14th  of  August,  dismissed  the  summons  for 
this  defect.  The  defendant  having,  on  the  27th 
of  October,  applied  to  another  judge,  who  re- 
fused to  interfere,  obtained  a  similar  rule  in 
Michaelmas  term: — Held,  that  the  judge  was 
right  in  dismissing  the  summons,  and  that  the 
defendant  was  too  late  in  his  application  to  the 
court.  Chaplin  v.  Showier,  6  D.  &  L.  227  ;  18- 
L.  J.,  £x.  34. 

b.  When  Oauae  oat  of  Conrt. 

Rule  23  of  Reg.  Gen.,  H.  T.  2  WUl.  4,  did  not 
apply  where  a  plaintiff  was  tied  up  from  declar- 
ing by  an  order  obtained  by  the  defendant  to 
stay  proceedings  until  security  was  given  for  hi& 
costs.  Ross  V.  Oreen,  10  Ex.  891 ;  24  L.  J.,  Ex. 
193  ;  1  Jur.,  N.  S.  285. 

An  undertaking  to  appear  is  to  be  taken  as  an 
appearance  for  the  purpose  of  computing  the 
year  within  which  a  plaintiff  is  bound  to  declare* 
Ih. 

When  security  for  costs  has  been  required  and 
given  in  the  course  of  a  year  which  has  already 
begun  to  run,  the  plaintiff  will  be  out  of  court 
at  the  end  of  the  year.     Ih, 

A  defendant,  before  declaration,  obtained  an 
order  for  particulars  of  demand,  with  a  stay  of 
proceedings  until  delivery ;  and  the  plaintiff, 
having  for  two  years  neglected  to  deliver  the 
particulars,  the  defendant  got  an  order  rescind- 
ing his  first  order,  served  it  with  a  demand  of 
declaration  on  the  plaintiff,  and  after  four  day» 
signed  judgment  of  non  pros. : — Held,  that  the 
non-delivery  of  the  particulars  being  a  default 
of  the  plaintiff,  he  was  not  entitled  to  the  same 
time  to  declare  after  the  rescinding  of  the  order 
to  stay  proceedings  vua  he  was  at  the  time  when 
that  order  was  made;  and  therefore  that  the 
judgment  was  regular.  Johns  v.  Sanders,  5  D, 
&  L.  49  ;  16  L.  J.,  Q.  B.  340  ;  11  Jur.  658. 

If  a  plaintiff's  proceedings  on  a  writ  of  sum* 
mons  are  stayed  by.  rule,  he  is  bound  to  declare 
within  a  year  after  the  expiration  of  that  rule,  or 
he  will  be  out  of  court.  Unite  v.  Humphrey,  3 
D.  P.  C.  632. 

A  defendant  cannot  sign  judgment  of  non 
pros,  for  want  of  a  declaration,  after  the  expira* 
tion  of  a  year  from  the  day  of  the  return  of  the 
writ,  for  the  cause  is  then  out  of  court.  Cooper 
V.  mas,  1  Chit  669  ;  3  B.  &  A.  271. 

On  Bemoval  of  Causes  from  Iiiferior  Courts.]-^ 

In  an  action  commenced  in  any  of  the  superior 
courts,  the  plaintiff  may  declare  at  any  time 
before  the  end  of  the  year  from  the  return  of  the 
writ,  unless  the  defendant  shall  have  signed  judg« 
ment  of  non  pros,  for  want  of  the  plaintiff's 
declaring  before  the  end  of  the  second  term. 
This  applies  also  to  a  cause  removed  by  the 
defendant  from  inferior  courts  by  habeas  corpus, 
though  the  cause  was  commenced  below,  and 
removed  before  the  rule  came  into  operation, 
except  that,  as  judgment  of  non  pros,  cannot  be 
signed  in  such  cases,  the  plaintiff  cannot  be  out  of 
court  till  the  expiration  of  the  year.   Norrish  ▼• 
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Jliehards,3A.iiE.n3;  5  N.&  M.268  ;  1  H.&< 
W.  437. 

And  except  that  upon  sach  a  removal,  the ' 
defendant  is  not  bound  to  accept  a  declaration 
Alter  the  expiration  of  two  terms.    lb, 

c.  Notiod  to  Peolare. 

Notice  to  declare  may  be  given  either  in  term 
or  in  vacation.  Medioay  v.  GUbert,  1  H.  &  C. 
496  ;  32  L,  J.,  Ex.  30 ;  6  L.  T.  465  ;  10  W.  R. 
670. 

The  notice  may  be  given  at  any  time  within 
the  year  in  which  the  writ  is  returnable,  but  it 
cannot  be  given  during  a  stay  of  proceedings. 
Jb, 

If  a  defendant  makes  a  demand  of  declaration 
before  he  is  entitled  to  do  so,  the  plaintiff  need 
not  obtain  a  rule  to  set  it  aside.  Galium  v.  Oray- 
son,  W.,  W.  &  D.  216. 

Only  one  demand  of  declaration  is  necessary ; 
and  therefore,  if  the  plaintiff  obtains  further 
time  to  declare,  the  defendant  will  be  entitled 
to  sign  judgment  of  non  pros,  at  the  expiration 
of  the  last  order  for  time.  Teuton  v.  Oantj  5  D. 
P.  C.  531. 

d.  BellTerlnir  Beclaration. 

A  declaration  must  not  be  delivered  to  the  party  . 
himself  where  there  is  an  attorney.  Amm.,  Lofft, ! 
332. 

e.  WithdrawlniT  Deolaration. 

After  a  summons  had  been  taken  out  for  setting 
aside  an  irregular  declaration,  and  both  parties 
having  attended  before  the  judge,  who  referred 
them  to  the  court : — Held,  that  the  plaintiff  could 
not  withdraw  the  declaration  without  paying 
costs.     Bdloti  V.  Barella,  4  D.  P.  C.  719. 


III.    TIME   OF  PLEADING. 
1.  Notice  to  Plead. 
If  a  declaration  is  indorsed  '^  to  plead  in 


it  must  be  understood  to  mean  within  the  number 
of  days  allowed  by  the  rules  of  the  court.  Iliffer- 
man  v.  Lanaelle,  2  B.  &  P.  363. 

But  if  a  plaintiff  gives  a  greater  number  of  days 
for  pleading  than  by  the  practice  of  the  court  is 
required,  the  defendant  is  entitled  to  avail  himself 
of  that  greater  number.  Solomongan  v.  Parker^ 
2  D.  P.  C.  405. 

Where  a  notice  to  plead  omitted  to  state  in  how 
many  days  the  defendant  was  to  plead  : — Held, 
that  a  defendant,  to  take  advantage  of  the  omis- 
Bion,  must  apply  early.  Ramm  v.  Duncombc^  2 
D.  &  L.  88  ;  8  Scott,  N.  R.  172  ;  7  M.  &  G.  425  ; 

13  L.  J.,  C.  P.  147. 

Obtaining  time  to  plead,  without  any  order  or 
consent,  on  a  summons  was  a  waiver  of  any  irre- 
gularity in  a  rule  to  plead.  Carpenter  v.  HaU^ 
8  C.  B.  84  ;  7  D.  &  L.  148  ;  18  L.  J.,  C.  P.  279  ; 

14  Jur.  22. 

An  attorney  is  only  entitled  to  four  days' 
notice  to  plead,  though  he  resides  more  than 
twenty  miles  from  London.  Mann  v.  Ffeteh^r,  5 
T.  R.  369. 

A  party  has  in  general  four  days'  time  to  plead 
after  judgment  of  respondeat  ouster.  Cantvcell 
V.  Stirling  iEarV),  8  Bing.  177  ;  1  M.  &  Scott, 
365  ;  1  D.  P.  C.  265. 


2,  Time  Allowed  and  how  Calculated. 

A  defendant  taking  out  a  summons  for  time  to 
plead,  is  entitled  to  the  whole  of  the  day  on  which 
such  summons  is  dismissed,  for  the  purpose  of 
pleading,  although  the  regular  time  expired  before 
such  dismissal.  EvanJt  v.  Si'nitpr^  I  L..  M.  k  P. 
170  ;  4  Ex.  818  ;  19  L.  J.,  Ex.  159. 

The  venue  was  laid  in  Middlesex,  and  the  time 
for  pleading  expii*ed  on  the  30th  May.  On  that 
day  the  defendant  obtained  a  rule  to  change  the 
venue  to  Surrey,  which  was  served  on  the  plaintiff 
before  ten  o'clock  A.M.  on  the  31st.  On  that  day 
the  plaintiff  signed  judgment : — Held,  that,  as  the 
change  of  the  venue  made  the  cause  a  country 
cause,  the  defendant  had  further  time  to  plead, 
and  the  judgment  was  irregular.  Nicholli  \, 
Stoekbridge,  4  M.  &  G.  456  ;  2  D.,  N.  S.  96  ;  5 
Scott,  N.  R.  176. 

A  plaintiff  delivered  his  declaration  on  the  5th 
June,  indorsetl  "  plea  in  four  days  or  judgment." 
A  rule  to. plead  was  entered  on  the  6th  June : — 
Held,  that  the  defendant  had  the  whole  of  the 
10th  of  June  to  plead,  and  tiiat  judgment 
signed  on  that  day  for  want  of  a  plea  was 
irregular.  Dunn  v.  Ilodstm^  1  D.  &  L.  204 ;  7 
Jur.  971. 

Where  the  time  for  pleading  expired  on  the 
19th,  and  a  summons  to  stay  proceedings  was 
made  returnable  at  eleven  o'clock  on  the  20th, 
the  plaintiff  could  not  sigi^  judgment  for  want  of 
a  plea  before  the  return  of  the  summons  ;  and  a 
plea  delivered  by  the  defendant  before  that  time 
operated  as  a  waiver  of  the  summons.  Barton  ▼. 
Warren,  3  D.  &  L.  142  ;  14  L.  J.,  Q.  B.  312  ;  10 
Jur.  375. 

A  defendant  obtained  four  days'  time  to  plead : 
— Held,  that  the  time  given  by  the  judge's  order 
was  to  be  computed  from  the  date  of  the  order, 
and  not  from  the  expiration  of  the  original  time 
to  pl^d.  Lane  v.  ParttoM^  3  Bing.  N.  C.  264  ; 
3  Scott,  652  ;  5  D.  P.  C.  359  ;  2  Hodges,  277. 

A  defendant,  who  has  a  day's  time  to  plead 
from  the  happening  of  an  event,  has  the  whole  of 
the  day  following  that  on  which  the  event  happens 
in  which  to  plead.  Connelly  v.  Breniner,  1  L.  R., 
C.  P.  657  ;  35  L.  J.,  P.  C.  319  ;  12  Jur.,  N.  S.  762  ; 
14L.  T.  520;  14  W.  R.  781. 

Where  time  to  plead  is  given,  such  time  is  to  be 
reckoned  from  the  expiration  of  the  rule  to  plead, 
and  not  from  the  date  of  the  order.  A»j}inal  v, 
Smyth,  2  Moore,  655. 

Under  the  conditions  of  pleading  issnably  and 
taking  short  notice  of  trial,  if  a  declaration  is 
delivered  after  the  sittings  have  begun,  but  so 
early  that  there  would  be  time  for  notice  of 
trial  for  the  adjournment  day,  upon  the  defen- 
dant pleading  instanter,  that  is,  within  twenty- 
four  hours,  he  must  so  plead.  Price  v.  Simpsan, 
1  Taunt.  343.  But  see  Rex  v.  Johnsm,  6  East, 
587,  n. 

Where  the  master  of  a  ship  was  served  with 
process  in  an  action  on  the  eve  of  his  departure 
on  a  foreign  voyage,  the  court  allowed  twelve 
months'  time  to  plead.  Hunt  v.  Barkley,  3  P. 
P.  C.  647  ;  1  Hodges,  103. 

Seven  days'  time  for  pleading  gives  the  whole 
of  the  seventh  day  to  plead  in,  after  excluding 
the  day  on  which  the  order  is  made.  Pepperell 
V.  Burrell,  2  D.  P.  C.  674 ;  1  C,  M.  &  R.  372  ;  4 

Tyr.  811. 

Before  the  regular  time  of  pleading  expired 
the  defendant  obtained  an  order  for  seven  days' 
time  to  plead,  the  defendant  then  being  under 
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terms  to  take  short  notice  of  trial  at  the  sittings : 
— Held,  that  the  further  time  ought  to  be  reckoned 
from  the  date  of  the  order,  as  the  cause  oould 
not  otherwise  be  tried  at  the  sittings.  Simpson 
V.  Cooper,  2  Scott,  840  ;  1  Hodges,  448. 

On  wliat  Bay.] — On  a  rule  to  plead  bj  a  par- 
ticular daj,  that  daj  is  construed  to  continue  till 
the  office  opens  next  morning.  Oxley  v.  Bridges, 
1  Dougl.  67. 

A  declaration  was  delivered  on  the  4th  of 
August,  with  notice  to  plead  in  four  days : — 
Held,  that  judgment  could  not  properly  be 
signed  till  the  afternoon  of  the  9th,  for  want  of 
a  plea.    JE«w/?  v.  Tyson,  3  D.  P.  C.  265. 

A  plaintiff  is  not  entitled  to  sign  judgment 
for  want  of  a  plea  until  the  time  for  pleading 
has  expired,  although  none  but  irregular  pleas 
may  ha?e  been  delivered.    Smith  v.  Hathbone, 

5  D.  P.  C.  401  ;  2  H.  &  W.  330. 

If  a  defendant  pleads  irregularly,  the  plain- 
tiff is  not  therefore  entitled  to  sign  judgment 
before  the  time  of  pleading  is  out.  JVollekim  v. 
Seveme.  2  C.  &  J.  333 ;  1  D.  P.  C.  320 ;  2  Tyr. 
304. 

So,  although  a  bad  plea  may  have  been  de- 
livered.   Dakins  v.  Wagner,  3  D.  P.  C.  635. 

If.  after  the  time  for  pleading  is  out,  but 
before  judgment  is  signed,  the  court  on  the 
application  of  the  defendant  stays  proceedings 
tut  the  plaintiff  gives  security  for  costs,  to  be 
approved  by  the  prbthonotary,  the  plaintiff, 
though  he  gives  secui'ity  instanter,  which  is 
accepted  by  the  defendant,  is  not  at  liberty  to 
sign  judgment  before  the  opening  of  the  office 
on  the  next  morning.     Decter  v.  Tliomson,  3  B. 

6  P.  319. 

A  plea  delivered  after  the  time  for  pleading 
expired  but  before  judgment  has  been  actually 
signed,  is  regular.  AinphUtt  v.  Scwple,  2  Tyr. 
312  ;  2  C.  &  J.  358  ;  1  D.  P.  C.  316. 

After  the  time  for  pleading  expired  the  defen- 
dant's attorney  tendered  a  plea  at  the  plaintiff's 
attorney's  office  ;  the  plaintiff's  attorney's  clerk 
had  just  set  out  to  sign  judgment  at  the  proper 
office  ;  the  defendant's  attorney  pursued,  and 
arriving  immediately  after  judgment  had  been 
signed,  again  tendered  the  plea : — Held,  that 
the  judgment  was  regular.  Stafford  v.  Nichols, 
4  Bing.  N.  C.  693  ;  6  Scott,  577*;  1  Arn.  262. 

Month's  Timo.  ] — A  month's  time  to  plead  means 
a  lunar  month.  Tvllett  v.  Lin  field,  3  Burr.  1455  ; 
S,  a,  nom.  Talbot  v.  Zinfield',  1  W.  Bl.  450. 

Where  three  months'  time  to  plead  is  given 
generally,  they  are  to  be  reckoned  by  lunar 
months,  and  not  by  calendar  months.  Sitper  v. 
Curtis,  2  D.  P.  C.  237. 

Satnrdajrs.] — The  Reg.  Gen.,  £aster  Term, 
1856,  were  not  intended  to  affect  the  rights  of 
parties,  but  only  to  relieve  the  clerks  in  the 
plea  office.  Connelly  v.  Brcmner,  1  L.  R.,  C.  P. 
657  ;  35  L.  J.,  C.  P.  319  ;  12  Jur.,  X.  S.  762  ;  1 
H.  &  R.  612. 

Therefore,  when  a  defendant  had  one  day's 
time  to  plead  from  the  return  of  a  cheque, 
which  was  returned  on  Friday,  and  the  plaintiff 
signed  judgment  on  Saturday  after  two  o'clock, 
no  plea  having  been  delivered  : — Held,  that  the 
judgment  was  irregular.    Ih. 

To  a  declaration  delivered  on  the  1st  of  August, 
the  defendant,  after  two  o'clock  on  the  9th,  which 
was  Saturday,  delivered  a  plea  at  the  office  of 


the  plaintiff's  attorney: — Held,  that  judgment, 
for  want  of  a  plea,  signed  on  the  12th,  was- 
rcgular.    Shnrp  v.  Fox,  1  H.  &  N.  497. 

Holidays.] — Easter  Sunday  having  fallen  on 
April  15th,  a  demurrer  to  a  replication  of  the- 
11th  April  was  delivered  on  the  18th  : — Held,  in 
time.  Harrison  v.  Ilathorn*',  4  Bing.  N.  C.  443  ;. 
6  D.  P.O.  611;  6  Scott,  283. 

When  a  declaration  is  delivei*cd  on  Saturday, 
the  Sunday  immediately  following  is  reckoned  in. 
the  computation  of  time  to  plead.  Shoehridge 
V.  Irwin,  6  D.  P.  C.  126. 

The  three  days  succeeding  Christmas-day  were,, 
before  rule  175  of  Hilary  Term,  1858,  to  be 
reckoned  in  rules  to  plead,  &c ,  though  kept  as- 
holidays  at  the  offices  by  virtue  of  the  excep- 
tion in  the  3  &  4  Will.  4,  c.  42,  s.  43.  Wilhet^ 
V.  Pcrhs,  6  Scott,  N.  R.  42  ;  5  M.  &  G.  376  ;  12 
L.  J.,  C.  P.  145. 

Ten  days  were  given  to  reply  on  the  24th 
March,  and  the  five  following  days  were  holidays^ 
Judgment  was  signed  for  want  of  a  replication  on 
the  8th  of  April : — Held,  not  too  soon.  Liffin  v. 
Pitcher,  1  D.,  N.  S.  767  ;  6  Jur.  537. 

The  time  for  pleading  expired  on  Mqnday  tlje- 
25th  May  ;  the  Queen's  birthday  fell  on  the  24th, 
but  was  kept  on  the  25th,  on  which  day  all  the- 
offices  were  closed: — Held,  that  a  judgment 
signed  on  the  opening  of  the  office  on  the  26th 
was  regular.  Wilkinson  v.  Britton,  1  Scott,  N^ 
B.  348  ;  1  M.  &  G.  557  ;  8  D.  P.  C.  825. 

Though  a  rule  to  plead  expires  on  a  dies  non 
juridicus,  the  defendant  is  bound  to  plead  on  or 
before  that  day,  and  if  he  does  not,  judgment  may 
be  signed  on  the  next  day.  3fcsur('  v.  Britten  ^ 
2  H.  Bl.  616. 

Long  Vacation.] — If  the  time  for  pleading 
does  not  expire  until  after  the  10th  of  August,, 
although  it  may  be  enlarged  time,  the  defendant 
has  still  the  same  time  for  pleading  as  if  the  de- 
claration had  been  delivered  on  the  24th  October. 
Wilson  V.  Bradsloche,  2  D.  P.  C.  416. 

On  the  5th  September,  a  defendant  obtained  a 
month's  further  time  to  plead,  taking  short 
notice  of  trial  for  the  first  sittings  in  term : — 
Held,  that,  nevertheless,  the  enlarged  time  did 
not  commence  until  after  the  24th  October.  Le^ 
Fevre  v.  Molineux,  6  D.  P.  C.  163. 

Where  the  time  for  pleading  expires  on  the 
10th  of  August,  the  plaintiff  cannot  sign  judg- 
ment for  want  of  a  plea  until  the  expiration  of 
the  limited  time  for  pleading  after  the  24th  of 
October.  Morris  v.  Uancoch,  1  D.,  N.  S.  320  ;  6 
Jur.  128. 

Reg.  Gen.,  M.  T.  3  Will.  4,  r.  12,  which  di- 
rected  that,  where  time  for  pleading  should  not 
expire  before  lOt-h  August,  it  should  run  from 
24th  October  following,  applied  where,  accord- 
ing to  the  practice  during  other  parts  of  the 
year,  the  time  for  pleading  expired  upon  the  10th 
of  August.  Sercrin  v.  Leicester,  12  Q.  JB.  949  ; 
S,  C,  nom.  Savery  v.  Lister,  6  D.  &  L.  257  ;  18 
L.  J.,  Q.  B.  13  ;  13  Jur.  79. 

A  plea  dated  and  delivered  on  the  23rd  October 
is  a  mere  nuUity,  and  it  seems  that  the  plaintiff 
may  sign  judgment  as  for  want  of  a  plea ;  but  if 
he  applies  to  the  court  to  set  it  aside,  he  must 
come  within  four  days  from  the  expiration  of  the 
time  to  plead.  Mills  v.  Brown,  9  D.  P.  C.  151  ; 
1  W.  P.  C.  14. 

Snnunons  for  Timo.] — ^A  judgment  signed  after 
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a  sammons  for  further  time  to  plead  is  return- 
able, is  irregular.    Morrit  v.  IfutU,  2  B.  &  A.  365. 

The  length  of  time  to  be  given  to  a  defendant 
on  a  summons  for  further  time  to  plead,  is  en- 
tirely in  the  discretion  of  the  judge  ;  in  ordinary 
cases  a  month  is  the  extreme  limit,  but  under 
special  circumstances  an  order  might  be  grunted 
for  a  longer  period.  Whitter  v.  Cazalet,  2  T.  R. 
683  ;  HutU  v.  Barclay,  3  Dowl.  646. 

A  summons  for  time  to  plead,  returnable  at 
ten  o'clock  in  <the  morning  in  term  time  at 
chambers,  operates  as  a  stay  of  the  plEkintilTs 
proceedings,  although  it  is  well  known  that  the 
judge  does  not  attend  at  chambers  at  that  hour. 
Byles  V.  WaCter,  5  D.  P.  C.  232  ;  8.  P.,  Behh  v. 
Wale»,  5  D.  P.  C.  458  ;  2  H.  &  W.  302. 

A  summons  to  plead  several  matters  return- 
able in  vacation  at  the  hour  the  Judgment 
Office  opens,  on  the  day  after  the  time  for  plead- 
ing expires,  is  a  stay  of  proceedings,  although 
the  time  for  pleading  has  been  enlarg^. 
Spenoeley  v.  Shmdt,  5  D.  P.  C.  562  ;  W.,  W.  &  D. 
196. 

A  defendant,  after  obtaining  a  week's  time  to 
plead,  took  out  several  summonses  on  successive 
days,  for  further  time,  the  last  being  returnable 
on  the  day  after  the  week's  time  expired,  but 
took  no  order  on  either  of  them.  On  the  same 
day  the  plaintiff  signed  judgment: — Held, 
regular.    Bo^sy.  Cooper,  2  M.  &  W.  310. 

It  is  sufficient  in  a  summons  for  further  time 
to  plead,  that  it  is  correctly  dated  as  of  the  day 
of  the  month  ;  it  will  not  be  vitiated  by  the 
year  being  omitted  altogether,  or  imperfectly 
stated.  Solomons  v.  Nainhy,  7  D.  P.  C.  459 ;  3 
Jur.  682. 

When  further  time  to  plead  was  given  by  a 
plaintiffs  attorney,  upon  being  served  with  a 
paper  which  purported  to  be  a  summons  for 
time  to  plead  : — ^Held,  that  the  attorney  was 
justified  in  signing  judgment  for  want  of  a 
plea  after  he  had  discovered  that  no  summons 
had  been  issued.    Lowne  v.  Loader,  3  Hodges,  55. 

A  judgment  signed  on  the  morning  after  the 
time  for  pleading  has  expired,  whilst  the  parties 
are  attending  a  judge  on  a  summons  for  time  to 
plead,  returnable  before  the  judgment  is  actually 
signed,  is  irregular.  Abemethy  v.  Paion,  6 
Scott,  586. 

A  defendant  served  two  consecutive  summonses 
for  leave  to  plead  several  matters,  neither  of 
which  was  attended  by  the  plaintiff.  On  the 
return  of  the  second  summons,  on  which  day 
the  time  for  pleading  expired,  he  took  out  a 
third  summons,  returnable  the  following  day. 
The  plaintiff  did  not  attend  this  summons,  but 
signed  judgment  after  it  was  returnable  : — Held, 
that  the  third  summons  was  no  stay  of  pro- 
ceedings, and  that  the  judgment  was  regular. 
Hawhin*  v.  Wilkinson,  2  Bx.  340  ;  17  L.  J.,  Bx. 
230. 

A  defendant  took  out  a  sunmions  for  time  to 
plead,  returnable  at  three  o'clock  in  the  after- 
noon. By  mistake,  the  copy  served  stated  it  to 
be  returnable  at  eleven  o'clock  in  the  afternoon. 
The  plaintiff  signed  judgment  before  three 
o^clock  : — Held,  that  the  judgment  was  regular. 
Cumherledge  v.  Carter,  6  M.  &  G.  748  ;  1  D.  & 
L.  791  ;  7  Scott,  N.  R.  614  ;  13  L.  J.,  C.  P.  16. 

When  a  plaintiff  obtains  an  order  to  amend 
his  declaration,  and  the  defendant  at  the  same 
time,  by  the  same  or  another  order  obtains  time 
to  plead,  that  time  must  be  calculated  from  the 
time  that  the  plaintiff  amends,  and  not  &om  the 


date  of  the  order  for  time,  although  the  latter 
order  does  not  refer  to  the  former.  Daviet  ▼. 
Stanley,  8  D.  P.  C.  433. 

3.  Afteb  Amekdmei^t. 

*  Where,  on  demurrer  to  a  declaration,  the  plain- 
tiff amends  on  payment  of  costs  of  the  demurrer, 
which  the  defendant  receives,  that  is  equivalent 
to  a  withdrawal  of  the  demurrer,  and  entitles 
the  defendant  to  time  to  plead  de  novo.  Smith 
V.  Uearn,  12  M.  &  W.  715  ;  1  D.  &  L.  992  ;  13 
L.  J.,  Ex.  231 ;  8  Jur.  384. 

But  where,  after  a  demurrer,  an  order  was 
made,  that  upon  payment  of  costs  the  plaintiff 
should  be  at  liberty  to  amend  his  decoration, 
and  he  delivered  an  amended  declaration,  but 
did  not  tender  the  amount  of  the  costs,  as  ascer- 
tained by  the  master's  allocatur  : — Held,  that  an 
interlocutory  judgment,  signed  by  him  for  want 
of  a  plea,  was  irregular,  as  the  payment  of  costs 
was  a  condition  precedent  to  his  right  to  amend. 
Lecy  V.  Drew,  5  D.  &  L.  307  ;  2  B.  C.  Rep.  142  ; 
12  Jur.  119. 

4.  Apteb  Delivery  of  Pabticulabs. 

Where  a  summons  for  particulars  is  dismissed 
after  the  time  for  pleading  has  expired,  the  de- 
fendant is  entitled  only  to  a  reasonable  time  to 
deliver  his  pleas,  and  not  to  the  same  time  he 
had  when  the  summons  was  returnable.  Mengent 
V.  Perry,  15  M.  &  W.  637  ;  15  L.  J.,  Bx.  307  ;  10 
Jur.  742. 

The  rest  of  the  day  is  a  reasonable  time  for 
this  purpose.    Ih, 

A  defendant  who  has  obtained  an  order  for 
particulars  of  the  plaintiffs  demand,  with  a  stay 
of  proceedings  until  they  are  delivered,  may 
waive  their  delivery,  and  plead  or  demur  to  the 
declaration.  Maunder  v.  Collett,  3  0.  B.  554  ;  4 
D.  &  L.  456  ;  16  L.  J.,  C.  P.  17. 

A  summons  for  better  particulars  of  the  plain- 
tiff's demand  was  obtained  by  the  defendant 
four  days  before  the  time  for  pleading  expired. 
The  plaintiff's  attorney  did  not  attend  till  the 
third  summons,  and  the  order  being  then  re- 
fused, and  the  time  originally  allowed  for  plead- 
ing having  expired,  signed  judgment  for  want  of 
a  plea  : — Held,  that  as  the  delay  was  occasioned 
by  the  plaintiff's  attorney,  the  judgment  was 
signed  too  soon,  and  was  therefore  irregular. 
Glaver  v.  ^yatmore,  6  B.  &  C.  769  ;  6  D.  &  R. 
607. 

5.   Obdeb  fob  Time  to  Plead. 

When  Oraated.] — The  court  will  not  grant 
further  time  to  pl^ul  upon  motion,  but  applica- 
tion must  be  made  at  chambers.  Candy  v. 
Maugham,  7  Jur.  1040. 

The  court  was  moved  for  further  time  to  plead 
to  a  penal  action  ;  the  affidavit  was  to  the  effect 
that  the  defendant  and  others  were  about  to 
petition  parliament  for  a  remission  of  the 
penalty : — Held,  that  as  the  right  to  sue  had  com* 
pletely  accrued,  the  court  was  estopped  by  the 
concessions  of  Magna  Charta  to  delay  the  plain- 
tiff in  his  suit, — "  Nulli  differemus  justltiam  vel 
rectum."  Grant  v.  RidUy,  5  M.  &  6.  201 ;  6 
Scott,  N.  R.  176  ;  12  L.  J.,  C.  P.  151 ;  7  Jur.  883. 

A  plaintiff  is  not  bound  to  notice  an  order  for 
time  to  plead  obtained  by  the  defendant  if  it  ia 
not  drawn  up  and  served  ;  but  may  sign  judg- 
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ment  as  for  want  of  plea  after  the  time  when 
the  defendant  would  have  been  bound  to  plead 
if  no  such  order  had  been  made.  Scdgmck  v. 
AUerttm,  7  East,  542  ;  3  Smith,  559. 

A  defendant  in  a  country  cause  obtained  time 
to  plead  upon  the  usual  terms  of  pleading  issuably. 
The  order  was  served  ;  but  the  defendant's  attor* 
ney,  on  receiving  it,  wrote  to  say  he  would  not 
avail  himself  of  it.  Through  delay  in  the  post, 
the  plaintiffs  attorney  did  not  receive  the  letter 
until  after  the  time  for  pleading  had  expired  : — 
Held,  that  the  defendant  was  bound  by  the  terms 
of  the  order.  Griffin  v.  Dickcjuon^  7  D.  P.  C. 
860. 

To  Plead  Poremptorily.] — A  summons  for  fur- 
ther time  to  plead  after  an  order  for  time  to  plead 
peremptorily,  is  regular,  and  if  returnable  at  the 
opening  of  the  office  on  the  day  after  the  order 
expires,  it  operates  as  a  stay  of  proceedings 
till  disposed  of.  BeazUy  v.  Bailey^  16  M.  &  W. 
58  ;  5  D.  &  L.  271  ;  16  L.  J.,  Ex.  1 ;  10  Jur. 
906. 

If  a  plaintiff  takes  out  a  summons  to  amend 
his  declaration,  the  defendant  has  a  right  to 
presume  that  it  will  be  followed  up  by  a 
peremptory  summons,  and  therefore  it  will 
operate  as  a  stay  of  proceedings  for  one  day ; 
consequently,  when  the  time  for  pleading  was 
out,  on  the  day  on  which  the  peremptory  sum- 
mons could  be  made  returnable,  a  judgment 
signed  for  want  of  plea  on  the  morning  of  the 
next  day  was  irregular,  Hodgson  v.  Caley,  8 
D.  P.  C.  318. 

6.  Judgment  fob  Want  op  aPlba.. 

In  what  Caios.] — Signing  judgment  for  want 
of  a  plea  is  an  act  to  be  done  by  the  plaintiff  at 
his  peril.     Anan,,  1  Chit^.  356. 

Judgment  for  want  of  a  plea  may  be  signed  on 
a  holiday.    Bennett  v.  Porter,  2  0.  &  J.  622. 

But  not  on  a  dies  non  juridicus.  Harrison  v. 
Smith,  9  B.  &  C.  243. 

If  an  appearance  is  entered  in  the  name  of  an 
agent  to  the  attorney,  and  the  plea  is  delivered 
in  the  name  of  the  attorney,  and  the  plaintiff 
thereupon  enters  up  judgment  for  want  or  a  plea, 
the  court  will  set  it  aside  for  insularity.  Buck- 
ler  V.  Bawlint,  3  B.  &  P.  111. 

A  motion  to  set  aside  an  interlocutory  judg- 
ment for  irr^ularity,  which  was  signed  because 
a  plea  was  pleaded  in  the  name  of  a  person  who 
was  not  an  attorney,  is  in  time  on  the  23rd,  the 
day  of  executing  the  writ  of  inquiry,  though  the 
notice  of  executing  the  inquiry  was  served  on 
the  15th  May.    HHl  v.  Mills,  2  D.  P.  C.  696. 

A  plaintiff  cannot  treat  such  a  plea  as  a  nullity. 
lb. 

A  plaintiff  is  not  entitled  to  treat  a  plea  as  a 
nullity,  w^hich  will  be  rendo^d  a  good  plea  by 
rejecting  surplusage.  Risdale  v.  Kelly,  1  D.  P. 
C.  285  ;  1  C.  &  J.  410  ;  1  Tyr.  387. 

A  defendant  obtained  an  order  for  leave  to 
plead  several  matters,  but  at  the  time  the  order 
was  obtained  he  was  not  enabled  to  draw  up  the 
rule,  the  rule  office  being  then  closed.  He  de- 
livered the  pleas,  with  notice  that  the  rule  would 
be  drawn  up  and  delivered  as  soon  as  it  could  be 
obtained.  On  the  morning  of  the  following 
day,  the  time  for  pleading  having  expired,  the 
plaintiff  signed  judgment  as  for  want  of  a  plea : — 
Held,  that  the  judgment  was  regular.  Olen  v. 
LewU,  8  Ex.  132  ;  22  L.  J.,  Ex.  24  :  16  Jur.  1121. 


A  mis-statement  of  a  defendant's  christian 
name,  in  the  commencement  of  his  plea,  does 
not  entitle  the  plaintiff  to  treat  it  as  a  nullity, 
and  to  sign  judgment  as  for  want  of  a  plea. 
Anon.,  7  1).  &  R.  611. 

If  a  defendant,  who  is  an  attorney,  really 
appears  in  person,  but,  in  point  of  form,  as 
attorney,  a  plea  in  the  name  of  another  attorney 
cannot  be  treated  as  a  nullity,  on  the  ground  erf 
no  order  for  change  of  attorney  having  been 
served.  JKerrisonv,  Wallinghorough,h  D.  P.  C. 
564. 

Betting  Asido.] — The  court  will  not  restrain  a 
defendant  from  pleading  the  Statute  of  Limita- 
tions, on  setting  aside  an  interlocutory  judgment. 
haddocks  V.  Holmes,  1  B.  &  P.  228. 

The  court  will  set  aside  a  regular  interlocu- 
tory judgment,  on  affidavit  of  merits,  though  it 
is  defendant's  intention  to  plead  his  infancy. 
Delafield  v.  Tanner,  1  Marsh.  391  ;  5  Taunt. 
856. 

So,  the  court  will  set  aside  a  regular  judgment 
on  an  affidavit  of  merits,  though  bankruptcy  is 
intended  to  be  pleaded.  Evans  v.  Gill,  1  B.  &  P. 
52. 

To  set  aside  a  judgment  signed  for  want  of  a 
plea  upon  payment  of  costs,  the  affidavit  must 
state  that  the  defendant  has  a  good  defence  upon 
the  merits ;  that  he  has  a  good  and  meritorious 
defence  is  not  sufficient.  Bower  v.  Kemp,  1  C. 
&J.  287;  1  D.  P.O.  281. 

The  mere  fact  of  a  plea  being  clearly  insuffi- 
cient in  point  of  law.  is  not  a  ground  for  signing 
judgment  as  for  want  of  a  plea.  C\twper  v.  Jones, 
4  D.  P.  C.  591. 

If  a  defendant  seeks  to  set  aside  an  interlocu- 
tory judgment  for  irregularity,  he  must  come 
within  a  reasonable  time  from  his  knowing  that 
it  is  signed.  Grant  v.  Flower,  5  D.  P.  C.  419  ; 
2  H.  &  W.  326. 

Where  a  plaintiff  has  signed  interlocutory 
judgment  for  want  of  a  plea,  too  soon,  and  he 
gives  notice  of  his  intention  to  abandon  it,  but 
does  not  actually  strike  it  out,  the  defendant 
need  not  come  to  the  court  to  set  it  aside  ;  but 
the  court  discharged  a  rule  for  that  purpose 
without  costs.  Robinson  v.  Stoddart,  5  D.  P.  C. 
266  ;  2  H.  &  W.  314. 

Bejoindor.] — A  plaintiff  having  delivered  the 
issue,  adding  the  similiter  to  a  replication  for 
the  def endajit,  the  latter  gave  notice  that  he  had 
struck  out  the  similiter,  and  would  demur  in  due 
course.  No  demurrer  or  rejoinder  being  de- 
livered within  the  proper  time : — Held,  that  the 
plaintiff  was  entitled  to  sign  judgment  for  want 
of  a  rejoinder.      Wrench  v.  James,  6  C.  B,  198. 

A  plaintiff  having  delivered  a  replication  to 
several  pleas,  concluding  to  the  oountiy  as  to 
each  plea,  but  traversing  one  with  a  special  in* 
ducemcnt,  added  the  similiters,  made  up  and 
delivered  the  issue,  and  gave  notice  of  trial. 
The  defendant  thereupon  struck  out  the  simili- 
ters, and  gave  notice  thereof  to  the  plaintiff, 
but  did  not  deliver  a  rejoinder  or  notice  of  his 
intention  to  rejoin.  Afterwards  the  defendant 
craved  oyer  of  an  Indenture  mentioned  in  the 
special  inducement,  and  ddivered  a  rejoinder 
with  a  demurrer  to  the  replication  containing 
that  inducement,  and  a  similiter  as  to  the  rest ; 
and  also  gave  notice  that  he  should  not  appear 
on  the  trial,  but  should  move  to  set  aside  any 
trial  had.    The  plaintiff  proceeded  to  trial  and 
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obtained  a  veidict,  the  defendant  not  appearing. 
On  the  motion  of  the  defendant  the  court  set 
aside  the  verdict  and  trial  with  costs.  Twycrots 
V.  Kin^,  2  D.  &  L.  534  ;  6  Q.  B.  663 ;  14  L.  J., 
Q.  B.  49  ;  8  Jur.  1122. 


IV.    PLEADING     ISSUABLY. 
1.  Pbinciplss. 

A  plea  raising  a  fair  question  of  doubt  on  a 
matter  of  law,  the  decision  of  which  will  deter- 
mine the  legal  rights  of  the  parties  on  the  merits, 
is  an  issuable  plea.  Zuluetta  v.  Miller^  4  D.  & 
L.  186  ;  2  C.  B.  895  ;  15  L.  J.,  C.  P.  267  ;  10 
Jur.  859. 

A  plea  framed  fairly  to  raise  the  question, 
whether  the  action  is  not  rendered  unmaintain- 
able by  reason  of  the  non-pei^ormance  of  an 
alleged  condition  precedent,  is  issuable.    Ih, 

An  issuable  plea  is  that  which  puts  the  merits 
of  the  cause,  either  on  the  facts  or  the  law,  in 
issue,  which  will  decide  the  action.  A  plea  may 
ultimately  turn  out  to  be  bad,  but  it  is  not,  there- 
fore, non-issuable ;  for,  if  it  was,  a  plea  could 
not  be  issuable  unless  it  was  also  a  good  plea. 
SteeU  V.  Ilarmer,  14  M.  &  W.  136 ;  2  D.  &  L. 
861  ;  14  L.  J.,  Ex.  230. 

But  a  plea  is  not  issuable  which  has  been 
already  decided  to  be  bad.  Beanclerk  v.  Hook^ 
20  L.  J.,  Q.  B.  485. 

An  issuable  plea  is  one  upon  which,  if  judg- 
ment is  griven,  there  will  be  a  decision  on  the 
merits.  Tagg  v,  Simmons,  4  D.  &  L.  582  ;  16 
L.  J.,  Q.  B.  329. 

Where  a  defendant  is  under  terms  to  plead 
issuably,  he  is  bound  to  plead  to  the  whole 
declaration,  and  not  so  as  to  invite  a  demurrer. 
Hughes  v.  Pool,  6  Scott,  N.  R.  959  ;  6  M.  &  G. 
271. 

A  defendant  being  under  terms  to  plead  is- 
suably, the  court  allowed  judgment  to  be  signed 
as  for  want  of  a  plea,  where  the  plea  was,  that 
the  plaintiff  had  accepted  the  written  under- 
taking of  a  third  party  in  payment  and  satisfac- 
tion of  the  defenoant's  debt,  and  an  affidavit  of 
the  falsity  of  the  plea  was  unanswered.  WateV' 
wan  V.  Cardni,  1  D.  &  L.  789 ;  7  Scott,  N.  R. 
518  ;  6  M.  &  G.  752. 

The  order  for  further  time  to  plead  upon  the 
terms  of  pleading  issuably,  &c.,  applies  to  the 
plea  only,  and  not  to  the  subsequent  proceedings. 
Woodman  v.  Gohle,  6  D.  P.  C.  371  j  3  M.  &  W. 
304  ;  1  H.  &  H.  2. 

A  judge's  order  for  leave  to  plead  several 
matters  is  no  excuse  for  a  non-issuable  plea 
being  pleaded.  Humphreys  v.  Waldegrave,  6 
M.  &  W.  622  ;  8  D.  P.  C.  768  ;  4  Jur.  466. 

A  judge  having,  upon  an  application  for  leave 
to  plead  several  matters,  refen^  the  question  of 
the  issuability  of  two  pleas,  to  the  opinion  of 
the  court : — Held,  that  the  plaintiff  could  not, 
on  appeal  to  the  court,  question  the  pleas  upon 
another  ground,  which  was  not  insisted  on  at 
chambers.  Kirhpatrick  v.  Bank  of  England^  1 
W.  P.O.  67. 

The  condition  of  pleading  issuably  applies 
only  to  the  stage  of  the  proceedings  in  which  it 
is  imposed :  therefore,  where  a  defendant  has 
pleaded  issuably,  he  may  afterwards  demur  to 
the  replication.  Hetts  v.  Applegarth,  4  Bing. 
267  ;  12  Moore,  601. 


2.  IBSUABLE  Pleas. 
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Pleas  which  do  not  go  to  the  merits  are  not 
issuable.     Valley  v.  Gardiner,  3  DougL  353, 

The  plea  of  alien  enemy  is  not  a  plea  to  the 
merits.    Simeon  v.  Hiompson,  8  T.  R.  71. 

The  bankruptcy  of  one  of  sevei-al  plaintiffs 
after  the  commencement  of  the  action,  is  not  an 
issuable  plea.  Staples  v.  Holdsworth,  4  Bing. 
N.  C.  144 ;  5  Scott,  432 ;  6  D.  P.  C.  196  ;  3 
Hodges,  298. 

But  the  bankruptcy  of  a  sole  plaintiff  after  the 
cause  of  action  accrued  and  before  the  com- 
mencement of  the  suit,  is  an  issuable  plea. 
Willis  V.  Allen,  7  Scott,  474  ;  5  Bing.  N.  C. 
465. 

Where  a  defendant,  in  an  action  against  him 
as  administrator,  being  under  terms  to  plead 
issuably,  pleads  plene  t^ministravit  and  his  own 
bankruptcy,  the  plaintiff  may  sign  judgment  as 
for  ivant  of  a  plea.  Serle  v.  Bradshuw,  2  C,  & 
M.  148  ;  2  1).  P.  C.  289  ;  4  Tyr.  69. 

A  plea  that  the  plaintiff  has  been  discharged 
under  the  Insolvent  Debtors  Act,  and  that  the 
cause  of  action  vested  in  his  provisional  assignee, 
is  not  an  issuable  plea.  Wettenhall  v.  Graham, 
4  Bing.  N.  C.  714  ;  6  D.  P.  C.  746  ;  6  Scott,  603  ; 
1  Am.  286. 

To  an  action  by  the  indorsee  against  the  ac- 
ceptor of  a  bill  of  exchange,  a  plea  that  the 
drawer  had  been  twice  bankrupt,  and  that  his 
estate  had  not  paid  15«.  in  the  pound  under  the 
second  fiat,  whereby  the  property  in  the  bill 
vested  in  the  assignee  under  the  second  fiat,  and 
the  drawer  could  make  no  title  by  indorsement, 
is  an  issuable  plea.  Mackay  v.  Wood,  7  M.  &  W. 
421  ;  9  D.  P.  C.  278  ;  5  Jur.  73. 

If  a  defendant  under  terms  to  plead  issuably 
pleads  nunqnam  indebitatus  to  a  declaration 
containing  counts  on  bills  of  exchange,  as  well  as 
for  goods  sold  and  delivered,  the  plaintiff  may 
treat  the  plea  as  a  nullity,  and  sign  judgment  as 
for  the  want  of  a  plea.  Scm'll  v.  Dale,  8  D.  P. 
C.  309. 

A  plea  of  judgment  recovered  in  another  court 

(if  &lse  in  fact)  is  not  an  issuable  plea.    Low* 

field  V.  Jackson,  2  Wils.  117;   S.  P.,  Herons, 

Heron,  1  W.  Bl.  376  ;  Cair  v.  Aaron,  3  Wils.  33. 

A  plea  in  abatement  is  not  an  issuable  plea. 
Kilimch  V.  Maidman,  1  Burr.  59. 

In  an  action  against  the  acceptor  of  a  bill  of 
exchange,  who  was  under  terms  to  plead  issuably, 
the  court  allowed  him  to  plead  a  judgment  re- 
covered against  him  on  the  same  bill  by  a  third 
person.  Hubberstey  v.  Langford  (^Lord),  W.,  W. 
&  D.  572. 

In  an  action  for  wrongfully  refusing  to  permit 
the  plaintiff  to  appraise  goods  distrained,  a  plea 
that  the  plaintiff  was  tenant  to  the  defendant, 
and  that  the  goods  were  taken  as  a  distress  for 
arrears  of  rent,  is  an  issuable  plea.  Sealey  v. 
HarHs,  7  D.  P.  C.  195  ;  1  H.  &  H.  466. 

To  a  declaration  in  detinue,  the  defendant, 
being  under  terms  of  pleading  issuably,  pleaded 
upon  equitable  grounds  that  after  the  commence- 
ment of  the  action,  under  the  terms  of  a  master*s 
order  to  stay  the  action,  the  goods  were  returned  ; 
that  the  costs  and  II,  for  damages  were  paid  to 
the  plaintiff  ;  and  that  afterwards  the  onler  to 
stay  proceedings  was  set  aside  upon  a  false  affi- 
davit of  the  plaintiff  that  the  defendant  had  not 
returned  all  the  goods  : — Held,  that  the  plea  was 
not  issuable.  Mlis  v.  Saxon,  44  L.  J.,  C.  P.  193 ; 
32  L.  T.  118. 
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A  plea  of  tender  is  an  issuable  plea.  Noone  v. 
Snuth,  1  H.  Bl.  369. 

A  plea  of  the  23  Hen.  6,  c.  10,  was  an  issuable 
pleat    Dearden  y.  Hold&»^  1  Burr.  605. 

Where  a  defendant,  in  an  action  on  a  recogni- 
zance of  bailf  pleaded  nnl  tiel  record,  and  that 
no  ca.  sa.  was  sued  out  against  the  principal : — 
Held,  that  such  pleas  might  be  considered  as 
issuable,  and  that  the  plaintiff  could  not  sign 
judgment  as  for  want  of  a  plea.  Hartley  v. 
Hodson,  1  Moore,  430. 

A  demurrer  on  the  merits  is  an  issuable  plea. 
Wright  V.  Ruuell,  2  W.  Bl.  923  ;  3  Wils.  530. 

•  So  is  a  demurrer  for  misjoinder,  or  other  sub- 
stantial cause.  Xtwnlutm  v.  Downing^  I  Chit. 
711. 

In  an  action  brought  against  a  member  of  a 
company,  authorized  to  sue  and  be  sued  in  the 
name  of  the  secretary  or  one  of  the  directors  as 
the  nominal  plaintiff  or  defendant :  —  Held, 
under  the  proyisions  of  the  act,  that  it  was  not 
imperative  upon  the  plaintiff  to  sue  the  nominal 
defendant ;  atid  that  a  plea  raising  this  point, 
by  alleging  that  the  action  was  brought  for  a 
debt  of  the  company  against  the  defendant  as 
one  of  its  members,  and  that  he  was  not  the 
secretary  or  a  director,  was  not  issuable. 
JBlewitt  V.  Gordon,  1  D.,  N.  S.  815  ;  6  Jur. 
825. 

To  a  declaration  against  executors,  containing 
a  count  for  non-payment  of  money  due  on  a 
covenant  of  the  testator,  with  counts  for  money 
paid,  and  on  an  account  stated,  they  being 
under  terms  of  pleading  issnably,  pleaded,  first, 
that  the  writing  in  the  declaration  mentioned 
was  not  the  deed  of  the  testator ;  and  secondly, 
that  the  writing  in  the  declaration  mentioned 
was  executed  for  an  immoral  consideration  : — 
Held,  not  issuable  pleas,  being  in  form  pleaded 
to  the  whole  declaration,  whereas  they  applied 
to  one  count  only.  Parratt  v.  Ooddard,  9  M. 
k  W.  458  ;  1  D.,  N.  S.  874. 

•  To  an'  action  by  an  attorney  for  work  and 
labour,  a  plea,  that  the  plaintiff  has  not  de- 
livered a  signed  bill,  is  issuable.  Wilhifuon  v. 
Page,  1  D.  &  L.  913  ;  7  Scott,  N.  K.  961  ;  6  M. 
&  G.  1012  ;  13  L.  J.,  C.  P.  121. 

Coverture  of  the  defendant  is  an  issuable  plea. 
Jiirch  V.  Leake.  2  D.  &  L.  88  ;  8  Scott,  N.  R. 
66  ;  7  M.  &  G.  377  ;  13  L.  J.,  C.  P.  122  ;  8  Jur. 
474. 

To  a  declaration  for  money  lent,  money  paid, 
and  money  due  on  an  account  stated,  the  defen- 
dant pleaded  an  accord  and  satisfaction  by  an 
agreement  by  the  plaintiff  to  give  time  in  consi- 
deration of  the  defendant's  undertaking  to  pay 
4«.  a  week  for  interest  until  repayment  of  the 
principal,  as  soon  as  his  means  would  enable 
nim ;  with  an  averment  that  the  rate  of  interest 
was  different  from  and  exceeded  5/.  per  cent. 
The  plaintiff  having  signed  judgment  as  for 
want  of  a  plea  : — Held,  an  issuable  plea.  TVr- 
bUt  V.  De  Xeystr,  3  D.  &  L.  392  ;  15  L.  J.,  Q.  B. 
28. 

Declaration  against  a  subscriber  to  a  projected 
railway  company,  on  a  covenant  in  the  sul»crip- 
tion  contract  to  pay  the  expenses  in  the  event  of 
an  act  of  parliament  not  being  obtained.  The 
defendant  pleaded  a  plea  setting  out  the  sub- 
scription contract,  which  also  contained  a  cove- 
nant by  the  subscribers  to  pay  subscriptions  in 
such  sums  and  at  such  places  and  times  as  should 
be  required  or  appointed  by  the  board  of 
directors.     The  plea  averred  that  the  defendant 


had  not  been  required  by  the  board  of  directors 
to  pay  his  subscription  or  the  expenses  : — Held^ 
that  the  plea  was  not  issuable.  Millett  v. 
Browne,  2  H.  &  J^.  837. 

3.  Signing  Judgment  fob  want  of  Plea. 

Where  a  defendant  is  und^r  terms  to  plead 
issuably,  if  he  pleads  one  plea,  amongst  others, 
upon  which  no  issue  can  be  taken,  the  plaintiff 
may  sign  judgment  against  him  as  for  want  of  a 
plea.    Sorivjen  v.  Johntmi,  6  Jur.  106. 

Notwithstanding  the  plea  has  been  objected 
to  and  allowed  by  a  judge.  Oapner  v.  Mineher, 
2  D.  &  L.  694  ;  13  M.  &  W.  704  ;  14  L.  J.,  Bx. 
209. 

If  a  defendant  pleads  several  pleas,  one  of 
which  is  not  issuable,  the  plaintiff  may  sign 
judgment  as  for  want  of  a  plea,  though  the 
others  are  issuable.  Waterfall  v.  Glode,  3  T.  R. 
305. 

If  a  defendant  puts  in  a  plea,  though  informal^ 
which  goes  to  the  substance  of  the  action,  the 
plaintiff  cannot  sign  judgment  as  for  want  of  a 
plea.     Thelluton  v.  Smith,  5  T.  R.  152. 

4.  Waiver  of  Tebms. 

Obtaining  time  to  reply,  is  a  vraiver  of  any 
objection  to  the  defendant's  non-compliance  with 
an  undertaking  to  plead  issuably.  Stead  v. 
Carey,  7  M.  &  G.  646  ;  8  Scott,  N.  R.  364  ;  2  D. 
&  L.  270  ;  13  L.  J.,  C.  P.  176  ;  8  Jur.  605  ; 
S.  P„  Trott  V.  Smith,  9  M.  &  W.  765  ;  2  D.,  N. 
S.  278. 

So,  also,  is  service  of  an  order  for  particulars 
of  set-off.  Scott  V.  Watum,  1  C.  B.  826  ;  3  D.  & 
L.  208  ;  14  L.  J.,  C.  P.  240. 

Obtaining  leave  to  reply  and  demur,  is  no 
answer  to  the  objection  that  a  plea  is  non-issu- 
able.    Simiun  v.  Miller,  1  C.  B.,  N.  S.  686. 

A  declaration  contained  a  count  on  a  bill  of 
exchange  and  other  counts.  The  defendant  paid 
money  into  court  on  the  count  on  the  biU,  and 
pleaded  to  the  residue  of  the  declaration.  The 
plaintiff  having  accepted  the  money  out  of 
court : — Held,  on  its  being  objected  that  such 
acceptance  was  a  waiver  of  the  objection  to 
other  pleas  as  not  issuable,  that  it  was  no  such 
waiver.  Verhi^t  v.  De  Key»cr,  3  D.  &  L.  392  ; 
16  L.  J.,  Q.  B.  28. 

A  defendant  being  under  terms  of  pleading 
issuably,  the  plaintiff,  before  plea,  obtained  an 
order  to  amend  his  declaration  by  inserting  an 
averment,  which  the  defendant  was  to'  be  at 
liberty  to  traverse : — ^Held,  that  the  defendant 
was  released  from  the  terms  of  pleading  issuably. 
Chapnuin  or  Hutt  v.  Odes,  1  P.  &  L.  389 ;  11 
M.  &  W.  756. 

5.  Replying. 

It  is  not  usual  or  reasonable  to  impose  on  a 
plaintiff  the  terms  of  replying  issnably.  Crutch' 
leg  V.  Londcn  and  Bimiingham  Bailwag  Com-' 
pany,  2  D.  &  L.  102  ;  13  L.  J.,  Q.  B.  264  ;  8  Jur. 
560. 

6.  Rejoining. 

A  defendant,  being  under  terms  to  rejoin  iasa* 
ably,  demurred  to  the  replication  on  the  ground 
of  duplicity  : — Held,  that  this  was  a  breach  of 
the  order  to  plead  issuably,  and  a  rule  to  set 
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aside  jadgmeut  signed  by  the  plftintiff  was  dis- 
charged. Tagg  v.  Simmandt,  4  D.  &  L.  582  ;  16 
L.  J.,  Q.  B.  319. 


V.  PLEAS  IN  ABATEMENT. 
1.  Pleas  to  the  Jurisdiction. 

A  plea  in  abatement  to  the  jarisdiction  of  the 
court  most  point  out  another  court  before  which 
the  matter  is  cognizable.  Sjfooner  v.  Juddow,  4 
Moore,  Ind.  App.  353 ;  6  Moore,  P.  C.  0.  257 ; 
a,  p.,  Bex  V.  Jokmon,  6  East,  583  ;  2  Smith, 
591. 

A  plea  of  privilege  by  an  attorney  of  the 
Queen's  .Bench,  pleaded  to  an  action  brought 
against  him  in  the  Common  Pleas,  is  not  a  plea 
to  the  jurisdiction,  and  may  be  pleaded  by  at- 
torney. Hunter  v.  Nech,  3  Scott,  N.  R.  448 ;  3 
M.  &  G.  181. 

If  the  cause  of  action  does  not  arise  within  the 
jurisdiction,  the  defendant  must  avail  himself  of 
it  by  plea  in  the  court  below  ;  or  if  not  alleged 
in  the  plaint  to  be  within  the  jurisdiction,  it  will 
bo  bad  on  writ  of  error  or  false  judgment.  RotO' 
land  V.  Veale,  Cowp.  20.  » 

Pleading  Statute.] — Where  an  act,  establish- 
ing a  court  of  requests,  provided  that  "  no  action 
or  suit  for  any  debt  not  amounting  to  40«.,  and 
recoverable  by  virtue  of  this  act,  shall  be  re- 
covered against  any  person  in  any  other  court,'* 
but  contained  no  express  enactment  that  a  de- 
fendant sued  elsewhere  for  such  a  debt  might 
avail  himself  of  the  objection  by  plea,  the  proper 
mode  of  doing  so  is,  nevertheless,  by  plea ;  and 
if  the  defendant  omits  to  plead  the  statute  in 
an  action  for  a  larger  sum,  and  judgment  passes 
against  him  for  a  sum  under  40«.,  the  court  will 
not  enter  a  suggestion  on  the  record.  Rt^ynold 
V.  TalmoH,  2  Q.  B.  644. 

A  statute,  regulating  the  proceedings  of  a  court 
baron,  enacted  that  if  it  shall  appear  to  the  judge 
before  whom  any  action  may  be  tried,  that  the 
cause  of  action  is  one  over  which  the  court  baron 
has  jurisdiction,  then,  unless  the  judge  shall  cer- 
tify there  was  a  probable  cause  of  action  for  a 
sum  beyond  that  amount,  the  plaintiff  shall  not 
recover,  but  be  nonsuited :  —  Held,  that  such 
statute  need  not  be  specially  pleaded  ;  and  there- 
fore, that  an  under-sheriff,  upon  its  being  proved 
at  the  trial  of  a  cause  that  it  was  one  over  which 
the  court  baron  had  jurisdiction,  was  right  in 
nonsuiting  the  plaintiff.  Killiard  v.  Webiter^ 
6  M.  &  G.  983  ;  7  Scott,  N.  R.  903  ;  8  Jur.  425. 

Where  a  court  of  requests  had  jurisdiction  over 
the  cause  of  action,  and  the  statute  by  which  it 
was  constituted  gave  the  defendant  leave  to  plead 
the  matter  specially,  then  u{>on  such  plea  being 

§  leaded,  and  the  jury  tinding  a  verdict  for  the 
efendant  upon  it,  the  entry  of  a  suggestion  upon 
the  roll  was  unnecessary.  Kennedy  or  King  v. 
Wal/ard,  7  Scott,  N.  R.  433 ;  1  D.  &  L.  796  ; 
6  M.  &  G.  690  ;  13  L.  J.,  C.  P.  38  ;  7  Jur.,  N.  S. 
994. 

If  the  court  has  not  a  general  jurisdiction,  it 
must  be  pleaded  in  abatement,  and  cannot  be 
taken  advantage  of  under  the  general  issue  ;  in 
every  plea  to  the  jurisdiction  another  must  be 
stated.  Mostyn  v.  Fahrigas^  Cowp.  172 ;  lieae 
V.  Johnson,  6  East,  683  ;  2  Smith,  591. 

A  local  act,  for  making  and  maintaining  a  rail- 
way in  Ireland,  enabled  the  directors  to  make 
calls  from  the  proprietors,  and,  in  case  of  neglect 


or  refusal  to  pay  the  same,  enacted,  that  it  should 
be  lawful  for  the  company,  or  for  the  directors^ 
to  sue  for  and  recover  the  same  in  any  of  her 
Majesty's  courts  of  Record  in  Dublin  by  an  ac- 
tion  of  debt.  In  an  action  for  calls  against  a 
proprietor,  he  pleaded  to  the  jurisdiction  of  the 
court,  that,  by  virtue  of  the  act,  he  was  liable  to. 
be  sued  in  her  Majesty's  courts  of  Record  in 
Dublin,  and  not  elsewhere  : — Held,  that  the  plea,., 
though  in  form  a  plea  of  abatement,  disclosed 
matter  in  bar  to  the  action,  which,  upon  de> 
murrer  to  the  plea,  might  be  taken  advantage  of 
by  the  defendant.  DuTidalk  Western  Jtailway 
Company  v.  Tapster,  1  G.  &  D.  657  ;  IQ.  B.  697; 
5  Jur.  699. 

2.  Akotheb  Action  Pending. 

Upon  a  plea  in  abatement  of  pendency  of  an* 
other  action -in  another  court  for  the  same  cause^ 
concluding  with  a^prout  patet  per  recordum,  it 
is  sufficient  to  satisfy  the  plea  if  a  record  of  a. 
writ  is  produced.  Kirby  v.  Siggers,  2  D.  P.  C, 
659. 

A  plaintiff  issued  two  writs,  one  out  of  tho 
court  of  Common  Pleas,  and  the  other  out  of  the 
Exchequer.  The  first  was  never  served,  on  the 
second  the  plaintiff  declared.  The  defendant 
pleaded  to  the  second  action,  another  action, 
pending  for  the  same  cause  in  the  court  of  Com- 
mon Pleas.  The  plaintiff  replied  nul  tiel  record,, 
and  served  the  defendant  with  a  notice  to  pro^ 
duce.  The  defendant  made  up  a  roll  from  the 
praecipe  of  the  court  of  Common  Pleas.  Th& 
court  directed  it  to  be  cancelled,  with  costs.. 
Kirby  v.  Siggers,  2  D.  P.  C.  813. 

Another  action  in  the  same  term  cannot  be 
pleaded  to  a  penal  action,  but  the  defendant  must, 
shew  the  other  action  to  be  actually  prior  in 
point  of  time.     Combe  v.  Pitt^  3  Burr.  1423  ; 

1  W.  Bl.  437. 

•  If  another  suit  is  pending  in  an  inferior  court 
it  cannot  be  pleaded,  as  if  it  is  a  replevin  suit 
depending  in  the  county  court.  White  v.  Willig^ 

2  Wils.  87. 

The  court  of  the  mayor  of  the  borough  of  Liver- 
pool is  an  inferior  and  not  a  superior  court ;  and^ 
therefore,  a  plea,  that  there  is  another  action 
depending  for  the  same  cause  in  that  court,  is  no 
answer  to  an  action  in  a  superior  court.  Laugh'- 
ton  ▼.  Taylor,  6  M.  &  W.  695  ;  8  D.  P.  C.  776. 

If  a  defendant  non-prosses  a  plaintiff  in  a 
particular  action,  he  cannot  afterwards  plead  its 
pendency  in  answer  to  an  action  for  the  same 
cause  in  another  court.    Pepper  v.    Wlialley^ 

3  D.  P.  C;  579. 

In  a  transitory  action  a  plea  in  abatement  of 
an  action  pending  in  a  foreign  couft  is  bad. 
Scott  V.  Seymour  (^Lord),  31  L.  J.,  Ex.  457  ^ 
8  Jur.,  N.  S.  568  ;  6  L.  T.  607 ;  10  W.  R.  739. 
Affirmed,  1  H.  &  C.  219— Ex.  Ch. 

To  an  action  on  an  American  judgment,  the 
defendant  pleaded  that  it  was  erroneous  accord- 
ing to  the  law  of  New  York,  and  was  liable  to* 
be  reversed,  and  that  he  was  prosecuting  pro* 
ceedings  in  appeal,  which  were  pending  : — Held, 
that  though  the  pendency  of  an  appeal  might 
afford  ground  for  an  equitable  interposition  of 
the  court,  and  on  proper  terms  to  stay  execntioDf. 
it  was  no  bar  to  the  action  itself.  Seott  t.  Pil* 
hington,  2  B.  &;  S.  783  ;  31  L.  J.,  Q.  B.  81  ;  6  L*. 
T.  21. 

A  Scotch  steamer  ran  down  an  English  vessel 
in  the  Hnmber.  An  action  was  commenced  in  the 
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court  of  Admiralty  in  England  by  the  owner  of  the 
English  vessel  against  the  owner  of  the  steamer, 
and  a  warrant  of  arrest  issued  against  the  ship  ; 
but  before  the  ship  could  be  arrested  she  had 
sailed  for  Scotland.  A  suit  was  then  commenced 
by  the  owner  of  the  English  yessel  against  the 
owner  of  the  steamer,  in  the  court  of  session  in 
Scotland,  for  the  damage,  and  the  steamer  was 
arrested  under  process  of  that  court,  but  sub- 
sequently released  upon  bail.  The  proceedings 
in  the  court  of  session  were  still  pending,  when 
the  steamer,  having  come  within  the  jurisdiction 
of  England,  was  again  arrested  under  process  of 
the  high  court  of  Admiralty  in  England,  and  an 
action  for  damage  commenced  in  that  court  for 
the  same  cause  of  action  as  was  still  pending  in 
Scotland;  the  proceedings  in  the  court  of  session 
being  abandoned.  The  owner  of  the  steamer 
■appeared  under  protest  in  the  Admiralty  court, 
and  pleaded  lis  alibi  pendens  : — Held,  that  the 
plea  of  lis  alibi  pendens  was  bad,  as  the  suit 
in  Scotland  was,  in  the  first  instance,  in  per- 
sonam, the  proceedings  being  commenced  by  pro- 
cess against  the  person  of  the  owner  of  the  vessel, 
and  the  arrest  of  the  steamer  only  collateral  to 
secure  the  debt,  while  the  proceedings  in  the 
Admiralty  court  in  England  were,  in  the  first 
instance,  in  rem,  against  the  vessel,  and  therefore 
the  two  suits  being  in  their  nature  different,  the 
pendency  of  one  suit  could  not  be  pleaded  in 
suspension  of  the  other.  Harmer  v.  BeU,  7 
Moore,  P.  C.  C.  267. 

If,  whilst  A.  is  unlawfully  imprisoned  by  B.,  C. 
commits  an  assault  upon  him,  C.  is  guilty  of  the 
false  imprisonment  as  well  as  B.,  and  if  A.  sues 
both  separately,  pendency  of  one  suit  may  be 
pleaded  in  abatement  to  the  other,  Boyce  v. 
Douglas,  1  Camp.  60. 

In  an  action  against  one  of  several  joint  con- 
tractors, the  defendant  cannot  plead  in  abate- 
ment the  pendency  of  another  action  for  the 
same  cause  against  another  of  the  joint  con- 
tractors, and  in  which  he  was  not  himself  a 
defendant.  Henry  v.  Ooldney,  16  M.  &  W.  494; 
4  D.  &  L.  6  ;  16  L.  J.,  Ex.  298  ;  10  Jur.  439. 

It  is  no  answer  to  a  declaration  in  scire  &cia8 
against  a  member  of  a  banking  company,  founded 
upon  a  judgment  against  the  public  officer  of 
«uch  company,  that  another  writ  is  pending  on 
the  same  judgment  against  another  member  of 
the  company.  Nunn  v.  Lonwr^  18  L.  J.,  Ex,  247  ; 
23  Jur.  236. 


3,  KONJOIXDEB  OF  PARTIES. 

a.    Amendment   of  Parties. 
See  Practice  (^Parthi), 


b.  In  what  Cases. 

If  one  of  several  part  owners  of  a  chattel  sues 
alone,  the  defendant  can  only  take  advantage  of 
the  objection  by  a  plea  in  abatement,  even 
though  the  defect  appears  in  the  declaration. 
Addison  v.  Overendj  6  T.  R.  766, 

If  one  of  two  part  owners  of  a  chattel  sues 
alone  for  a  tort/  and  the  defendant  does  not 
plead  in  abatement,  the  other  part  owner  may 
afterwards  sue  alone,  and  the  defendant  cannot 
plead  in  abatement  to  such  action.  Sedg worth 
^x  Overntdy  7  T.  R.  279. 


A  defendant  pleaded  in  abatement  that  the 
promises  in  the  declaration  alleged  were  made 
jointly  by  him  with  other  persons.  The  plaintiff 
proved  a  separate  debt  due  from  the  defendant, 
as  well  as  a  joint  debt  due  from  him  and 
another  :-^Held,  that  the  plaintiff  was  entitled 
to  recover  the  amount  of  botii  debts,  and  that 
the  defendant  might  have  pleaded  in  abatement 
to  part  of  the  count,  and  in  bar  to  the  residue. 
mil  V.  miite,  8  Scott.  249  ;  6  Bing.  N.  C.  26  ; 
8  D.  P.  C.  13. 

A  plaintiff  declared  against  A.,  B.  and  C.  for 
35/.,  due  in  respect  of  work  done  for  them. 
They  pleaded  that  the  work  was  done  for  them 
jointly  with  D.  It  appeared  that  one  portion  of 
the  work  was  done  for  A. ;  another  portion,  to 
the  amount  of  4^.,  for  A.,  B.,  C.  and  D. ;  a  third 
for  A.,  B.  and  D. ;  and  a  fourth  for  A.  and  B. : — 
Held,  that  the  plea  was  an  answer  to  the  action. 
Jim  V.  WJiite,  6  Bing.  N.  C.  23  ;  8  Scott,  245  ; 
8  D.  P.  C.  63  ;  3  Jur.  1077. 

A  plea  in  abatement  of  the  nonjoinder  of  co- 
contractors  resident  within  the  jurisdiction, 
alleging  that  the  contract  was  made  with  the 
defendant  and  sach  resident  co-contractors,  and 
also  with  other  co-contractors  resident  without 
the  jurisdiction,  is  bad ;  the  3  &  4  Will.  4,  c.  42, 
s.  8,  requiring  the  defendant  to  state  in  his  plea, 
that  all  are  resident  within  the  jurisdiction, 
and  to  verify  the  residence  of  all  by  affidavit. 
Joll  or  Gell  v.  Curxon  (^Lord^,  4  C.  B.  249  ;  4  D, 
k  L.  810  ;  16  L.  J.,  C.  P.  317  ;  11  Jur.  737. 

A  plea  in  abatement  to  an  action  ex  contractu 
must,  to  be  good  plea,  set  forth  the  names  of  all 
the  parties  with  whom  the  def aidant  was  a  co- 
contractor.    Ci*eUiny»  Brookj  1  C.  &  K.  571. 

In  scire  facias  against  A.  and  B.  to  repeal  a 
patent  granted  to  A.  and  B.,  A.  cannot  plead  in 
abatement  that  B.  assigned  all  his  share  and  inte- 
rest in  the  patent  to  A.  before  the  writ  was  sued 
out,  and  has  not  since  had  any  interest  therein. 
Beg.  V.  Betts,  16  Q.  B.  540  ;  19  L.  J.,  Q.  B.  531  ; 
14  Jur.  912. 

If  in  fact  the  party  having  no  interest  was 
joined  in  order  tha^  he  might  oollusively  prejudice 
the  other  defendant,  application  should  be  made 
to  the  court  for  remedy,  as  against  an  abuse  of 
process.    lb, 

A  plaintiff  obtained  a  judgment  in  an  action 
against  a  public  officer,  under  7  Geo.  4,  c.  46,  and 
subsequently  sued  out  a  scire  facias  against 
fifteen  persons,  whom  he  charged  as  members  of 
the  company,  of  which  the  defendant  was  the 
public  officer ;  the  sheriff  returned  as  to  all  the 
defendants  that  they  had  nothing,  and  were  not 
to  be  found  in  his  bailiwick  ;  twelve  of  the  de- 
fendants voluntarily  appeared,  and  the  plaintiff 
declared  against  them.  Upon  demurrer  assign- 
ing for  cause  that  it  did  not  appear  that  the  then 
dd^endants  who  had  not  come  forward  were  in- 
cluded in  the  proceedings  : — ^Held,  that  such  an 
objection  could  only  be  an  irregularity,  and  to  be 
taken  advantage  of  on  motion  under  4  &  5  Ann, 
c.  16,  and  not  upon  demurrer ;  that  the  objection 
of  nonjoinder  could  not  be  raised  upon  demurrer, 
because  there  was  nothing  on  the  face  of  the  re- 
cord to  shew  that  the  defendants  in  question 
were  alive  :  and  that  the  writ  could  not,  there- 
fore, be  abated  on  the  groi^d  of  nonjoinder. 
Fowler  v.  Rich^rhy,  9  D.  P.  0.  682  ;  2  M.  &  6. 
760  ;  3  Scott,  N.  R.  138. 

An  informal  plea  in  abatement  cannot  be 
quashed  on  motion,  though  pleaded  for  delay ;  it 
must  be  demurred  to.     Bex  v.  Cooke,  4  D.  Je  R« 
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114  ;  2  B.  &  C.  618;  S,  P.,  Bex  v.  Clarke,  1  D.  v<t 
B.  43. 

The  court  will  not  grant  a  role  to  quash  a  plea 
in  abatement  which  is  insensible  ;  the  plaintiff 
may  at  his  own  peril  sign  judgment.  Thomas  v. 
Smithiei,  4  Taunt.  668. 


0.  Beplioations. 

A  replication  to  a  plea  in  abatement  (that  the 
promises  were  made  bj'  A.  and  B.  jointly  with  the 
defendant),  that  A.  and  B.  were  in  Scotland  at  the 
commencement  of  the  suit  and  had  no  property 
within  the  jurisdiction  of  the  court,  by  which  they 
could  be  summoned,  is  bad.  Sh^ppard  v.  JBailUe^ 
6  T.  R.  327. 


d«  Proof* 

A  pica  In  abatement,  that  the  defendant  jointly 
with  sixteen  others  contracted,  imports  that  the 
defendant  jointly  with  sixteen  others,  and  no 
more,  contracted.  And  if  there  were  more  joint 
contractors  than  seventeen,  the  plea  is  disproved. 
Godson  V.  Good,  6  Taunt.  587  ;  2  Marsh,  299. 

To  an  action  for  goods  sold,  the  defendant 
pleaded  in  abatement,  that  the  debt  became  due 
from  him  jointly  with  W.  S.  It  appeared  at  the 
trial,  that  the  business  of  the  defendant's  house 
was  carried  on,  with  the  knowledge  of  the  plain- 
tifEs,  under  the  name  of  Bush  &  Co.,  and  that  the 
invoice  of  the  goods  was  made  out  to  Bush  &  Ck>.. 
and,  also,  that  the  real  partnership  was  between 
the  defendant  and  W.  S.  The  judge  directed 
the  jury  that  the  partnership  was  fully  proved, 
but  still,  that  if  the  defendant  gave  the  plaintiffs 
reason  to  believe  that  he  alone  constituted  the 
firm  of  Bush  k,  Co.,  he  would  be  solely  liable  : 
— Held,  that  the  direction  was  right,  and  that 
the  defendant  was  not  liable  unless  he  alone 
constituted  the  firm,  or  so  held  himself  out  to 
the  plaintiflfe.  JBonJield  v.  Smith,  12  M.  &  W. 
405. 

Held,  also,  that,  with  a  view  to  prove  the  de- 
fendant's sole  liability,  the  witness  who  proved 
the  giving  of  the  order  could  not  be  asked  the 
question,  "With  whom  did  you  deal?"  but  that 
the  proper  inquiry  was  as  to  the  acts  done.    Ib» 

To  an  action  for  money  had  and  received,  the 
defendant  pleaded  in  abatement,  that  the  pro- 
mises in  the  declaration  mentioned  were  made 
by  him  jointly  with  other  persons  (thirteen  in 
number,  naming  them),  who  were  still  living, 
and  within  the  jurisdiction. — Replication,  that 
the  promises  were  not  made  by  defendant  jointly 
with  the  other  persons  in  the  plea  mentioned. 
The  particulars  of  demand  stated  that  the  action 
was  brought  to  recover  "  cash  deposited  or  re- 
ceived by  the  defendant  as  the  plaintiff^s  banker." 
At  the  trial  plaintiff  began  and  called  a  witness, 
who  proved  that  she  had  a  banking  account  on 
which  a  balance  was  due  to  her  to  the  amount 
stated  in  the  particulars  with  a  banking  company, 
which  had  since  become  insolvent,  and  in  which 
the  persons  mentioned  in  the  plea,  and  others 
also,  were  shareholders.  The  witness  was  cross- 
examined  as  to  the  state  of  the  banking  account, 
and  not  as  to  the  fact  of  the  defenSint  being 
also  a  shareholder;  but  the  plaintiff  gave  no 
afiirmative  evidence  to  prove  Uiat  he  was  one : 
'•Held,  that  the  fact  was  sufficiently  admitted, 
by  the  pleadings  and  proceedings  at  the  trial, 
to  entitle  the  plaintiff  to  recover,     Crellin  v. 


Calvert,  14  M.  &  W.  11  ;  14  L.  J.,  Ex.  375 ;  9 
Jur.  810. 

Action  for  money  lent:  plea,  that  the  pro- 
mislies  were  made  by  the  defendant  jointly  with 
another,  on  which  issue  was  joined :  the  jury 
merely  found  that  the  defendant  promised , 
without  stating  whether  he  promised  alone  or 
jointly  with  another : — ^Held,  that  the  verdict 
could  not  be  supported,  as  it  did  not  distinctly 
pronounce  on  the  point  in  issue  ;  and  the  court 
reversed  the  judgment.  Bishop  v.  Kaye,  3  B.  & 
A.  605. 

4.  In  otheb  Oases^ 

A  plea  of  coverture  is  not  a  plea  in  abatement 
for  nonjoinder  within  the  Common  Law  Pro- 
cedure Act  (Irish),  1853,  s.  84,  Riordan  v.  Walshf 
6  Ir.  R.,  C.  L.  189. 

To  an  action  by  drawer  against  acceptor  of  a 
bill,  and  on  an  account  stated,  he  pleaded  in 
abatement  that  the  bill  was  accepted,  and  the 
promise  in  the  declaration  mentioned  was  made 
by  him,  jointly  with  B.,  who  is  still  living,  and 
resident  within  the  jurisdiction  :— Held,  bad,  on 
demurrer.  Bleakley  v.  Jay,  13  M.  &  W.  464  ;  1$ 
L.  J., 'Ex.  78. 

In  an  action  of  covenant  against  a  defendant 
as  assignee  of  lease,  a  plea  by  him,  in  abate- 
ment, mat  the  estate  vested  in  him  jointly  with 
another  person,  was  bad,  for  not  setting  out  the 
title  specially.  Heap  v.  Livingston,  1  D.  &  L, 
334  ;  1]  M.  &  W.  896  ;  12  L.  J.,  Ex.  432  ;  7  Jur, 
934. 

5.  Peactice. 

a.  Qenerally* 

A  plea  in  abatement  is  bad  if  it  does  not  give 
a  better  writ,  but  tends  to  shew  that  the  plaintiff 
can  maintain  no  action  at  all.  Btans  v.  Stevens, 
4  T.  R.  227. 

In  abatement,  the  court  is  not  bound  to  give 
the  proper  judgment  upon  the  whole  record, 
unless  the  defendant  prays  a  particular  and 
proper  judgment  as  in  the  case  of  pleas  in  bar, 
when  the  court  will  do  so  whether  the  proper 
judgment  is  regularly  prayed  for  or  not.  Jlex  v. 
Slmkespeare,  10  East,  83, 87. 

A  plea  in  abatement,  concluding  with  a  prayer 
that  the  declaration  be  quashed,  is  bad.  Mo  fat 
V.  Van  Mulli7igen,  2  Chit.  539  ;  2  B.  &  P.  124, 
n. 

After  a  plea  in  abatement  and  demurrer,  the 
plaintiff  mast  pray  a  respondeat  ouster  and  not 
a  judgment  in  chief,  although,  if  he  does,  he  may 
amend  on  payment  of  costs.  Aiion.,  2  Wils. 
302. 

Where  an  issue  on  a  plea  in  abatement  is 
found  against  the  defendant,  the  judgment  will 
be  peremptory.  JEichorn  v.  Le  Mai t re,  2  Wils. 
367. 

Where  a  plea  b^;lns  and  ends  as  a  plea  in 
abatement,  it  must  be  considered  as  such,  though 
it  contains  matter  in  bfir.  Godson  v.  Good,  2 
Marsh.  299  ;  6  Taunt,  587.  And  see  Godson  v. 
Smith,  2  Moore,  157. 

A  writ  may  be  abated  in  part  and  stand  good 
for  the  remainder ;  therefore,  if  a  plea  in  abate-* 
ment  contains  matter  which  goes  in  part 
abatement  of  the  writ  only,  but  concludes  with 
a  prayer  that  the  whole  writ  may  be  abated,  the 
court  may  abate  bo  much  of  the  writ  as  the 
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matter  pleaded  applies  to.  Powell  v.  Fuller  ton, 
:2  B.  &  P.  420. 

If  a  replication  to  a  plea  in  abatement  of  the 
writ  begins  ^'  that  the  declaration  ought  not  to 
be  quashed,"  but  concludes  properly,  it  is  well 
enough,  for  such  words  may  be  rejected  as  sur- 
plusage.    Sahirie  v.  Johnstotie,  1  B.  &  P.  60. 

The  plaintiff  need  never  demur  specially  to  a 
plea  in  abatement.  Lloyd  v.  Williams,  2  M.  & 
:S.  484. 

If  a  plea  in  abatement  is  a  nullity,  no  act  of 
the  plaintiff,  apparently  acquiescing  in  it,  will 
be  construed  into  a  recognition  of  it.  Oarratt 
V.  Hoojtcr,  1  D.  P.  0.  28. 

Where  a  plea  is  demurred  to,  which  in  form  is 
41  plea  in  abatement,  but  discloses  matter  that 
might  be  pleaded  in  bar,  the  defendant  may 
object  to  the  declaration,  on  the  ground  of  its 
legal  insufficiency  or  substantial  defect.  Dun- 
deUk  Western  Railway  Company  v.  Tapster,  1 
G.  &  D.  657  ;  1  Q.  B.  697  ;  2  Railw.  Cas.  686  ;  6 
Jur.  699. 

A  plea  in  abatement  for  the  misjoinder  of 
parties,  pleaded  to  several  counts,  if  bad  as  to 
.^ny  of  tnem,  is  bad  altogether,  and  there  must 
be  a  general  judgment  of  respondeat  ouster, 
although  it  would  have  been  good  if  pleaded 
separately  to  the  other  counts.  Phillips  v. 
Cla^gett,  10  M.  &  W.  102  ;  2  D.,N.  S.  258  ;  6  Jur. 
«29. 

A  plea  in  abatement  for  the  nonjoinder  of  a 
•contractor,  which  prayed  judgment  of  the  declara- 
tion only,  is  informal ;  it  ought  to  have  prayed 
judgment  of  the  writ  and  declaration.  WhUUn^ 
V.  Des  Anges,  3  C.  B.  910  ;  4  D.  &  L.  678  ;  16 
L.  J.,  C.  P.  159  ;  S.  P.,  Davies  v.  Thompson,  3  1). 
.&  L.  49  ;  14  M.  &  W.  161  ;  14  L.  J.,  Ex.  384  ;  9 
Jur.  736. 


b.   Time  of  Pleading. 

The  four  days  within  which  pleas  in  abatement 
must  be  delivered,  are  to  be  computed  ezclu- 
•sively  of  the  first  and  inclusively  of  the  last  day. 
Rylandv,  Wornwld,  2  M.  &  W.  393  ;  6  D.  P.  C. 
581  ;  M.  &  H.  73  ;  1  Jur.  312. 

After  a  judgment  of  respondeat  ouster,  a  de- 
fendant is  entitled  to  four  days^  time  to  plead. 
Cantwell  v.  Stirling  (Earl),  1  M.  &  Scott,  366  ; 
«  Bing.  177  ;  1  D.  P.  C.  265. 


o.  Ai&daTit  of  Verification. 

i.  0/ Truth  of  Plea. 

The  provision  contained  in  4  &  6  Ann.  c.  16,  s. 
11,  is  for  the  sole  benefit  of  plaintiffs,  and  may 
be  waived  by  them.  Orahum  v.  Inglehy,  1  Ex. 
^61  ;  5  D.  &  L.  737. 

A  plea  of  privilege  cannot  be  distingfuished 
.from  a  plea  in  abatement,  and  must  be  accom- 
panied by  an  affidavit.    Davidson  v.  WatkiTts,  3 
D.  P.  C.  129. 

If  a  plea  in  abatement  is  not  supported  by  a 
proper  affidavit,  the  plaintiff  may  sign  judgment 
immediately.     Richards  v.  Setree,  3  Price,  197. 

It  is  no  objection  to  snch  affidavit,  that  the 
•addition  of  the  defendant  is  not  stated.  Poole  v. 
-Pemhrey,  1  D.  P.  C.  693  ;  3  Tyr.  387. 

If  the  affidavit  is  insufficient,  the  conrt  will 
not  set  aside  the  plea,  as  the  plaintiff  might  have  J 
-treated  it  as  a  nullity,  and  signed  judgment.! 
Brwy  V.  Mailer,  2  Ifoore,  213.  J 


The  affidavit  may  be  made  by  a  third  person. 
Anon,,  1  Chit.  58. 

A  plaintiff  cannot  sign  judgment  after  a  plea 
in  abatement,  because  the  affidavit  was  sworn 
before  the  defendant's  attorney.  Horsfall  v. 
Matthewman,  3  M.  ft:  S.  154. 

A  plea  in  abatement  set  aside  for  irregularity, 
on  the  objection  that  the  affidavit  hSd.  been 
sworn  before  the  plaintiff's  attorney  as  commis- 
sioner for  taking  affidavits  in  the  Court  of 
Exchequer  in  the  country.  Cooper  v.  A  rcher, 
12  Price,  149. 

If  the  affidavit  is  swoni  before  the  declaration 
is  delivered,  the  plaintiff  may  treat  the  plea  as  a 
nullity,  and  sign  judgment.  Johnson  v.  Popple- 
well,  2  C.  &  J.  544  ;  2  Tyr.  715  ;  8.  P.,  Wester- 
dale  V.  Kemp,  1  Tyr.  260 ;  S,  C,  nom.  Bovoer  v. 
Kemp,  1  C.  &  J.  287  ;  1  D.  P.  C.  281. 

A  defendant  putting  in  a  plea  in  abatement  in 
time,  with  an  affidavit,  which  affidavit  was  sworn 
at  Liverpool,  on  the  day  of  filing  the  declaration 
in  town,  and  before  the  defendant  could  have 
seen  it,  is  not  a  nullity  so  as  to  entitle  the  plaintiff 
to  sign  interlocutory  judgment  as  for  want  of  a' 
plea.    Long  v.  Comber,  4  East,  348. 

In  an  action  against  A.,  a  plea,  alleging  the 
nonjoinder  of  B.  as  joint  contractor,  is  not 
sufficiently  verified  by  an  affidavit  stating  that 
A.  and  B.  were  partners  during  the  period 
within  which  the  cause  of  action  was  stated 
in  the  special  counts  of  the  declaration  to  have 
accrued,  but  which  does  not  shew  that  they 
continued  in  partnership  down  to  the  time  laid 
in  the  common  counts.  Dobbin  v.  IVilson,  3 
N.  &  M.  260. 

What  Pleas.] — ^A  plea  in  abatement  of  the 
defendant's  coverture,  is  adilatory  plea  requiring 
an  affidavit  of  verification ;  and  if  there  is  no 
such  affidavit,  the  plaintiff  is  entitled  to  sign 
judgment  as  for  want  of  a  plea,  although  part  of 
the  cause  of  action  accrued  after  the  coverture. 
Lovell  V.  Walker,  9  M.  &  W.  299  ;  1  D.,  N.  S. 
962. 

Title  of  AffldaTit.] — An  affidavit  which  is 
annexed  to  the  plea  need  not  be  intitled  of  the 
cause,  as  it  refers  to  the  plea.  Prince  v.  Nichol- 
son, 1  Marsh.  70  ;  6  Taunt.  333. 

The  affidavit  must  strictly  agree  with  the  plea, 
and  a  variance  in  the  christian  name  entitles  the 
plaintiff  to  sign  judgment.  Poole  v.  Pembrey^ 
1  D.  P.  C.  693  ;  3  Tyr.  387. 

A  plea  in  abatement  will  be  set  aside  where 
the  title  of  the  affidavit  contains  a  transposition 
of  the  names  forming  the  christian  name  of  one 
of  the  defendants.    lb. 

In  the  title  of  a  plea -in  abatement,  the  defen- 
dant described  himself  as  Charles  Frederick 
Augustus  William,  sovereign  Duke  of  Brunswick 
and  Luneburg,  sued  as  &c.,  at  the  suit  of  Char- 
lotte Munden.  In  the  affidavit  supporting  the 
plea  he  was  similarly  described,  but  the  appear- 
ance which  he  had  entered  was  Charles  Frederick 
AugpiBtus  William,  Duke  of  Brunswick  and 
Luneburg,  sued  as  &c.,  omitting  the  word  "  sove- 
reign." The  plaintiff  treated  the  plea  as  a  nullity 
and  signed  judgment.  The  court  refused  to  set 
aside  the  judgment  without  an  affidavit  of  merits. 
Munden  v.  Brunswich  (^Duhe),  4  D.  &  L.  807 ;  4 
0.  B.  321  ;  16  L.  J.,  C.  P.  311. 

A  declaration  stated,  that  J.  E.,  public  officer 
of  a  banking  co-partnenbip,  called  the  L.  k,  W. 
Bank,  recovered  against  G.  8.,  public  officer  of  a 
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banking  co-partnership,  called  the  L.  &  W.  R. 
Banking  Company,  51,373^.  12s.  Id. ;  and  that 
the  defendant  was  a  member  of  the  last-men- 
tioned company.  The  defendant  pleaded,  in 
abatement,  that,  at  the  very  same  time  when 
the  writ  issaod,  and  before  J.  E.  declared,  J.  E., 
public  officer,  &c.,  issued  a  scire  facias.  The  '^vrit 
stated,  that  J.  E.,  public  officer,  recovered  judg- 
ment fromG.  S.,  public  officer,  for  51,373/.  12«.  Td. ; 
and  J.  D.  was,  at  the  time  of  such  judgment,  a 
member  of  the  last-mentioned  banking  co-part- 
nership. The  plea  stated  a  declaration  by  J.  E. 
against  J.  D. ;  and  that  the  judgment  obtained 
against  J.  D.  and  that  obtained  against  the  pre- 
-sent  defendant  were  one  and  the  same  judgment ; 
that,  at  the  time  of  the  judgment  against  J.  D., 
and  the  issuing  of  the  scire  facias  against  the 
d^endant,  J.  D.  was  a  member  of  the  banking 
•co-partnership ;  and  it  averred  the  identity  of 
the  two  companies  described  in  the  two  ^vrits  as 
the  L.  &  W.  R.  Banking  Company,  and  that  G.  S. 
was  the  public  officer  of  the  latter  company  at 
the  time  of  the  judgment ;  that  J.  D.  was  still 
living,  and  that  the  writ  and  the  suit  against  J.  D. 
were  still  depending  against  him.  The  affidavit 
in  verification  of  the  plea  stated,  that  the  paper 
writing  thereunto  annexed  was  a  true  copy  of 
the  issue  in  the  action  between  J.  E.  and  J.  D. ; 
and  that  judgment  was  signed  in  such  action 
by  J.  B.,  against  J.  D.,  for  61,373/.  12*.  Id.  :— 
Held,  that  a  judgment  signed  by  the  plaintiff  on 
this  plea  was  regular.  Eftdaile  v.  TruMoelU  2 
Ex.  312  ;  17  L.  J.,  Ex.  294. 

ii.  Residence  of  Parties. 

It  is  not  requisite,  in  an  affidavit  verifying  a 
plea  of  coverture,  to  state  the  residence  of  the 
Jhusband  to  be  within  the  jurisdiction  of  the 
court,  as  the  3  &  4  Will.  4,  c.  42,  s.  8,  only  ap- 
plies to  the  case  of  pleas  in  abatement  for  the 
nonjoinder  of  co-contractors.  Joru's  v.  Smith.,  6 
D.  P.  C.  557  ;  1  H.  &  H.  167  ;  2  Jur.  469. 

An  affidavit  in  support  of  a  plea  in  abatement 
for  the  nonjoinder  of  other  co-defendants,  under 

3  &  4  WiU:  4,  c.  42,  s.  8,  must  state  the  residences 
at  the  time  of  the  plea  pleaded ;  and  therefore 
an  affidavit  which  stated  the  residences  of  such 
co-defendants  at  the  time  of  the  commencement 
of  the  suit,  is  bad,  although  the  plea  gives  the 
residences  at  the  time  of  the  pleading  it,  and  the 
affidavit  states  the  plea  to  be  true  in  substance 
and  in  fact.  White  v.  Oascoyne,  3  Ex.  36  ;  18 
L.  J.,  Ex.  110. 

The  affidavit  must  state  the  true  place  of  resi- 
dence of  such  person,  and  not  merely  his  place 
of  business  ;  and  the  court  will  allow  the  truth 
of  the  same  to  be  inquired  into  and  tried  by 
affidavit,  on  motion  to  set  aside  the  pica.  May- 
bury  V.  M^ulie,  5  C.  B.  283  ;  5  D.  &  L.  360 ;  17 
L.  J,,  C.  P.  95  ;  12  Jur.  80. 

An  affidavit  stated  the  place  of  residence  of 
the  person  not  joined  to  be  89,  Leadenhall-street, 
in  the  city  of  London.  It  appearing  on  affi- 
davits that  such  place  was  not  his  place  of  abode 
(although  his  name  was  over  the  door,  and  his 
business  was  carried  on  there) : — Held,  that  it 
was  not  the  place  of  residence  within  the  3  &  4 
Will  4,  c.  42,  s.  8.    lb.    8.  P.,Newtony.  Steioart, 

4  D.  &  L.  89  ;  15  L.  J.,  Q.  B.  384. 

.In  an  affidavit  of  verification  of  a  plea  for  non- 
joinder of  A.,  his  residence  was  declared  to  be  43, 
Lowndes-street,  Belgrave-square.  It  appeared 
that  he  was  residing  there  at  the  time  of  the 


commencement  of  the  action,  but  had  since 
gone  abroad  ;  that  the  house  and  furniture  were 
his ;  that  he  was  endeavouring  to  let  the  house 
furnished  for  a  few  months,  until  his  return, 
and  that  B.  was  occupying  it  as  his  friend  and 
guest: — Held,  a  sufficient  description  of  A.'s 
residence.  Lam  be  v.  Smyths.,  15  M.  &  W.  433  ; 
15  L.  J.,  Ex.  287  ;  10  Jur.  394. 

The  residence  mentioned  in  the  statute  means 
the  domicil  or  house  of  the  party.    lb. 


VI.    PLEAS    IN    BAR  AND  SUBSEQUENT 

PLEADINGS. 

1.  Form  and  Contents. 

A  formal  commencement  or  conclusion  is  not 
necessary  to  a  plea  to  the  further  maintenance 
of  an  action.  Brooks  v.  Jennings,  1  L.  R.,  C.  P. 
476  ;  12  Jur.,  N.  S.  341  ;  14  L.  T.  19  ;  14  W.  R. 
440  ;  1  H.  &  R.  414. 

If  a  plea,  pleaded  as  an  answer  to  the  whole 
of  a  count,  leaves  unanswered  any  good  part, 
the  plaintiff  will  have  judgment  on  demurrer. 
Crumjf  V.  Adney,  3  Tyr.  279  ;  1  C.  &  M.  362. 

But  the  plaintiff  cannot  sign  judgment  for  the 
part  unanswered,  and  plead  to  the  remainder, 
but  must  demur.  Wood  v.  Farrj  7  D.  P.  C.  263  ; 
1  Am.  492  ;  3  Jur.  124. 

Where  a  plea  begins  as  an  answer  to  the  whole 
declaration,  and  is  in  truth  but  an  answer  to 
part,  the  whole  plea  is  bad,  and  the  plaintiff 
may  demur.     Wilson  v.  Newman,  1  Chit.  132. 

Where  the  plea  begins  as  an  answer  to  the 
whole,  and  is  in  truth  but  an  answer  to  part, 
the  plaintiff  should  take  judgment  for  the  part 
unanswered.    lb. 

If  there  is  but  one  plea  in  bar,  which  is  bad  in 
part,  it  is  bad  for  the  whole.  Phillip  v.  Brwse^ 
1  Chit  526,  n. 

To  a  declaration  of  two  counts,  one  on  a  bill  of 
exchange,  the  other  on  an  account  stated,  the 
defendant,  without  a  rule  to  plead  several  matters, 
pleaded,  *'  that  he  did  not  accept  the  bill ;  and  for 
a  further  plea,  that  he  did  not  account : " — Held, 
the  informality  of  omitting  to  confine  each  plea  to 
the  count  to  which  it  applied,  did  not  authorize 
the  plaintiff  to  sign  judgment.  Vcre  v.  Golds- 
borough,  1  Scott,  265  ;  1  Bing.  N.  C.  353. 

A  plea  which  merely  sliews  that  the  defendant 
has  been  irregularly  brought  into  court,  without 
answering  the  merits,  is  bad.  Walmsley  v.  Macey, 
5  Moore,  168.  And  see  Ball  v.  Swan,  1  B.  &  A. 
390. 

2.  Skvebal  Pleas  and  Replications. 
a.  Principles. 

It  is  no  objection  to  pleas  that  they  are  incon- 
sistent. Wilkinson  v.  Small,  3  D.  P.  C.  564  ;  1 
H.  &  W.  214. 

Inconsistent  pleas  may  be  pleaded  if  intended 
bonft  fide  to  support  different  substantial  grounds 
of  defence,  bueer  v.  Triebuer,  or  Triebnerr  v. 
Duerr,  3  D.  P.  C  133  ;  1  Scott,  102 ;  1  Bing.  N. 
C.  266. 

A  defendant  may,  in  some  cases,  plead  several 
pleas,  shewing  different  legal  conclusions  arising 
out  of  the  same  state  of  facts.  Currie  v.  Amott, 
5  Bing.  N.  C.  224  ;  7  Scott,  172  ;  7  D.  P.  C.  249  ; 
1  Am.  483  ;  3  Jur.  171. 

A  defendant  will  not  be  allowed  to  plead  eeveral 
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matters  where  the  defence  is  vexatious,  and  some 
of  the  pleas  are  teclinical,  and  beside  the  merits. 
Cooling  v.  Great  Nortli^rn  Railway  dympany^ 
16  Q.  B.  486  ;  19  L.  J.,  Q.  B.  529  ;  14  Jur.  875. 

A  defendant  cannot  plead  non  assumpsit  to 
the  whole  counts,  and  a  tender  as  to  part.  Mac- 
lellun  V.  Howard,  4  T.  R.  194  ;  S.  P.,  Dowgall  t. 
Bowman,  3  Wils.  145  ;  2  W.  Bl.  723. 

Nor  non  est  factum  to  an  action  on  a  bond,  and 
a  tender  as  to  part.  Jenkins  v.  Edwards,  5  T.  R. 
97  ;  S,  P.,  OrgUl  v.  Kempsliead,  4  Taunt.  459. 

b.  In  what  Cases. 

An  audita  querela  is  an  action  or  a  suit  within 

4  &  5  Ann.  c.  16,  s.  4,  and  a  defendant  may  plead 
several  matters  thereto.  Oilex  v.  Hutt,  1  Ex.  701 ; 

5  D.  &  L.  387  ;  17  L.  J.,  Ex.  121. 

In  an  action  of  trover  for  wool,  a  defendant 
may  plead  the  general  issue,  a  lien  by  custom,  a 
lien  by  agreement,  a  lien  by  custom  with  a  state- 
ment that  the  wool  was  deposited  by  one  having  a 
primft  facie  title  to  it,  and  a  lien  by  custom  with 
a  statement  that  the  wool  was  deposited  with  the 
defendant  by  the  plaintiff's  agent.  Leitckart  v. 
Cooper,  1  Scott,  481 ;  1  Ring.  N.  C.  509 ;  7  C.  & 
P.  119  ;  3  D.  P.  C.  415  ;  1  Hodges,  16. 

In  replevin,  an  avowry,  justi^ing  the  taking  of 
cattle  damage  feasant  in  the  locus  in  quo,  as  the 
soil  of  A.,  and  a  like  avowry  as  the  soil  of  B.,  are 
allowable.    JSraiis  v.  Davies,  8  A.  &  £.  362  ;  3  N. 

6  P.  464  ;  1  W.,  W.  &  H.  360  ;  2  Jur.  850. 

In  an  action  of  trespass  quare  clausum  f regit, 
the  following  pleas  may  be  pleaded  together  : — 
That  the  plaintiff  was  not  possessed  of  the  close 
in  question  ;  a  justification  under  a  seisin  in  fee 
in  the  close  in  himself ;  and  a  justification  under 
the  command  of  a  third  party,  who  was  alleged 
to  be  seised  in  fee  of  the  close.  Morse  v.  Apperley, 
8  D.  P.  0.  203  ;  6  M.  &  W.  145  ;  4  Jur.  702.  See 
Pim  V.  Orazehrook,  4  Scott,  N.  R.  565  ;  1  D.,  N. 
S.  489  ;  3  M.  &  S.  863. 

In  trover  for  goods,  the  defendant  was  allowed 
to  plead  not  guilty,  that  the  plaintiffs  were  not 
lawfully  possessed  of  the  goods,  and  two  other 
pleas,  alleging  a  deposit  of  the  goods  in  the  hands 
of  the  defendant,  as  a  security  for  a  bill  dis- 
counted by  a  third  person.  Janlerry  v.  Britton, 
4  Scott,  380  ;  3  Hodges,  93. 

Two  pleas  to  an  action  of  trespass  quare  clausum 
fregit,  the  one  justifying  under  a  custom  for  all 
tinners  to  make  trenches  in  lands  for  conveying 
water  for  the  better  working  of  a  stannary,  and 
the  other  alleging  the  custom  to  be  upon  making 
compensation  for  the  injury  done,  cannot  be 
pleaded  together.  Bastard  v.  Smith,  1  K.  &  P. 
242  ;  6  A.  &  E.  827  ;  2  H.  &  W.  428. 

The  court  allowed  the  assignees  of  a  bankrupt 
to  plead  in  an  action  on  covenants  on  a  lease,  that 
the  lessee*s  interest  did  not  pass  to  them,  and  that 
they  renounced  the  term  in  time  to  be  discharged 
from  the  performance  of  the  covenants.  Thomp- 
son V.  Bradbury,  1  Bing.  N.  C.  326. 

To  an  action  on  an  agreement  to  deliver  etch- 
ings to  be  supplied  by  the  plaintiff,  the  defendant 
sought  to  plead  (in  addition  to  pleas  of  non 
assumpsit,  that  the  plaintiff  delivered  unfit  and 
improper  outlines  ;  tnat  the  defendant  was  pre- 
ventea  by  the  act  of  God  from  completing  his 
contract ;  and  leave  and  licence),  three  further 
pleas,  namely,  that  the  plaintiff  did  not  supply 
the  drawings ;  that  the  plaintiff  neglected  to 
supply  the  drawings  for  an  unreasonable  time 
after  the  making  of  the  agreement,  and  thereby 


prevented  the  defendant  from  delivering  the 
etchings  within  the  specified  time  ;  and  that  the 
plaintiff  delivered  the  drawings,  but  that  thej 
were  unfit  and  improper  for  the  purpose  : — ^The 
court  refused  to  allow  these  three  pleas  to  be 
pleaded,  but  gave  the  defendant  leave  to  select 
one  from  them.  Griffiths  v.  Roberts,  9  D.  P.  C» 
674  ;  2  M.  &  G.  907. 

Where,  to  an  action  on  a  cheque,  the  defendant 
pl^ided  but  one  plea,  which  admitted  the  making 
the  cheque,  the  court  refused  to  permit  him  also 
to  plead  that  the  cheque  required  a  stamp.  Jen* 
kins  V.  Creech,  5  D.  P.  C.  293. 

In  an  action  on  a  policy  effected  on  a  ship  and 
cargo,  the  defendant  proposed  to  plead — first,  that 
the  policy  had  been  made  by  fraud ;  secondly,  that 
the  defendant's  promise  and  subscription  had 
been  obtained  by  fraud ;  thirdly,  that  an  incon* 
siderable  portion  only  of  the  cargo  was  put  on 
board  as  a  cloak  and  a  pretence  for  effecting  a 
policy,  and  with  an  intent  of  defrauding  the 
underwriter  in  the  event  of  the  loss  of  the  ship  ; 
fourthly,  that  an  inconsiderable  portion  only  of 
the  cargo  was  loaded  on  board,  with  intent  that 
it  might  appear  to  constitute  a  valuable  cargo, 
and  with  the  intent  that  it  should  be  lost  bj 
fraud : — Held,  that  these  pleas  were  substantiallj 
pleas  of  fraud,  and  ougnt  not  to  be  allow^ecL 
Rmd  V.  Rew,  2  D.,  N.  S.  543  ;  6  Jur.  999. 

To  an  action  for  money  paid,  the  defendant 
pleaded — first,  that  she  was  an  alien,  and  that^e 
requested  the  plaintiff  to  purchase  an  estate  for 
her  benefit ;  that  he  bought  the  estate,  and  paid  the 
money  in  his  own  name,  and  in  order  to  enable 
her  to  have  the  benefit  of  it,  but  had  retained 
possession  of  it  himself  ;  and  secondly,  that  the 
money  was  paid  in  furtherance  of  an  illegal 
object,  and  in  contravention  of  the  Alien  Act  :— 
Held,  the  pleas  raised  distinct  matters  of  defence. 
Bailey  v.  Cathrey,  1  D.,  N.  S.  456. 

A  defendant  in  trover,  having  obtained  leave 
to  plead  not  guilty  and  not  possessed,  the  court 
allowed  him  to  add  a  plea  by  way  of  estoppel,  that 
the  plaintiff  interpleaded  him  in  the  Queen's 
Bench,  in  respect  of  the  same  causes  of  action, 
and  that  that  court  gave  judgment  for  the 
defendant  upon  demurrer  to  the  plaintiff's  repli- 
cation to  the  defendant's  plea,  which  judgment 
was  afterwards  affirmed  by  the  Exchequer 
Chamber.  Hutt  v.  Morrell,  3  Ex.  240  ;  6  D.  & 
L.  447;  13  Jur.  215. 

In  trespass  quare  clausum  fregit,  the  court 
will  allow  a  plea  of  liberum  tenementum,  with 
a  plea  denying  that  the  close  was  the  close  of 
the  plaintiff,  although  the  latter  puts  in  issue 
the  plaintiff's  title  as  well  as  his  possession. 
Sloeotnbe  v.  Lyall,  2  L.,  Mv  &  P.  33  ;  6  Ex.  119  ; 
20  L.  J.,  Ex.  96. 

In  trover  by  assignees  of  a  bankrupt,  a  plea 
that  the  assignees  were  not  possessed  of  the 
goods  in  question,  would  not  be  allowed,  with  a 
plea  under  2  &  3  Vict.  c.  29,  s.  1,  that  the  goods 
were  seized  in  execution  without  notice  of  any 
act  of  bankruptcy  having  been  conmiitted. 
Turqxand  v.  Hawkey,  9  M.  &  W.  727  ;  6  Jur» 
717 ;  S,  P.,  Young  v.  Cooper,  6  Ex.  629  ;  2  L.,  M, 
&P217;  20L.J.,  Ex.  136. 

In  an  action  by  the  public  officer  of  a  banking 
co-partnership,  the  court  allowed  a  plea  denying 
that  the  co-partnership  was,  at  the  commence* 
ment  of  the  suit,  carrying  on  the  business  of 
bankers,  in  addition  to  non-assumpsit  and  accord 
and  satisfaction.  Roe  v.  Ikiller,  7  Ex.  220 ;  21 
L.  J.,  Ex,  104. 
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Where  a  banking  co-partnership  is  sued  in  the 
name  of  their  public  officer,  the  court  will  not 
permit  the  latter,  though  a  member,  to  plead  his 
individual  bankruptcy,  with  other  pleas,  the 
plaintiff  undertaking  not  to  sue  out  execution 
against  his  body,  land,  or  goods.  Stewart  v. 
Dunn,  2  D.,  N.  S.  742  ;  11  M.  &  W.  63  ;  12  L.  J., 
Ex.  213  ;  7  Jur.  178. 

In  an  action  against  a  banking  company,  sued 
in  the  name  oi  their  public  officer,  the  court 
will  not  allow  a  traverse  of  the  defendant's  being 
the  public  officer  of  the  company  with  pleas  to 
the  merits  of  the  action.  Needham  v.  Law,  2 
D.,  N.  S.  1027  ;  11  M.  &  W.  400  ;  12  L.  J.,  Ex. 
516 ;  7  Jur.  404. 

A  defendant  sued  as  executor  (on  an  affidavit 
that  he  was  advised  that  he  would  be  put  to 
great  difficulty  if  he  was  not  permitted  to  do  so) 
was  allowed  to  plead  ne  unques  executor,  and 
plene  administravit.  Tyson  v.  Kendall^  19  L.  J., 
Q.  B.  434 ;  14  Jur.  1044. 

In  detinue,  the  court  allowed  a  plea  of  lien 
with  non  detinet  and  not  possessed.  Banic- 
well  V.  WilliaiM,  7  M.  k  G.  403  ;  8  Scott,  N.  R. 
120. 

In  trespass  for  entering  a  yard,  the  defendant 
was  allowed  to  plead  that  he  entered  for  the 
purpose  of  viewing  a  mare,  then  in  a  stable  in 
the  yard,  which  had  been  recently  stolen  from 
him.  Webb  v.  Beavan,  6  M.  &  G.  1055  ;  7  Scott, 
N.  R.  936. 

In  an  action,  ift  the  nature  of  waste,  by  a 
reversioner  against  a  tenant  for  life  for  cutting 
down  timber,  a  count  alleged  that  by  the  custom 
of  the  country  where  the  lands  were  situate, 
beech  trees  were  reckoned  timber  trees.  A  judge 
having  allowed,  in  addition  to  not  guilty,  a  plea 
traversing  this  allegation,  the  court  declined  to 
rescind  his  order.  Mathews  v.  Matliews,  7  C.  B. 
1018. 

To  an  action  for  goods  sold  and  delivered,  the 
defendant  was  allowed  to  plead  never  indebted, 
payment,  that  the  goods  were  excisable  liquors  ; 
to  wit,  wine  sold  by  retail  to  be  consumed  by 
the  defendant  and  others  on  the  plaintiff's  pre- 
mises, she  not  being  licensed  ;  and  that  the  goods 
were  wines  and  suppers  supplied  to  the  defen- 
dant, in  a  brothel  kept  by  the  plaintiff,  for  the 
purpose  of  being  consumed  there  by  the  defen- 
dant and  divers  prostitutes  in  a  debauch,  to 
excite  them  to  riotous,  disorderly,  and  immoral 
conduct.  Hamilton  v.  Grainger,  5  H.  &  N.  40  ; 
5  Jur.,  N.  S.  1108. 

But  the  court  refused  to  allow  him  to  plead 
with  these  pleas ;  that  he  was  entirely  deprived 
of  understanding,  by  intoxication,  when  he  made 
the  contracts,  as  the  plaintiff  well  knew,  and 
that  the  goods  were  liquors  supplied  to  increase 
his  intoxication,  and  that  he  derived  no  benefit 
from  them.     lb. 

The  court,  on  an  application  for  leave  to  add 
a  plea  to  a  declaration  for  disturbance  of  an 
ancient  ferry,  to  the  effect  that  since  the  grant 
of  the  ferry  a  new  town  and  neighbourhood  had 
arisen,  and  the  carrying  near  the  plaintiff's  ferry 
by  the  defendant  was  done  for  the  accommoda- 
tion of  the  inhabitants  of  such  town,  and  not 
with  the  intention  of  evading  the  plaintiff's 
ferry,  disallowed  the  plea,  because  either  it 
amounted  to  not  guilty  or  shewed  no  defence. 
Xeicton  V.  Cubitt,  5  C.  B.,  N.  S.  627  ;  28  L.  J., 
C.  P.  176  ;  5  Jur.,  N.  S.  847  ;  7  W.  R.  228. 

To  an  action  on  a  deed,  executed  by  three 
directors  of  a  company,  the  court  allowed  them 
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to  plead  the  following  pleas,  the  second  and 
third  being  verified  by  affidavit — first,  non  est 
factum ;  secondly,  that  the  deed  was  invalid 
under  7  &  8  Vict.  c.  110,  s,  29  ;  and  thirdly,  that 
the  directors  executing  the  deed  had  not  power 
to  bind  the  company ;  that  it  was  an  excess  of 
authority,  and  to  the  prejudice  of  the  share- 
holders, and  that  the  plaintiff  knew  the  circum« 
stances  when  he  took  it.  OurteU  v.  Anchor 
Insurance  Company,  2  H.  &  N.  537  ;  20  L.  J., 
Ex.  14  ;  3  Jur.,  N.  S.  11(^8. 

General  Issue  by  Btatnte  with  other  Pleai.] 
— The  court,  in  the  exercise  of  its  discretion, 
will  not  give  leave  to  plead  not  guilty  by  statute, 
together  with  a  special  plea,  although  such  plea 
raises  a  defence  independently  of  the  statute. 
Ro88  V.  Clifton,  11  Ad.  &  E.  631  ;  9  D.  P.  C. 
1033  ;  6  Jur.  1059. 

Or  where  special  pleas  raise  the  same  ground 
of  defence.  Legge  v.  Boyd,  2  Scott,  N.  R.  1 ;  1 
M.  &  G.  898  ;  9  6.  P.  C.  59. 

In  an  action  for  an  injury  to  the  plaintiff's 
reversion,  a  first  count  alleged,  that  the  defen- 
dant wrongfully  and  unjustly,  without  the  leave 
or  licence  of  the  plaintiff,  pulled  down,  damaged, 
spoiled  and  destroyed  a  chimney  and  a  wall, 
parcel  of  his  messuage.    A  second  count  alleged, 
that  his  messuage  was  an  ancient  messuage,  and 
that  parts  thereof,  to  wit,  certain  walls  and  a 
chimney,  parcel  thereof,  adjoined  a  messuage  of 
the  defendant,  and  in  part  rested  upon,  and  were 
of  right  in  part  supported  by  parts  of  the  de- 
fendant's messuage,  and   that   the   defendant 
wrongfully  removed  his  messuage  without  shor- 
ing or  propping  up,  or  otherwise  securing  or 
tiding  other  reasonable  and  proper,  or  any  pre- 
cautions to  support  or  secure  or  shore  up  the 
walls  and  chimney  of  the  plaintiff's  house,  so  as 
to  prevent  the  same  from  giving  way,  whereby 
his  messuage  was  injured.    And  a  third  count 
charged,  that  the  defendant  so  unskilfully  con- 
ducted himself  in  the  pulling  down  of  his  mes- 
suage, that  divers  parts,  to  wit,  certain  walls  and 
a  chimney  of  the  plaintiff's  messuage,  became 
greatly  shaken,  weakened  and  injured.    The  court 
allowed  the  defendant  to  plead,  first,  to  the  first 
count,  not  guilty  by  statute  ;  secondly,  to  the  first 
count,  that  the  plaintiff's  chimney  was  a  private 
nuisance ;   thirdly,  to  the*  same,  that  it  was  a 
public  nuisance ;   fourthly,  to  the  second  and 
third  counts,  not  guilty ;  fifthly,  to  the  second 
count,  that  parts  of  the  plaintiff's  messuage  were 
not  of  right  supported  by,  or  entitled  to  be 
supported  by,  the  defendant's  messuage  ;  sixthly, 
to  the  whole   declaration,  leave    and  licence. 
Langford  v.  Woods,  7  M.  &  O.  625 ;   8  Scott, 
N.  R.  369. 

c.  By  the  Grown. 

The  4  &  5  Anne,  c.  16,  s.  4,  does  not  extend  to 
the  case  of  the  crown,  and  therefore  the  court 
has  no  authority  to  give  a  defendant  leave  to 
plead  several  matters  in  an  information  of  intru- 
sion filed  by  the  attorney-general.  Att.-Gen,  v. 
Donaldson,  7  M.  &  W.  422 ;  9  D.  P.  C.  319  ;  5 
Jur.  56. 

Nor  to  actions  at  the  suit  of.  the  king.  Rex  v. 
Caldwell,  Forrest,  57. 

At  common  law  the  crown  is  not  precluded 
from  pleading  double,  or  pleading  and  demurring, 
and  the  right  of  the  crown  to  plead  double  is 
unaffected  by  any  of  the  statutes  or  rules  of 
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court  relating  to  pleading  and  procedure.  Tohin 
V.  Rfiff.,  14  C.  B.,  N.  S.  505  ;  S,  P.,  Reg.  t.  Dip- 
lock,  19  L.  T.  380. 

(L  In  Penal  Aotions. 

The  4  &  5  Anne,  c.  16,  allowing  double  plead- 
ing, does  not  extend  to  qui  tarn  actions.  Law  y. 
Crowthevy  2  Wils.  21  ;  8,  P.,  IleynicTt  v.  2T?*^^r, 
4  T.  R.  701. 

6.  In  Inferior  Courts. 

Where  to  an  action  on  simple  contract  in  an 
inferior  court,  not  of  record,  the  defendant 
pleaded  both  the  general  issue  and  set-off,  and 
the  plaintiff  treated  the  latter  plea  as  a  nullity, 
replied  only  to  the  first,  and  obtained  a 
verdict  and  judgment  : — Held,  that,  as  the 
defendant  could  not  plead  double,  and  the  first 
plea  was  complete  in  itself,  the  second  was 
surplusage,  and  the  plaintiff  was  justified  in 
taking  no  notice  of  it ;  and  the  judgment  was 
affirmed.  Chitty  v.  DeTuiy,  4  N.  &  M,  842  ;  3 
A.  &  E.  319  ;  1  H.  &  W.  169. 


f.  Several  BepUoations. 

A  special  replication  may  be  allowed,  with  a 
traverse  of  the  plea,  though  it  does  not  raise  a 
distinct  or  a  separate  defence,  where  the  special 
replication  enables  the  parties  to  raise  by  de- 
murrer, for  the  opinon  of  the  court,  the  sub- 
stantial question  to  be  decided  in  the  cause. 
Williams  t.  African  Steam  Navigation  Covi- 
pany,  1  H.  &  N.  19. 


ir*  Pleadlnff  and  Demurring  together. 

It  is  discretionary  with  the  judge  whether  he 
will  allow  a  party  to  plead  and  demur  together, 
although  the  affidavit  may  be  made  as  required 
by  s.  80  of  15  &  16  Vict.  c.  76.  Thompson  v. 
Knowles,  24  L.  J^,  Ex.  43  ;  18  Jur.  1018. 

In  an  action  on  a  contract  the  court  allowed 
a  defendant  both  to  plead  and  demur  to  a 
declaration,  although  the  validity  of  the  con- 
tract had  been  affirmed  on  a  motion  for  an 
injunction  in  chancery,  to  which  he  was  a 
party,  and  in  the  decision  of  which  the  court  ac- 
quiesced. Lumley  v.  Oye^  22  L.  J.,  Ex.  9 ;  16 
Jur.  1048. 

Where  a  party  has  obtained  an  order  for 
leave  to  traverse  and  demur,  and  judgment 
has  been  given  against  him  on  the  demurrer,  the 
court  will  not  rescind  the  order  as  to  the  traverse 
and  strike  it  out.  Sherry  v.  Professional  Life 
Assurance  Company,  22  L.  J.,  C.  P.  249  ;  17  Jur. 
658. 

If  a  defendant  pleads  one  plea  to  the  whole 
cause  of  action,  and  also  demurs  as  to  part, 
without  obtaining  an  order  for  that  purpose, 
the  plaintiff  may  treat  the  whole  as  a  nullity 
and  sign  judgment.  Bailey  or  Bayley  v. 
Baiter,  9  M.  &  W,  769  ;  1  D.,  N,  S.  891  ;  6  Jur. 
568. 

h.  Practice. 

flnxnmons,  Order  and  Bule.] — ^A  summons  to 
plead  several  matters  ought  to  state  generally 
all  the  matters,  both  of  law  and  of  fact,  on 
which  a  defendant  intends  to  rely  in  answer  to 


every  part  of  the  declamtion.  Bailey  or  Bnyhy 
V.  BaUr,  9  M.  &  W.  769  ;  1  D.,  N.  S.  891 ;  6  Jur. 
563. 

To  a  declaration  which  contained  three  oounts, 
the  defendant,  who  appeared  by  attorney,  upon  a 
rule  in  general  terms  to  plead  coverture  and  the 
Statute  of  Limitations,  pleaded  three  pleas  to  the 
declaration.  The  pleas  were  set  aside  on  the 
ground  that  the  defendant,  who  appeared  by  at- 
torney, had  ipleaded  coverture.  The  defendant, 
without  a  fresh  rule  to  plead,  and  without  enter- 
ing a  fresh  appearance,  pleaded  coverture  to  the 
two  first  counts,  and  the  Statute  of  Limitations 
to  the  whole  declaration.  The  plaintiff  having 
signed  judgment  as  for  want  of  a  plea : — Held, 
tl^t  the  judgment  was  irregular,  inasmuch  as 
the  picas  were  sanctioned  by  the  original  rule. 
Fryer  v.  Andrews,  1  Ex.  471 ;  5  D.  &  L.  221 ;  17 
L.  J.,  Ex.  25. 

On  a  summons  to  plead  several  matters,  a 
judge  can  consider  whether  a  plea  is  fraudulent, 
as  a  plea  of  a  release  by  a  co-plaintiff  may  be 
shewn  to  be,  and  will  be  so  if  he  has  no  real 
interest.    Lascaridi  v.  (hirney,  3  F.  &  F.  101. 

Where  a  defendant  pleaded  two  pleas  to  the 
same  cause  of  action,  one  of  which  was  dis- 
allowed, and  he  afterwards  pleaded  them  to 
different  parts  of  the  same  cause  of  action,  the 
court  refused  to  set  them  aside.  Daniels  v. 
Lewis,  1  D.,  N.  S.  844  ;  6  Jur.  1112. 

Where  a  defendant  has  pleaded  two  pleas,  and 
a  judge,  considering  that  the  same  defence  might 
be  given  in  evidence  under  either,  has  ordered 
him  to  elect,  and  he  elects  to  retain  the  fplea 
which  does  not  raise  the  question  of  law  between 
the  parties,  the  court  will  not,  after  a  verdict  for 
the  plaintiff  upon  that  plea,  allow  the  defendant 
to  plead  de  novo.  Brydges  v.  LeioiSj  3  Q.  B. 
603  ;  2  G.  &  D.  763  ;  6  Jur.  837. 

After  a  nolle  prosequi  entered  as  to  part  of 
the  sum  claimed  m  the  declaration,  it  is  too  late 
for  a  plaintiff  to  contest  the  propriety  of  the 
pleas.  Williams  v.  Sharwood,  3  Bing.  N.  C. 
331 ;  3  Scott,  761  ;  2  Hodges,  248 ;  6  D.  P.  C. 
671. 

Where  a  plaintiff  has  consented  to  a  rule  to 
plead  sevend  matters,  the  court  will  not  enter- 
tain an  application  to  set  aside  any  of  the  pleas. 
Howen  v.  Carr,  5  D.  P.  C.  305. 

A  summons  to  plead  several  matters  is  a  stay 
of  proceedings,  if  it  is  returnable  at  the  time  the 
judgment  office  opens  on  the  day  after  the  time 
for  pleading  expires.  Wells  v.  Secret,  2  D.  P.  C. 
447. 

Upon  a  motion  to  plead  several  matters  the 
court  will  not  decide  whether  a  proposed  plea  is 
bad,  Currie  v.  Almond,  5  Bing.  N.  C.  224  ;  7 
Scott,  172  ;  7  D.  P.  0.  249  ;  1  Am.  483. 

Where  leave  to  plead  several  matters  is  refused 
by  a  judge,  the  defendant  may  apply  to  the  court 
for  a  rule  for  the  purpose,  and  it  is  not  necessary 
that  the  rule  shoula  make  any  mention  of  the 

Previous  application.  Johnstone  v.  Kn^ywles,  I 
>.,  N.  S.  30  ;  5  Jur.  845. 
Where  several  pleas  are  pleaded,  which  amount 
only  to  one  entire  answer  to  the  declaration,  no 
rule  to  plead  several  matters  is  necessary.  Archer 
V.  Oarrard,  6  D.  P.  C.  132 ;  3  M.  &  W.  63 ;  M 
&  H.  332. 

Pending  a  rule  to  set  aside  judgment  that  has 
been  sinied  for  want  of  a  plea,  the  defendant 
obtained  the  order  to  plead  several  matters ;  but 
the  court  set  aside  the  order.     Wilhes  v.  Ottley 
2  N.  &  P.  99  ;  W.,  W.  k  D.  576. 
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"Where  a  plaintiff  signed  judgment  as  for 
want  of  a  plea,  because  the  rule  to  plead  several 
matters  was  erroneously  entitled  "A.  r.  B.," 
instead  of  "  A.  v.  B,  and  another  ;"  the  court  set 
aside  the  judgment  without  costs,  on  an  affidavit 
that  the  pleas  were  true,  and  that  the  defendant 
had  a  good  defence  to  the  action.  Christie  v. 
Walher,  7  Moore,  599  ;  1  Bing.  187. 

On  an  application  to  rescind  an  order  allow- 
ing several  pleas,  the  plaintiff  is  not  confined 
to  the  objections  taken  to  the  pleas  when  the 
summons  was  heard  at  chambers  ;  and  the  15 
&  16  Vict.  c.  76,  s.  83,  has  made  no  altera- 
tion in  the  practice  in  this  respect.  Griffith  v. 
Selby,  9  Ex.  393  ;  2  C.  L.  R.  486 ;  23  L.  J.,  Ex. 
226  ;  18  Jur.  178. 

Abitract  of  Pleas.]  —  Where  the  plaintiffs 
stated  in  the  declaration  that  the  defendant  was 
indebted  to  them  for  calls  on  shares  by  virtue  of 
the  Companies  Clauses  Act  and  their  special 
act,  the  defendant  pleaded  that  the  action  was 
upon  contracts  without  specialty,  and  that  the 
action  did  not  accrue  within  six  years.  The  ab- 
stract accompanying  a  rule  to  plead  several 
matters  described  this  plea  as  the  Statute  of 
Limitations  : — Held,  not  to  be  objectionable  on 
that  account.  Cork  arid  Baridon  Railway  Com- 
pany V.  Goode,  13  C.  B.  618  ;  22  L.  J.,  0.  P.  147 ; 
17  Jur.  1057. 

When,  by  an  abstract  of  pleas,  it  was  proposed 
to  plead,  that  the  invention  was  no  improve- 
ment:— Held,  that  such  abstract  was  substan- 
tially complied  with  by  a  plea,  alleging  that  the 
plaintiff  mlsely  represented  to  the  Queen  that 
the  alleged  invention  was  an  improvement,  and 
that  the  Queen,  confiding  in  such  representation, 
granted  the  letters  patent.  BedelU  v.  Massey,  7 
M.  &  G.  630  ;  8  Scott,  N.  R.  337  ;  13  L.  J.,  C.  P. 
137  ;  8  Jur.  808. 

If  a  defendant  has  obtained  leave  to  plead 
several  matters,  if  the  pleas  delivered  differ  sub- 
stantially from  the  abstract,  the  plaintiff  may 
sign  judgment.  Gahardi  v.  Harmcr^  6  D.  &  L. 
481  ;  3  Ex.  239  ;  18  L.  J.,  Ex.  168. 

Where  pleas  are  pleaded  which  do  not  cor- 
respond with  the  abstract  delivered  with  the 
summons  to  plead  several  matters,  the  proper 
mode  of  taking  the  objection  is  by  motion  to 
strike  out  the  pleas.  Flight  v.  Sntale.,  4  C.  B. 
766. 

Affidavit  of  Verification.] — On  an  application 
for  leave  to  plead  several  matters  by  way  of  tra- 
verse, an  affidavit  by  the  defendant's  attorney, 
that  he  is  advised  and  believes  that  the  defen- 
dant has  just  ground  to  traverse  the  several 
matters  proposed  to  be  traversed  by  the  pro- 
posed pleas,  is  sufficient.  Piatt  v.  Elce,  8  Ex. 
364  ;  22  L.  J.,  Ex.  192  ;  17  Jur.  188. 

Where  a  party  applies  for  leave  to  traverse, 
and  demur  to  the  same  pleading,  he  ought  to 
swear  that  the  allegations  are  untrue.  Lvmley 
V.  Gye,  22  L.  J.,  Ex.  9  ;  16  Jur.  1048. 

But  where  a  declaration  alleged  that  the 
defendant  requested  the  plaintiff  to  lend  him 
money,  and  falsely  and  fraudulently  represented 
to  the  plaintiff  that  he  was  of  age,  and  the  plain- 
tiff, confiding  in  the  truth  of  such  representation, 
lent  him  the  money,  whereas  the  defendant  was 
not  of  age,  as  he  well  knew,  at  the  time  of 
making  the  representation,  and  that  the  defen- 
dant refused  to  repay  the  loan,  whereby  the 
plaintiff  had  been  damaged,  the  court  permitted 


the  defendant  to  demur,  and  to  plead  not  guilty, 
and  a  traverse  that  the  plaintiff  confided  in  the 
representation,  upon  an  affidavit  of  the  defen- 
dant's attorney,  which  stated  that  he  was  advised 
and  believed  that  the  defendant  had  just  ground 
to  plead  not  guilty,  and  to  traverse  that  the 
plaintiff  confided  in  the  representation,  and  that 
he  was  advised  and  believed  that  the  declaration 
would  be  held  bad  on  demurrer.  Price  v. 
Hewett,  8  Ex.  146  ;  17  Jur.  4. 

Signing  Judgment.] — Before  15  &  16  Vict.  c. 
76,  8.  81,  a  defendant,  on  the  last  day  for  plead-* 
ing,  and  without  any  summons  for  further  time 
to  plead,  took  out  a  summons  for  leave  to  plead 
several  matters.  An  order  was  made  thereupon 
the  next  day,  Saturday,  too  late  to  enable  him 
to  get  his  rule  from  the  office  that  evening  ;  but 
before  the  opening  of  the  office  on  Monday  he 
served  notice  of  the  order,  and  delivered  his 
pleas,  with  a  notice  that  the  rule  would  be 
served  so  soon  as  obtained ;  the  plaintiff,  how- 
ever, returned  the  pleas  and  signed  judgment, 
subsequently  to  which  the  order  to  plead  several 
matters  was  drawn  up  and  served  : — Held,  that 
this  judgment  was  regular ;  but  the  court,  on  the 
ground  that  the  defendant  might  have  been 
misled  by  the  case  of  Maynard  v.  Bright  (3  B. 
&  B.  256  ;  7  Moore,  66),  set  the  judgment  aside  on 
an  affidavit  of  merits.  Glen  v.  Lewis,  8  Ex.  132 ; 
22  L.  J.,  Ex.  24  ;  16  Jur.  1121. 

To  a  declaration,  the  first  count  being  on  a 
note,  and  the  other  counts  being  common  counts, 
the  defendant,  without  a  rule  to  plead  several 
matters,  pleaded  to  the  first  count,  a  traverse  of 
the  making  of  the  note,  ^'  and  for  a  further  plea 
as  to  the  whole  declaration,"  non  assumpsit : — 
Held,  that  the  plaintiff  was  entitled  to  sign 
judgment.  Harvey  v.  Hamilton,  4  Ex.  43  ;  7 
D.  &  L.  85  ;  18  L.  J.,  Ex.  377. 

A  plea  pleaded  irregularly  does  not  entitle  a 
plaintiff  to  sign  judgment  before  the  time  for 
pleading  has  expired.  Nollcken  v.  Seveme,  2 
C.  &  J.  333 ;  1  D.  P.  0.  320  ;  2  Tyr.  304. 

3.  Replications. 

An  entire  replication,  which  is  bad  in  part,  is 
bad  as  to  the  whole.  Trveman  v.  Hurst,  1  T, 
R.  40. 

But  the  rule  does  not  apply  where  the  objection 
is  merely  on  account  of  surplusage :  therefore, 
where  the  replication  states  matter  sufficient  for 
the  plaintiff  to  maintain  his  action,  even  though 
it  states  something  afterwards  which  is  inaccu- 
rate, the  whole  is  not  vitiated.  Duffield  v. 
Scott,  3  T.  R.  374. 

In  an  action  by  a  reversioner  for  widening  a 
channel  or  a  watercourse  in  a  close  in  the  occu- 
pation of  his  tenant,  the  defendant  pleaded  a 
prescriptive  right — enjoyed  for  twenty  years 
and  upwards  as  of  right,  and  without  interrup- 
tion by  the  occupiers  of  a  close — to  a  water- 
course, and  also  a  right  to  enter  for  the  purpose 
of  cleansing  and  scouring  the  same  when  neces- 
sary, as  appurtenant  to  the  close.  The  replica- 
tion traversed  the  right  to  the  watercourse,  and 
the  right  to  enter  for  the  purpose  of  cleansing 
and  scouring  : — Held,  that  the  right  to  the 
watercourse  and  the  right  to  scour  and  cleanse 
constituted  one  entire  right,  and  consequently 
that  such  right  was  properly  put  in  issue  in  its 
entirety.  Peter  v.  DaniA,  5  C.  B.  568  ;  5  D.  & 
L.  601  ;  17  L.  J.,  C.  P.  177. 
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4.  Pahticulaes  op  Pleas  op  Fraud  and 

Justification. 

To  an  action  for  calls  by  a  company,  the 
defendant  pleaded  that  he  was  indaced  to 
become  the  holder  of  the  shares  by  the  fraud  of 
the  company,  and  that  on  notice  of  the  fraud  he 
had  repudiated  and  disclaimed  the  shares.  Upon 
affidavit  of  the  secretary  of  the  company  that 
he  had  no  knowledge  of  any  fraud,  or  of  any  act 
or  circumstance  to  justify  the  plea  or  the  allega- 
tion of  repudiation,  the  court  ordered  the  defen- 
dant to  give  particulars  in  writing  of  the  acts  of 
fraud  relied  upon,  and  of  the  acts  constituting 
the  repudiation  and  disclaimer.  JIfOreigJit  v. 
Steveris,  1  H.  &  C.  464  ;  31  L.  J.,  Ex.  455  ;  6 
L.  T.  503  ;  10  W.  R.  798. 

A  plea  of  justification  in  an  action  on  a  libel 
may  be  allowed,  in  a  general  form,  where  the 
charge  is  not  matter  indictable,  the  defendant 
rendering  particulars  of  the  charges  intended  to 
be  justified.    Hekram  v.  Allerty  8  Jur.,  N.  S.  118. 

In  an  action  on  a  life  policy,  one  of  the  ques- 
tions put  as  the  basis  of  the  proposal  for  in- 
surance was,  whether  the  deceased  had  ever  been 
afflicted  with  or  had  any  symptoms  of  any  com- 
plaint. The  company  having  pleaded  that  this 
was  untrue,  as  the  deceased  bad  had  a  disease  of 
the  stomach,  the  court  compelled  the  company 
to  deliver  to  the  plaintiff  particulars  of  those 
symptoms.  Marshall  v.  Emperor  Life  Axsvi'ance 
Society.  1  L.  R.,  Q.  B.  35  ;  35  L.  J.,  Q.  B.  89 ; 
G  B.  &  8.  886. 

See  finHi^ei'y  jwH,  PRACTICE  (^Particularx), 


5.  Distributive. 

Semble,  that  the  provision  of  1 5  &  16  Vict.  c.  76, 
s.  75,  applies  to  affirmative  pleadings  in  answer 
to  the  action,  and  not  to  pleadings  by  way  of 
denial  of  the  cause  of  action.  Wilkinson  v. 
Kirhy,  15  C.  B.  430  ;  23  L.  J.,  C.  P.  224;  1  Jur., 
N.  S.  164. 

The  provision,  however,  docs  not  alter  the 
principle  of  pleading  that  an  entire  plea,  if  bad 
in  part,  is  bad  altogether.    Ih. 

it  in  effect  extends  the  doctrine  of  Consim  v. 
Paddon  (2  C,  M.  &  R.  647)  to  all  descriptions  of 
pleadings.   Parr  v.  Jewell,  16  C.  B.  684— Ex.  Ch. 

In  an  action  for  money  paid,  the  defendant 
pleaded  that  the  money  was  paid  for  and  in 
respect  of  differences  which  the  plaintiff,  as  the 
defendant's  broker,  contracted  to  pay  for  him  on 
account  of  unlawful  contracts,  by  way  of  gaming 
and  wagering,  relating  to  the  public  funds,  and 
1o  railways  and  shai*es  in  railways,  and  to  the 
present  and  future  prices  thereof  respectively, 
and  in  lieu  of,  and  instead  of  making,  accepting 
and  paying  for  transfer  thereof,  partly  contrary 
to  7  Geo.  2,  c.  8,  and  partly  contrary  to  8  &  9 
Vict.  c.  109 : — Held,  that  the  plea,  being  no 
answer  as  to  the  money  paid  in  respect  of  losses 
on  the  sale  of  shares,  was  bad  altogether,  and  was 
not  made  good  as  to  the  money  paid  in  respect  of 
losses  on  sales  of  consols,  by  s.  75  of  16  &  16 
Vict.  c.  76.    Lyne  v.  Siesfeld,  1  H.  &  N.  278. 

A  plea  to  several  counts,  good  as  to  some  and 
bad  as  to  the  others,  is  not  bad  in  toto,  but  may 
be  construed  distributively.  Blaarave  v.  Bristol 
Waterworks  Company,  1  H.  &  N.  369  ;  26  L.  J., 
Ex.  67. 

Where  to  a  general  count  a  general  traverse  is 
pleaded,  the  issue  may  be  treated  distributively ; 


and  if  the  plaintiff  succeeds  in  part  only,  and 
recovers  less  than  his  demand,  the  defendant  has 
a  right  to  have  the  verdict  entered  for  him  as  to 
the  residue,  and  to  have  the  costs,  if  any,  allowed, 
of  his  successful  defence  to  any  distinct  part  of 
the  plamtiff^s  claim.  Traheme  v.  Gardner,  8 
El.  &  Bl.  161  J  26  L.  J.,  Q.  B.  259  ;  3  Jur., 
N.  S.  1100. 

Where,  in  an  action  for  disturbance  of  a  ferry, 
the  plaintiff  alleged  in  his  declaration  that  he 
was  possessed  of  an  ancient  ferry  for  passengers 
and  goods  to  and  from  A.,  from  and  to  B.,  and 
the  defendant  pleaded  not  possessed,  and  a 
traverse  of  the  ancient  and  entire  right  of  ferry, 
and  the  jury  found  that  there  was  a  feny  from 
A.  to  B.  only  : — Held,  that  the  verdict  might  be 
entered  distributively  for  the  plaintiff  for  so 
much  as  was  proved  at  the  trial.  Giles  v.  Groves, 
6  D.  &  L.  146 ;  12  Q.  B.  721 ;  17  L.  J.,  Q.  B.  328  ; 
12  Jur.  1084. 

In  an  action  for  conversion  of  goods,  the 
verdict  may,  on  the  general  issue,  and  a  plea  of 
not  possessed,  be  entered  distributively ;  and 
when  a  verdict  has  been  taken  for  the  plaintiff, 
subject  to  a  point  reserved,  on  which  the  defen- 
dant has  leave  to  move  to  enter  the  verdict,  or  to 
reduce  the  amount  of  damages,  and  the  court,  on 
the  hearing  of  the  rule,  determines  in  favour  of 
the  plaintiff,  except  as  to  a  portion  of  the  goods 
claimed,  distinguishable  whether  as  fixtures  or 
otherwise,  this  is  equivalent  to  a  direction  that 
the  verdict  should  be  entered  for  the  defendant 
for  such  portion,  and  not  merely  that  the  damagc-s 
shall  be  reduced  by  the  value  of  such  goods,  and 
the  costs  will  follow  such  entry  of  the  verdict, 
as  on  a  distributive  issue.  Freshnty  v.  Wells,  26 
L.  J.,  Ex.  228. 

6.  Fbamed  to  Embarbass. 

It  was  not  a  general  rule  of  practice  that  where 
a  plea  traversed  an  allegation  in  the  declaration, 
and  the  plaintiff  demurred  to  the  plea,  he  would 
be  put  to  his  election  whether  the  demurrer 
should  be  set  aside  as  frivolous,  or  the  allegation 
struck  out,  though  this  would  be  done  if  the 
plaintiff's  pleading  appeared  to  be  so  framed  as 
to  entrap  or  unfairly  perplex  the  defendant.  So 
held  before  15  &  16  Vict.  c.  76,  s.  52.  Tallis  v. 
Tallis,  1  El.  &  Bl.  397,  n.  ;  21  L.  J.,  Q.  B.  269  ; 
16  Jur.  744. 

If  a  plea  is  so  pleaded  that  it  is  manifestly  in- 
tended to  embarrass  the  plaintiff,  the  court,  on 
affidavit  that  the  plea  is  false,  will  set  it  aside. 
Levy  V.  Railton,  14  Q,  B,  418  ;  19  L.  J.,  Q.  B.  16  ; 
14  Jur.  19. 

To  an  action  on  a  specialty,  the  defendant 
pleaded  the  3  &  4  Will.  4,  c.  42,  s.  3,  to  which  the 
plaintiff  replied  that  the  defendant,  before  suit, 
made  an  acknowledgment  that  the  debt  remained 
unpaid  and  due  to  the  plaintiff  within  the  true 
intent  and  meaning  of  the  statute,  and  that  the 
action  was  brought  within  twenty  years  after 
such  acknowledgment : — Held,  that  the  repli- 
cation was  a  pleading,  so  framed  as  to  prejudice 
the  fair  trial  of  the  cause,  and  ought  to  be 
amended  by  specifying  the  mode  of  acknowledg- 
ment relied  on.  Forsyth  v.  Bristowe,  8  Ex.  347  ; 
22  L.  J.,  Ex.  70  ;  17  Jur.  46. 

The  power  of  the  courts  or  judges  to  set  aside 
pleadings  as  tending  to  embarrass,  is  limited  to 
such  as  are  at  once  embarrassing  and  irregular, 
informal  or  tricky,  and  contrary  to  the  rules  and 
pr.ncticc  of  pleading,  and  does  not  extend  to  such 
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as  merely  put  the  opposite  party  to  diflScult,  ex- 
pensive and  needless  proof.  Welland  Railway 
Company  v.  liWte,  6  H.  &  N.  410  ;  30  L.  J.,  Ex. 
161  ;  7  Jur.,  N.  S.  373 ;  3  L.  T.  678 ;  9  W.  R. 
386. 

Where  a  plaintiff  states  a  contract  according 
to  his  construction  of  it,  and  insists  on  it  that  it 
is  correct,  a  judge  will  not  compel  him  to  alter 
his  statement  of  it.  Taylor  v.  Smith,  3  F.  &  F.  91. 

An  allegation,  on  the  breach  of  a  contract, 
that  the  defendant  fraudulently  omitted  to 
deliver  true  accounts,  and  delivered  untrue 
accounts,  was  ordered  to  be  amended,  as  em- 
barrassing, by  omitting  the  word  "fraudulently." 
Great  Ship  Com^ny  v.  Rutselly  3  F.  &  F.  94. 

If  a  rule  to  strike  out  or  amend  a  pleading  as 
framed  to  prejudice  the  fair  trial  of  the  action  is 
made  absolute  in  its  terms,  the  party  obtaining 
it  gets  the  costs  as  costs  in  the  cause.  If,  when 
cause  is  shewn,  the  rule  is  varied,  the  plaintiff 
will  not  get  the  costs,  unless  by  the  rule  the 
court  expressly  gives  them  to  him.  Barnes  v. 
Hayicard,  1  H.  &  N.  242  ;  25  L.  J.,  Ex.  318. 

7.  False  oe  Frivolous. 

The  court  set  aside,  without  an  affidavit  of  its 
falsehood,  a  rambling  sham  plea,  which  offered 
several  answers  to  the  action,  but  without  leave 
to  plead  several  matters.  Balmanno  v.  Thomp- 
son, 6  Bing.  N.  C.  153  ;  8  Scott,  306  ;  8  D.  P.  C. 
76  ;  4  Jur.  43. 

Where  a  sham  plea  was  calculated  to  raise 
issues  requiring  different  modes  of  trial,  the 
court  suffered  the  plaintiff  to  sign  judgment  as 
for  want  of  a  plea,  and  made  the  defendant  or 
his  attorney  pay  the  costs  occasioned  by  the 
plea,  and  the  costs  of  the  rale  for  correcting  the 
proceedings.  Thomas  v.  Vandermoolcn,  2  B.  & 
A.  197  ;  S.  P.,  Bones  v.  Punter,  2  B.  &  A.  777. 

The  court  will  set  aside  pleas  which  are  frivo- 
lous or  absurd,  though  the  defendant  is  not 
under  terms  of  pleading  issuably.  Horner  v. 
Ke2)pel,  2  P.  &  D.  234  ;  10  A.  &  E.  17  ;  3  Jur. 
1102. 

To  an  action  on  a  judgment,  the  defendant 
pleaded  a  release  of  December,  1831,  destroyed 
by  accident.  Upon  affidavit  that  the  plea  was 
false,  the  court  allowed  the  plaintiff  to  sign 
judgment  as  for  want  of  a  plea.  Smith  v.  Hardy, 
8  Bing.  435  ;  1  M.  &  Scott,  676. 

Ko  application  ought  to  be  made  to  set  aside 
a  pleading  as  frivolous,  unless  it  is  either  mani- 
festly so  on  the  face  of  it,  or  is  pleaded  in  direct 
opposition  to  some  decided  case.  Papineau  v. 
Kinff,  10  M.  &  W.  216  ;  2  D.,  N.  S.  226 ;  6  Jur. 
539. 

Where  a  plea  is  false  and  sham,  and  calcu- 
lated to  embarrass,  the  court  will  set  it  aside, 
upon  an  affidavit  of  its  being  a  false  and  sham 
plea.  2\rutt  V.  Rnsh,  4  Ex.  490 ;  7  D.  <fe  L.  192  ; 
19  L.  J.,  Ex.  54. 

Where  a  defendant,  being  under  terms  to 
plead  issuably,  delivered  a  demurrable  plea, 
which  was  sworn  to  be  false,  the  court  allowed 
the  plaintiff  to  sign  judgment.  Wate?'man  v. 
Carden,  6  M.  &  G.  752  ;  1  D.  &  L.  789  ;  7  Scott, 
N.  R.  518. 

When  a  plea  raises  a  fair  question  of  law,  and 
is  not  so  clearly  bad  as  to  be  non-issuable  or 
frivolous,  so  as  to  entitle  the  plaintiff  to  sign 
judgment,  it  will  be  allowed  to  be  pleaded.  Cork 
and  Bandon  Railway  Company  v.  Goode,  13 
C.  B.  618  ;  22  L.  J.,  C.  P.  147 ;  17  Jur.  1057. 


8.  INAPPBOPEIATE. 


In  Actioni  on  Bills  or  Kotos.] — In  an  action 
brought  before  Reg.  Gen.,  16  Vict.  r.  7,  a  defen- 
dant, under  a  rule  to  plead  never  indebted  and 
two  other  pleas,  by  mistake  pleaded  non  assump- 
sit with  the  other  pleas,  whereupon  the  plaintiff 
signed  judgment.  The  court  set  aside  the  judg- 
ment for  irregularity.  HolUday  v.  Bohn,  3 
Scott,  N.  R.  496  ;  3  M.  &  G.  115.  Sec  Bailey 
V.  Edwards,  cas.  temp.  Hardw.  179 ;  Stafford  v. 
Little,  Barnes,  257. 

To  a  declaration  containing  a  count  on  a  bill  of 
exchange,  and  another  on  an  account  stated,  the 
defendant  pleaded,  generally,  non  assumpsit : — 
Held,  that  the  plaintiff  was  not  bound  to  demur, 
but  might  apply  to  a  judge  to  set  the  plea  aside. 
Robeson  v.  Ellis,  5  D.  &  L.  403  ;  2  B.  C.  Rep. 
185. 

Where,  in  an  action  on  a  bill  of  exchange  and 
on  an  account  stated,  the  defendant  pleaded  non 
assumpsit  to  the  whole  declaration,  the  plaintiff 
could  not  sign  judgment,  either  generally  or  on 
the  first  count ;  nor  could  he  sign  judgment  on 
that  count,  and  enter  a  nolle  prosequi  to  the 
other.  EddUon  v.  Pegram,  4  D.  &  L.  277 ;  16 
M.  &  W.  137  ;  16  L.  J.,  Ex.  33  ;  10  Jur.  1090. 

To  an  action  on  a  bill  of  exchange  by  indorsee 
against  acceptor,  and  a  count  on  an  account 
stated,  he  pleaded  non  assumpsit: — Held,  that 
the  cause  could  not  be  tried  on  this  plea,  and, 
the  jury  being  sworn,  the  plaintiff  took  a  verdict 
for  the  amount  of  the  bill  and  interest,  without 
adducing  any  evidence,  and  without  putting  in 
the  bill,    ^^eal€  v.  Procter,  2  C.  &  K.  456. 

To  a  declaration  containing  a  count  by  indorsee 
against  indorser  of  a  bill,  and  a  count  on  an  ac- 
count stated,  the  defendant  pleaded  thus :  "  And 
the  defendant  says,  that  he  did  not  indorse  the 
bill,  as  in  the  first  count  mentioned,  and  as  to 
the  last  count,  that  he  did  not  promise."  The 
plaintiff  having  signed  judgment,  on  the  ground 
that  the  first  plea,  in  terms,  applied  to  the 
whole  declaration,  and  was  therefore  non- 
issuable, the  court  set  aside  the  judgment  for 
irregularity.  Bmsfield  v.  Edge,  5  D.  &  L.  99  ; 
1  Ex.  89  ;  17  L.  J.,  Ex.  169. 

To  a  declaration  containing  a  count  on  a  note, 
with  the  common  counts,  the  defendant  pleaded, 
first,  as  to  the  first  count,  that  he  did  not  make 
the  note ;  and,  secondly,  for  a  further  plea,  to 
the  whole  declaration  non  assumpsit.  No  rule 
to  plead  several  matters  had  been  obtained, 
judgment  as  for  want  of  a  plea  having  been 
signed  by  the  plaintiff  :  —  Held,  that  it  was 
regular,  as  the  second  plea  was  to  be  considered 
as  pleaded  to  the  first  as  well  as  to  the  last 
counts.  Kartell  v.  Hamilton,  7  D.  &  L.  85  ;  4 
Ex.  43  ;  18  L.  J.,  Ex.  377. 

Non  assumpsit  by  statute  5  &  6  Vict.  c.  122 
(Bankruptcy  Act),  might  be  pleaded  to  an 
action  on  a  bill  of  exchange  or  a  promissory 
note.  Weehs  v.  Argent,  16  L.  J.,  Ex.  209 ;  11 
Jur.  525. 

Non  assumpsit  was  admissible  in  an  action 
against  an  executor  on  a  banker's  cheque  drawn 
by  his  testator.  Rolleston  v.  Dixon,  2  D.  &  L. 
892  ;  14  L.  J.,  Ex.  304. 

So  non  assumpsit  was  a  good  plea  to  an  action 
by  an  executor  on  a  bill  or  a  note,  where  the 
promise  was  laid  to  the  executor.  Timmis  v. 
Piatt,  2  M.  &  W.  720  ;  5  D.  P.  C.  748. 

In  other  Aotione,]— The  plea  of  not  guilty 
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in  an  action  of  contract  cannot  be  treated  as  a 
nullltj.    Ivemy  v.  Jfarrant,  1  D.  P.  C.  453. 

A  suggestion  that  the  defendant  defends  by 
A.  B.,  *'who  has  been  appointed  solicitor  on 
behalf  of  his  Majesty,  and  acts  as  such  in  this 
behalf/'  is  a  sufficient  disclosure  to  the  court 
that  A.  B.  has  authority  to  act  under  the  9  Geo.  4, 
c.  25  ;  and  the  plaintiff  cannot  treat  the  plea  as 
a  nullity,  although,  otherwise  than  by  such  a 
suggestion,  the  record  does  not  shew  that  the 
cause  concerns  matters  of  revenue.  Wett  v. 
Hhunton,  6  Bing.  404  ;  4  M.  &  P.  79. 

A  plea  of  set-off  for  money  due  on  a  recogni- 
zance, and  also  for  money  duo  upon  promises, 
pleaded  to  an  action  on  a  bond,  as  if  to  an  action 
of  contract,  was  holden  to  be  a  nullity,  and  that 
the  plaintiff  might  sign  judgment.  Pen/old  v. 
Hawkins,  2  M.  &  S.  606. 

If,  after  the  jury  is  sworn,  it  is  discovered 
that,  to  a  declaration  in  trover,  the  defendant 
has  pleaded  non  assumpsit,  the  judge  will  dis- 
charge the  jury,  unless  both  parties  consent  to 
an  amendment.    Hent  v.  Benyon,  6  C.  &  P.  217. 

9.  WiTHDBAWINQ. 

In  an  action  against  the  sheriff  for  not  arrest- 
ing a  debtor  of  the  plaintiff,  in  which  the  plain- 
tiff pleaded  several  pleas,  to  two  of  which  the 
plaintiff  demurred  ;  the  defendant  thereupon 
entered  a  relicta  verificatione.  The  plaintiff, 
f  after  motion  for  judgment  as  in  a  case  of  a  non- 
suit, gave  a  peremptory  undertaking  to  try  at 
the  next  sittings.  Afterwards  a  rule  was  ob- 
tained to  shew  cause  why  the  undertaking  should 
not  be  enlarged,  the  defendant  join  in  demurrer, 
or  the  plaintiff  sign  judgment.  The  court 
dir^ted  the  undertaking  to  be  enlarged,  in 
consequence  of  the  novelty  of  the  entry,  but 
discharged  the  rule  as  to  the  rest.  Cooper  v. 
PahUery  2  D.  &  L.  710  ;  13  M.  &  W.  734,  n. ;  S. 
P.y  Davidson  v.  Bohn,  6  C.  B.  170. 

After  judgment  for  the  plaintiff  in  the  Ex- 
chequer Chamber,  the  Queen's  Bench  allowed 
the  plaintiff  to  enter  a  retraxit  for  the  defendant 
of  a  plea  which  involved  an  issue  in  fact,  and 
which  had  been  left  on  the  record,  and  carried 
up  in  the  transcript,  for  the  sole  purpose  of 
explaining  the  record,  which  would  have  other- 
wise been  unintelligible.  Herbert  y,  Saycr,  2 
D.  &  L.  49. 

To  a  declaration  the  defendant  pleaded  a  plea 
to  which  the  plaintiff  demurred.  The  defen- 
dant rejoined  by  admitting  the  pica  to  be  in- 
sufficient, and  abandoned  all  verification  thereof. 
The  plaintiff  having  obtained  a  verdict  on  the 
other  issues,  the  defendant  brought  a  writ  of 
error,  on  the  ground  that  the  defendant  could 
not,  after  demurrer,  abandon  the  plea : — Held, 
on  motion  to  quash  the  writ  as  frivolous,  that 
the  ground  was  not  frivolous.  WIntyre  v. 
Miller,  13  M.  &  W.  725  ;  2  D.  &  L.  708  ;  14  L.  J., 
Ex.  180. 

10.  Adding. 

A  rule  to  shew  cause  why  pleas  should  not  be 
added,  need  not  be  drawn  up  on  reading  the  rule 
to  plead  several  matters,  or  the  judge's  order  upon 
which  that  rule  was  drawn  up.  Sm  ith  v.  Golds- 
worthy,  2  G.  &  D.  189  ;  2  Q.  B.  717 ;  6  Jur.  343. 

A  plea  was  allowed  to  be  added  aft^r  judg- 
ment for  the  plaintiff  had  been  delivered  on  a 
demurrer  to  a  plea  to  the  action,  though  the  plea 


to  be  added  was  in  effect  only  an  amendment  of 
the  plea  deinurred  to.  Hayward  v.  Bennett^  3 
C.  B.  418  ;  16  L.  J.,  C.  P.  96  ;  11  Jur.  208. 

The  court,  after  notice  of  trial  given  and  coun- 
termanded, allowed  the  defendant,  the  trial  not 
being  delayed  thereby,  to  add  upon  terms  a  plea. 
Field  V.  Sawyer,  5  C.  B.  845  ;  5  D.  &  L.  777  ;  17 
L.  J.,  C.  P.  211. 

11.  Setting  Aside  or  Striking  Out. 

The  court  has  no  power  to  strike  out  pleas 
allowed  by  a  judge.  Turquand  v.  Hawtrey,  9  M. 
k,  W.  727  ;  1  D.,  N.  S.  926  ;  6  Jur.  717. 

The  proper  course  is  to  rescind  the  order.    Ih. 

When  a  motion  is  made  for  setting  aside  pleas 
pleaded  under  a  judge's  order  or  a  rule  of  court 
for  pleading  several  matters,  the  motion  must  be 
to  rescind  the  order  or  rule,  not  to  strike  out  the 
pleas.  South  Eastern  Railtoay  Company  t. 
Sprott,  11  A.  &  E.  167  ;  8  D.  P.  0.  493  ;  3  Jur. 
1076. 

A  rule  to  strike  out  the  pleas  should  be  drawn 
up  "  on  reading  the  declaration,"  or  on  affidavit 
that  the  pleas  were  identical.  The  court  will  not 
allow  an  amendment  in  such  cases.    lb. 

A  rule  was  made  absolute  to  rescind  the  rule 
to  plead  several  matters,  after  a  nonsuit  which 
had  been  set  aside,  where  the  defendant  in  forty- 
three  pleas  had  taken  issue  on  every  allegation 
in  the  declaration.  6hilly  v.  Exeter  QBishop^, 
4  Bing.  625  ;  2  M.  &  P.  106. 

12.  In  Particulab  Actions. 

Flea  of  Kon  aisnmpsit,  or  Flea  traversing 
Agreement  in  Actions  on  Contract.] — The  plea 
of  non  assumpsit  puts  in  issue  the  promise  and 
the  alleged  consideration  for  the  promise.  Beech 
V.  White,  4  P.  &  D.  399  ;  12  A.  &;  E.  668  ;  5  Jur. 
116;  *S'.  P,,  Brydges  v.  Lewis,  3  Q.  B.  603; 
Sutherland  v.  Pratt,  11  M.  &  W.  296  ;  2  D.,  N. 
S.  813 ;  12  L.  J.,  Ex.  235  ;  7  Jur.  261. 

To  an  action  on  a  guarantee,  the  defendant 
pleaded  non  assumpsit : — Held,  that,  under  this 
plea,  he  could  not  give  in  evidence,  that,  subse- 
quently to  the  execution  of  the  agreement,  and 
whilst  it  was  in  the  possession  of  the  plaintiff^  a 
seal  was  affixed  to  the  defendant's  signature,  so 
as  to  make  the  instrument  purport  to  be  a  deed, 
but  that  such  defence  ought  to  be  pleaded 
specially.  Davidson  v.  Cooper,  1  B.  &  L.  377  ; 
11  M.  &  W.  778  ;  12  L.  J.,  Ex.  467. 

The  3  &  4  Will.  4,  c.  52,  s.  108,  required  that 
previously  to  the  unloading  of  goods  canied 
coastwise,  a  written  notice  of  the  ship's  arrival, 
signed  by  the  master,  should  be  given  to  the  col- 
lector or  controller  of  customs,  by  the  master, 
owner,  wharfinger  or  agent  of  the  ship,  and  that 
certain  documents  should  be  obtained.  In  an 
action  for  demurrage  :  —  Held,  that  noncom- 
pliance by  the  plaintiff  with  these  provisions 
could  not  be  given  in  evidence  under  the  general 
issue.  Alcock  v.  Taylor,  6  N.  &  M.  296  ;  2  H.  & 
W.  68  ;  1  Jur.  513. 

Under  non  assumpsit  the  consideration  for  the 
promise  is  not  traversed.  Passenger  v.  Broolus, 
1  Scott,  560  ;  1  Biiig.  N.  C.  587  ;  1  Hodges,  123  ; 
7  C.  &P.  110. 

Want  of  consideration,  or  any  matter  other 
than  a  direct  denial  of  the  contract,  cannot  be 
given  in  evidence  under  non  assumpsit.    lb. 

In  an  action  on  a  contract  founded  on  an 
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oxecatoiy  consideration!  the  plaintiff  averred  in 
hid  declaration  that  the  consideration  had  been 
performed,  and  the  defendant  pleaded  non 
assumpsit: — Held,  that  on  this  plea  the  ques- 
tion, whether  or  not  the  consideration  was  in 
fact  performed,  could  not  be  gone  into,  and  that 
to  entitle  the  defendant  to  go  into  that  question, 
he  should  have  pleaded  that  the  consideration 
had  not  been  performed.  Gibson  v,  JIarris,  8 
C.  &  P.  378. 

The  denial  of  the  promise  is  not  a  denial  of 
that  on  which  it  is  founded.  De  Pinna  v. 
Polhill,  8  C.  &  P.  78. 

In  an  action  on  a  guarantee  the  defendant 
may  shew,  under  the  general  issue,  that  the  con- 
sideration alleged  in  the  declaration  is  not  the 
actual  consideration  to  be  inferred  from  the 
instrument.  Baikes  v.  Todd,  1  P.  &  D.  138  :  8 
A.  &  E.  846. 

In  an  action  on  an  express  contract,  which,  on 
production  at  the  trial,  contains  an  interlineation 
in  a  material  part,  if  the  plaintiff  proves  that  the 
instrument  was  originally  executed  without  the 
interlineation,  and  in  the  form  declared  upon, 
the  defendant  cannot,  under  non  assumpsit,  con- 
tend that  it  has  been  avoided  by  the  subsequent 
alteration.  Hemming  v.  Trenery,  1  P.  &  D.  661 ; 
9  A.  &  E.  26. 

A  defence  of  law  that  might  have  been  given 
in  evidence  under  the  general  issue  may  be 
specially  pleaded.  Maggs  v.  Ames,  or  Anson,  4 
Bing.  470 ;  1  M.  &  P.  294.  And  see  Carr  v. 
Hinclwliffe,  7  D.  &  R.  42  ;  4  B.  &  C.  547. 

The  defence  that  there  was  no  note  in  writing 
under  29  Car.  2,  c.  3,  ss.  4  &  17,  need  not  be 
specially  pleaded,  as  the  plaintiff  is  bound,  under 
non  assumpsit,  to  prove,  as  part  of  his  case,  the 
existence  of  a  contract  in  writing  sufficient  to 
satisfy  the  terms  of  the  statute.  JButtemer  v. 
Hayes,  7  D.  P.  C.  489  ;  S.  P.,  Z&c^v,  IkUon,  2  D., 
N.  S.  300  ;  10  M.  &  W.  393  ;  Turnley  v.  Mae- 
gregor,  1  D.  &  L.  510  ;  Eastwood  v.  Kenyon,  3  P. 
&  D.  276  ;  11  A.  &  E.  489  ;  Rted  v.  Lamb,  6  Ex. 
130. 

Never  Indebted.] — Goods  sold  on  a  ready- 
money  contract  were  paid  for  within  ten  minutes 
after  their  delivery : — Held,  that  the  payment 
might  be  given  in  evidence  under  never  indebted. 
JBussey  v.  Bamiett,  1  D.,  N.  S.  646  ;  9  M.  &  W. 
312. 

If  the  jury,  in  an  action  fbr  goods  sold  and  de- 
livered, finds  that  there  has  been  a  sale,  it  is  not 
open  to  them,  on  nunquam  indebitatus,  to  find 
a  verdict  for  the  defendant,  on  the  ground  that 
it  was  a  ready-money  transaction.  Littlechild 
V.  Banks,  7  Q.  B.  739  ;  14  L.  J.,  Q.  B.  356  ;  9  Jur. 
1096. 

A  declaration  upon  a  deed  stated,  that  whilst 
the  defendant  was  assignee  of  a  term  of  years, 
to  wit,  on  the  25th  March,  1849,  parcel  of  the 
rent  for  three-quarters  of  a  year  then  elapsed 
became  in  arrear  and  unpaid.  Plea,  except  as  to 
7Z.  10*.  paid  into  court,  never  indebted.  The  de- 
fendant became  assignee  in  May,  1850,  and  the 
rent  was  paid  (including  the  sum  paid  into  court) 
up  to  the  20th  of  September,  1851,  when  he 
ceased  to  be  assignee  : — Held,  that  the  time  when 
the  rent  became  due,  as  stated  in  the  declara- 
tion, was  material,  and  therefore  there  was  a 
good  defence  under  never  indebted,  and  that 
a  plea  of  payment  of  all  rent  due  from  the  de^ 
fendant  was  unnecessary.  Johnson  v.  Gibson, 
1  EL  &  Bl.  416 ;  22  L,  J.,  Q.  B.  168  j  17  Jur.  280. 


If  in  an  action  on  simple  contract,  the  declara- 
tion gives  credit  for  payment  of  part  of  the  debt, 
and  alleges,  as  a  breach,  the  non-payment  of  the 
residue,  the  plaintiff  must,  under  never  indebted, 
prove  a  debt  exceeding  the  amount  for  which 
credit  is  given.    Price  v.  Bees,  1  D.  &  L.  361  ; 

11  M:  &  W.  676 ;   12  L.  J.,  Ex.  373 ;    7  Jur. 
606. 

Where  an  action  was  brought  by  an  incorpo- 
rated colonial  railway  company  against  a  shs^- 
holder  for  calls,  according  to  the  provisions  of 
several  statutes  of  a  colonial  legislature : — Held, 
that  never  indebted  was  an  admissible  plea. 
WellaTid  Railway  Company  v.  Blake,  6  H.  &  N. 
410  ;  30  L.  J.,  Ex.  161 ;  7  Jur.,  N.  S.  373  ;  3  L.  T. 
678  ;  9  W.  B.  386. 

To  an  action  by  a  seaman  for  wages,  a  defence 
that  the  Merchajit  Shipping  Act,  1854,  s.  189, 
prohibits  any  suit  in  a  superior  court  for  the  re- 
covery of  wages  under  50/.  is  not  open  under 
never  indebted,  but  must  be  pleaded  specially. 
Johfuton  V.  Ifilberry,  3  H.  &  C.  328. 

To  an  action  for  goods  sold  and  delivered,  the 
defence  that  the  plaintiff  had,  before  the  sale  to 
the  defendant,  sold  the  goods  to  another  person, 
cannot  be  given  in  evidence  under  never  in- 
debted ;  there  must  be  a  special  plea  in  con- 
fession and  avoidance.  Tvalker  v.  Mellor,  2 
C.  &  K.  346  ;  11  Q.  B.  478  ;  17  L.  J.,  Q.  B.  103  ; 

12  Jur.  268. 

The  plea  of  never  indebted  to  an  action  for 
calls,  puts  in  issue  all  the  material  allegations  in 
the  declaration,  and  amongst  them  the  fact  of 
the  defendant  being  a  shareholder.  Birkenhead, 
Lancashire  and  Clieshire  Junction  Railway 
Company  v.  Brownrigg,  6  Railw.  Cas.  47  ;  4  Ex. 
426  ;  19  L.  J.,  Ex.  27  ;  13  Jur.  943. 

On  a  settlement  of  accounts  between  the 
plaintiff  and  the  defendant,  the  plaintiff  was 
found  to  have  been  overpaid  by  1/.  lis,  6d., 
which  sum  (as  the  jury  found)  it  was  ag^ed 
should  go  to  the  defendant's  credit  in  their  future 
dealings.  This  claim,  however,  was  barred  by 
the  Statute  of  Limitations.  The  plaintiff  after- 
wards did  work  for  the  defendant  to  the  amount 
of  bl.  6e.  6rf.,  and  brought  an  action  to  recover 
that  sum.  The  defendant  paid  4/.  into  court : — 
Held,  that  he  had  a  good  answer  to  the  balance 
of  U.  6«.  6d.  under  never  indebted.  Smith  v. 
Winter,  12  C.  B.  487. 

A  plaintiff  and  defendant  agreed  that  the  de- 
fendant should  recommend  customers  to  the 
plaintiff,  who  was  a  tailor,  and  that  the  plaintiff 
should  allow  the  defendant  ten  per  cent,  upon 
the  business  so  procured,  to  be  received  in 
clothes  by  the  defendant  from  time  to  time,  as 
he  might  want  them  ;  and  that  a  settlement  of 
accounts  should  take  place  between  the  parties 
every  six,  or  at  the  furthest,  every  twelve  months. 
The  plaintiff  having  sued  for  goods  sold  and  de- 
livered, and  having  merely  proved  the  delivery 
and  acceptance  of  clothes  : — Held,  that  he  could 
not  recover,  but  that,  on  nunquam  indebitatus, 
he  was  bound  to  prove  a  settlement  of  accounts 
on  which  the  balance  was  in  his  favour.  Garey 
V.  Pykc,  10  A.  &  E.  512  ;  2  P.  &  D.  427. 

Vil  Debet.]  — Where  nil  debet  and  several 
special  pleas  were  pleaded  to  an  action  on  a 
foreign  judgment,  the  nil  debet  was  ordered 
to  be  struck  out.  Alivtm  v.  Furnival,  1  D.  P.  C. 

690. 

To  an  action  against  a  public  officer  of  a  bank- 
ing co-partnership  for  money  lent,  the  defendant 
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pleaded  by  way  of  set-off  that  the  plaintiff  was 
the  holder  of  shares  in  the  co-partnership  under 
their  deed  ;  and  that  a  sum  was  owing  for  calls, 
mode  in  pursuance  of  the  terms  of  the  deed.  The 
plaintiff  replied  nil  debet : — Held,  that  the  repli- 
cation was  bad,  inasmuch  as  the  debt  arising 
from  the  calls  was  founded  solely  on  the  deed. 
Miltain  t.  MatheVy  5  Ex.  55. 

Held,  also,  that  a  similar  replication  to  a  like 
plea  of  set-off,  which  stated  the  plaintiff  to  be 
holder  of  shares  obtained  by  purchase,  was  bad. 
Ih. 

Kot  Guilty.] — The  defendant  cannot  under 
not  guilty  raise  any  objection  as  to  defective 
proof  of  the  inducement  in  a  declaration.  Dukes 
V.  Gostling,  3  D.  P.  C.  619.  See  Bennion  v, 
DarUon,  2  M.  &  W.  179. 

The  plea  of  not  guilty  in  an  action  for  a  deceit- 
ful warranty  of  soundness,  puts  in  issue  both  the 
warranty  and  the  unsoundness.  Spencer  v.  Daw- 
soUy  1  M.  &  Rob.  552. 

In  an  action  for  erecting  a  cesspool  near  a 
well,  and  thereby  contaminating  the  water  of  the 
well,  not  guilty  puts  in  issue  both  the  fact  of  the 
erection  of  the  cesspool,  and  that  the  water 
was  thereby  contaminated.  Norton  v.  SeJiole- 
field,  9  M.  &  W.  665  ;  1  D.,  N.  S.  638  ;  6  Jur. 
326. 

A  declaration  against  a  steam-boat  company, 
for  refusing  to  receive  the  plaintiff  as  a  pas- 
senger, stated  that  they  were  common  carriers 
of  passengers  for  hire  from  Southampton  to  a 
place  beyond  the  seas.  Plea,  that  they  were  not 
common  carriers  of  passengers  for  hire  : — Held, 
that  the  plea  put  in  issue  only  the  fact  of  the 
company  being  common  carriers  of  passengci's 
from  and  to  the  places  named,  without  refer- 
ence to  the  question  whether  the  custom  of  the 
realm  extended  to  a  carrying  beyond  the  seas. 
Benett  v.  Peninsular  and  Oriental  Steam-boat 
Company,  6  C.  B.  775. 

A  declaration  stated  that  the  defendant  was  the 
agent  of  the  plaintiff  and  P.  for  managing  a 
plantation  in  the  island  of  St.  Christopher ;  that 
the  plaintiff  resided  in  England  ;  that  he  and  P. 
were  beneficially  interest«i  in  the  estate  in  un- 
divided moieties,  and  that  the  defendant  was 
authorized  by  the  plaintiff  and  P.  to  draw  bills 
in  their  joint  names,  for  the  payment  of  moneys 
owing  by  them  in  respect  of  supplies  and  neces- 
saries for  the  estate,  and  the  necessary  expenses 
incurred  in  its  management ;  that  demands  had 
been  made  by  persons  in  the  island  upon  P.  for 
the  payment  of  debts  due  from  her.  P.,  for  neces- 
saries applied  for  the  benefit  of  the  estate,  before 
the  defendant's  appointment  as  agent,  and  for 
which,  as  the  defendant  knew,  the  plaintiff  was 
not  liable.  Breach,  that  the  defendant,  in  viola- 
tion of  his  duty,  and  without  the  knowledge  or 
consent  of  the  plaintiff,  and  for  the  puiposeonly 
of  providing  funds  to  satisfy  the  debts  so  owing 
by  P.,  drew  a  bill  in  the  joint  names  of  plaintiff 
and  P.,  which  was  refused  acceptance,  and  on 
which  the  plaintiff  and  P.  were  sued  to  judgment 
by  the  holder  in  the  Queen's  Bench,  in  St. 
Christopher,  and  to  satisfy  which  judgment  their 
estate  was  sold.  Plea,  that  the  necessaries,  in 
respect  of  which  the  bill  was  drawn,  were  pro- 
vided for  the  benefit,  as  well  of  the  rights  and 
interests  of  the  plaintiff  as  of  P.  in  the  estate, 
while  thejr  were  jointly  interested  therein,  and 
for  their  joint  benefit,  and  that  as  well  the 
rights  and  interests  of  the  plaintiff  as  of  P.  in  the 


estate  were,  according  to  the  laws  of  the  island, 
liable  to  the  payment  of  that  debt,  and  that  the 
defendant,  by  the  authority  and  with  the  leave 
and  licence  of  the  plaintiff  and  P.,  drew  the 
bill:— Held,  that  the  first  part  of  the  plea 
amounted  to  not  guilty,  inasmuch  as  in  effect  it 
denied  the  wrongful  act  alleged  in  the  declara- 
tion, viz.  the  drawing  of  the  bill  for  a  purpose 
for  which  the  defendant  had  no  right  under 
his  authority  to  draw  it,  Pickwood  v.  Neate^ 
10  M.  &  W.  206. 

To  a  declaration,  for  that  the  defendant  de- 
bauched and  carnally  knew  the  plaintiff's  wife, 
the  defendant  pleaded  not  guilty  : — Held,  that 
under  this  plea  it  was  not  necessary  for  the 

Elaintiff  to  prove  that  the  female  debauched  was 
is  wife.     Kenrick  v.  Border,  7  El.  &  Bl.  628  ; 
26  L.  J.,  Q.  B.  214  ;  3  Jur.,  N.  S.  441. 

To  an  action  by  an  administratrix  against  a 
railway  company  for  damages  occasioned  by  the 
negligence  of  the  company,  by  their  servants, 
in  moving  trucks  against  another  truck,  which 
the  deceased  was  assisting  in  turning,  and  by 
such  negligence  causing  the  death  of  the  de- 
ceased, it  is  a  good  defence  that  the  deceased 
was  voluntarily  assisting  the  servants  of  the 
company  in  turning  the  truck,  and  that  the 
other  servants,  by  whose  negligence  he  was  killed, 
were  persons  of  ordinary  skill,  and  competent 
to  move  trucks  safely,  and  that  their  negligence 
was  unauthorized  by  and  without  the  knowledge 
of  the  company,  and  such  defence  is  admis- 
sible under  not  guilty.  Degg  v.  Midland  Rail- 
way Company,  1  H.  &  N.  773  ;  26  L.  J.,  Ex.  171; 
3  Jur.,  N.  S.  395. 

A  local  act  authorized  a  company  to  enter 
upon  lands  within  a  manor,  and  to  dig  and 
search  for  any  spring  of  water,  and  to  convey 
the  w^ater  from  such  springs  into  the  town  for 
the  use  of  the  inhabitants  of  the  town  and  the 
shipping  in  the  harbour.  It  provided  that  the 
company  should  not  take  the  water  from  any 
spring,  streams  or  ponds,  so  as  to  deprive  the 
occupiers  of  the  lands  of  water  for  their  own 
necessary  uses,  and  for  the  cattle  depasturing 
therein.  The  company  had  power  to  lay  down 
pipes,  and  the  inhabitants,  with  the  consent  of 
the  company,  might  obtain  the  water  by  pipei*, 
to  communicate  with  the  company's  pipes,  at 
certain  charges,  according  to  the  bore  of  the 
pipes  : — Held,  that  the  defence,  that  the  defen- 
dant, w^ithin  twenty  years  after  the  discovery  of 
the  spring  by  the  plaintiffs,  sunk  a  well  and  used 
the  water  in  a  manner  and  for  purpoFes  not 
prohibited  by  the  act,  was  admissible  under  not 
guilty,  and  a  plea  denying  the  plaintiff's  right. 
South  Shields  Waterworks  Company  v,  Cookson, 
15  L.  J.,  Ex.  315. 

Pleas  in  Confession  and  Avoidanoe  in  Actions 
on  Contracts.] — If  a  good  cause  of  action  at 
common  law  appears  in  the  d^laration,  the  de- 
fendant must  plead  any  statutable  ill^ality  in 
the  contract  on  which  it  is  founded  in  answer. 
Bamett  v.  Glossop,  3  D.  P.  C.  625  ;  1  Bing.  N. 
C.  633. 

A  declaration  stated  that  the  plaintiffs  were 
the  promoters  of  a  railway  company,  and  the 
defendants  members  of  a  mani^ng  committee 
of  a  provisionally-registered  railway  company, 
and  tnat  the  defendants  were  indebted  to  the 
plaintiffis  in  3,000^.  for  plans,  sections  and  books 
of  reference,  sold  and  delivered  by  the  plaintiffs 
to  the  defendants,  and  by  them  used,  and  for 
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work  and  materials.  Plea,  that  each  of  the 
companies  was  a  joint  stock  company  within 
the  meaning  of  the  Joint  Stock  Companies 
Kegistration  Act,  and  not  being  a  banking  com- 
pany ;  that  it  consisted  of  more  than  twenty- 
live  members ;  and  that  a  contract  was  made 
between  the  plaintiffs  as  such  promoters,  on 
behalf  of  the  same  company,  and  the  promoters, 
of  whom  the  defendants  were  two,  of  the 
secondly-mentioned  company,  whereby  the  plain- 
tiffs agreed  that  the  plaintiffs  and  the  first- 
mentioned  company  should  perform  services  for 
the  secondly-mentioned  company,  which  services 
and  the  payment  of  which  were  not  necessarily 
required  for  the  establishing  of  the  company, 
and  the  work  was  done  by  the  plaintiffs  in  their 
character  of  promoters,  and  an  account  was 
stated  in  the  same  character,  and  that  neither 
of  the  companies  was  completely  registered,  or 
incorporated  by  statute  or  charter,  or  authorized 
by  statute  or  letters  patent  to  sue  and  be  sued 
in  the  name  of  any  officer  or  person,  and  that 
the  plans,  sections  and  books  of  reference  at  the 
time  of  the  making  of  the  contract,  and  at  the 
time  of  the  sale,  and  using  of  the  plans,  sections 
and  books  of  reference,  wore  stores  not  neces- 
sarily required  for  the  establishing  of  the  com- 
pany, of  all  which  premises  the  plaintiffs  had 
notice  at  the  time  of  the  making  of  the  contract, 
and  at  the  time  of  doing  the  work  and  providing 
the  materials,  and  selling  and  delivering,  de- 
positing, appropriating,  and  using  the  plans, 
sections  and  books  of  reference,  and  paying  the 
money : — Held,  that  as  the  contract  for  services 
and  work  was  forbidden  by  the  act,  and  was 
therefore  illegal,  the  plea  was  not  bad  as  amount- 
ing to  non  assumpsit ;  and  that  it  was  a  good 
answer  to  the  action.  Bull  v.  Chapman^  8  Ex. 
444  ;  22  L.  J.,  Ex.  257. 

A  declaration  staterl,  that  the  defendant  agreed 
to  hire  the  plaintiff  for  a  year,  as  a  teacher  of 
French  and  drawing,  and  not  to  discharge  him 
without  reasonable  notice,  and  then  averred  that 
the  defendant  did  discharge  him  without  reason- 
able notice.  Plea,  that  when  the  plaintiff  was 
retained  by  the  defendant,  the  plaintiff  promised 
to  serve  the  defendant  as  teacher,  and  not  to 
absent  himself  without  just  cause :  that  the 
plaintiff  wrongfully  absented  himself,  whereby 
the  defendant  was  much  injured  and  delayed 
in  divers  matters  of  business,  and  compelled  to 
endeavour  to  get  the  assistance  of  some  other 
person : — Held,  first,  that  this  plea  sufficiently 
confessed  and  avoided  the  contract  stated  in  the 
declaration  ;  secondly,  that  the  plea  was  bad  in 
arrest  of  judgment,  as  it  did  not  shew  either  that 
the  contract  was  put  an  end  to  or  that  the  de- 
fendant had  a  right  to  dissolve  it.  Fillieul  v. 
Armstrong,  W.,  W.  &  B.  616  ;  7  A.  &  E.  557 ; 
2  N.  &  P.  406  ;  1  Jur.  921. 

Illegality  of  the  consideration  of  a  contract 
cannot  be  objected  to  unless  specially  pleaded. 
Clutterhuck  v.  Coffin-y  4  Scott,  N.  R.  509 ;  1  D., 
N.  S.  479  ;  Car.  &  M.  273  ;  3  M.  &  G.  842  ;  6  Jur. 
131. 

In  an  action  for  goods  sold  and  delivered,  the 
witnesses  for  the  plaintiff  proved  a  sale  and  de- 
livery of  fireworks  to  the  defendant : — Held,  that 
the  defendant,  under  non  assumpsit  only  pleaded, 
could  not  object  that  the  sale  of  fireworks  was 
illegal  under  9  &  10  Will.  3,  c.  7.  FenwicU  v. 
Laycock,  1  G.  &  D.  27  ;  1  Q.  B.  414  ;  6  Jur.  459. 
Illegality  of  sale  or  contract  must,  in  all  cases, 
be  specially  pleaded.    Ih, 


Although  such  illegality  appears  on  the  plain- 
tiff's pleadings,  or  by  the  plaintiff's  own  evidence. 
Ih, 

In  an  action  by  the  plaintiff,  for  wages  as  a 
female  servant,  the  defendant  pleaded  the  general 
issue,  and  the  plaintiff  gave  evidence  of  acts  of 
service.  The  defendant  proposed  to  go  into  evi- 
dence to  shew  that  the  plaintiff  had  cohabited 
with  him  : — Held,  that  he  might  do  so  under  this 
plea,  as  this  went  to  shew  that  there  was  no  con- 
tract between  the  parties,  and  not  to  invalidate 
any  contract  on  the  ground  of  illegality.  Brad- 
skaw  V.  Hay  ward,  Car.  &  M.  5D1. 

13.  Pleas  Amouxttng  to  thk  General 

Issue. 

a.  In  Actions  on  Contracts. 

Special.] — A  plea,  which,  in  answer  to  the 
contract  declared  on,  sets  up  another  contract 
incompatible  with  it,  amounts  to  the  general 
issue.  Morgan  v.  Perher,  3  Bing.  N.  C.  457  ;  4 
Scott,  230 ;  3  Hod<?es,  3  ;  S.  P.,  Williams  v. 
Vines,  6  Q.  B.  355;  1  D.  &  L.  710;  13  L.  J., 
Q.  B.  326. 

A  declaration  stated,  that  it  was  agreed,  that 
the  plaintiffs  should  sell  to  the  defendant  1,000 
barrels  of  flour,  to  arrive  at  Liverpool,  by  the 
Hottingeur,  from  New  York.    That,  should  the 
vessel  be  lost  before  arriving  at  Liverpool,  the    . 
sale  should  be  void.    Averment,  that  the  vessel 
was  not  lost,  but  did  arrive  at  Liverpool  from 
New  York,  having  on  board  1,000  barrels  of 
flour.    Breach,  that  the  defendant  did  not  ac- 
cept the  said  flour.    Plea,  that  the  Hottingeur 
was  one  of  a  line  of  packet-ships  sailing  from 
New  York  to  Liverpool  at  fixed  periods,  pub- 
lished and  known  beforehand  amongst  merchants 
at  Liverpool ;  that  the  Hottingeur  was  to  have 
set  sail  from  New  York   for  Liverpool  three 
weeks  before  the  said  agreement,  and  was,  at 
the  time  of  the  agreement,  expected  to  arrive  at 
Liverpool  within  a  week  after  ;  that  it  had  been 
published  and  believed,  amongst  the  merchants 
at  Liverpool,  that  the  vessel  was  to  arrive  there 
in  the  course  of  the  said  voyage,  which  voyage 
was  the  voyage  in  this  plea  mentioned  ;  that  the 
plaintiff  had  notice  of  the  premises,  and  made 
the  agreement  with  reference  to  the  said  voyage, 
and  under  the  belief  that  the  Hottingeur  had 
sailed  from  New  York  ;  that  the  vessel  had  not, 
at  the  time  of  the  agreement,  nor  did  she  at  any 
time  set  sail  upon  the  voyage  in  the  plea  men- 
tioned, but  that  another  vessel  had  been  substi- 
tuted for  her,  by  reason  whereof  the  defendants 
refused  to  accept  and  pay  for  the  flour : — Held, 
that  the  plea  stated  a  different  contract  from 
that  alleged  in  the  declaration,  and  was  there- 
fore bad,  as  amounting  to  non  assumpsit.  Monu^ 
sey  V.  Perroit,  2  Ex.  522  ;  17  L.  J.,  Ex.  281. 

In  an  action  upon  an  agreement  to  supply, 
and  the  defendant  to  receive,  bales  of  wool ;  and 
breach,  that  he  refused  to  receive  them ;  he 
pleaded,  that  the  wool  to  have  been  delivered 
was  to  have  been  according  to  sample,  and 
that  the  wool  tendered  was  inferior  to  the 
sample : — Held,  that  the  plea  did  not  amount 
to  the  general  issue.  Sieveking  v.  Button,  3 
C.  B.  331  ;   4   D.   &  L.   197  ;    15   L.  J.,  C.  P. 

276. 

A  plea  that  the  promise  sued  upon  was  a 
promise  to  answer  for  the  debt  of  another  person, 
and  that  there  was  no  agreement  or  mcmoran- 
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dunif  or  note  thereof  in  writing,  signed  by  the 
defendant,  is  bad,  as  amounting  to  the  general 
issue.  B^ed  v.  Lamh^  2  L.,  M.  &  P.  67  ;  6  Ex. 
130 ;  20  L.  J.,  Ex.  161 ;  8.  P.,  Leaf  v.  J}u,tm, 
10  M.  &  W.  393  ;  2  D.,  N.  S.  300  j  12  L.  J.,  Ex. 
69. 

A  count  stated,  that  it  was  agreed  between  the 
defendant  and  the  plaintiffs,  that  the  defendant 
should  sell  and  deliver  to  the  plaintiffs  iron  rails, 
to  be  made  and  delivered  of  certain  weights  and 
shapes,  at  a  price  stated  ;  and  the  rails  to  be  in- 
spected and  certified  as  agreed  on,  and  to  be  of  a 
certain  quality ;  and  that  the  defendant  did 
make  and  deliver  rails  as  and  for  the  rails  of 
such  quality ;  and  alleging,  as  a  breach,  that  the 
rails  were  not  of  the  quality.  The  defendant 
pleaded,  that  the  rails  were,  according  to  the 
agreement,  to  be  inspected  by  an  agent  of  the 
plaintiffs,  who  was  at  liberty  to  approve  and 
accept  the  same,  if  he  should  think  fit ;  and  that 
the  rails  were  inspected  and  approved  and  ac- 
cepted by  such  agent  on  the  delivery  of  the 
same  t-r-Held,  bad  in  substance,  as  not  answering 
the  breach  complained  of,  and  only  shewing 
pei'formance  of  one  of  the  stipulations  of  the 
contract  set  out.  Bird  v.  Smitkj  17  L.  J.,  Q.  B. 
309  ;  12  Jur.  916. 


Coxnxnon  Counts.] — A  special  plea  to  an  action 
for  money  had  and  received,  wherein  the  de- 
fendant disputes  all  the  facts,  from  which  the 
legal  inference  arises  that  the  money  was  money 
had  and  received  to  the  use  of  the  plaintiff, 
amounts  to  non  assumpsit.  Owen  v.  ChallM, 
6  C.  B.  115  ;  6  Railw.  Cas.  537  ;  1  D.  &  L.  802  ; 
17  L.  J.,  C.  P.  266  ;  12  Jur.  701 ;  S.  P.,  Covp- 
land  v.  Chains,  2  Ex.  682. 

To  an  action  for  goods  sold  and  delivered,  and 
for  goods  bargained  and  sold,  defendant  pleaded, 
that  he  became  indebted  in  respect  of  certain 
goods,  to  wit,  thirty-one  pockets  of  hops  bar- 
gained and  sold  by  the  plaintiff  to  the  defendant ; 
that  at  the  time  of  sale  the  plaintiff  produced  a 
sample,  and  promised  that  all  the  liops  w^erc 
equal  to  such  sample  ;  that  the  defendant  bought 
on  the  faith  of  that  promise,  but  that  the  hops 
delivered  were  not  equal  to  the  sample,  where- 
fore the  defendant  refused  to  accept  them,  as 
he  lawfully  might  do : — Held,  that  the  plea 
amounted  to  the  general  issue.  JDawg&ti  v. 
CoWs,  2  L.,  M.  &  P.  14  ;  10  C.  B.  523  ;  20  L.  J., 
C.  P.  116. 

To  a  declaration  for  goods  sold  and  delivered. 
a  plea  that  the  goods  were  sold  by  the  plaintiff 
as  agent  for  W.,  and  that  at  the  time  of  the  sale 
the  plaintiff  and  defendant  were  in  partnership 
together,  and  the  goods  were  purchased  by  the 
defendant  of  the  plaintiff,  as  such  agent,  for  and 
on  account  and  for  the  benefit  of  the  partner- 
ship, and  as  part  of  the  partnership  stock, 
amounts  to  the  general  issue.  Payna  v.  Ifalex, 
5  M.  Si  W.  598  ;  7  D.  P.  C.  859. 

To  an  action  for  use  and  occupation,  a  plea 
that  the  defendant  held  the  premises  under  a 
demise  fi-om  the  plaintiff  at  a  rent,  payable 
quarterly,  and  that,  before  the  rent  became  due, 
the  plaintiff  evicted  him  from  the  possession  of 
the  premises,  amounts  to  the  general  issue. 
Prentice  v.  Elliott,  5  M.  &  W.  006  ;  7  D.  P.  G. 
819. 

Action  for  work  and  labour ;  a  plea  that  the 
work  was  done  in  endeavouring  to  prevent  a 

*mney  from  smoking,  and  on  the  terms  that 


the  plaintiff  should  not  be  paid  unless  he  pre- 
vented it  from  smoking ;  and  that  he  had  not 
prevented  it,  amounts  to  the  general  issue.  Hay^ 
selden  v.  Staff,  5  A.  &  E.  153  ;  2  H.  &  W.  204  ;  6 
N.  &  M.  659, 

A  plea  to  a  count  for  work  and  labour,  that 
the  debt  was  due  on  a  special  contract  to  work 
for  the  disbursements  out  of  pocket,  amounts  to 
the  general  issue.  Jones  v.  J\tanney,  2  Gale,  24  ; 
6  D.  P.  C.  90. 

So,  also,  a  plea  that  the  work  was  to  be  done 
without  reward.    Jb. 

So,  in  an  action  for  goods  sold  and  delivered, 
evidence  is  admissible  under  non  assumpsit  to 
shew  that  the  article  was  a  machine  for  which 
nothing  was  to  be  paid  unless  it  worked  well, 
and  the  defendant  is  entitled  to  a  verdict,  if  he 
shews  that  the  machine  did  not  work  well. 
Groundsell  v.  Lamb,  2  Gale,  28. 


Qnalifyiiig  or  Conditional.] — To  an  ag- 


tion  for  the  breach  of  warranty  of  a  horse,  the 
defendant  pleaded  that  the  horse  was  sold  sub- 
ject to  a  condition  that  the  warranty  should 
remain  in  force  until  noon  of  the  day  after  the 
sale,  when  the  responsibility  of  the  vendor  would 
terminate,  unless  a  notice  and  a  certificate  of 
unsoundness  were  in  the  meantime  given : — 
Held,  that  the  plea  did  not  amount  to  tho 
general  issue.  Smart  v.  Hyde,  1  D.,  N.  S,  60 ;  8 
M.  &  W.  723. 

Where  a  plea  qualified  the  contract  stated  in 
a  declaration,  and  introduced  a  new  stipulation 
into  it,  it  was  bad,  as  amounting  to  the  general 
issue,  although  in  truth  it  only  set  out  what  was 
the  actual  agreement  between  the  parties.  Kask 
V.  Breese,  11  M.  &  W.  352  ;  2  D.,  N,  S.  1016  ;  12 
L.  J.,  Ex.  305. 

Where  a  plaintiff  declares  upon  an  agreement 
in  writing,  the  defendant  cannot  in  pleading  rely 
upon  oral  matter  introducing  a  qualification  of 
the  contract  declared  on,  or  shew  that  it  was 
made  subject  to  conditions  which  do  not  appear 
upon  the  face  of  it.  Canham  v.  Barry,  15  C.  B. 
597  ;  3  C.  L.  R.  487  ;  24  L.  J.,  C.  P.  100  ;  1  Jur., 
N.  S.  402. 

To  a  declaration  upon  a  written  agreement  by 
which  the  plaintiff  agreed  to  purchase  of  the  de- 
fendant his  unexpired  term  in  a  farm,  all  his 
crops,  &c.,  alleging  that  the  defendant  had  not 
delivered  up  possession,  a  pica  alleged  that  the 
agreement  in  the  declaration  was  entered  into, 
"on  the  condition  and  subject  to  the  terms," 
that  J.  M.  should  give  reference,  &c. : — Held, 
that  it  was  a  bad  plea,  as  endeavouring  to  vary 
the  terms  of  a  written  contract ;  dissentiente, 
Maule.  J.,  who  held  that  the  plea  might  mean 
that  the  contmct  in  the  declaration  contained 
the  condition  and  terms,  though  they  were  not 
set  out.    Ib» 

In  a  declaration  by  vendee  against  vendor,  for 
the  non-delivery  of  an  abstract  of  title,  one  of 
the  conditions  of  sale  set  out  was,  that  the 
vendor  would  deliver  an  abstract  of  title  to  the 
purchaser.  A  plea,  that  it  was  part  of  the  con- 
tract that  the  defendant  should  deliver  an  ab- 
stract commencing  with  a  conveyance,  dated 
1843  only,  and  not  be  required  to  shew  any 
previous  title,  and  that  he  did  furnish  such  an 
abstract,  amounts  to  the  general  issue.  Shar 
land  V.  Leifchlld,  5  D.  &  L.  139  ;  4  G.  B.  629 
16L.  J.,  G.  P.  217;  11  Jur,  523. 
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14.  Gekebal  Issue  by  Statute. 


otherwise  be  entitled  to  under  any  statute  giving 
protection  to  parties  for  acts  done  in  pursuance 
or  execution  thereof.  Bartholomew  v.  CartcTy 
3  Scott,  N.  K.  529  ;  3  M.  &  G.  125  ;  9  D.  P.  C. 
896  ;  5  Jur.  552. 

Where,  in  an  action  for  hunting  over  the  plain- 
tiff's land,  the  defendant  pleaded  not  guilty  by 
statute,  the  court, ,  on  an  affidavit  of  the  plain- 
tiff, that  he  could  not  discover  the  statute  under 
which  the  defendant  meant  to  justify,  made 
absolute  a  rule  upon  the  defendant,  to  point  out 
within  three  days  the  statute  under  which  the 
plea  was  pleaded,  or  else  that  the  words  *'  by 
statute"  should  be  struck  out  of  the  margin. 
Coy  V.  Foreitcr  (^LorcT),  8  M.  &  W.  312  ;  9  D.  P 
C.  770. 

If  a  defendant  does  not  add  the  words  "  by 
statute  "  in  the  margin  of  his  plea  of  not  guilty, 
he  cannot  give  special  matter  in  evidence  to 
bring  himself  within  the  act  of  parliament,  which 
allows  a  plea  of  not  guilty ;  but  if  at  the  end  of 
the  plaintiff's  case  it  appears  that  the  defendant 
was  entitled  to  notice  of  action,  and  the  venue  is 
in  a  wrong  county,  this  is  not  aided  by  the  de- 
fendant having  omitted  to  add  the  words  "  by 
statute  "  in  the  margin  of  the  plea.  Mason  v. 
Newland,  9  C,  &  P.  575. 

A  defendant  pleaded  not  guilty  by  statute,  and 
in  the  margin  of  the  plea  referred  to  several 
statutes.  In  addition,  he  relied  at  the  trial  on  a 
section  of  one  of  the  statutes  not  referred  to,  but 
no  objection  was  taken :  — Held,  that  the  objec- 
tion, that  this  section  was  not  mentioned  in  the 
margin  of  the  plea,  was  not  available  on  the 
argument  of  a  rule  to  enter  a  nonsuit  in  pur- 
suance of  leave  reserved.  Burridge  v.  XichoUtts^ 
6  H.  &  N.  383  ;  30  L.  J.,  Ex.  145  ;  3  L.  T.  703  ; 
9  W.  R.  345. 
Under  15  &  16  Vict.  c.  76,  s.  222,  the  judge  at 

„     J  -    J     ,    ,     ,        .      .,.    ,      i  X  A   i.1.     a  trial  lias  clearly  power  to  amend  a  plea  of  not 
If  a  defendant  pleads  not  guilty  by  statute  the   ^^^^  ^^  g^^^^^/  ^  inserting  in  the  margin  ad 


When  Allowed.]— The  5  &  6  Vict.  c.  97,  s.  3,  is 
by  its  preamble  confined  to  actions  "for  any 
matter  done  in  pursuance  of  or  under  the  au- 
thority of  the  said  acts,"  and  therefore  does  not 
repeal  11  Geo.  1,  c.  30,  s.  43,  by  which  the  Royal 
Exchange  Assurance  and  the  London  Assurance 
corporations  are  enabled,  in  all  actions  of  cove- 
nant against  them  upon  any  policy,  to  plead 
generally  that  they  have  not  broken  the  cove- 
nants in  such  policy.  Carr  v.  Royal  Exchange 
Aisurance  Company,  1  B.  &  S.  956  ;  31  L.  J.,  Q. 

B.  93  ;  8  Jur.,  N.  S.  384  ;  6  L.  T.  105  ;  10  W.  R.  352. 
If  a  party  bonft  fide,  and  not  absurdly,  believes 

that  he  is  acting  in  pursuance  of  a  statute,  he  is 
entitled  to  the  special  protection  which  the  legis- 
lature intended  for  him,  although  he  has  done  an 
illegal  act.    Spooner  v.  Juddow,  6  Moore,  P.  0. 

C.  257. 
Where  by  any  statute  made  before  3  &  4  Will.  4, 

c.  42,  a  defendant  had  a  right  to  give  special 
matter  in  evidence  under  the  general  issue,  that 
right  is  reserved  to  him  under  s.  1.  Ncale  v. 
Mackenzie,  1  C,  M.  &  R.  61  ;  2  D.  P.  C.  702 ;  4 
Tyr.  670. 

Where  a  statute  gives  the  plea  of  the  general 
issue  for  anything  done  in  pursuance  of  the  act, 
the  plaintiff  cannot  oust  the  defendant  of  this 
plea  bv  waiving  the  tort,  and  suing  in  contract. 
CaUert  v.  Moggs,  2  P.  &  D.  543  ;  10  A.  &  E.  632  ; 
3  Jur.  1171. 

The  general  issue  by  statute  cannot  be  pleaded 
to  a  count  upon  an  account  stated.  Ih,  See 
Pecky,  Boyes,  6  M.  &  G.  726. 

The  comprehensiveness  of  the  general  issue  by 
statute  is  not  affected  by  the  niles  of  pleading  of 
Hilary  Term,  1834.  Ross  v.  Clifton,  11  A.  &  E. 


631  ;   9  D.  P. 
1059. 


C.  1033  :  1  G.  &  D.  72 
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plea  also  extends  to  a  new  assignment. 
V.  Xcicland,  9  C.  &  P.  575. 

Under  3  &  4  Will.  4,  c.  42,  s.  1.  an  overseer 
sued  for  taking  A.'s  go«>ds  may  still  pi*ove,  under 
not  guilty,  that  he,  as  overseer,  distrained  the 
goods  for  a  poor-rate  due  from  B.,  and  that  they 
were  B.'s  and  not  A.'s.  Haine  v.  Davey,  4  A.  & 
E.  892  ;  6  N.  &  M.  356  ;  2  H.  &  W.  30. 

By  5  &  6  Vict.  c.  22,  s.  40,  the  general  issue 
may  be  pleaded,  and  that  act  and  the  special 
matter  given  in  evidence,  in  defence  of  an  action 
on  a  security  given  by  a  bankrupt,  with  interest, 
to  persuade  a  creditor  to  forbear  opposing  or 
ex)nsent  to  the  allowance  of  his  certificate : — 
Held,  that  non  assumpsit  (by  statute)  might  be 
pleaded  in  an  action  on  a  bill  or  a  note,  notwith- 
standing the  rule  which  prohibits  the  plea  of 
never  indebted  or  non  assumpsit  in  actions  on 
bills  or  notes.  Weeks  v.  Argent,  16  M.  &  W. 
817  ;  16  L.  J.,  Ex.  209  ;  11  Jur.  525. 

Must  be  Pleaded.]  —  The  defence,  that  the 
venue  in  an  action  against  a  person  for  an  act 
done  in  pursuance  of  the  Buildmg  Act,  14  Geo.  3, 
c.  78,  was  not  laid  in  Middlesex,  pursuant  to 
6.  100,  is  one  which  must  be  specially  pleaded, 
and  cannot  be  taken  advantage  of  under  not 
guilty.  Richards  v.  Easto,  15  M.  &  W.  244  ; 
3  D.  &  L.  515  ;  15  L.  J.,  Ex.  163  ;  10  Jur.  195. 

iBBertion  of  Statute  in  margin  of  PleaJ— A 
non-compliance  with  rule  21  of  Trinity  Term, 


ditional  statutes  to  those  marked  there  ;  not 
supplying  a  totally  new  and  different  defence, 
but  making  out  completely  the  defence  relied  on, 
and  founded  on  the  statute  or  statutes  originally 
marked  in  the  margin  ;  and  the  coui-t,  even  after 
trial,  and  during  or  after  argument,  can  allow  the 
plea  to  be  further  amended  (on  such  terms  as  it 
may  think  fit)  by  inserting  in  the  same  manner 
additional  statutes  which  are  necessary  to  the 
defence  relied  on  at  the  trial  and  founded  on 
the  statutes  originally  marked.  Edwards  v. 
Hodges,  15  C.  B.  477  ;  3  C.  L.  R.  472  ;  24  L.  J., 
M.  C.  81  ;  1  Jur.,  N.  8.  91  ;  8.  P.,  Eggington  v. 
Lichfield  (Jdayor\  1  Jur.,  N.  S.  908. 

Effect.] — Where  a  defendant  is  entitled  to 
plead  not  guilty  by  statute,  he  may  go  into  any 
defence  that  could  be  specially  pleaded,  whether 
such  defence  is  founded  entirely  on  the  statute, 
or  partly  on  the  statute  and  partly  not,  or  is  a 
defence  wholly  independent  of  the  statute. 
Mavnd  v.  Monmouthshire  Canal  Company,  Car. 
&  M.  606. 

In  an  action  for  breaking  the  outer  door  and 
entering  the  plaintiff's  dwi^ling-house,  and  seiz- 
ing his  goods,  the  defendant  may  give  in  evi- 
dence, under  not  guilty  by  statute,  that  he  had 
entered  under  a  warrant  of  distress  for  rent,  and 
was  forcibly  turned  out  of  possession,  and  there- 
upon broke  the  door  and  entered,  in  order  to 
seize  the  goods.  Eagletony,  ChUteridge,  11  M. 
&  W.  465  ;  12  L.  J.,  Ex.  359. 
1853,  deprives  a  defendant  of  all  benefit  he  might  j     The  5  &  6  Will.  4,  c.  76,  s.  76,  provides  that  cor 
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stables  appointed  for  a  borough  shall,  not  only 
within  the  borough,  but  also  within  the  county 
in  which  such  borough  is  situated,  have  all  such 
powers  and  privileges,  and  be  liable  to  all  such 
duties,  as  any  constable  duly  appointed  has 
within  his  constablewick,  by  virtue  of  the  com- 
mon law  or  of  any  statute  ;  and  by  s.  133,  in  all 
actions  against  any  person  for  anything  done  in 
pursuance  of  the  act,  he  may  plead  the  general 
issue  and  give  the  special  matter  in  evidence.  A 
borough  constable  was  sued  in  replevin  for  an 
act  done  in  discharge  of  his  duty  as  a  constable 
under  that  act,  beyond  the  limits  of  the  borough, 
but  within  the  county  in  which  the  borough  was 
situate  : — Held,  that  he  was  entitled,  under  non 
cepit,  to  give  the  special  matter  of  defence  in 
evidence.  Mellor  v.  Leather ^  1  El.  &  Bl.  619  ; 
22  L.  J.,  M.  0.  77  ;  17  Jur.  709. 

By  5  &  6  Will.  4,.c.  63,  s.  39,  "  in  all  actions  for 
anything  done  in  pursuance  of  the  act,  or  in 
execution  of  the  powers  or  authorities  thereof, 
the  defendant  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence,  and  that  the 
acts  were  done  in  pursuance  or  by  the  authority 
of  this  act ;  and  if  they  shall  appear  to  have  been 
BO  done  ....  the  jury  shall  find  for  the  defen- 
dant."   By  8.  40,  no  plaintiff  shall  recover  "  for 
any  irregularity,  trespass,  or  other  wrongful  pro- 
ceeding, made  or  committed  in  the  execution  of 
this  act,  l£  tender  of  sufficient  amends  shall  have 
been  made "  before  action  brought ;  and  in  case 
of  no  such  tender  made,  that  the  defendant  shall 
be  at  liberty,  by  leave  of  the  court,  before  issue 
joined,  to  pay  money  into  court,  as  in  other 
actions  : — Held,  that  an  inspector,  who  had  il- 
legally seized  a  weighing-machine  under  a  bon& 
fide  belief  that  he  was  acting  at  the  time  under 
the  authority  of  the  act,  was  entitled  to  the  pro- 
tection afforded  by  s.  39 ;  but  that,  considered 
with   s.  40,  such  protection  did  not  extend  to 
entitle  the  inspector  to  a  verdict  in  an  action 
against  him  for  the  illegal  seizure.     Thoman  v. 
Stephenson,  2  El.  &  Bl.  108 ;  22  L.  J.,  Q.  B.  258  : 
17  Jur.  597, 


To  a  declaration  for  infringement  of  a  patent 
which  alleged  that  by  indenture  the  letters 
patent  "  were  duly  assigned  to  the  plaintiff,"  the 
defendant  pleaded  that  the  letters  patent  were 
not  assigned  as  alleged  : — Held,  that  the  plain- 
tiff's title  under  the  assignment  was  put  in  issue, 
and,  the  assignment  not  being  registered  in  pur- 
suance of  the  15  3:  16  Vict.  c.  83,  s.  35,  that  the 
verdict  was  properly  entered  for  the  defendant 
upon  the  plea.  Chollcr  v.  Hoffman,  7  El.  k,  Bl. 
686  ;  26  L.  J.,  Q.  B.  249  ;  3  Jur.,  N.  S.  935. 

To  an  action  for  breach  of  a  contract,  by 
which  the  defendant  agreed  with  the  plaintiff  to 
purchase  of  him  all  the  articles  required  for 
working  a  patent,  the  court  refused  to  allow  a 
traverse  of  the  readiness  and  willingness  of  the 
plaintiff  to  supply  the  defendant  with  such 
articles,  and  that  the  articles  which  he  was  so 
ready  and  willing  to  supply  were  not  reasonably 
fit  for  the  working  of  the  patent.  Griffith  v. 
Selby,  9  Ex.  393  ;  2  C.  L.  R.  486  ;  23  L.  J.,  Ex. 
226  ;  18  Jur.  178. 


15.  Traverses. 

a.   Under  the  Common  Law  Procediire 

Acts. 

By  Defendants.]— A  plea  to  an  action  for 
breach  of  a  covenant  for  quiet  enjoyment  in  a 
lease,  that  the  plaintiff  never  had  or  entered  into 
the  possession  of  the  demised  premises  under  or 
by  virtue  of  the  lease,  is  bad,  as  attempting  to 
put  in  issue  matter  neither  expressly  nor  im- 
pliedly alleged  in  the  declaration.  Lock  v. 
J'\irze,  19  C.  B.,  N.  S.  96  ;  34  L.  J.,  C.  P.  201  ;  11 
Jur.,  N.  S.  726  ;  12  L.  T.  731  ;  13  W.  R.  971. 

By  not  traversing  an  averment  of  a  total  loss 
in  a  declaration  on  a  policy  of  insurance  of  a 
ship,  the  defendant  admits  no  more  than  that 
there  is  some  partial  loss.  Xinff  v.  Walh'r,  3  H  & 
C.  209  ;  33  L.  J.,  Ex.  325  ;  13  W.  R.  232— Ex.  Ch. 

The  court  refused  leave  to  a  defendant  to 
plead  to  a  declaration  containing  three  counts 
for  separate  libels,  a  general  plea  of  justification 
that  the  libels  in  the  several  counts  were  true, 
Honegx  V.  Sttibbs,  7  C.  B.,  N.  S.  555 ;  29  L.  J., 
C.  P.  220  ;  6  Jur.,  N.  S.  682. 

When  a  plea  consists  of  two  material  allega- 

^ns,  one  of    which  is  traversed    and   found 
^nst   the   defendant,    the  whole  plea  fails. 
ns  V.  Maidstone  (  Viseotint),  D.  &  M.  30. 


By  Flaintiffi.] — Where  a  defendant  avers  in 
his  plea  performance  of  conditions  precedent 
generally,  a  general  replication  is  a  sufficient 
traverse  by  the  plaintiff  of  the  non-performance 
of  a  particular  condition  precedent  included  in 
such  general  averment  by  the  defendant.  Tetlty 
V.  Wanless,  15  L.  T.  225. 

The  15  &  16  Vict.  c.  76,  ss.  77,  79,  allowing  a 
plaintiff  to  traverse  the  whole  of  a  plea  by  a 
general  denial,  only  enable  him  to  traverse 
generally  what  he  might  have  traversed  in  part 
before;  and  where  a  plaintiff,  before  this  statute, 
must  have  new  assigned,  he  must  do  so  still. 
GloTcr  v.  I>ixon,  2  C.  L.  R.  309  ;  9  Ex.  158  ;  23 
L.  J.,  Ex.  12. 

A  railway  company,  with  power  to  make  calls 
to  a  prescribed  amounf  in  any  one  year,  having 
made  a  void  call,  sued  a  shareholder  for  the 
amount  of  a  subsequent  valid  call  made  within 
the  year.  He  pleaded  that  the  call  was  made  in 
excess  of  the  prescribed  amount ;  to  which  the 
company  replied  that,  the  previous  call  being 
void,  the  second  call  was  not  in  excess,  and  that 
the  void  call  had  not  been  paid  by  the  share- 
holder : — Held,  that  this  replication  was  bad,  as 
not  being  a  sufficient  traverse  of  the  allegation 
that  the  call  was  in  excess  of  the  prescribed 
amount.  Welland  Railway  Cowjmnyv.  Berrie, 
6  H.  &  N.  416  ;  30  L.  J.,  Ex.  163  ;  3  L.  T.  811  ; 
9  W.  R.  385. 


b.  Before  the 


Common  Law  Procednre 
Acts. 


Before  15  &  16  Vict.  c.  76,  s.  76,  a  defendant 
was  not  at  liberty  to  traverse  any  single  material 
fact  alleged  in  a  declaration  which  was  included 
in  the  general  issue,  and  must  have  pleaded  that 
plea.  S^ttherland  v.  Pratt,  2  D.,  N.  S.  818  ;  11 
M.  &  W.  296. 

If  upon  a  replication  to  a  plea  which  is  sub- 
stantially bad  an  immaterial  issue  is  found  for 
the  plaintiff,  but  the  declaration  is  good,  the 
defendant  cannot  have  judgment.  Benson  r. 
Duncan,  18  L.  J.,  Ex.  169— Ex.  Ch. 

A  replication  1o  a  plea,  that  the  plea  and  the 
statements  therein  are  not  true  in  substance 
and  in  fact,  was  bad.  Mitcliell  v.  Cragg,  2  D., 
N.  S.  250 ;  10  M.  &  W.  367 ;  S.  P.,  Jmcs  v. 
Rohin,  10  Q.  B.  681  ;  15  L.  J.,  Q.  B.  15 ;  9  Jur. 
1007. 
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A  replication  traversing  several  allegations 
contained  in  a  plea  constituting  one  simple 
defence  was  good«  Ifell  v.  Tucketty  3  M.  &  Q. 
785  ;  4  Scott,  N.  R.  402;  I  D.,  N.  S.  458  ;  6  Jur.  82. 

To  a  declaration  by  a  payee  of  a  note  against 
the  maker,  he  pleaded  that  the  note  was  made  in 
Belgium,  and  that,  by  the  law  of  Belgium,  no 
person  might  take  or  agree  to  take  on  a  loan 
more  than  five  per  cent,  interest,  and  all  agree- 
ments for  paying  more  were  void ;  and  no  person 
could  recover  on  such  an  agreement  either 
the  money  lent  orithe  interest,  and  notes  made  to 
secure  payment  of  money  lent  on  such  an  agree- 
ment were  void ;  that  .the  plaintiff  and  the 
defendant  residing  in  Belgium,  agreed  that  the 
plaintiff  should  lend  the  defendant  money  at 
more  than  five  per  cent,  interest,  and  that  a  note 
should  be  made  for  securing  the  money  so  lent, 
with  the  interest,  and  that  the  money  was  lent, 
and  the  note  made,  in  pursuance  of  the  agi'ee- 
ment.  Replication,  that  the  rate  of  interest  was 
not,  by  the  law  of  Belgium,  limited  to  five  per 
cent.,  nor  by  that  law  w^ere  notes  made  to  secure 
the  payment  of  money  lent  on  an  agreement  for 
more  than  five  per  cent,  interest  void,  nor  did 
the  defendant  make,  or  the  plaintiff  receive,  the 
note  on  terms  contrary  to  the  law  of  Belgium  : 
Held,  that  the  replication  was  good,  the  first  two 
branches  merely  traversing  facts  which  made  up 
a  single  defence,  and  the  last  branch  either 
repeating  the  traverses  in  the  other  two  branches 
or  (which,  per  Williams,  J.,  was  its  real  effect) 
denying  matter  not  alleged  in  the  plea,  and 
being  superfluous  on  the  former  supposition,  and 
immaterial  on  the  latter.  Dfi  Bernardy  v. 
Spalding,  4  Q.  B.  823  ;  D.  &  M.  43  ;  7  Jur.  577. 

16.  Rejoinder. 

The  term  rejoining  gratis  meant  rejoining 
without  a  rule  for  that  purpose.  Adkins  v. 
A7iderson,  10  M.  &  W.  12  ;  1  D.,  N.  S.  877  ;  6 
Jur.  670  ;  S.  P.,  WintrrboUom  v.  Lees,  2  Ex. 
325  ;  5  D.  &  L.  744  ;  17  L.  J.,  Ex.  217. 

The  term  did  not  extend  to  a  joinder  in  de- 
murrer. Cooke  V.  Blake,  4  D.  &;  L.  313  ;  16  L. 
J.,  Ex.  151. 

If  a  defendant  does  not  rejoin  the  plaintiff 
may  strike  out  the  previous  pleadings,  and  enter 
judgment  as  for  want  of  a  plea.  Petrie  v.  FitS- 
roy,  5  T.  R.  152. 


17.  JoiNDEB  OF  Issue. 

The  form  of  replication  given  by  s.  79  of  the 
Common  Law  Procedure  Act,  1852,  puts  in  issue 
those  facts  only  which  the  plaintiff  could  not 
have  traversed  before  that  Act,  and  all  matters 
which  must  have  been  'pleaded  by  way  of  new 
assignment  must  still  be  so  pleaded.  Glover  v. 
Dixon,  9  Ex.  158  ;  17  Jur.  1012. 

A  declaration  stated  that  the  defendant  agreed 
to  serve  the  plaintiff  and  not  to  leave  his  service. 
Breach,  that  he  left  without  notice.  Plea,  that 
the  plaintiff  insulted  the  defendant,  and  there- 
fore the  defendant  gave  notice  that  he  should 
leave  forthwith,  and  that  he  did  leave.  The 
plaintiff,  without  leave,  replied,  taking  issue  on 
the  plea,  and  further  said  that  the  notice  in  the 
declaration  was  a  reasonable  notice,  and  that  the 
notice  in  the  plea  was  not.  The  defendant 
thereupon  signed  judgment.  The  court,  without 
deciding  that  the  judgment  was  regular,  made 


absolute  a  rule  for  setting  it  aside  on  terms. 
Messiter  v.  Jtoe,  13  C.  B.  162  ;  22  L.  J,,  C.  P.  78, 


18.  New  Assignment. 

The  rules  as  to  new  assignments  apply  to  trover 
as  well  as  trespass.  Hawthorn  v.  Newcastle- 
upon-Tyne  and  North  Shields  Hallway  Coin- 
pa?iy,  3  Q.  B.  734. 

To  trover  for  ten  barges,  ten  chains,  and  ten 
pieces  of  timber,  the  defendant  pleaded,  that  the 
barges  tied  and  fastened  by  the  chains  and 
timber  obstructed  the  navigation  of  the  Thames, 
wherefore  he  removed  them.  The  plaintiff  new 
assigned,  that  he  brought  his-  action  for  five 
pieces  of  timber  other  than  and  different  from 
the  pieces  of  timber  in  the  plea  mentioned, 
which  the  defendant  converted  for  another  and 
different  cause  than  the  cause  in  the  plea  men- 
tioned : — Held,  that  the  new  assignment  was 
correctly  pleaded.  Page  v.  Hatchett,  8  Q.  B. 
187;  15  L.  J.,  Q.  B.  68;  10  Jur.  182.  See 
Bracegirdle  v.  Peacock,  8  Q.  B.  174 ;  Polktn- 
horn  V.  Wright,  8  Q.  B.  197. 

In  an  action  for  a  libel,  the  defendant  at  first 
pleaded  not  guilty,  but  afterwards  pleaded  to  the 
further  maintenance  of  the  action,  that  the  plain- 
tiff recovered  damages  against  another  person  for 
the  same  grievances.  New  assignment,  that  the 
action  was  brought  for  other  and  different  griev- 
ances : — Held,  that  this  did  not  admit  the  innuen- 
does ;  and  that,  by  pleading  not  guilty  to  the 
new  assignment,  the  defendant  had  raised  pre- 
cisely the  same  issue  as  if  the  libel  new  assigned 
had  been  set  out  in  the  declaration,  and  the 
defendant  had  pleaded  not  guilty  to  it.  Bruns- 
wick CDuke)  V.  Pepper,  2  C.  &  K.  683. 

A  new  assignment  does  not  admit  the  facts 
alleged  in  the  plea  ;  it  merely  amounts  to  an 
assertion,  that  the  matter  which  the  plea  seeks 
to  justify  is  not  that  in  respect  of  \vhich  the 
plaintiff  is  suing.  Brancker  v.  Molyneux,  1 
Scott,  N.  R.  553  ;  1  M.  &  G.  710. 

Where  a  declaration  was  for  goods  sold  and 
delivered,  and  an  account  stated,  the  defendant 
pleaded,  that,  by  a  deed,  the  plaintiff  released 
the  defendant,  to  which  the  plaintiff  replied  non 
est  factum : — Held,  that,  under  this  issue,  the 
plaintiff  was  not  entitled  to  shew  that  the  cause 
of  action  accrued  subsequently  to  the  date  of  the 
release,  but  should  have  made  it  the  subject  of 
a  new  assignment.  Jubh  v.  Ellis,  3  D.  &  L, 
346  ;  15  L.  J.,  Q.  B.  94  ;  9  Jur.  1057. 

In  an  action  of  trespass  the  defendant  justified 
the  acts  complained  of  as  having  been  done  in 
exercise  of  a  right  of  way  for  foot  passengers  : 
the  plaintiff,  taking  issue  upon  that,  gave  evi- 
dence at  the  trial  that  the  defendant  had  used 
the  pathway  with  horses  and  carts  : — Held,  that 
the  excessive  user  should  have  been  new 
assigned.    Lane  v.  Hone,  6  Ir.  R.,  C.  L.  231. 

In  a  declaration  for  breaking  and  entering 
land  of  the  plaintiff,  the  abuttals  of  which  were 
set  out,  and  breaking  to  pieces  the  gates  stand- 
ing on  the  land,  the  defendant  pleaded  a  right  of 
way,  and  justified  the  breaking  of  the  gates 
because  they  were  across  the  way  and  obstructing 
it.  The  plaintiff  joined  issue.  At  the  trial  the 
defendant  proposed  to  give  evidence  of  a  right  of 
way  over  the  land.  The  plaintiff  admitted  the 
right  of  way,  and  offered  to  prove  that  the 
trespasses  were  committed  off  the  admitted 
right  of  way,  and  also  that  there  were  no  gates 
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across  it,  but  that  there  were  gates  on  that  por- 
tion of  the  land  which  had  been  trespassed  npon. 
The  jadge  ruled  that,  it  being  admitted  that  a 
right  of  way  existed  over  the  land,  the  defen- 
dant was  entitled  to  a  verdict : — Held,  that,  the 
plaintiff  not  having  new-assigned,  the  e\'idence 
tendered  by  him  was  inadmissible.  HuddaH  v. 
Bighy,  5  L.  R.,  Q.  B.  139  ;  39  L.  J.,  Q.  B.  19  ; 
21  L.  T.  641  ;  18  W.  R.  213 ;  10  B.  &  S.  911. 

To  an  action  for  breaking  and  entering  a  close 
the  defendant  pleaded  a  right  of  way  over  the 
locus  in  quo.  The  plaintiff  new  assigned  tres- 
passes extra  viam.  The  defendant  pleaded  to 
the  new  assignment,  that,  whilst  he  had  the 
right  of  way  the  plaintiff  obstructed  the  way  by 
digging  a  trench  ;  and  that,  for  the  purpose  of 
avoiding  the  obstruction  and  using  the  way,  the 
defendant  went  along  the  part  of  the  close  in 
the  new  assignment  mentioned  : — Held,  that 
the  right  of  way  stated  in  the  plea  was  not 
admitted  by  the  new  assignment ;  and  that, 
being  substantially  reasserted  in  the  plea  to  the 
new  assignment,  the  defendant  was  bound  to 
prove  it.  Robertson  v.  Qantlett,  4  D.  &  L. 
548  ;  16  M.  &  W.  289. 

In  an  action  against  a  sheriff  for  seizing 
waggons,  breaking,  damaging  them,  and  con- 
verting and  selling  them,  not  stating  expressly 
any  delivery  to  the  vendee ;  he  denied  the 
breaking  and  damaging,  but  justified  the  con- 
version and  sale,  as  sheriff,  under  a  fi.  fa.  The 
plaintiff  new  assigned,  that  the  conversion  did 
not  consist  in  the  mere  sale,  but  in  the  delivery 
also,  and  in  causing  the  purchaser  to  use  and 
damage  the  waggons  : — Held,  that  there  was  no 
conversion  except  in  selling  as  alleged ;  that 
that  was  no  conversion  in  law,  and  no  cause  of 
action,  and  that  the  plea  was  good ;  and  that 
the  new  assignment  was  not  a  departure  from 
the  declaration,  and  it  shewed  a  good  cause  of 
action.  Lanca*hire  Waggon  Comjyany  v.  Fitz- 
hvgh,  6  H.  &  N.  502 ;  3  L.  T.  703. 

To  a  declaration  that  the  defendant  wrong- 
fully obstructed  a  watercourse  made  by  the 
plaintiffs  in  land,  by  the  licence  of  the  owners 
and  occupiers  of  such  land,  and  enjoyed  by  them 
by  such  licence,  he  pleaded  that  he  was  the 
occupier,  and  lawfully  possessed  of  the  land  ; 
and  the  plaintiffs,  with  his  leave  and  licence, 
made  the  watereourse,  and  used  the  same  until 
the  defendant  revoked  the  licence  ;  and,  because 
the  plaintiffs  continued  to  use  such  watercourse 
after  such  revocation  and  notice,  the  defendant 
obstructed  the  same.  A  new  assignment,  that 
the  plaintiffs  sued  for  an  obstruction,  on  other 
land  than  that  mentioned  in  the  plea,  and  being 
the  land  in  the  declaration,  and  not  the  land  of 
the  defendant  mentioned  in  the  plea,  of  a  water- 
course made  in  such  other  land.  Plea  to  the 
new  assignment,  that  the  defendant  was  pos- 
sessed of  land  adjoining  the  land  in  the  new 
assignment  called  other  land,  and  the  water 
passing  in  and  along  the  watercourse  was  wrong- 
fully discharged  therefrom  on  to  the  adjoining 
land  of  his,  and  without  entering  on  such  other 
land  in  the  new  assignment  mentioned,  and  ob- 
structing the  watercourse  on  such  other  land,  he 
could  not  prevent  such  wrongful  discharge, 
wherefore,  in  order  to  prevent  it,  he  obstructed 
the  watercourse.  Replication,  that  the  obstruc- 
tion, where  made,  was  not  necessary  for  prevent- 
ing the  discharge  of  water  over  the  defendant's 
land,  and  was  made  much  higher  up  the  water- 
course than  his  land,  and  the  water  might  have 


been  by  the  defendant  lawfully  obstructed  on 
the  other  land  lower  down  the  watercourse,  and 
nearer  to  the  defendant's  latid ;  and  that  if  it 
had  been  so  obstructed  lower  down,  such  obstruc- 
tion would  have  prevented  the  water  from  being 
discharged  on  his  land,  and  would  not  have 
caused  the  damage  to  the  plaintiffs ;  and  .such 
obstruction  so  made  was  an  unnecessary  and 
unreasonable  mode  of  preventing  the  dischai^, 
and  by  reason  thereof  did  the  plaintiffs  unneces- 
sary damage : — Held,  that  the  replication  was 
good,  and  afforded  an  answer  to  the  plea  to  the 
new  assignment,  as  it  shewed  that  the  defendant 
had  done  more  than  was  necessary  to  abate  the 
nuisance.  Roberts  v.  Rose^  33  L.  J.,  Ex.  1  ;  9 
L.  T.  448. 

The  replication  was  either  a  good  traverse  of 
the  second  plea  as  regarded  the  necessity  of  the 
act  of  abatement,  or  it  was  a  good  though  an 
informal  new  assignment  of  excessive  damage. 
Tb. 

A  declaration  contained  two  counts,  one  for  a 
trespass  in  a  close,  and  the  other  for  a  trespass 
in  other  parts  of  the  close.  The  plea  justified 
both  trespasses  under  one  right  of  way  over  the 
close,  and  the  replication  took  issue  upon  this. 
There  was  also  a  new  assignment,  and  payment 
of  money  into  court  upon  it : — Held,  that  the 
plea  was  an  answer  to  the  trespasses  in  both 
counts.  Wood  v.  Wedgwood^  1  C.  B.  273  ;  14 
L.  J.,  0.  P.  132. 

In  an  action  for  obstructing  the  plaintiff's 
right  to  take  clay,  the  declaration  averred  the 
right  to  get  and  work  the  clay  in  a  piece  of  land, 
and  that  the  defendant  built  and  erected  a  wall 
and  fence  in  and  upon  the  land,  and  thereby 
obstructed  the  plaintiff  in  the  enjoyment  of  hfs 
right.  Plea,  libcrum  tenementum,  and  that  the 
wall  and  fence  were  built  and  erected  upon  the 
edge  and  boundary  of  the  piece  of  land,  and 
that  the  clay  in  and  upon  and  under  the  piece 
of  land  whereon  tlie  wall  and  fence  were  built 
and  erected  was  worked  out  and  exhausted. 
Replication,  that  the  clay  was  not  worked  out 
and  exhausted,  as  alleged ;  and  a  new  assign- 
ment, that  the  piece  of  land  on  which  the  plain- 
tiff had  such  right  abutted  on  the  east  side  of 
the  plaintiff's  close,  and  that  the  wall  and  fence 
were  built  and  erected  on  the  edge  and  bound- 
ary to  the  east  side,  and  upon  and  along  the 
whole  of  the  east  side,  and  that  his  right  was 
obstructed  in  other  parts  than  where  the  wall 
and  fence  were  built  and  erected  : — Held,  that 
the  new  assignment  was  good  ;  and  upon  motion 
for  judgment  non  obstante  veredicto,  that  the 
plea  was  bad.  Grove  v.  WWhers,  4  Ex.  875  ;  19 
Lit  J.,  Ex.  188. 

Colts  on.] — See  Costs, 


VIT.    EQUITABLE   DEFENCES. 
1.  In  what  Actioks. 

A  defendant  cannot  plead  an  equitable  defence 
to  an  ejectment.  Neave  v.  Avery,  16  C.  B.  328  ; 
24  L.  J.,  C.  P.  207  ;  1  Jur.,  N.  S.  575. 

An  equitable  plea  cannot  be  pleaded  to  the 
claim  of  a  writ  of  injunction  in  an  action  for 
obstructing  lights,  and  such  claim  is  not  the 
subject  of  a  plea.  Booth  v.  Taylor,  4  H.  &  C.  70  ; 
II  Jur.,  N.  S.  981  ;  13  L.  T.  408  ;   14  W.  R. 

lai. 
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2.  Principles  on  which  Allowed. 

The  statute  17  &  18  Vict.  c.  125,  s.  83,  enables 
a  defendant  to  plead,  by  waj  of  defence,  facts 
entitling  him  to  relief  on  cqnitable  grounds,  only 
where  the  facts  would  entitle  him  to  an  absolute 
and  a  perpetual  injunction  in  equity  against  the 
judgment  in  the  action,  and  not  merely  to  a 
temporary  or  a  conditional  injunction.  Wode^ 
hmue  V.  Farebrother,  6  El.  &  Bl.  277  ;  25  L.  J., 
Q.  B.  18  ;  1  Jur.,  N.  S.  998. 

The  act  gives  no  power  to  courts  of  common 
law  to  pronounce  a  conditional  judgment ;  and  a 
plea,  therefore,  on  equitable  grounds,  which  does 
not  satisfactorily  shew  that  judgment  upon  it  in 
favour  of  the  defendant  will  be  a  complete  bar  to 
the  action,  cannot  be  supported.    Ih, 

Where  a  plaintiff  sues  on  a  written  contract, 
and  the  defendant  pleads  as  a  defence,  matter 
which  he  is  in  equity  precluded  from  setting  up 
by  a  term  of  the  contract  not  stated  in  the  written 
instrument,  a  court  of  law  may  give  equitable 
relief  without  the  instrument  being  first  reformed. 
Wood  V.  BwarrU,  11  Ex.  493  ;  25  L.  J.,  Ex. 
129. 

The  court  will  not  allow  any  plea  or  replication 
on  equitable  grounds  where  it  does  not  appear  to 
them  that  there  is  any  ground  for  equitable  relief. 
Hunter  v.  Oihhons,  1  H.  &  N.  459  ;  2^  L.  J.,  Ex. 
1  ;  2  Jar.,  N.  S.  1249. 

In  an  action  for  the  value  of  coal  wrongfully 
taken  out  of  the  plaintiff's  mine,  a  replication  to  a 
plea  of  the  Statute  of  Limitations,  that  the  wrong- 
ful taking  was  fraudulently  concealed  from  the 
plaintiff  until  within  six  years  before  suit,  was 
disallowed ;  on  the  ground  that  a  court  of  equity 
would  not  restrain  the  defendant  from  setting  up 
the  defence,  and  that  if  there  was  any  right  to 
equitable  relief,  it  could  only  be  by  a  bill  for  an 
account,  in  which  the  amount  allowed  would  be 
different  from  the  amount  recoverable  at  law. 
Ih. 

The  expression  "equitable  grounds"  in  the 
statute,  means  grounds  depending  on  equitable 
principles,  not  merely  on  the  practice  of  courts 
of  equity,  and  therefore,  when  a  party  brought  a 
suit  in  equity  for  specific  performance  of  an 
agreement,  and  after  obtaining  a  decree  brought 
an  action  to  recover  damages,  a  plea  of  the  decree 
in  equity  is  not  such  a  plea  as  the  statute  con- 
templated, and  its  being  overruled  by  a  court  of 
law  does  not  preclude  a  court  of  equity  from 
granting  an  injunction.  Protheroe  v.  Phelpn^  7 
De  a,  M.  k  O.  722  ;  25  L.  J.,  Ch.  105  ;  2  Jur., 
N.  S.  178;  S,  P.  and  S.  C,  16  C.  B.  370  ;  24  L.  J., 
C.  P.  225;  1  Jur.,  N.  S.  1170. 

A  court  of  common  law  will  not  allow  an 
equitable  defence  which  will  carry  the  effect  of 
the  judgment  further  than  a  court  of  equity  would 
have  done  if  the  proceedings  had  been  in  equity. 
Wood  V.  Copper  Miners  Company,  17  C.  B.  561  ; 
25  L.  J.,  C.  P.  166. 

A  plea  on  equitable  grounds  which  amounts  to 
a  statement  of  the  pendency  of  an  arbitration  in 
which  the  arbitrator  has  power  to  decide  on  what 
terms  the  contract  declared  on  is  to  be  put  an  end 
to,  and^  that  by  the  agreement  of  reference  no 
action  is  to  be  brought  between  the  parties,  is  not 
good.    lb. 

Where  plaintiffs  sued  for  advances  made  on 
goods  consigned  to  them  for  sale,  and  the  defen- 
dant pleaded  that  the  plaintiffs  were  guilty  of 
misconductin  the  sale  of  the  goods,  whereby  the 
defendant  sustained  certain  damage  which  he 


claimed  to  set  off  against  the  plaintiffs*  demand, 
on  the  ground  that  a  court  of  equity  could  under 
such  circumstances  allow  an  equitable  set-off  : — 
Held,  that  as  an  injunction  to  stay  the  action 
would  only  be  granted  in  a  court  of  equity  upon 
payment  of  the  money  into  court,  the  plea  was 
bad.  Atterbury  v.  Jarvit,  2  H.  &  N.  114  ;  26 
L.  J.,  Ex.  178. 

An  equitable  defence  is  admissible  only  where 
it  sets  up  matter  in  respect  of  which  a  court  of 
equity  would  have  granted  relief  unconditionally. 
Flight  V.  Gray,  3  C.  B.,  N.  S.  320  ;  27  L.  J.,  C. 
P.  1 3  ;  4  Jur.,  N.  S.  13  ;  8.  P.,  Scott  v.  Utthdnle, 
8  El.  &  Bl.  815  ;  27  L.  J.,  Q.  B.  201  ;  4  Jur.,  N.  S. 
849. 

Although  the  court  will  not  allow  a  defence  on 
equitable  grounds,  where  it  appears  not  to  disclose 
a  right  to  an  absolute  and  an  unconditional  relief 
in  equity,  yet  it  will  not  be  disallowed  where  the 
question,  whether  it  does  disclose  such  a  right  is 
reasonably  arguable  ;  and  where  it  has  ah-early 
been  allowed  by  a  judge,  it  will  not  be  struck  out 
merely  because  the  question  is  doubtful.  If  the 
question  is  doubtful,  it  will  be  left  to  be  deter- 
mined on  demurrer ;  and  if  it  is  suggested  that 
the  form  of  the  plea  is  artful  and  equivocal, 
although  that  may  be  a  reason  for  not  originally 
allowing  it  in  that  form,  yet,  when  it  has  been 
allowed,  it  will  rather  be  a  ground  for  an  appli- 
cation to  amend  the  plea  as  likely  to  embarrass 
the  plaintiff,  than  to  strike  it  out.  Elliott  v. 
Mason,  26  L.  J.,  Ex.  175. 

An  equitable  plea  will  only  be  valid  where,  on 
the  averments  it  contains,  coupled  with  those  in 
the  declaration,  a  court  of  equity  would,  on  the 
application  of  the  defendant  against  the  plaintiff, 
without  bringing  other  parties  before  the  court, 
grant  an  injunction  to  restrain  the  plaintiff  from 
issuing  execution  upon  a  judgment  for  the  matter 
to  which  the  plea  applied.  Murphy  v.  Glass,  2 
L.  R.,  P.  C.  408  ;  20  L.  T.  461 ;  17  W.  R.  592  ; 
6  Moore,  P.  C.  C,  N.  S.  1. 

To  a  count  for  cutting  down  and  carrying  away 
timber  growing  on  the  plaintiff's  land,  the  defen- 
dant pleaded  that  the  former  owner,  whose  devisee 
the  plaintiff  was,  had  by  agreement  bargained  and 
sold  certain  timber  growing  thereon  to  the  defen- 
dant, uj)on  the  terms  that  in  a  certain  event  the 
defendant  might  from  time  to  time  enter,  cut 
down,  and  carry  it  away  at  an  agreed  price  ; 
that,  after  the  happening  of  the  event  and  in  the 
testator's  lifetime,  the  defendant  entered,  cut 
down,  and  carried  away,  and  paid  for  part  of  the 
timber  sold,  and  that  his  entering,  cutting  down, 
and  carrying  away  other  part  thereof,  in  pur- 
suance of  the  agreement,  after  the  testator's 
death,  and  within  a  reasonable  time,  constituted 
the  alleged  trespass : — Held,  that  the  plea  was 
bad,  upon  the  ground  that  a  court  of  equity 
would  not  grant  an  unconditional  injunction  to 
restrain  the  action,  and  that  a  common  law  judg- 
ment for  the  defendant  would  not  do  final  justice 
between  the  parties.  Wakley  v.  Froygatt,  2  H, 
&  C.  669  ;  33  L.  J.,  Ex.  5. 

To  an  action  upon  an  indenture  of  lease  for 
non-payment  of  rent  and  for  non-repair  it  was 
proposed  to  plead  a  plea  to  the  effect  that  it 
was  agreed  that  the  defendant  should  surrender 
the  tenancy  to  the  plaintiff  by  yielding  up  pos- 
session of  such  portion  of  the  premises  as  was 
in  the  occupation  of  the  defendant,  and  by  per- 
mitting the  plaintiff  to  receive  all  future  rents 
of  such  part  of  the  premises  as  was  occupied  by 
the  defendant's  tenants,  and  by  permitting  the 
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tenants  to  attora  to  the  plaintiff  ;  the  defendant 
to  pay  a  certain  sum  of  money,  and  give  up  cer- 
tain machinery  ;  all  of  which  was  to  be  done  by 
the  defendant,  and  accepted  by  the  plaintiff,  in 
satisfaction  of  the  covenants  of  the  lease ;  and 
that  the  lease  and  the  counterpart  should  be 
given  up  to  be  cancelled.    The  plea  alleged  that 
the  defendant  paid  the  plaintiff  the  money,  and 
gave  up  the  machinery  and  the  lease  to  him,  and 
that  the  plaintiff  excused  himself  from  deliver- 
ing up  the  counterpart ;  and  that  the  defendant 
accordingly  withdrew  from  the  possession  of  the 
premises  which  he  occupied,  and  had  never  since 
been  in  the  occupation  thereof,  or  in  receipt  of 
the  rents,  and  that  he  had  always  permitted  the 
plaintiff  to.  receive  the  same,  and  the  tenants  to 
attorn.    The  plea  then  contained  an  averment 
of  performance,  by  the  defendant,  of  all  other 
conditions  precedent,  and  that  the  defendant 
was  ready  and  willing  to  do  all  things  necessary 
to  be  done  by  him  for  putting  an  end  to  the 
tenancy,  and  that  the  action  was  brought  in 
fraud  and  breach  of  the  agreement,  and  that  it 
was  wholly  the  fault  and  laches  of  the  plaintiff 
that  the  suiTciider  was  not    completed.     The 
court  refused  to  allow  this  plea,  as  not  dis- 
closing an  equitable  defence,  on  the  ground  that 
a  court  of  equity  would  require  the  execution  by 
the  defendant  of  a  valid  surrender  of  the  term  as 
a  condition  precedent  to  staying  the  action,  and 
that  the  superior  courts  of  common  law  have  no 
power  to  inforce  such  condition.     Mbics  Royal 
Societies  v.  Magiiay,  10  Ex.  489 ;  24  L.  J.,  Ex.  7  ; 
18  Jur.  1028.    See  S.  C.  in  equity,  3  Drew.  130 ; 
24  L.  J.,  Ch.  413  ;  1  Jur.,  N.  S.  153. 

To  a  declaration  containing  counts  for  tres- 
pass to  land,  conversion  of  goods,  and  assault, 
the  defendant  pleaded  equitable  pleas,  raising 
substantially  the  same  defence  to  each  count, 
viz.,  that  M.,  the  plaintiff's  wife,  was  seised  of 
lands,  that  she  afterwards  married  the  plaintiff, 
whereby  her  estate  became  vested  in  her  and  the 
plaintiff,  that  af  terw^ards  by  deed  duly  acknow- 
ledged the  plaintiff  and  M.  conveyed  to  E.,  his 
heirs  and  assigns,  to  hold  during  the  life  of  M., 
to  the  use  of  M.  and  her  assigns,  to  the  intent 
that  she  and  they  should  receive  the  rents  and 
profits  for  her  separate  use,  independently  of  her 
husband ;  that  afterwards  M.  demised  to  the 
defendant,  and  that  the  acts  complained  of  in 
the  declaration  were  lespectively  the  defendant's 
entry  upon  the  lands  demised,  his  taking  the 
crops  and  his  removing  the  plaintiff  from  the 
premises  on  the  plaintiff's  disturbing  him  in  his 
possession : — Held,  that  these  were  good  pleas, 
because  the  lands  having  been  settled  to  the 
wife's  separate  use,  and  she  having  demised  to 
the  defendant,  a  court  of  equity  would  grant  an 
injunction  to  prevent  the  plaintiff  from  dis- 
turbing the  defendant  in  his  quiet  possession ; 
and  that  as  to  the  count  for  assault  as  well  as 
the  counts  in  trespass  and  trover,  an  injunction 
to  restrain  proceedings  would  be  granted,  such 
an  injunction  being  necessary  for  the  complete 
protection  of  the  occupation  of  the  wife's  sepa- 
rate estate.  Allen  v.  Walker ^  5  L.  K.,  Ex.  187  ; 
39  L.  J.,  Ex.  153  ;  22  L.  T.  610. 


Practice.] — A  party  will  not  be  allowed  to 
plead,  on  equitable  grounds,  facts  which  he  has, 
pending  the  action,  set  up  in  a  court  of  equity 
as  entitling  him  to  relief,  in  a  proceeding  insti- 
tuted there  with  reference  to  the  subject-matter 
of  the  action,    Schlvmhcrgcr  v.  Lister^  2  El.  & 


El.  855  ;  29  L.  J.,  Q.  B.  157  ;  6  Jur.,  N.  S.  729  ; 
8  W.  R.  523. 

An  equitable  plea  makes  the  subsequent  plead- 
ing equitable,  tnough  not  so  pleaded.  Savin  v. 
Uoylake  Bailtuay  Company,  1  L.  R.,  Ex.  9;  4 
H.  &  C.  C7. 

A  plea  pleaded  as  an  equitable  defence  may  be 
sustained  as  a  plea  at  law  if  it  discloses  a  good 
legal  defence.  Hyde  v.  Graham^  1  H.  &  C.  593  i 
S,  P.y  Lee  V.  Mayes^  17  Ir.  C.  L.  R.  394, 


3.  In  what  Cases  Permitted. 

a.   Election  of  Bemedy  by  Proof  in 
Bankruptcy. 

An  equitable  plea  to  an  action  for  a  debt,  that 
after  the  accruing  of  the  plaintiff's  claim,  and 
before  suit,  the  defendant  was  adjudicated  bank- 
rupt ;  and  after  the  commencement  of  the  suit, 
but  before  declaration,  one  of  the  plaintiffs  was 
appointed  assignee  of  his  estate,  and  the  plain- 
tiffs proved  their  debt  under  the  bankruptcy,  and 
elected  to  take  the  benefit  of  the  petition,  is  bad. 
Spencer  v.  Demett,  1  L.  R.,  Ex.  123 ;  35  L.  J., 
Ex.  73  ;  12  Jur.,  N.  S.  194 ;  13  L.  T.  677 ;  14  W.  R. 
310  ;  4  H.  &  C.  127. 

Action  on  a  covenant  by  a  debtor  to  pay  the 
premiums  on  a  policy  of  insurance  on  the  life  of 
the  debtor,  which  was  assigned  to  the  plaintiff 
as  a  security  for  his  debt.  Plea,  bankruptcy  and 
certificate  of  the  defendant.  New  assignment-, 
that  the  action  was  for  non-payment  of  a  pre- 
mium due  after  the  certificate  ;  plea  to  the  new 
assignment,  on  equitable  grounds,  that  the  plain- 
tiff proved  part  of  the  debt  under  the  bank- 
ruptcy, and  elected  to  take  the  benefit  of  the 
petition  in  respect  of  the  debt.  On  the  trial  the 
plaintiff  proved  the  balance  of  the  debt,  but  ex- 
pressly reserved  the  sum  secural  by  the  policy : — 
Held,  that  the  election  to  take  the  benefit  of  the 
petition  for  the  whole  debt  was  not  an  inference 
of  law  from  the  proof  of  part,  that  the  averment 
in  the  plea  must  be  understood  as  of  an  election 
in  fact ;  therefore  the  plea  wag  good,  but  not 
proved.  Elder  v.  Beavmmit,  8  El  &  Bl.  353  ;  27 
L.  J.,  Q.  B.  24  ;  4  Jur.,  N.  S.  23. 


b.   On  the  Oround  of  mistake  and 
Omission. 

Although  mistake  is  one  of  the  grounds  for 
equitable  interference  and  relief,  it  must  be  a 
mistake  of  fact,  and  not  of  law.  The  construc- 
tion of  a  contract  is  matter  of  law,  and  if  a 
party  acts  upon  a  mistaken  view  of  his  rights 
under  a  contract,  he  is  no  more  entitled  to  relief 
in  equity  than  he  would  be  to  recover  at  law. 
Midland  Great  Western  liaihcay  of  Ireland 
Company  v.  Johnson^  6  H.  L.  Cas.  798 ;  4  Jur., 
N.  S.  643. 

Where  the  heir  at  law  of  a  shareholder  in  a 
company,  the  shares  in  which  were  personal 
estate,  being  ignorant  of  that  circumstance,  and 
supposing  himself  to  be  liable  in  respect  of  the 
ancestor's  shares,  executed  a  deed  of  indemnity 
to  the  trustees  of  the  company : — Held,  that  he 
was  entitled  in  equity  to  have  his  execution  of 
the  deed  cancelled,  as  having  been  obtained 
under  a  mistake  of  fact  and  law.  BrovgUton  v. 
Hvtt.Z  DeG.  &  J.  501. 

To  an  action  by  the  plaintiff  to  recover  contri- 
bution from  the  defendant,  his  co-surety,  he 
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pleaded  that  without  his  privity  or  consent  the 
plaintiff  agreed  to  discharge  the  principal.  A 
replication,  on  equitable  grounds,  that  the  agree- 
ment, by  which  It  was  alleged  the  principal  was 
discharged,  was  worded  by  mistake  so  as  to  in- 
clude the  claim  sued  for,  contrary  to  the  inten- 
tion of  the  parties,  and  that  the  plaintiff  did  not 
otherwise  discharge  the  principal,  and  that  the 
true  agreement  was  in  all  respects  performed,  is 
a  good  replication ;  as  the  agreement  having  been 
executed  the  court  is  bound  to  grant  the  plain- 
tiff the  same  relief  that  he  would  have  been 
entitled  to  in  equity,  without  compelling  him  to 
resort  to  a  court  of  equity  to  reform  it.  Vorley 
V.  Barrett,  1  0.  B.,  N.  S.  225;  26  L.  J.,  C.  P.  1.  ' 

To  an  action  for  the  non-performance  of  an 
agreement  to  load  a  ship  for  a  particular  voyage 
with  a  guaranteed  freight  of  no  less  than  5,5002., 
the  court  refused  to  allow  the  defendant  to 
plead,  that  the  real  contract  was,  that  the  ship 
should  earn  freight  at  such  a  rate  per  ton,  that 
if  filled,  she  would  obtain  2,500/.,  and  that,  by 
mistake  of  the  person  who  reduced  the  contract 
Into  writing  in  the  Spanish  language,  which  he 
imperfectly  understood,  it  was  described  as  an 
absolute  guarantee  that  the  ship  should  have  a 
freight  of  5,500/.  Perez  v.  Oleaga,  11  Ex,  506  ; 
26  L.  J.,  Ex.  65  ;  2  Jur.  N.  8.  44. 

To  a  declaration  on  a  charter-party,  alleging 
as  a  breach  a  refusal  by  the  defendants  to  load  a 
cargo,  they  pleaded  as  an  equitable  defence  that 
they  enter^  into  the  charter-party  soldy  as 
agents  for  A.,  D.  &  Co.,  and  that  when  they 
signed  the  charter-party  it  was  agreed  and  under- 
stood that  they  were  only  to  sign  the  charter  as 
such  agents,  so  as  to  bind  A.,  D.  &  Co.,  and  were 
not  to  make  themselves  liable  as  principals  for 
the  performance  of  the  charter ;  that  they  signed 
as  follows  : — "  For  A.,  D.  &  Co.,  of  Messina,  H. 
&  Co.,  agents,"  the  defendants  and  the  plaintiff 
bond,  fide  believing  at  the  time  the  charter  was 
made,  that  the  defendants  having  so  signed 
would  not  be  liable  to  be  sued  on  the  charter, 
notwithstanding  the  charter  in  the  body  pro- 
fessed to  be  made  between  the  plaintiff  as  owner 
of  the  one  part  and  the  defendants  as  freighters 
of  the  other  part ;  that  the  defendants  had 
power  to  bind  A.,  D.  &  Co.,  and  that  the  plaintiff 
was  inequitably  taking  advantage  of  the  mistake 
in  drawing  the  charter  : — Held,  that  the  plea 
shewed  a  good  equitable  answer  to  the  action. 
Wake  V.  Barrop,  6  H.  &  N.  768  ;  80  L.  J.,  Ex. 
273 ;  7  Jur.,  N.  8.  710  ;  4  L.  T.  555 ;  9  W.  R. 
788.  Affirmed,  1  H.  &  C.  202  ;  31  L.  J.,  Ex.  451 ; 
8  Jur.,  N.  S.  845— Ex.  Ch. 

Semble,  that  the  plea  was  a  good  answer  at 
law.     Ih, 

Declaration  for  non-delivery  of  100  chests  of 
tea,  ex  the  ship  8.,  sold  by  the  defendant  to  the 
plaintiff,  at  a  fixed  price.  An  equitable  plea, 
that  the  tea  was  bought  and  sold  upon  a  sample 
which  the  defendant  believed  to  be  a  sample  of 
the  tea  ex  the  ship,  and  that  by  the  contract  he 
agreed  that  the  tea  in  the  100  chests  should  be 
equal  to  the  sample ;  that  the  sample  was  not  a 
sample  at  all  of  the  chests,  but  was  a  sample  of 
a  totally  different  tea  ;  and  that  he  afterwards 
discovered  that  there  had  been  a  mistake  respect- 
ing the  sample,  and  forthwith,  and  before  the 
plaintiff  had  in  any  respect  altered  his  position 
on  account  of  the  contract  having  been  made, 
gave  notice  of  such  mistake  to  the  plaintiff,  and 
that  the  defendant  would,  on  account  of  the 
mistake,  treat  the  contract  as  void,  and  the  con- 
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tract  was  entered  into  solely  through  the  mis- 
taken belief  of  both  parties  that  the- sample  was 
a  sample  of  the  100  chests,  and  would  not  have 
been  entered  into  but  for  the  mistake,  is  bad, 
because  it  failed  to  shew  that  a  court  of  equity 
would  have  granted  a  simple  relief  in  favour  of 
the  defendant,  against  his  liability  to  deliver  the 
tea  ex  the  ship.  8eott  v.  ZUtledalCy  8  El.  k  Bl. 
815  ;  27  L.  J.,  Q.  B.  201  ;  4  Jur.,  N.  S.  849. 

In  trover  for  goods,  the  defendant  was  allowed 
to  plead  the  following  as  an  equitable  defence  : 
— That  the  plaintiff  was  owner  of  chemical 
works,  that  the  goods  were  stock-in-trade  and 
materials  on  the  premises,  that  the  defendant 
agreed  to  purchase  the  chemical  works  from  the 
plaintiff,  and  the  goods  were  to  be  included  in 
the  property  sold,  that  brokers  were  employed  to 
make  tbe  contract,  and  that  they  made  it  by 
bought  and  sold  notes,  and,  by  their  mistake,  the 
notes  were  so  worded  as  not  to  include  the  stock- 
in-trade  and  materials,  which  were  intended  to 
be  included  by  the  plaintiff  and  the  d^endant, 
that  possession  of  the  chemical  works,  including 
the  goods,  had  been  delivered  by  the  plaintiff  to 
the  defendant,  and  the  purchase  completed,  and 
that  the  plaintiff  is  unjustly  availing  himself  of 
what  was  a  mere  mistake  in  the  woinling  of  the 
notes.  Steele  ▼.  Haddock,  10  Ex.  643  ;  24  L.  J., 
Ex.  78. 

To  an  action  by  drawer  against  acceptor  of  a 
bill  of  exchange  at  three  months,  dated  the  12th 
of  July,  a  plea  by  way  of  equitable  defence  that 
the  bill  ought  to  have  been,  and  was,  represented 
to  him  by  the  plaintiff  to  be  drawn  on  the  36th  of 
July,  and  that  three  months  from  the  25th  had 
not  elapsed  before  action.  The  court  set  aside 
the  plea,  but  allowed  the  defendant  to  substitute 
a  plea  of  fraud.  Drain  ▼.  Harvey,  17  0.  B,  267; 
25  L.  J.,  C.  P.  81. 

An  equitable  plea  (to  a  declaration  for  allow- 
ing the  business  of  a  cheesemonger  or  pork 
buteher  to  be  carried  on  on  the  defendant*s  pre- 
mises near  to  certain  premises  let  by  plalntin  to 
defendant,  contrary  to  agreement)  that  at  the 
time  of  making  the  agreement  the  defendant 
possessed  a  shop  near  the  premises  let,  where 
such  business  was,  and  had  long  been  carried  on, 
as  plaintiff  knew  ;  that  it  never  was  intended 
that  such  business  should  not  be  carried  on 
there ;  that  the  agreement  was  by  mistake  so 
framed  as  to  include  the  carrying  on  of  such 
business  there-  in  the  general  worcis ;  that  the 
real  and  true  agreement  was  fulfilled,  and  was 
always  underst(Md  and  acted  upon  as  not  in- 
tended to  prevent  the  canying  on  of  such  busi- 
ness there,  is  a  good  plea.  Mcoll  v.  Bell,  32  L. 
T.  815. 

An  action  was  brought  on  a  deed  from  which 
it  appeared  that  the  plaintiff  and  defendant  had 
been  partners,  as  surgeons,  apothecaries  and 
accoudieurs,  at  A.  and  B.  respectively,  and  had 
dissolved  the  partnership,  the  defendant  cove- 
nanting that  he  would  not  practise  in  the  pari^ 
of  A.  or  C.  without  the  consent  of  the  plaintiff, 
alleging  as  a  breach  that  he  had  so  practised. 
The  defendant  was  allowed  to  plead  on  equitable 
grounds  that  part  of  C.  was  in  the  B.  district, 
and  that  it  was  not  intended  that  the  covenant 
should  restrain  him  from  practising  there,  but 
that  the  covenant  was  so  framed  by  mistake, 
owing  to  the  circumstance  that  that  part  is  sur- 
rounded by  the  district  of  B.,  and  was  habitually 
identified  by  the  parties  with  and  was  part  of 
that  district,  and  that  the  breaches  were  com<r 
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tenants  to  attoiTi  to  the  plaintiff  ;  the  defendant 
to  pay  a  certain  sam  of  money,  and  gi?e  up  cer- 
tain machinery  ;  all  of  which  was  to  be  done  by 
the  defendant,  and  accepted  by  the  plaintiff,  in 
satisfaction  of  the  covenants  of  the  lease  ;  and 
that  the  lease  and  the  counterpart  should  be 
given  up  to  be  cancelled.    The  plea  alleged  that 
the  defendant  paid  the  plaintiff  the  money,  and 
gave  up  the  machinery  and  the  lease  to  him,  and 
that  the  plaintiff  excused  himself  from  deliver- 
ing up  the  counterpart ;  and  that  the  defendant 
accordingly  withdi-ew  from  the  possession  of  the 
premises  which  he  occupied,  and  had  never  since 
been  in  the  occupation  thereof,  or  in  receipt  of 
the  rents,  and  that  he  had  always  permitted  the 
plaintiff  to.  receive  the  same,  and  the  tenants  to 
attorn.    The  plea  then  contained  an  averment 
of  performance,  by  the  defendant,  of  all  other 
conditions  prcccdent,  and  that  the  defendant 
was  ready  and  willing  to  do  all  things  necessary 
to  be  done  by  him  for  putting  an  end  to  the 
tenancy,  and  that  the  action  was  brought  in 
fraud  and  breach  of  the  agreement,  and  that  it 
was  wholly  the  fault  and  laclies  of  the  plaintiff 
that  the  surrender  was  not    completed.     The 
court  refused  to  allow  this  plea,  as  not  dis- 
closing an  equitable  defence,  on  the  ground  that 
a  court  of  equity  would  require  the  execution  by 
the  defendant  of  a  valid  surrender  of  the  term  as 
a  condition  precedent  to  staying  the  action,  and 
that  the  superior  courts  of  common  law  have  no 
power  to  inforce  such  condition.     Minvi  lloyal 
Societies  v.  Magnay,  10  Ex.  489 ;  24  L.  J.,  Ex.  7 ; 
18  Jur.  1028.     See  S.  C,  in  cquitv,  3  Drew.  130 ; 
24  L.  J.,  Ch.  413  ;  1  Jur.,  N.  JS.  153. 

To  a  declaration  containing  counts  for  tres- 
pass to  land,  conversion  of  goods,  and  assault, 
the  defendant  pleaded  equitable  pleas,  raising 
substantially  the  same  defence  to  each  count, 
viz.,  that  M.,  the  plaintiff's  wife,  was  seised  of 
lands,  that  she  afterwards  married  the  plaintiff, 
whereby  her  estate  became  vested  in  her  and  the 
plaintiff,  that  afterwards  by  deed  duly  acknow- 
ledged the  plaintiff  and  M.  conveyed  to  E.,  his 
heirs  and  assigns,  to  hold  during  the  life  of  M., 
to  the  use  of  M.  and  her  assigns,  to  the  intent 
that  she  and  they  should  receive  the  rents  and 

grofits  for  her  separate  use,  independently  of  her 
usband ;  that  after\N'ards  M.  demised  to  the 
defendant,  and  that  the  acts  complained  of  in 
the  declaration  were  lespectively  the  defendant's 
entry  upon  the  lands  demised,  his  taking  the 
crops  and  his  removing  the  plaintiff  from  the 
premises  on  the  plaintiff's  disturbing  him  in  his 
possession : — Held,  that  these  were  good  pleas, 
because  the  lands  having  been  settled  to  the 
wife's  separate  use,  and  she  having  demised  to 
the  defendant,  a  court  of  equity  would  grant  an 
injunction  to  prevent  the  plaintiff  from  dis- 
turbing the  defendant  in  his  quiet  possession ; 
and  that  as  to  the  count  for  assault  as  well  as 
the  counts  in  trespass  and  trover,  an  injunction 
to  restrain  proceedings  would  be  granted,  such 
an  injunction  being  necessary  for  the  complete 
protection  of  the  occupation  of  the  wife's  sepa- 
rate estate.  Allen  v.  ^Val'ker^  5  L.  R.,  Ex.  187  ; 
39  L.  J.,  Ex.  153  ;  22  L.  T.  610. 


Fraetiee.] — A  party  will  not  be  allowed  to 
plead,  on  equitable  grounds,  facts  which  he  has, 
pending  the  action,  set  up  in  a  court  of  equity 
as  entitling  him  to  relief,  in  a  proceeding  insti- 
tuted there  with  reference  to  the  subject-matter 
of  the  action.    Schlvmhergcr  v.  Lister j  2  El.  & 


El.  855  ;  29  L.  J.,  Q.  B.  157  ;  6  Jur.,  N.  S.  729 ; 
8  W.  R.  523. 

An  equitable  plea  makes  the  subsequent  plead- 
ing equitable,  though  not  so  pleaded.  Savin  v. 
Iloylake  Railway  Company^  1  L.  B.,  Ex.  9;  4 
H.  &  C.  C7. 

A  plea  pleaded  as  an  equitable  defence  may  be 
sustained  as  a  plea  at  law  if  it  discloses  a  good 
legal  defence.  Hyde  v.  Graham  ^  1  H.  &  C.  693 ; 
S,  P.,  Lee  V.  Hayes,  17  Ir.  C.  L.  R.  394. 


a. 


3.  In  what  Cases  Permitted. 

Election  of  Bemedy  by  Proof  in 
Bankraptoy. 


An  equitable  plea  to  an  action  for  a  debt,  that 
after  the  accruing  of  the  plaintiff's  claim,  and 
before  suit,  the  defendant  was  adjudicated  bank- 
rupt ;  and  after  the  commencement  of  the  suit, 
but  before  declaration,  one  of  the  plaintiffs  was 
appointed  assignee  of  his  estate,  and  the  plain - 
tifEs  proved  their  debt  under  the  bankruptcy,  and 
elected  to  take  the  benefit  of  the  petition,  is  bad. 
Spencer  v.  Demctt,  1  L.  R.,  Ex.  123 ;  35  L.  J., 
Ex.  73  ;  12  Jur.,  N.  S.  194 ;  13  L.  T.  677  ;  14  W.  R. 
310  ;  4  H.  &  C.  127. 

Action  on  a  covenant  by  a  debtor  to  pay  the 
premiums  on  a  policy  of  insurance  on  the  life  of 
the  debtor,  which  was  assigned  to  the  plaintiff 
as  a  security  for  his  debt.  Plea,  bankruptcy  and 
certificate  of  the  defendant.  New  assignment, 
that  the  action  was  for  non-payment  of  a  pre- 
mium due  after  the  certificate  ;  plea  to  the  new 
assignment,  on  equitable  grounds,  that  the  plain- 
tiff proved  part  of  the  debt  under  the  bank- 
ruptcy, and  elected  to  take  the  benefit  of  the 
petition  in  respect  of  the  debt.  On  the  trial  the 
plaintiff  proved  the  balance  of  the  debt,  but  ex- 
pressly reserved  tlie  sum  secured  by  the  policy : — 
Held,  that  the  election  to  take  the  benefit  of  the 
petition  for  the  whole  debt  was  not  an  inference 
of  law  from  the  proof  of  part,  that  the  averment 
in  the  plea  must  be  understood  as  of  an  election 
in  fact ;  therefore  the  plea  was  good,  but  not 
proved.  Elder  v.  Beavmont,  8  El.  &  Bl.  353  ;  27 
L.  J.,  Q.  B.  24  ;  4  Jur.,  N.  S.  23. 


b.   On  the  Oround  of  Mistake  and 
Omission. 

Although  mistake  is  one  of  the  grounds  for 
equitable  interference  and  relief,  it  must  be  a 
mistake  of  fact,  and  not  of  law.  The  construc- 
tion of  a  contract  is  matter  of  law,  and  if  a 
party  acts  upon  a  mistaken  view  of  his  rights 
under  a  contract,  he  is  no  more  entitled  to  relief 
in  equity  than  he  would  be  to  recover  at  law. 
Midla7id  Great  Western  Jtailway  of  Ireland 
Company  v.  Johnson,  6  H.  L.  Cas.  798 ;  4  Jur., 
N.  S.  643. 

Where  the  heir  at  law  of  a  shareholder  in  a 
company,  the  shares  in  w^hich  were  personal 
estate,  being  ignorant  of  that  circumstance,  and 
supposing  Mmself  to  be  liable  in  respect  of  the 
ancestor's  shares,  executed  a  deed  of  indemnity 
to  the  trustees  of  the  company  :— -Held,  that  he 
was  entitled  in  equity  to  nave  bis  execution  of 
the  deed  cancelled,  as  having  been  obtained 
under  a  mistake  of  fact  and  law.  Brovghton  v. 
J5r««,  3  DeG.  &  J.  501. 

To  an  action  by  the  plaintiff  to  recover  eontri- 
,  bution  fi'om  the  defendant,  his  co-surety,  he 
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pleaded  that  without  his  privity  or  consent  the 
plaintiff  agreed  to  discharge  the  principal.  A 
replication,  on  equitable  grounds,  that  the  agree- 
ment, by  which  it  was  alleged  the  principal  was 
discharged,  was  worded  by  mistake  so  as  to  in- 
clude the  claim  sued  for,  contrary  to  the  inten- 
tion of  the  parties,  and  that  the  plaintiff  did  not 
otherwise  discharge  the  principal,  and  that  the 
true  agreement  was  in  all  respects  performed,  is 
a  good  replication ;  as  the  agreement  having  been 
executed  the  court  is  bound  to  grant  the  plain- 
tiff the  same  relief  that  he  would  have  been 
entitled  to  in  equity,  without  compelling  him  to 
resort  to  a  court  of  equity  to  reform  it.  Vorley 
V.  Barrett,  10.  B.,  N.  S.  225;  26  L.  J.,  C.  P.  1.  ' 

To  an  action  for  the  non-performance  of  an 
agreement  to  load  a  ship  for  a  particular  voyage 
with  a  guaranteed  freight  of  no  less  than  5,500/., 
the  court  refused  to  allow  the  defendant  to 
plead,  that  the  real  contract  was,  that  the  ship 
should  earn  freight  at  such  a  rate  per  ton,  that 
if  filled,  she  would  obtain  2,500/.,  and  that,  by 
mistake  of  the  person  who  reduced  the  contract 
into  writing  in  the  Spanish  language,  which  he 
imperfectly  understood,  it  was  described  as  an 
absolute  guarantee  that  the  ship  should  have  a 
freight  of  5,500/.  Perez  v.  Oleaga,  11  Bx.  606  ; 
26  L.  J.,  Bx.  65  ;  2  Jur.  N.  8.  44. 

To  a  declaration  on  a  charter-party,  alleging 
as  a  breach  a  refusal  by  the  defendants  to  load  a 
cargo,  they  pleaded  as  an  equitable  defence  that 
they  entered  into  the  charter-party  solely  as 
agents  for  A.,  D.  &  Ck).,  and  that  when  they 
signed  the  charter-party  it  was  agreed  and  under- 
stood that  they  were  only  to  sign  the  charter  as 
such  agents,  so  as  to  bind  A.,  D.  &  Co.,  and  were 
not  to  make  themselves  liable  as  principals  for 
the  performance  of  the  charter ;  that  they  signed 
as  follows  : — "  For  A.,  D.  &  Co.,  of  Messina,  H. 
&  Co.,  agents,"  the  defendants  and  the  plaintiff 
bond,  fide  believing  at  the  time  the  charter  was 
made,  that  the  defendants  having  so  signed 
would  not  be  liable  to  be  sued  on  the  charter, 
notwithstanding  the  charter  in  the  body  pro- 
fessed to  be  made  between  the  plaintiff  as  owner 
of  the  one  part  and  the  defendants  as  freighters 
of  the  other  part ;  that  the  defendants  had 
power  to  bind  A.,  D.  k  Co.,  and  that  the  plaintiff 
was  inequitably  taking  advantage  of  the  mistake 
in  drawing  the  charter : — Held,  that  the  plea 
shewed  a  good  equitable  answer  to  the  action. 
Wake  V.  Harrop,  6  H.  &  N.  768  ;  30  L.  J.,  Ex. 
273 ;  7  Jur.,  N.  8.  710  ;  4  L.  T.  656  ;  9  W.  R. 
788.  Affirmed,  1  H.  &  C.  202  ;  31  L.  J.,  Bx.451 ; 
8  Jur.,  N.  8.  846— Bx.  Ch. 

Semble,  that  the  plea  was  a  good  answer  at 
law.     Ih, 

Declaration  for  non-delivery  of  100  chests  of 
tea,  ex  the  ship  S.,  sold  by  the  defendant  to  the 
plaintiff,  at  a  fixed  price.  An  equitable  plea, 
that  the  tea  was  bought  and  sold  upon  a  sample 
which  the  defendant  belieyed  to  be  a  sample  of 
the  tea  ex  the  ship,  and  that  by  the  contract  he 
agreed  that  tiie  tea  in  the  100  chests  should  be 
equal  to  the  sample ;  that  the  sample  was  not  a 
sample  at  all  of  the  chests,  but  was  a  sample  of 
a  totally  different  tea  ;  and  that  he  afterwards 
discovered  that  there  had  been  a  mistake  respect- 
ing the  sample,  and  forthwith,  and  before  the 
plaintiff  had  in  any  respect  altered  his  position 
on  account  of  the  contract  having  been  made, 
gave  notice  of  such  mistake  to  the  plaintiff,  and 
that  the  defendant  would,  on  account  of  the 
mistake,  treat  the  contract  as  void,  and  the  con- 
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tract  was  entered  into  solely  through  the  mis- 
taken belief  of  both  parties  that  the- sample  was 
a  sample  of  the  100  chests,  and  would  not  have 
been  entered  into  but  for  the  mistake,  is  bad, 
because  it  failed  to  shew  that  a  court  of  equity 
would  have  granted  a  simple  relief  in  favour  of 
the  defendant,  against  his  liability  to  driver  the 
tea  ex  the  ship.  Scott  v.  Zittledale,  8  Bl.  k  Bl. 
815  ;  27  L.  J.,  Q.  B.  201  ;  4  Jur.,  N.  8.  849. 

In  trover  for  goods,  the  defendant  was  allowed 
to  plead  the  following  as  an  equitable  defence  : 
— That  the  plaintiff  was  owner  of  chemical 
works,  that  the  goods  were  stock-in-trade  and 
materials  on  the  premises,  that  the  defendant 
agreed  to  purchase  the  chemical  works  from  the 
plaintiff,  and  the  goods  were  to  be  included  in 
the  property  sold,  uiat  brokers  were  employed  to 
make  the  contract,  and  that  they  miule  it  by 
bought  and  sold  notes,  and,  by  their  mistake,  the 
notes  were  so  worded  as  not  to  include  the  stock- 
in-trade  and  materials,  which  were  intended  to 
be  included  by  the  plaintiff  and  the  defendant, 
that  possession  of  the  chemical  works,  including 
the  goods,  had  been  delivered  by  the  plaintiff  to 
the  defendant,  and  the  purchase  completed,  and 
that  the  plaintiff  is  unjustly  availing  himself  of 
what  was  a  mere  mistake  in  the  wording  of  the 
notes.  Steele  v.  Haddock,  10  Bx.  643  ;  24  L.  J., 
Bx.  78. 

To  an  action  by  drawer  against  acceptor  of  a 
bill  of  exchange  at  three  months,  dated  the  12th 
of  July,  a  plea  by  way  of  equitable  defence  that 
the  bill  ought  to  have  been,  and  was,  represented 
to  him  by  the  plaintiff  to  be  drawn  on  the  25th  of 
July,  and  that  three  months  firom  the  25th  had 
not  elapsed  before  action.  The  court  set  aside 
the  plea,  but  allowed  the  defendant  to  substitute 
a  plea  of  fraud.  Drain  v.  Harvey,  17  C.  B,  267; 
25  L.  J.,  C.  P.  81. 

An  equitable  plea  (to  a  declaration  for  allow- 
ing the  business  of  a  cheesemonger  or  pork 
buteher  to  be  carried  on  on  the  defendant's  pre- 
mises near  to  certain  premises  let  by  plaintiff  to 
defendant,  contrary  to  agreement)  uiat  at  the 
time  of  making  the  agreement  the  defendant 
possessed  a  shop  near  the  premises  let,  where 
such  business  was,  and  had  long  been  carried  on, 
as  plaintiff  knew  ;  that  it  never  was  intended 
that  such  business  should  not  be  carried  on 
there ;  that  the  agreement  was  by  mistake  so 
framed  as  to  include  the  canying  on  of  such 
business  ther&  in  the  general  woi^ ;  that  the 
real  and  true  agreement  was  fulfilled,  and  was 
always  understood  and  acted  upon  as  not  in- 
tended to  prevent  the  canying  on  of  such  busi- 
ness there,  is  a  good  plea.  Nicoll  v.  BeU,  32  L. 
T.  815. 

An  action  was  brought  on  a  deed  from  which 
it  appeared  that  the  plaintiff  and  defendant  had 
been  partners,  as  surgeons,  apothecaries  and 
accoucheurs,  at  A.  and  B.  resjpectively,  and  had 
dissolved  the  partnership,  the  defendant  cove- 
nanting that  he  would  not  practise  in  the  parish 
of  A.  or  C.  without  the  consent  of  the  plaintiff, 
alleging  as  a  breach  that  he  had  so  practised. 
The  defendant  was  allowed  to  plead  on  equitable 
grounds  that  part  of  C.  was  in  the  B.  district, 
and  that  it  vras  not  intended  that  the  covenant 
should  restrain  him  from  practising  there,  but 
that  the  covenant  was  so  framed  by  mistake, 
owing  to  the  circumstance  that  that  part  is  sur- 
rounded by  the  district  of  B.,  and  was  habitually 
identified  by  the  parties  with  and  was  part  of 
that  district)  and  that  the  breaches  were  com<r 
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pleaded  by  way  of  set-o£E  that  the  plaintiff  was 
the  holder  of  shares  in  the  co-partnership  under 
their  deed  ;  and  that  a  sum  was  owing  for  calls, 
made  in  pursuance  of  the  terms  of  the  deed.  The 
plaintiff  replied  nil  debet : — Held,  that  the  repli- 
cation was  bad,  inasmuch  as  the  debt  arising 
from  the  calls  was  founded  solely  on  the  deed. 
Miltain  v.  Mather^  5  Ex.  55. 
Held,  also,  that  a  similar  replication  to  a  like 

Elea  of  set-off,  which  stated  the  plaintiff  to  be 
older  of  shares  obtained  by  purchase,  was  bad. 
IK 

Kot  Guilty.] — The  defendant  cannot  under 
not  guilty  raise  any  objection  as  to  defective 
proof  of  t^e  inducement  in  a  declaration.  Dukes 
V.  Gostling,  3  D.  P.  C.  619.  See  Bennion  v. 
DarUon,  2  M.  &  W.  179. 

The  plea  of  not  guilty  in  an  action  for  a  deceit- 
ful warranty  of  soundness,  puts  in  issue  both  the 
warranty  and  the  unsoundness.  Spe^icer  t.  Daw- 
son, 1  M.  &  Rob.  552. 

In  an  action  for  erecting  a  cesspool  near  a 
well,  and  thereby  contaminating  the  water  of  the 
well,  not  g^iilty  puts  in  issue  both  the  fact  of  the 
erection  of  the  cesspool,  and  that  the  water 
was  thereby  contaminated.  Norton  v.  Schole- 
field,  9  M.  &  W.  665 ;  1  D.,  N.  S.  638  ;  6  Jur. 
326. 

A  declaration  against  a  steam-boat  compan}", 
for  refusing  to  receive  the  plaintiff  as  a  pas- 
senger, stated  that  they  were  common  carriers 
of  passengers  for  hire  from  Southampton  to  a 
place  beyond  the  seas.  Plea,  that  they  were  not 
common  carriers  of  passengers  for  hire  : — Held, 
that  the  plea  put  in  issue  only  the  fact  of  the 
company  being  common  carriers  of  passengers 
from  and  to  the  places  named,  without  refer- 
ence to  the  question  whether  the  custom  of  tlie 
rdalm  extended  to  a  carrying  beyond  the  seas. 
Benett  ▼.  Peninsular  and  Oriental  Steani'boat 
Company^  6  C.  B.  775. 

A  declaration  stated  that  the  defendant  was  the 
agent  of  the  plaintiff  and  P.  for  managing  a 
plantation  in  the  island  of  St.  Christopher ;  that 
the  plaintiff  resided  in  England  ;  that  he  and  P. 
were  beneficially  interest^  in  the  estate  in  un- 
divided moieties,  and  that  the  defendant  was 
authorized  by  the  plaintiff  and  P.  to  draw  bills 
in  their  joint  names,  for  the  payment  of  moneys 
owing  by  them  in  respect  of  supplies  and  neces- 
saries for  the  estate,  and  the  necessary  expenses 
incurred  in  its  management ;  that  demands  had 
been  made  by  persons  in  the  island  upon  P.  for 
the  payment  of  debts  due  from  her,  P.,  for  neces- 
saries applied  for  the  benefit  of  the  estate,  before 
the  defendant's  appointment  as  agent,  and  for 
which,  as  the  defendant  knew,  the  plaintiff  was 
not  liable.  Breach,  that  the  defendant,  in  viola- 
tion of  his  duty,  and  without  the  knowledge  or 
consent  of  the  plaintiff,  and  for  the  pui'pose  only 
of  providing  funds  to  satisfy  the  debts  so  owing 
by  P.,  drew  a  bill  in  the  joint  names  of  plaintiff 
and  P.,  which  was  refused  acceptance,  and  on 
which  the  plaintiff  and  P.  were  sued  to  judgment 
by  the  holder  in  the  Queen's  Bench,  in  St. 
Christopher,  and  to  satisfy  which  judgment  their 
estate  was  sold.  Plea,  that  the  necessaries,  in 
respect  of  which  the  bill  was  drawn,  were  pro- 
vided for  the  benefit,  as  well  of  the  rights  and 
interests  of  the  plaintiff  as  of  P.  in  the  estate, 
while  thejr  were  jointly  interested  therein,  and 
for  their  joint  benefit,  and  that  as  well  the 
rights  and  interests  of  the  plaintiff  as  of  P.  in  the 


estate  were,  according  to  the  laws  of  the  island, 
liable  to  the  payment  of  that  debt,  and  that  the 
defendant,  by  the  authority  and  with  the  leave 
and  licence  of  the  plaintiff  and  P.,  drew  the 
bill: — Held,  that  the  first  part  of  the  plea 
amounted  to  not  guilty,  inasmuch  as  in  effect  it 
denied  the  wrongful  act  alleged  in  the  declara- 
tion, viz.  the  drawing  of  the  bill  for  a  purpose 
for  which  the  defendant  had  no  right  under 
his  authority  to  draw  it.  Pickwood  v.  Neate, 
10  M.  &  W.  206. 

To  a  declaration,  for  that  the  defendant  de- 
bauched and  carnally  knew  the  plaintiff's  wife, 
the  defendant  pleaded  not  guilty  : — Held,  that 
under  this  plea  it  was  not  necessary  for  the 
plaintiff  to  prove  that  the  female  debauched  was 
his  wife.  Kenrlck  v.  Horder,  7  El.  &  Bl.  628  ; 
26  L.  J.,  Q.  B.  214  ;  3  Jur.,  N.  S.  441. 

To  an  action  by  an  administratrix  against  a 
railway  company  for  damages  occasioned  by  the 
negligence  of  the  company,  by  their  servants, 
in  moving  trucks  against  another  truck,  which 
the  deceased  was  assisting  in  turning,  and  by 
such  negligence  causing  the  death  of  the  de- 
ceased, it  is  a  good  defence  that  the  deceased 
was  voluntarily  assisting  the  servants  of  the 
company  in  turning  the  truck,  and  that  the 
other  servants,  by  whose  negligence  he  was  killed, 
were  persons  of  ordinary  skill,  and  competent 
to  move  trucks  safely,  and  that  their  negligence 
was  unauthorized  by  and  without  the  knowledge 
of  the  company,  and  such  defence  is  admis- 
sible under  not  guilty.  Degg  v.  Midland  Baii^ 
way  Company,  1  H.  &  N.  773  ;  26  L.  J.,  Ex.  171; 
3  Jur.,  N.  S.  395. 

A  local  act  authorized  a  company  to  enter 
upon  lands  within  a  manor,  and  to  dig  and 
search  for  any  spring  of  water,  and  to  convey 
the  water  from  such  springs  into  the  town  for 
the  use  of  the  inhabitants  of  the  town  and  the 
shipping  in  the  harbour.  It  provided  that  the 
company  should  not  take  the  water  from  any 
spring,  streams  or  ponds,  so  as  to  deprive  the 
occupiers  of  the  lands  of  water  for  their  own 
necessary  uses,  and  for  the  cattle  depasturing 
therein.  The  company  had  power  to  lay  down 
pipes,  and  the  inhabitants,  with  the  consent  of 
the  company,  might  obtain  the  water  by  pipes, 
to  communicate  with  the  company's  pipes,  at 
certain  charges,  according  to  the  bore  of  the 
pipes  : — Held,  that  the  defence,  that  the  defen- 
dant, within  twenty  years  after  the  discovery  of 
the  spring  by  the  plaintiffs,  sunk  a  well  and  used 
the  water  in  a  manner  and  for  purposes  not 
prohibited  by  the  act,  was  admissible  under  not 
guilty,  and  a  plea  denying  the  plaintiff's  right. 
South  Shields  Waterworks  Company  v,  Cookson^ 
15  L.  J.,  Ex.  315. 

Pleas  in  Confession  and  Ayoidance  in  Actions 
on  Contracts.] — If  a  good  cause  of  action  at 
common  law  appears  in  the  declaration,  the  de- 
fendant must  plead  any  statutable  illegality  in 
the  contract  on  which  it  is  founded  in  answer. 
Bamett  v.  Glossop,  3  D.  P.  C.  625  ;  1  Bing.  N. 
C.  633. 

A  declaration  stated  that  the  plaintiffs  were 
the  promoters  of  a  railway  company,  and  the 
defendants  members  of  a  managing  committee 
of  a  provisionally-registered  railway  company, 
and  tnat  the  defendants  were  indebted  to  the 
plaintiffs  in  3,0002.  for  plans,  sections  and  books 
of  reference,  sold  and  delivered  by  the  plaintiffs 
to  the  defendants,  and  by  them  used,  and  for 
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work  and  materials.  Plea,  that  each  of  the 
companies  was  a  joint  stock  company  within 
the  meaning  of  the  Joint  Stock  Companies 
Registration  Act,  and  not  being  a  banking  com- 
pany ;  that  it  consisted  of  more  than  twenty- 
live  members ;  and  that  a  contract  was  made 
between  the  plaintiffs  as  sach  promoters,  on 
behalf  of  the  same  company,  and  the  promoters, 
of  whom  the  defendants  were  two,  of  the 
secondly-mentioned  company,  whereby  the  plain- 
tiffs a^eed  that  the  plaintiffs  and  the  first- 
mentioned  company  should  perform  services  for 
the  secondly-mentioned  company,  which  services 
and  the  payment  of  which  were  not  necessarily 
required  for  the  establishing  of  the  company, 
and  the  work  was  done  by  the  plaintiffs  in  their 
character  of  promoters,  and  an  account  w^as 
stated  in  the  same  character,  and  that  neither 
of  the  companies  was  completely  registered,  or 
incorporated  by  statute  or  charter,  or  authorized 
by  statute  or  letters  patent  to  sue  and  be  sued 
in  the  name  of  any  officer  or  person,  and  that 
the  plans,  sections  and  books  of  reference  at  the 
time  of  the  making  of  the  contract,  and  at  the 
time  of  the  sale,  and  using  of  the  plans,  sections 
and  books  of  reference,  were  stores  not  neces- 
sarily required  for  the  establishing  of  the  com- 
pany, of  all  which  premises  the  plaintiffs  had 
notice  at  the  time  of  the  making  of  the  contract, 
and  at  the  time  of  doing  the  work  and  providing 
the  materials,  and  selling  and  delivering,  de- 
positing, appropriating,  and  using  the  plans, 
sections  and  books  of  reference,  and  paying  the 
money  : — Held,  that  as  the  contract  for  services 
and  work  was  forbidden  by  the  act,  and  was 
therefore  illegal,  the  plea  was  not  bad  as  amount- 
ing to  non  assumpsit ;  and  that  it  was  a  good 
answer  to  the  action.  Bull  v.  Chapman,  8  Ex. 
444  ;  22  L.  J.,  Ex.  257. 

A  declaration  stated,  that  the  defendant  agreed 
to  hire  the  plaintiff  for  a  year,  as  a  teacher  of 
French  and  drawing,  and  not  to  discharge  him 
without  reasonable  notice,  and  then  averred  that 
the  defendant  did  discharge  him  without  reason- 
able notice.  Plea,  that  when  the  plaintiff  was 
retained  by  the  defendant,  the  plaintiff  promised 
to  serve  the  defendant  as  teacher,  and  not  to 
absent  himself  without  just  cause :  that  the 
plaintiff  wrongfully  absented  himself,  whereby 
the  defendant  was  much  injured  and  delayed 
in  divers  matters  of  business,  and  compelled  to 
endeavour  to  get  the  assistajice  of  some  other 
person: — Held,  first,  that  this  plea  sufficiently 
confessed  and  avoided  the  contract  stated  in  the 
declaration  ;  secondly,  that  the  plea  was  bad  in 
arrest  of  judgment,  as  it  did  not  shew  either  that 
the  contract  was  put  an  end  to  or  that  the  de- 
fendant had  a  right  to  dissolve  it.  Fillienl  v. 
Armstrong,  W.,  W.  &  D.  616  ;  7  A.  &  E.  557 ; 
2N.  &P.  406;  IJur.  921. 

Illegality  of  the  consideration  of  a  contract 
cannot  be  objected  to  unless  specially  pleaded. 
Clutterhuck  v.  Coffin,  4  Scott,  N.  R.  509 ;  1  D., 
N.  S.  479  ;  Car.  &  M.  273  ;  3  M.  &  G.  842  ;  6  Jur. 
131. 

In  an  action  for  goods  sold  and  delivered,  the 
witnesses  for  the  plaintiff  proved  a  sale  and  de- 
livery of  fireworks  to  the  defendant : — Held,  that 
the  defendant,  under  non  assumpsit  only  pleaded, 
could  not  object  that  the  sale  of  fireworks  was 
illegal  under  9  &  10  Will.  3,  c.  7.  FenwicU  v. 
LaycocU,  1  G.  &  D.  27  ;  1  Q.  B.  414  ;  5  Jur.  459. 

Illegality  of  sale  or  contract  must,  in  all  cases, 
be  specially  pleaded.    Ih, 


Although  such  illegality  appears  on  the  plain- 
tiff's pleadings,  or  by  the  plaintiff's  own  evidence. 
Ih, 

In  an  action  by  the  plaintiff,  for  wages  as  a 
female  servant,  the  defendant  pleaded  the  general 
issue,  and  the  plaintiff  gave  evidence  of  acts  of 
service.  The  defendant  proposed  to  go  into  evi- 
dence to  shew  that  the  plaintiff  had  cohabited 
with  him  : — Held,  that  he  might  do  so  under  this 
plea,  as  this  went  to  shew  that  there  was  no  con- 
tract between  the  parties,  and  not  to  invalidate 
any  contract  on  the  ground  of  illegality.  Brad' 
s?iaic  V.  Hay  ward  J  Car.  &  M.  51)1. 

13.  Plbas  amounting  to  thk  General 

Issue. 

a.  In  Aotlonai  on  Contraots. 

Special.] — A  plea,  which,  in  answer  to  the 
contract  declared  on,  sets  up  another  contract 
incompatible  with  it,  amounts  to  the  general 
issue.  Morgan  v.  Perbrr,  3  Bing.  N.  C.  467  ;  4 
Scott,  230 ;  3  Hodges,  3  ;  S.  P.,  Williams  v. 
Vines,  6  Q.  B.  355  ;  1  D.  &  L.  710 ;  13  L.  J., 
Q.  B.  326. 

A  declaration  stated,  that  it  was  agreed,  that 
the  plaintiffs  should  sell  to  the  defendant  1,000 
barrels  of  flour,  to  arrive  at  Liverpool,  by  the 
Hottingeur,  from  New  York.  That,  should  the 
vessel  be  lost  before  arriving  at  Liverpool,  the 
sale  should  be  void.  Averment,  that  the  vessel 
was  not  lost,  but  did  arrive  at  Liverpool  from 
New  York,  having  on  board  1,000  barrels  of 
flour.  Breach,  that  the  defendant  did  not  ac- 
cept the  said  flour.  Plea,  that  the  Hottingeur 
was  one  of  a  line  of  packet-ships  sailing  from. 
New  York  to  Liverpool  at  fixed  periods,  pub- 
lished and  known  beforehand  amongst  merchants 
at  Liverpool ;  that  the  Hottingeur  was  to  have 
set  sail  from  New  York  for  Liverpool  three 
weeks  before  the  said  agreement,  and  was,  at 
the  time  of  the  agreement,  expected  to  arrive  at 
Liverpool  within  a  week  after  ;  that  it  had  been 
published  and  believed,  amongst  the  merchants 
at  Liverpool,  that  the  vessel  was  to  arrive  there 
in  the  course  of  the  said  voyage,  which  voyage 
was  the  voyage  in  this  plea  mentioned  ;  that  the 
plaintiff  had  notice  of  the  premises,  and  made 
the  agreement  with  reference  to  the  said  voyage, 
and  under  the  belief  that  the  Hottingeur  had 
sailed  from  New  York  ;  that  the  vessel  had  not, 
at  the  time  of  the  agreement,  nor  did  she  at  any 
time  set  sail  upon  the  voyage  in  the  plea  men- 
tioned, but  that  another  vessel  had  been  substi- 
tuted for  her,  by  reason  whereof  the  defendants 
refused  to  accept  and  pay  for  the  flour : — Held, 
that  the  plea  stated  a  different  contract  from 
that  alleged  in  the  declaration,  and  was  there- 
fore bad,  as  amounting  to  non  assumpsit.  Monu- 
setj  V.  Perrott,  2  Ex.  522  ;  17  L.  J.,  Ex.  281. 

In  an  action  upon  an  agreement  to  supply, 
and  the  defendant  to  receive,  bales  of  wool ;  and 
breach,  that  he  refused  to  receive  them ;  he 
pleaded,  that  the  wool  to  have  been  delivered 
was  to  have  been  according  to  sample,  and 
that  the  wool  tendered  was  inferior  to  the 
sample : — Held,  that  the  plea  did  not  amount 
to  the  general  issue.  Sier eking  v.  Button,  3 
C.  B.  331  ;  4  D.  &  L.  197  ;  15  L.  J.,  C.  P. 
276. 

A  plea  that  the  promise  sued  upon  was  a 
promise  to  answer  for  the  debt  of  another  person, 
and  that  there  was  no  agreement  or  mcmoran- 
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duin,  or  note  thereof  in  writing,  signed  by  the 
defendant,  is  bad,  as  amounting  to  the  general 
issne.  Beed  v.  Lamb,  2  L.,  M,  &  P.  67  ;  6  Ex. 
130 ;  20  L.  J.,  Ex.  161 ;  8.  P.,  Leaf  v.  Tuton, 
10  M.  &  W.  393  ;  2  D.,  N.  S.  300 ;  12  L.  J.,  Ex. 
69. 

A  count  stated,  that  it  was  agreed  between  the 
defendant  and  the  plaintiffs,  that  the  defendant 
should  sell  and  deliver  to  the  plaintiffs  iron  rails, 
to  be  made  and  delivered  of  certain  weights  and 
shapes,  at  a  price  stated  ;  and  the  rails  to  be  in- 
spected and  certified  as  agreed  on,  and  to  be  of  a 
certain  quality ;  and  that  the  defendant  did 
make  and  deliver  rails  as  and  for  the  rails  of 
such  quality ;  and  alleging,  as  a  breach,  that  the 
rails  were  not  of  the  quality.  The  defendant 
pleaded,  that  the  rails  were,  according  to  the 
agreement,  to  be  inspected  by  an  agent  of  the 
plaintiffs,  who  was  at  liberty  to  approve  and 
accept  the  same,  if  he  should  think  fit ;  and  that 
the  rails  were  inspected  and  approved  and  ac- 
cepted by  such  agent  on  the  delivery  of  the 
same  :-r-Held,  bad  in  substance,  as  not  answering 
the  breach  complained  of,  and  only  shewing 
performance  of  one  of  the  stipulations  of  the 
contract  set  out.  Bird  v.  Smithy  17  L.  J.,  Q.  B, 
309  ;  12  Jur.  916. 


Common  Counts.] — A  special  plea  to  an  action 
for  money  had  and  received,  wherein  the  de- 
fendant disputes  all  the  facts,  from  which  the 
legal  inference  arises  that  the  money  was  money 
had  and  received  to  the  use  of  the  plaintiff, 
amounts  to  non  assumpsit.  Owc?i  v.  ChaZlU, 
6  C.  B.  115  ;  5  Railw.  Cas.  537  ;  1  D.  &  L.  802  ; 
17  L.  J.,  C.  P.  266  ;  12  Jur.  701 ;  S.  P.,  Covp- 
land  V.  Chains,  2  Ex.  682. 

To  an  action  for  goods  sold  and  delivered,  and 
for  goods  bargained  and  sold,  defendant  pleaded, 
that  he  became  indebted  in  respect  of  certain 
goods,  to  wit,  thirty-one  pockets  of  hops  bar- 
gained and  sold  by  the  plaintiff  to  the  defendant ; 
that  at  the  time  of  sale  the  plaintiff  produced  a 
sample,  and  promised  that  all  the  hops  were 
equal  to  such  sample  ;  that  the  defendant  bought 
on  the  faith  of  that  promise,  but  that  the  hops 
delivered  were  not  equal  to  the  sample,  where- 
fore the  defendant  refused  to  accept  them,  as 
he  lawfully  might  do: — Held,  that  the  plea 
amounted  to  the  general  issue.  Dawsmi  v. 
Collis,  2  L.,  M.  &  P.  14  ;  10  C.  B.  523  ;  20  L.  J., 
C.  P.  116. 

To  a  declaration  for  goods  sold  and  delivered, 
a  plea  that  the  goods  were  sold  by  the  plaintiff 
as  agent  for  W.,  and  that  at  the  time  of  the  sale 
the  plaintiff  and  defendant  were  in  partnership 
together,  and  the  goods  were  purchased  by  the 
defendant  of  the  plaintiff,  as  such  agent,  for  and 
on  account  and  for  the  benefit  of  the  partner- 
ship, and  as  part  of  the  partnership  stock, 
amounts  to  the  general  issue.  Payne  v.  Hales, 
5  M.  &  W.  598  ;  7  D.  P.  C.  859. 

To  an  action  for  use  and  occupation,  a  plea 
that  the  defendant  held  the  premises  under  a 
demise  from  the  plaintiff  at  a  rent,  payable 
quarterly,  and  that,  before  the  rent  became  due, 
the  plaintiff  evicted  him  from  the  possession  of 
the  premises,  amounts  to  the  general  issue. 
Prentice  v.  Elliott,  5  M.  &  W.  606  ;  7  D.  P.  0. 
819. 

Action  for  work  and  labour ;  a  plea  that  the 
work  was  done  in  endeavouring  to  prevent  a 
chimney  from  smoking,  and  on  the  terms  that 


the  plaintiff  should  not  be  paid  unless  he  pre- 
ventied  it  from  smoking ;  and  that  he  had  not 
prevented  it,  amounts  to  the  general  issue.  Haif- 
gelden  v.  Staf,  5  A.  &  E.  153  ;  2  H.  &  W.  204  ;  6 
N.  &  M.  659, 

A  plea  to  a  count  for  work  and  labour,  that 
the  debt  was  due  on  a  special  contract  to  work 
for  the  disbursements  out  of  pocket,  amounts  to 
the  general  issue.  Jones  v.  ^anney,  2  Gale,  24  ; 
6  D.  P.  C.  90. 

So,  also,  a  plea  that  the  work  was  to  be  done 
without  reward.    Ih. 

So,  in  an  action  for  goods  sold  and  delivered, 
evidence  is  admissible  under  non  assumpsit  to 
shew  that  the  article  was  a  machine  for  which 
nothing  was  to  be  paid  unless  it  worked  well, 
and  the  defendant  is  entitled  to  a  verdict,  if  he 
shews  that  the  machine  did  not  work  well. 
Qroundsell  v.  Lavih,  2  Gale,  28. 


Qnalifjring  or  Conditional.] — To  an  ag- 


tion  for  the  breach  of  warranty  of  a  horse,  the 
defendant  pleaded  that  the  horse  was  sold  sub- 
ject to  a  condition  that  the  warranty  should 
remain  in  force  until  noon  of  the  day  after  the 
sale,  when  the  responsibility  of  the  vendor  would 
terminate,  unless  a  notice  and  a  certificate  o£ 
unsoundness  were  in  the  meantime  given : — 
Held,  that  the  plea  did  not  amount  to  the 
general  issue.  Smart  v.  Hyde,  1  D.,  N.  S.  60  ;  8 
M.  &  W.  723. 

Where  a  plea  qualified  the  contract  stated  in 
a  declaration,  and  introduced  a  new  stipulation 
into  it,  it  was  bad,  as  amounting  to  the  general 
issue,  although  in  truth  it  only  set  out  what  was 
the  actual  agreement  between  the  parties.  Kask 
V.  Brecse,  11  M.  &  W.  352  ;  2  D.,  N.  S.  1015 ;  12 
L.  J.,  Ex.  305. 

Where  a  plaintiff  declares  upon  an  agreement 
in  writing,  the  defendant  cannot  in  pleading  rely 
upon  oral  matter  introducing  a  qualification  df 
the  contract  declared  on,  or  shew  that  it  was 
made  subject  to  conditions  which  do  not  appear 
upon  the  face  of  it.  Canham  v.  Barry,  15  C.  B* 
597  ;  3  C.  L.  R.  487  ;  24  L.  J.,  C.  P.  100 ;  1  Jur., 
N.  S.  402. 

To  a  declaration  upon  a  written  agreement  by 
which  the  plaintiff  agreed  to  purchase  of  the  de- 
fendant his  unexpired  term  in  a  farm,  all  his 
crops,  &c.,  alleging  that  the  defendant  had  not 
delivered  up  possession,  a  plea  alleged  that  the 
agreement  in  the  declaration  was  entered  into, 
"on  the  condition  and  subject  to  the  terms," 
that  J.  M.  should  give  reference,  &c. : — Held, 
that  it  was  a  bad  plea,  as  endeavouring  to  vary 
the  terms  of  a  written  contract ;  dissentiente, 
Maulc.  J.,  who  held  that  the  plea  might  mean 
that  the  contract  in  the  declaration  contained 
the  condition  and  terms,  though  they  were  not 
set  out.    Ih, 

In  a  declaration  by  vendee  against  vendor,  for 
the  non-delivery  of  an  abstract  of  title,  one  of 
the  conditions  of  sale  set  out  was,  that  the 
vendor  would  deliver  an  abstract  of  title  to  the 
purchaser.  A  plea,  that  it  was  part  of  the  con- 
tract that  the  defendant  should  deliver  an  ab- 
stract commencing  with  a  conveyance,  dated 
1843  only,  and  not  be  required  to  shew  any 
previous  title,  and  that  he  did  furnish  such  an 
abstract,  amounts  to  the  general  issue.  Shar 
land  V.  Lei/child,  5  D.  &  L.  139  ;  4  C.  B.  629 
16  L.  J.,  C.  P.  217  ;  11  Jur,  523. 
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14.  Genebal  Issue  by  Statute. 

When  Allowed.]— The  5  &  6  Vict.  c.  97,  s.  3,  is 
by  its  preamble  confined  to  actions  "for  any 
matter  done  in  pursuance  of  or  under  the  au- 
thority of  the  said  acts,"  and  therefore  does  not 
repeal  11  Geo.  1,  c.  30,  s.  43,  by  which  the  Royal 
Exchange  Assurance  and  the  London  Assurance 
corporations  are  enabled,  in  all  actions  of  cove- 
nant against  them  upon  any  policy,  to  plead 
generally  that  they  have  not  broken  the  cove- 
nants in  such  policy.  Carr  v.  Royal  Exchange 
Aigurancc  Company^  1  B.  &  S.  956  ;  31  L.  J.,  Q. 

B.  93  ;  8  Jur.,  N.  S.  384  ;  6  L.  T.  105  ;  10  W.  R.  352. 
If  a  party  bonft  fide,  and  not  absurdly,  believes 

that  he  is  acting  in  pursuance  of  a  statute,  he  is 
entitled  to  the  special  protection  which  the  legis- 
lature intended  for  him,  although  he  has  done  an 
illegal  act.     Sjpooner  v.  Juddow,  6  Moore,  P.  C. 

C.  257. 

Where  by  any  statute  made  before  3  &  4  Will.  4, 
c.  42,  a  defendant  had  a  right  to  give  special 
matter  in  evidence  under  the  general  issue,  that 
right  is  reserved  to  him  under  s.  1.  Kcale  v. 
Mackenzie,  1  C,  M.  &  R.  61  ;  2  D.  P.  C.  702  ;  4 
Tyr.  670. 

Where  a  statute  gives  the  plea  of  the  general 
issue  for  an3rthing  done  in  pursuance  of  the  act, 
the  plaintiff  cannot  oust  the  defendant  of  this 
plea  by  waiving  the  tort,  and  suing  in  contract. 
Calvert  v.  Moggg,  2  P.  &  D.  543  ;  10  A.  &  E.  632  ; 
3  Jur.  1171. 

The  general  issue  by  statute  cannot  be  pleaded 
to  a  count  upon  an  account  stated.  lb.  See 
Peck  V.  £oyes,  6  M.  &  G.  726. 

The  comprehensiveness  of  the  general  issue  by 
statute  is  not  affected  by  the  rules  of  pleading  of 
Hilary  Term,  1834.  Ross  v.  Clifton,  11  A.  &  E. 
631  ;  9  D.  P.  C.  1033  ;  1  G.  &  D.  72  ;  5  Jur. 
1059. 

If  a  defendant  pleads  not  guilty  by  statute  the 
pica  also  extends  to  a  new  assignment.  Ma^on 
v.  Xewland,  9  C.  &  P.  575. 

Under  3  &  4  Will.  4,  c.  42,  s.  1 ,  an  overseer 
sued  for  taking  A.'8  go«>d8  may  still  prove,  under 
not  guilty,  that  he,  as  overseer,  distrained  the 
goods  for  a  poor-rate  due  from  B.,  and  that  they 
were  B.'s  and  not  A.'s.  Ilaine  v.  Datey,  4  A.  & 
E.  892  ;  6  N.  &  M.  356  ;  2  H.  &  W.  30. 

By  5  &  6  Vict.  c.  22,  s.  40,  the  general  issue 
may  be  pleaded,  and  that  act  and  the  special 
matter  given  in  evidence,  in  defence  of  an  action 
on  a  security  given  by  a  bankrupt,  with  interest, 
to  persuade  a  creditor  to  forbear  opposing  or 
(X)nsent  to  the  allowance  of  his  certificate : — 
Held,  that  non  assumpsit  (by  statute)  might  be 
pleaded  in  an  action  on  a  bill  or  a  note,  notwith- 
standing the  rule  which  prohibits  the  plea  of 
never  indebted  or  non  assumpsit  in  actions  on 
bills  or  notes.  Weeks  v.  Argent,  16  M.  &  W. 
817  ;  16  L.  J.,  Ex.  209  :  11  Jur.  525. 

Must  be  Pleaded.]  —  The  defence,  that  the 
venue  in  an  action  against  a  person  for  an  act 
done  in  pursuance  of  the  Building  Act,  14  Geo.  3, 
c.  78,  was  not  laid  in  Middlesex,  pursuant  to 
6.  100,  is  one  which  must  be  specially  pleaded, 
and  cannot  be  taken  advantage  of  under  not 
guilty.  Richards  v.  Easto,  15  M.  k  W.  244  ; 
3  D.  &  L.  515  ;  15  L.  J.,  Ex.  163  ;  10  Jur.  195. 

Ixisertion  of  Statute  in  margin  of  PloaJ — A 
non-compliance  with  rule  21  of  Trinity  Term, 
1853,  deprives  a  defendant  of  all  benefit  he  might 


otherwise  be  entitled  to  under  any  statute  giving 
protection  to  pailics  for  acts  done  in  pursuance 
or  execution  thereof.  Bartlwlomew  v.  Carter, 
3  Scott,  N.  R.  529  ;  3  M.  &  G.  125  ;  9  D.  P.  C. 
896  ;  5  Jur.  552. 

Where,  in  an  action  for  hunting  over  the  plain- 
tiff's land,  the  defendant  pleaded  not  guilty  by 
statute,  the  court, ,  on  an  affidavit  of  the  plain- 
tiff, that  he  could  not  discover  the  statute  under 
which  the  defendant  meant  to  justify,  made 
absolute  a  rule  upon  the  defendant,  to  point  out 
within  three  days  the  statute  under  which  the 
plea  was  pleaded,  or  else  that  the  words  "  by 
statute"  should  be  struck  out  of  the  margin. 
Coy  V.  Forester  (^Lord),  8  M.  &  W.  312  ;  9  D.  P 
0.  770. 

If  a  defendant  does  not  add  the  woitls  **  by 
statute  "  in  the  margin  of  his  plea  of  not  guilty, 
he  cannot  give  special  matter  in  evidence  to 
bring  himself  within  the  act  of  parliament,  which 
allows  a  plea  of  not  guilty ;  but  if  at  the  end  of 
the  plaintiff^s  case  it  appears  that  the  defendant 
was  entitled  to  notice  of  action,  and  the  venue  is 
in  a  wrong  county,  this  is  not  aided  by  the  de- 
fendant having  omitted  to  add  the  words  "  by 
statute  "  in  the  margin  of  the  plea.  Mason  v. 
Newland,  9  C.  &  P.  575. 

A  defendant  pleaded  not  guilty  by  statute,  and 
in  the  margin  of  the  plea  referred  to  several 
statutes.  In  addition,  he  relied  at  the  trial  on  a 
section  of  one  of  the  statutes  not  referred  to,  but 
no  objection  was  taken :  — Held,  that  the  objec- 
tion, that  this  section  was  not  mentioned  in  the 
margin  of  the  plea,  was  not  available  on  the 
argument  of  a  rule  to  enter  a  nonsuit  in  pur- 
suance of  leave  reserved.  Burridge  v.  Nicholetts, 
6  H.  &  N.  383  ;  30  L.  J.,  Ex.  145  ;  3  L.  T.  703  ; 
9  W.  R.  345. 

Under  15  &  16  Vict.  c.  76,  s.  222,  the  judge  at 
a  trial  has  clearly  power  to  amend  a  plea  of  not 
guilty  by  statute  by  inserting  in  the  margin  ad- 
ditional statutes  to  those  marked  there  ;  not 
supplying  a  totally  new  and  different  defence, 
but  making  out  completely  the  defence  relied  on, 
and  founded  on  the  statute  or  statutes  originally 
marked  in  the  margin  ;  and  the  court,  even  after 
trial,  and  during  or  after  argument,  can  allow  the 
plea  to  be  further  amended  (on  such  terms  as  it 
may  think  fit)  by  inserting  in  the  same  manner 
additional  statutes  which  are  necessary  to  the 
defence  relied  on  at  the  trial  and  founded  on 
the  statutes  originally  marked.  Edwards  v, 
Hodges,  15  C.  B.  477  ;  3  C.  L.  R.  472  ;  24  L.  J., 
M.  C.  81 ;  1  Jur.,  N.  S.  91  ;  8.  P.,  Eggington  v. 
Lickjicld  (^Mayor^,  1  Jur.,  N.  S.  908. 

Effect.] — Where  a  defendant  is  entitled  to 
plead  not  guilty  by  statute,  he  may  go  into  any 
defence  that  could  be  specially  pleaded,  whether 
such  defence  is  founded  entirely  on  the  statute, 
or  partly  on  the  statute  and  partly  not,  or  is  a 
defence  wholly  independent  of  the  statute. 
Mannd  v.  Monmouthshire  Canal  Company,  Car. 
&  M.  606. 

In  an  action  for  breaking  the  outer  door  and 
entering  the  plaintiff's  dwelling-house,  and  seiz- 
ing his  goods,  the  defendant  may  give  in  evi- 
dence, under  not  guilty  by  statute,  that  he  had 
entered  under  a  warrant  of  distress  for  rent,  and 
was  forcibly  turned  out  of  possession,  and  there- 
upon broke  the  door  and  entered,  in  order  to 
seize  the  goods.  Eagleton  v.  Gutteridge,  11  M. 
&  W.  466  ;  12  L.  J.,  Ex.  359. 

The  5  &  6  Will,  4,  c.  76,  s.  76,  provides  that  con- 
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stables  appointed  for  a  borough  shall,  not  only 
within  the  borough,  but  also  within  the  county 
in  which  such  borough  is  situated,  have  all  such 
powers  and  privileges,  and  be  liable  to  all  such 
duties,  as  any  constable  duly  appointed  has 
within  his  constablewick,  by  virtue  of  the  com- 
mon law  or  of  any  statute  ;  and  b}'  s.  133,  in  all 
actions  against  any  person  for  anything  done  in 
pursuance  of  the  act,  he  may  plead  the  general 
issue  and  give  the  special  matter  in  evidence.  A 
borough  constable  was  sued  in  replevin  for  an 
act  done  in  discharge  of  his  duty  as  a  constable 
under  that  act,  beyond  the  limits  of  the  borough, 
but  within  the  county  in  which  the  borough  was 
situate  : — Held,  that  he  was  entitled,  under  non 
cepit,  to  give  the  special  matter  of  defence  in 
evidence.  Mellar  v.  Leather^  1  El.  &  Bl.  619  ; 
22  L.  J.,  M.  C.  77  ;  17  Jur.  709. 

By  5  &  6  Will.  4„c.  63,  s.  39,  "  in  all  actions  for 
anything  done  in  pursuance  of  the  act,  or  in 
execution  of  the  powers  or  authorities  thereof, 
the  defendant  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence,  and  that  the 
acts  were  done  in  pursuance  or  by  the  authority 
of  this  act ;  and  if  they  shall  appear  to  have  been 
BO  done  ....  the  jury  shall  find  for  the  defen- 
dant^"   By  s.  40,  no  plaintiff  shall  recover  "  for 
any  irregularity,  trespass,  or  other  wrongful  pro- 
ceeding, made  or  committed  in  the  execution  of 
this  act,  if  tender  of  sufficient  amends  shall  have 
been  made "  before  action  brought ;  and  in  case 
of  no  such  tender  made,  that  the  defendant  shall 
be  at  liberty,  by  leave  of  the  court,  before  i&sue 
joined,  to  pay  money  into  court,  as   in  other 
actions  : — Held,  that  an  inspector,  who  had  il- 
legally seized  a  weighing-machine  under  a  bon& 
fide  belief  that  he  was  acting  at  the  time  under 
the  authority  of  the  act,  was  entitled  to  the  pro- 
tection afforded  by  s.  39 ;  but  that,  considered 
with   s.  40,  such  protection  did  not  extend  to 
entitle  the  inspector  to  a  verdict  in  an  action 
against  him  for  the  illegal  seizure.     Thomas  v. 
Stephenson,  2  El.  &  Bl.  108 :  22  L.  J.,  Q.  B.  258  : 
17  Jur.  597. 


15,  Traverses. 

a.   Under  the  Common  Law  Procedure 

Acts. 

By  Defendants.] — A  plea  to  an  action  for 
breach  of  a  covenant  for  quiet  enjoyment  in  a 
lease,  that  the  plaintiff  never  had  or  entered  into 
the  possession  of  the  demised  premises  under  or 
by  virtue  of  the  lease,  is  bad,  as  attempting  to 
put  in  issue  matter  neither  expressly  nor  im- 
pliedly alleged  in  the  declaration.  Lock  v. 
Furze,  19  C.  B.,  N.  S.  96  ;  34  L.  J.,  C.  P.  201  ;  11 
Jur.,  N.  S.  726  ;  12  L.  T.  731  ;  13  W.  R.  971. 

By  not  traversing  an  averment  of  a  total  loss 
in  a  declaration  on  a  policy  of  insurance  of  a 
ship,  the  defendant  admits  no  more  than  that 
there  is  some  partial  loss.  King  v.  Walker,  3  H  & 
C.  209  ;  33  L.  J.,  Ex.  325  ;  13  W.  R.  232— Ex.  Ch. 

The  court  refused  leave  to  a  defendant  to 
plead  to  a  declaration  containing  three  counts 
for  separate  libels,  a  general  plea  of  justification 
that  the  libels  in  the  several  counts  were  true, 
Hon4fSx  V.  Stvhhs,  7  C.  B.,  N.  S.  555  ;  29  L.  J., 
C.  P.  220  ;  6  Jur.,  N.  S.  682. 

When  a  plea  consists  of  two  material  allega- 
tions, one  of  which  is  traversed  and  found 
against  the  defendant,  the  whole  plea  fails. 
nohins  V.  Maidstone  (  Viscounty,  D.  &  M.  30. 


To  a  declaration  for  infringement  of  a  patent 
which  alleged  that  by  indenture  the  letters 
patent  "  were  duly  assigned  to  the  plaintiff,"  the 
defendant  pleadea  that  the  letters  patent  were 
not  assigned  as  alleged  : — Held,  that  the  plain- 
tiff's title  under  the  assignment  was  put  in  issue, 
and,  the  assignment  not  being  registered  in  pur- 
suance of  the  15  &  16  Vict.  c.  83,  s.  35,  that  the 
verdict  was  properly  entered  for  the  defendant 
upon  the  plea.  Choller  v.  Hoffman,  7  EL  &  Bl. 
686  ;  26  L.  J.,  Q.  B.  249  ;  3  Jur.,  N.  S.  935, 

To  an  action  for  breach  of  a  contract,  by 
which  the  defendant  agreed  with  the  plaintiff  to 
purchase  of  him  all  the  articles  required  for 
working  a  patent,  the  court  refused  to  allow  a 
traverse  of  the  readiness  and  willingness  of  the 
plaintiff  to  supply  the  defendant  with  such 
articles,  and  that  the  articles  which  he  was  so 
ready  and  willing  to  supply  were  not  reasonably 
fit  for  the  working  of  the  patent.  Griffith  v. 
Selby,  9  Ex.  393  ;  2  C.  L.  R.  486 ;  23  L.  J.,  Ex. 
226;  18  Jur.  178. 

By  Plaintiff's.] — Where  a  defendant  avers  in 
his  plea  performance  of  conditions  precedent 
generally,  a  general  replication  is  a  sufficient 
traverse  by  the  plaintiff  of  the  non-performance 
of  a  particular  condition  precedent  included  in 
such  general  averment  by  the  defendant.  Tetley 
V.  Wanless,  15  L.  T.  225. 

The  15  &  16  Vict.  c.  76,  ss.  77,  79,  allowing  a 
plaintiff  to  traverse  the  whole  of  a  plea  by  a 
general  denial,  only  enable  him  to  traverse 
generally  what  he  might  have  traversed  in  part 
before;  and  where  a  plaintiff,  before  this  statute, 
must  have  new  assigned,  he  must  do  so  still. 
GloTcr  V.  Dixon,  2  0.  L.  R.  309  ;  9  Ex.  158  ;  23 
L.  J.,  Ex.  12. 

A  railway  company,  with  power  to  make  calls 
to  a  prescribed  amoun€  in  any  one  year,  having 
made  a  void  call,  sued  a  shareholder  for  the 
amount  of  a  subsequent  valid  call  made  within 
the  year.  He  pleaded  that  the  call  was  made  in 
excess  of  the  prescribed  amount ;  to  which  the 
company  replied  that,  the  previous  call  being 
void,  the  second  call  was  not  in  excess,  and  that 
the  void  call  had  not  been  paid  by  the  share- 
holder : — Held,  that  this  replication  was  bad,  as 
not  being  a  sufficient  traverse  of  the  allegation 
that  the  call  was  in  excess  of  the  prescribed 
amount.  Wetland  Railway  Company  v.  Berrie, 
6  H.  &  N.  416  ;  30  L.  J.,  Ex.  163  ;  3  L.  T.  811  ; 
9  W.  R.  385. 


b.  Before  the 


Common 
Acts. 


Law  Procedure 


Before  15  &  16  Vict.  c.  76,  s.  76,  a  defendant 
was  not  at  liberty  to  traverse  any  single  material 
fact  alleged  in  a  declaration  which  was  included 
in  the  general  issue,  and  must  have  pleaded  that 
plea.  Sutherland  v.  Pratt,  2  D.,  N.  S.  813  ;  11 
M.  &  W.  296. 

If  upon  a  replication  to  a  plea  which  is  sub- 
stantially bad  an  immaterial  issue  is  found  for 
the  plaintiff,  but  the  declaration  is  good,  the 
defendant  cannot  have  judgment.  Sanson  v. 
Du7iean,  IS  L.  J.,  Ex.  169— Ex.  Ch. 

A  replication  to  a  plea,  that  the  plea  and  the 
statements  therein  are  not  true  in  substance 
and  in  fact,  was  bad.  Mitchell  v.  Craag,  2  D., 
N.  S.  250 ;  10  M.  &  W.  367 ;  S.  P.,  Jones  v. 
Robin,  10  Q.  B.  681  ;  15  L.  J.,  Q.  B.  15 ;  9  Jur. 
1007. 
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A  replication  traversing  several  allegations 
contained  in  a  plea  constituting  one  simple 
defence  was  good«  Hell  v.  Tuckett,  3  M.  &  G. 
785  ;  4  Scott,  N.  R.  402;  1  D.,  N.  S.  458  ;  6  Jur.  82. 

To  a  declaration  by  a  payee  of  a  note  against 
the  maker,  he  pleaded  that  the  note  was  made  in 
Belgium,  and  that,  by  the  law  of  Belgium,  no 
person  might  take  or  agree  to  take  on  a  loan 
more  than  five  per  cent,  interest,  and  all  agree- 
ments for  paying  more  were  void ;  and  no  person 
could  recover  on  such  an  agreement  either 
the  money  lent  orithe  interest,  and  notes  made  to 
secure  payment  of  money  lent  on  such  an  agree- 
ment were  void ;  that  .the  plaintiff  and  the 
defendant  residing  in  Belgium,  agreed  that  the 
plaintiff  should  lend  the  defendant  money  at 
more  than  five  per  cent,  interest,  and  that  a  note 
should  be  made  for  securing  the  money  so  lent, 
with  the  interest,  and  that  the  money  was  lent, 
and  the  note  made,  in  pursuance  of  the  agree- 
ment. Replication,  that  the  rate  of  interest  was 
not,  by  the  law  of  Belgium,  limited  to  five  per 
cent.,  nor  by  that  law  were  notes  made  to  secure 
the  payment  of  money  lent  on  an  agreement  for 
more  than  five  per  cent,  interest  void,  nor  did 
the  defendant  make,  or  the  plaintiff  receive,  the 
note  on  terms  contrary  to  the  law  of  Belgium  : 
Held,  that  the  replication  was  good,  the  first  two 
branches  merely  ti*aversing  facts  which  made  up 
a  single  defence,  and  the  last  branch  either 
repeating  the  traverses  in  the  other  two  branches 
or  (which,  per  Williams,  J.,  was  its  real  effect) 
denying  matter  not  alleged  in  the  plea,  and 
being  superfluous  on  the  former  supposition,  and 
immaterial  on  the  latter.  Be  liernardy  v. 
Spalding,  4  Q.  B.  823  ;  D.  &  M.  43  ;  7  Jur.  577. 

16.  Rejoindeb. 

The  term  rejoining  gratis  meant  rejoining 
without  a  rule  for  that  purpose.  Adkins  v. 
Aiidersoji,  10  M.  &  W.  12  ;  1  D.,  N.  S.  877  ;  6 
Jur.  670  ;  8.  P.,  WmUrhottom  v.  Lces^  2  Ex. 
325  ;  5  D.  &  L.  744  ;  17  L.  J.,  Ex.  217. 

The  term  did  not  extend  to  a  joinder  in  de- 
n^urrer.  Cooke  v,  Blake,  4  D.  &  L.  313  ;  16  L. 
J.,  Ex.  151. 

If  a  defendant  does  not  rejoin  the  plaintiff 
may  strike  out  the  previous  pleadings,  and  enter 
judgment  as  for  want  of  a  plea,  Fetrie  v.  Fitf' 
roy,  5  T.  R.  152. 


17.  JoiNDEB  OF  Issue. 

The  form  of  replication  given  by  s.  79  of  the 
Common  Law  Procedure  Act,  1852,  puts  in  issue 
those  facts  only  which  the  plaintiff  could  not 
have  traversed  before  that  Act,  and  all  matters 
which  must  have  been  'pleaded  by  way  of  new 
assignment  must  still  be  so  pleaded.  Glover  v. 
Bixon,  9  Ex.  158  ;  17  Jur.  1012. 

A  declaration  stated  that  the  defendant  agreed 
to  serve  the  plaintiff  and  not  to  leave  his  service. 
Breach,  that  he  left  without  notice.  Plea,  that 
the  plaintiff  insulted  the  defendant,  and  there- 
fore the  defendant  gave  notice  that  he  should 
leave  forthwith,  and  that  he  did  leave.  The 
plaintiff,  without  leave,  replied,  taking  issue  on 
the  plea,  and  further  said  that  the  notice  in  the 
declaration  was  a  reasonable  notice,  and  that  the 
notice  in  the  plea  was  not.  The  defendant 
thereupon  signed  judgment.  The  court,  without 
deciding  that  the  judgment  was  regular,  made 


absolute  a  rule  for  setting  it  aside  on  terms. 
Me$Hter  v.  Itoe,  13  C.  B.  162  ;  22  L.  J.,  C.  P.  78, 


18.  New  Assignment. 

The  rules  as  to  new  assignments  apply  to  trover 
as  well  as  trespass.  Hawthorn  v.  Newcastle- 
upon-Tyne  ami  North  Shields  Railway  Com^ 
pany,  3  Q.  B.  734. 

To  trover  for  ten  barges,  ten  chains,  and  ten 
pieces  of  timber,  the  defendant  pleaded,  that  the 
barges  tied  and  fastened  by  the  chains  and 
timber  obstructed  the  navigation  of  the  Thames, 
wherefore  he  removed  them.  The  plaintiff  new 
assigned,  that  he  brought  his-  action  for  five 
pieces  of  timber  other  than  and  different  from 
the  pieces  of  timber  in  the  plea  mentioned, 
which  the  defendant  convei-ted  for  another  and 
different  cause  than  the  cause  in  the  plea  men- 
tioned : — Held,  that  the  new  assignment  was 
correctly  pleaded.  Page  v.  Hatchett,  8  Q.  B. 
187;  15  L.  J.,  Q.  B.  68;  10  Jur.  182.  Sec 
Braeegirdle  v.  Peacock,  S  Q.  B.  174;  Pol k  hi' 
horn  V.  Wright,  8  Q.  B.  197. 

In  an  action  for  a  libel,  the  defendant  at  first 
pleaded  not  guilty,  but  afterwards  pleaded  to  the 
further  maintenance  of  the  action,  that  the  plain- 
tiff recovered  damages  against  another  person  for 
the  same  grievances.  New  assignment,  that  the 
action  was  brought  for  other  and  different  griev- 
ances : — ^Held,  that  this  did  not  admit  the  innuen- 
does ;  and  that,  by  pleading  not  guilty  to  the 
new  assignment,  the  defendant  had  raised  pre- 
cisely the  same  issue  as  if  the  libel  new  assigned 
had  been  set  out  in  the  declaration,  and  the 
defendant  had  pleaded  not  guilty  to  it.  Bruns- 
wick (Duke^  V.  Pepper,  2  C.  &  K.  683. 

A  new  assignment  does  not  admit  the  facts 
alleged  in  the  plea  ;  it  merely  amounts  to  an 
assertion,  that  the  matter  which  the  plea  seeks 
to  justify  is  not  that  in  respect  of  \vhich  the 
plaintiff  is  suing.  Braitckcr  v.  Molyneux,  1 
Scott,  N.  R.  553  ;  1  M.  &  G.  710. 

Where  a  declaration  was  for  goods  sold  and 
delivered,  and  an  account  stated,  the  defendant 
pleaded,  that,  by  a  deed,  the  plaintiff  released 
the  defendant,  to  which  the  plamtiff  replied  non 
est  factum : — Held,  that,  under  this  issue,  the 
plaintiff  was  not  entitled  to  shew  that  the  cause 
of  action  accrued  subsequently  to  the  date  of  the 
release,  but  should  have  made  it  the  subject  of 
a  new  assignment.  Juh1>  v.  EUis,  3  D.  &  L. 
346  ;  15  L.  J.,  Q.  B.  94  ;  9  Jur.  1057. 

In  an  action  of  trespass  the  defendant  justified 
the  acts  complained  of  as  having  been  done  in 
exercise  of  a  right  of  way  for  foot  passengers : 
the  plaintiff,  taking  issue  upon  that,  gave  evi- 
dence at  the  trial  that  the  defendant  had  used 
the  pathway  w^ith  horses  and  carts  : — Held,  that 
the  excessive  nser  should  have  been  new 
assigned.    Lan^  v.  Hone,  6  Ir.  R.,  C.  L.  231. 

In  a  declaration  for  breaking  and  entering 
land  of  the  plaintiff,  the  abuttals  of  which  were 
set  out,  and  breaking  to  pieces  the  gates  stand- 
ing on  the  land,  the  defendant  pleaded  a  right  of 
way,  and  justified  the  breaking  of  the  gates 
because  they  were  across  the  way  and  obstructing 
it.  The  plaintiff  joined  issue.  At  the  trial  the 
defendant  proposed  to  give  evidence  of  a  right  of 
way  over  the  land.  The  plaintiff  admitted  the 
right  of  way,  and  offered  to  prove  that  the 
trespasses  were  committed  off  the  admitted 
right  of  way,  and  also  that  there  were  no  gates 
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across  it,  but  that  there  were  gates  on  that  por- 
tion of  the  land  which  had  been  trespassed  upon. 
The  judge  ruled  that,  it  being  admitted  that  a 
right  of  way  existed  over  the  land,  the  defen- 
dant was  entitled  to  a  verdict :— Held,  that,  the 
plaintiff  not  having  new-assigned,  the  evidence 
tendered  by  him  was  inadmissible.  Huddart  v 
JRighy,  5  L.  R.,  Q.  B.  139  ;  39  L.  J.,  Q.  B.  19 ; 
21  L.  T.  641  ;  18  W.  R.  213 ;  10  B.  &  S.  911. 

To  an  action  for  breaking  and  entering  a  close 
the  defendant  pleaded  a  right  of  w^ay  over  the 
locus  in  quo.  The  plaintiff  new  assigned  tres- 
passes extra  viam.  The  defendant  pleaded  to 
the  new  assignment,  that,  whilst  he  had  the 
right  of  way  the  plaintiff  obstructed  the  way  by 
digging  a  trench  ;  and  that,  for  the  purpose  of 
avoiding  the  obstruction  and  using  the  way,  the 
defendant  went  along  the  part  of  the  close  in 
the  new  assignment  mentioned  : — Held,  that 
the  right  of  way  stated  in  the  plea  was  not 
admitted  by  the  new  assignment ;  and  that, 
being  substantially  reasserted  in  the  plea  to  the 
new  assignment,  the  defendant  was  bound  to 
prove  it.  Rohertson  v.  Qantlett,  4  D.  &  L. 
548  ;  16  M.  &  W.  289. 

In  an  action  against  a  sheriff  for  seizing 
waggons,  breaking,  damaging  them,  and  con- 
verting and  selling  them,  not  stating  expressly 
any  delivery  to  the  vendee;  he  denied  the 
breaking  and  damaging,  but  justified  the  con- 
version and  sale,  as  sheriff,  under  a  fi.  fa.  The 
plaintiff  new  assigned,  that  the  conversion  did 
not  consist  in  the  mere  sale,  but  in  the  delivery 
also,  and  in  causing  the  purchaser  to  use  and 
damage  the  waggons  :— Held,  that  there  was  no 
conversion  except  in  selling  as  alleged ;  that 
that  was  no  conversion  in  law,  and  no  cause  of 
action,  and  that  the  plea  was  good  ;  and  that 
the  new  assignment  was  not  a  departure  from 
the  declaration,  and  it  shewed  a  good  cause  of 
action.  LaTicoifhire  Waggon  Company  v.  FUz- 
hvph,  6  H.  &  N.  502 ;  3  L.  T.  703. 

To  a  declaration  that  the  defendant  wrong- 
fully obstructed    a  watercourse    made  by  the 
plaintiffe  in  land,  by  the  licence  of  the  owners 
and  occupiers  of  such  land,  and  enjoyed  by  them 
by  such  licence,  he  pleaded  that  he  was  the 
occupier,  and  lawfully  possessed  of  the  land  ; 
and  the  plaintiffs,  with  his  leave  and  licence, 
made  the  watercourse,  and  used  the  same  until 
the  defendant  revoked  the  licence  ;  and,  because 
the  plaintiffs  continued  to  use  such  watercourse 
after  such  revocation  and  notice,  the  defendant 
obstructed  the  same.    A  new  assignment,  that 
the  plaintiffs  sued  for  an  obstruction,  on  other 
land  than  that  mcntionwl  in  the  plea,  and  being 
the  land  in  the  declaration,  and  not  the  land  of 
the  defendant  mentioned  in  the  plea,  of  a  water- 
course made  in  such  other  land.     Plea  to  the 
new  assignment,  that  the  defendant  was  pos- 
sessed of  land  adjoining  the  land  in  the  new 
assignment  called  other  land,  and  the  water 
passing  in  and  along  the  watercourse  was  wrong- 
fully discharged  therefrom  on  to  the  adjoining 
land  of  his,  and  without  entering  on  such  other 
land  in  the  new  assignment  mentioned,  and  ob- 
structing the  watercourse  on  such  other  land,  he 
could    not    prevent    such  wrongful    discharge, 
wherefore,  in  order  to  prevent  it,  he  obstructed 
the  watercourse.    Replication,  that  the  obstruc- 
tion, where  made,  was  not  necessary  for  prevent- 
ing the  discharge  of  water  over  the  defendant's 
land,  and  was  made  much  higher  up  the  water- 
course than  his  land,  and  the  water  might  have 
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been  by  the  defendant  lawfully  obstructed  on 
the  other  land  lower  down  the  watercourse,  and 
nearer  to  the  defendant's  laud ;  and  that  if  it 
had  been  so  obstructed  lower  do^-n,  such  obstruc- 
tion would  have  prevented  the  ^-ater  from  being 
discharged  on  his  land,  and  would  not  have 
caused  the  damage  to  the  plaintiffs ;  and  such 
obstruction  so  made  was  an  unnecessary'  and 
unr^onable  mode  of  preventing  the  discharge, 
and  by  reason  thereof  did  the  plaintiffs  unneces- 
sary damage :— Held,  that  the  replication  was 
good,  and  afforded  an  answer  to  the  plea  to  the 
new  assignment,  as  it  shewed  that  the  defendant 
had  done  more  than  was  necessary  to  abate  the 
nuisance.    RolerU  v.  Rose,  33  L.  J ,  Ex  1  •  9 
L.  T.  448.  '  M.  1  ,  y 

The  replication  was  either  a  good  traverse  of 
the  second  plea  as  regarded  the  necessity  of  the 
act  of  abatement,  or  it  was  a  good  though  an 
informal  new  assignment  of  excessive  damage. 

A  declaration  contained  two  counts,  one  for  a 
trespass  m  a  close,  and  the  other  for  a  trespass 
in  other  parts  of  the  close.  The  plea  justified 
both  trespasses  under  one  right  of  way  over  the 
close,  and  the  replication  took  issue  upon  this. 
There  was  also  a  new  assignment,  and  payment 
of  money  into  court  upon  it :— Held,  that  the 
plea  was  an  answer  to  the  trespasses  in  both 
counts.  Wood  V.  Wedgwood,  1  C,  B.  273  ;  14 
Li.  J.,  C.  P.  132. 

.  ll  ?^  action  for  obstructing  the  plaintiff's 
right  to  take  clay,  the  declaration  averred  the 
nght  to  get  and  work  the  clay  in  a  piece  of  land, 
and  that  the  defendant  built  and  erected  a  waU 
and  fence  in  and  upon  the  land,  and  therebv 
obstructed  the  plaintiff  in  the  enjoyment  of  his 
nght.     Plea,  hberum  tenementum,  and  that  the 
wall  and  fence  were  built  and  erected  upon  the 
edge  and  boundary  of  the  piece  of  land,  and 
that  the  clay  in  and  upon  and  under  the  piece 
of  land  whereon  the  wall  and  fence  were  built 
and  erected  was  worked  out   and    exhausted. 
Replication,  that  the  clay  was  not  worked  out 
and  exhausted,  as  alleged ;  and  a  new  assign- 
ment, that  the  piece  of  land  on  which  the  plain- 
tiff had  such  right  abutted  on  the  east  mde  of 
the  plaintiff's  close,  and  that  the  wall  and  fence 
were  built  and  erected  on  the  edge  and  bound- 
aiy  to  the  east  side,  and  upon  and  along  the 
whole  of  the  east  side,  and  that  his  right  was 
obstructed  in  other  parts  than  where  the  wall 
and  fence  were  built  and  erected  : — Held,  that 
the  new  assignment  was  good  ;  and  upon  motion 
for  judgment  non  obstante  veredicto,  that  the 
plea  was  bad.     Grave  v.  Withers,  4  Ex.  875  ;  19 
L.  J.,  Ex.  188. 

Costs  on.]— See  Costs. 


VIT.   EQUITABLE   DEPEKCES. 
1,  In  what  Actions. 

A  defendant  cannot  plead  an  equitable  defence 
to  an  ejectment.  Neave  v.  Avery,  16  C.  B.  328  : 
24  L.  J.,  C.  P.  207  ;  1  Jur.,  N.  S.  575. 

An  equitable  plea  cannot  be  pleaded  to  the 
claim  of  a  writ  of  injunction  in  an  action  for 
obstructing  lights,  and  such  claim  is  not  the 
subject  of  a  plea.  Booth  v.  Taylor,  4  H.  &  C.  70  : 
11  Jur.,  N.  S.  981  ;  13  L.  T.  408  ;  14  W.  R. 
iti  1 1 
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2.  Pbinciples  on  which  Allowed. 

The  statute  17  &  18  Vict.  c.  125,  s.  83,  enables 
a  defendant  to  plead,  by  way  of  defence,  facts 
entitling  him  to  relief  on  equitable  grounds,  only 
where  the  facts  would  entitle  him  to  an  absolute 
and  a  perpetual  injunction  in  equity  against  the 
judgment  in  the  action,  and  not  merely  to  a 
temporary  or  a  conditional  injunction.  Wode* 
Jbowe  V.  FoTehrotheVy  5  El.  &  Bl.  277  ;  25  L.  J., 
Q.  B.  18  ;  1  Jur.,  N.  S.  998. 

The  act  gives  no  power  to  courts  of  common 
law  to  pronounce  a  conditional  judgment ;  and  a 
plea,  therefore,  on  equitable  grounds,  which  does 
not  satisfactorily  shew  that  judgment  upon  it  in 
favour  of  the  defendant  will  be  a  complete  bar  to 
the  action,  cannot  be  supported.    Ih, 

Where  a  plaintiff  sues  on  a  written  contract, 
and  the  defendant  pleads  as  a  defence,  matter 
which  he  is  in  equity  precluded  from  setting  up 
by  a  term  of  the  contract  not  stated  in  the  written 
instrument,  a  court  of  law  may  give  equitable 
relief  without  the  instrument  being  first  reformed. 
Wood  v.  DwarrU,  11  Ex.  493  ;  26  L.  J.,  Ex. 
129. 

The  court  will  not  allow  any  plea  or  replication 
on  equitable  grounds  where  it  does  not  appear  to 
them  that  there  is  any  ground  for  equitable  relief. 
Hunter  v.  Gibbons,  1  H.  &  N.  459  ;  26  L.  J.,  Ex. 
1  ;  2  Jur.,  N.  S.  1249. 

In  an  action  for  the  value  of  coal  wrongfully 
taken  out  of  the  plaintiff's  mine,  a  replication  to  a 
plea  of  the  Statute  of  Limitations,  that  the  wrong- 
ful taking  was  fraudulently  concealed  from  the 
plaintiff  until  within  six  years  before  suit,  was 
disallowed  ;  on  the  ground  that  a  court  of  equity 
would  not  restrain  the  defendant  from  setting  up 
the  defence,  and  that  if  there  was  any  right  to 
equitable  relief,  it  could  only  be  by  a  bill  for  an 
account,  in  which  the  amount  allowed  would  be 
different  from  the  amount  recoverable  at  law. 
lb. 

The  expression  "equitable  grounds"  in  the 
statute,  means  grounds  depending  on  equitable 
principles,  not  merely  on  the  practice  of  courts 
of  equity,  and  therefore,  when  a  party  brought  a 
suit  in  equity  for  specific  performance  of  an 
agreement,  and  after  obtaining  a  decree  brought 
an  action  to  recover  damages,  a  plea  of  the  decree 
in  equity  is  not  such  a  plea  as  the  statute  con- 
templated, and  its  being  overruled  by  a  court  of 
law  does  not  preclude  a  court  of  equity  from 
granting  an  injunction.  Protheroe  v.  Phelps,  7 
De  G.,  M.  &  G.  722  ;  25  L.  J.,  Ch.  105  ;  2  Jur., 
N.  S.  178;  S.  P.  and  S.  C,  16  C.  B.  870  ;  24  L.  J., 
C.  P.  225  ;  1  Jur.,  N.  S.  1170. 

A  court  of  common  law  will  not  allow  an 
equitable  defence  which  will  carry  the  effect  of 
the  judgment  further  than  a  court  of  equity  would 
have  done  if  the  proceedings  had  been  in  equity. 
Wood  V.  Copper  Miners  Company^  17  0.  B.  561 ; 
25  L.  J.,  C.  F.  166. 

A  plea  on  equitable  grounds  which  amounts  to 
a  statement  of  the  pendency  of  an  arbitration  in 
which  the  arbitrator  has  power  to  decide  on  what 
terms  the  contract  declared  on  is  to  be  put  an  end 
to,  and  that  by  the  agreement  of  reference  no 
action  is  to  be  brought  between  the  parties,  is  not 
good.    lb. 

Where  plaintiffs  sued  for  advances  made  on 
goods  consigned  to  them  for  sale,  and  the  defen- 
dant pleaded  that  the  plaintiffs  were  guilty  of 
misconductin  the  sale  of  the  goods,  whereby  the 
defendant  sustained  certain  damage  which  he 


claimed  to  set  off  against  the  plaintiffs*  demand, 
on  the  ground  that  a  court  of  equity  could  under 
such  circumstances  allow  an  equitable  set-off  : — 
Held,  that  as  an  injunction  to  stay  the  action 
would  only  be  granted  in  a  court  of  equity  upon 
payment  of  the  money  into  court,  the  plea  was 
bad.  Atterbury  v.  JarviCf  2  H.  &  N.  114  ;  26 
L.  J.,  Ex.  178. 

An  equitable  defence  is  admissible  only  where 
it  sets  up  matter  in  respect  of  which  a  court  of 
equity  would  have  granted  relief  unconditionallv. 
FliffJU  V.  Gray,  3  C.  B.,  N.  S.  820  ;  27  L.  J.,  C. 
P.  13  ;  4  Jur.,  N.  S.  13  ;  S.  P.,  Scott  v.  Littledale, 
8  El.  &  Bl.  815  ;  27  L.  J.,  Q.  B.  201  ;  4  Jur.,  N.  S. 
849. 

Although  the  court  will  not  allow  a  defence  on 
equitable  grounds,  where  it  appears  not  to  disclose 
a  right  to  an  absolute  and  an  unconditional  relief 
in  equity,  yet  it  will  not  be  disallowed  where  the 
question,  whether  it  does  disclose  such  a  right  is 
reasonably  arguable  ;  and  where  it  has  ali'eady 
been  allowed  by  a  judge,  it  will  not  be  struck  out 
merely  because  the  question  is  doubtful.  If  the 
question  is  doubtful,  it  will  be  left  to  be  deter- 
mined on  demurrer  ;  and  if  it  is  suggested  that 
the  form  of  the  plea  is  artful  and  equivocal, 
although  that  may  be  a  reason  for  not  originally 
allowing  it  in  that  form,  yet,  when  it  has  been 
allowed,  it  will  rather  be  a  ground  for  an  appli- 
cation to  amend  the  plea  as  likely  to  embarrass 
the  plaintiff,  than  to  strike  it  out.  Elliott  v. 
Mason,  26  L.  J.,  Ex.  175. 

An  equitable  plea  will  only  be  valid  where,  on 
the  averments  it  contains,  coupled  with  those  in 
the  declaration,  a  court  of  equity  would,  on  the 
application  of  the  defendant  against  the  plaintiff, 
without  bringing  other  parties  before  the  court, 
grant  an  injunction  to  restrain  the  plaintiff  from 
issuing  execution  upon  a  judgment  for  the  matter 
to  which  the  plea  applied.  Murphy  v.  Glass,  2 
L.  R.,  P.  C.  408  ;  20  L.  T.  461 ;  17  W.  R.  592  ; 
6  Moore,  P.  C.  C,  N.  S.  1. 

To  a  count  for  cutting  down  and  carrying  away 
timber  growing  on  the  plaintiff's  land,  the  defen- 
dant pleaded  that  the  former  owner,  whose  devisee 
the  plaintiff  was,  had  by  agreement  bargained  and 
sold  certain  timber  growing  thereon  to  the  defen- 
dant, upon  the  terms  that  in  a  certain  event  the 
defendant  might  from  time  to  time  enter,  cut 
down,  and  carry  it  away  at  an  agreed  price ; 
that,  after  the  happening  of  the  event  and  in  the 
testator's  lifetime,  the  defendant  entered,  cut 
down,  and  carried  away,  and  paid  for  part  of  the 
timber  sold,  and  that  his  entering,  cutting  down, 
and  carrying  away  other  part  thereof,  in  pur- 
suance of  the  agreement,  after  the  testator's 
death,  and  within  a  reasonable  time,  constituted 
the  alleged  trespass  : — Held,  that  the  plea  was 
bad,  upon  the  ground  that  a  court  of  equity 
would  not  grant  an  unconditional  injunction  to 
restrain  the  action,  and  that  a  common  law  judg- 
ment for  the  defendant  would  not  do  final  justice 
between  the  parties.  Wahley  v.  Froggatt,  2  H, 
&  C.  669  ;  33  L.  J.,  Ex.  5. 

To  an  action  upon  an  indenture  of  lease  for 
non-payment  of  rent  and  for  non-repair  it  was 
proposed  to  plead  a  plea  to  the  effect  that  it 
was  agreed  that  the  defendant  should  surrender 
the  tenancy  to  the  plaintiff  by  yielding  up  pos- 
session of  such  portion  of  the  premises  as  was 
in  the  occupation  of  the  defendant,  and  by  per- 
mitting the  plaintiff  to  receive  all  future  rents 
of  such  part  of  the  premises  as  was  occupied  by 
the  defendant's  tenants,  and  by  permitting  the 
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tenants  to  attorn  to  the  plaintiff  ;  the  defendant 
to  pay  a  certain  sum  of  money,  and  give  up  cer- 
tain machinery  ;  all  of  which  was  to  be  done  by 
the  defendant,  and  accepted  by  the  plaintiff,  in 
satisfaction  of  the  covenants  of  the  lease ;  and 
that  the  lease  and  the  counterpart  should  be 
given  up  to  be  cancelled.    The  plea  alleged  that 
the  defendant  paid  the  plaintiff  the  money,  and 
gave  up  the  machinery  and  the  lease  to  him,  and 
that  the  plaintiff  excused  himself  from  deliver- 
ing up  the  counterpart ;  and  that  the  defendant 
accordingly  withdi'ew  from  the  possession  of  the 
premises  which  he  occupied,  and  had  never  since 
been  in  the  occupation  thereof,  or  in  receipt  of 
the  rents,  and  that  he  had  always  permitted  the 
plaintiff  to.  receive  the  same,  and  the  tenants  to 
attorn.    The  plea  then  contained  an  averment 
of  performance,  b}-"  the  defendant,  of  all  other 
conditions  precedent,  and  that  the  defendant 
was  ready  and  willing  to  do  all  things  necessary 
to  be  done  by  him  for  putting  an  end  to  the 
tenancy,  and  that  the  action  was  brought  in 
fraud  and  breach  of  the  agreement,  and  that  it 
was  wholly  the  fault  and  laches  of  the  plaintiff 
that  the  sun'cnder  was  not    completed.     The 
court  refused  to  allow  this  plea,  as  not  dis- 
closing an  equitable  defence,  on  the  gi'ound  that 
a  court  of  equity  would  require  the  execution  by 
the  defendant  of  a  valid  surrender  of  the  term  as 
a  condition  precedent  to  staying  the  action,  and 
that  the  superior  courts  of  common  law  have  no 
power  to  inforce  such  condition.     JUbwJt  Royal 
Societies  v.  Magnay,  10  Ex.  489  ;  24  L.  J.,  Ex.  7  ; 
18  Jur.  1028.    See  S.  C.  in  equity,  3  Drew.  130 ; 
24  L.  J..  Ch.  413  ;  1  Jur.,  N.  S.  153. 

To  a  declaration  containing  counts  for  tres- 
pass to  land,  conversion  of  goods,  and  assault, 
the  defendant  pleaded  equitable  pleas,  raising 
substantially  the  same  defence  to  each  count, 
viz.,  that  M.,  the  plaintiff's  wife,  was  seised  of 
lands,  that  she  afterwards  married  the  plaintiff, 
whereby  her  estate  became  vested  in  her  and  the 
plaintiff,  that  afterwards  by  deed  duly  acknow- 
ledged the  plaintiff  and  M.  conveyed  to  E.,  his 
heirs  and  assigns,  to  hold  during  the  life  of  M., 
to  the  use  of  M.  and  her  assigns,  to  the  intent 
that  she  and  they  should  receive  the  rents  and 

Erofits  for  her  separate  use,  independently  of  her 
usband ;  that  afterwards  M.  demised  to  the 
defendant,  and  that  the  acts  complained  of  in 
the  declaration  were  lespectively  the  defendant's 
entry  upon  the  lands  demised,  his  taking  the 
crops  and  bis  removing  the  plaintiff  from  the 
premises  on  the  plaintiff's  disturbing  him  in  his 
possession : — Held,  that  these  were  good  pleas, 
because  the  lands  having  been  settled  to  the 
wife's  separate  use,  and  she  having  demised  to 
the  defendant,  a  court  of  equity  would  grant  an 
injunction  to  prevent  the  plaintiff  from  dis- 
turbing the  defendant  in  his  quiet  possession ; 
and  that  as  to  the  count  for  assault  as  well  as 
the  counts  in  trespass  and  trover,  an  injunction 
to  restrain  proceedings  would  be  granted,  such 
an  injunction  being  necessary  for  the  complete 
protection  of  the  occupation  of  the  wife's  sepa- 
rate estate.  Allen  v.  Walker^  5  L.  R.,  Ex.  187  ; 
39  L.  J.,  Ex.  153  ;  22  L.  T.  610. 

Practice.] — A  party  will  not  be  allowed  to 
plead,  on  equitable  grounds,  facts  which  he  has, 
pending  the  action,  set  up  in  a  court  of  equity 
as  entitling  him  to  relief,  in  a  proceeding  insti- 
tuted there  with  reference  to  the  subject-matter 
of  the  action.    Schlvmhcrgvr  v.  Lister,  2  El.  & 


El.  855  ;  29  L.  J.,  Q.  B.  157  ;  6  Jur.,  N.  S.  729  ; 
8  W.  R.  523. 

An  equitable  plea  makes  the  subsequent  plead- 
ing equitable,  though  not  so  pleaded.  Saxin  y. 
Hoylake  Railway  Company^  1  L.  B.,  Ex.  9 ;  4 
H.  &  C.  (jT, 

A  plea  pleaded  as  an  equitable  defence  may  be 
sustained  as  a  plea  at  law  if  it  discloses  a  good 
legal  defence.  Hyde  v.  Graham,  1  H.  &  C.  593 ; 
S,  P.,  Lee  V.  Raj/eSj  17  Ir.  C.  L.  R.  394. 


3.  In  what  Cases  Permitted. 

a.   Election  of  Bemedy  by  Proof  in 
Bankraptcy. 

An  equitable  plea  to  an  action  for  a  debt,  that 
after  the  accruing  of  the  plaintiff's  claim,  and 
before  suit,  the  defendant  was  adjudicated  bank- 
rupt ;  and  after  the  commencement  of  the  suit, 
but  before  declaration,  one  of  the  plaintiffs  was 
appointed  assignee  of  his  estate,  and  the  plain- 
tiffs proved  their  debt  under  the  bankruptcy,  and 
elected  to  take  the  benefit  of  the  petition,  is  bad. 
Spniccr  V.  Bennett,  1  L.  R.,  Ex.  123 ;  35  L.  J., 
Ex.  73  ;  12  Jur.,  N.  S.  194 ;  13  L.  T.  677 ;  14  W.  R. 
310  ;  4  H.  &  C.  127. 

Action  on  a  covenant  by  a  debtor  to  pay  the 
premiums  on  a  policy  of  insurance  on  the  life  of 
the  debtor,  which  was  assigned  to  the  plaintiff 
as  a  security  for  his  debt.  Pica,  bankruptcy  and 
certificate  of  the  defendant.  New  assignment, 
that  the  action  was  for  non-payment  of  a  pre- 
mium due  after  the  certificate  ;  plea  to  the  new 
assignment,  on  equitable  grounds,  that  the  plain- 
tiff proved  part  of  the  debt  under  the  bank- 
ruptcy, and  elected  to  take  the  benefit  of  the 
petition  in  respect  of  the  debt.  On  the  trial  the 
plaintiff  proved  the  balance  of  the  debt,  but  ex- 
pressly reserved  the  sum  secured  by  the  policy : — 
Held,  that  the  election  to  take  the  benefit  of  the 
petition  for  the  whole  debt  was  not  an  inference 
of  law  from  the  proof  of  part,  that  the  averment 
in  the  plea  must  be  understood  as  of  an  election 
in  fact ;  therefore  the  plea  was  good,  but  not 
proved.  Elder  v.  Beavmont,  8  EL  &  Bl.  353 ;  27 
L.  J.,  Q.  B.  24  ;  4  Jur.,  N.  S.  23. 


b.   On  the  Ground  of  MiwtaTre  and 
Omission. 

Although  mistake  is  one  of  the  grounds  for 
equitable  interference  and  relief,  it  must  be  a 
mistake  of  fact,  and  not  of  law.  The  construc- 
tion of  a  contract  is  matter  of  law,  and  if  a 
party  acts  upon  a  mistaken  view  of  his  rights 
under  a  conti*act,  he  is  no  more  entitled  to  relief 
in  equity  than  he  would  be  to  recover  at  law. 
Midland  Great  Western  Railicay  of  Ireland 
Company  v.  JoJinsofi,  6  H.  L.  Cas.  798 ;  4  Jur., 
N.  S.  643. 

Where  the  heir  at  law  of  a  shareholder  in  a 
company,  the  shares  in  which  were  personal 
estate,  being  ignorant  of  that  circumstance,  and 
supposing  himself  to  be  liable  in  respect  of  the 
ancestor's  shares,  executed  a  deed  of  indemnity 
to  the  trustees  of  the  company : — Held,  that  he 
was  entitled  in  equity  to  have  his  execution  of 
the  deed  cancelled,  as  having  been  obtained 
under  a  mistake  of  fact  and  law,  Brov-ghton  v. 
J5r««,  3  DeG.  &  J.  501. 

To  an  action  by  the  plaintiff  to  recover  contri- 
bution fix)m  the  defendant,  Ms  co-surety,  he 
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pleaded  that  without  his  privity  or  oonsent  the 
plaintiff  agreed  to  discharge  the  principal.  A 
replication,  on  equitable  grounds,  that  the  agree- 
ment, bj  which  it  was  alleged  the  principal  was 
discharged,  was  worded  by  mistake  so  as  to  in- 
clude the  claim  sued  for,  contrary  to  the  inten- 
tion of  the  parties,  and  that  the  plaintifE  did  not 
otherwise  discharge  the  principal,  and  that  the 
true  agreement  was  in  all  respects  performed,  is 
a  good  replication ;  as  the  agreement  having  been 
executed  the  court  is  bound  to  grant  the  plain- 
tiff the  same  relief  that  he  would  have  been 
entitled  to  in  equity,  without  compelling  him  to 
resort  to  a  court  of  equity  to  reform  it.  Vorley 
V.  Barrett,  1  0.  B.,  N.  S.  225;  26  L.  J.,  C.  P.  1.  " 

To  an  action  for  the  non-performance  of  an 
agreement  to  load  a  ship  for  a  particular  voyage 
with  a  guaranteed  freight  of  no  less  than  5,5002., 
the  court  refused  to  allow  the  defendant  to 
plead,  that  the  real  contract  was,  that  the  ship 
should  earn  freight  at  such  a  rate  per  ton,  that 
if  filled,  she  would  obtain  2,5002.,  and  that,  by 
mistake  of  the  person  who  reduced  the  contract 
into  writing  in  the  Spanish  language,  which  he 
imperfectly  understood,  it  was  described  as  an 
absolute  guarantee  that  the  ship  should  have  a 
freight  of  5,500/.  Perez  v.  Olcaga,  11  Bx.  506  ; 
25  L.  J.,  Ex.  65  ;  2  Jur.  N.  8.  44. 

To  a  declaration  on  a  charter-party,  alleging 
as  a  breach  a  refusal  by  the  defendants  to  load  a 
cargo,  they  pleaded  as  an  equitable  defence  that 
they  entered  into  the  charter-party  solely  as 
agents  for  A.,  D.  &  Co.,  and  that  when  they 
signed  the  charter-party  it  was  agreed  and  under- 
stood that  they  were  only  to  sign  the  charter  as 
such  agents,  so  as  to  bind  A.,  D.  &  Co.,  and  were 
not  to  make  themselves  liable  as  principals  for 
the  performance  of  the  charter ;  that  they  signed 
as  follows  : — "  For  A.,  D.  &  Co.,  of  Messina,  H. 
&  Co.,  agents,"  the  defendants  and  the  plaintiff 
bon&  fide  believing  at  the  time  the  charter  was 
made,  that  the  defendants  having  so  signed 
would  not  be  liable  to  be  sued  on  the  charter, 
notwithstanding  the  charter  in  the  body  pro- 
fessed to  be  made  between  the  plaintiff  as  owner 
of  the  one  part  and  the  defendants  as  freighters 
of  the  other  part ;  that  the  defendants  had 
power  to  bind  A.,  D.  &  Co.,  and  that  the  plaintiff 
was  inequitably  taking  advantage  of  the  mistake 
in  drawing  the  charter : — ^Held,  that  the  plea 
shewed  a  good  equitable  answer  to  the  action. 
Wake  V.  Harrop,  6  H.  &  N.  768  ;  30  L.  J.,  Ex. 
278 ;  7  Jur.,  N.  8.  710  ;  4  L.  T.  556  ;  9  W.  R. 
788.  Affirmed,  1  H.  &  C.  202  ;  31  L.  J.,  Ex.  451  ; 
8  Jur.,  N.  8.  845— Ex.  Ch. 

8emble,  that  the  plea  was  a  good  answer  at 
law.     Ih, 

Declaration  for  non-delivery  of  100  chests  of 
tea,  ex  the  ship  8.,  sold  \)j  the  defendant  to  the 
plaintiff,  at  a  fixed  price.  An  equitable  plea, 
that  the  tea  was  bought  and  sold  upon  a  sample 
which  the  defendant  believed  to  be  a  sample  of 
the  tea  ex  the  ship,  and  that  by  the  contract  he 
agreed  that  the  tea  in  the  100  chests  should  be 
equal  to  the  sample ;  that  the  sample  was  not  a 
sample  at  all  of  the  chests,  but  was  a  sample  of 
a  totally  different  tea  ;  and  that  he  afterwards 
discovered  that  there  had  been  a  mistake  respect- 
ing the  sample,  and  forthwith,  and  before  the 
plaintiff  had  in  any  respect  altered  his  position 
on  account  of  the  contract  having  been  made, 
gave  notice  of  such  mistake  to  the  plaintiff,  and 
that  the  defendant  would,  on  account  of  the 
mistake,  treat  the  contract  as  void,  and  the  con- 
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tract  was  entered  into  solely  through  the  mis- 
taken belief  of  both  parties  that  the*  sample  was 
a  sample  of  the  100  &ests,  and  would  not  have 
been  entered  into  but  for  the  mistake,  is  bad, 
because  it  failed  to  shew  that  a  court  of  equity 
would  have  granted  a  simple  relief  in  favour  of 
the  defendant,  against  his  liability  to  deliver  the 
tea  ex  the  ship.  Soott  v.  Littledale,  8  El.  &  Bl. 
815  ;  27  L.  J.,  Q.  B.  201 ;  4  Jur..  N.  S.  849. 

In  trover  for  goods,  the  defendant  was  allowed 
to  plead  the  following  as  an  equitable  defence  : 
— That  the  plaintiff  was  owner  of  chemical 
works,  that  the  goods  were  stock-in-trade  and 
materials  on  the  premises,  that  the  defendant 
agreed  to  purchase  the  chemical  works  from  the 
plaintiff,  and  the  goods  were  to  be  included  in 
the  property  sold,  uiat  brokers  were  employed  to 
make  tiie  contract,  and  that  they  m^e  it  by 
bought  and  sold  notes,  and,  by  their  mistake,  the 
notes  were  so  worded  as  not  to  include  the  stock- 
in-trade  and  materials,  which  were  intended  to 
be  included  by  the  plaintiff  and  the  defendant, 
that  possession  of  the  chemical  works,  including 
the  goods,  had  been  delivered  by  the  plaintiff  to 
the  defendant,  and  the  purchase  completed,  and 
that  the  plaintiff  is  unjustly  availing  himself  of 
what  was  a  mere  mistake  in  the  wording  of  the 
notes.  Steele  v.  Haddock,  10  Ex.  643  ;  24  L.  J., 
Ex.  78. 

To  an  action  by  drawer  against  acceptor  of  a 
bill  of  exchange  at  three  months,  dated  the  12th 
of  July,  a  plea  by  way  of  equitable  defence  that 
the  bill  ought  to  have  been,  and  was,  represented 
to  him  by  the  plaintiff  to  be  drawn  on  the  26th  of 
July,  and  that  three  months  &om  the  26th  had 
not  elapsed  before  action.  The  court  set  aside 
the  plea,  but  allowed  the  defendant  to  substitute 
a  plea  of  fraud.  Drain  v.  Harvey,  17  C.  B.  267; 
26  L.  J.,  C.  P.  81. 

An  equitable  plea  (to  a  declaration  for  allow- 
ing the  business  of  a  cheesemonger  or  pork 
buteher  to  be  carried  on  on  the  defendant's  pre- 
mises near  to  certain  premises  let  by  plaintin  to 
defendant,  contrary  to  agreement)  fiiat  at  the 
time  of  making  the  agreement  the  defendant 
possessed  a  shop  near  the  premises  let,  where 
such  business  was,  and  had  long  been  carried  on, 
as  plaintiff  knew  ;  that  it  never  was  intended 
that  such  business  should  not  be  carried  on 
there ;  that  the  agreement  was  by  mistake  so 
framed  as  to  include  the  carrying  on  of  such 
business  there-  in  the  general  wo^ ;  that  the 
real  and  true  agreement  was  fulfilled,  and  was 
always  understood  and  acted  upon  as  not  in- 
tended to  prevent  the  carrying  on  of  such  busi- 
ness there,  is  a  good  plea.  Mcoll  v.  Bell,  32  L. 
T.  816. 

An  action  was  brought  on  a  deed  from  which 
it  appeared  that  the  plaintiff  and  defendant  had 
been  partners,  as  surgeons,  apothecaries  and 
accouciieurs,  at  A.  and  B.  respectively,  and  had 
dissolved  the  partnership,  the  defendant  cove- 
nanting that  he  would  not  practise  in  the  parish 
of  A.  or  C.  without  the  consent  of  the  plaintiff, 
alleging  as  a  breach  that  he  had  so  practised. 
The  defendant  was  allowed  to  plead  on  equitable 
grounds  that  part  of  C.  was  in  the  B.  district, 
and  that  it  vras  not  int-ended  that  the  covenant 
should  restrain  him  from  practising  there,  but 
that  the  covenant  was  so  framed  by  mistake, 
owing  to  the  circumstance  that  that  part  is  sur- 
rounded by  the  district  of  B.,  and  was  habitually 
identified  by  the  parties  with  and  was  part  of 
that  district,  and  that  the  breaches  were  com<r 
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mitted  in  that  part.  Luce  v.  Izod,  1  H.  &  N. 
245  ;  25  L.  J.,  Ex.  307  ;  2  Jur.,  N.  S.  573. 

To  an  action  on  a  bill  of  exchange,  the  conit 
ath)wed  the  defendant  to  plead  by  way  of  an 
equitable  defence  (leaving  its  validity  to  be 
questioned  on  demurrer))  that  the  defendant 
was  chairman  of  a  company  completely  regis- 
tered under  the  Joint  Stock  Registration  Act, 
that  the  bill  was  drawn  for  the  company's  pur- 
poses, and  accepted  by  the  defendant  as  chair- 
man of  the  company ;  that,  in  order  to  bind  the 
company,  it  ought  to  have  been  accepted  by 
another  director  also,  and  countersigned  by  the 
secretary  ;  that  by  mistake  or  accident  this  was 
omitted  to  be  done,  and  that  It  never  was  in- 
tended that  the  defendant  should  be  bound 
personally.  Burgoyne  v.  Cottrell,  24  L.  J.,  Q. 
B.  28. 

To  a  count  for  not  accepting  petroleum  pursuant 
to  contract,  by  bought  and  sold  notes,  a  plea, 
that  the  real  contract  was  not  that  which  was  con- 
tained in  the  bought  and  sold  notes,  but  was  a 
contract  for  150  cases  of  refined  petroleum,  to 
agree  with  a  sample  shewn  by  the  brokers  at  the 
time  of  making  the  contract,  and  that  the 
brokers,  who  were  acting  as  a^nts  for  both 
parties,  in  drawing  up  the  contract,  by  mistake 
omitted  to  state  therein  that  the  sale  was  by 
sample;  that  the  mistake  was  not  discovered 
until  after  the  defendants  had  received  a  portion  of 
the  petroleum;  that  the  plaintilb  were  never  ready 
and  willing  to  sell  to  the  defendants  any  cases 
of  petroleum  as  the  petroleum  they  so  agreed  to 
sell,  except  a  certain  lot  of  150  cases  ;  that  the 
petroleum  which  the  plaintiff  were  so  ready  and 
willing  to  sell,  in  fact,  did  not  agree  with  the 
sample,  but  was  greatly  inferior  thereto,  and  of 
less  value  ;  and  that  as  soon  as  the  defendants 
discovered  that  fact,  they  refused  to  receive  any 
more  of  it,  and  gave  notice  of  such  refusal  to  the 
plaintiffs,  afEor£  a  good  equitable  defence,  inas- 
much as  the  full  performance  of  the  agreement 
having  become  impracticable,  by  reason  of  the 
default  of  the  plaintiffs,  the  case  was  not  one  in 
which  a  court  of  equity  could  reform  the  con- 
tract or  impose  conditions  upon  the  defen- 
dants. Borrowm^n  v.  Mossel^  16  C.  B.,  N.  S. 
58  ;  33  L.  J.,  0.  P.  Ill ;  10  L.  T.  236  ;  12  W.  R. 
580. 

o.  On  the  Oround  of  Aoquiesoenoe,  Staiid- 
inff  by,  and  Estoppel. 

Mere  laches  in  asserting  a  right  to  an  interest 
executed  is  not  sufficient  in  itself  to  disentitle 
a  party  to  relief  from  a  court  of  equity,  but  he 
may  by  standing  by  waive  or  abandon  his  right. 
Clarke  v.  HaH,  6  H.  L.  Cas.  633  ;  5  Jur.,  N.  S. 
447. 

In  order  to  constitute  acquiescence,  or  a 
waiver,  it  must  be  shewn  that  the  party  said  or 
did  something  to  give  the  court  a  jurisdiction  it 
did  not  possess.  Mere  respectful  acquiescence 
in,  or  submission  to,  the  ruling  of  a  court,  will 
not  amount  to  a  waiver  of  a  right  to  complain 
of  an  illegal  decision.  Beaudry  v.  Montreal 
{^Mayor),  11  Moore,  P.  C.  C.  399. 

If  a  stranger  builds  upon  the  land  of  A.,  sup- 
posing it  to  be  his  own,  and  A.  remains  wilfully 
passive,  equity  will  not  allow  him  to  profit  by 
the  mistake  ;  but  if  the  stranger  knows  that  the 
land  upon  which  he  is  building  belongs  to  A., 
then  A.  may  assert  his  legal  rights,  and  take  the 
2>enefit  of  the  expenditure.    And  a  tenant  build- 


ing on  his  landlord's  land,  in  the  •absence  of 
such  special  circumstances,  acquires  no  right 
against  him  at  the  expiration  of  the  tenancy. 
Ramsden  v.  Dysan^  1  L.  R.,  H.  L.  129  ;  12  Jar., 
N.  S.  506  ;  14  W.  R.  926. 

Where  a  landlord  stands  by  and  sees  a  tenant 
lay  out  money  on  the  faith  of  a  promised  lease, 
this,  though  not  strictly  part  peixormance,  may 
raise  an  equity  analogous  to  that  which  is  raised 
when  one  stands  by  and  sees  his  neighbour 
spending  money  on  his  land.  Nunn  v.  Fabiany 
11  Jur.,  N.  S.  868. 

If  a  man  stands  by  and  allows  another  to 
erect  a  building  on  his  ground,  and  he  after- 
wards agrees  as  to  the  rent  to  be  paid  for  it, 
neither  the  owner  of  the  land,  nor  any  person 
claiming  under  him,  can  dispute  the  right  of  the 
builder  to  use  the  land,  ifold  v.  Wheatcrq/tf 
27  Beav.  510. 

Where  acquiescence  is  relied  on,  it  must  be 
shewn  that  the  person  acquiescing  was  aware  of 
the  matter  in  which  he  acquiesced,  and  of  the 
effect  of  such  acquiescence.  Strange  v.  Faolu, 
4  Giff.  408. 

To  an  action  for  obstructing  the  plaintifTs 
lights  and  depriving  him  of  support  to  his  build- 
ings, an  equitable  plea,  that  the  grievances  com- 
plained of  were  occasioned  by  his  pulling  down 
a  house  and  erecting  another  in  its  place,  which 
he  did  with  the  acquiescence  and  consent  of  the 
plaintiff,  and  on  the  faith  of  such  acquiescence 
and  consent  he  incurred  expenses.  Replication, 
that  the  plaintiff  acquiesced  and  consented  on 
the  faith  of  false  representations  of  the  defen- 
dant, i.  e.,  that  the  grievances  complained  of 
would  not  result  from  his  works : — ^Held,  that 
the  plea  and  the  replication  were  respectively 
good.  Davies  v.  Manhall,  10  C.  B.,  N.'S.  697  ; 
31  L.  J.,  0.  P.  61  ;  7  Jur.,  N.  S.  1247  ;  4  L.  T. 
581 ;  9  W.  R.  866.  See  Smith  v.  Hayety  1  Ir.  R., 
C.  L.  333. 

To  a  scire  facias  against  a  shareholder  in  a 
company  incorporated  by  statute,  on  a  judgment 
obtained  against  the  company,  a  plea  that  he 
became  transferee  of  the  shares  he  held,  a» 
nominee  of  certain  persons  for  their  benefit,  and 
not  for  his  own,  upon  the  representation  of  the 
plaintiff  and  others  that  he  should  incur  no 
liability  in  respect  of  them  ;  that  he  never  was 
to  derive  or  did  derive  any  benefit  from  the 
shares  or  the  company  ;  that  the  company  never 
commenced  the  railway,  and  the  scheme  was 
abandoned,  and  no  benefit  was  ever  acquired  by 
the  company ;  that  the  plaintiff  knew  the  cir- 
cumstances under  which  he  became  transferee 
of  the  shares,  and  stood  by  and  permitted  him 
to  become  such,  and  was  unjustly  and  inequit- 
ably, and  contrary  to  that  representation,  and  in 
fraud  thereof,  seeing  to  charge  and  make  him 
responsible  as  a  shareholder,  is  bad.  Bill  v. 
Richards,  2  H.  &  N.  311  ;  26  L.  J.,  Ex.  409  ; 
3  Jur.,  N.  S.  520. 

The  East  India  Company,  being  entitled  by 
escheat  to  real  property  of  S.  in  India,  in  conse- 
quence of  his  will  not  being  executed  to  pass 
such  estate,  and  his  illegitimacy,  granted  it, 
together  with  all  the  rents  which  had  arisen 
between  the  death  of  the  testator  and  the  date 
of  the  grant,  to  the  plaintiffs,  in  trust  for  the 
persons  entitled  to  the  personal  estate.  To  a 
declaration  on  this  grant  that  the  company  held 
and  enjoyed  the  land,  and  took,  and  had  and 
received  to  their  use  the  rents  of  the  land  from 
the  testator's  death  to  the  date  of  the  grant,  and 
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as  a  breach  the  nonpayment  to  the  plaintifEs, 
and  that  the  crown,  being  entitled  by  escheat, 
had  granted  to  the  plaintiffs  the  rents  due  from 
the  company,  the  company  pleaded  that  the 
testator  appointed  P.  his  executor  in  India,  who 
agreed  with  the  officers  of  the  company  to  grant 
a  lease  of  the  property ;  and  they,  without  the 
company's  knowledge,  entered  into  occupation, 
and  the  rent  was  paid  to  the  date  of  the  grant, 
by  the  government  of  India,  to  P.  during  his 
life,  and  after  his  death  to  T.,  his  executor ;  and 
that  the  government  of  India  and  the  company 
were  ignorant  of  the  fact  that  the  will  was 
invalid,  and  that  the  property  had  escheated  to 
the  crown  or  to  the  coinpany ;  and  that,  not- 
withstanding the  plaintifra  were  aware  of  such 
payment,  they  were  suing  the  company  for  the 
amount  of  such  rents ;  and  that  the  parties 
interested  in  the  will  were  the  same  persons  as 
those  represented  by  the  plaintifiEs ;  and  that 
the  company  was  induced  to  make  the  grant 
sued  upon  in  consequence  of,  and  upon  the  faith 
of,  the  statements  in  a  petition  on  behalf  of  the 
plaintiffs,  setting  out  all  the  facts,  and  that  the 
crown  had  refused  to  entertain  any  memorial  as 
to  the  escheated  property  until  the  concurrence 
of  the  company  had  been  obtained,  and  which 
petition  stated  that  T.  was  in  possession  of  the 
rents  and  profits ;  and  the  plea  averred  that 
the  company,  at  the  time  of  the  grant,  had  no 
knowledge  that  the  company  had  been  in  pos- 
session : — Held,  that  the  plea  was  an  answer  to 
the  action,  and,  semble,  that  it  was  a  good  plea 
in  law.  Billing  v.  Eatt  India  Company^  31 
L.  J.,  Ex.  240. 

To  a  declaration,  that  the  defendants  bought 
of  the  plaintiff  bark  at  61.  per  ton,  and  alleging 
a  delivery  of  the  bark  and  nonpayment  of  the 
price,  the  defendants  pleaded,  as  an  equitable 
plea,  that  the  plaintiff  was  employed  to  sell,  and 
did  sell  the  bark  as  agent  of  C,  and  on  his 
behalf,  at  the  prices  which  had  been  paid  in  the 
preceding  year  for  bark,  with  an  additional  sum 
equal  to  the  expenses  of  carting  and  ricking  the 
bark  in  the  then  present  year  ;  and  the  plaintiff 
represented  that  the  expenses  of  carting  and 
ricking  could  not  be  correctly  ascertained,  but 
that  the  expenses,  added  to  the  price,  averaged 
between  5Z.  and  62.  per  ton,  and  upon  such 
representation,  and  upon  the  plaintiff  agreeing 
that  the  defendants  should  be  liable  to  pay  only 
such  prices  and  expenses  when  they  were  ascer- 
tained, the  defendants  were  induced  to  and  did 
make  the  agreement,  and  they  were  requested 
by  the  plaintiff  to  pay  the  prices  and  expenses 
to  C.  The  plea  alleged  that  the  expenses,  added 
to  the  price,  averageid  only  52.  2«.,  and  that  the 
defendants,  before  action,  paid  to  C,  who  had 
notice  of  the  premises,  the  whole  amount  due,  at 
the  prices,  together  with  the  expenses,  and  C. 
accepted  the  sum  in  discharge  and  satisfaction 
of  the  same,  and  of  all  liability  of  the  defen- 
dants for  and  in  respect  of  the  bark  and  ex- 
penses, of  all  which  the  plaintiff  had  notice 
before  action :  —  Held,  that  the  plea  was  an 
answer  to  the  action,  and  that  parol  evidence 
was  admissible  to  support  it.  Rogers  ▼.  Hadley^ 
2  H.  &  C.  227  ;  32  L.  J.,  Bx.  241  ;  9  Jur.,  N.  S. 
898  ;  9  L.  T.  292. 

A  plaintiff  declared  for  that  he  and  B.  were 
possessed  of  stock  in  trust;  that  the  plaintiff 
had  incurred  expenses  in  the  due  execution  of 
the  trust;  that  M.  caused  it  to  be  represented 
to  the  plaintiff  by  the  defendants  that  the  trust 


had  been  executed,  and  that  he  (li.)  was  en- 
titled to  the  stock  (the  defendants  assuring  the 
plaintiff  that  such  representation  was  true), 
and  they  requested  him  to  execute  a  power  of 
attorney  for  the  purpose  of  effecting  a  transfer 
of  the  stock  to  him  (M.)  ;  that  the  plaintiff  was 
ignorant  whether  M.  was  so  entitled  or  not ; 
and  that  in  consideration  of  the  premises,  and 
that  the  plaintiff  would  execute  the  power  with- 
out requiring  further  proof  of  the  right  of  M., 
the  defendants  promised  the  plaintiff  to  pay 
him  32/.  within  fourteen  days.  Breach,  non- 
payment. A  plea,  that  before  making  the  pro- 
mise the  plaintiff  represented  to  the  defendants 
that  certain  dividends  on  the  stock  had  not  yet 
been  received  by  the  plaintiff ;  that  the  power 
of  attorney  authorized  M.  to  receive  any  such 
unpaid  dividends,  whereof  the  plaintiff  had 
notice;  that  the  defendants,  relying  on  such 
representation, 'made  the  promise,  but  that  the 
same  was  not  true,  inasmuch  as  the  plaintiff 
had  received  one  of  the  dividends  ;  and  that  the 
defendants  would  not  have  made  their  promise 
if  they  had  known  that  the  plaintiff  had  re- 
ceived the  dividend,  is  bad,  on  equitable  grounds^ 
Qorstteh  v.  Cree,  8  C.  B.,  N.  S.  574 ;  29  L.  J., 
C.  P.  308  ;  6  Jur.,  N.  S.  1342 ;  8  W.  R.  543. 

d.  On  the  Gvotuid  of  a  Breaoh  of  Trust. 

To  a  declaration  for  breaking  and  entering  a 
close  and  pulling  down  a  wall,  a  plea  that  B. 
was  seised  in  fee  of  the  land  in  which,  &c.,  in 
trost  to  pay  the  rents  and  profits  to  the  defen- 
dant's wife  for  her  life ;  ana  that  whilst  he  and 
his  wife  were  in  the  occupation  of  the  land,  B., 
in  breach  of  trust,  conveyed  the  land  in  fee  to 
the  plaintiff,  who  had  notice  of  the  breach  of 
trust,  and  that  afterwards,  and  whilst  the  de- 
fendant and  his  wife  were  in  such  occupation, 
the  plaintiff  wrongfully  built  the  wall  which 
incumbered  the  land,  and  prevented  the  defen- 
dant and  his  wife  from  enjoying  it,  wherefore 
the  defendant  in  his  own  right,  and  by  direction 
of  his  wife,  pulled  it  down,  affords  no  defence 
on  equitable  grounds  to  the  action.  Drake  v. 
PyweU,  4  H.  &  0.  78  ;  13  L.  T.  714, 

e.   In  other  Oases. 

To  a  declaration  for  money  lent,  money  paid, 
and  commission  for  the  plaintiff  having  for  and 
at  the  request  of  the  defendant  provided  the 
money  for   paying,  •  and   paid   divers   bills  of 
exchange,  a  plea  on  equitable  grounds  that  the 
defendant  assigned  to  the  plaintiff  for  sale,  and 
as  security  for  the  pa3rment  of  the  moneys,  and  of 
certain  accommodation  acceptances  of  tiie  plain- 
tiff's, goods  described  in  certain  bills  of  lading 
which  the  defendant  also  assigned  to  the  plain- 
tiff as  security,  and  in  order  that  he  might,  out 
of  the  proceeds  of  the  goods  and  by  proper  sales^ 
pay  and  satisfy  the  moneys  and  acceptances ; 
that  the  plaintiff  took  possession  of  the  goods 
and  bills  of  lading,  and  took  such  bad  care  of 
part  of  the  goods  that  the  same  were  deterior- 
ated in  value  and  were  sold  by  the  plaintiff  at 
lower  prices  than  they  might  have  been,  and  he  • 
also  negligently  sold  the  goods  below  the  market 
price,  and  received  the  proceeds ;  that  the  goods 
might  and  ought  to  have  realized  by  the  sales 
more  than  sufficient  to  have  paid  and  satisfied 
the  moneys  and  acceptances,  and  that  through 
the  mere  negligence  of  the  plaintiff  the  security 
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of  the  goods  became  lost  to  the  defendant,  and 
the  gocds  and  the  proceeds  became  and  were 
insufficient  to  discharge  the  acceptances  and 
moneys: — Held,  first,  that  the  plea  was  bad  as 
amounting  to  a  set-off  of  unliquidated  damages ; 
and,  secondly,  that  it  could  not  be  supported  as 
a  plea  of  the  general  issue.  Best  v.  JSill,  8  L. 
R.,  C.  P.  10  ;  42  L.  J..  C.  P.  10  ;  27  L.  T.  490  ; 
21W.  R.  147. 

To  a  declaration  for  money  lent,  money  paid, 
commission  on  payment  of  bills  of  exchange, 
interest,  and  on  accounts  stated,  it  is  not  a  g(K>d 
equitable  defence,  that  the  defendant  assigned 
goods  to  the  plaintiff  under  an  agreement  that 
he  was  to  accept  and  pay  bills  of  exchange 
against  them,  make  advances,  and  pay  charges, 
and  sell  the  goods,  and  satisfy  his  claims  in 
respect  thereof  out  of  the  proceeds,  and  pay  over 
the  balance ;  that  the  goods  would  have  been 
sufficient  to  satisfy  such  claims,  but  by  the 
defendant's  negligence  the  proceeds  became  in- 
sufficient, and  the  claim  in  the  declaration  was 
for  the  insufficiency  caused  by  that  negligence. 

To  a  declaration  containing  a  count  for  money 
awarded  to  be  paid  by  the  defendant  to  the 
plaintiff,  an  equitable  plea  that  before  action 
the  plaintiff  assigned  the  money  for  a  good  con- 
sideration ;  that  the  assignees  gave  express 
notice  to  the  defendant,  and  required  him  to  pay 
the  money;  that  the  assignment  was  still  in 
force,  and  that  the  defendant  remained  liable  to 
pay  tiie  money  to  the  assignees  ;  that  the  plain- 
tiff was  suing  inequitably  and  in  fraud  of  the 
assignment ;  that  the  action  was  not  brought  for 
the  benefit  or  with  the  assent  of  the  assignees, 
who  still  required  the  defendant  to  pay  the 
money  to  them ;  that,  if  the  plaintiff  recovered 
in  this  action,  the  defendant  would  still  be 
forced  to  pay  the  money  to  the  assignees ;  held 
good,  since  on  these  facts  equity  would  grant  an 
absolute,  perpetual,  and  unconditional  injunction 
-  to  the  plaintiff  not  to  sue  for  'his  own  benefit^ 
and  if  the  plaintiff  hereafter  sued  the  defendant 
for  the  same  debt  for  the  benefit  of  the  assignees, 
or  if  circumstances  revested  the  debt  in  him  and 
he  sued  the  defendant  for  his  own  benefit,  this 
judgment  could  not  be  pleaded  as  res  judicata, 
and  would  be  no  bar  to  either  of  such  actions. 
Jeffi  V.  Bay,  1  L.  R.,  Q.  B.  372  ;  36  L.  J.,  Q.  B. 
99. 

When  an  equitable  defence  relied  upon  a  parol 
agreement  alleged  to  have  been  substitutea  for 
the  agreement  under  seal  upon  which  the  plain- 
tiff sued,  held  bad  for  not  snewlng  performance, 
or  excuse  for  non-performance  of  the  alleged 
parol  agreement.  Bntithwick  v.  KUlaloe  State 
Company,  5  Jr.  R.,  0.  L.  559. 

To  an  action  by  lessor  against  assignee  of  a  lease 
for  not  repairing  and  yielding  up  the  premises 
in  repair,  he  pleaded,  that  while  he  was  assignee 
he  demised  the  premises  to  the  plaintiff  for  a 
term  short  of  thirty  days  of  his  own,  the  plaintiff 
covenanting  to  repair  and  yield  up  in  repair,  the 
defendant  finding  timber  and  ironwork,  and 
alleging  that  the  want  of  repair  complained  of 
was  caused  by  the  plaintiff's  default,  and  was  a 
breach  of  his  covenant,  that  the  defendant  was 
'ready  to  find  the  timber  and  ironwork,  and  was 
entitled  to  recover  from  the  plaintiff  the  amount 
of  damage  he  sought  to  recover : — Held,  that  the 
plea  did  not  disclose  either  a  defence  on  equit- 
able grounds,  or  a  defence  at  law,  on  the  prin- 
ciple of  avoiding  circuity  of  action.   Minshull  v. 


Oaheit,  2  H.  &  N.  793  ;  27  L.  J.,  Ex,  194 ;  4  Jur., 
N.  8.  170. 

A  company  guaranteed  a  firm  against  loss  In 
respect  of  their  gross  annual  returns.  To  an 
action  to  recover  the  annual  subscriptions  in 
respect  of  the  guarantee,  the  defendant  pleaded, 
that  by  certain  printed  rules  and  r^ulations 
delivered  to  him  as  the  rules  and  regulations 
under  and  subject  to  which  the  agreement  for 
guarantee  was  to  be  made,  the  amount  of  sub- 
scription payable  by  the  assured  was  to  be 
increased  at  a  certain  specified  per-centage  rate, 
according  to  the  amount  of  admitted  claims  in 
the  previous  year,  and  that  the  defendant  entered 
into  the  contract  upon  the  basis  and  faith  of  such 
rules  and  regulations ;  but  that  the  contract  did 
not  contain  them,  and  other  and  much  less 
advantageous  rules,  with  other  rates,  were  sub- 
stituted, of  which  the  defendant  had  no  notice : 
— Held,  that  the  plea  was  bad,  as  the  facts 
stated  would  not  relieve  the  defendant  from  the 
performance  of  the  contract,  but  would  only 
entitle  him  to  have  it  reformed.  Solv&ncy 
Mutual  Guarantee  Company  v.  Freeman,  7  H. 
&  N.  17  ;  31  L.  J.,  Ex.  197. 

In  an  action  against  a  surety  to  recover  a  part 
of  a  debt,  by  the  first  and  second  counts,  the 
plaintiffs  declared  as  indorsees  of  a  bill  of  ex- 
change drawn  by  them  and  accepted  by  H., 
indorsed  by  the  plaintiffs  to  the  defendant,  and 
by  him  to  the  plaintiffs ;  the  third  and  fourth 
counts  were  upon  another  bill  of  exchange  ;  and 
the  fifth  count  was  upon  a  deed,  whereby  the 
defendant  bound  himself  to  secure  payment  by 
H.  of  his  two  acceptances.  The  counts  upon  the 
two  bills  averred,  that  the  plaintiffs  indorsed  the 
bills  to  the  ddEendant  without  consideration,  in 
order  that  they  might  be  indorsed  by  the  defen- 
dant to  the  plaintiffs  for  the  purpose  of  the 
defendant  becoming  surety  for  the  payment  of 
the  bills  by  the  acceptor  to  the  plaintiff  As  to 
4,606Z.,  part  of  the  money  so  alleged  to  have 
lien  secured  by  the  bills  and  deed,  the  defen- 
dant, in  the  five  counts,  pleaded,  that  the  two  bills 
which  were  guaranteed  by  the  defendant  had 
been  given  for  the  balance  of  the  purchase- 
money  for  certain  stations  in  New  Soutii  Wales, 
previously  purchased  by  H.  from  the  plaintiffs, 
imder  an  agreement  which  provided  that  in  case 
of  any  dispute  between  the  vendors  and  the  pur- 
chasers as  to  any  matter  connected  with  the  sale, 
such  dispute  should  not  annul  the  sale,  but 
should  be  referred  to  arbitration  in  the  manner 
therein  stated ;  and  the  plea  further  stated,  that 
a  dispute  had  arisen  as  to  the  extent  of  land 
comprised  in  the  stations,  that  H.  had  appointed 
S.  as' his  arbitrator,  that  the  plaintiffs  neg- 
lected to  appoint  an  arbitrator,  and  that  S. 
made  his  award  concerning  the  dispute,  and 
thereby  awarded  that  the  plaintiff  should  pay  to 
H.  4,606Z.  in  satisfaction  of  his  claim.  The  plea 
also  stated,  that  H.,  before  the  commencement 
of  the  suit,  claimed  and  offered  to  deduct  and 
set  off  the  sum  of  4,606Z.  against  an  equal 
amount  in  price : — Held,  first,  that  the  plea  con- 
stituted a  good  equitable  defence  to  the  action, 
as  from  the  nature  and  terms  of  the  contract  set 
forth  in  the  plea,  the  compensation  admitted  to 
have  been  awarded  was  an  abatement  of  the 
price  of  the  stations,  and  reduced  pro  tanto  the 
amount  of  the  purchase  money  then  unpaid,  and 
as  in  equity  the  defendant  might  have  claimed 
the  benefit  of  the  amount  of  compensation 
awarded  as  a  deduction,  he  was  entitle!  to  put 
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this  forward  as  a  defence,  on  equitable  grounds, 
to  so  much  of  the  cause  of  action  as  was  covered 
by  that  amount.  Murphy  v.  GImSj  2  L.  K.,  P. 
C.  408  ;  20  L.  T.  461  ;  17  W.  R.  692 ;  6  Moore. 
P.  C.  C,  N.  S.  1. 

Held,  secondly,  that  it  was  not  necessary  to 
the  validity  of  the  plea,  that  it  should  expressly 
aver  that  no  more  of  the  purchase-money  was 
due  than  the  amount  secured  by  the  bills,  or 
that,  in  the  absence  of  an  express  averment,  it 
must  by  the  rule  of  pleading  be  taken  a^inst 
•the  defendant,  that  the  fact  was  otherwise,  as 
the  rule  does  not  apply  tu  the  pleading  of  the 
facts  which  lie  pecuUarly  within  the  knowledge 
of  the  opposite  party.    1  b. 

Held,  thirdly,  that  as  the  plaintiffs  did  not 
reply  to  and  avoid  the  plea  on  equitable  grounds, 
but  demurred,  the  allegations  in  the  plea  were 
to  be  taken  without  any  denial  or  qualifications, 
and  every  fair  and  reasonable  intendment  niade. 
Ih, 

Held,  fourthly,  that  in  considering  the  validity 
of  the  equitable  plea  with  respect  to  parties,  it 
was  necessary  to  bear  in  mind  that  H.  was  not  a 
necessary  party  to  the  action,  as  a  court  of 
equity  could,  without  making  H.  a  party,  grant 
an  unconditional  injunction  restraining  the  plain- 
tiffs from  issuing  execution  upon  a  judgment,  so 
far  as  related  to  4,6062.,  to  which  the  plea  ap- 
plied.   Ih, 

4.  IKTEBFEBEKCE  OF  EQUITY. 

• 

Where  a  defendant  at  law  pleads  an  equitable 
plea,  a  court  of  equity  will  not  interfere  by  in- 
junction to  restrain  the  action  on  grounds  iden- 
tical with  those  averred  in  the  plea,  if  the  court 
of  law  can  give  the  same  relief  as  a  court  of 
equity.  Waterlow  v.  Baeon^  2  L.  R.,  Eq.  514  ; 
35  L.  J.,  Ch.  643  ;  12  Jur.,  N.  S.  614. 

But  equity  will  interfere  if  a  court  of  law 
cannot  give  such  relief  as  a  court  of  equity,  or  if 
the  case  cannot  be  determined  there  on  the 
merits,  or  if  the  circumstances  are  such  that  a 
court  of  equity  would  grant  an  injunction  such 
as  the  court  of  law  could  not  award.    Ih, 

Where  a  defendant  has  an  equitable  defence, 
he  is  not  compelled  to  plead  It,  but  may  proceed 
in  equity  to  restrain  the  plaintiff  from  his 
action.  Kirig^ord  v.  Swin/ord,  28  L.  J.,  Ch. 
413  ;  6  Jur.,  N.  S.  261 ;  S.  P.,  Oomjpertz  v. 
Pooleyj  4  Drew.  448  ;  28  L.  J.,  Ch.  484  ;  5  Jur., 
N.  S.  261. 

Although  the  common  law  court  has  full  juris- 
diction, and  his  plea  is  a  full  bar  to  the  action. 
Urans  v.  JBremridgej  2  Kay  &  J.  174  ;  26  L.  J., 
Ch.  102  ;  2  Jur..  N.  S.  134.  Affirmed,  8  De  G., 
M.  &  G.  100 ;  25  L.  J.,  Ch.  334  ;  2  Jur.,  N.  S. 
311. 

An  action  was  brought  by  the  representatives 
of  a  lunatic  against  an  auctioneer,  by  the  agent 
of  the  committee,  for  moneys  come  to  his  hands, 
part  of  the  lunatic's  estate ;  the  auctioneer 
pleaded  at  law  that  he  had  paid  some  of  these 
moneys,  by  the  order  of  the  committee's  agent, 
for  the  use  of  the  lunatic.  The  fact  of  such  pay- 
ment, in  manner  pleaded,  was  disputed  : — Held, 
that  the  principal  question  was  the  question  of 
fact,  whether  the  pleas  could  be  proved  or  not ; 
that  without  deciding  whether  the  pleas,  if 
proved,  afforded  either  a  legal  or  an  equitable 
defence,  a  court  of  equity  would  not  restrain  the 
action.  Farehrother  v.  Welchman^  3  Drew.  122  ; 
24  L.  J.,  Ch.  410  ;  1  Jur.,  N.  S.  126. 


6.  Replications. 


In  what  Cases.] — ^A  policy  of  assurance  was 
effected  on  the  life  of  H.,  one  of  the  stipulations 
in  which  was,  that  he  should  not  depart  beyond 
the  limits  of  Europe,  or  enter  into  or  be  employed 
in  any  military  service  except  within  Great 
Britain  or  Ireland,  or  in  any  naval  service  what- 
soever ;  provided,  however,  that  he  should  be  at 
liberty  to  visit  Tangiers,  or  any  other  port 
within  the  Meditorranean,  but  should  not  reside 
out  of  Europe,  at  any  place  in  the  Mediterranean 
beyond  three  months,  or  go  into  the  interior  of 
Afoa  or  Africa.  In  an  action  on  this  policy,  the 
company  pleaded  that  H.  departed  beyond  the 
limits  of  Europe  otherwise  than  by  visiting 
Tangiers  or  any  other  part  within  the  Mediter- 
ranean, whereby  the  policy  became  void.  The 
court  refused  to  allow,  for  replication  on  equit- 
able grounds,  facte  shewing  that  at  the  making 
the  policy  it  was  stipulated  that  it  should  not  be 
vitiated  by  reason  of  H.  carrying  on  business  at 
Gibralter,  or  that  he  visited  ports  and  places 
out  of  Europe,  but  allowed  a  replication  of  leave 
and  licence  by  the  company  to  H.  to  depart 
beyond  the  limits  of  Europe.  Rttit  v.  Scottish 
Equitable  Life  Assurance  Society,  2  H.  &  N.  19  ; 
26  L.  J.,  Ex.  279  ;  3  Jur.,  N.  S.  417. 

Action  by  a  shipowner  upon  a  charter-party 
for  non-payment  of  freight  by  the  charterer,  and 
for  money  payable  for  freight,  and  on  an  account 
stated.  Pleas,  a  discharge  before  breach ;  pay- 
ment, and  (on  equiteble  grounds)  a  parol  release 
of  the  plaintiff  by  the  defendant  after  the  cause 
of  action  accrued.  A  replication,  that,  before 
action  accrued,  and  before  release,  or  discharge 
or  payment,  all  the  right,  title,  and  interest  of 
the  plaintiff  in  the  ship,  and  in  the  charter-party, 
were  assigned  to  S.,  and  then  became,  and  are 
vested  in  him,  of  which  the  defendant  had  notice 
before  the  release  or  discharge  or  payment ;  that 
the  plaintiff  released  and  discharged  the  defen- 
dant, and  made  the  payment  without  the 
authority,  knowledge  or  consent  of  S.;  that 
the  release  and  discharge  were  given  by  the 
plaintiff  to  the  defendant,  and  obtained  by  the 
defendant  from  the  plaintiff,  and  the  payment 
made  fraudulently,  and  with  the  intent  to  de- 
fraud S.,  and  prevent  him  from  recovering  in 
respect  of  the  causes  of  action,  and  that  the 
action  was  brought  by  S.,  in  the  name  of  the 
plaintiff,  on  behalf  of  S. ;  that  the  plaintiff  had 
no  interest  in  the  action,  and  that  it  had  been 
commenced  and  carried  on  for  the  sole  use  and 
benefit,  and  at  the  sole  expense  and  cost  of  S. — is 
a  good  replication,  on  equitable  grounds.  De 
Pothonier  v.  De  Mattos,  El.  Bl.  &  El.  461  ;  27 
L.  J.,  Q.  B.  260  J  4  Jur.,  N.  S.  1034. 

Action  on  4  Anne,  c.  16,  s.  27,  by  one  tenant  in 
common  against  another  for  not  accounting  for 
rent  received  by  him.  Plea,  that  before  the  receipt 
of  the  rent,  the  plaintiff  and  the  defendant,  by 
deed,  demised  the  premises  to  W.  for  a  term  of  600 
years,  which  by  divers  mesne  assignments  vested 
in  the  defendant.  Equiteble  replication,  that 
the  deed  was  a  mortgage  to  secure  a  sum  of  money 
and  interest ;  that  the  defendant  received  more 
than  sufficient  to  pay  the  mortgage  debt,  interest 
and  costs,  and  he  accordingly  paid  the  same : — 
Held,  that  the  court  could  not  deal  with  the  re- 
plication, since  they  had  no  power  to  compel  a 
reconveyance,  and  therefore  ordered  it  to  be 
struck  out.  Oorely  v.  Gorely,  1  H.  &  N.  144. 
A  replication,  on  equitable  grounds,  to  a  plea 
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of  infancy,  that  the  defendant  fraudulently  con- 
tracted the  debt  by  means  of  a  false  and  fraudu- 
lent representation  that  he  was  of  age,  is  bad,  on 
the  ground  of  departure,  and  as  disclosing  no  an- 
swer in  equity.  De  Roo  v.  Foster^  12  C.  B.,  N. 
8.  272  ;  S,  P.,  Bartlett  v.  WelU,  1  B.  &  S.  836  ; 
31  L.  J.,  Q.  B.  57  ;  8  Jur.,  N.  S.  762. 

A  first  count  set  out  a  contract,  under  seal,  be- 
tween the  plantiffs  and  the  defendants,  whereby 
it  was  agreed  that  the  former  should  build  for 
the  latter  a  steam-ship,  upon  the  terms  that  if 
at  any  time,  before  or  after  the  completion  of 
the  vessel,  any  alterations  should  be  required  by 
the  defendants,  such  alterations  should  not  be 
made  by  the  plaintiffs  unless  on  the  authority  of 
a  letter,  signed  by  the  secretary  of  the  defen- 
dants, stating  that  the  court  of  directors  had 
directed  such  alterations  to  be  made.  Breach, 
that  the  plaintiff  completed  the  vessel,  and 
actually  delivered  the  same,  yet  the  defendants 
did  not  pay.  A  second  count  alleged,  that 
during  the  progress  of  the  works  the  defendants 
required  certain  alterations  to  be  made  in  the 
building  of  the  ship,  extra  works,  which  were 
accordingly  performed  by  the  plantiffs ;  and 
that  the  defendants  discharged  the  plaintiffs  from 
the  stipulation  in  the  agreement  that  such  altera- 
tions snould  not  be  made  except  on  the  authority 
of  a  letter,  signed  by  the  secretary,  stating  that 
the  court  of  directors  had  directed  such  altera- 
tions to  be  made,  yet  the  defendants  did  not  pay. 
Plea,  in  respect  of  the  alterations,  that  the 
agreement  in  the  first  count  was  the  deed  both 
of  the  plaintiff  and  the  defendants,  and  that 
there  was  no  contract  between  the  plaintiffis  and 
the  defendants  relating  to  the  alterations  other 
than  the  deed ;  and  Uiat  the  discharge  in  the 
second  count  was  not  a  discharge  by  deed  ;  and 
that  the  plaintiffs*  claim  was  founded  on  the 
deed,  and  no  other  contract.  A  replication,  on 
equitable  grounds,  that  the  defendants,  by  parol, 
and  without  any  letter  signed  by  their  secretary, 
according  to  the  agreement,  directed,  required 
and  authorized  the  plaintiff  to  make  the  altera- 
tions ;  and  that  they,  at  the  request  and  by  the 
authority  of  the  defendants,  made  the  alterations ; 
and  the  defendants  afterwards  took  to  the  ship, 
and  receive  and  enjoyed  the  same,  and  the 
benefit  of  the  alterations ;  and  that,  by  reason 
of  the  premises,  the  plaintiffs  were  in  equity 
discharged  by  the  defendants  from  the  stipula^ 
tion  in  the  first  count  mentioned,  is  a  bad  re- 
plication. Thames  Ironworks  Company  v. 
Boyal  Mail  Steam- Packet  Company ^  13  C.  B., 
N.  8.  358  ;  31  L.  J.,  C.  P.  169 ;  8  Jur.,  N.  8. 
100. 

To  an  action  on  a  policy  of  assurance,  a  plea 
that  the  policy  was  made  upon  the  terms  of  a 
previous  proposal,  and  upon  the  express  condition 
that,  if  any  statement  in  the  proposal  was  un- 
true, the  policy  should  be  void,  and  that  a  par- 
ticular statement  was  untrue.  Replication, 
that,  before  the  policy  was  made,  the  defendants 
issued  a  prospectus  containing  a  statement,  that 
all  policies  effected  by  them  should  be  indisput- 
able, except  in  cases  of  fraud,  and  that  the 
plaintiff  effected  the  policy  on  the  faith  of  such 
representation.  Rejoinder,  that  the  policy  was 
made  on  the  basis  of  the  proposal,  and  that  there 
was  not  before  or  at  the  time  of  the  making  of 
the  policy,  any  promise  by  the  defendants  that 
the  policy  should  be  indisputable  except  in  cases 
of  fraud,  except  that,  b(^ore  the  proposal,  the 
defendants  issued  the  prospectus  containing  such 


statement  : — ^Held,  that  the  rejoinder  waa  bad, 
and  that  the  replication  on  equitable  grounds 
was  a  good  avoidance  of  the  plea.  Wood  v. 
DwarriSy  11  Ex.  493  ;  25  L.  J.,  Ex.  129. 

It  is  doubtful  whether  it  is  allowable  in  an 
action  for  a  mere  pecuniary  claim,  in  answer  to 
a  plea  raising  a  l^al  bar,  to  reply  matter  merely 
shewing  a  claim  maintainable,  if  at  all,  in  equity 
and  for  a  different  amount.  Hunter  v.  GibhonSj 
1  H.  &  N.  459  ;  26  L.  J.,  Ex.  1 ;  2  Jur.,  N.  8. 1 249. 

A  replication  on  equitable  grounds  may  be  a 
good  legal,  as  well  as  an  equitable  answer,  to  a 
legal  plea ;  but  where  the  plea  is  pleaded  on 
equitable  grounds,  the  replication  must  also  be 
considered  on  equitable  grounds.  VorUy  v. 
Barrett,  I  C.  B.,  N.  S.  225  ;  26  L.  J.,  C.  P.  1. 


VIII.  AMENDMENT. 

1.  GSNEBALLT. 

Power  of  Amendment — ^Extent  ol — Section 
222  of  15  &  16  Vict.  c.  76,  applies  to  all  pleading 
in  the  superior  courts,  whether  the  action  was 
commenced  there  or  not.    MeuUter  v.  Rose^  13 

C.  B.  162  ;  22  L.  J.,  C.  P.  78. 

Vet  10  ae  to  entirely  change  Canse  of  Aetion.] 

— The  plaintiff  and  the  defendant  each  had  a 
lease  of  a  field  from  each  of  two  tenants  in  com- 
mon. The  defendant  entered  the  field,  and  cut, 
made  into  hay,  and  removed  a  crop  of  growing 
grass.  He  also  put  a  lock  on  the  gate  of  the 
fidd,  but  the  gate  was  always  kept  locked.  In 
an  action  of  trespass  and  trover  by  the  plaintiff 
against  the  defendant : — Held,  that  it  would  not 
lie,  as  they  were  tenants  in  common,  and 
nothing  amounting  in  law  to  an  ouster  having 
occurr^  and  that  the  plaintiff  could  not  amend 
his  declaration  by  changing  the  action  into  one 
of  account,  under  4  Anne,  c.  16,  s.  27,  since  that 
would  be  to  change  the  entire  character  of  the 
action  and  the  questions  at  issue.  Jacobs  v. 
Seuiard,  5  L.  R.,  H.  L.  464  ;  41  L.  J.,  C.  P.  221 ; 
27  L.  T.  185. 

When  Defect  not  objected  to. J— Where  a  writ 
had  been  issued,  and  a  declaration  delivered,  in 
which  a  blank  was  left  for  the  christian  name 
of  the  defendant,  to  which  he  pleaded,  and 
afterwards  gave  a  written  consent,  signed  with 
his  name  in  full,  to  an  order  for  payment  of  the 
debt,  on  which  judgment  was  signed  ;  the  court, 
a  year  and  a  half  alter  the  judgment  was  signed, 
amended  the  declaration  and  judgment,  by 
inserting  the  christian  name  of  the  defendant, 
in  order  to  enable  the  plaintiff  to  proceed  to 
outlawry.      Wood  v.  Hume,  1  B.  C.  Rep.  189  ;  4 

D.  &  L.  136  ;  16  L.  J.,  Q.  B.  319  ;  10  Jur.  1008. 

Yenne — Gronndi  [for  change.] — ^The  court  will 
not  amend  a  declaration,  by  changing  the  venue, 
unless  the  plaintiff  shews  substantial  ground  for 
it.  Fife  V.  Botmtead  or  Bouffieldj  2  D.,  N.  8. 
705  ;  12  L.  J.,  Q.  B.  186  ;  7  Jur.  491. 

Where  a  plaintiff  is  entitled  to  amend  his 
declaration,  by  changing  the  venue,  as  a  matter 
of  right,  the  court  will  not,  at  the  instance  of 
the  defendant,  impose  terms.  Turnley  v.  Lon^ 
don  and  North-  Western  Railway  Company y  16 
C.  B.  575. 

Bamaffes  —  Claim  changed  according  to 
Verdict.  J— Where  the  damages  were  laid  at  102., 
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though  the  sum  sought  to  be  recovered  was 
1502.,  and  the  juiy  returned  a  verdict  for  1502., 
the  court  made  a  rule  absolute  for  amending  the 
declaration  by  increasing  the  damages.  Tebbs  v. 
Barron^  5  ScoU,  N.  B.  837  ;  4  M.  &  G.  844  ;  12 
L.  J.,  C.  P.  33. 

To  an  action  on  a  bill  of  exchange  the  defen- 
dant pleaded  that  he  did  not  accept,  and  proved 
that  tne  bill  was  accepted  by  his  partner  in  the 
name  of  the  firm,  and  included  a  private  debt 
due  from  the  partner,  as  well  as  a  debt  due  from 
the  firm.  The  defendant  had  given  the  partner 
no  authority  to  accept  in  the  name  of  tne  firm 
for  his  private  debt  .  Qusere,  whether  the  plea 
was  proved.  In  such  a  case  the  court  amended 
the  declaration  by  adding  a  count  for  the  con- 
sideration*, and  directed  a  verdict  to  be  entered 
for  the  sum  really  due  from  the  firm  upon  terms. 
Meiton  v.  Deacon,  2  L.  R.,  G.  P.  20. 

Cause  of  Attion — ^When  Change  Immaterial.] 
— ^A  plaintiff  declared  as  for  an  injury  to  land  in 
his  possession,  which,  however,  turned  out  on 
the  trial  to  have  been  in  the  possession  of  his 
tenant.  The  real  question  in  controversy  be- 
tween the  parties  was,  whether  the  land  was  the 
plaintiffs  property,  and  whether  there  was  a 
right  of  way  across  it : — Hdd,  that  the  judge 
had  power  to  amend  the  declaration,  so  as  to 
adapt  it  to  an  injury  to  the  plaintiffs  rever- 
sionary interest.  May  v.  Footncr,  5  El.  &  Bl. 
505  ;  25  L.  J.,  Q.  B.  32  ;  1  Jur.,  N.  S.  1019. 

luYolTiBg  Diiferent  Cause  of  Aetion.] — ^An 
amendment  will  not  be  allowed  at  the  trial, 
where,  in  tort,  the  plaintifi!  has  stated  one  cause 
of  action,  and  the  evidence,  failing  to  sustain  it, 
has  endeavoured  to  raise  another  one.  Bran^ 
worth  V.  Foihaw,  10  W.  R.  760. 

Arbitration.] — ^The  court  will  not  allow 

an  amendment  so  as  to  introduce  a  new  cause  of 
action,  where  a  cause  has  been  referred  by  con- 
sent under  an  order  which  does  not  reserve 
power  to  the  arbitrator  to  amend.  Nor  will  they 
permit  the  plaintiff  to  revoke  the  submission, 
there  being  no  suggestion  of  any  breach  of  faith 
on  the  part  of  the  defendant.  Smurthwaite  v. 
Richarduon,  15  C.  B.,  N.  S.  463. 

Statutes  in  Xargin  of  Plea.] —The  court 
allowed  a  defendant  to  amend  a  plea  of  not 
guilty  by  statute  by  inserting  in  the  margin 
statutes  necessary  to  justify  the  trespass  com- 
plained of,  after  verdict  for  the  defendant  and  a 
rule  nisi  to  set  it  aside.  Edwards  v.  Hodges^ 
16  C.  B.  477  ;  24  L.  J.,  M.  C.  81, 121  ;  1  Jur., 
N.  S.  91. 

When  Pleading  Embarrassing.] — ^To  an  action 
on  a  mortgage  deed  the  defendant  pleaded  the 
3  &  4  Will.  4,  c.  42,  to  which  the  plaintiff  re- 
plied, that  the  defendant  before  action  made  an 
acknowledgment  that  the  debt  remained  unpaid 
and  due  to  the  plaintiff,  and  that  the  action  was 
brought  within  twenty  years  after  the  acknow- 
ledgment. The  court  directed  this  replication  to 
be  amended,  as  being  so  framed  as  to  prejudice 
the  fair  trial  of  the  cause ;  but  refused  to  give 
the  defendant  the  costs  of  the  application,  or  to 
compel  the  plaintiff  to  specify  the  date  of  the 
acknowledgment  on  which  he  relied.  Forsyth 
v.  Bristoto0,  8  Ex.  347  ;  22  L.  J.,  Ex.  70 ;  17 
Jur.  46. 


Costs.] — When,  upon  a  rule  to  strike  out 

or  amend  a  plea,  on  the  ground  that  it  is  calcu- 
lated to  prejudice,  embarrass,  or  delay  the  fair 
trial  of  the  action,  the  court  does  not  make 
absolute  any  part  of  the  rule  in  terms,  either  to 
strike  out  or  amend  the  plea^  but  the  rule  made 
is  to  amend  another  plea,  so  as  to  raise  a  certain 
question,  and  no  order  is  made  as  to  costs,  the 
costs  are  costs  in  the  cause.  Barnes  v.  Ifay- 
ward,  1  H.  &  N.  242  ;  25  L.  J.,  Ex.  318. 

Omission  to  Plead  Statute  of  Limitations.] — 
In  an  action  for  goods  bargained  and  sold,  where 
the  defendant  pleaded  a  set-off,  the  particulars 
of  which  had  not  been  delivered  till  alter  joinder 
of  issue,  the  judge  considered  he  had  no  power 
to  allow  the  pluntiff  at  the  trial  to  reply  the 
statute  of  limitations  to  the  plea  of  set-off. 
Braneker  v.  Crozier,  16  L.  T.  391. 

Plea  of  Statute — ^Form  ol] — ^When  a  plea  is 
in  accordance  with  the  construction  put  upon 
a  statute  by  the  judge  at  nisi  prius,  and  leave  is 
given  to  move  the  court,  it  is  not  necessary  to 
amend  the  plea  by  inserting  the  exact  words  of 
the  statute.     Tulley  v.  Corrie,  16  L.  T.  796. 

When   Leave  Reserved  to  enter  Vonsuit.] — 

Every  reservation  of  leave  to  enter  a  nonsuit 
carries  with  it  an  implied  condition  that  the 
court  may  amend  the  declaration,  if  necessary, 
in  such  a  manner  as  to  raise  the  real  question  in 
issue  between  the  parties.  Indermaur  v.  Bam^s, 
14  W.  R.  586,  589. 

When  Cause  Substantially  Stated.]— A  plain- 
tiff bought  of  the  defendant  the  household  fur- 
niture, fixtures,  utensils  in  trade,  &c.,  of  a 
public-house,  "as  per  inventory  taken  by  W. 
W.,"  for  2622.,  upon  a  representation  by  the 
defendant  that  the  receipts  of  the  house  were 
SOI,  per  month,  which  representation  turned  out 
to  be  false.  In  an  action  for  this  misrepresenta- 
tion, the  declaration  alleged  the  agreement  to  be 
for  the  purchase  of  the  goodwill,  furniture,  fix- 
tures, &c. :— Held,  that  the  declaration  substan- 
tially stated  the  true  nature  of  the  agreement, 
and  that,  at  all  evento,  the  court  would,  if 
necessary,  amend  it.  dater  v.  Wood,  19  C.  B., 
N.  S.  286. 

The  court  has  power  to  amend  the  record 
where  leave  to  move  to  enter  a  verdict  is  re- 
served, notwithstanding  the  judge  at  the  trial  ex- 
pressly refuses  to  allow  an  amendment,  or  to 
reserve  leave  to  amend.    lb, 

Unintentional  Omission.] — When  to  a  declara- 
tion on  contract  there  is  a  plea  of  payment 
which  could  not  have  been  intended  to.  admit 
the  liability  contended  for  by  the  plaintiff,  the 
court  will  allow  the  defendant  to  amend.  HeTi- 
derson  v.  Squire,  4  L.  R.,  Q.  B.  170  ;  38  L.  J., 
Q.  B.  73  ;  19  L.  T.  601 ;  17  W.  R.  519  ;  10  B.  & 
a  183. 

A  plaintiff  brought  an  action  for  injury  to  his 
land.  The  defendant  pleaded  a  right  of  way 
under  the  Prescription  Act,  and  at  common  law. 
At  the  trial,  after  the  counsel  for  the  defendant 
had  summed  up  his  evidence,  the  judge  allowed 
an  amendment  by  adding  a  plea  of  a  limited 
right  of  way  over  the  land  at  such  times  of  the 
year  when  certain  fields  of  the  defendant  were 
under  cultivation.    A  verdict  was  entered  for 
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the  plaintiff  by  consent  on  all  the  other  issues, 
and  the  jury  found  the  issue  raised  by  the 
added  plea  for  the  defendant : — Held,  that  the 
amendment  was  properly  allowed  and  that  the 
added  plea  was  valid.  Jones  v.  Bulheley,  24 
L.  T.  104. 

Where  a  defendant  pleaded  never  indebted  to 
an  action  for  money  lent,  and  issue  was  joined 
thereon,  the  court  refused  to  allow  him  to  sub- 
stitute a  plea,  that  the  money  was  lent  for  the 
purpose  of  purchasing  shares  in  a  foreign  lottery 
and  reselling  them  in  England.  Ritchie  v.  Van 
Golden,  9  Ex.  762  ;  18  Jur.  385. 

2.  Pleas  in  Abatement. 

Hot  Amendable.] — Pleas  in  abatement  are  not 
amendable,  because  dilatory  and  not  to  the 
merits.    Atkinson  y. ,  2  Chit.  5. 

Puis  darrein   oontiniiaace — ^Lapse  of  an  As- 

siie.] — ^A  plea  puis  darrein  continuance  may  be 
amended  on  terms,  though  an  assize  has  elapsed 
since  it  was  pleaded.  Holroyd  v.  Reed,  5  Q.  B. 
594';  D.  &  M.  483  ;  13  L.  J.,  Q.  B.  130 ;  8  Jur. 
81. 

Amendment  on  Payment  of  Costs.] — Under 
the  rule  of  Michaelmas,  1654,  s.  17,  a  party  has 
a  right  to  amend  after  plea  in  abatement  on  pay- 
ment of  costs,  but  the  court,  or  a  judge,  has  a 
discretion  to  allow  him  to  amend  without  costs. 
Wall  V.  Lyon,  9  Bing.  411 ;  2  M.  &  Scott,  579  ; 
1  D.  P.  C.  714. 


3.  Penal  Actions. 

Amendment  without  Seeuritj.] — The  court 
will  allow  a  plaintiff  to  amend  his  declaration 
even  in  a  penal  action,  and  without  compelling 
him  to  give  security  for  costs.  Jones  v.  Edwards, 
6  D.  P.  C.  369  ;  3  M.  &  W.  218  ;  1  H.&  H.  44  ;  2 
Jur.  207. 

Vo  new  Cause  of  Action.^ — ^And  the  amend- 
ment prayed  for  does  not  introduce  any  new 
substantive  cause  of  action.  Maddock  v.  Ham- 
met,  7  T.  R.  55. 

After  Time  limited.] — ^And  after  the  time 
limited  for  bringing  another  action,  there  hav- 
ing been  no  unnecessary  delay  in  his  proceed- 
ings.    Cross  T.  £aye,  6  T.  R.  543. 

Effeet  of  Delay.] — But  the  court  will  not  per- 
mit any  amendments  to  be  made  where  the 
plaintiff  has  been  guilty  of  delay  in  carrying  on 
the  suit.  Ranking  v.  Marsh,  8  T.  R.  30  ;  8.  P., 
Steel  V.  Sotoerby,  6  T.  R.  161. 

And  it  was  held  an  unreasonable  delay  where 
the  action  had  been  depending  for  four  years. 
OoffY.  Popplewell,  2  T.  R.  707. 

After  Demurrer.] — The  court  will  not  permit 
any  amendment  after  a  demurrer  to  the  declara- 
tion where  the  amendment  would  not  tend  to 
the  furtherance  of  justice.  Matthews  v.  Smith, 
1  Hodges,  175  ;  S,  P.,  Bvans  v.  Stevens,  4  T.  R. 
228. 

Withdrawal.] — ^Nor  when  the  plaintiff  with- 
draws the  record.  Wood  v.  Orimxoood,  5  M.  & 
R.  584. 


Aetion  for  Penalty— Change  of  Venue.]— A 
declaration  for  a  penalty  was  amended  by 
altering  the  venue  from  the  county  at  large  to 
an  inferior  jurisdiction,  after  the  time  limited  for 
commencing  a  new  action  ;  the  particularity  of 
the  declaration  making  it  appear  probable  to  the 
court  that  the  plaintiff  was  proceeding  on  the 
same  fact  for  which  the  action  was  originally 
brought,  when  laid  by  mistake  in  the  wrong 
county,  though  there  was  no  affidavit  that  it  was 
the  same.    Petre  v.  Craft,  4  East,  433. 

Where  two  Causes  of  Aetion.]— So  also 


in  another  case,  though  it  appeared  that  there 
were  distinct  causes  of  action  m  the  two  different 
counties,  upon  an  affidavit  that  the  plaintiff 
proceeded  on  a  mistake  in  supposing  that  both 
causes  of  action  could  be  proved  in  the  county 
where  the  election  was  holden.  Dover  v.  Mes- 
taer,  5  East,  435 ;  1  Smith,  123. 

When  not  Allowed.]  —  In  an  action  to 

recover  penalties  against  a  sheriff's  officer  for 
extortion,  under  the  32  Geo.  2,  c.  28,  the  court 
would  not  allow  the  declaration  to  be  amended 
by  inserting  new  counts  on  23  Hen.  6,  c.  9. 
Wright  v.  Ager,  5  Moore,  330. 

Mistake  of  Jury.]— The  record  in  a  penal 


action,  where  the  jury  by  mistake  gave  damages 
being  carried  by  writ  of  error,  the  plaintiff  maj 
enter  a  remittitur  of  the  damages  on  the  record, 
and  the  transcript  may  be  made  conformable 
thereto.  Hardy  v.  Cathcart,  1  Marsh.  180 ;  5 
Taunt.  11. 

4.  By  Judge  at  Tbial. 

Objeetion  must  be  Raised.] — ^An  objection  to 
the  form  of  action  should  be  expressly  taken  at 
nisi  prius,  in  order  that  the  judge  may  make 
such  amendment  as  may  be  necessary  for  the 
purpose  of  determining  the  real  question  in  con- 
troversy.   Marks  v.  Feldham,  10  B.  &  S.  371. 

Time  of  Applieation.] — ^The  proper  time  to 
apply  for  an  amendment  of  pleadings  is  at  the 
conclusion  of  the  ai>plicant*s  case ;  but  a  judge, 
sitting  without  a  jury,  may  in  his  discretion 
^ow  an  amendment  after  he  has  begun  deliver- 
ing his  decision.  Rainy  v.  Bravo,  4  L.  R.,  P.  C. 
287  ;  27  L.  T.  249  ;  20  W.  R.  873. 

When  Amendment  Demurrable.] — ^A  judge  at 
nisi  prius  ought  not  to  amend  a  pleading,  if  the 
effect  would  be  to  render  it  demurrable.  Eoan^ 
V.  Powu,  1  Ex.  601;  11  Jur.  1043;  S,  P., 
Martyn  v.  Williams,  1  H.  &  N.  817  ;  26  L.  J.,- 
Ex.  117. 

Prejudicial  to  Defendant.^ — It  is  not  an  objec- 
tion sufficient  to  prevent  a  judge  from  amending 
a  declaration,  that  the  defendtmt  may  be  there- 
by deprived  of  the  means  of  moving  in  arrest 
of  judgment.  Harvey  v.  Johnston,  6  D.  &  L.. 
120 ;  6  C.  B.  295  ;  17  L.  J.,  C.  P.  298 ;  12  Jur. 
981. 

Insertion  of  Partienlars.]— -A  plea  of  justifica- 
tion in  an  action  for  a  malicious  prosecution,  on 
a  charge  of  receiving  stolen  goods,  alibied  that 
the  goods  had  been  stolen  by  *^  some  persons  un- 
known," and  the  evidence  shewed  that  the 
plaintiff  had  received  the  goods  from  a  servant 
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of  the  defendant,  named  John  Press: — Held, 
that  the  judge  had  properly  exercised  his  dis- 
cretion in  allowing  the  plea  to  be  amended,  by 
striking  out  the  words  "  some  person  unknown,** 
and  substituting  the  words  "  one  John  Press." 
Pratt  V.  Hanhwry,  14  Q.  B.  190  ;  19  L.  J.,  Q.  B. 

17  ;  13  Jur.  1003. 

Where  Pleadings  contrary  to  Intention.] — 

Where  pleadings  are  informal,  and  do  not  raise 
the  question  the  parties  intended  to  raise,  the 
court  or  a  judge  is  bound  to  alter  them,  so  as  to 
make  them  in  accordance  with  the  intention  of 
the  parties.    Ritchie  y.  Van  Gelder,  9  Ex.  762  ; 

18  Jur.  385. 

But  when  pleadings  raise  the  question  in  dis- 
pute between  the  parties,  it  is  discretionary  with 
the  court  or  judge  whether  they  will  allow  others 
to  be  substituted  in  order  to  raise  some  other 
question.    lb. 

Therefore,  where  issue  was  joined  on  never  in- 
debted, the  court  held  itself  not  bound  to  allow 
a  plea  of  illegality  of  consideration  for  the  con- 
tract between  the  parties  to  be  substituted  for 
never  indebted,  although  it  was  sworn  that  that 
illegality  was  the  real  question  in  controversy 
between  the  parties.    Ih, 

Where  Custom  Proved  but  not  Pleaded.] — ^A 

declaration  that  the  plaintiff  entered  into  the 
service  of  the  defendant  as  a  commercial  traveller 
at  a  yearly  salary,  and  that  he  agreed  to  continue 
him  in  his  employ  for  a  whole  year,  and  that  he 
discharged  him.  It  was  proved  that  there  was  a 
usage  in  the  trade  that  commercial  travellers 
should  be  dismissed  with  a  three  months'  notice  : 
— Held,  that  the  contract  was  not  proved,  the 
condition  as  to  the  notice  not  being  in  defeas- 
ance of  the  contract,  but  forming  part  of  it,  but 
that  the  plaintiff  ought  to  have  been  allowed  to 
amend  at  the  trial,  without  costs.  Metzner  v. 
Bolttm,  9  Ex.  518  ;  2  C.  L.  R.  685  ;  23  L.  J.,  Ex. 
130. 

Inserting  Claim  for  Intereet.] — A  judge  al- 
lowed a  declaration,  in  an  action  on  a  mortgage 
deed,  to  be  amended  b^  inserting  a  claim  of 
interest,  and  after  an  objection  to  the  stamp  on 
the  deed,  the  plaintiff  abandoned  the  claim  of 
interest,  and  the  judge  gave  leave  to  alter  the 
record  again,  by  striking  out  the  part  inserted  to 
which  the  defendant  objected.  On  a  motion 
to  restore  the  record  to  its  condition  as  first 
amended,  the  court  refused  to  interfere  with  the 
discretion  of  the  judge.  Morgan  v.  Pike^  14 
C.  B.  473  ;  23  L.  J.,  0.  P.  64. 

Fresh  Matter  not  in  Dispute.] — In  an  action 
for  an  excessive  distress  not  averring  that  the 
sum  distrained  for  was  not  due,  with  a  count  for 
selling  before  the  expiration  of  five  days,  the 
plaintiff  at  the  trial  applied  to  amend,  by  adding 
a  count  for  distraining  and  selling  goods  to 
satisfy  more  rent  than  was  due.  The  judge  re- 
fused to  allow  the  amendment,  on  the  ground 
that  it  was  not  a  matter  in  dispute  at  the  com- 
mencement of  the  action  : — ^Held,  properly  dis- 
allowed.   lAMios  V.  Tarleton^  3  H.  &  N.  116. 

Explanatory  Words.] — ^A  declaration  that  the 
defendant  published  of  the  plaintiff  that  "a 
receipt  was  obtained  from  the  defendant  by 
fraudulent  means,  and  that  the  plaintiff  was 
cognizant  of  such  fraud."    The  judge  alfowed 


an  amendment,  by  introducing  the  letter  alleged 
to  contain  the  libel,  with  the  words  ^*  meaning 
thereby "  immediately  before  the  libel  charged : 
— Held,  properly  made.  Saunders  v.  Bate,  1  H. 
&  N.  402. 


And  Particulars.] — ^A  declaration  that 


the  defendant,  by  falsely  representing  that  he 
was  paying  70h  a  month  for  stock  consumed,  and 
was  taking  lOOZ.  a  month  as  receipts  from  his 
business  as  a  publican,  induced  the  plaintiff  to 
purchase  the  business.  At  the  trial  it  appeared 
that  the  payments  and  receipts  were  as  alleged, 
but  the  business  was  chiefly  out-door  business, 
and  that  the  representation  was  that  it  was  done 
over  the  counter.  The  judge  amended  the  de- 
claration by  inserting  the  words,  *^  and  that  the 
business  was  a  bar  business,  carried  on  at  home, 
and  chiefly  over  the  counter,  and  not  a  business 
done  elsewhere  or  out  of  the  house : " — Held,  that 
he  had  power  to  make  the  amendment,  under 
s.  222  of  the  16  &  16  Vict.  c.  76.  Roles  v. 
Davies,  4  H.  &  N.  484  ;  1  F.  &  F.  563  ;  28  L.  J., 
Ex,  287  ;  33  L.  T.  166. 

Bj  Increasing  Claim.] — The  claim  in  a  de- 
claration may  be  amended  by  increasing  its 
amount  under  the  C.  L.  P.  Act,  1852  (15  &  16 
Vict.  c.  72),  s.  222,  by  the  judge  at  the  trial  of 
the  action.  Knowlman  v.  Bluett,  9  L.  B.,  Ex. 
1  ;  43  L.  J.,  Ex.  29  ;  29  L.  T.  462  ;  22  W.  R. 
77. 

By  adding  Counts  to  Declaration.] — See  ante, 
Declabation. 

When   no   material   Variation   luYolved.] — 

Where  an  amendment  merely  consists  in  a  cor- 
rection of  a  blunder  in  the  statement  of  the  con- 
tract, and  does  not  vary  the  real  question  the 
parties  came  to  try,  the  judge  is  warranted  in 
allowing  it  without  imposing  any  condition.  ^S'^ 
Losky  V.  Green,  9  C.  B.,  N.  S.  370 ;  2  F.  &  F. 
106  ;  30  L.  J.,  C.  P.  191 ;  7  Jur.,  N.  S.  394  ;  3 
L.  T.  297  ;  9  W.  R.  119. 

A  declaration  that  the  defendant  contracted 
to  sell  to  the  plaintiff  *^  a  cargo  of  Merthyr  coal 
of  the  description  called  through  and  through, 
to  be  hand-picked."  This  description  being 
proved  to  be  inconsistent  and  unintelligible, 
and  the  real  contest  being  whether  or  not  the 
contract  was  for  '^hand-picked  coal,"  the  judge 
amended  it  by  striking  out  the  words  in  italics, 
the  costs  being  the  defendant's  costs  in  the  cause. 
The  jury  having  found  for  him : — Held,  that  the 
amendment  was  properly  made.    Ih, 

Action  for  giving  a  False  Character — Material 
Alteration.] — ^A  declaration  for  giving  a  false 
character  of  P.,  a  clerk,  alleged  that  the  defen- 
dant fraudulently  represented  to  the  plaintiff 
that  the  reason  why  he  had  dismissed  P.  was  the 
decrease  in  his  business,  and  recommended  the 
plaintiff  to  try  P.,  and  knowingly  suppressed 
and.  concealed  from  the  plaintiff  the  &ct  that 
P.  had  been  dismissed  from  his  employ  on  ac- 
count of  dishonesty.  It  appeared  that  P.  had 
been  guilty  of  di^onesty  while  in  the  defen- 
dant's employ,  but  that  the  defendant  had  not 
mentioned  that  fact  to  the  plaintiff  when  he 
recommended  him  to  try  P.  It  also  appeared, 
however,  that  P.  had  not  been  dismissed  on  ac- 
count of  his  dishonesty,  but  really  for  the  reason 
which  the  defendant  had  assigned  to  the  plain- 
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tiff : — ^Held,  that  this  evidence  did  not  support 
the  declaration,  and  the  judge  refused  to  allow 
an  amendment  by  inserting  an  allegation  that 
P.,  whilst  in  the  defendant's  employ,  was  guilty 
of  dishonesty,  instead  of  the  allegation  that  "  P. 
had  been  dismissed  from  the  employment  of  the 
defendant  on  account  of  dishonesty,*'  and  that 
the  amendment  was  properly  refused,  the  matter 
in  controversy  between  the  parties  being,  not 
whether  the  defendant  had  fraudulently  sup- 
pressed the  fact  that  P.  had  been  guilty  of  dis- 
honesty, but  whether  he  had  given  the  true 
I'eason  for  having  dismissed  him.  Wilkin  v. 
Heed,  15  0.  B.  192  ;  22  L.  J.,  O.  P.  193  ;  18  Jur. 
1081. 

Aetion  for  False  Imprisonment — Grounds  of 
Jvitilieation.] — To  an  action  for  false  imprison- 
ment, the  defendant  pleaded  a  justification  of 
several  facts  which  constituted  reasonable  and 
probable  cause  foi  his  suspecting  that  the  plain- 
tiff had  stolen  his  goods.  He  failed  to  prove  all 
the  allegations,  and  the  judge  amended  it  by 
altering  one  and  striking  out  others : — Held, 
that  the  amendment  was  properly  made,  the 
facts  stated  in  the  plea,  as  amended,  affording 
sufficient  reasonable  and  probable  cause  for  the 
suspicion.    JSdilet  v.  Marks,  7  H.  &  N.  56. 

OlMtraetioB  of  E>soment — ^Form  of  Aetion.  1 
—-Where  a  party  who  is  entitled  to  a  limitea 
right  exercises  it  in  excess,  so  as  to  cause  a 
nuisance  or  create  a  right  of  action  entire  in 
its  nature  (as  where  a  window  or  a  drain  is  en- 
larged or  applied  to  other  purposes  than  origin- 
ally authorized),  as  the  entire  nuisance  may  be 
abated,  an  action  for  an  obstruction  of  the 
original  right  of  easement  cannot  be  maintained, 
until  its  exercise  has  been  reduced  within  its 
original  limits  ;  and  if  an  action  is  brought  for 
the  obstruction,  in  which  the  right  is  declared 
upon  according  to  its  enlarged  exercise,  and  the 
declaration  is  not  supported  by  the  proof,  on  a 
traverse  of  the  right  as  laid,  an  amendment  will 
not  be  allowed,  as  the  effect  would  be  to  evade, 
and  not  to  determine  the  question  really  in  con- 
troversy between  the  parties.  Cawkwell  v.  Bus- 
sell,  26  L.  J.,  Ex.  34. 

5.  Review  by  Couet. 

Of  Judge's  DeciaioB.]— The  court  will  not  re- 
view a  judge's  decision  as  to  allowing  or  with- 
holding an  amendment ;  nor  will  the  court  grant 
«  new  trial,  on  the  ^und  that  the  counsel's  dis- 
cretion, as  to  assenting  to  an  amendment  offered 
by  the  judge,  is  fettered  by  a  strong  expression 
of  opinion  on  his  part.  Luctu  v.  Beale,  10  C.  B. 
739  ;  8,  P.,  Morgan  v.  Pike,  14  0.  B.  473 ;  23 
L.  J.,  C.  P.  64. 

Where  not  Allowed.]  —  Where  an  amend- 
ment is  in  the  discretion  of  the  judge  at  nisi 
prins,  the  court  has  no  power  to  review  his  de- 
cision where  be  had  refused  to  allow  an  amend- 
ment. Holden  v.  BaXlantyne,  29  L.  J.,  Q.  B. 
148 ;  6  Jur.,  N.  S.  451. 

Bemedj  for,  where  Improper.]— Under  15  &  16 
Vict.  c.  76,  s.  222,  if  an  amendment  is  impro- 
perly granted  or  refused  by  a  judge  at  nisi  prius, 
the  court  has  no  power  to  review  his  decision  ; 
but  a  substantive  application  maybe  made  to 
the  court  for  an  amendment,  by  virtue  of  its 


general  jurisdiction.    Brmiian  v.  Howard,  1  H. 
*  N.  138  ;  25  L.  J.,  Ex.  289  ;  2  Jur.,  N.  S.  546. 

When  no  I^jnstieo  Snggeitod  at  a  Samilt] — 
Action  on  a  contract  to  deliver  at  Cardiff  a 
cai^o  in  March.  Breach,  that  the  defendant 
would  not  accept  or  pay  for  the  goods.  Pleas, 
non  assumpsit,  and  tnat  the  plaintiff  was  not 
ready  or  willing  to  deliver  at  Cardiff  in  March. 
At  the  trial  it  appeared  that  the  defendant  had 
by  letter  requested  the  plaintiff  to  postpone  the 
shipment  for  the  defencuint's  convenience  ;  that 
the  ship  arrived  in  Cardiff  on  the  evening  of  the 
31st  of  March,  and  consequently,  that  the  cargo 
was  not  ready  for  delivery  until  April.  The 
judge,  on  the  plaintiff's  application,  amended 
the  declaration  by  making  an  averment  that  at 
the  defendant's  request  the  plaintiff  delayed  the 
shipment,  and  the  defendant  promised  to  accept 
a  delivery  of  that  shipment  with  reasonable 
speed,  and  exonerated  the  plaintiff  from  deliver- 
ing in  March.  The  defendant  objected  to  the 
amendment,  and  requested  a  postponement  of 
the  triid,  which  the  judge  refused;  thereupon 
the  defendant  refused  to  alter  his  pleas  or  appear 
further,  and  the  jury,  under  the  judge's  direction, 
assessed  the  damages.  On  a  motion  for  a  new 
trial : — Held,  that  whether  the  discretion  of  a 
judge  at  nisi  prius  in  making  an  amendment  to 
raise  the  real  point  in  controversy,  and  in  im- 
posing terms,  be  reviewable  in  law  or  not,  it  was 
in  this  case  properly  exercised ;  and  that  no  in- 
justice being  suggested  to  have  been  sustained 
by  the  defendant  in  consequence  of  the  refusal 
to  postpone  the  trial,  the  discretion  of  the  judge 
in  tiiat  r^ect  ought  not  to  be  reversed.  Tenny^ 
son  V.  O'Brien,  5  El.  &  Bl.  497.* 

Alteration  of  the  Booord.] — Action  on  a  cheque 
and  on  an  account  stated.  Pleas,  non  fecit,  and 
that  the  account  was  stated  of  the  cheque  only, 
and  that  it  was  given  for  money  lost  by  gaming. 
At  the  trial,  it  appeared  that  the  ddEendant 
entered  a  gaming-house,  and  there  lost  at  billiards 
a  sum  of  money  for  which  he  gave  an  I O  U,  and 
subsequently  sent  the  plaintiff  an  unstamped 
cheque.  The  cheque  was  not  received  in  evi- 
dence. The  judge  intimated  generally  that  he 
would  make  what  amendments  were  necessary ; 
neither  party  asking  for  any  amendment,  the 
question  was  left  to  the  jury  whether  the  account 
was  stated  of  money  lost  by  gaming.  The  juiy 
found  for  the  defendant : — Held,  that  the  court 
had  without  consent  power  to  amend  the  plea, 
by  making  it  apply  to  an  account  stated  concern- 
ing the  consideration  of  the  cheque,  so  as  to 
raise  on  the  record  the  question  really  tried* 
Parso7is  V.  Alemander,  5  £1.  &  Bl.  263. 

The  judge  at  nisi  prius  having  refused  to  allow 
a  defendant  to  add  a  plea  of  fraud,  the  court  re- 
fused to  interfere.  Speeding  v.  Young,  16  C.  B., 
N.  S.  824. 

6.  On  Removal  from  Imfebiob  Courts. 

A  declaration  in  an  inferior  court  cannot  be 
amend^  by  shewing  that  the  cause  of  action 
accrued  within  the  jurisdiction.  Spencer  v. 
Ilaggiadur,  5  D.  &  L.  68  ;  2  B.  0.  Bep.  125  ; 
11  Jur.  948. 

A  writ  of  error  should  be  directed  to  the  judge 
and  not  to  the  recorder  of  a  borough  court ;  but 
in  such  case  an  amendment  will  be  allowed.  lb. 

The  power  of  amendment  conferred  by  15  &  16 
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Vict,  a  76,  8.  222,  applies  to  pleadings  in  actions 
Temoved  from  infenor  courts.  MeisUer  v.  Moge, 
13  C.  B.  162  ;  22  L.  J.,  C.  P.  70. 

7.  Tbbms  of  Amendment. 

a.  Time  of  Application. 

When  Order  Vegleeted.] — Where  a  plaintiff 
had  obtained  an  oider  for  leave  to  amend  his 
declaration  on  payment  of  costs,  but  had  not 
made  the  amendment,  the  judge  who  tried  the 
cause  refused  to  allow  the  declaration  to  be 
amended  at  the  trial.  Geickie  t.  Monek,  1  C.  &  K. 

After  Judgment.] — The  court  refused  to  allow 
a  plea  to  be  amended  after  judgment  pronounced 
thereon.  Smith  v.  Lond&n,  Brighton  and  South 
Coast  Railway  Comj^ny^  7  C.  B.  793. 

Promptnesi.] — ^An  application  to  the  court  to 
amend  pleas  does  not  fall  within  the  rule  re- 
specting the  setting  aside  proceedings  for  irre- 
gularity, with  regaid  to  the  promptness  of  the 
application.  Welsh  or  Welch  v.  Ilall^  9  M.  & 
W.  14  ;  1  D.,  N.  S.  366. 

Lapse  of  a  Tear — 8taj.] — ^The  court  refused 
to  allow  a  replication  to  be  amended  after  the 
lapse  of  a  year  after  judgment  pronounced  on 
demurrer,  the  case  having  previously  stood  over 
that  the  parties  might  mutually  agree  to  amend, 
and  both  having  declined  to  do  so.  Hammond  v. 
Colls,  3  C.  B.  212: 

After  hearing  of  Argoments.] — On  demurrer, 
the  court  having  heard  the  argument  of  the 
plaintiff,  and  being  on  the  eve  of  deciding 
against  him,  yet  allowed  him  to  amend  by  re- 
plying. Spincer  v,  SpinceVy  2  Scott,  N.  R.  623  ; 
6  Jur.  100. 

After  OfliBr  Befased.] — But  where  leave  to 
amend  has  been  offered  during  the  argument, 
and  declined,  the  court  will  tdterwards  refuse 
leave  to  amend.  Deposit  and  General  L-f/e 
Insurance  Company  v.  Ayscough,  2  Jur.,  N.  S. 
812,  n. 

1).  Oostfl  and  Pleading  afterwards. 

Abandonment  of  Order.] — ^A  plaintiff,  after 
obtaining  an  order  to  amend  his  declaration, 
with  leave  to  the  defendant  to  plead  de  novo, 
may  abandon  that  order,  and  proceed  to  trial 
without  procuring  it  to  be  rescinded.  Bla^k 
V.  Sangster,  1  C,  M.  k  B.  621  ;  3  D.  P.  C.  206  ; 
5  Tyr.  171.  , 

Costs  on.] — A  defendant  obtained  leave  to 
amend  a  plea,  and  to  add  another,  upon  the 
terms  of  paying  the  costs  of  the  amendment  and 
of  the  application,  but  afterwards  declined  to 
avail  himself  of  the  rule.  The  court  refused  to 
make  a  rule  ordering  him  to  pay  such  costs. 
FUld  V.  Sawyer,  6  C.  B.  71. 

If  an  order  for  leave  to  amend  is  abandoned 
after  service,  the  opposite  party  has  no  right  to 
costs  incurred  before  the  amendment,  on  the 
supposition  that  the  order  would  be  acted  upon 
by  the  party  obtaining  it.  Broton  v.  MUUngton, 
22  L.  J.,  £x.  138  ;  17  Jur.  144. 

Order  for  Vominal  Amount.] — A  judge  may 


give  leave  to  amend  after  demurrer  on  payment 
of  only  a  nominal  amount  of  costs ;  and  the 
court  will  not  overrule  his  exercise  of  discretion, 
even  if  they  differ  from  him  on  the  merits  of  the 
particular  case.  Tomlinson  v.  Bolland,  4  Q.  B. 
642  ;  3  G.  &  D.  607  ;  12  L.  J.,  Q.  B.  267  ;  7  Jur. 
969. 

fining  in  form&  pauperis.] — A  party  suing  in 
form&  pauperis  is  not  allowed,  as  a  matter  of 
right,  to  amend  without  payment  of  costs.  Fow- 
ler V.  Bank  of  EMland,  6  Q.  B.  878  ;  2  D.  &  L. 
790  ;  14  L.  J.,  Q.  B.  178. 

Yezations  Application.] — Where  a  defendant 
came  to  the  court  in  a  vexatious  and  expensive 
manner  to  apply  for  an  amendment  which  might 
have  been  obtained  at  chambers,  his  rule  was 
discharged  with  costs,  unless  he  would  consent 
to  pay  the  costs  of  the  amendment.  Brunswick 
(Duke)  V.  Sloman,  6  C.  B.  218. 

Payment  of,  a  Condition  Precedent  ]-'lf  leave 
is  given  to  amend  proceedings  in  a  cause,  on 
payment  of  the  costs,  payment  is  a  condition 
precedent.  Levy  v.  Drew,  6  D.  &  L.  307  ;  2  B. 
C.  Rep.  141 ;  12  Jur.  119. 

Where  Defendant  Partially  tnccecdi.] — ^Where 
two  pleas  are  demurred  to,  and  the  demurrer 
fails  as  to  one,  and  the  defendant  elects  to  amend 
the  other,  the  only  rule  the  court  can  pronounce 
is,  a  rule  for  the  defendant  to  be  at  liberty  to 
amend.  Pianciani  v.  London  and  South  Western 
Bailioay  Company,  18  G.  B.  226. 

What  Costs  Payable  b j  Plaintiff  on  Arrest  of 
Judgment.] — ^A  plaintiff  declared  .for  freight, 
omitting  the  words  "  money  payable  by  the  de- 
fendant to  the  plaintiff,"  in  disregard  of  the  form 
given  by  16  &  16  Vict.  c.  76,  Sched.  (B).  The 
defendant  pleaded,  and  after  Verdict  for  the 
plaintiff  the  court  refused  to  arrest  the  judg- 
ment for  the  omission  of  those  words,  holding 
the  defect  cured  by  pleading  over.  The  plaintiff 
having  signed  judgment,  the  defendant  brought 
error  on  that  point.  The  plaintiff  applied  to  a 
judge  for  leave  to  amend  the  declaration,  so  as 
to  make  it  in  accordance  with  the  form  in  the 
schedule.  The  judge  having  referred  the  matter 
to  the  court : — Held,  first,  that  the  application 
to  amend  was  rightly  made,  and  not  to  tne  Court 
of  Error.  Wilkinson  v.  Sharland,  11  Ex.  33  ; 
1  Jur.,  N.  S.  406. 

Held,  secondly,  that  the  court  had  power  to 
make  the  amendment.    Ih, 

Held,  thirdly,  that  the  amendment  ought  to  be 
allowed,  on  payment  by  the  plaintiff  of  the  costs 
of  the  motion  in  arrest  of  judgment,  of  the  pro- 
ceedings in  error,  of  the  summons  at  chambers, 
and  of  the  rule  to  amend.    lb. 

Amount  BecoYcred.] — ^A  plaintiff  brought  an 
action  against  A.  to  recover  366Z.  Is,  for  coals  sold 
and  delivered.  On  the  same  day  as  that  on  which 
the  writ  was  issued  A.  sent  the  plaintiff  a  cheque 
for  3192.  3«.  ^d,,  which  he  received  on  the  fol- 
lowing day,  and  acknowledged  as  received  on 
account.  The  plaintiff  declared  against  A.,  who 
pleaded  in  abatement  the  non-joinder  of  two 
co-contractors,  B.  and  G.  The  plaintiff  thereupon 
amended  his  writ  and  declaration  under  the 
Ck>mmon  Law  Procedure  Act,  1862,  s.  38,  by 
adding  B.  and  C,  and  the  three  pleaded  pay- 
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ment  into  court  of  1/.  6«.  lid.,  payment  as  to 
the  lesidue,  and  never  indebted.  The  cause  was 
referred,  the  costs  to  abide  the  event  of  the 
award,  and  the  arbitrator  to  have  power  to 
amend  and  to.  certify  for  costs.  The  arbitrator 
amended  the  plea  of  payment  according  to  the 
facts,  by  making  it  a  plea  of  payment  (except  as 
to  1/.  6s,  lid.)  by  A.  after  the  issuing  of  the 
writ,  and  before  the  plea  in  abatement,  and 
before  the  action  was  commenced  as  against  the 
other  two  by  the  amendment ;  and  as  to  the  first 
issue  he  found  by  his  award  that  the  defendants , 
were  indebted  to  the  plaintiff  in  322/.  4«.  over 
and  above  the  1/.  6s.  lid.  paid  into  court ;  as  to 
the  issue  on  the  amended  plea,  he  found  that  the 
defendants  satisfied  and  ducharged  3192.  3«.  Sd., 
parcel  of  the  claim,  by  payment ;  and  he  directed 
the  verdict  to  be  entered  for  the  plaintiff  with 
damages  3/.  Os.  id.,  being  the  difference  between 
the  two  sums  of  3222.  4«.  and  319/.  3«.  Sd., 
and  being  in  addition  to  the  1/.  6s,  lid,  paid 
into  court ;  and  he  refused  to  certify  for  costs 
under  30  &  31  Vict.  c.  142,  s.  5 :— Held,  that, 
the  plaintiff  having  recovered  in  the  action 
against  the  three  defendants  less  than  20/.,  he 
was  not,  in  the  absence  of  a  certificate,  entitled 
to  the  costs  of  the  cause  even  as  against  A. 
Balmain  v.  Li^k/old,  10  L.  R.,  C.  P.  203 ;  44 
L.  J.,  C.  P.  94 ;  32  L.  T.  67  ;  23  W.  R.  310. 


IX.   DEFENCES  ARISING  AFTER  ACTION. 

A  defendant  was  adjudged  bankrupt  on  the  3rd 
of  September ;  an  action  was  commenced  against 
him  on  the  11th  of  November  ;  and  on  the  27th 
of  November  he  obtained  his  order  of  discharge, 
and  then  pleaded,  under  the  Bankruptcy  Act, 
1861  (24  &  26  Vict.  c.  134),  s.  161,  in  the  general 
form,  that  he  became  bankrupt  before  action 
brought,  and  that  the  cause  of  action  accrued 
before  the  bankruptcy.  Issue  having  been  joined : 
— Held,  that  the  plea  was  not  proved  ;  for  that 
it  was  the  order  of  discharge,  and  not  the  adjudi- 
cation, which  was  the  bar ;  and  that,  therefore, 
the  defence  arose  after  action  brought,  and  ought 
to  have  been  pleaded  according  to  the  fact,  as 
required  by  the  Common  Law  Procedure  Act, 
1852,  s.  68.  Jones  v.  mil,  6  L.  R.,  Q.  B.  230  ;  39 
L.  J.,  Q.  B.  74  ;  21  L.  T.  784  ;  18  W.  R.  453. 

Before  rule  22  of  Trinity  Term,  1863,  the 
court  refused  to  allow  a  defendant  to  plead  a 
plea  in  bar  of  the  further  maintenance  of  the 
action  together  with  a  plea  in  bar  of  the  ac- 
tion generally.  Su-ckling  v.  Wilson,  4  D.  &  L. 
167. 

But  a  plaintiff  might  plead  in  bar  to  the 
further  maintenance  of  a  set-off,  as  by  payment, 
&c.  Briscoe  v.  HUl,  10  M.  &  W.  735  ;  2  D.,  N. 
S.  556  ;  12  L.  J.,  Ex.  126  ;  7  Jur.  306. 

In  an  action  for  freight,  the  defendant  pleaded, 
against  the  further  maintenance  of  the  action, 
that  during  the  voyage  a  bottomry  bond  had 
been  given  for  an  amount  less  than  that  claimed, 
and  that  he  had  been  served  with  a  monition 
from  the  Court  of  Admiralty  to  bring  the  freight 
into  that  court,  and  he  brought  it  in  there 
accordingly  : — Held,  that  this  plea  was  good,  as 
a  plea  in  bar  to  the  action,  and  not  merely  in 
suspension  of  it ;  and  that,  since  the  15  &  16 
Vict.  c.  76,  the  court  ought  to  give  judgment 
according  to  the  substance  of  the  plea,  and  not 
according  to  the  prayer  of  the  party.  Place  v. 
Potts.  8  Ex.  706  ;  17  Jur.  1168. 


By  6  Anne,  c.  2.  s.  4  (Ir.),  a  registered  deed  is 
to  be  taken  as  good  and  effectiud  according  to 
the  time  of  the  registration  of  the  memorial 
thereol  By  s.  5,  all  deeds  paid  on  date,  bat 
unregistered,  are  to  be  absolutely  void  as  against 
the  registered  deed : — Held,  that  under  a  plea 
which  was  in  form  in  bar  of  the  action,  and 
which  all^ped  the  time  of  registration  under  a 
videlicet,  proof  of  the  registration  of  a  deed 
which  really  defeated  the  action  might  be  given, 
though  the  deed  was  not  in  fs^i  rcgister»l  till 
after  the  commencement  of  the  action,  but  before 
plea  pleaded.  Carlisle  v.  Whaley,  2  L.  R.,  H.  L. 
391  ;  16  W.  R.  229. 

A  plea  in  bar,  justifying  under  a  statute  which 
affords  a  defence  arising  subsequently  to  the 
commencement  of  the  action,  is  good  after 
verdict.  Cobbett  v.  Oreyy  4  Ex.  729  ;  19  L.  J., 
Ex.  137. 


X.    PLEAS    PUIS    DARREIN    CON- 
TINUANCE. 

Where  Plaadable.] — ^A  defendant  may  plead 
puis  darrein  continuance  where  an  issue  remaina 
to  be  tried,  notwithstanding  there  are  other  issues 
upon  which  the  plaintiff  has  already  obtained 
judgment.  Wagn&r  v.  Imbrie,  2  L.,  M.  &  P.  333  ; 
6  Ex.  380  ;  20  L.  J.,  Ex.  236  ;  15  Jur.  405.: 

When  a  plea  is  pleaded  with  an  allegation 
that  the  matter  of  defence  arose  after  the  last 
pleading,  and  the  plaintiff  has  confessed  such 
plea,  and  has  signed  judgment  for  the  costs  of 
the  cause  up  to  the  time  of  pleading  such  plea, 
such  confession  is  not  equivalent  to  the  entry  of 
a  nolle  prosequi,  but  puts  an  end  to  the  litigation 
altogether  as  it  stands  at  the  time  of  the  con- 
fession, so  that  the  plaintiff  is  estopped  from 
afterwards  asserting  in  a  fresh  action  any  claim 
which  he  might  have  set  up  in  the  action,  the 
plea  in  which  he  has  confused.  Newington  v. 
Levy,  6  L.  R.,  C.  P.  607  ;  39  L.  J.,  C.  P.  334  ;  23 
L.  T.  70 ;  18  W.  R.  1198.  Affirmed,  23  L.  T.  595 
—Ex.  Ch. 

A  plea  of  the  bankruptcy  of  the  plaintiff, 
pleaded  puis  dairein  continuance,  is  amendable. 
Holroyd  v.  Reed,  D.  &  M.  483  ;  5  Q.  B.  594  ;  13 
L.J.,  Q.  B.  130;  8  Jur.  81. 

A  judge  at  nisi  prius  is  bound  to  accept  a  plea 
puis  darrein  continuance,  even  after  the  jury  is 
sworn,  provided  it  is  tendered  in  due  form,  and 
accompanied  with  the  usual  affidavit,  that  the 
subject-matter  of  it  arose  within  eight  days  of  the 
time  of  its  being  pleaded.  Todd  v.  Emly,  9  M.  ^ 
W.  606  ;  1  D.,  N.  S.  698  ;  12  L.  J.,  Ex.  142  ;  6 
Jur.  285. 

A  plea  puis  darrein  continuance  pleaded  on  or 
after  the  day  of  the  sitting  at  nisi  prius,  must 
be  pleaded  in  form  as  a  plea  at  nisi  prius,  and 
delivered  to  the  judge ;  and  where  it  was  pl^E^ed 
as  a  plea  in  banc,  and  delivered  to  the  attorney 
on  the  other  side  on  the  first  day  of  the  sitting, 
and  the  plaintiff,  treating  it  as  irregular,  pro- 
ceeded to  trial  as  if  no  such  plea  had  been  pleaded 
and  obtained  a  verdict,  the  court  refused  to  set 
the  verdict  aside.  Payne  v.  Shenstone,  4  D.  &  L. 
396  ;  1  B.  C.  Rep.  211  ;  16  L.  J.,  Q.  B.  61  ;  10 
Jur.  1009. 

A  plaintiff  sued  in  f orm&  pauperis,  and  after 
action  executed  a  release  to  the  defendants ;  the 
release  having  been  pleaded  puis  darrein  con- 
tinuance, the  court  set  it  aside  on  the  application 
of   the    plaintiff's  attorney.     Wright  v.   Bur* 
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rougher,  4  D.  &  L.  226  ;  15  L.  J.,  C.  P.  277  ;  10 
Jar.  860. 

It  is  not  too  late  to  apply  on  the  8th  June  to  set 
aside  such  a  plea,  which  had  been  delivered  on 
the  22nd  of  April.    Ih. 

A  plea  pleaded  puis  darrein  continuance  may  be 
taken  advantage  of  on  demurrer,  if  it  is  bad  and 
insufficient  in  itself.  Prince  v.  NichoUon,  6 
Taunt.  333  ;  1  Marsh.  70. 

But  where  a  plaintiff  demurred  to  a  plea  of  puis 
darrein  continuance,  the  court,  at  the  instance  of 
the  plaintiff,  directed  it  to  be  argued  on  the  first 
paper  day  in  term.  Great  Xortkem  Railway 
Campany  v.  Kennedy,  19  L.  J.,  Bx.  11. 

A  plea  puis  darrein  continuance  of  a  release 
by  one  of  the  lessors  of  the  plaintiff  was  bad  on 
general  demurrer.  Doe  d.  Byne  v.  Brewer ,  4  M. 
&  S.  300  ;  2  Chit.  323. 

A  defendant  may  plead  matter  puis  darrein  con- 
tinuance, although  he  is  under  terms  of  rejoining 
issuably  and  taking  short  notice  of  trial.  BryafU 
V.  Perring,  2  M.  &  P.  760  ;  6  Bing.  414. 

The  court  permitted  one  of  two  defendants 
to  plead  his  bankruptcy  and  certificate,  without 
the  affidavit  required  by  the  rule,  that  the  matter 
thereof  arose  within  eight  days  before  the  plead- 
ing of  such  plea  ;  it  appearing  that  the  defendant 
had  had  reason  to  believe  that  the  action  would 
not  be  proceeded  with ;  and  this,  though  it  did  not 
appear  whether  or  not  the  demand  was  provable 
under  the  fiat.  Kihhlewhite  v.  Reynolds,  7  Scott, 
232  ;  1  Am.  510 ;  3  Jur.  248. 

Where  a  husband  and  wife  lived  separately 
under  a  deed,  by  which  the  former  stipulated  that 
she  should  enjoy  as  her  separate  property  all 
effects,  which  she  might  acquire,  or  whicn  by  any 
gift  or  grant  she  or  he  in  her  right  might  be  en- 
titled to,  and  that  he  would  not  do  any  act  to 
impede  the  operation  of  that  deed ;  and  the  wife 
having  as  an  executrix  of  S.  commenced  an 
action  on  a  promissory  note  against  the  defendant 
in  the  names  of  her  husband  and  herself,  the 
husband  released  the  debt,  which  release  was 
pleaded  puis  darrein  continuance :  the  court 
ordered  such  plea  to  be  taken  off  the  record, 
and  the  release  to  be  given  up  to  be  cancelled. 
Innel  v.  Newman,  4  B.  &  A.  419. 

An  exector  may  plead  puis  darrein  continu- 
ance unreversed  judgments  gn  simple  contract 
of  the  testator,  recovered  against  the  executor  in 
suits  commenced  since  he  pleaded  the  general 
issue  in  bar  in  the  principal  case ;  and  though 
he  might  have  demurred  to  such  actions,  he  is 
not  bound  so  to  do.  Prince  v.  NichoUon,  5 
Taunt.  665  ;  1  Marsh.  280. 

Praetiee.] — If  the  plea  is  verified  by  an  affi- 
davit which  refers  to  the  plea,  and  the  plea  is  in 
the  cause,  the  affidavit  is  sufficient,  though  not 
specially  intitled  in  the  cause.  Prince  v.  Nichol- 
son, 5  Taunt.  333  ;  1  Marsh.  70. 

If  a  plea  pleaded  puis  darrein  continuance, 
good  in  form,  is  verified  by  affidavit,  the  judge  at 
nisi  prius  will  receive  it ;  although  there  may  be 
reason  to  believe  that  it  is  pleaded  for  delay. 
Ludlow  {Octrporation)  v.  Tyler,  7  C.  &  P.  537. 

An  affidavit  to  verL^  a  plea  puis  darrein  con- 
tinuance at  the  assizes,  sworn  at  the  assize  town, 
on  the  commission  day  of  the  assizes,  before  a 
commissioner  for  taking  affidavits,  is  not  good. 
It  should  be  sworn  before  one  of  the  judges  of 
assize  ;  but  the  judge  of  nisi  prias  will  allow  it 
to  be  re-sworn  before  hini.  Bartlett  v.  Leighton, 
3  C.  &  P.  408. 


A  plea  of  release  puis  darrein  continuance, 
after  a  demurrer  and  joinder  in  demurrer, 
operates  as  a  retraxit  of  the  demurrer.  Solomon 
V.  Graham,  24  L.  J.,  Q.  B.  332 ;  1  Jur.,  N.  S. 
1070. 

A  plea  puis  darrein  continuance  stated,  that, 
since  the  last  continuance,  the  plaintiff  had  re- 
covered a  judgment  for  the  same  cause  of  action. 
The  affidavit  to  verify  this  plea  stated  the  time 
at  which  the  judgment  was  recovered,  which,  by 
reference  to  tne  nisi  prius  record,  appeared  to  be 
not  since  the  last  continuance  : — Held,  that  this 
affidavit  did  not  verify  the  plea,  abd  that  the 
plea  could  not  be  received.  MinshaXl  v.  Bcant, 
4  0.  &  P.  566. 

A  plea  puis  darrein  continuance  may  be 
received  at  nisi  prius  on  paper,  and  need  not  be 
transcribed  upon  parchment.  Myert  v.  Taylor, 
2  0.  &  P.  306  :  B.  &  M.  404. 

ConfeseioB  and  Costs.] — If  one  of  two  defen- 
dants pleads  bankruptcy  puis  darrein  continu- 
ance, the  plaintiff  cannot  at  nisi  prius  confess 
this  plea  to  be  true,  and  go  on  as  to  the  other 
defendant.  Pascall  v.  Horsley,  3  C.  &  P. 
372. 

A  plaintiff  became  insolvent  after  issue  joined, 
and  the  defendant,  by  leave  of  a  judge,  under  15 
&  16  Vict  c.  76,  s.  142  (the  plaintiff's  assignees 
not  giving  security  for  costs),  pleaded  a  plea  of 
the  plaintiff's  insolvency,  withdrawing  his  former 
pleas.  The  plaintiff,'  confessing  the  plea  and 
giving  notice  to  tax  his  costs,  the  court  held  that 
the  plaintiff  was  entitled  to  costs  under  the  above 
rule  if  the  plea  of  insolvency  stood,  but  allowed 
the '  defendant  to  withdraw  that  plea,  and  to 
substitute  his  former  pleas,  and  go  on  with 
the  action.  PUmmer  v.  Hedge,  24  L.  J., 
Q.  B.  24. 

When  a  plea  that  the  plaintiff  since  the  last 
pleading  had  been  convicted  of  felony  is  pleaded 
puis  darrein  continuance,  he  may  confess  the 
plea  and  sign  judgment  for  his  costs.  Bamett 
V.  London  and  North- Wegtem  Railway  Com- 
pany, 5  H.  &  N.  604  ;  29  L.  J.,  Ex.  334  ;  6  Jur., 
N.  S.  559  ;  8  W.  R.  500. 

So  when  a  deiendant  pleads  a  matter  of  defence 
which,  in  fact,  arose  after  the  last  pleading,  the 
plaintiff  may  confess  the  plea,  and  sign  judg- 
ment for  his  costs,  although  it  contains  no  alle- 
gation that  the  matter  of  defence  arose  after  the 
last  pleading.  Howarth  v.  Browi^  1  H.  &  C. 
694  ;  32  L.  J.,  Ex.  99 ;  7  L.  T.  638 ;  11  W.  R. 
270. 

A  defendant,  after  pleading  his  bankruptcy 
and  certificate  puis  darrein  continuance,  cannot 
force  the  plaintiff  to  reply,  and  the  latter  may 
discontinue  the  action  without  payment  of  costs. 
Wollen  V.  Smith,  1  P.  &  D.  374  ;  9  A.  &  E.  505  ; 
2  W.,  W.  &  H.  79. 


XI.  REPLEADER  AND  VENIRE  DE  NOVO. 

When  Awarded.] — The  court  will  not  award  a 
repleader,  except  where  complete  justice  cannot 
be  obtained  without  it.  Goodbume  v.  Bowman, 
2  M.  &  Scott,  700  ;  9  Bing.  532. 

When  the  issue  is  immaterial,  and  it  is  granted, 
the  parties  must  recommence  from  the  point 
where  the  immateriality  begins.  Symmert  v. 
Rem,  Cowp.  510. 

When  a  plea  raises  an  immaterial  issue,  but 
contains  no  confession  of  the  cause  of  action,  the 
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proper  course  is  to  award  a  repleader,  not  to  give 
judgment  non  obstante  veredicto.  Plwrnner  v. 
Lee,  2  M.  &  W.  495 ;  6  D.  P.  C.  755  ;  M.  &  H. 
162 ;  1  Jnr.  658. 

Where  there  are  several  pleas  on  the  record,  on 
which  issues  are  taken,  but  on  none  of  them  the 
cause  of  action  is  fully  confessed  or  proved,  the 
court  may  award  a  repleader,  if  one  oi  the  issues 
is  immaterial.    Ih, 

Where  there  are  several  pleas  on  the  record,  if 
one  of  them  traverses  immaterial  matter  in  the 
declaration,  and  the  defendant  has  pleaded  other 
material  matters,  which  have  been  disposed  of  on 
proper  issues,  the  court  will  not  grant  a  repleader. 
Negelen  v.  mtchell,  7  M.  &  W.  612  ;  1  D.,  N.  S. 
110. 

Before  rule  24  of  Trinity  Term,  1863,  courts  of 
error  could  not  award  a  repleader,  or  direct  a 
trial  de  novo.  Owynne  v.  Bumellj  6  Bing.  N.  C. 
463  ;  2  Scott,  N.  R.  711 ;  1  West,  342  ;  7  C.  &  P. 


XIII.   CONTINDANOBS. 


672. 

The  rule,  that  a  repleader  is  never  awarded  in 
favour  of  that  party  who  makes  the  first  fault  in 
pleading,  only  holds  where  the  immaterial  issue 
18  found  against  the  party  who  made  the  first 
fault  in  pleading.  Gordon  v.  Ellu,  2  D.  &  L. 
308;  8  Scott,  N.  R.  290;  7  M.  &  G.  607;  13  L.  J., 
C.  P.  179  ;  8  Jur.  670. 

A  repleader  can  only  be  awarded  where  the 
coiirt  cannot,  upon  the  matter  alleged  upon  and 
established  by  the  record,  see  which  way  the 
judgment  ought  to  be  given,  and  it  is  never 
awarded  in  favour  of  the  party  who  makes  the 
first  default.  Doogood  v.  Roie,  9  C.  B.  132  ;  19 
L.  J.,  C.  P.  246. 

Where  a  replication  traverses  a  part  of  a  plea, 
leaving  unanswered  so  much  of  it  as  forms  a 
defence  to  the  action,  but  not  expressly  admit- 
ting it,  the  court  cannot  give  judgment  non 
obstante  veredicto  for  the  plaintiff,  or  merely 
arrest  the  judgment,  or  award  a  venire  de 
novo,  but  must  award  a  repleader.  Atkinson 
V.  Da^iei,  11  M.  &  W.  236  ;  2  D.,  N.  S.  778 ;  12 
L.  J.,  Ex.  169. 

If  one  of  several  pleas  traverses  immaterial 
matter  in  a  declaration,  and  the  descendant  pleads 
other  material  matters  which  are  disposed  of  on 
proper  issues  raised  upon  them,  the  court  will 
not  award  a  repleader.  Crottfield  v.  Morriion, 
7  C.  B.  286  ;  6  D.  &  L.  608. 

Where  a  defendant  traversed  two  only  of  the 
allegations  in  a  declaration,  leaving  wholly  un- 
answered a  material  allegation  : — Held,  that  the 
plaintiff  was  entitled  to  a  repleader,  but  not  to 
judgment  non  obstante  veredicto,  because  the 
immaterial  pleas,  being  traverses  merely,  con- 
tained no  more  than  a  conditional  adnussion  of 
the  allegation  not  traversed,  in  case  the  plaintiff 
proved  the  allegation  traversed,  which  he  did 
not.  Rutland  (2>u^)  v.  JBagthawe,  14  Q.  B. 
869  ;  19  L.  J.,  Q.  B.  234  ;  14  Jur.  716. 

Neither  party  is  entitled  to  costs  upon  a 
judgment  of  repleader.  Plummer  v.  Zee,  5  D. 
P.  0.  760 ;  2  M.  &  W.  495 ;  M.  &  H.  162 ; 
1  Jur.  668. 


XII.   JUDGMENT  NON  OBSTANTE 
VEREDICTO. 

Where  a  declaration  is  bad  to  which  the  de- 
fendant pleads  bad  pleas,  the  plaintiff  cannot 
have  judgment  non  obstante  veredicto.  Leigh 
V.  LUliey  30  L.  J.,  Ex.  26.  . 


The  court  would  grant  leave  to  enter  the  con* 
tinuances  after  verdict,  in  order  to  arrive  at  the 
justice  of  the  case.  Boe  d.  Mean  v.  Dolman,  7 
T.  R.  618. 


XIV.  AIDER  BY  VERDICT. 

In  what  Case  applicable.] — After  a  verdict, 
the  court  will  suppose  eveiything  to  be  right, 
unless  the  contrary  appears  on  the  record.  Bull 
V.  Steward,  1  Wils.  256. 

An  ambiguous  expression  in  a  declaration  is 
cured  by  verdict,  and  must  afterwards  be  taken 
to  have  been  used  in  that  sense  which  would 
sustain  the  verdict.  Huntingtower  QLord)  v. 
aardiner,  2  D.  &  R.  46a;  1  B.  &  C.  297  ;  8.  P., 
Hohson  V.  Middleton,  9  D.  &  R.  249  ;  6  B.  &  0. 
302. 

A  verdict  will  cure  ambiguity,  but  it  will' 
not  aid  a  case  where  the  gist  of  the  action  is- 
omitted.  Avery  v.  Hoole,  Cowp.  826  ;  2  DougU 
683,  n. 

It  will  cure  a  defect  in  setting  out  a  title,, 
though  it  cannot  cure  a  defective  title.  Roe  d» 
Wrangham  v.  Hertey,  3  Wils.  274  ;  A  P.,  Smalt 
d.  Baker  v.  Cole,  2  Burr.  1159. 

There  is  ^v  distinction  between  a  title  defec- 
tively set  forth  and  a  defective  title;  to  the- 
former  case  the  statutes  of  Jeofails  extend,  but 
to  the  latter,  as  the  jurv  cannot  examine  into^ 
what  was  not  set  forth,  they  do  not.  Englith  v. 
Bumell,  2  Wils.  258. 

After  a  verdict,  where  the  defendant's  name- 
is  put  in  the  count  instead  of  the  plaintiff's 
name,  the  court  will  reject  the  defendant's  name 
as  being  surplusage.  Bichardt  v.  Symcndt,  8 
Wils.  40. 

Where,  in  an  action  upon  an  award,  it  did  not 
appear  in  the  pleadings  that  there  had  been  a 
bond  of  submission  : — Held,  that  after  verdict  it 
was  helped.    Bell  v.  Simpson,  2  Wils.  10. 

The  32  Hen.  8,  c.  30,  providing  that  a  discon- 
tinuance shall  be  cured  by  verdict,  applies  only 
to  courts  of  record.  Chitty  v.  Bendy.  4  N.  &  M. 
842  ;  3  A.  &  E.  319  ;  1  H.  &  W.  169. 

To  a  declaration^n  a  bill  of  exchange  for  662. 
with  the  common  counts,  concluding  to  the  plain^ 
tifTs  damage  of  200^.,  the  defendant  pleaded  as 
to  36Z.,  part  of  the  bill,  that  it  was  an  accommo- 
dation bill,  as  to  40Z.  parcel,  &c.,  payment  into 
court,  and  as  to  the  residue,  non  assumpsit.    The 
replication  denied  that  the  bill  was  an  accom- 
modation bill,  and  on  the  non  assumpsit  joined 
issue,  but  said  nothing  as  to  the  payment  into 
court : — Held,  after  verdict,  that  there  was  no- 
discontinuance  on  the  record,  or  that  if  there 
was,  it  was  cured  by  verdict,  or  that  a  nolle  pxt>- 
sequi  might  be  entered  as  to  the  40^   lillowi  v.. 
Bird,  2  C,  M.  k  R.  457  ;  5  Tyr.  836  ;  4  D.  P.  0. 
183  ;  1  Gale,  246. 

If  a  local  action  is  brought  and  tried  in  a- 
wrong  county,  the  defect  is  aided  after  verdict 
by  16  &  17  Car.  2,  c.  8.  Lofidon  (Mayor)  v^ 
Cole,  7  T.  R.  583. 

None  of  the  statutes  of  Jeo&ils  will  assist  on 
a  writ  of  error  from  an  inferior  court,  where  one 
of  two  counts  in  a  declaration  is  not  laid  within< 
the  jurisdiction,  and  the  damages  are  general. 
Trevor  v.  Wall,  1  T.  R.  161. 

But  if  it  appears  by  the  record  that  the  plaint 
in  an  inferior  court  was  laid  before  the  causes 
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of  action  stated  in  the  declaration  accnied,  the 
objection  is  aided  bj  yeidict.  Buhop  y.  Kaye^ 
3  B.  &  A.  605.  And  see  Heather  y.  Bryan,  1 
Wils.  180. 

Where,  in  an  action  on  a  bond  bj  an  adminis- 
trator, the  declaration  alleged  that  administra- 
tion was  granted  bj  the  Bishop  of  Lichfield  and 
Coventry,  and  the  venae  in  the  margin  was  laid 
in  London,  but  the  bond  was  stated  to  be  made 
at  Derbj,  which  is  within  the  diocese : — Held, 
to  be  sufficient,  and  that  the  bad  venue  laid 
in  the  margin  was  cured  by  the  statute  of 
Jeofails.    Mellor  y.  Barber,  3  T.  R.  287. 

After  a  defence  made  on  a  writ  of  inquiry,  the 
defendant  is  not  allowed  to  take  advantage  of  a 
mistake  in  the  declaration.  Freeland  y.  Hmt, 
2  WUs.  380. 

A  mere  defect  in  pleading,  though  a  ground  of 
general  demurrer,  will  not,  after  verdict,  render 
a  judgment  null  and  void,  where  a  good  cause  of 
action  is  stated  in  the  count.  Jack  v.  Tease,  12 
Ir.  Oh.  Rep.  279. 

Where  there  is  any  defect,  imperfection  or 
omission  in  any  pleading,  whether  in  substance 
or  form,  which  would  have  been  a  fatal  objection 
on  demurrer,  yet  if  the  issue  joined  is  such  as 
necessarily  required,  on  the  trial,  proof  of  the 
facts  so  defectively  or'  imperfectly  stated  or 
omitted,  and  without  which  it  is  not  to  be  pre- 
sumed that  either  the  judge  would  direct  the 
jury  to  give  or  the  jury  would  have  given  the 
yerdict,  such  defect,  imperfection  or  omi&sion  is 
cured  by  the  verdict  at  common  law.  Belamere 
v.  Reg,,  2  L.  R.,  H.  L.  419  ;  36  L.  J.,  Q.  B.  318 ; 
17  L.  T.  1. 

Declaration  against  a  sherifi  for  an  escape. 
Pleas,  not  guilty,  and  that  the  judgment  debtor 
was  discharged  from  custody  on  the  production 
of  a  certificate  of  the  registration  of  a  trust  deed 
nnder  the  Bankruptcy  Act,  1861.  Demurrer  to 
the  second  plea,  joinder  of  issue,  and  replication 
that  the  plaintiff  was  not  a  creditor  bound  or 
intended  to  be  bound  by  the  deed.  Demurrer  to 
the  replication  and  joinder  of  issue.  Judgment 
on  the  demurrers  that  the  second  plea  was  bad, 
and  the  replication  good.  At  the  trial  there  was 
a  verdict  for  the  plaintiff  on  the  plea  of  not 
guilty,  and  for  the  defendant  on  the  other  issues. 
The  court  having  decided  that  on  the  whole 
record  the  defendant  was  entitled  to  judgment : 
— Held,  on  appeal,  that  the  decision  was  right ; 
per  Kelly,  0.  B.,  Martin,  B.,  and  Brett,  J.,  on 
the  ground  that  the  defect  (if  any)  in  the  second 
plea  was  cured  by  the  replication  which  tendered 
the  true  issue  in  the  cause,  and  the  defendant 
having  succeeded  in  this  issue  was  entitled  to 
judgment ;  per  Ghannell,  B.,  Cleasby,  B.,  Keat- 
ing, J.,  and  Montague  Smith,  J.,  that  the  second 
plea,  though  perhaps  informal,  was  sufficient, 
and  the  replication  to  it  also  sufficient,  but 
the  defendant  having  succeeded  on  this  repli- 
cation vras  entitled  to  judgment.  Dignam  y. 
Baily,  6  L.  B.,  Q.  B.  47 ;  40  L.  J.,  Q.  B.  68 ; 
23  L.  T.  706 ;  19  W.  R.  325 ;  10  B.  &  S.  891— 
Ex.  CJh. 

A  plea  in  bar,  justifying  under  a  statute 
which  affords  a  defence  arising  subsequently  to 
the  commencement  of  the  action,  is  good  after 
verdict.  Oobhett  v.  Chey,  4  Ex.  729 ;  19  L.  J., 
Ex.  137. 

XV.  ADMISSIONS  BY  PLEADING. 
Extent  of.] — ^An  admission  of  a  fact  on  record 


I  amounts  merely  to  a  waiver  of  requiring  proof 
of  that  &ct ;  but  if  the  other  party  seeks  to 
have  any  inference  drawn  by  the  jury  from  the 
fact  so  admitted,  he  must  prove  it  like  any  other 
fact.  Edmunds  v.  Groves,  2  M.  jt  W.  642 ;  5 
D.  P.  C.  775  ;  M.  &  H.  211. 

An  admission  by  pleading  is  an  admission  for 
all  purposes  of  the  cause.  Bingham  y.  Stanley, 
2  Q.  B.  117 ;  1  G.  &  D.  237  ;  6  Jur.  389. 

Where  a  material  fact  alleged  in  pleading  is 
not  traversed  by  the  subsequent  pleading,  it  is 
not  therefore  admitted  as  a  fact,  so  as  to  dispense 
with  proof  of  it  before  the  jury.  i3hnith  y.  Jtfar- 
tin,  9  M.  &  W.  304  ;  1  D.,  N.  S.  418. 

The  facts  actually  decided  by  an  issue  in  any 
suit  cannot  be  again  litigated  between  the  same 
parties,  and  are  condusiye  evidence  between 
them  ;  so  are  the  material  facts  allied  by  one 
party,  which  are  directly  admitted  by  the  oppo- 
site party,  or  indirectly  admitted  by  taking  a 
traverse  on  some  other  facts,  if  the  traverse  is 
found  against  the  party  making  it.  But  the 
statements  of  a  party  in  a  declaration  or  plea, 
though  for  the  purposes  of  the  cause  he  is  bound 
by  tnose  that  are  material,  ought  not,  it  should 
seem,  to  be  treated  as  confessions  of  the  truth 
of  the  facts  stated.  Boileau  v.  Butlin,  2  Ex. 
665 ;  12  Jur.  899. 

An  action  against  a  witness,  for  not  attending 
a  trial  pursuant  to  a  subpoena,  alleged  that  the 
plaintiff  had  a  good  cause  of  action  in  that  suit, 
and  that  the  testimony  of  the  defendant  was 
material  evidence  for  the  plaintiff.  Plea,  that 
the  plaintiff  could  have  proceeded  to  trial  with- 
out the  testimony  of  the  defendant.  Evidence 
was  tendered  on  the  part  of  the  defendant  at 
the  trial,  for  the  purpose  of  shewing  that  the 
plaintiff  had  not  a  cause  of  action  in  the  original 
suit: — Held,  that,  as  the  defendant  had  not 
traversed  the  all^ations  that  the  plaintiff  had  a 
good  cause  of  action,  and  that  the  evidence  was 
material,  these  allegations  were  admitted,  and 
that  he  was  consequently  estopped  from  giving 
the  evidence  tendered.  Needham  v.  Fraser,  8 
D.  &  L.  190  ;  1  C.  B.  815  ;  14  L.  J.,  C.  P.256  ;  9 
Jur.  734. 

A  material  allegation  in  a  pleading,  which  is 
not  traversed,  is  so  far  admitted,  that  it  is  not 
competent  to  the  other  party  to  disprove  it. 
Bonzi  v.  Stewart,  4  M.  &  G.  296 :  5  Scott,  N. 
R.  1. 

In  an  action  against  two  on  joint  promises, 
they  pleaded  severally.  Both  pleaded  non  as- 
sumpsit, and  one  infEuicy.  The  plaintiff,  in 
answer  to  the  latter  plea,  admitted  on  the  record 
that  he  could  not  deny  the  infancy,  and  he 
entered  a  nolle  prosequi  as  to  the  defendant 
pleading  it,  but  went  to  trial  against  the  other : 
— Held,  that  he  could  not  recover  against  this 
last,  his  admission  on  the  record  being  conclusive 
evidence  that  there  was  no  joint  promise.  Boyle 
V.  Webster,  17  Q.  B.  950  ;  21  L.  J.,  Q.  B.  202  ; 
16  Jur.  683. 

To  an  action  for  money  had  and  received,  the 
defendant  pleaded  in  abatement,  that  the  pro- 
mises in  the  declaration  mentioned  were  made 
by  him  jointly  with  other  persons,  thirteen  in 
number  (naming  them),  who  were  still  living 
within  the  jurisdiction.  Replication,  that  the 
promises  were  not  made  by  the  defendant  jointly 
with  the  other  persons  named  in  flie  plea.  The 
particulars  of  demand  stated  that  the  action  was 
brought  to  recover  cash  deposited  with  or  received 
by  the  defendant  as  the  pUintiff's  banker.    At 
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the  trial  the  plaintiff  began,  and  called  a  witness, 
who  proved  that  she  had  a  banking  account,  on 
which  a  balance  was  due  to  her  to  the  amount 
stated  in  the  particulars,  with  a  banking  com- 
pany, which  nad  since  become  insolvent,  and 
in  which  the  persons  mentioned  in  the  plea,  and 
others  also,  were  shareholders.  The  witness  was 
cross-examined  as  to  the  state  of  the  banking 
accounts,  and  not  as  to  the  fact  of  the  defendant 
being  also  a  shareholder ;  but  the  plaintiff  gave 
no  affirmative  evidence  to  prove  that  he  was 
one  : — Held,  that  the  fact  was  sufficiently  ad- 
mitted by  the  pleadings  and  proceedings  at  the 
trial,  to  entitle  the  plaintiff  to  recover.  Crellin 
V.  Calvert,  14  M.  &  W.  11 ;  9  Jur.  810. 

In  an  action  for  negligence,  in  not  properly 
securing  a  cow  of  the  defendant  in  a  slaughter- 
house, the  declaration  stated,  that  by  means 
tliereof  the  cow  ran  at,  butted  at,  gored,  killed, 
and  destroyed  a  cow  of  the  plaintiff.  Plea,  a 
payment  of  30«.  into  court ;  and  that  the  plain- 
tiff had  sustained  no  greater  damages.  Replica- 
tion, that  the  plaintiff  had  sustained  greater 
damages : — Held,  that  the  defendant  could  not 
go  into  evidence,  to  shew  that  his  cow  had  not 
killed  the  plaintiff^s  cow,  as  the  contrary  was 
admitted  by  the  plea.  Lloyd  v.  Walkey,  9  C.  & 
P.  771. 

In  an  action  for  a  libel,  which  imputed  that 
the  plaintiffs  house  was  opened  as  a  gaming- 
house, under  the  leadership  of  a  woman  of  no- 
torious character,  the  defendant  pleaded  several 
pleas,  but  none  of  them  at  all  referring  to  the 
plaintiff's  wife  : — Held,  that  the  plaintiff  could 
not  go  into  evidence  to  shew  that  his  wife  was  a 
respectable  person,  as  on  the  pleadings  she  must 
be  taken  to  be  so.  Ouy  v.  Qregory,  9  C.  &  P. 
'584. 

Where  in  an  action  on  a  charter-party,  a  plea 
took  an  issue  on  an  immaterial  part  of  a  breach  : 
— Held,  that  by  so  doing  the  defendant  admitted 
the  material  part  as  stated  in  the  declaration. 
DeffeU  V.  JBrocklebank,  3  Bligh,  561. 

On  a  declaration  in  the  indebitatus  form,  the 
only  plea  being  in  confession  and  avoidance,  and 
no  one  appearing  to  support  it,  the  plaintiff  must 
give  evidence  of  the  amount  of  his  claim,  as  the 
sum  laid  in  the  declaration  is  not  admitted. 
Hayward  v.  Radcliffe,  4  F.  &  F.  500. 

Oaring  Defect]  —  A  defect  in  a  particular 
pleading  may  be  cured  by  an  admission  or  a 
statement  in  the  adversary's  pleading,  though 
the  party  calling  it  in  aid  may  have  demurred 
to  such  pleading.  Hyde  v.  Watts,  1  D.  &  L. 
479  ;  12  M.  &  W.  254  ;  13  L.  J.,  Ex.  41. 

Demurrer.] — ^The  setting  out  a  judge's  order 
in  pleading  is  not,  upon  demurrer,  to  be  taken 
as  an  admission  of  the  facts  stated  in  the  order. 
JPChrmick  v.  Melton,  1  C,  M.  &  R.  525  ;  6  Tyr. 
147. 

Where  a  plea  has  been  demurred  to,  the  defen- 
dant, on  the  trial  of  issues  joined  on  other  pleas, 
has  no  right  to  advert  to  the  matters  alleged  in 
the  plea  demurred  to,  as  matters  admitted  by 
the  plaintiff,  though  the  venire  is  to  assess  the 
damages  on  the  demurrer  as  well  as  to  try  the 
issues.  Tfigham  v.  Zatoson,  2  M.  &  Rob.  253  ; 
S,  P.,  MofUgomery  v.  RieJuirdson,  5  C.  &  P.  247. 

Two  Counts  or  Pleas.] — First  plea  in  bar  to  an 
avowry,  for  rent  arrear,  tender  of  the  rent 
claimed  in  the  avowry  ;  second  plea,  non  tenuit : 


— Held,  that  proof  of  the  tender,  as  pleaded, 
did  not  support  the  issue  on  non  tenuit,  with- 
out calling  in  aid  the  allegations  of  the  first 
plea,  which  could  not  be  done.  Knight  v. 
IPDowall,  4  P  &  D.  168 ;  12  A.  ^  E.  438  ;  4 
Jur.  939. 

An  admission  on  the  face  of  one  plea  cannot 
be  made  use  of  to  prove  or  dimrove  another 
plea.  Stracey  v.  Blake,  1  M.  &  W.  168  ;  Tyr.  k. 
G.  628. 

An  averment  in  one  count  of  a  declaration,  or 

,in  one  distinct  plea,  cannot  be  insisted  on  as  an 

admission  of  any  fact  in  another  count  or  plea. 

Harririgton  v.  JIf  Morris,  5  Taunt.  228  ;  1  Marsh. 

33. 

Where  a  declaration  contains  two  inconsistent 
counte,  and  the  defendant  pays  money  into  court 
upon  the  second  count,  which  the  plaintiff  ac- 
cepts, the  defendant  cannot  read  the  second 
count,  and  the  proceedings  therein,  to  the  jury 
as  conclusive,  or  as  any  evidence  to  negative  an 
allegation  in  the  first  count.  Gould  v.  Oliver, 
2  Scott,  N.  R.  241 ;  2  M.  &  G.  208. 


0.  IN  EQUITT  BEFORE  JUDICA- 
TURE ACTS. 

I.  BILL. 

Multilarioas.] — ^A  bill  against  a  person  who 
has  agreed  to  grant  a  lease  to  the  pUintiff,  and 
against  a  tenant  of  the  intended  lessor,  claiming 
under  a  lease  prior  to  the  agreement,  praying 
for  specific  performance  of  the  agreement  by  the 
lessor  for  a  lease,  and  for  an  injunction  to 
restrain  the  tenant  from  exercising  rights  over 
the  land  agreed  to  be  leased,  contrary  to  the 
terms  of  the  i^:reement,  is  multifarious.  An 
objection  for  multifariousness  ought  to  be  taken 
by  demurrer;  it  is  too  late  to  raise  such  an 
objection  at  the  hearing.  Ooutent  v.  Itose,  12 
L.  R.,  Bq.  366  ;  8.  C,  24  L.  T.  820 ;  19  W.  R. 
792. 

When  alternatively  to  the  principal  relief  a 
bill  prays  relief  for  which  some  of  the  parties 
are  not  necessary,  it  is  not  multibuious.  Wilton 
V.  Lloyd,  16  L.  R.,  Eq.  60  ;  42  L.  J.,  Ch.  569  ; 
28  L.  T.  331. 

Demurrer  for  multifariousness  overruled,  col- 
lusion being  charged  by  the  bill.  Brown  v. 
Wales,  15  L.  R.,  Eq.  142  ;  42  L.  J.,  Ch.  45. 

When  plaintiffs  have  a  common  interest  in  aU 
the  matters  comprised  in  a  suit,  the  objection  of 
a  defendant  that  he  is  not  concerned  in  the 
whole  subject-matter,  is  one  the  allowance  of 
which  is  in  the  discretion  of  the  court,  which  will 
be  guided  by  considerations  of  convenience  under 
the  particular  ciroumstances  of  the  case.  Coates 
V.  Legard,  19  L.  R.,  Bq.  56  ;  31  L.  T.  625. 

An  administratrix  of  an  intestate  assigned  a 
share  in  a  business  forming  part  of  the  intestate's 
estate  to  trustees  to  pay  the  intestate^s  debts, 
and  then  for  her,  and  subsequently  assigned  her 
own  beneficial  interest  in  the  share  to  the  same 
trustees  on  certain  trusts.  The  next  of  kin,  who 
were  also  co-heiresses  of  the  intestate  and  in- 
terested under  his  marriage  settlement,  filed  a 
bill  against  the  administratrix,  the  assignees  in 
trust  of  the  share  in  the  business,  and  the 
trustees  of  the  settlement,  for  administration  of 
his  real  and  personal  estate,  and  of  the  trusts  of 
j  the  settlement.    The  assignees  in  trust  of  the 
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share  in  the  business  demurred  for  multifarious- 
ness : — Held,  that  the  various  interests  of  the 
infants  could  be  most  conveniently  ascertained 
in  one  suit ;  and  consequently,  that  the  demurrer 
must  be  overruled.    lb, 

Scaadaloiu.]— A  bill  charged  that  a  bill  of  ex- 
change ought  to  be  delivered  up  to  be  cancelled, 
on  the  ground  of  fraud,  and  that ''  A.  B.,  one  of 
the  defendants,  had  knowledge  that  another  of 
the  defendants,  C.  D.,  had  been  mixed  up  with 
irregular  transactions  connected  with  bills  of 
exchange  : " — Held,  to  be  not  scandalous,  and 
that  such  defendant  was  bound  to  answer. 
Finney  v.  Godfrey,  21  L.  T.  631. 

A  bill  alleged  that  under  a  contract  the  plain- 
tiff was  entitled  to  shares  in  a  company  which 
had  been  placed  under  the  control  of  the  defen- 
dant, who  was  to  dispose  of  them  as  he  should 
from  his  experience  in  such  matters  think  fit. 
It  then  alleged  that  the  defendant  was  in  fact  in 
league  with  other  persons,  whom  he  called  a 
syndicate,  in  order  to  deal  with  the  shares  and 
contrive  operations  on  tho  Stock  Exchange 
(popularly  called  rigging  the  market)  for  the 
purpose  of  bringing  the  shares  up  to  a  fictitious 
value  in  the  market.  The  bill  prayed  a  decree 
for  specific  performance  of  the  contract,  and 
that  the  defendant  might  be  restrained  by 
injunction  until  the  plaintiff's  claim  should  be 
satisfied,  from  parting  with  the  shares  in  his 
possession  : — Held,  that  the  allegation  of  impro- 
perly dealing  with  the  shares  was  scandalous 
matter,  and  not  pertinent  to  the  relief  sought, 
and  must  be  expunged  from  the  bill.  Ruhery  v. 
Orant,  13  L.  R.,  Eq.  443  ;  42  L.  J.,  Ch.  19  ;  26 
L.  T.  538. 

Scandalous  matter  irrelevant  to  the  real  ques- 
tion at  issue  in  a  suit,  but  relevant  to  an  irrele- 
vant issue  raised  by  a  party  to  the  suit,  will  not 
be  expunged  by  the  court  at  the  instance  of  the 
person  who  raised  the  irrelevant  issue.  Bruff  v. 
Cohhold,  Ayrei,  Ex  parte,  26  L.  T.  786  ;  20  W.  R. 
734. 

C.  and  C,  who  carried  on  an  extensive  and 
well-known  business  as  auctioneers  under  the 
firm  of  Christie,  Manson  &  Woods,  filed  a  bill  to 
restrain  the  issuing  of  the  prospectus  of  a 
limited  company,  to  be  '*  formed  for  the  purpose 
of  acquiring  and  working  the  well-known  and 
rapidly-increasing  auction  and  general  land, 
estate  and  house  agency  business  of  Messrs. 
Christie  &  Christie."  The  bill  alleged  that 
the  business  of  the  plaintiffs  was  the  only  well- 
known  business  of  auctioneers  connected  with 
the  name  of  Christie,  and  that  the  description 
in  the  prospectus  of  the  business  therein  men- 
tioned was  inapplicable  to  any  business  of  the 
defendants  the  Christies,  and  was  inserted  to  in- 
duce the  public  to  believe  that  the  business  was 
that  of  the  plaintiffs.  The  bill  then  alleged 
that  C.  J.  Christie,  one  of  the  defendants,  was 
adjudicated  bankrupt  in  1869  and  paid  no 
dividend,  and  had  obtained  his  order  of  discharge 
in  1870 ;  that  in  1869  he  was  committed  for  trial 
at  the  Marylebone  Police  Court  on  a  charge  of 
fraud  by  means  of  false  cheques  ;  that  a  report 
in  the  Times,  which  was  set  out  in  the  bill,  was 
a  correct  report  of  what  took  place  at  the  com- 
mittal ;  and  that  the  money  in  respect  of  which 
the  charge  was  made  was  subsequently  paid  by 
a  relation,  and  the  prosecution  abandoned.  The 
defendants,  the  Christies,  excepted  for  scandal 
to  the  allegations  as  to  the  criminal  proceedings 
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in  1869 : — Held,  that  the  allegations  were 
scandalous  and  must  be  expunged,  for  that  the 
defendant  having  committed,  in  1869,  a  fraud 
wholly  unconnected  with  the  subject-matter  of 
this  suit  would  have  been  irrelevant,  and  that  h 
fortiori,  an  allegation  that  he  had  been  com- 
mitted for  trial  on  a  charge  of  having  been 
guilty  of  such  fraud,  without  any  allegation 
that  he  had  been  guilty  of  it,  was  irrelevant. 
CkrUtie  v.  CJirUti^,  8  L.  R.,  Ch.  499  ;  42  L.  J., 
Ch.  554  ;  28  L.  T.  607  ;  21  W.  R.  493. 

On  a  successful  appeal  from  an  order  over- 
ruling exceptions  for  scandal,  the  appellant  was 
allowed  his  costs  of  appeal,  as  well  as  his  costs 
in  the  court  below  as  between  solicitor  and  client. 

A  wife,  living  apart  from  her  husband,  filed  a 
bill  against  him  in  respect  of  property  to  her 
separate  use,  and  interrogated  him  as  to  the 
truth  of  statements  in  her  bill,  of  their  marriage, 
separation  and  arrangements  with  regard  to  her 
separate  property.  The  interrogatory  concluded 
with  the  words  "or  how  Otherwise."  In  his 
answer  the  husband  alleged  his  belief  that  his 
wife  had  been  guilty  of  adultery.  He  also  filed 
a  bill  against  her,  relating  to  her  separate 
property,  in  which  the  same  charges  were 
repeateri.  The  wife  excepted  for  scandal  to  the 
allegations  respecting  her  adultery  : — Held,  that 
these  allegations  were  scandalous  and  must  be 
expunged,  as,  whether  true  or  not,  they  were 
irrelevant  to  the  issues  to  be  decided  at  the  hear- 
ing of  the  causes.  Pearse  v.  Pearse,  29  L.  T. 
453  ;  22  W.  R.  69. 

The  court  allowed  the  wife  costs  of  the  excep- 
tions as  between  solicitor  and  client.    lb. 

Allegations  of  Fraud.  j^Although  when  a  bill 
alleges  a  case  of  fraud  only,  and  the  fraud  is  not 
proved,  the  bill  will  be  dismissed ;  yet  if  the 
case  alleged  is  not  one  of  fraud  only,  relief  may 
be  given  on  the  alternative  case  made  by  the 
bill.     TraUl  v.  Baring,  4  De  G.,  J.  &  S.  318. 

If  the  relief  sought  by  the  bill  is  based  on 
fraud,  the  failure  to  prove  it  is  fatal ;  but  if  by 
striking  out  of  the  bill  the  charge  of  fraud  there 
is  sufficient  equity  stated  and  proved,  and  the 
charge  of  fraud  is  only  subsidiary,  it  is  a  matter 
only  affecting  costs.  London  Chartered  Bank 
of  Australia  v.  Lempriere,  4  L.  R.,  P.  C.  572  ; 
29  L.  T.  186 ;  21  W.  R.  513  ;  9  Moore,  P.  C.  C. 
426. 

A  bill  which  rests  on  a  charge  of  fraud,  if  the 
charge  of  fraud  fails,  cannot  be  sustained  on 
other  grounds.  M^Elroy  v.  Murphy,  22  W.  R. 
501. 

A  bill  to  set  aside  a  deed  containing  charges  of 
fraud,  which  the  court  deems  not  to  be  proved, 
will  be  dismissed  as  to  those  charges,  but  need 
not  be  dismissed  altogether,  if  there  are  other 
charges  which  the  court  deems  to  constitute 
what  amounts  to  great  irregularity  and  legal 
fraud,  and  to  require  the  granting  of  the  relief 
prayed.    Hilliard  v.  Biffe,  7  L.  R.,  H.  L.  39. 

TTntme  and  Unfounded  Allegatlous.]  — ^When 
charges  of  misconduct  are  introduced  into  a  bill, 
and  aTe  denied  by  the  answer  and  then  with- 
drawn, the  court  will,  at  the  hearing,  make  an 
order  for  payment  by  the  plaintiff  of  all  the  costs 
occasioned  by  such  unfounded  charges,  without 
any  special  application  for  the  purpose.  Pinch 
V.  Westrope,  12  L.  R.,  Eq.  24  ;  40  L.  J.,  Ch.  441  ; 
24L.  T.  412;  19  W.  R.  672. 

T  T 


1879 


PLEADING — Before  Judicature  Act» — In  Equity. 


1880 


When  a  plaintiff  fails  in  establishing  a  case 
for  relief,  the  uncertain  character  of  the  evi- 
dence on  which  the  case  turns,  and  the  setting  up 
of  unf oanded  claims  by  the  defence,  are  grounds 
for  dismissing  the  bill  without  costs.  Pitts  v. 
Kingnhridge  Highway  Board,  25  L.  T.  195  ;  19 
W.  R.  884. 

A  plaintiff,  in  a  bill  to  enforce  against  the  de- 
fendant an  alleged  agreement  for  the  compromise 
of  claims  of  the  plaintiff  against  the  defendant 
in  respect  of  accounts,  chaiged  the  defendant 
with  various  frauds  in  respect  of  the  accounts, 
such  alleged  frauds  being  the  ground  of  the 
claims  included  in  the  compromise.  The  plain- 
tiff having  failed  in  proving  the  agreement,  and 
his  bill  being  dismissed  with  costs,  he  was 
ordered  to  pay  the  defendant's  costs  so  far  as 
they  had  been  increased  by  the  irrelevant  charges 
of  teud,  as  between  solicitor  and  client.  Forester 
V.  Read,  6  L.  R.,  Ch.  40  ;  24  L.  T.  79. 

B.,  a  second  mortgagee,  filed  a  bill  for  redemp- 
tion and  foreclosure  against  F.,  who  held  the 
first  and  third  mortgages  on  the  property.  F., 
by  his  answer,  disputed  B.*s  security  by  denying 
the  consideration,  and  filed  a  cross  bill  for  fore- 
closure impeaching  that  security.  By  the  decree 
made  in  both  suits,  F.'s  bill  was  dismissed  with 
costs,  so  far  as  it  sought  to  set  aside  B.'s  security, 
and  F.  was  ordered  to  pay  the  costs  of  the  first 
suit,  "  so  far  as  the  same  have  been  increased  by 
the  answer  of  F.  impeaching  the  validity  of  the 
security  of  B."  The  master  held  that  the  costs 
incurred  by  B.  in  proving  the  consideration,  and 
consequent  thereon,  were  the  increase  of  costs  in 
the  firet  suit  which  F.  was  to  pay,  and  that  the 
expense  of  the  hearing  must  be  apportioned  ac- 
cording to  the  number  of  folios,  and  that  the 
costs  of  the  second  suit  must  be  apportioned. 
He  allowed  the  costs  of  three  counsel  in  the 
second  suit  on  account  of  the  complexity  of  the 
case.  B.  objected  to  this  taxation,  and  con- 
tended that  he  ought  to  be  allowed  all  his  costs 
except  such  as  would  have  been  incurred  if  the 
suits  had  been  ordinary  redemption  and  fore- 
closure suits  heard  as  short  causes,  and  that  F. 
ought  to  have  all  his  costs  disallpwed,  except 
such  as  would  in  that  case  have  been  incurred, 
the  difference  being  attributable  to  F.*s  Im- 
peaching B.'s  security : — Held,  that  the  master 
had  proceeded  on  a  correct  principle.  Beghie  v. 
FenwicTt,  Fenwick  v,  Beghie,  6  L.  R.,  Ch.  869  ; 
25  L.  T.  441 ;  20  W.  R.  67. 

Held,  also,  that  so  much  of  B.'s  bill  as  was 
directed  to  anticipating  the  objection  taken  by 
F.'s  answer  ought  to  be  dealt  with  as  occasioned 
by  the  objection  taken  in  the  answer,  and  that 
in  the  other  suit  regard  ought  to  have  been  had 
in  taxation  to  the  circumstances  that  the  com- 
plexity which  justified  the  allowance  of  three 
counsel  was  owing  to  B.*s  security  being  im- 
peached.   Ih, 

A  plaintiff,  though  successful,  ordered  to  pay 
all  costs  occasioned  by  unsustained  charges  on 
the  bill.    Blest  v.  Brown,  4  De  G.,  F.  k  J.  867. 

Allegationf  larger  than  Proof.]  —  When  a 
plaintiff  in  his  bill  alleges  a  case  which  he 
proves,  and  upon  which  he  is  entitled  to  relief, 
and  also  alleges  other  matters  which  he  fails  to 
prove,  if  the  case  alleged  and  proved  can  be 
separated  from  the  other  matters  alleged  and  not 
proved,  the  bill  will  not  be  dismissed,  but  the 
plaintiff  will  obtain  a  decree  giving  him  the 
relief  to  which  h^  is  entitled,  and  only  that  part 


of  his  bill  which  relates  to  the  matters  alleged 
and  not  proved  will  be  dismissed  with  costs. 
Parker  v.  MaeKenna,  10  L.  R.,  Ch.  96  ;  44  L.  J., 
Ch.  425  ;  31  L.  T.  739  ;  23  W.  R.  271. 

Demurrable  —  Eifect  of  putting  in  Answer 
inetead  of  Demurring.] — When  a  defendant  does 
not  demur  but  puts  in  an  answer  to  a  demur- 
rable bill,  the  court  will  not  in  all  cases  refuse  to 
allow  him  the  costs  so  occasioned,  but  may,  in 
its  discretion,  refuse  him  his  costs  if  it  thinks  the 
question  in  the  suit  ought  to  have  been  raised 
by  demurrer.  Bush  v.  Trowbridge  Watertoorks 
Company,  10  L.  R„  Ch.  459  ;  44  L.  J.,  Ch.  645  ; 
33  L.  T.  137  ;  23  W.  R.  641  ;  S.  P.,  Pearee  v. 
Watts,  20  L.  R.,  Bq.  492  ;  23  W.  R.  771. 

Belief  eonght— Claim  for  general  Keliel]  -— 
The  prayer  for  general  relief  contained  in  a  bill 
implies  that  the  plaintiff  desires  that  everything 
may  be  done  which  is  necessary  for  the  pur- 
poses of  the  relief  which  he  expressly  prays. 
Jervis  v.  Berridge,  8  L.  R.,  Ch.  351  ;  28  L.  T. 
481  ;  21  W.  R.  395. 

Tiling  Printed  Copj.] — In  a  suit  to  restrain 
the  agent  of  a  foreign  government  from  parting 
with  securities  which  should  have  been  de- 
posited in  this  country,  the  plaintiff  had  ne- 
glected to  file  a  printed  copy  of  the  bill,  until 
long  after  the  expiration  of  the  fourteen  days 
allowed  by  the  act,  on  the  ground  that  negotia- 
tions were  pending  which  the  plaintiff  hoped 
would  render  the  further  prosecution  of  the  suit 
unnecessary.  The  court  exercised  its  discretion- 
ary power,  and  allowed  a  printed  copy  to  be 
filed.  Corporation  of  Foreian  Bondholders  v. 
Pastor,  31  L.  T.  567  ;  23  W.  R.  109. 

Printed  or  Written.] — It  is  a  matter  of  dis- 
cretion whether  the  court  will  allow  a  printed 
bill  to  be  filed  in  place  of  a  written  bill,  where 
the  time  fixed  for  so  doing  has  been  suffered  to 
elapse.    Ih, 

Filing  without  Authority.] — Want  of  autho- 
rity to  the  solicitor  to  file  a  bill  cannot  be  raised 
in  opposition  to  a  motion  in  the  cause ;  it  must 
be  made  the  subject  of  a  substantive  motion  to 
stay  proceedings  or  to  take  the  bill  off  the  file ; 
and  such  a  motion  may  be  made  by  a  defendant. 
Bowen  v.  Bouoen,  7  Ir.  R.,  Bq.  251. 

Filing  by  Agents  of  Foreign  GoTommentf.] — 

A  subordinate  officer  of  a  foreign  government 
cannot,  without  its  authority,  file  a  bill  in  the 
name  of  his  government  against  the  superior 
officer  in  this  country.  Repuhlie  of  Liberia  v. 
Imperial  Bank,  26  L.  T.  866. 

> 

DeliYery  of  Copy.] — ^The  practice  of  the  record 
and  writ  clerks*  office  is  to  produce  the  bill  in  a 
suit,  or  furnish  a  copy  of  it,  after  decree,  to  any 
person  who  desires  it,  but  not  before — except  in 
a  representative  suit  to  members  of  the  class  re- 
presented— ^unless  with  the  plaintiff's  consent, 
or  under  special  circumstances.  Coaxes  v.  Brown, 
42  L.  J.,  Ch.  378. 

When,  in  a  suit  for  specific  performance  of  a 
contract  to  sell,  it  was  discovered  that  some  other 
specific  performance  suit  had  been  commenced 
against  defenduits,  but  compromised : — Held, 
that  plaintiffs  were  entitled  to  a  copy  of  the  bill 
in  the  compromised  suit,  notwithstanding  the 
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oppoBition  of  plaintifb  in  that  suit  to  any  copy 
being  famished.    Ih, 

BeliedalM  to.] — Leave  given  to  file  a  bill  of 
complaint,  with  a  schedule  containing  copies  of 
pleadings  referred  to  in  the  bill.  Oridit  Fancier 
and  MoMlier  of  England  v.  Sondes  QLord)^  6 
L.  R.,  Ch.  477. 

Conenrrent  Billi.] — ^After  a  suit  had  been  in- 
stituted by  trustees  for  executing  the  trusts  of  a 
settlement,  two  of  the  cestuis  que  trustent,  who 
were  defendants  to  the  suit,  filed  their  bill  in 
another  branch  of  the  court  for  a  declaration 
that  the  settlement  was  void,  or  for  its  rectifi- 
cation, and,  so  far  as  necessary,  for  the  execution 
of  the  trusts  thereof : — Held,  that  there  was  such 
common  ground  between  the  two  suits  as  to  bring 
them  within  the  rule  requiring  a  second  bill 
relating  to  the  same  subject-matter  as  an  exist- 
ing suit  to  be  instituted  in  that  branch  of  the 
court  to  which  the  first  suit  is  attached,  and 
that  the  second  suit  must  be  transferred  accord- 
ingly, and  the  plaintiffs  in  that  suit  must  pay 
the  costs  of  the  application  for  such  transfer. 
Sayen  v.  Corrie^  and  Carrie  v.  Sayert,  9  L.  R., 
Ch.  52 ;  43  L.  J.,  Ch.  337  ;  29  L.  T.  602. 

When  a  decree  in  one  of  two  suits  was  reversed, 
the  bill  in  the  second  suit  was  dismissed,  but 
without  costs.  Gray  v.  Lewis,  8  L.  R..  Ch.  1035 ; 
43  L.  J.,  Ch.  281. 

8applementaL]-r-While  a  demurrer  to  an  ori- 
ginal bill  was  pending,  the  plaintiff  was  desirous 
to  add  fresh  parties ;  and  being  unable  to  move 
for  special  leave  to  amend,  owing  to  the  vaca^ 
tion,  he  filed  a  supplemental  bill : — Held,  that 
such  supplemental  bill  was  not  demurrable, 
though  stating  only  circumstances  existing  at 
the  time  of  filing  the  original  bill.  Sewers  Covi- 
missioners  of  London  v.  Johnson,  20  W.  R.  348. 

Leave  given  to  file  a  siipplemental  bill  with 
the  original  bill  containing  written  amendments 
annex^  by  way  of  schedule.  Wilson  v.  Kenrich, 
24  L.  T.  607  ;  19  W.  R.  767. 

Where  there  has  been  no  title  to  sue  at  the 
time  of  filing  an  original  bill  or  information,  a 
decree  cannot  be  founded  upon  a  right  of  suit 
subsequently  acquired  and  brought  forward  by 
a  supplemental  bill,  or  by  way  of  amendment, 
the  rule  applying  not  only  in  cases  where  the 
title  to  sue  in  respect  of  the  whole  matter  of  the 
suit  is  acquired  subsequently  to  filing  the  original 
bill,  but  also  in  cases  where  the  title  to  sue  in 
respect  of  any  of  the  matter  of  the  suit  is  so 
acquired ;  and  the  principle  being  that  there 
must  be  a  right  of  suit  when  the  suit  is  com- 
menced; and  a  supplemental  bill  is  not  the 
commencement,  but  the  continuance  of  the  suit. 
Att,-Oen,  v.  Avon  (otherwise  Aberavon)  Corpo- 
ration,  3  De  G.,  J.  &  S.  637. 

If  a  plaintiff  has  no  title  to  maintain  his  suit 
at  the  time  when  the  bill  is  filed,  he  cannot  carry 
on  the  suit  by  subsequently  acquiring  a  title  and 
amending  the  bill  accordingly.  Evans  v.  Ba^- 
shawy  5  L.  R.,  Ch.  340 ;  39  L.  J.,  Ch.  145 ;  18 
W.  R.  657. 

Crou  Bill.] — ^A  company  which  was  in  posses- 
sion of  coal  mines,  after  the  expiration  of  their 
lease,  filed  a  bill  against  the  owner  of  the  mines 
for  specific  performance  of  an  alleged  ag^ement 
for  a  new  lease,  and  for  an  injunction  to  re- 


strain the  owner  from  taking  proceedings  to 
deprive  them  of  possession.  On  motion  for  an 
injunction  no  onler  was  drawn  up,  but  the 
owner  gave  an  undertaking  not  to  sue  at  law, 
and  the  company  gave  their  undertaking  to  be 
answerable  for  damages.  SubsequenUy  the 
owner  filed  a  cross  bill  against  the  company, 
praying  for  an  injunction  to  restrain  them  from 
taking  any  coal  irom.  the  mines,  for  a  receiver, 
and  for  an  order  that  the  company  should  de- 
liver up  possession  of  the  mines : — Held,  that 
the  undertaking  given  in  the  other  suit  did  not 
interfere  with  the  owner's  right  to  file  a  cross 
bill,  and  a  demurrer  by  the  company  was  accord- 
ingly overruled.  Moon  v.  Original  Hartlepool 
CollieHts  Company,  29  L.  T.  901. 

Of  Review.] — ^An  infant  petitioning  for  leave 
to  file  a  bill  of  review  will  not  be  required  to 
give  evidence  that  the  knowledge  of  the  facts 
relied  upon  could  not  have  been  previously  ob- 
tained by  reasonable  diligence.  Hoghton,  In  re, 
Hoghton  v.  Fiddey,  18  L.  R.,  Eq.  673  ;  43  L.  J., 
Ch.  768  ;  22  W.  R.  854. 


II.    ANSWER. 

Form.] — ^When  an  answer  is  so  complicated 
and  imperfect  in  form,  that  upon  an  assignment 
of  perjury,  based  thereon,  a  jury  would  have 
great  difilculty  in  ascertaining  what  had,  or  had 
not,  been  sworn  to,  the  answer  will  not  be  allowed 
to  be  filed.  Walker  v.  Daniell,  30  L.  T.  357  ; 
22  W.  R.  696. 

An  answer,  in  which  the  formal  words,  "In 
answer  to  the  bill,  we  say  as  follows,"  were 
omitted,  was  directed  to  be  filed.  Bowes  v. 
Farrar,  14  L.  R.,  Eq.  71 ;  26  L.  T.  504  ;  20 
W.  R.  536. 

A  defendant  is  not  exempted  from  the  duty  of 
answering  fully  by  the  fact  that,  if  he  should 
answer  the  interrogatories  in  detail,  he  would  be 
merely  repeating  statements  contained  in  the 
affidavits  and  depositions  previously  filed  in  the 
cause.   Titrner  v.  Jack,  23  L.  T.  800 ;  19  W.  R.  4.S3. 

An  answer  which,  with  a  view  to  the  saving 
of  expense,  is  confined  to  referring  to  previous 
affidavits  and  depositions  filed  in  the  cause,  will, 
on  motion  by  the  plaintiff,  be  taken  off  the  file 
as  evasive.    Ih, 

Bwearing.] — An  answer  prepared  previously 
to  the  1st  of  November,  but  sworn  on  the  3rd  of 
November,  1875,  was  entitled  "In  Chancery." 
The  clerk  of  records  and  writs  objected  to  file  it 
on  the  ground  that  it  should  have  been  entitled 
"  In  the  High  Court  of  Justice,  Chancery  Divi- 
sion : " — Held,  that  under  the  provisions  of  the 
directions  of  the  3rd  of  November,  1875,  the 
heading  was  correct,  and  that  the  answer  should 
be  filed.  Barwick  v.  Yeadon  Local  Board,  33 
L.  T.  322 ;  24  W.  R.  23. 

The  commissioner  before  whom  the  answer 
was  sworn  described  himself  as  "  a  commissioner 
to  administer  oaths  in  the  High  Court  of  Jus- 
tice : " — Held,  that  the  answer  must  be  filed 
notwithstanding  the  inaccuracy  of  the  descrip- 
tion.   Ih. 


Pntting  in.]— The  Judicature  Act,  1875,  Ord. 
XXIX.  r.  10,  does  not  apply  to  a  case  of  default 
in  putting  in  an  answer.  Culley  v.  ButtifajU, 
1  Ch.  D.  84  ;  45  L.  J.,  Ch.  200  ;  24  W.  R.  55. 
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Snpplemental.] — ^Liberty  given  to  file  a  sup- 
plemental answer  putting  in  issue  a  decree 
pronounced  subsequently  to  the  filing  of  the 
original  answer.  Blake  v.  O' Kelly j  8  Ir.  R.,  Eq. 
67. 

ITiing.j — When  on  a  motion  for  decree  the 
plaintiff  had  addressed  himself  in  his  afiidavit  to 
allegations  contained  in  the  defendant's  answer, 
and  had  included  the  answer  in  a  list  of  the 
documents  served  upon  the  defendant  as  those 
upon  which  the  plaintiff  intended  to  found  his 
motion  for  decree : — Held,  that  he  could  not 
object  to  the  answer  being  used  as  an  affidavit 
at  the  hearing  of  the  cause,  notwithstanding 
that  notice  of  an  intention  to  use  the  answer  as 
evidence  on  behalf  of  the  defendant  had  not 
been  served,  as  it  could  not  operate  in  any  way 
as  a  surprise  on  the  plaintiff.  Nolan  v.  Nolan^ 
22  W.  R.  752. 

The  answer  of  a  defendant  who  was  unable  to 
be  cross-examined  on  account  of  illness  was 
not  allowed  to  be  read  as  evidence  on  his  behalf. 
Parker  v.  JiiPKenna,  43  L.  J.,  Ch.  802  ;  30  L.  T. 
807. 

Of  Co-DefendantB.]  —  An  admission  in  an 
answer  of  one  defendant  of  a  certain  fact,  is  not 
evidence  of  that  fact  against  another  defendant 
upon  motion  for  decree,  though  notice  to  read 
the  answer  has  been  given.  Where,  however,  a 
defendant  objected  to  such  evidence,  the  court 
allowed  the  case  to  stand  over,  with  leave  for 
the  plaintiff  to  file  affidavits,  deposing  to  the 
fact  in  question.  Saltmarsh  v.  Hardy,  42  L.  J., 
Ch.  422. 

Causes  being  heard  on  replication,  and  the  bills 
being  dismissed  as  against  one  defendant,  a  co- 
defendant  was  not  aUowed  to  read  the  dismissed 
defendant's  answer  against  the  plaintiff  appeal- 
ing, but  not  by  his  appeal  seeking  to  reverse  the 
dismissal.  Nethitt  v.  Berridge,  4  De  G.,  J.  &  S. 
60. 

Of  Corporation.] — The  answer  of  a  corporation 
aggregate,  under  its  common  seal,  being  an 
unsworn  pleading  merely,  cannot  be  read  in 
evidence  as  an  affidavit  upon  motion  for  a  de- 
cree. Dublin  and  Drogheda  Railway  Coifi^a/ny 
V.  Na/can  and  Kingwourt  Railtoay  Company^  5 
Ir.  R.,  Eq.  393. 

III.     PLEA. 

To  the  whole  of  the  BilL]— A  bill  alleged  that 
A.,  B.  and  C.  carried  on  business  as  merchants  at 
Monte  Video,  under  the  firm  of  A.  &  Co. ;  and  at 
Liverpool  under  the  firm  of  B.  &  Co. ;  and  that 
the  members  of  both  firms  were  identical.  It 
f uHher  alleged  that  certain  goods  (the  subject- 
matter  of  the  suit)  were  consigned  to  A.,  B. 
and  C.  to  their  firm  of  A.  &  Co.,  through  their 
firm  of  B.  &  Co. ;  and  that  A.,  B.  and  C,  as  well 
in  respect  of  their  firm  of  A.  &  Co.,  as  in  respect 
of  their  firm  of  B.  &  Co.,  received  these  goods 
with  full  knowledge  that  they  were  the  plain- 
tiff's trust  property,  and  sold  them  and  received 
the  proceeds  for  them  on  that  footing.  C.  pleaded 
to  the  whole  of  the  bill,  that  he  was  not,  and 
never  had  been,  a  partner  in  the  Monte  Video 
firm  ;  and  averred  that  the  members  of  the  two 
firms  were  not  identical : — Held,  that,  though 
*his  plea  would  have  been  a  good  plea  if  the  bill 

id  merely  sought  to  charge  him  as  a  partner  in 


the  Monte  Video  firm,  yet  as  it  contained  allega- 
tions sufficient  to  render  him  liable  as  a  partner 
in  the  Liverpool  firm,  the  latter  liability  was 
totally  uncovered  by  the  plea,  which  must  there- 
fore be  overruled.  Roberts  v.  Le  ffir,  29  L.  T. 
873. 

When  a  plea  was  in  terms  to  the  relief  only, 
and  the  defendant  by  his  answers  did  not  give 
all  the  discovery  sought  by  the  bill,  the  plea  was 
overruled.    Jackson  v.  Ward^  22  L.  T.  699. 

Statute    of  FrandB    and    Illegality.]— The 

Statute  of  Frauds  is  not  available  as  a  defence 
to  a  suit  to  establish  a  trust  where  it  would  be 
fraud  to  deny  the  trust.  Haigh  v.  Kaye,  7 
L.  R.,  Ch.  469  ;  41  L.  J.,  Ch.  567  ;  26  L.  T.  675  ; 
20  W.  R.  597. 

The  defence  that  the  transaction  under  which 
the  plaintiff  claims  was  illegal,  must  be  pleaded 
in  distinct  terms.    lb. 

The  plaintiff  conveyed  an  estate  to  the  defen- 
dant by  a  deed  which  purported  to  be  executed 
on  a  sale.  No  money  was  in  reality  paid.  The 
defendant,  in  a  suit  to  obtain  a  reconveyance, 
stated  in  his  answer  that  the  conveyance  was 
executed  by  the  plaintiff  in  fear  of  an  adverse 
decision  in  litigation  then  pending  against  him : — 
Held,  that  this  was  not,  as  pleaded,  any  defence. 
lb. 

The  defendant  admitted  that  the  conveyance 
was  upon  a  verbal  understanding  that  the  estate 
shoula  be  reconveyed  when  called  for,  unless  in 
the  meantime  arrangements  for  a  purchase  by 
him  should  be  completed.  He  alleged  that  such 
arrangement  had  been  completed,  and  claimed  to 
retain  the  estate,  and  he  claimed  the  benefit  of 
the  Statute  of  Frauds  as  a  defence  to  the 
case  of  trust  set  up  by  the  plaintiff.  The 
evidence  did  not  support  the  allegation  as  to  the 
arrangement  for  a  sale  being  complete  : — Held, 
that  the  Statute  of  Frauds  afforded  no  defence. 
lb. 

To  the  Jurisdiction.] — ^An  objection  to  the 
jurisdiction,  although  not  raised  in  the  pleadings, 
was  allowed  to  be  taken  at  the  hearing,  the  state 
of  the  law  on  the  question  of  jurisdiction  having 
been  unsettled  at  tiie  time  of  filing  the  bill. 
Stone  V.  Thomas,  5  L.  R.,  Ch.  219  ;  39  L.  J.,  Ch. 
168  ;  22  L.  T.  359  ;  18  W.  R.  386. 

When  Plea  overruled  with  Liberty  to  put  in 
Answer — Second  Plea.] — ^When  a  plea  has  been 
overruled,  with  leave  to  put  in  an  answer,  the 
defendant  cannot  file  a  second  plea  coupled  with 
an  answer  without  special  leave  of  the  court. 
M'Kewan  v.  Sanderson,  16  L.  R.,  Eq.  316  ;  42 
L.  J.,  Ch.  788  ;  29  L.  T.  206  ;  21  W.  R.  807. 

Upon  motion  by  the  plaintiff  to  take  the  second 
plea  off  the  file  for  irregularity,  it  was  ordered 
that  the  plea  and  answer  should  stand  for  the 
answer  only,  the  defendant  paying  the  costs  of 
the  motion  ;  the  plaintiff  to  have  a  fortnight  to 
except.    lb. 


IV.  PRINTED  PLEADINGa 

The  paper  on  which  the  pleadings  in  chancery 
are  printed  must  be  of  the  quality  prescribed  by 
Cons.  Ord.  IX.  r.  3,  but  need  not  be  weighed  in 
the  office  of  the  record  and  w^rit  clerks,  in  order 
to  ascertain  the  quality.  Calthrop  v.  RummenSf 
6  L.  R.,  Ch.  151 ;  19  W.  R.  337. 
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The  margin  of  the  printed  pleadings  should  be 
of  the  size  prescribed ;  but  a  pleading  with  a 
margin  somewhat  smaller  may  by  order  be  filed. 
lb. 


V.  AMENDMENT. 

Amendment  of  Bill.] — A  demurrer  having 
been  filed  to  a  bill,  the  plaintiff  served,  in  due 
time,  an  order  of  coarse  for  leave  to  amend.  Two 
days  before  the  expiration  of  the  time  for 
amending  he  served  a  summons  for  further  time 
to  amen(^  returnable  the  day  after  such  expira- 
tion : — Held,  that  as  the  summons  was  not  re- 
turnable till  after  the  expiration  of  the  time 
originally  allowed  to  amend,  the  application  was 
too  late,  there  being  no  special  circumstances  to 
induce  the  court  to  depart  from  the  rule  laid 
down  by  Cons.  Ord.  XXXVII.  r.  18.  Vemtm  v. 
Vernon,  6  L.  R.,  Ch.  833  ;  24  L.  T.  611  ;  19  W.  R. 
1041. 

An  affidavit  in  support  of  a  special  application 
for  leave  to  amend  an  information  and  bill,  the 
amendments  of  which  had  been  approved  by  the 
attorney -general,  was  made  by  the  solicitor  alone, 
the  plaintiff  not  joining : — Held,  that  the  rule 
that  the  plaintiff  must  join  in  the  case  of  a  bill 
does  not  apply  to  an  information  and  bill ;  and 
that  the  affidavit  was  sufficient.  Att.-Gen.  v. 
Cmtleford  Local  Board,  6  L.  R.,  Ch.  853  ;  40 
L.  J.,  Ch.  636  ;  25  L.  T.  371 ;  19  W.  R.  1074. 

The  court,  on  an  ex  parte  application  of  the 
plaintiff,  with  the  consent  of  the  attorney- 
general,  will  allow  a  bill  to  be  amended,  after 
appearance  has  been  entered  for  the  defendant, 
and  interrogatories  filed  by  making  it  a  bill 
and  information.  Sutherland  (^Duke')  v.  Tun- 
Hall  Local  Board,  27  L.  T.  816  ;  21  W.  R.  244. 

A  plaintiff,  requiring  an  answer  to  an  amended 
bill,  the  court,  considering  the  case  not  provided 
for  by  the  orders,  directed  the  clerk  of  records 
and  writs  to  seal  a  copy  of  the  amended  bill  with 
a  special  indorsement.  Murphy  v.  Winn,  33 
L.  T.  117  ;  23  VV.  R.  784. 

After  replication  filed  and  evidence  closed,  the 
court  will  not  give  leave  to  withdraw  replica- 
tion, and  amend  the  bill.  Oodhold  v.  Ellis,  23 
W.  R.  333. 

At  the  hearing  of  an  injunction  suit  to  re- 
strain cutting  sea-weed  on  the  sea-shore — ^the 
bill  stating  a  title  based  on  user  and  one  esta- 
blished at  Taw — the  cause  was  directed  to  stand 
over,  with  liberty  to  amend  by  making  the 
attorney-general  a  party.  The  bill  was  amended 
by  making  the  attorney-general  a  party,  but 
another  amendment  was  also  made,  stating  that 
the  plaintiffs  had  established  their  right  against 
the  crown  to  wreck  washed  on  the  sea-shore, 
under  certain  proceedings  therein  referred  to. 
The  court  directed  the  latter  averment  to  be 
struck  out,  as  not  warranted  by  the  order.  Cal- 
heck  V.  M^Ginty,  6  Ir.  R.,  Eq.  210. 

Time  Extended — CoBti.] — ^A  plaintiff,  who 
desires  an  extension  of  time  to  amend  his  bill, 
but  has  omitted  to  get  it,  is  liable  to  pay  the 
costs  of  a  motion  to  dismiss  for  want  of  prosecu- 
tion, although  the  extension  which  he  desires 
may  be  allowed  him.  London  and  Colonial 
Company  v.  Elworthy,  18  W.  R.  246. 

Xateriality.] — In  giving  or  refusing  leave  to 


amend  a  bill,  the  court  will  not  act  upon  the 
opinion  of  counsel,  but  will  form  its  own  judg- 
ment as  to  the  materiality  of  the  proposed 
amendment.  Hemming  v.  Maddick,  9  L.  R., 
Bq.  176. 
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I.    METROPOLITAN. 


Appointment.] — When  a  party  was  appointed 
by  the  police  commissioners,  under  2  &  3  Vict.  c. 
47,  B.  8,  a  constable  to  keep  the  peace  on  the 
written  requisition  of  certain  churchwardens, 
stating  that  additional  persons  were  required  for 
the  purpose  of  executing  distress  warrants  to 
recover  rates  : — Held,  that  the  appointment  of 
the  party  as  constable  for  all  purposes  was  good, 
and  that  the  requisition  of  the  churchwardens 
need  not  shew  on  the  face  of  it  the  necessity  for 
his  appointment.  Allen  v.  Preece,  10  Ex.  443  ; 
24  L.  J.,  Bx.  9. 

Powers  and  LiabilitioB  —  Offenee  eommitted 
within  view  of  Constable.] — In  an  action  by  A. 
against  B.  for  false  imprisonment,  he  justified  on 
the  ground  of  A.  having  wilfully  and  without 
excuse,  within  view  of  the  constable  who  appre- 
hended her,  annoyed  and  disturbed  B.  and  his 
family  by  knocking  and  ringing  at  his  door  : — 
Held,  that,  to  support  this  plea,  under  2  &  3 
Vict.  c.  47,  ss.  54,  63,  it  was  necessary  to  prove 
the  offence  to  have  been  committed  within  view 
of  the  constable,  and  that  the  plea  afforded  no 
justification  under  s.  66,  inasmuch  as  it  did  not 
allege  that  A.  was  found  committing  the  offence 
at  the  time  of  apprehension,  or  that  B.  was  the 
owner  of  the  property  on  or  with  respect  to 
which  the  offence  was  committed.  Simmons  v. 
MUlingen,  2  C.  B.  524  ;  15  L.  J.,  C.  P.  102  ;  10 
Jur.  224. 

Fnrioni  Driving.]— The  2  &  3  Vict.  c.  47, 


B.  64,  authorizes  police  constables  to  take  persons 
into  custody  who  commit  the  offence  of  furious 
driving  within  their  view.  Police  constables 
arrested  the  plaintiff  on  a  charge  of  furious 
driving,  and  he  was  convicted  of  it  before  a 
magistrate.  The  plaintiff  having  sued  them  for 
the  arrest  in  a  county  court,  they  produced  in 
defence  the  record  of  the  conviction,  which  did 
not  state  that  the  offence  had  been  committed 
within  their  view,  nor  did  they  prove  it  by  other 
evidence : — Held,  that  the  conviction  was  no 
answer  to  the  action.    Justice  v.   Gosling^  12 

C.  B.  39  ;  21  L.  J.,  C.  P.  94  ;  16  Jur.  429. 

Afianlt.] — In  order  to  justify  a  metro- 


politan  policeman  in  taking  a  party  into  custody 
for  an  assault  or  a  battery  committed  in  his 
view  under  2  &  3  Vict.  c.  47,  s.  6.5,  the  assault  or 
battery  must  be  such  as  would  justify  a  criminal 
charge.  Coward  v.  Baddcley,  4  H.  fc  N.  478  ;  6 
Jur.,  N.  S.  414. 

Xere  Buspicion.] — An  officer  of  the  city 

of  London  police  has  no  authority  to  arrest  a 
person  without  a  warrant,  merely  upon  sus- 
picion of  his  having  committed  a  misdemeanor. 
Bowditch  V.  Balehin,  5  Ex.  378  ;  19  L.  J.,  Ex. 

337. 

A  police  constable  is  not  justified  under  10 
Geo*  4,  c.  44,  s.  7,  in  laying  hold  of,  pushing 
along  the  highway,  and  ordering  to  be  off,  a 
person  found  by  him  conversing  in  a  crowd  with 
another,  merely  because  the  person  with  whom 
he  happened  to  be  conversing  is  known  to  be 
a  reputed  thief.  Stocken  v.  Carter^  4  C.  &  P. 
477. 

Bight  of  Search— Of  a  Person.]— Under  2^3 
Vict.  c.  71. 8.  24,  persons  charged  before  a  metro- 


politan police  magistrate  with  having  in  their 
possession  or  conveying  anything  suspected  of 
being  stolen  or  unlawfully  obtained,  and  not 
accounting  to  the  satisfaction  of  the  magistrate 
for  such  possession,  shall  be  deemed  guilty  of  a 
misdemeanor.  And  by  2  &  3  Vict.  c.  47,  s.  66,  a 
constable  may  stop,  search,  and  detain  any 
person  reasonably  suspected  of  having  or  con- 
veying anything  stolen  or  unlawfully  obtained  : 
— Held,  that  the  power  of  a  magistrate  under 
these  enactments  extends  only  to  persons  who 
are  at  the  time  conveying  the  property — i.  e.  to 
street  offences,  and  not  to  persons  who  may  have 
such  property  in  a  house  or  a  shop.  Hadley  v. 
Perks,  1  L.  R.,  Q.  B.  444  ;  36  L.  J.,  M.  C.  177  ; 
12  Jur.,  N.  S.  662 ;  14  L.  T.  326  ;  14  W.  R.  730  ; 
6  B.  &  S.  375. 

Of  a  Houae.]— By  23  &  24  Vict.  c.  135, 

the  metropolitan  police  may  be  employed  in 
dockyards  and  military  stations  and  within 
fifteen  miles  thereof,  and  shall  have  the  powers 
and  privileges  and  be  liable  to  the  duties  and 
responsibilities  of  constables,  and  shall  act  as 
fully  as  in  any  part  of  the  metropolitan  police 
district,  provided  that  the  powers  and  privileges 
of  the  constables  of  the  metropolitan  police, 
when  without  the  yards,  &c.,  shall  only  b^  used 
in  respect  of  the  property  of  the  crown,  or  of 
persons  subject  to  naval,  or  marine,  or  military 
discipline.  The  metropolitan  police  is  autho- 
rized by  the  Contagious  Diseases  Act,  1866,  to 
carry  out  the  police  duties  in  respect  of  that  act ; 
and  the  Mutiny  Acts  make  provision  for  the 
capture  of  deserters.  A  metropolitan  constable 
so  employed,  demanded  without  warrant  to  enter 
a  licensed  alehouse,  situate  within  one  of  these 
districts,  but  without  the  yards,'  &c.,  to  search 
for  absentees  from  the  navy  or  prostitutes.  The 
owner  prevented  the  entry,  and  was  convicted 
by  justices  of  resisting  a  constable  in  the  exe- 
cution of  his  duty  under  24  &  25  Vict.  c.  51  : — 
Held,  that  the  constable  had  no  authority  to  do 
what  he  demanded,  and  that  the  party  was 
wrongly  convicted.  Tvrfier  v.  Ford,  37.  L.  T. 
352. 

Detention  of  Stolen  GN>odi.] — B.  having  been 
indicted  for  stealing  goods  and  acquitted,  a 
metropolitan  police  constable,  within  a  reason- 
able time  after  coming  into  possession  thereof, 
applied  to  a  magistrate,  under  2  &  3  Vict.  c.  71, 
s.  29,  to  make  an  order  with  respect  to  the  goods. 
The  magistrate  adjourned  the  hearing  to  a  future 
day.  -Mter  the  application  and  before  the  day 
of  hearing  arrived,  B.  brought  an  action  against 
the  constable  to  recover  the  goods  : — Held,  that 
the  constable  was  protected  by  s.  29,  and  that 
the  action  could  not  be  maintained.  Bullock  v. 
Dunlop,  2  Ex.  D.  43  ;  46  L.  J.,  Ex.  160 ;  35 
L.  T.  633  ;  25  W.  R.  98.  Affirmed,  13  Cox,  C.  C. 
581  ;  36  L.  T.  194  ;  25  W.  R.  293— C.  A. 

Beeeivers  and  Penalties. ]— By  2  &  3  Vict, 
c.  71,  s.  47,  where  by  any  act  penalties  or  shares 
of  penalties  are  or  shall  hereafter  be  made  re- 
coverable, in  a  summary  manner  before  any 
justices  of  the  peace,  and  by  the  act  the  same 
are  or  shall  be  limited  to  the  Queen,  or  some 
person  other  than  the  informer  or  party  aggrieved, 
in  every  such  case  the  same,  if  recovered  or 
adjudged  before  any  of  the  (metropolitan  police) 
magistrates,  shall  be  recovered  for  and  adjudged 
to  be  paid  to  the  receiver  for  the  time  being. 
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By  3  &  4  Vict.  c.  84,  s.  6,  any  two  justices  having 
jurisdiction  within  the  metropolitan  police  dis- 
trict shall  have,  while  sitting  together  pablicly 
in  the  court  or  room  used  for  holding  special  or 
petty  sessions  in  any  part  of  the  district  within 
the  limits  of  their  commission,  except  in  the 
divisions  to  be  assigned  to  the  pohce  courts 
already  established,  all  the  powers,  privileges 
and  duties  which  one  magistrate  of  the  poUce 
courts  has  while  sitting  in  one  of  these  courts  by 
2  &  3  Vict.  c.  47,  and  2  &  3  Vict.  c.  71  :— Held, 
that  the  receiver  was  not  entitled  to  a  moiety  of 
penalties  recovered  before  two  justices  sitting  in 
the  metropolitan  district  under  2  &  3  Vict.  c.  74, 
s.  47.  Metropolitan  Police  District  (^Receiter') 
V.  Bell,  7  L.  R.,  Q.  B.  433  ;  41  L.  J.,  M.  C.  153. 


8appr«ision  of  Ckuni&g-honiei.] — The 


2  &  3  Vict.  c.  71,  s.  47,  which  gives  the  penalties 
to  be  recovered  before  a  police  magistrate  of  the 
metropolis  to  the  receiver  of  the  metropolitan 
police  district,  is  not  repealed,  so  far  as  the 
applicaUon  of  such  penalties,  by  17  &  18  Vict. 
c.  38,  s.  8,  for  the  suppression  of  gaming-houses, 
by  which  one-half  of  any  pecuniary  penalty 
which  shall  be  adjudged  to  ha  paid  under  that 
act  shall  be  paid  to  the  person  laying  the  in- 
formation, and  the  remaining  half  shall  be 
applied  in  aid  of  the  poor-rate  of  the  parish  in 
which  the  offence  was  committed.  Wray  v. 
EllU,  1  El.  &  El.  276  ;  28  L.  J.,  M.  C.  45 ;  5  Jur., 
N.  S.  624. 

II.  SPECIAL. 

Appointment.] — Special  constables  were  ap- 
pointed by  justices  for  a  county,  but  their 
appointment  was  not  made  in  the  manner 
pointed  out  by  1  &  2  Will.  4,  c.  41,  s.  1.  They 
acted,  and  an  order  on  the  county  treasurer  was 
made  for  payment  for  their  trouble  and  ex- 
penses by  justices  then  sitting  for  the  purpose  of 
auditing  the  accounts  of  the  expenses  of  special 
constables  after  the  business  of  an  ordinary 
petty  session  had  been  concluded.  No  notice 
tor  the  holding  of  any  special  session  had  been 
given.  The  onier  was  general  in  form,  being  a 
mere  direction  to  pay,  and  it  did  not  recite  any 
of  the  facts  which  gave  the  justices  jurisdiction 
to  make  it.  The  treasurer  paid  the  amount,  and 
the  payment  was  afterwards  allowed  at  quarter 
sessions  : — Held,  that  although  the  appointment 
of  the  special  constables  was  not  regular,  and 
assuming  that  the  order  for  their  payment  was 
originally  invalid  because  not  made  at  a  special 
session  held  for  the  purpose,  yet  the  court,  in 
the  exercise  of  its  discretion,  would  not  grant  a 
certiorari  to  bring  up  the  order,  as  the  proceed- 
ings were  completely  finished  and  no  benefit 
could  arise  from  re-opening  them.  Reg.  v. 
JVewborough  QLord'),  4  L.  R.,  Q.  B.  685 ;  38  L.  J., 
M.  C.  129  ;  17  W.  R.  861  ;  S.  C,  nom.  R^g,  v. 
Camarvafuhire  (Justices^y  20  L.  T.  818. 

Under  1  &  2  Will.  4,  c.  41,  justices  of  the 
peace  may  appoint  special  constables,  if  it  is 
made  to  appear  to  them  upon  oath  of  any 
credible  witness  that  a  tumult  or  riot  may  be 
reasonably  apprehended,  and  if  they  are  of 
opinion  that  the  ordinary  officers  appointed  for 
preserving  the  peace  are  not  sufficient.  Under 
1  &  2  Vict.  c.  80,  justices  are  empowered,  upon 
being  satis fi^  upon  the  oaths  of  three  ci^edible 
witnesses,  that  the  appointment  of  such  special 
constables  was  occasioned  by  the  behaviour,  and 


reasonable  apprehension  of  the  behaviour,  of 
persons  employed  upon  railway  works,  to  Ixiake 
an  order  for  the  payment  of  such  special 
constables  upon  the  treasurer  or  other  officer 
having  the  control  of  the  funds  of  any  company 
carrying  on  such  works  : — Held,  that  before  sucn 
last-mentioned  order  is  made,  an  opportunity 
must  be  afforded  to  the  persons  upon  whom  it  is 
proposed  to  be  made  to  be  heard  against  it. 
Reg,  V.  Cheshire  Lines  Committee^  8  L.  R.,  Q.  B. 
344  ;  42  L.  J.,  M.  C.  100  ;  28  L.  T.  808. 

Sarvioe  of  Office — Kegleoting  to  S6nre.]~A 
fine  of  300Z.  for  not  serving  the  office  is  exces- 
sive, where  the  highest  previous  fine  was  lOOZ., 
and  vras  found  sufficient  to  produce  an  accept- 
ance of  the  office.  Rex  v.  Modey,  6  N.  &  M. 
261  ;  3  A.  &  E.  488. 

If  persons,  duly  called  upon  by  the  magistrates 
to  serve  as  special  constables,  refuse  to  do  so,  the 
magistrates  ought  to  cause  them  to  be  indicted. 
Reg,  V.  Vincent,  9  C.  &  P.  91. 


SiFect  ofi] — Service  as  a  police  constable 


does  not  operate  to  cause  the  emancipation  of 
an  infant.  Reg,  v.  Selbome,  29  L.  J.,  M.  C.  11  ; 
5  Jur.,  N.  S.  1168. 


Determination  of  Service.] — A  special 


constable,  duly  appointed  under  1  &  2  Will.  4,  c. 
41,  is  appointed  for  an  indefinite  time,  and 
remains  a  constable  till  his  services  are  either 
determined  or  suspended,  and  being  so  appointed 
he  has  all  the  authority  of  an  ordinary  con- 
stable, until  his  services  are  either  suspended  or 
determined.    Re^,  v.  Porter ,  9  C.  &  P.  778. 


III.    BOROUGH  AND  COUNTY. 
1.  Appointment. 

Parish  Constable.]— Under  5  &  6  Vict.  c.  109, 
ss.  2  and  3,  where  justices  issue  a  precept  to 
overseers  requiring  them  to  return  a  list  of  a 
competent  number  of  men  in  their  parish  to 
serve  as  constables,  and  the  overseers  accordingly 
summon  a  vestry  within  fourteen  days  after 
receiving  the  precept,  the  vestry  has  no  discre- 
tion, but  must  make  out  the  list.  Reg,  v.  North 
Bierley  (^Overseers),  El.,  Bl.  &  El.  519  ;  27  L.  J., 
M.  C.  275  ;  4  Jur.,  N.  S.  784. 

A  certiorari  will  not  lie  to  the  chairman  of  a 
vestry  to  bring  up  the  resolution  of  the  vestry 
for  the  appointment  of  a  paid  constable  under 
5  &  6  Vict.  c.  109,  s.  18,  but  it  lies  to  the  justices 
to  bring  up  the  order  of  the  justices  made  at 
petty  sessions  confirming  the  nomination  and 
appointment.  Uipperholme  -  cum  -  Brigkthouse, 
In  re,  2  B.  C.  Rep.  98  ;  5  D.  &  L.  79 ;  11  Jur. 
713. 

High  Constables.] — The  appointment  to  the 
office  of  high  constable  of  a  county  lies  in  the 
justices^at  large,  and  may  be  exercised  by  the 
justices  at  quarter  sessions  (where  all  the  justices 
have  the  opportunity  of  being  present  and  voting), 
but  not  at  petty  sessions.  Reg,  y,'WUkinson,  10 
A.  &  E.  288  ;  2  P.  &  D.  617. 

Deputy.]— The  office  of  constable  may  be 
served  by  deputy.    Ren  v.  Clarke,  infra. 

Under  5  fc  6  Vict.  c.  109,  it  is  not  necessary 
that  the  deputy  of  a  parish  Qonstable  shoold  be 
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on  the  OYcrseers*  list  of  qualified  persons.  Reg, 
V.  Booth,  3  New  Sess.  Cas.  203  ;  12  Q.  B.  884  ; 
18  L.  J.,  M.  C.  25  ;  13  Jur.  6. 

2.  Obligation  to  Sebys. 

PersoAi  entitled  to  Exemption.] — The  crown 
may  exempt  persons  from  serving  the  offices  of 
headborough,  constable,  &c.,  provided  there  is  a 
sufficient  number  of  persons  left  to  serve  them. 
Rex  v.  Clarke,  1  T.  R.  679. 

A  younger  brother  of  the  corporation  of  the 
Trinity  House  is  not  exempt  from  serving  the 
office  of  headborough.    Ih. 

No  member  of  the  Barbers*  Company,  who  is 
not  licensed  to  practise  as  a  surgeon,  can  claim 
an  exemption,  under  5  Hen.  8,  c.  6,  from  serving 
the  office  of  constable.  Rex  v.  Chappie,  3  Camp. 
91  ;  5  T.  R.  371. 

Katuralised  Fordgner.]  —  A  naturalized 
foreigner  is  not  eligible  to  the  office  of  con- 
stable. Rex  V.  Ferdinand  de  Mierre,  5  Burr. 
2787. 

Keeeuity  of  Beiidenoe. J— Actual  residence  in 
the  parish  is  essential  to  impose  upon  the  occu- 
pier of  property  the  burden  of  serving  the  office 
of  constable.  Rex  v.  Adlard,  7  D.  &  R.  340  ; 
4  B.  &  C.  772. 

Extent  of  Liability.] — A  man  may  be  liable  to 
serve  the  office  of  constable  in  several  constable- 
wicks  ;  but,  if  chosen  constable  in  two  constable- 
wicks  for  the  same  year,  acceptance  of  the  first 
appointment  will  excuse  his  non-acceptance  of 
the  second,  semble.  Rex  v.  Mosley,  5  N.  &  M. 
261  ;  3  A.  &  E.  488. 

A  constable  of  a  manor,  including  a  parish,  is 
not  exempt  from  serving  this  office,  by  having  a 
statutable  certificate  of  exemption  from  all  ward 
offices.     Rex  v.  Darby  shire,  2  Burr.  1182. 

Proof  of  Kegleot  to  Sanre.]  —  Indictment 
charged  that  the  defendant,  being  elected  to  the 
office  of  constable,  neglected  and  refused  to  take 
upon  himself  the  execution  of  the  office.  The 
proof  was,  that  he  refused  to  take  the  oath  of 
office : — Held,  that  that  was  prim&  facie  evi- 
dence of  a  refusal  to  take  upon  himself  the 
execution  of  the  office.  Rex  v.  Brain,  3  B.  & 
Ad.  614. 

Held,  also,  on  motion  in  arrest  of  judgment, 
that  the  indictment  sufficiently  charged  an  offence, 
by  alleging  that  the  defendant  wholly  neglected 
and  ref  us^  to  take  upon  himself  the  execution 
of  the  office,  and  that  it  was  not  necessary  to 
state  that  he  had  refused  to  be  sworn.    Ih, 

3.   P0WEB8  AND  DUTIES. 

a.  Of  Arrest. 

Charge  of  Felony.] — Watchmen  and  beadles 
have  authority  at  common  law  to  arrest  and 
detain  in  prison  for  examination,  persons  walking 
in  the  streets  at  night,  whom  there  is  reasonable 
ground  to  suspect  of  felony,  although  there  is 
no  proof  of  a  felony  having  been  committed. 
Lawrence  v.  Hedgcr,  3  Taunt.  14. 

A  constable  is  not  justified  in  arresting  a  sup- 
posed offender  for  felony  without  a  warrant,  at 
the  instigation  of  a  third  party,  unless  there 
exists  a  reasonable  charge  and  suspicion.    Il(*gg 


V.  Ward,  3  H.  &  N.  417  ;  27  L.  J.,  Ex.  443 ;  4 
Jnr.,  N.  S.  886. 

A  constable  who  imprisons  a  person  on  sus- 
picion of  felony,  without  reasonable  ground,  and 
without  a  warrant,  is  within  the  21  Jac.  1,  c.  12. 
Staight  y.  Gee,  2  Stark.  445. 

A  peace  officer  may  justify  taking  a  person  into 
custody  charged  vHth  a  felony,  although  no 
felony  was  committed.  Hohht  v.  Branseomb,  3 
Camp.  420. 

Attempting  to  Bhooti— A  chaige  of  an  at- 
tempt to  shoot  may  justify  a  policeman  in  arrest- 
ing.    Osborn  y.  Veitch,  IF.  &  F.  317. 

Eneonraging  Besistanoe.] — Watchmen  may 
imprison  any  person  who  encourages  prisoners 
in  their  custody  to  resist.  White  v.  £dmunds, 
Peake,  89. 

Disorderly  Personi— Duty  of  Conitable.] — A 
constable  has  no  right  to  arrest  and  handcuff 
a  disorderly  person  known  to  him,  unless  he  is 
committing  or  on  the  point  of  committing  a 
breach  of  the  peace,  and  the  person  so  attempted 
to  be  arrested,  and  his  companions,  are  justified 
in  using  necessary  force  to  prevent  such  an 
arrest,  but  if  they  combine  to  use  unnecessary 
violence  for  that  purpose,  and  in  the  course  of 
that  violence  the  constable  is  killed,  it  is  man- 
slaughter and  not  murder  ;  but  if  the  constable 
had  given  over  all  intention  of  making  the 
arrest,  and  the  man  and  his  companions,  know- 
ing it,  continue  their  violence  towards  the  con- 
stable, and  he  is  thereby  killed,  it  is  murder  in 
each.     Reg,  v.  Lockley,  4  F.  &  F.  155. 

Using  loud  words  in  the  street,  though  dis- 
orderly, is  not  an  offence  for  which  a  party- 
should  be  taken  into  custody.  Hardy  v.  Murphy, 
1  Esp.  294. 

Tretpaisert.]— Peace  officers  haye  no  right  to 
turn  trespassers  off  land,  except  by  the  onler  of 
the  owner  of  the  land.  Reg,  v.  Cox,  1  F,  k  F, 
664. 

Misdemeanors.] — A  constable,  at  common  law, 
is  not  justified  in  imprisoning  a  person  in  the 
belief  that  he  has  committed  a  misdemeanor. 
Grijin  v.  Colman,  4  H.  &  N.  265  ;  28  L.  J.,  Ex. 
134. 

Clearing  a  Pnblie-lioase.] — A  constable  (out 
of  the  lin^its  of  the  Metropolitan  Acts)  when  he 
is  clearing  a  public-house  is  not  acting  in  the 
execution  of  his  duty,  unless  there  is  a  nuisance, 
or  a  disturbance  of  the  peace.  Reg,  y.  Ptebble, 
1  F.  &  F.  325. 

PersoA   handed  over  by  a  Policeman.] — A 

policeman  on  duty  at  a  police  station  is  justified 
in  detaining  a  person  brought  there  in  charge, 
and  delivered  to  him  by  a  policeman,  although 
he  may  have  been  illegally  arrested  ;  as,  for 
instance,  if  he  has  been  arrested  without  war- 
rant, upon  suspicion  of  having  been  guilty  of 
perjury.  Bowditch  v.  Ftisberry,  19  L.  J.,  Ex. 
339. 

A  superintendent  of  a  county  constabulary, 
finding  a  person  in  custody,  on  a  chaise  of  vio- 
lently assaulting  a  constable  in  the  execution  of 
his  duty,  continuing  him  in  custody,  and  taking 
him  before  a  magistrate,  it  turning  out  that  no 
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such  offence  had  been  committed,  is  liable  for  the 
imprisonment.     Griffin  v.  Coleman^  mipra, 

Withont  a  Warrant — ^Breach  of  the  Peace.] 

— To  justify  a  constable  in  apprehending  a  party 
without  warrant  for  an  affray,  it  is  essential  that 
the  party  should  have  been  engaged  in  the 
affray,  and  that  the  constable  should  have  view 
of  the  affray  while  the  party  was  so  engaged  in 
it,  and  that  the  affray  was  still  continuing  at  the 
time  of  the  apprehension.  Cook  v.  Nethercote, 
6  C.  &  P.  741. 

If  a  constable  is  endeavouring  to  prevent  a 
breach  of  the  peace,  and  any  person  stands  in  his 
way,  with  intent  to  hinder  him  from  so  doing, 
the  former  is  justified  in  taking  such  person  into 
custody,  but  not  in  giving  him  a  blow.  Levy  v. 
Edwards,  1  C.  &  P.  40. 

A  constable  may  be  justified  in  removing  a 
person  from  a  church  for  disturbing  the  congre- 
gation in  time  of  Divine  service,  although  no 
part  of  such  service  was  actually  ^ing  on  at  the 
time  ;  yet  he  has  no  right  to  detain  such  person 
in  custody  afterwards,  for  the  purpose  of  taking 
him  before  a  magistrate.  Williams  v.  Glcnister, 
4  D.  &  R.  217  ;  2  B.  &  C.  699. 

If  a  person  is  guilty  of  an  assault  and  battery, 
a  policeman,  who  is  present  and  sees  the  offence 
committed,  is  justified  in  taking  the  offender  at 
once  into  custody  without  warrant,  in  order  to 
take  him  .before  a  magistrate  to  answer  for  the 
offence ;  and  if  such  a  *  person  is  so  taken  into 
custody,  he  cannot  maintain  an  action  against  a 
bystander  for  directing  the  policeman  so  to  take 
him  into  custody.  Derecourt  v.  Corhiahley,  5 
El.  &  Bl.  188  ;  24  L.  J.,  Q.  B.  313  ;  1  Jur.,  N.  S. 
870. 

A  private  person  is  not  justified  in  arresting, 
or  giving  in  charge  of  a  policeman,  without  a 
warrant,  a  party  who  has  been  engaged  in  an 
affray,  unless  the  affray  is  still  continuing,  or 
there  is  reasonable  ground  for  apprehending  that 
he  intends  to  renew  it.  Price  v.  Seeley,  10  0.  & 
F.  28. 

Liability  of  Employers.] — Although  where 
servants  sworn  in  to  act  as  constables  on  their 
own  responsibility  arrest  a  person  on  suspicion 
of  felony,  without  precedent  authority,  or  subse- 
quent sanction  for  the  particular  act,  their 
employer  is  not  liable,  it  is  otherwise  where 
there  is  a  sanction  to  do  the  act.  Mahoncy  v. 
Besley,  4  F.  &  F.  544. 


b.  Ezeoutlnff  Warrants. 

Ont  of  Particular  District.] — A  constable  can- 
not execute  a  warrant  out  of  his  particular  dis- 
trict, even  though  directed  by  A.,  constable  of 
B.,  to  C,  and  to  all  other  officers  of  the  peace, 
in  the  county  of  D.  Blatcher  v.  Kemp,  1  H.  Bl! 
15,  n. 

Direction  of  Warrant,  EfiiBCt  of.]— If  a  war- 
rant is  directed  to  a  constable  by  name,  he  may 
execute  it  anywhere  within  the  jurisdiction  of  the 
magistrate  ;  but  if  it  is  delivered  to  him  by  his 
name  of  office,  he  can  execute  it  only  in  the  parish, 
&c.,  of  which  he  is  a  constable.  Rex  v.  Weir,  2 
D.  &  R.  444  ;  1  B.  &  C.  288. 

Under  the  5  Geo.  4,  c.  18,  s.  6,  a  constable  can- 
not execute  the  warrant  of  a  judge  of  the  King's 
Bench,  directed  to  "  all  constables,  &c.,"  and  not 


addressed  to  him  by  name,  in  any  other  district 
than  his  own.  Oladwell  v.  Blake,  1  C,  M.  &  R. 
636  ;  5  Tyr.  186. 

The  5  Geo.  4,  c.  18,  s.  6,  merely  puts  warrant! 
addressed  to  peace  officers  in  their  official  charac- 
ter on  the  same  footing  as  warrants  addressed  to 
them  by  name  previously  stood  ;  and  therefore 
does  not  oblige,  but  authorizes  officers  to  exe- 
cute the  former.  Oimhert  v.  Coyney,  M'Clel.  & 
Y.  469. 

A  justice's  warrant  of  commitment  in  exe- 
cution upon  a  conviction  for  a  penalty  in  the 
first  instance,  under  11  &  12  Vict.  c.  43,  s.  23,  in 
the  form  0.  1,  in  the  schedule,  directed  "  To  the 
constable  of  G.,"  a  parish  in  the  county  of  L., 
must  be  read  as  directed  to  the  parish  constable 
of  G.,  there  being  such  an  officer,  who  must 
execute  it,  and  its  execution  by  a  county  police- 
man is  illegal.  Reg.  v.  Saund-ers,  1  L.  R.,  C.  C. 
75  ;  36  L.  J.,  M.  C.  87;  16  L.  T.  331  ;  16  W.  R. 
752  ;  10  Cox,  C.  C.  445. 

Warrant  to  Search  for  Property.l^A  constable 
cannot  execute  a  warrant  to  search  for  property 
concealed  by  a  bankrupt.  Sly  v.  Stevenson,  2 
0.  &  P.  464. 

PosseasioB  of  Warrant — ^Keceisity  of.] — A 
constable  making  an  arrest  under  a  justice's 
Warrant  in  a  civil  proceeding,  is  bound  to  have 
the  warrant  in  his  possession  at  the  time,  in 
order  that  it  may  be  produced  if  required. 
Oalliard  v.  Laxton,  2  B.  &  S.  363 ;  9  Cox,  C.  C. 
127  ;  31  L.  J.,  M.  C.  123  ;  8  Jur.,  N.  S.,  642  ;  5 
L.  T.  835 ;  10  W.  R.  353. 

In  order  to  justify  an  arrest,  even  by  an  officer, 
under  a  warrant,  for  a  misdemeanor,  it  is  neces- 
sary that  he  should  have  the  warrant  with  him 
at  the  time.    Reg.  v.  Chapman,  12  Cox,  C.  C.  4. 


Afsanlt  upon  Conitable  when  without 


Warrant.] — C.  was  summoned  for  trespassing  in 
pursuit  of  coneys.  He  absconded,  and  a  warrant 
was  issued  for  his  apprehension,  addressed  to  all 
peace  officers  in  the  county  of  Devon.  A  con- 
stable in  the  county  police  force  endeavoured 
to  arrest  C.  at  the  time  when  he  had  not  the 
warrant  in  his  possession.  C.  resisted  and 
assaulted  the  constable :  —  Held,  that  as  the 
offence  with  which  he  was  charged  was  not 
felony  he  was  justified  in  resisting  the  attempt 
of  the  constable  to  arrest  him  without  having 
the  warrant  in  his  possession.  Codd  v.  Cahe,  1 
Ex.  D.  352  ;  46  L.  J.,  M.  C.  101 ;  .34  L.  T.  453  ; 
12  Cox,  C.  C.  202. 


When  Warrant  not  backed  by  a  Jutice.] 


— C.  was  convicted  of  an  assault  on  two  police 
constables  of  the  county  police  of  Worcestershire 
in  the  execution  of  their  duty,  who  were  appre- 
hending him  in  the  city  of  Worcester  under  a 
warrant  issued  by  two  justices  of  and  for  the 
county  of  Worcestershire  for  his  commitment  to 
prison  for  default  in  payment  of  a  fine,  but  not 
backed  by  any  justice  of  and  for  the  city  of 
Worcester.  Worcester  is  a  borough  having  a 
separate  commission  of  the  peace  with  exclusive 
jurisdiction,  and  a  separate  police  force.  C.  was 
not  pursued  from  the  county,  but  found  in  the 
city  : — Held,  that  the  conviction  was  wrong,  and 
that  the  constables  were  not  acting  in  the  execu- 
tion of  their  duty  in  so  executing  such  warrant. 
R^g.  V.  Cumpton,  5  Q.  B.  D.  341  ;  49  L.  J.,  M.  C. 
41  ;  42  L.  T.  543  ;  28  W.  R.  639  ;  44  J.  P.  489. 
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o.  In  other  Bespeots. 


Arrest  for  Ken-payment  of  Xoney— SiFeet  of 
Tender.] — ^A  constable,  who  is  conveying  a  party 
to  prison  under  a  magistrate's  order,  under  49 
Geo.  3,  c.  68,  for  non-payment  of  a  certain  sum 
under  an  order  of  filiation  and  maintenance,  is 
not  bound  to  discharge  his  prisoner  on  tender  of 
that  sum.  Atkins  ▼.  Xilby^  4  P.  &  D.  146  ;  11  A. 
&  E.  /77. 

IV.  ACTIONS  AGAINST. 

Constable  aoting  boni  fide.]  —  A  constable 
who  acts  honk  fide,  believing  tnat  he  is  doing 
his  duty,  is,  though  mistaken,  within  the  pro- 
tection of  the  24  Geo.  2,  c.  44,  s.  8,  and  it  is  not 
a  question  for  the  jury  whether  the  facts  were 
such  as  might  reasonably  lead  him  to  think  he 
was  so  acting.  Oosden  v.  Elfick,  4  Ex.  445  ;  19 
L.  J.,  Ex.  9  ;  13  Jur.  989. 

Demand  to  Bee  Warrant.]-^It  is  unnecessary 
to  demand  a  perusal  and  copy  of  a  warrant 
where  there  is  no  remedy  against  the  magis- 
trates. Cotton  V.  Ka4v)ell,  2  N.  &  M.  399  ;  8.  P„ 
Sturch  V.  Clarke,  1  N.  &  M.  671  ;  4  B.  &  Ad. 
113. 

Where  a  mistake  is  made  as  to  the  person 
against  whom  the  warrant  was  intended,  no 
demand  of  a  copy  and  perusal  need  be  made. 
Hoye  V.  Buth,  2  Scott,  N.  R.  86  ;  1  M.  &  G.  775  ; 
1  Drink.  15  ;  8,  P.,  Parton  v.  Williami,  3  B.  & 
A.  330. 

Where  parties,  in  order  to  levy  a  poor's  rate 
under  a  warrant  of  distress  granted  by  two 
magistrates,  broke  and  entered  the  house  and 
broke  the  windows  : — Held,  that  they  might  be 
sued  without  a  previous  demand  of  the  perusal 
and  copy  of  the  warrant.  Bell  v.  Oakley,  3  M. 
k  S.  259. 

Form  of  Demand  and  Complianoe.l — A 


constable,  who  had  taken  a  party  to  gaol,  under  a 
magistrate's  warrant,  was  called  upon  for  a  copy 
of  the  warrant  and  perusal  of  the  original. 
The  constable  gave  the  party  a  copy,  but  was 
unable  to  grant  a  perusal  of  the  original,  be- 
cause it  was  retained  by  the  gaoler  for  his  own 
protection.  The  party,  on  information  of  this 
circumstance,  made  no  objection  to  its  non-pro- 
duction : — Held,  that  he  had  dispensed  with  the 
production  of  the  original.  Atkins  v.  Kilby,  4 
P.  &  D.  145  ;  11  A.  &  E.  777. 

A  demand  of  the  warrant  need  not  specify 
any  time  ;  and,  if  a  different  time  is  mentioned 
than  that  allowed  by  the  statute  it  will  not 
vitiate  the  demand.  Collins  v.  Rose,  5  M.  &  W. 
194  ;  7  D.  P.  C.  796. 

Where  a  demand  for  the  perusal  of  a  copy  of 
a  magistrate's  warrant  required  the  perusal  and 
copy  to  be  given  within  three  days : — Held,  that 
this  was  a  suflScient  demand  to  entitle  the  party 
to  sue,  although  the  statute  says,  that  no  action 
should  be  brought  until  the  perusal  and  copy 
shall  have  been  refused  for  six  days  after  de- 
mand.   Ih, 

A  demand  of  the  copy  and  perusal  of  a  war- 
rant for  levying  poor-rates,  signed  by  the  party's 
attorney,  left  by  his  clerk  at  the  constable's 
abode,  is  a  sujSicient  demand.  Clark  v.  Woods, 
3  New  Sess.  Gas.  213 ;  2  Ex.  396  ;  17  L.  J., 
M.  C.  189. 

Where  a  party  obtained  a  copy  of  the  warrant 


previously  to  a  demand  ; — Held,  that  the  con- 
stable was  not  thereby  excused  from  complying 
with  the  demand.    lb. 

The  mere  fact  of  the  justices  being  joined  in 
the  action  against  the  constable  docs  not  entitle 
the  constable  to  a  verdict,  under  24  Geo.  2,  c. 
44,  8.  6,  which  section  only  protects  him  in  case 
he  has  complied  with  the  demand  of  a  copy  and 
perusal  of  the  warrant.    Ih. 

A  constable,  who  delivers  a  copy  of  his  war- 
rant to  the  party  aggrieved,  cannot  thereby  dis- 
charge himself,  unless  the  party  has  thereby  a 
right  of  action  (supposing  the  warrant  ill^al) 
against  the  magistrate  under  whom  he  acts.  Sly 
V.  Stevenson,  2  C,  &  P.  464. 

A  constable  justified  the  assault  and  imprison- 
ment of  the  plaintiff,  under  a  magistrate's  vsar- 
rant  of  commitment.  It  was  objected  to  this 
warrant,  that  it  erroneously  recited,  that  the 
plaintiff  was  then  present  to  hear  the  complaint 
in  another  county ;  and  that  on  the  indorsement 
of  it  for  execution  by  a  magistrate  of  the  county 
where  the  plaintiff  was,  it  did  not  appear  that 
the  handwriting  of  the  committing  magistrate 
had  been  proved  according  to  24  Geo.  2,  c.  55, 
s.  1  : — Held,  that,  if  these  objections  were  ten- 
able, they  shewed  defect  of  jurisdiction  in  the 
magistrates,  but  did  not  deprive  the  constable 
of  the  protection  given  him  by  the  warrant. 
Atkins  V.  Kilhy,  4  P.  &  D.  145 ;  11  A.  &  B. 
777. 

A  constable  who  assists  a  parish  officer  in 
levying  a  distress  for  poor-rat^,  under  a  war- 
rant of  magistrates  directed  to  such  officers,  is 
not  liable  to  an  action  of  trespass,  although 
a  demand  was  duly  made  on  such  constable, 
Clarke  v.  Davey,  4  Moore,  466. 

A  constable  executing  the  warrant  of  a  justice, 
and  sued  without  the  magistrate,  is  within  the 
protection  of  the  statute,  and  entitled  to  a 
verdict  on  proof  of  such  warrant ;  having  first 
complied  with  the  plaintiff's  demand  of  a  peru- 
sal and  copy  of  the  warrant  before  the  action 
brought,  though  not  within  six  days  after  such 
demand,  as  the  act  directs.  Jones  v.  Vavghan, 
5  East,  446;  2  Smith,  5. 

When   Selling    other   than    Speeiiled 


Ooods.] — ^A  constable,  having  a  warrant  autho- 
rizing the  seizure  of  certain  specified  goods 
alleged  to  have  been  stolen,  seized  those  goods 
and  others  not  specified  in  the  warrant;  the 
latter  goods  were  not  likely  to  furnish  evidence 
of  the  identity  of  the  former  : — Held,  that  he 
was  liable  to  an  action  of  trespass,  though  a 
copy  of  the  warrant  had  not  been  demanded. 
Crozier  v.  CuTtdy,  9  D.  &  R.  224  ;  6  B.  &  C. 
232. 

If  a  constable  take  the  goods  of  B.  under  a 
warrant  commanding  him  to  take  the  goods  of 
A.,  no  previous  demand  of  a  copy  of  the  warrant 
need  be  made,  as  the  constable  must  act  most 
strictly  in  obedience  to  his  warrant.  Parton  v. 
Williams,  3  B.  &  A.  330. 

If  an  officer  seize  goods  in  obedience  to  the 
warrant  of  a  magistrate,  whether  that  warrant 
is  legal  or  not,  he  cannot  be  sued  without  a 
previous  demand  of  a  copy  and  perusal  of  the 
wan-ant.  Price  v.  Messenger,  2  B.  &  P.  168  ;  3 
Esp.  96. 

If  the  warrant  is  to  seize  stolen  goods,  and  the 
officer  seizes  goods  which  turn  out  not  to  have 
been  stolen,  he  is  still  within  the  protection  of 
24  Geo.  2,  c.  44.    Ih, 
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When  not  addreiied  to  hini.]— If  a  con- 
stable execates  a  warrant  of  a  judge  of  the 
Queen's  Bench  not  directed  to  him  by  name 
under  5  Geo.  4,  c.  18,  s.  6,  out  of  his  own  district, 
and  he  is  sued,  no  demand  need  be  made  of  a 
perusal  and  copy  of  the  warrant.  Oladwell  v. 
Blaksy  1  C,  M.  &  R.  636  ;  5  Tyr.  186. 


Whoro  Miitake  at  to  Perfon.] — In  an  action 
by  A.  against  B.,  a  constable,  for  false  imprison- 
ment, B.  cannot  defend  himself  under  a  magis- 
trate's warrant  against  C,  although  A.  was 
charged  with  felony  before  the  magistrate,  and 
was  the  person  against  whom  the  warrant  was 
intended  to  issue,  ffoye  v.  Bush,  2  Scott,  N.  B. 
86 ;  1  M.  &  G.  775  ;  1  Drink.  15. 

Whero  acting  out  of  Particnlar  District.]— 
Where  goods  were  taken  by  constables,  under  a 
warrant  of  distress  granted  by  a  justice  of  peace 
for  the  county  of  Kent,  directed  "to  the  con- 
stables of  the  Lower  Half  Hundred  of  C.  and  G.  in 
the  county  of  Kent;"  which  warrant  recited  that 
the  plaintiff  (whose  goods  were  distrained),  of 
the  parish  of  G.  in  the  county,  was  balloted  for 
the  militia  of  the  county,  and  having  refused  to 
serve,  was  convicted  in  a  certain  penalty,  for 
levying  which  the  warrant  was  granted;  if  it 
turns  out  that  the  warrant  was  executed  within 
a  certain  part  of  the  parish  of  G.,  within  the 
jurisdiction  of  the  Cinque  Ports,  and  not  within 
the  county  of  Kent,  the  constables  are  not  with- 
in the  protection  of  the  statute,  and  may  be 
sued  without  the  magistrate's  being  made  a  de- 
fendant. Milton  v.  &reen,  5  East,  233 ;  1  Smith, 
402. 

Warrant  of  PoBsession.] — To  an  action  for 
breaking  and  entering  the  plaintiff's  dwelling- 
house,  and  removing  his  goods,  the  defendants 
pleaded,  that,  after  the  1  &  2  Vict.  c.  74,  C.,  as 
agent  of  M.,  made  his  complaint,  in  writing, 
before  justices  acting  for  a  district  wherein  the 
premises  were  situate,  and  stated  that  M.  let  to 
the  plaintiff  a  tenement  from  year  to  year,  under 
the  rent  of  is. ;  that  the  tenancy  was  determined 
by  notice  to  quit,  and  that  C,  as  agent,  served 
on  the  plaintiff  a  notice  of  his  intention  to 
recover  possession  of  the  tenement,  a  duplicate 
of  which  notice  was  served  on  the  wife  of  the 
plaintiff  on  the  premises,  and  read  over  and 
explained  to  her.  The  plea  set  out  the  notice,  and 
alleged  that  the  justices  issued  their  warrant, 
directed  to  the  defendants  and  all  other  con- 
tables  and  peace  officers  acting  for  the  several 
parishes  within  the  hundred,  and  thereby  autho- 
rized and  commanded  the  defendants  and  the 
other  constables  and  peace  officers  to  enter  on  the 
tenement,  and  deliver  possession  thereof  to  C.  as 
such  agent.  The  plea  proceeded  to  justify  the 
breaking  and  entering  the  premises,  and  re- 
moving the  goods  by  virtue  of  the  warrant : — 
Held,  that  the  plea  was  bad,  and  that  the  defen- 
dants, who  acted  in  obedience  to  the  v^arrant, 
were  not  protected  by  24  Geo.  2,  c.  44,  s.  6. 
Jones  V.  Chapman,  2  D.  &  L.  907  ;  14  M.  &  W. 
124  ;  14  L.  J.,  Ex.  313. 

Biftresi  Warrant  —  Bzecntion  Bospended  by 
Xagittratei — Effeot  of.]  —  Where  magistrates, 
without  authority,  order  the  suspension  of  the 
execution  of  a  distress  warrant  duly  issued,  and 
the  offioer  afterwards  executes  such  warrant,  he 


is  entitled,  before  action  brought  for  the  taking 
under  such  warrant,  to  a  demand  of  a  copy  and 
a  perusal  of  the  warrant.  Barrons  v.  Luscotnbe, 
5  N.  &  M.  330 ;  3  A.  &  E.  689  ;  1  H.  &  W. 
467. 

Liability  of  Police  Gommistionert.] — In  order 
to  maintain  an  action  against  the  commissioners 
of  the  police,  for  money  detained  by  an  officer 
after  the  trial  of  a  prisoner,  it  must  be  distinctly 
shewn  that  it  was  accounted  for  by  the  officer  to 
the  commissioners.     Green  v.  Rowan,  7  C.  &  P. 

48. 

When  a  person  applying  to  be  employed  in  a 
public  office  deposits  with  the  head  of  the  office 
a  certificate  of  previous  good  character,  by  way 
of  testimonial,  and  on  his  ceasing  to  be  so 
employed  such  document  is  returned  to  him  by 
the  head  of  the  office  in  a  mutilated  state,  the 
head  of  the  office  is  not  primft  facie  responsible 
for  the  mutilation.  Taylor  v.  Rowan,  1  M.  & 
Bob.  490. 

Effect  of  Plea  of  Kot  Guilty.]— Trespass  was 
brought  against  three  for  an  assault  committed 
in  Bristol.  Two  of  them  were  constables  of 
Oxford,  and  had  come  down  and  taken  the 
plaintiff  at  Bristol  (thus  committing  the  assault) 
on  suspicion  of  his  having  stolen  a  horse  belong- 
ing to  the  other  defendant  in  Oxfordshire.  The 
declaration  set  out  all  the  trespasses  to  have 
been  done  without  reasonable  or  probable  cause. 
The  two  constables  pleaded  not  guilty  only  :— 
Held,  that  they  might  give  the  special  matter  in 
evidence  in  mitigation  of  damages,  to  shew  that 
there  was  reasonable  and  probable  cause.  Row^ 
cliff e  V.  Murray,  Car.  &  M.  613. 

Time  witlun  which  Action  to  be  Brought.]— 
Barnes  having  obtained  a  warrant  to  search  the 
plaintiff's  house,  and  to  apprehend  him  on  a 
charge  of  felony,  the  warrant  being  headed  "  to 
the  constable  of  D.,  in  the  county  of  W.," 
delivered  it  to  Barton,  a  county  constable 
appointed  under  2  &  3  Vict.  c.  93,  who  executed 
it  within  the  parish  of  D.,  by  apprehending  the 
plaintiff :— Held,  that  trespass  was  the  proper 
form  of  action,  and  that  the  parish  constable  of 
D.,  and  not  Barton,  was  the  proper  party  to 
execute  the  warrant ;  but  that  Barton  was  pro- 
tected, the  action  not  having  been  brought 
against  him  within  six  months,  pursuant  to  the 
24  Geo.  2,  c.  44,  s.  8,  and  that  the  other  defen- 
dants were  liable.  Treegard  v.  Barnes,  7  Ex. 
827  ;  21  L.  J.,  Ex.  320.   . 

Where  a  constable  having  a  magistrate's  war- 
rant of  distress  to  levy  a  church  rate  under  the 
statute  53  Geo.  3,  c.  127,  broke  the  door  and 
entered  the  plaintiff's  dwelling-house :— Held, 
that  although  he  thereby  exceeded  his  authority, 
yet  no  action  could  be  brought  against  him 
after  the  expiration  of  three  calendar  months. 
Theobald  v.  CHchmore,  1  B.  &  A.  227. 

Goits  of  Action.]— A  judge  has  no  power 
under  3  &  4  Will.  4,  c.  42,  s.  32,  to  certify  to 
deprive  a  police  officer  of  his  costs  who  is  a 
defendant  in  an  action  and  obtains  a  verdict, 
as  that  statute  does  not  repeal  10  Geo.  4,  c. 
44,  s.  41,  which  gives  police  officers  their  costs 
as  between  attorney  and  client  absolutely. 
Humphrey  v.  Woodhovse,  1  Bing.  N.  C.  506 ;  1 
Scott,  395  ;  3  D.  P.  C.  416  ;  1  Hodges,  64. 
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V.  PRIVILEGES. 

Bzemptloiu  firom  Tolli.] — ^A  road  and  a  bridge 
bniU  under  a  private  act  of  the  36  Geo.  3,  and 
thereby  declared  subject  to  13  Geo.  3,  c.  84,  are 
under  the  exemptions  in  favour  of  the  police, 
enacted  by  3  &  4  Vict.  c.  88.  Longlafid  v. 
Andrew*,  3  H.  &  C.  564 ;  34  L.  J.,  M.  C.  90  ; 

11  Jur.,  N.  8.  412. 

Bight  to  Bewardi.]— A.  offered  a  reward  to 
whoever  could  give  such  information  as  would 
lead  to  the  conviction  of  a  felon.  A  constable 
and  police  officer  of  the  district  where  the  felony 
was  committed  gave  such  information  : — Held, 
that  his  having  given  the  information  was  a 
good  consideration  for  a  promise  by  A.  to  pay 
the  reward  to  him.  England  v.  jbavidsoriy  11 
A.  &  E.  856  ;  3  P.  &  D.  594. 

A  police  constable  apprehended  a  boy  (in 
Bedfordshire),  having  in  his  possession  a  horse 
and  a  gig  under  circumstances  of  suspicion,  and, 
discovering  that  the  boy  had  absconded  with 
them  from  Woolwich,  gave  notice  to  his  super- 
intendent, who  within  a  reasonable  time  gave 
notice  to  the  boy*s  master.  After  the  boy's  ap- 
prehension, but  before  the  master  received  notice 
thereof,  the  latter  had  issued  an  advertisement 
offering  a  reward  of  lOZ.  to  any  one  who  would 
give  such  information  as  would  lead  to  the  re- 
covery of  the  property  and  the  apprehension  of 
the  thief : — Held,  that  a  plea  charging  the  police 
constable  with  a  breach  of  duty  in  neglecting 
to  inform  the  master  of  the  boy's  apprehension 
until  after  the  issuing  of  the  advertisement,  was 
no  answer  to  the  action  by  the  constable  for 
the  reward.  Neville  v.  Kelly,  12  C.  B.,  N.  S. 
740;  32L.  J.,  C.  P.  118. 

When  a  reward  is  offered  for  information 
leading  to  the  apprehension  of  a  felon,  a  police 
constable  to  whom  the  felon  has  voluntarily 
offered  to  surrender  himself  is  not  entitled  to 
the  reward.  Bent  v.  Wakefield  and  Barruiley 
rnion  Bank,  4  C.  P.  D.  1  ;  39  L.  T.  576 ;  27 
W.  R.  168. 

Bight  to  Bzpenies.] — The  expenses  of  a  con- 
stable in  prosecuting  an  assault  committed  on 
him  in  the  execution  of  his  duty,  cannot  be 
paid  by  the  overseer  out  of  the  poor's  rate,  and 
are  not  within  18  Geo.  3,  c.  19,  s.  4.  Bex  v. 
Bird,  2  B.  &  A.  622. 

When  a  constable  apprehended  an  offender 
for  a  misdemeanor  committed  in  his  presence  in 
a  place  of  religious  w(M«hip,  and  brought  him 
before  a  magistrate,  and  was  bound  over  by 
recognizance  with  another  to  prosecute  for  the 
offence : — Held,  that  the  expenses  attending 
such  prosecution  were  not  moneys  expended  by 
such  constable  on  account  of  his  township,  and 
that  he  could  not  charge  them  in  his  accounts 
under  18  Geo.  3,  c.  19,  s.  4.  Bex  v.  Seville,  6  B. 
&  A.  180. 

A  constable  appointed  under  2  &  3  Vict.  c.  93, 
s.  8,  for  a  division  of  a  county,  is  entitled  to  be 
reimbursed  by  each  parish  in  his  division  for 
fees  paid  by  him  to  the  justice's  clerk,  in  re- 
spect of  proceedings  against  vagrants  appre- 
hended in  such  parish.  Beg.  v.  ChelnC^ord 
CChvrehtoardens),  3  G.  &  D.  357  ;  5  Q.  B.  66  ; 

12  L.  J.,  M.  C.  139  ;  7  Jur.  879. 

Order  for,  by  Whom  to  be  Xade.]— 


Constables  having  been  appointed  and  called 
out  for  a  parish  within  a  petty  sedsional  division 
of  a  county : — Held,  that  an  order  for  the  ex- 
penses was  rightly  inade  (under  1  &  2  'Will.  4, 
c.  41,  ss.  1  and  13)  at  a  special  session  of  the 
justices  usually  acting  in  the  petty  sessional 
division,  and  need  not  be  made  at  a  special 
session  of  the  whole  body  of  justices  for  the 
county.  Beg.  v.  Hamilton,  3  L.  R.,  Q.  B.  718  ; 
S,  C,  nom.  Beg,  v.  Middlesex  {Justieef),  18 
L.  T.  680  ;  16  W,  B.  1168. 


Appeal  to  BeBsions  against  Allowaaoe  of.] 


— The  18  Geo.  3,  c.  19,  s.  5,  gives  an  appeal  to 
the  sessions  against  the  allowance  by  two  jus- 
tices of  constables'  accounts,  in  case  the  over- 
seer or  overseers  shall  find  that  the  parish  or 
township  is  aggrieved  thereby  : — Held,  that 
the  right  of  appeal  cannot  be  exercised  by  one 
overseer  without  the  consent  or  concurrence  of 
the  majority.  Bex  v.  Laneaghire  (Jueticet),  5 
B.  &  A.  755  ;  1  D.  &  R.  454. 

Snperannuation  Allowance.]  —  By  11  fc  12 
Vict.  c.  14,  s.  2,  a  police  superannuation  fund  is 
formed  in  every  borough,  to  be  applied  in  pay- 
ment of  superannuation  or  retiring  allowances ;  if 
a  police  constable  has  served  fifteen  years,  he  is 
entitled  to  retire  on  a  superannuation  equal  to 
half  his  full  pay;  but  if  he  is  then  able  and 
willing  to  continue  to  serve,  he  shall  receive  his 
fall  pay  and  one-third  of  the  above-named  allow- 
ance from  the  superannuation  fund.  By  s.  3,  no 
future  constable  shall  be  entitled  to  superannua- 
tion who  is  under  fifty,  unless  unfit  for  further 
service : — Held,  that  a  police  constable  who  had 
served  fifteen  years  and  remained  in  the  force, 
but  was  under  fifty,  was  not  entitled  to  receive 
a  superannuation  allowance  under  s.  2.  Hohton 
V.  Kingston-vpon-Hull  QMayor,  Jf'cJ),  4  El.  & 
El.  986  ;  24  L.  J.,  Q.  B.  261  ;  1  Jur.,  N.  S. 
892. 

An  allowance  granted  by  order  of  the  Secretary 
of  State  to  an  officer  or  a  constable  of  the  metro- 
politan police,  charged  on  the  superannuation 
fund  created  by  2  &;  3  Vict.  c.  47,  ss.  22,  23,  in 
not  payable  as  matter  of  right,  and  may  be  re- 
voked at  any  time  by  the  Secretary  of  State  in 
his  discretion.  Beg.  v.  Metropolitan  Police 
(^Beceiver"),  4  B.  &  S.  593  ;  33  L.  J.,  Q.  B.  62  ;  9 
L.  T.  375  ;  12  W.  R.  74. 


VI.  POLICE  DISTRICTS. 

Creation  by  Quarter  Besiioni.] — ^Under  3  &  4 
Vict,  c  88,  ss.  27,  28,  the  quarter  sessions  may 
erect  a  single  parish  into  a  separate  police 
district.  Knowling,  Ex  parte,  34  L.  J.,  M.  C. 
68  ;  11  Jur.,  N.  S.  443  ;  11  L.  T.  733  ;  6  B.  &  S. 
195. 

The  court  has  no  jurisdiction  to  set  aside  a 
report  made  by  the  quarter  sessions  to  the  Secre- 
tary of  State  under  those  sections,    /d. 


VII.  POLICE  RATES. 

Lands  Liable  to.] — ^Lands  in  ancient  demesne 
are  liable  to  be  assessed  both  to  a  county  rate  for 
general  purposes,  and  also  to  that  part  of  the 
county  rate  which  is  to  be  applied  to  the  county 
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constabulary.    Rpg,  v.  Ayleg/ord,  2  El.  &  El. 
538  ;  8  W.  R.  185. 

-^-•A  ParUenlar  Diitriot  with  Special 
Priyilegei.]  —  A  liberty,  situate  in  a  county 
having  a  large  district  incorporated  by  a  royal 
charter,  and  its  own  court  of  quarter  sessions, 
and  appointing  its  own  constables,  is  liable  to 
contribute  to  the  county  police  rate.  Reg,  v. 
Blackniangtone  (^Overseeri%  8  W.  R.  433. 

Bzemptions  by  Statute — Application  of.]  ~The 
15  &  16  Vict.  c.  81,  ss.  32,  34  and  35,  only  apply 
to  a  borough  exempt  from  contributing  to  the 
county  rate  ;  and  where  a  parish  is  situate  partly 
within  the  limits  of  a  borough  or  town  not  so 
exempt,  but  governed  by  a  local  act,  the  quota 
of  the  parish  towards  the  county  police  rate 
must  be  paid  out  of  the  general  funds  of  the 
whole  parish,  although  the  part  within  the 
limits  also  contributes  to  the  borough  police, 
and  they  alone  act  within  those  limits.  Jleg. 
V.  Iluddergfield  (^Overneers),  31  L.  J.,  M.  C. 
131  ;  8  Jur.,  N.  S.  697  ;  7  L.  T.  157  ;  10  W.  R. 
351. 

Nature  of  Property.] — Bonds  by  which  sums 
advanced  are,  under  the  3  &  4  Vict.  c.  88,  charged 
by  justices  assembled  in  general  or  quarter 
sessions  on  the  police  rates  of  a  division  of  a 
county  are,  having  regard  to  the  7  &  8  Vict.  c. 
73,  pure  personalty,  and  may  be  bequeathed  to 
a  charitv.  Harrit^  In  re,  Jacson  v.  Governors 
(ff  Queen  Anne's  Bounty,  15  Ch.  D,  561  ;  49  L. 
J.,  Ch.  687  ;  43  L.  T.  116  ;  29  W.  R.  119. 


POLICY  (FIRE,   LIFE   AND 

MARINE). 

See  INSURANC)B. 


POLL. 

When  to  be  Demanded.^— I  am  clearly  of 
opinion  that  when  an  election  is  proceeding  by 
shew  of  hands  or  by  voices,  the  duty  of  the 
chairman  is  to  form  a  judgment  to  the  best  of 
his  ability  and  to  declare  the  shew  of  hands  or 
the  voices  to  be  in  favour  of  A.  or  B.,  and  that 
declaration,  which  is  provisional  only,  must  be 
considered  his  judgment  of  what  the  electors 
intended,  and  when  he  has  given  it,  and  an 
elector  means  to  demand  a  poll,  he  should  do  so 
at  once  and  before  the  meeting  proceeds  to  other 
business.  Reg.  v.  Thanuis,  or  St,  Asaph,  Vicar, 
11  Q.  B.  D.  284  ;  62  L.  J.,  Q.  B.  671  ;  47  J.  P. 
792— Per  Watkin  Williams,  J. 

At  Ximieipal  Eleotione.]— /S^/;  Cobpobation. 


At  Parliamentary  Eleetioni.]— &'^  Election 

liAW. 

Under  Public  Libraries  Act.] — See  Libbabt. 

At  Election  of  Highway  Officers.]— iS^«  Way. 

Adoption  of  Local    OoTemment   Let,']— See 
Local  Govebnment. 

At  Shareholdere'  XeetingB.]— iS^y?  Company. 


POOR  LAW. 

I.  AUTHOBITIES. 

1.  Poor  Law  Board,  1403. 

2.  Chiurdian^. 

a.  Qualification  aud  Blection,  1407. 

b.  Duties,  Powers  and  Liabilities. 

i.  In  General,  1408. 
ii.  Contracts,  1410. 
iii.  Torts,  1411. 

iv.  Penalties  for  Supplying  Goods 
for  Paupers,  1412. 

c.  Actions  by  and  against,  1418. 

d.  Clerks  to  Guardians,  1414. 

3.  Overseers. 

a.  Appointment  of,  1414. 

b.  Assistant,  1420. 

c.  Duties,  Privileges  and  Liabilities. 

i.  Contracts,  1423. 
ii.  Parisb  Duties,  1423. 
iii.  Accounts,  1423. 

4.  Collectors,  1430. 

5.  Auditors,  1431.  "^ 

6.  Other  Officers,  1436. 


II.  Pabishes      and 
Places,  1487. 


Extba-Pabochial 


III.  Pabish  Pbopebty,  1439. 

IV.  Settlement  of  Paupebs. 

1.  By  Residence,  lii^. 

2.  By  Apprenticeship,  1446. 

3.  By  Serving  an  Office,  1462. 

4.  By  Renting  a  Tenement  and  Pay- 

ment of  Rent,  Rates  and  Taxes. 

a.  What  is  a  Tenement,  1453. 

b.  Value  of  Tenement,  1455. 

c.  Annual  Tenancy,  1457. 

d.  Occupation  and  Residence,  1458. 

e.  Payment  of  Rent,  1461. 

/.  Payment  of  Rates  and  Taxes,  1463. 
g.  Proof  of  Payments,  1465. 

5.  By  Estate. 

a.  By  Purchase,  1466. 

b.  Other  Estates,  1470. 

c.  Inhabitancy    beyond    Ten    Miles, 

1478.  ^  ,.  ^ 

6.  By    Acknowledgment    and    Reliefs 

1479. 

7.  Derivative  Settlement. 

a.  Since  39  &  40  Vict.  c.  61,  s.  86, 

1481. 

b.  Before  that  Act,  1483. 

8.  Birth,  1487. 
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V.  Bemoval  of  Pattpebb. 

1.  }Vho  may  be  Removed, 

a,  ChaigeabUity,  1487. 

b,  Oasual  Poor,  1488. 

e.  Wife  and  Family,  1489. 

d.  Lunatic  Panpers. 

i.  Generally,  1494. 
ii.  Oriminal  Lunatics,  1500. 

2.  Irremovability, 

a.  Residence  confeiring  Status,  1502. 

b.  Nature  of  Residence,  1505. 

3.  Order  of  Removal, 

a.  Complaint  of  Ohargeability,  1511. 

b.  Hearing,  1512. 

e.  Making  Older,  1513. 

d.  Suspension  of  Order,  1516. 

e.  Effect  of  Order,  1517. 
/.  Appeal. 

i.  In  what  Cases,  1522. 
ii.  At  what  Sessions,  1528. 
iii.  Notice  of  Appeal,  1527. 
iy.  Statement  of  Ghpounds,  1530. 
V    Copies  of  Depositions,  1534. 
vi.  Abandonment    of    Appeal, 

1534. 
yii.  Amending  Order,  1585. 
yiii.  Costs  of  Appeal,  1537. 
ix.  Respiting     and     Adjourn- 
ment, 1538. 
X.  Other  Matters  of  Practice, 
1540. 
g,  Bridence,  1540. 
A.  Costs  and  Expenses  during  Suspen- 
sion of  Order,  1542. 

4.  Unlawfully     procuring     Removals^ 

1544. 

5.  Unlawfully    Returning    after    jRc- 

moral,  1545. 

VI.  Relief  and  Maintenance  of  Pau- 

PEBS. 

1.  Generally^  1545. 

2.  Relief  by  Relations,  1547. 

3.  Neglect  to  Maintain^  and  Desertion 

of  Families,  15i9, 

VII.  Rates.— iS(?«  Rates  and  Rating. 


I.  AUTHORITIES. 

1.  PooB  Law  Boabd. 

Order  for  Election  of  Ouardiane.]— The  com- 
missioners have  no  powers,  under  4  &  5  Will.  4, 
0.  76,  8.  39,  to  make  an  order  for  the  election  of 
a  board  of  guardians,  in  a  parish  where  the 
administration  of  the  x>oor  laws  was  already  in 
the  hands  of  a  board  of  directors,  under  a  local 
act.  Reg,  v.  Poor  Law  Commissioners,  1  N.  & 
P.  371 ;  6  A.  &  E.  1. 

Appointment  of  CoUeotor.]  —  The  commis- 
sioners had  no'power  to  direct  the  guardians  of 
a  union,  formed  under  4  &  5  Will.  4,  c.  76,  s.  26, 
and  not  being  a  union  for  the  purpose  of  rating 
under  s.  34,  to  appoint  a  collector  of  the  poor- 
rates,  either  for  tne  whole  union  or  anj  com- 
ponent parish.  Reg,  r.  Poor  Law  Commis- 
sioners, 2  P.  &  D.  823  ;  9  A.  &  E.  911  ;  3  Jur. 
723. 

Where  the  commissioners  formed  several  pa- 
rishes into  a  union,  but  the  parishes  were  not 
united  for  the  purpose  of  rating,  and  one  of  the 


parishes,  before  the  issuing  of  such  order,  had 
been  governed  \>j  a  local  act,  which  directed 
that  the  vestrymen  of  such  parish  should  acocM 
and  levy  the  poor-rates  and  appoint  a  collector : — 
Held,  that  the  commissioners  could  not,  by  order 
made  under  4  &  5  Will.  4,  c.  76,  s.  46,  direct  the 
appointment  of  a  collector  of  poor  rates  to  act 
within  such  parish.  Re^,  v.  Poor  Law  Commis- 
sioners,  9  A.  &  E.  901 ;  2  P&D.  326,  n.  See2iL 
3  Vict.  c.  84,  8.  2,  which  confirms  the  appoint- 
ments. 

See  also  eases,  sub  tit.  Collectobs,  in^ra. 


Auditor  and  Clerk.] — ^An  order  of  the 


commissioners  directing  the  g^rdians  of  a  union 
under  Gilbert's  Act  (22  Geo.  3,  c  38),  for  which 
there  had  always  been  a  visitor  and  a  treasurer, 
to  appoint  an  auditor  to  audit  the  accounts  and 
to  disallow  payments  not  authorized  by  law ;  and 
a  clerk  to  attend  meetings  of  guardians,  keep 
minutes  of  the  proceedings,  conduct  their  cor- 
respondence, and  also  prepare  such  statistical 
information  as  he  should  deem  important  to  the 
public  service  : — Held,  to  be  vitiated  by  the  last- 
mentioned  direction,  this  being  a  matter  too 
remotely  connected  with  the  relief  of  the  poor ; 
but  that  the  order  for  the  appointment  of  the 
new  officers  would  have  been  valid  in  other 
respects,  because  the  powers  of  the  visitor  and 
treasurer  under  Gilbert's  Act  are  insufficient  for 
carrying  into  effect  the  provisions  of  4  &  5  Will.  4, 
c.  76.  Reg,  v.  Poor  Law  Commissioners,  3  P.  & 
D.  59. 

See  further  cases,  sub  tit.  AUDlTOBi  infra. 


Returning  Offieer.] — The  commissioners 


have  jurisdiction  to  order  that  the  overseers  of 
the  townships  comprised  in  a  union  shall  appoint 
a  returning  officer  for  an  election  of  guardians. 
Reg.Y.  Oldham  Union  ^Overseers),  10  Q.  B.  700  ; 
16  L.  J.,  M.  C.  110  ;  11  Jur.  487. 

Aiaistanta.]— Under  4  &  5  WiU.  4,  c.  76, 

ss.  15,  46,  the  commissioners  had  no  power  to 
appoint  assistants  to  the  returning  officer  for  the 
election  of  guardians,  to  be  paid  out  of  the  poor- 
rates,  nor  to  give  the  returning  officer  such  pnower 
of  appointment.  Reg,  v.  Hunt,  12  A«  &  E.  130  ; 
3  P.  &  D.  476. 

Bemoval  of  Belieying  Offteer.] — The  commis- 
sioners have  authority,  under  4  &  5  Will.  4,  c.  76, 
8.  48,  to  remove  the  relieving  officer  of  a  poor 
law  union  at  their  discretion,  without  complaint 
and  without  summons  or  hearing.  Teather,  Ex 
j}arte,  1  L.,  M.  &  P.  7. 

Appointment  of  Chaplain.] — A  parish  was 
governed  by  a  local  act,  under  which  tne  chaplain 
of  the  workhouse  was  elected  annually.  By  an 
order  of  the  poor  law  board,  directed  to  the 
governors  of  the  poor  of  that  parish,  they  were 
required  to  appoint  a  chaplain.  By  art.  67  of 
the  order,  the  officers  so  appointed,  or  holding 
any  of  the  offices,  shall  perform  such  duties  as 
may  be  required  of  them  by  the  rules  and  regu- 
lations of  the  poor  law  board,  together  with  all 
such  other  duties  conformable  with  the  nature  of 
their  offices  as  the  governors  may  lawfully  require 
them  to  perform  ;  provided  that  every  regulation 
applying  to  any  officer  holding  his  office  under 
this  order  shall  apply  to  any  officer  of  the  like 
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denomination  appointed  bj  the  govemoTS,  al- 
though such  omoer  maj  have  been  appointed 
before  thia  order  shall  hare  come  into  force. 
By  art.  83,  every  officer  appointed  to  or  holding 
any  office  under  this  order  shall  continue  to  hold 
the  same  until  he  die,  or  resign  or  be  removed 
by  the  poor  law  board.  Upon  mandamus  to  the 
directors  to  admit  to  the  office  of  chaplain  a 
person  who,  before  the  order  of  the  poor  law 
board  came  into  force,  had  been  elected  by  the 
guardians  for  one  year : — Held,  that  art  68 
referred  to  the  duties  to  be  performed  by  the 
different  officers,  and  not  to  their  appointment ; 
and  that  art.  83  did  not  alter  the  tenure  of  the 
office  of  chaplain.  Beg.  v.  St.  Ja7ne8*9,  West- 
minster QOavemors'),  17  Q.  B.  474;  21  L.  J., 
M.  C.  97  ;  16  Jur.  406. 

Under  s.  46  of  4  &  6  Will.  4,  c.  76,  the  com- 
missioners have  power  to  order  the  guardians  to 
appoint  a  chaplain.'  Ileg.  v.  BraitUree  Union 
(^Ouardmns^  4  P.  &  D.  593  ;  1  Q.  B.  130  ;  3  Jur. 
265. 

Bemoval  of  ChaplaixL]— A  chaplain  of  a  poor 
law  union  is  a  paid  officer,  and  so  removable  by 
the  poor  law  board  as  unfit  for  his  office,  at  their 
discretion,  without  assigning  any  special  grounds 
for  such  removal.  Molyneux,  Ex  parte,  7  L.  T. 
699;  IIW.  R.  233. 

Appointment  of  Xaster  of  Workhouse.] — Guar- 
dians of  a  district,  acting  under  a  local  statute 
which  empowered  them,  or  any  five  or  more  of 
them,  to  appoint  officers,  appointed  a  master  of 
the  workhouse  for  a  year,  and,  on  its  expiration, 
reappointed  him  for  another  year.  During  that 
year  the  poor  law  commissioners  made  an  order, 
under  4  &  5  Will.  4,  c.  76,  requiring  the  guar- 
dians from  time  to  time,  on  the  occurrence  of  a 
vacancy,  to  appoint  certain  officers  (among  whom 
was  a  master  of  the  workhouse)  by  a  majority  of 
the  guardians  present.  Afterwards,  and  before 
the  master's  year  of  office  expired,  the  guardians 

Sassed  a  resolution  that  their  officers  were  officers 
uring  pleasure,  and  that  no  annual  election 
should  take  place.  This  resolution  was  not 
sanctioned  by  the  commissioners  ;  and  after  the 
expiration  of  the  year  of  office  they  ordered  the 
guardians  to  appoint  a  master,  which  was  not 
done  : — Held,  that  the  first-mentioned  order  of 
the  commissioners  was  within  their  jurisdiction 
under  4  &  5  Will.  4,  c.  76  ;  that  the  resolution  of 
the  guardians,  unsanctioned  by  the  commissioners, 
could  not  be  alleged  in  answer ;  and  that  there 
was,  at  the  end  of  the  second  year  of  office,  a 
vacancy  which  ought  to  have  been  filled  up  as 
the  commissioners  had  directed.  Heg.  v.  Oxford 
City  {Guardians),  17  Q.  B.  457,  n. 

Constmotion  and  Alteration!  of  Workhonte.] 
— By  a  local  act  the  directors  and  guardians  of  a 
parish  might  from  time  to  time,  as  they  found 
necessary,  enlaige  or  alter  their  workhouse  : — 
Held,  that  the  commissioners,  under  the  general 
controlling  powers  of  4  &  5  Will.  4,  c.  76,  had 
authority  to  issue  an  order  to  the  directors  and 
guardians  to  prohibit  them  from  going  on  with 
projected  alterations  in  their  workhouse,  until 
the  plans  and  estimates  of  the  same  should  be 
submitted  to  the  commissioners  and  approved  by 
them.  Heg.  v.  Poor  Law  Commissioners,  3  G. 
&  D.  616  ;  3  Q.  B.  325  ;  6  Jur.  989. 

A  certiorari  to  bring  up  an  order  of  the  com- 
missioners for  building  an  additional  workhouse, 


in  Older  that  it  might  be  seen  whether  they  had 
exercised  a  sound  discretion,  refused.  Rex  v. 
Poor  Law  Commissioners,  6  A.  &  E.  54. 

When  by  an  order  of  the  comnussioners,  under 
4  &  5  Will;  4,  c.  76,  s.  39,  guardians  are  appointed 
to  administer  the  poor  law  in  a  single  parish,  the 
consent  to  an  order  for  building  a  workhouse  in 
such  parish  must  be  given  by  a  majority  of  the 
guardians,  as  it  is  in  the  case  of  a  union,  and 
not  by  a  majority  of  the  ratepayers.  Beg.  v. 
Poor  Law  Commissioners,  9  Q.  B.  291  ;  11  Jur. 
99. 

A  parish  was,  by  virtue  of  an  order  of  the 
commissioners,  governed  by  a  distinct  board  of 
guardians: — Held,  that  the  commissioners  had 
authority  to  order  the  purchase  of  land  and  the 
building  of  a  workhouse  thereon  for  such  parish, 
with  the  consent  of  the  majority  of  the  guar- 
dians, as  directed  by  4  &  5  Will.  4,  c.  76,  s.  23. 
St.  Mary  Abbotts,  Kensir^ton,  In  re,  16  L.  J., 
M.  C.  29. 

Dissolntion  of  Union.] — As  to  the  necessary 
evidence  to  establish  a  dissolution  of  a  union 
incorporated  under  a  local  act,  by  the  consent  of 
the  guardians  and  poor  law  commissioners  under' 
4  &  5  Wm.  4,  c.  76,  s.  32,  9i&&Woodbridge  Union 
(^Ouardians\\.  Colneis  (^Guardians),  13  Q.  B. 
271  ;  18  L.  J.,  M.  0. 126. 

Orders  of  the  poor  law  commissioners,  made  in 
pursuance  of  4  &  5  WiU.  4,  c.  76,  and  6  &  7  Will. 
4,  c.  96,  respectively,  treating  a  parish  and  dis- 
trict as  separate,  do  not  tend  to  make  them  so. 
Beg.  V.  Clayton,  3  New  Bess.  Gas.  494  ;  18  Q.  B. 
354  ;  18  L.  J.,  M.  C.  129. 

Union  of  Parishes.! — The  commissioners  have 
power,  under  4  &  6  will.  4,  c.  76,  s.  26,  to  unite 
parishes  for  the  government  of  the  poor,  although 
one  of  those  parishes  has  a  local  act  for  the 
management  of  the  poor,  and  although  neither 
the  trustees  nor  guardians  appointed  under  the 
local  act,  nor  the  ratepayers,  consent  to  the 
union.  Bex  v.  Poor  Law  Commi^sumers,  2  N. 
&  P.  8  ;  6  A.  &  E.  34  ;  S.  P.,  Beg.  v.  Poor  Law 
Commissioners,  3  N.  &  P.  77  ;  6  A.  &  E.  66. 

Besoisiion  of  Orderi.^ — Under  4  &  5  Will.  4, 
c.  76,  s.  15,  the  commissioners  have  power  to 
rescind  or  alter  any  order  made  by  them,  and  an 
order  inconsistent  to  some  extent  with  a  former 
one,  will  have  the  effect  of  altering  that  former 
order,  and  will  be  valid  itself.  Beg.  v.  Braintree 
Union  (^Chiardians'),  supra;  S.  P.,  Beg.y,  Bobin- 
son,  17  Q.  B,  466. 

Quashing  Orders  on  Certiorari] — An  order  of 
the  poor  law  commissioners  may  (like  an  order 
of  justices)  be  quashed  in  part  on  certiorari,  if 
the  parts  are  sufficiently  divisible.  Beg,  v. 
Bobinson,  17  Q.  B.  466. 

On  motion  for  a  certiorari  to  remove  an  order 
of  the  commissioners  containing  several  distinct 
articles,  the  court  granted  the  writ,  pronouncing 
an  opinion  that  two  of  the  articles  were  illegal. 
The  commissioners  made  an  order  rescinding 
these,  and  gave  notice  of  it  to  the  parochial  body 
which  had  obtained  the  certiorari.  The  order 
was  then  brought  up  under  the  writ : — Held, 
that  it  was  not  necessary  to  quash  the  whole 
residue  or  any  part  of  it.    lb. 

The  validity  of  the  orders  of  poor  law  com- 
missioners cannot,  in  general,  be  disputed  other- 
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wise  than  by  certiorari,  under  4  &  5  Will.  4, 
c.  76,  8.  105.  Reg.  v.  Bristol  QOovemors  arid 
GuardiaTui),  18  L.  J.,  M.  C.  132  ;  13  Jar.  809. 

If  an  Older  of  the  commissioners  is  on  a 
subject-matter  within  their  general  jurisdiction, 
its  legality  in  other  respects  can  be  questioned 
only  on  removal  by  certiorari  ;  and  in  de&ult  of 
sach  removal  a  mandamus  will  go  to  enforce  it. 
Reg,  V.  Oldham  Union  (^Owrscers)^  10  Q.  B. 
700 ;  16  L.  J.,  M.  C.  110  ;  11  Jar.  487  ;  8,  P., 
Reg.  V.  Bangor  (^Churchwardens) y  16  L.  J., 
M.  C.  68  ;  11  Jur.  687. 

By  5  &  6  Vict.  c.  57,  s.  8,  if  a  question  arises  as 
to  the  right  of  any  person  to  act  as  an  elective 
goardian,  the  poor  law  board  may  inquire  and 
issue  such  order  therein  as  they  may  deem  requi- 
site ;  and  no  such  order  shall  be  removed  by  cer- 
tiorari, unless  applied  for  during  the  term  next 
after  the  issuing  of  the  order : — Held,  that  the 
court  has  jurisdiction  to  review  the  order  where 
the  board  has  made  a  mistake  in  point  of  law, 
but  that  they  would  not  grant  a  certiorari  unless 
there  was  a  reasonable  ground  for  impeaching 
the  order.  Westbnry -on- Severn  Union^  In  re^  4 
El.  &  Bl.  314  ;  1  Jur.,  N.  S.  251. 

Costs— When  Allowed.] — Where  the  commis- 
sioners, under  the  privilege  given  by  4  &  6  Will. 
4,  c.  76,  s.  106,  shew  cause  in  the  first  instance 
against  a  motion  for  a  certiorari  to  remove  an 
order,  and  succeed,  the  court  will  grant  them 
costs,  if  proper  ground  appears  for  it,  though  the 
general  rule  of  practice  is,  that  a  party  shewing 
cause  in  the  first  instance  shall  not  have  costs. 
Reg.  V.  Poor  Law  Commissioners^  9  Q.  B.  291 ; 
11  Jur.  99. 


2.  GUABDIANS. 
a.  Qualliloation  and  Election. 

Election    according   to    Order    of    Commii- 

■ioners.]— Under  4  &  6  Will.  4,  c.  76,  ss.  26,  38, 
the  commissioners  formed  a  union  of  six  town- 
ships, comprehending  T.  and  L.,  and  ordered 
that  there  should  be  eighteen  guardians,  two  of 
whom  were  to  be  elected  by  L.,  and  the  other 
sixteen  by  the  other  townships,  in  specified  pro- 
portions, there  not  being  less  than  two  for  any 
township.  The  first  and  two  subsequent  annual 
elections  took  place,  at  each  of  which  more  than 
six  guardians  were  elected  ;  but  L.  elected  none 
on  any  occasion  : — Held,  that  the  board  of 
guardians  elected  on  the  third  election,  though 
not  eighteen  in  number,  might  make  an  order  on 
the  overseers  of  T.  for  payment  of  money  con- 
formably to  the  regulations  issued  by  the  com- 
missioners. Robinson  v.  Todviorden  Union  or 
Reg.  (in  error),  3  Q.  B.  675  ;  2  G.  &  D.  826— 
Bx.  Ch. 

The  4  &  5  Will.  4,  c.  76,  s.  38,  makes  it  a  con- 
dition to  the  due  constitution  of  a  board  of 
guardians  that  there  should  have  been  an  order 
of  the  poor  law  commissioners,  directing  each 
parish  in  the  union  to  elect  one  or  more  guar- 
dians. S.  C,  4  P.  &  D.  553  ;  1  Q.  B.  186  ;  5  Jur. 
149. 

Ez  officio — Joftices.] — A  magistrate  residing 
within  a  poor  law  union,  is  only  a  guardian  ex 
ofllcio,  under  the  4  &  5  Will.  4,  c.  76,  while  he  is 
acting  as  such  guardian.  Reg,  v.  Cant^  Car.  & 
M.  521. 


In  4  &  6  Will.  4,  c.  76,  s.  38— which  enacts 
that  every  justice  of  the  peace  residing  in  any 
union  and  acting  for  the  *^  county,  riding,  or 
division "  in  which  the  same  may  be  situated, 
shall  be  an  ex  officio  guardian  of  such  union — 
the  word  "  county  "  includes  county  of  a  town, 
and  justices  acting  for  a  county  of  a  town,  with 
a  separate  commission  of  the  peace,  and  residing 
within  the  union,  are  entitled  to  vote,  and  act 
as  ex  officio  guardians  equally  with  resident 
justices  for  the  county  at  large.    Re^.  v.  Pearce, 

5  Q.  B.  D.  386  ;  49  L.  J.,  M.  C.  8*1  ;  28  W.  R. 
568  ;  44  J.  P.  216. 

Quo  warranto.] — A  quo  warranto  lies  for  the 
office  of  guardian.  Re-g.  v.  Hampton,  12  Jar., 
N.  S.  583  ;  13  L.  T.  431 ;  15  W.  R.  43  ;  6  B.  t  S. 
923. 

Qualification.] — An  owner  of  small  tenements 
who  has  compounded  for  the  payment  of  the 
rates,  and  is  rated  accordingly,  is  qualified  to  be 
a  guardian  within  4  &  5  Will.  4,  c.  76,  s.  38,  even 
although  he  may  not  be  an  occupier.    lb. 

Who  may  Vote.] — The  occupiers  of  small  tene- 
ments, the  owners  of  which  have  compounded 
for  the  payment  of  the  rates,  have  the  right  to 
vote  in  the  election  of  guardians,  under  a  local 
act  reserving  to  them  all  municipal  and  paro- 
chial privileges  and  franchises.    lb. 

Nomination  Papers.] — By  one  of  the  general 
orders  of  the  poor  law  board,  dated  the  26th 
July,  1847,  the  nomination  papers  in  the  election 
of  guardians  shall  be  sent  to  the  clerk  of  the 
guardians  after  the  14th,  and  on  or  before  the 
26th  March  ;  and  when  the  day  for  the  per- 
formance of  any  act  relating  to  the  election  of 
guardians  shall  be  a  Sunday,  "  such  act  shall  be 
performed  on  the  next  day  following,  and  each 
subsequent  proceeding  shall  be  postponed  one 
day  :" — Held,  that  the  delivery  of  a  nomination 
paper  to  the  clerk  on  the  26th  March,  being 
Sunday,  might  be  treated  as  a  delivery  on  the 
Monday  following,  and  was  good.  Westbury-on- 
Severn  Union,  In  re,  4  El.  &  Bl.  314  ;  1  Jur.,  N. 
S.  251. 

Appearance  of  Voter  in  Person  at  ScTiBion.] — 
A  clerk  to  guardians,  as  revising  officer  under  7 

6  8  Vict.  c.  101,  8.  15,  on  revising  the  list  of 
voters,  gave  notice  that  he  should  expect  voters 
who  were  objected  to,  to  attend  in  person  to 
support  their  claims.  The  clerk  refused  to  hear 
a  person  in  support  of  his  brother's  claim,  and 
expunged  the  name.  On  application  for  a  man- 
damus, held,  that  there  was  no  necessity  for  the 
voter  appearing  in  person,  and  the  clerk  had  no 
right  to  refuse  to  hear  the  agent  of  the  applicant. 
Rf'g.  V.  Bury  (Clerk  to  Guardians),  44  J.  P. 
216. 

Personation.] — It  is  not  an  offence  under  14  Ac 
15  Vict.  c.  105,  s.  3,  to  personate  a  voter  who  is 
dead.  Whiteley  v.  ChappeU,  4  L.  R.,  Q.  B.  147 ; 
38  L.  J.,  M.  C.  61 ;  19  L.  T.  355. 


b.   Dutiesy  Powers  and  X<iabillties. 
1.  In   GeneraU 
Contribution  Order,  Validity  o£]— Before  the 
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passing  of  22  &  23  Vict.  c.  49,  a  call  or  contribu- 
tion order,  purporting  to  be  made  by  a  board  of 
guardians  ox  a  poor  law  union,  upon  one  of  the 
narishes  of  a  union,  was  illegal  and  inytdid  so 
long  as  there  was  a  balance  standing  to  the 
credit  of  that  parish  in  the  books  of  the  treasurer 
of  the  union  to  a  larger  amount  than  the  call 
was  made  for.  Hale  v.  City  of  London  Union 
(^Oiuirdians),  6  C.  B.,  N.  S.  863  ;  28  L.  J.,  M.  C. 
.  5  ;  6  Jur..  N.  S.  74. 

The  guardians  of  the  London  Union  made  an 
order  upon  one  of  the  parishes  comprised  therein 
for  the  payment  of  a  sum  which  included  a 
balance  due  from  the  parish  at  the  preceding  half- 
year,  which  balance  was  made  up  of  the  ac- 
cumulated balances  of  the  several  successive 
years  : — Held,  that  the  order  was  rendered 
invalid  by  the  22  k  23  Vict.  c.  49.  London 
Union  (^Guardians)  v.  Acocks,  8  C.  B.,  N.  S.  760  j 
8  W.  R.  608. 


Beftisal  of  Jmiioei  to  Order  Payment.]— A 

refusal  of  justices  to  order  payment  of  money 
under  such  an  order  is  no  bar  to  a  future  pro- 
ceeding to  enforce  it,  and  such  refusal  is 
ground  of  appeal  to  a  superior  court  under  20  & 
21  Vict.  c.  43.     Ih, 

An  order  was  made  by  the  guardians  of  a  poor 
law  union  upon  an  extra-parochial  place,  which 
had  been  annexed  to  the  union,  under  20  Vict,  c 
19,  for  contribution  to  the  common  fund.  The 
order  not  being  complied  with,  the  overseer  was 
summoned  before  justices  in  pursuance  of  2  &  3 
Vict.  c.  84,  s.  1,  which  empowers  two  justices,  in 
such  case,  to  summon  the  overseer  to  shew  cause 
why  such  contribution  has  not  been  paid,  and  if 
the  justices  shall  think  fit,  to  order  the  amount 
to  be  levied.  The  overseer  appeared,  and  con- 
tended that  the  order  of  contribution  was  unjust 
and  unreasonable,  as  there  were  no  poor  in  the 
extra-parochial  place  in  question,  and  that  the 
statute  gave  the  justices  a  discretion  whether  to 
enforce  the  order  or  not.  The  justices,  therefore, 
declined  to  order  the  amount  to  be  levied: — 
Held,  that  the  justices  had  no  discretion,'  but 
were  bound  to  make  the  order.  Reg,  v.  Boteler, 
33  L.  J.,  M.  C.  101  ;  10  Jur.,  N.  S.  798 ;  12  W. 
R.  466. 

An  order  of  a  board  of  guardians  was  made 
upon  an  overseer  for  contribution,  which  he  re- 
fused to  comply  with,  and  upon  an  application 
to  justices  for  a  warrant  of  distress,  they  refused 
to  grant  it : — Held,  that  the  court  would  review 
and  control  their  discretion.  Bridgend  and 
Cotohridge  Union  (^Ouardians),  Ex  parte^  9  L, 
T.  720. 

Bate  for  Payment  of  Expenset  of  Survey.]— 
Under  6  &  7  Will.  4,  c.  96,  s.  3,  the  poor  law 
commissioners  having  by  order,  directed  to  the 
guardians  of  a  union,  ordered  that  a  survey  of  a 
parish  within  the  union  should  be  made,  and  the 
money  provided  for  by  a  charge  on  the  rates  of 
the  parish,  and  the  guardians  having  ordered  the 
officers  of  the  parish  to  make  a  separate  rate  for 
raising  the  required  sum  :— Held,  that  the  order 
of  the  guardians  was  bad ;  because,  if  the  statute 
gave  them  power  to  choose  in  which  of  the  two 
modes  payment  should  be  made,  then  the  order 
of  the  poor  law  commissioners  was  invalid,  as 
illegally  directing  payment  in  one  mode ;  and 
the  guardians  were  therefore  making  an  order  of 
ihcir  own  authority,  which  they  could  not  do. 
VOL.  V. 


Reg.  V.  Bangor  (^Churchtoardeni),  10  Q,  B.  91  ; 
16  L.  J.,  M,  C.  58  ;  11  Jur.  587. 

Signing  Offioial  Doenmenti.] — Where  a  guar- 
dian of  a  township,  incorporated  under  Gilbert's 
Act  (22  Geo.  3,  c.  83),  signs  a  document  by 
virtue  of  his  office,  he  must  describe  himself 
therein  as  such  guardian;  and  it  Is  not  suffi- 
cient that  he  should  sign  under  the  general 
description  of  overseer.  Harnley^  Ex  parte^ 
I  D.  &  L.  673  ;  13  L.  J.,  M.  C.  39  ;  7  Jur 
1132. 

ii.  Contracts, 

Writing— .Keceitity  of.] — A  local  act  em- 
powered the  guardians,  when  and  as  they 
should  find  it  necessary,  to  ^ter,  enlarge,  ex- 
tend and  repair  the  existing  poor-house,  or  to 
erect  other  houses  or  buildings,  for  the  better 
receiving,  employing,  and  maintaining  the  poor  ; 
and  it  provided  that  all  contracts  or  agreements 
made  between  the  directors  and  guardians  and 
any  other  person  or  persons  relating  to  any  act, 
matter  or  thing  to  be  done  in  pursuance  of  that 
act  should  be  reduced  into  writing,  and  signed 
by  the  parties  thereto.  By  7  &  8  Vict.  c.  101,  com- 
missioners are  empowered  to  direct  that  schools 
shall  be  built  in  parochial  districts  : — Held,  that 
a  contract  made  by  the  guardians,  by  order  of  the 
poor  law  commissioners,  in  relation  to  the  erec- 
tion of  an  industrial  school  within  the  parish, 
was  not  a  contract  for  "  a  thing  to  be  done  in 
pursuance  of  the  local  act,"  and  therefore  was 
not  required  to  be  in  writing.  Armstrong  v. 
Bowdidge,  16  C.  B.  358. 


KeceBsity  of  Seal.] — The  guardians  of  a  poor 
law  union  cannot  bind  themselves  by  an  order, 
not  under  seal,  for  making  a  survey  and  map 
(according  to  6  &  7  Will.  4,  c.  96,  s.  3)  of  the 
rateable  property  in  a  parish  forming  part  of  the 
union,  for  such  order  is  not  a  contract  necessarily 
incident  to  the  purposes  for  which  the  guardians 
are  made  a  corporation,  by  5  &  6  Will.  4,  c.  69, 
s.  7,  and  5  &  6  Vict.  c.  57,  s.  16  ;  and  it  is  not 
intended  by  6  &  7  Will.  4,  c.  96,  s.  3,  that  the 
guardians  of  a  union  should  make  themselves 
liable  for  the  expenses  of  such  plan.  Pain  v. 
Strand  Union  ^Guardians),  8  Q.  B.  326  ;  15  L. 
J.,  M.  C.  89  ;  10  Jur.  308. 

Where  guardians  verbally  directed  their  officer 
to  have  gates  made  for  the  union  workhouse,  the 
plaintiff  furnished  the  gates,  which  were  erected 
at  the  workhouse,  and  the  jury  found  that  they 
were  necessaries : — Held,  that  the  guardians  were 
liable  to  the  plaintiff  for  the  priQC  of  the  gates. 
Sanders  v.  St.  Neots  Union  (^(rvardi-ans),  8  Q. 
B.  810 ;  16  L.  J.,  M.  C.  104  ;  10  Jur.  566.  See 
Lamprell  v.  BUlericay  Union,  3  Ex.  283  ;  18  L. 
J«,  JiiX.  3o<5. 

If  guardians,  at  a  board  properly  constituted 
and  authorized  to  enter  into  contracts,  give  orders 
to  a  tradesman  to  supply  and  put  up  water-closets 
in  the  union  workhouse,  and  he  puts  them  up, 
and  the  guardians  approve  of  and  accept  them, 
they  cannot  afterwards  defend  themselves  in  an 
action  against  them  for  the  price,  by  shewing 
that  there  was  no  contract  under  seal,  as  the 
purposes  for  which  the  guardians  were  made  a 
corporation  require  that  they  should  provide 
such  articles.  Clarke  v.  Cuekfield  Unimi 
iQuardians),  IB  C.  C.  81  ;  21  L.  J.,  Q.  B.  849  ; 
16  Jur.  680. 

z  z 
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A  person,  in  pui-suaucc  of  a  verbal  contract 
entered  into  with  the  g^nardians  of  a  union,  at  a 
properly-constituted  meeting  of  their  board,  in- 
vestigated and  audited  the  accounts  of  the  union : 
— Held,  that  he  was  entitled  to  recover  for  work 
done,  although  the  contract  was  not  under  seaL 
Jlaufh  V.  North  Brierly  Union  {Guardians), 
El.,  El.  &  Bl.  873  ;  28  L.  J.,  Q.  B.  62  ;  5  Jur., 
N.  S.  511. 

Where  guardians  order  articles  requisite  for 
the  purposes  for  which  they  are  incorporated, 
which  are  supplied  accordingly,  it  is  no  answer 
to  an  action  for  the  price  that  the  contract  was 
not  under  their  seal.  Mcholion  v.  Bradfield 
Union  (^Ghiardrntui),  1  L.  R.,  Q.  B.  620;  35 
L.  J.,  M.  C.  176 ;  14  L.  T.  830 ;  14  W.  R.  731  : 
7  B.  &  S.  747. 

See  furtjjier,  HEALTH. 

Salarief  and  Sxpensof.]— Guardians  of  the 
poor  are  not  liable  to  pay  the  salary  of  a  col- 
lector of  poor  rates  appointed  by  them  in  pur- 
suance of  an  order  of  the  commissioners.  Smart 
V.  Weit  ffam  (^Ouardiani),  11  Ex.867  ;  25 L.  J., 
Ex.  210--EX.  Ch. 

An  action  will  not  lie  against  the  guardians  of 
a  union,  in  respect  of  expenses  incurred  by  a 
valuer,  appointed  by  their  assessment  committee 
under  s.  26  of  the  Union  Assessment  Committee 
Act,  1862,  and  which  have  not  been  allowed  by 
the  committee  under  s.  37  of  that  act.  Richard- 
son  V.  Madeley  (^Guardians),  46  J.  P.  439. 

Guardians  cannot  bind  themselves  b^  a  con- 
tract without  seal  (if  they  can  in  any  manner 
contract)  to  remunerate  a  surveyor  for  attend- 
ing as  a  witness  on  appeal  against  a  parochial 
assessment  within  the  union.  Pain  v.  Strand 
Union  QGiuirdianJ(),  8  Q.  B..  326  ;  15  L.  J.,  M.  C. 
89  ;  10  Jur.  308. 

The  appointment  of  a  medical  officer  for  any 
definite  period  of  time  must  be  under  seaL  JDyte 
V.  St.  Pancran  (^Guardians),  27  L.  T.  342. 

The  appointment  of  a  clerk  to  the  master  of 
a  workhouse  by  a  board  of  guardians  ought  to  be 
under  seal.  Austin  v.  Bethnal  Green  (^Guar- 
dians),  9  L.  R.,  Q.  B.  91  ;  43  L.  J.,  C.  P.  100 : 
29  L.  T.  807  ;  22  W.  B.  406. 


iii.  Torts, 

Hegligenee  in  Attending  8iek  Panper.]-.Poor 
law  guardians,  in  providing  for  the  relief  of 
the  sick  and  destitute  poor,  act  merely  minis- 
terially under  the  government  and  control  of  the 
poor  law  commissioners,  and  in  so  acting  no 
duty  is  imposed  upon  them  for  breach  of  which 
an  action  can  be  maintained  against  them. 
Brennan  v.  Limerick  Union  (Guardians),  2  Jr. 
L,  R.  42. 

Therefore  where  a  patient  in  a  fever  hospital 
attached  to  a  union  workhouse  was  so  insuffi- 
ciently attended  to,  that  while  in  a  state  of  de- 
lirium he  received  injuries  of  which  he  died  : — 
Held,  that  an  action  under  Lord  Campbell's  Act 
(9  k  10  Vict.  c.  93)  did  not  lie  against  the  guar- 
dians of  the  union  for  negligence  in  not  having 
the  patient  sufficiently  attended  to.    lb, 

IiO'ary  oanied  by  Sewer.]— An  action  was 
brought  against  the  poor  law  guardians  of  a 
union,  in  their  corporate  capacity,  for  injury 
caused  to  a  party  by  making  a  sewer,  and  dis- 
charging sewerage  from  the  workhouse  into  a 


stream,  to  the  use  of  which  he  was  entitled : — 
Held,  that  the  action  was  maintainable,  although 
it  did  not  appear  that  the  rates  were,  or  other 
corporate  property  of  the  guardians  was,  ap- 
plicable to  satisfy  the  damages  which  might  be 
recovered,  Levingston  v.  Lurgan  Union  (^Guar^ 
dians),  2  Ir.  R.,  C.  L.  202 ;  18  L.  T.  838— 
Ex.  Ch. 


iv.  Penalties  for  Supplying  Goods  for 
Paupers, 

Who  are  Liable.] — A  guardian  who  has  know- 
ingly supplied,  for  his  own  profit,  goods  for  the 
use  of  the  poor  in  a  workhouse  contrary  to  55 
Geo.  3,  c.  137,  s.  6,  and  4  &  5  Will.  4,  c.  76,  s.  51, 
is  liable  to  the  penalty  thereby  imposed,  whether 
the  master  of  the  workhouse  to  whom  he  sold 
the  goods  was  authorized  to  enter  into  such  a 
contract  or  not,  Greenhow  v,  Parker,  6  H.  & 
N.  882  ;  31  L.  J.,  Ex.  4. 

By  4  &  5  Will.  4,  c.  76,  s.  77,  it  shall  not 
be  lawful  for  any  person  hereafter  to  be  ap- 
pointed, in  any  pansh  or  union,  to  any  office 
concerned  in  the  administration  of  the  laws  for 
the  relief  of  the  poor,  or  for  any  person  who, 
after  the  25th  of  March,  1835,  shall  fill  any  such 
office,  to  furnish  or  supply  for  his  own  profit  or 
on  his  own  account,  any  goods,  materials  or  pro- 
visions ordered  to  be  given  in  parochial  relief  to 
any  person  in  such  parish  or  union.  A  guardian 
of  the  poor  for  a  union  carried  on  business  as  a 
cabinet  maker  and  upholsterer  in  partnership 
with  his  son.  The  relieving  officer  purchased  at 
his  shop,  from  his  son  and  partner,  an  iron  bed- 
stead, which  was,  by  the  direction  of  the 
relieving  officer,  delivered  at  the  house  of  an 
outdoor  pauper  in  the  union.  The  guardian  was 
not  present  when  the  bedstead  was  ordered,  nor 
when  it  was  paid  for,  nor  when  it  was  delivered, 
and  the  price  was  paid  to  his  son  alone.  The 
bedstead  was  only  lent  to  the  pauper,  and 
remained  the  property  of  the  guardians  : — Held, 
first,  that  the  guardian  was  liable  to  the  penalty 
imposed  by  the  section,  without  proof  of  any 
guilty  knowledge  on  his  part,  the  bedstead 
having  been  supplied  by  his  partner  with  know- 
ledge of  the  circumstances,  in  the  ordinary 
course  of  the  partnership  business.  Davies  v. 
Hareeu,  9  L.  R.,  Q.  B.  433 ;  43  L.  J.,  M.  C.  121  ; 
30  L.  T.  629  ;  22  W.  R.  738. 

Held,  secondly,  that  the  case  was  within  the 
words  "  ordered  to  be  given  "  in  the  section,  for 
the  word  "  given "  must  be  taken  to  include  a 
gratuitous  delivery  of  goods,  whether  by  way  of 
loan  or  gift.    Ih, 

Held,  thirdly,  that  a  guardian  of  the  poor  is  a 
person  appointed  to  an  office  within  the  meaning 
of  the  above  section.    Ih, 

Where  a  parishioner  by  means  of  a  local  act 
is  qualified  to  be  a  guardian  of  the  poor  in 
respect  of  his  estate  in  the  parish,  and  ipso  facto 
becomes  a  guardian  thereby,  and  supplies  goods 
for  the  maintenance  of  the  poor,  he  is  primd 
facie  liable  to  the  penalties  of  the  55  Geo.  3, 
c.  137,  8.  6,  though  there  was  no  evidence  of  his 
having  acted  as  a  governor  or  guardian  during 
the  times  the  goods  were  supplied,  or  of  any 
express  contract  to  supply  the  goods  within  the 
words  of  that  statute.  Stanley  v.  Bodd,  1  D.  & 
R.  397.    See  S,  C,  2  D.  A:  R.  800. 

Where  BeTeral  Parishei  TTnited.]— Where  a 
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declaration  alleged  that  the  defendant  was  a 
person  having  the  providing  for,  ordering, 
management,  control  and  direction  of  the  poor 
of  a  pariah,  and  that  he  had  supplied  the  poor 
of  that  parish  with  provisions  ;  and  it  appeared 
that  the  parish  was  one  of  five  united  parishes 
whose  poor  were  jointly  maintained  by  all  the 
parishes  in  one  common  workhouse : — Held,  that 
the  offence  was  well  laid.  West  v.  Andrews^  2 
D.  &  R.  184  ;  1  B.  &  C.  77  ;  5  B.  &  A.  328. 

If  a  parish  officer  is  liable  to  the  penalties 
imposed  by  22  Geo.  3,  c.  83,  s.  42,  he  may  still 
be  proceeded  against  under  55  Geo.  3,  c.  137, 
without  regard  to  the  former  statute.    lb. 

Liability  in  reipect  of  what  Acts.1  —  The 
master  of  a  workhouse,  appointed  by  and  receiv- 
ing orders  from  the  guardians  of  the  poor  of  the 
parish,  bought  provisions  from  one  of  such  acting 
guardians  : — Held,  that  the  latter  was  liable  to 
the  penalty  of  lOOZ.  imposed  by  55  Geo,  3,  c. 
137,  8.  6.    Ih, 

The  55  Geo.  3,  c.  137,  s.  6,  only  prohibited 
overseers  from  supplying  a  workhouse,  or  the 
poor  of  the  parish  generally.  Proctor  v.  Maii- 
wariTtg^  3  B.  &  A.  145. 

The  prohibition  in  55  Geo.  3,  c.  137,  s.  6,  does 
not  extend  to  materials  supplied  for  the  repair 
of  the  workhouse.  Barber  v.  Waite,  3  N.  &  M. 
611  ;  1  A.  &  E.  514. 

An  overseer  who  supplied  coals  indirectly  for 
the  use  of  the  poor,  was  not  liable  to  any  penalty 
under  55  Geo.  3.,  c.  137,  s.  6,  unless  he  did  it  with 
a  view  to  his  own  profit.  Skinner  v.  Buchee,  4 
D.  &  R.  628  ;  3  B.  &  C.  6. 

An  overseer  who  supplied,  on  his  own  account, 
an  individual  pauper  with  a  coat,  was  not  liable 
to  the  penalty  imposed  by  55  Geo.  3,  c.  137,  s,  6. 
Henderson  v.  Slierborne,  2  M.  &  W.  236. 

The  4  &  5  Will.  4,  c.  76,  s.  77,  does  not  repeal 
55  Geo.  3,  c.  37,  s.  6.  Bobhuton  v.  Emerson,  4 
H.  &  C.  352  ;  12  Jur.,  N.  S.  378  ;  14  L.  T.  391  ; 
14  W.  R.  658. 


o.  Aotions  by  and  a^aixiBt. 

Action!  againit— Time  for.]— The  statute  22 
k  23  Vict.  c.  49  is  a  bar  to  an  action  against  the 
guardians,  commenced  nfter  the  time  within 
which,  by  the  act,  they  are  |)ermitted  to  pay  any 
debt  or  claim ;  and  that  even  if  commenced 
within  the  time  to  which  the  poor  law  board 
may  extend  the  time  for  payment,  if  they  have 
not  made  such  extension.  Baker  v.  Billerieay 
Union  (^Guardians),  2  H.  &  C.  642  ;  33  L.  J.,  M. 
C.  40  ;  13  W.  R.  11. 

Actions  by — Parties.  ] — An  agreement  had  been 
come  to  by  a  committee  appointed  under  25  & 
26  Vict.  c.  108,  and  27  &  28  Vict  c.  39,  by  a 
board  of  guardians  out  of  their  own  number. 
An  order  was  made  against  the  committee  in 
breach  of  the  agreement ;  this  order  the  plead- 
ings in  the  present  action,  which  was  brought  by 
the  guardians,  admitted  would  be  ei3orced 
against  the  guardians : — Held,  that  the  com- 
mittee must  be  added  as  co-plaintiffs.  Black- 
hum  Union  r.  Brooks,  25  W.  K.  57. 

A  defendant  was  sued  in  a  county  court  in  the 
double  capacity  as  executor  of  A.  and  adminis- 
trator of  B.  On  the  trial,  the  defendant  objected 
that  the  plaintiffs  ought  to  elect,  in  which  capa- 
city they  proceeded  against  him ;  and  further. 


that  there  was  no  evdence  that  the  attorney 
who  appeared  in  support  of  the  claim,  had  been 
duly  authorized  by  the  plaintiffs,  who  were  the 
guardians  of  the  poor  of  a  parish,  to  bring  the 
action,  inpursuance  of  the  provision  contained 
in  5  &  6  Vict.  c.  57,  s.  17.  The  judge  overruled 
both  objections,  and  gave  judgment  against  the 
defendant  generally  : — Held,  assuming  the  deci- 
sion to  be  incorrect,  that  as  the  judge  acted 
within  his  jurisdiction,  such  objections  afforded 
no  ground  for  a  prohibition.  Lexden  v.  Strut h' 
gate  i(?uardia?is%  10  Ex.  201  ;  23  L.  J.,  Bx, 
316. 

AdminiBtration  granted  to.]— A  person  died 
lunatic  and  intestate,  having  been  maintained 
since  1862  in  the  county  lunatic  asylum  at  the 
cost  of  the  Totnes  Union  ;  he  was  nevertheless 
entitled  to  440Z.  His  only  next  of  kin  was  a 
lunatic  sister: — The  court  granted  administra- 
tion to  the  nominee  of  the  guardians  of  the 
Totnes  Union,  as  being  creditors  under  12  &  13 
VicL  c.  103,  s.  16,  the  grant  to  be  for  the  use  and 
benefit  of  the  lunatic  sister  during  her  lunacy. 
Windeatt  v.  Sharland,  Sharland,  In  goods  of,  2 
L.  R.,  P.  266  ;  41  L.  J.,  P.  9  ;  25  L.  T.  574  ;  20 
W.  R.  211. 

See  further,  Will. 

d.  Clerks  to  Qtiardians, 

Nature  of  Office.] — The  true  construction  of  6 
&  7  Will.  4,  c.  86,  s.  7,  and  7  Will.  4  &  1  Vict.  c. 
22,  s.  14,  Is,  that  the  offices  of  clerk  to  a  board  of 
^ardians  and  superintendent  registrar  need  not 
be  held  by  one  and  the  same  person  ;  and  the 
enactment  in  the  former  section,  that  "  the  clerk 
to  the  guardians  of  every  such  union,  shall,  if  he 
shall  think  fit  to  accept  such  office,  be  the 
superintendent  registrar  thereof,"  has  reference 
only  to  the  first  creation  of  the  latter  office,  and 
not  to  subsequent  vacancies,  when  the  power  of 
appointment  vests  in  the  board  of  guardians. 
R^g.  V.  Acason,  2  B.  &  S.  795  ;  31  L.  J.,  Q.  B. 
227  ;  8  Jur.,  N.  S.  841. 

The  office  of  clerk  to  a  board  of  guardians,  ap- 
pointed by  order  of  the  poor  law  board,  under  4 
&  5  Will.  4,  c.  76,  s.  46,  is  an  office  for  which  a 
quo  warranto  will  lie.  Reg.  v.  iSit.  Martin^s-in- 
t he-Fields  (^Guardians'),  17  Q.  B.  149  ;  20  L.  J., 
M.  C.  423  ;  16  Jur.  800. 

Election.] — ^At  an  election  of  clerk  to  a  board 
of  guardians,  twenty-one  guardians  were  present, 
besides  the  chairman  ;  eleven  voted  for  A.  and 
ten  for  B. ;  the  chairman  did  not  vote  : — Held, 
that  it  was  the  duty  of  the  chairman  to  vote, 
and  therefore  A,  was  not  elected  by  a  majority 
of  the  guardians  present.  Reg,  v.  Oriffitlis,  17 
Q.  B.  164. 

3.  OVEBSEEBS. 

a.  Appointment  of. 

Inspection.] — The  court  refused  a  mandamus 
commanding  overseers  to  permit  a  ratepayer  to 
inspect  their  appointment  by  the  parties,  he  de- 
posing that  he  believed  one  of  the  overseers  was 
not  a  substantial  housekeeper,  or  a  fit  person  to 
be  overseer;  that  as  the  applicant  was  advised 
the  appointment  was  bad  in  law ;  and  that  he 
was  desirous  of  bringing  it  before  the  court,  but 
could  not  do  so  without  inspecting  the  appoint- 

Z  z  2 
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ment,  which  he  h.id  cmlciivoared,  without  suc- 
cess, to  obtain.  JU'g.  v.  Uarrisim^  2  New  Seas. 
Cas.  490 ;  9  Q.  B.  794 ;  16  L.  J.,  M.  C.  33 ;  10 
Jur.  981. 

Who  may  Appoint] — An  appointment*  of  over- 
geers  under  43  Eliz.  c.  2,  signed  by  two  justices 
separately,  is  bad.    Rex  v.  Forrest^  3  T.  R.  38. 

After  an  appointment  of  four  overseers  by  the 
magistrates  at  one  meeting,  they  are  functi 
officio  ;  and  no  other  magistrates  can  afterwards, 
upon  the  claim  of  one  of  the  persons  so  ap- 
pointed to  be  exempted,  appoint  another  in  his 
place  ;  but  the  party  must  appeal  to  the  sessions 
to  get  his  discharge.  Bex  y.  Oreat  AfarloWj  2 
East,  244. 

In  appointing  overseers,  the  justices  of  the 
peace  are  not  bound  to  pay  any  attention  to  the 
nomination  or  recommendation  of  the  vestry  of 
the  parish.  Heg,  v.  Lariaishire  (Ju^ticeff),  29  L. 
J.,  M.  C.  244  ;  8  W.  R.  588. 

A  local  act  provided  that  the  ratepayers  of  a 
parish  should  **  in  vestry  assembled,  or  the  major 
part  of  them  then  present,  nominate  "  persons  to 
serve  the  office  of  overseers,  from  whom  the  county 
justices  were  to  select  the  overseers  : — Held,  that 
the  nomination  was  not  confined  to  the  ratepayers 
only  who  were  present  at  the  vestry  meeting,  but 
that  a  poll  might- be  granted  at  which  all  the 
ratepayers  might  vote.  Reg,  v.  Surrey  (Justioet'), 

4  P.  &  D.  61  ;  12  A.  &  E.  139. 

The  mayor  of  a  borough  has  the  sole  power  of 
appointing  overseers  under  43  Eliz.  c.  2,  s.  8,  and 

5  &  6  Vict.  c.  76,  8.  6.  Reg.  v.  Preston,  3  New 
Ress.  Cas.  313 ;  12  Q.  B.  891 ;  18  L.  J.,  M.  C.  10 ; 
13  Jur.  7. 

Appointment— Whether  Fraudulent.] — Seven 
magistrates  assembled  in  petty  sessions  for  the 
purpose  of  appointing  two  overseers.  One  of 
them  (the  mayor),  producing  a  list  containing 
the  names  of  four  who  had  been  recommended 
as  fit  persons  by  the  vestry,  proposed  that  the 
first  two  should  be  appointed.  One  of  the  other 
magistrates  objected  that  both  were  of  one  poli- 
tical party,  and  proposed  two  from  a  list  of 
twelve,  which  he  produced.  Whilst  this  gentle- 
man and  three  others  of  the  magistrates  were 
conferring  upon  the  subject,  the  mayor  drew 
from  his  pocket  two  blank  forms  with  seals 
attached,  and  after  filling  them  up  with  the 
names  of  the  two  he  had  proposed,  and  signing 
them,  procured  them  to  be  signed  bv,  the  two 
magistrates  nearest  to  him,  and  handed  them  to 
the  high  constable,  who  was  in  attendance. 
After  this  was  done,  the  magistrates  who  had 
proposed  the  other  two,  requested  that  the  votes 
might  be  taken,  when  the  mayor  said  it  woa  too 
late,  as  he  had  already  made  the  appointment. 
The  votes  were,  however,  taken  by  the  clerk. 
Six  voted  for  the  two  persons  last  proposed,  the 
other  three  declined  to  vote.  The  overseere  thus 
appointed  by  the  mayor  and  his  two  friends 
made  a  rate.  The  plaintiff,  refusing  to  pay  the 
rate,  a  distress-warrant  was  issued  against  him 
by  the  mayor  and  one  of  the  other  magistrates 
who  signed  the  appointment.  In  an  action 
against  the  magistrate  granting  the  warrant  for 
the  seizure  of  the  plaintiff's  goods  under  it,  the 
jury  negativing  fraud  in  the  appointment  of  the 
overseers  : — Held,  that  the  action  was  not  main- 
tainable, the  appointment  of  the  overseers  being 
a  judicial  nct^  performed  without  fraud  at  a 
meeting  competent  in  point  of  jurisdiction  to 


perform  it,  and  the  act  being  verified  by  a 
sufficient  number  of  signatures  to  satisfy  the 
statute  regulating  the  mode  of  appointment. 
Per?^  V.  Slade,  7  Scott,  285  ;  5  Ring.  N.  C.  319. 

Liability  to  Serve — Occupation.] — A  house- 
holder in  a  parish,  to  be  liable  to  serve  the  office 
of  overseer,  must  occupy  as  tenant  of  the  pre- 
mises. Reg.  V.  Spurretl^  1  L.  R.,  Q.  B.  72 ;  35 
L.  J.,  M.  C.  74 ;  12  Jur.,  N.  S.  208 ;  13  L.  T.  364 ; 
14  W.  R.  81. 

A  person  occupying  a  house  in  one  parish  by 
means  of  a  clerk  only,  and  paying  rent,  rates  and 
taxes,  but  sleeping  in  another  parish,  is  a  sub- 
stantial householder  within  43  Eliz.  c.  2,  and 
liable  to  serve  the  office  of  overseer  of  the  poor 
of  the  first-mentioned  parish.  Rex  v.  Pnyjuler, 
2  D.  &  R.  258;  1  B.  &  C.  178. 

A  servant  who  occupies  a  tenement  of  his 
master,  in  part  payment  of  his  services,  and  as 
subservient  to  and  necessary  for  the  performance 
thereof,  and  not  merely  as  a  matter  of  conve- 
nience, is  not  a  householder  within  43  Eliz.  c.  2, 
s.  1  ;  and  an  appointment  of  two  overseers  of  a 
parish,  of  whom  he  is  one,  is  bad.    lb. 

Form — For  what  Place.] — The  appointment 
must  state  the  county  in  which  the  parish 
is  situated.  Rex  v.  Ifaulditch,  1  Bott's  P. 
L.  4. 

Separate  Vill.] — Overseers  cannot  be  appointed 
in  a  place  which  has  never  yet  been  considered 
as  a  separate  vill  in  respect  of  the  poor,  unless 
there  is  a  competent  number  of  substantial 
hoilseholders.  Rex  v.  Shoicler,  1  W.  Bl.  419  ;  3 
Burr.  1391. 

The  court  will  go  into  the  question  upon  affida- 
vits, whether  the  place  for  which  the  appointment 
is  made  be  a  township  or  a  vill;  and  if  it  appears 
by  the  affidavits  that  it  is  not,  and  is  not  stated 
to  be  such,  or  that  it  is  reputed  to  be  such,  the 
court  will  quash  the  appointment.  Rex  v. 
Standard  Hill,  4  M.  &  S.  378. 

Pariah — Parte  of.]— To  entitle  part  of  a  parish 
to  a  separate  appointment  of  overseers,  it  is 
necessary  that  it  should  appear  to  the  court, 
that  the  entire  parish  could  not,  under  one 
appointment  of  overseers,  derive  the  benefit 
intended  by  43  Eliz.  c.  2.  Reg.  v.  Worcester- 
thire  {Juitieett),  3  N.  &  P.  434 ;  1  W.,  W.  &  H. 
432  ;  2  Jur.  889  ;  S.  C.j  nom.  Reg.  v.  Marriott, 
12  A.  &  E.  35. 

An  order  of  sessions  for  appointing  overseers 
for  the  divisions  of  a  large  parish,  able  to  reap 
the  benefit  of  43  Eliz.  c  2,  is  a  nullity.  Peart  v. 
Westgarth,  3  Burr.  1610. 

An  appointment  of  separate  overseers  for  the 

subdivisions  of  a  parish  cannot  be  supportnl 

imless  it  ejcpnjssly  appears  that  the  parish  could 

not  reap  the  benefit  of  the  43  Eliz.  c.  2.    Rex  v. 

Uttoxtter,  1  Dougl.  346. 

An  order  of  justices  which  appointed  A., 
"  being  a  substantial  householder  of  the  parish 
of  B.,  to  be  overseer  of  the  poor  for  the  hamlet 
of  C.  in  the  parish,"  is  valid.  Rex  v.  Morrig^ 
4  T.  R.  550. 

The  principle  of  the  4  &  5  Will.  4,  c.  76,  with 
reference  to  the  formation  of  unions  of  parishes 
for  the  relief  of  the  poor,  does  not  interfere  with 
the  directions  of  the  court  in  granting  a  man- 
damus to  justices  to  appoint  overseers  for  a 
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township  or  a  hamlet,  in  a  parish,  pursuant  to 
13  k  14  Car.  2,  c.  12,  s.  21,  on  the  ground  that 
the  parish  had  not  enjoyed,  and  could  not  enjoy, 
the  benefit  of  43  Eliz.  c.  2.  Ifeg.  v.  Worcester- 
shire  (JuatU-es),  3  P.  &  D.  463  ;  11  A,  &  B.  28. 

When  a  township  had  for  sixty  or  seventy 
years  (and  before,  for  anything  that  appeared  to 
the  contrary)  hacl  separate  overseers,  and  main- 
tained its  own  poor  separately  from  the  parish 
at  large : — Held,  that  it  was  still  entitled  to  the 
same  privilege.    Itix  v.  Leigh^  3  T.  R.  746. 

Wheru  a  parish  contained  within  itself  a 
))orough  not  co-extensive  with  it,  and  the  mayor 
of  the  borough,  on  a  return  to  a  mandamus  for 
allo\ving  a  poor  rate  made  by  the  churchwar- 
dens and  overseers  of  the  whole  parish,  stated  a 
custom  which  had  existed  since  43  Eliz.  c.  2,  of 
appointing  separate  churchwardens  and  overseers, 
and  making  separate  rates  for  the  borough,  and 
for  those  parts  of  the  parish  which  lay  without 
the  borough  :  —  Held,  that  such  custom  was 
invalid,  and  the  return  was  quashed  accordingly. 
Ilex  V.  Gardon^  1  B.  &  A.  524. 

Where  a  parish  consists  of  several  townships, 
some  of  which  maintain  their  own  poor,  and  has 
immemorially  had  more  than  four  overseers,  such 
parish  cannot  have  the  benefit  of  43  Eliz.  c.  2  ; 
and  each  township  is  entitled  to  have  separate 
overseers.  Bex  v.  Horton,  1  T.  R.  374.  And 
see  Bostoch  v.  Ridgway^  9  D.  &  R.  535  ;  6  B.  & 
C.  496. 

The  parish  of  H.  consisted  of  three  townships 
in  the  county  of  W.,  and  certain  townships  and 
districts  in  the  county  of  S.  The  townships  in 
W.  had  always  each  had  their  own  overseers,  and 
relieved  their  own  poor ;  but  four  overseers  had 
been  appointed  for  the  division  of  the  parish 
lying  in  S.,  and  the  rates  collected  and  applied 
for  the  relief  of  the  poor  of  that  division  indis- 
criminately. On  application  by  a  township  in 
8.  for  a  mandamus  to  appoint  overseers  for  that 
township,  on  the  ground  that  the  parish  could 
not  enjoy  the  benefit  of  the  43  Eliz.  c.  2  : — 
Held,  that  the  divisions  of  the  parish  in  W.  and 
in  S.  could  not  be  considered,  with  reference  to. 
the  13  &  14  Car.  2,  c.  12,  as  distinct  parishes,  and 
the  mandamus  was  granted.  Rex  v.  Salop 
{Justices),  3  B.  &  Ad.  910. 

Separation  of  Pariah  by  Agreement] — The 

two  districts  of  which  a  parish  consisted,  had, 
from  the  43  Eliz.  down  to  the  13  &  14  Car.  2, 
c.  12,  maintained  their  poor  jointly,  and  at  the 
time  of  the  passing  of  the  latter  act  agreed  to 
sepamte  in  the  maintenance  of  their  poor,  and 
that  separate  overseers  should  be  appointed, 
upon  condition  that  the  rateable  property  in  the 

Sarish,  whether  situated  in  the  one  or  the  other 
istrict,  should  be  rated  where  the  occupiers 
resided.  In  consequence  of  that  agreement  they 
had  ever  since  uniformly  maintained  their  own 
poor  separately,  and  had  had  separate  overseers, 
constables,  &c. : — Held,  that  this  clearly  shewed 
that  the  parish,  at  the  time  of  the  agreement, 
could  not  reap  the  full  benefit  of  the  statute  of 
Elizabeth,  and  that,  therefore,  the  separation  of 
the  two  districts  was  valid,  and  that  an  appoint- 
ment of  overseers  for  the  whole  parish  was  bad. 
Rex  V.  WaUall,  2  B.  &  A.  157. 

Use  of  Joint  Workhouse  and  raising  Joint 
Fond — ^Xifeet  of.] — Twq  neighbouring  divisions 
of  a  parish  used  toe  same  parish  church  (situate 
in  one  of  the  divisions),  but  each  had  its  o^vn 


overseers,  collectors  of  poor  and  county  rates, 
surveyor  of  highways,  and  constable ;  iwor 
rates  were  made  for  the  whole  district,  consist- 
ing of  the  two  divisions,  but  were  raised  by  eacli 
division  separately  ;  and  one  division  always 
contributed  to  the  proportion  of  two-thirds,  the 
other  of  one-third.  The  two  divisions  had,  as 
far  back  as  could  be  traced,  relieved  their  poor 
jointly  and  indiscrimiDatcly  ;  and  they  had,  for 
forty  years,  had  a  joint  workhouse.  The  residue 
of  the  parish  consisted  of  five  chapel  ries,  each 
having  its  own  chapel  and  parish  officers,  and 
maintaining  its  own  poor : — Held,  that  one  of 
these  divisions  was  not  within  13  &  14  Car.  2, 
c.  12,  s.  21,  and  could  have  the  benefit  of  43  Eliz. 
c.  2  ;  the  use  of  a  joint  workhouse,  and  the  raising 
a  joint  fund,  though  in  different  proportions,  for 
the  relief  of  the  poor  being  decisive  on  this  point. 
Price  V.  Quarrell,  12  A:  &  E.  784 ;  2  G.  &  D. 
632. 


By  District  and  Parish.]— A  district  had 


a  boundary  well  defined,  lying  at  the  extremity 
of  the  parish,  was  2,135  acres  in  extent,  had  a 
population  of  700  persons,  and  was  distant  about 
nine  miles  from  the  parish  church.  The  parish, 
exclusive  of  the  district,  was  8,020  acres  in 
extent  and  had  a  population  of  1,600  persons. 
Before  the  dissolution  of  the  monasteries  the 
district  had  a  chapel  with  a  chantry  and  an 
endowment  of  lands.  The  chapel  and  lands 
were  granted  by  the  crown,  in  31  Eliz.,  to 
trustees  on  certain  trusts,  in  execution  of  which 
they  had  ever  since  nominated  the  minister  of 
the  chapel  for  licence  by  the  bishop,  and  paid 
over  the  profits  of  the  lands  to  such  minister, 
without  interference  by  the  vicar  of  the  parish. 
The  chapel,  before  43  Eliz.,  had  all  parochial 
rights  and  sacraments,  and  two  churchwardens, 
and  its  own  burial  ground.  The  district  had 
never  contributed  to  the  repairs  of  the  parish 
church,  had  always  had  separate  surveyors  of 
highways,  and  a  separate  highway  rate,  and  liad 
not  contributed  to  the  highways,  and  had  always 
had  a  coi^stable.  The  titheable  lands  of  the 
district  had  always  paid  tithes  to  the  vicar  ;  the 
minister  of  the  district  chapel  was  supported  by 
thQ  above-mentioned  endowjnent,  but  had  no 
tithes.  With  respect  to  the  maintenance  of  the 
poor,  the  earliest  known  appointment  of  an  over- 
seer for  the  district  was  an  appointment  of  one 
in  1738.  This  appointment  oi  a  single  overseer 
was  continued  until  1785,  when  two  were 
appointed,  and  there  had  been  two  ever  since. 
Separate  poor  rates  had  always  been  made  for 
the  parish  and  the  district,  and  the  poor  in  each 
had  been  maintained  separately  as  to  out-door 
relief.  The  amount  in  the  pound  raised  had 
always  been  the  »ame  in  both  parisli  and  district, 
the  district  either  taking  the  amount  already  fixed 
by  the  parish,  or  consulting  the  parish  as  to 
the  amount  according  as  the  district  rate  was 
made  before  or  after  the  parish  rate.  There  was 
no  workhouse  in  the  district,  but  its  poor  were 
sent  for  in-door  relief  to  the  parish  workhouse, 
and  there  maintained  out  of  the  parish  rate.  At 
the  end  of  the  year  the  officers  oi  the  parish  and 
district  settled  accounts,  and  whichever  had 
money  beyond  its  own  expenditure  handed  the 
balance  to  the  other.  The  accounts  of  the  dis- 
trict, after  allowance  by  its  own  vestry,  were 
submitted  to  the  parish  vestry  for  allowance,  but 
not  vice  vers^ : — Held,  that  the  district  was  not 
entitled  to  have  separate  overseers  either  under 
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13  &  14  Car.  2,  c.  12,  s.  21,  or  as  having  been  a 
parish  or  reputed  parish  at  the  time  of  the  pass- 
ing of  43  Eliz.  c.  2.  Reg.  v.  Clayton^  3  New 
Sess.  Cas.  494  ;  13  Q.  B.  354 ;  18  L.  J.,  M.  C. 
129  ;  13  Jur.  406. 

i 

Who  lAay  be  Appointed.]— Where  a  district 
contains  only  three  houses,  the  inhabitants  of  lUl 
three  may  be  appointed  overseers,  notwithstand- 
ing two  of  them  are  labourers  and  poor.  Hex  v. 
JStubbSy  2  T.  R.  395. 

A  woman  may  be  appointed  an  overseer.    lb. 

An  officer  of  the  customs  is  exempted  from 
serving  the  office  of  overseer,  though  he  has  not 
his  writ  of  privilege  at  the  time.  Rex  v.  War- 
iUfT,  8  T.  R.  375. 

The  clerk  of  the  treasury  of  the  Court  of  Com- 
mon Pleas  was  bound  to  a  personal  attendance 
on  his  duties,  and  therefore  was  not  compellable 
to  serve  the  office  of  overseer.  Jefferies,  Ex 
parte,  3  M.  &  P.  450  ;  6  Ring.  195. 

The  court  confirmed  an  onler  of  sessions,  and 
quashed  that  of  two  justices,  which  appointed 
an  acting  justice  of  the  peace,  and  a  substantial 
housekeeper,  and  also  a  lieutenant  of  marines  in 
his  Majesty's  service  upon  half -pay,  an  overseer, 
there  being  other  sufficient  householders  within 
the  parish  for  the  execution  of  such  office.  Rex 
V.  Oager,  1  Burr.  345 ;  1  Ld.  Ken.  492. 
f  A  special  overseer,  appointed  by  the  council  of 
a  borough,  in  pursuance  of  7  Will.  4  &  1  Vict. 
c.  81,  s.  3,  to  make,  levy  and  collect  borough 
rates  in  a  parish  lying  partly  within  and  partly 
without  a  Dorough,  is  not  an  annual  officer,  nor 
such  an  officer  as  could  be  appointed  under  o  & 
6  Will.  4,  c.  76,  s.  58.  Birtnin/jhum  (^Mayor)  v. 
IKr2V/<^^,16Q.B.63;20L.J.,Q.B.214;15Jur.749. 

The  appointment  of  a  person  who  is  registrar 
of  births,  deaths  and  marriages  as  overseer,  is 
not  void  ;  and  in  order  to  render  it  so,  the  over- 
seer must  appeal  to  the  session  under  43  Eliz.  c. 
2,  B.  6.  Reg,  v.  Chester  (Justices),  4  Jur.  484. 
See  1  Vict.  c.  22,  s.  18. 

In  a  township,  which  is  a  perpetual  curacy, 
having  its  own  church  (where  marriages  and 
burials  are  performed)  and  its  own  church- 
wardens, raising  its  own  church  rate,  maintain- 
ing its  own  poor,  and  independent  of  the  parish 
at  large  in  all  respects,  except  paying  annually 
towards  the  repair  of  the  parish  church,  the 
churchwardens  of  the  township  are  not,  by 
virtue  of  their  office,  overseers  of  the  poor.  R^x  v. 
Yorkshire  North  Riding  (Justices'),  6  A.  &  K.  863. 

Number.] — The  appointment  of  one  person 
only  as  overseer  is  void  under  43  Eliz.  c.  2,  s.  1, 
which  requires  the  appointment  to  the  office  of 
"four,  three  or  two  substantial  householders," 
although  there  is  no  other  householder  resident 
in  the  parish  but  the  person  appointed.  Reg.  v. 
Cousins,  4  B.  &  S.  849 ;  33  L.  J.,  M.  C.  87. 

An  appointment  of  one  ovei-seer  alone  for  a 
township  is  bad  in  law  ;  the  13  &  14  Car.  2,  c.  12, 
requiring  at  least  two.  Rex  v.  Clifton,  2  East, 
168. 

Where  a  local  act,  passed  for  the  purpose  of 
regulating  the  affairs  of  a  parish,  declared  affir- 
matively, that  there  should  be  two  overseers  of 
the  poor  nominated  and  appointed  to  succeed 
those  who  were  in  office  at  the  time  of  the  pass- 
ing of  the  act :— Held,  that  this  statute  did  not 
repeal  the  43  Eliz.  c.  2,  and  that  an  appointment 
of  four  overseers  was  valid.  Rex  v.  Pinfiey,  3 
P.  &  R.  578  J  2  B.  &  C.  322, 


An  order  of  justices  appointing  more  than  four 
overseers,  is  bad.    Rex  v.  Loxdale,  1  Burr.  146. 


Vaoanoy.] — By  an  act,  the  vicar,  church- 


wardens and  overseeng  for  the  time  being,  and 
certain  persons  named,  were  to  be  trustees  for 
putting  the  act  in  execution ;  and  a  meeting  was 
to  be  held  every  third  year,  to  elect  new  trustees, 
in  the  room  of  those  who  should  have  died,  re- 
moved, become  disqualified  or  relinquished  office  ; 
so  that  the  number  should  every  third  year  be 
filled  up  to  fifty-one,  over  and  besides  the  vicar, 
churchwardens  and  overseers  for  the  time  being. 
One  of  the  fifty-one  trustees  having  become 
churchwarden : — Held,  that  no  vacancy  was 
created  thereby.  Rex  v.  St.  Mary  Abbotts, 
Kensington,  2  B.  &  Ad.  740. 

Time.]— The  words  in  the  54  Geo.  3,  c.  91,  s.  I, 
"  that  the  appointment  of  overseers  of  the  poor 
shall  in  every  year  be  made  on  the  25th  day  of 
March,  or  within  fourteen  days  next  after  the 
said  25th  day  of  March,"  are  directory  only,  and 
not  mandatory ;  therefore,  an  appointment  made 
after  the  fourteen  days  is  a  gtxxl  appointment, 
Reg.  V.  Sneyd,  9  D.  P.  C.  1001 ;  6  Jur.  962. 

Where  there  were  two  appointments  made  on 
the  same  day,  but  it  did  not  appear  which  of 
them  had  the  priority : — Held,  that  a  third  made 
on  the  following  day  was  good,  and  the  others 
void  for  uncertainty.    Anon.,  Lofft,  372. 

A  mandamus  was  granted  to  make  a  new  ap- 
pointment, when  that  was  made  on  a  Sunday. 
Rex  V.  Rridgewater  (Overseers),  Cowp.  139. 

An  appointment  **  for  one  year  then  next 
ensuing"  is  good,  because  the  ovcrseer^s  year  is 
intended.    Rex  v.  Burdcr,  4  T.  R.  778. 

So,  for  the  same  reason,  an  appointment  dated 
in  October,  for  a  year  next  ensuing  the  date,  is 
good.    Rex  V.  Stubbs,  2  T.  R.  395. 

Appeal  against  Appointment.]— The  parish- 
ioners, as  well  as  the  overseers  who  are  appointed, 
may  appeal  to  the  sessions  under  43  Eliz.  c.  2, 
against  the  appointment  of  overseers.  Rex  v. 
Forrest,  3  T.  R.  38. 

The  proper  way  of  objecting  to  the  appoint- 
ment 01  an  overseer,  upon  the  ground  that  he  is 
not  a  householder,  is  by  appeal  to  the  sessions, 
and  the  court,  whilst  intimating  that  the  ground 
of  the  objection  was  bad,  refused  to  grant  a 
certiorari  to  bring  up  the  appointment.  Pud- 
ding Norton,  Norfolk  (Overseers),  In  re,  33 
L.  J.,  Q.  B.  136  ;  10  L.  T.  386  ;  12  W.  R.  762. 
And  see  Rej"  v.  Great  Marlow,  ante,  col.  141.5. 

The  court  will  not  quash  an  appointment  after 
the  third  year  is  expired.  Rex  v.  Butler,  1  W. 
Bl.  649. 


b.  Assistant. 

Appointment.] — An  assistant  overseer  who  is 
appointed  in  general  terms  is  an  overseer  within 
6  &  7  Vict.  c.  18,  s.  17,  and  service  of  a  notice  of 
objection  upon  such  assistant  overseer  is  good 
service.  Paints  v.  Attwood,  6  C.  B.  38  ;  2  Lutw. 
Reg.  Cas.  117  ;  18  L.  J.,  C.  P.  19  ;  13  Jur.  83. 

In  a  notice  of  a  vestry  meeting  to  appoint  an 
assistant  overseer,  it  is  not  necessary  to  state 
that  he  is  to  be  a  salaried  officer.  Reg,  v.  Salop 
(Justices),  11  L.  T.  416. 

In  an  indictment  against  an  assistant  over- 
seer he  is  properly  described  as  the  servant  of 
the  inhabitants  of  the  parish.     Reg^  v.  Car* 
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venter,  1  L.  B.,  C.  C.  29 ;  36  L.  J.,  M.  C.  169  ;  12 
Jur.,  N.  S.  380 ;  U  L.  T.  672  ;  U  W.  R.  773. 

A  poor  rate  allowed  by  two  magistrates  was 
made  bj  the  majority  of  the  parish  officers,  but 
such  majority  was  obtained  by  an  assistant  over- 
seer joining  in  making  the  rate.  This  assistant 
o\er8eer  had  been  appointed  by  the  vestry  to 
perform  all  the  duties  incident  to  the  office  of 
OFerseer,  except  the  collection  of  rates : — Held, 
that  this  rate  was  so  far  presumably  valid  that 
its  non-payment  by  a  party  claiming  a  borough 
franchise  was  a  disqualification  to  his  being  on 
the  register  of  voters.  Baker  v.  Locke,  18  C.  B., 
N.  S,  52;  1  H.  &  P.  137;  34  L.  J.,  C.  P.  49;  11 
Jur.,  N.  S.  65;  11  L,  T.  567. 

By  the  operation  of  the  7  &  8  Vict.  c.  101,  s.  61, 
the  appointment  by  the  guardians  of  a  person 
either  as  collector  or  as  assistant  overseer,  or 
both,  under  an  existing  unrescinded  prospective 
order  of  the  poor  law  board,  takes  away  the 
power  of  the  inhabitants  in  vestiy  to  appoint 
an  assistant  overseer.  Beg.  v.  Greene,  17  Q.  B. 
793 ;  21  L.  J.,  M.-  C.  137  ;  16  Jur.  663. 

Election— (^no  Warranto.] — The  court  will  not 
grant  a  quo  warranto  to  inquire  into  the  election 
of  an  assistant  overseer.  Beg.  v.  Simjfson,  19 
W.  R.  73. 

When  Duties  not  Specified.] — ^Where  a  party 
was  elected  to  be  assistant  overseer  of  a  parl^ 
by  the  vestry,  under  59  Geo.  3,  c.  12,  s.  7,  and 
was  appointed  assistant,  by  the  warrant  of  two 
justices,  to  perform  the  duties  of  overseer,  but 
the  resolution  of  the  vestry  electing  him  did  not 
specify  the  duties  to  be  performed  by  him : — 
Held,  that  this  was  an  appointment  within  the 
statute  ;  for,  though  it  did  not  in  express  teims, 
yet  it  did  by  necessary  implication,  specify  the 
duties  to  be  performed,  as  it  necessarily  implied 
that  the  parishioners,  by  electing  him,  meant 
him  to  be  assistant  overseer  in  all  respects,  and 
to  perform  all  the  duties  of  an  overseer.  Skingley 
V.  Surndge,  11  M.  &  W.  503  ;  12  L.  J.,  M.  C.  122 ; 
7  Jur.  773. 

Eflfect  of  Besolntion  of  Vestry  to  alter  Salary.] 
— By  a  resolution  of  a  vestry,  held  on  the  27th 
of  March,  1845,  L.  was  nominated  and  elected 
an  assistant  overseer,  the  salary  being  under- 
stood to  be  211,  a  year  with  exti-as,  but  the 
resolution  did  not  specify  the  salary.  On  the 
19th  of  March,  1846,  the  vestry  resolved  that 
the  "  permanent  overseer's  salary,"  meaning  the 
salary  of  L.,  should  be  raised  from  27/.  to  .35/. 
per  annum,  excluding  all  other  extras.  On*  the 
25th  of  June,  1846,  two  justices  signed  the  war- 
rant of  appointment,  which  recited  that  L.  had 
been  appointed  on  the  19th  March,  1846 : — Held, 
that  L.  was  not  duly  appointed  assistant  over- 
seer, no  appointment  having  been  made  pur- 
suant to  the  resolution  of  the  27th  March,  1845. 
HollaTid  V.  Lea,  9  Ex.  430  ;  2  C.  L.  R.  532  ;  23 
L.  J.,  Ex.  122. 

R.,  in  1841,  by  a  resolution  of  vestry,  was  ap- 
pointed permanent  assistant  overseer,  at  the 
annual  salary  of  16/.  In  1846,  the  vestry  re- 
solved that  H.  should  continue  his  office,  giving 
security.  Accordingly  a  bond  was  immediately 
entered  into  by  R.,  and  two  sureties  conditioned 
that  R.  should  from  time  to  time,  and  at  all 
times  during  the  continuance  of  his  appoint- 
ment, duly  perfoim  his  duties ;  and  a  warrant 
of  appointment  of  R.  as  assistant  overseer  was 


executed  a  few  days  afterwards  by  two  magis- 
trates. R.  performed  the  duties  of  assistant 
overseer  from  1841  to  1861 ;  but  the  duties 
having  been  reduced,  in  consequence  of  the  ap- 
pointment of  a  relieving  officer,  the  vestry,  by 
R.'s  consent  in  1851,  came  to  a  resolution  that 
he  should  continue  the  assistant  overseer's  office 
at  a  salary  of  14/.  per  annum  from  year  to  year, 
unless  he  received  proper  notice  from  the  in- 
habitants. R.,  after  this,  served  the  office  for 
some  months,  but  subsequently  resigned,  and 
was  in  debt  to  the  parish  : — Held,  that  the  reso- 
lution of  1851  did  not  revoke  R.'s  former  ap- 
pointment, but  that  subsequently  to  it  he  held 
the  old  office  at  a  reduced  salary  ;  consequently, 
that  the  liability  of  the  sureties  continued. 
Frank  v.  Edvxird,  8  Ex.  214  ;  22  L.  J.,  Ex.  42. 

An  assistant  overseer  having  been  nominated 
by  a  resolution  of  vestry  at  a  salary  of  15/.  a 
year,  he  was  duly  appointed  to  the  office  by  two 
justices.  Subsequently  a  resolution  to  increase 
the  salary  to  25/.  a  year  was  passed  by  the 
vestry,  but  there  was  no  re-appointment  by  the 
justices,  and  the  assistant  overseer  continued 
without  intermission  to  perform  the  duties  of 
his  office : — Held,  that  the  first  appointment  was 
good  and  subsisting.  Gaunter  v.  Addams,  15  C. 
B.,  N.  S.  512  ;  1  H.  &  P.  50  ;  33  L.  J.,  C.  P.  68  ; 
12  W.  R.  1105. 

Appointment  incompatible  with  that  already 
held.] — ^An  assistant  overseer,  appointed  perma- 
nently and  with  specified  duties,  was  afterwards 
appointed  collector  of  rates  with  exactly  the 
same  duties: — ^Held,  that  the  second  appoint- 
ment was  incompatible  with  the  first,  and  there- 
fore rescinded  it.  Malluig  Unimi  (^CruardiafUi) 
V.  Graham,  5  L.  R.,  C.  P.  201 ;  39  L.  J.,  C.  P.  74  ; 
22  L.  T.  789  ;  18  W.  R.  674. 

In  1843,  P.  was,  according  to  the  59  Geo.  3, 
c.  12,  8.  7,  nominated  and  elected  \>j  the  vestry 
of  a  parish,  and  appointed  by  two  justices,  as- 
sistant overseer  of  that  parish.    The  warrant  of 
appointment  defined  the  duties  of  assistant  over- 
seer, one  of  which  was  to  account,  when  required 
by  the  overseers  or  the  vestry,  for  money  received 
or  expended  to  the  persons  authorized  to  receive 
the  same.    By  this  statute  every  person  so  ap- 
pointed is  to  continue  assistant  overseer  until  he 
shall  resign  such  office,  or  until  his  appointment 
shall  be  revoked  by  the  vestry.    Security  was, 
according  to  the  statute,  taken  for  the  faithful 
execution  of  the  office,  by  bond  with  sureties 
made  to  the  churchwardens  and  overseers  of  the 
parish.    P.  continued  to  act  in  the  execution  of 
such  office  till  March,  1852,  when  he  resigned. 
In  1847,  P.  was  appointed  one  of  the  overseers 
of  the  same  parish,  and  he  was  afterwards,  from 
year  to  year,  re-appointed,  and  acted  as  such 
until  1852.    P.  having  made  default  in  account- 
ing for  moneys  received  by  him,  and  an  action 
having  been  brought  on  the  bond  against  one  of 
the  sureties  : — Held,  first,  that  assuming  the  two 
offices  to  be  incompatible  (which  they  were  not), 
the  acceptance  of  the  office  of  overseer  did  not 
vacate  that  of    assistant    overseer,    since    the 
holder  could  not  divest  himself  of  the  latter 
office  by  his  own  act  simply  (the  word  **  resign," 
in  the  statute,  meaning  a  formal  notification  to 
the  vestry  of  tie  act  of  giving  up  the  office),  and 
since,  also,  there  was  no  impli(Ki  amotion  from 
the  old  by  appointment  to  the  new  office,  for  the 
authority  appointing  to  that  office  could  not  re- 
I  move,  nor  was  there  any  implied  surrender  be* 
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cause  the  same  authority  could  not  accept  a 
surrender  of  the  old  office.  Worth  v.  Newton, 
10  Ex.  247  ;  23  L.  J.,  Ex.  338. 

Held,  secondly,  that  if  the  offices  were  incom- 
patible, the  appointment  as  overseer  would  be 
cither  void  or  voidable  only,  in  which  case  it 
would  be  vacated  on  appeal.    Ih. 

Held,  thirdly,  that  as  the  assistant  overseer 
was  not  bound  to  account  to  the  overseers,  his 
appointment  as  overseer  did  not  make  such  an 
alteration  in  the  mode  of  accounting  as  would 
affect  the  liability  of  the  sureties.    Ih, 


0.  Duties,  Privileges,  and  Llalyilitles. 

i.  Contracts, 

Power  to  Borrow.] — An  overseer  has  not  power 
to  borrow  money  for  the  use  of  the  parish.  Leigh 
v.  Taylor,  7  B.  &  C.  491. 

Power  of  one  to  Bind  others.]— A  party  can- 
not recover  against  several  overseers  of  a  parish, 
money  lent  to  one  of  them  in  his  capacity  of 
overseer,  unless  all  have  expressly  promised  to 
repay  the  money  lent,  as  it  is  contrary  to  the 
duty  of  an  overseer  to  borrow  money  for  paro- 
chial purposes.  Masiey  v.  Knowles,  3  Stark. 
65. 

Where  a  payment  has  been  made  by  a  party 
at  the  sole  request  of  one  overseer  of  a  parish, 
and  without  the  knowledge  of  the  others,  and 
no  demand  is  made  upon  them  till  after  they 
are  out  of  office,  it  is  a  question  proper  for  the 
jury  to  say,  whether,  under  these  special  circum- 
stances, the  party  ought  not  to  be  considered  as 
having  relied  upon  the  sole  responsibility  of  that 
overseer,  at  whose  request  tne  payment  was 
made.     Malkin  v.  Vioherttaff,  3  B.  &  A.  89. 

Whether  the  ordering  of  goods  by  one  over- 
seer for  the  use  of  the  parish  creates  a  contract 
'binding  upon  a  co-overseer,  is  a  question  of  fact, 
depending  upon  the  particular  circumstances  of 
t'ach  case.  Ea^en  v.  Titchmarsh,  3  N.  &  M. 
712  ;  1  A.  &  E.  691. 

Proof  of  Joint  Order.] — In  an  action  against 
live  churchwardens  and  overseers  for  goods  fur- 
nished to  the  poor  by  their  joint  order,  it  is 
sufficient  to  prove  that  they  all  acted  as  church- 
wardens and  overseers,  and  signed  orders  for  the 
delivery  of  the  articles  furnished,  although  one 
of  them  is  only  an  assistant  overseer.  Kirhy  v. 
JJannlster,  3  N.  &  M.  119  ;  5  B.  &  Ad.  1069. 

ii.  Parish  Duties, 

Under  3  &  4  Vict.  c.  61,  s.  2,  an  overseer  to 
whom  application  is  made  to  certify  that  a 
person  applying  for  a  licence  to  retail  beer  in  a 
dwelling-house  is  the  real  resident  holder  or 
occupier  of  the  house,  is  not  compellable  to 
certify,  but  has  a  discretion  in  the  matter.  Reg, 
V.  Kensington,  12  Q.  B.  664  ;  14  L.  J.,  Q.  B.  332  ; 
12  Jur.  47. 

It  is  the  duty  of  overseers  to  bury  the  body 
of  a  pauper  lying  in  the  parish,  but  not  in  a 
parochial  house.  Beg.  v.  Stewart,  12  A.  &  E. 
773  ;  4  P.  &  D.  849.   ^«  7  &  8  Vict.  c.  101,  s.  31. 

iii.  Accounts, 

Dnty  to  Settle.] — An  overseer  who  has  not 
•acted,  except  by  signing  the  rates,  is  bound  to 


deliver  in  an  account  of  the  sums  due  from  the 
ratepayers.    Rex  v.  Norfolk,  1  N.  &  M.  67. 

The  accounts  of  an  overseer  of  the  poor  should 
be  settled  at  the  end  of  the  year ;  and  if  a 
person  is  appointed  an  overseer  for  four  succes- 
sive years,  and  does  not  make  any  rate  in  the 
three  first  to  reimburse  himself  what  he  expends 
in  those  years,  he  cannot  in  the  fourth  year 
make  a  rate  for  that  purpose.  Rex  v.  Good- 
cheap,  6  T.  R.  169. 

The  50  Geo.  3,  c  49,  which  requires  the 
churchwardens  and  overseers  to  submit  their 
accounts  to  two  justices  at  special  sessions  to 
be  holden  within  the  fourteen  days  appointed  by 
the  17  Geo.  2,  c.  38,  for  delivering  in  the  said 
account  to  the  succeeding  overseers,  is  not  a 
substitution  in  lieu  of  that  provision  in  the 
17  Geo.  2,  c.  38,  but  is  cumulative ;  and  if  the 
overseer  refuses  to  deliver  in  such  account  to 
^he  succeeding  overseers  within  the  fourteen 
days,  he  may  be  committed  by  two  justices  for 
such  refusal.    Lester's  case,  16  East,  374. 

An  indictment  alleged  that  the  poor  law  com- 
missioners duly  made  an  order  that  the  auditor 
of  a  union  should  audit  the  accounts  four  times 
every  year,  viz.,  within  thirty  days  of  Lady-day, 
Midsummer,  Michaelmas  and  Christmas-days  ; 
that  a  copy  of  this  order  was  duly  sent  to  the 
overseers  of  a  township  in  the  union  ;  that  it 
was  their  duty  to  account  to  the  auditor  when 
the  commissioners  should  order ;  and  that  they 
were  required  by  the  auditor  to  account  within 
thirty  days  of  Christmas-day,  and  refused : — 
Held,  that  the  indictment  was  not  sustainable 
under  4  &  6  Will.  4,  c.  76,  s.  47,  as  the  first 
count  did  not  allege  that  the  commissioners  had 
made  any  order  that  the  overseers  should  ac- 
count at  the  special  periods,  and  as  the  act  did 
not  oblige  them  to  account  at  the  request  of  the 
auditor,  a  breach  of  which  alleged  duty  was  the 
offence  charged  in  the  other  counts.  Reg.  v. 
Crossley,  2  P.  &  D.  319  ;  10  A.  &  E.  132  ;  3  Jur. 
675. 

One  Account  for  Two  Townships.] — A  parish 
contained  two  divisions,  each  of  which  had 
separate  overseers  and  separate  rates,  and  their 
poor  were  also  paid  separately  ;  the  overseers  of 
both  divisions  met  at  the  end  of  every  year,  and 
in  making  up  their  accounts,  if  the  overseers  of 
the  one  had  money  in  hand,  they  paid  over  the 
balance  to  the  overseers  of  the  other : — Held, 
that  this  was  in  effect  one  joint  and  entire 
parochial  account,  and  that  aJl  the  overseers 
were  to  be  considered  as  joint  overseers  of  the 
parish  at  large.  Malkin  v.  Vickerstaff,  3  B.  & 
A.  89. 

Sufficiency  of.] — An  averment  that  the  plain- 
tiff had  been  appointed  and  was  assistant  over- 
seer ;  that  he  had  passed  certain  accounts  of 
him  as  such  overseer,  and  had  verified  them  on 
oath,  is  sufficiently  proved  by  evidence  that  he 
had  acted  as  assistant  overseer  under  a  warrant 
of  appointment  signed  by  magistrates  ;  that  he 
had  kept  the  accounts  of  the  parish  in  a  book 
headed  "  Overseers'  Accounts ; "  and  that  he  had 
verified  those  accounts  on  oath.  Cannell  v. 
Ovrtis,  2  Bing.  N.  C.  228  ;  2  Scott,  379  ;  1 
Hodges,  842. 

Where  ex-overseers  delivered  to  their  succes- 
sors a  certificated  balance-sheet  of  the  gross 
sums  received  and  disbursed  during  the  year  in 
wliich  they  were  in  office,  without  any  other 
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Toacher  or  document : — Held,  that  the  delivery 
of  sach  balance-sheet  was  not  a  sufficient  com- 
pliance with  17  Geo.  2,  c.  31,  s.  4.  Hex  v.  War- 
eestenhire  (Justices)^  3  D.  &  R.  299. 

Allowance  of— Power  of  JustieM.] — The  power 
of  justices  to  allow  accounts,  submitted  to  them 
annually  by  overseers  on  their  going  out  of  office, 
under  50  Geo.  3,  c.  49,  was  not,  before  7  &  8 
Vict,  c.  101,  B.  37,  taken  away  by  4  &  5  Will.  4, 
c.  76,  s.  47,  which  required  the  ovei'seers  to  have 
their  accounts  passed  quarterly  before  an  auditor 
appointed  by  the  poor  law  commissioners.  Reg. 
V.  Dartmouth  iEarV),  D.  &  M.  126  ;  6  Q.  B.  878  ; 
13  L.  J.,  M.  C.  81  ;  8  Jur.  443. 

Allowanoe  on  Audit.]— 1%&  infra^  Auditor. 

Inspoetion.] — A  rated  parishioner  has  a  right 
to  inspect  the  accounts  of  the  expenditure  of  the 
parish  moneys,  kept  by  the  guardians  of  the  po  jr 
appointed  under  22  Geo.  2,  c.  83.  Rex  v.  Great 
Farrififfdon,  9  B.  &  C.  641. 

When  a  party  applies  for  a  mandamus  to  com- 
pel churchwardens  to  allow  him  to  inspect  their 
accounts  according  to  17  Geo.  2.  c.  38,  s.  1,  he 
must  state  some  special  reason  for  which  he 
wishes  to  see  the  accounts.  Rex  v.  Cleary  4  B. 
&  C.  899  ;  7  D.  &  B.  393. 

Jnritdiotion  of  S68siong.] — The  sessions  have 
no  original  jurisdiction  over  overseers*  accounts. 
Rex  V.  Portsmouth^  1  W.  Bl.  396, 

Interested  Justice.] — A  justice,  who  is  a  rated 
inhabitant  of  a  parish,  cannot  vote  at  the 
sessions,  either  upon  the  determination  of  an 
appeal  against  the  accounts  of  the  overseers  of 
his  parish,  or  upon  the  propriety  of  granting  a 
case  for  the  opinion  of  the  court.  Rt'x  v.  Oud- 
deridge,  8  D.  &  K.  217  ;  5  B.  &  G.  459. 

So,  they  have  no  jurisdiction  to  make  an  ori- 
ginal order  for  the  late  overseers  of  the  poor  to 
pay  money  to  their  successors.  Rex  v.  Whitear^ 
a  Burr.  1365. 

Appeal,]— The  17  Geo.  2,  c.  38,  s.  4,  giving  an 
appeal  against  overseers'  accounts  to  the  quarter 
sessions  af  tor  the  allowance,  is  a  repeal  of  the 
43  Eliz.  c.  2,  s.  6.  Rex  v.  Worcestershire 
QJust  ices') f  5  M.  &  S.  467.  And  see  Rex  v. 
Sonwrsetshirc  (JuiSticcs)^  7  B.  &  0.  681,  n. 

What  Aecounta.] — ^An  order  of  sessions, 

on  appeal  against  an  account  of  overseers,  is  bad 
if  it  does  not  appear,  either  by  express  aveiment 
ur  necessary  intendment,  to  relate  to  the  annual 
account ;  for  otherwise  it  may  relate  to  the 
quarterly  account,  which  the  overseers  are 
directed  to  render  by  4  &  5  Will  4,  c.  76,  s.  47, 
and  in  respect  of  which  there  is  no  appeal  to 
the  quarter  sessions.  Reg,  v.  Spaekman,  1  G.  & 
D.  619  ;  2  Q.  B.  301  ;  6  Jur.  456. 

An  appeal  lies  against  the  accounts  of  an  as- 
sistant overseer,  unless  there  is  any  limitation 
in  the  warrant  of  appointment,  which  prevents  | 
his  being  accountable  to  the  parish.    Reg,  v. 
Watts,  2  N.  &  P.  367  ;  7  A.  &  E.  461. 

To  Next  Sestioni.] — The  next  sessions,  in 

17  Geo.  2,  c.  38,  s.  4,  mean  the  next  practicable 
sessions.  Rex  v.  Thaekwell,  6  D.  &  R.  61  ;  4  B. 
&  C.  62. 

An  appeal  must  be  made  to  the  next  general 


quarter  sessions  after  the  allowance  of  the 
accounts.  Rex  v.  Worcestershire  QJustiecs'), 
supra. 

When  overseers'  accounts  were  not  allowed  till 
the  last  day,  when  an  effectual  notice  of  appeal 
to  the  then  next  sessions  could  have  been  given, 
and  it  did  not  appear  when  the  party  objecting 
had  notice  of  such  allowance  :  —  Held,  that 
neither  under  43  Eliz.  c.  2,  s.  6,  nor  under  1 7 
Geo.  2,  c  38,  s.  4,  was  the  appeal  too  late  to  tlie 
next  subsequent  sessions,  for  which  an  effectual 
notice  of  appeal  could  be  given.  Rex  v.  Dorset- 
shire (Justices),  15  Bast,  200. 

Who  Entitled  to  Appeal.] — A  parishioner 
rated  only  in  one  of  the  three  rates,  made  during 
a  particular  year,  but  afterwards  continuing  to 
be  a  regular  rated  inhabitant,  is  entitled  to 
appeal  against  the  accounts  of  the  overseers  for 
the  whole  of  that  year,  and  may  object  to  the 
allowance  of  charges  for  the  making  and  collect- 
ing of  those  rates  to  which  he  himself  was  not 
assessed.  Rex  v.  Gwyer,  4  N.  &  M.  158  ;  1  A.  & 
E.  216. 

Two  overseers  divided  the  duty  between  them, 
each  taking  half  a  year,  and  making  up  a  separate 
account.  One  appealed  to  the  quailer  sessions 
against  the  other's  account,  and  the  justices, 
after  hearing  one  witness  fox  the  respondent, 
decided  that  the  appeal  did  not  lie,  as  the  appel- 
lant was  a  co-overseer,  and  as  he  had  made  no 
opposition  to  the  passing  of  the  account  at 
special  sessions  and  in  vestry  : — Held,  that  these 
were  no  grounds  for  rejecting  the  appeal  ;  that 
the  proceeding  of  the  quarter  sessions  was  no 
hearing  of  the  case,  and  that,  as  they  had 
not  exercised  their  jurisdiction,  a  mandamus 
should  issue,  calling  upon  them  to  hear  the 
appeal.  Rex  v.  Gloucestershire  (^Justices),  1  B. 
&  Ad.  1. 

Notice  of  Appeal.] — On  an  appeal  against  the 
overseers'  accounts,  the  appellant  must,  under 
41  Geo.  3,  c.  23,  state  his  objections  specially  to 
each  item ;  upon  a  notice  of  appeal,  because 
several  sums  are  charged  which  ought  not  to  be 
charged,  which  states  the  items  of  the  accounts, 
the  quarter  sessions  ought  not  to  go  into  the  ques- 
tion of  how  much  ought  to  be  charged  on  any 
item  ;  such  a  notice  at  most  applies  only  to  such 
charges  as  are  wholly  illegal.  Rex  v.  Hill,  1 
Smith,  508. 

A  notice  of  appeal,  merely  stating  that  the 
party  Intended  to  try  his  appeal  against  the 
accounts,  on  the  grounds  and  for  the  reasons 
thereinafter  set  forth,  and  then  specifying  the 
items  against  which  he  intended  to  appeal,  and 
the  objection  which  he  intended  to  make  to  each 
item,  was  held  to  be  sufficient,  although  it  was 
not  stated  that  the  party  intending  to  appeal 
was  a  rated  inhabitant  of  the  parish,  or  a  party 
aggrieved.  Rex  v.  Somersetshire  (Justices),  7 
B.  &C.  681,n. 

A  notice  of  appeal  against  the  allowance  of 
overseers'  accounts,  stating  that  the  appellants 
**  would  object  to  the  following  items  or  charge 
of  payments  in  the  accounts,  that  is  to  say,"  and 
then  setting  out  the  items  objected  to,  without 
specifying  the  particular  causes  or  grounds  of 
appeal,  is  insufficient.  Rex  v.  Mayall,  3  D.  Jc 
B.  383. 

Waiter   of.]  —  When  the  attorneys  on 

both  sides  signed  an  admission,  the  day  before 
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the  sessions,  respecting  items  in  the  acooonts 
objected  to  : — Held,  that  it  was  not  a  waiver  of 
dae  notice  of  appeal,  not  having  been  signified 
by  the  respondents  or  their  attorney  in  open 
court,  as  required  by  41  Geo.  3,  c.  23,  s.  6, 
because  the  consent  of  the  attorneys  was  not 
signified  in  open  court.  Hex  v.  Slieard,  4  D.  & 
R.  480  ;  2  B.  &  C,  866. 


-  WKo  Entitled  to.  ] — ^An  appeal  was  entered 


and  respited,  intitled  '^  A.  B.,  appellant,  and  the 
churchwardens  and  overseers  of  JB.,  respondents," 
and  was  stated  to  be  against  the  allowance  of 
the  overseers'  accounts.  Notice  of  the  appeal, 
addressed  to  the  overseers  only,  was  afterwards 
served  upon  them,  but  no  notice  was  given  to 
the  churchwardens,  who,  in  fact,  had  not  re- 
ceived or  disbursed  any  money,  or  kept  any 
account : — Held,  that  the  difference  between 
the  entry  of  appeal  and  the  notice  was  imma- 
terial ;  and  that  the  churchwardens,  having  had 
no  account  to  keep,  were  not  entitled  to  notice 
as  joint  officers  with  the  overseers.  Rem  v. 
Norfolk  (^Justices),  2  B.  &  Ad.  944. 

Mandamus  to  compel   Hearing  of  Appeal.] 

— ^A  mandamus  was  issued  to  receive  an  appeal 
against  overseers*  accounts,  though  such  accounts 
had  not  been  previously  examined  and  allowed 
at  a  special  sessions  under  50  Geo.  3,  c.  49,  s.  1. 
Hew  V.  Colchester  (Justiees),  1  D.  &  R.  146 ;  6 
B.  &  A.  535. 

Certiorari.] — When  the  appeal  is  against  the 
overseers'  accounts  by  individuals  paying  rates 
withla  the  parish,  the  certiorari  is  not  taken 
away  by  50  Geo.  3,  c.  49 ;  that  act  only  apply- 
ing to  appeals  by  the  overseers  against  the  dis- 
allowance of  any  items  in  their  accounts  by  the 
magistrates;    Bex  v.  Bird,  2  B.  &  A.  522. 

« 

Enquiry  into  Merits.] — The  court  w^ill 


not,  upon  removal  of  an  order  of  sessions 
allowing  overseers'  accounts,  which  is  good  upon 
the  face  of  it,  go  into  the  merits  of  those 
accounts  upon  an  affidavit.  Bex  v.  JameSy  2  M. 
&  S.  321. 

Payment  of  Balaneei  —  Befas&l  to  Pay.]— 
If  the  overpcere  after  allowance  of  their  accounts 
by  two  justices  at  special  sessions,  and  an  order 
by  the  justices  to  pay  over  the  balance  to 
their  successors,  which  order  is  confirmed  on 
appeal,  refuse  to  pay  such  balance,  the  two 
justices  may  issue  their  warrant  to  levy  the 
same  under  50  Geo.  3,  c.  49,  upon  the  appli- 
cation of  one  of  the  succeeding  overseers, 
although  the  rest  of  the  churchwardens  and 
overseers  refuse  to  concur  in  such  application. 
Bex  v.  Paicoe,  2  M.  &  S.  343.  See  Bex  v.  Lari^ 
cashirfi,  5  B.  &  A.  755. 

Where  magistrates  examine  overseers'  accounts, 
declare  a  balance,  and  make  an  order  for  the  pay- 
ment of  that  balance,  and  then  issue  a  warrant 
to  levy  the  amount  by  distress,  they  cannot, 
merely  on  the  ground  of  a  doubt  whether  they 
have  correctly  ascertained  the  balance,  withdraw 
the  warrant,  and  so  render  the  constable  liable 
as  a  trespasser.  Barronx  v.  JJi/seonihe,  6  K.  &  M. 
340  ;  3  A.  &  i;.  589  ;  1  H.  &  W.  457. 

The  overseers  of  a  parish  were  accustomed  to 
divide  the  duty  of  collecting  the  rates,  each  per- 
forming it  half  a  year.  A.  and  B.  were  appointed 
overseers,  and  A,  having  discharged  his  own  half- 


year's  duty,  offered  bis  colleague  to  do,  and  did, 
the  other  half  year's  duty  likewise.  A.  afterwards 
delivered  in  the  annual  overseers'  account  to  the 
vestry,  making  no  distinction  between  the  half- 
years.  It  being  urged  that  two  overseers  should 
sign  the  account,  B.,  after  some  objection,  sub- 
scribed, with  A.,  a  declaration  that  they  beUeved 
it  to  be  correct ;  but  on  passing  the  account  at 
special  sessions,  B.  refused  to  swear  to  its  accu- 
racy, saying  that  he  knew  nothing  of  it  except 
having  examined  the  vouchers,  and  it  was  passed 
on  the  oath  of  A.  only.  A  balance  remained  un- 
paid to  the  parish  : — ^Held,  that  the  ugnature  of 
B.  was  not  an  adoption  of  his  colleague's  acta 
during  the  latter  half-year ;  and,  therefore,  that 
A.  could  not  be  considered  as  B.'s  agent  during 
that  half-year  ;  but  that  at  all  events  a  distress 
could  not  issue  against  B.,  the  precise  arretfr 
not  being  ascertained.  Bex  v.  Msex  (Justiees)^ 
3  B.  &  Ad.  941. 

Certificate  of  Treasurer— Eyldence  to  contra- 
dict.]— A  poor  law  audit  of  parish  accounts  up  to 
the  29th  of  September  was  held  in  the  ensuing 
January,  and  the  sum  of  139^.  was  certified  by 
the  auditor  as  due  from  the  overseer.  A  warrant 
of  distress  was  then  applied  for  under  11  &  12 
Vict.  c.  91,  s.  9,  to  enforce  the  payment ;  and  at 
the  hearing  of  the  Information  a  certificate  of  the 
treasurer  of  the  union  was  produced,  which,  by 
that  section,  is  sufficient  proof  that  the  money 
has  not  been  paid  within  seven  days  after  it  has 
been  certified,  nor  within  three  days  of  laying 
the  information.  The  overseer  proved  that  he 
paid  84^  to  the  treasurer  in  October  on  account 
of  the  139/. ;  and  the  justices  refused  to  issue 
their  warrant  for  more  than  the  balance  : — Held, 
that  the  justices  were  right ;  for  that  the  certi- 
ficate of  the  treasurer  was  only  prim4  facie 
evidence  of  the  non-payment,  and  it  was  open  to 
the  person  surcharged  to  shew  what  he  had  paid, 
if  he  could  do  so  without  contradicting  the 
auditor's  certificate.  Beg,  v.  Fordham,  8  L.  R., 
Q.  B.,  601 ;  41  L.  J.,  M.  C.  163  ;  22  W.  B.  86. 

Delivery  of  Books — MandamuB.] — In  moving 
for  a  mandamus  to  an  overseer  to  deliver  up 
books  belonging  to  the  parish,  on  account  of  his 
having  been  convicted  under  4  &  5  Will.  4,  c.  76, 
s.  97,  a  copy  of  the  conviction  ought  to  be 
annexed  to  the  affidavits  on  which  the  rule  is 
moved.  Bex  v.  Simms,  4  D.  P.  C.  294  ;  1  H.  & 
W.  514. 


Commitment  for  Befasal.] — A  conviction 


by  two  justices  under  17  Geo.  2,  c.  38,  upon 
complaint  of  the  overseers  of  a  parish  against 
the  late  overseer  for  refusing  and  neglecting  to 
deliver  over  to  them  a  certain  book  belonging  to 
the  parish ;  convicting  him  of  the  offence,  and 
adjudging  that  "he  should  be  committed  to  the 
common  gaol,  to  be  safely  kept  until  he  should 
have  yielded  up  all  and  every  the  books  con- 
cerning his  office  of  overseer,  belonging  to  the 
parish,"  is  void  as  to  the  adjudication  respecting 
the  imprisonment,  for  excess,  the  same  extending 
beyond  what  was  previously  required  of  the 
person  convicted ;  and  a  warrant  of  commit- 
ment, founded  on  this  conviction,  and  directing 
the  gaoler  to  keep  him,  in  the  terms  of  the 
adjudication,  is  void  in  toto.  Oroimie  v.  Forrester , 
5  M.  &  8.  314. 

A  commitment,  under  50  Geo.  3,  c.  49,  s.  1,  of  the 
late  overseers,  for  not  delivering  up  parish  books, 
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should  specify  what  the  books  were.    Orover  v, 
Forrester,  2  Chit.  286. 

MiMtpplieation — Informatioii  for.] — An  infor- 
mation against  a  parish  officer  for  misapplying 
the  moneys  of  the  parish,  under  4  &  5  Will.  4, 
c.  76,  8.  97,  must  state  he  misapplied  them 
"  wilfully."  Carpenter  v.  Maton,  ]  2  A.  &  E.  629  ; 
4  P.  &  D.  439. 

Bankmptoy — Xifeetof^  upon  Debts.]— An  over- 
seer is  discharged  by  his  bankruptcy  and  certificate 
from  a  debt  due  in  respect  of  a  sum  in  his  hands 
as  such  overseer  at  the  time  of  the  bankruptcy, 
although  he  became  bankrupt  before  the  expira- 
tion of  his  year  of  office,  as  he  could  not  be 
compelled  to  account  until  the  expiration  of 
such  year.  Rex  v.  Tucker,  5  M.  &  S.  508  ;  2 
Chit.  286. 

An  auditor  on  the  14th  of  April  certified  a 
balance  to  be  due  from  the  late  overseer  of  a 
parish,  and  on  the  6th  of  May  laid  an  information 
against  him  for  the  nonpayment.  At  the  hearing 
on  the  18th  of  May,  the  overseer  proved  an  order 
of  discharge  dated  the  1 1th  of  May,  on  au  adjudi- 
cation of  bankruptcy  dated  the  4th  of  January, 
and  relied  on  it  as  a  bar  to  the  proceedings  r — 
Held,  that  the  balance  was  a  debt  only,  and  the 
mode  given  for  enforcing  it  did  not  make  the 
nonpayment  an  offence ;  and  the  debt  being 
provable  under  the  bankruptcy,  and  therefore 
barred  by  the  order  of  discharge,  no  proceedings 
could  be  taken  to  enforce  it.  Reg.  v.  Master  or 
Martin,  4  L.  R.,  Q.  B.  285  ;  38  L.  J.,  M,  0.  73  ; 
19  L.  T.  733 ;  17  W.  R.  442. 


his  daim  in  this  action,  was  a  material  aver- 
ment.   Ih 


CoTenant  byPredecessori.] — The  church- 


Liability  of  Snceessors.] — ^Although  church- 
wardens and  overseers  may  be  a  corporation,  yet, 
having  no  conmion  seal,  they  cannot  bind  their 
successors  by  a  covenant.  Fumi/cal  v.  Coomhs. 
6  Scott,  N.  R.  622 ;  6  M.  &  G.  736  ;  12  L.  J.,  C.  P. 
265  ;  7  Jur.  399. 

The  11  &  12  Vict.  c.  91,  ss.  1  and  2,  do  not 
transfer  the  personal  liability  of  overseers  for 
debts  contracted  for  legal  proceedings  relating 
to  parish  business  to  their  successors  in  office. 
Cliamherg  v.  Janes,  6  Ex.  229 ;  19  L.  J.,  Ex. 
239. 

To  a  declaration  on  the  common  counts,  a 
plea,  that  the  debts  were  incurred  by  the  de- 
fendants as  overseers  of  the  poor  for  a  parish, 
and  that  they  lawfully  contracted  them  within 
three  months  of  the  determination  of  their  year 
of  office  ;  that  the  same  not  being  discharged  by 
them  during  their  year  of  office,  became,  accord- 
ing to  11  &  12  Vict.  c.  91,  ss.  1,  2,  recoverable 
from  their  successors,  and  chargeable  upon  the 
poor  rates  ;  that  the  same  being  unpaid,  the 
plaintiff  brought  an  action  against  the  defen- 
dants^ Buccessore,  for  the  recovery  of  the  debts 
and  other  claims  made  by  the  plaintiff  against 
them  as  such  overseers ;  that  the  successors 
pleaded,  as  to  60?.,  payment  into  court,  and  as 
to  the  residue,  never  indebted  ;  that  the  plain- 
tiff took  the  60Z.  out  of  court,  and  entered  a  nolle 
prosequi  as  to  the  residue  ;  and  that  the  sum  of 
60Z.  paid  into  court  was  enough  to  satisfy  all  the 
claims  made  by  the  plaintiff  in  the  action,  in- 
cluding his  claim  in  this  action  : — Held,  first, 
that  the  plea  was  good.  Penfold  v.  West,  9 
L.  T.  650  ;  12  W.  R.  340. 

Held,  secondly,  that  the  averment  that  the 
sum  of  60^.  was  enough  to  satisfy  all  the  claims 
made  by  the  plaintiff  in  the  action,  including 


wardens  and  overseers  of  a  township  leased 
lands  belonging  to  the  poor  to  the  plaintiff  for  a 
term  of  years,  covenanting  that  it  should  be 
lawful  for  him  to  take  all  manure  from  the 
poor-house,  and  use  it  upon  the  demised  premises, 
and  the  plaintiff  covenanted  to  provide  straw 
for  the  use  of  the  poor : — Held,  that  he  could 
not  maintain  trover  against  a  succeeding  over- 
seer, who  used  the  manure  from  the  poor-house 
on  his  own  land,  even  though  it  arose  from  the 
straw  supplied  by  the  plaintiff,  as  the  covenant 
entered  into  by  previous  overseers  could  not  bind 
their  successors  in  office.  Sowden  v.  Emsley,  3 
Stark.  28. 

Beimbnrsing  Predeoessors.] — Under  43  Eliz. 
c.  2,  s.  4,  and  17  Geo.  2,  c.  38,  s.  11,  the  power  of 
collecting  arrears  of  poor  rate,  and  reimbursing 
preceding  overseers,  is  not  confined  to  their 
immediate  successors  in  office.  East  Dean 
(Overseers)  v.  Everett,  3  El.  &  El.  574;  30 
L  J.,  M.  C.  117  ;  7  Jur.,  N.  S.  124  ;  3  L.  T.  700  ; 
9  W.  R.  312. 

4.  COLLBCTOBS. 

Appointment.]— By  s.  61  of  7  &  8  Vict.  c.  101, 
an  appointment  of  a  collector  or  an  assistant 
overseer,  or  both,  by  the  guardians  of  the  union, 
under  an  order  of  the  poor  law  board,  takes 
away  the  power  of  the  vestry  to  appoint  an 
assistant  overseer.  Reg.  v.  Qreene,  17  Q.  B. 
793  ;  21  L.  J.,  M.  C.  137  ;  16  Jur.  663. 

Liability  of  Surety—Alteration  of  Appoint- 
ment.]—An  order  of  the  poor  law  board  em- 
powered the  guardians  of  the  poor  to  appoint  col- 
lectors of  poor  rates.    The  13  &  14  Vict.  c.  99, 
empowered  the  guardians  of  the  poor  to  collect 
from  the  owners  of  small  tenements.     W.  was 
appointed  a  collector  from  the  owners  of  small 
tenements,  and  entered  into  a  bond  with  sureties, 
conditioned  that  he  should  during  the  continu- 
ance of  the  office  of  collector,  and  whether  the 
district  for  which  he  was  appointed  to  act  was 
or  was  not  changed,  faithfully  discharge  his 
duties.    W.  was  afterwards  appointed  to  be  one 
of  the  district  collectors :— Held,  that  his  ap- 
pointment to  collect  from  owners  of  small  tene- 
ments was  a  general  appointment  as  collector, 
and  that  his  sureties  under  the  original  bond 
were  liable  for  his  default  after  he  was  appointed 
a    district    collector.     Portsea    Island    Union 
^Guardians)  v.  WhUlier,  2  El.  &  El.   755;  8 
W.  R.  493.    See  also  Reg,  v.  Poor  Law  Com- 
mUsioners,  9  A.  &  B.  901 ;  2  P.  &  D.  326,  n. 


Effeot  of  Negleot  to  Superintend.]  — 

The  guardians  of  a  union  are  entitled  to  re- 
cover from  the  sureties,  in  an  action  upon  a  rate 
collector's  bond,  the  amount  of  any  loss  incurred 
by  a  parish  in  their  union  through  the  default  of 
their  collector  to  duly  collect  the  poor  rate  ;  and 
are  not  affected  by  the  neglect  of  the  overseers 
of  the  parish  to  superintend  the  collection,  or 
to  discover  the  collector's  default.  Mansfield 
\Ouardians)  v.  WriglU,  46  J.  P.  200.  Affirmed, 
9  Q.  B.  D.  683— C.  A, 

See  PBINCIPAL  AND  SURETY. 
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Liability  to  Aeoount — Suooeeding  Overseers.] 

— A  collector  appointed  by  one  set  of  overseers, 
is  accountable  to  their  successors  In  office  for 
moneys  received  prior  to  the  appointment  of  the 
latter.  Sellar  v.  Orilfin,  32  Beav.  542  ;  33  L.  J., 
Ch,  6  ;  9  Jur.,  N.  S.  612. 

Dismissal.] — Mandamus  to  the  overseers  of  a 
parish  to  deliver  the  rate-books  to  A.  as  collector 
of  poor  rates,  for  the  purpose  of  enabling  him  to 
fulfil  his  duty  as  collector,  stated  that  it  was 
the  duty  of  the  collector  at  the  time  of  receiving 
any  of  the  rates  to  enter  the  receipts  in  the  rate- 
books opposite  the  assessment,  and  that  the 
collector,  without  having  such  rate-books  in  his 
possession,  could  not  fulfil  his  duty.  Return, 
that  he  was  dismissed  from  his  office  of  collector 
before  he  demanded  the  rate-books.  By  a  local 
act,  the  churchwardens,  overseers,  and  vestry- 
men of  the  parish,  "  or  the  major  part  of  them," 
were  empowered  to  appoint  collectors  of  the 
poor  rates,  and  from  time  to  time  jemove  them 
and  appoint  othera  in  their  room.  At  a  meet- 
ing of  thirty- five  vestrymen,  sixteen  voted  for 
the  removal  of  A.  and  eleven  against  it,  the 
remaining  eight  abstaining  from  voting : — Held, 
first,  that  A.  was  not  properly  dismissed  from  his 
office,  inasmuch  as  a  majority  of  the  vestrymen 
present  at  a  vestry  meeting  must  concur  in 
voting  for  the  removal  of  a  collector.  Reg.  v. 
Christchuroh  (^Overseers),  SpitalJiHdSy  Mt (idle- 
sex,  27  L.  J..  M.  C.  23 ;  3  Jur.,  N.  S.  1074— 
Ex.  Ch. 

Bate-books.] — Held,  secondly,  that  there  was 
no  legal  impediment  to  the  delivery  of  the  rate- 
books to  A.,  and  therefore  he  was  entitled  to 
have  the  possession  of  them  for  the  purpose  of 
fulfilling  his  duty.    lb. 

A  retired  collector  of  rates  cannot  retain  the 
rate-books,  though  for  purposes  of  account  he  is 
entitled  to  free  access  to  them.  Sellar  v.  Griffin, 
supra. 

Salary — Aotion  against  Onardians.] — A  col- 
lector appointed  by  the  guardians  of  a  poor  law 
union  pursuant  to  an  order  from  the  poor  law 
board,  directing  the  collector  to  be  paid  by 
poundage  on  the  sums  collects  by  him,  cannot, 
if  he  is  not  paid,  maintain  an  action  against  the 
guardians  as  having  contracted  to  pay  him  his 
poundage.  Smart  v.  West  Ham  (^utiardians), 
11  Ex.  867  ;  25  L.  J.,  Ex.  210— Ex,  Ch. 

5.  Auditors. 

Appointment— Power  of  Poor  Law  Board.] — 
The  poor  law  board  has  power,  under  4  &  5  Will. 
4,  a  76,  s.  46,  to  direct  the  guardians  or  directors 
of  a  parish  regulated  by  a  local  act,  which  con- 
tains more  than  20,000  inhabitants,  and  which 
has  adopted  the  provisions  of  1  &  2  Will.  4.  c.  60, 
and  appointed  auditors  under  it,  to  appoint  an 
auditor  of  the  poor  rate  accounts,  although  the 
7  &  8  Vict.  c.  101, 8. 65,  may  prevent  the  poor  law 
board  combining  such  pansh  with  other  parishes 
to  form  an  audit  district,  Reg.  v.  Westminster 
(Guardians'),  1  El.  &  El.  861 ;  29  L.  J,,  M,  C.  4 
—Ex.  Ch. 

By  a  local  act  a  vestry  was  appointed,  and  the 
vestrymen  elected  annually  forty  of  their  own 
body  to  be  directors  of  the  poor ;  the  vestrymen 
had  the  appointment  and  removal  of  all  the 

^nsh    officers,  amongst    them  of    visitors   for 


inquiring  into  the  circumstances  of  the  poor, 
granting  casual  relief,  &c.,  under  the  special 
directions  of  the  vestrymen  and  directors ;  the 
vestrymen  had  also  the  making,  assessing  and 
levying  of  the  poor  rates.  The  funds,  when 
collected,  were  vested  in  the  directors,  and  they 
had  the  distribution  of  thejn,  and,  with  the  above 
exceptions,  exercised  all  the  powers  of  overseers ; 
and  the  subordinate  officers,  including  the  visitors, 
were  under  the  direct  control  of  the  directors  in 
all  matters  connected  with  the  poor  : — Held,  that 
the  directors  were  guardians,  within  the  deti.- 
nition  of  the  4  &  5  Will.  4,  c.  76,  s.  109,  and  that 
an  order  of  the  poor  law  boani  to  appoint  an 
auditor  was  properly  addressed  to  them  alone. 
Reg.  V.  Stockton,  El.,  Bl.  &  El.  583  ;  27  L.  J., 
M.  C.  281. 

The  proviso  to  the  18  &  19  Vict,  c.  120,  s.  197, 
which  excepts  from  the  jurisdiction  of  parish 
auditors  appointed  under  the  act,  all  accounts 
which,  before  the  passing  of  that  act,  would  have 
been  subject  to  the  audit  of  an  auditor  appointed 
under  4  &  5  Will.  4,  c.  76,  is  not  repealed  by  19 
&  20  Vict.  c.  112,  s.  3,  and  the  Poor  Law  Com- 
missioners have  therefore  the  right  to  order  the 
overseers  or  guardians  of  any  parish,  to  appoint 
an  auditor  to  audit  the  poor  law  accounts.  Reg^ 
V.  St.  Pancras  (^Directors),  EL,  Bl.  &  El,  583  ; 
27  L,  J.,  M.  C.  281  ;  5  Jur.,  N.  S.  120.  See 
Reg.  V.  Poor  Law  Comt missiofiers,  3  P,  &  D. 
59. 

ConstitatLon  of  Biitrieta.^ — The  poor  law 
commissioners  had  power  to  include  the  city  of 
Bristol  in  a  district  for  the  audit  of  accounts,  as 
it  was  a  imion  within  7  &  8  Vict.  c.  101,  s.  32, 
and  4  &  5  Will.  4,  c.  76,  s.  109,  and  the  power 
was  well  exercised  in  substance,  though  the 
corporation  of  the  governor  and  guardians  was 
combined  in  the  district,  and  not  the  city  itself 
or  the  parishes  contain^  in  it.  Reg.  v.  Bristol 
{Governor,  ^t.),  13  Q.  B.  405;  19 *L.  J.,  M.  C. 
116;  14  Jur.  568— Ex.  Ch. 

Three  unions,  C,  H.  and  L.,  of  many  townships 
each,  were  formed  under  Gilbert's  Act,  22  Greo.  3, 
c.  83,  in  different  years  for  the  maintenance  uf 
the  poor.  H.  and  L.  having  no  workhouse,  by 
arrangement  with  C,  kept  their  poor  at  the  C. 
workhouse,  and  each  township  of  the  H.  and  L. 
unions  paid  its  proportion  of  the  common  charges 
of  the  C.  workhouse  to  the  treasurer  of  the  C. 
union.  They  also  paid  him  part  of  the  original 
charge  of  building  and  preparing  the  workhouse  : 
— Held,  that  the  townships  of  the  H.  and  L. 
unions  could  not  legally  act  as  if  incorporated 
into  the  union  of  C,  and  that  the  poor  law  auditor 
was  right  in  disallowing  payments  made  by  one 
of  the  tovviiships  of  the  H.  union  to  the  treasurer 
of  the  C.  union  on  the  above-mentioned  accounts. 
Reg.  V.  Shuw,  29  L.  J.,  M.  C,  211  ;  8  W.  JR.  687. 

Where  several  parishes  are  comprised  in  any 
union  the  auditor  has  power  to  ascertain  and 
assess  the  share  of  the  common  charges  to  be 
borne  by  the  parishes  in  the  union.  Rrg.  v. 
Calthrop,  4  B.  &  S.  216  ;  11  W.  R.  826. 

When  Two  Seta  Appointed—- Bight  to  Audit.  1 
— By  a  local  act,  the  relief,  government  and 
management  of  the  poor  of  a  parish  were  vested 
in  a  b^ard  of  governors.  The  inhabitants  were 
empowered  to  appoint  auditors ;  but  these  auditors 
had  no  power  to  disallow  items  in  the  accounts. 
After  4  &  5  Will.  4,  c  76,  the  commissioners 
formed  the  parish,  with  others,  into  a  union,  and 
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appointed  an  auditor  for  it  and  other  unions  : — 
Held,  that  though  the  governors  had  accounted 
to  the  auditor  under  the  local  act,  they  were 
bound  to  account  to  the  auditor  appointed  by  the 
commissioners.  Reff.  y.  St.  Andrew^s,  Holbom, 
6  Q.  B.  78  ;  13  L.  J.,  M.  C.  241  ;  8  Jur.  688. 

Validity  of  Audit — Auditor  Interested.] — One 

of  the  partners  in  a  firm  acting  as  attorneys  for 
a  parish  was  duly  appointed  auditor  of  the  union 
comprising  that  parish,  and  acted  as  such  until, 
on  the  passing  of  the  7  &  8  Vict.  c.  101,  he 
became  auditor  of  the  district  comprising  that 
parish.  It  was  known  that  he  was  a  partner  in 
the  firm,  and  for  some  time  no  objection  was 
made  to  his  acting  as  auditor,  though  in  doing  so 
he  had  to  allow  or  disallow  bills  of  costs  of  his 
own  firm.  The  objection  was  at  last  taken.  The 
auditor,  after  an  unsuccessf al  attempt  to  have 
the  audit  as  to  these  bills  conducted  by  a  stranger 
(which  the  poor  law  commissioners  would  not 
-sanction),  held  an  audit  himself,  though  with  the 
assistance  of  a  disinterested  party,  that  party, 
however,  not  acting  formally  as  assessor.  The 
auditor,  during  such  audit,  allowed  several  bills 
of  costs  belonging  to  his  own  firm  : — Held,  that 
the  auditor  being  duly  appointed,  and  having 
accepted  the  office,  was  bound  to  fulfil  its  duties, 
and,  therefore,  that  the  audit  was  not  void, 
though  the  auditor  had  a  direct  interest  in  the 
accounts.  Reg.  v.  Oreat  Western  Railway 
Company^  13  Q.  B.  327  ;  18  L.  J.,  M.  C.  145  ;  13 
Jur.  662. 


Taxation  of  Solicitor's  Bill  by  Clerk  of 


Peace— Certiorari.]— By  7  &8  Vict.  c.  101,  s.  39, 
if  any  attorney's  bill  be  not  taxed  l)y  the  clerk  of 
the  peace  before  it  is  presented  to  the  auditor, 
the  auditor's  decision  on  the  reasonableness  as 
well  as  the  legality  of  the  charges  shall  be  final : 
— Held,  that  this  section  limited  the  right  to  a 
certiorari  to  remove  the  allowance  or  disallow- 
ance by  an  auditor  given  by  s.  35  ;  and  that  if 
such  bill  had  not  been  so  taxed  before  it  was 
presented  to  the  auditor,  his  decision  on  the 
unreasonableness  as  well  as  the  legality  of  the 
charges  could  not  be  questioned  by  the  overseers. 
Reg.  V.  Napton  (^Otersoerii),  25  L.  J.,  Q.  B.  296  ; 
2  jur.,  N.  S.  1138  ;  S.  C.  nom.  Reg.  v.  Hunt,  6 
El.  &  Bl.  408. 

Power  to  Order  Disallowance.] — A  local  act 
empowered  the  directors  of  the  poor  of  a  parish 
to  appoint  a  clerk  and  other  officers,  and  to  pay 
and  m.akc  such  salaries,  remunerations  and  allow- 
ances to  the  clerk  and  other  officers  and  servants 
as  they  should  in  their  discretion  think  proper. 
The  auditor  appointed  by  the  poor  law  board 
disallowed  part  of  a  bill  of  costs  paid  by  the 
directors  to  their  clerk  : — Held,  that  the  auditor 
had  power  to  order  the  disallowance ;  and  that 
his  order  must  stand  until  reversed  on  appeal. 
R^^g.  V.  Tyrwhitt,  2  El.  &  Bl.  77  ;  17  Jur.  893. 

An  assessment  committee  required  the  overseers 
of  one  of  their  townships  to  make  out  and  copy  a 
valuation  list  under  25  and  26  Vict.  c.  103,  s.  26. 
The  board  of  overseers  passed  a  resolution  that 
its  clerks  and  collectors  had  no  time  to  do  the 
work  required,  and  that  certain  persons  should 
be  employed  for  the  purpose.  The  overseers 
obtained  a  resolution  of  the  vestry  that  the 
expense  of  this  employment,  which  had  then 
been  defrayed,  should  be  charged  upon  the  poor 
rates.     The  poor  law  auditor  disallowed  this 


charge,  on  the  ground  tlmt  the  overBeers'  ordinary 
clerks  and  collectors  ought  to  have  done  the  work 
themselves  '.-r-Held,  that  by  27  &  28  Vict.  c.  39, 
s.  7,  when  a  vestry  consents  to  such  a  charge, 
even  after  the  ex^iense  has  been  def^^ayed,  the 
auditor  has  no  power  to  disallow  it.  Reg,  v. 
Chorlton-upon-Medlock  (Overxeers),  1  Q.  B.  D. 
62  ;  45  L.  J.,  M.  C.  33  ;  33  L.  T.  526 ;  24  W.  R. 
110. 

A  poor  law  auditor  has  power  to  surcharge  an 
overseer  for  any  deficiency  that  may,  on  the  face 
of  the  documents  submitted  to  him,  appear  to 
have  arisen  through  the  negligence  or  misconduct 
of  the  overseer,  and  the  court  will  not  interfere 
with  the  auditor's  surchai-ge  where,  on  the  face 
of  the  documents  submitted  to  him,  there  is  evi- 
dence from  which  he  might  reasonably  have 
concluded  that  there  had  been  misconduct  or 
negligence  on  the  part  of  the  overseer.  Reg.  v. 
Knott,  15  L.  T.  291. 

The  auditor  of  the  accounts  of  overseers,  dis- 
allowed a  sum  which  was  part  of  the  costs  of 
defending  an  appeal  by  a  railway  company 
against  a  poor  rate  to  which  the  company  w^as 
assessed,  and  stated  the  following  reasons  for  his 
disallowance  : — "  First,  that  the  overseers  ought 
prior  to  incurring  those  expenses,  to  have  sum- 
moned a  vestry  and  taken  the  opinion  of  the 
inhabitants  as  to  the  propriety  of  doing  so  ;  and 
secondly,  that  after  the  sessions  had  reduced  the 
assessment,  subject  to  a  case,  the  overseers  ought 
to  have  summoned  a  vestry  and  taken  the 
opinion  of  the  inhabitants  on  the  propriety  of 
proceeding  with  the  case  ; " — Held,  th  it  the 
overseers  having  acted  bonii  fide,  and  not  impro- 
vldently,  both  in  contesting  the  appeal  and  in 
abandoning  the  case  reserved,  the  disallowance 
was  WToner.  Reg.  t.  Street,  18  Q.  B.  682  ;  22 
L.  J.,  M.  C.  29  ;  16  Jur.  1085. 

Expenses  incurred  by  overseers  in  resisting  an 
appeal  against  their  accounts  cannot  be  charged 
to  the  parish,  although  such  resistance  is  sanc- 
tioned by  the  vestry.  Rex  v.  Johnson,  6  N.  & 
M.  727  ;  5  A.  &  E.  340  ;  2  H.  &  W.  201. 

Amongst  items  allowed  were  the  costs  of  a 
litigation  (in  support  of  rates  irregularly  made), 
which,  in  the  opinion  of  the  court,  was  unneces- 
sary and  improper,  though  the  litigation  was 
bona  fide  carried  on  under  the  advice  of  counsel, 
and  sanctioned  by  the  vestry  : — Held,  that  these 
items  ought  not  to  have  been  allowed.  Reg.  v. 
Oi'eat  Western  Railway  Company,  13  Q.  B.  327 ; 
18  L.  J.,  M.  C.  145  ;  13  Jur.  652. 


Fees  to  Justices'  Clerks.] — The  quarter 


sessions  under  11  &  12  Vict.  c.  43,  s.  30,  duly  made 
a  table  of  fees  to  be  taken  by  the  clerks  to  the 
justices  within  a  county,  and  a  fee  of  2$.  6d.  for 
notice  to  parish  officers  to  return  and  verify  jury 
lists,  and  2s.  for  allowance  of  list,  and  stated 
that  these  fees  were  payable  by  the  overseers. 
These  fees  were  sanctioned  by  the  secretary  of 
state.  The  overseers  of  a  parish  paid  such  fees 
to  the  clerk  to  the  justices  of  the  petty  sessional 
division  in  which  the  parish  was  situate,  and 
claimed  before  the  poor  law  auditor  to  have  them 
allowed  to  them  out  of  the  poor  rates,  under  7  & 
8  Vict.  c.  101,  s.  60.  The  popr  law  auditor  dis- 
allowed the  payment : — Held,  that  the  overseers 
had  no  authority  for  making  the  payment  to  the 
justices'  clerk,  and  the  poor  law  auditor  had 
rightly  disallowed  the  payment.  Reg.  v.  Has- 
lingfield  {Overseers),  9  L.  R.,  Q.  B.  203  ;  43 
L.  J.,  Q.  B.  38  ;  29  L.  T.  801 ;  22  W.  R.  260. 
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other  KipeniBi.  ]— An  overseer  cannot 

cha^^  the  pariah  with  a  Hum  bong  fide  paid  by 
him  to  other  persons  for  making  ti  poor  rate. 
Sea  T,  Gim/er,  4  N.  &  M.  158  j  1  A.  £  £.  210.    i 

Nor  A  sum  paid  for  making  a  cop;  for  col- 
lectoTH.    lb. 

Nor  a  Bnm  paid  to  an  accountant  for  esa- 
mining,  making;  up,  and  entering  the  accounts  of 
the  year,  and  list  of  defaulters.     lb. 

Not  a  poundage  paid  to  persons  employed  in 
collecting  the  rates,  although  it  is  found  at  the 
sessions  tiiat  the  charges  are  fair  and  reasonable, 
and  that  the  overseers  required  HMistance.    lb. 

Nor  can  a  vestry,  even  though  all  the  then 
rated  inhabitants  be  present,  authorize  the  over- 
seen to  cbaige  the  parish  with  such  expenses.  Jb. 

Ovciseers  cannot  charge  in  their  accounts  for 
money  paid  as  a  salary  to  one  of  the  overseers. 
Bex  T.  Olyde,  2  M.  J:  S.  323. 

EMpening  Aooonnti  «naa  Audited.]— In  1SI>4 
a  pauper  lunatic  i^as  sent  to  an  asylum  at  the 
charge  of  the  parish  of  C,  in  which  she  had 
acquired  the  status  of  irremovability.  Her 
maintenance  was  charged  to  C,  and  allowed  '- 
the  half-yearly  audits  until  Michaelmas,  18 
when  the  overseer  of  C.  objected  that  they 
ought  to  be  charged  to  tbo  common  fund  of  the 
anion  to  which  C.  belonged.  The  auditor  dis- 
allowed the  costs  for  the  six  months  ending 
Hichaelmas,  1860,  against  the  parish,  and  trans- 
ferred them  to  the  common  union  fund  account, 
but  refused  to  reopen  tbo  accoauts  previously 
audited.  On  motion  to  vary  the  allowance  by 
crediting  the  parish  of  C.  with  the  sums  paid  in 
previous  years,  and  debiting  the  common  fund 
of  tbc  union  with  those  sums ;— Held,  that  the 
auditor  did  ripht  in  not  reopening  the 
previously  audited.  Bra.  v.  Chi^dingttone,  2 
B,  &  S.  294  ;  31  L.  J.,  M.  C.  121  ;  «  L,  T.  " 

Joibdiotion  of  Jnttices  to  Inquire  into  Bur- 
aharge.] — When  a  relieving  ofGcer  is  surcharged 
bv  tbc  auditor  of  an  audit  district,  and  application 
is  made  to  justices  to  issue  a  distress  warrant,  if 
the  statntoble  proof  of  the  surchorge  ia  complete, 
the  justices  have  no  power  to  inquire  into  f 
ground  of  the  surcharge,   but  must  issue 
warrant.     If  they  refuse  to  do  so,  the  coart  v 
compel  them  by  a  rule  or  mandamus.    Mn). 
Linford,  7  Bl.  i  Bl.  950. 

When  guartlians  are  surchai^ed  by  the  auditor 
of  an  audit  district,  and  application  is  made  to  a 
justice  to  issue  a  distress  warrant  to  levy  the 
sum  surchargeil,  if  the  statutable  proof  of  the 
surcharge  required  by  II  k  12  Vict.  c.  91,  s,  9,  is 
complete,  the  justice  has  no  power  to  inquire 
into  the  validity  of  the  grounds  for  the  sur- 
charge, but  must  issue  the  warrant.  If  he 
TrfupoB  to  iegne  it,  the  court  will  compel  him,  by 
ii  rnk-,  to  do  so.  Beg.  v,  Finnit,  1  El.  k  "' 
■l:i5  ;  2S  L.  J,,  M.  C,  201 ;  5  Jur.,  N.  6.  791. 

Time  for  Taking  Froaeediiigi,]^An   auditor 
'lisalloweil  disbursements  in  the  accounts  of  the 
overaeurs  of   a   metropolitan  parish,  and  i 
charged  them  with  the  amount.     More  than 
mnnllis.  bat  less  than  nine  months,  after  the 
disal  Inwance  and  surcharge,  the  auditor  coi 
ratiiiT-.'  i-roceedings  against  them  for  non-ps 
iriLTit,   i"  fnre  one  of  the    metropolitan    poll 
jimt'i-T'  '  I '.'.1,  sitting  alone.   Themagistrateharing 
fc-flu-"!    ii  entertain   the  information,   "~    """ 
'^uiiil  ilint  It  was  not  In  time,  and 


having  been  obtained  against  him  : — Held,  that 
the  period  within  which  an  auditor  must  com- 
mence proceedings  before  a.  police  m^ietnte, 
sitting  alone,  vros  regulated  by  the  12  &  13  Vict. 
c.  103,  s,  9,  and  not  by  the  Metropolitan  Police 
Act,  2  &  S  Vict,  c,  71,  a,  44,  and,  consequently, 
that  the  information  was  in  time  ;  and  the 
eonrt  made  the  rale  absolute.  Beg.  v.  Tgnehitt, 
IS  Q.  B.  249  ;  4  New  Bess,  Caa,  26fl  ;  19  L.  J., 
M.  C,  249  ;  14  Jar.  1024. 

AllowanoB  of  Costs  to.] — A  poor  law  auditor 
as  allowed  his  costs  of  proceedings  for  the  re- 
covery of  moneys  surcharged  by  him  in  tlie 
accounts  of  an  assistant  overseer,  although  those 
proceedings  proved  abortive  and  were  mistaken 
on  bis  part,  on  the  ground  that  he  was  a  public 
olBccr  acting  to  the  beet  of  his  judgment  in  the 
discharge  of  his  duty.  Prcit  v.  Roytton  Union 
(Otutrdiatu'),  33  L.  T.  564  i  24  W.  R,  IT4. 

0.  Otheb  Oppicbhs. 
CloTk  to  Kaster  of  TorkhonM.]— The  clert  to 
the  master  of  a  workhouse  ia  not  an  inferior  ser- 
vant, nor  ia  hia  nomination  a  matter  of  imme- 
diate necessity,  and  therefore  his  appointment 
by  a  board  of  guardians  being  a  coiporation  bv 
5  Jc  6  WiU.  4  c.  69,  s.  T,  ought  to  be  under  thair 
seal.  A«4tin  v.  Bethnal  Green  Baar- 
diani,  9  L.  R,.  C.  P.  91 ;  43  L.  J„  C,  P,  100 ;  29 
L.  T.  807  ;  22  W.  B,  406, 

Kedioal^  Offlesri.]— The  appointment  by  a 
board  of  l>oor  law  guardians  of  a  medical  officer 
for  any  fiiad  or  definite  period  of  time,  ought  to 
be  under  aeal.  /)y(r  v.  St.  PoKi-ran  Board  af 
GvardiaM,  27  L,  T,  342. 

Appointment  Of  Chaplain,]— &eaii(f,  col.  HOI. 

QoremoT  of  Poor  Hoose.] — Where  several 
parishesincorporftledunder22Geo.  3,c.  83,  have 
a  common  poor-house,  an  appointment  of  a 
governor  by  one  of  those  parishes  is  bad.  Rrx 
V,  HamhleAon,  6  D.  &  R.  564  ;  4  B.  &  C.  4G9. 

Compensation  on  SiieolutiQU  of  Union — How 
Calonlated.]— By  30  &  31  Vict.  o.  106,  %.  20, 
when  any  union  shall  he  dissolved,  if  any  penion 
shall  by  means  of  such  dissolution  be  deprived 
of  any  office  or  employment,  the  Poor  law 
Board  may,  according  to  their  judgment,  award 
a  compensation  to  be  paid  to  such  person.  A 
clerk  to  the  guardians  of  a  union,  who  was  an 
attorney,  was,  by  the  dissolution  of  the  union, 
deprived  of  his  office.  He  bad,  previously  to  the 
dissolution,  been  employed  to  conduct  proceed- 
ings on  behalf  of  the  guardians  to  obtain  com- 
pensation in  respect  of  lands  within  the 
anion  taken  by  a  railway,  and  was  to  be  paid 
for  these  services.  The  Poor  r,aw  Board,  in 
assessing  the  compensation  to  which  he  was 
entitled  for  the  loss  of  his  office  or  employment, 
took  into  consideration  the  profits  so  made  by 
him,  in  addition  to  hia  salary  : — Held,  that  the 
Poor  Law  Board  in  so  doing  had  not  exceeded 
their  jnrisdiction.  Bm.  v.  Poor  Lata  Board,  6 
L.R.,  Q.  B,786  ;41L.J„M,C.  16,-2SL.  T.  304, 

loii   of  OfBoo — BoUoitor   to   Board  of 

Gnaidioni.] — In  18G7  the  trustees  of  a  parish 
who,  under  a  local  act,  managed  the  relief  of  the 

r)r,  appointed  a  solicitor  to  assist  their  clerk 
the  arrongcmcDt  of  legal  matters,  at  100/.  per 
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Annum.  By  the  Metropolitan  Poor  Act,  1867, 
the  management  of  the  poor  in  the  parish  was 
transferred  to  goardians ;  and  officers  and  per- 
sons appointed,  or  acting  under  any  local  act 
for  any  purpose  of  the  relief  of  the  poor,  or 
otherwise  in  the  service  of  the  guardians,  were 
entitled  to  continue  in  office,  provided  that  in 
case  any  officer  of  a  union  or  a  parish  should  be 
deprived  of  his  office  by  reason  of  the  operation 
of  the  act,  the  Poor  Law  Board  might  award  to 
him  compensation  for  the  loss  of  his  office  and 
its  emoluments.  The  Poor  Law  Board  refused 
to  sanction  the  continuance  of  the  solicitor's 
appointment,  or  to  allow  him  compensation,  on 
the  ground  that  the  appointment  was  not  au- 
thorized by  this  enactment : — Held,  that  he  was 
an  officer  of  a  parish  within  the  meaning  of  the 
act;  that  he  was  deprived  of  his  office  by 
reason  of  the  operation  of  the  act ;  and  that  he 
was  entitled  to  compensation.  Reg,  v.  Local 
Government  Board,  9  L.  R.,  Q.  B.  148  ;  43  L.  J., 
Q.  B.  49  ;  29  L.  T.  769  ;  22  W.  R.  316. 

II,  PARISHES  AND  EXTRA-PAROCHIAL 

PLACES. 

Boundaries  of  Parish-^Highway.] — When  the 
boundary  between  two  conterminous  parishes  is 
a  highway,  the  presumption  is  that  the  half 
highway  on  either  side  of  the  medium  filum 
belongs  to  the  parish  on  that  side.  Reg,  v. 
Strand  District,  4  B.  &  S.  626  ;  33  L.  J.,  M.  C. 
83  ;  9  L.  T.  374  ;  12  W.  R,  46. 

Bivor.l — ^Where  a  parish  comes  down  as 

far  as  the  bank  of  a  river,  there  is  a  prima  &kcie 
presumption  that  the  parish  extends  as&ras  the 
middle  of  the  river.  A  pier  leading  from  the  river's 
bank,  in  such  a  parish,  into  the  river,  beyond  the 
low  water-mark,  and  consisting  of  a  fixed  plat- 
form, supported  on  piles  commencing  within 
two  or  three  inches  from  the  bank,  and  a  float- 
ing barge  moored  close  to,  but  not  attached  to, 
the  platform,  is  to  be  held,  in  the  ab&ence  of 
evidence  to  rebut  the  presumption,  as  being 
within  the  parish.  Jki}  Cannon  v.  Sinclair,  2  EI. 
&  El.  53 ;  28  L.  J.,  M.  C,  247.;  5  Jur.,  N.  S.  1302. 

When  a  parish  extends  up  to  a  tidal  river,  but 
there  is  nothing  to  shew  whether  it  does  or  does 
not  extend  beyond  the  line  of  ordinary  or 
medium  high-water  mark,  land  between  such 
high  water  and  low  water-mark  cannot  be  as- 
sumed to  be  within  the  parish,  as  there  is  no 
distinction  in  this  respect  between  land  on  the 
sea-shore  and  land  on  the  shore  of  a  tidal  river. 
Bridgwater  Trustees  v.  Bootle-cwn^Linacre,  2 
L.  R.,  Q.  B.  4  ;  36  L.  J.,  M.  C.  41  ;  15  L.  T.  351 ; 
15  W.  R.  169. 

8oa-shore.]  —  When  the  sea-shore  forms  the 
boundary  of  a  parish,  the  portion  of  the  shore 
1)etween  the  high  water-mark  of  ordinary  spring 
tides  and  that  of  medium  tides  is  within  the 
limits  of  the  parish.  Reg.  v.  Gee,  1  El.  &  EI. 
1068  ;  28  L.  J..  M.  C.  298. 

The  portion  of  land  on  the  sea-shore  between 
ordinary  high  water-mark  and  ordinary  low 
water-mark,  may  form  part  of  the  parish  coming 
down  to  the  shore  ;  but  there  is  no  prim^  facie 
presumption  that  it  does  so  ;  and  in  the  absence 
of  evidence  that  it  does  form  part  of  the  parish, 
it  must  be  taken  not  to  be  part  of  it.  lieg.  v. 
Mwson,  8  El.  &  BI.  900 ;  27  L.  J.,  M.  C.  100 ;  4 
Jur.,  N.  8.  111. 


Extension  of  Township  into  Two  Parishes.] — 
There  is  no  legal  objection  to  the  inference  that 
a  hamlet  or  a  township  once  extended  into  two 
parishes,  and  that  it  afterwards  became  annexed 
to  the  one  parish  for  ecclesiastical  purposes,  and 
continued  to  form  part  of  the  other  parish  for 
civil  purposes.  Reg,  v.  Watson,  37  L.  J.,  M,  C. 
163. 

Bridenoe  of  Union.] — A  poor  rate  for  the 
parish  of  M.  was  appealed  against,  on  the  ground 
that  it  consisted  of  two  distinct  parishes,  M.  St. 
Peter  and  M.  St.  Mary,  each  of  which  separately 
maintained  its  own  poor.  It  appeared  that,  so 
far  as  evidence  w^ent  (up  to  about  1700),  there 
had  always  been  a  single  rate  for  the  relief  of 
the  poor  and  maintenance  of  the  highways  in 
both  districts,  and  one  constable  and  one  set  of 
overseers.  In  early  times  there  were  two  rec- 
tories of  St.  Mary  and  St.  Peter,  which  were 
distinct  for  ecclesiastical  purposes ;  and  other 
ancient  documents  shewed  that  there  were 
originally  two  churches.  There  was  also  other 
evidence  of  ancient  records  which  left  it  am- 
biguously whether  they  were  one  parish  or  two  : 
— Held,  that  there  was  evidence  that  these  dis- 
tricts were  reputed  as  one  at  the  time  of  the  43 
Eliz.  c.  2,  and  that  being  so,  the  rate  was  good, 
even  if  the  parishes  had  been  in  fact  immemori* 
ally  distinct.  SJtarpley  v.  Mahle^wrpe  (^Church- 
wardens  and  Overseers^,  24  L.  J.,  M.  C.  35  ; 
S,  a,  nom.  Reg.  v.  Sh^irpley,  3  El.  &  Bl.  906  : 
18  Jur.  835. 

Parishioner  —  Who  is.]  —  Under  a  charity 
scheme,  sanctioned  by  the  court,  by  which  a  parish 
was  empowered  to  elect  children  for  Christ's  Hos- 
pital, it  was  provided  that  no  child  should  be 
eligible  unless  bom  in  the  parish,  or  unless  his 
parents  or  one  of  them  should  be  or  should  have 
been  parishionera  or  a  parishioner  of  the  parish  : 
— Held,  that  the  word  "parishioner"  must  be 
taken  in  its  ordinary  sense  of  a  person  occupying 
premises  which  are  liable  to  be  rated  in  the 
parish.  EtlieHngton  v.  Wilson,  1  Ch.  D.  160 ; 
45  L.  J.,  Ch.  153  ;  33  L.  T.  652  ;  24  W.  R.  303— 
C.  A.  Reversing  20  L.  R.,  Eq,  606  ;  44  L.  J., 
Ch.  637  ;  32  L.  T.  789. 

Therefore,  when  a  man  took  a  house  tempo- 
rarily, before  the  election,  for  the  purpose  of 
obtaining  a  qualification  for  his  son,  for  which 
he  paid  rent  and  rates,  and  his  son  was  elected 
by  the  parishioners : — Held,  that  the  qualifica- 
tion was  good,  and  the  election  valid.    Ih, 

Extra  -  Paroohial  Places  —  What  are.]— To 
bring  a  place  within  20  Vict.  c.  19,  s.  2,  it  is  not 
sufficient  that  the  registrar-general,  in  his  report 
on  the  census,  entered  such  place  as  extra- 
parochial,  if  in  fact  it  is  not  extra-parochial, 
nor  reputed  to  be  such.  Reg.  v.  Cousins,  4  B.  & 
S.  849  ;  33  L.  J.,  Q.  B.  87. 

In  the  report  of  the  registrar-general,  Thorn- 
bury  with  N.  was  entered  as  one  place,  with  one 
number.  In  a  note  appended  to  this  entry,  it 
was  stated  that  N.  was  deemed  extra-parochial, 
and  maintained  its  own  poor : — Held,  that  N. 
was  not  entered  separately  in  the  report,  within 
the  meaning  of  the  statute.  Reg.  v.  Mytton,  2 
El.  &  El.  557  ;  29  L.  J.,  M.  C.  109  ;  6  Jur.,  N.  S. 
341  ;  8  L.  T.  464  ;  11  W.  R.  838. 

Liability  to  be  Annexed  to  a  Union  ] — If  the 
owners  and  occupiers  of  the  lands  in  an  extra- 
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parochial  place  have  not  cho6en  to  annex  the 
place  to  some  parish,  under  20  Vict.  c.  19,  s.  4, 
the  poor  law  board  may  add  the  place  as  a  parish 
to  a  poor  law  onion,  without  the  consent  of  the 
owners  or  occupiers  of  land  in  the  place.  JReg,  v. 
Botel^r,  82  L.  J.,  M.  C.  91  ;  8  L.  T.  614. 

After  the  20  Vict.  c.  19  passed,  two  justices 
appointed  an  overseer  for  S.,  which  at  the  .time 
that  act  passed  was  an  extra-parochial  place, 
having  no  poor  and  no  poor  rate.  Afterwards, 
the  poor  law  board  ordered  that  it  should  be 
added  to  a  union ;  and  the  guardians  of  the 
union  ordered  that  it  should  contribute  to  the 
common  fund  bOl.  No  expenses  had  ever  been 
incarred  by  the  union  on  behalf  of  S.,  and  it 
still  had  no  poor  and  no  poor  rate  : — Held,  first, 
that  the  order  of  annexation  was  good.  Staple 
Inn  ( Orerteerit)  v.  Ilolhom  Union,  2  H.  &  C. 
284;  32L.  J.,  M.  C.  181. 

Held,  secondly,  that  S.,  being  annexed  to  the 
union,  became  liable  to  contribute  to  its  common 
fund,  in  manner  provided  by  the  24  &  25  Vict. 
c.  55,  8.  9,    Ih. 

UnionB — Apportionment  of  Ezpensei.] — The 

provisions  of  s.  9  of  24  &  25  Vict.  c.  55,  apply  to 
unions  under  4  &  5  Will.  4,  c.  76,  s.  33,  and  there- 
fore the  contributions  of  the  parishes  ought  to 
be  according  to  the  annual  rateable  value  of  the 
lands.  Reg,  v.  Calthrop,  4  B.  &  S.  216;  11 
W.  R.  826. 

The  auditor  has  power  to  ascertain  and  assess 
the  share  of  the  common  charges  to  be  borne  by 
the  parishes  in  the  union.    Ih, 

Appointment  of  Overseer.] — See  ante,  col.  1416. 

Common  Bnrial-groond.^ — ^Thc  15  &  16  Vict, 
c.  85,  8.  52,  enacts  that,  m  that  act,  "  parish " 
shall  mean  every  place  having  separate  overseers 
of  the  poor,  and  separately  maintaining  its  own 
poor: — Held,  where  three  parishes  not  having 
separate  overseers,  and  not  separately  maintain- 
ing their  own  poor,  concurred  with  a  hamlet  in 
providing  a  common  burial-ground,  under  15  & 
16  Vict.  c.  85,  and  16  &  17  Vict.  c.  134,  that  they 
were  not,  by  reason  of  the  words  in  s.  52,  pre- 
cluded from  availing  themselves  of  the  powers 
given  by  those  acts.  B^'g.  v.  St,  Peter,  Sudbury, 
El.,  Bl.  k  El.  264  ;  27  h.  J.,  Q.  B.  232  ;  4  Jur., 
N.  S.  948. 

III.  PARISH  PROPERTY. 

In  whom  Vefted.]— The  59  Geo.  3,  c.  12,  s.  17, 

vests  in  the  churchwardens  and  overseers  of  the 
parish,  all  buildings,  lands,  and  hereditaments 
belonging  to  such  parish,  not  merely  where  the 
profits  are  applicable  to  the  relief  of  the  poor, 
but  where  they  arc  applicable  to  those  purposes 
for  which  church  rates  are  levied  ;  and  although 
such  buildings  have  originally  been  vested  in 
trustees  for  the  benefit  of  the  parish.  Doe  d. 
JacUon  V.  Hiley,  10  B.  &  C.  885  ;  5  M.  &  R.  706. 

Where  an  agreement  in  the  form  of  a  lease 
was  made  by  the  owner  of  certain  premises  with 
the  committee  of  the  parish  of  H.,  for  the  pur- 
pose of  converting  them  into  a  poor  house  for  the 
use  of  the  parish  : — Held,  that  tne  lease  vested  in 
the  overseers  of  the  poor  by  force  of  the  59  Geo.  3, 
c  12,  8. 17.    Alderman  v.  Neate,  4  M.  &  W.  704. 

Two  overseers,  one  of  whom  is  also  sole 
churchwarden,  do  not  constitute  a  body  corpo- 
rate within  the  59  Geo.  3,  c.  12,  b.  17,  and  tl:c 


parish  property  does  not  vest  in  them.  Woodcock 
V.  GihsoHy  6  D.  fc  R.  524  ;  4  B.  &  G.  462.  See 
Smith  V.  AdkiM,  8  M.  &  W.  362 ;  1  B.,  N.  8. 129. 

Ghurehwardens  and  overseers,  tiJcing  land 
jointly  with  the  surveyors  of  highways,  are  not 
to  be  considered  as  taking  it  in  their  corporate 
capacity  under  59  Geo.  3,  c.  12,  s.  12  ;  and  will, 
therefore,  be  personally  liable  for  the  rent. 
Uthwatt  V.  miins,  13  M,  &  W.  772 ;  14  L.  J., 
Ex.  131. 

Overseers,  who  inclosed  parcel  of  waste  under 
59  Geo.  3,  c.  12,  ss.  12  and  13,  have  sufficient  pos- 
session to  maintain  trespass  against  an  inhabi- 
tant of  the  parish  who  destroyed  their  fence 
without  establishing  any  right  of  common,  not' 
withstanding  they  &iled  to  shew  the  consent  of 
the  lord  of  the  manor  to  their  inclosnre.  Mattan 
V.  Cook,  6  Scott,  179  ;  4  Bing.  N.  C,  392  ;  1  Am. 
172. 

Charity  Landi.]— The  59  Geo.  3,  c  12,  s.  17, 

does  not  vest  the  legal  estate  of  charity  lands  in 
theiparish  officers,  where  there  are  known  feoffees 
in  existence,  and  where  the  trust  funds  are  appli- 
cable only  to  certain  specified  objects,  partially 
in  aid  of  the  parish  fands.  Allason  v.  Stark,  1 
P.  &  D.  183  ;  9  A.  &  E.  255. 

The  59  Geo.  3,  c.  12,  s.  17,  does  not  extend  to 
charity  lands  which  are  devoted  to  other  purposes 
besides  those  to  which  poor  and  churdi  rat^  are 
applicable.    Att.-  Gen,  v.  Leioin,  8  Sim.  366. 

Special  Tmit.] — Copyholds,  and  freeholds  held 
upon  any  special  trust  for  a  parish  do  not  vest  in 
the  parish  officers.  Paddingttm  Charities,  In  re, 
8  Sim.  629 ;  S,  P.,  Doe  d.  Bailey  v.  Foster,  3 
C.  B.  215. 

By  a  deed  dated  in  1832,  B.,  in  consideration 
of  302.,  conveyed  a  house  to  G.  and  his  heirs  to 
the  use  of  himself  for  life,  with  remainder  to  the 
use  of  N.  and  C.  (who  were  overseers  of  a  parish), 
their  heirs  and  assigns  for  ever ;  and  it  was  de- 
clared that  the  overseers  paid  the  30/.  Qut  of 
parish  moneys,  and  that  the  premises  were  con- 
veyed tp  them  in  trust  to  permit  the  same  to  be 
used  as  a  poor-house,  to  place  paupers  therein  be- 
longing to  the  parish  : — Hela,  that  the  convey- 
anco  was  not  void  under  the  statute  of  mortmain. 
Bumaby  v.  Barsby,  4  H.  &  N.  690 ;  28  L.  J., 
Ex.  326. 

Buildings  and  lands  were  conveyed  by  A.  and 
B.  to  C.  and  D.  in  fee  to  the  use  of  A.,  B.,  C.  and 
D.,  in  fee,  to  receive  and  take,  or  otherwise  per- 
mit and  suffer  the  churchwardens  of  a  parish  for 
the  time  being  yearly  for  ever  to  receive  and 
take  the  rcnts,  issaes,  profits,  and  annual  pay- 
ments and  proceeds,  as  the  same  should  arise  or 
become  payable,  for  or  towards  the  repair  of  the 
parish  church,  and  for  the  benefit  of  the  parish, 
so  and  in  such  manner  as  the  same  had  thereto- 
fore been  usually  or  lawfully  applied  and  dis- 
posed of,  and  according  to  the  intentions  of  the 
several  charitable  persons  who  gave  or  devised 
the  premises,  the  churchwardens  yearly,  at 
Easter,  accounting  to  the  parishioners  in  vestry 
assembled  for  the  same.  Among  the  parcels 
conveyed  were  four  cottages  described  in  the 
conveyance  as  situate  in  the  parish,  wherein 
poor  ioimilies  were  permitted  to  dwell  rent  free  : 
— Held,  that  the  property  vested,  under  69  Geo. 
3,  c.  12,  s.  17,  in  the  parish  officers,  and  that  they 
were  the  proper  parties  to  sue  for  the  use  and 
occupation  of  the  premises  conveyed,  and  that 
such  action   could  not  be  maintained  by  the 
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trustees.    Rumball  v.  MunL  8  Q.  B.  382  ;  15  L. 
J.,  M.  C.  180  ;  10  Jur.  539. 

By  deed,  in  1749,  land  was  conveyed  to  E.,ihe 
eldest  son  of  the  founder,  and  A.,  the  vicar  of  D., 
npon  trust  to  permit  the  churchwardens  and 
overseers  to  receive  the  rents  for  the  use  and 
benefit  of  the  poor  of  the  parish  of  D.  The  deed 
provided  that  the  heir  male  of  E.  and  the  vicar 
for  the  time  being  should  always  be  the  trustees, 
and  gave  a  power  to  lease  for  twenty-one  years. 
By  a  local  act,  the  trustees  were  empowered  to 
grant  bnilding  leases  for  ninety-nine  years  ;  and, 
by  a  private  act,  the  heir  male  being  non  compos 
mentis,  the  legal  estate  was  vested  in  the  vicar 
and  his  successors  during  the  lunacy.  The  heir 
male  of  E.  for  the  time  being,  if  desirous  to 
be  joined  in  the  trust,  might  <3aim  to  have  the 
legal  estate  conveyed  to  him,  and  the  church- 
wardens and  overseers  of  the  poor  were  directed 
to  pay  the  rents  to  the  treasurer  of  the  poor  rates 
for  the  time  being,  to  be  applied  according  to  the 
trusts  of  the  deed  : — Held,  that  the  trusts  were 
sufficiently  general  to  bring  the  case  within  59 
Qeo,  3,  c.  12,  s.  17  ;  and  that,  in  cases  within  it, 
8. 17  not  merely  enabled  the  churchwardens  and 
overseers  to  take  the  legal  estate,  but  imperatively 
vested  it  in  them,  St,  KickoUu,  Deptford 
(^Churchwardens)  v.  Sketchley,  8  Q.  B.  394 ; 
17  L.  J.,  M.  C.  17 ;  12  Jur.  38. 

Becovery  of  Landf — General  Troflt.]— Where 
lands  have  been  held  jointly  by  the  church- 
wardens and  overseers  of  a  parish  and  by  the 
corporation  of  a  borough  In  which  it  lies,  the 
latter  holding  as  trustees,  not  on  any  special 
trust,  but  for  general  parochial  purposes,  the 
churchwardens  and  overseers  may  bring  eject- 
ment for  such  lands  as  vested  in  them  by  59  Geo. 
3,  c.  12,  s.  17.  Doe  d.  Edney  v.  Benluim,  7  Q.  B. 
976;  14  L.  J.,  Q.  B.  343  ;  9  Jur.  662. 

What  Lands.] — Waste  land  of  a  parish 


into  the  occupation  of  whidh  a  person  has  been 
let,  under  licence  of  a  majority  of  the  parish 
freeholders,  under  an  agreement  to  pay  rent  to 
the  churchwardens  and  overseers  in  aid  of  the 
poor  rates,  is  parish  land  which  they  may  recover 
after  notice  and  demand  of  possession.  Apple- 
ton  V.  Morrey,  2  F.  &  F.  167  ;  8  W.  R.  653. 


Evidence  of  Bight.] — In  ejectment  for  a 


parish  house  by  the  churchwardens  and  overseers 
of  a  parish,  the  fact  that  they  acted  as  church- 
wardens and  overseers  at  the  time  of  the  alleged 
demise  is  sufficient  prirn^  facie  proof,  for  the 
purposes  of  the  action,  that  they  held  the  offices 
at  that  time.  Doe  d.  Bowley  v.  Barnes^  8  Q.  B. 
1037  ;  15  L.  J.,  Q.  B.  293  ;  10  Jur.  520. 


Title.] — When  a  pauper  had  been  put  in 


possession  of  a  cottage  forty  years  before,  by  the 
then  existing  overseers,  and  had  continued  in 
the  parish  pay,  and  the  cottage  had  been  from 
time  to  time  repaired  by  different  overseers  till 
two  years  before,  when  the  pauper  disposed  of  it  to 
the  defendant,  and  went  away  : — Held,  that  the 
existing  overseers  could  not  maintain  ejectment 
for  it,  having  no  derivative  title  as  a  corporation 
from  their  predecessors,  so  as  to  connect  them- 
selves in  interest  with  the  overseers  by  whom 
the  pauper  was  put  in  possession,  and  the  pauper 
having  done  no  act  to  recognize  his  holding 
under  the  demising  sets  of  overseers.  Doe  d. 
OruTidy  v.  Clarke,  14  East,  488. 
VOL.  V. 


From  PanperJ  —  A  pauper  put  into  a 

cottage  by  parish  officers  may '  be  turned  out 
without  ejectment.  Fow  v.  Oahly,  Peake's  Add. 
Cas.  214. 


Notice  to  Quit.] — A  pauper  who  had 


been  permitted  to  occupy  a  parish  house,  went 
away  from  home  : — Held,  that  the  overseers 
might  lawfully  enter  and  resume  possession, 
without  giving  any  notice  to  quit,  and  were  not 
bound  to  pursue  the  mode  pointed  out  by  59 
Geo.  3,  c.  12,  s.  24.  Wildhore  v.  Rainsforth.  2 
M.  &  R.  185  ;  8  B.  &  C.  4. 

Personal  service  of  a  notice  to  quit  is  not 
necessary.     Appletan  v.  Morrey^  supra. 

Costi.] — ^An  action  was  brought  to  re- 
cover possession  of  premises  in  the  occupation 
of  A.,  to  which  the  parish  of  B.  claimed  title. 
A  vestry  of  such  parish  being  held  upon  the 
subject,  they  resolved  that  the  action  should  be 
defended  by  an  attorney,  who  defended  it  accord- 
ingly, and  judgment  was  ultimately  given  for 
the  plaintiff,  but  long  after  the  parish  officers 
who  were  in  office  at  the  time  of  the  resolution 
had  gone  out  of  office.  Upon  an  application  for 
a  rule  calling  upon  such  parish  ofincers  to  pay 
the  costs : — ^Held,  that  they  were  not  liable. 
FUld  V.  MerHson,  7  L.  T.  754  ;  11  W.  R.  473. 


Parties  Pleading.]— Where  churchwar- 


dens and  overseers  sue  in  respect  of  rights  held 
by  them  in  *their  quasi  corporate  capacity, 
created  by  69  Geo.  3,  c.  12,  s.  17,  they  must  be 
described  in  the  declaration  by  the  christian  and 
surnames,  and  allege  that  they  are  suing  as 
churchwardens  and  overseers  of  the  poor.  Ward 
V.  Clarke,  1  D.  &  L.  1027  ;  12  M.  &  W.  747  ;  13 
L.  J.,  Ex.  229  ;  8  Jur.  364.  See  also  Rumball  v. 
Muni,  supra, 

Jnstlcei'  Warrant,  when  Granted.]— When  a 
party  has  been  in  possession  of  a  tenement 
claimed  by  a  parish  during  a  period  of  twenty- 
one  years,  for  the  last  three  of  which  he  has 
paid  rent,  and  then  being  expelled  under  the 
authority  of  a  magistrate's  warrant,  he  is  again 
let  into  possession  by  the  parish,  he  is  not  liable 
to  be  excluded  by  a  warrant  of  two  magistrates, 
pursuant  to  69  Geo.  3,  c.  12,  s.  24.  Reg.  v. 
Middlesex  (Jki^tices),  7  D.  P.  C.  767  ;  4  Jur. 
123. 

Where  an  order  of  justices  for  delivering  up  a 
house  to  parish  officers,  under  5&  Geo.  3,  c.  12, 
ss.  24,  25,  was  correct  in  form,  and  made  on  a 
proper  information,  summons  and  hearing,  the 
court  refused  to  inquire  into  the  reasonableness 
of  their  judgment,  cither  on  affidavit  or  on  the 
evidence  returned  with  the  proceedings  on  a 
certiorari,  although  the  act  gives  no  appeal 
against  such  order.  Reg,  v.  Bolton^  1  Q.  B.  66  ; 
4  P.  &  D.  679. 

At  the  hearing  of  an  information  and  com- 
plaint made  by  parish  officers,  for  the  purpose  of 
obtaining  possession  of  a  house  alleged  to  be  the 
property  of  the  parish^  the  justices  are  not  pre- 
cluded from  inquiring  into  the  matter,  and  deter- 
mining thereon,  by  reason  of  its  being  alleged 
that  the  house  was  the  property  of  the  person 
informed  against,  or  of  the  person  by  whom  he 
was  put  into  possession.  And  if,  after  the  hear- 
ing, the  justices  determine  that  a  warrant  should 
be  issued  to  deliver  up  possession,  and  issue  their 
warrant  accordingly,  the  court  will  not,  on  the 
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ground  of  sach  an  allegation  having  been  made, 
interfere  with  their  determination.  Vatighan^ 
Ex  parte,  2  L.  R.,  Q.  B.  114  ;  36  L.  J.,  M.  C.  17  ; 
15  W.  R.  198  ;  7  B.  &  S.  902. 

BiBtreis  for  Bent.]  —  Under  59  Geo.  3,  c.  12, 
8. 17,  It  is  competent  for  any  one  of  the  church- 
wardens or  overseers,  without  the  consent  of  the 
majority,  to  authorize  a  distress  for  rent  In 
arrear.  Gouldgtoorth  v.  Knights^  11  M.  &  W, 
337  ;  12  L.  J.,  Ex.  283. 

Power  of  Sale,  in  whom.]— The  legal  estate 
in  parish  property  is  not  divested  out  of  the 
churchwardens  and  overseers  of  the  parish  by  4 
&  5  Will.  4,  c.  76,  s.  21,  or  by  5  &  6  WiU.  4,  c.  69, 
but  a  power  to  sell  is  only  thereby  given  to  the 
gaardians.  Doe  d,  Norton  v.  Webster,  4  P,  Ac  D. 
270  ;  12  A.  &  B.  442  ;  4  Jur.  1010. 

Intereit  in  Land — Stamp.]  —  An  agreement 
for  the  purchase  of  real  property  put  up  for  sale, 
in  pursuance  of  an  order  of  the  poor  law  com- 
missioners, does  not  I'equire  to  be  stamped,  but 
is  exempt  from  duty  under  4  &  5  Will.  4,  c.  76, 
s.  86.  Banbury  Union  (Chuirdians)  v.  Robin- 
son,  D.  &  M.  92  ;  4  Q.  B.  919. 

The  following  resolution  was  adopted  by  a 
vestry,  and  entered  in  the  vestry  book,  touclung 
the  rents  of  the  land  which  had  been  devised  to 
the  parish  for  the  repairs  of  the  church  : — "  The 
undersigned  consent  to  the  liquidation  of  the 
debt  due  to  Dr.  D.,  amounting  td  53Z.  7s,,  to  be 
chaiged  upon  the  income  of  the  church  land  ; 
SI.  Ss,  to  be  collected  by  a  church  rate ;  such 
money  so  to  be  paid  from  the  rents  of  the  church 
land,  after  discharging  the  bills  outstanding,  and 
such  repairs  of  the  church  as  may  be  ordeml  by 
the  archdeacon  for  the  time  being,  during  the 
progress  of  the  above-mentioned  liquidation  :" — 
Held,  that,  at  all  events,  without  a  stamp,  the 
entry  conveyed  no  interest  to  the  rector. 
Wrench  v.  Lord,  3  Bing.,  N.  C.  672  ;  4  Scott, 
381. 

Lease,  Signature  to.]  —  In  1824,  B.,  a  pauper, 
was  put  into  a  parish  house,  under  the  following 
memorandum  in  theparish  book,  signed  by  one 
of  the  overseers  :  "  We,  the  churchwardens  and 
overseers  of  the  poor  of  the  parish,  do  hereby 
agree  to  let  to  B.  the  cottage,  situate,  &c.,  at  the 
rent  of  1*.  6d.  per  week  :  and  B.  agrees  to  quit 
and  give  up  the  cottage  to  the  parish  officers  at 
any  time  on  one  month's  notice  : " — Held,  that 
the  memorandum,  not  being  signed  by  all  the 
parish  officers,  or  by  their  order,  was  not  a  lease 
m  pursuance  of  59  Geo.  3,  c.  12,  s.  17.  Doe  d. 
Landsell  (^Churchwardens)  v.  Oower,  17  Q.  B. 
589  ;  21  L.  Jr.,  Q.  B.  57  ;  16  Jur.  100. 


IV.  SETTLEMENT  OF  PAUPERS. 

1.  By  Residence. 

For  Three  Tears,  under  89  ft  40  Viet  e.  61,  8. 
34.]— The  operation  of  39  &  40  Vict.  c.  61  (The 
Poor  Law  Amendment  Act,  1876),  s.  34,  by 
which  persons  who  reside  for  three  years  in  a 
parish  m  such  manner  as  to  have  acquired  in 
each  of  such  years  a  status  of  irremovability  in 
accordance  with  the  statutes  in  that  behalf,  shall 
be  deemed  to  be  settled  there,  is  not  retrospective 
80  as  to  include  cases  where  such  status  has  been 
acquired  and  lost  before  the  act  came  into  opera- 


tion. Reg.  V.  Ipswieh  Union  {Guardians),  2  Q. 
B.  D.  269  ;  46  L.  J.,  M.  C.  207  ;  36  L.  T.  317  ;  25 
W.  R.  511. 

Under  39  &  40  Vict.  c.  61,  s.  34,  a  peison  who 
has  resided  in  a  parish  for  a  term  of  three  years, 
and  who  has  continued  to  reside  there  until  the 
passing  of  the  act,  but  who,  during  the  period 
subsequent  to  the  three  years,  was  in  receipt 
of  relief  from  the  parish,  acquires  a  settlement 
therein  under  the  section.  Brampton  Union 
(Oua/rdians)  v.  Carlisle  Union  (^Chiardiuns),  3  Q. 
B.  D.  479  ;  47  L.  J.,  M.  C.  114  ;  38  L.  T.  714  ;  26 
W.  R.  776.  And  see  Reg.  v.  Abergavenny  Union, 
6  Q.  B.  D.  31  ;  60  L.  J.,  M.  C.  1 ;  43  L.  T.  602 ; 
29  W.  R.  303  ;  45  J.  P.  205. 

Parish  does  not  include  Union.] — *^  Parish"  In 
s.  34  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict.  c.  61),  does 
not  include  "union."  A  pauper  resided  for 
more  than  three  years  in  a  union,  residing  con- 
tinuously for  more  than  two  and  less  than  three 
years  of  the  period  in  one  parish  of  the  union, 
and  for  more  than  one  and  less  than  two  years  of 
the  period  in  another  parish  of  the  same  union, 
in  such  manner  and  under  such  circumstances  as 
would,  in  accordance  with  the  several  statutes 
in  that  behalf,  render  her  irremovable  : — Held, 
that  such  a  residence  did  not  constitute  a  settle- 
ment within  s.  34  of  39  &  40  Vict  c  61, 
Plomesgate  Guardians  v.  WeM  Ham  Guardians, 
6  Q.  B.  D.  576  ;  50  L.  J.,  M.  C.  51 ;  44  L.  T.  610 ; 
29  W.  R.  630  ;  45  J.  P.  633. 


Removal  in  Union.]— A  person  resided  in 


parish  A.  for  a  term  of  three  years  which  ex- 
pired before  the  passing  of  39  &  40  Vict.  c.  61,  in 
such  manner  and  under  such  circumstances  in 
each  of  such  years  as  would  render  him  irremov- 
able. He  then  left  parish  A.  and  went  to 
reside  in  parish  B.  in  the  same  union,  from 
which  he  continued  irremovable  down  to  a  date 
subsequent  to  the  passing  of  the  said  act : — Held, 
that  he  had  not  acquired  a  settlement  in  parish 
A.  under  39  &  40  Vict.  c.  61,  s.  34.  Sunderland 
Union  v.  Sussex  (Clerk  of  Peace),  8  Q.  B.  D.  99 ; 
51  L.  J.,  M.  C.  33  ;  46  L.  T.  98  ;  30  W.  R,  337 ; 
46  J.  P.  375. 

Besidenee  and  Maintenance  at  Penitentiary.] 
— The  pauper  resided  for  upwards  of  three  years 
in  a  building  in  the  parish  of  F.,  occupied  as  a 
home  or  reformatory  for  women.  This  home  was 
supported  by  money  collected  at  church  offer- 
tories without  the  parish,  and  by  annual  sub- 
scriptions and  donations  from  persons  resident 
in  all  parts  of  the  kingdom,  the  money  being 
applied  in  providing  for  the  supervision,  instruc- 
tion, maintenance,  and  clothing  of  the  inmates. 
The  pauper  during  the  whole  term  paid  no 
money  for  her  maintenance  and  clothing : — Held, 
that  the  money  collected  for  her  maintenance  in 
the  home  was  a  "  bon&  fide  charitable  gift,**  and 
that  she  had  not  been  maintained  by  a  rate  or 
subscription  raised  in  a  parish  in  which  she  did 
not  reside  within  the  meaning  of  the  proviso  to 
9  &  10  Vict.  c.  66,  s.  1,  and  that  she  was  irremov- 
able from  and  settled  within  the  parish  of  F., 
under  39  &  40  Vict.  c.  61,  s.  34.  I^ham  Guar^ 
dians  v.  Thanet  G^uirdians,  7  Q.  B.  D.  539  ;  50 
L.  J.,  M.  C.  101  ;  44  L.  T.  678  ;  29  W.  R.  723  ; 
45  J.  P.  552— C.  A.  Affirming  6  Q.  B.  D.  610 ; 
50  L.  J..  M.  C.  42  ;  44  L.  T.  138  ;  29  W.  R.  470  ; 
45  J.  P.  438. 
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Cximinal  Lunatic.]— In  1862  a  female  criminal 
lunatic,  after  living  with  her  husband,  without 
pauper  relief,  for  more  than  three  years  in  the 
union,  was  acquitted  on  the  ground  of  insanity 
on  a  charge  of  attempting  to  murder  her  child. 
Her  huslxAnd's  last  legal  settlement  was  then 
elsewhere,  but  he  continued  to  live  in  the  union ; 
and  in  1877  an  order  for  her  maintenance  was 
made  upon  the  union : — Held,  that  the  order 
was  rightly  made,  not  on  the  husband's  last 
legal  settlement  at  the  time  of  her  detention, 
but  upon  the  union  in  which  was  the  husband's 
then  settlement  under  39  As  40  Vict.  c.  61,  s.  34. 
Barton  Regit  Union  v.  Berkshire  (Clerk  of  the 
Peace),  4  Q.  B.  D.  37  ;  48  L.  J.,  M.  C.  51 ;  39  L. 
T.  445  ;  27  W.  R.  362.      " 

Bastard  Child.]— A  pauper  was  the  child  of 
'C.  W.,  a  single  woman,  and  was  bom  in  the 
parish  of  R.  When  the  child  was  about  a  fort- 
night old  it  was  placed  by  its  mother  in  the  care 
of  J.  0.  and  his  wife,  who  resided  with  it  for  the 
term  of  six  years  in  the  parish  of  S.: — Held,  that 
under  39  &  40  Vict.  c.  61,  s.  34,  which  enacts 
that  '^  where  any  person  shall  have  resided  for 
the  term  of  three  years  in  any  parish  in  such 
manner  and  under  such  circumstances  as  would, 
in  accordance  with  the  statutes  in  tiiat  behalf, 
render  him  irremovable,  he  shall  be  deemed  to 
be  settled  therein,"  &c.,  the  sessions  were  justi- 
fied in  finding  that  the  pauper  was  settled  in  S. 
Jleff.  V.  Leeds  Unum,  4  .Q.  B.  D.  323 ;  48  L.  J., 
M.  C.  129 ;  40  L.  T.  521  ;  27  W.  R.  708. 


Above  Sixteen — Idiot.] — The  pauper,  an 


illegitimate  child,  and!an  idiot  from  her  birth, 
resided  after  the  age  of  sixteen  for  more  than 
three  years  continuously  in  P.  with  her  mother 
and  her  mother's  husband,  living  as  part  of  their 
family : — ^Held,  that  notwithstanding  the  cir- 
cumstances of  her  residence,  she  had  under  the 
Divided  Parishes  Act,  1876  (39  &  40  Vict.  c.  61, 
s.  34),  acquired  a  settlement  in  P.  Salford 
Ouardiant  v.  Manchester  Overseers,  10  Q.  B. 
D.  172  ;  52  L.  J.,  Q.  B.  34  ;  48  L.  T.  119  ;  31  W. 
B.  380  ;  47  J.  P.  419. 

A  pauper  whose  settlement  both  by  birth  and 
parentage  was  in  the  appellants'  union,  had, 
before  he  was  sixteen  years  old,  in  the  manner 
and  under  the  circumstances  required  by  the 
statute,  acquired  a  settlement  by  residence  : — 
Held,  that  s.  35  of  that  act  (1st  paragraph) 
refers  only  to  derived  settlements,  and  that  there 
was  nothing  in  that  section  to  prevent  the 
pauper  from  acquiring  a  settlement  under  s.  34. 
Wolstanton  Union  v.  Northtoich  Uniouj  46  L,  T. 
528  ;  46  J.  P.  377. 

<<  Desertion*'  of  Wife  by  Husband,  j— By  24  & 
25  Vict.  c.  55,  s.  3,  "  where  a  married  woman 
shall  have  been  or  shall  be  deserted  by  her  hus- 
band, and  shall  after  his  desertion  reside  for 
three  years  in  such  a  manner  as  would,  if  she 
were  a  widow,  render  her  exempt  from  removal, 
she  shall  not  be  liable  to  be  removed  from  the 

Earish  wherein  she  shall  be  resident  unless  her 
usband  return  to  cohabit  with  her."  A  mar- 
ried woman  having  repeatedly  committed 
adultery  was  ordered  by  her  husband  to  leave 
his  house.  She  left  him  accordingly  and  never 
returned  to  him,  residing  in  a  parish  for  such 
a  term  as  would,  if  she  had  been  a  single 
woman,  have  made  her  irremovable  from  and 
settled  in  it  under  the  above  section  [as  amended 


by  29  &  30  Vict.  c.  113,  s.  17],  and  39  &  40  Vict, 
c.  61,  s.  34  : — Held,  that  the  wife  was  settled  in 
the  parish  where  she  resided  apart  from  her 
husband,  for  although  the  conduct  of  the  hus- 
band might  have  been  under  the  circumstances 
justifiable,  there  had  been  such  a  desertion  of 
her  by  him  as  to  bring  the  case  within  24  &  25 
Vict.  c.  55,  s.  3.  Reg,  v.  Maidstone  {G^uar- 
dians),  5  Q.  B.  D.  31  ;  49  L.  J.,  M.  C.  25  ;  28  W. 
R.  183. 

By  24  &  25  Vict.  c.  55,  s.  3,  "  where  a  married 
woman  shall  have  been  or  shall  be  deserted  by 
her  husband,  and  shall  after  his  desertion  reside 
for  three  years  in  such  a  manner  as  would  if  she 
were  a  widpw  render  her  exempt  from  removal, 
she  shall  not  be  liable  to  be  removed  from  the 
parish  wherein  she  shall  be  resident,  unless  her 
husband  return  to  cohabit  with  her."  One  night 
in  June,  1873,  the  pauper,  a  married  woman, 
who  had  been  drinking  at  a  public-house  with  a 
man  named  Wyatt,  with  whom  her  husband 
reasonably  suspected  her  of  too  much  intimacy, 
came  home  the  worse  for  drink  and  found  the 
door  of  her  husband's  house  locked.  She  forced 
her  way  in ;  and  in  the  morning,  after  some 
words,  her  husband  threatened  to  lock  her  in. 
He  then  went  out  to  his  work,  and  when  he 
came  back  he  found  his  wife  absent,  and  that 
part  of  his  furniture  and  clothes  had  been  carried 
away.  The  pauper  took  a  room  elsewhere,  and 
shortly  afterwards  went  away  with  Wyatt,  with 
whom  she  lived  in  adultery  until  his  death  in 
1879.  After  Wyatt's  death,  the  pauper  wrote  to 
her  husband  asking  him  to  receive  her  back.  He 
took  no  notice  of  her  letter,  and  if  she  had  gone 
back  to  him  he  would  not  have  received  her.  In 
August,  1881,  she  became  chargeable  to  the 
parish  of  Liverpool  as  a  pauper  lunatic,  and  an 
order  of  justices  was  made  for  her  removal  to  her 
husband's  parish,  which  order  was  confirmed  by 
the  quarter  sessions.  Upon  an  appeal  against 
the  last-mentioned  order : — Held,  that  the  above 
facts  disclosed  no  reasonable  evidence  of  deser- 
tion of  the  wife  by  the  husband  within  the 
statute.  Reg.  v.  Maidstone  Union  (5  Q.  B.  D. 
31)  distinguished.  Reg.  v.  Cookham  Union,  9 
a  B.  D.  522  ;  47  J.  P.  116. 

Irremovability  in  Consequence  o£] — See  Ibbe- 
MOVABILITY  OP  Paupebs,  infra. 


2.  By  Appbbntigbship. 

» 

Where  Indenture  Void.] — No  settlement  is 
gained  by  service  under  an  indenture  which  is 
absolutely  void.  Rex  v.  Stoke  Damerel,  1  M, 
&  R.  458  ;  7  B.  &  C.  563  ;  Rex  v.  Hipswell,  2  M. 
&  R.  474  ;  8  B.  &  C.  466  ;  Rex  v.  Gravesend,  3 
B.  &  Ad.  240. 

Foreign  Indenture.] — ^A  settlement  may  be 
gained  by  apprenticeship  under  indentures  made 
in  Newfouncfiand,  the  pauper  being  of  full  age 
at  the  time  of  binding  himself.  Rex  v.  Clots- 
worth,  1  N.  &  P.  437  ;  6  A.  &  E.  286. 

Absconding.] — Where  an  apprentice  to  an 
inhabitant  of  the  parish  of  T.,  regularly,  and 
with  the  consent  of  his  master,  went  into  the 
parish  of  R.  on  Saturday  night,  and  there  re- 
mained till  Monday  morning,  when  he  returned 
to  T.,  having  done  no  work  for  his  master  while 
absent ;  and  at  the  end  of  four  years  left  hia 
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master  with  leave  for  a  holiday,  slept  one  night 

at   R.   and  then  absconded : — Held,  that  such 

esidence  in  the  parish  of  R.  was  not  an  inhabi- 

ation  within  3  \Vill.  &  M.  c.  11,  s.  8,  and  oon- 

erred  no  settlement.     Bex  v.  Tlhestone,  6  D.  & 

R.  64  ;  4  B.  &  C.  64. 

Fraud  on  Pariih.] — Where  parish  officers 
bound  over  a  pauper  apprentice  to  his  grand- 
father, and  the  indentures  were  sanctioned  by 
two  justices,  the  fact  of  the  parish  officers 
being  imposed  upon,  and  no  fraud  being  im- 
puted to  them,  will  not  prevent  the  pauper  from 
gaining  a  settlement  by  serving  under  the  inden- 
ture. Rex  V.  Oreat  Slieepy,  8  B.  &  C.  74  ;  2  M. 
&  R.  286. 

Nature  of  Besidenoe  umder  Indenture.] — ^A 

pauper,  having  been  bound  by  indenture  to  a 
carpenter,  met  with  an  accident,  and  became 
unable  to  work ;  he  was  in  consequence  taken 
home  to  his  father's  parish  by  his  master,  for 
the  benefit  of  a  surgeon's  attendance,  whom  the 
master  promised  to  pay,  but  did  not ;  and  the 
pauper  iept  at  his  father's  for  more  than  forty 
days,  at  the  end  of  which  time  the  indenture 
was  cancelled.  During  this  time  the  master 
called  upon  the  pauper,  and  asked  )iim  to  carry 
out  and  sell  lottery  tickets,  on  which  he  was  to 
receive  1#.  a  ticket,  the  prizes  being  articles 
manufactured  hy  the  master  in  his  trade  : — 
Held,  that  such  service  was  connected  with  the 
apprenticeship,  and  that  therefore  a  settlement 
was  gained  by  the  forty  days'  residence  in  the 
father's  parish,  though  the  selling  the  lottery 
tickets  might  be  an  illegal  employment.  Ileg. 
V.  Sornerbij,  1  P.  &  D.  180 ;  9  A.  &  E.  310. 

An  apprentice  may  gain  a  settlement  by  re- 
siding m  a  parish  during  his  apprenticeship 
forty  days,  though  not  within  the  compass  of 
any  one  year.    Bex  v.  AldstonCf  2  B.  &  Ad.  207. 

Where  a  pauper  was  bound  apprentice  to  his 
father-in-law,  and  resided  with  him  during  the 
indentures,  a  settlement  was  gained,  although  the 
pauper  never  served  his  master  at  his  trade,  nor 
was  instructed  by  him.  Reff.  v.  Burslem,  3  P.  & 
D.  38;  11  A.  &E.  52. 

A  pauper  jvas  apprenticed  to  a  farmer  in 
parish  A.,  who,  failing  in  business,  placed  the 
pauper  with  another  farmer  in  parish  B.,  when, 
becoming  ill  and  disabled  for  service,  he  re- 
turned to  his  first  master  in  A.  The  latter, 
having  no  accommodation  for  him,  told  him  to 
go  to  his  mother,  who  lived  in  that  parish.  The 
pauper  did  so,  and  his  first  master,  a  few  days 
after,  promised  his  mother  to  remunerate  her  for 
taking  care  of  him.  He  continued  to  reside 
with  his  mother  in  A.  for  about  eight  weeks, 
his  first  master  also  being  resident  there,  but  he 
did  not  perform  any  actual  service  for  him  : — 
Held,  that  the  pauper"  resided  in  A.  in  the 
character  of  apprentice,  and  thereby  gained  a 
settlement  in  that  parish.  Rtx  v.  Linkhighome, 
3  B.  &  Ad.  413. 

S.  was  bound  apprentice  to  a  cork  cutter  in 
parish  B.,  to  serve  him  for  seven  years.  After 
serving  for  seven  weeks  in  that  parish,  the 
apprentice  having  a  weakness  in  his  eyes,  his 
master  told  him  to  go  back  to  his  father  ;  and  it 
was  afterwards  agreed  that  the  master  should 
give  the  pauper  some  corks  to  maintain  him. 
He  went  and  lived  with  his  father  in  parish  K. 
for  two  years,  during  which  time  he  received 
the  corks  from  his  master  and  sold  them,  and 


slept  more  than  forty  nights  at  his  father's 
house  in  K.,  but  did  no  work  for  his  master.  At 
the  expiration  of  two  years,  in  consequence  of 
the  master  giving  him  bad  corks,  he  was  taken 
back  to  the  master  in  B.,  with  whom  he  lived 
ten  days,  and  during  that  time  went  out  hawk- 
ing corks  for  sale  for  his  master.  He  then  went 
home  again,  his  master  agreeing  to  let  him  have 
a  gpx>ss  of  the  best  corks  per  week,  which  he  did, 
and  the  apprentice  disposed  of  them  as  before, 
doing  no  work  for  the  master,  and  residing  in 
K.  with  his  father  till  his  indentures  were  dis- 
charged by  an  order  of  two  justices : — Held, 
that  the  apprentice  being  maintained  by  his 
master  in  K.  in  pursuance  of  the  indenture, 
resided  there  as  apprentice,  and  gained  a  settle- 
ment there.  Rex  v.  Banbury,  2  N.  &  M.  205  ; 
3  B.  &  Ad.  706. 

An  apprentice  who  went  to  lodge  at  his 
mother's,  in  an  adjoining  parish  to  that  of  his 
master,  for  the  purpose  of  getting  cured  of  a 
disorder,  but  who  continued  to  serve  his  master 
all  the  time,  by  going  errands  for  him,  and 
attending  when  w^ted,  gains  a  settlement  by 
such  service  in  the  parish  where  he  lodged.  Rex 
V.  Straf/ord-upon'Avoiif  11  East,  176. 

The  residence  of  an  apprentice  with  his  grand- 
mother in  a  different  pansh  from  his  master,  on 
account  of  illness,  though  with  the  consent  of 
the  master,  is  not  referable  to  the  apprenticeship, 
so  as  to  gain  him  a  settlement  in  such  parish. 
R^fx  V.  Barmbif-in'tJie-Jfaf'sh,  7  East,  381  ;  3 
Smith,  335. 

K.  was  bound  an  apprentice  on  the  29th 
September,  1846,  to  N.  &  Co.,  engineers,  in  a 
township  of  B.  The  apprentice's  father  cove- 
nanted to  provide  him  with  board  and  lodging 
during  the  continuance  of  the  apprentioe^p. 
The'master's  works  closed  on  SatuTClays  at  two 
o'clock.  Throughout  the  term  of  the  apprentice- 
ship, the  apprentice  slept  in  the  township  of  B., 
except  on  Saturday  and  Sunday  nights.  On 
those  two  nights  he  slept  at  his  lather's,  in  the 
township  of  M.  For  the  last  two  years  of  the 
term  the  apprentice  lodged  in  the  township  of 
B.,  at  C.'s  ;  but  C.  stipulated  that  the  apprentice 
should  not  sleep  at  her  house  on  the  Saturday 
nights.  The  apprentice  slept  at  his  lodgings  on 
the  night  of  Friday,  the  27th  September,  1850, 
and  at  about  two  o'clock  in  the  afternoon  on 
Saturday  he  left  off  work,  and  went  to  M.  to  sleep, 
and  slept  there  that  night,  and  the  following 
Sunday  night.  On  the  following  Monday  morn- 
ing he  returned  to  N.  &  Co.'s,  and  worked  there 
one  week,  and  then  left.  The  apprentice  slept 
more  than  forty  nights  in  the  township  of  B., 
and  more  than  forty  nights  in  the  township  of 
M. : — Held,  that  his  settlement  was  in  the  town- 
ship of  B.,  as  his  service  did  not  end  at  two 
o'clock  on  Saturday,  the  28th  September,  and 
that  his  sleeping  at  M.  on  that  night  was  not 
an  inhabitation  by  indulgence,  but  in  furtherance 
of  the  object  of  the  apprenticeship.  Bey,  v. 
Barton-upon-Irwelh  3  B.  &  S.  604  ;  32  L.  J., 
M.  C.  102  ;  9  Jur.,  N.  S.  795  ;  7  L.  T.  853, 

A  pauper,  during  the  term  of  his  apprentice- 
ship, except  when  absent  in  the  neighbouring 
villages,  while  executing  work  tiiere  for  his 
mistress,  slept  at  his  father's  house  in  G.,  going 
every  day,  except  when  so  absent,  to  his  work 
in  N.,  where  his  mistress  resided,  returning  at 
night  to  G.  For  some  weeks  before  the  last  day 
of  his  apprenticeship  he  had  been  working  at 
B.,  and  had  slept  there.    On  the  Tuesday  bSore 


1449 


POOR  LAW— Settlement  of  Paupers. 


1450 


the  expiration  of  his  apprenticeship  he  slept  at 

B.  On  Wednesday,  the  last  day  of  his  appren- 
ticeship, he  left  his  work  at  B.,  which  was  not 
then  completed,  at  four  o*clock  p.m.,  and  went 
to  N.  for  the  poi-pose  of  seeing  his  mistress,  and 
ascertaining  from  her  whether  she  would  con- 
tinue him  in  her  employ  as  a  journeyman,  and 
then  went  on  to  G.,  and  slept  there  that  night : — 
Held,  that  he  gained  a  settlement  by  apprentice- 
ship in  G.  lii'ff.  V.  EUwick  (^Toumship^,  30  L.  J., 
M.  C.  66  ;  7  Jur.,  N.  S.  45. 

ICatter  and  Apprentice  lerving  in  Militia.] — 
A  parish  apprentice  and  his  master  being  both 
on  the  permanent  staff  of  the  local  militia, 
resided  together  whilst  on  duty,  and  the  former 
continued  to  serve  the  latter  in  the  parish  of 
B.,  where  they  were  quarter^,  for  forty  days ; — 
Held,  that  such  residence  and  service  were  suffi- 
cient to  confer  a  settlement  in  B.,  although  both 
the  master  and  apprentice  were  under  the  con- 
trol of  their  superior  officers  during  the  whole 
time.    Rex  v.  Chehnrford,  3  B.  &  A.  411. 

Articled  Cleric — An  articled  clerk  to  an  at- 
torney is  an  apprentice  within  3  Will.  &  M.  c.  11, 
s.  8,  and  therefore  may  acquire  a  settlement  by 
apprenticeship.  St.  Pancras  y.  Claphanij  2  El. 
&  El.  742  ;  29  L.  J.,  M.  C.  146  ;  6  Jur.,  N.  S. 
700. 

Serving  different  ICaBters.] — ^A  settlement  by 
apprenticeship  cannot  be  gained  by  service  under 
a  second  master,  with  the  assent  of  the  tirst,  un- 
less such  assent  is  given  to  the  particular  ser- 
vice. Rex  V.  Maidttmie,  5  A.  &  E.  326  ;  6  N.  &  M. 
545. 

Alt  apprentice  may  gain  a  settlement  by  serving 
a  second  master  with  the  assent  of  the  first, 
although  the  second  master  never  knew  of  the 
apprenticeship,  if  the  service  is  in  other  respects 
a  good  service  under  the  indentures.  Rex  v. 
Sandhurst,  6  A.  &  E.  130 ;  1  N.  &  P.  296. 

A.  was  apprenticed  to  B.,  to  be  by  B.  instructed 
in.his  trade,  and  provided  with  meat  and  other 
necessaries.  B.,  having  no  employment  for  A., 
advised  him  to  go  to  work  with  C.  at  the  same 
trade,  and  promised  to  give  A^  a  watch  if  he 
would  not  trouble  him  or  the  parish  till  the  end  of 
his  time.  A.  accordingly  applied  to  G.,  who  em- 
ployed him  at  piece  work,  out  of  which  A.  pro- 
vided himself  with  necessaries.  A.  afterwards, 
with  the  assent  of  B.,  removed  from  the  service  of 

C.  into  that  of  D.,  whom  he  served  in  the  same 
tiade.  At  the  end  of  the  period  for  which  he  was 
apprenticed,  A.  received  the  watch  in  pursuance 
of  the  promise  :— Held,  that  the  service  with  C. 
and  D.  was  referable  to  the  indenture,  and  that 
A.  gained  a  settlement  in  the  parish  in  which  he 
inhabited  during  such  service.  Rex  v.  Baiilmry, 
2  N.  &  M.  105  ;  5  B.  &  Ad.  176. 

A  pauper  was  bojind  apprentice  to  J.  M.  and 
W.  M.,  two  partners  in  Exeter,  who  afterwards 
dissolved  partnership,  and  W.M.  never  afterwards 
interfered  with  the  pauper,  who  continued  with 
J.  M.  and  a  newpartner  in  the  business  at  Exeter, 
but  resided  at  Tiverton,  where  they  also  carried 
on  business;  immediately  after  the  death  of  J.  M., 
the  pauper  returned  to  Exeter,  and  continued  in 
the  business  there,  until  he  afterwards  entered 
into  an  arrangement  with  the  new  partner : — 
Held,  that  the  service  in  Exeter,  after  the  death 
of  J.  M.,  was  not  a  service  under  the  indenture, 
with  the  consent  of  W.  M.,  the  surviving  partner, 


so  as  to  confer  a  settlement  in  Exeter.  Rex  v. 
St,  Martin's,  Exeter,  4  N.  &  M.  386  ;  2  A.  &  E. 
655. 

An  apprentice  offered  his  master  a  guinea  *'  to 
let  him  off,"  to  which  the  master  agreed,  and  was 
also  to  give  him  a  suit  of  clothes  when  the  guinea 
was  paid,  but  the  indenture  was  not  delivered  up 
or  cancelled.  The  guinea  not  being  paid,  the 
indenture  still  subsisted  in  law ;  and  a  settle- 
ment might  be  gained  by  serving  another  master 
with  the  consent  of  the  first.  Rex  v.  Shehhear, 
1  East,  73. 

A.,  by  indenture  executed  by  himself  and  the 
parish  officers,  was  bound  apprentice  in  hus- 
bandry to  B.  in  respect  of  an  estate  rented  by 
B.  of  C.  A.  neverserved  B.  (who  was  not  shewn 
to  be  cognizant  of  the  binding),  but  was  taken 
by  the  overseers  to  C,  and  served  him  in  his 
trade  of  a  stocking-maker : — Held,  that  A.  gained 
no  settlement  by  the  service,  either  as  under  an 
original  binding  to  C,  or  as  under  an  assign- 
ment from  B.  to  C.  Ri'x  v.  St,  Outhbert,  WclUf 
3  N.  &  M.  100 ;  5  B.  &  Ad.  939. 


Disiolntion    of    Apprenticeship.]  —  A 


parish  apprentice  left  his  master,  and  went 
to  live  with  his  father  in  another  parish, 
working  with  his  father  in  the  same  trade  at 
which  he  had  lately  worked  with  his  master. 
The  master,  having  claimed  the  apprentice, 
agreed  with  the  father,  in  May,  to  deliver  up  the 
indenture,  upon  payment  of  four  guineas  in 
August.  The  apprentice  continued  with  his 
father,  working  at  the  same  trade  until  August, 
when  the  indenture  was  delivered  up  and  the 
money  paid  : — ^Held,  that  there  was  at  all  events 
no  dissolution  of  the  apprenticeship  until  August 
(if  then),  and  that  the  service  by  the  apprentice 
with  the  father  was  referable  to  the  indenture, 
and  that  the  apprentice  gained  a  settlement  in 
the  parish  in  which  he  resided  with  his  father. 
Jlex  V.  Gwhuary  3  N.  &  M.  297;  1  A.  &  E. 
152. 


Assignment  of  Apprentice.] — The  master 


of  a  parish  apprentice  being  resident  abroad, 
his  steward  assigned  the  apprentice  by  a  written 
instrument,  but  had  no  special  authority  to 
assign  this  or  any  other  apprentice.  He  had 
occasionally  made  such  assignments  during  the 
master's  absence,  and  been  allowed  the  expenses 
in  his  account.  The  steward  paid  the  new 
master  5/.,  which  was  allowed  in  his  account, 
as  usual: — Held  (assuming  that  a  master  can 
delegate  the  power  of  assigning  an  apprentice), 
that  the  master  must  at  all  events  exercise 
his  own  discretion  in  the  assignment,  and  give 
his  express  authority  to  it ;  that  in  this  case 
there  was  no  previous  authority,  and  therefore 
no  settlement  was  gained  by  service  under  the 
assignment.    Rex  v.  Spreyton,  3  B.  &  Ad.  818. 

Hiring  or  Apprenticeship.] — It  is  a  question 
of  fact  for  the  sessions  to  determine,  whether  an 
agreement  to  serve  is  a  contract  of  hiring  or  of 
apprenticeship.  Rex  v.  Great  Whhford,  5  N. 
&  M.  540 ;  4  A.  &  E.  216. 

The  true  test,  whether  an  agreement  was  a  con- 
tract of  hiring  or  of  apprenticeship,  is  the  ap- 
parent object  of  the  parties  ;  and  if  that  object 
is  for  one  party  to  teach,  and  the  other  to 
learn,  the  agreement  is  a  contract  of  appren- 
ticeship.   Ih, 

It  is  not  necessary  that  the  precise  words  "  to 
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teach  "  or  **to  learn  **  should  occur  in  the  agreement, 
to  constitute  it  a  contract  of  apprenticeship.  lb. 

L.  agreed  on  behalf  of  his  son,  that  he  should 
serve  M.  from  the  date  of  an  agreement  until  a 
certain  specified  time,  M.  paying  at  the  expira- 
tion of  the  said  term,  five  pounds  to  the  son  ;  L. 
to  find  his  son*8  clothes,  washing,  and  all  neces- 
saries, and  meat,  drink,  and  lodging : — Held, 
that  this  was  a  contract  of  hiring,  and  not  of 
apprenticeship.  Jiex  ▼.  BiUing?iayt  1  N.  Ac  P. 
149  ;  5  A.  &  E.  676. 

A  contract  under  seal  and  stamped,  to  serve 
another  for  three  years,  at  so  much  per  week,  the 
master  agreeing  to  teach  the  other  a  trade,  and 
the  latter  agreeing,  if  he  lost  any  time  to  the 
prejudice  of  his  master,  to  abate  so  much  per 
day,  constitutes  an  apprenticeship.  Ji^x  v. 
Rainham,  1  East,  531. 

Imperfect  Contract.]  —  A  pauper's  brother 
agreed  with  W.  that  the  pauper  should  live  with 
W.  three  years  to  learn  the  business  of  a  car- 
penter, and  to  do  any  other  work  W,  required ; 
the  pauper  was  to  have  9«.  a  week  the  first  year, 
10«.  the  second,  11<.  the  third,  and  to  be  paid 
for  overwork  at  the  same  rates.  The  pauper 
entered  W.'s  service  in  pursuance  of  the  agree- 
ment, boarding  and  lodging  at  his  own  expense  : 
— Held,  that  the  pauper  acquired  no  settlement 
by  living  with  W.  under  these  circumstances. 
The  agreement  was  an  imperfect  contract  of 
apprenticeship.  Rex  v.  Ightmafij  6  N.  &  M. 
320;  4  A.  &  E.  937;  S.  P.,  Urx  v.  Net\er 
Kn'uUford,  1  B.  &  Ad.  727. 

A  pauper  agreed  with  a  sawyer  for  a  twelve- 
month, to  learn  sawing,  and  was  to  have  7*.  6f7. 
out  of  every  20*.  earned  by  his  master  and  him- 
self ;  he  served  out  the  year,  providing  his  own 
board  and  lodging  ;  at  the  end  of  the  year  he 
made  a  new  agreement  for  another  year,  at  an 
increased  allowance  ;  and  he  lived  out  the  second 
year : — Held,  that  he  did  not  thereby  gain  a 
settlement,  inasmuch  as  the  principal  object 
between  him  and  his  master  being,  that  he 
should  learn  and  his  master  teach  him  sawing, 
it  was  a  defective  contract  of  apprenticeship. 
Bex  V.  Crcditm,  2  B.  &  Ad.  493  ;  S,  P.,  Bex  v. 
Edingale,  10  B.  &  C.  739. 

S.  agi'eed  with  a  flannel  manufacturer  for 
twelve  months  to  learn  the  art  of  weaving 
flannel,  he  receiving  one-half  of  what  he  earned, 
and  finding  himself  in  meat,  drink,  and  lodging, 
and  the  master  to  have  the  other  half  for  teach- 
ing him  : — Held,  a  defective  contract  of  appren- 
ticeship. Bex  V.  NewUm^  3  N.  &  M.  306  ;  1  A. 
&  E.  238. 

If  A.  serves  seven  years  as  an  apprentice,  and 
there  is  no  indenture,  he  cannot  gain  a  settle- 
ment as  an  apprentice.  Bex  v,  Margrawy  b  T. 
R.  153. 

A  contract  merely  on  the  part  of  the  master 
to  teach,  without  any  reciprocal  engagement  on 
the  part  of  the  pauper  to  work,  will  not  gain  a 
settlement,  although  there  may  be  an  actual 
service.    Bex  v.  Bilborovghj  1  B.  &  A.  115. 

Evidence  of.] — ^An  order  of  removal  was  ob- 
tained on  the  settlement  of  the  deceased  &ther 
of  the  pauper  by  apprenticeship.  The  indenture 
was  not  producea;  and  the  examinations,  in 
order  to  let  in  parol  evidence  of  it,  stated  an 
inquiry  of  the  widow  of  the  pauper's  father,  who 
said,  that,  on  becoming  an  inmate  of  the  work- 
house, she  delivered  the  indenture  to  the  master 


of  the  workhouse,  and  a  further  inquiry  of  the 
widow  of  the  master  of  the  workhouse,  who 
searched  among  the  papers  of  her  deceased 
husband,  but  could  not  find  it.  The  sessions 
confirmed  the  order,  subject  to  the  opinion  of 
the  court  as  to  whether  there  was  legal  proof  of 
a  sufficient  search : — Held,  that  the  statement 
by  the  widow  of -the  pauper's  father,  and  the 
search  by  the  widow  of  the  master  of  the  work- 
house, were  admissible,  and  that  there  was  proof 
of  a  sufficient  search.  Beg,  v.  Kenihcorth,  2 
New  Sess.  Cas.  66  ;  7  Q.  B.  642  ;  14  L.  J.,  M.  C. 
160  ;  9  Jur.  898. 

On  a  question  of  derivative  settlement^ 
it  was  alleged  that  the  grand&ther  of  the 
pauper  had  been  bound  as  parish  apprentice 
sixty-nine  years  belore.  In  order  to  prove  the 
indenture  of  apprenticeship  executed  by  the 
parish  officers,  it  was  shewn  that  ineffectual 
search  for  it  had  been  made  among  the  papers 
of  the  pauper:  —  Held,  sufficient  to  render 
secondary  evidence  receivable,  although  no 
search  had  been  made  among  the  papers  of  the 
master.  Beg,  y.  Hinckley  (^Overseers),  3  B.  &  S. 
885 ;  32  L.  J.,  M.  C.  158 ;  9  Jur.,  N.  S.  1054  ;  a 
L.  T.  270  ;  11  W.  R.  663. 

3.  Bt  Sebying  an  Office. 

ITnder  3  ft  4  Will,  ft  K.  c.  11,  8.  6.]— A  curate*a 
officiating  in  a  parish  for  above  a  year,  under 
the  bishop's  licence  to  perform  the  office  of 
curate,  at  a  certain  annual  stipend,  was  not 
such  an  annual  office  as  conferred  a  settlement. 
Bex  V.  Wantage,  2  East,  65. 

The  curate  of  a  district  church,  erected  under 
58  Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134,  removed 
the  clerk  of  that  church,  who  had  been  appointed 
by  the  vicar  of  the  parish,  and  appointed  the 
pauper  in  his  stead  ;  the  vicar  remonstrated  at 
the  time  against  the  removal  of  the  person  ap- 
pointed by  him,  but  the  pauper  continued  to  act 
as  clerk  for  eight  years : — Held,  first,  that  such 
office  was  a  public  annual  office  within  3  &  4 
Will,  k  M.  c.  11,  s.  6,  so  as  to  confer  a  settle- 
ment. B/'g.  V.  Ossett  Qlbvmshfp^y  16  Q.  B.  976  ; 
20  L.  J.,  M.  C.  205  ;  15  Jur.  823. 

Held,  secondly  that  if,  by  virtue  of  59  Geo.  3, 
c.  134,  s.  12,  the  appointment  of  the  clerk  of  the 
district  church  was,  during  the  incumbency  of 
the  then  existing  incumbent  of  the  parish,  in 
the  vicar,  the  pauper  was,  by  the  acquiescence 
of  the  vicar,  legally  in  the  office  so  as  to  gain  a 
settlement.    lb. 

An  assistant  overseer  appointed  under  59  Geo. 
3,  c.  12,  at  an  annual  salary  of  10/.,  gained  a  set- 
tlement by  serving  such  office  for  a  year.  Bex 
V.  LeWy  8  B.  &  C.  665  ;  3  M.  &  R.  369. 

The  office  of  town-crier  and  bell-man  was  a 
public  annual  office.  Bex  v.  St,  Nicholas,  Here- 
fordy  10  B.  &  C.  862. 

So  was  a  hog-ringer  of  a  parish.  Bex  v.  VTkit' 
tle$eay  4  T.  R.  807. 

No  settlement  was  gained  by  the  execution  of 
an  office  (e.g.  that  of  pinder),  for  a  town,  to 
which  a  party  was  appointed  at  a  court  held 
within  and  for  a  manor,  which  manor  did  not 
extend  over  the  whole  town,  and  there  being  no 
special  custom  warranting  such  appointment. 
Bex  V.  St.  Mary,  Netcmarkcty  4  N.  ft  M.  693 ; 
3  A.  ft  E.  151 ;  1  H.  ft  W.  154. 

One  who  was  appointed  parish  clerk  gained  a 
settlement.  Bex  v.  Bobbing,  1  N.  &  P.  166  ;  5 
A.  ft  E.  682  ;  2  H.  ft  W.  418. 
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But  an  organist  appointed  daring  the  pleasure 
of  a  select  vestry  did  not.  Rex  v.  St.  George, 
Hariover  Square,  2  N.  &  M.  505  ;  5  B.  &  A.  571. 
This  settlement  abolished  by  4  &  5  Will.  4,  c.  76, 
B.64. 


4.  By  Renting  a  Tenement  and  Payment 
OF  Bent,  Bates,  and  Taxes. 

a.  What  is  a  Tenement. 

ITnder  13  ft  14  Car.  2,  e.  12.]— Under  13  &  14 
Car.  2,  c.  12,  the  fact  of  the  pauperis  taking  a 
tenement  of  lOl.  a  year  is  sufficient  to  give  a  set- 
tlement, though  the  lessor  has  no  title.  Hex  v. 
Old  Alresford,  1  T.  B.  358. 

Where  a  pauper  rented  the  fishery  of  a  pond, 
with  the  spear-sedge,  flags  and  rushes,  growing 
in  and  about  the  same,  for  10/.  a  year : — Held, 
that  the  soil  passed  with  it,  and  that  it  was  a 
tenement.  lb, ;  S.  P.,  Bex  v.  All  Saint s^  Cam- 
bridge, 3  D.  &  B.  47  ;  1  B.  &  C.  23. 

Benting  a  dairy,  also  a  rabbit  warren,  will  give 
a  settlement,  though  the  party  taking  it  has  no 
interest  in  the  soil,  except  that  of  entering  upon 
the  warren  to  kill  rabbits.  Rex  v.  Piddlctrent- 
hide,  3  T.  B.  772. 

Where  a  testator  charged  his  manor  and  lands 
with  an  annuity  of  20/.  to  be  paid  by  trustees  to 
a  parish  schoolmaster,  to  be  nominated  by  the 
person  or  persons  who  for  the  time  being  should 
be  entitled  to  the  possession  of  the  manor ;  and 
a  schoolmaster  was  appointed,  and  received  the 
annuity  for  seven  years,  during  which  time  he 
had  the  possession  of  a  house  (rent-free,  but 
worth  10/.  a  year),  which  was  assigned  to  him  as 
his  residence  in  the  character  of  schoolmaster : — 
Held,  that  such  residence  gained  him  a  settle- 
ment, though  by  the  terms  of  the  will  he  was 
liable  at  any  time  to  be  dismissed  from  the 
office  of  schoolmaster  at  the  will  and  pleasure  of 
the  donor,  and  although  he  underlet  part  of  the 
house  to  the  parish  at  an  annual  rent.  Rex  v, 
Lahenheath,  2  D.  &  B.  816  ;  1  B.  &  C.  531. 

A  contract  for  a  standing-place  in  another's 
mill  for  a  carding  machine  (the  party's  own.  pro- 
perty), which  was  fastened  to  the  floor  and  the 
roof,  for  the  purpose  of  being  worked  by  the 
steam-engine  of  the  mill,  for  which  the  party 
was  to  give  20/.  a  year,  with  liberty  to  quit  on 
three  months'  notice,  is  not  a  taking  of  a  tene- 
ment, but  a  mere  licence  to  use  the  machinery 
of  the  miU.    Rex  v.  Mellor,  2  East,  189. 

The  renting  by  a  needle-maker  of  certain  run- 
ners in  another's  mill,  together  with  a  packeting- 
room,  of  all  which  he  had  the  exclusive  use  (a 
runner  being  a  piece  of  machinery  for  scouring 
needles,  screwed  down  to  the  floor  of  the  mill), 
the  whole  being  of  the  annual  value  of  above  10/., 
including  the  separate  value  of  the  runners,  is 
not  the  taking  of  a  tenement  whereby  a  settle- 
ment can  be  gained.  Rex  v.  Tardebigg,  1  East, 
528. 

A.  agreM  with  B.,  on  B.'s  taking  a  farm  of  C. 
of  the  yearly  value  of  120/.,  to  become  joint 
partner  with  B.  in  the  stock  and  farm ;  but 
there  was  no  agreement  between  A.  and  C. : — 
Held,  that  A.,  who  lived  with  B.  on  the  farm 
more  than  forty  days,  thereby  gained  a  settle- 
ment.   Rex  V.  Seamer,  6  T.  B.  654. 


Tolls.] — ^Where  five  persons,  as  members  of  a 
managing  committee  of  a  corporation,  who  were 
proprietors  of  a  bridge  and  the  tolls,  demised  the 


toll-house  and  tolls  to  the  pauper  for  one  year, 
reserving  a  rent  to  the  corporation,  and  a  power 
of  re-entry,  but  the  demise  was  not  under  the 
corporation  seal,  but  only  under  the  seals  of  the 
five  individual  members  : — Held,  that  the  pauper 
did  not  gain  a  settlement  by  occupying  the  toll- 
house and  tolls  above  forty  days,  and  that  his 
having  paid  rent  for  the  same  made  no  difference, 
the  annual  value  of  the  toll-house  without  the 
tolls  not  exceeding  5/,  Rex  v.  iVbr^A  Duffield, 
3  M.  &  S.  247.  And  see  Rex  v.  Rotoness.  4  M. 
&  S.  210. 

Where  the  lessee  of  tolls  and  a  toll-house  of  a 
navigation  underlet  the  same  for  the  remainder 
of  a  term  of  three  years,  at  the  annual  rent  of 
42/.,  and  the  under-lessee  occapied  them  for 
upwards  of  a  year,  and  paid  a  year's  rent,  and 
the  toll-house  had  always  been  used  as  a  public- 
house,  as  well  as  for  the  collection  of  tolls,  and 
was  worth  25/.  a  year  if  let  as  a  public-house 
without  the  tolls,  and  4/.  a  year  if  not  so  let : — 
Held,  that  the  under-lessee  did  not  gain  any 
settlement  by  the  renting  of  a  tenement,  inas- 
much as  he  was  a  person  renting  the  tolls«  and 
residing  in  a  ^^oll-house  of  a  navigation,  within 
54  Geo.  3,  c.  170,  s.  5.  Rex  v.  St.  Awlrew-the^ 
Leas,  10  B.  &  C.  742. 

Benting  the  tolls  of  a  bridge,  vested  by  act  of 
parliament  in  a  company  of  proprietors,  who  are 
declared  a  corporation,  will  confer  a  settlement, 
although  the  tolls  are  made  personal  estate,  and 
the  renting  is  not  stated  to  be  by  deed.  Rex  v. 
Bubwith,  1  M.  &  S.  514. 

The  13  Geo.  3,  c.  84,  s.  56,  does  not  extend  to 
the  tolls  of  a  bridge,  which  bridge  does  not 
appear  to  be  part  of  the  tampike  road.    lb. 

One  may  gain  a  settlement  by  renting  a  tene- 
ment of  above  10/.  a  year  in  the  parish  where  he 
resided,  though  such  residence  was  in  a  turnpike- 
house,  as  servant  to  the  collector  for  whom  he 
received  the  tolls ;  for  13  Geo.  3,  c.  84,  s.  56, 
only  says  that  "  no  toll-keeper  or  person  renting 
the  tolls  and  residing  in  the  toll-house  shall 
thereby  gain  a  settlement,"  i.  e.  by  such  taking  of 
the  toll-house,  or  renting  the  tolls.  Rex  v.  Den- 
bigh, 5  East,  333 ;  1  Smith,  506. 


Under  6  Geo.  4,  e.  57,  8.  2.]— A  pauper  took  a 
tenement,  consisting  of  a  house-place,  a  chamber 
over  it,  and  above  thafb  garret,  which  extended 
over  the  lower  rooms  in  the  adjoining  house. 
He  afterwards  took  the  adjoining  house,  in  addi- 
tion to  the  rest  of  the  premises,  from  the  same 
landlord,  for  a  year,  at  10/.  rent  The  whole 
was  under  the  same  roof,  though  there  was  no 
internal  communication.  He  dwelt  in  that  part 
which  he  first  hired,  and  put  a  journeyman  to 
work  in  the  other: — Held,  that  he  gained  a 
settlement  under  6  Geo.  4,  c.  57,  by  renting  a 
tenement  consisting  of  a  distinct  building.  Rex 
V.  MacolesMd,  2  B.  &  Ad.  870. 

A  shop  held  jointly  with  an  adjoining  house  is 
not  to  be  considered  as  a  distinct  and  a  separate 
building.  Rex  y.  RickingluUl  Su^perior,  1  N.  & 
M.47. 

A  settlement  may  be  gained  by  renting  a  tene- 
ment, although  the  property  rented  and  occupied 
consists  partly  of  a  dwelling-house  and  partly  of 
a  building  hired  at  different  times,  under  differ- 
ent landlords.  Rex  v.  Tadcaster,  1  N.  &  M. 
467  ;  4  B.  &  Ad.  703. 

W.  rented  and  occupied  the  middle  floor  of  a 
house.  Two  outer  doors,  and  some  steps  which 
gave  access  to  that  floor,  were  appropriated  to 
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him  exclusively.  A  separate  flight  of  steps,  on 
the  outside  of  the  house,  led  by  a  different  outer 
door  to  a  passage  on  the  middle  floor,  from  which 

gassage  a  tenant  occupying  the  upper  floor  reached 
is  premises  by  a  staircase  of  his  own.  One  of 
W.'s  rooms  opened  into  this  passage,  and  W. 
could  not  reach  that  room  but  by  going  up  the 
last-mentioned  steps,  and  along  the  passage,  or 
by  crossing  the  passage  from  his  other  rooms,  by 
a  door  in  one  of  them,  which  was  usually  locked. 
All  the  last-mentioned  rooms  communicated  with 
each  other,  and  with  both  the  doors  appropriated 
to  W. : — Held,  that  the  premises  occupied  by  W. 
were  a  separate  and  distinct  dwelling-house,  by 
renting  which  a  settlement  might  be  gained. 
Hex  V.  Great  and  Little  Vstoorth  and  North 
JBiddiok,  5  A.  &  B.  261 ;  6  N.  &  M.  811  ;  2  H.  & 
W.  100. 

A  pauper  rented  a  ground  floor  of  |k  house,  con- 
sisting of  a  shop  and  two  rooms ;  the  shop  opened 
into  a  passage,  at  one  end  of  which  was  a  front 
entrance  into  the  street,  and  at  the  other  end  a 
back  entrance  into  a  yaid  ;  the  shop  and  rooms 
communicated  internally  with  each  other.  The 
upper  floor  of  the  house  was  let  to  another  tenant, 
and  was  entered  by  an  outside  staircase  leading 
from  the  back  yard.  The  tenant  of  the  upper 
floor  had  the  right  of  using  the  passage  on  the 
ground  floor,  and  had  a  key  of  the  front  door  : — 
Held,  that  the  pauper  did  not  gain  a  settlement 
by  renting  a  separate  and  distinct  dwelling-house 
within  6  Geo.  4,  c.  67,  s.  2.  Reg,  v.  Mtwtck 
(^Townthip),  30  L.  J.,  M.  C.  66  ;  7  Jur.,N.  S.  45  ; 
3  L.  T.  321. 

The  words  "  separate  and  distinct "  in  6  Geo. 
4,  c.  67  and  1  Will.  4,  c.  18,  operate  to  exclude  an 
occupation  of  one  tenement  jointly  with  another 
person  and  not  with  another  house.  Rex  ▼. 
Wootton,  3  N.  &  M.  312  ;  1  A.  &  E.  232. 

The  words  "  separate  and  distinct,"  in  6  Geo.  4, 
c.  57,  s.  2,  do  not  extend  to  land.  Reg.  v.  St. 
Lawrence,  Applehy,  6  Q.  B.  842  ;  D.  &  M.  394  ; 
1  New  Sess.  Cass.  486  ;  14  L.  J.,  M.  C.  56  ;  9  Jur. 
249. 

b.  Value  of  Tenement. 

ITnder  13  &  14  Car.  2,  e.  12.]— A  pauper  rented 
■a  cottage  and  premises,  including  a  ferry,  with  the 
use  of  a  boat  and  line  across  an  adjoining  river. 
The  premises,  without  the  ferry,  were  not  worth 
\0l.  a  year  : — Held,  that  the  ferry  might  be  in- 
cluded in  order  to  make  up  the  necessary  value  ; 
and  that,  supposing  the  boat  and  line  to  be  dis- 
tinct personal  chattels,  the  court  would  not  pre- 
sume that  the  value  of  the  tenement  would  be 
insufficient  without  them,  upon  a  case  reserved 
which  did  not  shew  such  Insufficiency.  Reg.  v. 
Fladbury,  10  A.  &  E.  706  ;  2  P.  &  D.  471 ;  3  Jur. 
1103. 

Where  a  pauper  was  possessed  of  lands  of  the 
annual  value  of  lOZ.  in  the  parish  of  A.,  and 
afterwards,  for  the  space  of  forty  days  during  the 
same  time,  occupied  a  cottage  in  the  parish  of  B. 
of  the  annual  value  of  11. 10^.,  under  an  agree- 
ment for  the  purchase  of  it  for  ten  guineas,  he 
gained  a  settlement  in  B.,  as  by  residing  on  a 
tenement  of  107.  per  annum.  Rex  v.  Culmitock, 
6  T.  R.  730. 

A  tenement  found  to  be  of  the  value  of  4«.  a 
week,  and  to  be  demisable  at  all  times  of  the 
year,  if  let  by  the  week,  but  not  to  be  of  the 
value  of  lOZ.  a  year  to  be  let  by  the  year,  cannot 
confer  a  settlement  on  the  occupier  by  residence 


thereon  for  forty  days.  Rex  v.  Hellingly^  10 
East,  41. 

The  value  of  a  tenement,  in  respect  of  acquiring 
a  settlement,  was  to  be  taken  as  of  the  time  when 
the  party  came  to  settle  on  it  Rex  v.  Aston,  6 
M.  k  S.  54. 

A  pauper  rented  land  in  A.  of  the  annual  value 
of  6Z.  10«.  6<2.,  and  built  on  part  of  it  a  post  wind- 
mill at  the  expense  of  120^.,  which,  by  agreement 
with  his  landlord,  he  was  to  be  at  liberty  to  re- 
move at  pleasure ;  he  let  the  mill  for  a  part  of 
the  time  at  the  rent  of  9Z.  per  annum  : — Held, 
that  this  was  not  the  taking  of  a  tenement  of 
lOl.  a  year.    Rex  v.  Londonthorpe,  6  T.  B.  377. 

The  t^ing  of  a  tenement,  wnich,  by  having 
been  cropped  by  the  landlord  with  clover  and 
grass  seeds,  when  let  to  the  tenant,  was  worth 
lOZ.  a  year,  but  without  that  circumstance  would 
have  been  of  much  less  annual  value,  will  confer 
a  settlement.    Rex  v.  Purley,  16  East,  126. 

The  renting  of  twenty-seven  perches  of  land 
for  growing  potatoes,  at  the  price  of  2s,  6d.  per 
perch,  amounting  to  3Z.  7s.  6d.y  under  an  agree- 
ment with  the  landlord  that  he  should  furnish 
the  tenant  with  manure  sufficient  for  the  culture 
of  potatoes,  was  a  renting  at  the  price  above 
mentioned,  although  the  manure  was  not  fur- 
nished until  after  the  holding  commenced,  and 
the  value  of  the  land  to  be  let  per  acre  on  the 
ordinary  terms  of  husbandry  usual  in  letting 
farms,  according  to  the  course  of  good  husbandry, 
did  not  exceed  4Z.  per  acre  ;  but  when  let  on  the 
terms  above  mentioned,  it  was  of  the  value  of 
2s.  6d.  per  perch.  Rex  v.  Poniton-with-Flam' 
head,  6  M.  &  S.  252. 

A  pauper  took  of  one  A.  a  field  of  potatoes,  at 
the  rent  of  121.  A.  agreed  to  supply  lime  and 
manure,  and  to  give  the  field  three  ^loughings  to 
prepare  it  for  planting  potatoes,  without  which 
the  field  would  have  been  worth  less  than  10/.  a 
year.  About  a  week  after  the  agreement  the 
pauper  entered  upon  the  land,  it  having  been 
only  once  ploughed,  and  no  lime  or  manure 
having  been  supplied,  but  A.  performed  ^1  he 
had  agreed  to  do  before  the  pauper  planted  his 
potatoes,  and  the  field  was  then  worth  12/.  a 
year  : — Held,  that  as  by  contract  the  land  was  to 
be  made  of  the  value  of  10/.  a  year  at  the  land- 
lord's expense,  the  tenement  was  of  that  value 
within  the  statute,  when  the  pauper  came  to 
settle,  though  the  improvement  was  not  com- 
pleted until  after  he  entered.  Rex  v.  JSuwtsham, 
2  B.  &  Ad.  503. 

A.,  in  1769,  inclosed  a  piece  of  land  from  the 
waste,  and  built  a  cottage  thereon,  in  which  he 
resided  sixty  years.  During  the  whole  time  a 
yearly  rent  of  2s.  6d.  was  paid  by  A.  to  the  lord 
of  the  manor  for  the  cottage ;  and,  on  a  further 
Inclosure  of  land  for  a  garden,  the  rent  was  in- 
creased to  3«.  : — Held,  that  A.  gained  no  settle- 
ment thereby.  Reg.  v.  Cuddington,  2  New  Sess. 
Cas.  10  ;  14  L.  J.,  M.  C.  182. 

ITnder  6  Oeo.  4,  e.  67,  s.  2.]— The  hiring  of  a 
house  at  10/.  a  year,  the  landlord  paying  all 
levies  and  rates  chargeable  on  the  house,  is  a 
sufficient  hiring  and  renting  of  a  tenement  at 
and  for  the  sum  of  10/.  a  year  at  the  least.  Rex 
V.  Tliumiaston,  Sotithend!l  B.  &  Ad.  731. 

A  hiring  and  occupation  at  the  rent  of  10/.  a 
year,  will  give  a  settlement,  though  the  landlord 
pays  the  taxes  and  the  tithes  due  in  respect  of 
the  premises,  which  if  deducted  from  rent  would 
reduce  it  below  10/.  per  year.    Reg,  v.  St.  John 
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Bedwardine  (Ju^tiees^,  3  N.  &  P.  302  ;  8  A.  &  E. 
192. 

A  tenement,  consisting  of  a  dwelling-house 
and  thirty-two  acres  of  land,  was  hired  and 
occupied  for  a  year,  at  an  annual  rent  of  201,^ 
and  a  year's  rent  paid.  Twenty-seven  acres  of 
the  land  were  situate  in  the  township  of  N.,  and 
five  acres  within  that  of  P. : — Held,  that  evi- 
dence was  admissible,  notwithstanding  6  Qeo.  4, 
c  57,  to  shew  how  much  of  the  entire  annual 
rent  of  201.  was  paid  in  respect  of  the  land  in  N. 
Jlex  V.  PickeHng,  2  B.  &  Ad.  267. 

If,  in  proof  of  a  settlement  by  renting  a  tene- 
ment, a  writing,  not  under  seal,  is  produced, 
demising  land,  and  i^so  professing  to  demise  in- 
corporeal hereditaments  at  an  entire  rent,  evi- 
dence may  be  given  to  shew  how  much  of  such 
rent  the  land  was  worth  ;  and  if  the  amount  is 
10/.  a  year,  and  the  land  has  been  occupied,  and 
rent  paid,  the  settlement  is  good.  Heg,  v.  Hock- 
tooHhy,  7  A.  &  E.  492 ;  2  N.  &  P.  382. 

A  pauper  rented  a  house  separately,  and  occu- 
pied another  building  jointly  with  another 
person  ;  the  two  tenements  being  together,  but 
not  alone,  of  sufficient  annual  value  : — Held,  that 
a  settlement  was  not  gained.  Ileg,Y,  Oaver^' 
wall,  1  P.  &  D.  426  ;  10  A.  &  E.  270  ;  3  Jur.  480. 

A  party  gains  a  settlement  who  rented  two 
dwelling-houses  in  different  parts  of  the  same 
parish,  for  a  year,  at  a  yearly  rent  of  less  than 
102.  each,  but  together  exceeding  that  amount, 
although  he  only  occupied  one  himself  and 
underlet  the  other.  Rex  v.  Wootton,  3  N.  &  M. 
312  ;  1  A.  &  E.  232. 


c.  AnnTial  Tenancy. 

What  is.] — In  December,  1825,  a  house  was 
hired  at  twenty  guineas  a  year,  the  rent  to  be 
paid  weekly,  and  either  landlord  or  tenant  to  be 
at  liberty  to  determine  the  tenancy  at  three 
months*  notice  from  any  quarter-day : — Held, 
that  this  was  a  renting  of  a  tenement  for  one 
whole  year,  and  that  the  pauper,  having  occupied 
the  same,  and  paid  the  rent  for  a  year,  gained  a 
settlement.  Rex  v.  Herstmonceaux,  7  B.  &  G. 
551 ;  1  M.  &  R.  426. 

A  pauper  took  a  house  "  for  the  term  of  six 
months  from  the  1st  January,  and  so  on  for  six 
months  to  six  months,  until  one  of  the  parties 
should  give  six  calendar  months'  notice  in  writ- 
ing to  determine  the  tenancy,  at  the  rent  of  132. 
for  six  months,  the  first  payment  to  be  made  on 
the  1st  July  :" — Held,  that  this  was  a  sufficient 
taking  for  a  year.  Rex  v.  Cliawton,  1  Q.  B.  247  ; 
4  P.  &  U.  525  ;  5  Jur.  245. 

In  June,  1844,  A.,  in  partnership  with  W., 
rented  and  enter^  into  possession  of  three  acres 
of  land,  in  order  to  sink  a  coal  pit,  at  a  yearly 
rent  of  1252.  an  acre  for  the  coal,  and  50^.  an 
acre  for  the  surface.  The  rent  for  the  coal  was 
not  to  commence  until  after  the  coal  was  reached, 
and  the  first  half-year's  coal  rent  was  to  be  paid 
six  months  after  that  time.  The  coal  was  reached 
in  December,  1844,  and  in  June,  1845,  A.  and  his 
partner  paid  half -a-year's  rent  for  the  coal,  and 
one  year  s  rent  for  the  surface.  In  September, 
1845,  the  pit  fell  in,  and  the  coal  and  land  were 
given  up.  From  June,  1844,  to  September,  1846, 
A.  rented  and  occupied  a  cottage  at  52.  lOs.  a 
year,  and  paid  the  rent  :-r-Held,  Uiat  A.  did  not 
gain  a  settlement  by  renting  a  tenement  under 
6  Geo.  4,  c.  57,  s.  2.    Reg,  v.  West  Ard^ley,  4 


B.  &  S.  95  ;  32  L.  J.,  M.  C.  255  ;  9  Jur.,  N.  S. 
1287  ;  11  W.  E.  777. 

A.  entered  into  an  agreement  to  take  a  house 
from  the  25th  of  March,  1858,  at  the  monthly 
rent  of  12.  16«.  8^.,  and  to  pay  all  tenant's  rates 
and  taxes ;  it  being  further  agreed  that  a  month's 
notice,  to  expire .  either  on  the  25th  of  March, 
25th  of  June,  25th  of  September,  or  the  25th  of 
December,  should  be  a  good  and  sufficient  notice 
on  either  side  to  determine  the  tenancy.  He 
entered  upon  and  occupied  the  house  for  a  period 
of  two  years  and  a  quarter,  paying  rent  and  poor 
rates  : — Held,  that  this  amounted  to  a  tenancy 
for  a  year,  and  that  A.  thereby  gained  a  settle- 
ment. Reg.  V.  St.  CHles  without^  Cripplegate,  4 
B.  k  S.  509 ;  33  L.  J.,  M.  C.  3  ;  10  Jur.,  N.  S. 
205  ;  9  L.  T.  411 ;  12  W.  R.  125. 

By  an  agreement,  dated  December  2nd,  1869,  a 
cottage  was  let  by  A.  to  B.  for  three  months, 
from  the  25th  of  December,  1859,  at  the  yearly 
rent  of  182.,  the  first  monthly  payment  to  be 
made  on  the  25th  of  January,  1860 ;  three 
months'  ndtice  from  either  party  to  the  other 
to  be  a  sufficient  notice  to  quit.  B.  having 
occupied  the  cottage  for  eighteen  months  under 
this  agreement : — Held,  that  he  gained  a  settle- 
ment by  renting  a  tenement  for  one  whole  year. 
Willesden  {Overseers)  v.  Paddiiigtorn.ifiterseers), 
3  B.  &  S.  593  ;  32  L.  J.,  M.  C.  109  ;  9  Jur.,  N.  B. 
874  ;  11  W.  R.  425. 

The  tenant  of  a  public-house  had  agreed  to 
hold  it  for  the  term  of  three  calendar  months 
thenceforth  next  ensuing,  at  the  rent  or  sum  of 
152.  per  quarter ;  the  landlord  agreeing  that  he 
should  continue  to  occupy  the  premises  as  tenant 
from  quarter  to  quarter  at  the  like  rent,  until  the 
receiving  or  giving  three  months'  notice  to  quit 
by  either  of  the  parties,  ending  at  one  of  the 
usual  quarter  days  in  the  year : — ^Held,  that  this 
agreement  did  not  constitute  a  yearly  hiring  of  a 
tenement  for  the  sum  of  102.  a  year  at  the  least, 
within  6  Geo.  4,  c.'57,  s.  2 ;  and  that,  therefore, 
the  occupation  did  not  give  the  tenant  a  settle- 
ment. Reg,  V.  Norwich  Inoorjporation,  30  L.  T. 
704. 

When  it  appears  from  the  terms  on  which  pre- 
mises are  let  that  the  parties  contemplated  origi- 
nally that  the  holding  would  endure  for  a  year, 
though  it  might  be  put  an  end  to  before  the  ex- 
piration of  that  time,  and  the  tenant  occupies 
for  a  year  under  the  agreement,  a  settlement  is 
gained  by  renting  a  tenement  under  6  Geo.  4, 
c.  67,  s.  2.  Hastings  Union  v.  St.  James,  Clerken,' 
toell,  1  L.  R.,  Q.  B.  38 ;  35  L.  J.,  M.  C.  66 ;  11 
Jur.,  N.  S.  977  ;  13  L.  T.  362  ;  14  W.  B.  175  ;  6 
B.  &  S.  914. 

d.  Occupation  and  Beaidenoe. 

Under  13  ft  14  Car.  2,  o.  12.]— C.  applied  to 

A.  to  take  a  tenement,  but  was  refused  unless  B. 
would  become  joint  tenant  with  him.  B.  con- 
senting thereto,  A.  let  the  tenement  to  B.  and  C, 
as  joint  tenants,  at  the  yearly  rent  of  172.  lis. ; 
and  shortly  afterwards  C.  alone  entered  into  the 
occupation  thereof,  and  so  continued  for  five 
years  without  any  benefit  to,  or  interference  by, 

B.  C.  paid  the  whole  rent,  though  the  name  of 
B.  was  inserted  as  joint  tenant  with  C.  in  the 
receipts  : — Held,  that  the  demise  being  joint,  C. 
did  not  gain  a  settlement  by  coming  to  settle 
upon  a  tenement  of  102.  a  year  within  13  &  14 
Car.  2,  c.  12,  s.  1.  Rex  v.  Aherdaron,  1  G.  &  D. 
178  J  1  Q.  B.  671 ;  6  Jur.  483. 


1459 


POOR  LAW — Settlement  of  Paupers, 


1460 


A  pauper,  on  the  1st  of  November,  1813,  came 
to  reside  on  a  tenement  of  the  yearly  value  of 
10/.  The  bargain  with  the  owner  was,  that  the 
pauper  should  live  a  month  in  it  for  nothing,  on 
trial ;  and  that,  if  on  that  trial,  be  liked  it,  he 
should  take  it  at  Martinmas,  at  the  yearly  rent 
of  lU.  The  pauper  resided  on  it  for  a  month  on 
trial,  and  then  took  it  at  the  rent  agreed  upon, 
and,  without  any  interruption  in  the  residence, 
continued  on  it  for  the  following  month  : — Held, 
that  he  thereby  gained  a  settlement.  Rex  v. 
HeUliam,  2  B.  &  Ad.  620. 

A  residence  under  an  order  of  suspension  can- 
not be  taken  into  the  account,  in  the  computa- 
tion of  the  period  of  occupation,  in  order  to  gain 
a  settlement  bv  renting  a  tenement.  Rex  v.  St, 
John,  Hackney,  4  N.  &  M.  336  j  2  A.  &  E.  648. 

In  order  to  gain  a  settlement  by  forty  days* 
residence  on  a  tenement  of  a  yearly  value  of  10/., 
the  party  must  stand  in  the  relation  of  a  tenant 
to  the  premises  during  the  whole  time.  R^x  v. 
8<nah  Lynn,  5  T.  R.  664. 

A  pauper  rented  a  house  at  a  rent'above  10/., 
from  Michaelmas,  1832,  to  Michaelmas,  1833. 
He  occupied  it  for  the  whole  year,  and  in  July 
paid  a  half-year's  rent.  He  continued  to  occupy 
the  house  until  6th  December,  1833,  without 
paying  any  more  rent.  On  that  day  he  was 
removed  by  an  order  to  another  parish.  On  the 
8th  December,  1833,  he  return^  to  the  house 
and  remained  there  until  27th  January,  1834. 
The  order  of  removal  was  appealed  against  and 
confirmed  on  the  Ist  January,  1834.  On  the 
11th  December,  during  the  pendency  of  the 
appeal,  the  pauper  paid  the  half-year's  rent  due 
at  Michaelmas  : — Held,  that  the  pauper  gained 
a  settlement  by  renting  a  tenement,  notwith- 
standing the  order  of  removal.  Rex  v. 
Willimyhhy,  5  N.  &  M.  457  ;  4  A.  &  E.  143. 

Where  M.  was  tenant  of  and  residing  in  a  cot- 
tage, at  a  weekly  rent  of  1*.,  she  married  W. 
From  and  after  the  marriage*hc  resided  with  her 
and  occupied  the  cottage  for  seven  years,  during 
which  he  paid  the  weekly  rent : — Held,  that  the 
residence  of  W.  for  forty  days,  without  a  deter- 
mination of  the  weekly  tenancy,  conferred  a 
settlement  by  Estate  upon  him.  Reg.  v.  Thorn' 
ton  (Towtiship),  2  El.  &  Bl.  788  ;  29  L.  J.,  M.  C. 
162  ;  6  jur.,  N.  S.  799  ;  8  W.  R.  435. 

A  pauper  employed  as  a  labourer  by  the  Board 
of  Owlnance,  having  previously  occupied  a  house 
at  an  annual  rent  of  71,  which  was  then  pur- 
chased by  the  Board,  still  continued  to  reside  in 
part  of  the  premises  at  a  weekly  rent  of  two 
shillings,  which  was  deducted  out  of  his  wages, 
and  during  such  last  occupation  he  also  occupied 
a  shop  (the  shop  and  house  together  being  of  the 
annual  value  of  10/.),  and  upon  his  dismissal 
from  his  employment  he  gave  up  possession  of 
the  house  as  required : — Held,  that  his  last 
occupation  of  the  house  was  not  as  tenant,  but 
as  servant,  and  that  no  settlement  was  thereby 
gained.     Rex  v.  Cheshvnt,  1  B.  &  A.  473. 

A  settlement  claimed  under  13  &  14  Car.  2, 
c.  12,  s.  1,  by  coming  to  settle  on  a  tenement 
of  the  yearly  valoe  of  10/.  in  right  of  the  pau- 
per's own  estate  in  it,  is  a  settlement  by  posses- 
sion of  an  estate  within  the  meaning  of  that  act. 
Reff,  V.  St,  Gilen-ifi'the-FieldSj  1  G.  &  D.  557  ;  2 
Q.  B.  446  ;  6  Jur.  192. 

ITnder  6  Gtoo.  4,  e.  57,  i.  2.]  —  Under  this 
statute  a  pauper  who  rented  a  dwelling-house  at 
the  yearly  rent  of  10/.,  and  resided  in  it,  but 


underlet  part,  thereby  gained  a  settlement. 
Rex  V.  Ditohmty  9  B.  &  C.  176 ;  4  M.  &  R.  151. 

So  a  pauper  who  rented  for  a  year  a  dwelling- 
house  and  land  at  a  rent  exceeding  10/.  per  an- 
num, which  was  actually  paid,  but  who  underlet 
the  land,  gained  a  settlement.  Rex  v.  Great 
Bentley,  10  B.  &  C.  520.  And  see  Rm  v. 
Macclenjield,  2  B.  &  Ad.  870. 

Land  rented  and  occupied  from  Lady-day  to 
Lady-day,  and  a  cottage  rented  and  occupied 
from  May-day  to  May-day,  under  a  joint  demise 
at  10/.,  confer  a  settlement  under  6  Geo.  4,  c.  57, 
s.  2.  Rex  y.  Ormoshy,  1  N.  &  M.  28  ;  4  B.  &  Ad. 
215. 

A  settlement  was  gained  under  6  Geo.  4,  c.  57, 
by  renting  two  distinct  dwelling-houses,  although 
only  one  was  actually  occupied  by  the  party  him- 
self. Rex  y.  Iwr,  3  N.  &  M.  27  ;  1  A.  &  E. 
228. 

A.  demised  by  deed  to  B.  and  C.  jointly,  at  16/. 
a  year.  B.  occupied  and  paid  the  rent  and  the 
rates  : — Held,  that  B.  did  not  gain  a  settlement 
either  by  renting  a  tenement  or  by  being  rated 
and  paying  the  rates.    Rex  v.  Great  Wakcringj 

3  N.  &  M.  47  ;  5  B.  &  Ad.  971. 

A.  and  B.  jointly  occupied  land  at  an  annual 
rent  of  60/. : — ^Held,  that  A.,  having  complied 
with  the  provisions  of  the  act  in  other  respects, 
obtained  a  settlement  by  renting  a  tenement. 
Reg.  V.  St.  Lawrence  Appleiby,  6  Q.  B.  842 ;  D. 
&  M.  394  ;  14  L.  J.,  M.  C.  56  ;  9  Jur.  249. 

ITnder  1  Will.  4,  e.  18.] — To  give  a  settlement 
since  this  act,  there  must  be  an  occupation  in  fact 
of  the  whole  dwelling-house  by  the  party  hiring 
the  same.  Rex  v.  ^,  Nicholas,  Rochester,  5  B. 
&  Ad.  219  ;  3  N.  &  M.  21. 

Although  it  consists  of  more  dwelling-houses 
than  one,  and  the  single  house  occupied  is  worth 
more  than  10/.  of  the  whole  rent.  Rex  v.  Berks- 
well,  6  A.  &  E.  282  ;  1  N.  &  P.  432 ;  W.,  W.  &  D. 
30  ;  1  Jur.  39. 

A  pauper  rented  two  distinct  cottages  at  14/.  a 
year,  and  underlet  one  at  a  rent  of  4/.  a  year  : — 
Held,  that  he  gained  rio  settlement  under 
1  Will.  4,  c.  18,  by  which,  to  gain  a  settlement, 
the  subject  of  the  renting  must  all  be  occupied 
by  the  pauper.    Ih. 

Where  the  hirer  of  a  tenement  consisting  of  a 
house  and  land,  sells  the  growing  crops  before 
the  expiration  of  the  year,  and  retains  possession 
of  the  house  only,  he  is  not  the  occupier  of  the 
tenement  during  the  whole  year,  so  as  to  gain 
a  settlement.    Rex  y.  Pakejield,  6  N.  &  M.  16  ; 

4  A.  &  E.  612  ;  1  H.  &  W.  697. 

Where  a  pauper  took  a  messuage,  consisting  of 
two  tenements,  at  a  rent  of  60/.  payable  half 
yearly,  and  during  the  year's  occupation  underlet 
three  rooms  to  a  person,  who  had  the  exclusive 
occupation  of  them  for  three  weeks,  for  which  he 
paid  8/.,  and  a  front  shop  to  another  person,  who 
had  the  exclusive  occupation  of  it  for  a  week  : — 
Held,  that  he  did  not  gain  a  settlement.  Rex 
V.  St.  Nicholas,  Colcliester,  4  N.  &  M.  422  ;  2  A.  & 
E.  599  ;  1  H.  &  W.  47. 

A  settlement  may  be  gained  by  a  party  hiring 
a  house  and  residing  in  it  for  a  year,  notwith- 
standing that  he  is  in  the  habit  of  taking  in 
persons  to  sleep  in  some  of  the  rooms ;  sometimes 
letting  a  bed  and  sometimes  half  a  bed,  generally 
by  the  night  only,  but  occasionally  by  the  week; 
such  persons  having  no  right  to  the  rooms  during 
the  day,  and  he  retaining  the  keys  of  all  the 
rooms,  and  having  constant  access  to  and  con- 
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trol  oyer  the  whole  house.  Rex  v.  jS^.  Oiles-in' 
the'Field».  6  N.  &  M.  6  ;  4  A,  &  E.  495  ;  1  H.  & 
W.  693. 

No  settlement  is  gained  by  occupying  the  same 
tenement  for  a  continuous  year,  the  occupation 
during  part  of  the  year  being  under  one  hiring, 
and  during  the  remainder  under  another  hiring 
for  a  year.  Rex  v.  Banbury ,  1  A.  &  £.  136  ;  3 
N.  &  M.  292. 

W.  was  minister  of  a  Wesleyan  congregation, 
the  practice  of  which  was,  that  certain  members 
were  appointed  circuit  stewards,  whose  duty  it 
was  to  take  houses  for  their  ministers  officiating 
within  such  circuit,  and  to  furnish  the  same ; 
sometimes  they  paid  the  rent,  and  sometimes  the 
minister,  but  in  the  latter  case  the  amount  paid 
by  the  minister  was  repaid  to  him  by  the  circuit 
stewards ;  also  the  rates  and  taxes  paid  by  the 
minister  were  repaid  to  him  by  the  circuit 
stewards.  It  is  the  custom  of  the  Wesleyans  to 
appoint  their  ministers  in  a  given  place  for  one 
year  certain.  W.  occupied  for  more  than  a  year 
a  house  which  had  been  taken  for  him  in  accord- 
ance with  the  practice,  and  paid  the  rent,  and 
was  rated  to  and  paid  the  poor  rate  ;  the  rent 
and  poor  rate  were  repaid  to  him  : — Held,  that 
he  did  not  gain  a  settlement  either  by  renting  a 
tenement  or  by  payment  of  rates  under  6  Geo.  4, 
c.  67,  s.  2,  and  1  Will.  4,  c.  18,  s.  1.  Tiverton 
(Overseers')  v.  Mangotsfield  (^Overseers)^  3  El.  k 
El.  555  ;  30  L.  J.,  M.  C.  79  ;  7  Jur.,  N.  S.  209  ; 
3  L.  T.  696. 

The  general  rule  of  law,  that  the  fraction  of  a 
day  is  not  to  be  regarded,  applies  to'  the  compu- 
tation of  a  year  for  the  purpose  of  conferring  a 
settlement  by  renting  a  tenement.  Reg,  v.  St, 
Mary,  Warmok,  1  El.  &  Bl.  816  ;  22  L.  J.,  M.  C. 
100;  17  Jur.  561. 

C.  entei-ed  upon  the  occupation  of  premises 
about  twelve  o'clock  on  the  30th  September, 
1850,  and  in  the  evening  of  the  same  day  signed 
an  agreement  stating  that  the  terms  on  which 
he  had  taken  the  premises  from  that  day  were, 
amongst  others,  that  "  the  tenancy  is  for  one 
year,  commencing  on  the  30th  September  in- 
stant.'* He  continued  in  the  occupation  of  the 
premises  until  the  29th  September,  1851,  and 
about  four  o'clock  on  that  day,  imder  a  previous 
arrangement  to  that  effect,  gave  up  complete 
possession  to  an  incoming  tenant: — Held,  that 
there  had  been  an  occupation  by  C.  "for  one 
whole  year  at  the  least,"  so  as  to  confer  a  settle- 
ment under  the  1  Will.  4,  c.  18.    lb. 


e.   Pairment  of  Bent. 

ITnder  6  Oeo.  4,  e.  57.] — No  settlement  can 
be  acquired  since  6  Geo.  4,  c.  57,  by  renting  a 
tenement,  unless  the  entire  rent  for  one  whole 
year,  whatever  its  amount,  is  actually  paid.  Rex 
V.  Ashby-de-la-Hay,  2  M.  &  R.  21 ;  S,  6*.,  nom. 
Rex  V.  Ashley  Hay,  8  B.  &  C.  27  ;  S.  P.,  Rex  v. 
Ramsgate,  6  B.  &  C.  712  ;  9  D.  &  R.  688. 

To  acquire  a  settlement  by  renting  a  tenement 
under  6  Geo.  4.  c.  57,  s.  2,  the  renting  need  be 
bona  fide  only  as  between  the  landlord  and 
tenant ;  and  tiie  whole  rent  need  not  be  paid 
by  the  i)crson  renting  the  tenement :  it  is 
enough  if  it  is  actually  paid.  Rex  v.  Kibworth 
JSareouH,  1  M.  &  R.  691  ;  7  B.  &  C.  790.  And 
see  Rex  v.  Ditcheat,  4  M.  &  R.  151 ;  9  B.  &  C. 
183 ;  Rex  v.  Great  Wakering,  3  N.  &  M.  47  ; 
6  B.  &  Ad.  971. 


Franda.] — ^A  pauper  being  previously  settled 
in  the  parish  of  S.,  hired  a  house  in  the  parish 
of  A.  for  a  year,  at  the  rent  of  10/.  payable 
quarterly,  and  paid  the  first  two  quarters'  rent, 
and  part  of  the  third  ;  and  having  occupied  the 
house  for  more  than  a  year,  applied  for  relief  to 
the  parish  officers  of  S.,  who  paid  the  residue  of 
the  year's  rent.  The  sessions  having  found  that  a 
payment  of  this  kind  was  fraudulent,  and  made 
with  an  intention  of  settling  the  pauper  in  the 
parish  of  A.: — Held,  that  no  settlement  was- 
gained  in  that  parish,  though  the  hiring  of  the 
house  was  bon&  fide.  Rex  v.  St.  Sejnilchre^ 
Cambridge,  1  B.  Ac  Ad.  924. 

On  the  trial  of  an  appeal,  it  appeared  that  the 
pauper,  being  settled  in  B.,  applied  to  the  officers- 
of  that  parish  for  relief,  and  they  gave  him  a 
sum  of  money  which  enabled  him  to  pay  his. 
landlord  a  year's  rent  for  a  tenement  in  A. ;. 
whereby  he  would  become  settled  in  the  latter 
parish : — ^Held,  that  it  was  a  question  of  fact 
for  the  sessions,  whether  that  payment  was- 
fraudulent;  and  if  the  justices  were  of  opinion 
that  the  money  was  paid  solely  to  enable  the 
pauper  to  gain  a  settlement  in  A.,  they  ought 
to  &id  fraud  ;  but  if  they  were  of  opinion  that 
the  money  was  paid  for  the  purpose  of  relieving 
him,  they  ought  to  negative  fraud.  Rex  v.  Til- 
Ungham,  1  B.  &  Ad.  180. 

Under  1  Will.  4,  o.  18.]— Payment  of  rent 
by  a  trustee,  out  of  the  produce  of  effects  as- 
signed to  him  by  the  tenant,  in  trust  for  the 
payment  of  the  rent  and  taxes,  and  other- 
charges  and  expenses  in  respect  of  the  land 
occupied  by  the  tenant,  and  of  debts,  is  not  a 
payment  l^  the  tenant  within  1  Will,  4,  c.  18,. 
for  the  purpose  of  gaining  a  settlement.  Rex  v.. 
Paltefield,  6  N.  &  M.  16  ;  4  A.  &  E.  612  ;  1  H.  & 
W.  697. 

A  pauper,  in  Januaiy,  1831,  hired,  and  entered 
into  occupation  of,  a  house,  as  yearly  tenant 
from  Martinmas  to  Martinmas,  at  the  annual 
rent  of  10/.,  having  agreed  with  the  outgoing 
tenant  and  the  lancUord,  to  make  himself 
answerable  for  the  then  current  half-year's  rent 
from  the  previous  Martinmas.  At  May-day,. 
1831,  the  pauper  paid  a  half-year's  rent  (5/.)^ 
and  another  5/.  at  the  following  Martinmas.. 
In  October,  1832,  he  gave  up  possession  of  the. 
house  to  one  Rhodes,  who  agreed  to  take  the 
furniture  and  fixtures  at  92.  5«.,  and  to  pay  over 
that  sum  to  the  landlord,  in  discharge  of  the 
pauper's  rent  due  from  Martinmas,  1 831 .  Rhodes 
took  possession  accordingly,  with  the  landlord's 
consent,  and  gave  the  latter  an  undertaking  to> 
pay  the  rent  tiien  due  from  the  pauper.  No  rent 
whatever  having  been  paid  by  Rhodes,  the  land- 
lord, at  Martinmas,  1833,  distrained  for  two- 
years'  rent  then  due,  and  recovered  the  whole  by 
sale  of  the  goods  in  the  house,  among  which 
were  the  fixtures  and  furniture,  which  had  be- 
longed to  the  pauper,  but  the  amount  for  which 
the  latter  was  sold  did  not  appear  : — Held,  that 
there  was  not  a  payment  of  rent  by  the  pauper  to 
satisfy  the  1  Will.  4,  c.  18,  s.  1,  and  that  no  settle- 
ment was  gained.  Reg,  v.  Melsonby,  12  A.  &  £.. 
687  ;  4  P.  &  D.  515. 

The  1  Will.  4,  c.  18,  s.  2,  which  provides  that 
where  the  yearly  rent  shall  exceed  10/.,  payment 
to  the  amount  of  102.  shall  be  deemed  sufficient 
for  the  purpose  of  gaining  a  settlement  under  6 
Geo.  4,  c.  57,  applies  to  settlements  by  paying 
rates,  as  well  as  settlements  by  renting  a  tene- 
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ment.    Beff,  v.  Brighthelm^tone^  1  Q.  B.  674  ;  1 
G.  &  D.  64. 


f.  Pairment  of  Bates  and  Tazes. 

By  whom.] — Where  there  was  evidence  that 
father  and  son,  T.  A.  and  W.  A.,  were  joint 
tenants  of  premises  of  sufficient  value  to  confer 
a  settlement  on  both,  that  the  son  only  was  in 
actual  occupation,  that  the  father  only  paid  the 
rent,  that  the  name  of  the  person  assessed  in  the 
rate-book  was  "  Mr.  A.,"  and  that  the  father  only 
paid  the  rates : — Held,  that  there  was  evidence 
to  justify  the  sessions  in  finding  that  the  son  had 
gained  a  settlement,  nnder  1  Will.  4,  c.  18,  and 
4  &  5  Will.  4,  c.  76,  s.  66,  by  occupation  and  pay- 
ment of  rent,  and  by  being  assessed  to  the  rate, 
and  payment  thereof.  Reg.  v.  Husthtoaite^  18 
Q.  B.  447 ;  21  L.  J.,  M.  C.  189;  16  Jur.  1068. 

No  settlement  is  gained  by  the  occupation  of 
a  tenement  by  reason  of  payment  of  rates  under 

3  &  4  WiU.  &  M.  c.  11,  8.  6,  if  the  payment  is 
made  by  a  party  not  authorized  by  the  occupier 
to  make  the  payment  Beg.  v.  Benjeworth,  3 
El.  &  Bl.  637  ;  2  C.  L.  R.  1540 ;  23  L.  J.,  M.  C. 
124  ;  18  Jur.  402. 

An  attorney  having  a  cottage  and  land  near 
his  residence,  allowed  his  clerk  to  occupy  them 
that  he  might  the  more  conveniently  attend  to 
the  business,  and  suffered  him  to  hold  them  rent- 
free  as  an  augmentation  of  his  salary.  The  clerk 
was  rated  as  occupier,  but  the  attorney  was 
-sometimes  called  upon  to  pay,  and  did  pay,  the 
rates,  and  when  the  clerk  paid  them,  the  attorney 
reimbursed  him  : — Held,  that  the  clerk  gained  a 
settlement  by  paying  the  public  parochial  taxes. 
Bex  V.  Lower  Heyford^  1  B.  &  Ad.  75. 

A  person  who  has  actually  paid,  but  was  not 
rated  to  the  land-tax,  does  not  gain  a  settlement. 
Bex  V.  St.  John's,  1  Dougl.  225. 

A  custom-house  officer  who  was  rated  for  his 
salary  towards  the  land-tax,  and  in  fact  paid  the 
rate  himself,  though  the  money  was  either  given 
him  beforehand  for  the  purpose,  or  allowed  to 
him  afterwards  by  the  collector,  gains  a  settle- 
ment in  the  parish  in  which  he  is  so  rated  and 
paid.    Bex  v.  Axmouth^  8  East,  383. 

A  pauper  occupied  premises  at  a  yearly  rent, 
under  an  agreement  by  which  the  landlord  was 
to  pay  all  rates.  The  rent  was  higher  on  that 
account  than  it  would  otherwise  have  been.  The 
pauper  was  assessed  to  the  poor  as  the  occupier, 
but  the  landlord  always  paid  the  rate : — Held, 
that  the  pauper  did  not  gain  a  settlement  by 
being  charged  with,  or  assessed  to,  and  paying 
the  poor  rate,  under  4  Will.  &  M.  c,  1 1,  s.  6,  or 

4  &  5  WiU.  4,  c.  76,  s.  66.  Beg,  v.  Sovth  Kilvington, 
3  G.  &  D.  157 ;  5  Q.  B.  216 ;  18  L.  J.,  M.  C.  3 ;  7 
Jur.  1108. 

A  pauper  rented  a  tenement,  and  had  paid 
poor  rates  for  it  for  a  year  ;  but  in  the  first  of 
those  rates  his  name  was  not  inserted,  the  occu- 
pant's name  being  altogether  omitted  : — Held, 
that  he  obtained  a  settlement,  within  the  words 
of  4  &  5  Will.  4,  c.  76,  s.  66,  having  been  assessed 
to  the  poor  rates,  and  having  paid  the  same  in 
•respect  of  the  tenement  for  one  year.  B^g.  v. 
Hulme,  2  G.  &  D.  682 ;  4  Q.  B.  539  ;  12  L.  J., 
M.  0.  100,  324  ;  7  Jur.  464. 

Under  3  &  4  WilL  &  M.  c.  11,  s.  6,  and  6  Geo.  4, 
«.  57,  s.  2,  a  settlement  cannot  be  gained  by 
payment  of  parochial  taxes  for  a  tenement,  not 
being  the  property  of  the  party  paying,  without  an 
^occupation  of  the  tenement  by  him  for  a  year. 


Beg.  V.  Westhury-on-Trym,  7  El.  &  Bl.  444  ;  26 
L.  J.,  M.  C.  76  ;  3  Jur.,  N.  8.  690. 

Notwithstanding  the  35  Geo.  3,  c  101,  it  is 
necessary,  in  order  to  establish  that  a  settlement 
has  been  gained  by  a  pauper,  under  3  &  4  Will. 
&  M.  c.  11,  8.  6,  by  being  charged  with  and 
paying  parochial  rates,  to  shew  an  intention  to 
charge  him  with  the  rates,  on  the  part  of  the 
officers  of  the  parish  in  which  the  settlement  is 
alleged  to  have  been  gained.  Beg,  y.  St,  Anne 
(  Westminster^,  2  El.  &  El.  485  ;  29  L.  J.,  M.  C. 
78  ;  6  Jur.,  N.  S.  249 ;  8  W.  R.  180. 

What  Batai.]— On  the  5th  of  October,  1835, 
a  pauper  took  a  house  at  16^  a  year,  payable 
quarterly,  and  the  tenancy  was  determinable  by 
a  quarter's  notice,  given  at  any  period.  At  the 
end  of  the  first  qu^ter  lOs.  a  quarter  was  taken 
off  the  rent.  He  resided  in  the  house  until  the 
26th  of  September,  1836,  when  he  removed  into 
another  parish.  He  left  some  trifling  property 
behind  him  in  the  house,  and  kept  the  key  of  it 
until  the  5th  of  October,  1836,  when  he  com- 
pleted payment  of  the  year's  rent.  He  was 
rated  to  all  the  rates  made  during  his  tenancy, 
and  paid  them  all,  except  the  last  rate,  made  on 
the  9th  : — Held,  that  there  was  a  hiring  and  an 
occupation  for  a  year  under  6  Geo.  4,  c.  57,  and 
that  ne  gained  a  settlement  by  payment  of  rates. 
Beg.  V.  St.  Mary  Kalendar,  1  P.  &  D.  497  ;  9  A. 
&  E.  626  ;  2  W.,  W.  &  H.  103. 

When  the  payment  of  rates  for  a  year  is 
material,  it  is  no  excuse  for  non-payment  of  the 
last  rate,  that  such  rate,  thou^  made  during 
the  year,  was  not  published  till  after  its  expira- 
tion,   lb. 

The  1  Will.  4,  c.  18,  s.  2,  dispenses  with  pay- 
ment of  the  whole  year's  rent  in  settlement  by 
payment  of  rates,  as  well  as  in  settlement  by 
renting  a  tenement.  Beg.  v.  Brighthelmstone, 
1  Q.  B.  674  ;  1  G.  &  D.  54  ;  5  Jur.  506. 

A.  rented  and  occupied  a  house  in  £.,  a  town- 
ship wholly  within  a  borough,  from  September, 
1857,  to  November,  1858.  Only  one  poor  rate  in 
each  year  was  made.  In  1857  it  was  made  in 
March  for  the  ensuing  year,  and  the  then  occu- 
pier of  the  house  was  assessed  to  it,  and  paid  the 
whole  amount  assessed.  In  1858  it  was  made  in 
April  for  the  year  then  ensuing,  and  A.  was 
assessed  to  it  in  1/.  4x.,  of  which  sum  (the  whole 
of  which  was,  in  the  first  instance,  demanded  of 
him)  he  ultimately  paid  only  14«.,  the  calculated 
proportion  for  the  period  of  his  occupation  sub- 
sequently to  the  making  of  the  rate.  The  house 
remained  unoccupied  from  the  time  A.  quitted  it 
until  after  the  making  of  the  next  poor  rate.  In 
April,  1858,  the  town  council  of  the  borough 
made  a  watch  rate  for  the  borough  for  the  year 
ending  1st  March,  1859,  and  orderod  the  overseers 
of  E.  to  levy  and  collect  the  proportion  payable 
by  the  parts  of  E.  liable  thereto,  by  a  pound  rate 
upon  the  owners  of  all  rateable  property  within 
those  parts,  and  to  exempt  from  the  rate  such 
parts  of  E.  as  were  more  than  two  hundred  yards 
distant  from  any  streets  or  continuous  line  of 
houses  which  were  regularly  watched  within  the 
borough.  The  overseers  levied  and  collected  the 
rate  in  pursuance  of  the  order.  A.  was  one  of 
the  occupiers  whom  they  assessed  to  it,  and  he 
paid  the  whole  amount  ass^sed : — Held,  first, 
that  A.  did  not  gain  a  settlement  in  E.  under 
3  &  4  WiU.  &  M.  c.  11,  s.  6,  by  his  payment  of 
the  poor  rate,  not  having  paid  the  whole  of  the 
amount  of  it  with  which  he  was  charged.    Iker^ 
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ton  y.  South  Stoneham,  2  El.  k  EK  771  ;  29 
L.  J.,  M.  C.  165  ;  6  Jur.,  N.  S.  606 ;  8  W.  R.  623. 
Held,  secondHj,  that  nevertheless  he  did  gain 
that  settlement  bj  his  payment  of  the  watch 
rate,  for  that  the  statute  is  satisfied  by  the  pay- 
ment, by  an  inhabitant  of  a  parish,  of  his  share 
towards  any  one  distinct  public  tax  or  levy  of 
the  parj^h  with  which  he  is  charged,  as  such 
inhabitant,  by  the  parish  officers,  and  that  the 
vratch  rate  was  such  a  public  tax  or  levy  of  E., 
though  parts  of  E.  might  be  exempt  from  it. 

Under  Loeal  Acts.] — A  local  act  rendered  the 
incoming  and  the  outgoing  tenant  of  premises  in 
a  parish  liable  respectively  to  the  payment  of 
the  rates  of  the  parish,  in  proportion  to  the 
times  of  their  occupation  respectively.  A.  occu- 
pied a  house  for  the  latter  part  of  a  year,  in 
respect  of  which  the  outgoing  tenant  was  rated, 
and  A.  paid  the  portion  of  the  rate  in  respect  of 
the  time  during  which  he  occupied,  but  was  not 
entered  on  the  rate  book  as  occupier  for  any 
part  of  the  time : — Held,  that  he  acquired  a 
settlement.  Reg,  v.  St.  Marylehone,  4  New  Sess. 
Cas.  199  ;  15  Q.  B.  399  ;  19  L.  J.,  M.  C.  201 ;  14 
Jur.  833. 

By  a  loo^l  act  the  landlords  of  houses  in  a 
parish,  instead  of  the  occupiers,  were  to  be 
rated,  if  the  assessable  value  of  the  house  was 
assessed  at  less  than  30Z.  per  annum.  The.  parish 
was  within  a  borough.  The  occupier  of  a  house 
in  the  parish  assessed  at  less  than  301.  claimed 
under  the  Reform  Act  (2  Will.  4,  c.  45),  s.  30,  to 
be  rated,  and  was  rated,  and  paid  the  rates  for 
three  successive  years  ;  he  did  not  during  that 
period  occupy  the  entire  house  : — Held,  that  he 
had  acqnir^  a  settlement  by  being  chaiged  with 
the  rates  and  paying  them.  Beg,  v.  St.  Oiles-in' 
the-Fields,  7  EL  &  Bl.  205  ;  26  L.  J.,  M.  C.  55  ; 
3  Jur.,  N.  S.  291. 

A  public  local  act  charged  every  occupier  of  a 
city  with  improvement  and  lighting  rates.  The 
assessors  who  collected  these  rates  were  ap- 
pointed for  each  parish  separately  by  commis- 
sioners, the  majority  of  whom  was  elected  by 
the  parishes  for  the  city  and  county  of  the  city, 
but  such  assessors  were  not  necessarily  parochial 
officers  :~Held,  that  an  occupier  renting  a  suffi- 
cient tenement,  and  contributing  his  share  te 
these  rates,  acquired  a  settlement  by  payment  of 
public  taxes  under  3  Will.  &  M.  c.  11,  s.  6.  Reg, 
v.  Exeter  Unim,  St,  SidweU,  18  W.  R.  997;  S,  C,, 
nom.  Reg,  v.  St,  Thomas'  Poor  Law  Union,  39 
L.  J.,  M.  C.  83  ;  or  Exeter  Union  v.  St,  Thomas 
Union,  Devon,  22  L.  T.  379. 

Land  Tax.] — The  land  tax  is  a  parochial  rate 
within  6  Geo.  4,  c.  57.  Rex  v.  East  Teignmouth, 
1  B.  &  Ad.  244. 

Property  Tax.] — Payment  of  property  tax, 
under  5  &  6  Vict.  c.  35,  s.  60,  schedule  (A.), 
coupled  with  the  other  statutory  requisites,  con- 
fers a  parochial  settlement,  as  well  as  payment 
of  land  tax.  St,  Oeorge,  Hano^ver  Square  (Over- 
teers)  v.  Cambridge  Union  (^Ov-ardians^^  3  L.  R., 
Q.  B.  1  ;  37  L.  J.,  M.  C.  17  ;  17  L.  T.  142  ;  16  W.  R. 
77  ;  8  B.  &  S.  764. 

ST.  Proof  of  Payments. 

Xntryin  Bate-book.] — Upon  appeal  against  an 
order  of  removal,  the  appellants  set  up  a  settle- 


ment by  payment  of  rates  in  a  third  parish,  the 
overseers  of  which,  who  had  been  subpoenaed  to 
produce  the  rate  books,  refused  to  do  so  : — Held, 
that  such  refusal  did  not  entitle  the  appellants  to 
give  secondary  evidence  of  the  rating.  Reg,  v. 
LlanfaetMy,  2  El.  &  Bl.  940  ;  17  Jur.  1123. 

An  entry  of  the  receipt  of  rates  by  a  second  . 
clerk  of  a  coUecter  who  was  duly  appointed  is 
evidence  of  payment  of  rates  to  satisfy  the  4  &  5 
Will.  4,  c.  76.     Reg,  y.  St,  Mary,  Warwick,  1  El. 
&  Bl.  816  ;  22  L.  J.,  M.  0. 109  ;  17  Jur.  551. 

Parol  Evidenee.] — On  an  appeal  against  nn 
order  of  removal  of  a  female  pauper,  it  was  shewn 
that  the  father  of  the  pauper's  husband  had 
occupied  and  paid  rent  for  a  tenement  in  the 
appellant's  parish.  In  order  to  prove  the  amount 
of  that  root  the  respondent's  counsel  offered  to 
shew  that,  whilst  in  occupation  of  that  tene- 
ment, the  father  said  to  his  son  that  he  occupied 
the  same  as  tenant  at  an  annual  rent  of  20Z.  :-^ 
Held,  that  the  evidence  was  admissible.  Reg,  v. 
Birmingham  QOverteers),  1  B.  &  S.  763  ;  31  L.  J., 
M.  C.  63 ;  8  Jur.,  N.  S.  37  ;  5  L.  T.  309  ;  10 
W.  R.  41. 

Statement!  of  Penon  deeeated.1 — Evi- 


dence of  a  verbal  statement  by  a  deceased  person 
that  he  rented  a  tenement  and  paid  the  rent,  and 
entries  made  by  him  in  a  book  of  the  payment  of 
rent,  may  be  received  to  shew  that  he  acquired  a 
settlement  under  6  Geo.  4,  c.  57,  s.  2.  Reg.  y. 
Exeter  (^Ooremors  and  Guardians),  4  L.  B., 
Q.  B.  341 ;  38  L.  J.,  M.  C.  126 ;  20  L.  T.  693 ; 
17  W.  R.  850. 

Presumption.] — Semble,  that  the  undisturbed 
occupation  by  a  tenant  of  premises  during  four 
years  is  prim&  facie  evidence  of  a  payment  of 
rent  within  6  Geo.  4,  c.  57,  s.  2.  lb, 

5.  By  Estate. 
a.  By  Purchase. 

What  is.] — ^A  devise  is  not  a  purchase.  Rex 
V.  Winglingham,  2  Dougl.  767. 

A  pauper  purchased  a  messuage  for  52^.,  under 
an  agreement  that  the  vendor  should  allow  40Z. 
of  the  purchase-money  to  remain  upon  mortgage, 
and  such  mortgage  was  accordingly  made,  and 
12/.  only  paid  by  the  pauper  to  the  vendor,  who 
kept  the  title  deeds  in  his  hands,  but  the  pauper 
took  possession,  and  resided  on  it  for  some  years, 
but  was  unable  to  pay  the  rest  of  the  purchase- 
money,  and  afterwards  agreed  to  sell  it  to  B.  for 
60/.,  who  thereupon  paid  the  40/.  to  the  original 
vendor,  upon  his  delivering  up  to  him  the  title 
deeds,  and  the  remaining  20/.  to  the  pauper,  on 
the  execution  of  the  conveyance  to  him,  at  which 
time  the  pauper  quitted  the  messuage,  not  having 
resided  on  it  forty  days  after  the  payment  of  the 
40/.  to  the  original  yendor  : — Held,  that  he  did  not 
gain  a  settlement  by  residence  on  such  estate. 
Rex  V.  Olney,  1  M.  &  S.  387. 

Where  a  son,  having  agreed  to  purchase  a  piece 
of  land  for  65/.,  applied  to  his  father,  who  con- 
sented to  advance  20/.,  left  to  his  wife,  on  condition 
that  a  house  should  be  built  by  the  son  on  the 
land,  which  the  father  and  mother  were  to  have 
for  their  Uves,  and  the  life  of  the  survivor,  and 
af  terwudfl  the  same  to  go  to  the  son,  but  the 
Either  and  mother  were  not  to  sell  or  dispose  of 
it,  nor  to  take  any  other  family  into  the  house  : 
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but  this  agreement  was  only  hj  parol ;  and  after- 
wards the  father  advanced  the  201. ;  and  the  son 
'Completed  the  purchase,  and  the  land  was  con- 
veyed to  him  in  fee,  and  he  built  a  house,  of  which 
the  father  and  mother  took  possession  with  his 
•consent,  and  lived  in  it  for  three  years,  without 
paying  any  rent,  when  the  father  died,  and  the 
mother  continued  in  possession  : — Held,  that  the 
father  did  not  gain  a  settlement  by  the  residence 
on  the  land,  nor  was  the  mother  entitled  to  reside 
on  it  irremovably.  Bez  y.  Standon,  2  M.  &  S. 
461. 

W.  R.  occupied  in  1793,  at  a  rent  of  \l.  lis.  6rf., 
land,  on  which  he,  during  his  occupation,  built  a 
dwelling-house  and  other  buildings,  but  did  not 
•expend  30Z.  thereon ;  the  land  being  part  of  a  pro- 
perty, the  other  part  of  which  was  let  to  J.  B. 
Afterwards  his  landlord  granted  to  him  a  lease  of 
Ihe  premises,  at  the  same  rent,  for  ninety-nine 
years,  by  an  indenture,  which  was  stated  to  be  in 
consideration  of  the  rent  and  of  the  covenants, 
and  "  in  consideration  of  having  erected  a  dwell- 
ing-house and  one-half  of  a  barn,  to  be  for  the, 
joint  benefit  of  the  other  part  demised  to  J.  R." 
The  annual  value  of  the  property  occupied  by 
W.  R.  was  not  lOZ. : — Held,  that  by  virtue  of  the 
"9  Geo.  1 ,  c.  7,  s.  5,  there  was  no  settlement  proved ; 
for  there  was  no  necessary  inference,  nor  was  there 
any  statement  that  the  consideration  for  the  grant 
was  other  than  a  pecuniary  purchase  of  it ;  and 
it  was  found  that  the  money  paid  was  less  than 
30Z.  Wendron  (^Overseers)  v,  Sttthians  (^Over- 
teers),  4  El.  &  Bl.  147 ;  24  L.  J.,  M.  0. 1 ;  1  Jur., 
^.  S.  207. 

A.  agreed  with  B..to  build  a  house  according  to 
specifications  on  land  belonging  to  B.,  in  con- 
sideration of  which  undertaking,  and  of  an  annual 
rent-charge  of  25«.,  a  lease  of  the  land  for  three 
lives  was  to  be  granted.  The  house  was  built  by 
A.,  according  to  the  specifications,  at  the  cost  of 
B.5Z.,  whereupon  the  lease  was  granted  ;  the  grant 
of  the  rent-charge  and  the  erection  of  the  house 
on  the  land  conveyed,  being  together  of  the 
pecuniary  value  to  the  grantor  at  the  time  of  the 
•conveyance  of  more  than  30?. : — Held,  that  A. 
thereby  acquired  a  settlement  under  9  Geo.  1 ,  c.  7, 
«.  5.  Reg,  v.  Belford  (^Overseers),  3  B.  &  S.  662  ; 
32  L.  J.,  M.  C.  156  ;  7  L.  T.  785. 

Nature  of  Consideration.] — The  restric- 
tion in  the  statute  is  limited  to  purchasers  for  a 
money  consideration.  Rex  v.  Lydlinchy  1  N.  & 
M.  33  ;  4  B.  &  Ad.  156. 

A  conveyance  from  a  father  to  his  son  in  con- 
'sideration  of  natural  love  and  affection,  and  of 
102.,  is  not  a  purchase.  Rex  v.  Uftonj  3  T.  R. 
251. 

A.,  being  in  possession  of  a  copyhold  estate  of 
inheritance,  offered  to  give  it  up  to  his  son  and 
heir,  if  he  would  pay  off  161,  which  he,  A.,  had 
l)orrowed  on  the  estate,  and  would  permit  A.  and 
his  wife  to  reside  on  it  rent-free  during  their  lives. 
The  son  paid  off  the  15Z.,  and  was  admitted  to  the 
copyhold  estate  upon  the  surrender  of  his  father. 
The  ad]nittance  recited  the  verbal  agreement 
between  A.  and  his  son,  and  the  payment  of  the 
151.  A.  and  his  wife  continued  aiterwards  to 
reside  on  the  estate  with  their  son  : — Held,  that, 
from  the  terms  of  the  conve3rance,  and  the  state  of 
the  family,  natural  love  and  affection  must  be 
taken  to  have  formed  an  ingredient  in  the  con- 
sideration, and  therefore,  that  this  was  not  a 
purchase.  Rex  y.  Hatfield^  Broad  Oak,  3  B.  & 
Ad.  566-^ 


A  father,  in  consideration  of  natural  affection, 
and  of  2il.  which  he  owed  his  son,  made  over  to 
him  premises  in  the  pariah  of  S.,  by  verbal  agree- 
ment only,  and  the  son  received  the  rents  for  three 
years,  residing  in  S. : — Held,  that  the  son  was  a 
purchaser  for  less  than  30/.  R^x  v.  PiddlehinUnif 
3  B.  &  Ad.  460. 

Evidence  of  Consideration.] — ^Where  a  pauper 
claimed  a  settlement  under  a  deed  of  conveyance, 
which  stated  the  consideration  to  be  28/.,  parol 
evidence  was  admitted  to  prove  that  30/.  was  the 
real  consideration.  Rex  v.  Scammonden,  3  T.  R. 
474. 

Copyholds.] — A  grant  of  a  copyhold  with  li. 
fine.  Is,  heriots,  and  \s.  rent  is  a  purchase.  Rex 
V.  WarhUngton,  1  T.  R.  241. 

A  grant  by  the  lord  of  copyhold  land,  paying 
a  yearly  rent  of  2«.  6</.  (which  rent  in  a  subse- 
quent part  was  called  a  quit-rent),  is  a  purchase, 
and  bemg  under  30/.  confers  no  settlement.  Rex 
V.  Hornchurch,  2  B.  &  A.  189. 

Where  A.  contracted  for  the  purchase  of  a  copy- 
hold estate  for  39/.  mortgaged  to  another  person 
for  32/.,  and  paid  7/.,  and  was  admitted  to  the 
estate,  subject  to  the  mortgage,  he  did  not  gain 
a  settlement  by  it.  Rex  v.  Mattingley,  2  T.  R. 
12. 

A.  agreed  to  purchase  a  copyhold  estate  of  B. 
for  60/.,  which  was  then  mortgaged  to  C.  for  50/. ; 
he  paid  the  10/.  and  was  admitted,  subject  to  the 
mortgage  interest  in  C. ;  afterwards  he  borrowed 
50/.  of  D.  to  pay  off  C.'s  mortgage,  and  on  O.'s 
mortgage  being  satisfied,  he  mortgaged  the  estate 
to  D.  for  50/.  : — Held,  that  A.  gained  a  settlement. 
Rex  V.  Chailey,  6  T.  R.  755. 

The  sum  paid  by  the  purchaser  of  a  copyhold 
estate  to  his  attorney  for  preparing  the  surrender, 
is  no  part  of  the  consideration  for  the  purchase  ; 
but  the  fine  paid  to  the  lord,  and,  semble,  the  fee 
to  the  steward,  form  part  of  the  consideration  ; 
therefore,  if  such  together  amount  to  30/.,  the 
purchaser  will  gain  a  settlement.  Rex  v.  Cot' 
tingham,  7  B.  &  C.  603  ;  1  M.  &  R.  469. 

A  fine,  or  money  borrowed  on  mortgage,  is  part 
of  the  purchase-money,  Bunchurch  v.  South 
Kilwortk,  1  W.  Bl.  598. 

Eqnitable  Estate.] — ^Where  the  lord  of  a  manor 
gave  6.  a  licence  in  writing  to  build  a  house  on 
the  waste,  which  he  built  accordingly,  and  having 
resided  therein  two  years,  sold  it  to  B.,  who  again 
sold  it  to  T.  for. 30/.,  but  no  conveyance  was 
executed ;  and  T.  occupied  the  house  for  five 
years,  and  paid  annually  Is.  to  the  lord,  and  then 
resold  it  for  34/.,  and  no  adverse  claim  was  made : 
— Held,  that  T.,  although  he  paid  a  consideration 
of  30/.,  did  not  purchase  such  an  estate  or  interest, 
either  legal  or  equitable,  as  to  give  a  settlement. 
Rex  V.  Hagworthingham,  3  D.  &  R.  16  ;  1  B.  & 
C.  634. 

Where  C.  agreed  by  parol  to  purchase  a  copy- 
hold house  and  land  for  150/.,  and  paid  34/.  on  ac- 
count of  the  purchase,  and  entered  into  possession 
in  part  performance  of  the  contract,  and  con- 
tinued in  possession,  as  owner,  under  such 
purchase  for  nearly  six  months,  but  no  surrender 
was  made,  and  a  cQfference  arising  between  him 
and  the  vendor,  as  to  the  loan  of  part  of  the 
unpaid  purchase-money,  the  parties  agreed  to 
rescind  the  contract,  and  that  possession  should 
be  restored,  C.  consenting  to  take  back  14/. : — 
Held,  that  this  was  not  such  a  purchase  as  would 
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confer  a  settlement  on  C.     Hex  v.  L&ng  Ben- 
nington, ^  M.  &  S.  403. 

Where  a  vendor  contracted  with  the  vendee  for- 
the  sale  of  a  messuage,  and  the  latter  was  to  have 
immediate  possession,  at  the  price  of  3102.,  to  be 
paid  in  two  instalments,  the  first  on  the  30th  of 
l^ovember,  and  the  second  on  the  24th  of  June 
following,  when  the  vendor  was  to  make  a  good 
title  to  the  premises,  and  execute  a  conveyance ; 
but  in  case  of  nonpayment  of  the  money  on  that 
<lay ,  the  agreement  was  to  be  void  ;  and  the  vendee 
having  paid  the  first  instalment,  was  let  into  and 
remained  in  possession  for  more  than  a  year  and  a 
half,  but  never  paid  the  last  instalment,  nor  was 
Any  conveyance  executed  ;  and  an  action  was 
brought  by  the  vendor  for  the  recovery  of  the 
remainder  of  the  purchase-money,  but  was  dis- 
continued upon  the  vendee's  relinquishing  the 
contract,  and  receiving  back  part  of  the  first 
instalment : — Held,  that  by  such  contract  the 
vendee  did  not  gain  a  settlement  by  the  purchase 
•of  an  equitable  estate.  Rex  v.  Qeddingtan,  3  D. 
&  R.  403  ;  2  B.  &  0.  129. 

Where  a  pauper  coiitractcd  in  writing,  for  the 
purchase  of  two  cottages  and  gardens,  at  the  price 
of  702.,  and  paid  102.  on  account  at  the  date  of 
the  agreement,  but  never  afterwards  paid  the 
remainder  of  the  purchase-money : — Held,  that 
he  had  not  such  an  equitable  estate  as  to  render 
bim  irremovable  from  the  parish  in  which  the 
property  was  situated.  Rex  v.  Woolpit,  4  D.  & 
R.  456. 

A.  made  a  parol  agreement  with  B.  for  the 
purchase  of  a  cottage  and  garden  fbr  402. ;  A. 
took  possession,  and  paid  302.  on  account,  and 
resided  upon  the  premises.  No  conveyance  was 
executed.  After  A.  had  been  in  possession  twelve 
months,  he  sold  the  property  for  402.  to  C,  to 
whom  he  gave  up  possession.  A.  afterwards 
paid  the  remainder  oi  the  purchase-money  to  B. : 
— Held,  that  A.  did  not  gain  any  settlement  by 
the  purchase  of  any  estate  or  interest.  Rex  v. 
LlantUlio  OroMenny,  8  D.  &  R.  320 ;  6  B.  &  C. 
461. 

A  club  was  formed  by  subscribers  to  a  deed, 
which  recited  the  purpose  to  be  raising  a  capital 
stock  for  erecting  dwelling-houses;  and  they 
agreed  to  articles,  which  provided  that  every 
subscriber 'should  pay  6«.  8a.  monthly  ;  freehold 
land  was  to  be  purchased  by  the  club,  for  erect- 
ing houses ;  each  member  to  take  as  many  houses 
as  he  should  have  shares  ;  the  houses  to  be  built 
according  to  a  plan  annexed,  and  under  the  in- 
spection of  the  agents  of  the  society ;  the  order 
in  which  the  members  should  take  the  houses  to 
be  determined  by  lot,  till  all  the  shares  should 
be  drawn  ;  no  member  to  mortgage  his  house  till 
the  conclusion  of  the  society ;  but  each  to  pay 
rent  to  the  officers,  which  was  to  be  deemed  a 
vesting  of  property  in  them ;  no  subscriber  to 
have  power  to  let  or  sell  his  house  till  security 
should  be  given  to  the  satisfaction  of  the  presi- 
dent ;  the  monthly  payments  and  rents  to  be 
placed  to  the  funds  of  the  society  till  the  whole 
subscriptions  should  be  completed  and  all  the 
dwelling-houses  allotted,  and  possession  of  them 
given  to  the  respective  subscribers ;  the  president 
meanwhile  to  have  the  power  of  distraioing  for 
the  rent ;  if  a  member,  after  being  put  in  posses- 
sion of  a  house,  should  lock  his  door,  quit  the 
neighbourhood  for  six  months,  and  neglect  to 
pay  his  monthly  payment  and  rent,  the  president 
and  steward  might  take  possession  of  the  house, 
and  let  or  sell  it ;  at  the  determinatifin  of  the 


society,  each  member  was  to  be  fully  entitled  to 
his  share  and  a  conveyance  thereof  at  his  own 
expense ;  the  surplus  stock  to  be  divided ;  and 
meanwhile  each  member  to  pay  12.  yearly,  and 
to  forfeit  his  share  upon  making  de&ult  of  any 
of  the  payments  provided  for;  and  the  society 
not  to  be  broken  up  while  six  members  existed, 
or  before  all  the  buildings  should  be  completed. 
The  club  contracted  for  the  purchase  of  land,  and 
commenced  building  without  any  conveyance 
being  made  to  them.  The  land  was  afterwards, 
by  deed,  to  which  the  club  was  party,  mortgaged 
to  A.  for  money  advanced  to  the  club.  The  whole 
purchase-money  paid  by  the  club  amounted  to 
more  than  302..  but  not  to  so  much  as  302.  for 
each  subscriber.  In  1824  and  1825,  E.,  a  member 
of  the  club,  drew  his  share,  had  a  house  built  for 
him,  and  entered  into  possession  ;  and  he  paid 
rent  till  the  mortgage  was  paid  off,  when  the 
mortgagee  consigned  the  house  to  B.  and  the 
other  members  severally.  The  club  had  shortly 
before  ended,  the  shares  having  been  paid  up  and 
the  houses  built.  At  the  time  when  the  club 
ended  E.'s  monthly  and  annual  payments,  ex- 
clusive of  rent,  exceeded  302. ;  but  such  payments 
made  before  he  came  into  possession  did  not 
amount  to  302.  The  house  was  not  of  the  annual 
value  of  102. : — Held,  that  B.  acquired  a  settle- 
ment by  residence  in  the  house  after  the  con- 
veyance to  him,  not  having  had  any  legal  or 
equitable  estate  until  the  time  of  such  convey- 
ance, and  having  before  that  time  paid  more  than 
302.,  so  as  to  satisfy  9  Geo.  1,  c.  7,  s.  6.  Reg,  v. 
Carlton,  14  Q.  B.  110 ;  4  New  Sess.  Cas.  1 ;  19 
L.  J.,  M.  C.  100  ;  14  Jur.  240. 


b.  Other  Estates. 

Oenerally.] — ^An  equitable  estate  will  confer  a 
settlement.    Rex  v.  Off  church,  3  T.  R.  117. 

To  gain  a  settlement  by  estate,  the  party  must 
have  an  estate  in  possession.  Rex  v.  Ringstead, 
4  M.  &  R.  67  ;  9  B.  &  C.  219. 

A  pauper  having  a  freehold  estate  in  a  parish, 
in  the  occupation  of  a  tenant  to  whom  he  had 
let  it,  was  deemed  to  gain  a  settlement  by  residing 
therein  forty  days  with  the  licence  of  his  tenant 
for  the  purpose  of  making  some  repairs,  such 
residence  being  considered  as  equivalent  to  a 
residence  in  any  other  part  of  the  parish.  Rear 
V.  Houghton-le-Spring,  1  East,  247. 

If  a  person  having  a  sufficient  estate  within  a 
parish  is  actually  resident  on  it,  he  is  settled  in 
that  parish,  provided  he  has  resided  there,  in  all, 
forty  days,  though  they  are  not  continuous,  and 
he  has  been  in  the  interval  settled  elsewhere. 
Reg,  V.  Knareshorough,  16  Q.  B.  446. 

Yalne.] — The  husband  of  the  pauper  having 
encroached  on  the  waste  land  of  a  manor,  and 
built  three  houses  thereon,  which  were  let  out  to 
tenants,  the  lor4  of  the  manor,  after  the  husband^s 
death,  required  an  acknowledgment  from  the 
widow  in  respect  of  the  land,  and  thereupon  in 
consideration  of  a  yearly  rent  of  25«.  and  the 
covenants  and  services,  granted  to  her  a  lease  for 
999  years.  She  resided  and  slept  in  one  of  the 
cottages  nearly  twelve  months,  and  was  rated  as 
owner.  The  value  of  the  cottages  was  1302.,  and 
of  the  annual  rent  upwards  of  102. : — Held,  that 
it  was  competent  to  look  beyond  the  indenture 
to  ascertain  the  annual  value,  and  that  the 
pauper  gained  a  settlement  by  estate,  though  the 
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annual  rent  reserved  by  the  lease  was  only  26*. 
Calverley  (^Overseers)  v.  Bradford  {Overseer/), 
12  L.  T.  51. 

Of  Copyhold.] — A  surrenderee  gains  a  settle- 
ment by  a  residence  of  forty  days  upon  a  copy- 
hold, to  which  he  is  afterwards  admitted.  Ilex 
V.  TJtruscross,  3  N.  &  M.  284  ;  1  A.  &  E.  126. 

Where  there  is  no  custom  for  that  purpose,  if 
the  lord  of  a  manor  makes  a  new  grant  of  copy- 
hold, the  grantee  acquires  thereby  no  settlement 
by  estate.    Bex  v.  Homchurehy  2  B.  &  A.  189. 

"where  a  woman,  on  her  marriage  with  a  copy- 
holder of  a  manor,  where  the  widows  of  husbands 
dying  seised  are  entitled  to  their  freebench,  gave 
a  bond  that  the  son  of  her  intended  husband  by 
a  former  wife  should  have  possession  of  part  of 
the  copyhold  estate  after  the  death  of  her  husband, 
on  condition  of  his  repairing  the  part  of  the  house 
reserved  for  her,  and,  after  the  death  of  the 
husband,  the  widow  delivered  up  the  possession 
to  the  son,  according  to  the  bond,  he  gained  a 
settlement.    Bex  v.  Lopeyi,  2  T.  R.  577. 

Right  of  Common.] — Where  a  pauper,  as  free- 
man of  a  town,  was  entitled,  during  his  residence 
there,  together  with  the  other  freemen,  to  a 
stinted  common  of  pasture  on  a  neighbouring 
moor  for  his  own  cattle,  and  also  to  a  right  to 
cut  peat  for  his  own  use,  and  get  limestone,  on 
the  moor,  and  to  put  his  children  to  the  town 
school  free  of  expense,  at  which  two  of  his  chil- 
dren were  placed  at  the  time  of  his  removal ;  but 
it  did  not  appear  that  he  had  ever  exercised  the 
common  of  pasture,  or  had  any  cattle  with  which 
to  exercise  it : — Held,  that  these  rights  did  not 
amount  to  such  an  estate  as  to  make  him  irre- 
movable.   Bex  V.  Warkworthj  1  M.  &  S.  473. 

Allotment] — A  burgess  receiving,  by  the  allot- 
ment of  burgesses,  a  portion  of  the  rent  of  lands 
held  by  the  borough,  does  not  gain  a  settlement 
by  estate.  Bex  v.  Belford,  6  M.  &  R.  174  ;  10 
B.  &  C.  55. 

A  pauper  w-as  hired  as  shepherd,  by  the  tenantry 
farmers  of  a  manor,  for  a  year,  to  keep  the  tenantry 
flock  ;  he  was  to  receive  i4«.  per  week,  and  to  have 
a  piece  of  land  called  the  Shepherd^s  Croft,  which 
was  to  mi^e  up  money  as  good  as  16«.  a  week  : 
and  he  served  a  year  under  this  hiring.  The 
tenantry  farmers  were  leaseholders  and  copy- 
holders of  the  manor.  By  agreement  made  in 
1799,  between  the  then  lord  of  the  manor  and  his 
lessee  of  the  manor,  and  the  leaseholders  and 
copyholders  of  that  manor,  arbitrators  were  ap- 
pointed for  dividing  and  allotting  the  open  fields 
within  the  manor,  amongst  the  lessees  for  life  of 
the  manor  and  the  several  leaseholders  and  copy- 
holders, in  respect  of  the  land  which  they  had  in 
the  manor ;  and  the  allottees  were  to  be  possessed 
of  the  lands  allotted  to  them,  for  the  same  estate 
and  interest  as  they  had  in  the  lands,  in  lieu 
whereof  the  allotments  were  nyide.  The  arbi- 
trators by  their  award  allotted  to  B.,  the  lord  and 
farmer  of  the  manor,  in  trust  for  the  shepherd  or 
keeper  of  the  flock,  in  lieu  of  lands  in  the  common 
field,  held  by  custom  by  the  shepherd,  the  land 
which  the  pauper  took  when  he  was  hired  as 
shephei^ ;  and  he  let  part  of  this  land  to  a  tenant : 
— ^Held,  that  the  pauper  took  the  land  in  his 
character  of  servant  in  lieu  of  wages,  and  not 
under  the  award,  and  consequently  that  he  gained 
no  settlement  by  estate.  Rex  v.  South  Newtony 
WiltSy  10  B.  &  C.  838. 


Of  Deoeased  Pertoni.] — ^An  executor  of  a 
tenant  from  year  to  year  of  an  estate  xmder  lOZ. 
a  year,  may  gain  a  settlement  by  residing  on  it 
forty  days,  and  though  he  does  not  prove  the 
will,  still  the  term  is  in  him.  Bex  v.  Stone,  6 
T.  R.  295.  And  see  Bex  v.  Ynyscynhanarn,  1 
M.  &  R.  16  ;  7  B.  &  C.  233. 

So,  a  person,  though  solely  entitled  to  adminis- 
tration, if  the  whole  would  not  thereby  have 
vested  in  him  for  his.  own  use,  does  not  gain  a 
settlement  by  a  residence  of  i^rty  days  on 
premises  held  for  a  term  of  years  and  determin- 
able on  lives.  Bex  v.  North  Curry,  2  DoagL 
770. 

Whether  a  widow  of  a  yearly  tenant,  who, 
without  taking  out  letters  of  administration, 
continues  the  occupation  and  pays  rent,  is  to  be 
considered  as  holding  in  her  own  right,  or  as 
next  of  kin,  with  an  incomplete  representative 
character,  is  a  question  of  fact,  to  be  found  by 
the  sessions  as  a  fact.  Bex  v.  Barnard  Castle^ 
1  A.  &  E.  108  ;  4  N.  &  M.  128. 

A  sole  next  of  kin  has  such  an  equitable  inte- 
rest in  a  leasehold  tenement  of  the  intestate,  that 
she  gains  a  settlement  by' residing  forty  days  in 
the  same  parish  after  the  intestate's  death,  before 
administration  granted  to  her.  And  it  matters 
not  that  the  widow  of  the  intestate  survived  him, 
if  fihe  died  afterwards  without  having  taken  out 
administration,  leaving  the  other  sole  next  of 
kin  to  the  intestate.  But  no  settlement  is  gained 
by  the  mere  relation  back  to  the  death  of  the 
intestate  of  the  letters  of  administration  when 
granted,  taken  out  only  eighteen  days  before  the 
next  of  kin  parted  with  her  interest  in  the  lease- 
hold, so  as  to  connect  the  residence  for  those 
eighteen  days  with  a  residence  by  such  next  of 
kin  in  the  same  parish  for  more  than  forty  days 
after  the  deaths  of  the  intestate  and  his  widow, 
before  such  administration  granted.  Bex  y. 
Horsley^  8  East,  405. 

Where  W.,  being  a  lessee  for  years  determin- 
able on  lives,  invited  B.,  his  son-in-law,  to  reside 
upon  part  of  the  premises,  which  he  did  until 
the  death  of  W.,  who  died  in  1791,  leaving  a 
widow,  three  sons,  and  a  daughter,  the  wife  of 
B. ;  and  B.  and  his  wife  continued  to  occupy  the 
part  of  the  premises  with  the  sons,  the  rent 
being  paid  equally  until  1823^  when  the  last  of 
the  Uves  dropped,  and  afterwards  continued  in 
possession  by  permission  of  the  landlord : — Held, 
that  B.  did  not  by  such  residence  gain  a  settle- 
ment, it  not  appearing  that  any  administration 
had  been  taken  out  at  the  death  of  W.  Bex  v. 
Okeford  FUzpaine,  1  B.  &  Ad.  254. 

Where  it  is  the  duty  of  a  party  to  take  out 
letters  of  administration,  his  settlement  where 
the  estate  of  the  intestate  lies  is  not  vitiated  by 
shewing  that  administration  was  taken  out  at 
the  sole  instance  of  the  parish  officers  of  another 
parish,  for  the  purpose  of  transferring  the  settle- 
ment pf  the  party.  Bex  v.  &reat  Olm,  Leicester, 
2  N.  &  M.  91  ;  5  B.  &  Ad.  188. 

Where  the  lord  of  a  manor  granted  a  lease  of  a 
cottage  for  thirty-one  years  to  A.,  who  resided  in 
it  more  than  a  year,  and  died  intestate,  seised  of 
the  cottage,  leaving  his  wife  and  three  daughters 
him  surviving  ;  and  the  wife  obtained  letters  of 
administration,  but  made  no  distribution  of  her 
husband's  effects  ;  and  the  husband  of  one  of  the 
daughters  was,  by  permission  of  the  administra- 
trix, let  into  possession  of  the  cottage,  and  be 
and  his  wife  resided  in  it  for  some  years,  until 
they  became  chargeable  to  the  parish  without 
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paying  any  rent,  which  during  that  time  was 
paid  by  the  administratrix : — ^Held,  that  the 
daughter,  or  her  hosband  in  her  right,  had  not 
such  an  estate  in  the  premises,  that  a  court  of 
equity  would  have  decreed  a  conveyance,  and 
clothed  them  with  the  legal  title,  so  as  to  confer 
a  settlement  by  an  irremovable  residence  of  forty 
days.  Hew  v.  Berktwell,  3  D.  4c  B.  9  ;  1  B.  &;  G. 
542. 

M.  devised  a  house  and  land  to  his  wife  for 
life,  and  "  after  my  wife  is  deceased,  the  same 
shall  be  sold  within  six  months,  and  equally 
divided  between  my  six  children  ;  and  providing 
any  of  them  should  be  dead,  their  father's  or 
mother's  share  to  be  equally  divided  between  their 
children,  whereof  I  cmoose  for  executors  or  exe- 
cutrixes A.  M.,  my  wife,  and  W.  H.,  my  son-in- 
law,  whereof  they  shall  be  paid  their  reasonable 
expenses.*'  Some  of  the  grandchildren  of  the 
testator,  issue  of  one  of  his  deceased  daughters, 
were  minors  at  the  time  of  his  death.  The 
pauper,  one  of  the  daughters  of  M.,  and  her 
husband  occupied  the  house  and  land  at  the 
time  of  his  death,  in  Augfust,  1844,  and  until 
they  were  sold  under  the  will  in  April,  1845  : — 
Held,  that  the  legal  estate  passed  under  the  will 
to  the  chilcbren  and  grandchildren  of  M.,  and  not 
to  the  executors  ;  and  that  the  pauper  had  such 
an  estate  as  conferred  a  settlement.  Beg,  v. 
Burgate,  3  £1.  &  Bl.  823 ;  2  C.  L.  B.  1484  ;  23 
L.  J.,  M.  0. 143  ;  18  Jur.  875. 

Property  in  Trastees.] — An  estate  being  de- 
vised to  trustees,  to  be  sold  to  pay  debts,  and  to 
divide  the  surplus,  if  any,  between  A.,  B.  and 
G. ;  A.  has  an  equitable  interest  in  the  estate, 
and,  by  residing  upon  it  forty  days,  gains  a 
settlement.    Rex  v.  WMinghamy  2  Doug.  767. 

Devise  to  the  use  of  trustees  in  fee,  in  trust 
(after  payment  of  debts)  to  receive  the  rents  for 
the  benefit  of  her  brother  S.,  his  wife  and  chil- 
dren, all  or  any  of  them,  during  his  life,  as  they 
should  think  proper ;  and  after  his  decease,  in 
trust  for  his  nephew,  &c. : — Held,  that  S.,  who, 
after  the  death  of  the  testatrix,  by  permission 
of  the  trustees,  occupied  until  his  death  a  cottage 
in  the  township  where  the  lands  devised  were 
situate,  did  not  acquire  a  settlement  thereby; 
the  rents  and  profits  of  the  said  lands  having 
been  insufficient  to  pay  the  testatrix's  debts, 
and  S.,  at  the  testatrix's  decease,  and  from  that 
time  until  his  own  decease,  being  an  uncertifi- 
cated bankrupt.  Rex  v.  Darlington^  5  M.  &  S. 
493. 

A  pauper  having  become  entitled  to  copyhold 
property,  covenanted,  to  surrender  it  to  trustees 
for  payment  of  his  debts,  and  afterwards,  and 
before  any  surrender,  he  resided  forty  days  in 
the  parish  where  the  property  was  situate,  but 
not  on  the  property  : — Held,  that,  as  he  had  the 
legal  estate,  he  gained  a  settlement  in  the  parish 
in  which  the  property  was  situate.  Rex  v.  Ard- 
leigh,  7  A.  &  if.  70 ;  2  N.  &  P.  240 ;  Rex  v. 
Owcrtby'le-MooTf  15  East,  356. 

A  father  having  purchased  a  tenement  for  less 
than  302.,  devis^  it  in  trust  to  be  let  to  farm 
during  his  daughter's  life,  and  to  pay  her  the 
rents,  after  deducting  the  expenses  : — Held,  that 
by  forty  days'  residence  thereon,  by  permission 
of  the  trustee,  after  the  testator's  death,  she 
gained  a  settlement.  Rex  v.  £folme'eait  Wavers 
quarter,  1  East,  127. 

A  mortgagor  in  possession  gave  by  will  all  his 
real  and  personal  property  to  trustees;  to  txM  and 
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apply  the  proceeds  to  pay  his  mortgage  and  other 
debts,  and  funeral  expenses,  and  the  residue  to 
his  wife  for  her  own  use.  He  also  made  the 
trustees  his  executors,  and  left  some  personal 
property.  After  his  death,  the  wife  resided  in 
the  parish  where  the  land  was  situated,  but  not 
on  the  land ;  and  the  trustees  resided  on  the 
land,  and  did  not  sell,  or  render  an  account : — 
Held,  that  the  wife  gained  a  settlement  by  such 
residence.  Rex  v.  Ailaokbyj  5  A.  &  E.  200 :  6 
N.  k  M.  582  ;  2  H.  &  W.  217. 

A.,  by  his  will,  after  directing  payment  of 
debts  and  legacies,  devised  lands  in  trust  to  sell, 
the  trustee  to  stand  possessed  of  the  moneys 
arising  ffom  such  sale,  upon  trust  to  pay  and 
divide  the  same  equally  among  the  devisor's  nine 
children  ;  and  he  bequeathed  the  shares  of  such 
daughters  as  should  be  married  at  the  time  of 
his  decease  to  and  for  their  own  separate  and 
absolute  use,  their  respective  receipts  alone  to  be 
discharges  for  the  same.  A  pauper,  before  the 
death  of  A.,  was  married  to  one  of  the  daughters, 
and  lived  with  her  in  a  house,  part  of  the  de- 
vised estates,  as  tenant  to  A.  Mter  his  death, 
the  pauper  continued  to  occupy  and  reside  in  the 
house  as  tenant  to  the  trustees,  paying  them  rent. 
They  divided  the  rents  monthly  among  the  nine 
children.  Such  residence  by  the  pauper,  and 
division  of  rents  by  the  trustees,  continued  for 
two  years  after  A.'s  death.  The  estates  were 
then  sold,  and  the  proceeds  divided  according  to 
the  will,  the  pauper  receiving  his  wife's  share : 
— Held,  that  the  pauper  had  not,  during  his 
residence  after  the  death  of  A.,  such  an  equitable 
estate  or  right  as  conferred  a  settlement.  Reg.  v. 
8t.  Margaret,  Leicester,  2  Q.~  B.  559  ;  1  G.  4c  D. 
625  ;  6  Jur.  503.  See,  contra,  Reg.  v.  Burgate, 
18  Jur.  875. 

A  pauper  resided  in  a  hospital  built  for  twenty 
widows  by  a  corporation,  with  money  bequeathed 
to  them  for  that  purpose.  Each  inmate  received 
an  allowance  of  82.  a  year,  and  occupied  one  room 
in  the*  hospital,  of  which  she  had  the  key  ;  and 
if,  in  consequence  of  age,  sickness  or  infirmity, 
she  wished  for  any  relative  or  other  person  to 
reside  with  her,  she  might  apply  for  leave  to  the 
trustees.  Any  inmate  who  offended  against  the 
rules,  or  conducted  herself  improperly,  might  be 
removed  by  the  trustees.  The  legal  estate  was 
in  the  corporation  : — Held,  that  the  pauper  had 
not  an  equitable  estate,  but  only  a  permission  to 
occupy,  and  therefore  was  removable.  Reg.  v. 
St.  Mary  Bishophill  Elder,  21  L.  J.,  M.  0.  106  ; 
16  Jur.  363. 

Where  a  pauper  purchased  a  leasehold  tene- 
ment for  less  than  302.,  and  afterwards  conveyed 
the  whole  term  to  one  in  trust  to  let  the  premises, 
and  out  of  the  rents  and  profits  to  repay  himself 
lOZ.  .advanced  thereon,  and  then  to  apply  tJde 
rents  and  profits  to  the  separate  use  of  his  wife 
during  her  life,  and  afterwards  to  the  pauper's 
own  use  for  life,  if  he  survived  her,  and  after- 
wards amongst  their  children  ,*  and  the  trustee 
suffered  the  pauper  to  continue  to  reside  in  the 
house  for  above  forty  days,  till,  becoming  charge- 
able to  the  parish,  he  was  removed : — Held,  that 
he  gi^iA^  no  settlement  by  such  residence.  Rex 
V.  Tarrant  Launceaton,  3  East,  226. 

Mortgaged  Property.] — A  cottage  leased  for 
ninety-nine  years,  determinable  on  lives,  pur- 
chased by  a  pauper's  wife  before  marriage,  was 
in  the  lifetime  of  her  first  husband  conveyed  by 
them  to  a  trustee  that  he  should  by  sale  or  mort- 

3  B 


1476 


POOR  LAVf— Settlement  of  Paupen. 


1476 


gage  laiie  10/.  (to  the  benefit  of  the  perish  by 
w£nD  the  femily  bed  been  before  zeliered  to  that 
amount),  interest  and  chaiges,  and  after  pay- 
ment <d  the  same,  in  trust  to  xe-assign  the 
premises ;  the  parties  always  oontinfied  in  pos- 
session ;  and  it  did  not  appear  whether  the 
money  was  ererpaid,  or  what  was  the  ralne  of 
the  cottage : — Held,  that,  on  the  death  of  the 
first  husband,  the  paaper  fHio  married  the  widow 
gained  a  settlement  by  residing  forty  days  in  the 
cottage,  of  which  she  had  retained  the  poesesBon. 
JSex  T.  Edgington,  1  East,  288. 

The  mortgagee  of  seyeral  houses,  after  le- 
coTering  possession  in  ejectment,  permitted  the 
mortgagor  to  inhabit  one  of  them  for  a  par- 
ticular purpose  ;  the  latter  gained  no  settlement 
by  snch  residence,  for  he  was  not  in  possession 
as  mortgagor.  Bern  t.  Catherington,  3  T.  fi. 
771. 

Where  a  man  baring  a  leasehold  interest,  died 
intestate  leaTine  the  panper  and  three  other 
sons ;  and  one  of  the  sons  haTing  taken  ont  let- 
ten  of  administration,  the  f  oar  brothers  joined  in 
mortgaging  the  estate,  and  afterwards  the  panper, 
by  Terbal  agreement  only,  parted  with  his  in- 
terest in  the  eqnity  of  red[emption  to  one  of  his 
brotheiB,  for  a  consideration  paid,  and  snbse- 
qnently  joined  with  his  other  brothers  in  an  as- 
signment to  him : — Held,  that  the  paaper  parted 
with  his  interest  in  the  eqaity  of  rodemption  by 
the  Terbal  agreement,  and  therefore  coald  gain 
no  settlement  ^ay  estate,  by  virtae  of  a  residence 
after  the  yerbal  agreement,  bat  before  the  as- 
signment. Rex  y.  Cregrina^  2  A.  &  E.  536  ;  4  N. 
A  M.  455  ;  1  H.  &  W.  33. 

Widow's  Property.^— Where  a  widow  was  en- 
titled to  dower  (which  was  onassigned)  npon 
her  husband's  estate,  which  had  been  mortgaged 
by  him  for  one  thoosand  years,  and  after  re- 
ceiying  her  dower  upon  one  half-year's  rent  from 
the  mortgagee  in  possession,  she  became  charge- 
able to  the  parish  in  which  the  property  was 
situate,  beforo  she  had  resided  forty  oays :— Held, 
that  as  the  dower  had  not  been  assigned,  she  had 
not  such  an  interest  in  the  parish  as  to  render 
her  irremoyable  from  what  could  be  called  her 
own.  Reg.  y.  Northweald  Basset,  4  D.  &  B. 
276  i  2B.kC,  724.  See  Rew  y.  Lopen,  2  T.  R. 
577. 

Property  by  Marriage.] — A  ground  of  app^l 
against  the  removal  of  a  paaper  was,  that  in 
1830,  she  being  possessed  of  a  cottage  in  the  re- 
spondent parish  for  a  term  of  years  then  unex- 
pired, or  as  tenant  thereof  from  year  to  year, 
intermarried  with  L.,  since  deceased,  and  L. 
became  possessed  thereof  in  right  of  his  wife, 
and  resided  in  it  for  forty  days,  whereby  he 
gained  a  settlement  in  the  respondent  parish. 
On  tlie  trial,  the  respondents  having  called  wit- 
nesses to  prove  a  birth  settlement,  the  appel- 
lants, on  cross-examination,  proved  that  the 
pauper,  before  and  at  the  time  of  her  marriage, 
nad  been  and  was  tenant  of  the  cottage,  and  that 
after  her  marriage  she  and  her  husband  con- 
tinued to  occupy  for  more  than  a  year,  neither 
party  inquiring  further  into  the  particulars  of 
the  settlement : — Held,  that  there  was  evidence 
from  which  the  sessions  might  find  that  the 
estate  of  the  pauper  was  greater  than  a  tenancy 
At  will,  and  therefore  tlmt  the  husband,  by  his 
marriage,  acquired  such  an  estate  as  that,  by 
residence  thereon  for  forty  days,  he  gained  a 


settlement.    Beg.  t.  JOklifiuc,  4  EL  It  BL  647  ; 
24  L.  J.,  M.  C.  65  ;  1  Jar.,  N.  8. 181. 

The  hosband  of  a  woman,  who,  when  sole,  par- 
chased  fat  less  than  301.  a  leasehold  tenement, 
gains  a  settlement  by  marrying  her,  and  then 
oommnnicates  that  settlement  to  his  wife.  17- 
mimgton  y.  MiekUUm,  1  W.  BL  598. 

A  man,  by  marrying  an  executrix  who  was 
yearly  tenant  of  premises  under  the  value  of  107., 
gains  a  settlement.  Rex  y.  Tmysegnkanam^  7 
B.  Ic  C.  233  ;  1  M.  It  B.  16. 

The  interest  of  a  tenant  from  year  to  year,  or 
of  the  executrix  of  such  tenant,  of  an  estate 
under  107.  a  year,  passes  to  her  husband  on  their 
marriage  by  operation  of  law,  and  he  acquires 
a  settlement  by  forty  days*  residence  npon  the 
estate.    Ih. 

A  husband  may  gain  a  settlement  by  residing 
on  an  estate  vested  in  trustees  for  the  separate 
use  of  the  wife.     Rex  v.  Offekureh,  3  T.  &.  114. 

A  woman,  being  yearly  tenant  at  50r.  a  year, 
marries.  Her  husband,  by  forty  days*  residence 
on  the  premises,  gains  a  settlement  by  estate. 
Rex  y.  Barnard  Ckutle,  4  N.  &  M.  128 ;  2  A.  & 
E.  108. 

But  when  a  man,  being  yearly  tenant,  dies, 
and  his  wife  occupies  and  pays  rent  as  one  of 
the  next  of  kin,  but  without  taking  ont  letters  of 
administration,  the  wife  neither  gains  a  settle- 
ment herself,  nor  is  a  settlement  gained  by  a 
second  husband,  by  reason  of  his  marriage  with 
her  during  such  occupation,  and  of  forty  days* 
residence.    Ih. 

A.  agreed  to  give  a  cottage  to  his  grandson  on 
lus  marriage,  but  there  was  no  conveyance ;  the 
grandson  entered,  fitted  it  up  at  his  own  expense, 
and  lived  in  it  for  several  years ;  Uien  the  grand- 
father died  intestate,  leaving  an  only  child  (the 
mother  of  the  grandson),  who  never  entered  on 
the  cottage,  or  received  or  demanded  any  rent 
for  it ;  then  the  mother  died,  leaving  a  husband 
and  an  only  son  : — Held,  that  the  husband  was 
not  tenant  by  the  curtesy ;  that  the  son  (the 
above  grandson)  was  seised  in  fee ;  and  conse- 
quently that  he  gained  a  settlement  by  residing 
on  it  forty  days.  Rex  v.  Oreat  Faringdan,  6  T. 
B.  679. 

Onardiaa's  Interest.] — ^A  guardian  in  socage, 
residing  on  the  ward's  estate  for  forty  days,  gains 
a  settlement  in  the  parish.  Rex  v.  Oakley,  10 
East,  491. 

There  cannot  be  a  guardian  in  socage  of  an 
equitable  estate  ;  and,  therefore,  where  a  pauper 
married  the  widow  of  a  man  who  had  paid  for 
and  been  let  into  possession  of  a  freehold  cottage, 
and  had  died  leaving  a  daughter,  but  without 
having  any  l^al  conveyance  executed  to  him  in 
his  lifetime : — Held,  that  the  pauper's  residence 
in  the  cottage  for  forty  days  did  not  confer  a 
settlement  upon  him,  the  widow  not  being  guar- 
dian in  socage  to  the  daughter.  Rex  v.  Todding- 
ton,  1  B.  &  A.  560. 

A  real  estate  was  devised  to  B.,  who  on  the 
death  of  the  testator  was  sixteen  years  old.  Her 
^ther,  considering  himself  her  guardian,  resided 
with  her  on  the  estate :— Held,  that  as  the  estate 
came  to  the  daughter  by  devise  and  not  by  de- 
scent, and  she  was  above  fourteen  years  of  age, 
the  father  was  not  a  guardian  in  socage,  but  a 
natural  guardian  only,  and  that  having  as  such 
no  interest  in  the  land,  he  gained  no  settlement 
by  residing  on  it.  Rex  v.  Sherrington^  3  B.  & 
Ad,  714. 
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The  mother  of  an  infant  copyholder  under 
fourteen  was  a  goardian  by  law  of  the  copyhold, 
there  being  no  custom  of  the  manor  for  appoint- 
ing a  guardian  ;  and  she  was  therefore  entitled 
to  reside  irremovably  on  the  estate.  JRex  y. 
Wilby,  2  M.  &  S.  504. 

Bamaindert.] — If  A.,  residing  on  a  cotj^ge  of 
his  own,  grants  it  by  lease  and  release  to  B.  in 
fee,  in  consideration  of  36Z.,  with  a  proviso 
'*  that  A.  shall  live  in  and  occupy  the  cottage  with 
the  appurtenances,  as  he  theretofore  had  done, 
and  then  did,  for  life ; "  B.  only  takes  a  re- 
mainder after  an  estate  for  life  in  A.,  and  there- 
fore has  not  such  an  interest  during  A.'s  life  as 
will  enable  him  to  gain  a  settlement  by  a  resi- 
dence on  the  estate.  Bex  v.  Eathigton,  4  T.  R. 
177. 

Messuage  A.  was  devised  to  M.  durante  vidui- 
tate,  and  after  her  decease  or  re-m|trriage,  A., 
and  also  messuage  B.,  of  which  the  testator  made 
no  other  disposition,  were  devised  to  N.,  who 
was  not  the  heir  of  the  devisor  in  fee : — Held, 
that  N.  took  no  estate  in  A.  or  B.  till  after  the 
death  or  marria^  of  M.,  during  whose  widow- 
hood B.  descended  to  the  heir  of  the  devisor, 
and  that  therefore  N.  gained  no  settlement  by 
residing  in  the  parish  where  the  messuages 
were  situate,  while  M.  continued  alive  and  un- 
married. Rex  V.  Ringstead,  4  M.  &  R.  67  ;  9  B. 
&  C.  219. 

An  estate  in  remainder,  though  vested,  will 
not  confer  a  settlement :  it  must  be  vested  in 
possession.  Rex  v.  Willoughby'witli-Sloothhy, 
10  B.  &C.  62;  5M.  &B.  32. 

Ineomplete  Title — ^Presumption.] — In  order  to 
gain  a  settlement  by  estate,  there  must  be  a  legal 
estate  in  the  pauper,  and  the  court  cannot,  where 
such  legal  estate  nas  not  been  made  out,  presume 
from  the  fact  of  occupation  merely  that  a  legal 
estate  existed.  Rex  v.  Okeford  FUzpaine,  1  B. 
&  Ad.  254. 

An  uninterrupted  enjoyment,  without  any  claim 
being  made  for  nearly  twenty  years,  will  confer  a 
settlement,  though  the  possession  may  be  adverse. 
Bex  V.  Butterton^  6  T.  R.  554.  See  Rex  v. 
ClwaMe,  8  B.  &  Ad.  833. 

Grandfather,  father,  and  son ;  and  the  grand- 
father gave  the  father  a  piece  of  land,  on  which 
he  immediately  built  a  house,  and  continued  in 
possession  for  thirty  years,  without  paying  any 
rent  or  acknowledgment,  sometimes  residing  in 
the  house  with  his  family,  and  at  other  times 
letting  it,  and  receiving  the  rent : — Held,  that 
the  son,  who  ceased  to  be  a  part  of  his  father's 
family,  fifteen  years  after  the  building  of  the 
house,  was  entitled  to  the  settlement  which  the 
father  gained  by  residing  in  the  house.  Bex  v. 
CaXow,  3  M.  &  S.  22. 

A.  inclosed  an  acre  of  land  from  a  common 
and  built  a  house  upon  it,  for  which  the  parish 
gave  him  materials.  Fourteen  years  after,  he 
gave,  by  parol,  part  of  the  land  inclosed  to  B., 
who  built  a  cottage  on  it,  and  afterwards  in- 
closed a  further  portion  of  the  common  ;  and  B. 
occupied  the  whole  premises  for  about  sixteen 
years.  The  copyholders  (who  were  accustomed 
every  seven  years  to  breii  down  the  fences  of 
encroachments  on  the  common)  twice  broke 
down  the  fences  between  the  common  and  the 
new  land  thus  inclosed  by  B.  (the  fence  between 
the  new  and  the  old  inclosure  having  been 
previously  removed),  and  passed  over  tluit  part 


of  the  land  which  had  been  newly  inclosed  by 
B.: — Held,<^that  B.  gained  a  settlement  by  estate. 
Bex  V.  PenMLx,  3  B.  &  Ad.  816. 

—  Imperfect  Grants.]— A.,  being  seised  in 
fee  of  a  close  of  land,  gave  a  small  piece  by  parol 
to  B.,  whoi  built  a  cottage  on  it  and  resided  in  it 
fifteen  years,  when  A.  told  him  that  he  had  sold 
the  land  to  C,  and  asked  B.  to  g^ve  him  posses- 
sion and  to  sell  him  his  right.  A.  agreed  to  give 
B.  32.  for  giving  possession  and  that  B.  should 
take  the  materials.  B.  pulled  down  the  cottage 
and  carried  away  the  material,  and  delivered 
possession  to  C: — Held,  that  B.  did  not  gain  any 
settlement  by  residing  in  the  house.  Bex  v. 
Chew  Magjia,  10  B.  &  C.  747. 

The  taking  ai  grant  of  a  licence  from  the  lord 
of  a  manor  to  erect  a  cottage  on  a  piece  of  land, 
rendering  an  annual  rent  of  10«.  6^.  as  a  quit- 
rent,  and  also  a  grant  of  a  licence  to  inclose  a 
piece  of  ground  for  a  garden  to  the  cottage,  both 
being  parts  of  the  waste,  and  building  a  cottage 
thereon,  and  residing  in  it  for  a  year  and  a  half,  do 
not  confer  a  settlement,  this  being  a  licence  only, 
and  not  a  grant  of  any  interest  in  land.  Bex  v. 
Homdor^oii~t1ie-Hilly  4  M.  &  S.  562. 

F.  being  seised  in  fee  of  a  cottage,  demised  it 
to  the  overseers  of  the  parish  for  1,000  years, 
reserving  a  peppercorn  rent,  and  continuing  to 
reside  there.  Being  sick,  his  daughter  and  her 
husband  came,  by  permission  of  the  parish 
officers,  to  reside  with  and  take  care  of  him  ; 
after  his  death,  the  daughter  being  his  heir,  they 
continued  to  reside  there  above  forty  days, 
claiming  a  right  to  the  possession  : — Held,  that 
they  thereby  gained  a  settlement,  being  entitled 
to  the  reversion,  and  the  residence  not  being 
fraudulent.  Bex  v.  Staplegrove,  2  B.  &  iL 
527. 

While  a  pauper  resided  in  a  parish,  a  freehold 
estate  descended  to  his  wife  and  her  sisters,  as 
co-parceners,  in  the  parish ;  and,  in  a.  month 
after,  the  pauper  and  his  wife  contracted  to  sell 
their  share,  but  the  conveyance  was  not  actually 
executed  for  more  than  forty  days  after  their 
title  accrued : — Held,  that  the  pauper  was  there- 
by settled  in  the  parish,  although  the  estate 
during  all  the  time  was  in  the  occupation  of 
another.    Bex  v.  Dorstone^  1  East,  296. 


0.  Inhabitanoy  beyond  Ten  Mile*. 

Meaning  of.]  —The  4  &  5  Will.  4,  c.  76,  s.  68, 
enacts,  that  no  person  shall  retain  a  settlement 
gained  by  possessing  an  estate  or  interest  in  a 
parish  for  a  longer  time  than  he  shall  inhabit 
within  ten  miles  thereof  : — Held,  where  a  pau- 
per resided  out  of  the  parish,  that  these  words 
mean  ten  miles  measured  in  a  direct  line  from 
the  residence  to  the  nearest  point  of  the  parish. 
Beg.  V.  Saffron  Walden,  9  Q.  B.  77 ;  2  New 
Sess.  Cas.  360 ;  15  L.  J.,  M.  C.  115 ;  10  Jur. 
639. 

Besult  of.]  — If  a  party  settled  in  a  parish  by 
possession  of  an  estate  ceases  to  inhabit  with- 
in ten  miles,  his  settlement  is  thereby  lost; 
but  the  settlement  communicated  to  his  child 
by  such  possession  is  not  a^ected  by  the  stetute. 
Beg,  V.  ffendon,  2  Q.  B.  455  ;  12  L.  J.,  M.  C.  3. 

the  4  &  5  Will.  4,  c'  76,  s.  68,  extinguishes  a 
settlement  by  possession  of  an  estate  or  interest, 
on  a  pauper  ceasing  to  reside  within  ten  miles 
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thereof,  and  does  not  merely  sospend  it.  Beg,  v. 
St,  6Hles-in-the'Field8, 1  G.  &  D.  5^7  ;  2  Q.  B. 
446  ;  6  Jur.  192. 

A  person  who  inherited  a  real  estate,  and 
thereby  acquired  a  settlement,  lived  with  his 
mother  in  a  house,  part  of  the  estate.  He  be- 
came insane  and  was  removed  by  his  relations 
to  the  county  asylum,  which  was  more  than  ten 
miles  from  the  parish  in  which  the  estate  was. 
He  was  maintained  in  it  daring  four  years, 
partly  by  his  relations,  and  partly  from  the 
rents  of  his  estate: — Held,  that,  on  being  re- 
moved to  the  asylum,  he,  though  a  lunatic  at 
the  time  of  his  removal,  had  ceased  to  inhabit, 
and  had  therefore  lost  his  settlement  by  estate. 
Reg,  V.  Whwendine,  1  G.  &  D.  660;  2  Q.  B. 
450  ;  6  Jur.  192. 

B.  obtained  a  settlement  by  estate  in  L.  by  his 
marriage  with  the  pauper.  Before  the  birth  of 
any  of  their  children  they  removed  to  a  distance 
of  more  than  ten  miles  from  L.,  whereby  R.  lost 
his  settlement  there.  B.,  whose  previous  settle- 
ment was  unknown,  deserted  his  family,  the 
children  being  unemancipated  while  they  were 
residing  in  A.: — ^Held,  that  the  settlement  of  B. 
in  L.  being  lost  under  4  ft  5  Will.  4,  c.  76,  s.  68, 
the  wife  and  children  could  not  be  removed 
there.  Reg.  v.  Llansaintffraid  Olan  Conway^ 
2  El.  &  Bl.  803 ;  17  Jur.  1101. 

6.  BT  ACKNOWLBDaMBNT  AKD  BELIEF. 

AokxLOwledgment  by  Parish  Overseer.]— An 
examination  on  which  an  order  was  made  for 
removing  a  widow  to  K.,  as  the  last  place  of 
settlement  of  her  deceased  husband,  contained 
evidence  that  the  husband's  sister,  whilst  a 
single  woman,  resided  in  B.,  and,  not  having 
gained  any  settlement  in  her  own  right,  became 
pregnant  with  a  bastard  child,  and  by  direction 
of  an  overseer  of  B.  shewed  herself  to  the  over- 
seer of  K.,  and  with  his  knowledge  and  consent, 
went' to  a  relation  in  the  latter  parish,  and  lay 
in  there ;  that  she  afterwards  went  with  the 
overseer  of  K.  before  the  justices  to  filiate,  and 
received  pay  for  the  child  from  the  overseer  of 
K.  for  some  months,  till  it  died.  The  sessions 
having  refused,  on  appeal,  to  hear  evidence  in 
support  of  the  order,  and  having  discharged  the 
order : — Held,  that  the  examination  furnished 
some  evidence  that  the  deceased  husband  was 
settled  in  K.,  though  it  did  not  appear  whether 
the  acknowledgment  was  made  before  or  after 
his  emancipation  by  marriage.  Reg,  v.  Weet 
Riding  {Juttioet),  2  Q.  B.  331. 

Belief  by  Pariah— Evidence  of  Settlement.]- 
Giving  parish  relief  to  a  pauper  within  the 
parish  is  no  evidence  of  his  settlement  there. 
Rem  V.  Chatham,  8  Bast,  498. 

Even  though  the  relief  is  continued  for  a  long 
period,  and  though  one  of  his  family  is  put  out 
apprentice  by  the  parish.  Rex  v.  CoUortoUy  I 
B.  &  Ad.  25. 

Where  a  case  from  the  sessions  only  stated  the 
bare  fact  of  a  pauper's  having  received  relief 
from  the  respondent's  parish : — Held,  that  this 
was  not  even  primft  facie  evidence  of  a  settle- 
ment there,  since  he  might  have  been  relieved  as 
casual  poor,  which  the  overseers  were  bound  to 
do  if  wanted,  whether  the  pauper  was  settled 
there  or  not    Rex  v.  Chadderton,  2  East,  27. 

Belief  given  to  a  pauper  whilst  resident  in  a 
parish  (however  often  repeated)  is  no  evidence 


of  a  settlement  there.  Reg,  v.  St,  CHlee-in^he- 
Fields,  6  a  B,  872;  D.  &  M.  110;  1  New 
Sess.  Cas.  137;  13  L.  J.,  M.  C.  89 ;  8  Jur. 
467. 

Belief  given  to  a  pauper  residing  in  another 
parish  is  an  acknowledgment  that  his  settlement 
is  in  the  parish  giving  relief.  Rex  v.  TVaio- 
bridge,  7  B.  &  C.  252  ;  1  M.  &  R.  7. 

Buf  giving  a  pauper  money  to  enable  him  to 
return  to  a  particular  place  is  not  an  acknow* 
ledgment  of  settlement  in  the  relieving  parish. 
/*. 

Belief  given  to  a  pauper  while  he  is  residing 
out  of  the  relieving  parish  is  primft  facie  evidence 
of  a  settlement  in  that  parish.  Rex  v.  Edwii^ 
stowe,  8  B.  &  C.  671. 

By  a  local  act,  the  governor  and  guardians  of 
the  poor  of  the  city  and  county  of  Norwich  were 
incorporated  for  the  maintenance  of  the  poor  of 
all  the  parishes  of  the  city,  and  were  vested,  for 
the  city,  'with  all  the  powers  which  church- 
wardens and  overseers  usually  exercise  concern- 
ing  the  management,  maintenance  and  relief  of 
the  poor,  or  the  application  of  rates  ;  and  they 
were,  besides,  empowered,  after  ascertaining 
what  sums  would  be  needful  for  relief  and  main- 
tenance, to  assess  the  share  to  be  paid  by  each 
parish  in  the  city : — Held,  that  relief  given  by 
the  officer  of  the  guardians,  out  of  the  general 
fund,  to  a  pauper  residing  in  one  of  the  parishes, 
was  evidence  that  the  paupec^  had  become 
chargeable  to  that  parish.  Reg,  v.  St,  Mary, 
Rufigay,  3  New  Sess.  Cas.  714  ;  12  Q.  B.  38 ;  19 
L.  J.,  M.  C.  39  ;  14  Jur.  242. 

Relief  given  to  a  pauper  by  order  of  the  board 
of  guardians  of  a  union,  on  account  of  a  particu- 
lar parish  therein,  is  evidence  on  appeal  by  such 
parish  against  an  order  of  removal,  that  the 
relief  was  given  by  its  authority.  Reg,  v.  Cron^ 
dall,  10  Q.  B.  812 ;  16  L.  J.,  M.  0. 176. 


Authority  of  Clerk.]  —  The  clerk  to  the 


board  of  guardians  of  a  union  is  an  officer  having 
authority  to  order  the  giving  of  relief,  so  as  to 
establish  a  settlement  by  admission  in  a  town- 
ship within  such  union.  Reg.  v.  Wigan,  14  Q.  B. 
287  ;  3  New  Sess.  Cas.  670  ;  19  L.  J.,  M.  C,  18  ; 
13  Jur.  1052. 

Besidenee  in  a  Beformatory — Yolnntary  Con- 
tributions.]— The  pauper  resided  for  upwards  of 
three  years  in  a  building  in  the  parish  of  F., 
occupied  as  a  home  or  reformatory  for  women. 
This  home  was  supported  by  money  collected  at 
church  offertories  without  the  parish,  and  by 
annual  subscriptions  and  donations  from  persons 
resident  in  all  parts  of  the  kingdom,  the  money 
being  applied  m  providing  for  the  supervision, 
instruction,  maintenance,  and  clothing  of  the 
inmates.  The  pauper  during  the  whole  term 
paid  no  money  for  her  maintenance  and  clothing : 
— Held,  that  the  money  collected  for  her  main- 
tenance in  the  home  was  a  "bonft  fide  charitable 
gift,"  and  that  she  had  not  been  maintained  by 
a  rate  or  subscription  raised  in  a  parish  in  which 
she  did  not  reside  within  the  meaning  of  the 
proviso  to  9  dc  10  Vict.  c.  66,  s.  1,  and  that  she 
was  irremovable  from  and  settled  within  the 
parish  of  F.,  under  39  &;  40  Vict.  c.  61,  s.  34. 
Fulham  Guardians  v.  Thanet  Ouardians,  7  Q. 
B.  D.  539  ;  60  L.  J.,  M.  C.  101  ;  44  L.  T.  678  ; 
29  W.  R.  723  ;  45  J.  P.  552— C.  A.  Affirming  6 
Q.  B.  D.  610  ;  60  L.  J.,  M.  C.  42  ;  44  L.  T.  138  ; 
29  W.  B.  470 ;  45  J.  P.  438.* 
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7.  Derivativb  Sbttlem bnt. 


a.  fiUnoe  80  A  40  Viot.  o.  61,  ■.  86. 

Married  Woman  —  Criminal  Lnnatio.]  —  A 
criminal  lunatic  panpeT  was  adjudged  to  be 
settled  in  the  pari&  in  which  her  husband  had 
been  bom.  Her  husband  had  acquired  no  settle- 
ment himself ;  but  before  he  was  sixteen,  his 
father,  with  whom  he  was  living,  acquired  a 
settlement  in  a  parish  other  than  that  in  which 
the  son  had  been  bom  :— Held,  that  under  89  & 
40  Vict.  c.  61,  s.  35,  the  pauper's  husband's  de- 
rivatiye  settlement  and  not  his  birth  settlement 
was  the  right  one.  6/reat  Yarmouth  v.  City  of 
Zondon  QClerk  of  the  Peace),  3  Q.  B.  D.  232 ; 

47  L.  J.,  M.  C.  61  ;  37  L.  T.  712 ;  26  W.  R. 
283. 

Wife  and  Children.] — An  order  for  the  re- 
moval of  a  pauper  wife  and  her  three  children, 
aged  respectively  five  years,  three  years,  and  one 
year,  on  the  ground  tnat  the  settlement  of  her 
husband  was  the  birth  settlement  of  his  father 
within  the  union  to  which  the  removal  was  made, 
having  been  made  and  appealed  against,  the 
birth  settlement  of  the  husband's  father  in  such 
union  was  proved,  but  no  other  settlement  either 
of  the  husband  or  of  his  father  being  set  up,  the 
order  was  quashed  by  an  order  of  the  court  of 
quarter  sessions,  and  the  Queen's  Bench  Division 
confirmed  such  order  of  the  sessions: — Held, 
that  evidence  of  the  settlement  of  the  husband's 
father  was  inadmissible,  and  could  not  be  acted 
upon  in  maJcing  the  order  of  removal,  as  it  went 
to  prove  the  derivative  settlement  of  the  parent 
of  the  children  contrary  to  s.  35  of  the  Divided 
Parishes  Act,  1876  (39  &  40  Vict.  c.  61),. and 
that  consequently  the  order  of  removal  was 
rightly  quashed.  Reg,  v.  Bridgnorth  (^6fuar- 
diang%  or  Madeley  (^Chiardiani)  v.  Bridgnorth 
iOuardian9),ll  Q. B.  D.  314  ;  52  L.  J.,  M.  0.  71  ; 

48  L.  T.  600  ;  31  W.  R.  938  ;  47  J.  P.  452— C.  A. 
Affirming  9  Q.  B.  D.  765  ;  62  L.  J.,  M.  C.  17  ;  47 
L.  T.  301  ;  31  W.  R.  429  ;  47  J.  P.  5. 

Where  the  settlement  of  a  widowed  mother,  as 
well  as  the  settlement  of  her  legitimate  children, 
who  are  unemancipated  and  under  the  age  of 
sixteen,  has  to  be  inquired  into,  the  children 
take  the  settlement  of  their  widowed  mother 
under  the  first  clause  of  s.  35  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1876 
(39  &;  40  Vict.  c.  61),  and  are  not  to  be  deemed 
to  be  settled  in  the  parish  where  they  were  born 
under  the  last  clause  of  that  section,  although  it 
cannot  be  shewn  what  settlement  the  children 
derived  from  their  widowed  mother  without  in- 
quiring into  her  derivative  settlement.  Holliny- 
ioume  (^Guardians)  v.  West  Ham  (^Guardians), 
6  Q.  B.  D.  580  ;  50  L.  J.,  M.  C.  74  ;  44  L.  T.  520  ; 
29  W.  R.  629  ;  46  J.  P.  634. 

Legitimate  Children — Effoct  of  Statute.] — 
The  first  paragraph  of  s.  35  of  the  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict,  c,  61), 
which  abolishes  derivative  settlements,  except  in 
the  case  of  a  wife  from  her  husband,  and  of  a 
child  under  the  age  of  sixteen  from  its  parent,  is 
to  be  read  retrospectively  as  well  as  prospec- 
tively, both  in  the  enacting  part  and  in  the 
exception.  Weitbury-on-Sevem  (^Guardians) 
V.  Barrov^in-Fumeis  (^Overteers),  3  Ex.  D.  88  ; 
47  L.  J.,  M.  C.  79 ;   38  L.  T.  315  ;  26  W.  R. 


372.  Cp.  Tenterden,  ^c,  v.  8t.  Mary  Mifigton, 
infra. 

A  pauper  bom  in  1841  had,  while  under  the 
age  of  sixteen  and  before  the  passing  of  the  39  & 
40  Vict.  c.  61,  derived  a  settlement  from  his 
father,  who  had  acquired  a  settlement  by  estate, 
and  the  pauper  never  acquired  any  settlement  of 
his  own  : — Held,  that  though  the  enacting  part 
of  the  first  paragraph  of  s.  35  would,  but  for  the 
exception,  have  destroyed  the  derivative  settle- 
ment, the  case  fell  within  the  exception,  and 
that  the  pauper  therefore  retained  the  derivative 
settlement  after  the  act.     Ih, 

Under  39  &  40  Vict.  c.  61,  s.  36,  chUdren 
under  the  age  of  sixteen  gain  no  settlement  by 
a  second  marriage  of  their  widowed  mother. 
Keynsham  Union  (^Guardians)  v.  Bedmintter 
Union  iGuardians\%  Q.  B.  D.  344;  47  L.  J., 
M.  C.  73  ;  38  L.  T.  607  ;  26  W.  R.  691. 

A  pauper,  whose  settlement  both  by  birth  and 
parentage  was  in  the  appellants'  union,  had, 
before  he  was  sixteen  years  old,  resided  in 
another  union  for  the  term,  in  the  manner,  and 
under  the  circumstences  required  by  s.  34  of  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876,  to  acquire  a  settlement  by  residence  : 
— Held,  upon  an  appeal  from  an  order  of  re- 
moval to  the  appellants'  union,  that  the  first 
paragraph  of  s.  35  of  that  act  refers  only  to 
derived  settlements  ;  that  there  was  notiiing  in 
that  section  to  prevent  the  pauper  from  acquir- 
ing a  settlement  under  s.  94  ;  and  that  therefore 
the  order  of  removal  was  bad.  WoUtanton 
Union  y.Xorthwich  Union^  46  L.  T.  528  ;  46  J.  P. 
377. 

Over  Sixteen.]— When  in  order  to  ascer- 
tain the  settlement  of  a  child  within  the  excep- 
tions mentioned  in  s.  35  of  39  ic  40  Vict.  c.  61,  it 
is  necessary  to  ascertain  the  settlement  of  the 
father,  it  is  not  sufficient  to  shew  merely  the 
father's  birth  settlement  where  he  has  a  deriva- 
tive settlement,  but  such  derivative  settlement 
may  be  inquired  into  to  repel  the  presumption 
arising  from  •  birth  settlement ;  and  as  soon  as  it 
appears  that  the  father's  settlement  is  derivative, 
s.  35  provides  that  such  child  shall  be  deemed 
to  be  settled  in  the  parish  in  which  he  or  she 
was  bom.  Woodstock  Poor  Law  Union  CGuar- 
diwis')  V.  St,  Pancras  (^Churchwardens,  ^c.),  4 
Q.  B.  D.  1  ;  48  L.  J.,  M.  C.  1  ;  39  L.  T.  266  ;  27 
W.  R.  229,  sub  nom.  Beg,  v.  St.  Pancras 
(^Churchwardens  and  Overseers'). 

Where  Father's  Settlement  enly  Deriva- 


tive.] — When  the  father  of  a  pauper,  who  has 
acquired  no  settlement  of  her  own,  has  himself 
only  a  derivative  settlement,  the  pauper  has  a 
settlement  at  her  own  and  not  her  ntther's  birth- 
place,   lb. 

A  pauper,  who  had  acquired  no  settlement  of 
her  own  idter  attaining  the  age  of  sixteen,  was 
adjudged  to  be  settled  in  the  parish  in  which  she 
was  bom.  Her  father  had  a  derivative  settle- 
ment at  M.,  but  was  born  at  D.  : — Held,  that,  in 
accordance  with  s.  36  of  39  &  40  Vict.  c.  61,  the 
pauper's  settlement  was  rightly  adjudged  to  be 
in  respondent's  parish.    lb. 

Illegitimate  Child  nnder  Sixteen.]— Under 
39  &  40  Vict.  c.  61,  s.  36,  illegitimate  chUdren 
under  sixteen  do  not  take  the  settlement  of  their 
mother,  where  such  settlement  has  been  derived 
from  her  father ;  they  do  not  take  their  mother's 
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birth  settlement,  but  are  deemed  to  be  settled  in 
the  parish  in  which  they  were  bom.  An  illegiti- 
mate child  may  derive  a  settlement  from  its 
parent  within  the  meaning  of  the  third  part  of 
s.  35.  jReg,  or  Wycombe  Union  v.  St,  MarylC' 
hone  (^€hiardiam\  53  L.  J.,  M.  C.  12  ;  49  L.  T. 
59  ;  31  W.  R,  916  ;  47  J.  P.  743. 

Under  the  Poor  Law  Amendment  Act,  1876 
(39  &  40  Vict.  c.  61),  s.  35,  an  illegitimate  child 
under  sixteen  does  not  take  Mie  settlement  of  its 
mother  where  such  settlement  has  been  derived 
from  her  marriage.  Manchester  (^Overseers)  v. 
8t.  Pancras  ^Guardians),  4  Q.  B.  D.  409  ;  41  L. 
T.  218  ;  27  W.  R.  885. 

Under  39  &  40  Vict.  c.  61,  s.  35,  illegitimate 
children  under  sixteen  do  not  take  the  settle- 
ment of  their  mother  where  such  settlement  has 
been  derived  from  her  marriage,  although  the 
birth  of  the  children  and  the  marriage  of  the 
mother  were  before  the  passing  of  the  act.  Reg, 
orFulham  (^Gv^rdiani)  v.  Portsea  (^Ghiardians)^ 
7  Q.  B.  D.  384  ;  50  L.  J.,  M.  C.  144. 

Illegitimate    Child    above' Sixteen.] —  The 

pauper,  an  illegitimate  child,  and  an  idiot  from 
her  birth,  resided  after  the  age  of  sixteen  for 
more  than  three  years  continuously  in  P.  with 
her  mother  and  her  mother's  husband,  living  as 
part  of  their  family  : — Held,  that  notwithstand- 
ing the  circumstances  of  her  residence,  she  had, 
under  the  Divided  Parishes  Act,  1876  (39  &  40 
Vict.  c.  61,  s.  34),  acquired  a  settlement  in  P. 
ScUford  (^Ghiardian*)  v.  Manchegter  (^Overseer 9)^ 
10  Q.  B.  D.  172  ;  52  L.  J.,  Q.  B.  34  ;  48  L.  T. 
119  ;  31  W.  R.  380  ;  47  J.  P.  419. 

The  bastard  daughter  of  A.  ,S.  was  bom  in 
1856,  in  the  parish  of  T.,  in  Sussex,  A.  S.  being 
then  and  afterwards  settled  in  the  parish  of  R., 
in  the  appellants'  union.  The  daughter  had  not 
acquired  a  settlement  in  her  own  right : — Held, 
that  she  was  settled  in  the  parish  where  she  was 
bom,  and  was  not  chargeable  to  the  appellants' 
union.  Tenterdeii  Poor  Law  Union  QOuar- 
dians)  v.  St,  Mary^  Islington  (^Guardians),  47 
L.  J.,  M.  C.  81  ;  38  L.  T.  485. 

Sect.  35  of  39  &;  40  Vict.  c.  61,  so  far  as  it  pro- 
vides that  an  illegitimate  child  shall  retain  the 
settlement  of  its  mother  until  it  acquires  another 
settlement,  is  not  retrospective  so  as  to  affect  a 
pauper  who  has  acquired  a  birth  settlement  by 
attaining  the  age  of  sixteen  before  its  passing. 
Ih,  See  also  Westlntry,  ^'c,^  v.  Barrow^  <^r., 
sttpra. 

b.  Before  89  &  40  Viot.  o.  61,  a.  86. 

By  Marriage.] — A  marriage  contrary  to  the 
Marriage  Act,  26  Geo.  2,  c.  33,  is  void  quoad 
settlement,  and  the  woman  cannot  be  received 
as  a  wife.  Chinham  v.  Preston^  1  W.  Bl.  192  ; 
S.  P.,  ReJT  V.  Northficld,  2  Dougl.  659. 

There  is  no  occasion  to  shew  that  banns  were 
actually  published,  or  the  marriage  register 
regularly  signed,  to  establish  a  marriage  quoad 
a  parish  settlement.  St.  Dererciix  v.  MucJt  Dew 
Church,  1  W.  Bl.  367. 

A  married  woman,  during  the  absence  of  her 
husband  abroad,  going  to  live  on  an  estate  vested 
in  tmstees,  for  the  use  of  herself  and  sisters,  did 
not  thereby  gain  a  settlement,  but  it  remained 
in  her  husband's  parish.  Mej;  v.  JBnngton,  7  B. 
k  C.  546  ;  1  M.  &  R.  431. 

A  female  pauper,  married  by  the  fraudulent 


contrivance  of  parish  officers,  acquires  her  hus- 
band's settlement.  Bex  v.  Birminghdim,  2  M.  & 
R.  230  ;  8  B.  &  C.  29. 

The  maiden  settlement  of  a  married  woman  is 
not  suspended  during  coverture ;  but  she  and 
her  child  may  be  removed  thither  if  the  hus- 
band has  no  settlement  of  his  own.  Mex  y.  St, 
Botolph,  Burr.  S.  C.  367  ;  Say.  198.  And  see 
Bex  V.  CottingJiaMy  1  M.  &  R.  439 ;  7  B.  &  C. 
615. 

A  wife  having  been  removed  to  her  maiden 
settlement,  upon  the  hearing  of  an  appeal  against 
the  order  of  removal,  the  respondents  proved  that 
the  maiden  settlement  of  the  wife  was  in  the  ap- 
pellant parish,  and  also  that  her  husband  was 
Dom  in  the  town  of  Ipswich,  where  there  were 
several  parishes,  but  in  which  of  them  did  not 
appear : — Held,  that,  as  it  was  incumbent  on  the 
respondents  to  shew  that  the  pauper  was  settled 
in  the  parish  to  which  the  removal  was  made, 
and  that  as  they  had  disproved  that,  by  shewing 
that  the  husband  had  a  birth  settlement  in  some 
parish  in  Ipswich,  the  sessions  ought  to  have 
quashed  the  order  of  removal.  Bex  v.  St.  Mary, 
Beverley,  1  B.  &;  Ad.  201. 

An  Older  of  justices  for  removing  the  wife  and 
daughters  of  a  pauper  to  the  place  of  their 
settlement  is  snpportied,  prim&  facie,  by  shewing* 
that  the  parish  to  which  the  removal  was  made, 
was  the  place  of  settlement  of  the  wife  before 
her  marriage.    Bex  v.  Harherton^  13  East,  311. 

Parentage.] — The  settlement  by  parentage 
continues  only  so  long  as  the  child  remains  a 
member  of  the  family.  Bex  v.  Bleashy,  3  B.  & 
A.  377. 

The  settlement  of  a  child  five  years  old,  leaving^ 
the  father's  family,  and  living  with  different  re- 
lations till  ten,  follows  that  of  the  father,  if  he 
has  not  gained  any  settlement  in  his  own  right. 
Be4B  V.  Offchurch,  3  T.  R.  114. 

The  settlement  of  a  person  attainted,  acquired 
before  the  attainder,  is  communicated  to  his 
children  bom  afterwards.  Bex  v.  St,  Mary^ 
Cardigan^  6  T.  R.  116.  And  see  Bex  y,  Sadden-^ 
ham,  15  East,  463. 

Proof  that  A.  and  B.  were  married  in  the 
parish  of  Dale,  and  that  their  children,  C,  D., 
E.  and  F.  were  baptized  there,  is  not  evidence 
from  which  the  justices  are  bound  to  infer  that 
E.  was  bom  there.  Bex  v.  Lubbenhan^  3  N.  & 
M.  37  ;  5  B.  &  Ad.  968. 

Proof  of  the  father's  settlement  is  sufficient  to 
establish  the  ^ttlement  of  the  son  in  the  same 
parish,  if  nothing  appears  to  contradict  it.  Bex 
V.  Stone,  6  T.  R.  56. 

To  do  away  with  a  birth  settlement  by  proof 
of  the  mother's  settlement,  it  is  not  necessary  to 
shew  previously  that  the  father's  settlement 
cannot  be  found.  Bex  v.  St,  Mary,  Leicester ,  5 
N.  &;M.  215;  3  A.&E.  645. 

The  derivative  settlement  of  a  child,  whose 
father  has  acquired  a  settlement  by  virtue  of  the 
possession  of  an  estate  or  an  interest  in  a  parish, 
IS  not  itself  a  settlement  by  virtue  of  such  pos- 
session within  4  &  5  Will.  4,  c.  76,  s.  68,  Beg,  v. 
Hendon,  2  6.  &  D.  394  ;  6  Jur.  948. 

Step-Children.] — A  pauper  having  married  a 
widow  with  three  children  : — Held,  that,  under 
4  &  6  Will.  4,  c.  76,  s.  57,  the  children  ought  not 
to  be  removed  to  the  step-father's  settlement,  the 
object  of  that  section  being  only  to  render  him 
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liable  to  support  them.    JRex  v.  WalthaniitotOf  1 
N.  &  P.  460  ;  6  A.  &  E.  301. 

Emanoipation.] — A  child  is  not  emancipated 
so  as  to  lose  the  benefit  of  any  settlement  which 
his  father  may  gain,  till  twenty-one  or  marriage, 
or  till  he  has  gained  a  settlement  in  his  own 
right,  or  till  he  has  contracted  a  relation  incon- 
sistent with  the  idea  of  his  being  part  of  his 
father's  family.  Befx  v.  Wkittan'oum-Twan- 
brookes,  3  T.  B.  365. 

For  the  purpose  of  settlement,  a  son  is  not 
emancipated  before  the  age  of  twenty-one,  unless 
he  marries,  and  so  becomes  the  head  of  a  famtiy, 
or  contracts  some  other  relation,  so  as  wholly  and 
permanently  to  exclude  the  parental  control. 
jReg,  y.  Scammonden^  8  Q.  B.  351 ;  2  New  Sess. 
Cas.  189 ;  15  L.  J.,  M.  C.  30  ;  10  Jur.  110  ; 
S,  P.,  Rex  V.  WUmingtm,  1  D.  &  B.  140 ;  5  B. 
&  A.  525. 

A  son,  of  age,  and  married,  continuing  to  live 
with  his  father,  does  not  follow  a  settlement  sub- 
sequently acquired  by  the  father  in  another 
parish,  to  which  the  son  -also  accompanied  him 
as  part  in  fact  of  his  household,  mm  y.  Ever- 
tan,  1  East,  526. 


Effect  of  Service.] — ^A  daughter  of  full 


age,  in  1829,  hired  herself,  with  the  consent  of 
her  father,  with  whom  up  to  that  time  she  had 
lived,  to  a  farmer,  at  weekly  wages,  to  work  for 
him  during  harvest.  She  remained  with  the 
farmer  three  weeks,  and  then  returned  to  her 
father.  In  the  following  year,  the  daughter 
hired  herself  again  to  the  same  farmer  to  assist 
in  the  harvest,  and  the  father  on  this  occasion 
received  the  wages  from  his  daughter  on  her 
return.  On  both  occasions,  a  returning  home,  as 
soon  as  harvest  should  be  over,  was  intended  by 
the  daughter  and  expected  by  the  father : — 
Held,  that  the  daughter  was  emancipated.  Ilex 
v.  Oulton,  3  N.  &  M.  62  ;  5  B.  &  Ad.  958. 

Where  a  pauper,  being  settled  by  parentage  in 
A.,  at  the  age  of  thirteen  hired  and  served  for  a 
year  in  that  parish,  and  at  the  age  of  sixteen  re- 
turned to  and  lived  with  his  father's  family 
until  he  became  of  age : — Held,  that  having 
acquired  a  settlement  of  his  own  in  A,  by  hiring 
and  service,  he  did  not  follow  the  settlement  of 
his  &ther  subsequently  gained  in  another  parish. 
Rex  V.  Bleashy,  3  B.  &  A.  377. 

Where  a  minor  enlisted  into  the  royal  marines, 
and  having  been  discharged  from  that  service  at 
the  end  of  the  war,  returned  to  his  father's  family 
before  he  attained  twenty-one  :— rHeld,  that  he 
was  not  emancipated.  Rex  v.  Rotherfield  Oreys, 
2  D.  &  B.  628  ;  1  B.  &  C.  345. 

Where  a  pauper,  eighteen  years  of  age,  and 
residing  with  his  father,  was  drawn  as  a  militia- 
man and  served  five  years  as  a  balloted  man ; 
and  during  his  service,  he  several  times,  when  on 
furlough,  and  eventually  after  his  discharge, 
returned  to  his  father's  house  : — Held,  that,  by 
his  so  remaining  separate  from  his  father's 
family  after  twenty-one,  he  was  emancipated, 
although  the  original  separation  was  not  volun- 
tary on  his  part.  Rex  v.  Hardwichj  5  B.  &;  A. 
176. 

A  drummer,  under  age,  entered  into  the  same 
militia  in  which  his  father  was  sergeant,  and  lived 
with  his  father,  the  latter  receiving  the  son's 
pay  : — Held,  that  a  settlement  gained  by  the 
father  during  such  time  was  communicated  to 
the  son.    Rex  v.  IVohumy  8  T.  B.  479. 


A  settlement  gained  by  a  Scotchman  some 
years  after  his  son  had  1^  his  fomily  and  en- 
listed in  the  army  is  not  communicated  to  the 
son.    Rex  v.  StanwiXy  6  T.  B.  670. 

A  pauper,  while  he  was  under  age,  quitted  his 
parent,  and  went  to  sea,  serving  sometimes  in  a 
King's  ship,  at  other  times  in  a  trading  vessel, 
and  remained  in  such  service,  and  so  separated 
from  his  father's  family,  when  he  attained  the 
age  of  twenty-one  years : — Held,  that  he  was 
then  emancipated,  and  that  his  settlement  did 
not  afterwards  shift  with  that  of  his  father,  but 
was  settled  in  the  parish  where  his  father  at  the 
time  of  his  coming  of  age  was  settled.  Rex  v. 
Lawford,  2  M.  &  B.  556  ;  8  B.  &  C.  271. 

Where  a  minor  engaged  to  serve  on  board  a 
merchant's  ship,  for  a  time  which  did  not  expire 
till  after  he  came  of  age,  and  before  he  was  of 
age  his  &ther  acquired  a  new  settlement : — Held, 
that  he  was  not  emancipated  on  his  entering  on 
his  service,  as  he  subjected  himself  to  an  autho- 
rity, not  paramount,  but  subordinate,  to  that  of 
his  &tfaer,  and  consequently  his  settlement 
followed  that  of  his  father.  Rex  v.  Lytchct 
Matravern,  7  B.  &  0.  226  ;  1  M.  &  B.  25. 

An  adult  who  leaves  her  father's  house,  and 
goes  into  service,  becomes  thereby  emancipated, 
and  is  not  entitled  to  a  settlement  gained  after- 
wards by  the  father.    Rex  v.  Roaeh,  6  T.  B.  247. 

Service  by  a  minor  in  the  metropolitan  police 
force  does  not  emancipate  him  from  the  parental 
authority,  and  therefore  his  settlement  continues 
to  follow  that  of  his  father.  Reg,  v.  Selhorne 
IChurchwardeTis),  2  El.  &  El.  275  ;  29  L.  J., 
M.  C.  66  ;  6  Jur.,  N.  S.  1277  ;  8  W.  B.  22. 


Adoption  of  Child.]— When  a  pauper  at 

the  time  of  hiring  had  a  daughter  eighteen  years 
of  age,  who  from  four  years  old  had  lived  with 
her  grandfather,  and  had  been  maintained  by 
him  until  his  death,  and  afterwards  by  her  grand- 
mother, till  she  attained  twenty-one,  the  grand- 
father having  by  his  will  directed  the  grand- 
mother to  educate  and  maintain  her  out  of  a 
fund  given  to  the  grandmother  for  life,  and  after 
her  decease  to  the  daughter : — Held,  that  the 
daughter  was  not  emancipated.  Rex  v.  Ockfield, 
5  M.  &  S.  214. 

When  ChUd  an  Idiot.]— An  idiot,  though 

separated  from  his  parents  after  the  age  of 
twenty-one,  cannot  be  emancipated.  Rex  v. 
Aftich  Cowanuf,  2  B.  &  Ad.  861. 

Bastards.] — Bastard  children  bom  since  4  &  5 
Will.  4,  c.  76,  s.  71,  take  not  only  such  settlements 
as  their  mother  may  acquire  in  her  own  right,  but 
also  the  settlement  of  a  man  whom  she  may  sub- 
sequently marry.  Reg.  v.  St.  Mary,  Netrnfigton^ 
4  Q,  B.  581  ;  2  G.  &  D.  626  ;  12  L.  J.,  M.  C.  68  ; 
7  Jur.  440. 

Under  4  &  5  Will.  4,  c.  76,  s.  71,  every  child 
bom  a  bastard  has  the  settlement  of  its  mother 
only  until  the  age  of  sixteen,  and  after  that  age 
is  removable  to  tiie  place  of  its  birth.  Reg.  v. 
St.  Andrew,  Worcester  {Churchvoardeni),  1  El. 
&  Bl.  65  ;  22  L.  J.,  M.  C.  39  ;  17  Jur.  206. 

A  bastard  continues  to  have  the  settlement  of 
its  mother  until  the  age  of  sixteen,  notwith- 
standing the  death  of  the  mother.  Reg.  v. 
Sutton-le-Brailes,  5  El.  &  Bl.  814  ;  25  L.  J.,  M. 
C.  67  ;  2  Jur.,  N.  S.  210. 

In  1822,  the  pauper  was  bom  a  bastard  in  one 
of  several  townships  of  a  parish,  which  had  only 
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one  Bet  of  overseers  for  the  common  maintenance 
of  its  poor.  Subsequently  each  of  the  townships 
had  its  own  set  of  overseers,  for  the  separate 
maintenance  of  its  poor : — Held,  that  the  pauper 
had  not  gained  a  settlement  in  the  township  of 
his  birth,  so  as  to  be  removable  thereto  from  a 
foreign  parish,  Heg,  v.  TiptoUy  2  G.  &  D.  92  ;  3 
Q.  B.  215  ;  6  Jur.  760. 

8.    BISTH. 

Legitimate  Children.] — ^The  place  of  birth  of 
a  legitimate  child  is  prim&  facie  the  place  of 
settlement.    Hew  v.  JB^ton  Norris,  6  T.  B.  653. 

Birth  confers  a  settlement  without  a  residence 
of  forty  days.  Jleg,  v.  Watford,  9  Q.  B.  626  ;  2 
New  Sess.  Gas.  460 ;  16  L.  J.,  M.  0.  1 ;  10  Jur. 
1053. 

A  pauper,  bom  in  England  of  Irish  parents, 
who  have  no  settlement  in  England,  acquires  a 
birth  settlement  there,  to  which  he  and  his 
family  may  be  removed  after  his  emancipation. 
Beg.  v.  Preston,  12  A.  k,  E.  822  ;  4  P.  &  D.  509. 

A  legitimate  child,  whose  parents  have  no 
settlement,  though  unemancipated,  has  a  settle- 
ment in  the  parish  in  which  it  is  bom.  Reg. 
v.  Xewchurch,  3  B.  &  8. 107 ;  32  L,  J.,  M.  C.  18  ; 
9  Jur.,  N.  S.  536  ;  7  L.  T.  271 ;  11  W.  R.  24. 

Bastards.  1 — A  bastard  gains  a  settlement  in 
its  place  of  birth  ex  necessitate,  for  being  nuUius 
filius,  it  cannot  otherwise  be  provided  for. 
WhUechapel  v.  Stepney,  Garth.  433.  And  see  Rex 
V.  St,  Nicholas,  Leicester,  2  B.  &  G.  889. 

The  owners  and  occupiers  of  rateable  property 
in  A.,  without  the  privity  of  the  parish  officers, 
sent  a  pregnant  woman  from  A.  to  B.,  for  the 
purpose  of  preventing  her  illegitimate  offspring 
from  becoming  chargeable  to  A.  The  child  was 
bom  in  B.,  and  becoming  chaigeable  to  G.,  is  not 
removable  from  C.  to  A.  Rex  v.  Mattersea,  1  N. 
&M.  49;  4B.  &Ad.211. 

EYidenoe  of  Birth.]— The  fact  of  a  pauper  first 
remembering  himself  in  a  parish  workhouse,  when 
about  five  years  old,  is  no  evidence  that  he  was 
bom  in  that  parish.  Rex  v.  Trowbridge,  7  B.  & 
C.  252  ;  1  M.  &  R.  7. 

For  the -purpose  of  shewing  a  birth  settlement 
in  G.,  a  witness  proved  that  she  was  the  sister 
of  the  pauper's  mother,  who  was  the  witness's 
senior  by  ten  years ;  that  the  witness  first  re- 
membered herself  and  the  pauper's  mother  living 
with  their  parents  in  G.  It  was  also  proved  that 
the  father  and  mother  of  the  pauper's  mother 
were  married  in  G.,  and  that  the  witness,  the 
pauper's  mother,  and  another  sister,  were  bap- 
tized in  G. : — Held,  sufficient  evidence.  Reg,  v. 
Crediton,  El.  Bl.  &  El.  231  ;  27  L.  J.,  M.  G.  265  ; 
4  Jur.,  N.  8.  926. 

V.  REMOVAL  OF  PAUPERS. 

1.  Who  may  be  Removed. 

a.   Oharffeability. 

By  reason  of  Sickness  or  Aeoident — Under  9  ft 
10  Vict.  0.  66.]— Section  4  of  9  &  10  Vict,  c  66, 
regulating  the  grant  of  a  magistrate's  warrant, 
applies  only  to  the  case  of  sickness  of  the  person 
removed.  Reg.  v.  St.  George,  Middlesex,  2  B. 
&  8.  317 ;  31  L.  J.,  M.  G.  85 ;  8  Jur.,  N.  S. 
714. 


But  pregnancy  is  not  of  itself  sickness.  Reg* 
V.  Huddersfield,  7  Bl.  &  Bl.  794  ;  26  L.  J.,  M,  C. 
169  ;  3  Jur.,  N.  S.  718. 

The  order  of  removal  need  not  negative  that 
the  relief  is  made  necessary  by  sickness  or  acci- 
dent Reg.^  V.  Llandogget,  3  New  Sess.  Gas. 
617. 

When  justices  grant  a  warrant  for  the  removal 
of  a  sick  pauper,  stating  therein  that  they  are 
satisfied  that  the  sickness  is  such  as  to  produce 
permanent  disability,  their  decision  as  to  the 
permanent  character  of  the  illness  is  conclusive, 
and  cannot  be  made  the  subject  of  appeaL  Reg, 
V.  St,  Mary  and  St,  Andrew,  Whittlesey,  3  B.  & 
S.  432  ;  32  L.  J.,  M.  G.  78  ;  9  Jur.,  'N.  S.  820  ; 
7  L.  T.  676  ;  11  W.  R.  310. 

A  pauper,  having  met  with  an  accident  in  the 
parisn  of  G.  which  tendered  him  helpless,  was 
taken  into  the  workhouse  of  the  union  of  which 
G.  was  a  part,  and  there  remained  for  seven 
years,  the  effect  of  the  accident  having  in  the 
interval  (it  did  not  appear  at  what  precise  time) 
ceased  sufficiently  to  make  him  capable  of  re- 
moval ;  and  he  having  since  become  permanently 
disabled  by  chronic  rheumatism,  aggravated  by 
the  accident : — Held,  that  he  was  removable 
to  the  parish  of  his  settlement,  as  being  charge- 
able to  G.  Reg.  v.  Cuchfield,  5  El.  k.  Bl.  523 ; 
25  L.  J.,  M.  G.  4  ;  1  Jur.,  N.  8.  1047. 

Held,  also,  that  it  made  no  difference  that  at 
the  time  of  the  accident  he  was  virtually  resident 
in  a  third  parish,  and  irremovable  thence  under 
the  9  &  10  Vict  c.  66.    Ih, 

An  order  of  removal  stated  that  a  pauper  had 
not  ^  become  chargeable  in  respect  of  relief  made 
necessary  by  sickness  or  accident"  At  the  trial 
the  appellants  proved  that  the  pauper  had  been 
afflicted  with  incurable  blindness,  which  was  the 
orinnal  and  continuing  cause  of  his  charge- 
ability  : — ^Held,  that  incurable  blindness  was 
sickness  within  9  &  10  Vict.  c.  66,  s.  4  ;  and 
therefore  the  order  was  bad  for  not  stating  that 
the  justices  were  satisfied  that  the  sickness  would 
produce  permanent  disability  ;  though  it  might 
have  been  amended  at  the  sessions  by  supplying 
the  omission,  under  11  &  12  Vict.  c.  31,8. 6.  R^g, 
V.  Buoknell,  3  El.  &  Bl.  587  ;  23  L.  J.,  M.  G.  129  ; 
18  Jur.  533. 

b.  Casual  Poor. 

A  labourer  employed  by  his  master  to  drive  his 
cart  into  a  parish  -^ith  one  load,  and  to  return 
with  another,  and  who  broke  his  leg  there  by 
accident,  which  detained  him  for  some  time  in 
such  parish,  by  which  he  was  relieved,  is  to  be 
considered  as  casual  poor,  and,  as  such,  is  not  re- 
movable either  under  13  &  14  Gar.  2,  c  12,  or  35 
Geo.  3,  c.  101,  as  not  coining  there  to  settle  or  in- 
habit Rex  V.  St.  James,  Bury  St,  Edmunds,  10 
East,  25.  And  see  Rex  v.  St.  Lawrence,  Ludlow, 
4  B.  &  A.  660. 

A  pauper  who  had  been  sent  backwards  and 
forwards  from  one  parish  to  another,  and  occa- 
sionally relieved  by  both,  was  holden  removable, 
Rex  V.  Birmingham,  14  East,  251. 

A  poor  person  legally  settled  in  the  parish  of 
A.,  coming  into  the  parish  of  B.,  animo  morandi, 
and  meeting  with  an  accident,  cannot  be  con- 
sidered as  casualpoor.  Rex  v.  Oldland,  6  N.  & 
M.  529  ;  4  A.  &  E.  929. 

A  pauper  met  with  an  accident  in  the  parish  of 
A,,  and  was  wrongfully  removed  (but  with  her 
own  consent)  to  the  parish  of  B.,  to  which  she 
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belonged  : — Held,  that,  being  casual  poor  in  A., 
the  overseers  of  that  parish  were  liable  (without 
an  express  promise)  to  pay  the  expenses  of  her 
cure  in  the  parish  of  B.  TomlinsoH  v.  Bentall, 
8  D.  &  R.  493  ;  5  B.  &  C.  738. 


o.  Wiib  and  Family. 

Generally.] — It  is  against  the  policy  of  the 
law  to  separate  husband  and  wife.  Jleg.  y. 
Stogwnher,  1  P.  &  D.  409  ;  9  A.  &  E.  622  ;  2  W., 
W.  &;H.  95 ;  S.  P.,  St^MichaeVs,  Bath  v.  Murray, 
1  Stra.  544  ;  Bex  v.  Leeds,  4  B.  &  Aid.  498. 

It  is  against  public  policy  to  permit  the  sepa- 
ration of  husband  and  wife  even  with  their 
consent.    Bex  v.  Leeds,  4  B.  &  Aid.  498. 

A  wife  resident  with  her  husband  cannot  be 
removed  to  her  maiden  settlement,  although  the 
place  of  his  birth  cannot  be  ascertained.  Bex  v. 
St,  Mary,  Beverley,  9  B.  &  Ad.  201. 

A  woman  cannot  be  removed  from  her  hus- 
band's estate.  Bex  v.  Aythorp,  Beading,  Burr. 
8.  C.  412  ;  2  Scott,  104.  'And  see  Bex  v.  Bring- 
ton,  7B.  &  C.  546  ;  1  M.  &R.  431. 

Before  8  &  9  Vict.  c.  117,  it  was  held  that 
neither  the  wife  nor  the  children  of  an  Irishman 
or  Scotchman  could  be  separated  from  him  for 
the  purpose  of  removal  to  the  wife*s  maiden  set- 
tlement.   Bex  V.  Carleton,  Burr.  S.  C.  818. 

Where  wife  and  children  had  been  deserted 
by  the  husband,  and  it  was  not  known  where  he 
was  to  be  found : — Held,  that  under  8  &  9  Vict. 
€.  117,  s.  2,  they  could  not  be  removed  without 
the  husband.  Poor  Law  Commistdoners  of  Ire- 
Zand  V.  Liverpool,  5  L.  B.,  Q.  B.  79  ;  39  L.  J., 
M.  C.26;  21  L.  T.  636  ;  18W.R.376;  lOB.&S. 
921. 

A  man  and  his  wife  resided  in  a  parish  until 
they  had  acquired  a  status  of  irremovability. 
The  husband  then  enlisted  as  a  soldier,  and  went 
abroad  on  military  service,  accompanied  by  his 
wife.  He  died  abroad  in  the  service,  and  his 
widow  returned  to  the  parish  : — Held,  that  the 
status  of  irremovability  which  she  enjoyed  during 
the  lifetime  of  her  husband,  under  9  &  10  Vict. 
c.  66,  s.  1,  was  gone,  and  that  she  was  liable  to  be 
removed.  Boston  (^Overseers)  v.  8t,  Mary's, 
Marlborough  (^Overseers),  2  L.  !R.,  Q.  B.  128 ; 
36  L.  J.,  M.  C.  41  ;  15  W.  R.  310. 

A  wife,  having  become  insane,  and  chargeable 
to  the  union  in  which  her  husband  dwelt,  was  taken 
from  his  house  to  the  workhouse  of  the  union, 
and  the  medical  officer  thereof  certified,  under 
25  &  26  Vict.  c.  Ill,  s.  20,  that  the  lunatic  was  a 
proper  person  to  be  kept  in  a  workhouse.  An 
order  was  then  made  by  justices  for  her  removal 
alone  to  another  union  containing  her  husband's 
last  place  of  settlement.  The  husband  consented 
to  the  removal  order ;  the  wife  was  mentally 
incapable  of  consent : — Held,  that  the  order  of 
removal  made  under  these  circumstances  did  not 
contravene  the  policy  of  the  law  with  regard  to 
the  separation  of  husband  and  wife,  and  was 
good.  Beg,  v.  Preston  Guardians  or  Garstang 
Union,  11  Q.  B.  D.  113  ;  52  L.  J.,  M.  C.  97  ;  49 
L.  T.  104. 

Wife  Deserted  by  her  Husband.]  —  About 
thirteen  years  back,  in  consequence  oi  a  quari'el, 
a  man  separated  from  his  wife  and  daughter, 
and  took  other  lodgings  in  the  same  parish, 
where  he  cohabited  with  another  woman,  by 
whom  he  had  children,  and  resided  with  them 


up  to  1870.  The  wife,  shortly  after  the  sepa- 
ration, having  become  chargeable  to  the  parish, 
the  man,  uirder  threat  of  legal  proceedings  by 
the  parish  officers,  paid  her  2*.  6tf .  a  week.  The 
wife  afterwards  removed  with  the  daughter 
(who  was  eighteen  years  old,  unemancipated, 
and  had  no  settlement  of  her  own)  to  another 
parish,  where  the  allowance  by  the  husband  was 
continued,  and  where,  after  residing  more  than 
one  year,  mother  and  daughter  became  charge- 
able :  —  Held,  that  the  conduct  of  the  man 
amounted  to  a  desertion  of  his  wife  within 
24  &  26  Vict,  c  56,  s.  3,  and  that  the  wife  was 
therefore  irremovable  ;  but  that  the  daughter  was 
removable  to  her  father's  place  of  settlement,  as 
the  mother,  by  the  desertion,  did  not  become  the 
head  of  the  family.  Beg,  v.  St,  Mary,  Islington, 
6  L.  R.,  Q.  B.-445  ;  39  L.  J.,  M.  C.  137  ;  22  L.  T. 
654  ;  18  W.  R.  923. 

By  24  &  25  Vict.  c.  55,  s.  3,  a  married  woman 
who  has  been  deserted  by  her  husband,  and  who, 
after  such  desertion,  has  resided  for  three  years 
(altered  by  29  &  30  Vict.  c.  11,  s.  1,  to  one  year) 
in  such  a  manner  as  would,  if  she  were  a  widow, 
render  her  exempt  from  removal,  shall  not  be 
liable  to  be  removed  from  the  parish  wherein  she 
shall  be  resident  unless  her  husband  returns  to 
cohabit  with  her.  A  pauper  lunatic  was  married 
to  G.  B.  in  1840,  and  resided  with  her  husband 
for  some  ten  years  afterwards.  She  committed 
adultery,  and  was  eventually  told  by  her  hus- 
band to  leave  his  house  on  that  account.  She 
left  accordingly,  and  never  returned  to  cohabit 
wiii  him.  From  1865  up  to  the  time  of  her 
removal  to  the  lunatic  asylum  in  1877  she  re- 
sided at  Chatham,  and  such  residence  was  in 
such  manner  and  under  such  circumstances  as 
would  have  rendered  her  irremovable  had  she 
been  a  single  woman.  The  husband's  settlement 
was  in  the  M.  Union :— Held,  that  there  had 
been  a  "  desertion  "  of  the  pauper  by  her  hus- 
band within  the  meaning  of  24  &  26  Vict.  c.  55, 
8.  3,  and  that  consequently  the  pauper  did  not 
follow  his  settlement,  but  was  irremovable  from 
Chatham.  Whether  the  pauper  acquired  a  set- 
tlement by  residence  at  Chatham  under  the 
Divided  Parishes,  &c..  Act  (39  &  40  Vict.  c.  61), 
8.  34,  quaere.  Beg,  v.  Maidstone  Union,  5  Q.  B.  D. 
31 ;  49  L.  J.,  M.  C.  26  ;  41  L.  T.  686  ;  28  W.  R. 
183  ;  44  J.  P.  440. 

By  24  &  25  Vict.  c.  45,  s.  3,  "  where  a  married 
woman  shall  have  been  or  shall  be  deserted  by  her 
husband,  and  shall  after  his  desertion  reside  for 
three  years  in  such  a  manner  as  would  if  she 
were  a  widow  render  her  exempt  from  removal, 
she  shall  not  be  liable  to  be  removed  from  the 
parish  wherein  she  shall  be  resident,  unless  her 
husband  return  to  cohabit  with  her."  One  night 
in  June,  1873,  the  pauper,  a  married  woman, 
who  had  been  drinking  at  a  public-house  with  a 
man  named  Wyatt,  with  whom  her  husband 
reasonably  suspected  her  of  too  much  intimacy, 
came  home  the  worse  for  drink,  and  found  the 
door  of  her  husband's  house  locked.  She  forced 
her  way  in ;  and  in  the  morning,  after  some 
words,  her  husband  threatened  to  lock  her  in. 
He  then  went  out  to  his  work,  and  when  he 
came  back  he  found  his  wife  absent,  and  that 
part  of  his  furniture  and  clothes  had  been  carried 
away.  The  pauper  took  a  room  elsewhere,  and 
shortly  afterwards  went  away  with  Wyatt,  with 
whom  she  lived  in  adultery  until  his  death  in 
1879.  After  Wyatt's  death,  the  pauper  wrote 
to  her  husband  asking  him  to  receive  her  back. 
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He  took  no  notice  of  her  letter,  and  if  she  had 
gone  back  'to  him  he  would  not  have  received 
her.  In  August,  1881,  she  became  chargeable 
to  the  parish  of  Liverpool  as  a  pauper  lunatic, 
and  an  order  of  justices  was  made  for  her  re- 
moval to  her  husband's  parish,  which  order  was 
confirmed  by  the  quarter  sessions.  Upon  appeal 
against  the  last-mentioned  order: — Held,  that 
the  above  facts  disclosed  no  reasonable  evidence 
of  desertion  of  the  wife  by  the  husband  within 
the  statute.  H^g.  v.  Maidstone  Union  (5  Q.  B. 
D.  81)  distinguished.  Beg.  v.  CoohTiam  Union^ 
9  Q.  B.  D.  622  ;  47  J.  P.  116. 

A  married  woman,  whose  husband  was  a  Scotch- 
man, and  had  not  acquired  a  settlement  in  Eng- 
land, became  chargeable  to  the  parish  in  which 
she  had  resided  with  her  husband,  and  in  which 
she  continued  to  reside  after  he  had  sailed  on 
board  a  merchant  ship  as  a  sailor,  on  a  voyage  to 
Calcutta,  without  leaving  sufficient  means  of  sup- 
port for  his  family : — Held,  that  this  was  such  an 
absence  of  the  husband  as  amounted  to  a  deser- 
tion of  his  wife,  and  that  she  might  therefore  be 
removed  to  the  place  of  her  maiden  settlement. 
Reg,  V.  St.  Marylebone,  16  Q.  B.  352  ;  20  L.  J., 
M.  C.  61  ;  15  Jur.  245. 

Children.]— The  rule,  that  a  child  within  the 
age  of  nurture  cannot  be  separated  from  its 
mother  by  order  of  removal,  is  established  for 
the  benefit  of  the  child,  and,  therefore,  cannot 
be  dispensed  with  by  the  mother's  consent.  Rrg, 
V.  BirmhwhavK  5  Q.  B.  210  ;  3  G.  &  D.  163  ;  13 
L.  J.,  M.  C.  1  ;  7  Jur.  1014. 

The  sessions  having  quashed  an  order  of  re- 
moval both  as  to  a  woman  and  her  child  : — Held, 
that  they  thereby  virtually  declared  that  the 
child  was  within  the  age  of  nurture,  and  irre- 
movable from  the  mother,  and  that  the  court 
might  presume  the  fact  to  have  been  so.  Bex 
V.  Brington,  1  M.  &  R.  431  ;  7  B.  &  C.  646. 

Bastards  are  not  removable  from  their  mother 
until  the  age  of  seven  years.  Skefforth  v.  WaU 
ford  J  2  Bolt,  11 ;  Bex  v.  Hemlingtoriy  Dougl.  9, 
n.  2. 

Children  above  the  age  of  seven  years  and 
under  sixteen  might  formerly  have  been  removed 
to  their  settlement.  Beg,  v.  Stafford^  10  A.  & 
B.  417  ;  1  P.  &  D.  414  ;  1  M.  P.  460 ;  3  Jur.  684. 


Effect  of  7  ft  8  Vict.  e.  101,  i.  66.]— An  Irish 


single  woman  having  no  settlement  in  England, 
but  having  resided  for  nine  months  previously  in 
the  parish  of  C,  being  destitute,  pregnant,  and 
parturition  imminent,  applied  to  the  relieving 
officer  of  the  union  in  which  C.  is  situate,  for  an 
order  of  admission  to  the  workhouse.  The  officer 
refused  the  order,  but  told  her,  as  soon  as  she 
found  labour  coming  on,  to  go  to  the  workhouse. 
On  the  same  evening  she  accordingly  left  her 
residence,  and  proceeded  to  the  workhouse  (which 
is  situate  in  a  parish  not  a  member  of  the  tinion 
to  which  C.  belongs),  where,  two  hours  after  her 
admission,  a  child  (the  pauper)  was  bom.  Upon 
her  admittance,  she  was  entered  by  the  master 
in  the  books  as  casual,  and  as  chargeable  to  the 
common  fund.  After  remaining  a  fortnight  in 
the  workhouse,  she  returned  to  her  former  resi- 
dence, taking  the  child  with  her,  and  subse- 
quently removed  with  the  child  to  the  parish  of 
G.  She  then  became  an  inmate  of  a  private 
asylum  or  reformatory  in  another  parish,  leaving 
the  child  in  G.,  under  the  care  of  her  sister.  The 
sister  being  unable  to  maintain  the  child,  took 


it  to  the  workhouse  of  G.,  where  it  was  ad- 
mitted, and  an  order  for  its  removal  to  C.  was 
made,  with  the  consent  of  the  mother : — Held, 
that  the  mother,  at  the  time  of  her  admission 
into  the  workhouse,  was  chargeable  to  C,  vnthin 
the  7  &  8  Vict.  c.  101,  s.  56,  and  that  under  that 
section  the  child  acquired  a  birth  settlement  in 
that  parish ;  and  that  the  mother  and  chUd 
being  separated,  the  latter  was  removable,  al- 
though within  the  age  of  nurture.  Beg,  v.  8t, 
Clement  Danes,  3  B.  &  S.  143 ;  32  L;  J.,  M.  C. 
26  ;  9  Jur.,  N.  S.  437  ;  7  L.  T.  324  ;  11  W.  R.  63. 


Effect  of  9  ft  10  Yiot.  o.  66.]  — The 


amended  proviso  in  11  &;  12  Vict  c.  Ill,  s.  1,  to 
the  9  &  10  Vict.  c.  66,  s.  1,  applies  to  all  children 
who  have  not  become  emancipated,  whether 
living  with  or  apart  from  their  parents.  8t, 
Olave's  Union  v.  8t,  George's  Union,  9  L.  R., 
Q.  B.  38 ;  43  L.  J.,  M.  C.  16 ;  29  L.  T.  426  ;  22 
W.  R.  76. 

A  girl  of  nineteen  who  had  been  two  years  in 
domestic  service,  and  dependent  on  herself,  Ixi- 
came  chargeable ;  she  had  no  settlement  but 
that  of  her  widowed  mother,  which  was  in  the 
union  of  the  parish.  The  mother  had  for  years 
lived  in  and  been  chaigeable  to  her  place  of 
settlement : — Held,  that  the  order  of  removal  of 
this  girl  to  her  mother's  place  of  settlement  was 
good.    lb. 

Under  9  &  10  Vict.  c.  66,  s.  1  (as  amended  by 
11  &  12  Vict,  c.  Ill),  the  status  of  removability 
or  irremovability  of  a  married  woman  and  her 
children  depends  upon  the  status  of  the  husband. 
Beg.  V.  Kingston  Union  (^6hiardians).  21  L.  T. 
488  ;  18  W.  R.  133. 

Where  a  wife  and  her  children  had  resided  for 
upwards  of  five  years  or  more  in  a  parish,  during 
which  .time  her  husband  (an  Irishman)  was 
absent  serving  her  Majesty  as  a  soldier  : — Held, 
that  the  wife  and  children  had  not  acquired  a 
status  of  irremovability  in  the  parish  under  the 
9  &  10  Vict.  c.  66,  8. 1,  and  11  &  12  Vict.  c.  111. 
Ih. 

An  unemancipated  child  cannot  acquire  irre- 
movability, under  this  statute,  by  residence  after 
the  age  of  sixteen  in  a  parish  from  which  its 
father  is  removable ;  though  the  father  had  been 
irremovable,  and  lost  his  irremovability  after 
the  child  attained  the  age  of  sixteen.  Beg,  v. 
St,  An7i,  BlacJtfriars,  2  El.  &  Bl.  441  ;  22  L.  J., 
M.  C.  137  ;  17  Jur.  676. 

Order  of  removal  of  three  children,  aged  four- 
teen, eleven  and  six  years,  to  the  place  of  settle- 
ment of  their  deceased  father,  where  their  mother 
also  was  settled.  The  mother,  after  their  father's 
death,  cohabited  with  a  man,  and  was  unable  to 
maintain  them ;  and  at  the  instance  of  their 
uncle,  who  often  provided  them  with  food  and 
clothing,  the  relieving  officer  of  the  district 
offered  to  give  her  an  order  for  the  admission  of 
herself  and  the  children  into  the  union  work- 
house. She  refused  to  go  herself,  but  assented 
to  the  children  being  removed  there ;  and  they 
were  taken  there  on  the  1st  November,  1863,  as 
chargeable  to  the  parish  of  N.,  with  the  im- 
mediate object  of  relieving  them,  the  ultimate 
object  being  their  removal  to  their  place  of  set- 
tlement. They  remained  in  the  workhouse  until 
the  13th  February,  1854,  when  the  order  of 
removal  in  question  was  obtained : — Held,  by 
Lord  Campbell,  C.  J.,  Wightman  and  Crompton, 
JJ.,  that  the  order  of  removal,  which  might  nave 
been  made  before  the  9  &  10  Vict.  c.  66,  was  not 
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prohibited  by  s.  3,  because,  as  to  the  two  elder 
children,  thej  were  not  residing  with  their 
mother,  and  their  mother  was  removable  at  the 
time  of  the  order ;  and  aa  to  the  youngest  child, 
he  was  not  under  the  nurture  of  his  mother  at 
the  time  of  the  order :  but  by  Coleridge,  J.,  that 
the  order  might  be  sustained  as  to  the  two  elder 
children,  on  the  ground  that  their  mother  was 
removable  at  the  time  of  the  order,  but  was  bad 
as  to  the  youngest  child,  because  he  could  not 
be  removed  without  his  mother.  Reg,  v.  Combs, 
5  El.  &  Bl.  892  ;  25  L.  J.,  M.  C.  69  ;  2  Jur.,  N.  S. 
255. 


Scotch  and  Irish.] — Children   of  Irish 


parents,  bom  in  England,  aged  respectively 
eight  and  six  years,  deserted  by  their  father 
after  the  death  of  their  mother,  neither  of  whom 
had  acquired  a  settlement  in  England,  are  re- 
movable to  the  place  of  their  birSi,  and  not  to 
Ireland,  under  8  &  9  Vict.  c.  117,  s.  2.  Reg,  v. 
All  Saint iy  Derby,  3  New  Sess.  Cas.  653,  858 ; 
14  Q.  B.  207  ;  19  L  J.,  M.  C.  14  ;  13  Jur.  1100. 

A  pauper  was  removed  by  an  order  from  B.  to 
the  place  of  her  birth  settlement  in  England. 
She  was  the  daughter  of  Irish  parents,  neither 
of  whom  had  ever  gained  any  settlement  in 
England.  Her  father  had  lived  for  thirty-four 
years  in  the  parish  of  A.,  and  the  pauper  had 
resided  with  him  as  a  member  of  his  family 
until  about  four  years  before  the  order,  when 
she  left  his  house  without  his  consent,  and  went 
to  live  in  parish  B.  with  a  man  by  whom  she 
had  some  children  as  his  wife,  and  she  continued 
there  with  him  until  his  death,  when  she  was 
relieved  by  that  parish,  being  at  the  time  of  her 
removal  under  seventy-one  : — Held,  that  she  was 
properly  removed  to  the  place  of  her  birth  set- 
tlement, her  father  not  being,  under  the  circum- 
stances, removable  with  his  family  to  Ireland 
under  8  &;  9  Vict,  c,  117,  s.  2.  Rm,  v.  St.  Oiles 
without  Cripplegate,  17  Q.  B.  636 ;  21  L.  J., 
M.  C.  26  ;  16  Jur.  1154. 

An  Irishman,  who  had  not  acquired  any  set- 
tlement in  England,  and  his  wife,  who  had  a 
maiden  settlement  in  H.,  had  resided  more  than 
five  years  in  P.,  when  he  deserted  his  wife  and 
children  and  went  to  America : — Held,  that  the 
wife  and  children  were  removable  to  her  maiden 
settlement,  notwithstanding  the  proviso  in  s.  1 
of  9  &  10  Vict.  c.  66.  Much  Hoole  (^Overseevfi) 
V.  Preston  (^Overseers^^  17  Q.  B.  618 ;  21  L.  J., 
.  M.  0. 1  ;  15  Jur.  1162. 

Application  was  made  to  justices  for  the  re- 
moval of  a  married  woman  and  her  two  children 
from  a  parish  where  they  had  become  charge- 
able, to  her  birthplace  in  Ireland*  The  husband 
was  also  Irish,  and  neither  of  them  had  acquired 
any  settlement  in  England ;  the  children  were 
the  issue  of  the  marriage,  were  unemancipated, 
and  were  also  bom  in  Ireland.  The  wife  and 
children  had  been  deserted  by  the  husband,  and 
it  was  not  known  where  he  was  living : — Held, 
that  the  wife  and  children  could  not  be  removed 
to  Ireland  under  8  &  9  Vict.  c.  117,  s.  2,  without 
the  husband,  who  was  the  head  of  the  family. 
Poor  Law  Commissionerit  of  Ireland  v.  Liverpool 
^Parish},  5  L.  R.,  Q.  B.  79  ;  39  L.  J.,  M.  C.  25  ; 
21  L.  T.  636  ;  18  W.  R.  376  ;  10  B.  &  S.  921. 

Widows.] — A  woman  resided  in  parisl)  E. 
from  her  marriage  in  1846  to  October,  1854. 
Her  husband  died  in  July,  1854,  and  she  continued 
to  reside  in  E.,  being  a  widow,  until  October, 


1854,  when  an  order  was  made  to  remove  her 
from  E.  to  her  settlement.  From  the  time  of 
the  marriage  until  February,  1848,  her  husband 
was  serving  the  Queen  as  a  marine.  He  then 
quitted  the  service,  and  resided  with  his  wi£e  at 
E.  until  the  beginning  of  1850,  when  he  became 
a  seaman  on  board  a  Queen's  ship,  and  served 
there  until  November,  1853.  He  then  returned 
and  lited  with  his  wife  until  the  beginning  of 
1854,  from  which  time,  until  his  death  in  July, 
1854,  he  served  as  a  hired  seaman  on  board  a 

Sacket  belonging  to  a  private  company!  and  he 
ied  at  sea  in  such  service : — Held,  first,  that 
the  widow  was  not  irremovable  under  9  &  10 
Vict.  c.  66,  s.  1,  for  that  the  husband,  excluding 
the  time  during  which  he  was  in  the  Queen^s 
service  as  marine  and  sailor,  had  not  resided 
continuously  for  a  period  which,  joined  with  the 
time  of  her  residence  after  his  death,  would 
make  up  five  years'  continuous  residence.  Reg, 
V.  Ikui  Stonehouse,  4  El.  &  Bl.  901 ;  24  L.  J., 
M.  0. 126  ;  1  Jur.,  N.  S.  673. 

Hdd,  secondly,  that  she  was  irremovable 
under  s.  2,  the  facts  shewing  that  the  husband 
was,  at  the  time  of  his  death,  domiciled  in  E., 
with  an  animus  revertendi,  and  therefore  she 
was,  in  law,  resident  with  him  at  the  time  of 
his  death,  and  was  irremovable  for  the  twelve 
months  following,  while  she  remained  a  widow. 
lb, 

A  woman  resided  with  her  husband  in  parish 
M.  for  upwards  of  five  years ;  he  obtained  work 
in  another  parish,  R.,  and  for  some  weeks  gene- 
rally slept  in  R.,  but  had  his  family  at  his  home 
in  M.  He  died  in  R.  At  the  time  of  his  death 
the  widow  was,  with  her  infant  family,  at  B.,  on 
a  visit  to  her  mother  there,  but  with  an  animus 
revertendi  to  M.  She  retumed  to  M.,  and  there 
applied  for  reliel  The  parish  officer  told  her 
that  B.  was  her  parish,  and  sent  her  to  the 
railway  in  the  parish  cart,  in  company  with 
a  person  who  paid  her  fare,  and  saw  her  off 
to  B.  She  remained  in  B.  some  months,  and 
then  return^  to  M.,  from  which  she  and  her 
family  were  then  removed  by  order  of  two 
justices  to  B.  within  the  first  year  of  her  widow- 
hood. On  appeal,  the  sessions  quashed  the 
order : — Held,  that  the  residence  at  the  time  of 
the  death  of  the  pauper's  husband  was  in  M. ; 
that,  if  the  officer  of  M.  paid  the  pauper's  fare 
and  assisted  her  in  removing  to  B.,  with  intent  to 
cause  her  to  be  chargeable  to  B.,  such  removal 
was  illegal  under  9  &  10  Vict.  c.  66,  s.  6,  and  her 
residence  in  B.  subsequently  to  it  would  not 
break  her  residence  in  M. ;  if  he  had  not  that  in- 
tent, her  residence  in  B.  would  be  a  break,  and 
render  her  removable  from  M.  within  twelve 
months  after  her  husband's  death.  Reg,  v.  St, 
Maryleboncy  16  Q.  B.  299  ;  20  L.  J.,  M.  C.  173  ; 
15  Jur.  289. 

A  woman  married,  and  resided  with  her  hus- 
band in  B.,  for  less  than  five  years  up  to  the  time 
of  his  death,  at  which  time  he  had  resided  in  B. 
for  more  than  five  years : — ^Held,  that  she  had 
not  become  irremovable  from  B.  by  9  &  10  Vict, 
c.  66,  or  11  &  12  Vict.  c.  111.  Reg,  v.  Cudham, 
1  El.  &  El.  409  ;  28  L.  J.,  M.  C.  105  ;  6  Jur.,  N. 
S.  269. 

d.   liimatlo  Paupers. 

i.  Generally, 

Jiiriidiction    of    Justices.] — A   justice  of   a 
borough  not  having  a  quarter  sessions,  has  no 
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jurisdiction  under  16  &  17  Vict.  c.  97,  s.  67,  to 
send  a  pauper  lunatic  to  an  asylum.  Faversham 
V,  Me  of  TJuiTifit  Unim,  2  B.  &  S.  275  ;  31  L.  J., 
M.C.I  16;  6L.  T.  415. 

The  jurisdiction  of  justices  under  s.  97  to 
adjudge  the  settlement  of  a  pauper  lunatic  and 
make  an  order  for  his  maintenance,  attaches 
where  be  is  de  facto  confined  in  an  asylum  ;  and 
their  order  is  not  invalidated  by  the  feet  tfiat  he 
was  sent  there  by  a  justice  who  had  no  jurisdic- 
tion.   Ih, 

A  lunatic  pauper,  who  had  a  status  of  irre- 
movability in  M.,  had  been  removed  to  an  asylum 
from  M.,  which  was  not  in  any  union.  In  Sep- 
tember, 1851,  orders  were  made  adjudicating  the 
settlement  to  be  in  the  township  of  I.,  and  order- 
ing I.  to  pay  the  expenses.  After  the  passing  of 
the  16  &  17  Vict.  c.  97, 1,  refused  to  pay  any  ex- 
penses incurred  subsequently  to  the  29th  Sep- 
tember, 1853.  'A  distress  warrant  was  issued  by 
two  justices  to  levy  the  arrears,  under  which  the 
goods  of  one  of  the  overseers  of  I.  were  seized : — 
Held,  that  the  justices  had  no  jurisdiction  to 
issue  the  distress  warrant,  as  the  order  on  I.  was 
by  implication  annulled  by  s.  102  of  the  16  &  17 
Vict.  c.  97,  and  there  was  no  obligation  on  I.  to 
take  any  steps  to  get  rid  of  it.  Knowlet  v. 
Trafford,  7  Bl.  &  Bl.  152  ;  26  L.  J.,  M.  C.  188  ; 
8  Jur.  N.  S.  1018— Bx.  Ch. 

Orders  of  adjudication  and  maintenance,  made 
by  justices  of  the  city  and  county  of  B.,  in  the 
county  of  D.,  under  16  &  17  Vict.  c.  97,  s.  97, 
recited  an  order  of  justices  of  E.,  made  in  pur- 
suance of  the  statute,  whereby  F.,  being  neither  a 
pauper  nor  wandering,  but  a  person  not  under 
proper  care  and  control,  and  a  proper  person  to 
be  taken  charge  of  and  detained,  was  duly  sent 
from  S.  in  B.  to  the  lunatic  asylum  in  the  county 
of  D.  ;  and  recited  that  F.  had  been  confined 
therein  to  the  then  present  day,  as  such  pauper 
lunatic,  and  remained  there  at  the  chai^  of  S., 
and  that  complaint  had  been  made  by  the  parish 
officers  of  S.  that  F.  was  not  legally  settled  in  S. 
The  order  adjudicated  that  the  settlement  was 
in  C,  and  ordered  C.  to  pay  maintenance.  It  was 
objected  that  the  jurisdiction  of  the  justices  to 
make  the  order  sending  F.  to  the  asylum,  did  not 
appear  in  the  order ;  that  it  was  not  expressly 
found  that  F.  was  a  lunatic,  nor  that  the  asylum 
to  which  F.  was  sent  was  that  to  which  she 
ought  to  have  been  sent,  nor  how  F.  became 
chai^geable  to  S. :— Held,  that  the  jurisdiction  to 
make  the  order  of  adjudication  and  maintenance 
sufficiently  appeared,  it  not  being  shewn  that 
the  order  did  not  contain  all  proper  requisites. 
Jt^g.  V.  Crediton,  1  El.  &  EL  231  ;  27  L.  J.,  M. 
C.  265  ;  4  Jur.,  N.  S.  926. 

Discharge  of  Lnnatio.]— When  the  visitors  of 
an  asylum  have  ordered  a  pauper  lunatic  confined 
therein  to  be  discharged  therefrom  under  s.  80 
of  the  Lunatic  Asylums  Act,  1853  (16  &  17  Vict. 
c.  97),  the  overseers  of  the  parish  from  which 
the  lunatic  was  sent  to  the  asylum  are  bound 
under  that  section  to  remove  him  to  their 
parish,  although  it  has  been  adjudged  that  the 
lunatic  was  not  settled  in  that  parish,  and  that 
it  could  not  be  ascertained  in  what  parish  he 
was  settled.  Lirerpuol  (^Overseers)  v.  Lancaster 
Lunatic  Asylum,  5  Ex.  D.  215  ;  42  L.  T.  591  : 
28  W.  R.  600 ;  44  J.  P.  397. 

Order  for  Bemoval  by  officiating  Clergyman.] 
—It  is  provided  by  16  k  17  Vict  c.  97,  s.  67,  that 


in  certain  cases  a  pauper  deemed  to  be  a  lunatic 
may  be  examined  bv  the  officiating  clergyman  of 
the  parish  in  which  he  is  resident,  and  that  an 
order  may  be  made  by  that  clergyman  and 
another  person,  directing  him  to  be  received  into 
an  asylum.  It  is  enacted  by  7  &  8  Vict.  c.  101, 
s.  56,  that  for  the  purpose  of  relief,  settlement 
and  removal  of  poor  persons,  the  workhouse  of  a 
union  shall  be  considered  as  situated  in  the 
parish  to  which  such  poor  person  is  chargeable  : 
— Held,  affinning  the  decision  of  the  Queen's 
Bench  Division,  that  an  order  for  the  removal  of 
a  pauper  lunatic  under  16  &  17  Vict.  c.  97,  is  not 
an  order  Within  s.  56  of  7  &  8  Vict.  c.  101,  and 
that  such  an  order  made  by  the  officiating 
clergyman  of  C,  for  the  removal  of  a  pauper 
then  in  the  workhouse  of  0.,  was  duly  ms^e, 
although  the  pauper  did  not,  before  entering  the 
workhouse,  reside  in  the  parish  of  C.  Reg.  v. 
Pemberton,  Jteg.  v.  Smith,  6  Q.  B.  D.  95  ;  49 1.  J.,* 
M.  C.  29  ;  41  L.  T.  664  ;  28  W.  R.  362  ;  44  J.  P. 
184— C.  A. 

Liability  for  Expenses — ^Order  on  Vnion.] — By 
12  &  13  Vict.  c.  103,  s.  5,  the  costs  and  expenses 
incurred  in  obtaining  an  order  of  justices  for  the 
removal  and  maintenance  of  a  lunatic  pauper, 
"  who  shall  be  removed  under  any  such  order  **  to 
an  asylum,  and  who,  if  not  a  lunatic,  would  have 
been  irremovable  under  9  &  10  Vict.  c.  66,  shall 
be  borne  by  the  common  fund  of  the  union,  com- 
prising the  parish  wherein  such  lunatic  pauper 
was  resident : — Held,  that  this  section  did  not 
apply  where  the  removal  to  the  asylum  was 
under  an  order  of  the  officiating  clex'gyman  and 
relieving  officer,  in  pursuance  of  8  &  9  Vict, 
c.  126,  s.  48,  and  therefore  in  that  case  the  order 
for  expenses  and  maintenance  must  be  made  on 
the  parish  of  settlement.  Reg.  v.  St,  Leonard^Sy 
Shoreditch,  14  Q.  B.  340  ;  22  L,  J.,  M.  C.  61  ; 
17  Jur.  234. 

The  12  &  13  Vict.  c.  103,  s.  5,  renders  the  union 
liable  to  the  expenses  of  maintenance  as  well  as 
to  the  expenses  of  obtaining  the  order.  Wtgton 
(^Orerscers^  v.  Snaitk  COvcrseers),  16  Q.  B.  496  ; 
20  L.  J.,  M.  C.  110  ;  16  Jur.  246. 

And  also  applies  to  unions  formed  under  Gil- 
bert's Act  (22  Geo.  3,  c  83).  Reg.  v.  Priest 
Httttm,  17  Q.  B.  59  ;  20  L.  J.,  M.  C.  226. 

A  pauper  having  resided  five  years  in  A.,  a 
parish  in  a  union,  was  removed  without  an  order 
to  the  workhouse  of  the  union,  where  he  remained 
twelve  months.  A.  paid  the  union  a  small  sum ; 
afterwards,  ^.,  another  parish  in  the  union,  paid 
the  union  for  the  maintenance,  by  consent  of  the 
guardians  for  M.,  at  the  board  of  the  union,  on  the 
supposition  that  the  pauper  was  settled  in  M.  He 
became  lunatic,  and  was  removed  to  an  asylum, 
by  an  order  describing  him  to  be  from  A. ;  it  did 
not  appear  that  either  A.  or  M.  interfered  in  his 
removal.  Afterwards,  the  9  &  10  Vict.  c.  66, 
passed.  M.  paid  for  the  pauper's  maintenance  in 
the  asylum  for  many  years  after  his  removal 
thither,  and  after  the  passing  of  that  statute,  and 
of  the  16  &  17  Vict.  c.  97  :— Held,  that,  under  16 
&  17  Vict.  c.  97,  s.  102,  the  union  was  properly 
chargeable  for  the  expenses  in  the  lunatic  asylum, 
as  the  pauper  at  the  time  of  removal  thither 
would,  out  for  such  removal,  have  been  exempt 
from  removal  from  A.  under  9  &  10  Vict.  c.  66, 
inasmuch  as  neither  the  removal  to  the  work- 
house without  an  order,  nor  the  remoral  to  the 
lunatic  asylum,  interrupted  the  residence  in  A., 
by  12  &  13  Vict.  c.  103,  s.  4  (though  the  time 


1497 


POOR  JjAW— Removal  of  Paupers. 


1498 


spent  in  the  workhouse  and  lunatic  asylum  was 
excluded  from  the  computation  of  time  of  resi- 
dence). Reg.Y.  West  Ward  Union  (^ChtardiansX 
7  Bl.  k  Bl.  21 ;  26  L.  J.,  M.  C.  29  ;  3  Jul.,  N.  8. 
185. 


Order  upon  County.] — Justices  sent  a 


pauper  lunatic,  residing  in  the  township  of  M.,  in 
the  county  of  L.,  to  the  county  asylum,  where  he 
remained  a  patient  for  about  three  months,  when 
he  was  discharged.  About  nine  months  after, 
justices  made  an  order  adjudicating  the  settle- 
ment of  the  pauper  to  be  in  S.,  in  Sie  union  of 
H.,  in  the  county  of  Y.,  and  ordering  the  union 
to  pay  the  expenses  of  the  conveyance  to  the 
asylum,  and  of  the  lodging  there,  under  16  &  17 
Vict.  c.  97,  s.  99  : — Held,  that  the  order  for  pay- 
ment was  good.  Reg,  v.  Manchetter  (^Chiar- 
diaru\  6  El.  &  Bl.  919  ;  26  L.  J.,  M.  C.  1  ;  2 
Jur.,  N.  S.  1205. 

Under  18  &  19  Vict.  c.  106,  s.  14,  if  lunatics, 
whose  settlement  cannot  be  ascertained,  are  sent 
to  an  asylum  from  a  borough  haying  a  separate 
court  of  quarter  sessions,  the  borough  is  liable  to 
the  expenses  if  it  does  not  contribute  to  the 
county  rate  under  5  &  6  Will.  4,  c.  76,  s.  117,  and 
is  not  liable  if  it  does  so  contribute.  Birming' 
ham  (^Chuirdians)  y.  JBetmrnont,  8  El.  &  Bl.  870 ; 
27  L.  J.,  M.  C.  181 ;  4  Jur.,  N.  S.  686.  Affirmed, 
S.  C.y  nom.  Heg,  y.  Bucohus,  2  El.  &  El.  181  ;  29 
L.  J.,  M.  C.  56  ;  6  Jur.,  N.  S.  218— Ex.  Oh. 


Order  upon  Guardians.] — C.  was  a  parish 


in  a  union.  The  order  of  maintenance  was  ad- 
dressed to  the  board  of  guardians  and  their  clerk, 
and  recited  an  application  by  the  parish  officers 
of  S.  for  an  order  on  the  clerk  for  payment  of  the 
expenses,  and  it  then  ordered  the  clerk  to  pay  : — 
Held,  that  it  was,  in  substance,  an  order  on  the 
guardians.  Rex  v.  Oreditan,  1  El.  k  El.  231  ;  27 
L.  J.,  M.  0.  265  ;  4  Jur.,  N.  S.  926. 

Where  a  parish  is  situate  in  a  union  formed 
under  22  Geo.  3,  c.  83,  an  order  by  justices  under 
16  &  17  Vict.  c.  97,  s.  97,  for  the  expenses  incurred 
about  the  examination  of  a  lunatic,  bringing 
him  before  a  justice,  and  his  conveyance  to  the 
asylum,  and  his  lodging,  maintenance,  and  care 
there,  must  be  made  on  the  goardians  of  the 
parish,  and  cannot  be  made  on  the  guardians  of 
the  union.  Leatham  v.  Bolton-le'Sandg^  6  B.  & 
S.  547  ;  35  L.  J.,  M.  C.  62— Ex.  Ch. 


Claim  for  Xaintenanee  against  Estate.] 


— A  pauper  lunatic  in  an  asylum  at  Bethnal 
Green,  but  not  found  lunatic  by  inquisi- 
tion, became  entitled  to  a  small  fund  in  court. 
An  Older  was  made  in  1856  on  petition  under 
the  Trustee  Relief  Act  by  his  next  friend 
directing  that  he  should  continue  at  the  asylum 
until  further  older,  and,  the  guardians  of  the 
poor  of  his'  parish  undertaking  to  maintain  him 
there,  that  31/.  a  year  should  be  raised  out  of  the 
fund  and  paid  to  the  guardiaYis  in  repayment  of 
the  sums  to  be  expended  in  his  maintenance. 
In  1859  he  was  removed  to  the  new  asylum  for 
his  county  by  order  of  the  justices,  but  without 
any  order  of  the  Court  of  Chancery.  From  this 
time  no  payments  were  applied  for  by  the 
guardians.  He  remained  in  the  county  asylum 
till  his  death  in  1875.  His  legal  personal  repre- 
sentative petitioned  for  transfer  of  the  funds 
in  court  to  him.  The  guardians  appeared  and 
claimed  maintenance  for  the  past  time  : — Held, 
that  the  guardians  could  not  claim  maintenance 


under  the  order,  which  ceased  to  be  operative  on 
the  lunatic's  removal  to  a  fresh  asylum.  Jl/ar- 
*»ki»,  In  re,  8  Ch.  D.  256  ;  38  L.  T.  797 ;  26  W.  R. 
621— C.  A. 

Held,  also,  that  any  claim  for  maintenance 
independently  of  the  order  was  merely  a  debt  of 
the  lunatic,  payable  by  his  personal  representa- 
tive in  due  course  of  administration,  and  tluit 
the  court  had  no  jurisdiction  in  the  matter  to 
order  payment  of  it,  but  that  the  whole  fund 
must  go  to  the  personal  representative.    Ih, 

Vpon  wliat  Parish  or  Union.] — A  pauper 
having  the  status  of  irremovability  in  L.,  by 
virtue  of  the  9  &  10  Vict.  c.  ^^  while  she  was  in 
W.  for  a  temporary  purpose,  not  such  as  to  break 
the  status,  became  lunatic,  and  wad  removed  by 
a  justice's  order  to  a  lunatic  asylum.  She  was 
settled  in  T. :— Held,  that  under  16  &  17  Vict, 
c.  97,  s.  102,  justices  had  power  to  make  an  order 
on  L.  for  payment  of  expenses  incurred  since  tJie 
19th  September,  1853,  in  the  examination,  re- 
moval, and  maintenance.  Leeds  (^Chiardiansy 
v.  Wakefield  {Guardians),  7  El.  &  Bl.  258  ;  26 
L.  J.,  M.  C.  37  ;  3  Jur.,  N.  S.  292. 

A  boy,  eighteen  years  of  age,  having  resided, 
unemancipat^,  with  his  &ther  for  more  than  five 
years  in  A.,  a  parish  in  a  tmion,  became  insane, 
and  was  removed  as  a  lunatic  pauper  to  an 
asylum,  the  expense  of  his  maintenance  being 
paid  by  the  union.  After  three  years,  the  lunatic 
still  being  in  the  asylum,  the  father  removed 
altogether  from  A.,  upon  which  an  order  of  jus- 
tices was  made  under  16  &  17  Vict.  c.  97,  s.  97> 
adjudging  the  lunatic  to  be  settled  in  the  parish 
of  G.  (the  place  of  his  father's  settlement),  and 
directed  that  parish  to  pay  the  costs  of  his  main- 
tenance : — Held,  that  the  order  was  invalid,  and 
that  the  costs  of  maintenance  ought  still  to  be 
borne  by  the  union,  under  s.  102,  for  that  at  the 
time  of  his  being  conveyed  to  the  asylum,  the 
lunatic  was  exempt  from  removal,  by  reason  of 
some  provision  in  the  9  &  10  Vict.  c.  66,  coupled 
with  the  11  &  12  Vict.  c.  Ill,  which  must  be 
taken  to  be  incorporated  with  it.  Reg,  v.  8t. 
Giles' s-in-the-IHelds  (^Overseers),  3  El.  k  EL 
224  ;  30  L.  J.,  M.  C.  12  ;  7  Jur.,  N.  S.  161. 

A  pauper  lunatic,  living  by  consent  apart  and 
in  a  different  parish  from  her  husband,  who  was 
irremovable  by  virtue  of  9  &  10  Vict.  c.  66,  was 
sent  to  a  lunatic  asylum,  and  an  order  for  her 
maintenance  was  made  upon  the  parish  of  her 
husband's  settlement,  under  16  &  17  Vict  c.  97, 
s.  97  : — Held,  that  the  pauper  lunatic  was  not 
irremovable  by  11  &  12  Vict.  c.  Ill,  s.  1,  and 
therefore  that  the  order  was  rightly  made  under 
s.  97,  and  not  under  16  &  17  Vict.  c.  97,  s.  102. 
East  Retford  Union  (^Guardians)  v.  Strand 
Union  ^Guardians),  3  B.  &  S.  122  ;  32  L.  J., 
M.  0.  17. 

A  pauper  who  had  resided,  sometimes  with  her 
^mother  and  sometimes  with  her  brother,  in  a 
parish,  went  to  live  out  of  the  parish  as  a 
domestic  servant  for  one  month,  on  the  terms 
that  the  service  was  to  be  continued  at  the  end 
of  that  time  if  both  mistress  and  servant  agreed. 
She  took  her  clothes  with  her,  and  left  no  pro- 
perty in  the  parish.  She  always  intended  to  re- 
turn to  her  mother's  house,  in  the  event,  which 
happened,  of  her  mistress  dismissing  her  at  the 
end  of  the  month,  and  did  then  return  and 
reside  in  the  parish  till  she  was  removed  to  a 
lunatic  asylum  :— Held,  that  under  9  &  10  Vict, 
c.  66,  8. 1,  and  24  &  25  Vict.  c.  55,  s.  1,  the  resi- 
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dence  in  the  parish  was  broken  by  the  month^s 
absence,  since  while  the  pauper  was  so  absent  she 
had  no  residence  in  the  pari^  to  which  she  could 
return.  Beg,  v.  Olossop  Union,  1  L.  R.,  Q.  B.  328  ; 
35  L.  J.,  M.  C.  148  ;   14  W.  R.  329. 

A  pauper  lunatic  had  resided  for  more  than 
five  years  in  the  respondent  parish  with  her 
father  and  mother,  when  the  father  died,  and  she 
continued  to  reside  with  her  mother  in  that 
parish  till  October,  1858,  when  she  was  sent  to 
the  workhouse,  where  she  remained  till  the  24th 
January,  1860.  In  December,  1859,  her  mother 
went  to  reside  in  another  parish,  but  did  not  ac- 
quire any  settlement  in  her  own  right.  On  the 
24th  January,  1860,  the  lunatic  was  sent  from 
the  workhouse  to  the  county  lunatic  asylum  and 
was  confined  there  until  the  25  th  April,  when 
she  was  discharged  and  went  to  reside  with  her 
mother.  Upon  an  appeal  against  an  order  for 
adjudication  and  maintenance,  under  16  &  17 
Vict.  c.  97,  upon  the  parish  in  which  her  father 
was  settled : — ^Held,  tnat  the  lunatic  being  un- 
emancipated  continued  part  of  her  mother's 
family,  and,  therefore,  her  mother  having  ceased 
to  be  irremovable,  she  also  ceased  to  be  irremov- 
able, and  the  order  was  rightly  ^ade.  Reg,  v. 
St,  Mary  Arches,  Exeter  (^Overseers),  1  B.  &  S. 
890  ;  31.L.  J.,  M.  C.  77  ;  8  Jur.,  N.  S.  467  ;  6  L. 
T.  627  ;  10  W.  R.  268. 

A  woman  whose  husband  was  irremovable 
f rofai  the  parish  of  A.  b^  reason  of  a  five  years* 
residence,  but  whose  parish  of  settlement  was  B., 
was  living  apart  from  him  in  the  parish  of  C, 
where  she  became  chargeable  as  a  pauper 
lunatic  ;  an  order  of  justices  was  therefore  made 
under  16  &  17  Vict.  c.  97,  s.  97,  adjudging  her 
last  legal  place  of  settlement  to  be  the  parish  of 
B. : — Held,  that  the  order  was  valid,  and  rightly 
made  upon  the  parish  of  the  husband's  settle- 
ment, and  not  upon  that  in  which  he  had  ac- 
quired the  status  of  irremovability.  Reg,  v.  St, 
Clement  Danes,  7  L.  T.  315. 

Scotch  and  Irish.]— Under  12  &  13  Vict.  c.  103, 
8.  5,  if  a  pauper  lunatic  bom  in  Ireland  and 
having  no  English  settlement,  was  removed  to 
an  asylum  after  five  years'  residence  in  a  parish 
in  England  from  which,  if  sane,  he  would  have 
been  irremovable  by  9  &  10  Vict.  c.  66,  the 
union,  not  the  county,  was  liable  to  the  expenses 
of  his  removal  and  maintenance.  Reg.  v.  Arnold, 
18  Q.  B.  353  ;  21  L.  J.,  M.  C.  180  :  17  Jur.  300. 
See  16  &  17  Vict.  o.  97,  s.  102. 

An  unemancipated  child,  born  in  England, 
in  the  appellant  parish,  of  an  Irish  father  and 
English  mother,  neither  of  whom  had  acquired 
a  settlement,  becoming  chargeable  by  reason 
of  lunacy  to  the  ^respondent  parish  in  which  the 
parents  were  resident : — Held,  that  the  child's 
birth  settlement  took  effect,  and  that  an  order 
of  justices,  under  16  &  17  Vict.  c.  97,  s.  97,  up^D. 
the  appellant  parish  was,  therefore,  good.  Meg, 
V.  Newchurch,  3  B.  &  S.  107 ;  32  L.  J.,  M.  C.  19 ; 
9  Jur.,  N.  S.  536  ;  7  L.  T.  271 ;  11  W.  R.  24. 

A  Scotchman,  who  had  no  settlement  in  Eng- 
land, married  an  English  woman.  While  they 
resided  together  in  an  English  parish,  she  was 
sent  as  a  lunatic  pauper  to  a  lunatic  asylum  by 
order  of  a  justice  of  the  peace,  under  16  &  17 
Vict.  c.  97  :— Held,  that  notwithstanding  the 
provisions  of  the  8  &  9  Vict.  c.  117,  relative  to 
the  removal  of  Scotch  paupers  and  their  families 
to  their  own  country,  the  expenses  of  her  re- 
moval to  the  asylum  and  her  maintenance  there 


should  be  charged  to  the  county,  and  not  to 
the  parish  where  the  husband  and  wife  resided. 
Somersetshire  QClerk  of  Peace')  v.  Shipham 
(^Overseers),  3  B.  &  S.  607  ;  32  L.  J.,  M.  C.  83  ; 
7  L.  T.  673  ;  11  W.  R.  283. 

ii.  Criminal  Lunatics, 

Orders  for  Haintenance  —  Validity  ol]  — 
Under  3  &  4  Vict.  c.  64,  an  order  of  two 
justices,  directing  a  weekly  payment  to  be  made 
by  the  guardians  of  a  union,  for  the  mainte- 
nance of  a  criminal  lunatic,  whose  settlement  is 
adjudged  to  be  in  one  of  the  parishes  of  such 
union,  need  not  in  terms  direct  the  payment  to 
be  made  on  behalf  of  such  parish  if  the  order 
recites  all  the  facts  necessary  to  establish  the 
liability  of  such  parish.  Reg.  v.  Berkshire 
(Justices),  3  New  Sess.  Gas.  473 ;  6  D.  &  L.  507 ; 
18  L.  J.,  M.  C.  105  ;  14  Jur.  41. 

A  man  having  been  convicted  of  felony  at 
the  Wilts  Lent  assizes,  1864,  and  sentenced  to 
twelve  months'  imprisonment,  was  accordingly 
imprisoned  in  the  county  gaol,  situate  in  3ie 
borough  of  Devizes,  which  has  its  own  exclusive 
jurisdiction.  While  undergoing  his  sentence  he 
became  insane,  and  by  an  order  of  the  secretary 
of  state,  under  3  &  4  Vict,  c  54,  s.  1,  he  was 
removed  to  a  licensed  asylum  in  another  county, 
on  the  25th  of  June,  1864.  On  the  28th  of 
March,  1867,  two  justices  of  Wilts,  sitting  in  the 
borough  of  Devizes,  and  purporting  to  act  under 
s.  2,  after  adjudging  his  settlement  to  be  in  the 
parish  of  B.  in  the  B.  union,  ordered  the  guardians 
of  the  union  to  pay  to  the  keeper  of  the  gaol  the 
reasonable  charges  of  the  inquiry  into  his  in- 
sanity, and  of  his  removal  to  the  asylum,  and  to 
pay  to  the  keeper  of  the  asylum  \lil,,  being  the 
aggregate  amount  of  the  weekly  charges  for  his 
maintenance  in  the  asylum  from  the  25th  of 
June, -1864,  to  the  24th  of  March,  1867 ;  and  a 
further  weekly  sum  of  16jr.  from  the  latter  date  : 
— Held,  first,  that  the  order  was  not  invalid  by 
reason  of  its  having  been  made  after  the  expira- 
tion of  the  term  of  the  lunatic's  imprisonment. 
Bradford  Union  v.  Wiltshire,  3  L.  R.,  Q.  B.  604 ; 
37  L.  J.,  M.  C.  129 ;  18  L.  T,  514  ;  16  W.  R. 
1197. 

Held,  secondly,  that  the  justices  for  the  county 
had  jurisdiction  to  make  the  order  (though  re- 
lating to  a  lunatic)  while  sitting  in  the  borough, 
by  reason  of  11  &  12  Vict.  c.  42,  and  11  &;  12 
Vict.  c.  43,  %  6,  coupled  with  26  &  27  Vict.  c.  77, 
which  so  far  rendered  nugatoiy  the  exceptions 
in  11  &  12  Vict.  c.  43,  s.  35.    ih. 

Held,  thirdly,  that  the  order  was  bad  as  to  the 
11 4Z.,  as  there  was  nothing  in  3  &  4  Vict.  c.  54, 
s.  2,  enabling  the  justices  to  make  such  a  retro- 
spective order.    Ih, 

A  woman  indicted  for  murder  was  acquitted 
on  the  ground  of  insanity,  and  ordered  to  be  de- 
tained in  custody- during  her  Majesty's  pleasure. 
While  she  was  in  Newgate  an  order  of  justices 
was  made,  adjudging  her  settlement,  and  order- 
ing the  guardians  of  the  union  to  pay  lis,  a 
week  while  she  remained  in  the  criminal  lunatic 
asylum.  The  order  was  served  on  the  guardians, 
but  it  was  not  accompanied  by  the  grounds  of 
the  order  or  particulars  of  the  settlement.  On  a 
mandamus  to  the  guardians  of  the  union  to  pay 
the  arrears  of  the  14«.  weekly,  the  facta  above 
mentioned  were  stated  on  record,  and  with  re- 
spect to  25Z.,  part  of  the  amount  claimed,  the 
guardians  relied  on  the  limitation  clause  in  22  & 
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23  Vict  c.  49,  B.  1,  wliieh  enacts,  that  "with 
respect  to  any  delit,  daim,  or  demand  which 
may  be  hiwfaUr  uMarred,  or  become  due,  from 
the  gaaidiaof  of  any  union  or  parish,  such  debt, 
claim  or  denumd  shall  be  P&id  ¥rithin  the  half 
year  in  which  the  same  shall  have  been  incurred 
or  become  due,  or  within  three  months  after  the 
expization  of  sudi  hidf  year,  but  not  afterwards : " 
— ^Held,  first,  that,  notwithstanding  the  repeal  of 
9  Geo.  4,  c.  40,  there  was,  under  3  &  4  Vict.  c.  64, 
«.  7,  power  to  make  the  order.  Beg.  v.  Stepney 
Union  6ffMrdian^,  9  L.  B.,  Q.  B.  383  ;  43  L.  J., 
M.  C.  146  ;  30  L.  T.  808. 

Held,  secondly,  that  it  was  not  necessary  to 
serve  the  grounds  of  appeal  with  the  order.    lb. 

Held,  thirdly,  ¥rith  regard  to  the  2oZ.,  that 
the  limitation  clause  applied,  and  the  claim  was 
barred.    lb. 

Jurisdiction  to  determine  Settlement  —  In 
-what  Justices.] — ^A  woman  was  tried  and  con- 
Ticted  of  a  murder  committed  within  a  borough 
having  a  separate  court  of  quarter  sessions,  and 
having  a  contract  with  the  justices  of  the  county 
in  which  the  borough  was  situate,  in  pursuance 
of  the  Prison  Act,  1866  (28  &  29  Vict.  c.  126, 
«.  31),  to  receive  and  maintain  in  the  county 
prison  all  prisoners  maintainable  at  the  expense 
of  the  borough.  After  conviction  she  was  con- 
fined in  such  county  prison.  While  so  confined, 
she  was  found  to  be  insane,  and  was  removed 
under  a  warrant  of  the  Secretary  of  State  for 
the  Home  Department  to  the  criminal  lunatic 
asylum  at  Broadmoor  : — Held,  that  the  visiting 
justices  of  the  county  were  the  proper  justices 
to  inquire  into  and  ascertain  the  place  of  the 
last  legol  settlement  of  the  prisoner,  in  pur- 
suance of  3  &  4  Vict.  c.  64,  s.  2.  Reg.  v.  Leives 
I^nson  (Jiutices),  10  L.  R.,  Q.  B.  166  ;  44  L.  J., 
M.  C.  67  ;  81  L.  T.  723  ;  23  W.  R.  264  ;  13  Cox, 
C.  C.  33.  Affirmed  on  appeal,  10  L.  R.,  Q.  B. 
576  ;  44  L.  J.,  M.  C.  176  ;  32  L.  T.  673  ;  24  W.  R. 
13— Ex.  Ch. 

Liability  for  Expenses— County  Asylum.] — 
When  a  pauper  prisoner  without  a  settlement  be- 
comes insane  during  confinement  in  a  prison  to 
which  the  Prison  Act,  1877,  applies,  the  expenses 
of  inquiring  into  his  sanity,  of  removing  him  to  a 
county  lunatic  asylum,  and  of  his  maintenance  in 
such  asylum,  are  by  ss.  4  and  67  of  that  act  to  be 
defrayed  out  of  moneys  provided  by  parliament, 
and  the  effect  of  those  sections  is  to  repeal  the 
provisions  of  3  &  4  Vict.  c.  64,  s.  2,  which  made 
the  county  liable.  Mewi  v.  Reg.,,  8  App.  Cas. 
339 ;  62  L.  J.,  M.  C.  57 ;  48  L.  T.  1  ;  31  W.  R. 
385  ;  47  J.  P.  310 ;  16  Cox,  C.  C.  186— H.-  L. 
(B.). 

Claim  against  Lunatic's  Estate.] — S.,  being 
about  to  be  tried  on  a  charge  of  murder,  con- 
veyed an  estate  in  a  township  to  trustees,  subject 
to  a  previous  mortgage  to  L.,  and  was  afterwards 
acquitted  on  the  ground  of  insanity.  L.  then 
sold  the  estate,  and  after  satisfying  his  mortgage 
debt  and  costs,  there  remained  a  balance  in  his 
hands.  An  order  of  settlement,  and  for  the 
maintenance  of  S.  in  the  lunatic  asylum  to  which 
he  had  been  removed,  was  made  on  the  township, 
under  3  &;  4  Vict.  c.  64,  s.  2,  and  thereupon  the 
overseers  obtained  an  order  for  the  recovery  of 
the  cost  of  maintenance  out  of  the  lunatic's  estate, 
and  demanded  the  balance  in  L.'8  hands,  which 


he  refused  to  pay  over  : — Held,  that  the  section 
did  not  apply  to  the  recovery  of  money  so  held. 
Old  Hutton  (jOverseers),  Ex  parte,  20  L.  J., 
M.  C.  231 ;  16  Jur.  ^54 ;  8.  a,  nom.  Reg.  v 
Longhom,  17  Q.  B.  77. 

BemoTftl  of  Lunatic  Wife— Consent  of  Hus- 
band.]— A  wife,  having  become  insane  and 
chargeable  to  the  union  in  which  her  husband 
dwelt,  was  taken  from  his  house  to  the  work- 
house of  the  union,  and  the  medical  officer 
thereof  certified,  under  25  &  26  Vict.  c.  Ill, 
s.  20,  that  the  lunatic  was  a  proper  person  to  be 
kept  in  a  workhouse.  An  order  was  then  made 
by  justices  for  her  removal  alone  to  another 
union  containing  her  husband's  last  place  of 
settlement.  The  husband  consented  to  the  re- 
moval order ;  the  wife  was  mentally  incapable 
of  consent : — Held,  that  the  order  of  removal 
made  under  these  circumstances  did  not  con- 
travene the  policy  of  the  law  with  regard  to 
the  separation  of  husband  and  wife,  and  was 
good.  Reg.  v.  Preston  Otuirdians  or  Qarttang 
Union,  11  Q.  B.  D.  113 ;  52  L.  J.,  M.  C.  97  ;  49 
L.  T.  104. 


2.  JRBEMOYABILITT. 

a.  Besidenoa  oonferrinff  Status. 

Paupers  having  Property.] — A  pauper  may  be 
removed  from  a  parish  in  which  he  has  a  free- 
hold, if  he  does  not  live  there.  Dunckurchr. 
South  Xilworth,  1  W.  Bl.  698. 

A  pauper  renting  a  house  in  the  parish  of  A., 
where  she  received  occasional  relief,  and  having 
relations  in  B.,  an  adjoining  parish,  but  no  settle- 
ment in  either ;  after  having  been  sent  back- 
wards and  forwards  from  one  to  the  other,  was 
at  last  taken  by  the  parish  officer  of  A.  into  B.,  by 
which  she  was  then  relieved,  and  threatened  to 
be  sent  to  prison  if  she  returned  again  into  A. : 
— Held,  that  her  residence  in  B.  under  such  cir- 
cumstances did  not  prevent  .her  removal  thence 
by  an  order  of  justices  to  her  place  of  settlement. 
Rex  v.  Rimnngham,  14  East,  251. 

Where  a  widow  was  entitled  to  dower  (which 
was  unassigned)  upon  her  husband's  estate, 
which  had  been  mortgaged  by  him  for  a 
thousand  years,  and  after  receiving  her  dower 
upon  one  half-year's  rent  from  the  mortgagee  in 
possession,  she  became  chaigeable  to  the  parish 
in  which  the  property  was  situated  before  she 
had  resided  forty  days : — Held,  that,  as  the 
dower  had  not  been  assigned,  she  had  not  such 
an  interest  in  the  parish  as  to  render  her  irre- 
movable from  what  could  be  called  her  own. 
Rex  V.  NorthweaZd,  4  D.  &  R.  276 ;  2  B.  &  C. 
724. 

Where  a  pauper's  father,  upon  his  marriage, 
obtained  from  his  father-in-law  a  spot  of  ground, 
though  without  any  conveyance,  upon  which  he 
built  a  house,  and  enjoyed  it  during  his  life,  and 
it  afterwards  descended  to  his  eldest  son,  who 
enjoyed  it  also  (on  the  whole  near  twenty  years), 
and  never  received  any  interruption  £rom  the 
donor  or  his  heirs,  or  any  claim  of  ownership 
from  them : — Held,  that  the  younger  children  of 
the  person  who  built  the  house  could  not  be 
removed  from  that  parish.  Rex  v.  Rutterton,  6 
T.  R.  664. 

A  woman  seised  of  a  messuage  in  the  parish  of 
A.,  as  tenant  in  common  with  her  three  sisters, 
married)  and  resided  for  some  years  with  her 
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husband  in  the  parish  of  B.,  where  he  was  legally 
settled.  The  husband  was  transported,  and  the 
wife,  some  time  afterwards,  went  with  her 
daoghter  to  lire  in  the  measnage  in  A.,  in  which 
one  of  her  sisters  resided  : — Held,  that  she  was 
irrcmorable.  Btr  t.  Brin^tan,  7  B.  &  C.  546  ; 
1  M.  &  B.  431. 

A  house  in  the  parish  of  W.  was  let  to  A.,  and 
B.  his  wife,  for  their  joint  lives,  and  the  life  of 
the  survivor.  A.  and  B.  were  ejected  wrong- 
fully from  the  house,  but  their  furniture,  and  a 
person  who  had  lodged  with  them,  remained  in 
the  house.  Afterwards  A.  assisted  the  lessor  to 
destroy  the  lease  : — ^Held,  that,  after  these  trans- 
actions, A.  and  B.  continued  irremovable  from 
W.,  though  they  had  become  actually  charge- 
able.   Bne  T.  Matlock.  1  A.  &  E.  124. 

What  is  a  Batideaea.] — In  order  to  constitute 
a  residence  within  9  &  10  Vict,  c  66,  s.  1,  and 
24  &  25  Vict.  c.  55,  s.  1,  it  is  not  necessary  that 
the  residence  should  be  in  a  house  or  in  any 
place  usually  appropriated  to  human  habitation. 
Brg,  V.  St.  Leonard,  Skoreditoh,  1  L.  B.,  Q.  B. 
21  ;  35  L.  J.,  M.  C.  48 ;  12  Jur..  N.  S.  292  ;  13 
L.  T.  278  ;  14  W.  R.  55  ;  6  B.  It  8.  784. 

In  a  Parish.] — ^A  residence  of  five  years  in  an 
extra-parochial  place,  part  of  which  residence 
was  before  20  Vict.  c.  19,  s.  1,  came  into  opera- 
tion, does  not  confer  the  status  of  irremovability, 
that  act  having  no  retrospective  operation.  Reg. 
v,  St.  Sepulchre,  1  El.  &  El.  813  ;  28  L.  J.,  M.  C. 
187  ;  6  Jut.,  N.  8.  876  ;  7  W.  R.  447. 

A  city  maintaining  its  own  poor  is  a  parish 
within  4  &  5  Will,  i,  c.  76,  s.  109,  and  9  &  10 
Vict.  c.  66,  s.  1,  which  act,  by  s.  8,  is  to  be  read 
as  one  act  with  the  former  act ;  and  a  pauper 
having  resided  five  years  in  the  city,  though  in 
different  parishes,  is  irremovable.  Reg.  v.  Fori^ 
cett  St.  Mary,  3  New  Sess.  Cas.  477 ;  12  Q.  B. 
160 ;  18  L.  J.,  M.  C.  125  ;  13  Jur.  729. 

EifiBet  of  Townships.]— Where  a  parish 

consisting  of  several  townships  has  maintained  its 
own  poor,  and  afterwards  separate  overseers  are 
appomted  for  each  townshipmnder  13  k  14  Gar.  2, 
c.  12,  s.  21,  the  parish  is,  for  the  purposes  of 
settlement,  destroyed ;  and  a  settlement  gained 
in  it  by  birth  in  one  of  the  townships  before  the 
appointment  is  wholly  lost,  and  the  pauper  does 
not  acquire  a  fresh  settlement  in  the  particular 
township,  and  this  law  has  not  been  altered  by 
28  if,  29  Vict.  c.  79,  as  that  act,  in  referring  to 
an  order  of  removal  of  a  pauper  settled  in  any 
parish,  applies  only  to  a  parish  actually  existing 
for  the  purposes  of  settlement  at  the  time  when 
the  order  of  removal  is  made.  Stourbridge 
Union  v,  Droitunch  Union,  6  L.  R.,  Q.  B.  769  ; 
40  L.  J.,  M.  C.  186  ;  25  L.  T.  411. 

A  pauper,  being  a  settled  inhabitant  of  A.,  sub- 
sequently acquire!  a  settlement  in  the  township 
of  B. ;  the  latter  township  afterwards  ceased  to 
exist  as  a  place  capable  of  maintaining  its  own 
poor : — Hdd,  that  notwithstanding  the  previous 
settlement  in  A.  having  been  extinguished,  the 
pauper  could  not  be  removed  thither  from  a 
thiid  town  as  to  the  place  of  his  last  legal  settle- 
ment. Rex  V.  Saighton-on-the-HUl,  2  B.  It  A. 
162. 


EfTeot  of  Unions.]— By  a  local  act,  certain 


district.  The  act  was  administered  by  grnaidiana 
and  directors,  twenty-four  of  the  guardians  being 
elected  directors.  A  house  of  industry,  estab- 
lished under  former  local  acts,  was  vested  in  the 
guardians,  and  the  poor  in  the  house  were  under 
the  care,  control,  and  management  of  the  direc- 
tors ;  but  their  relief  was  charged  to  and  paid  by 
the  respective  parishes  to  which  they  belonged  ; 
as  was  also  the  outdoor  relief,  which  was  under 
the  control  of  the  overseers  of  the  respective 
parishes.  The  general  expenses  of  the  mainte- 
nance and  management  of  the  house  of  industry 
were  paid  by  the  parishes  and  places  within  the 
district  in  fixed  proportions  - — Held,  that  the 
parishes  and  townships  so  united  were  a  number 
of  parishes  ^*  incorporated  for  the  relief  or  main- 
tenance of  the  poor"  under  a  local  act,  and 
included  in  the  word  "  union  *'  in  24  &  25  Vict, 
c.  55,  s.  1,  as  interpreted  by  4  &  5  WilL  4,  c.  76, 
s.  109 ;  and  consequently  a  combined  residence 
of  one  year  in  two  of  the  townships  within  the 
united  district  rendered  a  pauper  irremovable. 
Machynlleth  Union  v.  Pool  (^Churchwardens 
and  Overseers),  4  L.  R.,  Q.  B.  592 ;  28  L.  J., 
M.  C.  148 ;  20  L.  T.  951 ;  17  W.  R.  1016  ;  10  B. 
k.  8.  653. 

The  effect  of  27  &  28  Vict.  c.  105,  s.  1,  in  oon- 
nexion  with  9  &  10  Vict.  c.  66,  s.  1,  and  24  Ic  25 
Vict.  c.  55,  s.  1,  is  to  render  a  pauper  irremovable 
from  his  parish  of  residence  within  a  union  to 
his  parish  of  settlement  in  the  same  unioUr 
although  his  term  of  three  years'  residence  is 
computed  by  the  time  during  which  be  lived  in 
two  or  more  parishes  of  the  union,  neither  of 
which  is  his  parish  of  settlement.  Reg.  v.  Bolton^ 
le-Sands,  35  L.  J.,  M.  C.  54  ;  12  Jur.,  N.  8.  371 ; 
13  L.  T.  623  ;  13  W.  R.  177. 

A  pauper  gained  a  settlement  in  parish  J. 
Afterwaras,  by  act  of  parliament,  J.  was  united, 
for  all  but  ecclesiastical  purposes,  with  parish 
B.,  by  the  title  of  the  united  parishes  of  J.  and 
B. : — Held,  that  the  pauper  was  settled  in  the 
united  parishes.  Reg.  v.  St.  Martin  (^Niew 
Sarum),  2  New  Sess.  Cas.  416 ;  9  Q.  B.  241 ;  1& 
L.  J.,  M.  C.  123  ;  10  Jur.  594. 

A  pauper  was  bom  a  bastard  in  the  workhouse 
of  the  parish  of  H.,  where  her  mother  was  then 
maintained  as  a  pauper  belonging  to  H.  H.  con- 
sisted of  several  townships,  mainUiining  the  poor 
jointly  ;  the  workhouse  was  in  one  of  these,  and 
the  pauper's  mother  was  settled  in  H.,  in  respect 
of  a  part  of  H..  which  was  in  another  townuiip. 
After  the  pauper's  birth,  separate  parish  officers, 
under  13  &  14  Car.  2,  c.  12,  s.  21,  were  appointed 
for  each  of  the  to\vnship8,  and  thenceforth  they 
maintained  their  own  poor  separately : — Held, 
that  both  under  and  independently  of  54  Geo.  3, 
c.  170,  s.  3,  the  pauper  at  her  biith  was  settled 
in  the  parish  of  H.,  but  not  in  any  particular 
township,  and  that  she  had  not,  after  the  separa- 
tion of  the  townships,  a  settlement  in  the  town- 
ship in  which  the  workhouse  was.  Reg.  v.  Tip- 
ton, 2  G.  &  D.  92  ;  3  Q.  B.  215  ;  6  Jur.  760. 

The  relief  of  a  pauper  who  is  irremovable  by 
reason  of  the  9  &  10  Vict.  c.  66,  s.  1,  is  chaige- 
able  to  the  common  fund  of  the  union,  under 
the  11  k  12  Vict.  c.  110,8.  8,  though  the  place  of 
his  settlement  is  unknown.  Bedmintter  Union 
(^Ouardiaju),  Bx parte,  8  El.  It  Bl.  573  ;  4  Jur., 
N.  8.  301. 


»♦ 


parishes  and  townships  were  formed  into  a  united  I 


does  not  inelnde  ITnion.]— "  Pftriah 
in  s.  34  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  It  40  Vict.),  c.  61, 
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does  not  include  "union.**  A  pauper  resided  for 
more  than  three  years  in  a  union,  residing  con- 
tinuously for  more  than  two  and  less  than  three 
years  of  the  period  in  one  parish  of  the  union, 
and  for  more  than  one  and  less  than  two  years 
of  the  period  in  another  parish  of  the  same 
union,  in  such  manner  and  under  such  circum- 
stances as  would,  in  accordance  with  the  several 
statutes  in  that  behalf,  render  her  irremovable  : 
— Held,  that  such  a  residence  did  not  constitute 
a  settlement  within  s.  34  of  39  k  40  Vict.  c.  61. 
Plome»gate  Ouardiant  v.  West  Ham  Ounrdiaiu^ 
6  Q.  B.  D.  576 ;  50  L.  J.,  M.  C.  51 ;  44  L.  T.  610 ; 
29  W.  R.  630  ;  45  J.  P.  633. 

!>•  Nature  of  Besidence. 

Continuoiu  Sesidenoe— Husband  and  Wife.] — 
A  husband  who  had  acquired  a  status  of  irre- 
movability in  the  P.  Union  went  to  America  in 
January,  1880,  intending^  to  reside  there,  leaving 
his  wife  and  children  resident  in  that  union  ; 
there  was  no  evidence  of  desertion.  In  March, 
1880,  he  died  in  America  ;  in  May  of  the  same 
year  the  wife  and  children  became  chargeable  to 
the  union.  In  April,  1881,  an  order  was  made 
by  justices  removing  the  wife  and  children  to 
Manchester,  the  husband's  last  place  of  settle- 
ment : — Held,  that  the  break  of  residence  by  the 
husband  was,  in  law,  a  break  in  the  wife's  residence, 
and  that  the  order  of  removal  was  good.  Reg,  v. 
Manchester  (^Overseers^S  Q.  B.  D.  50  ;  51  L.  J., 
M.  C.  6  ;  45  L.  T.  679  ;  30  W.  R.  247 ;  46  J.  P. 
261. 

A  woman  having  a  settlement,  but  having  re- 
sided for  more  than  a  year  in  another  parish, 
married  a  foreign  sailor  having  no  settlement. 
They  resided  together  in  the  same  parish  until 
he  left  in  the  usual  course  of  his  occupation  as  a 
sailor,  intending  to  return,  but  not  having  made 
any  provision  for  the  wife's  maintenance.  She 
continued  to  reside  in  the  same  parish,  and  be- 
came chargeable  thereto.  At  this  time  the  hus- 
band had  not  resided  one  year  in  the  parish  : — 
Held,  that  the  woman  was  irremovable  under  9 
&  10  Vict.  c.  66,  s.  1,  and  28  &  29  Vict.  c.  79,  s.  8, 
by  reason  of  her  continuous  residence  before  and 
during  marriage ;  and  that  she  was  not  affected 
by  the  proviso  in  11  &  12  Vict.  c.  Ill,  s.  1.  Beg. 
V.  St,  Oeorge-in-tJie-East,  6  L.  R.,  Q.  B.  364  ; 
39  L,  J.,  M.  C.  90  ;  22  L,  T.  440  ;  18  W.  R.  787. 

A  pauper  had  resided  with  her  husband  in  a 
parish  for  eight  years,  when  he  went  to  America; 
she  continued  to  reside  in  that  parish  for  two 
years,  when  an  order  for  her  removal  was  ob- 
tained. She  had  received  letters  from  her  hus- 
band, and  was  in  daily  expectation  of  receiving 
a  remittance  of  money  from  him  for  defraying 
the  expense  of  her  going  to  him  in  America  : — 
Held,  that  there  was  an  interruption  in  the  hus- 
band's residence.  Reg.  v.  Ltanelly^  17  Q.  B.  40  ; 
20  L.  J.,  M.  C.  179  ;  15  Jur.  510. 

A  pauper  had  lived  five  years  in  a  parish,  not 
that  of  her  settlement,  when  she  became  charge- 
able, and  an  order  was  made  for  her  removal. 
At  the  commencement  of  the  five  years  her 
husband  resided  with  her  in  the  parish,  but  he 
left  her  during  the  five  years,  and  went  to  live 
in  America  without  animus  revertendi,  during 
the  five  years,  and  before  the  order  of  removal : 
— Held,  that  the  pauper  was  not  irremovable 
under  9  &  10  Vict.  c.  66,  s.  1,  or  under  11  &  12 
Vict.  c.  Ill,  8.  1.  Reg,  v.  Marhohester,  17  Q.  B. 
46. 

TOL.  V. 


Husband  living  apart  from  Wife — Pro- 

feuion.] — A  surgeon  in  a  private  lunatic  asylum 
in  the  parish  of  N.  married,  and  being  required 
to  boaid  and  lodge  in  the  asylum,  he  took  lodgings 
for  his  wife  in  the  parish  of  P.,  about  eight  miles 
distant,  and  he  was  in  the  habit  of  visiting  her 
nearly  weekly,  and  staying  with  her  from  the 
Saturday  evening  to  the  Monday  morning  ;  the 
wife  had  thus  lived  in  P.  for  six  years,  when  the 
husband  having  been  convicted  and  sentenced 
to  imprisonment,  she  became  chargeable  to  P.: — 
Held,  that  the  husband  had  been  resident  in  N., 
and  not  in  P.,  and  that  the  wife  and  her  children 
were  therefore  removable  from  P.  Reg.  v.  Nor- 
wood, 2  L.  R.,  Q.  B.  457  ;  36  L.  J.,  M.  C.  91  ;  16 
L.  T.  484  ;  15  W.  R.  788. 

—  Widow.]  —  Residence  as  a  widow  will 
coalesce  with  residence  as  a  wife,  to  complete 
the  five  years'  residence  required  to  give  the  pauper 
the  privilege  of  irremovability  from  the  parish . 
Reg,  V.  Olo89op,  3  New  Sess.  Cas.  256  ;  12  Q.  B. 
117  ;  17  L.  J.,  M.  0. 171  ;  12  Jur.  1071. 

A  widow  aged  seventy,  who  had  resided  in  a 
parish  for  many  years,  went  into  service  in  the 
same  parish.  She  remained  in  service  about  six 
weeks,  when,  being  too  old  for  service,  she  left, 
saying  she  would  have  a  holiday.  She  went  on 
a  visit  to  her  son,  who  was  living  out  of  the 
parish,  and  stayed  with  him  three  days.  She 
afterwards  went  on  a  visit  to  a  friend  who  also 
lived  out  of  the  parish,  and  with  whom  she  also 
stayed  three  days,  and  while  there  endeavoured 
to  get  work,  and  had  she  succeeded  she  would 
not  have  returned  to  her  parish.  She  then  went 
on  a  visit  for  one  day  to  a  friend  in  the  parish, 
and  the  next  day  went  into  the  workhouse  there: 
— Held,  that  she  was  irremovable  from  the 
parish,  as  her  temporary  absence  from  it  did 
not  amount  to  a  break  of  residence.  Reg,  v.  St, 
Ives  Union  Q(?uardians)j  7  L.  R.,  Q.  B.  467; 
41  L.  J.,  M.  0.  94  ;  26  L.  T.  393  ;  20  W.  R.  657. 

Other  Caies.] — A  pauper  lived  in  a  union 

before  the  25th  March,  1867,  long  enough  to 
obtain  a  status  of  irremovability.  On  that  day  he 
was  admitted  into  the  workhouse,  and  he  re- 
mained there  until  the  27th  August,  1868,  when 
he  voluntarily  took  his  discharge,  and  on  the 
same  day  became  an  inmate  of  a  hospital  in 
another  union.  On  the  31st  December,  1868,  he 
was  discharged  from  the  hospital  and  took  a 
lodging  in  the  union,  where  he  remained  until 
the  20th  January,  in  the  year  1869,  when  he  was 
again  admitted  into  the  workhouse  : — Held,  that, 
independently  of  the  exception  by  9  &  10  Vict, 
c.  66,  s.  1,  of  time  spent  in  a  hospital,  the  pauper 
^ad  a  constructive  residence  in  the  union  during 
his  temporary  absence,  although  he  had  no 
specific  lodging  or  house,  to  return  to,  and  there- 
fore his  status  of  irremovability  was  not  de- 
stroyed, and  an  order  for  his  removal  to  the 
place  of  his  last  legal  settlement  was  bad. 
OuiUford  Union  v.  St.  Olave's  Unions  25  L.  T. 
803. 

A  journeyman  tailor  having  resided  in  the 
parish  of  B.  for  forty-five  years,  was  admitted 
into  the  workhouse,  and  worked  there  at  his 
trade  under  the  superintendence  of  the  master 
tailor.  R.,  a  tailor,  residing  in  the  neighbouring 
parish  of  S.,  being  in  want  of  a  hand,  the  master 
tailor  told  the  pauper  that  he  might  go  to  R., 
and  if  R.  and  he  did  not  agree,  he  might  come 
back.    The  pauper  went  to  R.  In  the  parish  of  S. 
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and  worked  for  him  at  3#.  a  week,  with  board 
and  lodging,  for  ten  weeks,  when  B.  and  the 
pauper  not  agreeing,  the  pauper  came  back  to 
the  workhouse.  If  they  had  agreed  the  pauper 
might  haTe  continued  working  for  R.,  and  R.  told 
the  pauper  that  he  might  stay  as  long  as  he 
thought  proper  : — Held,  that  the  pauper  had  not 
become  irremovable  from  B.,  as  his  absence  for 
ten  weeks,  under  the  circumstances,  was  a  break 
of  residence.  lieff.  v.  Worcester  Union  (^Gnar- 
diatis\  or  R^-g,  v.  Blrmhigluim  Unlim  QGnur- 
diam\  9  L.  R.,  Q.  B.  340  ;  43  L.  J.,  M.  C.  102  ; 
30  L.  T.  367  ;  22  W.  R.  672. 

A  pauper  resided  in  a  parish  in  the  respon- 
dent union  for  fifteen  years  continuously,  when 
he  became  unable  to  work,  and  became  charge- 
able to  the  respondent  union.  He  continued  to 
reside  in  the  parish  and  to  receive  relief  for  two 
years  and  a  half  more,  when  having  received 
notice  to  quit  the  premises  which  he  occupied, 
he  arrang(Kl  to  take  a  house  in  a  parish  within 
another  union,  and  removed  into  the  house  ¥rith 
his  family  and  slept  there  one  night,  not  know- 
ing that  he  was  removing  into  another  union. 
On  the  next  day  he  was  told  that  his  residence 
in  the  respondent  union  had  been  broken,  and  at 
once  returned  to  a  house  in  a  parish  within  that 
union  : — Held,  that  his  removal  under  the  cir- 
cumstances was  such  a  break  in  his  residence  as 
to  destroy  his  status  of  irremovability.  Newark 
Union  v.  Olanford  Brigg,  2  Q.  B.  D.  622  ;  46 
L.  J.,  M.  C.  2*85  ;  36  L.  T.  793  ;  25  W.  R.  42. 

A  domestic  servant,  who  had  acquired  the 
status  of  irremovability  by  residence  in  the  R. 
union,  was  seized  with  madness  and  was  removed 
by  her  relations  from  her  master's  house  to  the 
residence  of  her  parents  in  a  different  union. 
Her  wages  were  paid  in  full,  and  her  master  had 
no  intention  of  receiving  her  back  into  his  house. 
After  staying  with  her  parents  for  a  single  night, 
she  was  sent  to  the  workhouse  of  the  second 
union,  and  seven  days  afterwards  taken  to  the 
county  lunatic  asylum  : — Held,  that  the  removal 
of  the  lunatic  under  these  circumstances,  without 
any  exercise  of  will  on  her  part,  did  not  constitute 
a  break  in  her  residence,  so  as  to  deprive  her  of 
her  status  of  irremovability,  and  that  the  order  for 
her  maintenance  under  16  &  17  Vict.  c.  97,  ss.  97, 
102,  must  be  made  on  the  R.  union  and  not  on  the 
union  which  was  the  place  of  her  settlement. 
Iteg.  V.  \V1iithy  Union,  5  L.  R.,  Q.  B.  326  ;  39  L. 
J.,*M.  C.  97  ;  22  L.  T.  336  ;  18  W.  R.  785. 

The  9  &  10  Vict.  c.  66,  s.  1,  rendered  irremov- 
able such  paupers  only  as  had  a  known  settle- 
ment. Reg.  V.  Bennett,  2  0.  L.  R.  977  ;  3  El.  & 
Bl.  341 ;  23  L.  J.,  M.  C.  72  ;  18  Jur.  311. 

Imprisonment.] — A  pauper  resided  with  her 
husband  in  a  parish  from  June,  1841,  to  April, 
1846,  when  he  was  committed  to  a  prison  out  of 
the  parish  for  felony,  of  which  he  was  convicted 
at  the  next  assizes,  and  transported.  The  pauper 
continued  to  reside  in  the  parish  until  Septem- 
ber, 1846  : — Held,  that,  as  such  imprisonment 
made  a  break  in  the  husband's  residence,  the 
pauper  was  removable  within  9  &  10  Vict.  c. 
66,  8.  1.  Reg,  v.  Pott  Shrigley,  3  New  Sess. 
Cas.  317  ;  12  Q.  B.  143  j  18  L.  J.,  M.  C.  33  ;  13 
Jur.  60. 

But  an  imprisonment  out  of  the  parish,  in 
default  of  payment  of  a  fine,  upon  a  summary 
conviction,  does  not  break  the  residence  in  the 
parish.  Reg.  v.  Holheck  {Oceneertt),  16  Q.  B. 
404  ;  20  L.  J.,  M.  C.  107  ;  15  Jur.  271. 


Under  9  &  10  Vict.  c.  66,  s.  1,  time  during 
which  a  pauper  has  been  in  prison  cannot  be 
taken  into  computation  for  the  purpose  of 
making  up  or  for  the  purpose  of  breaking  a 
five  years'  residence.  R/'g.  v.  ffart field,  17  Q. 
B.  746  ;  21  L.  J.,  M.  C.  65  ;  16  Jur.  244. 

A  pauper  had  resided  in  a  parish  for  more 
than  ten  years  next  before  the  application  for  an 
order  of  removal,  excluding  two  periods  of  three 
weeks  and  two  weeks  respectively,  during  which 
he  was  imprisoned,  for  misbehavionr  in  the 
workhouse  of  the  parish,  in  the  house  of  correc- 
tion for  the  county  out  of  the  parish.  On  the 
termination  of  each  imprisonment,  he  im- 
mediately returned  to  and  was  received  in  the 
workhouse.  The  sessions  found  that  he  had 
always  the  intention  of  returning : — Held,  that 
these  periods  of  imprisonment  were  to  be 
excluded  from  the  computation  of  the  five  years* 
residence  for  all  purposes.  Reg,  v.  St.  Andrew's, 
Holborn,  17  Q.  B.  746  ;  21  L.  J.,  M.  C.  69 ;  16 
Jur.  246. 

Imprisonment  in  England  under  a  sentence  of 
penal  servitude,  is  an  imprisonment  within  the 
proviso  in  the  9  &  10  Vict.  c.  66,  s.  1,  and  is  not 
a  break  in  a  five  years'  residence.  Reg.  v.  Pot^ 
terhundworth,  1  El.  &  El.  262 ;  28  L.  J.,  M.  C. 
56  ;  4  Jur.,  N.  S.  1277. 

BemoYal  under  Order.] — ^Where  a  valid  order 
of  removal  has  been  bond  fide  executed  by 
taking  the  pauper  to  the  parish  where  he  is 
settled,  and  there  delivering  him  to  the  over- 
seers, such  a  removal  operates  as  an  interruption 
of  residence,  however  short  the  period  during 
which  the  pauper  was  actually  absent  from 
the  removing  parish.  Reg.  v.  Caldeeote,  17 
Q.  B.  52  ;  20  L.  J.,  M.  C.  187  ;  15  Jur.  637. 

A  pauper  having  resided  twenty  years  in 
parish  S.,  went  from  S.,  in  consequence  of  an 
order  of  removal,  to  parish  C,  unappealed 
against.  She  intended  to  return  to  8.  if  the 
parish  of  G.  would  allow  her  to  do  so,  and  relieve 
her  at  8.  She  lived  for  a  week  at  C,  at  her 
sister's-in-law,  and  then  by  the  direction  of  the 
parish  officers  of  C.  returned  to  8.,  where  she 
was  relieved  by  C,  and  continued  to  reside  till 
the  order  next  mentioned.  Within  five  years  of 
her  going  to  parish  C,  another  order  of  removal 
to  C.  was  made  :— Held,  that  9  &  10  Vict  c.  66, 
s.  1,  did  not  make  her  irremovable  from  S.,  the 
residence  having  been  disc  )ntlnued  by  her  going 
to  parish  C,  within  the  five  years  preceding  the 
second  order,  though  hor  child  and  furniture 
remained  throughout  at  the  house  in  8.,  and 
the  pauper  continued  her  tenancy  there,  and 
paid  rent  for  the  whole  period,  Reg.  v  Seend,  3 
New  Sess.  Cas.  276  ;  12  Q.  B.  133 ;  18  L.  J.,  M. 
C.  13  ;  12  Jur.  939. 

A  pauper  is  not  irremovable  from  a  parish  on 
the  ground  of  residence,  under  9  &  10  Vict.  c.  66, 
s.  1,  if  at  any  time  during  the  five  years  next 
before  application  for  an  order  to  remove  him, 
he  has  been  removed  from  the  parish  under  a 
prior  order,  for  such  removal  is  a  break  in  the 
residence ;  and  it  makes  no  difference  that  the 
pauper,  so  removed,  leaves  behind  furniture  in  a 
house  rented  and  occupied  by  him  at  the  time  of 
his  removal,  and  retains  the  key  of  the  house, 
and  that  be^has  always  the  animus  revertendi, 
and  actually  returns  to  and  resumes  occupation 
of  his  house  after  an  absence  of  a  few  days.  Reg, 
V.  Halifax,  3  New  Sess.  Cas.  268  ;  12  Q.  B.  Ill  ; 
17  L.  J.,  M.  C,  158  J  12  Jur.  789. 
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XUitiaman.] — A  militiaman  is  a  soldier,  and 
his  absence  out  of  a  parish  for  the  purpose  of 
training  as  a  militiaman  is  no  break  in  his 
residence,  so  as  to  deprive  him  of  his  status  of 
irremovability  by  reason  of  five  years'  residence. 
I£orton(^0rfrseer9)  v.  Leeds  (^Overteers)^  5  El.  & 
Bl.  595  ;  25  L.  J.,  M.  C.  39  ;  1  Jur.,  N.  S.  1162. 

Compntation.] — In  the  computation  of  the  five 
years'  residence  necessary  to  confer  irremovi 
ability  under  9  &  10  Vict.  c.  66,  s.  1,  the  periods 
of  time  specified  in  the  proviso  are  to  be  struck 
•out  of  the  computation  for  all  purposes,  so  as  to 
prevent  the  pauper  from  taking  advantage  of 
them  in  making  up  his  five  years,  and  to  prevent 
the  parish  officers  from  depriving  him  of  the 
-status  in  the  parish  which  he  had  acquired.  Reg. 
T.  Hartfield,  17  Q.  B.  746  ;  21  L.  J.,  M.  C.  65 ; 
16  Jur.  244. 

Beoeipt  of  Belief— Effect  of.]-jWhere  relief 
was  given  to  a  son  and  a  grandson,  living  in  a 
separate  house  from  the  father,  it  was  no  ground 
to  remove  him  and  his  other  children  living  with 
"him ;  but  that  part  of  the  family  only  which 
-was  chargeable  was  removable.  Rex  v.  St. 
Mary,  Westport,  3  T.  R.  44. 

The  expense  of  the  maintenance  of  a  pauper 
lunatic  above  the  age  of  sixteen  in  a  lunatic 
asylum,  under  16  &  17  Vict.  c.  97,  is  not  relief 
given  to  his  parent,  so  as  to  prevent  the  parent 
acquiring,  under  9  &  10  Vict.  c.  66,  a  status  of 
in*emovabiiity  by  residence  in  a  parish  during 
that  time.  Reg.  v.  St.  Mary,  Islifigton,  3  B.  &  S. 
46  ;  31  L.  J.,  M.  C.  233 ;  9  Jur.,  N.  S.  155 ;  6 
L.  T.  606. 

Relief  to  a  child  above  sixteen,  unemancipated, 
and  residing  with  the  parent,  is  not  relief  to  the 
parent,  under  4  &  5  Will.  4,  c.  76,  s.  56,  so  as  to 
disentitle  the  latter,  after  a  five  years'  residence, 
to  the  status  of  irremovability,  under  9  &  10 
Vict.  c.  66,  s.  1,  by  reason  of  the  deduction  from 
that  period  of  the  time  over  which  the  relief 
extended.    lb. 

The  expense  of  the  maintenance  of  a  wife 
in  a  lunatic  asylum,  she  having  been,  on  the 
application  of  her  husband,  received  into  the 
workhouse  as  chargeable  to  the  parish,  and 
removed  to  the  asylum  under  an  order  obtained 
in  pursuance  of  16  &  17  Vict.  c.  97,  is  relief 
given  to  the  husband,  so  as  to  prevent  his 
acquiring,  under  9  &  10  Vict,  c  66,  a  status  of 
irremovability  by  residence  in  the  parish  during 
that  time.  Reg,  v.  St.  George,  BloomJthury 
(^Overseers),  4  B.  &  S,  108  ;  32  L.  J.,  M.  0.  217. 

In  1835  a  pauper's  father  and  mother  went  to 
reside  at  £.,  and  they  both  continued  to  reside 
there  till  July,  1847.  The  pauper  was  bom 
there  in  January,  1844.  In  July,  1847,  the 
mother  became  chargeable  to  E.  as  a  lunatic, 
and  was  removed  to  an  asylutn  at  B.  In  Sep- 
tember, 1849,  an  order  was  made  by  justices, 
adjudging  the  mother's  settlement  to  be  in  S. 
After  remaining  in  the  asylum,  at  the  charge  of 
S.,  for  several  years,  she  was  removed  to  the 
workhouse  in  S.,  and  was  maintained  there  by 
S.,  as  a  lunatic,  till  her  death  in  October, 
1858.  The  pauper  contiaued  to  reside  with 
her  father  in  JB.,  from  her  birth  till  his 
death  in  December,  1857 ;  and  after  his 
death  she  remained  there  till  February,  1858, 
when  she  became  chargeable  to  E.  In  Decem- 
ber, 1858,  an  order  was  made  for  her  re- 
moval to  S.,  w^hich  was  quashed  on  appeal,  by 


an  order  of  sessions: — Held,  that  the  pauper 
was  by  9  &  10  Vict.  c.  66,  irremovable  from  B. ; 
or  that  the  relief  afforded  to  her  father  by  the 
maintenance  of  her  mother  did  not  deprive  him 
of  the  status  of  irremovability  from  £.  which  he 
had  previously  acquired ;  that  that  status  was 
communicated  to  the  pauper,  and  that  she 
retained  it  at  the  date  of  the  order  of  removal. 
Reg.  V.  Elect,  2  El.  &  El.  266  ;  29  L.  J.,  M.  C. 
17  ;  5  Jur,,  N.  S.  1350 ;  7  W.  R.  586. 

Animal  Beyertendl.]— In  January,  1841,  a 
imuper,  settled  in  the  appellant  parish,  was 
residing  with  his  wife  and  family  in  two  rooms 
hired  by  the  quarter,  being  part  of  a  dwelling- 
house  in  the  respondent  parish,  and,  being  out 
of  work,  he  went  to  the  appellant  parish  for  the 
purpose  of  obtaining  work  or  relief,  and  was 
employed  by  H.,  the  overseer  of  that  parish^and 
continued  so  employed  for  six  or  seven  weeks, 
during  which  he  lodged  in  the  poor-house  there, 
being  paid  wages  by  H.  At  the  end  of  that 
time  he  returned  to  his  wife  and  family,  who. 
whilst  he  was  absent,  resided  in  the  same  two, 
rooms,  and  were  maintained  there  by  him,  and 
he  resided  there  with  his  family  until  the  appli- 
cation for  a  warrant  of  removal : — Held,  that 
the  pauper  was  irremovable.  Reg.  v.  Tacolfiestone^ 
3  New  Sess.  Cas.  353  ;  12  Q.  B.  157  ;  18  L.  J.,  M. 
0.  44  ;  13  Jur.  80. 

The  illegitimate  child  of  a  woman  who  married 
a  few  years  after  his  birth,  lived  with  his  mother 
and  her  husband  at  and  until  he  was  fifteen  years 
and  six  months  of  age,  when  he  was  elected  a 
pupil  at  a  school  for  indigent  blind.  This  school 
was  supported  by  voluntary  contributions,  and 
maintained  the  pupils  entirely  out  of  its  own 
funds.  While  at  the  school  he  stayed  at  the 
residence  of  his  mother  and  her  husband  for  five 
or  six  weeks  during  the  summer  of  each  year; 
At  the  age  of  twenty^one  he  was  discharged,  and 
returned  to  the  residence  of  his  mother  and  her 
husband,  and  was  maintained  by  them  for  eight 
months,  when  he  became  chai-geable  to  the  union : 
— Held,  that  justices  were  right  in  drawing  the 
inference  that  there  was  an  animus  revertendi  in 
him  while  at  the  school,  and  that  he  construc- 
tively resided  with  his  mother  and  her  husband 
for  more  than  a  year.  Reg.  v.  Abingdon  Union 
(Guardians),  5  L.  R.,  Q.  B.  406  ;  39  L.  J.,  M.  C. 
153  ;  22  L.  T.  603  ;  18  W.  R.  981. 

In  June,  1868,  a  pauper  sold  off  some  of  her 
furniture,  and  removed  the  rest  to  a  spare  room 
in  the  house  of  her  brother-in-law,  with  whom 
she  stayed  off  and  on  until  January,  1869.  She 
then  went  away,  and  stayed  with  other  relations 
and  at  an  infirmary  in  other  unions  until  after 
September  of  that  year,  when  she  returned  to- 
the  house  of  her  brother-in-law  as  before.  In 
May,  1870,  she  took  a  cottage  in  the  same  union 
as  that  of  the  house  in  which  she  was  staying, 
and  put  her  furniture  into  it.  In  the  following 
month  she  became  chargeable  to  the  union.  The 
quarter  sessions  found  that  she  had  no  legal  right 
to  return  to  the  house  of  her  brother-in-law  after 
her  departure  in  January,  1869  ;  and  therefore 
held  that  she  had  not  acquired  a  status  of  irre- 
movability in  that  union.  The  court  sent  the 
case  back,  in  order  that  the  justices  might  find  as 
a  fact  whether  or  not  her  brother-in-law  intended, 
when  she  went  away,  to  receive  her  again  as 
before ;  and  intimated  that  their  judgment 
would  depend  upon  that  fact.  Knaresbor&ngh 
Union  v.  Patcley  Bridge  Union,  25  L.  T.  590. 

3  c  2 
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To  entitle  a  pauper  who  temporarily  absents 
himself  from  a  union  in  which  he  has  acquired 
the  status  of  irremovabilitv  under  24  &  25  Vict. 
0.  55, 8. 4,  to  retain  his  privilege  upon  the  ground 
of  a  constructive  residence,  it  is  necessary  not 
only  that  he  should  have  the  animus  revcrtendi, 
but  also  a  place  of  residence  in  the  union  ;  and  a 
lodging  which  he  occupied  when  actually  resident 
in  the  union,  but  for  which  he  did  not  pay  rent 
during  his  absence,  although  he  might  have  re- 
occupied  it  whenever  he  chose,  and  at  which  he 
left  some  trifling  and  worthless  articles  of  wear- 
ing, apparel  during  his  absence,  will  not  suffice 
for  the  purpose.  Reg.  v.  Sttnirhrldge  Union 
(Q%tardians),  34  L.  J..  M.  C.  179;  11  Jur.,  N. 
S.  799  ;  12  L.  T.  512  ;  iS  W.  R.  836. 

Where  a  person  leaves  a  parish  in  which  he  has 
been  resident,  and  goes  to  another,  this  will  or 
will  not  operate  as  a  break  of  residence,  according 
as  the  absence  is  of  a  permanent  or  temporary 
nature.  Reg.  v.  Stapleton,  1  El.  &  Bl.  766  ;  22 
L.  J.,  M.  C.  102  ;  17  Jur.  549. 

When  the  absence  is  under  a  contract,  and  the 
party  has  no  intention  of  returning,  unless  events 
over  which  he  has  no  control  should  occur,  this  is 
a  break  of  the  former  residence.    lb. 

Temporary  absence  out  of  a  parish  where  a 
pauper  resides  for  the  purpose  of  fulfilling  a  con- 
tract, but  with  the  intention  of  afterwards 
returning,  is  not  a  break  of  residence.  Reg.  v. 
Brighton  Poor  (^Directors),  4  El.  &  Bl.  236  ;  24  L, 
J.,  M.  C.  41  ;  IJur.,  N.S.  138. 

An  absence  for  a  mere  temporary  purpose,  with 
an  intention  to  return,  wnll  be  no  break  of  resi- 
dence. But  an  intention  to  return  at  a  remote 
period  after  a  permanent  absence,  is  not  suf- 
ficient to  prevent  the  absence  from  being  a  break. 
Wellington  (^Churchtoarden^i)  v.  Wliitchurch 
(Churehwardens^,  4  B.  &  S.  100  j  32  L.  J.,  M.  C. 
189  ;  10  Jur.,  N.  S  37  ;  8  L.  T.  456  ;  11  W.  R. 
828. 


3.  Ordbb  of  Removal. 
a.  Complaint  of  Charffeabillty. 

Complaint.] — The  complaint  on  which  an 
order  of  removal  is  founded,  may  be  by  the 
churchwardens  or  overseers,  under  13&  14  Car.  2, 
c.  12,  8.  1.  R^g.  V.  Watford,  9  Q.  B.  626  ;  2 
New  Ses8.  Gas.  460  ;  16  L.  J.,  M.  C.  1  :  10  Jur. 
1053. 

An  order  recited  a  complaint  by  the  parish 
officers,  that  the  pauper  had  come  into  the  parish 
endeavouring  to  settle  there  contrary  to  law,  and 
adjudicated  that  he  had  become  chargeable  to 
the  parish  : — Held,  bad,  because  the  complaint, 
as  recited,  did  not  aver  chargeability,  and  there- 
fore the  order  shewed  no  jurisdiction,  Reg.  v. 
St.  Oiles-in-the^Flelds,  7  Q.  B.  529. 

Under  18  k  14  Car.  2,  c.  12,  s.  1,  the  complaint 
upon  which  an  order  is  made  need  not  be  in 
Nvriting.  Reg.  v.  Bedingham,  5  Q.  B.  653  :  D. 
&  M.  98  ;  13  L.  J.,  M.  C.  75. 

Notice.] — A  notice  of  chargeability  should 
state  the  names  of  the  paupers.  Reg.  v.  Gomer' 
ml,  3  New  Sess.  Cas.  284  ;  12  Q.  B.  76  ;  17  L.  J., 
M.  G.  163. 

Where  a  single  parish  is  under  the  administra- 
tion of  a  board  of  guardians,  by  order  of  the 
commissioners,  in  pursuance  of  4  &  5  Will.  4,  c. 
76, 8.  39,  a  notice  of  chargeability  in  writing,  sent 
by  the  guardians    of  the   pansh,  is  sufficient. 


Reg.  V.  Lamhcth,  Reg.  v.  St.  Mary,  Southamp' 
ton  (^Chtirphiva?'den4t)y  2  New  Sess.  Cas.  58,  61  ; 
5  Q.  B.  513  ;  14  L.  J.,  M.  C.  133  ;  9  Jur.  535. 

Under  4  &:  5  Will.  4,  c.  76,  s.  79,  where  notice 
of  chargeability  is  given  on  behalf  of  church- 
wardens and  overseers,  the  act  must  be  authorized 
bv  the  majority.  Reg.  v.  Westbury,  D,  &  M. 
605  ;  5  Q.  fe.  500  ;  1  New  Sess.  Cas.  33. 

A  notice  of  chargeability  was  signed  by  three 
persons,  describing  themselves  as  "  overseers  of 
the  poor  of  the  parish  of  M. : " — Held,  that  those 
who  had  so  signed  the  notice  might  be  presumed 
to  be  the  majority  of  the  parish  officers,  and  that 
the  notice  was,  therefore,  primft  facie  sufficient. 
Reg.  V.  Colerne,  3  New  Sess.  Cas.  143  ;  11  Q.  B. 
909  ;  17  L,  J.,  M.  C.  121 ;  12  Jur.  599. 


b.   Hearinflr. 

Freienoe  of  Paujler.]— The  pauper  himself 
ought  to  be  summoned  and  hezird  before  he  is 
removed.  Rex  v.  Wukes,  Andr.  248  ;  2  Bott, 
819. 

But  it  is  not  necessary  in  all  cases  that  he 
should  be  examined.  Rex  v.  Bagworth,  Cald. 
179  ;  2  Bott,  644  ;  Rex  v.  Tavistock,  3  D.  &  P. 
427. 

Orders  of  removal  may  be  made  though  the 
paupers  to  be  removed  are  not  brought  personally 
before  the  magistrates,  however  fit  that  is  to  be 
done  where  it  may  be  done.  Rex  v.  Ererdon, 
9  East,  101. 

Person  im  Cnstody.] — To  render  the  examina- 
tion of  a  person  in  custody  admissible  under 
59  Geo.  3,  c.  12,  s.  28,  on  a  question  of  settlement, 
it  must  bo  proved  expressly  that  the  party  was 
in  custody,  as  required  by  the  statute,  at  the 
very  time  when  such  examination  was  tendered 
in  evidence.  Reg.  v.  mdecombe'in'the-Jfoor, 
9  Q,  B.  394  ;  2  New  Sess.  Cas.  639 ;  16  L.  J., 
M.  G.  44;  11  Jur.  227. 

Soldiers  and  Sailors.] — The  examination  of  a 
soldier,  touching  his  settlement,  which  is  made 
evidence  by  the  Mutiny  Act,  must  be  authenti- 
cated before  it  can  be  received  in  evidence,  and 
does  not  prove  itself  prim&  facie,  though  the 
paper  appears  to  be  in  the  form  prescribed  by 
the  statute.    Rex  v.  Bilton,  1  East,  13. 

The  Mutiny  Act  enables  two  justices  to  take 
the  examination  of  a  soldier  respecting  his 
settlement,  and  directs  them  to  give  an  attested 
copy  of  it  to  the  soldier,  to  be  by  him  delivered 
to  the  commanding  officer,  in  order  to  be  pro- 
duced when  required,  and  makes  such  attested 
copy  evidence  : — Held,  that  no  other  attested 
copy  of  the  original  examination  than  that  given 
to  the  soldier  is  evidence.  Rex  v.  ClayUm-le' 
Moors,  5  T.  R.  704. 

But  afterwards  held  that  such  an  examination 
might  be  received  as  evidence  of  settlement, 
as  well  after  the  death  of  the  soldier  as  during 
his  absence  from  this  country,  whenever  the 
appeal  was  tried.  Rex  v.  Warminster,  3  B.  &  A. 
121. 

The  examination  of  a  soldier  under  the 
Mutiny  Act,  as  to  his  settlement,  is  not  admissible, 
unless  it  appears  that  the  examinant  was  quar- 
tered in  a  district  in  which  the  examining 
magistrates  have  jurisdiction.  Rex  v.  All 
Saints,  Southampton,  1  M.  &  B.  663  ;  7  B.  &  C. 
785. 
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o.  Maklner  Order. 


Order  Befaud— Difloretion.]— When  justices 
have  examined  a  pauper  as  to  Ms  settlement,  and 
have  refused  to  make  an  order  for  his  removal, 
the  court  will  not  inquire  into  the  discretion 
exercised  by  them.  Aeg,  v.  Roger 9^  12  L.  J., 
M.  C.  50,  132. 

JnriBdiotion  of  Justicei.]— The  13  k  14  Car.  2, 
c.  12, 8. 1,  is  entirelj  repealed  by  35  Geo.  3,  c.  101, 
8.  1,  and  it  is  therefore  no  longer  necessary  for 
the  removal  of  a  pauper  that  one  of  the  remov- 
ing justices  should  be  of  the  quorum.  Reg.  v. 
Llangian,  4  B.  &  S.  249 ;  32  L.  J.,  xM.  C.  225  ; 
8L.  T.  422;  11  W.  R.  776. 

If  it  does  not  distinctly  appear  on  an  order  of 
removal,  that  the  justices  who  made  it  had  juris- 
diction, it  is  a  nullity,  and  not  merely  voidable  : 
and  the  parish  to  which  it  is  directed  may  object 
to  it  at  any  distance  of  time,  though  they  never 
appealed  against  it,  aAd  though  they  have  acted 
under  it  for  twenty  years.  Rex  v.  Chilterscoton^ 
8  T.  R.  178. 

An  order  of  removal,  signed  by  two  justices 
separately,  and  in  different  counties,  is  only 
voidable,  not  void ;  and  the  parish  wishing  to 
avoid  it,  must  appeal  to  the  next  sessions.  Rex 
V.  Stotfold,  4  T.  R.  596. 

Where  two  counties  have  been  mentioned  in 
the  antecedent  part  of  an  order  of  removal,  the 
justices  making  the  order  must  state  themselves 
to  be  justices  of  the  proper  county ;  and  it  is 
not  enough  to  describe  themselves  as  justices  of 
the  peace  in  and  for  the  county,  although  the 
proper  county  was  named  in  the  margin,  and 
was  also  named  last  before  such  description  of 
the  justices.    Rex  v.  Moor  CYitchell,  2  Bast,  66. 

An  order  of  magistrates  was  directed  to  the 
parish  of  W.,  in  the  county  of  Rutland,  and  also 
the  parish  of  M.,  in  the  county  of  Leicester,  and 
the  words  "  county  of  Rutland  "  were  then  writ- 
ten in  the  margin,  and  the  magistrates  were  in 
a  subsequent  part  of  the  order  described  as  jus- 
tices of  the  peace  for  the  county  aforesaid : — 
Held,  that  it  thereby  sufficiently  appeared  that 
they  were  justices  for  the  county  of  Rutland. 
Rex  V.  St.  MarfSj  Leicester,  1  B.  &  A.  327. 

An  order  havmg  "  Borough  of  D.*'  in  the  mar- 
gin, reciting  a  complaint  of  the  overseers  of  a 
parish  in  the  borough  of  D.,  to  R.  and  R.,  *'  being 
two  of  her  Majesty^s  justices  of  the  peace  having 
jurisdiction  within  and  for  the  said  borough," 
and  not  otherwise  shewing  that  the  order  was 
made  within  the  jurisdicticyi,  is  bad.  Reg.  v. 
JS'etoton  Ferrers,  9  Q.  B.  32. 

If  an  order  states  it  was  made  by  justices  "  in 
and  for"  the  proper  district,  it  need  not  also 
state  the  particular  place  where  it  was  made 
within  that  district.  R^g.  v.  Halifax,  12  Q.  B. 
Ill ;  3  New  Sess.  Cas.  268 ;  17  L.  J.,  M.  C.  158  ; 
12  Jur.  789. 

Justices,  by  a  regular  order  having  the  county 
as  venue,  removed  a  pauper  to  his  settlement, 
and  they  at  the  same  time,  by  indorsement  on 
the  order  of  removal,  suspended  the  execution 
on  accouDt  of  his  illness.  Afterwards  one  of  t)ie 
same  justices  and  another  justice,  by  order  in- 
dorsed on  the  first  order,  directed  a  removal,  and 
by  a  contemporaneous  order,  similarly  interned, 
they  directed  payment  of  expenses.  The  last 
two  orders  did  not  either  by  venue  in  the  mar- 
gin or  statement  in  the  body  shew  that  they 
were  made  in  the  county  : — Held,  that  they  were 


bad  for  this  fault.  Reg,  v.  Crowan,  14  Q.  B.  221  ; 
3  New  Sess.  Cas.  663  ;  19  L.  J.,  M.  C.  20 ;  13 
Jur.  1099. 


Recital  of  Complaint.] — ^An  order  suffi- 


ciently shews  the  jurisdiction  of  the  justices 
making  it  by  stating  a  complaint  by  the  church- 
wardens and  overseers  of,  &c.,  that  the  paupers 
have  come  to  inhabit  in  and  are  chargeable,  &c., 
and  that,  upon  examination  of  the  premises  tiakcn 
before  us,  "  we  do  adjudge  the  same  to  be  true, 
and  that  the  paupers  are  settled  in,"  &c.  Reg. 
V.  Rotherham,  2  G.  &  D.  523  ;  3  Q.  B.  776  ;  12 
L.  J.,  M.  C.  17  ;  6  Jur.  1085. 

It  is  not  necessary,  where  an  order  is  made  on 
complaint  of,  and  is  addressed  to,  officers  of  a 
township,  that  it  should  be  stated  that  the  town- 
ship is  one  which  maintains  its  own  poor.    Ih. 

Where  a  county  was  named  in  the  margin  of 
an  order  of  removal,  the  order  was  addressed  "  to 
the  overseers  of  the  poor  of  the  parish  of  A.,  and 
to  the  overseers  of  the  poor  of  the  parish  of  B., 
in  the  said  county,"  and  recited  a  complaint  by 
the  overseers  of  the  poor  '*  to  us  whose  names 
are  hereunto  affixed,  being  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  :  " 
— Held,  that  the  jurisdiction  of  the  justices  suf- 
ficiently appeared  on  the  face  of  the  order,  since 
the  county  in  the  margin  was  to  be  considered  as 
part  of  the  order,  and  there  was  only  one  county 
mentioned,  and  that,  for  the  same  reason,  it  ap- 
peared in  what  county  parish  B.  was  situate. 
Reg.  V.  CJasterton,  D.  &  M.  266 ;  1  New  Sess. 
Cas.  449  ;  14  L.  J.,  M.  C.  5  ;  8  Jur.  1093. 

An  order  of  removal  purporting  to  be  made 
"  upon  the  complaint  of  the  churchwardens  and 
overseers  of  S.,  in  the  borough  of  E.,  unto  us, 
G.  C.  and  T.  F.,  being  two  of  her  Majesty's 
justices  of  the  peace /or  the  said  borough  of  K.," 
is  bad,  for  not  shewing  that  the  complaint  was 
made  within  the  jurisdiction  of  the  justices,  there 
being  in  no  other  part  of  the  order  anything 
from  which  that  fact  could  be  inferred.  Reg. 
V.  Stockton,  1  New  Sess.  Cas.  16  ;  7  Q.  B.  520 ; 
14  L.  J.,  M.  C.  128  ;  9  Jur.  532. 

An  order  removing  a  pauper  from  parish  B.  to 
parish  P.,  both  in  the  county  of  M.,  recited  a 
complaint  by  the  parish  officers  of  B.,  that  the 
pauper  "  intruded  and  came  into  the  parish  of 
B.,  and  hath  actually  become  chargeable  to,  and 
is  now  inhabiting  in  the  same  parish,"  and  it  ad- 
judged "  the  same  to  be  true  : " — Held,  that  the 
order  shewed  jurisdiotion,  though  it  did  not  state 
that  the  pauper  had  come  into  the  parish  with 
intent  to  settle,  as  required  under  13  &  14 
Car.  2,  c.  12,  s.  1,  inasmuch  as  35  Geo.  3,  c.  101, 
s.  1,  gives  a  new  power  of  removing  paupers  in- 
habiting and  actually  chargeable,  without  refer- 
ence to  the  purpose  with  which  the  pauper  in- 
habits. Reg.  V.  St.  PauVs,  Corent  Garden,  7  Q. 
B.  533 ;  2  New  Sess.  Cas.  508  ;  18  L.  J.>  M.  C. 
11 ;  10  Jur.  1081. 

Form.] — An  impression  in  ink,  made  by  means 
of  a  wooden  block,  on  a  blank  form  of  an  order 
of  removal,  is  sufficient  as  a  seal.  Reg,  v.  St, 
PauVs,  Covent  Garden,  7  Q.  B.  232  ;  14  L.  J., 
M.  C.  109  ;  9  Jur.  442. 

An  order,  to  which  the  justices  have  signed 
their  christian  names  by  means  of  an  initial  or  a 
partial  signature  only,  is  sufficient.  Reg,  v. 
Worthenhury,  7  Q.  B.  555  ;  2  New  Sess.  Cas.  13  ; 
14  L.  J.,  M.  C.  144  ;  9  Jur.  510. 

An  order  of  removal  altered  by  one  magistrate 
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in  the  presence  of  the  other,  after  sealing  and 
before  delivery,  is  good.  I^ex  v.  Llamcinio^  4 
T.  R.  473. 

An  order  of  removal  made  by  two  justices, 
upon  the  examination  of  the  pauper  taken  by 
one  of  them,  pursuant  to  49  Geo.  3,  c.  124, 
s.  4,  need  not  state  the  special  circumstances  of 
taking  the  examination.  Rex  v.  tSonth  LynUj 
All  Sainti,  4  M.  &  S.  354. 

An  order  of  removal,  including  several  persons 
with  distinct  and  independent  settlements,  though 
irregular,  is  not  necessarily  bad  in  law.  Heg.  v. 
yewea^le-V2^flH-Ty7irf  1  Q.  &  D.  133 ;  5  Jur.  914. 

An  order  of  justices,  removing  nurse  children 
to  their  derivative  settlement  without  taking 
notice  of  the  death  or  settlement  of  their  parents, 
is  good.     Ilf'ic  V.  BucJtlebvry^  1  T.  R.  164. 

An  order  for  the  removal  of  a  married  woman 
(not  stating  her  to  be  such)  and  her  children  to 
Y.,  adjudging  that  the  lawful  settlement  of  her 
children  is  in  Y.,  is  well,  without  adjudging  that 
Y.  was  her  husband's  settlement.  Jirx  v. 
Y»2>ytty,  4  M.  &  S.  52. 

An  order  of  removal  of  a  mother  and  her  ille- 
gitimate child  is  not  bad  as  to  the  child,  because 
it  adjudicates  that  the  settlement  of  the  child  is 
that  of  the  mother  absolutely.  Reg.  v.  Shipton- 
vpan-Stour,  i\  Q.  B.  119 ;  13  L.  J.,  M.  C.  128 ;  8 
Jur.  492. 

An  order  dated  the day  of  April,  1804,  is 

good,  though  a  blank  ^ate  ;  or  at  least  is  helped 
by  appeal  to  the  quarter  sessions.  Rex  v.  Brimp- 
ton,  2  Smith,  277. 

In  the  Xetropolii.] — ''Whereas  complaint  has 
been  made  to  me,  one  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  county  of  Middlesex 
(one  of  the  police  magistrates  of  the  metropolis 
sitting  at  the  police  court.  Great  Marlborough 
Street,  in  the  parish  of  St.  James,  Westminster, 
within  the  metropolitan  police  district),  by  &c., 
that  J.  J.  and  E.  J.  are  lately  come  into  their 
said  parish,  endeavouring  to  settle  there,  con- 
trary to  law  ;  and  it  appearcth  unto  me,  the  said 
police  magistrate  of  the  metropolis,  and  I  do 
adjudge,  that  they  are  become  chargeable  to  the 
said  parish,"  &c. : — Held,  first,  that  the  order 
sufficiently  appeared  to  have  been  made  by  a 
magistrate  of  tne  police  Courts  of  the  metropolis, 
under  2  &  3  Vict.  c.  71,  s.'14.  Reg.  v.  ,V/.  (y/Z/jf- 
•in-the-FiehU,  7  Q.  B.  629  ;  2  New  Scss.  Cas.  389  ; 
15  L.  J.,  M.  C.  122  ;  10  Jur.  7r>4. 

An  order  of  remov5\^  began,  "  Whereas  com- 
plaint hath  been  made  to  me,  B.  C,  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis, 
sitting  at  the  Clerkenwell  Police  Court,  within 
the  metropolitan  police  district,"  &c. ;  and  it 
ended,  "  Given,"  &c.,  "  at  the  police  court  afore- 
said, this  29th  day,"  &c. : — Held,  that  the  ortler 
sufficiently  appeared  to  have  been  made  at  a 
police  court,  established  under  3  &  4  Vict.  c.  84, 
and  therefore  shewed  jurisdiction  in  the  magis- 
trate singly  to  make  such  order,  under  2  &  3  Vict, 
c.  71,  s.  14.  Ri'ff.Y.I/amm/'rsmUh/SJsQwBQBS. 
Cas.  84  ;  11  Q.  B.  391  ;  17  L.  J.,  M.  C.  107 ;  12 
Jur.  132. 

Direction  of  Order.] — An  order  directed  to  the 
overseers  of  a  parish,  which  has  no  overseers  qud 
parish,  is  bad.  Rex  v.  Cartmel,  4  N.  &  M.  357  ; 
2  A.  &  E.  562. 

An  order  directed  to  "  the  parish  of  Poole,  or 
town  and  county  of  Poole,"  is  sufficient,  though 
the  proj>er  name  of  the  parish  is  St.  James,  in 


Poole,  there  being  no  other  pariah  in  the  town 
and  countv  of  Poole.  Rex  v.  Topsham^  7  East^ 
466  ;  3  Smith,  457. 

Paupers  were  removed  by  an  order  of  justices 
to  a  parish  therein  described  as  **  the  parish  of 
Poplar,  in  the  county  of  Middlesex."  The  real 
description  of  the  parish  was,  "  All  Saints, 
Poplar,"  in  the  same  county : — Held,  not  a 
material  variance.  Reg,  v.  BvcTtinghamshire 
(Justieei),  3  Q.  B.  800  ;  2  G.  &  D.  560  ;  12  L.  J., 
M.  C.  29  ;  7  Jur.  256. 

Service  of  Order.] — ^When  an  order  of  removal 
has  been  served  upon  a  parish  under  4  dc  5  Will.  4, 
c.  76,  8.  79,  but  without  notice  of  chargeability, 
the  parish  may  take  advantage  of  such  omission 
as  a  ground  of  appeal  against  the  order.  Reg.  v. 
Brixham,  8  A.  &  E.  375  ;  3  N.  &  P.  408. 

Service  of  an  order  upon  one  only  of  the  over- 
seers of  the  respondent  parish  is  good,  if  without 
fraud.  Rex  v.  WarwieM?iire  (^Justices),  2  N.  & 
P.  153. 


<L  Suspension  of  Order. 

Sickneii.]— Under  35  Geo.  3,  c.  101,  s.  2,  air 
order  of  justices,  suspending  their  order  made  for 
the  removal  of  a  pauper  to  his  place  of  settle- 
ment on  account  of  sickness,  may  be  made, 
though  he  was  not  brought  before  the  justices 
at  the  time  of  such  order  made.  '  Rex  v.  Eterden^ 
1  East,  101. 

Where  husband  and  wife,  and  their  children, 
were  removed  by  an  order  of  justices  to  the  place 
of  their  last  settlement,  and  that  order  was  sus- 
pended as  to  the  husband  until  it  should  be  made 
appear  that  he  was  sufficiently  recovered  to  be  able 
to  travel ;  and  the  wife  and  children  were  removed 
after  his  death  without  any  subsequent  order 
removing  the  suspension  of  the  fijst  order : — 
it  is  no  reason  for  the  sessions  to  quash  that  onler 
on  appeal,  nor  to  quash  another  order  for  payment 
of  the  charges  of  such  suspension.  Rex  v.  JSngle- 
>7<i,  13East,  317. 

Death  of  Pauper.]*— An  appeal  lies  against  an 
order  of  removal  which  was  suspended,  and 
against  a  subsequent  order  for  costs,  notwith- 
standing the  death  of  the  pauper,  before  any 
removal  of  him  in  fact  made,  and  though  the 
costs  were  under  20/.,  such  order  for  costs 
attaching  by  consequence  a  grievance  on  the 
parish  to  which  the  order  of  removal  was  made, 
if  the  pauper  was  not  settled  in  it.  Rex  v.  St, 
Marglehoney  13  East,  51. 

Pauper  becoming  Irremoyahle  during  Suspen- 
sion of  Order— Descent  of  Estate.] — Where  a 
pauper,  during  the  suspension  of  an  order  of 
removal,  became  irremovable  in  consequence  of 
an  estate  having  descended  to  him  : — ^Held,  that 
such  a  case  was  not  within  35  Geo.  3,  c.  101, 
s.  2,  and  that  the  pauper  not  having  been 
removed,  no  oi-der  for  the  payment  of  any  charges 
incurred  during  the  suspension  of  the  original 
order  of  removal  could  be  made.  Rex  v.  Ckag- 
fard,  4  B.  &  A.  235. 

XfTect  of  Accident.] — A  poor  person  legally 
settled  in  the  parish  of  A.,  who  having  come 
into  the  parish  of  B.  animo  morandi,  there  meets 
with  an  accident,  such  as  to  make  it  dangerous 
actually  to  remove  him,  or  even  to  take  him 
before  a  justice  to  be  examined  as  to  his  settle- 


1517 


POOR  LAW — Removal  of  Paupers. 


1518 


ment,  and  becomes  chargeable  in  consequence, 
cannot  be  regarded  as  casual  \)ooy  ;  and  an  order 
for  his  removal  may  be  made  and  suspended 
under  35  Geo.  8.  c.  101,  ss.  1,  2.  Eex  v.  Oldland, 
6.N.  &  M.  529  ;  4  A.  &  E.  929  ;  2  H.  &  W.  4. 

Where  a  pauper  settled  in  the  parish  of  A.  met 
with  an  accident  in  the  parish  of  B.,  and  was 
carried  into  an  adjacent  parish  to  be  cured,  and 
remained  there  for  a  long  time  : — Held,  that  he 
was  to  be  considered  as  casual  poor  in  the  parish 
of  C,  and  irremovable,  and  that  an  order  of 
removal  to  A.,  suspended  under  the  powers  of  35 
Geo.  3,  c.  101,  and  a  subsequent  order  on  the 
overseers  of  A.  to  pay  the  Intermediate  charges 
incurred  by  the  parish  of  C,  were  invalid. 
Hex  V.  St,  Lawrence,  Ludlow,  4  B.  &  A.  660. 

A  labourer  employed  by  his  master  to  drive  his 
cart  into  a  parish  with  one  load  and  to  return  with 
another,  and  who  broke  his  leg  there  by  accident, 
which  detained  him  for  some  time  in  such  parish, 
by  which  he  was  relieved,  is  to  be  considered  as 
casual  poor,  and  as  such  is  not  removable,  either 
under  the  13  &  14  Car.  2,  c.  12,  or  the  35  Geo.  3, 
c.  101,  as  not  coming  there  to  settle  or  inhabit, 
and  consequently  the  expenses  of  his  relief  can- 
not be  directed  to  be  paid  during  the  suspension 
of  the  order  of  removal  under  the  latter  statute. 
Beg,  V.  St,  James,  Bury  St.  Edmund*,  10  East, 
26. 

Servioe.] — A  suspended  order  of  removal 
must  be  served  within  a  reasonable  time.  Bex 
V.  Lampeter,  5  D.  &  R.  310  ;  3  B.  &  C.  454. 
But  see  Bex  v.  Pinkridge,  3  B.  &  Ad.  538. 

When  made.]— Under  35  Geo.  3,  c.  101,  s.  2, 
the  suspension  of  the  execution  of  an  order  of 
removal  of  a  pauper  can  Only  be  made  by  the 
justices  at  the  same  time  as  the  order  of  removal 
itself ;  the  justices  being,  after  that  time,  functi 
officio.  Brg,  v.  Llanllechid,  2  El.  k  El.  630  ;  29 
L.  J.,  M.  C.  102  ;  6  Jur.,  N.  S.  198  ;  8  W.  R.  214. 

Dif tress.] — Upon  an  application,  under  35  Geo. 
3,  c.  101,  8.  2,  for  a  warrant  of  distress  to  levy 
the  charges  incurred  by  the  suspension  of  an 
order  of  removal,  a  justice  cannot  inquire  into 
the  merits  of  the  order  directing  payment,  but  is 
bound  to  enforce  it  by  issuing  his  warrant. 
Even  where,  by  reason  of  the  amount  ordered  to 
be  paid  not  exceeding  202.,  there  is  no  appeal 
against  the  order.  Beg,'y,  Higginsan,  2  B.  &  S. 
471  ;  31  L.  J.,  M.  C.  189. 

The  35  Geo.  3,  c.  101,  s.  2,  enacts,  that  if  the 
parties  against  whom  a  warrant  of  distress  for  the 
costs  of  the  order  is  issued  are  out  of  the  juris- 
diction of  the  justice  granting  the  warrant,  it 
shall  be  indorsed  by  some  other  justice  within 
whose  jurisdiction  they  are  ;  this  is  peremptory  on 
the  latter,  upon  request  made.  Bex  v.  Kynaston, 
1  East,  117. 

e.  Effeot  of  Order. 

When  TTnappealed  against.] — ^After  an  order 
of  removal  not  appealed  from,  a  new  settlement 
can  only  be  gained  by  some  act  or  cause  alto- 
gether subsequent  to  the  removal.  Bex  v. •  Kenil- 
worth,  2  T.  R.  698. 

An  order  unappealed  against  is  conclusive,  not 
only  on  the  parties  removed,  but  also  as  to  all 
derivative  settlements  under  them.  Bex  v.  ;S^. 
Mary,  Lambeth,  6  T.  R.  616. 

If  a  feme  covert  is  removed  by  an  order  from 


A.  to  B.,  describing  her  as  widow,  and  there  is  no 
appeal  against  it,  it  is  conclusive  not  only  as  to 
her  settlement,  but  as  to  that  of  her  husband  also. 
Bex  V.  Budgeley,  8  T.  R.  620. 

The  removal  of  a  feme  covert  is  evidence  of 
the  husband's  settlement.  Bex  v.  Leigh,  1  Dougl. 
46. 

An  order,  executed  and  unappealed  against,  is 
conclusive  as  to  the  settlement  of  the  pauper  at 
the  time  of  such  order,  even  as  between  third 
parishes,  no  parties  to  the  former  order.  Bex  v. 
Cor$ham,  11  East,  388. 

An  order  unappealed  against,  and  acted  upon, 
puts  an  end  to  the  residence  of  the  pau^ier  in  the 
parish  from  which  he  is  removed,  however  short 
'the  residence  may  be  in  the  parish  to  which  he  is 
removed.  Beg,  v.  Seefid  (^Chapelry^,  18  L.  J., 
M.  C.  12. 

An  appeal  against  a  removal  from  H.  to  M.  : 
the  ground  of  appeal  stated,  was  a  subsequent 
settlement  in  a  third  township,  E.,  by  renting  a 
tenement ;  but,  the  notice  of  grounds  stating  no 
residence  in  E.,  the  sessions  confirmed  the  order. 
Afterwards,  the  pauper  was  removed  from  M.  to 
E.,  on  the  same  ground  of  settlement  properly 
stated.  £.  appealed,  stating,  as  a  ground,  the  con- 
firmation of  the  former  order  : — Held,  that  this 
was  conclusive  against  M.  Beg.  v.  Erenwood,  3 
G.  &  D.  146  ;  3  Q.  B.  370 ;  12  L.  J.,  M.  C.  101  ; 
7  Jur.  697. 

An  order,  unappealed  against  or  confirmed  on 
appeal,  is  conclusive,  not  only  as  to  the  facts 
directly  decided,  but  as  to  those  facts  also  that 
are  mentioned  in  the  order  and  are  necessary  steps 
to  tlie  decision  of  the  settlement.  Beg,  v.  Hart' 
Ingtan  Middle  Qimrter,  4  El.  &  Bl.  780  ;  24  L.  J., 
M.  C.  98  ;  1  Jur.,  N.  S.  586. 

When  after  an  order  of  removal  the  parish  of 
settlement  acquiesces  in  it  by  relieving  the 
|)auper  in  the  removing  parish,  the  order,  though 
not  executed  by  actual  removal,  \b,  upon  proof 
that  it  was  unappealed  against,  a  conclusive 
adjudication  against  all  persons  of  the  settle- 
ment of  the  pauper  at  the  date  of  the  order. 
Clifton  Union  (  Gtutrdiams)  v.  Liverpool  ( Oter- 
seers),  2  Q.  B.  D.  540  ;  S,  C,  nom.  Beg,  v.  Clif- 
ton Unian,  46  L.  J.,  M.  C.  209, 

CeneloBiyenesf — Hot  affected  by  Change  in 
the  Law.] — ^An  order  foi  the  removal  of  a  pauper 
to  the  place  of  his  birth  settlement  confirmed 
by  sessions  subject  to  a  case,  was  quashed  on  the 
ground  that  the  facts  shewed  a  settlement  which 
the  pauper  derived  from  his  grandfather.  Be- 
tween the  order  at  sessions  and  the  decision 
upon  the  case,  the  39  &  40  Vict.  c.  61,  abolish- 
ing a  derivative  settlement,  such  as  that  above 
mentioned,  became  law,  and  a  fresh  order  for 
the  removal  of  the  pauper  to  the  place  of  his 
bii'th  settlement  was  made  : — Held,  that  such 
order  must  be  quashed,  for  the  quashing  of  the 
first  order  was  a  conclusive  adjudication  of  the 
settlement  of  the  pauper,  inasmuch  as  the  facts 
upon  which  it  proceeded  were  unaltered,  and  its 
validity  could  not  be  affected  by  a  subsequent 
change  in  the  law  ;  and  further,  because  it  must 
be  taken  to  be  an  order  pending  at  the  date  of 
the  act,  and,  therefore,  under  s.  36  excluded 
from  its  operation.  Barton  Begis  Union  (  Guar' 
dians)  v.  Liverjfool  (Overseers),  3  Q.  B.  D.  295  ; 
47  L.  J.,  M.  C.  62  ;  37  L.  T.  713  ;  26  W.  R.  282, 

Ho  Limit  ai  to  retroepeetiye  Charaeter  of.]— 
When  under  16  &  17  Vict.  c.  97,  s.  96  (the 
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Lunatic  Asjloms  Act),  an  order  is  made  for  the 
payment  to  the  proprietor  of  an  asylum,  in  which 
a  pauper  lunatic  is  confined,  of  the  reasonable 
charges  of  his  maintenance  by  the  guardians  of 
the  union  from  which  such  lunatic  has  been  sent 
for  confinement,  there  is  no  limit  to  the  retro- 
spectiye  character  of  such  order,  but  the  guar- 
dians upon  whom  it  is  made  must  pay  under  it 
in  respect  of  any  number  of  previous  years' 
charges  comprised  in  It,  notwithstanding  that, 
by  8.  97,  they  can  only  recover  one  year's 
charges  from  the  union  that  may  ultimately  be 
adjudged  to  be  the  union  of  settlement  of  the 
pauper.  Finch  v.  York  Union  ( Chiardians),  2 
Q.  B.  D.  15  ;  46  L.  J.,  M.  C.  120  ;  35  L.  T.  708  ; 
25  W.  R.  42. 

Af£er  Appeal.]— An  order  quashed  for  form,  is 
not  conclusive  on  the  parties.  Rem  ▼.  St. 
Andrew^  Holhorn,  6  T.  R.  613. 

Where  an  appeal  against  an  order  of  removal 
has  been  quashed  by  consent,  at  the  instance  of 
the  respondent  parish,  but  without  communi- 
cating to  the  appellants  the  grounds  on  which  it 
was  quashed,  the  order  of  sessions  is  conclusive 
between  the  two  parishes.  Reg,  v.  Church 
Knowle,  2  N.  &  P.  369  ;  7  A.  &  B.  471. 

When  an  order  is  quashed  merely  because  the 
respondents  decline  going  into  their  case,  that  is 
a  decision  on  the  merits.    Ih. 

An  order  of  sessions,  quashing  an  order,  is  final 
between  the  parties  only  upon  the  point  which 
formed  the  actual  ground  of  decision.  Rex  v. 
Wick,  St.  Lawrence,  2  N.  &  M.  289  ;  5  B.  &  Ad. 
526. 

An  order  of  sessions,  confirming  an  order  of 
removal,  is  conclusive  as  against  all  the  world. 
Ih, 

An  order  of  removal  of  a  father  confirmed,  is 
conclusive  as  to  the  settlement  of  the  son,  al- 
though the  son  is  not  named  in  the  order,  and  is 
emancipated  at  the  time  of  making  it,  if  he  has 
not  acquired  any  settlement  in  his  own  right. 
Rex  V.  CateraXl,  6  M.  &  S.  83. 

By  an  order,  confirmed  on  appeal,  S.  and  E. 
his  wife,  with  their  six  children  (named  therein), 
were  removed  to  the  parish  of  W.  W.  was  bom 
during  the  marriage  of  S.  and  E.,  and  unemanci- 
pated  at  the  date  of  the  first  order ;  but  was  not 
named  in  it : — Held,  that  though  the  first  order 
of  removal,  confirmed  on  appeal,  was  conclusive 
as  to  all  the  facts  stated  in  it,  it  was  competent 
to  the  parish,  on  appeal  against  the  subsequent 
order,  to  shew  a  new  state  of  facts,  by  proving 
that,  since  the  date  of  the  first  order  of  sessions, 
the  marriage  between  the  father  and  mother  of 
W.  had  been  dissolved  by  the  Ecclesiastical 
Court,  as  void  ab  initio,  so  as  to  defeat  his 
derivative  settlement  in  the  appellant  parish. 
Reg.  ▼.  Wye,  3  N.  &  P.  6  ;  7  A.  &  B.  761. 

An  order  of  sessions,  upon  an  appeal  between 
two  parishes  respecting  the  settlement  of  A.,  is 
not  admissible  upon  the  trial  of  an  appeal  touch- 
ing the  settlement  of  B.,  his  sister,  on  a  sugges- 
tion that  the  point  at  issue  was  precisely  liie 
same  in  both  appeals.  Rex  v.  Knaptoft,  4  D.  & 
R.  469  ;  2  B.  &  C.  883. 

An  order  of  sessions  in  1824,  quashing  an  order 
for  the  removal  of  the  pauper's  mother,  a  widow, 
is  material  evidence  on  a  subsequent  contest  be- 
tween the  same  parishes,  as  to  the  settlement  of 
the  pauper,  to  shew  that  he  was  not  settled  in 
the  appellant  parish  at  the  time  of  the  quashing 
of   such  order,  although    he    was    not  named 


thereiti,  and  was  then  twenty-six  years  old,  it 
appearing  that  in  1817  he  had  gained  no  settle- 
ment of  his  own,  and  that  he  was  then  uneman- 
cipated.  Rex  v,  Yeaveley  or  Yeoreley,  1  P.  & 
D.  60  ;  8  A.  &  B.  806. 

A  case  from  sessions  stated  that  an  appeal 
against  an  order  of  removal  had  been  dismissed, 
and  the  order  confirmed,  on  the  ground  that  no 
grounds  of  appeal  had  been  given,  the  sessions 
refusing  to  hear  or  respite  the  appeal ;  that  sub- 
sequently, at  the  same  sessions,  the  sessions 
made  another  order,  on  the  usual  motion,  per- 
mitting an  appeal  to  be  entered  against  the 
same  order ;  that  the  appeal  so  re-entered  came 
on  for  hearing  at  the  next  sessions,  when  it 
appearing  that  the  order  appealed  against  was 
the  same  order,  the  sessions  considered  that  the 
order  of  removal  had  been  absolutely  confirmed 
by  the  judgment  of  the  previous  sessions,  and 
dismissed  the  appeal.  The  question  for  the  court 
was,  whether  the  sessions  "  were  right  in  con- 
eidering  the  order  of  removal  as  absolutely  con- 
firmed, and  in  dismissing  the  appeal : " — Held, 
that  they  had  a  right  tb  dismiss  the  appeal. 
Ri'g.  V.  Onndle,  3  Q.  B.  363 ;  2  G.  &  D.  77  ;  6 
Jur.  533. 

Where  an  order  is  appealed  against,  and  is 
quashed  generally  by  the  sessions,  the  appellant, 
on  the  trial  of  another  appeal,  may  shew  by 
evidence  the  distinct  ground  on  which  the  former 
order  was  quashed.  Rex  v.  Wlwdock,  5  B.  &  C. 
511. 

An  order  had  been  ordered  by  the  sessions  to 
be  quashed,  '*  not  on  the  merits,  and  without  pre- 
judice to  the  making  of  any  other  order  for  the 
removal  of  the  pauper  :" — Held,  on  a  subsequent 
appeal  touching  the  same  settlement  and  between 
the  same  parishes,  that  the  order  did  not  operate 
as  an  estoppel  between  the  parishes,  and  that  it 
was  not  competent  to  the  appellants  to  shew  by 
parol  evidence  that  the  point  really  decided  on 
the  former  appeal  affected  the  merits  of  the  set- 
tlement. Reg.  V.  St.  Anne'g,  Westminster ,  9  Q.  B. 
878 ;  2  New  Sess.  Cas.  526  ;  16  L.  J.,  M.  C.  42  ; 
llJur.  229. 

An  order  of  justices  under  16  &  17  Vict.  c.  97, 
s.  98,  obtained  at  the  instance  of  a  parish,  by 
which  a  pauper  lunatic  has  been  sent  to  an  asylum, 
and  adjudging  him  to  be  chargeable  to  the 
county  in  which  he  is  found,  on  the  ground  that 
he  is  not  settled  in  that  parish^  and  that  his  parish 
of  settlement  cannot  be  ascertained,  is  an  interim 
and  not  a  final  order.  The  county  is,  therefore, 
not  estopped,  by  submission  to  it,  from  afterwards 
obtaining  orders  of  justices  adjudging  the  pauper 
to  be  settled  in  the  parish  which  obtained  the 
first  order,  and  requiring  that  parish  to  pay  for 
his  future  maintenance.  All  Saint s^  Poplar 
(^Churchtca7'dc7is)  v.  Middlesex  (^Clerk  of  the 
Peace),  2  El.  &  El.  829  ;  29  L.  J.,  M.  C.  186 ; 
6  Jur.,  N.  S.  823. 

On  a  case  f  i-om  sessions  upon  appeal  against  the 
removal  of  R.  from  S.  to  C.  in  1856,  it  was  stated, 
that  in  1837  a  woman  named  W.,  and  Ann,  aged 
six  weeks,  her  daughter,  were  removed  by  oiSer 
fi-om  P.  to  C,  and  that  in  fact  C.  was  then  the 
place  of  settlement  of  both  W.  and  Ann  ;  that 
this  order  was  not  appealed  against,  and  that  Ann 
was  bom  in  P.,  and  was  the  same  person  as  R. ; 
that  C,  on  the  trial  of  the  appeal,  offered  proof  of 
the  illegitimacy  of  R.,  and  that  the  sessions  held 
that  C.  was  precluded,  by  the  order  of  1837,  from 
giving  such  proof,  and  affirmed  the  order  of  1856. 
The  court  quashed  the  order  of  sessions,  holding 
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that  C.  was  not  estopped  from  giving  proof  of  the 
illegitimacj,  inasmucn  as  assuming  the  order  of 
1837  to  assert  the  fact  of  legitimacy,  that  fact  was 
immaterial  to  the  removfd  of  W.  and  Ann,  and 
therefore  was  not  admitted,  by  not  appealing 
against  such  removal.  Reg.  v.  CuerwySf  8  El.  & 
Bl.  720. 

A  prior  order,  quashed  on  appeal  upon  the 
question  of  settlement,  is  conclusive  evidence  be- 
tween the  same  parties  that  the  pauper  was  not 
then  settled  in  the  parish  to  which  he  was  ordered 
to  be  removed,  whether  the  subsequent  Inquiry  is 
for  the  adjudication  of  the  settlement  and  main- 
tenance of  a  lunatic  under  8  &  9  Vict.  c.  126, 
8.  18,  or  an  ordinary  case  of  removal  of  the 
pauper.  Heston  (^Overseers)  v.  St.  Brides 
lOverseersX  1  B^*  ^  Bl.  583  ;  22  L.  J.,  M.  G.  65  ; 
17  Jur.  757. 

At  the  hearing  of  an  appeal  the  sessions  were  of 
opinion,  upon  objection  taken,  that  the  examina- 
tions were  sufficient,  and  quashed  the  order  ;  but, 
at  the  request  of  the  respondents,  and  with  a  view 
to  enable  them  to  obtain  a  fresh  order,  they  stated 
in  the  order  of  sessions  that  the  order  of  removal 
was  quashed,  but  not  on  the  merits : — Held,  that 
the  sessions  were  not  bound  to  quash  the  order 
absolutely ;  and  that  the  court  would  not  enter- 
tain the  question,  whether  the  objection  went  to 
the  meriteof  the  settlement,  though  that  question 
was  raised,  the  sessions  having  found,  in  terms, 
that  they  quashed  not  on  the  merits.  Beg,  v. 
Xingsclere^  3  Q.  B.  388  ;  2  G.  &  D.  186  ;  13  L.  J., 
M.  C.  22  ;  7  Jur.  1086. 

Defence  amounting  to  Appeal.] — An  action 
was  brought  on  an  order  made  by  justices  under 
16  &  17  Vict.  c.  97,  s.  96,  directing  the  guardians 
of  a  union  to  pay  certain  costs  for  the  main- 
tenance of  a  lunatic  pauper  in  an  asylum.  The 
guardians  defended  tne  action.  An  application 
was  then  made  to  have  the  statement  of  defence 
struck  out : — Held,  that  though  the  order  itself 
could  not  be  appealed  against,  yet  where  such 
order  formed  the  subject-matter  of  an  action  a 
defendant  was  entitled  to  plead  to  such  action, 
and  if  such  plea  affords  no  answer  to  the  state- 
ment of  claim  the  proper  mode  of  objection  is  by 
demurrer.  I^iTich  y,  York  Union  (^Guardians), 
35  L.  T.  360. 

Justices  Buperseding.] — An  order  of  removal 
cannot  be  superseded  by  the  justices  who  made 
it  after  the  pauper  has  been  removed,  and  an 
appeal  against  the  order  has  been  entered  at  the 
sessions.  Beg.  v.  Middlesex  (Jn^ticet),  3  P.  &  D. 
459  ;  11  A.  &  E.  809  ;  4  Jur.  915. 

An  order  of  removal  cannot  be  superseded  so  as 
to  oust  the  sessions  of  their  appellate  jurisdiction, 
after  an  appeal  has  been  entered,  though  that  was 
a  mere  entry  for  the  purpose  of  respiting,  and 
though  no  notice  of  appeal  had  been  given  before 
such  entry  and  respite,  nor  until  after  the 
twenty-one  days  following  the  order  of  removal 
had  elapsed,  and  the  pauper  had  been  removed 
to  the  appellant  parish.  Beg.  v.  Brightlielm- 
stone,  2  G.  &  D.  88;  3  Q.  B.  342;  6  Jur. 
336. 

Execution — ^When.] — ^An  order  of  removal  may 
be  executed  a  year  after  it  is  signed,  if  the  pau- 
per's circumstances  are  not  altered  in  the  interval. 
B^x  V.  ZlantoiniCf  4  T.  R.  473. 


f.  Appeal. 

i.  In  what  Casei, 


By  Batepayers.] — Ratepayers  of  a  parish  have 
no  power  to  appeal  against  an  order  of  removal 
independently  of  the  parish  officers.  Beg,  v, 
Colbeck,  3  P.  &  D.  488  ;  12  A.  &  E.  161. 

By  Inhabitants.]— The  parish  of  B.  W.  had 
no  overseere  of  the  poor,  but  contained  several 
townships  separately  maintaining  their  own  poor, 
and  having  distinct  overseers.  Two  of  these 
townships  were  called  B.  W.  and  B.  W.  P.  The 
paupers  whose  settlement  was  in  B.  W.  P.,  were, 
by  an  order  of  justices,  directed  to  be  removed  to 
the  parish  of  B.  W.  The  order  was  served  on  the 
overseer  of  B.  W.  P.,  who  refused  to  receive  the 
paupers  (on  the  ground  that  the  township  was 
not  named  in  the  order),  unless  certain  expenses 
were  waived.  This  being  refused,  the  paupers 
were  taken  away.  The  removing  parish  after- 
wards served  the  churchwarden  of  the  whole 
parish  of  B.  W.  with  the  order,  and  delivered 
the  paupers  to  him.  The  latter  took  the  paupers 
to  the  workhouse  of  B.  W.  township,  where  they 
were  maintained : — Held,  that  the  inhabitants 
of  the  township  of  B.  W.,  although  they  were  not 
bound  to  maintain  the  paupers  under  the  order, 
had  reasonable  ground  for  thinking  that  they 
might  be  aggrieved  by  it,  and,  therefore,  were 
entitled  to  appeal.  Bex  v.  Bishop  Wearmouth, 
5  B.  &  Ad.  942  ;  3  N.  &  M.  77. 

Ooardians  and  Overseers — Pauper  Lunatic] 
— The  right  of  appealing  against  an  order  for  the 
settlement  of  a  lunatic  pauper  which  is  given  by 
16  &  17  Vict.  c.  97,  s.  108,  to  the  overseers  of  the 
parish,  as  well  as  to  the  guardians  of  the  union, 
is  not  impliedly  taken  away  by  24  &  25  Vict.  c.  55, 
s.  7,  which  enacts  that  the  guardians  of  any  union 
may  appeal  against  such  oiSers,  the  court  being  of 
opinion  that  the  provisions  are  not  inconsistent, 
and  that  therefore  the  right  of  appeal  in  such  a 
case  is  concurrently  vested  both  in  the  guardians 
and  in  the  overseers  of  the  parish.  Beg.  v. 
Medway  Union  (Guardian*)^  3  L.  li,,  Q.  B.  383  ; 
37  L.  J.,  M.  C.  100  ;  18  L.  T.  431 ;  16  W.  R.  979  ; 
9  B.  &  S.  439. 

One  Oyerseer  claiming  Exemption.] — Where  a 
court  of  quarter  sessions  refuses  to  hear  an 
appeal  against  an  order  of  removal,  on  the 
groimd  that  the  appellant's  parish  has  not  two 
legal  overseers,  because  one  of  them  claims  an 
exemption  from  serving  the  office,  but  which 
exemption  has  not  been  allowed,  the  court  will 
compel  the  sessions  to  hear  the  appeal.  Beg.  t. 
CheMre  (Jutticei),  8  D.  P.  C.  616. 

Where  Order  Illegible.]— Where,  in  the  served 
copy  of  the  order,  the  name  of  a  justice  was  so 
illegibly  written  as  to  be  likely  to  mislead  the 
appellants,  who,  in  fact,  entered  their  appeal 
with  the  wrong  name  : — Held,  that,  if  the  ses- 
sions were  of  opinion  that  the  appeal  was  in- 
tended to  be  entered  against  the  real  order, 
they  would  have  jurisdiction,  and  ought  to  try 
it.  Beg.  v.  Middlesex  (Justices),  2  New  Sees. 
Cas.  341 ;  3  D.  &  L.  745  ;  15  L.  J.,  M.  C.  100  ;  10 
Jur.  494. 

Effect  of  Acquiescence.] — B.  was  a  district  in 
the  parish  of  0.,  not  maintaining  its  own  poor ; 
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and  an  order  having  been  made  for  the  removal 
of  a  pauper  from  K.  *'  to  the  parish,  township  or 
place  of  B.,"  the  pauper  was,  in  pursuance  of 
the  order,  delivered  in  B.  to  one  of  the  overseers 
of  0.,  who  paid  Ss.  €td.  to  the  removing  officer  of 
K.  for  the  expense  of  maintenance  subsequent 
to  the  making  of  the  order.  The  order  was  filed 
by  the  township  of  K.  with  the  clerk  of  the 
peace.  B.  appealed  against  the  order,  and  the 
appeal  being  resisted  by  K. : — Held,  that  as  the 
township  of  K.  had  acted  on  the  order,  received 
the  maintenance  money,  and  resisted  the  appeal, 
it  was  estopped  from  saying  that  the  order  was 
a  nullity.  Hi'ff.  v.  WeHnwrcJand  (Justiceti),  1 
D,  &  L.  178  ;  12  L.  J.,  M.  C.  317  ;-7  Jur.  898. 

Preyioni  Appeal  —  Preliminary  Objectioii — 
Special  Entry.] — On  an  appeal  against  an  order, 
before  actual  removal,  the  sessions  refused  to  hear 
the  appellants  because  they  had  not  sent  their 
grounds  of  appeal  fourteen  days  before  the  ses- 
sions, and -the  order  was  confii*med,  with  the 
special  entry,  "Order  confirmed,  not  on  the 
merits,  no  due  notice  having  been  given:" — 
Held,  first,  that  the  right  to  appeal  against  the 
actual  removal  was  not  lost  by  lodging  the  pre- 
vious appeal  against  the  order.  Jieg.  v.  Macclen^ 
Held,  13  Q.  B.  881  ;  4  New  Sess.  Cas.  56 ;  19 
L.  J.,  M.  C.  38  ;  13  Jur.  1048. 

Held,  secondly,  that  the  appellants  were  not 
estopped  by  .the  'special  entry,  as  although  it 
shewed  that  the  order  was  confirmed,  it  also 
shewed  that  the  appellants  had  no  right  to  be 
heard,  and  were  in  fact  unheard,  not  from  a 
failure  of  proof  after  the  matter  of  inquiry  had 
been  entered  on,  but  on  account  of  a  preliminary 
objection.    Ih, 

Notice  of  Chargeability,  Service  of.]— Under 
the  4  &  5  Will.  4,  c.  76,  s.  79,  and  11  &  12  Vict, 
c.  31,  s.  9,  the  sessions  have  no  jurisdiction  to 
hear  an  appeal  against  an  order  where  notice  of 
chargeability  has  been  served  on  the  parish  to 
which  the  removal  is  ordered.  Beg.  v.  Shrnr«- 
hury  (Recorder),  1  El.  &  Bl.  711  ;  22  L.  J.,  M. 
C.  98 ;  17  Jur.  547.  See  Beg,  v.  .Sussex 
{Justices),  34  L.  J.,  M.  C.  69  ;  11  L.  T.  740  ;  13 
W.  R.  471. 

Before  the  4  &  5  Will.  4,  c.  76,  there  was  no 
right  of  appeal  (except  in  the  case  of  suspended 
OKlers)  till  the  actual  removal.    Ih. 

Since  the  11  &  12  Vict.  c.  31,  s.  9,  the  service 
of  notice  of  the  chargeability,  together  with  the 
other  documents,  is  the  only  grievance  against 
which  a  right  of  appeal  exists.    Ih, 

ii.  At  what  Sessions, 

Settlement  of  Panper  Lnnatics.] — An  order 
made  by  two  justices  of  a  borough,  under  16  & 
17  Vict.  c.  97,  8.  96,  upon  the  euaidians  of  the  K. 
union,  in  which  the  parish  of  M.  was  comprised, 
recited  that  V.  was  a  pauper  lunatic  duly  con- 
fined in  the  lunatic  hospital,  situate  in  the 
borough,  from  the  2nd  April,  1863.  to  the  Ist 
July,  1864, and  was  sent  therefrom  the  parish  of 
M.,  in  the  K.  union,  and,  upon  the  application  of 
the  treasurer  of  the  hospital,  ordered  the  guar- 
dians of  the  K.  union  to  pay  tp  the  treasurer  of 
the  hospital  a  weekly  sum  for  the  maintenance  of 
V.  during  that  period.  The  settlement  of  the 
pauper  had  not  been  ascertained  and  adjudged 
under  s.  97  : — Held,  that  no  appeal  against  the 
order  lay  to  the  quarter  sessions,  under  either 


8. 108  or  8. 128.  Beg,\Y,  Nortliampton  QBeeardrr), 
6  B.  &  S.  653  ;  34  L.  J.,  M.  0. 198. 

Connty  or  Borongh  Sessions.] — An  order 


under  1 6  &  17  Vict.  c.  97,  s.  97, adjudging  the  settle- 
ment of  a  luDatic  pauper  confined  in  the  lunatic 
asylum  of  a  borough  having  a  separate  court  of 
quarter  sessions,  was  obtained  by  a  parish  situate 
wholly  within  the  borough,  and  was  made  by 
two  justices  of  the  borough  ;  the  asylum  was  in 
the  borough : — Held,  that  the  appeal  under  1^ 
&  17  Vict.  c.  97,  8.  108,  was  to  the  county,  and 
not  to  the  borough  sessions.  Beg.  v.  Warwick- 
shire {Justices),  28  L.  J.,  M.  C.  249 ;  5  Jur.,  N. 
S.  1292. 

When  an  order  adjudging  the  settlement  of  a 
lunatic  pauper  was  obtained  by  a  union  which 
was  made  up  of  several  parishes,  some  of  which 
were  within  a  city,  which,  though  in  the  county, 
had  separate  quarter  sessions,  and  some  in  the 
county  without  the  city : — Held,  that  the  appeal, 
under  16  &  17  Vict.  c.  97,  s.  108,  against  the 
order  was  to  the  quarter  sessions  for  the  county, 
and  not  to  the  sessions  of  the  borough  within 
which  the  asylum  w^bs  situate.  Beg,  v.  Kent 
(Justices),  1  L.  R. ,  Q.  B.  385 ;  35  L.  J.,  M.  C.  201 ; 
14  L.  T.  331  ;  14  W.  R.  635  ;  7  B.  &  S.  394. 

To  Oeneral  or  Quarter  Sessions.] — ^Undcr  8  k, 
9.  Will.  3,  c.  30,  s.  6^  an  appeal  against  an 
order  of  removal  lies  to  quarter  sessions  only  ; 
not,  therefore,  to  general  sessions,  distinct  from 
quarter  sessions.  Beg,  v.  Middlesex  (Justices)^ 
4  Q.  B.  807. 

When  made    to   Borough   Sessions.]  —  Two 

justices  in  and  for  a  county  removed  a  pauper 
from  a  township  in  a  borough,  in  that  county,  to 
a  parish.  The  overseers  of  the  parish,  within 
twenty-one  days  after  notice  of  the  order,  gave 
notice  of  appeal  to  the  next  quarter  sessions  for 
the  county.  They  appealed  to  the  borough 
sessions,  but  did  not  within  twenty-one  days 
give  any  further  notice  of  appeal ;  and  their 
appeal  was  dismissed,  for  want  of  notice  of 
appeal  to  the  borough  sessions  : — Held,  that  no 
appeal  lay  to  the  county  sessions,  though  the 
order  appealed  against  was  made  by  justices  for 
the  county,  who  had  within  the  borough  con- 
current jurisdiction  with  the  borough  justices. 
Beg,  V.  Literpool  (Becorder),  15  Q.  B.  1070. 

Two  justices  made  an  order,  adjudging  the 
settlement  of  a  lunatic  pauper  chargeable  to  the 
parish  of  J.,  in  the  borough  of  S.,  in  the  county 
of  S.,  to  be  in  the  parish  of  H.  The  overseers  of 
H.  gave  notice  of  appeal  to  the  next  sessions  for 
the  borough  of  S.  At  the  next  borough  sessions 
both  parties  appeared.  It  was  proved  that  the 
parish  of  J.  was  only  partly  in  the  borough,  being 
partly  in  the  county  at  large,  and  that  the  asylum 
was  in  the  county  at  large.  The  recorder,  after 
argument,  decided  that  the  appeal  oug^t  to  have 
been  to  the  county  sessions,  and  that  he  had  no 
jurisdiction  to  hear  it.  The  respondents  then 
entered  and  respited  the  appeal  at  the  county 
sessions  which  were  the  next  after  the  notice  of 
appeal.  At  the  ensuing  county  sessions  the  ap- 
peal was  called  on,  when  the  appellants  were 
called  on  to  prove  their  notice  of  appeal.  The 
facts  being  proved  as  above  stated,  the  sessions 
held  that  there  was  no  valid  notice  of  appeal  to 
give  them  jurisdiction  to  hear  the  appeal.  On*  a 
rule  nisi  for  a  mandamus  to  enter  continuances 
and  hear  the  appeal : — Held,  that  the  appellants, 
after  having  acted  on  the  notice  of  appeal  as  a 
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notice  for  the  borough  sessions,  and  having 
appeared  there,  could  not  treat  the  mention 
of  the  borough  sessions  as  mere  surplusage,  and 
the  rule  was  discharged.  Eeg,  r,  Salojp  {Juiticei), 
4  El.  &;  Bl.  257  ;  1  G.  &  D.  .146  ;  24  L.  J.,  M.  C. 
14;  5  Jur.  1107  ;  18  Jur.  1080. 

A  poor  law  union  included  a  township  situate 
in  a  county,  and  a  parish  situate  in  a  borough, 
which  ^  had  a  recorder  and  separate  quarter 
sessions.  Two  justices  of  the  borough,  by  virtue 
of  30  &  31  Vict.  c.  106,  s.  27,  made  an  order 
removing  a  pauper  residing  in  the  township  to 
the  place  of  his  last  settlement : — Held,  that  the 
appeal  against  the  order  was  governed  by  and 
dependent  upon  the  jurisdiction  of  the  justices 
by  whom  the  order  was  made,  and  that  the 
appeal  was  therefore  to  the  borough  sessions  and 
not  to  the  county  sessions.  Reg.  v.  Staffordshire 
(Justweg),  7  L.  R.,  Q.  B.  288  ;  41  L.  J.,  M.  C.  78 ; 
25  L.  T.  829  ;  20  W.  R.  366. 


6  ft  6  Will.  4,  c.  76— Next  Sessioni.]— 


Since  5  &  6  Will.  4,  c.  76,  the  borough  sessions 
have  jurisdiction  to  try  appeals  against  orders  of 
removal,  and  whether  or  not,  since  the  passing  of 
that  statute,  they  have  exclusive  jurisdiction 
over  appeals  against  ordens  of  removal ;  if  they 
are  the  next  sessions  after  the  order  is  made,  the 
county  sessions  have  no  jurisdiction  to  try  such 
appeals.  lieg,  v.  St.  Edmund's,  Sarum,  1  G.  &  D. 
137  ;  5  Jur.  1106. 

Kotioe  to  Wrong  SossionB — ^Refusal  to  hear — 
XandamnB.] — The  borough  of  C,  in  the  county 
of  B.,  had  justices,  but  no  quarter  sessions.  The 
justices  of  C.  removed  a  pauper  from  the  borough 
of  C,  to  P.  P.  gave  notice  of  appeal  to  the 
sessions  of  G.  After  the  expiration  of  the  twenty- 
one  da^'s  P.,  discovering  the  mistake,  gave  notice 
to  C.  that  they  did  not  intend  to  try  the  appeal 
at  the  next  sessions  for  the  county,  but  should 
apply  to  such  sessions  to  enter  and  respite.  At 
such  sessions  the  appeal  was  entered  and  respited 
and  notice  of  trial  for  the  following  sessions  was 
given  by  P.  to  C.  At  such  following  sessions  the 
appeal  was  called  on,  when  C.  objected  that  the 
first  notice  was  invalid  for  naming  the  wrong 
sessions.  On  this  objection,  the  sessions  refused 
to  hear  the  appeal.  The  court  awarded  a  man- 
damus, commanding  the  sessions  to  hear  the 
appeal,  it  appearing  that  the  sessions  had  refused 
to  hear,  not  on  the  ground  of  adjudging  the  notice 
unreasonable,  but  because  they  considered  the 
mistake  in  it  to  preclude  them  in  law  from  hear- 
ing at  all.  Beg.  v.  Bucking Jiam shire  (Justices), 
4  El.  k  Bl.  259,  n. ;  24  L.  J.,  M.  C.  15  ;  18  Jur. 
1079. 

Hext  Sessions.] — Notice  of  an  order  of  removal 
was  served  June  the  8th,  1836 ;  the  next  sessions 
began  June  the  28th.  The  practice  of  the 
sessions  required  fourteen  days'  notice  of  appeal. 
No  notice  being  given,  the  pauper  was  removed 
June  the  29th.  Notice  of  appeal  was  served  for 
the  October  sessions  : — Held,  that  an  appeal  lay 
to  those  sessions.  Bese  v.  Corntoall  (Justices'),  6 
A.  &  £.  894. 

The  statute  13  &  14  Car.  2,  c.  12,  has  the  same 
operation  now  as  it  had  when  it  was  passed,  and 
therefore  the  appeal  must  be  to  the  next 
practicable  sessions  after  the  grievance.  Reg,  v. 
Sussex,  34  L.  J.,  M.  C.  74. 

An  order  of  removal  was  served  on  the  18th  of 
March.    The  next  sessions  were  held  on  the  8th 


of  April.  By  the  practice  of  the  sessions  seven 
days'  notice  of  appeal  was  required  : — Held,  that 
since  the  4  &  5  WUl.  4,  c.  76,  s.  79,  the  Midsum- 
mer sessions  following  was  the  practicable 
sessions  for'  the  purpose  of  appealing.  Beg.  v. 
Hertfordshire  (Justices),  8  D.  P.  C.  658. 
An  order  of  removal  made  on  6th  September, 

1856,  was  duly  served  on  10th.  On  21st  Septem- 
ber a  letter,  dated  20th,  was  received  by  the 
respondents  from  the  clerk  of  the  appellants, 
stating  certain  facts  as  to  the  paupers,  and  add- 
ing, *'  I  shall  on  these  grounds  appeal  against 
your  order."  On  29th  September  copies  of 
depositions  were  applied  for,  and  received  on 
30th.  Notice  of  intention  "to  commence  an 
app^  at  the  next  general  quarter  sessions  "  was 
duly  received  on  8th  October.  At  the  next 
quarter  sessions,  held  on  16th  October,  the 
appeal  was  not  entered  or  respited ;  and  the 
respondents  applied  for  costs,  which  were,  how- 
ever, refused.  On  20th  October  the  paupers 
were  removed.  On  23rd  December  another 
notice  of  appeal,  and  grounds  of  appeal,  were 
served.    At  the  next  sessions,  held  8th  January, 

1857,  both  parties  appeared ;  but,  after  argu- 
ment, the  justices  refused  to  hear  the  appeal : — 
Held,  that  the  justices  acted  rightly,  and  that 
the  appellants  ought  to  have  entered  and  respited 
the  appeal,  even  though  they  could  not  nave 
tried  it,  at  the  October  sessions.  Beg.  t.  Peter- 
borough (Justices),  7  El.  &  Bl.  643  ;  26  L.  J.,  M. 
C.  163  ;  3  Jur.,  N.  S.  887.  . 

Held,  also,  in  judging  of  the  practicability  of 
the  next  sessions,  the  time  of  service  of  the  order 
of  removal  was  the  proper  time  to  reckon  from.. 
lb. 

Appellants  are  not  bound  to  enter  and  respite  an 
appeal  against  an  order  of  removal  at  the  next 
sessions  after  the  service  of  the  order  of  removal 
of  the  pauper  under  it,  unless  the  next  sessions 
arc  practicable  for  all  purposes.  Beg.  v.  Surrey 
(Justices),  2  New  Sess.  Gas.  155  ;  3  D.  &  L.  343  ; 

10  Jur.  72. 

An  appellant  parish  has  the  option  of  appeal- 
ing to  the  next  practicable  sessions,  either  after 
the  service  of  the  order  of  removal,  with  the 
other  documents  required  by  4  &  5  Will.  4,  c.  76, 
s.  79,  or  after  the  actual  removal  of  the  pauper.. 
Leeds  (Overseers),  Ex  parte,  2  New  Sess.  Casr. 
595  ;  S.  C,  nom.  Beg.  v.  Leeds  (Becorder),  8- 
Q.  B.  623  ;  16  L.  J.,  M.C.  153  ;  11  Jur.  817. 

An  Older  was  made  for  the  removal  of  a 
pauper,  his  wife  and  two  children  ;  in  pursuance 
of  which,  on  the  22nd  April,  the  pauper  alone 
was  removed  from  M.  to  D.  There  was  no 
appeal  entered  against  the  order  of  removal,. 
Tne  pauper  returned  to  M.,  and  on  the  23rd 
December,  being  again  chargeable  to  M.,  he  was 
removed  with  his  family  to  D.  imder  the  same 
order.  The  overseers  of  D.  entered  an  appeal 
against  the  removal  at  the  January  sessions : — 
Held,  that  the  appeal  was  too  late.  B^  v.. 
Durham  (Justices),  6  D.  &  L.  82  ;  2  B.  C.  Rep. 
120  ;  2  New  Sess.  Cas.  665  ;  16  L.  J.,  M.  C.  112 ;. 

11  Jur.  930. 

EiEeet  of  Delay.] — On  an  appeal  against 

an  order  of  removal,  it  is  the  duty  of  the  court 
of  quarter  sessions  to  consider  the  question 
whether  the  sessions  at  which  the  appeal  has 
been  entered  are  the  next  practicable  sessions 
after  the  date  of  the  order,  and  they  are  not 
necessarily  precluded  from  hearing  an  appeal  on 
the  ground  that  there  has  been  some  delay  on 
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the  part  of  the  appellants  in  applying  for  a  copy 
of  the  depositions  and  giving  notice  of  appeal, 
which  delay  had  prevented  the  appeal  Drom 
being  heard  at  a  preceding  session.  Beg,  v. 
Derbyshire  (Ju4tice8),  25  L.  T.  161 ;  19  W.  R.  876. 
Appellants  against  an  order  of  removal  are 
entitled  to  enter  and  respite  the  app^  at  the 
sessions  next  following  the  order  without  giving 
notice,  though  more  than  thirty-five  days  (4  &  6 
Will.  4,  c.  76,  8s.  79,  81)  have  elapsed  between 
the  receipt  of  the  order  and  the  holding  of  the 
-sessions,  and  to  have  the  appeal  tried  upon 
motion  at  the  next  sessions  ^Cter.  The  sessions 
having  refused  to  hear  an  appeal,  because  more 
than  thirty-five  days  had  elapsed  between  the 
receipt  of  the  order  and  the  next  sessions,  the 
court  granted  a  mandamus  calling  upon  them  to 
•enter  continuances  and  hear.  Reg,  v.  London 
^JnHiceft),  9  Q.  B.  41  ;  2  New  Sess.  Cas.  410  ;  IB 
L.  J.,  M.  C.  127. 

In  Case  of  Suspended  Order.]— Under  4  &  5 
Will.  4,  c.  76,  after  the  service  of  a  suspended 
order  of  removal,  the  parish  to  which  the  re- 
moval takes  place  need  not  appeal  to  a  sessions 
commencing  before  the  expiration  of  the  twenty- 
one  days,  which,  by  s.  79,  must  elapse  before  the 
actual  removal,  and,  in  addition,  of  the  fourteen 
•days  which  must,  by  s.  81,  elapse,  after  notice 
of  grounds  of  appeal,  before  the  sessions  at 
which  the  appeal  is  to  be  tried.  Reg,  v.  Lanca- 
shire (Justices),  4  Q.  B.  910  ;  D.  &  M.  488  ;  12 
L.  J.,  M.  C.  110 ;  7  Jur.  512. 

An  order  of  removal  was  made  and  suspended 
upon  the  7th  April,  and  served  upon  the  17th 
April,  1843.  The  pauper  had  resided  in  the  ap- 
pellant parish  for  five  years  next  before  the 
making  of  the  order,  and  continued  so  to  reside, 
on  account  of  illness,  until  removed  by  another 
•order  of  the  justices,  on  the  29th  September, 
1847,  after  the  passing  of  the  9  &  10  Vict.  c.  66. 
The  parish  to  which  he  was  removed  then  ap- 
pealed against  the  order  of  the  7th  April: — 
Held,  that  the  appeal  was  too  late,  inasmuch  as, 
by  49  Geo.  3,  c.  124,  s.  2,  an  appeal  against  a 
suspended  order  must  be  made  at  the  next 
quarter  sessions  after  the  service  of  it,  and 
nothing  in  the  9  &  10  Vict.  c.  66,  repeals  that 
enactment.  .  Reg,  v.  Chedgrate^  4  JNew  Seas. 
Cas,  69  ;  12  Q.  B.  206  ;  19  L.  J.,  M.  C.  12 ;  14 
Jur.  266. 

iii.  Notice  of  Appeal, 

What  it  ii.]— The  term  "notice  of  appeal" 
in  11  &  12  Vict.  c.  31,  s.  9,  does  not  in  any  way 
apply  to  the  statement  of  the  grounds  of  appeal. 
Meg,  V.  Derby  (Recorder),  20  L.  J.,  M.  C.  44. 

Sending  by  Post.]— There  is  no  valid  dis- 
tinction  between  the  terms  used  as  to  the  send- 
ing a  copy  of  the  depositions  and  the  giving  of 
notice  of  appeal ;  both  may  be  sent  by  poet ; 
and,  if  they  are,  the  time  of  sending  the  copy  in 
the  one  case,  and  of  giving  the  notice  in  the 
other,  is  the  time  at  which,  in  the  ordinary 
■course  of  post,  the  document  forwarded  thereby 
.should  reach  the  person  to  whom  it  is  directed. 
Reg,  V.  Slawstone,  18  Q.  B.  388  ;  21  L.  J.,  M.  C. 
146  ;  16  Jur.  1066. 

A  notice  of  appeal  was,  according  to  the 
regular  and  ordinary  course  of  post,  delivered 
•on  a  Sunday,  and  if  delivered  on  Monday  there 
'Would  not  have  been  fourteen  days  before  the 


first  day  of  the  sessions : — Held,  that  the  notice 
of  appeal  was  void.  Asprell  v.  Lancashire 
(Justices),  16  Jur.  1067. 

Time  for.] — Two  justices  in  and  for  a  county 
removed  ^  pauper  from  a  township,  in  a  borough 
in  that  county,  to  a  parish.  The  overseers  of 
the  parish,  within  twenty-one  days  after  notice 
of  the  order,  gave  notice  of  appeal  to  the  next 
quarter  sessions  for  the  county.  They  appealed 
to  the  borough  sessions,  but  did  not  viitbin 
twenty-one  days  give  any  further  notice  of 
appeal,  and  their  appeal  was  dismissed  for  want 
of  notice  of  appeal  to  the  borough  sessions:^ 
Held,  there  being  no  appeal  to  t^e  county  ses- 
sions, that  the  notice  given  was  a  sufiScient 
notice  of  appeal ;  the  erroneous  statement,  that 
the  appeal  would  bfe  made  to  the  county  sessions, 
being  merely  surplusage.  Reg,  v.  Liverpool 
(Recorder),  15  Q.  B.  1070. 

If  notice  of  chargeability  and  statement  of 
grounds  of  removal  are  put  into  the  post  on  one 
day  and  received  by  parish  officers  on  the  next, 
the  latter  is  the  day  on  which  they  are  sent ; 
and  it  is  sufficient,  if  the  application  for 'the  de- 
positions is  received  by  the  clerk  to  the  justices 
on  the  twenty-first  day  thereafter,  reckoning 
one  day  inclusivelv  and  another  exclusively. 
Reg,  V.  Richmond  (Recorder),  El.,  Bl.  &  BL  253  ; 
27  L.  J.,  M.  C.  197  ;  4  Jur.,  N.  S.  456. 

Parties  appealing  against  an  order  of  removal 
are  entitled  to  take  the  full  number  of  days 
given  by  11  &  12  Vict.  c.  31,  s.  9.  If,  at  the  ex- 
piration of  those  days,  there  is  time  to  give 
effectual  notice  of  trial  for  the  next  sessions,  it 
should  be  done ;  if  there  is  not  time  for  such 
notice  of  trial,  the  appeal,  if  it  is  practicable, 
ought  to  be  entered  and  respited  at  the  next 
sessions  :  and  it  is  too  late  to  enter  it  at  a  sub- 
sequent sessions.  Reg,  v.  Yorkshire,  West 
Riding  (Justices),  El.,  Bl.  &  El.  713  ;  27  L.  J., 
M.  C.  269  ;  5  Jur.,  N.  S.  17. 

The  fourteen  days  for  the  appellants  to  send 
their  statement  of  the  grounds  of  appeal  against 
an  order  of  removal,  under  the  4  &  5  Will.  4, 
c.  76,  s.  81,  are  fourteen  clear  days,  and,  there- 
fore, are  exclusive  both  of  the  day  on  which  the 
statement  is  sent  and  the  first  day  of  the  ses- 
sions. Reg,  V.  Salop  (Justices),  2  N.  &  P.  286 ; 
8  A.  &  E.  173  ;  1  WT,  W.  &  H.  158  ;  2  Jur.  807. 

Notice  and  grounds  of  appeal  under  4  &  6 
Will.  4,  c.  76,  s.  81,  should  be  given  fourteen 
days  before  the  first  day  of  the  general  quarter 
sessions,  and  not  fourt^n  days  before  the  first 
day  on  which  the  adjourned  sessions  are  ap- 
pointed to  be  held  for  the  division  in  which  the 
appeal  is  to  be  tried.  Reg,  v.  Suffolk  (Justices), 
4  D.  &;  L.  628  ;  1  B.  0.  Rep.  296  ;  16  L.  J.,  M.  0. 
36  ;  11  Jur.  288. 

On  the  30th  August  an  order  of  removal  was 
served  on  the  respondents.  On  the  17th  Sep- 
tember application  was  made  for  coipies  of  the 
depositions ;  on  the  19th  September  copies  were 
received.  On  the  1st  October  notice  of  appeal 
was  given.  On  the  15th  October  sessions  were 
held.  No  grounds  of  appeal  were  delivered.  The 
sessions  refused  to  respite  the  appeal : — Held, 
that  they  were  right  in  so  doing.  Reg,  v.  Sussex 
(Justices),  4  B.  &  S.  996  ;  34  L.  J.,  M.  C.  69  ;  11 
Jur.,  N.  S.  300 ;  2  L.  T.  740 ;  13  W.  R.  471— 
Ex.  Ch. 

Notice  of  appeal  may  be  given  against  an 
order  of  removal,  under  the  4  &  6  Will.  4,  c  76, 
s.  79,  after  the  lapse  of  more  than  twenty-one 
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days  from  the  service  of  the  copies  and  notices 
required  by  that  section  on  the  appellant  parish, 
thonci^h  the  pauper  has  not  been  removed.  Jleg, 
V,  Yorksthire,  West  Riding  (Justieeit),  2  D.  &  L. 
488  ;  1  New  Sess.  Cas.  445  ;  14  L.  J.,  M.  C.  11 ;  9 
Jur.  13. 

Overseers  of  a  parish  to  which  a  pauper  was 
ordered  to  be  removed,  applied  to  the  overseers 
of  the  removing  parish  for  a  copy  of  the  depo- 
sitions of  the  grounds  of  removiJ,  adding  '*  as  it 
is  intended  to  appeal  against  such  order  of  re- 
moval : " — Held,  not  a  valid  notice  of  appeal. 
Reg.  V.  St.  Alkmund,  3  B.  &  S.  347  ;  32  L.  J., 
M.  C.  99  ;  9  Jur.,  N.  S.  744  ;  7  L.  T.  622  ;  11 
W.  R.  262. 

Notice  of  appeal  against  an  order  of  removal 
was  served  in  due  time,  but  erroneously  described 
the  appeal  to  be  to  the  county  instead  of  the 
borough  sessions  ;  this  was  afterwards  amended, 
but  too  late  for  the  ensuing  sessions.  Applica- 
tion having  been  made  to  the  deputy-recorder 
to  enter  and  respite,  he  allowed  it,  on  condition 
that  the  whole  question  should  be  brought  before, 
and  decided  by,  the  recorder.  At  the  next  ses- 
sions the  recorder  held,  that  the  notice  was  bad, 
and  dismissed  the  api>eal.  The  court  refused  to 
grant  a  mandamus  to  the  recorder  to  hear  the 
appeal,  as  there  had  been  a  conditional  exercise 
of  discretion,  which  had  been  accepted  by  the 
appellant.  Reg.  v.  B&rmiek  QRecorder^,  7  L.  T. 
670  ;  11  W.  R.  265. 

For  wrong  Session — Effect  of  Acquiescence.] — 
Overseers  of  a  parish,  on  which  an  order  ad- 
judging the  settlement  of  a  lunatic  pauper  was 
made  by  two  borough  justices,  gave  notice  of 
appeal  to  the  quarter  sessions  for  the  borough. 
When  the  appeal  came  on  to  be  tried,  on  the 
26th  June,  the  respondents  objected,  that  under 
16  &  17  Vict.  c.  97,  s.  108,  the  borough  sessions 
had  no  jurisdiction  to  .try  ;  and  the  recorder  so 
decided.  On  the  27th  June,  the  appellants 
entered  and  respited  the  appeal  at  the  quarter 
sessions  for  the  county,  and  on  the  30th  Sep- 
tember gave  notice  of  trial  for  the  Michaelmas 
quarter  sessions : — Held,  that  the  appellants, 
having  acted  upon  the  notice  at  the  borough 
sessions,  could  not  treat  it  as  a  notice  for  the 
county  sessions.  Reg.  v.  Salop  or  Shropshire 
(Justices),  4  El.  k  Bl.  257 ;  3  C.  L.  R.  102  ;  24 
L.  J.,  M.  C.  14.;  18  Jur.  1080. 

But  where  a  notice  of  appeal  erroneously  states 
an  intention  to  appeal  to  a  borough  sessions,  and 
no  steps  are  taken  on  it  by  either  party  as  a 
notice  for  these  sessions,  the  words  relating  to 
the  place  may  be  rejected  as  surplusage,  and  the 
notice  treated  as  a  notice  of  appeal  to  the  county 
sessions.  Reg.  v.  Buckingham  (Justices'),  4  El. 
&  Bl.  259,  n. ;  24  L.  J.,  M.  0.  14,  n. ;  18  Jur. 
1079. 

In  case  of  Criminal  Lnnatios.]  —  Appeals 
against  orders  of  adjudication  of  settlement  and 
maintenance  of  criminal  pauper  lunatics  under 
3  &  4  Vict.  c.  54,  98.  2,  5,  are  regulated,  as  to 
notice  and  time  for  appealing,  by  11  &  12  Vict. 
c.  31,  8.  9.  Reg.  v.  Glamorganshire  (Justices), 
8  El.  &  Bl.  694. 

Where  such  an  order  was  served  on  the  guar- 
dians of  a  union  eighteen  days  before  the  next 
sessions,  and  the  guardians  gave  notice  of  appeal 
after  that  sessions,  nineteen  days  from  the  ser- 
vice : — Held,  that  the  appeal  was  triable  at  the 
sessions  next  following  snch  notice  of  appeal.  lb. 


A  notice  of  appeal  against  an  order  of  settle- 
ment and  maintenance  of  a  criminal  lunatic, 
under  3  &  4  Vict.  c.  54,  s.  5,  made  upon  the 
guardians  of  a  poor  law  union,  signed  ^'  H.  H., 
clerk  to  the  aforesaid  guardians,"  without 
stating  that  he  was  acting  as  their  attorney, 
or  for  and  on  their  behalf,  is  sufficiently  signed. 
Reg.  V.  Newport  Union  (Guardians),  33  L.  J., 
M.  C.  155  ;  10  Jur.,  N.  S.  516  ;  10  L.  T.  384. 

Within  twenty-one  days  after  the  service  of 
the  order,  a  copy  of  the  depositions  was  applied 
for,  and  notice  of  appeal  given  within  fourteen 
days  after  the  copy  was  sent : — Held,  that  the 
notice  was  given  in  time.    Ih, 

iv.  Statement  of  Grounds. 

Effect  of.] — ^The  notice  of  the  grounds  of  re- 
moval of  a  female  pauper  from  the  respondent 
parish,  having  alleged  a  settlement  in  the  ap- 
pellant parisb^  gained  by  the  pauper's  deceased 
nusband,  by  renting  a  tenement  and  payment  of 
taxes  under  4  &  5  Will.  4,  c.  76,  s.  66,  the  quarter 
sessions,  though  of  opinion  that  a  good  settlement 
under  that  statute  had  not  been  proved,  and 
though  no  other  was  alleged  in  the  notice,  upheld 
the  order  of  removal,  on  the  ground  that  a  good 
settlement  had  been  proved  by  payment  of  paro- 
chial rates  under  6  Geo.  4,  c.  57,  s.  2  : — Held, 
that  the  quarter  sessions  had  jurisdiction  to  con- 
firm the  order  of  removal  on  a  ground  not  stated 
in  the  notice.  Cheltenham  Union  (Ghiardians) 
V.  Birmingham  (Cfuardians),  30  L.  T.  702. 

When  no  statement  of  the  grounds  of  an  ap- 
peal has  been  delivered  to  the  overseers  of  the 
respondent  parish,  the  sessions  have  jurisdiction 
to  respite  the  appeal.  Rex  v.  Kimholton,  1  N.  & 
P.  606  ;  6  A.  &  E.  603. 

Description  of  Settlement.]— It  is  a  sufficient 
statement  of  the  ground  of  appeal  to  say  that 
the  party  is  settled  in  a  particular  parish,  with- 
out specifying  the  species  of  settlement  which 
the  pauper  has  acquired.  Rex  v.  Cornwall  (Jus- 
tices), 1  N.  &  P.  144  ;  5  A.  &  E.  134  ;  2  H.  at  W. 
157. 

Omission  of  Material  Name.] — ^Where  the 
statement  of  grounds  of  appeal  set  up  a  settle- 
ment by  paying  rates  in  or  about  1830,  in  respect 
of  a  tenement  in  T. : — Held,  that  as  the  name 
of  the  landlord  was  omitted,  evidence  of  the 
settlement  was  inadmissible.  Reg.  v.  Sussex 
(Justices),  3  P.  &  D.  42 ;  10  A.  &  E.  684. 

Objection  mnst  be  Stated.  ] — No  objection,  which 
is  not  stated  in  the  grounds  of  appeal,  can  be  taken, 
either  at  sessions  or  in  the  court  of  Queen^s 
Bench,  to  an  order  of  removal,  although  such 
objection  appears  on  the  face  of  the  case  sent 
up  from  the  sessions.  Reg.  v.  Stafford,  1  P.  A: 
D.  414  ;  10  A.  &  E.  417. 

On  the  hearing  of  an  appeal  against  an  order 
for  the  removal  of  "  a  pauper,  his  wife,  and  their 
four  children  :  *' — Held,  that  an  objection  that 
the  names  of  the  children  were  not  inserted 
could  hot  be  gone  into  without  notice,  although 
the  objection  appeared  upon  the  face  of  the 
order.  Rex  v.  WUhemwick.  1  N.  &  P.  423  ;  6 
A.  &  E.  273. 

The  examination  of  a  pauper  sent  to  the  appel- 
lant parish  with  an  order  for  his  removal,  stated 
t^at  ne  was  bound  apprentice  by  the  overseers 
of  the  respondent  parish  to  a  master  in  the  ap- 
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pellant  parish,  and  that  he  there  duly  served  his 
apprenticeship.  The  grounds  of  appeal  were 
stated  to  be,  that  the  pauper  was  bom  in  the 
respondent  parish,  and  nad  never  done  any  act 
whereby  to  gain  a  settlement  in  the  appellant 
parish,  inasmuch  as  the  requisites  of  56  Geo. '3, 
c.  139,  and  more  particularly  s.  5,  were  not  com- 
plied with  when  the  pauper  was  so  bound  ap- 
prentice : — Held,  upon  tnis  statement  of  the 
'grounds  of  appeal,  that  the  appellants  were  not 
entitled  to  shew  at  the  trial  that  their  overseers 
were  not  present  at  the  binding,  and  that  they 
li'ad  no  such  notice  of  the  binding  as  required 
"by  s.  2.  /%.  V.  }VhUley,  Upper,  3  P.  &  D.  81 ; 
11  A.  &  E.  90. 

In  the  examination  of  a  pauper,  on  which  an 
order  of  removal  was  made,  he  stated : — "  When 
I  was  about  fifteen  years  old  I  was  bound  ap- 
prentice to  J.  C.  of  P.  I  was  bound  until  I 
should  attain  the  age  of  twenty-one  ;  and  I  now 
produce  the  indenture,  dated  August  30,  1821, 
executed  by  both  parties  and  by  my  father.  The 
consideration  was  157."  An  appellant  parish 
stated,  as  grounds  of  appeal  against  this  order, 
that  the  pauper  did  not  suiquire  a  settlement  in 
P.  by  reason  of  his  being  bound  an  apprentice 
by  indenture,  dated  30th  August,  1821,  to  J.  0., 
■and  serving  under  the  same,  because  the  premium 
of  15Z.,  paid  to  J.  0.,  was  a  payment  made  by 
the  parish  officers,  and  not  by  the  father  of  the 
pauper : — Held,  that,  under  this  notice  of  appeal, 
the  due  execution  of  the  indenture  was  admitted ; 
and  that  the  affirmative  of  the  only  issue  to  be 
tried  at  the  sessions,  viz.,  the  proper  payment  of 
the  15Z.,'  was  on  tiie  appellants.  B^g*  v.  St, 
John,  Margate,  4  P.  &  D.  262  ;  1  Q.  B.  252. 

Service  of  Fresh  Chronnds.] — Appellants,  four- 
teen days  before  the  quarter  sessions  in  April, 
served  a  notice  of  appeal  against  an  order  of 
removal,  with  statement  of  grounds  of  appeal. 
At  those  sessions  the  appeal  was  called  on,  and 
when  the  counsel  for  respondents  were  beginning 
to  state  their  case,  the  appellants  applied  for  an 
adjournment  to  the  next  sessions,  on  the  ground 
of  the  absence  of  a  material  witness,  and  the 
court  ordered  an  adjournment  accordingly. 
Fourteen  days  before  the  sessions  in  July,  the 
appellants  served  fresh  grounds  of  appeal,  and 
the  sessions  quashed  the  order  of  removal  upon 
one  of  the  fresh  grounds : — Held,  that  the  appel- 
lants were  authorized  by  4  &  6  Will.  4,  c.  76, 
8.  81,  to  serve  the  fresh  grounds  of  appeal,  and 
therefore  had  a  right  to  be  heard  at  the  July 
sessions.  Reg,  v.  Kendal,  1  El.  &  El.  492 ;  28 
L.  J.,  M.  C.  110  ;  5  Jur.,  N.  S.  545.    , 

Amendment  of— When  Allowed.  1 — ^When  a 
statement  of  the  grounds  of  adjuaication  re- 
quired to  be  sent  under  16  &  17  Vict.  c.  79,  s.  107, 
omitted  to  give  the  description  and  address  of 
all  the  guardians  by  whom  it  was  signed : — Held, 
that  this  was  such  a  defect  as  the  sessions  had 
power  to  amend  under  11  &  12  Vict.  c.  31,  s.  4. 
Eeg.  V.  Manchester  QOvardians'),  6  El.  k  Bl. 
919  ;  26  L.  J.,  M.  0. 1 ;  2  Jur.,  N.  S.  1205. 

The  power  of  amendment  of  grounds  'of  re- 
moval or  of  appeal  conferred  upon  the  quarter 
sessions  by  the  above  section,  extends  to  the 
addition  of  an  entirely  new  ground.  Beg,  v. 
Zlangmney,  4  B.  &  S.  311  ;  32  L.  J.,  M.  C.  265  ; 
10  Jur.,  N.  S.  126  ;  8  L.  T.  696. 

The  decision  of  the  sessions  as  to  making  or 
allowing  amendments  is  final.    lb. 


Constmetlon  of.] — When  the  sessions  have  put 
a  particular  construction  upon  a  ground  of  appeal, 
if  it  will  bear  that  construction,  the  court  will 
not  review  the  decision.  JReg,  v.  Cambridgeshire 
(Justices),  1 L.,  M.  &  P.  4  ;  19  L.  J.,  M.  C.  130. 

Signing  of  Statement  by  ICaJority  of  Offtcen.1 
— ^A  notice  of  appeal  against  an  order  of  removal 
was  signed  by  a  majority  of  parish  officers,  and 
commenced,  "  We,  the  undersigned,  being  a  ma- 
jority of  the  churchwardens  and  overseers  of  the 
parish,**  &c. : — Held,  that  it  must  be  presumed 
that  it  had  been  signed,  as  it  purported,  by  the 
majority  on  behalf  of  the  whole  ix)dy  of  the  parish 
officers,  and  that  the  onus  of  proving  that  it  was 
not  in  fact  so  signed  lay  upon  the  respondents. 
Jh'g.  V.  Yorkshire,  West  Bidbig  (Justices),  2 
New  Scss.  Cas.  1 ;  3  D.  &  L.  152  ;  14  L.  J.,  M.  C. 
119 ;  9  Jur.  790 ;  S,  P,,  Beg,  v.  Surrey  (Justices), 
2  New  Sess.  Cas.  245 ;  3  D.  &  L.  573  ;  1  B,  C. 
Rep.  12  ;  15  L.  J.,  M.  C.  46  ;  10  Jur.  410. 

A  notice  of  appeal,  signed  by  eight  overseers  of 
the  poor  of  a  township  in  a  borough,  the  justices 
of  which  were  empowered  to  appoint  one  or  more 
additional  overseers  for  the  township,  should  be 
intended  to  be  signed  by  a  majority.  B^g.  v, 
Aldbrongh,  13  Jur.  822. 

A  statement,  though  not  signed  by  all  the  over- 
seers and  assistant  overseers,  but  signed  by  a 
majority  only,  is  good.  Bex  v.  Warwichshire 
(Justices),  2  N.  &  P.  153 ;  W.,  W.  &  D.  438  ;  1 
Jur.  773. 

So,  where  there  are  two  overseers  and  one 
churchwarden,  a  signature  by  the  two  overseers 
is  sufficient.  Bex  v.  Derbyshire  (Justices),  1 
N.  &  P.  703. 

Where  an  appellant  parish  gives  notice  of  an 
appeal,  signed  by  eight  parish  officers,  and  after- 
wards a  statement  of  grounds  of  appeal,  signed 
by  four  only  : — Held,  tJiat  they  are  not  estopped 
from  shewing  that  the  latter  is  signed  by  the 
proper  number.  Bex  v.  Church  Ktwicle,  2  N.  & 
P.  359  ;  7  A.  &  E.  471  ;  1  Jur.  851. 

Onardian.] — ^Where  a  parish  is  incorpo- 
rated under  22  Geo.  3,  c.  28,  the  notice  of  appeal 
must  be  signed  by  the  guardian  nominatim,  and 
he  must  describe  himself  therein  as  such :  it  is 
insufficient  that  he  should  describe  himself  as 
an  overseer.  Beg,  v.  Yorkshire,  West  Biding 
(Justices),  1  D.  &  L.  673  ;  13  L.  J.,  M.  C.  39  ;  7 
Jur.  1132. 

Notice  of  grounds  of  appeal  was  signed  by 
W.  R.,  churchwarden,  and  T.  G.,  overseer ;  also 
by  W.  P.  H.,  for  W.  H.,  who  was  a  churchwarden, 
and  by  J.  E.,  guardian.  The  parish  had  two 
churchwardens,  two  overseers,  and  one  guardian, 
and  was  part  of  a  union  formed  under  4  &  5  Will.  4. 
c.  76: — -Held,  that  the  notice  was  insufficient, 
under  4  &  5  Will.  4,  c.  76,  s.  81,  for  that  the 
signature  of  W.  P.  H.  for  W.  H.  could  not  avail, 
no  evidence  of  authority  appearing :  and  J.  6., 
as  guardian  of  a  union,  was  not  guaidian  of  the 
appellant  parish,  and,  therefore,  vras  not  com- 
petent to  sign.  Beg.  v.  Surrey  (JuHUsms),  5  Q.  B. 
506 ;  D.  &  M.  106 ;  1  New  Sess.  Cas.  124 ;  13 
L.  J.,  M.  C.  86  ;  8  Jur.  379. 

Orerseers — ^When   Pauper   Lnnatlc.] — 

Where  an  order  of  adjudication  and  maintenance 
of  a  pauper  lunatic,  under  16  &  17  Vict.  c.  97, 
8.  97,  is  oDtained  by  the  guardians  of  a  union  on 
behalf  of  the  overseers  of  a  township,  within  that 
union,  for  the  payment  to  the  guardians  of  the 
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expenses  incurred  by  them  on  behalf  of  the  town- 
ship, the  overseers  are  the  proper  parties  to  sign 
the  statement  of  the  grounds  of  adjudication. 
Ileff,  V.  Heaton,  1  El.  &  El.  782  ;  28  L.  J.,  M.  C. 
181 ;  5  Jur.,  N.  S.  1008. 

Corporation.] — By  a  local  act,  sixty-three 


persons,  elected  annually  from  the  various 
parishes,  had  the  management  of  the  poor  of 
Norwich,  and  formed  a  corporation  by  the  name 
of  "  the  governor,  deputy-governor,  and  guardians 
of  the  poor  of  the  city  and  county  of  Norwich, 
and  liberties  of  the  same  ;"  and  the  corporation, 
■or  the  governor  or  deputy-governor,  were  autho- 
rized to  do  and  perform  all  acts  as  churchwardens 
and  overseers  oi  the  poor,  and  might  institute  or 
defend  any  appeal.  Grounds  of  appeal  were  sent, 
signed  "  J.  W.,  governor  of  the  corporation  of  the 
governor,  deputy-governor,  and  guardians  of  the 
poor  of  the  city  and  county  of  Norwich,  and 
liberties  of  the  same  :  "—Held,  that  16  &  17  Vict, 
c.  97,  s.  Ill,  applied  to  such  a  union  as  that  con- 
stituted under  the  local  act,  and  therefore  the 
grounds  of  appeal  were  insufficiently  signed. 
Reg.  V.  Cambridgeshire  (Justices),  8  Jur.,  N.  S. 
562  ;  7  L.  T.  675. 

By  a  local  act,  the  sole  care  and  management 
of  the  poor,  and  the  control  of  the  funds  for 
their  relief,  were  given  to  a  body  of  governors 
and  directors,  of  which  the  churchwardens  and 
overseers  were  members ;  and  three  of  the 
governors  and  directors  were  enabled  to  exercise 
the  powers  vested  in  the  body.  And  in  all  cases 
where  justices  of  the  peace  are  empowered  to 
proceed  on  the  complaint  of  the  churchwardens 
and  overseers,  they  were  required  to  proceed  on 
the  complaint  of  the  governors  and  directors ; — 
Held,  that  the  governors  and  directors  were  the 
proper  parties  to  appeal  against  an  order  of 
removal  by  virtue  of  the  local  act ;  and  that  a 
notice  of  grounds  of  appeal  signed  by  three  of 
them  was  valid  by  virtue  of  4  &  5  Will.  4,  c.  76, 
88.  81,  109.  R/^g.  V.  St.  Oeorge,  Hanover-square, 
3  New  Sess.  Cas.  519  ;  13  Q.  B.  642 ;  18  L.  J., 
M.  C.  160  ;  13  Jur.  424. 

Attorney.]— A  notice  of  appeal  may  bo 


The  11  &  12  Vict.  c.  31,  s.  9,  does  not  require 
the  grounds  of  appeal  to  be  served  at  the  same 
time  as  the  notice  of  appeal,  but  they  may  be 
,  I  served  as  heretofore,  as  a  distinct  document, 
fourteen  days  at  least  before  the  first  day  of  the 
sessions  at  which  the  appeal  is  intended  to  be 
tried.  Reg.  v.  Derby  {^Ktcorder),  4  New  Sess. 
Cas.  306  ;  1  L.,  M.  &  P.  657  ;  20  L.  J.,  M.  C.  44. 
See  Reg.  v.  Sussex,  4  B.  &  S.  966  ;  11  Jur.,  N.  S. 
300  ;  11  L.  T.  740  ;  12  W.R.  471. 

A  statement  of  grounds  of  appeal  is  not  duly 
served  unless  fourteen  days  elapse  between  the 
day  of  service  and  the  first  day  of  the  sessions  at 
which  the  appeal  is  to  be  tried.  Reg,  v.  Shrop- 
shire (Justices'),  8  A.  &  E.  173. 

To  whom.  ] — A  delivery  of  the  statement 


signed  and  given  by  an  attorney  on  behalf  of  the 
parish  officers  of  the  appellant  parish.  Reg.  v. 
Middlesex  {justices),  4  New  Sess.  Cas.  302 ;  1 
L.,  M.  &  P.  621 ;  20  L.  J.,  M.  C.  42. 

Churchwarden  and  Oyerseers.]— A  pauper 


having  been  removed  to  parish  A.,  by  an  order 
directed  to  the  churchwardens  and  overseers  of 
A.,  notice  of  appeal  and  grounds  of  appeal  was 
served,  purporting  to  be  signed  by  M.,  church- 
warden, and  M.  &  N.,  overseers.  M.  was  the 
survivor.  Two  churchwardens  had  been  ap- 
jwinted,  of  whom  M.  &  N.  had  also  been  appointed 
the  only  overseers  ;  but  which  appointment  took 
place  first  did  not  appear :— Held,  that  the  appel- 
lants were  entitled  to  be  heard  upon  this  notice. 
Reg.  V.  Leominster,  5  Q.  B.  640  ;  3  G.  &  D.  326  ;  1 
New  Sess.  Cas.  80  ;  13  L.  J.,  M.  C.  54  ;  8  Jur.  124. 

Service  of  Statement— Time  for.]— The  state- 
ment of  grounds  of  appeal  may  be  delivered 
before  the  notice  of  appeal.  And  if  delivered 
with  an  erroneous  notice  of  appeal,  it  is  never- 
theless available,  if  a  good  notice  of  api)eal,  in- 
corporating such  statement  by  reference,  is  after- 
wards served  in  proper  time.  Rex  v.  Suffolk 
(^Justiees),  4  A.  &  E.  319  ;  5  N.  &  M.  319  ;  1  H. 
&  W.  618. 


of  grounds  of  appeal  against  an  order  of  removal, 
to  an  attorney  acting  on  behalf  of  the  overseers 
of  the  respondent  parish,  is  insufficient.  Rex  v. 
Kimbolton,  1  N.  &  P.  606  ;  6  A.  &  E.  603  ;  W., 
W.  &  D.  241. 

Fresh    Statement.] — When  an   appeal 


against  an  order  of  removal  has  been  heard,  and, 
in  consequence  of  the  justices  being  equally 
divided,  is  adjourned  to  a  subsequent  sessions  for 
another  hearing,  the  appellants  cannot  serve 
another  statement  containing  new  grounds  of 
appeal.  Reg.  v.  ArlecdoUy  3  P.  &  D.  93  ;  11  A. 
&  E.  87  ;  4  Jur.  7. 

A  statement  of  the  grounds  of  appeal  against 
an  order  was  duly  served  before  the  Epiphany 
sessions,  when  the  appeal  was  intended  to  bo 
tried,  but,  in  consequence  of  pressure  of  business, 
was  made  a  remanet.  A  fresh  statement,  dif- 
fering in  some  respects  from  the  former,  was 
afterwards  served,  and  relied  upon  at  the  next 
sessions  : — Held,  that  the  sessions  were  bound  to 
hear  the  appeal  on  the  second  statement.  Reg, 
V.  Derbyshire  (Justices'),  3  N.  &  P.  591  ;  6  A.  & 
E.  612,  n.  ;  1  W.,  W.  &  H.  365. 


V. 


Copies  of  Depositions, 


By  4  &  5  Will.  4,  c.  76,  s.  79,  no  poor  person 
shall  be  removed  until  twenty-one  days  i^Eter  a 
notice  in  writing  of  his  being  chargeable  shall 
have  been  sent  by  post  or  otherwise : — Held, 
that  29  Car.  2,  c.  7,  docs  not  apply,  so  as  to  make 
void  the  sending  of  the  documents  required  by 
the  4  &  5  Will.  4,  c.  76,  s.  79,  in  a  case  where,  by 
the  ordinary  course  of  post,  they  reached  the 
hands  of  the  officers  of  the  parish  to  which  the 
person  is  to  be  removed,  on  a  Sunday.  Reg.  v. 
Leominster,  2  B.  &  S.  391 ;  31  L.  J.,  M.  C.  95  ; 
8  Jur.,  N.  S.  793  ;  G  L.  T.  216.  •  See  also  Reg.  v. 
Slawstone,  18  Q.  B.  388  ;  21  L.  J.,  M.  C.  145  ;  16 
Jur.  1066. 

When  a  copy  of  depositions  on  which  a  re- 
moval order  is  made  is  applied  for,  the  applica- 
tion should  be  to  the  clerk  of  the  justices  who 
made  the  order,  and  not  to  the  overseers  of  the 
removing  parish.  Reg.  v.  St.  Alkmund,  3  B.  & 
S.  347  ;  32  L.  J.,  M.  C.  99  ;  9  Jur.,  N.  S.  744  ;  7 
L.  T.  622  ;  11  W.  R.  262. 

vi.  Abandonment  of  Appeal, 

Effect  of.] — Overseers  of  a  parish  upon  which 
an  order  of  removal  had  been  made  by  two  jus- 
tices of  a  borough  which  had  a  giant  of  a  separate 
court  of  quarter  sessions,  gave  a  notice  of  appeal 
to  the  county  sessions.    On  the  day  before  the 
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borough  sessions  the  appellants  gave  notice  of 
abandoning  the  appeal,  unless  the  respondents 
would  consent  to  try  at  the  county  sessions. 
The  respondents  would  not  consent,  and  applied 
to  the  borough  sessions  for  their  costs  ;  upon 
which  the  recorder  made  an  order  under  12  &  13 
Vict.  c.  45,  8.  6 : — Held,  that  as  the  appellants 
might  have  tried  the  appeal  at  the  borough  ses- 
sions, the  respondents  were  justified  in  pre- 
Earing  to  try  at  those  sessions  ;  and  the  recorder 
ad  jurisdiction  to  make  the  order.  Reg.  v. 
Leedt  {Ilecorder),  3  El.  &  El.  561  ;  30  L.  J.,  M. 
C.  86  ;  7  Jur.,  N.  S.  210  ;  9  W.  R.  270. 

The  effect  of  a  notice  of  abandonment,  under 
the  11  &  12  Vict.  c.  31,  s.  8,  is  to  take  away  all 
jurisdiction  from  the  sessions  over  the  appeal,  and 
to  operate  as  a  stay  of  proceedings,  subject  to  the 
right  of  the  appellants  to  costs  up  to  the  time  of 
the  service  of  the  notice.  Beg,  v.  St.  MielMeVa^ 
Pembroke,  1  B.  C.  C.  22  ;  21  L.  J.,  M.  0.  79  ;  16 
Jur.  87. 

A  removing  parish  may  abandon  their  own 
order  of  removal,  but  the  appellant  parish  may, 
notwithstanding,  ptoceed  with  the  appeal  for  the 
purpose  of  obtaining  their  costs.  Reg,  v.  Angle- 
tea  (Justices^,  1  D.  &  L.  170 ;  12  L.  J.,  M.  C. 
131;  7  Jur.  701. 

So,  although  the  respondents  in  their  notice  of 
abandonment  offered  to  pay  '*  all  lawful  and 
reasonable  costs."  Reg.  v.  Tomnstall,  2  G.  &  D. 
682 ;  3  Q.  B.  357  ;  12  L.  J.,  M.  C.  72  ;  7  Jur. 
463.  S.  P.,  Pmitefract  QCJiurehwardens),  Ew 
parte,  3  G.  &  D.  188. 

Where  appellants  against  an  order  of  removal 
had  delivered  grounds  of  appeal  containing  ob- 
jections of  form,  and  respondents,  having  given 
notice  of  abandonment,  apply  to  have  their  own 
order  quashed,  such  quashing  is  not  conclusive, 
though  there  are  in  the  grounds  of  appeal  other 
objections  going  to  the  merits,  and  though  the 
notice  does  not  specify  the  grounds  of  abandon- 
ment. Reg.  V.  Landkey,  9  Q.  B.  905  ;  2  New 
Sess.  Cas.  623  ;  16  L.  J.,  M.  C.  299  ;  11  Jur.  368. 

S.  3  of  the  Union  Chargeability  Act,  1865,  ap- 
plies to  posts  on  abandonment  of  an  order  of  re- 
moval. Therefore,  where  guardians  of  a  union 
have  obtained  and  abandoned  an  order  of  removal, 
the  union  upon  which  such  order  was  made  are 
entitled  to  their  costs  incurred  in  respect  of 
such  order,  in  the  same  manner  as  overseers  of 
parishes  were  before  the  passing  of  the  act.  Reg. 
V.  Sheil,  30  W.  R.  134. 


vii.  Amending  Order. 

On  Certiorari.  J— Insupporting  an  order  brought 
up  by  certiorari,  to  be  quashed  for  defects  upon 
the  &ce  of  it,  it  cannot  be  insisted  that  the  objec- 
tions are  on  account  of  omissions  or  mistakes  in 
the  order,  and  that  they  have  not  been  specified  in 
the  rule  for  issuing  the  certiorari,  as  required  by 
11  &  12  Vict.  c.  31,  8.  6,  unless  it  is  shewn  by 
affidavit,  that  the  objections  relied  upon  are  on 
account  of  such  omissions  or  mistakes.  Reg.  v. 
Minster,  4  New  Sess.  Cas.  116  ;  14  Q.  B.  344  ; 
19  L.  J.,  M.  C.  185  ;  14  Jur.  744. 

Orders  of  removal  cannot  be  brought  up  by 
certiorari,  for  the  purpose  of  having  them 
quashed  for  defect  in  the  examinations,  upon 
which  they  were  made ;  the  law  is  unaltered  in 
this  respect  by  11  &  12  Vict.  c.  31.  Brighthslm' 
stone.  Ex  parte,  4  New  Sess.  Cas.  298. 

An  order  for  payment  of  the  expenses  of  re- 


lieving a  pauper  during  the  suspension  of  an 
order  for  his  removal,  recited, "  whereas  it  is  now 
made  appear  to  us,  A.  B.  and  J.  A.,  two  of  her 
Majesty's  justices  of  the  peace  for  the  borough 
of  B."  The  order  having  been  removed  by  cer- 
tiorari, was  amended  under  12  &  13  Vict.  c.  46, 
8.  7,  by  inserting  the  words  '*  in  and  "  before  the 
words  "  for  the  borough."  Reg.  v.  HelUngUy,  1 
El.  &  Bl.  749  ;  28  L.  J.,  M.  C.  167  ;  6  Jur.,  N.  S. 
626  ;  7  W.  R.  413. 

By  JoBtiees.]  —  Where  a  statement  of  the 
grounds  of  adjudication  required  to  be  sent 
under  16  &  17  Vict.  c.  97,  s.  107,  omitted  to  give 
the  description  and  address  of  all  the  guardians 
by  whom  it  was  signed : — Held,  that  this  was 
such  a  defect  as  the  sessions  had  power  to  amend. 
Reg.  V.  Manchester  {Tovmship  Guardians'),  6 
El.  &  Bl.  919  ;  26  L.  J.,  M.  C.  1 ;  2  Jur.,  N.  S. 
1205. 

In  a  parish,  under  a  local  act,  the  rector^ 
churchwardens  and  overseers,  together  with 
twenty-one  other  persons  elected  in  pursuance 
of  the  act,  were  constituted  the  select  vestry  of, 
and  the  board  of  guardians  for,  the  parish.  An 
order  of  justices  made  under  16  &  17  Vict.  c.  97, 
s.  97,  adjudging  the  settlement  of  a  pauper 
lunatic  to  be  in  the  parish,  directed  payment  of 
the  expenses  of  his  maintenance  to  be  made 
by  the  churchwardens  and  overseers,  and  was 
served  on  the  overseers.  On  an  appeal  by  the 
overseers  to  the  quarter  sessions  against  this 
order,  the  sessions  amended  the  order  by  substi- 
tuting in  it  the  word  "  guardians  "  for  the  words 
"  churchwardens  and  overseers :"— Held,  that  the 
order  was  bad,  being  directed  to  and  served  upon 
a  body  distinct  from  the  guardians  of  the  parish 
and  not  upon  the  guardians  of  L.  under  a  mis- 
nomer. Meg.  V,  Liverpool,  2  EI.  &  EL  687 ;  2^ 
L.  J..  M.  C.  137  ;  6  Jur.,  N.  S.  1028. 

Held,  also,  that  the  sessions  had  not  power, 
under  s.  113,  to  amend  the  order  as  stated,  the 
amendment  making  the  order  a  new  one,  and 
upon  new  parties  who  were  not  before  the  sessions. 

The  court  of  Queen's  Bench  has  no  jurisdiction 
to  review  an  amendment  of  the  grounds  of  re- 
moval made  by  the  quarter  sessions  under  11 
&  12  Vict.  c.  31,  ss.  4  &  7.  Reg.  v.  Llangenny,  4 
B.  &  S.  311  ;  32  L.  J.,  M.  C.  265  ;  10  Jur.,K  S. 
126  ;  8  L,  T.  696. 

The  power  of  amendment  conferred  on  the 
quarter  sessions  by  the  statute  is  not  confined  to 
making  perfect  grounds  of  removal  previously 
imperfect  or  insufficient,  but  extends  to  the  in- 
troduction of  new  grounds  of  removal.    lb. 

Where  an  order  of  removal  was  directed  to 
the  churchwardens  and  overseers  of  the  parish 
of  L.,  and  it  appeared  that  L.  was  a  vill  and 
had  no  churchwardens  : — Held,  that  the  defect 
was  mere  matter  of  form,  and  might  be 
amended  by  the  justices  under  6  Geo.  2,  c.  19, 
8. 1.  Rex  V.  Amlwch,  4  B.  &  C.  757  ;  6  D.  &  B. 
626. 

Under  6  Geo.  2,  c.  19,  the  court  of  quarter 
sessions  had  only  power  to  amend  orders  of  re- 
moval as  to  mere  defects,  or  want  of  form.  Rex 
V.  Chilverscoton,  8  T.  R.  181. 

Paupers  were  removed  to  the  township  of  B., 
which  did  not  maintain  its  own  poor,  but  was  in 
the  parish  of  B.,  which  did  :^Held,  that  the 
order  wus  informal,  but  the  sessions  might 
amend  it.  Rex  v.  Bingley,  2  N.  &  M.  103  ;  4  B» 
&  Ad.  567,  n. 
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viii.  Costs  of  Appeal. 


Toww  of  Sessions  to  grant.] — The  sessions 
have  power  to  grant  costs  under  8  &  9  Will.  3, 
c.  30,  8.  3,  in  all  cases  in  which  an  appeal  has 
been  entered  and  determined,  whether  the  de- 
termination is  upon  the  merits  or  for  defect  of 
form.  Rex  v.  Cottingham,  4  N.  &  M.  215  ;  2  A. 
&  E.  250. 

Parish  officers  having  given  notice  of  appeal 
against  an  order  of  removal,  served  a  counter- 
mand, stating  that  thej  did  so  on  account  of  the 
absence  of  a  witness,  but  should  give  fresh 
notice  of  appeal.  The  countermand  was  too 
late  for  the  sessions.  At  the  sessions,  the  re- 
spondents entered  the  appeal,  and  moved  for 
costs.  The  sessions  made  an  order,  whereby, 
after  reciting  that  service  of  notice  of  appeal  on 
the  respondents  had  been  proved,  and  that  no 
one  appeared  for  the  appellants  to  prosecute 
such  appeal,  they  adjudged  that  the  order  of 
removal  should  be  confirmed,  and  that  the  ap- 
pellants should  forthwith  pay  the  respondents 
152.  for  their  costs  and  charges  which  they  had 
incurred  and  been  put  to  in  attending  the  ses- 
sions that  day,  to  support  the  order : — Held, 
that  the  order  of  confiimation  was  bad  for  want 
of  jurisdiction,  and  that  the  otder  of  costs  could 
not  be  separated  from  it,  and,  therefore,  that 
the  whole  must  be  quashed.  Reg,  v.  Stoke  Bliss, 
6  Q.  B.  158. 

Where  an  order  of  removal  was  quashed  at 
sessions,  upon  appeal,  and  the  justices  refused 
to  grant  the  costs  incurred  by  the  appellant 
parish  between  the  time  of  the  removal  of  the 
pauper  and  the  hearing  of  the  appeal,  the  court 
granted  a  mandamus  against  them.  Reg,  v. 
Mimvumtli^hire  (Justices')^  1  D.  &  L.  145 ;  12 
L.  J.,  M.  C.  126. 

On  appeal  at  the  Midsummer  sessions  against 
an  order  adjudicating  the  settlement  of  a  lunatic 
pauper,  the  sessions  confirmed  the  order,  subject 
to  a  case.  The  case  was  not  stated  within  six 
months  ;  and  the  appellants  having  given  notice 
of  abandoning  the  appeal,  upon  application  by 
the  respondents  to  the  following  Epiphany  ses- 
sions, the  order  of  the  Midsummer  sessions  was 
confirmed,  and  the  respondents  were  ordered  to 
pay  the  costs  of  the  appeal : — Held,  that  under 
the  16  &  17  Vict.  c.  97,  s.  108,  the  Midsummer 
sessions  were  the  only  sessions  which  had  juris- 
diction to  order  the  co^ts  of  the  appeal,  and 
therefore  that  the  order  at  the  Epiphany  sessions 
was  bad.  Reg,  v.  Staffordshire  (^Justices'),  26 
L.  J.,  M.  C.  179  ;  3  Jur.,  N.  S.  1148. 

If  a  general  traverse  in  a  ground  of  appeal 
amounts  to  a  vexatious  denial  of  several  facts 
stated  in  the  examinations,  the  sessions  should 
award  the  costs  of  proving  them,  under  11  &  12 
Vict.  c.  31.  Reg,  v.  St.  Pancrax {mith  Lambeth'), 
19  L.  J.,  M.  C.  23  ;  13  Jur.  1077. 

Appellants  entered  and  respited  an  appeal 
against  an  order  of  removal,  but  did  not  deliver 
grounds  of  appeal.  Afterwards  they  gave  notice 
of  abandoning  their  appeal,  but  did  not  satisfy 
the  respondents  as  to  costs.  The  respondents 
therefore  went  to  the  next  quarter  sessions,  and 
moved  (the  appellants  not  being  present)  that 
the  order  might  be  confirmed.  The  sessions 
(after  the  11  &  12  Vict.  c.  31)  confirmed  the 
order  of  removal,  and  awarded  costs  to  be  paid 
by  the  appellants  to  the  respondents  : — Held, 
that,  although  the  confirmation  was  an  excess  of 
authority,  the  order  of  sessions  was  valid  as  to 
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the  award  of  costs.  Reg.  v.  Over,  4  New  Scss. 
Cas.  77 ;  14  Q.  B.  425  ;  19  L.  J.,  M.  C.  57  ;  8  Jur. 
197. 

On  notice  of  appeal  against  an  order  of  re- 
moval, the  removing  parish  served  a  supersedeas, 
and  tendered  21,  for  costs  of  appeal.  It  was  a 
rule  of  the  sessions  to  allow  no  more  than  30*. 
on  such  appeals.  The  appellants  refused  the  2/., 
their  costs  amounting  to  a  larger  sum,  and  at 
the  next  sessions  they  moved  to  enter  the  appeal, 
for  the  purpose  of  obtaining  full  costs.  The 
justices  refused  to  enter  it,  alleging  their  rule  of 
pr^tice  as  a  reason : — Held,  that  the  justices 
ought  to  have  entered  the  appeal,  and  exercised 
their  discretion  as  to  costs,  upon  a  hearing.  Rtg, 
V.  Merionethshire  (^Justiees),  6  Q.  B.  163;  13 
L.  J.,  M.  0.  114. 

Upon  Abandonment  of  Order  of  Bemoval.] — 
See  ante,  col.  1535. 

ix.  Respiting  and  Adjourmnent. 

Sessions  have  a  Discretion  in  Granting.] — 

A  court  of  quarter  sessions  may  exercise  the 
power  of  adjourning  appeals  under  16  &  17  Vict. 
c.  97,  the  act  not  limiting  the  hearing  and 
determination  to  the  sessions  for  w^hich  the 
appeal  is  entered,  or  at  which  it  is  first  gone 
into.  Reg.  v.  Cambridge  Union,  1  B.  &  B.  61  ; 
30  L.  J.,  M.  C.  137  ;  7  Jur.,  N.  S.  1073  ;  4  L.  T. 
212  ;  9  W.  R.  599. 

Where  an  appeal  against  an  order  has  been 
entered  and  respited  to  the  following  sessions, 
that  court  has  tne  power  further  to  respite  the 
hearing  of  the  appeal,  although  no  notice  or 
ground  of  appeal  have,  prior  to  such  sessions, 
been  served  upon  the  respondents.  Reg.  v.  Lan- 
easUire  (Justiees),  2  B.  C.  Rep.  153  ;  3  New 
Sess.  Cas.  37 ;  5  D.  &  L.  264 ;  17  L.  J.,  M.  C.  45 ; 
11  Jur.  1086. 

An  order  of  removal  of  a  pauper  having  been 
made,  notice  of  chargeability,  a  copy  of  the 
order  of  removal,  and  a  statement  of  the  grounds 
of  removal,  were  served  on  the  30th  of  August 
upon  the  officers  of  the  appellant  parish, 
who  applied  for,  and  on  the  19th  of  September 
received  a  copy  of  the  depositions.  Notice  of 
intention  to  commence  and  enter  an  appeal  at 
the  next  sessions  was  sent  on  the  1st  of  October. 
The  sessions  for  the  eastern  division  of  the 
county  began  on  the  15th  of  October ;  but  those 
of  the  western  division  (to  which  the  appeal 
belonged)  began  on  the  18th  of  October.  By 
the  practice  of  the  sessions,  eight  days'  notice  only 
of  appeal  was  required.  No  notice  of  the  grounds 
of  appeal  was  given  by  the  appellant  to  the  re- 
spondent parish  ;  but  on  behalf  of  the  former,  on 
the  first  day  of  the  sessions,  an  application  was 
made  to  the  court  to  enter  and  respite  the  said 
appeal  to  the  next  sessions  as  a  matter  of  rifjht, 
and  without  shewing  cause  for  such  delay.  The 
court  of  quarter  sessions  having  refused  to 
respite  the  appeal: — Held,  that  the  sessions 
were  right  in  refusing  to  enter  and  respite  the 
appeal ;  first,  because,  upon  the  proper  construc- 
tion of  the  4  &  5  Will.  4,  c.  76,  s.  81,  the  deliveiy 
of  grounds  of  appeal,  with  a  notice  of  appeal,  is 
as  valid  for  all  purposes  as  a  delivery  fourteen 
days  at  least  before  the  commencement  of  the 
sessions ;  secondly,  because  even  if  the  grounds 
of  appeal  must  be  delivered  fourteen  clear  days 
i  before  the  sessions,  still  the  justices  might,  in 
1  their  discretion,  refuse  to  enter  and  respite  ; 
'  3  D 
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and  thirdly,  because,  CYcn  if  thej  had  no  such 
discretion,  the  appellant  in  accordance  with  the 
practice  of  the  sessions,  might  have  delivered 
the  grounds  of  appeal  fourteen  clear  days  before 
the  sessions  began.  Jlrff,  v.  Sujtsex  {Jvatieet), 
4  B.  &  S.  966  ;  34  L.  J.,  M.  C.  69  ;  11  Jur., 
N.  8.  300  ;  11  L.  T.  740  ;  13  W.  R.  471— Ex.  Ch. 

Two  justices  made  an  order,  adjudging  the 
settlement  of  a  lunatic,  who  had  been  sent  to  an 
asylum,  to  be  in  the  township  of  H.,  in  the 
union  of  H.,  addressed  to  the  overseers  of  his 
township  and  the  guardians,  to  pay  the  expenses. 
The  overseers  and  the  guardians  separately 
appealed.  At  the  first  sessions  the  appear  of 
the  guardians  was  entered  and  respited,  that  of 
the  overseers  was  called  on.  The  sessions  refused 
to  hear  it,  on  the  ground  that  the  overseers  had 
no  locus  standi : — Held,  that  the  sessions  might 
in  their  discretion  regulate  the  time  of  hearing 
the  two  appeals,  so  as  to  secure  that  they  should 
be  heard  together,  and  justice  done ;  but  that 
they  were  bound  under  16  &  17  Vict,  c.  97,  s.  108, 
to  hear  the  appeal  of  the  overseers  of  ^he  town- 
ship, to  whom  at  all  events  the  statute  gave  an 
appeal.  Beg,  v.  Yorkthire,  WeH  Riding  (•/>/*- 
UcefT),  7  El.  &  Bl.  14  ;  26  L.  J.,  M.  C.  41  ;  3  Jur., 
N.  S.  132. 

On  appeal  against  an  order  of  removal,  both 
parties  attended  at  the  sessions,  full  notice  of 
appeal  having  been  given,  and  no  countermand. 
The  appellants  then  moved  to  enter  the  appeal, 
and  to  respite  it  on  the  ground  of  a  material 
witness  being  absent.  The  sessions  refused  to 
comply  with  the  motion,  unless  on  payment  of 
the  costs  of  the  day,  which  it  was  their  practice  to 
require  in  such  cases  ;  and  the  appeal  was  not 
entered : — Held,  that  the  sessions  exercised  a 
proper  discretion  in  refusing  to  respite,  and  that 
their  not  having  entered  the  appeal  was  im- 
material. Bex  V.  Monmouthshire  (jJ^utices),  1 
B.  &  Ad.  895. 

An  order  of  removal  was  served  on  13th  Sep- 
tember, 1858,  and  notice  of  appeal  on  2nd 
October,  1858.  By  the  rules  of  practice  at  tiie 
sessions,  ten  clear  days'  notice  of  trial  was  re- 
quired to  be  given  by  appellants.  No  notice  of 
trial,  nor  grounds  of  appeal,  were  served  before 
the  next  quarter  sessions,  which  were  held  on 
1 8th  October,  1858.  At  these  sessions  the  ap- 
pellants entered  and  respited  their  appeal.  On 
18th  December,  1858,  the  appellants  served  a 
notice  of  trial  of  the  appeal  at  the  quarter 
sessions  held  on  4th  January,  1859,  accompanied 
with  a  statement  of  the  grounds  of  appeal.  The 
appeal  was  heard  at  the  January  sessions,  and 
the  order  of  removal  was  quashed : — Held,  that 
the  sessions  bad  jurisdiction  to  adjourn  the 
hearing  of  the  appeal  from  the  October  to  the 
January  sessions ;  but  that  as  the  appellants 
had  had  time  to  bring  on  the  trial  of  the  appeal 
at  the  October  sessions,  the  better  course  would 
have  been  to  refuse  an  adjournment.  Reg,  v. 
Skirciiat,  2  El.  &  El.  185  ;  28  L.  J..  M.  C.  224  ;  5 
Jur.,  N.  S.  1010. 

Where  an  appellant  parish  admitted  the 
insufficiency  of  the  grounds  of  appeal  stated  in 
the  notice,  but  applied  for  an  adjournment  to 
deliver  fresh  grounds,  and  offered  to  pay  the  costs 
of  the  day,  the  magistrates  refused  to  direct  such 
adjournment,  and  confirmed  the  order ; — Held, 
that  the  court  would  not  interpose  to  order  con- 
tinuances to  1  c  entered,  and  the  appeal  to  be 
heard  on  its  merits.  Reg.  v.  Staffordshire 
(Jvstices^j  2  D.,  N.  S.  353  ;  12  L.  J.,  M.  C.  9. 


X.  Other  JIa tiers  of  Praetice, 


Prodnetioxi  of  Original  Order.] — It  is  not  an 

essential  preliminary  to  the  hearing  of  an  appeal 
against  an  order  of  removal,  that  the  original 
order  should  be  in  court.  Reg.  v.  Mancliester 
(^Recorder) J  16  Jur.  729, 


Appeal  Quashed  without  Produetum.] — 


On  an  appeal  being  called  on,  the  respondents 
objected  that  the  sessions  cotild  not  quash  it 
without  proof  of  the  original  order  of  removal. 
The  rule  of  sessions  was  that  appellants  must 
file  a  copy  of  the  order  with  the  clerk  of  the 
peace  ;  and  this  had  been  done  : — Held,  that  the 
sessions  might  be  justified  in  quashing  the  appeal, 
though  no  notice  had  been  given  to  produce  the 
original  order.    Reg,  v.  Stayley^  3  Q.  B.  357. 

Ezaminatioxi  of  Witneisei,  Keceiiity  of.] — 
The  respondents,  at  the  trial,  are  not  boond  to 
call  all  the  witnesses  examined  before  the  re- 
moving justices ;  it  is  sufficient  if  they  can  make 
out  a  prim&  facie  case  otherwise.  Reg.  y. 
Telrerto/t,  1  New  Sess.  Caa.  476  ;  6  Q.  B.  801. 

Voting  of  Jnstioea— DiiaUlity.]— On  an  appeal 
to  the  sessions  against  an  order  of  removal,  those 
justices  who  are  rated  to  the  relief  of  the  poor  in 
either  of  the  contending  parishes  cannot  vote. 
Rex  V.  Yarpole,  4  T.  R.  71. 

g.  Evidence. 

BemoTal  Order  made  without  CorroboratiTe 
Evidence — Evidence  on  Appeal.] — An  order  of 
removal  was  made  by  justices  in  respect  of  an 
aliened  settlranent  under  39  &  40  Vict.  c.  61,  s.  34, 
which  provides  that  an  order  of  removal  in  respect 
of  a  settlement  acquired  under  that  section  shall 
not  be  made  upon  the  evidence  of  the  person  to 
be  removed  without  such  corroboration  as  the 
justices  or  court  think  sufficient.  There  was  no 
corroborative  evidence  before  the  justices  who 
made  the  order.  Upon  appeal  to  the  qnarter 
sessions  against  the  order,  the  grounds  of  appeal 
were,  first,  that  the  pauper  had  not  acquired  a 
settlement  under  39  k,  40  Vict.  c.  61,  s.  34 ;  and 
secondly,  that  there  was  no  corroborative  evi- 
dence before  the  justices  who  made  the  order  of 
removal.  Corroborative  evidence  was  tendered 
on  behalf  of  the  respondents  at  the  sessions  and 
received  by  the  court,  who  considered  the  same 
sufficient,  but  quashed  the  order  of  removal  on 
the  ground  that,  as  a  matter  of  law  upon  the 
facts  proved,  the  pauper  had  not  acquired  a 
settlement  under  39  &  40  Vict.  c.  61,  s.  34 : — 
Held,  that  the  sessions  were  right  in  receiving 
the  corroborative  evidence,  but  that  (the  case 
being  govemefl  by  Reg.  v.  Brampton  Union,  S 
Q.  B.  D.  479),  they  were  wrong  in  holding  that 
the  settlement  was  not  acquired,  and  that  con- 
sequently  the  order  of  removal  must  stand  good. 
Reg.  v.  Abergavenny  Unions  6  Q.  B.  D.  31 ;  ,50 
L.  J.,  M.  C.  1  ;  43  L.  T.  602  ;  29  W.  R.  303  ;  45^ 
J.  P.  205. 

Secondary  Evidence  of  Bate-book.] — On  the 

trial  of  an  appeal  against  an  order  or  removal, 
the  appellants,  in  order  to  prove  a  settlement  by 
rating  in  a  third  parish,  served  a  subpoena  duces 
tecum  on  the  person  in  whose  possession  the 
rate-book  was  supposed  to  be,  and  also  gave  the 
respondents  a  notice  to  produce  the  rate-book. 
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The  witness  did  not  attend,  and  tbe  rate-book 
was  not  produced  : — Held,  that  parol  evidence  of 
a  rating  in  the  third  parish  was  not  admissible. 
Rrff,  V.  LlanfaetMy,  2  EL  &  Bl,  910  ;  2  C.  L.  R. 
230 ;  23  L.  J.,  M.  C.  33. 

Svidenee  of  Order.] — For  the  purpose  of  preying 
that  an  order  of  removal  had  been  quashed,  the 
appellants  put  in  evidence  the  original  sessions 
book,  being  a  paper  book,  containing  the  orders 
of  the  court,  made  up  and  record^  after  each 
sessions  by  the  clerk  of  the  peace,  from  minutes 
taken  by  him  in  court ;  which  book  he  stated  to 
be  the  record  of  the  proceedings.  It  was  headed 
at  each  sessions  with  the  usual  caption  of  the 
justices,  and  at  the  termination  of  the  proceedings 
was  signed,  "  By  the  court,  (A.  B.)  clerk  of  the 
peace."  No  other  record  was  kept  of  the  pro- 
ceedings of  sessions : — Held,  that  this  book  was 
properly  received  at  the  sessions  as  evidence  of 
the  order  in  question  which  was  contained  in  it. 
Reg,  V.  Yeaveley  or  Yeacelei/^  1  P.  &  D.  60 ;  8  A. 
&  E.  806  ;  1  W.,  W.  &  H.  614, 

On  appeal  against  an  order  of  removal,  it  is  the 
duty  of  the  appellants  to  produce  the  original 
order ;  and  if  it  is  in  the  hands  of  the  respondents, 
the  appellants  cannot  put  in  evidence  the  copy 
which  has  been  served  upon  them,  unless  they 
have  given  notice  to  the  respondents  to  produce 
the  original.  Heg,  v.  Siuiex  (JusticcB)^  9  D.  P. 
C.  125  ;  1  W.  P.  C.  47. 

On  appeal  against  an  order  for  the  maintenance 
of  a  pauper  lunatic,  under  8  &  9  Vict.  c.  126,  s.  62, 
it  is  no  valid  ground  of  objection  that  the  order 
of  justices  recited  in  the  order  of  maintenance 
adjudicating  the  pauperis  place  of  settlement, 
was  made  upon  hearsay  evidence  only;  such 
objection  being  cured  by  11  &  12  Vict.  c.  31, 
8.  3.  Reg,  v.  St,  Peter ^  Rarton'Upon^Ifumberj 
17  Q.  B.  630  ;  21  L.  J.,  M.  C.  23  ;  16  Jur.  1153. 

If  the  proof  of  a  pauper's  settlement,  before 
the  removing  justices,  consists  of  a  former  order 
of  removal  between  the  same  parishes  not  ap- 
pealed against,  parol  evidence  of  such  former 
order  is  inadmissible  until  the  original  is  ac- 
cqunted  for.  Rfg,  v.  MUdenJuill,  I  G.  &  D.  86  ; 
2  Q.  B.  519  ;  6  Jur.  535.    See  also  ante,  col.  1539. 

Of  Applioatlon  for  Copy  of  DepoiitioiiB.] — 
Upon  an  appeal  against  an  order  of  justices,  it 
became  necessary  to  prove  an  application  for  a 
copy  of  depositions,  under  11  &  12  Vict.  c.  31, 
s.  9.  The  only  application  which  had  been  made 
was  by  a  letter  which  was  not  produced,  and  no 
steps  had  been  taken  in  order  to  let  in  secondary 
evidence  of  its  contents.  The  copies  of  the  depo- 
sitions were  themselves  produced,  and  shewn  to 
have  been  sent  in  a  letter  by  the  magistrates' 
clerk : — Held,  that  the  sessions  were  right  in 
refusing  to  act  upon  parol  evidence  of  that 
application.  Reg.  v.  Yorkshire,  West  Ridiiig 
{Justices),  Scotland,  In  re,  15  Jur.  24. 

Settlement— Agreement  for  Lease.] — On  the 
trial  of  an  appeal  the  sessions  decided  that  there 
was  not  sufficient  proof  of  search  for  a  written 
agreement  by  P.  to  let  a  tenement  to  make 
secondary  evidence  of  its  contents  admissible, 
and  rejected  the  evidence,  subject  to  a  case,  by 
which  it  appeared  that  the  document  was  traced 
to  the  custcdy  of  P.,  and  that  a  witness  deposed 
that  he  asked  P.  if  there  was  such  an  agreement ; 
and  P,  answered,  "  I  cannot  say  for  a  certainty ; " 
and  that  P.  then  sent  his  clerk  and  witness  to  P.'s 


office  to  search,  which  they  did,  and  the  docu- 
ment was  not  found.  P.  was  not  called  as  a 
witness : — ^Held,  first,  that  the  decision  on  a 
point  of  this  kind  might  be  reviewed,  but  that 
the  onus  was  on  the  party  objecting  to  the 
decision.  Reg,  v.  Saffron  Hill,  1  El.  &  Bl.  93  ; 
22  L.  J.,  M.  C.  22  ;  16  Jur.  1139. 

Held,  secondly,  that  it  was  not  necessary  to 
call  P.  if  there  was  proof  of  the  search  having 
been  made  in  the  proper  place  of  deposit,  but 
that  it  did  not  appear  that  the  court  below  was 
not  wrong  in  deciding  that  it  was  not  proved 
that  the  office  was  the  proper  place  of  deposit, 
Ih.' 

Parol  Svidenoe  of  Deoeased  Panper.]-^ 

Neither  the  hearsay  of  a  pauper  who  is  dead,  nor 
his  ex  parte  examination  in  writing  taken  on  oath 
before  two  magistrates,  touching  his  settlement,  is 
admissible  evidence  of  such  settlement.  Rex  v. 
Ferry  IVystone,  2  East,  54. 

Deeision  on  Appeal — Finality.] — The 

grounds  of  removal  of  a  female  pauper  stated  a 
derivative  settlement  from  her  great-grandfather ; 
and  alleged  an  acknowledgment  of  that  settle- 
ment by  relief  given  to  her  great-g^ndmother, 
and  by  a  collateral  relation  having  been  removed 
to  the  parish.  On  the  trial  of  an  appeal  at  the 
sessions  against  the  removal,  the  respondents 
offered  evidence  to  shew  the  removal  to  the 
appellant  parish  of  another  collateral  relation, 
the  wife  of  a  grandson  of  the  common  ancestor, 
on  a  settlement  also  derived  from  him.  This 
evidence  was  objected  to,  but  received,  and  the 
question  of  its  admissibility  was  reserved : — 
Held,  first,  that  the  court  of  quarter  sessions  was 
prohibited,  by  s.  6  of  11  &  12  Vict.  c.  31,  from 
reserving  such  a  question  for  the  consideration  of 
the  Court  of  Queen's  Bench.  Reg,  v,  Ruyton,  1 
B.  &  S.  534  ;  30  L.  J.,  M.  C.  229 ;  7  Jur.,  N.  S. 
967.    See  also  Reg,  y.  Saffron  Hill,  supra. 

Held,  secondly,  that  the  evidence  was  receiv- 
able,   Ih, 

Power  to  Examine  Witnesses  Unable  to 
Travel.] — When  there  are  proceedings  pending 
at  sessions  on  a  removal  order,  and  a  material 
witness  is  unable  to  travel,  but  in  a  fit  state  to 
be  examined,  the  court  has  no  power  to  make  an 
order  for  his  examination  to  be  taken  for  the 
purpose  of  being  used  in  such  proceedings.  Kim'^ 
bolton.  Ex  parte,  5  L.  T.  347. 

h.  Costs  and  Expenses  durinfir  Suspension 

of  Order. 

Validity  of  Istne  of  DistraM  Warrant.] — An 

order  of  removal  was  suspended,  but  afterwards, 
the  pauper  having  died,  the  suspension  was 
taken  off,  and  an  order  was  made  for  costs  under 
35  Geo.  3,  c.  101,  s.  2,  upon  the  parish  to  which 
the  removal  was  made.  Neither  order  was 
appealed  against.  After  the  time  for  appeal  had 
expired,  applicatipn  was  made  to  a  magistrate 
for  a  distress  warrant,  the  costs  having  been 
demanded  and  not  paid.  On  the  hearing  it  was 
objected  that,  since  the  expiration  of  the  time, 
the  parish  to  which  the  removal  was  ordered  had 
discovered  that  there  had  been  a  five  years' 
residence  in  the  removing  parish  under  9  &  10 
Vict.  c.  66.  The  magistrate,  on  this  objection, 
refused  the  distress  warrant : — Held,  that  he  was 
bound  to  issue  it,  the  objection,  if  valid,  being 
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one  which  could  only  be  taken  by  appeal  against 
the  order  for  costs.  Williams^  Ex  parte^  2  El. 
&  Bl.  84  ;  22  L.  J.,  M.  C.  125  ;  17  Jur.  763. 

An  order  of  removal  was  made  and  suspended 
upon  the  7th  April,  and  served  upon  the  17th 
April,  1843.  The  pauper  had  resided  in  the 
appellant  parish  for  five  years  next  before  the 
making  of  the  order,  and  so  continued  to  reside, 
on  account  of  illness,  until  removed  by  another 
order  of  justices  on  the  29th  September,  1847, 
after  the  passing  of  the  9  &  10  Vict.  c.  66.  The 
parish  to  which  he  was  removed  then  appealed 
against  the  order  of  the  7th  April,  which  was 
held  to  be  too  late.  By  the  order  of  the  29th 
September,  1847,  the  justices  ordered  that  the 
respondent  should  pay  to  the  appellant  parish 
lOOZ.,  being  the  amount  of  charge  necessarily 
incurred  by  the  appellant  parish  in  consequence 
of  the  suspension  of  the  order  of  removal  of  the 
7th  April.  Upon  appeal  against  the  order  of  the 
29th  September,  it  was  quashed,  because  35  Geo. 
3,  c.  101,  s.  2,  does  not  give  such  expenses,  but  in 
case  of  the  death  or  removal  of  the  pauper ;  and 
here  the  pauper  was  not  dead,  nor  could  he  be 
considered  as  removed,  since  an  illegal  removal 
is  as  no  removal,  and  this  removal  was  illegal  by 
virtue  of  the  9  &  10  Vict.  c.  66.  Reg.  v.  Ched- 
grave,  12  Q.  B.  206";  4  New  Sess.  Cas.  69  ;  19  L. 
J.,  M.  C.  12  ;  14  Jut.  266. 

In  1860,  an  order  was  made  for  the  removal  of 
a  pauper  and  wife  from  the  parish  of  S.,  their 
place  of  settlement.  This  order  was  not  appealed 
against.  By  an  order  of  even  date  the  owier  of 
removal  was  suspended  by  reason  of  his  illness, 
and  he  thereupon,  with  his  wife,  resided  in  the 
parish  of  I.  till  his  death  on  the  13th  of  June, 
1861.  His  widow  continued  to  reside  there  till 
her  death,  unmarried,  10th  April,  1867.  She 
was  irremovable  for  one  year  after  her  husband^s 
death,  by  virtue  of  the  9  &  10  Vict.  c.  66,  s.  2. 
On  the  25th  March,  1866,  she  became  irremov- 
able under  28  k  29  Vict.  c.  79.  Both  she  and 
her  husband  had  received  relief  from  the  parish 
of  I.,  and  the  parish  of  S.  had  repaid  to  the 
parish  of  I.  the  cost  of  maintenance  down  to  the 
husband's  death.  On  the  30th  May,  1867,  an 
order,  confirmed  on  appeal  to  quarter  sessions, 
was  made  against  the  parish  of  S.  for  the  costs 
of  maintaining  the  wife,  incurred  by  reason  of 
the  suspension  of  the  order  of  removal  from  the 
13th  June,  1862,  down  to  the  25th  March,  1866  : 
— Held,  that  the  justices  had  power  to  make  the 
order  for  costs,  because,  under  35  Geo.  3,  c.  101, 
and  49  Geo.  3,  c.  124,  the  order  of  removal  was 
suspended  until  the  justices  were  satisfied  that 
the  order  might  be  safdy  executed  without 
danger  to  any  person,  the  subject  of  that  order  ; 
and  that  the  wife  being  such  a  person,  no  order  for 
costs  could  be  made  until  the  death  of  the  wife 
or  the  execution  of  the  order.  Beg,  v.  SculeoaU^ 
4  L.  R.,  Q.  B.  32  ;  38  L.  J.,  M.  C.  33 ;  19  L.  T. 
315  ;  17  W.  R.  100. 

BeooTery  of.] — The  costs  of  maintenance  of  a 
pauper,  while  remaining  in  a  parish  under  a 
suspended  order  of  removal,  may  be  recovered 
against  the  parish  to  which  he  is  adjudged  to 
belong,  by  an  order  of  two  justices,  under  4  &  5 
Will.  4,  c.  76,  s.  84.  Chedgrave  QOn'rseerg)^  In 
re,  4  New  Sess.  Cas.  310 ;  20  L.  J.,  M.  0.  23  ;  14 
Jur.  1092. 

An  order  of  removal  was  made  on  the  6th 
October,  1853,  and  a  copy,  with  notice  of  charge- 
ability,  was  duly  sent.    The  pauper  was,  at  the 


time  of  the  order,  pregnant,  and  could  not  be 
removed  under  the  order  till  the  9th  March,  1854. 
when  a  demand  was  made  for  the  costs  of  her 
maintenance  from  the  time  of  the  service  of  the 
copy  of  the  order.  Upon  an  information  for 
non-payment  of  those  costs: — Held,  first,  that 
11  &  12  Vict.  c.  43,  s.  35,  by  which  nothing  in 
the  act  shall  **  extend  to  any  warrant  or  order  for 
the  removal  of  any  poor  person,"  did  not  except 
from  the  operation  of  the  act  an  order  made 
upon  an  information  under  4  &  5  Will.  4,  c  76, 
s.  84,  and  therefore  the  information  must  be  laid 
within  six  months,  in  pursuance  of  11  &  12  Vict, 
c.  43,  s.  11.  Cullvmpton  (^Overseer)  v.  Brighton 
(iOverseer%  7  Jur.,  N.  S.  163  ;  8.  C,  nom.  If  ill  ▼. 
Thorncroft,  3  El.  &  El.  257  ;  30  L.  J.,  M.  C.  52  ; 
3  L.  T.  318  ;  9  W.  R.  96. 

Held,  secondly,  that  4  &  5  Will.  4,  c.  76,  s,  84, 
did  not  apply  where  the  removal  was  delayed  by 
the  illness  of  the  pauper ;  and  therefore,  if  the 
information  had  been  laid  within  six  months, 
the  removing  parish  could  only  have  recovered 
the  costs  of  maintenance  for  twenty-one  days 
after  the  service  of  notice  of  chargeabilitr. 
lb. 


Wrongfiil  Order.] — On  the  12th  March, 


1862,  a  township  comprised  in  a  union  obtained 
an  order  for  the  removal  of  a  pauper  who  had 
resided  in  the  union  for  three  years  next  before 
the  application  for  the  order.  The  order  was 
executed,  and  there  was  no  appeal : — Held,  that 
the  removal  being  illegal,  the  removing  town- 
ship could  not  recover,  under  4  &  5  Will.  4,  c.  76, 
s.  84,  the  expense  of  maintaining  the  pau{)er 
from  the  time  of  sending  notice  of  chargeabiUty 
to  the  time  of  removal.  SaJford  QOterseer*)  v. 
ManeJtestcr  (^Oterseeri),  3  B.  &  S.  599  ;  32  L.  J., 
M.  C.  107  ;  9  Jur.,  N.  S.  821  ;  7  L.  T.  823. 

Bemoval  of  Order.] — When  a  judge's  order  or 
a  rule  of  court  is  made  under  s.  18  of  12  &  13 
Vict.  c.  64,  for  the  removal  of  an  order  of  sessions 
into  the  Queen's  Bench,  for  enforcing  it,  it  is  not 
necessary  that  a  certiorari  should  issue  to  remove 
the  order.    Hawker  v.  Field,  20  L.  J.,  M.  C.  41. 

4.  Unlawfully  PBocuBiKa  Removals. 

An  indictment  is  not  maintainable  against  an 
overseer  for  removing  a  pauper  under  an  order 
made  in  pursuance  of  4  &  5  Will.  4,  c.  76,  s.  79, 
after  it  has  been  confirmed,  on  appeal,  by  the 
sessions,  subject  to  a  case  for  the  opinion  of  the 
Queen's  Bench,  and  before  the  final  determina- 
tion of  it  by  that  court ;  it  not  being  stated  that 
the  removal  was  effected  by  fraud,  force,  or 
menace.  Reg.  v.  Cooper,  3  New  Sess.  Cas.  346  ; 
18  L.  J.,  M.  C.  16  ;  13  Jur.  99. 

Upon  motion  for  a  criminal  infonnation 
against  overseers  for  alleged  misconduct  in  in- 
ducing a  pauper  to  remove  to  another  parish, 
the  court  refused  the  application,  as  no  circum- 
stances were  shewn  requiring  its  prompt  inter- 
ference, and  left  the  parties  to  their  remedy  by 
indictment.  Reg.  v.  Jennings,  1  New  Sess.  Cas. 
488 ;  2  D.  &  L.  741  ;  14  L.  J.,  M.  C.  57  ;  9  Jur. 
448. 

A  widow  resided  with  her  husband  for  five 
years  in  the  parish  of  M.,  and  having  applied  for 
relief,  was  told  by  one  of  the  pari£  officers  of 
M.  that  B.  was  her  parish ;  and  with  money  then 
furnished  her  by  him  she  went  to  B.,  and  was 
there  received  into  the  workhouse,  where  she  re- 
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maincd  for  three  weeks.  After  leaving  the  work- 
house she  remained  in  the  house  of  her  mother 
in  B.  for  about  three  months,  and  received  relief 
during  that  time,  except  for  about  three  weeks. 
Subsequently  she  returned  to  M.,  and  becoming 
chargeable^  an  order  was  obtained  for  her  removal 
to  B. : — Held,  that  the  court  would  not  infer  an 
Illegal  intent  on  the  part  of  the  parish  officers  of 
M.  to  make  the  pauper  chargeable  to  B.  within  the 
9  &  10  Vict.  c.  66,  s.  6,  but  that  if  the  sessions, 
upon  re-hearing  the  case,  were  to  draw  that  con- 
clusion (as  they  afterwards  did),  Uien  that  the 
pauper's  going  to  and  remaining  in  B.  did  not 
cause  a  break  in  the  previous  five  years*  residence 
in  M.,  and  consequently  that  she  was  irremovable 
to  B.  under  9  &  10  Vict.  c.  66,  s.  1.  Reg,  v. 
St,  Marylehtme,  16  Q.  B.  299 ;  20  L.  J.,  M.  C. 
173. 

5.  Unlawfully  RETURNiNa  aptkb  Removal. 

A  conviction  stat^id  that  a  party  having  been 
brought  before  a  justice  upon  an  information 
charging  him  with  having  unlawfully  returned 
to  his  parish  without  a  certificate,  from  which 
he  had  been  legally  removed,  confessed  himself 
guilty  of  the  offence  : — Held,  that  the  conviction 
was  good  on  the  face  of  it  without  stating  in 
it  an  express  act  of  vag^ncy,  it  being  neces- 
sary for  the  party  convicted  to  shew  in  his 
defence  that  he  had  a  sufficient  excuse  for 
returning,  and  that  he  did  not  return  in  a 
state  of  pauperism.  Manti  v.  Daii-vers,  3  B.  & 
A.  103. 

VI.   RELIEF  AND  MAINTENANCE  OF 

PAUPERS. 

1.  Generally. 

Jarisdiotion  of  Jiutioes.] — ^An  order  for  relief 
of  an  adult  unable  to  work  issued  under  4  &  5 
Will.  4,  c.  76,  s.  27,  to  the  guardians  of  the  union 
by  the  justices,  without  previously  summoning 
and  hearing  them,  or  the  guardians  or  overseers 
of  the  parish  to  which  the  poor  person  belongs, 
is  illegal,  though  a  summons  and  hearing  are 
not  in  terms  required  by  the  act.  Beg,  v.  Ti^t- 
JU'HS  Vni^m  (^Quardiafui),!  Q.  B.  690;  2  NewSess. 
Cas.  82  ;  14  L.  J.,  M.  C.  148  ;  9  Jur.  660. 

Befosal  to  Admit— Convietion.]— By  4  &  5 

Will.  4,  c.  76,  s.  98,  any  person  who  wilfully 
neglects  or  disobeys  any  rules  of  the  com- 
missioners shall,  upon  conviction,  forfeit  any 
sum  not  exceeding  5Z. ;  and  by  s.  215  of  the  Con- 
solidated Orders  of  the  Poor  Law  Commissioners, 
r.  6,  which  describes  the  duties  of  relieving  offi- 
cers, they  are  directed,  "  in  every  case  of  sudden 
or  urgent  necessity,  to  afford  such  relief  to  the 
destitute  person  as  may  be  requisite,  either  giving 
such  person  an  order  for  admission  into  the  work- 
house, and  conveying  him  thereto  if  necessary,  or 
by  affording  him  relief  out  of  the  workhouse  :" 
— Held,  that  the  relieving  officer  has  no  absolute 
discretion  in  deciding  what  is  a  case  of  urgent 
necessity ;  and  a  relieving  officer  having  refused 
relief  in  an  alleged  case  of  urgent  necessity,  and 
being  convicted  for  such  refusal,  the  court,  being 
of  opinion  that  the  convicting  justice  was  right 
in  his  view  of  the  facts,  refused  to  quash  the 
conviction.     (Jlark  v.  JosUn^  27  L.  T.  762. 

BelmburMment  of  Ezpensei — Implied  Con- 
tracts.]— Parish  officers  are  bound  to  take  care 


of  casual  poor ;  and  if  a  person,  not  a  parish 
officer,  takes  care  of  a  person  coming  within 
that  description,  and  for  whom  the  parish  offi- 
cers would  be  liable  to  provide,  he  has  a  right 
to  recover  against  them  the  expenses  incurred 
on  such  occasion.  Simmojis  v.  Wilmottj  3  Esp. 
91. 

A  pauper,  whose  settlement  was  in  the  parish 
of  A.,  resided  in  the  parish  of  B.,  and  whilst 
there  received  relief  from  the  parish  of  A.,  which 
relief  was  afterwards  discontinued,  the  overseers 
objecting  to  pay  any  more  unless  the  pauper 
removed  into  his  own  parish.  The  pauper  was 
subsequently  taken  iU,  and  attended  by  an 
apothecary,  who,  after  attending  him  nine 
weeks,,  sent  a  letter  to  the  overseers  of  A.,  upon 
the  receipt  of  which  they  directed  the  allowance 
to  be  renewed,' and  it  was  continued  to  the  time 
of  the  pauper's  decease : — Held,  that  the  over- 
seers of  A.  were  liable  to  pay  so  much  of  the 
apothecary's  bill  as  was  incurred  after  the 
receipt  of  the  letter,  Paynter  v.  Williams,  1  0. 
&  M.  810  ;  3  Tyr.  894. 

Where  a  pauper  had  his  leg  accidentally 
fractured  in  one  parish,  and  was  conveyed  to 
the  next  house  in  an  adjoining  parish,  and  was 
confined  there  and  visited  by  the  overseer, 
and  attended  by  the  surgeon  who  attended 
the  parish  poor,  with  the  knowledge  of  the 
overseer : — ^Held,  that  the  surgeon  might  have 
an  action  against  the  overseer  for  the  expenses 
of  the  cure,  for  there  was  not  any  obligation 
against  the  parish  where  the  accident  happened 
to  pay  these  expenses,  and  the  overseer's  know- 
ing of  and  not  repudiating  the  surgeon's  at- 
tendance was  equivalent  to  a  request.  Lamb 
V.  JBuncPj  4  M.  &  S.  276.  See  per  Alderson, 
B.,  in  Hawtayiie  v.  Bmirrte^  7  M.  &  W.  600. 

The  law  will  not  raise  an  implied  promise  in 
the  parish  where  a  pauper  is  settled,  to  reimburse 
the  money  laid  out  by  another  parish  in  which 
he  happened  to  be,  in  providing  necessary 
medical  assistance  for  him.  Atkins  v.  Banweil, 
2  East,  505. 

A  pauper  met  with  an  accident  in  the  parish 
of  A.,  and  was  wrongfully  removed  (but  with 
her  own  consent)  to  the  parish  of  B.,  to  which 
she  belonged  : — Held,  that  being  casual  poor  in 
A.,  the  overseers  of  that  parish  were  liable  (with- 
out an  express  promise)  to  pay  the  expenses  of 
her  cure  in  the  parish  of  B.  Tonuinson  v. 
Bentall,  8  D.  &  R.  493  ;  5  B.  &  C.  738. 

A  deputy  overseer,  or  even  a  mere  stranger, 
directing  a  surgeon  to  attend  a  pauper  is  liable 
to  pay  his  bill.  Watling  v.  Walters,  1  C.  &  P. 
132. 


EzprsM  Promise.] — Where  a  pauper,  residing 
in  the  parish  of  A.,  received  during  illness  a 
weekly  allowance  from  the  parish  of  B.,  where 
he  was  settled : — Held,  that  an  apothecary,  who 
had  attended  the  pauper,  might  maintain  an 
action  for  the  amount  of  his  bill  against  the 
overseer  of  B.,  who  expressly  promised  to  pay 
the  same.     Wing  v.  Mill,  1  B.  &  A.  104, 

A  pauper  having  casually  met  with  an  accident 
in  a  parish,  the  surgeon  of  the  parish  attended 
him,  and,  in  the  progress  of  the  cure,  one  of  the 
overseers  of  the  parish  to  which  the  pauper  be- 
longed called  on  the  surgeon,  and  desired  him 
"  to  take  care  of  the  pauper,  and  do  what  he 
could  for  him,"  and  added,  that  "  he  would  see 
him  paid  ; "  and  on  a  subsequent  application  by 
the  parish  officers,  after  the  pauper  was  removed 
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to  his  own  parish,  the  overseer  said,  "  if  it  was 
right  that  they  should  pay  the  surgeon's  bill, 
they  would : " — Held,  in  an  action  against  the 
overseer  by  the  surgeon  for  the  amount  of  his 
bill,  that  there  was  no  legal  obligation  on  the 
part  of  the  former  to  pay  such  amount.  Oent 
V.  Tompkins,  1  D.  &  R.  541  ;  5  B.  &  C.  746,  n. 

Liability  of  ICaster  for  Servant.] — ^A  servant, 
whose  limb  is  fractured  by  a  fall,  when  sitting 
on  the  shafts  of  his  master's  waggon,  is  a  casual 

gauper  in  the  parish  where  the  accident 
appens ;  and  must  be  supported  and  cured  at 
their  expense,  and  not  at  that  of  his  master. 
yetoby  V.  WUUhire,  4  Doug.  284 ;  2  Esp.  739. 
And  see  Wennall  v.  Adney,  3  B.  &  P.  247. 

BeeoTery  of  Expenses  —  Valuable  Beenrity, 
what  is.] — ^A  judgment  is  a  valuable  security 
within  12  &  13  Vict.  c.  103,  s.  16,  and  a  pauper 
who  has  judgment  signed  in  his  favour  at  the 
time  of  being  in  receipt  of  parish  relief,  is  liable 
to  reimburse  the  guaidians  the  amount  of  relief 
granted  within  twelve  months.  We*t  Ham 
XChiardians)  v.  Ovens,  8  L.  R.,  Ex.  37  ;  42  L,  J., 
M.  C.  29  ;  27  L.  T.  616  ;  21  W.  R.  143. 

Legacy.] — An  assignment  out  of  a  legacy 

by  the  Court  of  Chancery  was  granted  to  defray 
the  expenses  of  a  pau|)er.  Cuhleyj  In  re,  21 
W.  R.  170. 

Order  on  FogitlTe's  Property.]— An  order  of 
two  justices,  founded  on  5  Geo.  1,  c.  8,  should 
state  how  much  of  the  goods  or  rents  of  the 
fugitive  should  be  seized  by  the  parish  officers ; 
and  the  subsequent  order  of  confirmation  by  the 
sessions  should  specify  the  quantum  of  relief  to 
be  appropriated  out  of  the  goods  and  rents  so 
seized,  and  limit  a  period  for  such  appropriation ; 
supposing  such  prospective  order  to  be  good,  and 
that  the  order  is  not  to  be  confined  to  the  dis- 
charge of  expenses  already  incurr^  by  the 
parish*  Stable  v.  Dixon,  6  East,  163  ;  2  Smith, 
278. 

Action  by  Guardians — ^Aoooimts.] — ^An  action 
cannot  be  maintained  by  the  guardians  of  the 
poor  of  a  union  in  respect  of  relief  afforded  to 
the  non-resident  poor  of  the  latter  union,  unless 
the  accounts  of  such  relief  have  been  transmitted 
quarterly,  in  conformity  with  the  orders  of  the 
poor  law  board,  notwithstanding  that  the  relief 
was  duly  ordered  and  never  countermanded. 
Wucomhc  Union  (^Guardians)  v.  Eton  Union 
COvi^rdiiins^  1  H.  &  N.  687  ;  26  L.  J.,  M.  C.  97. 

2.  Relief  by  Relations. 

Oenorally.]— The  43  Eliz.  c.  2,  s.  7,;  only 
extends  to  natural  relations,  and  not  to  relations 
in  law.  Hi'x  v.  Kempson,  1  Bott's  P.  L.  373 ; 
Jtex  V.  Benoire,  2  Ld.  Raym.  1454. 

Brothers.] — There  is  no  legal  obligation  on 
one  brother  to  maintain  another,  so  as  to  make 
the  omission  indictable.  Ilex  v.  SmitJi,  2  C.  & 
P.  449. 

Husband  and  Step-Children.]  —  A  husband 
was  not  bound  before  4  &  5  Will.  4,  c.  71,  s.  57, 
to  maintain  his  wife's  children  by  a  former  hus- 


band.    Tubb  V.  IlarrUon,  4  T.  R.  118 ;    S.  -P., 
Cooper  V.  Martin,  4  East,  76. 

Father's  Executor.] — A  father  may  leave  his 
children  without  a  maintenance,  and  the  parish 
has  no  remedy  against  the  executor.  Hmdins 
V,  Goldfrapf  5  Ves.  444, 

Order  upon  Son  for  Kaintenaaoe  of  Father — 
Venue.] — An  order  of  two  justices  of  the  comity 
of  K.,  aiter  reciting  that  upon  application  by  the 
churchwardens  and  overseers  of  the  parish  A  M., 
in  the  coimty  of  E.,  to  have  an  order  made  on 
G.,  of  the  parish  at  M.,  in  the  same  county,  to 
maintain  his  father,  and  that  G.  had  appeared, 
adjudicated  that  the  father  was  unable  to 
support  himself,  and  that  G.  was  a  person  of 
sufficient  ability,  &c.,  and  then  proceeding  to 
order  that  G.  should  pay  a  weekly  sum : — Held, 
before  31  &  32  Vict,  c  122,  s.  36,  that  it  suffi- 
ciently appeared  that  G.  was  dwelling  within 
the  jurisdiction  of  the  justices,  as  the  words  ^  of 
the  parish  of  M.,"  used  by  the  churchwardens, 
signified  that  he  dwelt  there ;  and  the  justices 
haid  adopted  those  words,  and  so  adjudicated 
that  he  there  dwelt,  by  making  their  order  upon 
*'  the  said  G."  Ilea.  v.  Tbke,  3  N.  &  P.  323  ;  8 
A.  &  E.  227  ;  1  W.,  W,  &  H.  281. 

Chrandparents  and  Chrandchildren.] — ^Under  43 
Eliz.  c.  2,  s.  7,  the  grandfather  and  grandmother 
may  be  called  upon  to  maintain  a  pauper  grand- 
child  not  able  to  work.  Betan  v.  JPAfahon,  28 
L.  J.,  Mat.  127  ;  5  Jur.,  N.  S.  686. 

Suit  to  Avoid  Liability.] — If  a  father,  who, 
in  virtue  of  his  possible  liability  under  this 
statute  to  maintain  his  grandchildren,  is  entitled 
to  maintain  a  suit  for  the  purpose  of  obtaining  a 
decree  annulling  his  child's  marriage,  dies  pend- 
ing such  a  suit,  neither  the  mother  nor  the 
father's  executor  can  revive  the  abated  suit ; 
the  mother,  because  she  had  no  interest  in  the 
suit  when  it  commenced  :  the  executor,  because 
the  statutory  liability  is  merely  personal.     lb. 

Grandmother  with  Separate  Estate  not  Liable 
if  Grandfather  AIItcJ — ^A  woman  whose  hus- 
band is  alive  is  not  liable  under  the  Poor  Law 
Acts  to  contribute  to  the  support  of  her  grand- 
children, even  though  she  nas  separate  estate 
and  is  able,  independently  of  her  husband,  to 
support  them.  Coleman  v.  Birmingluim  QOrer- 
seer*),  6  Q.  B.  D.  616  ;  50  L.  J.,  M.  C.  92 ;  44 
L.  T.  578  ;  29  W.  R.  715  ;  45  J.  P.  521. 

Grandchildren  not  Compelled  to  Support  Grand- 
father.]— By  43  Eliz.  c.  2,  s.  7,  the  father  and 
grandfather,  and  the  mother  and  grandmother, 
and  the  children  of  every  poor,  old,  blind,  lame, 
and  impotent  person  or  other  poor  person  not 
able  to  work,  being  of  sufficient  ability,  shall  at 
their  own  charges  relieve  and  maintain  every 
such  poor  person,  &c. : — Held,  that  the  word 
'^  children  "  does  not  include  grandchildren,  and 
therefore  that  a  grandchild  cannot  be  compelled 
to  suppoi-t  his  grandfather.  Mannd  v.  Mason,  9 
L.  R.,  Q.  B.  254 ;  43  L.  J.,  M.  C.  62  ;  29  L.  T. 
837  ;  22  W.  R.  265. 

Sufficiency  of  Order.] — An  order,  directing  a 
person  to  pay  a  weekly  sum  for  the  maintenance 
of  his  grandsons,  is  good,  without  stating  that 
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their  father  is  unable,  absent  or  dead.    Jtex  v. 
CornUh,  2  B.  &  Ad.  498. 

An  order  of  justices,  made  on  M.,  for  the  main- 
tenance of  A.,  B.,  and  C,  his  three  grandchil- 
dren, directed  the  payment  of  6«.  a  week  for 
that  purpose,  for  and  daring  so  long  a  time  as 
they  should  be  chaigeable  to  the  parish  : — Held, 
that  the  order  was  bad,  first,  because  the  words 
*'  not  able  to  work,"  used  in  the  43  Eliz.  c.  2, 
a.  7,  and  the  word  "  chargeable,"  in  the  order, 
are  not  convertible  terms ;  secondly,  because 
the  adjudication  ought  to  have  been  made  with 
respect  to  each  child  individually.  Reg,  v. 
Martin,  5  Q.  B.  591 ;  D.  &  M.  500  ;  1  New  Sess. 
Cas.  69  ;  13  L.  J.,  M.  C.  85  ;  8  Jur.  57. 

^—  Allowanee  to  Daughter.]  —  An  order 
upon  a  father  to  make  his  daughter  an  allow- 
ance, must  state  that  she  is  either  poor  or 
likely  to  become  chargeable  to  the  parish.  St, 
Andrew's  Undersliaft  v.  Mejidez  de  Breta,  1  Ld. 
Baym.  699. 

Katnre  of  Offenee.] — A  bankrupt,  who  had 
obtained  an  order  of  protection,  under  12  & 
13  Vict.  c.  106,  8. 112,  was  arrested  on  a  warrant 
of  commitment,  for  not  obeying  an  order 
made  on  him  under  43  Eliz.  c.  2,  s.  7,  for  pay- 
ment of  a  weekly  sum  to  the  guardians  of  a 
union  for  the  support  of  his  mother: — Held, 
that  the  process  under  which  he  was  arrested  was 
of  a  criminal  nature,  and  not  for  a  debt ;  and  that 
he  was,  therefore,  not  protected  from  arrest  u'nder 
12  &  13  Vict.  c.  106,  8.  113.  Bancroft  v.  Mit- 
cliell,  2  L.  R.,  Q.  B.  649  ;  36  L.  J.,  Q.  B:  257  ; 
16  L.  T.  558 ;  15  W.  R.  1132  ;  8  B.  &  S.  558. 


3.  Neglect  to  Maintain,  and  Desebtion 

OF  Families. 

Of  Wife  by  Husband  —  Chargeability  to 
Constitato  Offence.] — ^To  constitute  the  offence 
of  desertion,  under  5  Geo.  4,  c.  83,  s.  3,  there 
must  be  a  chargeability  of  the  wife  or  children 
consequent  on  the  running  away,  and  the  offence 
is  not  completed  until  clmrgeability ;  thei'efore, 
it  is  sufficient,  under  11  &  12  Vict.  c.  43,  s.  11,  if 
the  information  is  laid  within  six  months  of  the 
chargeability.  Iteeve  v.  Yeaten,  1  H.  &  N.  435  ; 
31  L.  J.,  M.  C.  241  ;  8  Jur.,  N.  S.  751  ;  10  W.  R. 
779. 

A  man  leaving  his  wife  cannot  be  treated 
as  a  rogue  unless  the  wife  has  become  actually 
chargeable.  Heath  v.  IleapCf  1  H.  &  N.  478  ; 
26  L.  J.,  M.  C.  49. 


-Knowledge  of  Chargeability.  ]— A  husband 


although  he  himself  has  been  guilty  of  adultery 
since  her  departure.  Jlex  v.  Flintan,  1  B.  &  Ad. 
227. 

A  husband  is  not  liable  to  be  ordered, 
under  31  &  32  Vict.  c.  122,  s.  33,  to  maintain  a 
wife  with  whom  he  has  ceased  to  cohabit  in 
consequence  of  her  adultery,  ddley  v.  Char' 
man,  7  Q.  B.  D.  89  ;  50  L.  J.,  M.  C.  Ill  ;  46  L.  T, 
28  ;  29  W.  R.  803  ;  45  J.  P.  768. 

Befkual  to  Support  Wife — Evidence  of.  ] — 


and  a  wife  separated  by  mutual  consent,  the 
latter  being  left  in  possession  of  sufficient  means 
for  her  support.  These  being  exhausted,  she 
became  chargeable  to  the  parish,  but  there  was 
no  evidence  of  knowledge  of  his  wife's  charge- 
ability  on  the  part  of  the  husband,  who  in  the 
meantime  had  committed  bigamy  :  —Held,  that 
he  could  not  be  convicted  as  a  rogue  and  a 
vagabond,  under  5  Geo.  4,  c.  83.  Sweeney  v. 
Spooner,  3  B.  &  S.  329 ;  32  L.  J.,  M.  C.  82  ; 
9  Jur.,  N.  S.  691  ;  7  L.  T.  623  ;  11  W.  R.  264. 


When  Wife  commits  Adultery.]— A  man 


is  not  liable  to  the  penalty  of  5  Geo.  4,  c.  83,  s.  3, 
for  neglecting  and  refusing  to  maintain  his  wife, 
where  she  has  left  him  and  committed  adultery ; 


Upon  conviction  of  a  man  for  wilfully  refusing  or 
neglecting  to  maintain  his  wife,  a  case  was  stated. 
The  statement  was,  that  it  appeared  on  the 
hearing  that  the  appellant,  on  a  former  occa- 
sion, his  wife  having  before  that  been  relieved 
by  the  parish,  while  living  apart  from  him,  had 
been  summoned,  and  had  then  promised  to  make 
her  a  weekly  allowance,  which  he  had  since 
failed  to  do,  and  the  wife  had  been  supported 
by  the  parish  since  then.  That,  at  the  hearing 
on  which  the  conviction  appealed  against  took 
place,  he  offered  to  repay  what  the  parish  had 
paid,  and  to  receive  his  wife ;  that  evidence  was 
given,  to  the  satisfaction  of  the  magistrates, 
that  he  had  ill-used  his  wife,  who  thereupon 
refused  to  live  with  him ;  that  he  undeitook  to 
treat  her  kindly ;  that  the  magistrates  were 
satisfied  that  he  had,  for  a  length  of  time,  neg- 
lected to  support  her,  and  that  the  offer  to 
receive  her  back  was  only  to  screen  himself  from 
the  consequence  of  the  neglect : — Held,  that  the 
conviction  was  wrong,  for  that,  assuming  the 
fact  of  ill-usage  sufficient  to  constitute  a  ground 
for  the  wife's  refusal  to  live  with  the  husband, 
there  was  no  evidence  of  a  refusal  to  support 
her.  Flannagan  v.  Bislwp  Wear  mouth  QOver^ 
seers),  8  El.  &  Bl.  451  ;  27  L.  J.,  M.  C.  46  ; 
3  Jur.,  N.  S.  1103. 

A  man  having  been  summoned  under  the 
31  &  32  Vict.  c.  122,  s.  33,  it  appeared  that 
his  wife  had  left  him  sixteen  years  before  on 
account  of  his  ill-usage,  from  the  effects  of 
which  she  was  still  suffering ;  and  she  had  ' 
lately  received  parish  relief  and  was  still  charge- 
able. The  husband  had  not  contributed  to  her 
support  during  the  separation,  but  had  applied 
to  her  to  return  to  cohabitation.  At  the  hearing 
he  offered  to  receive  her  back  at  his  house,  and 
promised  not  to  ill-use  her.  But  she  refused  to 
return  on  account  of  the  brutality  which  she  had 
previously  received.  The  justices  were  satisfied 
by  evidence  that  it  was  dangerous  to  the  health 
of  the  wife  to  return  to  cohabitation  ;  and  they 
made  an  order  on  the  husband  to  pay  a  weekly 
sum  towards  the  relief  of  the  wife  : — Held,  that 
the  order  was  rightly  made,  notwithstanding  the 
husband^s  offer,  as  the  justices  had  found,  in 
effect  (which  was  a  question  for  them),  that  the 
wife  was  justified  in  leaving  and  refusing  to 
return  to  the  husband's  house.  Thomas  v.  Alsoj), 
5  Ji.  R.,  Q.  B.  151  ;  39  L.  J.,  M.  C.  43  ;  21  L.  T. 
715;  18W.  R.454. 

Befasal  of  Jastioes  to  hear  Case — ^Effect 

of.]— On  complaint  against  a  party  for  refusing 
to  maintain  his  wife,  the  party  charged  being 
called  upon  by  the  justices  in  petty  sessions  to 
shew  cause  for  his  refusal,  denied  being  married 
to  the  woman,  and  produced  some  evidence  in 
support  of  such  denial ;  and  he  threatened  the 
magistrates  with  an  action  if  they  committed 
him.  The  complainants  offered  evidence  of  a 
Gretna-green  marriage  ;  but  the  justices  refused 
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to  hear  it,  and  dismissed  the  summons,  saying, 
that  they  would  not,  on  this  application,  try  a 
disputed  marriage,  alleged  to  have  taken  place 
out  of  the  country,  and  that  the  parties  ought  to 
try  it  in  the  ecclesiastical  court : — Held,  that  the 
justices  could  not,  under  these  circumstances, 
refuse  to  hear  the  case  through  ;  and  a  man- 
damus was  granted,  requiring  them  to  hear  the 
complaint.  Rex  v.  Cumberland  (Justices),  4  A. 
k  E.  695. 


Limit  of  Time  for  Proceedings.] — When  a 


man  runs  away  from  his  wife,  and  she  thereby 
becomes  chargeable  to  the  parish  at  a  subsequent 
date,  the  six  months  to  bar  an  information 
against  him  begin  to  run  from  the  date  of  her 
becoming  chargeable,  and  not  from  the  date  of 
his  running  away.  Ilefi^ce  v.  YeateSy  1  H.  &  N. 
435  ;  31  L.  J.,  M.  C.  241  ;  8  Jur.,  N.  S.  751 ;  10 
W.  R.  779. 

Desertion  of  ChildrenJ^The  provision  in  5 
Geo.  4,  c.  83,  s.  3,  applies  to  the  desertion  of 
legitimate,  and  not  to  illegitimate,  children. 
n/'ff,  V.  Maude,  2  D.,  N.  S.  58  ;  11  L.  J.,  M.  C. 
120  ;  6  Jur.  646. 


Complaints— By  Overseer.]  —  Before  the 


31  &  32  Vict.  c.  122,  s.  33,  upon  a  complaint  by 
an  assistant  overseer  of  a  parish  situate  in  a  poor 
law  union  that  a  man  had  deserted  his  wife  and 
family,  leaving  them  chargeable  to  such  parish, 
it  was  no  objection  that  the  guardians  had  not 
sanctioned  the  application.    Jlcff,  v.  Mhrhovse, 

32  L,  J.,  M.  C.  90  ;  7  L.  T.  721  ;  11  W.  R.  316. 


Apprehension.] — ^A  constable  is  not  liable 


to  conviction  for  refusing  to  apprehend,  without 
a  warrant,  at  the  request  of  the  relieving  officer  of 
a  parish,  a  man  charged  by  the  officer  with  hav- 
ing wilfully  neglected  to  support  his  wife,  and 
caused  her  to  become  chargeable  to  the  parish  ; 
the  person  so  charged  not  being,  even  if  guilty, 
found  offending  within  the  meaning  of  s.  6  of  5 
G  eo.  4,  c.  83.  Horley  v.  Ilogerg,  2  El.  &  El.  674  ; 
29  L.  J.,  M.  C.  140 ;  6  Jur.,  N.  S.  605 ;  8  W.  R. 
392. 


By  Widow  retnming  to  her  Besidence.  ]— 


A  widow,  who  obtains  an  order  for  admission  to  a 
union  for  herself  and  two  children,  and  takes 
the  children,  with  the  order,  from  her  usual 
place  of  residence  to  the  gate  of  the  union,  and 
leaves  them  there  with  the  order,  and  after- 
wards returns  to  her  residence,  is  not  a  person 
who  runs  away  leaving  her  children  chargeable 
on  the  parish.  Cavihridge  Union  (^Ghiardians) 
V.  Power.  10  C,  B.,  N.  S.  99  ;  30  L.  J.,  M.  C. 
241 ;  7  Jur.,  N.  S.  1303 :  4  L.  T.  323  ;  9  W.  R. 
636. 


Evidenoe.] — Proceedings  by  guardians  of 


the  poor  before  justices  against  a  husband,  to 
compel  him  to  maintain  a  child  which,  although 
bom  of  his  wife  in  wedlock,  he  refuses  to  maintain 
on  the  ground  that  he  is  not  its  father,  are  not 
"  proceedings  instituted  in  consequence  of  adul- 
tery," within  the  meaning  of  the  Evidence 
Further  Amendment  Act,  1869  (32  &  33  Vict, 
c.  68),  s.  3,  so  as  to  make  his  evidence  admissible 
to  prove  non-access  to  his  wife,  and  thereby 
bastardize  the  child.  Nottingliam  Union  (^Guar- 
dians) V.  TowMnton,  4  C.  P.  D.  343 ;  48  L.  J., 
M.  C.  171. 


Before  the  passing  of  31  &  32  Vict.  c.  122, 
s.  33,  upon  an  information  against  a  person  able 
to  maintain  his  wife  and  children,  for  neglecting 
and  refusing  to  do  so,  whereby  she  and  they 
became  chargeable  to  a  union,  the  wife  of  the 
accused  was  not  a  competent  witness  against 
him.  Reeve  v.  Wood,  5  B.  &  S.  364  ;  34  L.  J., 
M.  C.  15  ;  11  Jur.,  N.  S.  201 ;  11  L.  T.  449  ;  13 
W.  R.  164. 

Conviotion.] — In  a  conviction  under  the  5  Geo. 
4,  c.  83,  8.  3,  the  omission  of  the  word  "  part "  in 
setting  out  the  title  of  the  act  is  not  a  fatal  vari- 
ance, though  s.  17  gives  a  form  of  conviction  re- 
quiring the  title  to  be  inserted.  Nixon  v.  Nan- 
ney,  1  Q.  B.  747  ;  1  G.  &  D.  370 ;  6  Jur.  389. 

It  is  unnecessary  to  state  in  the  conviction 
whether  the  offence  was  proved  by  view,  con- 
fession, or  witness  :  though  s.  3  gives  the  justice 
power  to  convict  only  on  view,  confession,  or  the 
oath  of  a  witness.    lb. 

It  is  sufficient  in  such  conviction  to  state  that 
the  party  wilfully  refused  to  maintain  his  family 
(being  able  to  do  so'),  whereby  his  wife,  whom 
he  was  bound  to  mamtain,  became  chargeable, 
without  alleging  more  directly  a  refusal  to 
maintain  his  wife.    lb. 


PORTS. 

See  SHIPPING. 


POST-OFFICE. 

I.  Generally. 
II.  Telkoraph.— iS^Y  Telegraph, 

III.  Telephone. — See  Telegraph. 

IV.  Stealing  Posted  Letters.— 5if<f  Cri- 

MiNAL  Law. 

V.  Savings   Banks. — See  Bankers  and 
Banking  Companies. 

I.  GENERALLY. 

Bending  and  Delivery  of  Letters.] — A  post- 
master is  bound  to  deliver  all  letters  to  the 
several  inhabitants  within  a  post  town  or  place 
at  their  respective  places  of  abode,  at  the  rate 
of  postage  only  as  established  by  act  of  parlia- 
ment.    Smith  V.  Powditchi  Cowp.  182. 

Nor  can  he  detain  a  letter  for  the  nonpayment 
of  anything  beyond  such  rate  of  postage.    lb. 

But  the  post  town  is  the  limit  to  which  he  is 
so  bound  to  deliver.    lb. 

An  action  lies  against  a  deputy  postmaster 
for  the  non-delivery  of  letters  g^tis  in  a  country 
post  town.  Rowniiig  v.  Ooodchild,  2  W.  Bl.  906 ; 
3  Wils.  413. 

But  an  action  does  not  lie  against  the  post- 
master general  for  a  bank  note  stolen  by  one  of 
the  sorters  out  of  a  letter  delivered  into  the  post- 
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office.      Whitfield  v,  Le  De  Spencer  (^LorS), 
Cowp.  754. 

Where  a  postmaster  agreed  to  deliver  letters 
ia  a  particular  mode,  and  by  mistake  omitted 
to  deliver  one  for  two  days,  which  contained  a 
returned  bill : — Held,  that  he  was  not  liable  in 
damages  for  the  amount  of  the  bill,  if  the  plain- 
tiff could  give  notice  of  dishonour  in  time,  by 
iscnding  a  special  messenger  for  that  purpose, 
though  he  might  be  too  late  to  do  so  by  post. 
Hordern  v.  Dalton,  1  C.  &  P.  181. 


By  Carrien  and  Priends.] — A  parcel, 


containing  bank  notes,  stamps,  and  a  letter,  was 
sent  by  a  common  carrier  from  one  stamp-dis- 
tributor to  another: — Held,  that  the  circum- 
stance of  the  letter  accompanying  the  stamps 
was  prim4  facie  evidence  that  it  related  to 
them,  so  as  to  bring  the  case  within  the  proviso 
of  the  42  Geo.  3,  c.  81,  s.  6,  which  enacts,  *'  that 
the  prohibition  to  send  letters  otherwise  than 
by  post,  shall  not  extend  to  letters  sent  by  any 
common  carrier,  with  and  for  the  purpose  of 
being  delivered  with  the  goods  that  the  letter 
concerns ; "  and  that  the  carrier  not  having 
proved  the  letter  to  relate  to  any  other  subject- 
matter,  was  liable  for  the  value  of  the  parcel. 
Benru't  v.  Claugh,  1  B.  &  A.  461. 

It  is  not  illegal  to  deliver  a  letter  containing 
bank  notes  to  a  private  friend  on  his  way,  journey, 
or  travel,  provided  such  letter  is  delivered  by 
such  friend  to  the  party  to  whom  it  is  addressed. 
Timlall  v.  Hayward,  7  U.  C.  L.  J.  243. 

Such  friend,  as  a  g^tuitous  bailee,  is  bound  to 
take  as  much  care  of  the  letter  as  if  it  were  his 
own.    Ih, 

If  lost  when  he  does  take  such  care,  he  is  not 
responsible.    Ih, 


To   Assignee    of  Bankrupt]  —  Letters 


Postage.] — Postage  may  be  recovered  on  a 
count  for  money  paid.  Dickinson  v.  Jlatficld, 
1  M.  &  Bob.  141. 

Proof  by  Posted  Letters.] — In  an  action  for 
rent  of  premises  up  to  I^ady-day,  1859,  there 
was  evidence  that  a  notice  to  quit  at  the  pre- 
vious Michaelmas  was  written  and  posted  on  the 
25th  of  March,  1858,  in  time  to  be  delivered  at 
the  office  of  the  landlord's  agent  (an  attorney) 
in  business  hours  on  the  same  day,  and  the  jury 
found,  in  effect,  that  it  was  so  delivered  : — Held, 
sufficient,  in  the  absence  of  any  evidence  that 
it  was  not  delivered  before  business  hours  closed. 
Papillon  V.  Brunton,  5  H.  &  N.  518 ;  29  L.  J., 
Ex.  265. 


Poit-mark.] — Where  the  date  of  a  letter 


having  arrived  at  a  post-office,  addressed  to  a 
party  who  had  become  bankrupt,  the  assignee 
(in  that  character)  demanded  them  of  the  post- 
master; and  he,  believing  bon&  fide  that  the 
assignee  was  entitled  to  have  them  for  the  pur- 
poses of  the  commission,  delivered  them  up ; 
this  having  been  the  practice  of  the  office  under 
similar  circumstances  for  more  than  thirty 
years : — Held,  that  the  postmaster  was  not 
liable  under  9  Anne,  c.  10,  s.  40,  for  wittingly, 
willingly,  and  knowingly  detaining  letters,  and 
causing  them  to  be  detained  and  opened. 
Meirelles  v.  Banning,  2  B.  &  Ad.  909. 

Beqnest  by  Creditor  to  Debtor  to  Bemit 
Honey  by  Post — ^Loss.] — If  a  debtor  is  directed 
by  his  creditor  to  remit  money  by  post,  and  it  is 
lost,  the  creditor  must  bear  the  loss.  Warwieke 
V.  Noahes,  Peake,  186. 

But  a  person  so  remitting  money  should 
deliver  the  letter  at  the  general  post,  or  a  re- 
ceiving-house appointed  by  that  office,  and  not 
to  a  bellman  in  the  street.  llawMnt  v.  Rutt, 
Peake,  186. 

Bight  of  Beeeiver  of  Letter  to  Maintain 
Action  for  Detinue  against  Sender.] — The  re- 
ceiver of  letters  has  such  a  property  in  the 
paper  on  which  they  are  written  as  that  he 
may  maintain  an  action  of  detinue  against  the 
sender,  if  by  any  means  the  letters  get  back 
into  the  possession  of  the  latter.  Oliver  v. 
Oliver,  11  C.  B.,  N.  8.  139  ;  31  L.  J.,  C.  P.  4  ; 
8  Jur.,  N.  S.  512  ;  5  L.  T.  287  ;  10  W.  R.  18. 


varied  from  the  post-mark,  it  was  objected  that 
the  mark  could  only  be  proved  to  be  genuine  by 
calling  the  person  who  impressed  it  on  the  letter ; 
on  which  the  judge  who  tried  the  cause  offered 
to  stop  the  trial  till  the  arrival  of  a  clerk  from 
the  post-office ;  but  as  it  was  not  insisted  on, 
the  jury  found  that  the  post-mark  was  genuine, 
and  gave  their  verdict  accordingly;  the  court 
refused  to  disturb  it,  the  objection  having  been 
waived  at  the  trial.  Abbey  v.  Lill,  2  M.  &  P, 
534  ;  5  Bing.  299. 

Semble,  that  a  post-mark  may  be  proved  by 
any  one  in  the  habit  of  receiving  letters  by  the 
post.    lb. 

The  post-office  mark  is  not  conclusive  of  the 
time  when  a  letter  is  posted.  Stochen  v.  Collin 
or  CoUi?is,  7  M.  &  W.  515  ;  9  C.  &  P.  653. 

A  letter  \\Titten  by  the  defendant  containing 
a  libel  was  dated  in  Essex  and  addressed  to  a 
person  in  Scotland.  It  was  proved  to  have  been 
m  the  Colchester  Post-office,  and  after  being 
marked  there,  to  have  been  forwarded  to  Lon- 
don, on  its  way  to  Scotland.  It  was  produced 
at  the  trial  with  proper  post-marks  and  with  the 
seal  broken,  but  not  by  the  party  to  whom  it 
was  addressed :  —  Held,  sufficient  prim&  facie 
evidence  of  a  publication  in  Essex,  and  that  it 
had  reached  its  destination  in  Scotland.  IVan'en 
V.  Warren,  4  Tyr.  850 ;  1  C,  M.  &  R.  150. 

If  a  letter  containing  a  libel  has  a  post-mark, 
this  is  primft  facie  evidence  of  having  been  pub- 
lished.   Shipley  v.  Todhnnter,  7  C.  &  P.  680. 

The  post-office  marks,  in  town  or  country, 
proved  to  be  such,  arc  evidence  that  the  letters, 
on  which  they  are,  were  in  the  office  at  the  time 
those  marks  specify.  B^x  v.  Phanet,  R.  &  R. 
C.  C.  284. 

Payment  by  Honey  Orders— Pleading.]— To 

an  action  for  money  had  and  received  to  the 
plaintiff's  use,  the  defendant  pleaded,  that,  after 
the  making  of  the  promise,  the  plaintiff  directed 
him  to  send  the  money  by  post,  and  that  he  did 
so  :— Held  bad,  for  not  alleging  either  that  the 
money  was  paid  in  satisfaction,  or  that  the  de- 
fendant was  always  ready  to  pay,  and  did  pjy 
when  requested.  Kington  v.  Kington,  2  D.,  N.  S. 
799  ;  11  M.  &  W.  233  ;  12  L.  J.,  Ex.  248. 

In  oi-der  to  support  a  plea  of  payment  the 
defendant  shewed  that  in  reply  to  a  demand^  of 
payment  he  sent  a  post-office  order,  in  which 
the  plaintiff  was  described  by  a  wrong  christian 
name.  The  plaintiff  kept  the  order,  and  the 
post-office  would  have  cashed  it  for  him  if  he 
would  have  signed  a  receipt  in  the  name  in 
which  it  was  drawn  :— Held,  that  the  plea  was 
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not  made  out,  and  that  the  plaintiff's  not  having 
returned  the  order  was  no  waiver  in  the  mistaJce 
of  his  name,  Gordon  v.  Straiige,  1  Ex.  477  ;  11 
Jut,  1019. 

PriYileges  of  Post-Office.]— By  7  Will.  4  &  1 
Vict.  c.  33|  the  postmaster-general  has  the  exclu- 
sive privilege  of  conveying  letters  from  place  to 
place,  with  this  exception,  inter  ^a,  **  letters 
sent  by  a  messenger  on  purpose  concerning  the 
private  affairs  of  the  sender  or  receiver  thereof." 
A  company  was  formed  in  London  the  purpose  of 
which  was  "  to  deliver  for  or  on  behalf  of  its 
shareholders  and  members  circulars,  newspapers, 
&c."  A  shareholder  delivered  a  business  circular 
to  the  offices  of  the  company,  in  an  envelope,  to 
be  delivered  according  to  its  address,  *'  Messrs. 
Newell  &  Son,  5,  Bccleston-street,  N.  W."  The 
company  caused  it  to  be  delivered  accordingly 
at  its  address : — Held,  that  this  was  a  viola- 
tion of  the  statute,  and  was  not  within  the 
exception.  Circular  Delivery  Company  v.  Clare, 
20  L.  T.  701. 

Covenant  in  Lease  to  nee  Premises  as  a  Post- 
Offioe.^ — In  a  lease  to  the  postmaster-general 
and  his  successors,  he  covenanted  that  he  and 
his  successors  would,  during  the  term,  '*  use  the 
premises  as  a  post-office  for  the  parish  and  dis- 
trict of  Clifton,  and  should  not  use  the  same  for 
any  other  purpose."  The  premises  were  used 
for  receiving  excise  duties,  and  g^ranting  excise 
licences  under  32  &  33  Vict.  c.  14,  s.  18  : — Held, 
that  an  ejectment  could  not  be  maintained  upon 
a  proviso  on  re-entry  on  breach  of  covenant,  as 
there  could  be  no  reasonable  doubt  that  the 
parties  had  contemplated  that  there  would  be 
from  time  to  time  alterations  in  the  business 
transacted  by  the  post-office,  and  the  sale  of 
excise  licences  was  so  far  analogous  to  the  busi- 
ness of  the  post-office  that  it  could  not  be  con- 
strued to  be  a  breach  of  the  covenant.  Wadham 
V.  Post  m/Mtcr- General  J  6  L.  R.,  Q.  B.  310  ;  40 
L.  J.,  Q.  B.  310  ;  24  L.  T.  545  ;  19  W.  R.  1082. 

Duty  of  Bailwaj  Company  to  carry  Kails.] — 

Upon  forfeiture  of  a  bond  to  the  crown  for  con- 
veyance of  the  mails  by  a  railway  company,  a 
plea,  that  the  company  was  prevented  from  per- 
forming their  obligation  by  the  neglect  or  de- 
fault of  a  servant  of  the  post-office,  would  be 
a  good  defence.  Att.-Gen,  v.  London  and 
NortJirWestern  Railway  Company,  1  Johnson, 
28. 

Therefore,  under  1  &  2  Vict.  c.  93,  s.  13,  a 
railway  company  was  ordered  to  execute  a  bond 
without  any  proviso  protecting  them  against 
such  an  event.    Ih, 

A  railway  company  is  not  bound  to  carry  a 
mail  guard  with  bags  at  the  same  rate  as  an 
ordinary  passenger  ;  and  before  the  postmaster- 
general  can  compel  a  railway  company  to  carry 
such  mail  bags,  a  privity  must  exist  between 
them  by  the  execution  of  a  special  contract. 
Heg,  V.  Irlth  Smith-Eastern  Railway  Company, 
1  Ir.  C.  L.  R.  29. 

Where  a  duty  was  cast  by  1  &  2  Vict.  c.  98, 
upon  a  railway  company  to  carry  any  officer  of 
the  post-office  whom  the  postmaster-general 
might  select,  for  which  service  the  company  was 
to  be  remunerated  by  the  postmaster-general, 
and  the  plaintiff  was  the  officer  selected,  and  he 
was  injured  by  the  negligence  in  carrying  him 
of  the  company  : — Held,  that  it  was  the  duty  of 


the  company  to  carty  the  plaintiff  with  proper 
care  and  diligence,  and  that  for  a  breach  of  each 
duty,  to  his  injury,  he  might  weU  sue  the  com- 
pany in  an  action  on  the  case,  though  there  was 
no  contract  between  him  and  the  company,  but 
the  dutv  arose  only  from  the  obligation  imposed 
upon  the  company  by  the  act  of  parliament. 
Collctt  V.  London  and  Xorth-Westem  Railway 
Company,  16  Q.  B.  984 ;  20  L.  J.,  Q.  B.  411  ;  13 
Jur.  1053. 


SestrietiTe  Covenant   as   to.] — When 


by  articles  of  agreement  between  the  B.  and  B. 
Company,  the  L.  and  N.  W.  Company,  and  the 
S.  U.  Company,  it  was  agreed  that  during  the 
continuance  of  a  lease,  the  S.  U.  and  N.  W.  Com- 
panies would  not  convey  or  carry  any  passenger.'^, 
luggage,  goods  or  other  matters  or  things  from 
any  part  of  the  line  demised  to  any  point  of  the 
S.  and  B.  line,  and  would  not  use  the  demised 
line  to  compete  for  any  traffic  which  should 
properly  belong  to  the  fc5.  and  B.  Company : — 
Held,  that  the  agreement  was  not  illegal,  as 
binding  the  S.  U.  and  N.  W.  Companies  not  U> 
cskTTj  the  mails  according  to  7  &  8  Vict.  c.  85,  s. 
11,  if  the  postmaster-general  should  require  it, 
for  that  the  agreement  imposed  no  such  obliga- 
tion. Shrewsbury  and  Birmingham  Railway 
Company  v.  London  and  Nortli-  Tvestem  Railway 
Company,  17  Q.  B.  652  ;  21  L.  J.,  Q.  B.  89. 


POWER  OP  ATTORNEY. 

I.  Gbkebally. 
II.  By  Whom,  1558. 

III.  Extent   of  Authority  Confebbed, 

1559. 

IV.  Revocation,  1562. 

I.  GENERALLY. 

Exocntion — Mode  of.] — ^A  power  of  attorney 
was  executed  abroad,  appointing  B.  the  attorue}-. 
It  was  delivered  to  Heniy  B.,  who  was  the  party 
meant  to  be  authorized  by  it,  and  he  filled  up 
the  blank  with  his  christian  name,  "  Hemy  :" — 
Held,  that  the  power  was  not  invalidated 
thereby.  Eaglet  on  v.  Gutte  ridge,  11  M.  &  W. 
466  ;  2  D.,  N.  S.  1053  ;  12  L.  J.,  Ex,  359. 

In  executing  a  deed  for  the  principal,  under 
a  power  of  attorney,  the  proper  way  is  to  sign 
in  the  name  of  the  principal.  Mliite  v.  Cuyler, 
6  T.  R.  176  ;  1  Esp.  200. 

One  who  executes  a  deed  for  another,  under  a 
power  of  attorney,  must  execute  it  in  the  name  of 
his  principal ;  but  if  that  be  done,  it  matters  not 
in  what  form  of  words :  and  such  execution  is 
denoted  oy  the  signature  of  the  names,  as  if  oppo- 
site the  seal  is  written  "  for  J.  B."  (the  principal) 
'*  M.  W."  (the  attorney),  C*  L.  P.")  Wilks  v. 
Bach,  2  East,  U2. 

The  execution  of  an  indenture  by  an  attorney 
must  be  in  the  name  of  the  principal,  in  order  to 
be  binding  uppn  the  latter.  Berkeley  v.  Hardy, 
8  D.  &  R.  102  ;  5  B.  &  C.  355. 

And  the  power  of  attorney  must  be  under  seal, 
as  well  as  the  deed  itself.    Ih, 
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A  deed  executed  by  A.  on  [.behalf  of  B.,  must, 
in  order  to  bind  B.,  be  executed  by  A.  in  the 
name  of  B.,  or  by  A.  in  his  own  name,  with  such 
words  as  shew  that  he  is  acting  solely  as  the  agent 
of  B.  in  such  execution.  M^Ardle  v.  IrUh  Iodine 
Company,  15  Ir.  G.  L.  B.  146. 

Siii&oiency  ol] — ^When  a  power  of  at- 
torney was  given  to  fifteen  persons  therein 
named,  jointly  or  severally  to  execute  such 
policies  as  they  or  any  of  them  should  jointly 
or  severally  thmk  proper  : — Held,  that  an  exe- 
cution of  such  power  by  four  of  the  persons 
named  was  sufficients  Ghithrie  v.  Armstro7iff, 
5  B.  &  A.  626. 

—^  What  is  •uffieient  Proof  of.]  —  In  an 
action  brought  to  recover  a  piece  of  land  in 
Lower  Canada,  the  pleadings  challenged  a  strict 
proof  of  the  title.  The  land  had  been  devised  to 
Mary,  the  wife  of  *•  James  "L.  The  plaintiff 
claimed  the  land  under  a  power  of  attorney 
executed  by  *' Alexander"  L.  and  Mary  his 
wife  ;  and  on  the  face  of  the  power  of  attorney 
it  was  stated  that  this  Alexander  L.  was  the 
same  person  who  in  the  will  was  called  James, 
but  no  other  evidence  of  their  identity  was  pro- 
duced. To  the  power  of  attorney  there  were  two 
attesting  witnesses,  one  of  whom  was  a  notary 
public  of  Upper  Canada.  Neither  of  these  wit- 
nesses was  produced,  but  a  certificate  that  the 
notary  public  had  been  duly  appointed  was  put 
in  : — Held,  that  the  plaintiff  had  failed  to  make 
out  his  title,  because  the  notarial  certificate  was 
not  sufficient  proof  of  the  execution  of  the  {power 
of  attorney.  uVy«  v.  Macdanald,  3  L.  R.,  P.  C. 
331 ;  39  L.  J.,  P.  C.  34  ;  23  L.  T.  220  ;  18  W.  R. 
1075, 

Construction.] — ^A  power  of  attorney  must  be 
pursued  strictly  ;  but  it  is  to  be  so  construed  as 
to  include  all  the  necessary  means  of  executing 
it  with  effect.  Howard  v,  Baillie,  2  H.  Bl. 
618. 

When  limited  powers  arc  given  by. a  power  of 
attorney,  words  of  general  power  in  it  are  not  to 
be  construed  at  large,  but  as  giving  general  powers 
to  carry  into  effect  the  special  purposes  for  which 
the  power  was  given.  Attwooa  v.  Munnings. 
7  B.  &  C.  278, 

Where  there  is  a  power  of  attorney  to  do  a 
particular  act,  followed  by  general  words,  the 
general  words  are  not  to  be  extended  beyond 
what  is  necessary  for  doing  the  particular  act. 
Perry  v.  Uoll,  2  De  G.,  F.  &  J.  38  ;  29  L.  J.,  Ch. 
€77 ;  6  Jur.,  N.  S.  6G1 ;  8  W.  R.  570. 

When  Lost.] — A.,  who  was  agent  abroad 

for  the  owners  of  a  vessel,  under  a  written  power 
of  attorney  from  Ihem,  which  gave  him  general 
authority  to  take  care  of  their  interests,  and  to  act 
as  their  representative,  dismissed  there  the  cap- 
tain of  such  vessel  for  alleged  misconduct,  and  he 
ceased  afterwards  to  act  as  such  captain.  In  an 
action  by  the  captain  against  the  owners  for 
wages,  secondary  evidence  was  given  of  the  con- 
tents of  such  power  of  attorney,  in  the  absence  of 
the  document,  which  was  lost,  and  the  judge 
ruled  that  it  gave  A.  power  to  dismiss  the  cap- 
tain : — Held,  that  the  construction  of  the  con- 
tents of  such  document  was  properly  for  the 
judge,  and  not  the  jury,  and  that  his  decision  on 
such  construction  was  right ;  and  the  dismissal, 


therefore,  being  with  the  authority  of  the  owners, 
the  captain  could  not  claim  wages  subsequently 
thereto.  Berwick  v.  Horsfallf  4  C.  B.,  N.  S. 
450 ;  27  L.  J.,  C.  P.  193  ;  4  Jur.,  N.  S.  615. 

Stamping.] — ^A  written  authority,  in  these 
terms,  *'  I  authorize  you  to  indorse  my  name  to 
three  bills  of  exchange  now  in  your  possession  " 
(describing  them),  is  a  letter  or  a  power  of  at- 
torney requiring  a  IZ.  10«.  stamp,  under  55  Geo.  3, 
c.  184.  Walker  v.  JRemmett,  2  C.  B.  860  ;  15  L. 
J.,  C.  P.  174;  10  Jur.  380. 

But  a  power  of  attorney  to  execute  a  deed  of 
composition  does  not  require  to  be  stamped. 
Taylor  v.  aark,  4  F.  &  F.  1032. 

A  mere  authority  to  act  under  a  particular  bill 
of  sale,  semble,  does  not  require  to  be  stamped  as 
a  letter  or  power  of  attorney.  Baker  v.  Bale, 
1  F.  &  F.  271. 

In  an  action  to  recover  goods  included  in  a  bill 
of  sale,  the  written  authority  by  the  plaintiff  to 
an  attorney  to  take  possession  of  the  premises 
and  property  for  the  plaintiff,  and  tendered  in 
evidence  on  his  behalf,  is  not  a  letter  of  attorney 
requiring  a  stamp.  Vantittart  v.  Jamet,  1 F.  k  F. 
156. 

To  whom  Instmment  belongs.]  —  A  person 
who  pays  money  to  another,  who  is  authorized 
to  receive  it  by  a  power  of  attorney,  is  not 
entitled  to  keep  possession  of  the  power  of 
attorney.    Pridvwre  v.  Harrison,  1  C.  &  K.  613. 

In  an  action  upon  a  lease,  executed  on  behalf 
of  the  lessor  under  a  power  of  attorney,  there 
being  notice  to  the  defendant  to  produce  the 
power,  but  no  subpoena  duces  tecum  to  the  party 
who  executed  the  lease : — Held,  that  the  power 
of  attorney  was  the  property  of  the  party  who 
execute  the  lease  under  its  authority,  and  that 
secondary  evidence  of  its  contents  was  inadmis- 
sible. Hihherd  v.  KnigU,  2  Ex.  11 ;  17  L.  J., 
Ex.119;  12  Jur.  162. 


IL  BY  WHOM. 

By  Husband  and  Wife.l — A  joint  power  of 
attorney  from  husband  and  wife,  to  receive  and 
to  sue  for  moneys  belonging  to  them  or  either 
of  them,  is  not  sufficient  authority  to  justify  the 
attorney  in  maintaining  an  administration  suit 
in  respect  of  a  legacy  given  to  the  wife  for  her 
separate  use.  Kenriek  v.  Wood,  9  L.  R.,  Eq. 
333  ;  39  L.  J„  Ch.  92  ;  19  W.  R.  57. 

A  power  of  attorney  by  husband  and  wife 
severally  and  respectively  appointing  an  at- 
torney to  surrender  the  wife's  customary  tene- 
ment into  the  lord's  hands,  is  a  nullity.  Gra- 
ham  V.  Jackson,  6  Q.  B.  811 ;  14  L.  J.,  Q.  B.  129  ; 
9  Jur.  275. 

Semble,  the  death  of  the  wife  is,  at  all  events, 
a  revocation  of  such  power,  and  a  surrender  sub- 
sequently made  by  the  attorney  is  inoperative. 
lb. 

By  Partners.] — A  general  power  of  attorney 
granted  to  one  partner  does  not  give  any  autho- 
rity to  the  others.  JSdmiston  v.  WrigJU,  1 
Camp.  88. 

One  of  two  partners  gave  his  son  a  power  of 
attorney,  "  to  act  on  his  behalf  in  dissolving  the 
partnership,  with  authority  to  apjwint  any  other 
person  as  he  might  see  fit :" — Ifeld,  that  this 
gave  the  son  power  to  submit  the  accounts  to 
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arbitration.     Henley  v.  Soj}er^  8  B.  &  C.  16  ;    1 
M.  &  R.  153. 

P.,  a  partner  in  the  firm  of  B.  W.  &  Co.,  gave 
A.  a  power  of  attorney  "for  the  purposes  of 
exercising  for  me,  all  or  any  of  the  powers  and 
privileges  conferred  by  an  indenture  of  partner- 
ship constituting  the  firm  of  B.  W.  &  Co.;"  and 
the  power  afterwards  went  on,  "  and  generally 
to  do,  execute,  and  perform  any  other  act,  deed, 
matter  or  thing  whatsoever  .  ...  in  or 
about  my  concerns,  engagements,  and  business 
of  every  nature  and  kind  whatsoever  :" — Held, 
that  the  former  words  restrained  the  generality 
of  the  latter  words,  and  consequently  that  A. 
could  not  under  this  power  execute  a  deed  in  P.'s 
name  dissolving  the  partnership  of  B.  W.  &  Co., 
and  assigning  over  P.'s  share  of  the  partnership 
property.  Harper  v.  Godsell^  5  L.  R.,  Q.  B. 
422  ;  39  L.  J.,  Q.  B.  185  ;  18  W.  R.  954. 

By  Prisoners.] — ^A  prisoner  under  a  charge  of 
felony  may,  before  trial,  execute  a  power  of 
attorney  to  obtain  money  from  a  savings  bank, 
in  order  to  pay  his  attorney  for  conducting  his 
defence,  or  to  pay  any  other  bon&  fide  debt. 
Rex  V.  Coxon,  7  C.  &  P.  651. 


III.  EXTENT  OF  AUTHORITY  CON- 
FERRED. 

Indorsing  Bills  in  Name  of  Principal.]  —  A 
power  of  attorney  giving  the  agent  full  powers 
as  to  the  management  of  certain  specified  real 
property,  with  general  words  extending  those 
powers  to  all  the  property  of  the  principal  of 
every  description,  and,  in  conclusion,  authorizing 
the  agent  to  do  all  lawful  acts  concerning  all 
the  principal's  business  and  affairs,  of  what 
natui'e  or  kind  soever,  does  not  authorize  the 
agent  to  indorse  bills  of  exchange  in  the  name 
of  his  principal.  Esdaile  v.  La  Natize^  1  Y.  & 
C.  394. 

iSo  a  power  of  attorney  authorizing  an  agent 
to  demand,  sue  for,  recover  and  receive,  by  all 
lawful  ways  and  means,  all  moneys,  debts  and 
dues  whatsoever,  and  to  give  sufficient  discharges, 
does  not  authorize  him  to  indorse  bills  for  his 
principal.  Murray  v.  East  India  drmjtany^  5 
B.  &  A.  204. 

And  trover  may  be  maintained  for  the  bills 
indorsed  by  the  agent,  where  the  power  of 
attorney  was  to  receive  all  salary  and  money, 
with  all  the  principal's  authority  to  recover, 
compound  and  discharge,  and  to  give  releases 
and  appoint  substitutes.  Hogg  v.  Snaithj  1 
Taunt.  347. 

A  power  of  attorney  having  been  given  by  the 
payee  of  notes,  to  agents,  empowering  them  to 
seU,  indorse  and  assign,  they,  under  the  power, 
indorsed  the  notes  to  a  bank,  by  way  of  security 
for  a  loan  to  them.  The  agents  failed  : — Held, 
that  the  transaction  was  valid,  and  that  the 
payee  could  not  recover  from  the  bank.  Bank 
of  Bengal  v.  MLeod,  7  Moore,  P.  C.  C.  35  ;  13 
Jur.  945. 

To  Instruct  Solicitor  on  behalf  of  Donor.] — 
Where  a  person  on  leaving  this  country  has 
authorized  another,  either  in  writing  or  verbally, 
to  act  for  him  generally  in  his  absence,  the  latter 
has  authority  to  instruct  a  solicitor  to  appear  on 
behalf  of  the  former  to  shew  cause  against  an 


adjudication  of  bankruptcy  against  him.  Framp^ 
t&n,  Expartey  1  De  G.,  F.  &  J.  263. 

*  To  give  Bisoharge  for  Payment  of  Honey.] — 

Actual  payment  of  money  to  an  attorney  under 
a  power  is  not  requisite  to  enable  him  to  give 
a  discharge.  Perry  v.  Holl,  2  De  G.,  F.  &  J. 
38. 

To   Assign   Passage-money   of   Ship.] — The 

owners  of  a  ship  gave  a  power  of  attorney  autho- 
rizing their  agent  to  do  many  acts  for  them,  and 
"  to  sign  any  bottomry  bond  or  instrument  of 
hypothecation  on  the  vessel  or  her  cargo,  and  to 
sell  and  dispose  of,  either  absolutely  or  by  way 
of  mortgage  'or  otherwise  as  he  should  think 
proper,  the  vessel  or  any  share  thereof,  and  to 
execute  all  instruments  and  to  do  all  acts  which 
should  be  requisite  and  necessary  for  completing 
such  sales,  transfers,  mortgages  or  any  of  them, 
and  generally  to  do  all  acts  about  the  business 
and  affairs  aforesaid,  which  the  owner  if  present 
could  have  done."  Under  this  power  the  agent, 
by  a  deed  reciting  a  mortgage  of  the  ship,  and 
the  necessity  for  farther  i^vance  to  enable  the 
ship  to  set  sail,  and  the  advance  of  4,0002.  for 
that  purpose  by  the  plaintiffs,  assigned  all  the 
freight,  hire  and  passage-money,  and  earning  of 
the  ship  in  her  intended  voyage  from  Port  Jack- 
son to  Liverpool,  yn.t\i  a  proviso  for  redemption 
if  within  ten  days  after  arrival  the  4,0002.  should 
be  paid.  After  the  ship  had  sailed,  the  agent  of 
the  owners  received  the  passage-money  of  certain 
passengers  by  bills  on  England,  payable  at  sights 
which  bills  were  remitted  to  the  owners  in 
England,  and  the  amounts  received  by  them 
before  the  arrival  of  the  ship : — Held,  that  the 
power  of  attorney  authorized  the  assignment  of 
the  passage-money,  and  gave  the  mortgagees  an 
immediate  right  to  it  before  they  took  possession 
of  the  ship,  and  consequently  that  they  were 
entitled  to  recover  back  the  amount  so  received, 
Willis  V.  Palmer,  7  C.  B.,  N.  S.  340  ;  29  L.  J., 
C.  P.  194  ;  6  Jur.,  N.  S.  732  ;  8  W.  B.  295. 

To  Enter  into  Charter-party.] — The  owners  of 
a  vessel,  which  had  once  been  classed  A  I  at 
Lloyd's  in  London,  authorized  their  agent,  by 
power  of  attorney,  to  charter  the  vessel  or  to 
employ  her  as  a  general  ship  on  any  voyage,  on 
such  terms  and  in  such  manner  and  in  all  re- 
spects as  he  should  think  proper,  and  generally 
to  represent  the  owners  in  relation  thereto,  and 
in  relation  to  her  management  or  sale,  as  fully 
as  if  the  owners  were  personally  present,  and  to 
do  all  things  necessary  for  that  purpose,  though 
the  same  were  not  specially  mentioned : — Held, 
that  the  agent  had  authority  to  enter  into  a 
charter-party  with  a  warranty  that  the  ship  was 
at  the  time  of  the  charter-party  A  1  at  Lloyd's, 
though  she  was  not  so  described  in  the  power  of 
attorney,. and  though  she  had  ceased  to  be  so 
classed  when  the  power  was  given.  Rmith  ▼. 
MaoMillan,  2  H.  &  C.  750  ;  33  L.  J.,  Ex.  38  ;  10 
Jur.,  N.  S.  158  ;  9  L.  T.  541 ;  12  W.  R.  381. 


To  Execute  ][ortgage.]^\\^here  a  principal, 
resident  abroad,  gave  a  power  of  attorney  to  his 
solicitor  in  England,  with  ample  jwwers,  but  not 
in  terms  authorizing  the  agent  to  borrow  money, 
and  subsequently  directed  him  as  his  agent  to  do 
so : — Held,  he  could  not  repudiate  a  mortgage 
which  the  agent  had  effected  in  his  name. 
Perry  v.  Holl,  2  Giff.  138 ;  6  Jur.,  N.  S.  491. 
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Affirmed  on  appeal,  2  De  G.,  F.  &  J.  38  ;  29  L. 
J.,  Ch.  677  ;  G  Jur.,  N.  S.  661  ;  8  W.  R.  570. 

The  chairman  of  a  company  borrowed  of  the 
company  a  sum  of  money  in  January,  1872. 
Soon  afterwards  he  gave  the  secretary  of  the 
company  a  general  power  of  attorney  to  execute 
for  him  all  deeds  that  might  be  necessary,  and 
in  August  left  the  country  and  never  returned. 
On  the  Ist  November,  1872,  the  secretary,  pur- 
porting to  act  under  the  power,  executed  a  mort- 
gage to  the  company  to  secure  the  sum  borrowed 
by  the  chairman.  In  the  following  month  the 
chairman  was  adjudicated  a  bankrupt : — Held, 
that  the  mortgage  was  invalid,  as  not  being 
authorized  by  the  power  of  attorney,  and  that 
it  was  not  necessary  to  decide  whether  it  was 
void  as  a  fraudulent  preference.  Bowles,  In  re, 
31  L.  T.  365— L.  tf.  Affirming,  on  different 
grounds,  22  W.  R.  817. 

Suing  for  Debts.] — The  manager  of  an  insur- 
ance company,  by  power  of  attorney,  was  autho- 
rized to  sue  for  all  sums  due  from  members  : — 
Held,  that  he  could  not  maintain  an  action  in 
respect  of  unpaid  premiums  from  members. 
Gray  v.  Pearson,  6  L.  R.,  C.  P.  568 ;  23  L.  T. 
416. 


Authority  to  Sell  Land.] — B.  executed  a  volun- 
tary settlement  of  land  in  favour  of  his  wife 
and  children,  which  contained  a  power  of  sale. 
Subsequently  B.,  being  about  to  leave  England, 
executed  a  power  of  attorney  to  E.,  authorizing 
him  to  sell  all  or  any  of  his  lands,  but  in  general 
terms.    E.,  as  B.'s  attorney,  agreed  to  sell  a 
portion  of  the  land  comprised  in  the  settlement 
to  the  defendant ;  and  the  defendant  contracted 
the  next  day,  the  4th  May,  1876,  to  sell  the  same 
piece  of  land  to  the  plaintiffs.    On  the  execution 
of  this  contract  a  deposit  of  200?.  was  paid,  and 
the  purchase  was  to  be  completed  on  the  1st 
January,  1877.    The  title  was  objected  to  by  the 
plaintiffs  on  the  ground  that  the  power  of  attor- 
ney did  not  authorize  the  sale  to  the  defendant, 
and  an  action  was  commenced  in  the  Exchequer 
Division  in  August,  1877,  for  the  return  of  their 
deposit,  and  for  damages  for  breach  of  the  con- 1 
tracf  ;  the  defendant  asserted  that  the  contract ' 
was  binding   and  the  title   good,  and  by  his 
counter-claim  asked   for  specific  performance. 
An   order   had   been  obtained  by   consent  in 
another  action  to  administer  the  trusts  of  the 
settlement,  confirming  the  proposed  sale  by  E. 
to  the  defendant,  and  it  had  also  been  decided 
in  the  action  that  an  order  might  be  made  direct- 
ing a  person  to  convey  for  B.    The  defendant 
subsequently  offered  a  conveyance  direct  from  B. 
or  from  the  trustees  of  the  settlement,  which  was 
declined : — Held,  by  Bacon,  V.-C,  that  the  power 
of  attorney  did  not  authorize  E.  to  sell  to  the  de- 
fendant any  portion  of  the  land  comprised  in  the 
settlement ;  and  that  such  a  sale  was  not  suffi- 
cient to  call  into  operation  the  statute  27  Eliz. 
c.  4  ;  that  the  plaintiffs  ^uld  not  be  affected  by 
the  order  in  the  administration  action  ;  and  that, 
the  title  being  defective,  the  plaintiffs  were  en- 
titled to  recover  the  deposit,  with  the  costs  of  the 
action ;  the  damages,  to  be   ascertained,  to  be 
limited  to  the  conveyancing  costs.    General  Meat 
Supply  Association  v.  Bouffler,  41  L.  T.  719 — 
v/«  A. 

Decision  of  Bacon,  V.-C,  affirmed  on  appeal, 
on  the  ground  that  the  trustees'  suit,  being  a 
suit  foi  the  execution  of  the  trusts  of  the  settle- 


ment, there  was  no  jurisdiction  in  it  to  make  an 
order  to  confirm  a  sale  in  derogation  of  those 
trusts.    Ih. 

Payment  after  Death  of  Prineipal.]— A  pay- 
ment under  a  power  of  attorney,  made  after  the 
death  of  the  principal,  is  illegal.  Wallace  v. 
Cook,  5  Esp.  117. 


IV.  REVOCATION. 

Wlien  Bevocable.] — A  power  of  attorney  is 
revocable.    Bromley  v.  Holland,  7  Ves.  28. 

But  when  a  power  of  attorney  is  given  as  part 
of  a  security  for  money,  it  is  not  revocable. 
WaUh  v.  Wutcomb,  2  Esp.  565 ;  S,  P.,  Abbott 
V.  Straiten,  3  Jones  &  L.  609  (Irish).  See  Smart 
V.  Sanders,  5  C.  B.  916. 

A.,  being  indebted  to  B.,  in  order  to  discharge 
the  debt,  executed  to  B.  a  power  of  attorney, 
authorizing  him  to  sell  certain  lands  belonging 
to  him,  A. : — Held,  that  this  being  an  authority 
with'an  Interest,  could  not  be  revoked.  Oaussen 
V.  Morton,  9  B.  &  C.  731. 

Wliat  Co&stitiites.] — C.  and  D.,  who  had  since 
died,  holders  of  stock  as  trustees,  had  given  a 
power  of  attorney  to  bankers  to  receive  the 
dividends  and  pay  them  to  the  cestui  que  trust, 
a  married  woman.  She  had  given  the  bankers 
directions  to  pay  the  dividends,  when  received, 
to  S.,  who  had  lent  money  to  her  and  her  hus- 
band. Subsequently,  however,  she  wrote  to  the 
bankers,  that  in  consequence  of  the  death  of  one 
of  the  trustees  she  had  been  obliged  to  have  a 
new  power  of  attorney  made  to  receive  her  own 
dividends,  and  that  she  would  not  trouble  them 
any  longer  to  receive  them.  No  new  power  of 
attorney  was  in  fact  made.  After  this  letter  the 
bankers  received  a  dividend  and  paid  it  over  to 
S. : — Held,  that  an  action  by  C.  against  the 
bankers  for  not  paying  the  dividends  to  the 
cestui  que  trust  was  not  sustainable,  as  her  letter 
did  not  amount  to  a  revocation  of  the  direction 
to  pay  to  S.  Clark  v.  Laurie,  2  H.  &  N.  199  ; 
I  26  L.  J.,  Ex.  317  ;  3  Jur.,  N.  S.  647— Ex.  Ch. 

Death — Of  Debtor.] — ^A power  of  attorney  to  a 
creditor  to  receive  a  debt,  not  accompanying  any 
assignment  of  it,  nor  making  part  of  any  security 
given,  bat  with  declarations  that  it  was  to  enable 
the  creditor  to  apply  the  money  to  his  debt,  is 
not  an  appropriation,  and  therdEore  fails  by  the 
death  of  the  debtor.  Lepard  v.  Vernon,  2  Ves. 
&  B.  51. 

Of  Donor.] — A  power  of  attorney  is  re- 
voked by  the  death  of  the  party  giving  it,  even 
though  the  party  to  whom  it  is  given  has  an 
interest,  or  the  act  is  not  to  be  peiiormed  until 
after  the  death  of  the  party.  Watson  v.  Klny, 
1  Stark.  121  ;  4  Camp.  272. 

A  power  of  attorney  authorizing  the  sale  of  a 
vessel  is  revoked  by  the  death  of  the  owner.    lb. 


By  Bankruptcy.] — But  a  power  of  attorney 
to  execute  the  indorsement  of  sale  upon  the 
register  of  a  ship  when  she  returns  home  is 
not  revoked  by  the  bankruptcy  of  the  party 
giving  the  power.  Dixon  v.  Ewart,  Buck.  94  ; 
3  Mer.  327. 

In  1828  the  plaintiff  mortgaged  freehold  pro- 
perty to  B.,  and  in  1832,  being  about  to  reside 
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abroad,  he  gave  a  full  power  of  attorney  to  the 
defendant,  who  was  a  solicitor,  to  receive  the 
rents  and  profits  of  all  his  property,  and  to  apply 
them  in  payment  of  the  incumbrances.  In  1841 
the  plaintiff  settled  accounts  with  the  defendant, 
shewing  a  large  balance  due  to  the  defendant, 
which  the  plaintiff  agreed  to  secure  by  a  mort- 
gage of  his  real  estates  when  required.  In  1845 
the  plaintiff  became  bankrupt,  but  his  assignee 
did  not  interfere  with  the  mortgaged  property, 
and  the  defendant  continued  to  receive  the  rents 
and  profits.  In  1849  the  defendant  took  a 
transfer  himself  of  B.'s  mortgage,  to  which  the 
plaintiff  was  not  a  party.  In  1865  the  defendant 
wrote  a  letter  to  the  plaintiff  expressing  his 
readiness  to  settle  all  accounts.  In  1877  the 
plaintiff's  bankruptcy  was  annulled,  and  the 
plaintiff  brought  an  action  against  the  defendant 
claiming  to  redeem  the  mortgage,  and  claiming 
an  account  against  him  as  mortgagee  in  posses- 
sion, and,  by  amendment,  as  agent  and  trustee 
for  him.  The  defendant  pleaded  the  Statute  of 
Limitations : — Held,  that  on  the  plaintiff's  bank- 
ruptcy the  defendant  ceased  to  be  the  agent  and 
attorney  of  the  plaintiff,  and  did  not  become  the 
agent  of  the  assignee ;  and  that  even  if  the 
assignee  would  have  been  entitled  to  call  upon 
the  defendant  to  account,  the  plaintiff  did  not, 
on  the  annulment  of  the  bankruptcy,  succeed  to 
the  assignee's  right ;  that  the  plaintiff's  estate 
as  mortgagor  having  ceased  on  the  bankruptxiy, 
the  letter  written  to  him  in  1866  could  not  operate 
as  an  acknowledgment,  either  of  his  title  or  that 
of  the  assignee,  to  the  equity  of  redemption,  so 
as  to  take  the  case  out  of  the  Statute  of  Limita- 
tions ;  that  as  the  assignee  was  barred  by  the 
statute  the  plaintiff  was  also  barred,  notwith- 
standing the  annulment  of  the  bankruptcy. 
The  action  was  therefore  dismissed  with  costs. 
Markwich  v.  Hardingluivt ,  15  Ch.  D.  339  ;  43 
L.  T.  647  ;  29  W.  R.  361— C.  A. 

As  a  general  rule,  a  power  of  attorney  must 
be  treated  as  revoked  by  an  act  of  bankruptcy 
committed  by  the  giver  of  it,  as  against  the 
trustee  under  his  subsequent  bankruptcy.  Snow- 
hall,  Ex  parte,  Dmiglas,  In  re,  7  L.  R.,  Ch.  534  ; 
41  L.  J.,m  49  ;  26  L.  T.  894  ;  20  W.  R.  786. 

But  if,  after  the  act  of  bankruptcy,  but  before 
an  adjudication,  property  of  the  bankrupt  is 
conveyed  under  the  power  to  a  bona  fide  pur- 
chaser without  notice  of  the  act  of  bankruptcy, 
he  may  hold  the  property  as  against  the  trustee. 
Ih 


POWERS. 

[Ckisefi  relathig  to  Powers  of  Appointment  are 
not  included  in  this  Digest,^ 

I.  To  Grant  Leases. 

1.  Ge7ierally. 

2.  Parties  to  Grant,  1565. 

3.  In  Possession  or  Reversion,  1.568. 

4.  Lands   and    Premises   nsualUj   let. 

1569. 

5.  Rent  and  other  Serriees,  1572. 

6.  Covenants  to  be  inserted  in,  1577. 

7.  Term,  1682. 

8.  Confirmation,  1584. 


If.  Of  Sale  and  Mortgaoe,  1585, 


III.  Power  op  Attorney. — See  Power  op 
Attorney. 


I.  TO  GRANT  LEASES. 


1.  Generally. 

12  ft  18  Vict.  c.  26.]— By  12  &  13  Vict.  c.  26, 
amended  by  13  Vict.  c.  17,  relief  against  defeeis 
in  leases  made  U7ider  leasing  powers  is  jjrorided. 

The  provisions  do  not  appfy  to  leases  granted 
by  a  mere  stranger  to  a  leasing  power.  Cooper, 
Re  parte,  34  L.  J.,  Ch.  373  ;  11  Jur.,  N.  S.  103. 

Construction  of  Power.]— A  power  to  make 
leases  for    years  is  to  bo  liberally  construed. 
Right  d.  Basset  v.  Thomas,  3  Burr.  1441 :  1  W 
Bl.  446. 

A  power  of  jointress  to  make  leases  not  being- 
expressed  cannot  be  implied  under  a  private  act 
of  parliament.  Roe  d.  Bolton  CDuhe')  v.  Grants 
ham,  3  Burr.  1259. 

Conditional.]— The  lease  of  a  tenant  for  life 
with  power  of  leasing  under  certain  conditions, 
must  be  in  strict  conformity  to  these  conditions  • 
and  if  it  varies  from  them  in  the  interest  de- 
mised or  the  rent  reserved,  before  the  above 
statutas,  it  could  not  be  support<jd  against  the 
remainderman.  Cavan  (Coftntess')  v.  Roe  d 
Pulteney  Qin  error),  6  Bro.  P.  C.  175  :  5  T  r' 
567.  ' 

Eztingnishment  ot]— If  a  tenant  for  life, 
with  power  to  grant  leases  in  possession  for 
twenty-one  years  at  the  best  rent,  mortgages 
his  life  estate  to  trustees  to  pay  an  annuity 
for  his  life,  and  the  surplus  to  himself,  the 
power  is  not  thereby  extinguished,  but  he  may 
3till  grant  a  lease  agreeably  to  the  terms  thereof. 
Roe  d.  Hall  v.  Bulkeley,  1  Dougl.  292. 

Wlien  Lease  Improperly  Granted.]— In  1755, 
a  tenant  for  life,  under  a  power  of  leasing, 
demised  lands  to  the  defendant  for  ninety-nine 
years,  detei-minable  on  lives.  In  1812,  the 
tenant  for  life,  under  the  same  power  granted  a 
further  lease  in  reversion  of  the  lands  to  the 
defendant  for  ninety-nine  years,  on  additional 
lives.  The  lease  purported  to  be  made  in  con- 
sideration of  the  surrendering  up  into  the  hands 
of  the  lessor  by  the  lessee  of  the  lease  of  1755, 
which  surrender  was  thereby  made  and  accepted 
accordingly.  The  lease  of  1812  was  not  a  valid 
execution  of  the  power:- Held,  that,  as  it  did 
not  pass  an  interest  according  to  the  contract,  it 
did  not  operate  as  a  surrender  of  the  lease  of 
1755  ;  and  one  of  the  lives  named  in  that  lease 
being  still  in  esse,  ejectment  would  not  lie.  Doe 
d.  Egremont  (^EarV)  v.  Covrtenay,  11  Q.  B.  702  • 
17  L.  J.,  Q.  B.  151  ;  12  Jur.  454. 

By  a  private  act,  being  an  act  to  confirm  a 
marriage  settlement  of  certain  lands  made  by 
the  Earl  of  Shrewsbury,  power  was  given  to  the 
persons  entitled  in  possession  for  the  time  being 
to  the  use  of  such  lands,  to  demise  and  lease  all 
or  any  part  of  the  lands  for  a  term  of  three  lives, 
or  for  a  term  of  twenty-one  years,  provided  the 
usual  or  accustomed  rents  were  reserved.  By  a 
previous  private  act  all  the  estates  of  the  Earl 
of  Shrewsbury  were  vested  in  trustees  for  sale. 
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and  for  laying  out  the  money*  to  arise  from  such 
sale  in  the  purchase  of  lands  to  be  settled  to  the 
same  uses.  Sect.  7  provided,  that  until  the 
lands  were  sold  pursuant  to  the  trust  directed  by 
the  act,  the  same  should  be  held,  possessed,  and 
enjoyed,  and  the  rents,  issues  and  profits  should 
he  had,  received,  and  taken  by  the  person  who 
ought  to  have  held  and  enjoyed  the  same  if  the 
act  had  not  been  passed  : — Held,  that  this  sec- 
tion did  not  preserve  the  leasing  power  contained 
in  the  first  act,  so  as  to  enable  the  tenant  for 
life  to  grant  leases  of  the  land  which  might 
remain  unsold.  Skrew«hurij  {Earl)  v.  Keightlry^ 
19  C.  Bm  N.  S.  606  ;  34  L.  J.,  C.  P.  322  ;  11  Jur., 
N.  S.  1002;  14  W.  R.  31.  Affirmed  on  appeal, 
2  L.  R..  C.  P.  130 ;  36  L.  J.,  C.  P.  17  ;  12  Jur., 
N.  S.  999  ;  16  L.  T.  265  ;  15  W.  R.  284— Ex.  Ch. 

Statutory  Aid.]  —  Under  a  will  which  em- 
l)0wered  the  trustees  thereby  appointed  to  grant 
building  leases  for  ninety-nine  years  at  increasing 
i-cntals,  and  ordinary  leases  for  twenty-one  years 
at  the  best  rents  which  could  be  obtained,  and  pro- 
vided that  a  lease  granted  under  either  power 
might  contain  an  option  of  purchase  by  the  lessee, 
the  trustees  demised  to  C.  a  piece  of  freehold  and 
a  piece  of  leasehold  land  for  thirty-five  years,  at 
a  nominal  rent  as  to  both  for  the  first  quarter, 
and  afterwards,  as  to  the  freehold  at  an  increas- 
ing rent,  and  as  to  the  leasehold  at  a  fixed  rent. 
The  lessee  did  not  covenant  to  build,  but  only  to 
repair  all  buildings  erected  or  to  be  erected  on 
the  land,  and  to  insure ;  and  the  lease  gave  him 
an  option  of  purchase  as  to  any  part  of  the  pre- 
mises during  the  first  twenty-one  years.  In 
exercise  of  this  option,  C.  purchased  the  lease- 
hold portion  of  the  land,  which  was  accordingly 
assigned  to  him.  Doubts  having  afterwards 
arisen  as  to  the  validity  of  the  lease,  a  notice 
was  indorsed  upon  it,  pursuant  to  12  &  13  Vict, 
c.  26,  and  signed  by  C.  and  the  trnstees  of  the 
will,  declaring  that  the  lease  should  be  considered 
in  equity  as  a  contract  to  grant  a  valid  lease  under 
the  power  to  grant  ordinary  leases.  Upon  the 
sale  by  C.  of  the  leasehold  land  purchased  by 
him,  objection  was  taken  to  the  title  on  the 
ground  that  the  lease  not  being  a  building  lease, 
and  being  granted  for  more  than  twenty-one 
years,  was  an  invalid  exercise  of  the  power  : — 
Held,  that,  inasmuch  as  the  lease  did  not  contain 
any  covenant  to  build,  it  was  invalid  as  a  build- 
ing lease ;  that  the  defect  could  not  be  remedied 
under  12  &  13  Vict.  c.  26,  by  turning  that  which 
was  a  lease  of  one  kind  into  a  contract  for  a 
lease  of  another  kind ;  and  that,  even  if  that 
could  be  done,  the  lease  would  still  be  invalid 
in  consequence  of  the  rent  reserved  in  respect 
of  the  freehold  portion  being  an  increasing 
rent,  which  was  not  in  accordance  with  the 
power  to  grant  leases  other  than  building  leases. 
HalU-tt  V.  MaHin,  52  L.  J.,  Ch.  804  ;  48  L.  T. 
894. 

Held,  also,  that  the  lease  being  bad,  the  option 
of  purchase  was  ineffectual  and  could  not  be 
exercised.    Ih, 

2.  Parties  to  Grant. 

Trustees.] — ^A  testator,  after  giving  legacies 
and  annuties,  which,  with  his  debts,  were  charged 
upon  his  real  estate  in  case  the  personal  estate 
should  be  insufiScient,  devised  the  residue  of  his 
real  estate  unto  A.  and  B.,  in  trust  for  the  heirs 
of  his  body  issuing,  and  in  default  of  such  issue. 


to  the  use  of  the  trustees,  to  pay  the  rents,  issues 
and  profits  to  C.  for  life,  but  impeachable  of 
waste  for  cutting  down  any  timber  in  the  life  of 
C,  or  for  pulling  down  any  house  or  building 
without  erecting  a  new  one  of  equal  value  in  its 
stead,  or  for  "  digging  or  getting  any  part  of  any 
coal  or  cannel,  opened  or  to  be  opened,  other- 
wise than  under  and  by  virtue  of  and  agreeable 
to  the  power  thereinafter  given  for  that  purpose ;" 
remainder  to  D.  for  life,  impeachable  of  waste 
for  the  same  matters  as  those  in  respect  of  which 
C.  was  impeachable,  except  for  cutting  timber ; 
remainder  to  the  trustees  to  support  contingent 
remainders  ;  remainder  to  E.  in  tail  male,  with 
several  other  remainders  over ;  and  the  ultimate 
remainder  (reversion)  to  the  right  heirs  of  the 
testator.  Then  followed  a  power  to  "  the  person 
or  prsons  (except  C.)  who,  by  virtue  of  the 
limitations  thereinbefore  expressed,  should  for 
the  time  being  be  seised  of  or  entitled  to  the 
actual  freehold  of  the  hereditaments  devised  in 
strict  settlement,  or  to  the  annual  rents,  issues 
and  profits  thereof,"  to  grant  leases,  in  posses- 
sion, of  the  mines,  at  a  mine-rent,  and  a  similar 
power  to  grant  leases  of  the  lands  : — Held,  that 
the  trustees  (who  had  the  legal  estate  during  the 
life  of  C.)  had,  during  her  life,  power  to  grant 
leases  of  the  coal  or  cannel  mines.  Leigh  v, 
Balcarre*  (^EarV),  6  C.  B.  847. 

Under  a  devise  to  trustees,  their  heirs  and 
assigns,  of  freehold  and  leasehold  estates,  on  trust 
to  permit  and  suffer  the  testator's  wife  to  receive 
and  take  the  rents  and  profits  until  his  son 
should  attain  twenty-one,  and  then  to  the  use  of 
his  son  in  fee  ;  and  a  devise  of  other  lands  to  the 
trustees,  upon  trust  to  receive  the  rents  and 
profits  till  nis  son  attained  twenty-one,  and  in 
the  mean  time  to  apply  the  profits  in  discharging 
the  interest  of  a  bond  of  3,000/. ;  and  on  the 
son's  attaining  twenty-one,  upon  trust  by  sale, 
lease  or  mortgage  of  the  last-mentioned  premises, 
to  raise  the  3,000/.,  and  discharge  the  bond,  and 
subject  thereto  to  the  use  of  his  son  in  fee,  on 
his  attaining  twenty-one.  And  a  third  devise  of 
other  lands,  and  the  residue  of  his  real  and  per- 
sonal estate,  to  the  use  of  the  same  trustees,  in 
trust  by  sale,  lease,  or  mortgage  of  the  same,  to 
raise  3,000/.  and  pay  it  to  his  daughter,  and, 
after  payment,  absolutely  to  sell  and  dispose  of 
so  much  of  the  residue  of  his  lands,  as  they  should 
think  proper,  to  raise  money  to  pay  his  debts, 
legacies,  and  funeral  expenses,  and  then  upon 
trust  to  pay  the  interest  and  produce  of  his  real 
and  personal  estate  to  his  then  wife  for  the  main- 
tenance of  herself  and  two  children,  till  the 
latter  should  attain  twenty-one,  if  she  continued 
his  widow  ;  but,  if  not,  then  for  the  benefit  of  the 
two  children  till  twenty-one,  and  then  to  transfer 
to  those  children  such  residue,  with  further 
trusts  if  either  or  both  of  them  died  under 
twenty-one,  with  a  proviso  "  that  it  should  \ye 
lawful  for  the  trustees  and  the  survivor  at  any 
time  or  times  till  all  the  lands  devised  to  them 
should  actually  become  vested  in  any  other  per- 
son or  persons  by  virtue  of  the  will,  or  until  the 
same  or  any  part  should  be  absolutely  sold  as 
aforesaid,  to  lease  the  same  or  any  part  for  any 
term  of  years  not  exceeding  fourteen,  at  the  best 
rent : " — Held,  that  the  devise  in  the  first  clause, 
to  the  trustees  upon  trust  to  permit  and  suffer 
the  testator's  wife  to  receive  and  take  the  rents 
and  profits  of  the  lands  there  described  until  his 
son  attained  twenty-one,  vested  the  legal  estate 
of  those  lands  in  her,  and  was  not  affected  by 
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the  Bubsequent  leasing  proviso  given  to  the 
trustees,  which  was  confined  to  premises  origin- 
ally vested  in  them  as ,  trustees,  or  over  which, 
when  afterwards  becoming  vested  in  others,  the 
trustees  retained  a  power  of  sale.  &c.  Rigid  d. 
PhillifS  V.  Smith,  12  East,  455. 

Devise  of  freehold  premises  to  tmstees  to  set 
and  let  the  premises,  and  out  of  the  rents  and 
profits  thereof  to  pay  a  debt,  and  in  the  next 
place  to  pay  certain  legacies,  as  soon  as  the  rents 
and  profits  would  permit,  and  after  the  debt  and 
legacies  were  paid  off,  to  B.  in  fee : — Held,  that 
the  trustees  took  only  a  chattel  interest,  for  that 
the  power  of  leasing  was  expressly  confined  for 
the  purpose  of  paying  off  the  debt  and  legacies. 
Aekland  v.  Lutli'i/,  1  P.  &  D.  636  ;  9  A.  &  E.  879. 

By  a  private  act,  lands  were,  in  1720,  settled 
on  those  who  should  be  Earls  of  Shrewsbury.  In 
1803,  a  portion  of  these  estates,  by  another  act, 
was  vested  in  trustees  for  sale,  freed  from  the 
uses  of  the  prior  act,  with  a  provision  that  till 
sale  they  should  be  held  for  the  benefit  of  those 
who  but  for  the  act  would  be  entitled.  In  1843, 
by  a  third  act,  which  provided  for  the  sale  of 
another  portion  of  the  estates,  it  was  also  pro- 
vided that  those  to  whom  the  estates  limited  by 
the  first  act  were  successively  limited,  when  by 
virtue  of  the  limitations  they  came  into  posses- 
sion or  were  entitled  to  the  profits  of  the  lands 
which  should  for  the  time  being  stand  limited 
and  settled  to  such  of  the  uses  of  the  first  act  as 
should  then  be  subsisting  or  capable  of  taking 
effect,  might  lease  them  in  a  particular  way  : — 
Held,  that  this  power  of  leasing  extended  to  lands 
vested  in  trustees  under  the  second  act,  and  still 
unsold.  Shrewiihury  (^Earl)  v.  JBeazJey,  19  C. 
B.,  N.  S.  651  ;  34  L.  J.,  C.  P.  328  ;  13  L.  T.  281  ; 
14  W.  R.  31. 

Of  two  Estates  under  different  Tnuts  in 


one  Lease.] —The  trustees  of  a  will,  by  which 
two  contiguous  estates  were  devised  to  them 
upon  distinct  trusts,  obtained  from  the  court  an 
order  giving  them  power  to  grant  mining  leases 
in  coiLformity  with  and  subject  to  the  provisions 
of  the  Settled  Estates  Act,  1856  (19  &  20  Vict, 
c.  120),  s.  10,  and  with  the  consent  of  the  respec- 
tive tenants  for  life  for  the  time  being.  The 
trustees  and  the  tenants  for  life  of  the  two 
estates  afterwards  entered  into  an  agreement  to 
grant  a  mining  lease  of  the  two  estates  for  forty 
years,  rents  and  royalties  being  reserved  as  if  the 
two  estates  were  one  property.  On  a  bill  by  the 
tmstees  to  enforce  specific  performance  of  the 
agreement :  —  Held,  that  the  trustees  had  no 
power  to  grant  such  a  lease  of  the  two  estates, 
and  that  the  bill  therefore  must  be  dismissed. 
ToUtrn  V.  SJteardy  5  Ch.  D.  19  ;  46  L.  J.,  Ch.  815  ; 
36  L.  T.  756  ;  25  W.  R.  667— C.  A. 

Heir-at-Law  on  Disclaimer  of  Tmsteei.] — ^A 

testator  devised  real  estate,  the  legal  estate  in 
which  was  outstanding  in  a  mortgagee,  to  trus- 
tees, as  to  one  moiety  for  A.  for  life,  with  re- 
mainder to  his  children,  and  as  to  the  other 
moiety  to  B.  for  life,  with  remainder  to  her  chil- 
dren, and  directed  that  the  trustees,  or  the  sur- 
vivor of  them,  or  the  executors  or  administrators 
of  the  survivor,  **  should  and  might "  lease  the 
property  at  rack  rent  for  any  term  not  exceed- 
ing twenty-one  years.  The  trustees  disclaimed. 
A.,  who  was  the  testator's  heir-at-law,  granted  a 
rack-rent  lease  for  twenty-one  years : — Held, 
that  the  lease  was  void,  as  having  been  granted 


by  a  stranger  to  the  power.  Hobson  v.  Flight, 
34  L.  J.,  Ch.  226  ;  11  Jur.,  N.  S.  147 ;  11  L.  T. 
725  ;  13  W.  R.  393. 

Acceptance  of  rent  by  A.,  after  attaining 
twenty-one,  was  not  a  confirmation  of  the  lease. 
Ih, 

Mortgagor  to  Tmetee  for  Himself.] — ^A  mort- 
gage contained  a  power  enabling  the  mortgagor, 
until  foreclosure,  to  grant  leases,  and  the  mort- 
gagor, in  exercise  of  the  power,  granted  a  lease  to 
a  trustee  for  himself  : — Held,  that  the  lease  was 
a  valid  exercise  of  the  power,  Bevan  v.  Hahgood^ 
1  Johns.  &  H.  22  ;  30  L.  J.,  Ch.  107  ;  7  Jur.,  K. 
S.  41. 

Second  Tenant  for  Life  in  Lifetime  of  Fint 
Tenant  for  Life.] — Where  a  power  of  leasing  was 
given  to  the  fatner,  tenant  for  life,  and  after  his 
decease  to  the  son,  tenant  for  life,  and  the  sou 
obtained  a  grant  from  the  father  of  his  life 
estate  (without  noticing  the  power),  subject  to  a 
certain  rent,  with  a  power  of  re-entry  for  non- 
payment : — Held,  that  the  son,  during  the  life- 
time of  his  father,  could  not  lease  under  the 
power.     Cojce  v.  Day,  13  East,  118. 

"^dow  to  Second  Hoiband — Condition  tkat 
belt  Bent  shonld  be  obtained.] — A  marriage 
settlement  reserved  to  the  wife,  tenant  for  life, 
after  the  death  of  her  husband,  a  power  of  leas- 
ing by  indenture,  under  her  hand  and  seal,  to  any 
person,  for  twenty-one  years,  so  as  upon  every 
such  lease  there  be  reserved  the  best  rent,  and  so 
as  none  of  the  lessees  be  made  dispunishable  of 
waste  by  any  express  words  to  be  therein  con- 
tained, and  BO  as  in  the  leases  there  be  contained 
a  clause  of  re-entry  for  nonpayment  oi  rent,  and 
so  as  the  lessee  do  seal  and  deliver  a  counter- 
part thereof : — Held,  that  a  lease  granted  in  pur- 
suance of  this  power  to  a  second  husband  was 
void  as  against  the  remainderman.  IJoe  d.  Uart- 
ridge  v.  Gilhvrt,  5  Q.  B.  423  ;  D.  &  M.  429  ;  13 
L.  J.,  Q.  B.  21  ;  8  Jur.  37. 

3.  In  Possession  or  Reversion. 

In  Pofliession  bat  not  in  BcTorsion— What  is 
Beversion.] — A  lease  to  commence  from  the  day 
of  the  date  is  a  lease  in  reversion,  and  therefore 
not  an  execution  of  a  power  to  grant  leases  in 
possession.  Doe  d.  Bayntun  v.  Wathm,  Cowi>. 
189. 

Under  a  power  to  lease  in  possession  and  not 
in  reversion,  a  lease  for  years,  executed  the  29t]i 
March,  to  the  then  tenant  in  possession,  haben- 
dum as  to  the  arable  from  the  13th  Februarv 
preceding,  and  as  to  the  pasture  from  the  5th 
April  then  next,  &c.,  under  a  yearly  rent  pay- 
able quarterly,  on  the  10th  July,  10th  October, 
10th  January  and  10th  April,  is  void  for  the 
whole,  though  such  lease  was  according  to  the 
custom  of  the  country,  and  the  same  luul  been 
before  granted  by  the  person  creating  the  power. 
Doe  d.  Allan  v.  Calvert,  2  East,  376. 

Under  a  power  to  demise  for  twenty-one  years 
in  possession,  and  not  in  reversion,  a  lease  dated 
in  fact  on  the  17th  February,  1802,  habendum 
from  the  25th  March  next  ensuing  the  date 
thereof,  is  good,  if  not  executed  and  delivered 
till  after  the  25th  March  ;  for  it  then  takes  effect 
as  a  lease  in  possession,  with  reference  back  to 

j  the  date  actually  expressed.    Doe  d.  Cvx  v.  Day, 

\  10  East,  427. 
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One  under  a  power  to  lease  for  twenty-one 
years  in  posBeasion,  but  not  in  reversion,  granted 
a  lease  to  his  only  daughter  for  twenty-one 
years,  to  commence  from  the  day  of  the  date  : — 
Held,  to  be  a  good  lease.  Pugh  v.  Leed*  QDuke^ 
Cowp.  714. 

Where  powers  were,  given  under  a  settlement 
to  make  leases  of  present  but  not  of  future  inte- 
rest, and  so  as  the  same  went  with  and  were  in- 
cident to  the  remainder  and  reversion,  a  lease 
with  a  reservation  in  execution  of  these  powers 
to  the  tenant  in  possession  of  the  freehold,  his 
heirs  and  assigns,  was  held  good,  because  "  heirs 
and  assigns  "  meant  those  to  whom  the  remain- 
der and  reversion  would  go  under  the  settlement. 
Hotley  V.  Scott^  Lofft,  316. 

Where  there  is  a  power  to  grant  leases  in  pos- 
session, but  not  by  way  of  reversion  or  interest, 
a  lease  per  verba  de  prsesenti  is  not  contrary  to 
the  power,  although  the  estate,  at  the  time  of 
granting  the  lease,  was  held  by  tenants  at  will, 
or  from  year  to  year,  if  at  the  time  they  received 
directions  from  the  grantor  of  the  lease  to  pay 
their  rent  to  the  lessee.  Ooodtitle  d.  Clarges  v. 
Fanucan^  2  Dougl.  565. 

Authority  of  Power  as  to.] — Under  a 


power  to  trustees  "  to  lease  premises  for  a  term 
not  exceeding  twenty-one  years,  and  determin- 
able as  a  former  term  of  ninety-nine  years  was 
determinable,  as  they  should  think  proper : " — 
Held,  that  such  a  power  authorized  only  a  lease 
in  possession,  and  not  in  f  uturo ;  and  as  the 
trustees  had  let  the  premises  for  ten  years,  deter- 
minable as  in  the  original  lease,  and  afterwards 
relet  them  for  the  term  of  eleven  years,  before 
the  expiration  of  the  ten  years'  lease,  that  the 
second  lease  was  void,  and  a  bad  execution  of 
the  power.    Shato  v.  Summers,  3  Moore,  196. 


Agreement  to  Orant  a  Lease.] — A  feme 


covert,  having  under  her  marriage  settlement  a 
life  estate  in  freehold  property,  to  her  sole  and 
separate  use,  and  a  power  to  grant  leases  for  any 
term  not  exceeding  twenty-one  years,  subject  to 
the  usual  restrictions,  granted  a  lease  of  part  of 
the  property  to  A.  for  the  term  of  fourteen  years, 
and,  within  two  years  prior  to  the  expiration  of 
that  term,  signed  and  gave  to  A.,  at  his  request, 
a  written  undertaking  to  grant  him  a  new  lease, 
when  the  existing  lease  should  have  expired, 
upon  the  same  terms  and  for  the  same  period. 
He  continued  to  occupy  the  land  after  the  expi- 
ration of  the  original  term,  without  obtaining  a 
new  lease,  but  doing  acts  upon  the  faith  of  the 
undertaking  so  given.  The  feme  covert  died  : — 
Held,  that  there  was  an  agreement  which  was 
binding  on  the  estate,  and  was  capable  of  being 
enforced  in  equity.  Dowell  v.  Dew,  12  L.  J., 
Ch.  168  ;  7  Jur.  117. 

Such  an  agreement  beforehand  to  grant  a  lease 
is  not  an  agreement  to  grant  a  reversionary  lease, 
but  is  within  the  terms  of  a  power  authorizing  a 
party  to  make  leases  in  possession  only.    /&. 

4.  Lani>s  and  Pbemises  usually  Let. 

Oenerally.] — ^Leasing  powers  are  to  be  liberally 
construed,  and  therefore  land  settled  for  years, 
determinable  on  lives,  by  a  family  settlement, 
will  be  said  to  have  been  thereby  usually  de- 
mised. Right  d.  Basset  v.  Hiomas,  1  W.  Bl. 
446  ;  3  Burr.  1441. 

Under  a  power  to  lease  all  manors,  messuages. 
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lands,  &c.,  so  as  there  be  reserved  as  much  rent 
as  is  now  paid  for  the  same,  such  part  of  the 
estate  enumerated  in  the  power  as  may  have 
never  been  demised  may  be  let.  Goodtitle  d. 
Clarges  v.  Funucan,  2  Dougl.  565. 

Under  a  power  in  a  will,  "  to  demise  and  lease 
such  parts  of  the  testator's  premises  as  had  been 
usually  granted  or  demised,  and  were  then  in 
lease,  for  any  term  of  years  determinable  on 
lives,  to  any  persons  for  the  like  terms,  and  in 
like  manner,  and  under  the  like  rents,  services, 
and  conditions  as  the  same  had  been  usually 
granted  ;  and  the  residue  of  the  same  premises, 
unto  any  persons,  for  any  term  of  years  not  ex- 
ceeding twenty-one  years  in  possession,  at  the 
best  and  mast  improved  rent  that  could  be 
reasonably  gotten  for  the  same,  so  as  that  no 
such  demise  or  lease  should  be  made  dispunish- 
able of  waste,  nor  without  a  condition  of  re- 
entry on  nonpayment  of  the  rent  and  services 
thereby  reserved,  and  so  as  each  lessee  should 
execute  a  counterpart  of  bis  lease  :" — Held,  that 
the  word  **  such  "  could  not  be  thrown  back,  so 
as  to  apply  to  or  govern  the  first  class  of  the  tes- 
tator's premises,  which  had  been  usually  let  and 
were  then  in  lease,  but  must  be  confined  to  the 
latter  class  of  property,  viz.,  the  residue  of  the 
premises,  as  to  the  terms  of  leasing  which  the 
testator  had  given  separate  and  specific  direc- 
tions. Doc  d.  Bligh  v.  Colmnn,  7  Moore,  271 ; 
1  Bing.  28. 

Power  to  Lease  Lands  **  or  any  part  of  them."] 
— Devise  of  lands  to  trustees  and  their  heirs,  in 
trust  to  the  use  of  W.  B.  B.,  and  his  first  and 
other  sons  in  strict  settlement,  remainder  to 
J.  B.  and  his  first  and  other  sons  in  strict  settle- 
ment, with  power  to  the  trustees  from  time  to 
time,  daring  the  minorities  of  the  persons  to 
whom  the  premises  should  descend,  and  to  any 
tenant  for  life,  to  grant  any  lease  of  all  or  any 
part  of  the  lands  so  limited,  so  as  there  be 
reserved  the  ancient  and  accustomed  yearly  rent : 
— Held,  that  a  lease  by  W.  B.  B.  of  part  of  the 
lands  devised,  in  several  parcels,  in  one  of  which 
parcels  were  included,  together  with  lands 
anciently  demised,  two  closes  never  before 
demised,  at  one  entire  rent,  viz.,  the  ancient 
rent  for  that  part  which  had  been  anciently 
demised,  was  void  for  the  whole  of  the  lands 
included  in  that  parcel,  as  well  the  lands  never 
before  let  as  those  anciently  let ;  but  it  seems 
to  be  good  as  to  the  other  parcels,  which  con- 
tained only  lands  anciently  demised,  and  on 
each  of  which  there  was  a  several  reservation  of 
the  ancient  rent.  Doe  d.  Bartlett  v.  Rendle, 
3  M.  &  S.  99.  See  also  Fuller  v.  Ahhott,  4 
Taunt.  105. 

A  power  to  demise  lands,  or  any  part  of  them, 
is  not  well  executed  by  a  demise  of  part,  with 
liberty  of  shooting  over  the  whole.  Dayrell  v. 
Hoare,  4  P.  &  D.  114  ;  12  A  &  E.  356. 

Under  the  settlement  of  an  estate  with  a 
power  to  the  tenant  in  possession  to  let  all  or  any 
part  of  the  premises,  so  as  the  usual  rents  be  re- 
served, a  lease  of  tithes,  which  had  never  been  let 
before,  was  void.  Pomeroy  v.  Partington,  3  T. 
R.  666. 

Leasing  Lands  not  within  the  Power.] — If  a 
lease,  under  a  power  of  leasing  at  the  accustomed 
rents  and  heriots,  purports  to  demise,  at  one 
entire  rent,  lands  not  within  the  power,  together 
with  the  lands  which  are  within  the  power,  the 
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lease  is  bad  as  to  the  lands  within  the  power, 
although  the  rent  and  heriots  are  in  proportion 
to  the  rent  and  heriots  previously  reserved  on  all 
the  lands ;  but,  against  a  party  claiming  as  heir 
to  the  lessor,  the  lease  is  good  as  to  the  lands 
which  are  not  within  the  power,  and  of  which 
the  lessor  is  seised  in  feu.  Doc  d.  Egremont 
(Earl)  V.  Stephefis,  6  Q.  B.  208  ;  13  L.  J.,  Q.  B. 
»20  ;  8  Jur.  951. 

In  a  lease,  under  a  power  o£  demising  for  lives, 
or  for  years  determinable  on  lives,  any  part  of 
the  lands  "  usually  so  leased,"  the  joining  of  lands 
in  the  same  Iciise  which  were  usually  let  sepa- 
rately is  not  at  variance  with  the  power,  for  the 
words  "  usually  so  leased  "  apply  to  the  duration 
of  the  lease.  Ih.  See  also  Doe  d.  Williaffi*  v. 
Matthews  J  ^ost  J  col.  1572. 

Leasing  two  Tenementa  together  previously 
leased  separately.] — ^A  tenant  for  life  had  power 
to  lease,  for  terms  of  years  determinable  upon 
two  or  three  lives,  any  part  of  the  premises 
usually  so  leased,  so  that  there  were  reserved  the 
ancient  and  accustomed  rents  and  heriots  of  the 
premises  therein  contained,  or  more,  and  so  that 
in  every  of  the  leases  there  were  contained  the 
usual  and  reasonable  covenants  : — Held,  that  two 
tenements,  which  had  previously  been  leased 
separately,  might  be  leased  together  under  a 
single  demise,  no  objection  being  made  that  the 
rents  and  heriots  reserved  were  not  in  proper 
proportion.  Doe  d.  Egremont  (Earl)  v.  TT7Z- 
liami,  11  Q.  B.688  ;  17  L.  J.,  Q.  B.  154  ;  12  Jur.455. 

Kining  Lease.] — A  testator  devised  his  real 
estates  in  strict  settlement,  making  M.  first 
tenant  for  life  without  impeachment  of  waste, 
and,  after  giving  to  male  tenants  for  life  powers 
to  jointure  their  wives  and  provide  portions  for 
younger  children,  proceeded  to  authorize  the 
tenants  for  life  when  in  possession  and  the  guar- 
dians of  infant  tenants  for  life  in  possession  to 
demise  any  parts  of  the  estates,  except  the  man- 
sion house,  for  any  term  not  exceeding  twenty- 
one  years  at  the  best  rent  without  fine  or  pre- 
mium. He  then  empowered  such  tenants  for 
life  and  guardians  to  grant  any  lease  or  leases  of 
any  mines  or  collieries,  or  of  any  parcels  of  land, 
for  the  purpose  of  digging  for,  winning,  or  gain- 
ing minerals  or  coal  in  any  part  of  his  estates 
"  for  such  terms  or  number  of  years,  and  under 
and  subject  to  such  rents  or  reservations  and 
agreements,  as  to  such  tenant  for  life  or  guardian 
or  guardians  shall  seem  reasonable  and  proper," 
and  also  to  grant  building  or  repairing  leases 
for  any  term  not  exceeding  ninety-nine  years 
without  any  fine  or  premium.  In  1843  M.,  the 
tenant  for  life,  by  a  deed  reciting  the  leasing 
power,  in  consideration  of  6,0O0Z.  paid  to  him  by 
C,  demised  the  mines  included  in  a  mining  lease 
made  by  the  testator  to  E.  in  1829,  which  would 
expire  in  1848,  to  C.  for  ninety-nine  yciirs  at  a 
peppercorn  rent,  subject  to  redemption  on  pay- 
ment of  6,000Z.  and  interest.  The  deed  contained 
an  appointment  of  a  receiver  of  the  rents  and 
royalties,  payable  by  the  present  and  future 
tenants,  and  did  not  oblige  C.  to  work  the  mines  ; 
but  the  tenant  for  life  covenanted  to  grant,  or 
concur  in  granting,  such  further  leases  as  C. 
should  require  ; — Held,  that  this  deed  was  a 
valid  exercise  of  the  power  of  leasing  mines,  and 
created  a  good  legal  mortgage  for  an  absolute 
term  of  ninety-nine  years.  Taylor  v.  Motttyn^ 
Mostyn  v.  LaTwattter,  23  Gh.  D.  583  ;  52  L.  J., 


Ch.  848 ;  48  L.  T.  715 ;  31  W.  R.  686— C.  A. 
Affirming  61  L.  J.,  Ch.  696  :  46  L.  T.  648 :  31 
VV.  R.  3. 

5.  Rent  and  other  Services. 

Lease  of  Lands  not  within  Power.] — Under 
a  power  to  demise  lands,  reserving  the  ancient 
rent,  a  demise  made  of  those  lands  jointly  with 
others  at  an  entire  rent,  is  void.  Doe  d.  Williams 
V.  Matthews,  2  N.  &  M.  264  ;  5  B.  &  Ad.  298. 

When  Power  is  well  ezeented  aeeording  to 
Condition  as  to.] — ^A  power  to  lease,  so  as  the 
usual  rent  is  reserved  or  made  payable  yearly,  is 
well  executed  by  a  lease  reserving  the  usual 
yearly  rent,  but  making  it  payable  half-yearly. 
IfVycr  V.  Coombs,  11  A.  &  E.  403  ;  4  P.  &  D. 
120,  n. 

Where  a  power  of  leasing  requires  that  a 
fixed  rent  and  a  money-heriot,  payable  under 
peculiar  circumstances,  shall  be  reserved,  a  lease 
granted  under  the  power,  reserving  a  larger  heriot, 
is  void.  Doe  d.  Eg  rem  of U  (JESzW)  v.  HellingSy  6 
Jur.  821. 

A  tenant  for  life,  dispunishable  for  waste,  had 
power  to  lease  for  twenty-one  years  ancient  pas- 
ture land,  which  she  afterwards,  and  before  any 
lease,  had  converted  into  garden  allotmenta,  in  a 
manner  amounting  to  waste.  The  power  pro- 
vided against  "any  fine,  premium  or  foregift 
being  taken  for  the  making  thereof,  and  that  none 
of  the  lessees  should  be  authorized  to  commit 
'waste,  or  exempted  from  punishment  for  waste." 
The  tenant  for  life  converted  some  of  the  pasture 
into  garden  allotments,  so  as  to  commit  waste  ; 
and  by  indenture,  dated  the  13th  December,  1845, 
and  reciting  the  power,  she  leased  the  whole  land 
to  the  defendant  for  twenty-one  years  from  the 
1st  July  last,  reserving  the  best  rent,  and  payable 
half-yearly,  the  first  payment  to  be  made  on  the 
1st  January,  1846  ;  the  defendant  covenanting 
not  to  plough  up  any  of  the  pasture  limd  demised, 
"  except  for  the  purpose  of  carrying  out  the  allot- 
ment system  "  introduced  by  the  tenant  for  life  : 
— Held,  that  the  lease  was  a  good  execution  of 
the  power ;  that,  first,  the  rent  was  not  so  re- 
served as  to  amount  to  the  taking  a  fine, 
premium  or  foregift ;  and,  secondly,  that  the  ex- 
ception in  the  defendant's  covenant  did  not 
authorize  him  to  commit  waste,  or  exempt  him 
from  punishment  for  so  doing.  Doe  d.  Sopkin- 
son  v.  Ferrand,  20  L.  J.,  C.  P.  202 ;  16  Jur. 
1061. 

Condition  that  Best  Bent  should  be  got] 

— In  a  lease  of  lands  for  which  the  lessor  is  bound 
to  reserve  the  best  rent  which  can  be  got,  he 
must  reserve  the  best  rent  which  can  be  got  at 
the  time  the  lease  is  made,  without  any  regard  to 
a  former  lease  in  which  the  rent  might  have  been 
fairly  reserved  on  account  of  money  to  be  expended 
in  improvements.  Doe  d.  Cfrijfiths  v.  Lloyd,  3 
Esp.  78. 

Whether  the  best  rent  has  been  reserved  upon 
a  demise  made  under  a  leasing  power,  is  a  ques- 
tion for  the  jury  ;  and  evidence  is  admissible  to 
shew  that  the  best  rent  has,  in  fact,  been  re- 
served, although  the  leasing  power  also  requires 
that  no  premium  be  taken,  and  the  lease,  which 
is  stated  to  be  in  consideration  of  the  rent  and 
covenants,  contains  a  covenant  by  the  leasee  to 
maintain  three  adult  children  of  the  lessor,  the 
donee  of  the  power,  for  a  small  annual  sum, 
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and  another  adult  child  for  nothing.    Doe  d. 
Jiogetri  v.  Ilogttrs,2  N.  &  M.  550  ;  5  B.  &  Ad.  755. 

A  lease  at  43/.  a  year,  granted  under  a  power 
directing  the  best  rent  to  be  reserved,  cannot  be 
impeached  merely  by  shewing  that  the  lessor 
rejected  at  the  time  two  specific  offers,  one  of 
50/.,  and  another  of  from  502.  to  60/.,  from  other 
tenants,  though  the  responsibility  of  such  other 
tenants  could  not  be  disproved ;  for,  in  the  exer- 
cise of  such  a  power,  whera  fairly  intended,  and 
no  fine  or  other  collateral  consideration  is  re- 
ceived, or  injurious  partiality  plainly  manifested 
by  the  lessor,  all  other  requisites  of  a  good 
tenant  are  to  be  regarded,  as  well  as  the  mere 
amount  of  the  rent  offered,  unless  something 
extravagantly  wrong  in  the  bargain  or  rent  is 
shewn.  JDue  d.  Lawton  v.  Radcliffe,  10  East, 
278. 

Semble,  that  the  best  rent  means  the  best  rack- 
rent  that  can  reasonably  be  required  by  a  land- 
lord, taking  all  the  requisites  of  a  good  tenant  for 
the  permanent  benefit  of  the  estate  into  the 
account.    lb. 

Devise  of  a  reversion  to  N.  for  life,  with  power 
to  jointure  and  raise  portions  for  younger  chil- 
dren, remainder  to  his  first  and  other  sons,  with 
power  to  N.  and  those  in  remainder  during 
their  respective  possessions,  to  make  leases  of  the 
lands  in  Sussex  and  Huntingdonshire  for  not 
exceeding  twenty-one  years,  at  the  most  rent ; 
and  of  the  lands  m  Middlesex  and  Loudon,  for 
not  exceeding  sixty-one  years,  at  the  usual  or 
other  the  most  rent : — Held,  that  N.  might  well 
lease  the  lands  in  Middlesex  upon  a  fine  and  at 
a  reserved  rent,  which  rent  exceeded  the  rent 
reserved  upon  a  former  lease  in  being  at  the 
date  of  the  will,  and  at  the  testator*s  death,  and 
upon  which  lease  the  then  lessor  had  also 
taken  a  fine.  Doe  d.  Newnluim  v.  Creed,  4  M. 
&  S.  371. 

Where  a  tenant  for  life  with  a  special  power 
of  leasing,  reserving  the  best  rent,  in  considera- 
tion (as  recited)  of  the  surrender  of  a  prior  term 
of  ninety-nine  years  (of  which  above  fifty  were 
unexpired),  and  certain  charges  to  be  incurred 
by  the  tenant  for  repairs  and  improvements, 
&c.,  granted  to  him  a  new  lease  of  the  premises 
for  ninety-nine  years,  by  virtue  of  the  power 
reserved  to  her  by  any  other  power  vested  in,  or 
in  an3rwise  belonging  to  her,  which  new  lease 
was  void  by  the  power  for  want  of  reserving  the 
best  rent : — Held,  that  the  second  lease,  which 
was  intended  and  expressly  declared  to  be 
granted  by  virtue  of  and  under  the  power,  and 
being  apparently  not  intended  by  the  parties  to 
be  carved  out  of  the  estate  for  life  of  the  lessor, 
being  void  under  the  power,  should  not  operate 
in  law  as  a  surrender  of  a  prior  term,  as  passing 
an  interest  out  of  the  life  estate  of  the  grantor, 
contrary  to  the  manifest  intent  of  the  parties  ; 
and  consequently  that  the  prior  term,  though  the 
indenture  of  lease  was  in  fact  cancelled  and 
delivered  np  when  the  new  lease  was  granted, 
might  be  set  up  by  the  tenant  of  the  premises, 
in  bar  to  an  ejectment  by  the  remainderman 
aiter  the  death  Of  the  tenant  for  life,  however 
such  second  lease  might  have  operated  by  way 
of  estoppel  as  against  the  lessor  during  her  life. 
Roe  d.  Berkeley  (^Earl)  v.  York  (^Archbishops 
6  Bast,  86  ;  2  Smith,  166. 

By  a  private  act,  in  1720,  estates  were  settled 
and  a  power  was  reserved  to  the  respective  tenants 
in  tail,  by  deed,  to  lease  any  part  of  the  lands  *'for 
the  term  of  three  lives  or  twenty-one  years,  or  for 


any  term  or  number  of  years  determinable  upon 
the  death  or  determination  of  three  lives,  so  as 
upon  every  such  lease  there  be  reserved,  and  made 
payable  yearly  during  the  continuance  thereof, 
the  usual  and  accustomed  yearly  rents  and  ser- 
vices for  the  same ;  and  so  as  there  be  contained 
therein  a  condition  of  re-entry  for  nonpayment  of 
the  said  rent  and  rents  thereby  to  be  reserved.*' 
By  lease,  dated  the  6th  January,  1785,  a  tenant  in 
tail  of  the  estates  demised  a  part  of  the  premises, 
to  hold  from  the  date  of  the  lease  for  ninety-nine 
years,  if  three  persons  therein  named  should  so 
long  live,  yielding  and  paying  yearly  and  every 
year  during  the  term,  unto  the  lessor,  the  yearly 
rent  of  50/.,  on  the  25th  March  and  29th  Septem- 
ber, by  even  and  equal  portions,  the  first  payment 
to  be  made  on  the  25th  March  ensuing  the  date 
of  the  lease :  then  followed  a  provision,  that  if 
the  rent  should  not  be  paid  on  those  days,  or  if 
certain  amerciaments  and  fines  therein  mentioned, 
after  reasonable  demand,  should  not  be  paid,  it 
should  be  lawful  for  the  lessor,  his  heirs  and  as- 
signs, to  re-enter  and  distrain,  and  the  distress  to 
take  away,  detain,  and  keep  until  the  rent  was 
satisfied ;  and  there  was  the  following  proviso  for 
re-entry  :  ^Hhat  in  case  the  yearly  rent  should  be 
unpaid  for  the  space  of  twenty-eight  days  after  it 
became  due,  being  lawfully  demanded,  it  should 
be  lawful  for  the  lessor,  his  heirs  and  assigns,  to 
re-enter ; "  previously  to  the  act,  the  premises 
demised  by  this  lease  had  been  demised  jointly 
with  other  premises  by  the  settlor*s  ancestor,  by  a 
lease  bearing  date  the  2nd  February,  1708,  **  for 
ninety-nine  years,  determinable  upon  three  lives, 
at  a  yearly  rent  of  82/.,  payable  on  the  same  days 
as  those  mentioned  in  the  lease  of  the  6th  January, 
1785,  the  first  payment  to  commence  on  25th 
March  ensuing  the  date  of  the  lease ; "  and  it  also 
contained  a  similar  power  for  the  lessor  to  distrain, 
and  a  power  of  re-entry,  upon  the  rent  being  be- 
hind for  twenty-eight  days,  upon  its  being  lawfully 
demanded,  and  not  paid,  and  no  sufficient  distress 
being  found  upon  the  premises ;  but  it  did  not  ap- 
pear whether  any  other  lease  was  granted  between 
that  period  and  1756  :  and  at  that  time  another 
lease  of  the  premises,  demised  by  the  lease  of  the 
6th  January,  1785,  wbs  granted  at  a  rent  of  32/., 
payable  at  the  same  period  as  in  the  other  leases, 
containing  the  same  power  of  distress  and  re- 
entry for  nonpayment  of  rent  as  those  in  the  lease 
of  the  6th  January,  1785  : — Held,  first,  that  it 
was  not  a  valid  objection  to  the  lease  of  the  6th 
January,  1785,  that  the  rent  was  made  payable  on 
the  25th  March  and  29th  September  (although 
the  term  commenced  on  the  6th  January,  and 
therefore  there  was  a  forehand  rent,  which  might 
prejudice  the  remainderman),  inasmuch  as  the 
rent  was  made  payable  on  the  same  days  by  the 
former  lease,  and  therefore  that  this  was  the  usual 
and  accustomed  rent ;  secondly,  for  the  same 
reason,  that  it  was  no  objection  to  the  lease,  that 
the  rent  was  made  payable  by  half-yearly  pay- 
ments, although  the  power  required  it  to  be  pay- 
able yearly ;  the  word  yearly  meaning  a  payment 
of  rent  in  the  year ;  thirdly,  that  it  was  no  objec- 
tion to  the  lease,  that,  by  the  terms  of  it,  the  land- 
lord could  distrain  only  after  a  reasonabledemand ; 
and  that  he  was  bound  to  detain  the  distress  until 
it  was  satisfied :  for  this  being  a  clause  introduced 
for  his  benefit,  he  was  not  thereby  abridged  of  any 
right  of  distress  which  he  had  by  common  law,  or 
of  sale,  under  4  &  5  Will.  &  M.  c.  2,  s.  2 ;  fourthly, 
that  it  was  no  objection  to  the  lease,  that  the 
clause  of  re-entry  reserved  the  right  of  entry  to 
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the  landlord,  upon  the  rent  being  twenty-eight 
days  in  arrear,  for  this  was  a  reasonable  condition 
of  re-en  try,  and  was  conformable  to  the  old  lease  ; 
nor  was  it  any  objection  that  the  right  of  re-entry 
was  made  to  depend  upon  the  rents  being  lawfully 
demanded,  for  the  landlord  was  not  thereby  de- 
prived of  the  benefit  of  the  4  Goo.  2,  c.  28,  and,  i 
consequently,  was  entitled  by  that  statute  to  enter 
without  making  any  demand  : — Held,  also,  that 
part  of  the  premises  formerly  demised  jointly  with 
others,  at  one  entire  rent,  might  be  let  under  the 
terms  of  this  power  at  a  rent  bearing  the  same 
proportion  to  the  whole  rent,  that  the  premises 
demised  by  the  lease  bore  to  the  whole  premises 
formerly  demised.  Doe  d.  Shrewsbury  (^EarV)  v. 
WiUon,  5  B.  &  A.  363. 

By  a  marriage  settlement,  estates  were  settled 
in  strict  settlement,  and  a  power  was  reserved  to 
the  persons  being  in  the  actual  possession  of  the 
premises,  by  virtue  of  the  limitations  in  the  settle- 
ment, to  lease  any  part  of  the  lands  thereby  settled 
"  for  one,  two  or  three  life  or  lives,  or  any  term  or 
number  of  years,  not  exceeding  twenty-one  years, 
so  as  upon  all  and  every  such  lease  or  leases  there 
should  be  reserved  and  continued  payable  during 
the  respective  continuance  of  such  lease  or  leases, 
by  half-yearly  payments,  the  best  and  most  im- 
proved yearly  rents  that  could  be  reasonably  had 
or  obtained,  without  taking  any  sum  or  sums  of 
money,  or  other  thing,  by  way  of  fine  or  income 
•for  the  same."  By  a  lease,  dated  the  11  th  January, 
1783,  a  tenant  for  life  of  the  estates  demised  a 
part  of  the  settled  estates  to  hold  from  the  4th  of 
January  preceding,  for  the  lives  of  three  persons 
therein  named,  yielding  and  paying  yearly  and 
every  year  during  the  term  the  yearly  rent  or  sum 
of  31 Z.  10«.,  at  or  upon  the  two  most  usual  feasts 
or  days  of  payment  in  the  year,  viz.,  the  feast  of 
St.  Philip  and  James  the  Apostles  (1st  May),  and 
St.  Michael  the  Archangel  (29th  September),  by 
even  and  equal  portions  ;  the  first  payment  to  be 
made  on  the  feast  of  St.  Philip  and  James  the 
Apostles  next  ensuing  the  date  of  the  lease  : — 
Held,  that  the  lease  was  not  a  due  execution  of 
the  power,  and  that  it  was  therefore  invalid.  JDoe 
d.  Uarris  v.  Morse,  2  C.  &  M.  247  ;  4  Tyr.  185. 

Held,  also,  that  leases  of  other  estates  in  the 
same  part  of  the  country  were  not  admissible  to 
shew  that  the  days  on  which  the  rent  was  reserved 
in  the  lease  were  the  usual  half-yearly  days  of 
payment  of  rent  in  that  part  of  the  country.  Ih, 

A.  by  will  empowered  his  devisee  for  life,  of 
real  estate,  to  demise  and  lease  for  twenty-one 
years,  "  so  as  upon  each  lease  there  were  reserved 
and  made  payable,  during  the  continuance  thereof, 
the  best  improved  yearly  rent  that  could  reason- 
ably be  had  for  the  same,  without  taking  any  sum 
or  sums  of  money  by  way  oE  fine  or  income  for  or 
in  i*espect  of  such  lease  or  leases,  and  that  in  every 
such  lease  there  should  be  contained  a  clause  of 
re-entry  for  nonpayment."    In  exercise  of  this 

Eower,  a  lease  was  made  for  twenty-one  years,  to 
old  from  the  11th  of  October,  1833,  at  the  yearly 
rent  of  903Z.,  payable  by  equal  half-yearly  pay- 
ments, viz.,  on  the  6th  of  April  and  on  the  11th 
of  October  in  every  year,  except  the  last  half- 
year's  rent,  which  was  thereby  reserved  and  agreed 
to  be  paid  on  the  1st  of  August  next  before  the 
determination  of  the  term  : — Held,  that  this  lease 
was  a  valid  execution  of  the  power.  Rutland  v. 
Doe  d.  Wythe  (in  error),  12  M.  &  W.  355  ;  10  G. 
&  F.  419. 

An  act  granted  to  a  tenant  for  life  a  power  to 
jnake  leases  for  any  term  not  exceeding  ninety- 


nine  years  ;  '^  so  as  every  such  lease  or  leases  be 
made  to  take  effect  either  in  possession  or  imme- 
diately after  the  determination  of  the  leases  then 
subsisting  respectively ;  and  so  as  in  every  such 
lease  there  be  reserved  to  be  payable,  during  the 
continuance  of  the  term  thereby  to  be  granted, 
the  best  and  most  beneficial  yearly  rent  or  rents, 
to  be  incident  to  the  immediate  reversion  of  the 
premises,  that  can  be  reasonably  had  at  the  time 
of  making  such  lease,  without  taking  any  fine, 
foregif t,  &c."  When  this  power  was  granted,  the 
estate  was  let  upon  leases,  which  would  expire  on 
the  10th  October,  1791.  The  tenant  for  life,  in 
pursuance  of  one  entire  bargain,  g^nted  at  one 
and  the  same  time  two  leases  of  the  premises,  one 
dated  the  29th  May,  1787,  for  thirty  years,  to  com- 
mence on  the  10th  October,  1791 ;  and  the  other 
dated  the  4th  June,  1787,  for  sixty-three  years, 
to  commence  on  the  10th  October,  1821  : — Held, 
that  the  last-mentioned  lease  was  void,  as  it  was 
a  fraud  upon  the  power,  not  being  made  to  take 
effect  immediately  after  the  expiration  of  the 
subsisting  lease.  Doe  d.  Sutton  v.  Harvey,  2  D. 
k  R.  589  ;  1  B.  &  C.  426. 

In  the  first  of  these  two  leases,  a  yearly  rent 
of  2701,  was  reserved,  and  in  the  second,  a  rent 
of  1202.  only,  with  a  grant  or  stipulation,  that 
the  tenant  should  rebuild  the  premises,  either 
before  the  expiration  of  the  term  granted  by  the 
first  lease,  or  within  the  first  year  of  the  term 
granted  by  the  second : — Held,  that  supposing 
these  rents  to  be  the  most  beneficial  which  could 
be  obtained  as  between  lessor  and  lessee,  still 
that  they  were  not  so  as  between  the  tenant  for 
life  and  the  reversioner ;  and,  consequently,  that 
the  power  was  in  this  instance  violated ;  and 
that  the  second  lease  was  on  this  ground  also 
void.    lb. 


That  Ancient  Bent  should  be  got.] — 


Where  a  tenant  for  life,  with  a  limited  power  of 
leasing,  reserving  the  ancient  rent,  receiTed  a 
letter  from  a  confidential  agent  in  1728,  contain- 
ing a  minute  account  of  the  tenants  and  rents  of 
the  estate,  which  letter  the  tenant  for  life  indorsed 
'*  a  particular  of  my  estate,  &c. ; "  and  handed 
down  to  B.,  the  succeeding  tenant  for  life,  who 
had  a  like  limited  power  of  leasing,  by  whom 
it  was  also  preserved  and  handed  down  amongst 
the  muniments  of  the  estate  to  the  first  tenant 
in  tail : — Held,  that  such  paper  was  evidence  for 
the  tenant  in  tail  against  the  lessee  of  B.,  in  order 
to  shew  that  the  rent  reserved  by  B.,  the  tenant 
for  life,  was  less  than  the  ancient  rent^  which 
was  reserved  at  the  time  to  which  such  paper 
referred,  the  paper  having  been  accredited  by 
the  then  owner  of  the  estate,  who  had  the  means 
of  knowing  the  fact,  and  who  had  an  interest  the 
other  way,  viz.  to  diminish  the  rent  in  order  to 
increase  his  fine  upon  renewal  under  the  power. 
Roe  d.  Brune  v.  RawUngs,  7  East,  279  ;  3  Smith, 
254. 

A  tenant  for  life,  with  a  power  to  lease  for 
three  lives,  reserving  "  the  ancient  and  accus- 
tomed heriots,  or  more,"  granted  a  lease,  reserv- 
ing 62.  13«.  id.  as  a  heriot  on  the  falling  of  each 
life.  The  ancient  heriot  was  the  three  best 
beasts  or  the  62.  13^.  id,,  at  the  lord's  option,  not 
on  the  falling  of  each  life,  but  contingent  on  a 
certain  order  of  survivorship  : — Held,  that  as  the 
lease  avowedly  varied  from  the  ancient  leases, 
the  onus  was  on  the  lessee  to  shew  that  the  new 
reservation,  without  the  option,  was  as  beneficial 
to  the  lord  as  the  ancient  reservation.    Doe  d. 
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Egremont  v.  Orazehrook  (iiJarZ),  3  G.  &  D.  334  ; 
4  Q.  B.  406  ;  12  L.  J.,  Q.  B.  221  ;  7  Jur.  530. 

By  a  will  of  1761,  power  was  given  to  tenants 
for  life  to  lease  for  lives,  so  that  there  were  re- 
served in  every  such  lease  the  ancient  and  ac- 
customed rents  and  heriots  for  the  premises  or 
more.  By  a  codicil  of  1763,  reciting  that 
another  child  was  bom  to  the  testator  since  the 
making  of  his  will,  that  his  former  children  were 
provided  for,  and  that  he  wished  to  provide  for 
his  last-bom  child,  provision  was  made  accord- 
ingly, and  the  will  was  also  thereby  ratified.  In 
a  lease  of  1724,  the  rent  was  IZ.,  and  a  heriot, 
or  32.  in  lieu  of  it,  was  reserved,  and  the  lease 
was  granted  on  payment  of  a  fine.  By  another 
lease,  granted  in  1762,  between  the  times  of 
making  the  will  and  codicil,  the  rent  was  15Z., 
and  there  was  no  heriot  or  fine.  A  tenant  for 
life,  in  execution  of  the  leasing  power,  granted  a 
lease  according  to  the  lease  of  1724  : — Held,  that 
although  the  latest  lease  preceding  the  creating 
of  the  power  was  entitled  to  greater  weight  than 
any  single  earlier  lease  and  ought  to  govern 
the  decision  where  there  was  a  balance  of  evi- 
dence, yet  where  the  ancient  custom  appeared  to 
have  b»een  uniform,  and  a  single  lease  varying 
therefrom  was  granted  just  bSore  the  creation 
of  the  power,  the  exceptional  lease  ought  not 
then  to  govern,  merely  because  it  was  the  latest. 
That  the  will  creating  the  power  was  not  to  be 
read  as  of  the  date  of  the  codicil  confirming  the 
will,  because  the  codicil  was  made  for  one 
specific  purpose,  wholly  unconnected  with  the 
power  in  question,  and  the  rale  that  a  codicil 
confirming  a  will  makes  the  will  for  man^  pur- 
poses to  bear  the  date  of  the  codicil  is  subject  to 
the  limitation  that  the  testator*s  intention  is  not 
defeated  thereby.  Doe  d.  BiddnlpU  v.  Hole,  15 
Q.  B.  848  ;  20  L.  J.,  Q.  B.  57  ;  16  Jur.  13.  See 
also  Doe  d.  Dovglas  v.  Loch,  post,  col.  1578. 


6.  Covenants  to  be  inserted  in. 

Usual  and  Customary.] — Under  a  power  to  a 
tenant  for  life  to  lease  for  years,  reserving  the 
usual  covenants,  a  lease  made  by  him,  contain- 
ing a  proviso,  that,  in  case  the  premises  were 
blown  down  or  burned,  the  lessor  snould  rebuild, 
otherwise  the  rent  should  cease,  is  void  ;  the 
jury  finding  that  such  covenant  is  unusual.  Doe 
d.  MIU  V.  Sandham,  1  T.  R.  705. 

A  tenant  for  life  had  power  to  lease,  so  that  in 
the  leases  there  were  contained  the  usual  and 
reasonable  covenants.  The  pattern  lease  of  1749 
contained  a  covenant  to  do  suit  and  service  at 
the  courts  of  a  manor  (in  which  the  premises 
lay)  in  such  manner  as  the  tenants  of  the  manor 
were  accustomed,  and  to  pay  all  fines  and 
amerciaments  there  imposed  by  reason  of  any 
just  cause.  A  lease  by  the  tenant  for  life  in 
1831  contained  a  covenant  to  perform  suit  and 
service  at  the  courts,  but  no  covenant  to  pay  the 
fines.  In  fact,  since  1739,  no  court  baron  or 
customary  court  had  been  held,  and  there  had 
been  no  freehold  or  copyhold  tenant  within  legal 
memory  : — Held,  not  a  defective  execution  of 
the  power,  since,  as  there  could  no  longer  be  a 
court  baron  or  customary  court,  a  covenant  to 
pay  fines  in  such  courts  was  not  a  reasonable 
covenant,  and  the  court  would  not  assume,  in 
order  to  avoid  the  lease,  that  there  were  other 
courts  (as  leet)  of  the  manor ;  and,  if  they  did  so 
assume,  would  not  hold  that  a  covenant  to  pay 


fines  there  was  reasonable.  Doe  d.  Egre^nont 
iEarl)  V.  \niUam4, 11  Q.  B.  688  ;  17  L.  J.,  Q.  B. 
154  ;  12  Jur.  455. 

A.,  tenant  for  life,  was  empowered  to  make 
leases,  provided  ''the  ancient  and  accustomed 
reservations  be  thereby  reserved,"  and  provided 
"  they  be  granted  in  the  same  manner  and  form, 
and  with  and  under  such  and  the  like  reserva- 
tions, covenants,  conditions  and  agreements,  as 
are  usually  and  customarily  contained  in  leases 
of  the  same  kind  in  the  respective  parishes  and 
places  in  which  the  premises  are  situate."  Upon 
a  question  as  to  the  validity  of  a  lease  granted 
by  A.,  other  leases  of  lands  in  the  same  parish 
are  admissible  for  the  purpose  of  shewing 
whether  the  lease  in  question  satisfies  the  second 
proviso.  Doe  d.  Douglas  v.  Loch,  4  N.  &  M. 
807  ;  2  A.  &  E.  705. 

The  omission  to  reserve  a  heriot,  where  a 
heriot  has  been  accustomably  reserved,  would 
vitiate  the  lease.    Ih, 

But  a  reservation  of  a  heriot  of  "  the  best  good 
of  the  person  or  persons  who  for  the  time  being 
shall  be  tenant  or  tenants  in  possession  of  the 
demised  premises,"  is  sufficient,  though  the 
reservation  in  former  leases  was  "of  the  best 
good  of  A.  B.  (the  cestui  que  vie  and  lessee),  or 
such  person  as  shall  be  in  possession  of  the 
premises  as  tenant,  by  virtue  of  the  lease."    Ih, 

A  clause,  purporting  to  reserve  and  except  to 
the  lessor  the  power  of  hunting  over  the  demised 
premises,  enures  as  a  grant  from  the  lessee  to 
the  lessor  of  a  right  or  privilege,  and  not  as  a 
reservation  or  an  exception.    Ih, 

A  clause  in  a  lease,  purporting  to  reserve 
underwoods  and  underground  produce,  enures, 
not  as  a  reservation  but  as  an  exception.    Ih. 

Where  former  leases  contained  an  exception  of 
''  all  and  all  manner  of  timber  trees  and  trees 
likely  to  prove  timber,"  a  lease  under  such 
power,  containing  an  exception  of  "  all  timber 
trees,  bodies  of  pollard,  and  other  trees  whatso- 
ever," granted  at  the  same  rent : — Held,  to  be 
void,  on  the  ground  that  the  subject-matter  of 
the  demise  was  increased  by  the  alteration  in  the 
exception,  and  that  no  further  rent  was  reserved 
in  respect  of  such  addition  to  the  subject-matter 
of  the  demise.     Ih. 

Where  a  power  of  leasing  provides  that  the 
lease  shaU  contain  all  "  usual  and  reasonable 
covenants,"  the  general  rule  is  to  determine  the 
question  of  what  are  usual  covenants  by  refer- 
ence to  the  lease  in  existence  at  the  date  of  the 
power.  Doe  d.  Egremont  (^Earl)  v.  Stephens, 
6  Q.  B.  208  ;  13  L.  T.,  Q.  B.  350 ;  8  Jur.  951. 

Where  a  lease  of  copyholds,  which  was  in  ex- 
istence at  the  date  of  a  power  of  leasing  those 
copyholds,  or,  if  that  be  lost,  a  lease  imm^ately 
preceding  that  lease,  contains  a  stipulation  that 
the  lessee  shall  do  suit  to  a  certain  mill  belong- 
ing to  the  lord  of  the  manor,  by  grinding  his  com 
there,  and  the  lease  made  in  execution  of  the 
power  does  not  contain  a  similar  stipulation,  it 
is  void.    Ih. 

If  a  lease  of  other  property,  within  the  same 
manor,  which  was  in  existence  at  the  date  of 
the  power,  and  was  created  by  the  author  of  the 
power,  does  not  contain  such  a  stipulation,  the 
lease  made  in  execution  of  the  power  will  not  be 
avoided  by  the  absence  of  a  similar  stipulation, 
although  the  leases  prior  to  the  last  do  contain 
that  stipulation  ;  at  all  events,  where  they  com- 
prise other  property  besides  that  which  was  com- 
prised in  the  last  lease.    Ih, 
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Under  a  power  to  a  tenant  for  life  to  lease  for 
ninety-nine  years  determinable  on  one,  two,  or 
three  lives,  a  lease  for  ninety-nine  years,  if  H. 
should  so  long  live,  to  commence  from  the  death 
of  L.  and  B.  (two  lives  on  which  a  subsisting 
lease  for  years  was  determinable),  was  ill.  Doc 
d.  Copleston  v.  Ilicrn,  5.  M.  &  S.  40. 

S.,  by  marriage  articles,  covenanted  to  settle 
his  estate  to  certain  uses,  reserving  to  himself  a 
power  of  making  leases  for  thirty-one  years,  or 
three  lives.  He  granted  a  lease  to  A.  for  three 
lives,  and  thirty-one  yeare,  which  should  last 
longest : — Held,  that  this  lease  was  supportable 
as  a  good  execution  of  the  power.  Ctimmoiu  v, 
Marshall,  6  Bro.  P.  C.  168. 

Power  to   Lease   for  Lives.] — On  the 


marriage  of  P.  a  settlement  was  made  of  lands 
held  on  a  lease  for  lives  renewable  for  ever. 
The  settlement  gave  P.  an  estate  for  life,  and 
contained  the  following  power  of  leasing :— -It 
shall  be  lawful  for  P.,  and  all  and  every  other 
person  or  persons  to  whom  any  use  is  limited 
when  in  actual  possession  of  the  lands,  to  demise 
them  for  any  number  of  lives  or  years  consistent 
with  their  interests  therein,  to  commence  in  pos- 
session, and  not  in  reversion,  remainder  or  ex- 
pectancy, reserving  the  best  rents,  without  taking 
any  money  by  way  of  fine.  P.  granted  a  lease  to 
A.,  at  a  farm  rent,  for  the  lives  of  three  persons 
therein  named,  with  a  covenant  that,  on  failure 
of  any  of  the  three  lives,  the  lessor,  his  heirs  and 
assigns,  would,  on  payment  of  5Z.  as  a  fine  upon 
each  life  that  should  happen  to  die,  add  to  the 
time  and  term  of  the  lease  the  life  of  another 
person  nominated  by  the  lessee  from  time  to 
time  successively  for  ever  : — Held,  that  this  lease 
was  not  warranted  by  the  power.  Clark  v. 
Smith,  9  C.  &  F.  126. 

By  a  settlement  power  was  given  to  A.  to  lease 
all  or  any  part  of  certain  hereditaments  then  let 
out  upon  leases  for  lives,  to  any  person  for  a 
similar  term  or  estate,  and  at  the  same  rents, 
and  under  the  same  covenants,  at  and  under 
which  the  leases  were  held.  Part  of  the  here- 
ditaments was  at  the  date  of  the  settlement  held 
on  a  lease  for  two  lives.  A.  granted  a  new  lease 
of  that  part  for  three  lives  : — Held,  that  this 
new  lease  was  not  within  the  power.  Jenner  v. 
MorrU,  7  Jur.,  N.  S.  385  ;  4  L.  T.  347  ;  9  W.  R. 
666. 

Under  a  power  of  leasing  for  one,  two,  or 
three  lives,  or  for  any  t'erm  of  years,  determin- 
able on  one,  two,  or  three  lives,  such  lands  as 
were  then  demised  for  any  such  term,  lands  are 
not  included  which  were  then  held  under  a 
demise  to  "  W.  and  G.  for  ninety-nine  years,  if 
W.  and  his  widow,  and  any  eldest  son  living  or  in 
ventre  sa  m6re  at  the  time  of  his  (W.'s)  death, 
or,  if  no  son,  any  eldest  daughter  then  living  or 
in  ventre  sa  m6re,  or  any  or  either  of  those 
three,  viz.,  of  the  said  W.,  and  such  his  wife, 
son,  or  daughter,  should  so  long  live,  remainder 
to  the  said  Q.  and  his  widow,  son,  or  daughter, 
in  the  same  manner,"  of  which  description  of 
persons  five  were  in  fact  living  at  the  time  of 
the  power  reserved,  who  were  all  entitled  in 
succession,  three  at  a  time,  to  come  in  under  the 
lease :  under  such  a  general  power  the  three 
lives  must  be  certain  and  co-existing.  Doe  d. 
Wyndham  v.  Halcomb,  7  T.  R.  713. 

Power  to  Lease  for  Life  of  Tenant  for 


Life.] — A  gift  of  a  power  to  lease  mines  and 


minerals,  following  the  gift  of  a  life  estate  in 
the  real  property  of  which  they  form  part, 
though  expr^sed  in  general  terms,  does  not  of 
necessity  imply  a  power  in  the  tenant  for  life  to 
make  a  lease  exceeding  the  term  of  his  own  life. 
Vivian  v.  Jig  on,  3  L.  R.,  H.  L.  285 ;  37  L.  J., 
C.  P.  313  ;  19  L.  T.  218. 

A.  devised  his  estates  to  his  daughter  for  her 
life,  without  impeachment  of  waste,  and  then  to 
her  issue,  male  and  female,  and  in  default  of 
such  issue,  over.  The  will  gave  the  daughter,  or 
any  person  in  possession  under  the  limitations 
in  the  will,  power  to  work  or  to  make  a  lease  of 
the  mines.  She  was  to  receive  and  pay  over  to 
trustees  the  rents  and  profits  of  the  mines,  which 
were  to  be  applied  to  the  purchase  of  other 
estates,  of  which  she  was  to  receive  the  rents  for 
her  own  life.  While  in  possession  she  made  a 
lease  reciting  the  will,  and  granting  a  term  of 
sixty  years  : — Held,  that  the  lease  was  not  war- 
ranted by  the  power,  for  that  on  the  whole  will 
it  appeared  to  be  the  intention  of  the  testator  to 
restrict  her  to  making  a  lease  for  her  own  life 
only.    lb, 

Wlien  Less  than  that  Warranted  by  Power.] — 

Devise  to  the  use  of  I.,  for  life,  without  impeach- 
ment of  waste,  remainder  to  the  use  of  the 
plaintiff  for  life,  with  power  to  make  leases  for 
two  or  three  lives,  or  for  the  term  of  twenty-one 
years,  so  as  there  be  reserved  the  best  rent  with- 
out taking  any  sum  or  sums  of  money,  or  other 
thing,  for  or  in  lieu  of  a  fine  :  and  I.,  by  inden- 
ture, on  16th  October,  leased  for  fourteen  years, 
to  be  computed  as  to  the  meadow  land  from  13th 
February  last,  the  pasture  from  26th  March  last, 
and  the  messuage  from  12th  May  last,  under  a 
yearly  rent,  payable  to  the  lessor,  and  such  other 
person  as  should  be  entitled  to  the  freehold  and 
inheritance,  half-yearly,  on  11th  November  and 
26th  March,  the  f&st  payment  to  be  made  on  11th 
November  next  ensuing,  and  the  lessee  cove- 
nanted with  the  lessor,  his  heirs  and  assigns,  for 
pa3rment  to  the  lessor,  and  such  other  person,  of 
the  rent  at  the  days  and  times,  &c.  : — Held,  that 
the  lease  for  fourteen  years  was  warranted  by 
the  power  to  lease  for  twenty-one  ;  and  that  the 
reservation  of  the  half -year's  rent,  payable  at  the 
end  of  twenty-seven  days,  was  not  taking  a  sum 
of  money  for  a  fine,  being  in  consideration  of  a 
preceding  occupation ;  and  that  the  plaintiff, 
after  the  death  of  I.,  was  an  assignee  within  32 
Hen.  8,  c.  24,  and  might  maintain  covenant 
against  the  lessee  for  rent  arrear  after  the  death 
of  I.,  and  during  the  continuance  of  the  term« 
lith^rrwood  v.  Oldkiiow,  3  M.  &  S.  382. 

8.    CONFIEMATION. 

What  Amounts  to.] — H.  devised  a  term  to 
his  nephew  S.  for  life,  with  remainder  over 
with  a  leasing  power  for  twenty-one  years,  and 
made  S.  and  two  others  executors.  S.  entered, 
and  was  possessed,  and  alone  demised  the  pre- 
mises for  forty-two  j'cars,  reserving  rent  to 
himself,  his  executors,  &c. : — Held,  that  neither 
his  entry  on  the  land,  nor  his  sole  lease  reserv- 
ing rent  to  himself  and  his  executors,  which 
was  alike  inconsistent  with  his  interest  as  tenant 
for  life  and  his  duty  as  executor,  should  be 
deemed  an  assent  to  the  legacy  ;  and  that  the 
lease  should  therefore  take  effect  for  the  whole 
forty-two  years  out  of  the  lessor's  legal  interest  as 
executor.  Doe  d,IIayi'8  v.  Sturgcs,  7  Taunt.  217, 
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Where,  under  a  marriage  settlement,  the  hus- 
band had  the  wife's  estate  for  life,  with  a  power 
to  grant  leases  for  twenty-one  years,  but  no 
longer ;  and  in  breach  of  that  trust  be  granted 
a  lease  to  A.  for  ninety-nine  years,  determinable 
on  lives  ;  and  the  wife  survived  him,  and  con- 
veyed the  fee  to  B. ;  and  in  the  conveyance  the 
lease  to  A.  was  recited,  who  was  recognized  as 
then  being  tenant  in  possession  of  the  estate,  at 
the  yearly  rent  reserved ;  and  B.  brought  an 
action  of  ejectment  against  the  assignees  of  the 
lease  : — Held,  that  the  lease  being  void,  and  the 
recital  being  only  matter  of  description,  no 
demand  of  possession  was  necessary  to  sustain 
the  action.  Doe  d.  Biggs  v.  White,  2  D.  &  B. 
716. 

Void  Lease  cannot  be  oonflrmed  by  Be- 
mainderman.] — If  a  tenant  for  life,  under  a 
limited  power  of  leasing,  g^nts  a  lease  exceed- 
ing his  power,  the  lease  is  void,  and  not  capable 
of  confirmation  by  the  remainderman.  .  But  if 
the  remainderman  accepts  rent  as  rent,  after  the 
death  of  the  tenant  for  life,  it  is  an  admission 
that  the  defendant  is  his  tenant,  and  then  he  is 
entitled  to  notice  to  quit.  Doe  d.  Martin  v. 
Watts,  7  T.  R.  83  ;  2  Esp.  501.  And  see  Wright 
V.  Smith,  6  Esp.  203. 

By  Beoeipt  of  Bent.] — By  a  marriage  settle- 
ment, an  estate  was  settled  to  the  use  of  the 
wife  for  life,  remainder  to  such  persons  and  for 
such  estates  as  she  should  by  deed  or  will 
attested  by  three  witnesses  appoint,  and  for 
want  of  such  appointment,  reversion  to  herself 
in  fee  ;  during  her  husband's  life  she  made  a 
will  in  pursuance  of  the  power,  devising  the 
estate  to  A.  in  fee ;  after  which,  she  and  her 
husband  executed  a  lease  of  part  of  the  settled 
estate  to  the  defendant,  not  executed  pursuant 
to  the  power ;  and  after  her  husband's  death 
she  received  rent  from  the  defendant : — Held, 
that  such  lease  was  avoidable  only  by  her  upon 
her  husband's  death,  and  that  her  receipt  of 
rent  accruing  afterwards  was  a  confirmation  of 
it  against  A.,  who  claimed  under  her  appoint- 
ment by  the  will.  Doe  d.  Colli7is  v.  Welter,  7 
T.  R.  478.    See  also  preceding  case, 

II.    OF  SALE   AND  MORTGAGE. 

Of  Sale.] — A  trustee  having  a  power  to  sell 
an  estate  of  which  the  cestui  que  trust  was  tenant 
for  life  without  impeachment  of  waste,  sold  and 
conveyed  the  land  only,  received  the  money  for 
it,  and  applied  it  to  the  purposes  of  the  trust  ; 
the  cestui  que  trust,  by  the  same  conveyance, 
sold  and  conveyed  the  timber  and  received  the 
money  for  it : — Held,  that  the  power  was  not 
well  executed.  Cholmeley  v.  Paxton,  3  Bing. 
207  ;  10  Moore,  246  ;  8.  P,,  Cockerell  v.  Cholme- 
leg,  10  B.  &  C.  564  ;  1  C.  &  F.  60. 

The  trustees  of  settled  estates  had  a  power  of 
sale,  to  be  exercised  at  the  request  and  direction 
of  the  tenant  for  life,  who  was  also  entitled  to 
the  ultimate  reversion  in  fee.  The  tenant  for 
life  made  an  absolute  conveyance  of  all  his 
interest  to  A.  for  value.  Subsequently  the 
trustees,  by  the  direction  of  the  tenant  for  life, 
purported  to  exercise  the  power  of  sale  by  con- 
veying the  estates  to  A. : — Held,  that  his  power 
to  consent  was  not  extinguished  by  the  absolute 
alienation  of  his  life  estate,  and  could  still  be 
exercised  with  the  concurrence  of  the  alienee. 


Alexander  v.  MUls,  6  L.  B.,  Ch.  124  ;  40  L.  J., 
Oh.  73  ;  24  L.  T.  206  ;  19  W.  R.  310. 

Held,  also,  that  there  was  nothing  in  the  sale 
of  the  interest  of  the  tenant  for  life  and  the 
subsequent  exercise  of  the  power  of  sale  to  the 
assignee  of  the  life  interest,  to  raise  suspicion 
of  mala  fides,  or  to  put  a  purchaser  on  inquiry. 
Jb, 

In  1825,  D.  mortgaged  an  estate  to  I.  in  fee 
(subject,  among  other  incumbrances,  to  an 
existing  mortgage  for  3,000/.)  to  secure  27,000/. 
payable  at  the  end  of  twelve  months,  with* 
interest  in  the  meantime.  The  mortgage  deed 
contained  a  power  of  sale,  providing  that  if 
default  should  be  made  in  payment  of  the 
interest,  or  any  part  of  it,  for  a  month  after  any 
of  the  days  appointed  for  payment,  or  in  payment 
of  the  principal  on  the  appointed  day,  then  at 
any  time  thereafter,  though  no  advantage  should 
have  been  taken  of  any  previous  defaiHt,  I.,  his 
heirs  or  assigns,  might  sell.  In  1830, 1,  having 
called  for  payment,  a  deed  of  transfer  was 
executed  to  xL.  and  R.  This  deed,  after  reciting 
that  I.  was  entitled  to  the  prior  mortgage  for 
3,000/.,  recited  the  mortgage  of  1825,  and  that, 
"  in  the  now  reciting  indenture  a  power  of  sale  is 
contained  for  the  better  securing  of  the  principal 
and  Interest,  but  the  power  has  not  been,  and  is 
not  intended  to  be  exercised,"  and  recited  the 
calling  in  of  the  mortgage  moneys,  and  that  D. 
had  applied  to  K.  and  R.  to  discharge  them, 
"  which  K.  and  R.  have  agreed  to  do  on  having 
the  said  sums  so  agreed  to  be  advanced  as  afore- 
said secured  to  them  by  an  assignment  of 
the  several  securities  hereinbefore  recited,  and 
generally  in  the  manner  hereinafter  appearing." 
Then,  in  consideration  of  30,000/.  paid  to  I.  by 
K.  and  R.,  I.,  at  the  request  of  D.,  assigned,  and 
I.  confirmed  to  K.  and  R.,  the  moneys  due  on  the 
mortgages,  ^'and  all  powers  and  remedies  for 
recovering  the  same  sums  respectively,  and  all 
benefit  of  the  several  indentures  of  mortgage, 
and  of  every  covenant  and  security  therein 
respectively  contained."  Then  I.  conveyed  and 
D.  confirmed  to  K.  and  R.  in  fee  the  mortgaged 
estates,  subject  to  a  proviso  for  redemption  if  D. 
should  pay  the  principal  of  30,000/.  on  the  day 
therein  named,  being  at  the  expiration  of  seven 
years,  and  should  in  the  meantime  pay  interest 
half-yearly  on  the  days  therein  named.  It  was 
agreed  that  the  money  should  remain  on  the 
security  for  seven  years,  D.  not  to  be  at  liberty 
to  pay  it  off  sooner,  and  E.  and  R.  not  to  call  for 
payment  sooner,  unless  default  was  made  in 
payment  of  interest,  or  D.  died.  There  was  a 
power  of  sale  to  arise  if  default  should  be  made 
in  payment  of  the  principal  or  interest  contrary 
to  the  terms  of  the  proviso  for  redemption ;  and 
a  covenant  by  K.  and  R.  that  no  sale  of  the 
property  should  be  made  without  three  months' 
notice.  The  persons  claiming  under  K.  and  R. 
having  put  up  the  property  for  sale,  the  pur- 
chasers objected  that  the  power  of  sale  in  the 
deed  of  1825  was  gone,  and  that  the  vendors 
could  not  make  a  good  title  as  against  mesne 
incumbrances  :~  Held,  that  the  power  of  sale  in 
the  mortgage  of  1825  was  still  subsisting,  and 
capable  of  being  exercised.  Doyd  v.  Petrie,  7 
I..  R.,  Ch.  385  ;  41  L.  J.,  Ch.  378  ;  25  L.  T.  460 ; 
20  W.  R.  513. 

See  also  cases  under  Tbust  Ain>  Tbustee. 
By  whom  ezoreiied.] — ^A  power  of  sale  given 
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by  a  testator  to  his  executors  or  administrators 
may  be  exercised  by  an  administrator  durante 
minore  aetate.  Mansell  v.  Armstrong ^  14  L.  B., 
Bq.,  423  ;  41  L.  J.,  Ch.  715  ;  20  W.  R.  921. 

A  power  of  sale  in  a  settlement  overriding 
estates  in  fee,  to  be  exercised  (by  the  trustees 
in  whom  the  estates  were  vested  in  fee)  with 
the  consent  of  the  tenant  for  lifc^  during 
his  life,  and  after  his  death,  at  the  discretion 
of  the  trustees  for  the  time  being,  is  a  valid 
power  to  be  exercised  by  the  original  trustees 
"during  the  life  of  the  tenant  for  life.  Boyce 
V.  Hannlng^  2  C.  &  J.  334. 

A  power  of  sale  given  to  three  trustees  nomi- 
natim  is  not  well  executed  by  two  surviving 
trustees.  Totowtend  v.  WiUon,  3  Madd.  261  ;  1 
B.  &  A.  608. 

A  testator  by  his  will  devised  his  real  estates 
to  trustees  for  1,000  years,  and  subject  thereto  in 
strict  settlement.  The  trusts  of  the  term  were 
to  pay  the  testator's  wife  a  life  annuity  of  200/., 
and,  subject  thereto,  for  the  persons  entitled 
under  the  prior  limitations.  He  also  gave  the 
trustees  a  power  to  sell  the  property,  the  power 
to  be  exercised  during  the  life  of  any  tenant  for 
life,  who  should  be  for  the  time  being  entitled  to 
the  possession  or  to  the  receipt  of  the  rents  of 
the  estates,  with  his  consent.  The  sale  moneys 
were  to  be  reinvested  in  land.  By  a  codicil  he 
directed  his  trustees  to  stand  possessed  of  the 
term,  and  of  the  like  term  to  arise  in  the  real 
estates  which  might  be  purchased  under  the 
trusts  of  the  will,  on  trust  to  pay  the  surplus  of 
the  rents  of  all  the  estates  (after  paying  the 
interest  on  his  mortgage  and  other  debts)  to  his 
wife,  during  her  widowhood,  in  lieu  of  the 
annuity.  In  case  she  should  ^arry  again,  the 
trust  for  payment  of  the  annuity  was  to  take 
the  place  of  the  trust  for  payment  of  the  surplus 
rents.  The  debts  having  been  all  paid  : — Held, 
that  the  trustees  could  exercise  the  power  of 
sale  with  the  consent  of  the  tenant  for  life,  the 
widow  also  consenting.  Robertson  v.  Walker^ 
44  L.  J.,  Ch.  220;  31  L.  T.  817;  23  W.  R. 
224. 


Wlien  Implied.] — ^A  testator  gave  all  his 


real  and  personal  estate  to  trustees,  and  directed 
them  "  out  of  the  proceeds  arising  from  the  sale 
of  any  estates ''  to  set  apart  a  certain  principal 
sum.  As  to  all  the  rest,  residue,  and  remainder 
of  any  estate  whatsoever  and  wheresoever  and 
of  what  nature  or  kind  soever,  after  payment  of 
his  debts,  legacies,  funeral  expenses,  and  the 
expenses  of  proving  his  will,  the  testator  gave 
and  bequeathed  the  same  to  a  class  of  persons  in 
equal  shares  and  proportions: — Held,  that  a 
power  of  sale  of  the  real  estates  was  to  be 
implied  from  the  expressions  in  the  will  re- 
lating to  the  payment  of  debts,  which  amounted, 
in  the  opinion  of  the  court,  to  a  direct  charge  of 
the  debts,  legacies,  &c.  Flux  v.  Best,  31  L.  T. 
645  ;  23  W.  R.  228. 

Held,  secondly,  that  a  power  of  sale  was  to  be 
implied  for  the  purposes  of  the  division  of  the 
residuary  estate  amongst  the  persons  entitled 
thereto,  the  court  being  of  opinion  that  the  will 
directed  the  estate  to  be  blended.    lb. 


Jurisdiotion  of  Court  to  Order.] — ^A  hus- 


band devised  his  real  estate  to  trustees  upon 
trust  to  pay  thereout  his  debts  and  legacies  if 
his  personal  estate  should  prove  insufficient,  and 
directed  that,  if  not  previously  sold,  his  widow 


should  have  the  enjoyment  of  his  freehold  house 
called  Essex  Lodge  during  her  life  or  widovr- 
hood,  and  that  after  her  death  or  second  marriage 
it  should  be  sold,  and  the  produce  divided  among 
his  children.  A  suit  was  instituted  for  the  ad- 
ministration of  his  estate,  in  the  course  i>f  which 
the  chief  clerk  certified  that  the  testator's  debts 
and  legacies  had  been  paid  out  of  his  personal 
estate,  and  an  order  was  afterwards  made,  with 
the  consent  of  the  widow  who  was  living  and 
unmarried,  for  the  sale  of  Essex  Lodge  : — ^Held, 
that  an  objection  by  the  purchaser,  that  the 
court  had  no  jurisdiction  to  make  the  order 
directing  the  sale,  was  valid,  Carlyon  v.  Trusevttj 
20  L.  R.,  Eq.  348  ;  44  L.  J.,  Ch.  186 ;  32  L.  T.  50 ; 
23  W.  R.  302. 


DUoretioiLary  in  Tnutee.] — ^A  testator 


devised  his  real  and  personal  estate  to  trustees 
upon  trust,  that  a  piece  of  land,  part  of  his  real 
estate,  might  be  absolutely  sold  as  soon  as  con- 
veniently might  be  after  his  death,  in  such  mode 
as  his  trustees  should  decide  upon,  but  in  case  it 
should  so  happen  that  at  that  time  the  comply- 
ing with  his  will  in  that  particular  would  be  a 
sacrifice  of  property,  then  it  was  his  will  that 
the  piece  of  land  should  not  be  disposed  of  until 
such  time  as  his  trustees  should  judge  most 
beneficial  for  his  estate ;  and  when  all  his 
children  attained  the  age  of  twenty-one,  then 
he  devised  his  real  and  personal  estate  to  his 
children  equally  as  tenants  in  common.  All  the 
children  attained  the  age  of  twenty-one.  The 
trustees  did  not  sell  the  piece  of  land : — Held, 
that  the  trustees  had  a  discretionary  power  and 
not  a  trust  for  sale,  and  that  there  was  no  con- 
structive conversion  of  the  piece  of  land ;  and 
that,  consequently,  the  heir-at-law  and  not  the 
next  of  kin  of  a  deceased  child  was  entitled  to 
the  share  of  such  child.  Glover  v.  Hcelia,  32 
L.  T.  534  ;  23  W.  R.  &77. 


Without  Coiiciirrenoe.]--A  husband,  after 


stating  that  he  was  desirous  that  a  farm  which 
he  occupied  should  be  carried  on  during  the  life 
of  his  wife  for  the  maintenance,  support  and 
benefit  of  herself  and  all  his  children,  and  that 
upon  her  death  all  his  property,  both  real  and 
personal,  should  be  fairly  and  equally  divided 
among  "  all "  his  children,  and  that  the  property 
which  his  three  children  by  a  former  marriage 
had  derived  should  be  brought  into  hotchpot 
from  the  time  of  his  death,  so  as  to  form  one 
common  fund,  appointed  his  wife  *'  and  her  two 
brothers,  -W.  C.  and  R.  C,  trustees  and  exe- 
cutors '*  of  that  his  will  ;  and  for  the  purpose  of 
management  authorized  and  empowered  them  to 
sell  and  convert  into  money  all  or  any  part  of 
his  real  and  personal  estates,  or  to  mortgage  or 
let  the  same  or  any  part,  and  invest  the  proceeds 
as  therein  mentioned.  The  testator  directed  and 
empowered  his  trustees  and  executors  to  carry 
on  the  farm  by  and  out  of  his  assets  for  the 
maintenance,  support  and  benefit  of  his  wife  and 
children  ;  and  subject  thereto  declared  that  his 
real  and  personal  estate,  and  the  proceeds  should 
be  held  in  trust  for  all  his  aforesaid  children,  in 
equal  shares ;  the  personal  property  to  which 
the  children  by  his  first  marriage  had  become 
entitled  being  brought  into  hotchpot,  to  be 
vested  interests  at  twenty-one,  or  on  death 
under  that  age  leaving  lawful  issue: — Held, 
that  upon  the  death  of  the  widow  the  surviving 
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trastecs  and  executors  bad  power  to  sell  and 
convey  the  real  estate,  without  the  concurrence 
of  the  children.     Cboke,  In  re^  i  Ch.  D.  454. 

Of  Sale  and  Ezohange.] — Frederick  Hobson, 
the  elder,  by  his  will,  gave  to  three  trustees  (one 
of  whom  was  his  eldest  son,  William)  all  his  real 
and  personal  property,  which  included  the  pro- 
prietorship of  a  newspaper,  on  trust,  to  carry  on 
the  newspaper  during  the  life  of  his  wife,  and 
they  were  annually  to  set  apart  and  invest  one- 
fourth  of  the  profits  of  f^e  paper  as  a  reserve 
fund  to  meet  emergencies,  and  to  divide  the 
remaining  three-fourths  parts  of  the  profits  of  the 
same,  and  the  income  from  his  real  and  personal 
estate,  into  six  equal  parts  for  his  wife  and  five 
children  (all  specially  named),  and  in  case  of  the 
death  of  any  such  child  during  the  life  of  the 
wife,  to  pay  the  share  of  that  child  to  the  lawful 
issue  of  that  child,  or  if  none  such,  equally  among 
the  survivors  of  his  children  :    and,  after  the 
decease  of  his  wife  "  (or  during  her  life  if  she 
and  the  majority  of  my  children,  and  my  trus- 
tees, shall  deem  it  proper  and  expedient  so  to  do), 
at  the  sole  discretion  of  my  trustees,"  to  sell  the 
real  and  personal  estate  and  the  newspaper,  and 
divide  the  proceeds  among  the  wife  and  children, 
bringing  in  the  amount  of  the  reserve  fund  as 
part ;  the  shares  to  be  for  their  absolute  use  and 
benefit  immediately  after   such    division.    He 
declared  that,  "  in  case,  under  the  above  clause, 
it  shall  be  agreed,  or  my  trustees  shall  decide  to 
sell "  the  paper,  and  if  any  of  his  sons  should 
wish  to  carry  on  the  same,  such  one  should  be 
entitled  to  purchase  it  at  500Z.  less  than  the 
market  price.    Till  all  the  property  was  sold  the 
trustees  were  to  apply  the  income  of  the  part 
unsold  in  the  manner  before  expressed  as  to  the 
income  of  the  real  and  personal  estate  : — Held, 
that  the  will  created  not  a  mere  power,  but  a 
trust,  to  sell,  with  a  discretion  in  the  trustees  as 
to  the  manner  and  particular  time  of  selling ; 
that  after  the  death  of  the  wife  the  trust  to  sell 
became  absolute  ;  that  on  the  happening  of  that 
event  the  shares  of  the  survivors  became  abso- 
lutely   vested  ;    and    (there    being    but    three 
children  of  the  testator  then  surviving)  that 
William  Hobson  took  an  absolute  vested  interest 
in  an  equal  third  part  of  the  testator's  real  and 
personal  estate,  including  the  newspaper.   Minors 
V.  Battison,  1  App.  Gas.  428  ;  46  L.  J.,  Ch.  2  ;  39 
L.  T.  1  ;  26  W.  R.  27. 

A  settlement  by  which  an  undivided  moiety  in 
freehold  hereditaments  was  vested  in  trustees 
contained  a  power  for  the  trustees  to  sell,  dispose 
of,  and  convey  the  premises  or  any  part  by  way 
of  absolute  sale  for  such  a  price  in  money,  or  by 
way  of  exchange  for  such  equivalent  or  recom- 
pense in  lands  and  hereditaments,  as  to  them 
should  seem  reasonable,  and  for  that  purpose  to 
revoke  any  of  the  uses  and  trusts  of  the  settle- 
ment : — ^Held,  that  the  power  was  well  executed 
by  a  conve3rance  by  the  trustees  of  their  un- 
divided moiety  in  part  of  the  premises  to  the 
owners  of  the  other  moiety,  in  consideration  of 
the  conveyance  to  the  trustees  by  the  owners  of 
such  other  moiety  of  their  moiety  in  the  remain- 
ing part.  IVithf  In  r«,  Frith  v.  Osborne,  3  Ch. 
D.  618  ;  45  L.  J.,  Ch.  780 ;  35  L.  T.  146  ;  24  W. 
R.  1061. 

The  ordinary  power  of  sale  and  exchange 
authorizes  a  partition  at  all  events  of  heredita- 
ments held  by  a  tenancy  in  common  and  in 
undivided  moieties.    lb. 


To  Mortgage.] — A  person  devised  real  pro- 
perty to  his  widow  for  life,  and  after  her  death 
to  his  children  equally,  with  a  power  to  the 
widow  to  mortgage  or  sell,  in  case  the  fund 
arising  from  the  real  and  personal  estate  of  the 
testator  was  insufficient  for  the  maintenance  of 
his  widow.  The  widow  executed  a  mortgage  of 
the  property  for  SOL  to  her  son  T.,  and  it  was 
proved  that,  four  years  before  the  mortgage,  T. 
advanced  his  mother  a  sum  less  than  IZ.  to  pay  a 
poor  rate  which  she  was  unable  to  pay.  On  the 
trial  of  an  ejectment  by  the  administratrix  of  T. 
to  recover  the  mortgaged  property,  evidence  was 
given  to  shew  that  the  30^  mentioned  in  the 
mortgage-deed  was  never  in  fact  delivered : — 
Held,  that  it  was  for  the  jury  to  say  whether 
the  widow  was  in  such  cireumstances  as  to  come 
within  the  terms  of  the  power,  and  had  had  the 
money  really  advanced  to  her,  or  whether  the 
mortgage  was  a  device  to  give  an  advantage  to 
one  of  the  sons,  the  widow  not  being  in  cireum- 
stances to  require  the  advance,  and  in  fact  never 
having  received  the  money ;  and  that  in  the 
former  case  the  power  would  be  well  executed, 
and  in  the  latter  not.  Doe  d.  Salt  v.  Ckirr^  Car. 
&  M.  123. 
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IN  THB  HOUSB  OF   IiOBDS. 

Appeal— Pabliamknt. 


-^See 


B.  IN  THE  OOUBT  OF 

Appeal. 


APPEAL.  —  See 


0.  IN  THE  HIGH  OOXJBT  OF  JIXSTIOB. 

1.  Jurisdiction,  1597. 

II.  Rules  of  Court,  1598. 

III.  Parties    to    Actions    and    Proceed- 
ings BY   AND   AGAINST    PARTICULAR 

Parties. 

1.  Who  are  Necessary  Parties, — See  the 

various  Titles  throughout  the  Work. 

2.  tVhat     Parti/'s    may    be    Joined    as 

Plaintiffs  or  Defendants. 

a.  Since  Judicature  Acts,  1600. 

b.  Before  Judicature  Acts,  1601. 

3.  Persons  Suing  in  Ihrmd  Pauperis, 

a.  Generally,  1608. 

b.  Criminal  Matters,  1611. 

c.  Dispaupering,  1611. 

4.  Representation  of  Parties,  1612. 

5.  Adding  and  Striking  out  Parties, 

a.  Since  Judicature  Acts,  1614. 

b.  Before  Judicature  Acts,  1619. 

6.  Married  Women,— See  Husband  and 

Wipe. 
•    7.  Infants, — Se^  INFANT. 

8.  Lunatics, — See  Lunatic 

9.  Partners,— See  Partnership. 

10.  Companies, — See  Company. 

11.  Executors^  S^c—See  EXECUTOR  AND 

Administrator. 
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12.  Chatige    of  Parties   or   Interests  on 
Assignment  J  Bankruptcy,  or  Death. 

a.  Practice  since  Judicatore  Acts. 

i.  On  Assigninent,  1625. 
ii.  On  Bankruptcy,  1626. 
iU.  On  Death,  1628. 
iv.  On   Marriage.  —  See  Husbahd 

AND  Wipe, 
T.  On  Birth  of  Parties,  1632. 

b.  Practice  before  Judicature  Acts. 

i.  At  Common  Law — On  Bank- 
ruptcy, 1632. 
ii.  At  Common  Law — On  Death, 
a.  Generally,  1633. 
fi.  Before  Judgment,  1634. 
y.  After  Judgment,  1635. 
d.  Entering  Judgment    nunc 
pro  tunc,  1635. 
iiL  In  Equity,  1637. 

IV.  Wbit  of  Summons. 

1.  Form  and  Qmtc7its  of,  <Jv. 

a.  Date  and  Teste,  1642. 

h.  Names  and  Description  of  Parties, 

1642. 
r.  Duration  of  Writ^  1644. 
d.  Indorsements,  1645. 
«.  Special  Indorsement,  1646. 
/.  Solicitor's  Address,  1648. 
g.  Copy  of  Writ,  1649. 
h.  Disclosure  by  Solicitor,  1649. 
».  Amendment  of  Writ,  1651. 
j.  Irregularity,  1653. 

2.  Time  from  which   Writ  takes  Effect, 

1656. 

3.  Service  of  Writ. 

a.  Personal  Service,  1656. 
h.  On  Companies,  1659. 

c.  Other  Points,  1661. 

4.  Indorsement  of  Titne  of  Service,  1662. 

5.  Substituted  Service,  1663. 

6.  Service  out  of  Jurisdiction. 

a.  Since  Judicature  Acts. 

i.  Practice  thereon,  1667. 
ii.  Leave,  when  granted,  1670. 

b.  Cases  under  Common  Law  Procedure 

Act»  1675. 

c.  Cases  in  Equity  before  Judicature 

Acts,  1679. 

7.  Renewal  of  Writ,  1680. 

8.  Concurrent  Writs,  1682. 

V.  Appeabance  and  Pbocebdinos  IK 
Default  op. 

1.  Since  Judicature  Acts,  1683. 

2.  Before  Judicature  Acts,  1684. 

VI.  Judgment  undeb  Obd.  XIV. 

1.  I7i  what  Cases  Applicable,  1688. 

2.  Principles  on  which  Court  acts,  1689. 

3.  Practice,  1691. 

VII.  Joindeb  of  Causes  of  Action. 

1.  Since  Judicature  Acts. 

a.  In  Ordinaiy  Cases,  1694. 

b.  In  Actions  for  Heooveiy  of  Land, 

1695. 
0,  In  Actions  against  Executors,  Ac, 
1696. 

2.  Before  Judicature  Acts. 

a.  What  Counts  Allowable,  1697. 

b.  Practice,  1700. 


I 
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VIII.  Discontinuance  and  Withdbawal 
OF  Defence. 

1.  Since  Judicature  Acts,  1701, 

2.  Before  Judicature  Acts, 

a.  What  is,  1703. 

b.  Effect  of,  1704. 

e.  When  Possible,  1704. 

d.  Practice  on,  1705. 

e.  Costs,  1705. 

IX.  INTEBMBDIATE  PBOCEEDINQS. 

1.  Payment  into  and  out  of  Court. 

A.  Since  Judicature  Acts,  1707. 

B.  Before  Judicature  Acts. 

a.  At  Common  Law. 

i.  In  what  Cases  Allowed,  1710. 
ii.  Practice  relating  to,  1714. 
iii.  Effect  of  as  an  Admission, 
a.  Generally,  1717. 
/3.  Common  Counts,  1718. 
y.  Special  Contracts,  1719. 
i.  In   Actions  on  Covenants, 

1720. 
c.  Of    Validity    of    Contract, 
1721. 

e.  Of  Facts  Stoted  in  Declara- 

tion, 1721. 

f.  Of  Plaintiff^s  Character  and 

Right  to  Sue,  1722. 
K.  Of  Joint  LiabUity,  1723. 
K  Extent  of  Admission,  1724. 
II,  In  Actions  of  Tort,  1725. 
V.  Other  Matters,  1726. 
iv.  Costs* 

a.  After  Offer  to  Pay,  1726. 
/3.  Time  of  Taxation,  1728. 
7.  What  Costs,  1728. 

b.  In  Equity. 

i.  In  what  Cases  Allowed,  1730. 
ii.  Practice  relating  to,  1731. 

2.  Staying  and  Setting  Aside  Proceedings. 

a.  Generally. 

i.  On  Payment   of   Debt    and 

Costs,  1735. 
ii.  On  the  Ground  of  Breach  of 

Faith,  1737. 
iii.  Action  Vexatious  or  Abuse  of 

Process,  1738. 
iv.  In  Actions  under  40s,,  1739. 
V.  Cross  Actions,  1740. 
vi.  Pendency  of  Actions  Abroad, 

1741. 
vii.  Two  or  more  Actions  in  thia 

Country,  1742. 
viii.  Actions  Commenced    or  Pro- 
secuted without  Authority, 
1747. 
ix.  For  Irregularity. 

a.  When   Application    sboold 

be  Made,  1748. 
fi.  Ghx>und8     of     Application 

should  be  Stated,  1749. 
y.  Imposition  of  Terms,  1750. 
«.  Waiver,  1761. 
c.   Other  Matters,  1751. 
X.  Until     Payment     of     Costs, 

1751. 
xi.  Other  Grounds,  1764. 

b.  Practice,  1756. 

c.  On  Winding  up  of  Companies.— iSec 

Company. 

d.  On  Bankruptcy. — See  BANUtuPTcr. 

e.  Pending  Appeal  to  House  of  Lords 

or  Court  of  Appeal.— ^Sftf  Appeal. 
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3.  Particulars, 

a.  Practice,  1757. 

b.  When  Ordered,  1764. 
e.  Sufficiency  of,  1768. 

d.  Amendment  of,  1770. 

e.  Binding    Character    of    Particulars, 

1771. 
/.   In  Ejectment. — See  Bjbctmbnt. 
^.  On  Infringement  of   Patent.  —  See 

Patxnt. 

4.  Security  for  Costs. 

a.  On  what  Grounds  Granted. 

i.  Residence  Abroad,  1777. 
ii.  Irish  and    Scotch    Plaintiffs, 

1778. 
iii.  Foreigners  in   this   Country, 

1779. 
IT.  Plaintiffs    Abroad    possessing 
Property  in    this   Country, 
1780. 
y.  English    Officers    or   Officials 

Abroad,  1781. 
vi.  Ambassadors     and      Foreign 

Sovereigns,  1781. 
vii.  Several  Plaintiffs,  1781. 
viii.  Peers,  1782. 
ix.  Executors  and  Administrators, 

1782. 
X.  Bankruptcy  and    Insolvency, 

1782. 
xi.  Other  Circumstances,  1784. 
h.  In  Particular  Actions  or  Proceedings, 

1785. 
e.  The  Application,  1787. 

d.  Amount,  Increase  and  Sureties,  1792. 

e.  Discharge  of  Application,  1798. 
/.  Non-Compliance  "with  Order,  1794. 

5.  Consolidation  of  Actions^  1794. 

6.  Transfer  of  Actions, 

a.  Application,  how  made,  1799. 
h.  Application,  when  granted,  1800. 
7    Custody,   Preservation,  Sale,    or    In- 
spection of  Property,  1804. 

8.  Mandamus,  Injunction,  and  Receiver. 

a.  Effect  of    Judicature    Act,   s.     25, 

sub-s.  8,  1806. 

b.  Effect  of  Common  Law  Procedure  Acts. 

i.  Mandamus,  1810. 
ii.  Injunction,  1812. 

c.  Prerogative  Mandamus. — See  Man- 

damus. 

d.  Injunction. — See  Injunotion. 

e.  Receiver. 

i.  By  whom  Obtained,  1815. 

ii.  In  what  Cases,  1816. 
iii.  When  Application  made,  1820. 
iv.  Who  appointed  Receiver,  1822. 

v.  Practice,  1822. 

9.  Stop  Orders,  1825. 

10.  Proceedings    in     District    Registry, 

1826. 

11.  Accounts  and  Inquiries. 

a.  Under    Ord.    XXXIII.     and    Ord. 

XV.,  1829. 

b.  Who  may  be  Compelled  to  Account, 

1830. 

c.  Reopening  Settled  Accounts,  1832. 

d.  Surcharging  and  Falsifying,  1834. 
«.  Practice  as  to  Accounts,  1835. 

/.  Inquiries,  1839. 

g.  Falsifying  Accounts.  — See  Crixikal 

Law. 
A.  Reference  of  Matters  of  Account. — 

See  Abbiteatiov. 


X.  Pleadings.— i&c  Pleading. 

XL  Dependant  Claiming  Conteibu- 
TioN  OB  Indemnity  ob  to  Bind 
Thibd  Pabties. 

1.  In  wh-at  Cases  Granted,  1840. 

2.  Hffect  of  Notice,  1844. 

3.  Directions  as  to  Mode  of  Proceeding, 

1844. 

4.  Pra<:tice  thereon,  1846. 

XII.  Demubbeb  and  Pboceedings  in  Lieu 

OP. 

1.  Under  Rules  of  Supreme  Court,  1883, 

1849. 

2.  Practice     under     Judicature     Acts 

previous  thereto,  1849. 

3.  Practice  before  Judicature  Acts, 

a.  At  Law. 

i.  When  Frivolous,  1853. 
ii.  Notice  of,  and  Joinder  in,  1854. 
iii.  Paper  Books,  1855. 
iv.  Argument,  1857. 
V.  Judgment,  1858. 
vi.  >  Error  on,  1859. 
vii.  Withdrawing  Demurrer  or  Pleas, 

1859. 
viu.  Costs,  1860. 
ix.  Trial  of  Issues  in  Fact  and  Law, 

1861. 
X.  Form  of  Issue,  1862. 
xi.  Trial,  1862. 

b.  In  Equity,  1862. 

XIII.  Special  Case. 

1.  What  Questions  can  be  thus  Decided, 

1864. 

2.  Who  may  state  Special  Case,  1866. 

3.  Form  and  Settling,  1866. 

4.  Amendment,  1867. 

5.  Practice,  1868. 

6.  Costs,  1872. 

XIV.  Tbial. 

1.  Place  of  THaX. 

a.  Generally,  1874. 

b.  Change  of  Place  of  Trial. 

i.  On  what  Grounds,  1875. 
ii.  Who  may  Apply,  1878. 
iiL  When  Application  to  be  made, 

1879. 
iv.  Affidavits  on  Application,  1879. 
V.  Terms  on  which  Granted,  1881. 
vi.  Appeal  from  Discretion,  1882. 
vii.  Old  Practice,  1882. 

2.  Mode  of  Trial. 

a.  Trial  by  Judge  alone,  or  by  Judge 

and  Jury,  1885. 

b.  Trial  at  Bar,  1893. 

\C.  Other  Points  relating  to,  1895. 

3.  Notice  of  Trial. 

a.  Necessity  of,  &c.,  1896. 

b.  By  whom  given,  1897. 
0.  Form,  1897. 

d.  When  may  be  given,  1898. 

e.  Length  of    Notice  —  Short  Notice, 

1899. 
/.  Continuance  of  Notice,  1900. 
g.  Countermand  of  Notice,  1900. 
h.  Waiver  of  Irregular  Notice,  1901. 
i.  Setting  Aside,  1901. 

4.  Nin  Prius  Record,  1902. 

6.  Entry  for  Tnal  of  Causes,  1908. 
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6.  Withdrawing  and  Be'Entry  of  the  Re- 

cord, 1903. 

7.  Neglecting  to  Proceed  to  Trial, 

a.  Jadgment  for  not  Proceeding,  1903. 

b.  Porsu&nt  to  Notice,  1905. 

8.  Trial  by  Promso,  1908. 

9.  Motionn  respecting  Trial,  1908. 

10.  Postponement  and  Adjournment, 

a.  General  Principles,  1909. 

b.  Absence  of  Witnesses,  1909. 
e.  Absence  of  Evidence,  1910. 

d,  Affidayits,  1911. 

e.  Practice,  1911. 

11.  Cause  List  J 1911, 

12.  Conduct  of  the  Cause,  1912. 

13.  Jtight  of  Beginning,  1912. 

14.  AddresfiiM  Jury  and  Court,  1920. 

15.  Right  of  Reply,  1921. 

16.  Withdrawing  a  Juror,  1922. 

17.  Discharge  of  Jury,  1923. 

18.  Costs  of  Trial,  \n^, 

19.  Non^ Appearance  of  Parties  at  Trial, 

1924. 

20.  The  Verdict, 

a.  Generally,  1925. 

b.  Entry  on  Particular  Counts,  1926. 

c.  Motion  for  Leave  to  Enter,  1926. 

d.  Rule,  1926. 

e.  Special  Verdict,  1927. 

/.  Postea  or  Certificate,  1927. 

21.  Trial  in  Criminal  Cases, — See  Cbimi- 

NAL  Law. 

22.  In  Divorce  Cases, — See  Husband  and 

Wipe. 

23.  In  Probate  Cases.— See  Will. 

24.  New  Trial, — See  infra, 

XV.  New  Teial. 

1.  In  what  Cases, 

a.  In  Penal  Actions,  1932. 

b.  In  Replevin,  1933. 

c.  Verdict  under  20/.,  1933. 

d.  Questions  of  Value  and  Importance, 

1934. 

e.  Second  or  Third  New  Trial,  1935. 
/.  By  Inferior  Courts,  1935. 

g.  In  other  Cases,  1936. 

2.  For  what  Cause, 

a.  Excessive  Damages,  1937. 

b.  Inadequacy  of  Damages,  1939. 

e.  Abaence  of  Evidence  at  the  Trial, 
1941. 

d.  Discovery  of  New  Evidence,  1942. 

e.  Perjury  of  Witnesses,  1943. 

/.  False  or  Mistaken  Testimony,  1943. 
g.  Examination  and  Rejection  of  Wit- 
nesses, 1944. 
7i,  Improper    Admission  of    Evidence, 

1945. 
t.  Improper    Rejection    of    Evidence, 

1947. 
j.  Misdirection  and   Non-Direction  of 

Judge,  1948. 
k.  Direction  as  to  Damages,  1951. 
I.  Ruling  as  to  Right  to  Begin,  1952. 
m.  Ruling  as  to  Stamps  on  Documents, 

1952. 
n.  Verdict  against  Evidence,  1952. 
0,  Verdict  of  Laiger  Sum  than  Claimed, 

1954. 
p.  In  Cases  of  Nonsuit,  1954. 
q.  Mistake  and  Impropriety  in  giving 

Verdict,  1955. 
r.  Improper  Jury,  1957. 


*  s.  Misconduct  of  Jury,  1960. 

t.  Improper  Influence  on  Jury,  1961. 
u.  Verdict  obtained  by  Trick  or  Sur- 
prise, 1961. 
r.  Absence  of   Parties,  their  Solicitor 
or  Counsel,  1962. 
3.  Practice, 

a.  Since  Judicature  Acts,  1965. 

b.  Before  Judicature  Acts. 

L  In  what  Court,  1970. 

it  Issues  from  Equity,  1971. 

iii  From  what  Courts,  1971. 

iv.  When  to  be  made,  1972. 

V.  What  Precludes,  1973. 

vi.  Restriction,  1974. 

viL  On  Tender  of  Bill  of  Excep- 
tions, 1974. 
viii.  On  Reservation  of  Leave,  1974. 

ix.  On  Death  of  Parties,  1974. 

X.  Several  Defendants,  1975. 

xi.  Materialft,  1975. 
xii.  Affidavits  Receivable,  1975. 
xiii.  Practice  on  Moving,  1976. 
xiv.  Copy  of  Judge's  Notes,  1977. 

XV.  Argument,  1977. 
xvi.  Rule,  1977. 
xvii.  Operation  of  Rule,  1979. 
xviii.  Costs,  197tl. 
xix.  Appeal  to  Exchequer  Chamber, 
1985. 

XVI.  Judgment. 

1.  Practice, 

a.  Since  Judicature  Acts,  1988. 

b.  Before  Judicature  Aets,  1988. 

2.  Tims  and  Date  of  Entry,  1990. 

3.  Setting  Aside,  Varying,  and  Impeach- 

ing, 

a.  Practice,  1993. 

b.  On  what  Qrounds,  1994. 

4.  Arrest  of  Judgment  and  Non  obstante 

veredicto. 

a.  Arrest  of  Judgment^  1998. 

b.  Judgment  Non   obstante  veredicto, 

1999. 

c.  Costs,  2000. 

d.  Soggestion  of  omitted  Matter,  2001. 

5.  Enrolment,  2001. 

6.  Motion  for  Judgment, 

a.  Practice,  2004. 

b.  On  Admissions  in  Pleadings,  2005. 
o.  In  other  Cases,  2010. 

7.  Amendment  of  Judgments,  2011, 

8.  Effect  of  Judgments,  ^c—See  Estop- 

pel— Judgment. 

9.  In  Default  of  Appearance, — See  Ap- 

pearance. 

10.  In  Default  of  Pleading, — See  Plead- 

ing. 

11.  Ordering  on  Motion  for  New   Trial, 

— See  New  Tkla.l. 

12.  Under  Ord,  XlVSee  Obd.  XIV. 

XVII.  Pbooeedings  in  Chambebs. 
1.  Judge  at  Chambers, 

a.  Jurisdiction  of,  2013. 

b.  Hearing  and  Service  of  Summons, 

2017. 

c.  Effect  of  Summons,  2017^ 

d.  Validity  of  Order,  2018. 

e.  Form  and    Construction  of  vrder, 

2018.  N 

/.  Drawing  up  and  Service  of  OrJ^ 
2019. 


1597 


PRACTICE— Jumdicfion. 


1598 


2.  Chief  derk't  Certificate^  2020. 

3.  TJie  Matters,  2022. 

XVIII.  Motions,  Rules,  Obdebs,  and  Peti- 
tions. 

1.  Orders,  2022. 

2.  PetitUms,  2026. 

3.  Motions  arid  Rules. 

a.  Notice  of  MoUon,  2027. 

h.  The  Application,  2080. 

c.  Shewing  Cause  against  Rale,  2033. 

d.  Reopening,    Altering  and  Rescind- 

ing, 2033. 

e.  Costs,  2035. 

/.  Old  Practice,  2087. 

XIX.  Time. 

1.  Generally,  2040. 

2.  Notice  to  Proceed,  2041. 

XX.  Terms,  2042. 

XXI.  Vacations,  2043. 

XXII.  Proobedinqs   in    Particular    Ac- 
tions. 

1.  Actions  for  Recovery  of  Land — Eject- 

went,  2044. 

2.  Breach  of  Pramite  of  Marriage, — See 

Husband  and  Wife. 

3.  Partnership  Actions. — See  PARTNER- 

SHIP. 


0.  IN  THE  HIGH  COURT  OF 
JUSTICE. 

I.  JURISDICTION. 

Power  to  Rehear  and  Vary  Jndgments.] — A 
motion  for  an  interim  injunction  was  adjourned 
to  the  trial  of  the  action  ;  no  provision  was  made 
for  the  costs  of  the  motion.  The  judgment  at 
the  trial  contained  no  reference  to  the  costs  of 
the  motion,  and  the  master  refused  to  allow  the 
plaintifl  the  costs.  The  plaintiff  then  applied 
to  the  court  by  motion,  asking  that  the  judgment 
might  be  varied  by  giving  him  the  costs  of  the 
adjourned  motion  : — Held,  that  the  court  had 
jurisdiction  to  make  the  order.  IHtz  v.  Hobson, 
14  Ch.  D.  542  ;  49  L.  J.,  Ch.  735  ;  42  L.  T.  677  ; 
28  W.  R.  722.  Comp.  Walker  v.  Budden,  5 
Q.  B,  D.  267  ;  49  L.  J.,  Q.  B.  169 ;  28  W.  R.  665 
— C.A. 

When  a  judge  has  made  an  interlocutory  order 
which  does  not  decide  the  rights  of  the  parties, 
the  same  judge  or  his  successor  may,  on  new 
facts  being  disclosed  which  shew  that  to  follow 
the  precise  directions  of  the  order  will  cause  in- 
jury or  inconvenience,  direct  that,  notwithstand- 
ing the  former  order,  a  different  mode  of  carrying 
out  what  has  in  substance  been  thereby  directed 
shall  be  adopted.  Prestney  v.  Colchester  QMayor), 
24  Ch.  D.  385  ;  52  L.  J.,  Ch.  877  ;  48  L.  T.  749  ; 
31  W.  R.  757. 

Under  the  system  of  procedure  established  by 
the  Judicature  Acts,  no  judge  of  the  High  Court 
has  any  jurisdiction  to  rehear  an  order,  whether 
made  by  himself  or  any  other  judge,  the  power 
to  rehear  being  part  of  the  appellate  jurisdic- 
tion, which  is  transferred  by  the  acts  to  the 


Court  of  Appeal.  St.  Nazaire  Co.,  In  re,  12 
Ch.  D.  88;  41  L.  T.  110;  27  W.  R.  854r— 
C.A. 

After  final  judgment  has  been  pronounced  by 
the  Court  of  Appeal,  it  is  not  competent  to  the 
court  to  rehear  the  appeal  on  the  ground  of  the 
discovery  of  fresh  facts.  Flower  v.  Lloyd,  6  Ch. 
D.  297  ;  46  L.  J.,  Ch.  838 ;  35  L.  T.  454 ;  25 
W.  R.  793— C.  A. 

Whether  the  Court  of  Appeal  has  jurisdiction 
to  rehear  a  bankruptcy  appi^,  quaere.  Banco  de 
Portugal^  Ex  parte,  Hooper,  In  re,  14  Ch.  D.  1  ; 
49  L.  J.,  Bk.  21  ;  42  L.  T.  210  ;  28  W.  R.  433— 
C.A. 

The  court  has  jurisdiction  to  discharge  an  order 
made  o&  an  interlocutory  application  by  con- 
sent when  it  is  proved  to  have  been  made  under 
a  mistake,  though  a  mistake  on  one  side  only. 
JMullins  V.  Howell,  11  Ch.  D.  763  ;  48  L.  J.,  Ch. 
679. 

The  shareholders  in  a  company  passed  an  ex- 
traordinary resolution  to  wind  up  the  company 
voluntarily,  but  the  resolution  was  void,  the 
majority  of  members  who  voted  not  being  en- 
titled to  vote.  A  creditor  filed  a  petition  in  the 
chancery  court  of  the  duchy  of  Lancaster  for  a 
supervision  order  or  for  a  compulsory  winding-up 
order,  and  as  the  court  and  the  petitioner  were 
Ignorant  of  the  fact  that  the  resolution  was  in- 
valid, a  supervision  order  was  made.  Five  months 
afterwards  the  petitioner  discovered  the  inva- 
lidity of  the  resolution,  and  then  moved  before 
the  vice-chancellor  that  the  supervision  order 
might  be  discharged,  and  a  compulsory  wind- 
ing-up order  made.  This  motion  having  been 
refused  by  the  vice-chancellor  on  the  ground  of 
want  of  jurisdiction  to  rehear  the  petition,  the 
petitioner  appealed  from  the  refusal  of  the  mo- 
tion, and  also  applied  to  the  Court  of  Appeal  for 
leave  to  appeal  against  the  original  order  not- 
withstanding the  lapse  of  time.  Semblc,  the 
vice-chancellor  had  no  power  to  rehear  the  peti- 
tion himself.  Manchester  Eeonomio  Building 
Society,  In  re,  24  Ch.  D.  488— C.  A- 

Until  a  decree  has  been  passed  and  entered, 
it  is  in  the  power  of  the  judge,  who  heard  the 
cause,  to  reconsider  what  has  been  done,  and  to 
vary  the  minutes,  without  any  of  the  formalities 
required  for  a  re-hearing.  Griffin  v.  Hamilton, 
7  It.  R.,  Eq.  141. 

Jurisdiction  to  make  Bales.] — See  infra. 


II.  RULES  OF  COURT. 

Effect  of  Judicature  Acts.] — In  all  cases  at 
common  law  which  are  not  provided  for  by  the 
Judicature  Acts,  the  proceedings  are  to  be  as  they 
were  before  those  acts  ;  in  all  cases  within  the 
Judicature  Acts,  where  no  special  steps  in  pro- 
ceedings are  provided,  the  proceedings  are  to  be 
as  nearly  like  as  they  can  be  to  analogous  pro- 
ceedings before  those  acts.  Jackson  v.  Litchfield, 
8  Q.  B.  D.  477 ;  51  L.  J.,  Q.  B.  327 ;  46  L.  T. 
518  ;  30  W.  R.  531— Per  Brett,  L.  J. 

Host  convenient  Practice  adopted  when  no 
exprcM  Proviiion.] — In  cases  where  no  rule  of 
practice  is  laid  down  by  the  new  orders,  and 
there  is  a  variance  in  the  old  practice  of  the 
chancery  and  common  law  courts,  that  practice 
is  to  prevail  which  is  considered  by  the  court 
most  convenient.  Xewhiggin'hy-the-Sea  Gas  Com' 
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pany  v.  Amutrong^  13  Ch.  D.  310 ;  49  L.  J.,  Ch. 
231  ;  41  L.  T.  637  ;  28  W.  B.  217— C.  A. 

When  the  rules  of  practice  at  common  law 
and  in  equity  do  not  agree,  the  more  convenient 
practice  is  to  be  adopted.     Thonuu  v.   Palin, 

21  Ch.  D.  367  ;  47  L.  T.  208 ;  30  W.  R.  716— 
C.  A. 

Powers   of  Judges    to  make   Bnles.]— The 

22  &  23  Vict.  c.  21,  s.  26,  gave  power  to  the 
Barons  of  the  Exchequer  to  make  rules  as  to 
the  process,  practice,  and  mode  of  pleading  on 
the  revenue  side  of  the  court,  and  to  apply  the 
Common  Law  Procedure  Acts  to  that  side  of  the 
court : — Held,  that  this  power  did  not  authorize 
the  barons  to  make  a  rule  giving  a  right  of  appeal 
on  motions  for  a  new  trial,  for  a  power  to  regu- 
late the  practice  of  a  court  implies  no  i)ower  to 
alter  the  extent  or  nature  of  the  jurisdiction, 
and  it  is  not  to  be  presumed,  without  the  clearest 
language  of  the  legislature,  that  an  inferior  court 
should  be  entitlc<l  at  discretion  to  impose  juris- 
diction on  a  superior  court.  AtL-Oen.  v.  Sillem, 
10  H.  L.  Cas.  704  ;  10  Jur.,  N.  S.  446  ;  10  L.  T. 
434. 

The  creation  of  a  new  right  of  appeal  requires 
legislative  authority.    Ih. 

The  rules  of  Reg.  Gen.,  H.  T.,  16  Vict.,  change 
the  practice  only  as  to  written  rules  and  rules 
by  statute  ;  all  unwritten  rules  remain  un- 
changed in  so  far  as  they  are  not  inconsistent 
with  the  new  rules.  Brgg  or  Beggs  v.  Forhe*, 
13  C.  B.  614 ;  2  C.  L.  R.  866 ;  23  L.  J.,  C.  P. 
222. 


III.  PARTIES  TO  ACTIONS  AND  PRO- 
CEEDINGS BY  AND  AGAINST  PAB- 
TICULAB  PABTIES. 

1 .  WIm  are  Neeeaary  Parties. — See  the  various 

Titles  throng fwut  the  Work. 

2.  miat  Parties  mny  be  Joined  as  Plaintiffs 

or  Defendants, 
a.  Since  Judicature  Acts,  1600. 
h.  Before  Judicature  Acts,  1601. 

3.  Persons  Suing  in  Pormd'pavjfeHs, 

a.  Generally,  1608. 

b.  Criminal  Matters,  1611. 
/*.   Dispaupering,  1611. 

4.  Ri'vresentation  of  PaHies,  1612. 

5.  Adding  and  Striking  out  Parties. 

a.  Since  Judicature  Acts,  1614. 

b.  Before  Judicature  Acts,  1619. 

6.  Married    Women.  —  See   HUSBAND    AND 

Wife. 

7.  Infants.-^See  Infant. 

8.  Lunaties.^&'c  LUNATIC. 

9.  Partners,— Sec  PARTNERSHIP. 

10.  Companies.— See  Company. 

11.  Executors,  4'c.—See  EXECUTOR  AND  AD- 

MINISTRATOR. 

12.  Change  of  Parties  or  Interests  on  Assign- 

mentj  Bankruptcy,  or  Death, 
a.  Practice  since  Judicature  Acts. 

i.  On  Assignment,  1625. 
ii.  On  Bankruptcy,  1626. 
iiL  On  Death,  1628. 
iv.  On  Marriage.  — See  HusBAim  aud 

WiPB. 

V.  On  Birth  of  Parties,  1632. 
h.  Practice  before  Judicature  Acts. 

i.  At  Common  Law — On  Bankruptcy, 
1632. 


ii  At  Common  Law — On  Death. 

«.  Generally,  1633. 

/S.  Beforo  Judgment,  1634. 

y.  After  Judi^ent,  1635. 

3.  Entering  Judgment    nimc  pro 
tunc,  1635. 
iil  In  Equity,  1637. 

1.  Who  are   Necessart  VAXTiEB.See  the 

Various  Titles  throughout  the  Work, 

2.  What  Parties  mat  be  Joined  as  Plain- 

tiffs OR  Defendants. 

a.  Sinoe  Judicature  Acts. 

(^See  Rules  of  Supreme  Court,  1883,  Ord,  XVI. 

rr,  1  et  seq,^ 

Joinder  of  PlaintifGi.]— Under  Ord.  XVI.  r.  1, 
an  action  of  libel  may  be  brought  by  two  or 
more  persons  jointly,  althouf^h  they  are  not  in 
partnership  or  otherwise  jointly  interested  ;  and 
in  such  a  joint  action  a  single  verdict  of  40«. 
having  been  returned  for  the  plaintiffs,  the  Court 
of  Appeal  refused,  on  the  motion  of  the  defen- 
dant, to  disturb  the  verdict.  Booth  v.  Briscoe, 
2  Q.  B.  D.  496  ;  25  W.  B.  838— C.  A. 

Where  two  owners  of  distinct  properties  joined 
as  plaintifb  in  a  suit  to  restrain  a  nuisance,  it 
was  held  a  misjoinder ;  but  by  consent  the  court 
heard  the  case  as  if  distinct  bills  had  been  filed. 
Applettm  V.  Chapel  Town  Paper  Company,  45 
L.  J.,  Ch.  276. 

Joinder  of  Defendants  against  whom  Alterna- 
tive Belief  is  Claimed.] — In  an  action  by  a  com- 
pany against  L.  and  T.,  the  claim  stated  that  L.. 
through  T.,  who  professed  to  be,  and  in  face 
was,  the  agent  of  L.,  contracted  to  take  a  certain 
number  of  debentures  in  the  company,  which 
contract  L.  had  failed  to  perform ;  and  that  I^. 
denied  that  T.  was  authorized  by  him  to  make 
the  contract.  The  company  prayed  for  specific 
performance  of  the  contract  or  for  damages 
against  L. ;  or  in  the  alternative,  if  it  should 
appear  that  T.  had  no  authority  to  act  as  L.'s 
agent,  then  for  sped  fie  performance  and  damages 
against  T.  T.  having  applied  to  have  judgment 
entered  up  in  his  favour,  or  to  have  his  name 
struck  out  as  a  defendant : — Held,  that,  under 
the  circumstances  stated  in  the  claim,  the  com- 
pany was  entitled  to  join  L.  and  T.  as  defen- 
dants, and  to  claim  alternative  relief  against 
them.  Honduras  Railway  Company  v.  Tucker, 
2  Ex.  D.  301  ;  46  L.  J.,  Ex.  391  ;  36  L.  T.  46  ; 
26  W.  B.  310— C.  A.  ;  S.  P.,  Child  v.  Stenning, 
5  Ch.  D.  695  ;  46  L.  J.,  Ch.  523  ;  36  L.  T.  426  ; 
25  W.  R.  519— C.  A. 

When  a  plaintiff  claims  relief  as  against  each 
of  two  defendants,  in  the  event  of  his  failing  to 
get  relief  against  the  other,  he  is  not  bound  at 
the  hearing  to  declare  against  which  of  the  two 
he  intends  to  proceed.  Child  v.  Stenning,  7  Ch. 
D.  413 ;  47  L.  J.,  Ch.  371  ;  38  L.  T.  232  ;  26 
W.  R.  265 ;  S.  C.  in  C.  A.,  11  Ch.  D.  82  ;  48  L. 
J.,  Ch.  392  ;  40  L.  T.  302  ;  27  W.  B.  462. 

Where  a  plaintiff  seeking  relief  in  the  alterna- 
tive against  two  defendants,  succeeds  as  against 
one  of  them,  but  his  claim  against  the  other  is 
dismissed  with  costs,  the  costs  of  the  unsuccess- 
ful claim  must  be  borne  by  the  plaintiff  and 
not  by  the  defendant  against  whom  he  sncoeeda. 
lb. 
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A  plaintiff  seeking  alternative  inconsistent 
relief  against  different  defendants  has  a  right 
to  have  the  first  alternative  tried  out.  In  such 
actions  counsel  for  the  second  defendant  may 
address  the  coart  against  and  cross-examine  the 
witnesses  of  his  co-defendant.    Ih. 

C.  was  lessee  under  W.  of  premises  over  which 
S.  claimed  a  right  of  way.  C.  brought  an  action 
by  which  he  claimed  an  injunction  against  S.,  or 
in  the  alternative  damages  from  W.  under  a 
covenant  for  quiet  enjoyment.  The  injunction 
was  refused  with  costs,  and  damages  assessed 
against  W.,  with  costs  of  the  action  against 
himself,  but  without  the  costs  of  the  claim 
against  S.    Ih. 

Action  against  Corporation — Joinder  of  Indi- 
vidual Corporators  as  Defendants  for  the  pnrpotes 
of  Costs  only.] — A  vestry,  incorporated  under  the 
Metropolis  Management  Act,  1855,  having  re- 
solved to  incur  certain  unauthorized  expenditure, 
an  action  for  an  injunction  was  commenced  by 
the  attorney-general,  at  the  relation  of  a  rate- 
payer, against  the  vestry  and  the  movers  and 
seconders  of  the  resolution,  passed  by  the  vestry 
and  some  of  their  -supporters.  On  motion  on 
which  the  individual  defendants  were  unrepre- 
sented, the  vestry  consented  to  a  perpetual  in- 
junction without  costs,  and  the  plaintiff  then 
moved  for  judgment  against  the  individual  de- 
fendants in  default  of  pleadings,  and  asked  that 
they  might  be  ordered  to  pay  the  costs  of  the 
action.  The  statement  of  claim  did  not  ask  for 
costs  against  the  vestry  : — Held,  that  it  was  irre- 
gular to  make  the  individual  members  of  the 
vestry  defendants  for  the  sole  purpose  of  making 
them  pay  costs,  and  that  as  no  costs  were  asked 
against  the  vestry  there  was  no  necessity  for  an 
indemnity  to  the  vestry  from  costs  occasioned  to 
it  by  the  individual  defendants  having  led  the 
vestry  astray,  and  that  the  action,  therefore, 
must  be  dismissed  as  against  the  individual  de- 
fendants, but  without  costs  on  cither  side.  At- 
tornei/' General  v.  Bermnndsey  (Vettr^'),  51  L. 
J.,  Ch.  848  ;  46  L.  T.  852  ;  30  W.  R.  872.  Af- 
firmed, 23  Ch.  D.  60  ;  52  L.  J.,  Ch.  567  ;  48  L.  T. 
445  ;  31  W.  R.  463  ;  47  J.  P.  453— C.  A. 


b.  Before  Judicature  Acts. 

Plaintiffs.] — A  party  cannot  be  both  plaintiff 
and  defendant  in  an  action  at  law  ;  and  therefore, 
where  a  plaintiff  sued  as  executor,  and  the  de- 
fendant pleaded  that  the  promises  were  made 
jointly  with  the  plaintiff,  the  court  held  it  a 
good  plea  in  bar.  Moffat  v.  Van  Mullinger^  2 
Chit.  539  ;  2  B.  &  P.  124,  n. ;  8.  P.,  Teague  v. 
Iluhhard,  8  B.  &  C.  345.  And  see  Uoyd  v. 
Williams,  2  M.  &  S.  484. 

Action  by  A.  and  two  others  on  a  contract,  on 
the  deposit  of  goods  by  the  three  with  the  de- 
fendant, not  to  give  them  up  without  the  joint 
order  of  the  three.  Breach,  that  they  were  given 
up  without  such  joint  order.  Plea,  that  .they 
were  given  up  to  A.,  at  his  request: — Held,  a 
good  plea  ;  for  A.  being  disabled  from  suing  for 
what  he  himself  procured  to  be  done,  could  not 
sue,  though  joining  the  others  with  him.  Bran- 
dan  V.  Saott.  7  El.  &  Bl.  234  ;  26  L.  J.,  Q,  B.  163  ; 
3  Jur.,  N.  S.  362. 

Action  by  A.,  B.  and  C,  against  D.,  as  one  of 
the  indorsers  of  a  promissory  note  drawn  by  £. 
in  favour  of  0.,  D.,  and  (himself)  E.,  then  in 
TOL.  V, 


partnership,  and  by  them  indorsed  to  A.,  B.  and 
C.  Plea,  that  C,  one  of  the  plaintiffs,  was  liable 
as  an  indorser  together  with  D. : — Held,  good. 
Maintoar-ing  v.  Newman,  2B.  &  P.  120. 

A.  and  B.  were  partners,  and  B.  fraudulently 
indorsed  certain  bills  of  exchange  belonging  to 
the  partnership  to  C.  in  payment  of  a  private 
debt,  •  C.  being  aware  of  the  fraud.  B.  having 
become  bankrupt,  his  assignees  disaffirmed  the 
transaction  as  afraudulent  preference,  and  joined 
with  A.  in  an  action  against  C. : — Held,  that  B.'s 
assignees  represented  the  partnership,  as  well  as 
the  personal,  creditors  of  B.,and  wei-e  entitled  to 
disi^rm  B.*s  act,  though  dealing  only  with  part* 
nership  property  ;  and  that  they  could  rightly 
join  with  A.  in  the  action.  Heilhut  v.  Ncrilly  4 
L.  R.,  C.  P.  354  ;  38  L.  J..  C.  P.  273 ;  20  L.  T. 
490;  17W.  R.  853. 

There  is  in  general  sufficient  privity  of  con- 
tract to  maintain  an  action,  if  the  party  actually 
making  the  contract  with  the  defendant  was 
acting  for  the  plaintiff,  and  intended  at  (he  time 
to  make  the  contract  for  him,  though  the  defen- 
dant was  not  aware  that  the  contract  was  made 
for  the  plaintiff.  Cooke  v.  Seeley^  2  Ex.  746  ;  17 
L.  J.,  Ex.  286. 

The  name  in  which  a  contract  is  made  is  prim& 
facie  evidence  of  the  party  for  whom  the  contract 
was  made ;  but  it  is  not  conclusive,  except  by  the 
custom  of  trade  in  the  case  of  bills  of  exchange. 

A  Spanish  firm,  C.  &  Co.,  authorized  the  plain- 
tiff,  a  London  merchant,  by  letter  of  attorney,  to 
sign  in  the  name  of  the  firm  a  contract  for  the 
sale  of  their  mines  in  Spain.  The  plaintiff  was 
to  be  remunerated  by  part  of  the  purchase- 
money.  Two  documents  were  then  made  be- 
tween the  plaintiff,  *^  acting  for  himself,  and, 
under  the  letter  of  attorney,  for  and  on  behalf  of 
C.  &  Co.,  co-proprietors  with  him  of  the  mines, 
of  the  one  part,"  and  the  defendants  of  the 
other  part,  whereby  the  plaintiff,  "acting  for 
himself  and  his  co-partners,  called  the  vendors," 
agreed  to  sell  the  mines  belonging  to  the  vendors 
to  the  defendants,  and  they  agreed  to  buy  them. 
One  part  was  sealed  with  the  defendants'  seal  ; 
the  other  signed  by  the  plaintiff  *^  for  self  and 
partners : " — Held,  that  C.  &  Co.  were  parties, 
and  ought  to  be  joined  as  plaintiffs  in  an  action 
on  this  contract.  Jung  v.  Phosphate  of  Lime 
Company,  3  L.  R.,  C.  P.  139  ;  37  L.  J.,  C.  P.  73  ; 
18  L.  T.  541 ;  16  W.  R.  309. 


Joint  or  Several.] — Two  of  three  persons 


who  are  jointly  and  severally  bound  in  a  bond 
of  indemnity  to  the  sheriff,  in  a  matter  in  which 
they  are  severally  interested,  cannot,  after 
having  paid  the  whole,  join  in  an  action  against 
the  third  for  contribution.  Kilhy  v.  Steel,  5 
Esp.  194. 

The  dippers  at  Toubridge  Wells  all  join,  and 
with  their  husbands  bring  an  action  against  the 
defendant  for  exercising  the  business  of  a  dipper, 
not  being  duly  appointed  and  approved  accord- 
ing to  a  private  statute  : — Held,  a  good  joinder. 
Weller  v.  Baker,  2  Wils.  414. 

So,  a  herald  and  a  pursuivant  at  arms  may 
maintain  a  joint  action  for  work  in  making  out 
a  pedigree,  both  having  been  on  duty  when  the 
order  was  given,  although  only  one  of  them  was 
applied  to  by  the  defendant.  Townsend  v.  Neal, 
2  Camp.  190. 

A  hand-bill  relating  to  a  stolen  parcel  offered 
a  reward  of  lOOl.  to  "  whoever  should  give  such 
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information  as  should  lead  to  the  early  apprehen- 
sion of  the  guilty  parties  :  " — Held,  that  where 
the  communication  was  first  made  by  the  plain- 
tiff  to  C.  in  conversation,  but  the  information 
was  afterwards  communicated  to  a  constable 
jointly  by  the  plaintiff  and  0.,  they  ought  both 
to  have  joined  in  the  action.  Li^ckliart  v. 
Barnard,  14  M.  &  W.  674  ;  15  L.  J.,  Ex.  1  ;  9 
Jur.  929. 

Generally,  in  an  action  of  simple  contract  all 
the  parties  to  the  consideration  should  jointly 
sue.  JitncB  V.  liMTmony  1  Ex,  454  ;  17  L.  J., 
Ex.  36  ;  II  Jur.  933. 

By  an  agreement  between  the  plaintiff  and  A., 
B.  and  C,  and  the  defendant,  reciting  that  the 
plaintiff  had  obtained  a  patent  for  an  improve- 
ment in  furnaces,  and  was  solely  interested  in 
ifinother  patent  invention  ;  that  the  plaintiff  and 
A,  had  obtained  a  patent  for  another  invention, 
the  plaintiff  and  B.  for  another,  and  the  plaintiff 
and  C.  for  another  ;  it  was  agreed  between  the 
parties,  that  it  should  be  lawful  for  the  defen- 
dant exclusively  to  use,  manufacture  and  sell 
any  or  all  of  the  patent  inventions  within  certain 
limits,  during  the  continuance  of  the  several 
patents,  on  certain  terms :  viz.,  that  an  office 
and  warehouse  should  be  prepared  for  the  sale  of 
articles  connected  with  the  inventions,  and  that 
books  of  account  of  sale  of  the  inventions  should 
be  kept  there  by  the  defendant,  and  be  open  at 
all  times  to  the  inspection  of  the  parties,  and  the 
defendant  should  pay  to  the  plaintiff  400Z.  a 
year,  as  a  consideration  for  the  licence  for  the 
sale  of  the  patents,  and  that  such  sum  should  be 
charged  as  a  payment  by  the  defendant  in  his 
books  of  account ;  that  he  should  pay  A.  a  rate- 
able sum  on  all  machines  used  on  his  patent 
principle  ;  that  he  should  also  pay  the  plaintiff 
a  moiety  of  the  net  profits  to  arise  from  all  the 
inventions  (except  those  in  which  B.  and  C.  were 
interested)  ;  to  the  plaintiff  and  B.,  two-thirds 
of  the  net  profits  to  arise  from  them  ;  and  either 
of  the  parties  might  determine  the  agreement  at 
the  end  of  five,  seven,  or  ten  years.  In  an 
action  on  this  agreement,  by  the  plaintiff  alone, 
to  recover  a  half-yearly  payment : — Held,  that 
the  declaration  was  bad  on  the  ground  of  vari- 
ance, inasmuch  as  it  stated  the  agreement  to  be 
made  between  the  plaintiff  and  the  defendant ; 
whereas  there  were  other  parties  to  it  besides 
the  plaintiff,  from  whom  the  consideration  for 
the  defendant's  promise  moved  as  well  as  from 
the  plaintiff.  Ck/inter  v.  Leese,  5  M.  &  W.  698 
—Ex.  Ch. 

At  a  vestry  meeting  the  accounts  of  E.,  a  sur- 
veyor of  highways,  were  opposed  and  rejected, 
on  the  ground  that  he  had  incurred  costs  in 
defending  appeals  without  due  authority,  but  in 
consideration  of  his  offering  to  pay  50Z.  towards 
the  bill  of  the  attorneys  for  defending  the 
appeals,  a  majority  in  the  vestry  agreed  by  a 
resolution  not  to  oppose  the  accounts  when  pre- 
sented to  the  magistrates  for  their  approval. 
The  sum  of  oOZ.  was  to  be  paid  by  K.  to  his  suc- 
cessor in  office.  The  plaintiff,  who  was  a 
member  of  the  vestry,  and  who  had  signed  the 
resolution,  together  with  the  other  vestrymen, 
was  appointed  successor  to  K.,  as  surveyor  of 
the  highways.  The  accounts  having  passed 
before  the  magistrates,  and  the  defendant 
having  refused  to  pay  the  50Z.,  the  plaintiff  sued 
for  tluit  sum  : — Held,  that  the  other  vestrymen 
should  have  joined  as  plaintiffs.  Collier  v. 
Kilham,  21  L.  J.,  Q.  B.  65  ;  16  Jur.  1175. 


Although  in  an  action  on  a  written  ngreemeat 
made  by  or  with  one  or  more  members  .of  a 
firm  on  behalf  of  the  rest,  all  the  members 
may  be  joined,  it  is  otherwise  when  the  agree- 
ment is  inter  partes,  and  there  is  no  partnenhip 
between  the  person  who  is  party  to  it  on  the 
one  side  or  the  other,  and  the  thiid  person  whom 
it  sought  to  join.  Rohimon  v.  Jludkim,  26  L. 
J.,  Esu  56. 

A.,  a  member  of  the  orchestra  of  the  Italian 
Opera,  on  behalf  of  the  orchestra  signed  the 
following  proposal: — "The  gentlemen  of  the 
orchestra  are  willing,  and  pledge  themselves,  to 
continue  their  services  and  attend  their  duties, 
provided  B.  will  guarantee  payment  of  the 
thirteen  nights  due  on  the  5th  ult."  B.  accepted 
the  proposal  in  these  terms : — ^**  B.  will  accept 
the  proposition  made  by  A.  on  behalf  of  the 
gentlemen  of  the  orchestra,  and  he  will  appoint 
the  treasury  to  be  open  on  the  19th  instant,  to 
pay  the  thirteen  nights  due  on  the  5th  ultimo, 
and  he  pledges  himself  to  open  the  treasury  on 
the  10th  and  25th  of  August,  to  make  further 
payments."  A.,  in  his  own  name,  brought  an 
action  for  a  breach  of  this  engagement,  de- 
scribing it  as  a  contract  made  with  him  and  the 
others  : — Held,  that  it  was  a  joint  contract.  Luca4 
V.  Beale,  10  C.  B.  739  ;  20  L.  J.,  C.  P.  134. 

Two  members  of  a  company,  but  which  was 
not  completely  registered  in  their  own  names, 
entered  into  a  contract,  by  their  agent,  but 
which  was  in  fact  for  the  benefit  of  the  com- 
pany : — Held,  that  they  might  sue  and  be  sued 
upon  the  contract.  Clai/  v.  S&ntlian^  7  Ex.  717  ; 
21  L.  J.,  Ex.  202  ;  16  Jur.  1074. 

A.,  being  in  want  of  money,  applied  to  D.  &  S., 
who  were  in  partnership,  for  an  advance.  They 
sent  him  an  acceptance  by  D.  alone ;  and  A. 
agreed  that,  if  he  discounted  that  acceptance, 
he  would  give  to  D.  &  S.  his  own  acceptance. 
He  discounted  D.'s  acceptance,  but  failed  to 
give  his  cross  acceptance.  D.  was  afterwards 
sued  on  his  acceptance  by  the  holder  of  it.  and 
paid  it  out  of  the  money  of  D.  &  S.  D.  sued  A. 
for  money  paid  : — Held,  that  the  action  could  be 
maintained  by  D.  alone,  upon  an  implied  con- 
tract to  indemnify  him,  which  arose  when  he 
paid  the  acceptance,  upon  which  he  alone  was 
liable  to  be  sued.  Driver  v.  Burton,  17  Q.  B. 
989  ;  21  L.  J.,  Q.  B.  157  ;  16  Jur.  373. 


As  a  Trustee.] — A.,  being  in  possession 


of  premises  under  a  lease  from  two  trustees 
for  a  term  which  had  expired,  a  new  lease  was 
granted  for  a  further  term,  but  was  executed  by 
one  of  the  trustees  only.  A.  paid  rent  to  both 
trustees  untU  one  of  them  died,  and  for  the  rent 
due  after  his  death  the  other  trustee  brought 
an  action : — Held,  that  he  might  maintain  the 
action  in  his  own  right,  and  was  not  bound  to 
sue  as  surviving  trustee.  Wlwatley  v.  Boyd,  7 
Ex.  20  ;  21  L.  J.,  Ex.  40. 

Action  on  a  policy  of  insurance  on  a  ship  and 
cargo,  alleging  an  average  damage  or  loss  on  a 
portion  of  the  cargo  insured,  and  a  breach  of  the 
policy  by  reason  of  non-payment  of  the  pro- 
portion of  the  average  loss.  Plea,  bankruptcy 
of  the  plaintiff  before  action.  Replication,  a 
transfer  of  the  cargo,  with  an  assignment  of  the 
contract  of  insurance  to  A.  before  the  bank- 
ruptcy, with  an  averment  that  the  plaintiff  sued 
as  trustee  for  A.  Rejoinder,  that  the  risk  ended 
before  bankruptcy,  and  that  the  right  to  have  a 
return  of  premium  was  not  transfeircd  horn  the 
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plaintiff  before  bankruptcy: — Held,  that  the 
causes  of  action  being  both  vested  in  the  plain- 
tiff before  bankruptcy,  and  being  such  that 
distinct  actions  might  have  been  brought  by 
him  whilst  sui  juris,  he  was  entitled  to  sue  in 
his  own  name  as  trustee  for  that  cause  of  action 
.in  which  he  had  no  beneficial  interest  at  the 
time  of  his  bankruptcy.  It  would  have  been 
otherwise  had  he  then  any  beneficial  interest, 
however  small,  in  the  cause  of  action  itself. 
Boddin^ton  v.  CasteW,  1  El.  &  Bl.  879  ;  17  Jur. 
781— Ex.  Ch. 

The  plaintiffs  chartered  from  the  defendants 
•a  ship  to  convey  a  cargo  from  Liverpool  to 
Calcutta,  under  a  charter-party  which  stipu- 
lated that  the  ship  was  to  be  consigned  to  E.  & 
'Co.,  Calcutta,  "  on  the  usual  terms,"  one  of 
which  was  that  E.  &  Co.  might  procure  the 
homeward  freight  at  a  commission  of  bU  per 
•cent.  The  defendant  accordingly  consigned  the 
ship  to  E.  &  Co.,  but  made  an  agreement  with 
ft  third  party  for  the  homeward  freight.  The 
^^laintiffs,  who  had  previously  agreed  with  E.  & 
Co.  for  a  share  in  the  commission,  thereupon 
sued  the  defendant  for  a  breach  of  his  agree- 
:ment,  but  were  unable  to  prove  at  the  trial  in 
what  proportion  the  commission  was  to  be 
divided  between  themselves  and  E.  &  Co. : — 
Held,  that  the  stipulation  as  to  the  commission 
having  been  inserted  for  the  benefit  of  E.  &  Co., 
the  plaintiffs,  notwithstanding  their  inability  to 
prove  their  interest  in  the  commission,  were  en- 
titled to  recover  as  trustees  of  E.  &  Co.  Robert- 
son V.  Wait,  8  Ex.  299  ;  22  L.  J.,  Ex,  209. 

Whatever  constitutes  an  answer  to  a  demand 
for  which  an  action  is  brought,  as  against  the 
plaintiff  on  the  record,  is  a  bar  to  the  action, 
;although  brought  for  the  benefit  of  othere  who 
have  no  mode  of  enforcing  their  claim,  except 
liy  suing  in  the  name  of  the  plaintiff.  Gibson 
V.  Winter,  2  N.  &  M.  737  ;  6  B.  &  Ad.  96.  And 
see  SturgU  v.  Smith, post,  col.  1607. 


Sning  on  Deeds.]— No  person  can  bring 


an  action  on  an  indenture  unless  he  is  a  party  to 
it,  or  claims  through  a  party.  But  a  deed-poll 
may  be  so  constructed  as  to  give  a  right  of  action 
against  the  person  who  executed  it.  Oardnwr  v. 
LaclUan,  8  Sim.  123. 

Action  as  for  a  total  loss  upon  a  policy  of 
insurance,  in  which  the  declaration  set  out  the 
policy  in  the  form  of  a  deed-poll,  sealed  with 
the  seal  of  a  corporate  company,  in  which  deed 
it  was  recited  that  K.,  one  of  the  plaintiffs,  had 
represented  that  he  was  interested  in  the  sub- 
ject-matter, or  duly  authorized  as  owner,  agent, 
or  otherwise,  to  make  the  insurance ;  and  that 
it  was  agreed  that  the  capital  stock  and  funds 
of  the  company  should,  according  to  the  pro- 
visions of  the  deed  of  settlement  of  the  com- 
pany, be  liable  to  make  good,  and  applied  to  pay 
and  make  good  all  losses  on  the  ship  ;  but  it  was 
provided  that  the  capital  stock  and  funds  of  the 
company  should  alone  be  liable,  and  that  no 
shareholder  of  the  company  should  be  liable  to 
any  claims  or  demands,  nor  in  anywise  charged 
by  reason  of  the  policy  ;  the  declaration  averred 
that  the  company  became  insurers  to  the  plain- 
tiffs for  a  certain  sum  on  the  ship,  and  that  the 
plaintiffs  were  always  interested  : — Held,  that 
all  the  persons  assureid  might  well  be  joined  as 
co-plaintiffs  in  an  action  on  the  policy  with  E., 
though  they  were  not  specifically  named  in  the 
deed-poll,  for  it  is  not  absolutely  necessary,  in 


order  that  a  person  may  be  joined  as  a  co- 
plaintiff  in  an  action  on  a  deed-poll,  that  he 
should  be  specifically  named  in  the  deed  as  a 
person  interested  in  it,  if  he  is  so  designated 
that  it  cannot  be  mistaken  that  it  was  he  who 
was  interested.  Suiulerlaml  Marine  Ins^irancc 
Company  v.  Kearney,  16  Q.  B.  925  ;  20  L.  J., 
Q.  B.  417  ;  15  Jur.  1006. 

When  a  deed  is  made  inter  partes,  no  one  who 
is  not  expressed  to  be  a  party  can  sue  on  a 
covenant  contained  in  it ;  and  this  is  not  a  mere 
rule  of  construction,  but  a  rule  of  positive  law. 
Citesterfirld  and  Midland  Silkstone  Colliery 
Company  v.  Hawkins,  3  H.  &  C.  677. 

But  when  a  deed  is  made  between  parties,  a 
person  who  is  not  named  a  party  to  it,  but  is  so 
described  that  he  can  be.  ascertained,  may  sue 
upon  the  covenants  contained  in  it.  Reetes  v. 
Watts,  7  B.  Jc  >S.  523. 


In  Bespeet  of  Wrongs.]— Different  plain< 


tiffs  who  have  different  rights,  may  each  sue  the 
same  defendant  in  respect  of  separate  injuries, 
though  arising  out  of  one  transaction.  Knight 
V.  Legh,  4  Bing.  589  ;  1  M.  &  P.  528. 

An  action  cannot  be  maintained  jointly  by  two 
where  the  wrong  done  to  one  is  no  wrong  done 
to  the  other.    Barratt  v.  Colllyis,  10  Moore,  446. 

A  declaration  that  an  action  of  trespass  was 
depending,  wherein  A.  was  plaintiff  and  the  now 
pLiintiffs  were  defendants  ;  in  which  action  the 
plaintiffs  appeared  by  D.,  their  attorney ;  and 
the  action  w^as  defended  by  him  as  such  attor- 
ney ;  and  that  the  defendants  wrongfully,  mali- 
ciously, and  unla^vf  ully  upheld  and  maintained 
the  action  on  the  part  of  A.  against  ^e  plain- 
tiffs ;  by  reason  whereof  they  have  been  injured, 
prejudiced,  and  aggrievod  in  and  about  their 
defence  in  the  action,  and  incurred  and  been 
obliged  to  pay  sums  of  money  in  and  about 
their  defence.  At  the  trial  the  jui-y  found  a 
verdict  for  the  plaintiffs  for  the  amount  only 
of  the  bill  of  costs  paid  by  them  to  D.  as  their 
attorney : — Held,  that  the  action  was  maintain- 
able jointly  by  the  plaintiffs  ;  the  expenses  of 
the  defence  in  the  former  action  being  a  joint 
and  not  a  several  damage.  Peelwll  v.  Watson, 
8  M.  &  W.  691. 

An  assignee  of  a  separate  and  distinct  part  of 
a  patent  is  entitled  to  sue  for  an  infringement 
of  such  part,  without  joining  persons  who  are 
interested  only  in  the  other  part  of  the  patent. 
Dunnicliff  v.  Mallet,  7  C.  B.,  N.  S.  209 ;  29 
L.  J.,  C.  P.  70  ;  6  Jur.,  N.  S.  252. 


Parties  supposed   to   be  Legally   En- 


titled.]—The  19th  section  of  the  23  &  24  Vict, 
c.  126,  does  not  apply  where  it  is  clear  on  the 
face  of  the  reconi  that  it  is  impossible  both 
plaintiff  should  be  entitled  to  recover.  Belling' 
ham  V.  Clark,  1  B.  &  S.  332 ;  9  W.  R.  667 ;  4 
L.  T.  405. 

A.  obtained  from  the  Heralds'  College  a  grant 
of  arms,  to  be  borne  by  him  and  his  descendants 
and  the  descendants  of  his  brother;  he  died 
without  issue,  leaving  two  nephews,  the  sons  of 
his  brother.  One  of  the  nepnews  and  another 
person  were  appointed  executors  of  his  will : — 
Held,  that  even  assuming  the  executors  could 
claim  the  document  by  action,  the  provisions  of 
the  above  statute  did  not  apply  where  the  two 
nephews  were  the  plaintiff,  so  as  to  enable  the 
nephew  executor  to  recover.  Stubs  v.  Stubs^ 
1  H.  &  C.  267  ;  31  L.  J.,  Ex.  610. 

3  F  2 
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The  court  will  not  add  a  party  to  the  record 
under  the  19th  section  of  the  23  &  24  Vict.  c. 
126,  who  is  a  trustee  for  a  person  who  objects 
to  his  being  so  added.  Sturgis  v.  Smith,  5  L.  T. 
686. 

Defendants  —  In   Contracts   or   Torts.]  —  In 

actions  on  contracts,  the  plaintiff  is  obliged  to 
sue  all  the  contracting  parties ;  but  in  actions 
for  torts,  he  may  sue  all  the  parties  implicated, 
or  any  one  of  them.  Scott  v.  Godwin^  1  B.  & 
P.  67 ;  iS^.  P.,  Sutton  v.  Clarke,  6  Tatmt.  29  ;  1 
Marsh.  429. 

In  an  action  for  work  against  A.,  B.,  and  C. 
jointly,  A.  suffered  judgment  to  go  by  default, 
and  B.  and  G.  pleaded  non  assumpserunt : — 
Held,  that  on  this  plea  it  was  competent  to  B. 
and  C.  to  avail  themselves  of  the  defence  that 
too  many  had  been  joined,  and  that  if  they  suc- 
ceeded the  plaintiff  must  fail  as  to  all,  notwith- 
standing that  A.  had  admitted  the  joint  con- 
tract on  the  record.  Eliot  v.  Morgan^  7  C.  &  P. 
334. 

In  trespass  against  several,  the  plaintiff  can 
only  recover  against  all  for  matters  in  which  all 
are  jointly  implicated.  Aaron  v.  Alexander ,  3 
Camp.  35. 

So  in  trover.  Kicholl  v.  Olennii'^  1  M.  &  S. 
588. 

Where  it  appears  upon  an  instrument  that  a 
promise  by  two  contractors  is  intended  to  be 
joint,  it  may  be  treated  as  such  although  the 
promise  is  in  terms  several  only.  Lee  v.  Niron, 
3  N.  &  M.  441 ;  1  A.  &  E,  201. 

Where  A.,  as  farmer  and  renter  of  tolls,  and 
B.  as  his  surety,  severally  promise,  undertake, 
and  agree  to  and  with  the  lessors,  that  A.  shall 
pay  a  yearly  rent ;  A.  and  B.  cannot  be  sued 
jointly  upon  default  by  A.  to  pay  the  rent.    Ih, 

Where  a  party  of  several  persons  dine  to- 
gether at  a  tavern,  they  are  jointly  liable  for  the 
whole  expense,  and  not  merely  each  for  his  own 
share.     Forster  v.  Taylor,  3  Camp.  49. 

K.  and  S.  being  typefounders  and  partners,  D. 
being  a  secret  partner,  made  an  agreement  with 
B.,  on  behalf  of  themselves  and  D.,  whereby  B. 
agreed  to  serve  K.  and  S.,  and  the  survivor  of 
them,  in  their  business  for  seven  years,  and  not 
to  engage  in  any  other  business  on  his  own 
account.  B.  having  been  dismissed  the  service 
without  reasonable  and  probable  cause,  and 
having  become  bankrupt,  afterwards  brought 
an  action  against  K.,  S.,  and  D.  for  such  dis- 
missal : — Held,  that  all  the  partners  were  pro- 
perly made  defendants  in  the  action,  the  con- 
tract having  been  made  on  behalf  of  all,  though 
signed  by  two  only.  Drake  v.  BerkJiam,  11  M. 
&  W.  315  ;  12  L.  J.  486  ;  7  Jur.  204— Ex.  Ch. 

By  the  rules  of  a  society  for  the  protection 
of  trade,  the  professed  object  of  which  was  to 
watch  the  progress  of  measures  through  parlia- 
ment affecting  the  trade  interests,  and  to  pro- 
tect its  members  from  the  practices  of  the 
fraudulent  and  dishonest,  the  committee  had 
the  appointment  of  the  printer  and  stationer, 
to  be  elected  from  among  the  members  of  the 
society :  and  to  the  committee  was  to  be  re- 
ferred the  defraying  of  the  expenses,  and  the 
applying  and  the  disposing  of  the  moneys  of  the 
society.  And  it  was  provided  by  the  rules  that 
10/.  should  be  left  in  the  secretary's  hands,  to 
meet  the  current  expenses  ;  but  that  all  orders 
for  the  payment  of  money  should  be  drawn  by 
the  secretary  upon  the  treasurer  at  a  committee 


meeting.  C.  was  appointed  pnnter  and  stationer 
to  the  society,  and  shortly  afterwards  paid  his 
subscription.  The  defendants,  who  were  mem- 
bei^  of  the  committee,  passed  the  resolutions  for 
the  orders  for  printing  and  stationery,  which 
were  supplied  by  C. :— Held,  that  he  was  not 
precluded  by  the  rules  from  suing  the  defen- 
dants, as  the  rules  did  not  create  a  partnership 
between  the  members  of  the  society ;  and  that 
it  was  not  to  be  inferred  from  the  rules  that 
C.  looked  to  the  fund  and  not  to  the  parties 
who  gave  the  orders.  Caldicott  v.  Grifith*,  8 
Ex.  890. 

Action  by  a  plaintiff  against  the  defendants 
jointly  upon  the  following  guarantee :  "  In  con- 
sideration that  you  will  sell  to  Mr.  F.  the  dis- 
tillery situate  at,  &c.,  and  will  take  Mr.  F.  s 
acceptance,  to  be  dated  29th  of  September,  1849, 
for  400Z.  (the  amount  of  the  purcliase-money). 
and  interest,  payable  at  six  months  after  date, 
we  undertake  and  guarantee  that  the  400/.  and 
interest  shall  be  duly  paid  to  you  when  the 
acceptance  arrives  at  maturity,  in  the  propor- 
tion of  200/.  each  :  "—Held,  that  the  defendants 
were  severally  liable  to  the  plaintiff  to  the 
extent  of  200/.  each.  Fell  v.  Goslin,  7  Ex.  185  ; 
21  L.  J.,  Ex.  145. 


3.  Persons  Suing  in  FormX  Pauperis. 

QSee  Rides  of  Supreme  Court,  1883,  Ord.  XTT. 

rr.  22-31). 

a.   Qenerally. 

By  Ord.  XVI.  r.  24,  no  person  shall  be 
admitted  to  sue  in  formd  pauperis,  unless  the 
ease  laid  be/ore  counjtel  for  his  opinion,  and  his 
opinion  thereon,  with  an  affida'cit  of  the  uarty 
or  his  solicitor  that  ths  ease  contains  a  full  and 
frtie  statement  of  all  the  material  facts,  to  thr 
best  of  hiJt  knowledge  and  belief,  shall  be  pro- 
dueed  before  the  court  or  judge  or  proper  officer 
to  whom  the  application  is  made;  and  no  fee 
shall  be  payable  by  a  pauper  to  his  counsel  or 
solicitor. 

When  Obtauiable.] — A  plaintiff  may  be  ad* 
mitted  to  sue  in  form&  pauperis  after  the  com- 
mencement of  the  action.  Brunt  v.  Wardle  or 
Warden,  3  M.  &  G.  534  ;  4  Scott,  N.  R.  188 ;  1 
D.  N.  S.  229 ;  5.  P.,  Doe  d.  Pitcher  v.  Roberts.  2 
I).,  N.  S.  394 ;  12  L.  J.,  Q.  B.  178 ;  7  Jur,  466  ; 
Doe  d.  Ellis  v.  Owen,  9  M.  &  W.  455  ;  1  D.,  N. 
S.  404  ;  10  M.  &  W,  514  ;  2  D.,  N.  S.  426  ;  12  L. 
J.,  Ex.  53  ;  7  Jur.  91  ;  Holmes  v.  Penny,  9  Ex. 
584  ;  2  C.  L.  R.  1004  ;  23  L.  J.,  Ex.  132. 

Ko  Betrospective  Operation.] — ^A  pauper  may 
obtain  the  order  at  any  time  during  the  prog^ress 
of  the  suit ;  but  it  has  no  retrospective  opera- 
tion,   lb. 

An  order  for  suing  in  formft  pauperis  takes 
effect  only  from  the  time  when  it  is  served  on 
the  defendant  or  otherwise  brought  to  his  know- 
ledge, and  therefore  a  defendant  who  succeeds 
is  entitled  to  his  costs  incurred  before  that  time. 
Fray  v.  Voules,  9  B.  &  S.  60. 

To  what  Proceedings  Sztending.] — The  pri- 
vilege of  suing  in  formft  pauperis  does  not 
extend  to  a  step  collateral  to  the  cause,  snch  as 
a  rule  calling  on  his  attorney  to  pay  the  costs  of 
the  day  incurred  through  his  negligence.     BeU 
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V.  Port  of  London  Assurance  Company,  1  L.  M. 
&  P.  641. 

When  Allowed.] — A  farming  tenant  who  has 
valuable  crops  on  his  farm,  but  no  other  pro- 
perty, will  not  be  admitted  to  defend  in  form& 
pauperis,  although  he  has  in  the  suit  been  re- 
strained from  selling  or  removing  the  crops. 
Bidgway  v.  Edwards,  9  L.  R.,  Ch.  143 ;  29  L.  T. 
906  ;  22  W.  R.  288. 

A  party  is  not  entitled  to  sue  in  f  ormft  pauperis 
if,  on  his  own  affidavit,  the  court,  can  see  that  he 
has  no  cause  of  action.  Cohhett^  In  re,  27  L.  J., 
Ex.  199. 

An  infant  may  sue  in  formft  pauperis  by  his 
next  friend.    Bryant  v.  Wagner,  3  Jur.  460. 

CompromiBe.l — ^As  a  general  rule,  the  court 
will  not  uphold  any  agreement  of  compromise 
between  a  plaintiff  suing  in  form&  pauperis  and 
the  defendant,  having  for  its  object  the  deprival 
of  the  plaintiffs  attorney  of  his  costs ;  and, 
therefore,  a  plea  of  release  puis  darrein  con- 
tinuance was  set  aside  by  the  court.  Wright  v. 
Burrovghes,  3  C.  B.  344  ;  15  L.  J.,  C.  P.  277  ;  10 
Jur.  860. 

Jurisdietion  to  Allow.]— A  judge  of  a  county 
court  has  power  to  allow  parties  to  sue  in  form& 
pauperis.  Chhvi  v.  BuUvn,  8  C.  B.  447  ;  7  D,  & 
L.  297  ;  19  L.  J.,  C.  P.  42  ;  14  Jur.  201. 

From  what  Payments  Exempted.] — A  party 
admitted  to  sue  in  f ormft  pauperis  is  exempt  from 
the  payment  of  interlocutory  as  well  as  final 
costs,  except  in  cases  for  not  proceeding  to  trial 
pursuant  to  notice.  Pratt  v.  Delarue,  2  D.,  N. 
S.  322  ;  10  M.  &  W.  509  ;  12  L.  J.,  Ex.  25  ;  7 
Jur.  91. 

The  court  will  not  allow  as  a  matter  of  right, 
that  a  plaintiff,  who  sues  in  f orm&  pauperis,  shall 
amend  the  declaration,  after  demurrer  thereto, 
without  payment  of  costs.  Foster  v.  Bank  of 
BnglanA,  6  Q.  B.  878  ;  2  D.  &  L.  790  ;  14  L.  J., 
Q.  B.  178  ;  9  Jur.  107. 

Where  a  pauper  in  an  action  against  magis- 
trates of  the  northern  division  of  the  county  of 
Lancaster,  for  a  cause  of  action  arising  there, 
laid  the  venue  in  the  southern  division,  and  at 
the  assizes  withdrew  the  record  : — Held,  that  he 
ought  to  pay  the  costs  of  the  day,  although  not 
dispaupered.  Th4nnpson  v.  Homhy,  9  Q.  B.  978 ; 
16  L.  J.,  Q.  B.  162  ;  11  Jur.  169. 

A  plaintiff  sued  in  form&  pauperis  does  not 
render  himself  liable  to  costs  by  countermanding 
notice  of  trial.  I)oe  d.  Pugh  v.  Price,  2  B.  C. 
Rep.  311 ;  11  Jur.  170. 

The  rule  requiring  that  the  costs  of  witnesses 
be  actually  paid  before  the  allowance  of  them, 
on  taxation,  applies  to  a  plaintiff  suing  in  form4 
pauperis.  Freenmn  v.  BosJufr,  6  D.  &  L.  517  ;  18 
L.  J.,  Q.  B.  105  ;  13  Jur.  427. 

A  plaintiff  suing  in  formft  pauperis,  who  has 
obtained  a  verdict,  is  entitled  to  have  judgment 
signed  without  payment  of  fees,  though  the 
amount  of  the  verdict  is  more  than  6Z.  Hoare  v. 
Coupland,  1  L.,  M.  &  P.  57  ;  19  L.  J.,  Q.  B.  150  ; 
14  Jur.  247. 

A  person  suing  in  formft  pauperis  is  entitled  to 
the  chief  clerk*s  certificate  without  paying  the 
court  fees,  even  though  the  order  enabling  him 
to  sue  has  been  made  after  the  certificate  was 
ready.  Thom/u  v.  Mlu,  8  Ch.  D.  618 ;  26  W.  B. 
839  -C.  A.     See  Ord.  XVI.  r.  25. 


After  a  pica  of  payment  of  money  into  court 
the  plaintiff  obtained  an  order  to  sue  in  formft 
pauperis.  A  judge,  therefore,  made  an  order 
that  the  money  should  remain  in  court,  to  abide 
the  event  of  the  cause,  unless  the  plaintiff  would 
take  it  out  in  full  satisfaction.  The  defendant 
having  obtained  the  verdict,  the  court  ordered 
that  the  money  should  be  paid  out  to  him  in 
satisfaction  of  his  costs  antecedent  to  the  order 
to  sue  in  formft  pauperis.  Casey  v.  Tomlin,  7  M. 
&  W.  189. 

A  plaintiff  suing  in  formft  pauperis,  who  re- 
covers a  verdict  above  6/.  and  obtains  a  certifi- 
cate for  his  costs,  is  only  entitled  to  recover 
from  the  defendant  such  costs  as  he  has  paid 
and  is  liable  to  pay ;  and  therefore  on  taxation, 
fees  to  his  counsel  and  attorney,  which  are  not 
payable  by  him,  are  not  to  be  allowed.  Dewley 
or  Dooley  v.  Great  Northern  Bailway  Company, 
4  El.  &  Bl.  341  ;  3  C.  L.  R.  110 ;  24  L.  J.,  Q.  B. 
26  ;  1  Jur.,  N.  S.  28. 

And  a  writ  of  error  cannot  be  brought  on  this 
decision.  8.  C,  2  El.  &  El.  576  ;  29  L.  J.,  Q.  B. 
83  ;  6  Jur.,  N.  S.  145  ;  1  L.  T.  368. 

If  one  is  admitted  to  defend  a  suit  in  chancery 
in  formft  pauperis,  his  solicitor  can  only  recover 
of  him  money  actually  paid  out  of  pocket  for  the 
defence  of  the  suit.  Pliilipe  v.  Baker,  1  C,  &  P. 
533. 

Payment  of  Costs  of  the  Bay.]  —  If  a 
pauper  withdraws  his  record  because  ne  is  not 
prepaj^  with  a  certain  necessary  document 
at  the  assizes,  the  court  will  compel  him  to  pay 
the  costs  of  the  day.  Boe  d.  Lindsey  v.  Edwards, 
2  D.  P.  C.  471. 

A  rule  requiring  a  pauper  to  pay  the  costs  of 
the  day,  for  not  proceeding  to  trial,  is  nisi  in  the 
first  instance.    Ih, 

The  court  will  make  absolute  a  rule  requiring 
a  pauper  plaintiff  to  pay  the  costs  of  the  day  for 
not  proceeding  to  trial.  Oore  v.  Morpk^w,  8  D. 
P.  C.  137  ;  1  W.,  W.  &  H.  331. 

Affidavits.]— The  affidavit  to  ground  an  order 
to  be  admitted  to  sue  in  formft  pauperis  must  be 
made  by  the  party,  not  by  a  third  person.  Wil- 
hinson  v.  Belsher,  2  Bro.  C.  C.  272. 

An  order  to  allow  a  plaintiff  to  sue  in  formft 
pauperis  had  been  obtained  on  an  affidavit,  which 
was  defective  for  the  want  of  an  addition  of  his 
profession  or  occupation  : — Held,  that  the  effect 
was  a  mere  irregularity,  and  that  after  several 
months  had  elapsed,  in  which  the  defendant 
might  have  examined  the  affidavit,  and  in  which 
various  steps  had  b^n  taken  in  the  cause,  it  was 
too  late  for  the  defendant  to  move  to  set  aside 
the  order  for  the  defect,  and  dispauper  the  plain- 
tiff, although  it  was  sworn  that  the  defendant 
had  only  acquired  knowledge  of  the  defect  three 
days  before  the  motion.  Seymour  v.  Maddox,  19 
L.  J.,  Q.  B.  525. 

Pauper  Argning  Case.] — In  a  court  of  equity, 
a  pauper,  who  has  had  counsel  assigned  to  him, 
cannot  argue  his  case  in  person.  Parkinson  v. 
Hanhury,  4  De  G.,  M.  &  G.  508. 

CoonBel.]— On  the  trial  of  an  action  brought 
in  formft  pauperis,  a  king's  counsel  or  a  serjeant 
may  appear  for  the  plaintiff  alone  without  a 
junior.    Jam^s  v.  Harris,  7  C.  &  P.  257. 

The  hand  of  counsel  to  the  petition  of  a  pauper, 
certifying  that  he  has  good  cause  of  action,  is  for 
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the  information  of  the  coart ;  and  it  is  not  neces- 
sary that  a  rule,  admitting  the  plaintiff  to  sue  in 
form&  pauperis,  be  drawn  up  on  reading  such  cer- 
tificate. Bryant  v.  Wagner,  7  D.  P.  C.  676  ;  3 
Jur.  893. 

Xotion  —  What  Matters  ineladed  in.] — A 
plaintiff  may,  on  one  motion,  apply  to  be  ad- 
mitted to  sue  in  form^  pauperis,  and  by  prochein 
amy,    lb. 

Bole.] — ^A  rule  for  leave  to  sue  in  iormh 
pauperis  pendente  lite  is  absolute  in  the  first 
instance.  Hall  ▼.  Ive  or  Ives,  8  Scott,  N.  R.  716  ; 
2  D.  &  L.  610;  7  M.  &  G.  1001 ;  14  L.  J.,  C.  P. 24. 

• 

b.  Criminal  Matters. 

Protecntor.] — A  prosecutor  cannot  prosecute 
in  formsl  pauperis  without  special  cause.  Ilex  v. 
ClarJti-.  3  Burr.  1308. 

The  court  will  not  allow  a  party  to  prosecute 
in  the  K.  B,  in  forma  pauixiris  on  the  common 
affidavit  of  poverty,  but  special  grounds  must  be 
laid  for  such  an  application.  Hex  v.  M'ilkin/t,  1 
D.  P.  C.  536. 

Defendant.] — A  motion   to  defend  in  forma 

Sauperis  upon  an  attachment  for  a  contempt 
enied.    Rex  v.  Pearsoji,  2  Burr.  1039. 
A  defendant  removing  an  indictment  by  cer- 
tiorari without  good  cause  cannot  be  admitted  to 
sue  in  formft  pauperis.   Ilex  v.  ReyjioUh,  1 W.  Bl. 
230. 

In  an  information  under  the  excise  laws,  the 
court  will  admit  a  defendant  to  defend  in  forma 
pauperis,  on  an  affidavit,  that  he  is  not  worth  5/., 
over  and  above  his  wearing  apparel.  Att.-(?f^n. 
V.  Ihnnmie  or  Ihtffy,  2  C.  &  M.  393  ;  4  Tyr.  284. 

o.  DiBpaupering*. 

Practice.] — An  order,  allowing  a  plaintiff  to 
sue  in  form4  pauperis,  must  be  made  a  rule  of 
court  before  the  court  >nll  entertain  a  motion  to 
discharge  it.    JIaices  v.  Johmon,  1  Y.  &  J.  10. 

In  what  Cases.] — If  it  appears  that  he  has  no 
meritorious  cause  of  action,  the  court  will  dis- 
charge an  order  authorizing  him  to  sue  in  forrn^ 
pauperis.    Ih, 

If  he  has  been  guilty  of  repeated  defaults  is 
not  proceeding  to  trial,  he  may  be  dispaupered, 
and  ordered  to  pay  the  costs  of  the  day  by  the 
same  rule.  Bedwell  v.  CimUtrhig,  1  B.  C.  Rep. 
97  ;  3  D.  &  L.  767. 

Where  a  pauper  gave  notice  of  trial,  and,  on 
the  second  day  of  the  assizes,  withdrew  his  i-ecord, 
on  the  ground  of  its  requiring  amendment,  the 
court  dispaupered  him.  Four  or  Facer  v.  French, 
6  D.  P.  C.  554  ;  W.,  W.  &  D.  195. 

A  plaintiff  in  ejectment  suing  in  form&  pauperis 
will  be  dispaupered  in  case  of  vexatious  delay. 
Doe  d.  Lejyphigivell  v.  TrnsscU,  6  East,  606  ;  2 
Smith,  676. 

When  a  pauper  makes  default  in  proceeding  to 
trial,  in  i)ur5uance  of  notice,  and  is  resident  with- 
out the  jurisdiction  of  the  court,  on  an  applica- 
tion for  the  costs  of  the  day,  for  not  proceeding 
to  trial,  the  defendant  is  entitled  to  make  the 
payment  of  the  costs  a  condition  precedent  to 
further  proceedings.  Cross  v.  Port  of  London 
Ass^t ranee  Company,  18  L.  J.,  Q.  B.  72  ;  13  Jur. 
126, 


If  a  person  suing  in  forma  pauperis  neglects  to 
proceed  to  trial  pursuant  to  notice,  the  dc&ndant 
is  entitled  to  the  costs  of  the  day,  but  not  to  dis- 
pauper him.  Waller  v.  Joy,  16  M.  &  W.  60  ;  4 
D.  &  L.  338. ;  16  L.  J.,  Ex.  17. 

Although  the  omission  occurred  through  the 
negligence  of  the  attorney's  clerk.  Jlodgr*  v. 
ToplU,  3  D.  &  L.  786 ;  2  C.  B.  921 ;  1.5  L.  J.,  C.  P. 
195  ;  10  Jur.  438. 

4.  Repbesentation  of  Pabties. 

{See  Rules  of  Supreme  Court,  1883,  Ord.  XVI, 

r.  9.) 

One  on  belialf  of  many — Whether  Persona 
Bepresented  thonld  be  added.]  —  A  writ  wa» 
issued  by  the  plaintiff  '*  on  behalf  of  himself  and 
numerous  parties  having  the  same  interest,** 
under  Ord.  XVI.  r.  9.  The  claim  was  by  the 
plaintiff,  on  behalf  of  himself  and  the  other 
owners  of  a  ship,  against  the  defendants  for 
freight  and  dues  for  the  use  of  the  ship.  The 
defendants  applied  to  add  the  names  of  the 
other  owners  as  plaintiffs,  under  Ord.  XVI.  r.  13, 
on  the  ground  that  the  case  was  not  within  r.  9, 
and  also  in  order  that  the  defendants  might 
have  the  liability  of  the  other  owners,  as  plain- 
tiffs, for  costs : — Held,  that  the  action  was 
rightly  brought  by  a  single  plaintiff  under  r.  9, 
and  that  the  case  was  not  within  r.  13.  De 
Hart  V.  Sterenson,  1  Q.  B.  D.  313 ;  45  L.  J.,  Q^B. 
675  ;  24  W.  R.  367. 

Interlocutory  Proeeedings  —  Inquiry  in 
Chambers — ^Adding  ae  a  Defendant.] — Two  actions 
were  brought,  raising  the  question  of  the  amount 
of  remuneration  payable  to  the  trustees  of  a 
railway  company  reorganization  scheme,  in  each 
of  which  actions  the  plaintiff  sued  on  behalf  of 
himself  and  all  holders  of  certificates  for  bonds 
and  shai'es  under  such  reorganization  scheme. 
By  an  order  made  on  the  15th  July,  1881,  in 
one  of  the  actions,  an  inquiiy  was  directed  as  to 
what  sum,  in  addition  to  6,000^.  in  the  state- 
ment of  claim  mentioned,  was  fit  and  proper  to 
be  allowed  to  the  defendants  as  a  quantum 
meruit  for  their  services  in  connection  with  the 
reconstruction  of  the  railway  company.  The 
plaintiff,  in  the  other  action,  applied  that  he 
might  be  at  liberty  to  attend  such  inquiry,  and 
to  contend  that  no  further  sum,  beyond  the 
6,000/.,  ought  to  be  allowed,  and  that  he  might, 
if  necessary,  be  added  as  a  defendant  to  the 
action.  The  evidence  on  the  inquiry  was  closed, 
and  everything  was  complete  for  decision : — 
Held,  that  it  was  nOt  usual  in  a  Representative 
action  to  allow  a  person  fairly  represented  to 
attend  subsequent  proceedings,  unless  such 
person  was  joined  as  a  party  to  the  action,  and 
thereby  made  liable  to  costs;  that  the  court 
would  not  be  justified  in  adding  the  applicant  as 
a  defendant  to  the  action,  because,  not  only  had 
he  supported  the  motion  upon  which  the  order 
directing  the  inquiry  was  made,  but  it  was  too 
late  for  him  to  come  forward  and  thrust  himself 
into  the  litigation,  especially  when  it  was  con- 
sidered that  the  inquiry  which  he  desired  to 
attend  was  directed  by  an  interlocutory  order 
made  so  long  ago  as  to  be  incapable  of  being 
disturbed  by  appeal.  Conybeare  v.  Lewis,  48 
L.  T.  527. 

In   what   Cafes   added.] — When  upon  the 
construction  of  a  will  questions  had  arisen  as  to 
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what  classes  of  representatives  of  the  testator 
were  entitled,  and  g^at  difficulty  was  foreseen 
in  attempting  to  find  the  heir,  who  in  the  resnlt ! 
might  be  held  not  entitled,  the  court  made  an 
order  under  Ord.  XVI.  r.  9a,  appointing  persons  ; 
to  represent  the  various  classes  of  representatives 
of  which  some  or  one  might  be  held  to  be  entitled, : 
before  the  questions  of  constructiou  came  on  to  , 
be  decided.     Peppitt^  In  w,  Chester  v.  Phillip*^ ! 
4  Ch.  D.  230  ;    46  L.  J.,  Ch.  95  ;    35  L.  T.  902  ; 
25  W.  R.  211. 

Bill  and  interrogatories  served  on  £.,  who  took 
no  notice  of  them.  Bill  consequently  ordered  to 
be  taken  pro  confesso  against  him.  Judgment 
drawn  up  accordingly.  Upon  attempting  to 
serve  E.  with  judgment,  it  was  found  that  he 
was  dead  at  date  of  the  decree,  leaving  no  legal 
representative.  Ordered,  that,  upon  filing  an 
affidavit  verifying  the  circumstances  under 
which  the  application  was  made,  E.'s  widow  be 
served  with  notice  that  within  six  weeks  from 
the  date  of  such  service,  the  court  would  appoint 
a  representative,  and  direct  payment,  unless  in 
the  meantime  the  widow  appeared  to  contest. 
Al/ord  V.  Espinachj  36  L.  T.  367. 

When  two  actions  had  been  consolidated,  on 
an  application  by  the  plaintiff  to  add  new  defen- 
dants to  the  consolidated  action  before  trial,  and 
to  make  W.,  one  of  the  present  defendants,  a 
party  to  the  action  in  a  representative  character, 
the  court  under  Ord.  XVI.  rr.  14,  15,  ordered 
that  the  proposed  new  defendants  should  be 
added  without  service  of  any  writ,  and  that  W.  be 
made  a  defendant  in  his  representative  character 
without  any  further  indoreement  on  any  writ, 
such  order  to  take  effect  unless  the  new  defen- 
dants and  W.  should  respectively  shew  cause  to 
the  contrary  within  eight  days  after  service 
thereof.  M'ortle-y,  In  re^  Cvlley  v.  Wortley, 
Harvard  v.  Stornj,  4  Ch.  D.  180 ;  46  L.  J.,  Ch. 
182  ;  25  W.  R.  295. 

Ord.  XVI.  r.  7,  of  the  Rules  of  Court,  1875, 
enabling  trustees  to  represent  their  beneficiaries 
in  an  action,  applies  to  an  action  under  the 
Partition  Acts.  1868  and  1876.  S'mptim  v. 
Dmny,  10  Ch.  D.  28  ;  27  W.  R.  280. 

An  intended  husband  told  his  intended  wife 
that  he  wished  every  farthing  of  her  property  to 
be  settled  on  her.  She  then  expre^ed  herself 
willing  that  he  should  have  a  life  interest  if  he 
survived  her,  upon  which  he  said  he  would  have 
counsel  employed.  Nothing,  however,  was  done 
until  the  evening  before  the  marriage,  when  the 
intended  husband,  who  was  a  retired  solicitor, 
began  to  prepare  the  settlement  of  all  the  lady's 
property  and  a  small  portion  of  his  own,  and 
brought  it  to  her  at  five  o'clock  on  the  morning 
of  the  wedding.  From  her  evidence  it  appeared 
that  he  did  not  explain  the  settlement  to  her, 
nor  was  any  other  solicitor  employed  in  her 
behalf.  There  were  several  mistakes  in  the  deed, 
and  it  was  evident  that  it  had  been  hastily  pre- 
pared. The  husband  having  died,  the  wife  for 
the  first  time  discovered  that  the  settlement  gave 
a  moiety  of  her  property  after  her  death  to  her 
husband  absolutely.  The  wife  then  commenced 
an  action  against  the  trustees  of  the  settlement 
and  one  of  the  several  next  of  kin  of  the  husband 
for  the  retification  of  the  settlement  by  omitting 
the  words  giving  the  moiety  to  the  husband : — 
Held,  that  the  court  had  power  to  decide  the 
question  between  the  parties  then  before  the 
court.  Loveiy  v.  Smith,  15  Ch.  D.  665 ;  49  L.  J., 
Ch.  809  ;  43  L.  T.  240  ;  28  W.  R.  979. 


The  plaintiff,  a  bondholder  of  a  railway  com- 
pany, sued  "  on  behalf  of  liimself  and  all  the 
bondholdei'S  of  the  company  other  than  the  de- 
fendant B.,"  but  did  not  obtain  an  order  under 
Ord.  XVI.  r.  9,  that  B.  should  be  sued  as  repre- 
senting all  bondholders  who  dissented  from  the 
plaintiff's  claim.  One  of  the  bondholders  took 
out  a  summons  whereby  he  stated  that  neither 
the  plaintiff  nor  the  defendant  B.  properly  re- 
presented the  interests  of  himself  and  certain 
other  bondholders,  and  applied  to  be  made  a 
defendant : — Held,  that  the  applicant  was  en- 
titled to  be  made  a  defendant,  to  represent  the 
bondholders  who  dissented  from  the  plaintiff's 
view.  iyaHT  v.  Cooper,  21  Ch.  D.  718 ;  51 
L.  J.,  Ch.  575  ;  46  L.  T,  371 ;  30  W.  R.  654. 

How  far  DeeiBion  Binding  on  Person  Bepre- 
sented.] — When  a  general  right  is  fairly  con- 
tested and  established  against  a  representative 
class,  parties  not  actually  parties  are  still  bound 
by  representation,  so  far  as  tlie  general  right  is 
tried  and  established.  Sewn's  of  the  City  of 
London  (^ConimUsi oners)  v.  Gellatly^  3  Ch.  D. 
610  ;  45  L.  J.,  Ch.  788  ;  24  W.  R.  346. 

The  plaintiffs  filed  a  statement  of  claim,  seek- 
ing to  carry  out  against  the  defendant  a  decree 
establishing  a  general  right  of  common.  The 
defendant  demurred  on  the  grounds,  first,  that  he 
was  no  party  to  the  original  suit,  and  therefore 
not  bound  by  the  decree  ;  and  secondly,  that 
under  an  act  of  parliament  the  plaintiffs  were 
proUbited  from  taking  proceedings  (except  such 
as  were  supplemental  to  the  original  suit,  the 
decree  in  wluch  they  sought  to  enforce),  without 
the  leave  of  a  certain  body,  and  that  they  did 
not  state  that  they  had  obtained  such  leave  : — 
Held,  that  the  defendant  was  bound  by  the 
decree,  so  far  as  it  established  a  general  right  of 
common.    lb. 

Held,  however,  that  (the  proceedings  being 
original  and  not  supplemental),  the  demurrer 
must  be  allowed  on  the  second  ground,  with 
liberty  for  the  plaintiffs  to  amend  by  obtaining 
leave,  and  that  in  case  they  obtained  such  leave, 
the  costs  of  the  demurrer  should  be  reserved.  lb. 


5.  Adding  and  stbiking  out  Paktie3. 
a.   Since  Judicature  Acts. 

(^See  Rules  of  Supreme  dmrt,  1883,  Ord,  XVI, 

r.  2,  et  seq,) 

On  Change  by  Asiignment,  Death,  Ac.] — See 
pasty  col.  1625. 

Subttitntion  or  Addition  of  Plaintiff— In  what 

Caf  et.] — The  court  cannot  substitute  one  plain- 
tiff for  another  under  Rules  of  Court,  1875,  Ord. 
XVI.  r.  13,  except  by  the  first  plaintiff's  consent, 
and  where  he  admits  that  he  has  commenced  his 
action  improperly;  but  in  a  proper  case  the 
court  will  ada  a  plaintiff  and  give  him  the  con- 
duct of  the  action.  Emden  v.  Carte^  17  Ch.  D. 
169  ;  50  L.  J.,  Ch.  492  ;  44  L.  T.  344  ;  29  W.  R. 
600. 

A  plaintiff  can  only  be  added  under  Ord.  XVI. 
r.  2,  where  there  has  been  a  bonft  fide  mistake. 
Clowes  V.  HiWardj  4  Ch.  D.  413  ;  46  L.  J.,  Ch. 
271 ;  26  W.  R.  224. 

"  Bona  fide  mistake "  in  Ord.  XVI.  r.  2,  in- 
cludes a  mistake  of  law  as  well   as  of  fact. 
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J[>uc1iett  V.  Qover,  6  Ch.  D.  82  ;  46  L.  J.,  Ch. 
407  ;  25  W.  R.  554. 

Plaintiffs  contracted  with  a  vestry  to  pave  a 
public  road  with  asphalte  and  to  keep  the  pave- 
ment in  repair  for  fifteen  years,  the  pavement 
when  laid  to  be  the  property  of  the  vestry. 
Shortly  after  the  pavement  was  completed  de- 
fendants, acting  under  statutory  powers,  laid 
down  a  tramway  along  the  pavement,  but  so  con- 
structed and  maintained  their  tramway  as  to 
occasion  unnecessary  damage  to  the  pavement. 
It  being  doubtful  whether  an  action,  commenced 
by  the  plaintiffs  against  the  defendants  on  the 
above  facts,  was  brought  in  the  name  of  the 
right  plaintiffs,  the  court,  under  Rules  of  Court, 
Ord.  XVI.  r.  2,  ordered  the  vestry  to  be  added  or 
substituted  as  plaintiffs,  on  the  terms  that  the 
vestry  was  to  be  indemnified  by  the  original 
plaintiffs  for  all  costs  and  expenses.  Vol  d$ 
Travers  A«pluUte  Paving  Company  (^Limited)  v. 
Londo?i  Tramways  Company  (^Limited')^  48  L.  J., 
C.  P.  312  ;  40  L.  T.  133. 

After  Kotiee  of  Trial.]— An  action  was 

brought  to  compel  the  defendants  specifically  to 
perform  an  agreement  into  which  they  had  en- 
tered to  accept  a  lease  of  a  coal  mine  from  the 
plaintiff.  When  the  agreement  was  entered 
into,  and  when  the  action  was  commenced,  it 
was  supposed  that  the  plaintiff  was  tenant  for 
life  of  the  property  under  the  will  of  her  hus- 
band, and  that  she  had  a  power  of  leasing. 
After  notice  of  trial  had  been  given  the  plaintiff 
died,  and  her  executor  obtained  the  common 
order  of  revivor.  After  this  it  was  discovered 
that  the  plaintiff  was  tenant  for  life  of  the  pro- 
perty under  her  marriage  settlement,  and  that 
she  had  no  power  of  leasing.  She  had  signed 
the  agreement  "for  myself  and  those  entitled 
after  me,"  though  this  did  not  appear  in  the 
statement  of  claim.  The  persons  entitled  in 
remainder,  of  whom  the  executor  was  one, 
desired  to  adopt  the  action  and  to  be  added 
as  co-plaintiffs,  alleging  that  the  agreement  had 
been  entered  into  with  their  knowledge  and 
approbation  :— Held,  that  r.  13  of  Old.  XVL  of 
the  Rules  of  S.  C,  applied,  and  that  the  re- 
maindermen must  be  added  as  co-plaintiffs  with 
the  executor  in  his  representative  capacity.  Long 
V.  Crossley,  13  Ch.  D.  388  ;  49  L.  J.,  Ch.  168  ;  41 
L.  T.  793  ;  28  W.  R.  226. 


Wherci  original  Plaintiff  going  Abroad.]— 


In  an  action  for  an  injunction  to  restrain  the  de 
fendants  from  using  certain  premises  as  a  small- 
pox hospital,  application  was  made  under  Ord. 
XVI.  r.  13,  by  the  plaintiff,  to  join  another  person, 
with  his  consent,  who  was  an  inhabitant  of  the 
same  neighbourhood,  on  the  ground  that  since  the 
action  was  brought  the  original  plaintiff  had 
given  up  business,  and  was  going  abroad.  The 
application  was  refused  on  the  ground  that  the 
cause  of  action  was  Injury  to  the  plaintiff's  own 
property  only,  and  it  was  not "  necessary,  in  order 
to  enable  the  court  effectually  and  completely  to 
adjudicate  upon  and  settle  all  the  questions  in- 
volved in  the  action,"  that  any  other  person 
should  be  added  as  plaintiff  within  Ord.  XVI.  r. 
13,  Dalton  v.  St.  Mary  Abbotts^  Kensington,  47 
L.  T.  349. 


Beceiver — Constltation  of  Action.] — ^H.,  a 


partner  in  a  firm  of  solicitors,  received  money 
from  R.,  a  client,  for  the  purpose  of  investment ; 


but  the  money  was  not  invested.  On  the  deatb 
of  another  partner,  his  executors  brought  a  part- 
nership action  and  H.  was  appointed  one  of  the 
receivers.  H.,  without  the  knowledge  of  his  co- 
receiver,  save  R.  a  memorandum  stating  that  be 
held  the  title-deeds  of  certain  property,  on  which 
the  firm  had  an  equitable  mortgage,  on  behalf 
of  R.  as  security  for  her  money,  and  he  subse- 
quently placed  the  deeds  In  a  box  marked  with 
R.'8  name.  R.  afterwards  obtained  possession  of 
the  box  and  deeds  and  claimed  to  retain  them. 
H.  was  subsequently  removed  from  the  receiver- 
ship and  L.  appointed  in  his  place.  The  action 
was  originally  brought  by  the  receivers  against 
R.  alone,  but  was  amended  by  adding  H.  and  the 
executors  of  the  deceased  partner  as  defendants : 
— Held,  that  the  action  was  properly  constitnted 
by  making  the  new  receivers  plaintifb  and  R.  a 
defendant,  mils  v.  Ree^ccs,  31  W.  R.  209— 
C.  A. 


If 


Devolution  of  Estate  by  Operation  of 
Law* '— Attachment  of  Debt — JTndgment  Creditor.] 

— ^A  garnishee  order  was  made  absolute  in  favour 
of  judgment  creditors  of  W.  attaching  a  judg- 
ment debt  recovered  by  W.  against  S, : — Held,  that 
this  was  a  devolution  of  estate  by  operation  of 
law  within  Ord  L.  r.  2,  and  that  the  judgment 
creditors  of  W.  were  entitled  to  be  added  as  co- 
plaintiffs  in  the  action  of  W.  against  S.,  but  not 
to  have  the  conduct  of  the  action.  WallU  v. 
Smith,  51 L.  J.,  Ch.  577  ;  46  L.  T.  473. 

Adding  Defendants — In  what  Casei.] — In  an 
action  for  libel  which  had  been  brought  against 
the  publisher  of  a  newspaper,  it  appearing  after 
issue  joined,  in  answer  to  interrogatories,  that 
A.  B.  was  the  sole  proprietor  of  the  newspaper, 
the  court,  in  the  exercise  of  its  discretion,  miade 
an  order,  on  the  application  of  the  plaintiff, 
under  Ord.  XVI.  r.  13,  that  A.  B.  should  be  added 
as  defendant,  the  court  imposing  the  terms  that 
when  joined  as  defendant  he  should  have  the 
same  rights  as  he  would  have  had  if  the  action 
were  then  commenced.  Edward  v.  Zowth^r,  46 
L.  J.,  C.  P.  417  ;  34  L.  T.  255  ;  24  W.  R.  434. 

When  in  an  administration  action  the  title  of 
the  plaintiff  as  a  beneficiary  Was  doubtful,  and 
the  trustee  of  the  will  was  the  sole  defendant, 
the  court,  on  the  application  of  the  trustee, 
ordered  that  the  person  interested  in  disputing 
the  claim  should  be  made  a  defendant.  I)ay  v. 
Radcliffe,  24  W.  R.  844. 

B.  agreed  to  purchase  freehold  hereditaments 
of  A.,  who  purported  to  sell  under  a  power  of 
sale  contained  in  a  mortgage  to  A.,  by  C,  as 
trustee  and  executor  of  the  will  of  D.  After 
acceptance  of  the  title,  and  preparation  of  the 
conveyance,  B.  received  formal  notice  from  un- 
paid residuary  legatees  of  D.  of  a  claim  by  them 
to  the  property  contracted  to  be  sold.  In  an 
action  by  A.  for  specific  performance  of  the 
agreement,  a  motion  by  B.,  that  the  residuary 
legatees,  who  had  given  notice  of  their  claims, 
might  be  added  as  defendants  to  the  action,  was 
refused  with  costs,  as  no  question  arose  which, 
for  the  purpose  of  being  effectually  adjudicated 
upon  and  settled,  required  that  these  residuary 
legatees  should  be  added  as  parties.  Harry  ▼. 
Davey,  2  Ch.  D.  721  ;  46  L.  J.,  Ch.  697  ;  34  L. 
T.  842  ;  24  W.  R.  576. 

In  an  action  to  administer  real  and  personal 
estate,  cross  summonses,  for  leave  to  defend  at 
the  cost  of  the  estate  certain  actions  of  eject- 
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ment, were  taken  out — first,  by  the  plaintiff,  who 
was  the  sole  acting  trostee  (three  others  named 
in  the  bill  having  disclaimed),  and  second,  by 
the  equitable  tenant  for  life,  who  was  in  pos- 
session of  the  rents  under  an  order  of  the  court : 
— Held,  that  the  court  could  not  refuse  the  claim 
of  the  tenant  for  life  to  defend  the  actions  of 
ejectment.  Leave  given  accordingly,  with  liberty 
to  use  the  name  of  the  trustee  for  that  purpose. 
ZongbouTTie  v.  Fisher^  47  L.  J.,  Ch.  379  ;  38  L. 
T.  216  ;  26  W.  R.  276. 

In  an  action  on  a  bill  against  the  acceptor,  he 
■ought  to  add  the  name  of  a  company  as  a  de- 
fendant under  Ord.  XVI.  r.  13,  upon  the  follow- 
ing grounds  :  That  the  acceptance  was  given  for 
the  purchase-money  of  a  ship  which  he  had 
agreed  to  purchase  of  the  plaintiff ;  that  in 
entering  Into  the  agreement  for  such  purchase 
he  had  acted  as  a  trustee  for  the  company,  to 
whom  the  ship  was  afterwards  conveyed  in  pur- 
suance of  the  agreement,  and  that  the  plaintiff 
made  fraudulent  representations  with  regard  to 
the  ship,  by  reason  of  which  the  company  had 
been  put  to  useless  expense,  which  they  claimed 
to  recover  from  the  plaintiff.  The  court  refused 
the  application.  Aitrris  v.  Beazley,  2  C.  P.  D. 
«0  ;  46  L.  J.,  C.  P.  169  ;  35  L.  T.  846  ;  25  W.  R. 
320. 

An  order  was  made  at  the  trial  to  add  as  a  co- 
defendant  a  person  to  whom  the  defendant  had 
assigned  his  interest  pendente  lite.  Kino  v. 
Rudkin,  6  Ch.  D.  160  ;  38  L.  T.  461. 

Hot  added  at  Instance  of  Third  Party.] — ^A 
person  added  as  a  defendant  in  an  action  under 
Ord.  XVI.  r.  17,  is  not  entitled  under  that  rule 
to  have  another  pei'son,  against  whom  he  may 
have  a  claim,  so  added*  Walker  v.  Balfour^  25 
W.  R.  511. 

Xortgagee  of  Tenant  1— The  mortgagee  of  a 
tenant  who  has  incurred  a  forfeiture  cannot  be 
heard  on  an  application  for  relief  under  23  &  24 
Vict.  c.  126,  s.  2,  and  cannot  be  made  a  party  to 
the  action  of  ejectment  under  Ord.  XVI.  r.  13,  of 
the  Judicature  Act,  1875.  Mills  v.  Qrlffitlis,  45 
L.  J.,  Q.  B.  771. 

Defendant,  added  for  Purposes  of  Bitoovery, 
Stmok  out.] — In  an  action  against  a  corporation, 
where  an  officer  of  the  corporation  against  whom 
no  relief  was  claimed,  was  made  a  defendant  for 
the  purpose  of  discovery  : — Held,  that,  inasmuch 
as  under  Ord.  XXXI.  r.  4,  such  discovery  could 
be  obtained  by  an  order  to  deliver  to  him  inter- 
rogatories, he  was  improperly  joined  as  defen- 
dant, and  that  his  name  should  be  struck  out. 
WiUon  V.  aiurch,  9  Ch.  D.  552  ;  39  L.  T.  413  ; 
26  W.  R.  735. 

Representative  Aotion  —  Diuentient  Xem- 
her.] — In  a  representative  action  by  a  plaintiff 
on  behalf  of  himself  and  all  other  bondholders  : 
— Held,  that  a  dissentient  bondholder — it  not 
appearing  that  there  were  any  others  who  dis- 
sented— should  be  added  as  a  defendant,  but  not 
in  a  representative  character.    Ih, 

Defendants  cannot  be  added  after  Decree.]— 
A  decree  was  made  in  1875  against  the  corpora- 
tion of  Birmingham  as  the  sanitary  authority  of 
Birmingham,  granting  a  perpetual  injunction 
to  restrain  them  from  allowing  sewage  to  flow 
into  a  river,  the  injunction  being  suspended  for 


five  years  to  give  the  borough  an  oppoilunity  to 
execute  certain  works.  At  the  expiration  of 
that  period  the  plaintiffs  desired  to  inforce  the 
injunction,  but  in  the  meantime  the  B.  T.  &  R. 
Board  had  succeeded  to  the  rights  and  liabilities 
of  the  corporation  of  Birmingham  in  respect  of 
the  sewage : — Held  (by  Bacon,  V.-C),  that  under 
Rules  of  S.  C,  r.  13  of  Old.  XVI.,  liberty  could 
be  given  to  the  plaintiffs  to  amend  their  bill  by 
making  the  B.  T.  &  R.  Board  parties.  But  held, 
on  appeal,  that  such  an  amendment  could  not  be 
made  after  final  decree,  and  that  the  decree  could 
only  be  enforced  against  the  board  by  an  action. 
Att.'Oen,  V.  dprporation  of  Birmingham^  15 
Ch.  D.  423  ;  43  L.  T.  77  ;  29  W.  R.  127— C.  A. 

Application,  how  and  to  whom.] — An  altera* 
tion  in  the  parties  to  an  action  will  not  be  made 
upon  an  ex  parte  application.  Tildedty  v.  i/iar- 
per,  3  Ch.  D.  277. 

A  female  plaintiff  applied  by  her  next  friend 
that  proceedings  in  a  cause  instituted  before 
November,  1874,  might  be  carried  on  against  her 
husband,  whom  she  had  married  since  the  order 
made  on  further  consideration : — Held,  that  it 
was  not  necessaiy  to  apply  to  the  court,  but  that 
the  order  might  be  obtained  from  the  registrar. 
Darcy  v.  Whittaker,  33  L.  T.  778  ;  24  W.  R.  244. 

Such  an  application  should,  in  general,  be  by 
summons  in  chambers.  Wilson  v.  Churchy  9 
Ch.  D.  552  ;  39  L.  T.  413  ;  26  W.  R.  735. 

Absent  Parties — Order  Kisi.] — In  an  inter- 
locutoiy  application  with  which  some  of  the 
parties  to  the  action  who  had  no  interest  in  such 
application  were  not  served,  an  order  nisi  was 
made  to  be  binding  on  the  absent  parties 
three  days  after  service  unless  they  shewed 
cause.    Ih, 

Proposed  new  Party  resident  outside  Jnria- 
diction — Sz  parte  Application.] — Upon  the  death 
of  an  accounting  party  in  an  action,  the  court 
may,  upon  an  ex  parte  application,  under  Rules 
of  Court,  1875,  OitL  L.  r.  4,  make  an  order  that 
the  action  be  continued  between  the  continuing 
parties  and  the  executor  of  the  will  of  the  de- 
ceased party,  notwithstanding  that  such  executor 
is  resident  in  and  has  proved  the  will  in  Ireland. 
For  the  purposes  of  making  such  an  order,  the 
court  will  require  an  affidavit  shewing  the  cir- 
cumstances under  which  the  order  is  applied  for. 
Jameson  v.  Marshull,  46  L.  T.  480.  But  see 
Aforrice  v.  Smart,  73  L.  T.  Jour.  398,  Oct.  14, 
1882. 

Consent  of  Plaintiff  on  being  added.] — In  an 

action  by  the  equitable  assignee  of  a  debt,  or 
chose  in  action,  an  application  under  Ord.  XVI. 
r.  2,  to  add  the  name  of  the  assignor  as  plaintiff, 
will  not  be  granted  where  there  is  no  proof  of 
his  consent,  or  that  an  indemnity  has  been 
tendered  to  him.  Turquand  v.  Fearon,  4  Q.  B.  D. 
280 ;  48  L.  J.,  Q.  B.  341  ;  40  L.  T.  191  ;  27 
W.  R.  396. 


Consent,  how  glTcn.  ] — The  consent  re- 


quired by  Rules  of  Court,  1875,  Ord.  XVL  r.  18, 
to  be  given  by  a  person  whom  it  is  proposed  to 
add  as  plaintiff  need  not  be  in  writing,  but  a 
statement  by  the  solicitor  acting  for  the  existing 
plaintiff,  that  he  has  authority  from  the  proposed 
new  plaintiff  to  consent  on  his  behalf  will  be 
accepted  by  the  court.     Cox  v.  Jamss,  19  Ch.  D. 
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55  ;  51  L.  J.,  Ch.  184  ;  45  L.  T.  471 ;  30  W.  R. 
228. 

Xotion  to  strike  out  Kame  of  Plaintiff  added 
without  Authority  —  Who  may  make.] — On  a 
motion  to  strike  out  the  name  of  a  company 
which  had  been  added  by  amendment  as  a  co- 
plaintiff,  on  the  ground  that  the  company  had 
not  authorized  the  use  of  its  name  : — Held,  that 
the  motion  was  wrong,  as  such  a  motion  could 
only  be  made  by  the  company  itself,  but  that 
the  consent  of  the  company  must  be  obtained  as 
necessary  to  sustaining  the  action  under  the  rule 
in  Fms  v.  Harhottle  (2  Hare,  461).  Duchctt  v. 
Gover,  6  Ch.  D.  82  ;  46  L.  J.,  Ch.  407  :  25  W.  R, 
554. 

Striking  out  Defendant.]— When  the  court  is  of 
opinion,  that  a  defendant  is  an  improper  party 
to  an  action,  it  will  order  the  name  of  such 
defendant  to  be  struck  out  of  the  record  before 
the  hearing,  notwithstanding  he  may  have  filed 
his  statement  of  defence.  Vallance  v.  BiV" 
mingham  and  Midland  Land  and  Jjivestment 
Corporation,  2  Ch.  D.  369  ;  24  W.  R.  454. 

Under  general   Liberty  to  Amend.] — 

Under  an  order  to  strike  out  the  name  of  one 
defendant  and  giving  general  liberty  to  amend, 
the  plaintiff  is  not  justified  in  striking  out  the 
name  of  another  dcfen4ant.  Wymer  v.  Dodds, 
11  Ch.  D.  436  ;  48  L.  J.,  Ch.  568  ;  40  L.  T.  420  ; 
27  W.  R,  675. 

When  ttriking  out  Parties,  or  Discontinuance, 
is  proper  eourBB.]See  pout,  VIII.  Discon- 
tinuance. 

Ko  Demurrer  for  want  of  Parties.]— Since  the 
Judicature  Acts  there  is  no  such  thing  as  a 
demurrer  for  want  of  pailies.  The  proper  course 
is  to  take  out  a  summons  under  Ora.  XVI.  r.  13, 
to  have  the  necessary  party  or  parties  added. 
Werdermann-  v.  Societe  Generate  d' Elect ric it e^ 
19  Ch.  p.  246  ;  4.>  L.  T.  514  ;  30  W.  R.  33— C.  A, 

An  objection  for  want  of  parties  ought  to  be 
taken  by  interlocutory  motion,  and  cannot  be 
entertained  at  the  hearing.  Sheehan  y,JBreat 
Eastern  Railway,  16  Ch.  D.  59  ;  50  L.  J.,  Ch. 
68  ;  43  L.  T.  432  ;  29  W.  R.  69. 

A  statement  by  way  of  defence,  that  the 
plaintiff  at  the  time  of  bringing  the  action  was 
a  married  woman,  is  no  defence  and  may  be 
demurred  to.  Ahonloff  v.  Oppenheimer,  30  W. 
R.  429. 

b.  Before  Judicature  Acts. 

Plea  in  Abatement.]  —  Before  the  Common 
Law  Procedure  Act,  1852,  a  plea  in  abatement  of 
nonjoinder  of  A.  could  not  be  set  aside,  and  the 
plaintiff  allowed  to  amend  his  writ  and  declara- 
tion, by  adding  the  name  of  A.  Ituhcrts  v.  liatfg, 
6  A.  &  E.  778 ;  W.,  W.  &  D.  307  ;  1  Jur.  307. 

When  a  writ  of  summons  has  been  amended, 
after  a  plea  in  abatement  under  the  Common  Law 
Procedure  Act,  1852,  the  person  or  peiijons  named 
in  the  plea  may  stay  proceedings  against  himself 
or  themselves,  by  the  payment  of  the  debt  and 
the  costs  of  the  writ  within  four  days  of  service 
upon  him  or  them.  Measotn  v.  Mouyitcastle,  1 
F.  &  F.  721. 

The  plaintiff  brought  an  action  against  M.  alone 
to  recover  a  sum  exceeding  600/.  M.  pleaded 
in  abatement  the  nonjoinder  of  B.  and  G.,  and 


the  plaintiff  amended  by  adding  the  names  of  B. 
and  G.  The  three  defendants  pleaded  separately : 
M.  as  to  230Z.,  parcel,  &c.,  payment  of  that  sum 
into  court,  and  as  to  the  residue,  never  indebted  ; 

B.  and  G.  respectively,  to  the  whole  demand, 
never  indebted.  The  verdict  was  found  for  M. 
on  his  plea  that  no  more  than  the  sum  of  230/. 
was  due,  and  against  the  other  defendants,  that 
they  were  jointly  liable  with  M.  to  the  amount  of 
212/.  7*.  9rf. :— Held,  that  M.  was  entitled  to  the 
costs  of  his  plea  in  abatement  and  of  the  amend- 
ment, and  also  to  the  general  costs  of  the  cause. 
Cazneau  v.  Morrice,  25  L.  J.,  Q.  B.  126  ;  2  Jur., 
N.  8.  139. 

Held,  also,  that  the.  plaintiff  was  entitled  to  no 
costs  as  against  B.  and  G.    Ih. 

A  declaration  contained  two  counts  :  the  first 
was  for  damages  for  breach  of  an  agreement 
whereby  the  plaintiff  let  furniture  to  the  defen- 
dant ;  and  the  second  was  for  money  awarded  by 
a  valuer  to  be  paid  by  the  defendant  to  the 
plaintiff  for  damage  done  by  him  to  the  furniture. 
The  agreement  in  the  first  count  was  made  by  a 
trustee  for  the  plaintiff  (who  was  then  a  married 
woman),  with  the  defendant,  and  the  plaintiff 
was  not  a  party  to  it ;  but  she  was  a  party  to 
the  submission  to  arbitration  on  which  the  second 
count  was  founded,  and  the  trustee  was  not.  The 
plaintiff  having  obtained  an  order  from  the 
master,  under  the  C.  L.  P.  Act,  1852,  s.  34,  to  add 
the  trustee  as  a  plaintiff : — Held,  that  he  had 
power  to  make  the  order,  and  that  he  had  pro- 
perly exercised  his  discretion  in  making  it.  Dc 
Gcndrv  v.  Bogardvs,  7  L.  R.,  C.  P.  409  ;  41  L.  J., 

C.  P.  107  ;  26  L.  T.  733  ;  20  W.  R.  663. 

When  an  action  is  commenced  by  mistake  in 
the  name  of  a  dead  man,  the  court  has  no  power 
to  amend  by  striking  out  his  name  and  substi- 
tuting the  names  of  his  executors.  Clay  v. 
Oxford,  4  H.  &  C.  690  ;  36  L,  J.,  Ex,  15  ;  12  Jur., 
N.  S.  944  ;  15  L.  T.  286  ;  16  W.  R.  109. 

By  adding  Parties.] — A  new  plaintiff  with  a 
distinct  title  cannot  be  introduced  into  a  suit  by 
amendment.  Peek  v.  Spencer,  5  L.  R.,  Ch.  548  ; 
39  L.  J.,  Ch.  538  ;  22  L.  T.  459  ;  18  W.  R.  558. 

A  defendant  added  to  the  record  by  revivor 
cannot,  after  moving  to  dismiss  for  want  of  pro- 
secution, move  to  discharge  as  irr^nlar  an  order 
of  course  to  amend,  obtained  before  he  was  made 
a  party  to  the  suit.  Xettletcell  v.  JSarstow,  10 
L.  R.,  Eq.  210  ;  39  L.  J.,  Ch.  846  ;  22  L.  T.  541 ; 
18  W.  R.  885. 

Wherever,  by  the  provision  of  an  act  of  parlia- 
ment, a  person  not  a  party  to  the  record  is  to  be 
affected  by  a  judgment,  or  where  the  judgment 
is  to  be  such  as  would  not  be  ordinarily  warranted 
by  the  previous  pi*oceedings  on  the  record,  the 
proper  course  is  to  enter  a  suggestion  on  the  roll ; 
so  that  the  party  to  be  affected  may  demur  if  the 
plaintiff  does  not  set  forth  facts  to  bring  the  case 
within  the  act,  or  may  traverse  those  facts  if 
untrue.    Bartlrtt  v.  Pentland,  1  B.  &  Ad.  704. 

The  court  allowed  assignees  of  a  bankrupt  to 
amend  the  writ  of  summons  and  subsequentpro- 
ceedings,  by  adding  the  name  of  the  official 
assignee  as  a  plaintiff.  Brown  v.  FulUrton,  13 
M.  &W.  656  ;  2  D.  &  L.  251  ;  14  L.  J.,  Ex.79. 

A  debt  having  been  contracted  with  the  firm 
of  A.,  B.  and  C,  an  action  was  brought  by  B.  and 
C,  after  the  death  of  A.,  to  recover  it.  The 
plaintiffs*  attorney  having  discovered,  after  notice 
of  trial,  that  eight  other  persons  were  partners  in 
the  firm  when  the  debt  was  contracted,  the  court 
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allowed  the  plaintiffs  to  amend  the  writ  ol  8um« 
mons  and  subsequent  proceedings  by  adding  the 
names  of  the  eight  other  persons  as  plaintiffs.  It 
was  sworn  that  the  Statute  of  Limitations  would 
be  a  bar  to  a  fresh  action.  Came  v.  Maliiu,  6 
£x.  803  ;  2  L.,  M.  &  P.  498 ;  20  L.  J.,  £x.  434. 

Where  a  foreign  bank  sued  in  a  corporate  name 
by  which  it  was  known,  and  the  defendant  pleaded 
that  it  was  not  a  body  corporate,  the  court  allowed 
the  writ,  declaration  and  subsequent  proceedings 
to  be  amended  by  inserting  the  name  of  a  director 
of  the  bank  as  nominal  plaintiff,  it  appearing  that 
by  the  law  of  the  countiy  the  bank  was  entitled  to 
sue  in  his  name.  La  Banca  Nazianale  Sede  I>i 
yWino  V.  Hamburger,  2  U.  &  C.  330;  8  L.  T. 
648  ;  11  W.  R.  1074. 

Ejectment  in  the  name  of  one  who  was  a  cestui 
que  trust,  having  an  equitable  estate  only.  At 
the  trikl  an  application  was  made  to  the  judge  to 
amend,  by  adding  the  names  of  two  trustees,  who 
had  the  legal  estate.  He  allowed  the  amendment : 
— Held,  rightly  allowed.  Blake  v.  Done^  7  H.  & 
N.  465  ;  31  L.  J.,  Ex.  100  ;  7  Jur.,  N.  S.  1306  ;  6 
L.  T.  429. 

Joining  Plaintiffkt  without  Anthori^.]— The 
name  of  a  person  having  been  inserted  in  a  deed 
as  trustee  without  his  authority,  and  it  having 
been  decided  in  an  action  on  the  deed  that  it  was 
necessary  to  join  him  in  suing ;  and  his  name 
having  been  accordingly  inserted  as  co-plaintiff 
in  a  new  writ  without  his  authority,  the  court 
upheld  an  order  of  a  judge  to  strike  it  out. 
La7iffsttf7ie  V.  Wctherell,  27  L.  J.,  Ex.  400. 

An  action  having  been  brought  in  the  names  of 
twelve  persons  who  had  formerly  been  share- 
holders in  a  mine,  upon  instructions  given  to  the 
attorney  by  one  who  alleged  himself  to  be  purser, 
and  as  such  authorized  to  sue  on  behalf  of  the 
adventurers,  three  obtained  judges*  oi-ders  to 
strike  out  their  names,  on  the  ground  that  they 
had  no  interest  in  the  matter,  and  that  their 
names  had  been  used  without  their  knowledge  or 
consent.  These  orders  were  obtained  on  the  19th 
of  September,  1854,  after  the  cause  had  been 
taken  down  for  trial,  and  the  defendant  had  con- 
sequently become  entitled  to  costs  of  the  day  on 
the  withdrawal  of  the  record.  On  the  5th  of 
May,  1855,  the  defendant  obtained  a  rule  calling 
apou  the  three  plaintiffs,  whose  names  had  been 
struck  out,  to  shew  cause  why  the  orders  for  that 
purpose  should  not  be  rescinded,  and  upon  the 
attorney  to  shew  cause  why  he  should  not  pay 
the  costs  already  incurred,  and  give  security  for 
the  future  costs  : — Held,  that  the  application  waa 
too  late  for  either  purpose.  Collins  v.  Johnson, 
16  0.  B.  688  ;  24  L.  J.,  C.  P.  231. 

Amendment  of  Character  in  which  Plaintiff 

■nes.] — In  an  action  for  work  done  and  materials 
provided  by  an  administratrix  of  a  coach-builder, 
It  appeared  that  upon  his  death  his  widow  took 
out  administration,  and  caused  carriages  to  be 
prepared  for  the  defendant,  the  materials  used 
being  part  of  the  estate  of  her  deceased  husband, 
with  the  exception  of  one  shaft.  After  this  work 
had  been  done  the  widow  died,  and  the  adminis- 
tratrix took  out  administration  de  bonis  non  : — 
Held,  that  the  cause  of  action  was  part  of  the 
estate  of  the  intestate,  and  not  of  the  widow,  and 
therefore  passed  to  the  administratrix  de  bonis 
non,  and  that  the  declaration  might  be  amended 
at  nisi  prius  by  stating  that  she  sued,  not  as 
administratrix  of  the  deceased,  but  as  adminis- 


ti-atrix  de  bonis  non.  Moseley  v.  Bendell,  6  L. 
K.,  Q.  B.  338  ;  40  L.  J.,  Q.  B.  Ill  ;  23  L.  T.  774  ; 
19  W.  R.  619. 

The  plaintiffs  were  allowed  by  the  court  to 
amend  the  writ  of  summons,  by  describing  them- 
selves as  assignees  of  a  bankrupt,  and  the  defen- 
dant as  the  i-egistered  public  officer  of  a  banking 
co-partnership.  Christie  v.  Bell,  16  M.  &  W. 
669  ;  4  D.  &  L.  699  ;  16  L.  J.,  Ex.  179. 

Amendment  of  Clerieal  Errors.] — Leave  given 
to  amend  clerical  errors  in  the  christian  names 
of  the  parties  to  a  suit  without  reserving  a  copy 
of  the  bill  so  amended.  Fish  v.  Hirers,  23  L.  T. 
486  ;  19  W.  R.  93. 

Joining  of  PlalntifEii  supposed  to  be  entitled.] 
— The  court  will  not  add  a  party  as  a  plaintiff  to 
the  record  under  s.  19  of  23  &  24  Vict.  c.  126, 
who  is  a  trustee  for  a  person  who  obiects  to  his 
being  so  added.    Sturgis  v.  Smith,  5  L.T.  586. 

On  the  argument  of  a  special  case,  stated  after 
the  trial  in  an  action,  the  question  for  the  first 
time  was  raised,  whether  an  action  ought  to  have 
been  brought  by  five  churchwardens,  or  only  by 
one  churchwarden,  of  a  township ;  the  court,  under 
23  &  24  Vict.  c.  126,  has  power  to  give  judgment 
in  favour  of  one  plaintiff  only,  if  necessary. 
Bremner  v.  Hull,  1  L.  R.,  C.  P.  748  ;  35  L.  J., 
C.  P.  332  ;  12  Jur.,  N.  S.  648  ;  16  L.  T.  352 ;  14 
W.  R.  964  ;  1  H.  &  R.  800. 

A.  died  intestate  in  April,  1860.  B.  married 
his  daughter,  and  continued  to  cany  on  his 
business.  Letters  of  administration  were  taken 
out  by  the  daughter  in  July,  1861.  Goods  manu- 
;'  factured  from  materials  purchased  with  the 
\  intestate's  money  were  sold  in  September,  1862. 
In  an  action  for  the  price  by  B.  and  his  wife, 
administratrix,  jointly,  the  wife  is  wrongly 
joined,  but  the  court  has  power  to  strike  out  her 
name.  Bolinghrook  v.  Kerr,  14  L.  T.  365  ;  14 
W.  R.  657. 

Coits — Oljootion  not  made  until  Hearing.] — 
When  it  is  plain  on  the  face  of  the  bill  that  a  suit 
is  defective  for  want  of  parties,  a  defendant 
i*aising  the  objection  at  the  hearing  is  entitled  to 
the  costs  of  the  day,  although  he  may  not  have 
taken  the  objection  by  his  answer.  B&wsell  v« 
Morris,  17  L.  R.,  Eq.  20 ;  43  L.  J.,  Ch.  97.  And 
see  Cazneau  v.  Morricv,  ante,  col.  1620. 

Ko^joinder  of  Defendants.]  —  In  an  action 
against  a  husband  for  goods  sold  to  the  wife 
dum  sola,  it  is  not  competent  to  the  judge  at 
nisi  prius  to  amend  the  record  by  making  the 
female  a  co-defendant.  Garrard  v.  Oinbileif 
11  C.  B.,  N.  S.  616  ;  31  L.  J.,  C.  P.  131  ;  8  Jur., 
N.  S.  640  ;  5  L.  T.  609  ;  10  W.  R.  213.  Afltened, 
13  C.  B.,  N.  S.  832  ;  31  L.  J.,  C.  P.  270  ;  8  Jur.» 
N.  S.  1077  ;  10  W.  R.  566— Ex.  Ch. 

Vi^oinder  of  Defendants.] — In  case  of  a  mis- 
joinder of  defendants  in  an  action  on  contract, 
an  amendment  of  striking  out  the  name  of  the 
defendant  or  defendants  misjoined,  if  made  at 
all,  must  be  made  at  the  trial,  and  cannot  be 
maide  afterwards.  Rohson  v.  Doyle,  3  £1.  if.  BU 
396;  18  Jur.  652. 

In  an  action  of  debt  against  two  defendants,  one 
of  whom  has  allowed  judgment  to  pass  by  default, 
the  question  at  the  trial  under  never  indebted  will 
be,  whether  they  both  contracted  in  law  or  in  fact, 
and  if  it  appears  that  only  one  of  them  contracted, 
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there  must  be  an  application  to  strike  ont  the 
name  of  the  other.  Mulford  v.  Oriffin,  1  F.  &  F. 
H5. 

The  15  &  16  Vict.  c.  76,  8.  37,  which  enables 
the  court  or  judge,  in  the  case  of  the  misjoinder 
of  a  defendant  in  an  action  on  contract,  to  amend 
such  misjoinder  as  a  variance  at  the  trial,  does 
not  apply  where  the  party  whose  name  is  sought 
to  be  expunged  has  been  joined,  not  by  mistake 
or  by  inadvertence,  but  designedly  for  the  pur- 
pose of  seeking  to  fix  him  with  liability ;  and 
an  application  to  amend  cannot  be  entertained 
after  the  verdict  has  been  returned.  Wiekenf  v. 
Steel,  2  C.  B.,  N.  S.  488  ;  26  L.  J.,  0.  P.  241 ;  3 
Jur.,  N.  S.  671. 

The  222nd  section  does  not  apply  to  a  mis- 
joinder of  parties.    Ih, 

The  judge  on  a  trial  has  power  to  strike  out 
the  name  or  names  of  one  or  more  of  several 
defendants,  although  such  defendant  or  defen- 
dants  may  have  let  judgment  go  by  default. 
Greaves  v.  Nvrnfries  or  Humphreys,  4  El.  &  Bl. 
«51  ;  24  L.  J.,  Q.  B.  190  ;  1  Jur.,  N.  S.  473  ; 
Johnson  v.  Gostlett,  18  C.  B.  728  ;  25  L.  J.,  C.  P. 
274. 

If  the  judge  at  a  trial  refuses  to  amend,  by 
iitriking  out  the  name  of  a  defendant,  who  had 
been  misjoined  with  another  defendant,  because 
he  is  not  satisfied  that  the  misjoinder  was  not 
ior  the  purpose  of  obtaining  an  undue  advan- 
tage, and  that  injustice  would  not  be  done  by 
the  amendment,  the  court  has  no  power  to 
review  his  decision  and  order  the  amendment  to 
be  made.  Holden  v.  Ballantyne,  29  L.  J.,  Q.  B. 
148  ;  6  Jur.,  N.  S.  451. 

Where  one  of  two  defendants  in  an  action  of 
contract  is  struck  out  of  the  record  at  the  trial, 
and  the  plaintiff  obtains  a  verdict  against  the 
other,  the  ordinary  course  of  taxation  is,  to  tax 
the  whole  costs  of  the  action  on  each  side,  and 
deduct  from  the  plaintiff's  costs  a  moiety  of  the 
costs  of  the  defence  ;  by  analogy  to  the  old  rule 
in  the  case  of  the  acquittal  of  one  of  two  defen- 
dants in  an  action  of  tort.  Redway  v.  Wchber, 
13  C.  B.,  N.  S.  254  ;  32  L.  J.,  C.  P.  84. 

The  judge  having  at  the  trial  substituted  for 
the  defendant  on  the  record  the  name  of  the 
person  really  intended  to  be  sued,  and  directed 
a  verdict  to  be  entered  for  the  plaintifi'  against 
him  ;  the  court  refused  to  order  a  verdict  to  be 
entered  for  the  defendant  named  originally  on 
the  record,  for  the  purpose  of  enabling  him  to 
fjet  costs,  there  being  suspicion  of  collusion. 
Podmore  v.  Schmidt,  17  C.  B.,  N.  R.  725. 

Where  a  defendant  who  was  not  liable  was 
joined  with  another  who  was,  with  the  view  of 
testing  the  liability  of  the  former,  the  judge  re- 
fused to  amend  by  striking  out  the  name  of  the 
defendant  who  was  not  liable,  without  the  con- 
cent of  the  counsel  for  the  defendant  who  was 
actually  liable.    Knowles  v.  Lister,  17  L.  T.  618, 

A  plaintiff  sued  A.,  B.  and  C.  upon  a  joint 
contract,  and  after  plea  entered  a  nolle  prosequi 
as  to  B.  and  C,  and,  failing  to  prove  a  joint  con- 
tract by  the  three,  sought  to  amend  the  record 
by  striking  out  of  it  the  names  of  B.  and  C. : — 
Held,  not  an  amendment  warranted  by  s.  37  of 
the  C.'L.  P.  Act,  1852.  Vanderhyl  v.  APXenna^ 
5  L.  R.,  C.  P.  252. 

John  Price  carried  on  business  under  the  name 
of  John  Price  &  Co.  His  nephew  was  his  man- 
ager, at  a  salary,  but  was  not  a  partner,  nor  had 
any  interest  in  the  business.  The  plaintiff  in 
hit  dealings  with  the  firm  generally  transacted 


business  with  the  nephew,  and  conseqnentlj 
joined  him  as  a  co-defendant  with  his  uncle  in 
an  action  for  goods  sold  and  delivered  to  th« 
firm.  The  judge  amended  the  declaration  by- 
striking  out  the  nephew's  name  on  terms.  Part- 
ridge V.  Price,  22  t.  T.  540. 

iji  action  having  been  brought  against  the 
clerk  of  a  local  board  of  health,  the  coart 
allowed  the  writ  of  summons  and  subsequent 
proceedings  to  be  amended  by  substituting  the 
board  as  the  defendant  instead  of  the  clerk. 
Bolinghroke  (^Lord)  v.  Townsend,  8  L.  B.,  C.  P. 
645  ;  42  L,  J.,  C.  P.  255  ;  29  L.  T.  430. 

Before    the  C.  L.  P.  Acta.] — In    an   action 

against  two  executors,  the  plaintiff  discovered, 
alter  plea,  that  there  was  a  tnird  executor.  The 
court  refused  permission  to  amend  the  writ  and 
declaration  by  inserting  the  name  of  the  third, 
although  a  fresh  action  would  be  barred.  Good' 
child  V.  Leadham,  1  Ex.  707  ;  5  D.  &  L.  383 ; 
17  L.  J.,  Ex.  90  ;  12  Jur.  83. 

The  court,  for  the  purpose  of  saving  the 
Statute  of  Limitations,  allowed  a  plaintiff,  before 
trial,  upon  payment  of  costs,  to  amend  the  de- 
claration and  all  subsequent  proceedings  by 
striking  out  one  of  the  defendants,  the  other 
defendant  being  at  liberty  to  plead  the  non- 
joinder of  a  co-defendant  in  abatement,  and 
also  to  plead  de  novo,  although  an  action  had 
been  brought  for  some  portion  of  the  same 
subject-matter  against  the  same  defendants,  in 
which  action  the  defendants  obtained  the  ver- 
dict, by  reason  of  the  plaintiff  having  failed 
to  establish  the  joint  liability  of  both  the  de- 
fendants, and  on  a  motion  for  a  new  trial  in 
that  cause  on  the  ground  of  surprise,  the  affi- 
davits in  support  of  the  motion  stated  that  the 
plaintiff  could  have  proved  the  joint  liability 
of  both  the  defendants  ;  and  though  it  further 
appeared  that  the  application  for  an  amend- 
ment by  striking  out  the  name  of  one  of  the 
defendants  in  that  case  after  the  trial  was  re- 
fused by  the  court,  and  that  the  evidence  to  be 
adduced  in  the  present  action  would  be  very 
similar  to  that  relied  upon  in  the  former.  Qno- 
hum  v.  Wearifitf,  9  Ex.  207  ;  23  L.  J.,  Ex.  81. 

A  customer  ol  a  banking  firm  having  brought 
an  action  against  a  firm  was  nonsuited,  on  the 
ground  of  two  of  the  defendants  not  being 
members  of  the  firm  at  the  time  of  the  accru- 
ing of  the  cause  of  action.  Negotiations  on  the 
subject  of  the  action  had  been  going  on  for 
several  years,  during  which  the  defendants  had 
not  questioned  their  liability  to  be  sued,  and  in 
a  bill  in  equity,  filed  by  them  against  the  plain- 
tiff after  pleading,  and  before  trial,  had  stated 
that  the  liabilities  of  the  previous  firm  had  been 
transferred  to  themselves,  and  further  stated 
who  the  members  of  the  firm  were  when  the 
cause  of  action  accrued.  The  court  set  aside 
the  nonsuit,  and  gave  the  plaintiff  leave  to 
amend  the  declaration  by  striking  out  the  two 
defendants  who  had  been  erroneously  inclnded 
in  the  action.  Crawfurd  v.  Cox,  or  d^ch*,  6  Ex. 
287  ;  2  L.,  M.  &  P.  192  ;  20  L.  J.,  Ex.  169. 

The  court  will  allow  all  the  proceedings  sub- 
sequent to  the  writ  to  be  amended,  by  striking 
out  the  name  of  a  defendant  in  an  action  on  a 
charter-party,  even  after  the  cause  has  been 
taken  down  for  trial,  and  the  record  has  been 
withdrawn  on  account  of  the  mistake  in  joining 
the  defendant  whose  name  is  struck  out.  Palmer 
V.  Beale,  9  D.  P.  C.  629  ;  6  Jur.  607. 
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6.  Mabbisd  Women.— .S^.'^  Husband  and 

Wife. 

7.  Infants. — See  Infant. 

8.  Lunatics. — See  Lunatic. 

9.  Pabtnkbs. — See  Pabtnebship. 

10.  Companies, — See,  Company. 

11.  EXKCUTOBS,  &C. — See  BXECUTOB  AND  AD- 

MINISTBATOB. 

12.  Chanoe  OF  Pabties  OB  Intebbsts  on 
Assignment,  Bankbuptcy,  ob  Death. 

a.   Practice  sixioe  Jadicature  Acts. 

i.  On  Assignment, 

Aotion  commeneed  by  Trustee  in  Bankruptcy 
— Bight  of  Assignee  to  proceed  with  Action.] — 
The  trustee  in  bankruptcy  of  a  man  who  had 
conveyed  away  some  real  property  absolutely, 
commenced  an  action  against  the  grantee  to 
have  it  declared  that  the  conveyance  was  a 
mortgage,  and  that  the  deed  ought  to  stand  as  a 
security  only  for  the  money  advanced.  The 
action  had  proceeded  no  further  than  the  issue  of 
the  writ,  wnen  the  trustee  sold  and  assigned  the 
subject-matter  of  the  action  to  a  purchaser  for 
value  : — Held,  that  the  assignee  from  the  trustee 
in  bankruptcy  was  entitled  to  continue  the 
action.  Whether  such  a  right  could  not  have 
been  assigned  by  the  grantee  himself,  quaere. 
Seeary,  Lawsnn,  16  Ch.  D.  426  ;  49  L.  J.,  Bk. 
69  ;  42  L.  T.  893  ;  28  W.  R.  929— C.  A.  Affirm- 
ing 42  L.  T.  805  ;  28  W.  R.  763. 

Assignment  before  Action.  1 — F.  commenced 
an  action  against  the  firm  of  W.  &  Co.,  to  re- 
cover from  them  dithographic  stones,  which  the 
firm  claimed  to  be  their  property.  Before  the 
issue  of  the  writ,  F.  had  assigned  his  property  in 
the  stones  to  J.  W.,  and  the  suit  was  subse- 
quently, by  leave  of  the  court,  amended  by 
making  J.  W.  a  co-plaintiff: — Held,  by  the 
Master  of  the  Bolls,  that  F.  was  properly 
retained  as  a  plaintiff;  but  on  appeal  (per 
Law,  C),  semble,  that  the  order  giving  leave  to 
amend  should  not,  under  the  circumstances,  have 
been  made.  Foster  v.  Ward,  9  L.  R.,  Ir.  447 — 
C.  A. 

Assignment  pendente  Lite.] — A  trustee  in 
bankruptcy  commenced  an  action  to  obtain  a 
declaration  that  a  deed,  which  purported  to  be 
an  absolute  conveyance  of  real  estate  by  the 
bankrupt,  was  in  fact  a  mortgage,  and  to 
redeem  such  mortgage ;  and  subsequently  sold 
and  assigned  his  interest  in  the  subject-matter 
of  the  action  to  C,  who  claimed  to  carry  on  the 
action  in  the  name  of  the  original  plaintiff  : — 
Held,  on  the  application  of  the  defendant,  that 
C.  was  bound  to  amend  the  title  of  the  action  so 
as  to  shew  that  he  was  the  real  plaintiff,  and  to 
introduce  such  averments  in  the  statement  of 
claim  as  would  disclose  his  title.  Seear  v.  Law- 
son  or  Chatterton  v.  Lawson,  16  Ch.  D.  121 ;  60 
L.  J.,  Ch.  139  ;  43  L.  T.  716  ;  29  W.  R.  109 
— C.  A.  Reversing  43  L.  T.  466 ;  29  W.  R. 
45. 

Addition  of  PlaintiA  at  Trial  of  the  Aetion.] 


— In  April,  1876,  an  agreement  was  entered 
into  between  the  plaintifi^  and  the  defendant  for 
the  purchase  by  them  of  a  patent.  In  January, 
1877,  the  plaintifb  brought  an  action  to  have 
the  agreement  set  aside  on  the  ground  of  frauds 
The  defendant,  by  his  defence,  denied  the  frauds 
and  by  way  of  counter-claim  claimed  to  have 
the  agreement  specifically  performed.  During 
the  progress  of  the  evidence  it  turned  out  that,. 
a  few  (^ys  after  the  date  of  the  agreement,  the 
plaintiffs  had  transferred  all  their  patent  rights 
to  a  limited  company.  Upon  the  application  of 
the  plaintiffs  at  the  trial  of  the  action,  the 
court  allowed  the  pleadings  to  be  amended,  by 
adding  the  company  as  plaintiffs.  Huston  v* 
Tobiny  49  L.  J.,  Ch.  262. 

Addition  of  Defendant  at  Trial.] — An  order 
was  made  at  the  trial  to  add  as  a  co-defendant  a 
person  to  whom  the  defendant  had  assigned  his 
interest  pendente  lite.  Kino  v.  Rudkin,  6  Ch. 
D.  160;  38L.  T.  461. 

Applieation  at  Trial  held  too  late  when 
Objeotion  raised  in  Defenee.]— An  objection  to 
part  of  a  plaintiffs  claim,  on  the  ground  that  his 
interest  in  the  subject-matter  of  the  action  had 
only  accrued  at  a  date  subsequent  to  the  trans- 
actions out  of  which  such  part  of  the  claim 
arose,  having  been  made  in  the  statement  of 
defence,  it  was  held  too  late  at  the  trial  to  apply 
under  r.  14  of  Ord.  XVI.,  to  add  an  additional 
party  as  co-plaintiff  in  respect  of  the  former 
title.  NoheVs  Explosives  Chmpany  v.  Jont»,  49 
L.  J.,  Ch.  726  ;  42  L.  T.  764  ;  28  W.  R.  653— 
C.  A. 

Defendant  whose  Interest  has  oeased  pending 
Aotion.] — A  defendant  whose  interest  has  ceased 
pending  the  suit  cannot  obtain  payment  of  his 
costs.  Wymer  v.  Bodds,  11  Ch.  D.  436  ;  48  L.  J., 
Ch.  568  ;  40  L.  T.  420  ;  27  W.  R.  675. 

Order  of  Course.] — An  order  to  revive  under 
Ord.  L.  r.  4  is  an  order  of  course.  Roffey  v. 
Miller,  24  W.  R.  109  ;  S,  P.,  Jackson  v.  North 
Eastern  Railway  Company,  6  Ch.  D.  844 ;  46 
L.  J.,  Ch.  723  ;  36  L.  T.  779  ;  25  W.  R.  518— C. 
A. ;  and  Ashley  v.  Taylor,  10  Ch,  D.  768  ;  48 
L.  J.,  Ch.  406  ;  27  W.  R.  228. 

ii.  On  Bankruptcy, 

Sole  Plaintiif — Continnanoe  of  Aotion  by 
Tmstee.]  —  Although  now  an  action  is  not 
abated  by  the  bankruptcy  of  a  sole  plaintiff,  he 
can  himself  take  no  further  steps  in  it,  but  the 
trustee  may  obtain  an  order  of  course  to  con- 
tinue it.  Jackson  v.  North  Eastern  Railway 
Company,  6  Ch.  D.  844 ;  46  L.  J.,  Ch.  723  ;  36 
L.  T.  779  ;  25  W.  R.  518— C  A. 

Barnings  of  Personal  Labour  by  Undis- 

oharged  Bankrupt] — The  plaintiff,  who  was  an 
architect,  sued  for  remuneration  in  respect  of 
employment  under  a  contract  made  in  1877,  and 
for  damages  for  an  alleged  wrongful  dismissal 
from  such  employment  in  1880.  The  plaintiff 
was  adjudicated  bankrupt  in  1878,  and  had 
never  obtained  his  discharge: — Held,  that  the 
cause  of  action  for  remuneration  and  damages 
passed  to  the  trustee,  and  that  the  proper  course 
was  to  add  him  as  co-plaintiff  in  the  action,  and 
give  him  the  conduct  of  the  action.    Emden  v. 


1627 


VRACTICE— Parties. 


1628 


Carte.  17  Ch.  D.  768  ;  51  L.  J.,  Ch.  41  ;  44  L.  T. 
t>36— C.  A.  Affirming  17  Ch.  D.  169.;  50  L.  J., 
Ch.  492 ;  44  L.  T.  344  ;  29  W.  R.  600. 

After  Fotiee  of  Trial.] — Aftei*  issue  had 

been  joined  and  notice  of  trial  given  by  a  sole 
plaintiff  in  an  action,  he  filed  a  liquidation  peti- 
tion, under  which  a  trustee  of  his  property  was 
appointed.  When  the  action  came  on  for  trial 
no  one  appeared  for  the  plaintiff  or  for  the 
trustee,  and  there  was  no  evidence  that  any 
notice  of  the  action  had  been  served  on  the 
trustee :— Held,  that  Ord.  L.  r.  1,  applies  only 
when  the  cause  of  action  survives  or  continues 
in  some  jMjrson  who  is  before  the  court ;  that  the 
action  had  abated,  and  that  the  only  order  which 
could  be  made  was  to  strike  the  action  out  of  the 
list.  Eldridge  v.  Burgeftx,  7  Ch.  D.  411  ;  47 
L.  J.,  Ch.  342  ;  38  L.  T.  232  ;  26  W.  R.  435. 

Effect  of  Election  by  Tmitee  not  to  oon- 


tinae  Action.] — Where  the  trustee  of  a  liquidat 
ing  debtor  elects,  under  the  Common  Law  Pi-o- 
•cedure  Act,  1852,  s.  142,  not  to  continue  a  pend- 
ing action  commenced  by  the  debtor,  such 
election  is  not  a  bar  to  a  subsequent  action  by 
the  trustee  in  his  representative  capacity  founded 
on  the  same  cause  of  action.  Bennet  v.  Oamgec, 
•2  Ex.  D.  11 ;  46  L.  J.,  Ex.  S3  ;  35  L.  T.  764  ;  25 
W.  R.  81.  Affirmed,  46  L.  J.,  Ex.  204  ;  36  L.  T. 
48  ;  25  W.  R.  293— C.  A. 

Refusal  of  Tmitee  to  proceed  with  Action 


Stay  of  Proceedings.] — ^Where  the  plaintiff  is 

adjudicated  bankrupt  after  action  brought  and 
his  trustee  declines  to  proceed  with  the  action, 
it  may  be  stayed  by  an  order  in  chambers,  and 
the  defendant  need  not  plead  the  bankruptcy  in 
bar.  Warder  v.  Saunders^  10  Q.  B.  D.  114  :  47 
L.  T.  475. 

Bankniptcy  of  One  of  several  Defendants 
jointly  and  severally  liable.] — When  two  of  five 
defendants,  jointly  and  severally  liable  to  the 
plaintiff,  had  become  bankrupt : — Held,  that  the 
action  might  proceed  against  the  other  three 
defendants  without  bringing  the  trustees  in 
bankrupt<;y  of  the  two  bankrupt  defendants 
before  the  court,  or  giving  them  notice  of  the 
proceedings.  Lloyd  v.  Dinimack^  7  Ch.  D.  398  ; 
47  L.  J.,  Ch.  398  ;  38  L.  T.  173  ;  26  W.  R.  458. 

Bankruptcy  of  Bole  Defendant  after  Issue 
joined.] — After  issue  joined  in  an  action  by  the  in- 
dorsees against  the  acceptor  of  a  bill  of  exchange, 
in  which  the  defence  was  that  the  plaintiffs  took 
the  bill  without  value,  and  after  notice  that  the 
defendant  had  been  defrauded  of  it,  the  defen- 
dant, who  was  a  sole  defendant,  filed  a  petition 
in  liquidation,  and  a  trustee  was  appointed. 
The  Bankruptcy  Court  refused  to  restrain  the 
action,  but  restrained  the  plaintiffs  from  enforc- 
ing any  judgment  they  might  obtain  in  the 
action  either  against  the  property  or  person  of 
the  debtor,  and  the  trustee  declined  to  admit 
the  plaintiffs'  claim :— Held,  that  the  Bankruptcy 
Court  was  the  proper  court  in  which  the  plaintifib 
ought  to  prove  their  debt,  and  that  there  was  no 
ground  for  making  an  order  under  Ord.  L.  r.  2, 
that  the  trustee  be  made  a  party  to  the  action  or 
be  served  with  notice  thereof.  Barter  v.  JDuheum, 
7  Q.  B.  D.  413 ;  50  L.  J.,  Q.  B.  627 ;  44  L.  T. 
596 ;  29  W.  R.  622— C.  A. 


After  Fotice  of  Trial.] — A   defendant 

became  bankrupt  after  service  of  notice  of  trial, 
and  the  common  order  of  revivor  was  then  made 
against  his  trustee,  and  served  on  him.  The 
trustee  did  not  enter  an  appearance.  Notice 
was  served  on  him  that  the  action  was  restored 
to  the  paper  for  trial,  but  he  did  not  appear  at 
the  trial ; — Held,  that  it  wtvs  not  necessary  for 
the  plaintiff  to  file  the  pleadings  or  a  notice  of 
motion  for  judgment  as  against  the  trustee, 
under  r.  6  of  Ord.  XIX.  of  the  Rules  of  Court, 
1875.  Chorltoji  v.  Dickie,  13  Ch.  D.  160 ;  49 
L.  J.,  Ch.  40 ;  41  L.  T.  467  ;  28  W.  R.  228. 

Oonfession  of  Defence.] — ^Wben  a  defen- 


dant is  adjudicated  bankrupt  after  action  brought, 
upon  an  act  of  bankruptcy  which  occurred  before 
action  brought,  the  plaintiff  may  confess  that 
the  property  claimed  was  in  the  order  and  dis- 
position of  the  defendant  at  the  date  of  the  act 
of  bankruptcy,  and  sign  judgment  under  Ord. 
XX.  r.  3,  for  his  costs.  Champion  v.  F^^rmlnf,  7 
Ch.  D.  373  ;  47  L.  J.,  Ch.  395  ;  26  W.  R.  391. 


Tmstee's  Liability  to  Costs.]— The  plain- 


tiff brought  an  action  against  H.  for  an  injunction 
to  restrain  the  infringement  of  a  patent.  H.  put 
in  a  defence  alleging  want  of  novelty,  and 
denying  the  infringetnent,  and  then  filed  a  i)eti- 
tion  for  liquidation  of  his  affairs  by  arrangement. 
The  plaintiff  obtained  an  order  of  course  by 
which  the  trustees  in  liquidation  were  added  as 
defendants  to .  the  action,  and  served  It  on  them. 
The  trustees  never  moved  to  discharge  the  order. 
At  the  hearing  H.  did  not  appear,  but  the  trustees 
api^carcd  and  cross-examined  the  plaintiff*s  wit^ 
ncsses  as  to  infringement ;  and  Kay,  J.,  found 
that  there  had  been  an  infringement,  directed  an 
account  of  the  profits,  allowed  the  plaintiff  to 
prove  in  the  liquidation  for  the  amount  of  the 
profits  made  by  H.,  and  gave  the  plaintiff 
costs  as  against  all  the  dcScndants.  On  ap- 
peal (besides  the  points  taken  in  the  court 
below,  that  the  claim  was  for  unliquidated 
dam^cs  not  provable  in  the  liquidation,  and 
that  the  trustees  ought  not  to  be  ordered  to  pay 
costs)  the  trustees  argued  that  there  was  no 
jurisdiction  to  make  the  order  adding  them  as 
defendants : — Held,  that  the  decision  of  Kay,  J., 
was  right  and  must  be  affirmed,  and  that  the 
trustees  having  submitted  to  the  order  making 
them  parties  and  examined  witnesses,  had  ren- 
dered themselves  liable,  at  the  discretion  of  the 
judge,  to  all  the  costs  of  the  action.  Watgon  v. 
Holliday,  52  L.  J.,  Ch.  543 ;  48  L.  T.  545 ;  31 
W.  R.  536— C.  A.  Affirming  20  Ch.  D.  780 ;  51 
L.  J.,  Ch.  906  ;  46  L.  T.  878  ;  30  W.  R.  747. 

Application  to  strike  off  Trade  Mark  — 
<* Action."] — The  registered  owner  of  a  trade 
mark  having,  since  notice  of  an  application  to 
strike  the  trade  mark  off  the  register,  gone  into 
liquidation,  leave  was  given  under  Ord.  L.  r.  4,  to 
serve  notice  of  the  application  on  the  trustees  in 
liquidation.  The  term  ^^  action  **  in  Ord.  L.  does 
not  confine  the  operation  of  that  order  to  pro- 
ceedings in  actions.  Rowe^g  Trade  Mark,  In  re^ 
48  L.  T.  388. 

iii.  On  Death, 

When  Canse  of  Action  snrviTCS.] — Whenever 
the  pleadings  in  an  action,  whether  founded  on 
contract  or  on  tort,  shew  that  injury  has  been 
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<lone  to  a  man's  personal  estate  as  distinguished 
from  his  person  or  reputation,  the  action,  in  case 
of  the  death  of  the  plaintiff,  survives  to  and  may 
be  continued  by  his  legal  personal  representa- 
tive. Twycro$g  v.  Grant,  4  C.  P.  D.  40 ;  48  L. 
J.,  C.  P.  1  ;  39  L.  T.  681 ;  27  W.  R.  87— C.  A. 
Affirming  47  L.  J.,  C.  P.  676. 

Semble,  that  even  if  the  injury  can  only  be  in- 
ferred this  is  still  sufficient.    lb. 

The  position  of  an  administrator  is  the  same  in 
this  respect  as  that  of  an  executor.    Ih, 

The  plaintiff  brought  his  action  for  damages 
and  an  injunction  against  the  firm  of  T.  k  Co. 
for  torts  committed  by  the  firm.  The  firm  con- 
sisted of  T.  alone,  who  died  more  than  six  months 
after  the  commencement  of  action,  and  the  action 
was  continued  against  his  executors  : — Held,  that 
T.  having  died  more  than  six  months  after  the 
commission  of  the  acts  complained  of,  no  action 
cither  for  damages  or  injunction  could  be  main- 
tained against  his  executors ;  although  the  action 
had  been  commenced  in  the  lifetime  of  the  tes- 
tator, and  although  the  executors  continued  the 
business  in  the  name  of  the  firm.  Kirk  v.  Todd, 
21  Ch.  D.  484  ;  52  L.  J.,  Ch.  224  ;  47  L.  T.  676  ; 
31  W.  R.  69— C.  A.  Affirming  51  L.  J.,  Ch.  445  ; 
46  L.  T.  192  ;  30  W.  R.  436. 

By  a  decree  in  1870  it  was  declared  that  H. 
and  F.,  and  the  estate  of  their  deceased  partner, 
were  liable  to  the  plaintiffs  for  minerals  taken 
by  them  under  the  plaintiff's  farm,  and  that  H. 
and  F.  were  liable  to  compensate  the  plaintiffis  for 
user  of  all  roads  and  passages  under  the  farm, 
and  inquiries  were  directed — 1.  As  to  the  quan- 
tity of  minerals  taken  and  their  value.  2.  What 
quantities  of  minerals  had  been  carried  by  the 
defendants  through  the  roads  or  passages  under 
the  farm.  3.  What,  upon  the  result  of  the  second 
inquiry,  ought  to  be  paid  by  the  defendants  as 
wayleave  for  the  user  of  the  roads  and  passages. 
4.  Whether  the  farm,  and  the  mineral  property 
of  the  plaintiffs  under  it,  had  sustained  any  and 
what  diimage  by  reason  of  the  way  in  which  the 
defendants  had  worked  under  the  farm.  Pending 
these  inquiries  F.  died,  and  his  executrix  moved 
to  stay  proceedings  under  the.  second,  third,  and 
fourth  inquiries  : — Held,  by  Pearson,  J.,  that  the 
fourth  inquiry  must  be  stayed  ;  but  that,  as  the 
estate  of  F.  had  derived  profit  from  the  tres- 
passes to  which  the  second  and  third  inquiries 
related,  it  was  liable  after  his  death,  and  that 
those  inquiries  must  be  prosecuted.  But  held, 
on  appeal,  by  Cotton  and  Bowen,  L.  JJ.,  dissen- 
tiente  Baggallay,  L.  J.,  that  proceedings  under 
the  second  and  third  inquiries  must  also  be 
stayed,  for  that,  apart  from  cases  of  breach  of 
contract,  a  remedy  for  a  wrongful  act  done  by  a 
deceased  person  cannot  be  pursued  against  his 
estate,  unless  property,  or  the  proceeds  or  value 
of  property,  belonging  to  another  person  have 
been  appropriated  by  the  deceased  person,  and 
added  to  his  estate.  Phillipn  v.  Honifray,  or 
Fothergill  v.  Phillips,  24  Ch.  D.  439  ;  52  L.  J., 
Ch.  833  ;  49  L.  T.  5  ;  32  W.  R.  6— C.  A.  Extend- 
ing 52  L.  J.,  Ch.  401. 

The  plaintiff  advanced  money  on  a  mortgage 
of  certain  property,  on  the  faith  of  certain  repre- 
sentations made  to  him  by  the  solicitor,  who 
negotiated  the  mortgage  for  him,  that  the  secu- 
rity offered  was  a  good  one.  These  representa- 
tions were  untrue,  and  were  known  by  the  soli- 
citor, when  he  made  them,  to  be  so.  The  misre- 
presentation was  not  discovered  until  after  the 
solicitor's  death,  and  shortly  after  that  the  plain- 


tiff commenced  this  action  against  the  solicitor's 
executors  to  recover  the  amount  lent,  and  the 
arrears  of  interest : — Held,  that,  although  the 
plaintiff  would  have  had  a  good  claim  against 
the  solicitor  himself  if  he  ^d  been  alive,  yet 
that,  never  having  asserted  it  in  his  lifetime,  he 
could  not  now,  after  the  death  of  the  person 
who  vras  to  blame  for  the  loss,  assert  it  against 
his  representatives.  Young  v.  Wallijigford,  52 
L.  J.,  Ch.  590  ;  48  L.  T.  756  ;  31  W.  R.  838. 

After  judgment  for  the  plaintiff  upon  a  special 
case  in  an  action  to  recover  damages  for  injury 
to  land  by  working  the  mines  beneath,  the 
defendant  died.  The  judgment  directed  that 
the  damages  should  be  assessed  by  an  arbitrator, 
upon  certain  principles  laid  down  by  the  court : 
— Held,  that  the  defendant's  widow,  who  was 
also  his  executrix,  would  not  be  added  as  a  de- 
fendant under  Ord.  L.  r.  4,  and  that  the  maxim 
actio  personalis  moritur  cum  personft  applied. 
CJuipmun  V.  Day,AQ  L.  T.  436— C.  A.  Reversing 
48  L.  T.  907 ;  31  W.  R.  767. 

Of  Bole  Plaintiff— Contiiiaation  by  Eepreien- 
tativei.] — When  a  sole  petitioner  dies  after  an 
^order  made  on  the  petition  directing  inquiries, 
and  whilst  those  inquiries  are  pending,  the  court 
will  order  the  petition  to  be  continued  and  car- 
ried on  by  the  representatives  of  the  petitioner. 
Atkins,  In  re,  1  Ch.  D.  82  ;  45  L.  J.,  Ch.  117;  24 
W.  R.  39. 

Ferton   attending  Proceedings.] — A   person 
served  with  notice  of  an  administration  judg- 
ment, and  having  obtained  liberty  to  attend  the 
proceedings  under  it,  is  in  the  same  position  as  a 
:  party  to  the  action,  and  is  entitled  to  obtain  an 
,  order  of  course  to  revive  the  action  on  the  death 
;  of  the  sole  plaintiff.    Delaney  v.  Ddaney  (27 
Sol.  J.  418)  distinguished.      Dohson  v  Faith  waite 
(30  Beav.  228)  followed,    Burstall  v.  fVaron,  24 
Ch.  D.  126  ;  31  W.  R.  581. 

Appointment  of  Legal  Ferional  Representative 
to  Deceased  Plaintiff.]— Order  made  on  the  appli- 
cation of  the  sole  defendant  appointing  a  person 
to  represent  the  estate  of  the  plaintiff,  who  had 
died  insolvent  and  apparently  intestate,  in  order 
that  the  defendant  might  have  an  opportunit}'  to 
move  for  dismissal  of  the  action  for  want  of  pro- 
secution. Wingrote  v.  Tfiampson,  11  Ch.  D.  419  ; 
27  W.  R.  910. 

Of  Appellant  after  Appeal  set  down — Order  of 
Seviyor.] — A  defendant,  P.,  gave  notice  of  appeal 
from  a  judgment,  and  set  it  down.  After  this  he 
died,  and  his  executrix  obtained  an  order  of 
course  at  the  Rolls  that  the  appeal  might  be  car- 
ried on  and  prosecuted  by  her  in  like  manner  as 
it  might  have  been  carried  on  and  prosecuted  by 
P.  if  he  had  not  died  : — Held,  that  the  order  was 
sufficient,  and  that  the  executrix  was  entitled  to 
proceed  with  the  appeal.  Ran^on  v.  Patton,  17 
'  Ch.  D.  767  ;  44  L.  T.  688— C.  A. 

I  To  Isine  Execntion  on  Judgment.] — ^When  a 
change  had  taken  place  by  death  in  the  parties 

I  entitled  to  execution  on  a  judgment,  the  execu- 
tors of  the  party  who  obtained  the  judgment 
obtained  leave  to  issue  execution  on  an  ex 
parte  application.  Mercer  v.  Lawrenre,  26  W. 
R.  506. 

Of  Sole  Defendant  in  Adminiatration  Action.] 
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— In  a  croditor's  action  for  administration  against 
an  executrix,  a  decree  had  been  made  and  a  sum- 
mons taken  out  for  a  receiver ;  but  pending  the 
summons  the  sole  defendant  died.  The  court,  on 
the  application  of  the  plaintiff,  appointed  an  in- 
terim receiver,  whose  powers  were  to  extend  for 
ten  days  after  the  appointment  of  an  adminis- 
trator de  bonis  non,  the  plaintiff  undertaking  to 
usj  all  possible  speed  in  obtaining  the  appoint- 
ment of  such  administrator  and  to  accept  short 
notice  of  motion  to  discharge  the  receiver.  Par- 
ker, Ure,  Cath  v.  Parker,  12  Ch.  D.  293  ;  48  L. 
J.,  Ch.  691. 

Of  Defendant  —  Adding  Party.] — ^An  action 
was  brought  against  three  defendants,  claim- 
ing damages  in  respect  of  their  alleged  con- 
spiracy and  false  representations.  Before  the 
action  could  come  on  for  trial  one  of  the  defen- 
dants died.  Administration  was  taken  out  to  his 
estate.  The  plaintiff  did  not  apply  for  an  order 
of  course  to  continue  the  proceedings  against  the 
administrator,  but  he  obtained  in  chambers  an 
order  giving  him  leave  to  amend  the  writ  and 
statement  of  claim  by  adding  the  administrator 
as  a  defendant,  and  by  making  allegations  that 
the  estate  of  the  intestate  had  been  benefited  by 
reason  of  the  matters  complained  of  in  the  action. 
The  administrator  was  served  with  notice  of  the 
summons  on  which  this  order  was  made,  but  did 
not  appear  on  the  hearing,  and  the  order  was 
drawn  up  on  the  production  of  an  affidavit  of 
service  6i  the  summons  on  him.  The  order  as 
drawn  up  was  dated  as  of  a  day  prior  to  the  date 
of  the  filing  of  the  affidavit.  The  writ  and  state- 
ment of  claim  having  been  amended  in  pursuance 
of  the  order,  were  served  on  the  administrator. 
He  then  entered  a  conditional  appearance  and 
moved  to  discharge  the  order  for  irregularity  : — 
Held,  that  the  order  had  been  regularly  made 
under  Ord.  XXVII.  r.  1,  and  Ord.  XVI.  r.  13, 
but  that  the  administrator  ought  not  to  have 
been  served  with  the  summons  ;  that  the  order 
must  be  amended  by  striking  out  the  affidavit  of 
service,  and  must  bear  date  the  day  on  which  the 
affidavit  was  filed.  Ashley  v.  Taylor,  10  Ch.  D. 
768  ;  48  L.  J.,  Ch.  406  ;  39  L.  T.  573  ;  27  W.  R.  228. 

— —  Applloation  by  SncceMori  to  compel 
PlaintiiF  to  Proceed.] — ^\Vhere  an  action  has 
abated  as  against  a  defendant  before  judg- 
ment, and  the  plaintiff  has  refused  or  neglect«l 
to  make  his  successors  in  interest  parties  to  the 
action,  the  old  practice  still  prevails,  and  the 
proper  course  is  for  the  defendant's  successors  to 
apply  for  an  order  c^inst  the  plaintiff  that  he 
obtain  an  order  to  prosecute  the  proceedings 
against  them  within  a  limited  time,  or  that,  in 
default,  the  action  may  stand  dismissed  as  against 
them  without  costs.  Motion  v.  A'iti^,  29  W.  R. 
73. 

«— »  SevlYor — Connterclaim.] — On  the  death 
of  a  defendant  who  has  delivered. a  counter- 
claim, it  is  necessary  that  his  represen- 
tatives, if  they  wish  to  prosecute  the  counter- 
claim against  the  plaintiff  in  the  original  action, 
should  obtain  an  order  of  revivor  against  him. 
An  order  of  revivor  of  the  original  action  ob- 
tained by  the  plaintiff  against  them  does  not 
aathorize  them  to  prosecute  the  connterclaim 
against  him.  Andrew  v.  Aitken,  21  Ch.  D. 
175  ;  61  L.  J.,  Ch.  628  ;  46  L.  T.  689  ;  30  W.  R. 
701. 


Suit  abated  for  more  than  Twenty  Teare — ^Dis« 
eretion  of  Oonrt] — It  is  in  the  discretion  of  the 
court  whether  it  will  allow  an  action  which  has 
become  defective  by  the  death  of  a  party  or 
otherwise,  to  be  revived.  An  administration  suit 
in  which  a  decree  was  made  by  the  Coort  of 
Chancery  in  the  year  1833,  having  become  defec- 
tive by  the  deaths  of  some  parties  and  the  bank* 
ruptcy  of  another,  and  no  step  having  been  taken 
in  it  for  thirty-nine  years,  an  order  of  revivor 
was  allowed  for  the  purpose  of  enabling  a  party 
to  appeal  from  an  order  made  in  the  year  1836 
(in  case  the  Court  of  Appeal  should  give  leave  to 
appeal),  the  court  being  of  opinion  that  do  per* 
son  had  altered  his  position,  or  incurred  any 
liability,  or  suffered  any  loss  on  the  faith  of  the 
order  from  .which  it  was  desired  to  appeal. 
CuHiM  V.  Sheffield  (No.  1),  20  Ch.  D.  398 ;  51 
L.  J.,  Ch.  585  ;  46  L.  T.  80. 

Beath  of  Infant* §  next  Friend.]— When  the 
next  friend  of  an  infant  plaintiff  dies  pending 
the  action,  a  new  next  friend  may  be  appointed 
on  an  ex  parte  motion  in  court.  Daly  v.  Daly^ 
9  L.  R.,  Ir.  383. 

Leave  to  iMne  Execntion.]— j&«  Exscutiox. 

iv.  On  Marriage, — See  HUSBAND  AND  Wifk. 

V.  On  Birth  of  Parties, — See  post,  col.  1640. 


b.  Praotioe  before  Jadicatore  Acts. 

i.  At  Common  Law — On  Bankruptey. 

Between  interlocutory  and  final  judgment,  the 
plaintiff  became  a  bankrupt  and  sued  out  execu- 
tion in  his  own  name,  and  the  court  refused  to 
set  aside  the  proceedings,  as  an  action  does  not 
abate  by  the  plaintiff's  becoming  bankrupt. 
Wangh  v.  AtisteJi,  3  T.  R.  437. 

But  the  proper  conrse  is  for  the  assignees  to 
proceed  to  final  judgment  in  his  name,  and  then 
sue  out  a  sci.  fa.  to  make  themselves  parties  in 
order  to  have  execution.  Hewitt  v.  Mantell,  2 
Wils.  372. 

So.  where  he  becomes  bankrupt  pending  a  salt 
in  error.    Kretchman  v.  Beyer,  1  T.  R.  463. 

Where  a  plaintiff  became  bankrupt  after  inter* 
locutory  judgment,  and  writ  of  inquiry  awarded, 
which  was  executed  in  his  own  name,  it  v^aa 
good  without  suing  ont  a  sci.  fa.  at  the  suit  of 
his  assignees.    Bihhins  v.  MaiUel^  2  Wila.  358. 

Where  a  plaintiff  replied  bankruptcy  to  part 
of  a  plea  and  demurred  to  the  rest,  upon  which 
there  was  a  joinder  in  demurrer  ;  the  defendant 
could  not  avail  himself  of  the  bankruptcy  to 
deprive  the  plaintiff  of  his  judgment  on  de* 
murrer.    Davis  v.  Penton,  9  D.  &  R.  369. 

To  an  action  on  an  Irish  judgment,  the  defen* 
dant  pleaded  that  the  judgment  was  entered  up 
on  a  warrant  of  attorney  given  to  secure  pay* 
ment  of  a  bond  ;  and  that,  before  judgment  was 
entered  up,  the  plaintiff  became  bankrupt,  and 
the  debt  was  vested  in  his  assignee,  who  had 
brought  an  action  on  the  judgment  before  that 
commenced  by  the  plaintiff,  and  that  the  same 
was  depending: — Held,  that  the  plaintiff  was 
the  person  by  whom  the  judgment  ought  to  have 
been  entered  up,  though  after  his  bankruptcy ; 
that  in  so  doing,  and  in  bringing  the  action,  he 
might  be  considered  as  a  trustee  for  his  credi* 
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tors ;  and  the  pendency  of  the  other  action  as 
pleaded  was  no  defence.  Cfwinness  v.  ChrroUj 
1  B.  &  Ad.  459. 

In  an  administration  suit,  where  the  plaintiff, 
who  was  an  executor  and  a  residuary  legatee, 
had  become  a  bankrupt,  the  court,  at  the  appli- 
cation of  the  plaintiff  as  executor,  ordered  the 
suit  to  be  revived  against  his  trustee  in  bank- 
ruptcy, as  representing  his  beneficial  interest. 
Laidler  v.  Laidler,  21  W.  R.  822. 

A  plaintiff  obtained  a  verdict  and  judgment 
for  500Z.  damages,  and  135Z.  6«.  costs  ;  the  defen- 
dant afterwards  became  bankrupt,  and  the  plain- 
tiff proved  under  the  fiat,  for  the  costs  only. 
The  court  refused  to  enter  a  suggestion  of  the 
proof  upon  the  roll,  there  being  no  precedent, 
and,  in  the  opinion  of  the  court,  no  necessity  for 
it.  Sainter  v.  JFbrgusson.  8  C.  B.  619  :  7  D.  &  L. 
301. 

li.  At  Common  Law — On  Death, 

See  also  Executob  and  Administbatob 
QActians  by  and  AgainHr), 

a.  Oenerally, 

What  Prooeedings  Abate.]— Where  the  cause 
of  action  is  money  due,  or  a  contract  to  be  per- 
formed, gain  or  acquisition  by  the  labour  or 
property  of  another,  or  a  promise  by  a  testator 
expressed  or  implied,  the  action  survives  against 
the  executor ;  otherwise,  if  it  is  a  tort,  or  arises 
ex  delicto,  supposed  to  be  by  force  and  against 
the  peace.    Hamhley  v.  Trott,  Cowp.  375. 

Where  husband  and  wife  commenced  an  action 
for  money  lent  by  the  wife  before  marriage,  and 
she  died  pending  the  action  : — Held,  that  it 
thereby  abated.  Checchi  v.  Powell,  6  B.  &  C. 
253  ;  9  D.  &  B.  243. 

Where  there  are  two  assignees  of  a  patent, 
and  one  of  them  dies,  the  action  for  an  infringe- 
ment in  his  lifetime  descends  to  the  survivor, 
who  is  entitled  to  recover  the  whole  damages. 
Smith  Y,  London  and  North-Western  Railway 
Company,  2  El.  &  Bl.  69  ;  17  Jur.  1071. 

A  plaintiff  in  an  action  for  a  personal  injury 
died  Def ore  verdict ; — Held,  that  his  legal  repre- 
sentative could  not  enter  a  suggestion  of  the 
death  and  proceed  with  the  action.  Flynn  or 
Flhm  V.  Perkins,  32  L.  J.,  Q.  B.  10 ;  8  Jur., 
N.  S.  1177;  11  W.  R.  95. 

An  action  for  personal  injuries  is  within  the 

15  k  16  Vict.  c.  76,  s.  139.  Kramer  y.  Way- 
murk,  1  L.  R.,  Ex.  241 ;  35  L.  J.,  Ex.  158 ;  12 
Jur.,  N.  S.  395  ;  14  L.  T.  368 ;  14  W,  R.  659 ; 
4  H.  &  C.  427. 

Therefore,  where  a  plaintiff  in  such  an  action 
died  between  verdict  and  judgment: — Held, 
that  judgment  signed  within  the  time  prescribed 
by  that  section  was  regular.    Ih, 

On  Death  of  one  or  more  of  several  PlaintiflSi 
or  Defendants.] — Where  one  of  several  plaintiffs 
dies,  the  survivors  must,  if  they  desire  to  bring 
that  fact  to  the  knowledge  of  the  court  in  any 
proceeding  in  the  cause,  enter  a  suggestion  of  it. 
Larchin  v.  BtmMe,  1  L.,  M.  &  P.  740 ;  A  P., 
Pinhis  V.  Sturoh,  5  C.  B.  474  ;  Barnewall  v. 
Sutlierland,  9  C.  B.  380  ;  14  Jur.  720. 

The  8  &  9  Will.  3,  c.  11,  s.  7,  similal-  to  the  15  & 

16  Vict.  c.  76,  s.  136,  applies  to  writs  of  error, 
and  therefore  a  writ  of  error  does  not  abate  by 
the  death  of  one  of  several  plaintiffs  in  error. 
Clarke  v.  Rippon,  1  B.  &  A.  586. 

VOL.  V. 


Amendment  after  Plea  in  Abatement.] — ^When 
a  writ  of  summons  has  been  amended,  after  plea 
in  abatement,  under  15  &  16  Vict.  c.  76,  s.  38, 
the  person  or  persons  named  in  the  plea  may 
stay  proceedings  against  himself  or  themselves, 
by  payment  of  the  debt  and  the  costs  of  the  writ 
within  four  days  of  service  upon  him  or  them. 
Meason  v.  JIfountoastle,  1  F.  &  F.  721. 

Leave  to  Disoontinne.] — ^A  defendant  having 
died  after  issue  joined  and  notice  of  trial  given, 
a  suggestion  of  his  death  was  made,  and  his 
administratrix  appeared  and  pleaded  to  the 
suggestion.  The  plaintiff  afterwards  applied  at 
chambers  for  Jeave  to  discontinue  on  payment  of 
the  costs  of  the  pleas  to  the  suggestion,  but  the 
judge  made  the  usual  order  on  payment  of  costs  : 
— Held,  that  the  order  was  right ;  for  that  15  &: 
16  Vict.  c.  76,  s.  138,  put  the  administratrix  in 
the  same  position  as  if  she  had  been  the  original 
defendant  in  the  action.  Benge  v.  Stoaine,  15 
C.  B.  784  ;  2  C.  L.  R.  1382  ;  23  L.  J.,  0.  P.  182. 


SOIBE 


Soire    faeias    and    Revivor.]  —  See 
Facias  and  Revivob. 


3.  Before  Jvdgment. 

The  mere  entry  of  judgment  is  sufficient,  and 
it  is  not  necessary  to  complete  the  judgment  by 
taxation  of  costs.  Fewins  v.  Lethhridge,  4  H.  & 
N.  418  ;  28  L.  J.  Ex.  243  ;  7  W.  R.  442. 

An  action  for  libel  abates  by  the  death  of  the 
plaintiff  after  the  signing  of  interlocutory  judg- 
ment, and  before  the  execution  or  return  of  a 
writ  of  inquiry.  Ireland  v.  Champneys,  4 
Taunt  384. 

An  executor  may,  under  17  Car.  2,  c.  8,  s.  1, 
enter  up  judgment  on  a  verdict  obtained  by  his 
testator  in  an  action  for  libel.  Palmer  v.  Cohen, 
2  B.  &  Ad.  966. 

The  act  does  not  apply  to  cases  of  nonsuit. 
Dowhigain  v.  Harrison,  10  B.  &  C.  480. 

So,  where  the  court  made  absolute  a  rule  nisi 
for  setting  aside  a  verdict,  and  directing  a  non- 
suit to  be  entered,  pursuant  to  leave  reserved  at 
the  trial,  and  the  plaintiff  died  between  the 
term  in  which  the  rule  nisi  was  granted  and  that 
in  which  it  was  made  absolute,  the  court  in  order 
to  prevent  an  abatement  of  the  suit  (as  15  &  16 
Vict.  c.  76,  s.  139,  does  not  apply  to  the  case  of 
a  nonsuit),  ordered  the  judgment  of  nonsuit  to 
be  entered  as  of  the  term  preceding  the  death. 
Moore  v.  Roberts,  3  C.  B.,  N.  S.  844  ;  4  Jur., 
N.  S.  241. 

A  plaintiff,  being  nonsuited,  obtained  a  rule 
nisi  for  a  new  trial ;  afterwards,  and  before  the 
rule  came  on  for  argument,  the  defendant  died  : 
— Held,  that  the  suit  did  not  thereby  abate. 
Bull  V.  Price,  5  M.  &  P.  10 ;  7  Bing.  237. 

Where  a  defendant  died  before  the  time  given 
to  plead  expired,  and  judgment  was  signed 
after: — Held,  irregular.  Wallop  v.  Jewin,  1 
Wils.  315. 

The  death  of  a  defendant  between  the  com- 
mission-day and  the  day  of  trial  is  not  a  ground 
for  setting  aside  a  verdict  for  the  plaintiff. 
Jacobs  V.  Miniconi,  7  T.  R.  31. 

If  a  defendant  dies  on  the  night  before  the 
trial  of  a  cause  at  the  sittings  in  term,  a  verdict 
obtained  in  such  cause,  and  the  judgment 
entered  up  thereon,  will  be  set  aside.  Taylor  v. 
Harris,  3  B.  &  P.  549. 
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Where  a  defendant  died  in  the  ooaise  of  the 
sittings  in  term,  the  court  refased  to  allow  the 
cause  to  be  tried  on  the  last  day  of  term  to 
which  the  sittings  had  been  adjourned;  nor 
would  they  interfere,  by  appointing  for  the  trial 
another  day  out  of  term,  and  entering  the 
verdict  as  of  the  sittings  in  the  term.  Johnson 
V.  Budge,  1  C,  M.  &  E.  647  ;  5  Tyr.  197 ;  3  D. 
P.  C.  207. 

The  court  will  not  stay  the  postea  in  the  hands 
of  the  associate,  after  yerdict  for  the  plaintiff,  on 
shewing  a  strong  probability  that  he  was  dead 
before  the  trial ;  such  facts  must  be  shewn  as 
would  be  evidence  of  the  death  before  a  jury. 
Johnson  v.  Hamilton^  1  M.  &  W.  1^9  ;  4  D.  P.  C. 
762  ;  1  T.  &  O.  45. 

A  plaintiff  died  within  a  year  of  the  service  of 
the  writ  of  summons  without  taking  any  further 
step  in  the  action.  When  more  than  a  year  had 
elapsed  after  his  death,  his  executor  entered  the 
necessary  suggestion  on  the  record,  and  delivered 
a  statement  of  claim : — Held,  that  the  circum- 
stances did  not  take  the  action  out  of  the  rule 
contained  in  the  Common  Law  Procedure  Act, 
1852,  s.  68,  and  that  the  executor  must  be 
deemed  out  of  court,  not  having  declared 
within  one  year  after  the  writ  of  summons  was 
returnable.    Harper  v.  Peddie,  33  L.  T.  839. 

7.  After  Judgment. 

The  court  will  not  deprive  a  plaintiff  of  the 
fruits  of  a  judgment  obtained  by  him  on  a  special 
case  argued  and  determined  after  the  death  of  the 
defendant,  though  four  years  have  elapsed  between 
the  time  of  his  obtaining  and  of  his  entering  up 
judgment,  unless  shewn  that  his  estate  has  suf- 
fered prejudice  by  the  delav.  Qreen  v.  Cktbden, 
4  Scott,  486. 

The  court  will  not  allow  judgment  to  be  entered 
up  nunc  pro  tunc  on  a  cognovit,  as  of  a  day  before 
the  death  of  the  defendant,  the  default  having 
been  in  payment  of  an  instalment  of  the  debt 
after  his  death.  Blacklmrn  v.  Oodrick,  9  D.  P.  C. 
337  ;  5  Jur.  151. 

9,  Entering  Judgment  nunc  pro  tun/f. 

The  proviso,  "that  it  shall  be  competent  for 
the  court,  or  a  judge,  to  order  a  judgment  to  be 
entered  nunc  pro  tunc,"  applies  only,  as  formerly, 
to  cases  where  it  is  delayed  by  the  act  of  the 
court.    Lanman  v.  Audley,  2  M.  &  W.  536. 

If  a  plaintiff  dies  after  verdict  for  the  defen- 
dant, and  the  defendant  does  not  -enter  up  judg- 
ment within  two  terms  after  the  verdict,  the 
court  has  no  authority  to  permit  it  to  be  entered 
up  afterwards  nunc  pro  tunc.  Copley  v.  Day,  4 
Taunt.  702. 

The  power  of  the  court  to  enter  up  judgment 
nunc  pro  tunc  does  not  depend  in  any  way  upon 
17  Car.  2,  c.  8,  s.  1,  but  exists  at  common  law, 
and  may  be  exercised,  although  the  death  of  a 
party  takes  place  before  the  term  ensuing  the 
verdict,  and  although,  also,  more  than  two  terms 
intervene  between  verdict  and  judgment,  if  the 
delay  is  not  of  the  party  seeking  to  enter  up 
judgment.  Evans  v.  Rees^  4  P.  &  D.  36  ;  12  A.  & 
B.  167. 

Or,  if  it  appears  that  the  delay  was  occasioned 
by  the  taxation  of  costs,  and  no  fault  is  specifi- 
cally imputed  to  the  plaintiff.  Blewitt  v,  Tre* 
gonningy  4  A.  &  E.  1002. 


After  verdict  for  a  plaintiff,  with  leave  reserved 
to  move  for  a  nonsuit,  or  verdict  for  the  defen- 
dant, the  defendant  died  before  a  motion  could 
be  made.  The  rule  nisi  was  afterwards  obtained 
in  his  name : — Held,  that  the  rule  might  still  be 
made  absolute  to  enter  the  verdict  for  the  defen- 
dant ;  it  appeared  that  the  executors  authorized 
the  motion,  and  that  the  judgment  might  be  given 
on  such  verdict  under  17  Car.  2,  c.  8,  s.  1.  IWe- 
m4in  V.  Roslier,  13  Q.  B.  780  ;  18  L.  J.,  Q,  B.  340. 

Tt  is  only  wl^ere  delay  in  signing  judgment  has 
arisen  from  the  act  of  the  court,  that  judgment 
can  be  entered  nunc  pro  tunc,  two  terms  having 
elapsed  since  the  verdict.  Freeman  v.  Tranah 
or  Tranch,  12  C.  B.  406 ;  21  L.  J.,  C.  P.  214  ;  16 
Jur.  1141. 

A  cause  in  which  a  verdict  was  entered  for  the 
plaintiff  was  referred  at  the  Spring  Assixes,  1851, 
the  arbitrator  made  his  award,  directing  a  verdict 
to  be  entered  for  the  plaintiff  in  Trinity  Term 
following;  the  plaintiff  died  on  the  ^nd  of 
November ;  on  the  3rd  of  December  her  will  was 
taken  to  the  proper  office  to  be  proved,  in  order 
to  enable  her  executrix  to  sign  judgment,  but  In 
consequence  of  a  caveat  having  been  entered  by 
the  defendant,  probate  was  not  obtained  until 
the  6th  of  May,  1852  ;  the  executrix  moved  for 
leave  to  enter  up  judgment  as  of  Michaelmas 
Term.  1851 : — Held,  that,  inasmuch  as  the  delay 
was  not  attributable  to  any  act  of  the  court,  the 
court  had  no  authority  to  grant  the  application. 

n. 

In  March,  1854,  at  the  Spring  Assizes,  a  verdict 
was  entered  for  the  plaintiff,  subject  to  a  refer- 
ence. In  April  the  plaintiff  died.  On  the  last 
day  of  Michaelmas  Term  the  arbitrator  made  his 
awaid,  directing  that  the  verdict  for  the  plaintiff 
should  stand : — Held,  that  by  17  Car.  2,  c.  8,  s.  1, 
an  executor  is  entitled  to  two  terms  from  the 
verdict  to  enter  up  judgment,  and  as  the  verdict 
was  only  inchoate  till  the  award  made,  and  the 
executor  could  not  have  entered  up  judgment  in 
Michaelmas  Term,  an  application  in  the  follow- 
ing Easter  Term  to  enter  up  judgment  as  of 
Easter  Term,  1854,  nunc  pro  tunc,  was  in  time. 
Heathcote  v.  Wirip,  11  Ex.  355 ;  25  L.  J.,  Ex.  23. 

A  cause  was  tried  in  December,  1845,  and  the 
plaintiff  tendered  a  bill  of  exceptions.  Tt  was 
settled  and  sealed  in  May,  1846,  and  the  postea 
delivered  to  the  defendant  on  the  3rd  of  June, 
1846.  Negotiations  were  pending  between  the 
parties  as  to  the  form  in  which  the  judgment 
should  be  entered  down  to  the  27th  of  October 
following,  when  one  of  the  defendants  died : — 
Held,  that,  as  the  delay  in  signing  judgment  was 
not  the  delay  of  the  court,  the  rule  could  not  be 
granted.  Eishfnongers*  Company  v.  Robertson^ 
3  C.  B.  970  ;  4  D.  &  L.  666  ;  16  L.  J.,  C.  P.  119. 

The  court  refused  to  enter  judgment  as  of  a 
past  term,  on  a  suggestion  that  one  of  the 
plaintiffs  had  died  pending  a  rule.  Ranson  v. 
BundaSj  3  Scott,  500. 

If  a  defendant  dies  pending  the  argument  on  a 
point  reserved,  on  which  judgment  of  nonsuit  was 
afterwards  given,  his  representatives  are  entitled, 
upon  application  to  the  court,  to  enter  up  the 
judgment  of  the  term  next  after  the  trial,  that 
they  may  get  the  costs  of  the  nonsuit.  Ibulmin 
V.  Anderson,  1  Taunt.  385. 

Where  a  verdict  was  found,  subject  to  a  special 
case  to  be  agreed  on  between  the  parties,  out  it 
was  not  set  down  for  argument  until  after  the 
death  of  one  of  them,  against  whom  judgment 
was  ultimately  given ;  the  court  refused  to  allow 


1637 


PRA.CTICE— Parties . 


1688 


judgment  to  be  entered  nunc  pro  tunc,  at  the 
instance  of  the  successful  party,  as  the  delay  in 
setting:  down  the  special  case  could  not  be  con- 
sidered as  that  of  the  court.  Dne  d.  Taylor  v. 
Critp,  7  D.  P.  C.  684. 

But  where  a  cause  was,  by  order  of  nisi  prius, 
referred  to  a  barrister  to  state  a  special  case,  and 
the  case  was  stated  after  the  death  of  the  defen- 
dant, the  court  refused  to  set  it  aside.  JavM»  v. 
Crane.  3  D.  &  L.  661 ;  15  M.  &  W.  379 ;  15  L,  J., 
N.  S.,  Ex.  232. 

So,  where  there  were  issues  of  fact  and  of  law, 
and  after  a  verdict  for  the  plaintiff  on  the  former, 
and  a  rule  for  a  new  trial,  which  was  discharged, 
he,  in  the  same  term  in  which  the  rule  was  dis- 
charged, set  down  the  demurrer  in  the  special 
paper,  but  died  before  it  came  on  for  argument ; 
judgment  having  been  subsequently  given  for  him 
on  the  demurrer,  the  court  made  absolute  a  rule 
to  enter  up  judgment  as  of  the  term  in  which  the 
.  demurrer  was  set  down  for  argument.  Milen  v. 
Boughy  3  D.  &  L.  105. 

An  action  for  negligence  was  tried  in  the 
-sittings  out  of  term.  The  judge  directed  a  non- 
-suit  upon  the  ground  that  there  was  no  evidence 
of  n^ligence,  but  stayed  execution  until  the 
lif  fch  day  of  the  following  term,  that  the  plaintiff 
might  move  to  set  aside  the  nonsuit.  The  plaintiff 
di^  before  the  next  term.  In  that  term  a  rule 
was  obtained  by  the  defendant  to  enter  judgment 
of  nonsuit  nunc  pro  tunc,  so  that  he  might  tax 
costs  thereon ;  but  the  court,  taking  into  oon- 
isideration  the  fact  that  the  nonsuit  was  only  pro- 
visional and  subject  to  its  approval,  and  that  the 
action  abated  before  any  final  judgment  could  be 
pronounced,  discharged  the  rule.  Hemming  v. 
BatcMor,  10  L.  R.,  Ex.  54 ;  44  L.  J.,  Ex.  64 ;  33 
1..  T.  16  ;  23  W.  R.  398. 

See  also  cajfespostj  XVI.  JudoMENT  (^Date  of). 


iii.  It^  Equity. 

Upon  Beath  of  Parties.] — ^A  bill  was  dismissed 
■on  appeal  in  December,  1867.  No  steps  were 
taken  until  November,  1872,  when  an  order  nisi 
for  enrolment  was  granted,  notwithstanding  the 
time  for  enrolment  had  expired.  One  of  the 
defendants  died  in  December,  1872.  On  the  16th 
January,  1873,  the  court  ordered  an  enrolment, 
^abject  to  the  plaintiff  presenting  his  petition  to 
the  House  of  Lords  within  a  given  time.  It  was 
then  ascertained  that  by  the  death  of  another 
defendant  in  1870,  the  suit  had  become  abated, 
And  the  registrar  refused  to  draw  np  the  order. 
The  common  order  to  revive  having  been  re- 
fused, the  plaintiff  filed  a  bill  of  revivor,  to 
which  the  executors  of  one  of  the  deceased 
defendants  demurred : — Held,  that  the  court 
had  a  discretion  to  grant  a  decree  for  revivor 
after  the  time  for  enrolment  had  expired,  and 
would  exercise  it,  except  under  special  and  extra- 
ordinary ci  rcumstances  of  neglect  or  delay.  Fateh 
V.  Holland,  29  L.  T.  419. 

S.,  who  was  a  mortgage  creditor  of  a  testator, 
filed  a  creditors'  bill  against  H.,  who  was  the 
^ole  executrix  of  the  testator.  The  master  in 
liis  report  found  that  a  debt  of  12^.  12#.  was  due 
to  the  applicant  B.  on  simple  contract ;  8.  was 
paid  off,  and  all  his  interest  in  the  suit  there- 
upon ceased.  The  original  defendant  H.  was 
"dead,  leaving  W.  her  executrix.  B.  was  still 
unpaid,  and  she  applied  to  revive  the  suit 
nsninst  W.  on  an  affidavit  of  the  debt,  and  of 


service  of  notice  to  revives  the  suit  on  S. : — 
Held,  that  B.  was  entitled  to  an  order  of  re- 
vivor; but  such  order  was  to  be  obtained  by 
suggestion  and  not  on  affidavit.  Shepperd  v. 
HughM,  21  W.  R.  136. 

The  fact  of  service  of  notice  may  be  sngfgested 
in  such  a  case.    Ih. 

When  a  sole  plaintiff  dies  after  his  petition 
for  rehearing  is  before  the  Court  of  Appeal  in 
Chancery,  the  suit  can  be  revive^l  on  an  original 
motion  before  the  Court  of  Appeal.  Chadtoirk 
V.  Chadwirk,'  8  L.  R.,  Ch.  926  ;  42  L.  J.,  Ch. 
805 ;  29  L.  T.  284. 

A  testator  in  an  administration  suit  died, 
leaving  an  infant  his  sole  executor.  Thereupon 
letters  of  administration  were  granted  to  the 
guardian  of  the  infant,  for  the  use  of  the  latter, 
and  nntil  he  should  come  of  age.  Subsequently 
the  usual  order  for  administration  was  made  on 
the  summons  of  the  creditors  of  the  estate.  On 
the  infant's  attaining  majority  he  refused  to 
prove  the  will,  and  thereupon  letters  of  admi- 
nistration, with  the  will  annexed,  were  granted 
to  another  creditor  : — Held,  that  the  suit,  which 
had  thus  become  abated,  might  be  revived  by 
substituting  the  last-named  creditor  for  the 
infant's  guardian,  as  defendant.  Taylor,  In  re, 
Sewell  V.  Ransford,  27  L.  T.  816  ;  21  W.  R.  244, 

When  a  sole  plaintiff  died  leaving  six  co- 
heiresses, three  of  whom  obtained  an  order  to 
revive  against  the  other  three  and  the  defen- 
dant : — Held,  that  the  order  had  been  properly 
made,  and  a  motion  to  discharge  it  was  refused 
with  costs.  Minet  v.  Morgan,  30  L.  T.  669  ;  22 
W.  R.  674. 

When  a  sole  plaintiff  dies  before  decree,  and  a 
defendant  becomes  his  legal  personal  represen- 
tative, the  common  order  to  revive  cannot  be 
made.  Bates  v.  Bates,  13  L.  R.,  Eq.  138  ;  41 
L.  J.,  Ch.  280. 

Bill  by  two  persons,  claiming,  one  to  be  tenant 
for  life  of  an  estate,  the  other  to  be  tenant  in 
fee  (subject  to  the  first  plaintiff's  life  estate)  of 
one-third  of  the  entirety,  against  a  defendant, 
W.,  who  claimed  the  entirety  by  an  adverse 
title,  and  other  defendants  who  claimed  the 
remaining  two-thirds  under  the  same  title  as 
the  second  plaintiff,  alleging  that  W.  had  begun 
to  cut  timber  on  the  estate,  and  threatened  to 
cut  the  whole,  and  praying  that  he  might  be 
restrained.  The  first  plaintiff  died  : — Held,  that 
revivor  was  not  necessary ;  and  that  the  sur- 
viving plaintiff  had  a  sufficient  interest  in  the 
subject-matter  to  continue  the  suit.  Wilson  v, 
Wilson,  9  L,  R.,  Eq.  452  ;  18  W.  R.  801. 

When  a  suit  had  become  abated  by  the  deaths 
of  certain  parties,  and  subsequent  proceedings 
proved  defective  in  consequence  of  persons  taking 
interests  by  substitution  for  those  who  had  died, 
not  having  been  brought  before  the  court ;  a 
supplemental  order  was  made,  directing  that  the 
suit  should  be  carried  on  against  the  substituted 
parties  who  were  adults,  and  that  they  should 
be  bound  by  the  previous  proceedings.  Pillar 
V.  French,  22  L.  T.  293. 

In  a  suit  for  specific  performance  of  a  contract 
for  sale  to  a  railway  company  by  a  tenant  for 
life  of  one-third  and  owner  in  fee  of  other  two- 
thirds  of  real  estate,  after  the  cause  was  set 
down  for  hearing  on  notice  of  motion  for  decree, 
the  first  plaintiff  died.  An  order  was  made  to 
enable  the  surviving  plaintiffs  to  prosecute  the 
decree  as  if  the  tenant  in  tail  who  had  succeeded 
the  deceased  plaintiff  had  been  originallv  a  de- 
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fendant.  Williams  v.  Llaiielly  Railtoay  and 
Doclt  Company,  10  L.  R.,  Eq.  401 ;  39  L.  J.,  Ch. 
820. 

One  of  two  joint  accounting  parties  died  in- 
solvent after  the  chief  clerk's  certificate  finding 
the  amount  due  from  them  had  been  settled,  but 
before  it  was  actually  signed  : — Held,  that  an 
order  could  be  made  under  15  &  16  Vict.  c.  86, 
s.  44,  allowing  the  suit  to  proceed  without  a 
representative  of  the  deceased,  and  that  it  was 
proper  it  should  be  made.  Moore  v.  Morris^  13 
L.  R.,  Eq.  139  ;  41  L.  J.,  Ch.  161. 

A  tenant  for  life,  the  sole  plaintiff  in  an 
administration  suit,  died  after  decree,  an  arrear 
of  income  remaining  due  to  him.  He  left  a 
will,  appointing  an  executor ;  but  the  executor 
died  without  proving  the  will.  -The  court,  on 
the  application  of  one  of  the  defendants,  made 
an  order  to  revive  the  suit  against  the  others, 
without  any  representative  of  the  original  plain- 
tiff, but  without  prejudice  to  any  application  by 
a  personal  representative  of  the  original  plaintiff 
to  intervene.  Hayward  v.  Pile^  7  L.  R.,  Ch.  634  ; 
41  L.  J.,  Ch.  778  ;  26  L.  T.  900  ;  20  W.  R.  736. 

Proceedings  having  been  taken  after  a  suit 
had  become  defective  by  the  death  of  the  de- 
fendant, a  first  tenant  for  life  : — Held,  that  an 
infant,  the  second  tenant  for  life  (who  had,  by 
his  guardian,  attended  the  proceedings  under 
the  decree),  could  not  be  brought  before  the 
court  and  be  bound  by  the  proceedings  by  an 
order  under  15  &  16  Vict.  c.  86,  s.  52.  Powell  v. 
Phillips,  24  L.  T.  128  ;  19  W.  R.  662. 

Upon  Transfer  of  Interest.] — An  order  of 
revivor  may  be  obtained  on  application  of  a 
plaintiff  against  a  co-plaintiff  on  whom  the  in- 
terest of  a  defendant  has  devolved  after  an  order 
on  further  consideration.  Battison  v.  Hohson^ 
40  L.  J.,  Ch.  378  ;  24  L.  T.  57  ;  19  W.  R.  402. 

On  an  ex  parte  application  by  the  three  con- 
tinuing mortgagees  and  the  new  mortgagee,  with 
the  consent  of  the  other  original  mortgagee,  an 
Older  of  revivor  and  supplement  was  made  under 
15  &  16  Vict.  c.  86,  s.  52.  Ingham  v,  Washett, 
1 1  L.  R.,  Eq.  283  ;  40  L.  J.,  Ch.  399  ;  24  L.  T, 
55  ;  19  W.  R.  427. 

In  a  foreclosure  suit,  after  decree  for  sale,  and 
after  the  chief  clerk's  certificate,  the  plaintiffs 
transferred  the  mortgage.  On  an  ex  parte  appli- 
cation by  the  transferee  with  the  consent  of  the 
original  mortgagees,  an  order  of  revivor  and 
supplement  was  made  under  15  &  16  Vict.  c.  86, 
s.  m.  Bfhhy  V.  Naylor.  17  L.  R..  Eq.  14  ;  22 
W.  R.  62. 

Exeontor  Eetnming  and  Proving  Will.] — 
After  a  decree  made  in  an  administration  suit, 
in  which  one  executor  was  defendant,  another 
executor  returned  from  abroad  and  proved  the 
will  : — Held,  that  he  might  be  made  a  defendant 
by  supplemental  order.  Outhrie  v.  Wdlro7id, 
29  L.  T.  377  ;  22  W.  R.  723. 

TTpon  Marriage  and  Birth  of  Parties.] — A  bill 
to  revive  a  suit  which  had  become  abated  and 
defective  by  the  marriage  of  one  of  the  female 
plaintiffs  and  the  birth  of  children,  should  be  an 
original  bill  in  the  nature  of  a  supplemental  bill 
against  the  new  defendants,  and  should  allege 
the  facts  stated  in  the  original  bill,  but  against 
the  original  defendants  should  be  mere  y  a  sup- 
l^Iemental  bill.  Hildyard  v.  Field,  25  L.  T.  784; 
20  W.  R.  198. 


ITpon  Birth  of  Parties.] — After  decroe  in  an 
administration  suit  an  infant  was  bom,  who 
shortly  after  his  birth  became  interested  in  pos- 
session, and  was  a  necessary  party,  but  was,  by 
inadvertence,  overlooked.  Sales  were  made  and 
approved,  and  upon  the  investigation  of  one  of 
the  titles  the  omission  was  di^vered : — Held, 
that  it  was  not  a  case  for  revivor ;  and  a  supple- 
mental order  was  made,  that  the  proceedings 
should  be  of  the  same  force  and  effect  as  if  the 
infant  had  been  made  a  party  immediately  after 
his  birth.  Walker  v.  Walker,  9  L.  R.,  Eq.  663  ; 
21  L.  T.  201. 

After  decree  in  an  administration  sijiit  children 
were  bom  who  were  interested  in  the  estate  to  be 
administered.  Subsequently  to  their  birth,  two 
orders  were  made  in  the  suit  without  the  children 
being  brought  before  the  court : — Held,  that  the 
proceedings  which  had  taken  place  since  the 
children's  birth  could  not  be  made  binding  upon 
them  by  a  supplemental  order.  Scott  v.  Z>»x- 
comhe,  9  L.  R.,  Eq.  665 ;  39  L.  J.,  Ch.  644  ;  22 
L.  T.  640. 

After  a  decree  was  made  in  an  administration 
suit  the  number  of  a  class  interested  in  the  resi- 
due of  the  estate  of  the  testatrix  was  increased 
by  the  birth  of  a  child  of  one  of  the  tenants  for 
life.  Some  proceedings  were  taken  in  the  suit 
after  his  birth  : — Held,  that  the  infant  could  not 
be  bound  by  the  proceedings  by  means  of  the 
common  order  to  revive,  but  that  a  supplemental 
bill  must  be  filed.  Askew  v.  Rooth,  44  L.  J., 
Ch.  200 ;  31  L.  T.  819. 

An  infant  can  be  bound  by  proceedings  in  a 
suit  taken  after  his  birth,  by  obtaining  the  usual 
supplemental  order,  and  then  taking  out  a  sum- 
mons, calling  upon  the  infant  to  shew  cause  why 
he  should  not  be  bound  by  the  proceedings  taken 
after  his  birth.  Occleston  v.  Fullalore,  32  L,  T. 
428. 

When  an  infant  interested  in  an  action  is 
bom  after  decree,  an  order  may  be  obtained, 
binding  the  infant  by  all  proceedings  up  to  the 
time  of  his  birth,  and  then  a  summons  may  be 
taken  out,  calling  on  the  infant  to  shew  cause 
why  he  should  not  be  bound  by  the  proceedings 
subsequent  to  his  birth.  Scrvby  v.  Payne,  84 
L.  T,  845. 

The  provisions  of  the  15  &  16  Vict.  c.  86,  s.  61, 
extend  to  a  special  case.  Palmer  v.  Flotcer^ 
13  L.  R.,  Eq.  250 ;  41  L.  J„  Ch.  193  ;  25  L.  T. 
816  ;  20  W.  R.  174. 

Application,  how  made.] — ^An  application  to 
revive  a  suit  in  which  the  bill  has  been  dis- 
missed is  not  governed  by  15  &  16  Vict.  c.  86, 
s.  52,  but  by  the  old  practice,  and  must  be  made 
(after  a  bill  has  been  filed)  on  notice  to  the 
other  side.    Patch  v.  Ward,  28  L.  T.  260. 

A  sole  petitioner  having  died,  an  order  was 
made  ex  parte  for  her  representatives  to  cany- 
on the  petition.  Atkins,  In  re,  1  Ch.  D.  82 ; 
45  L.  J.,  Ch.  117  ;  24  W.  R.  39. 

By  whom  Obtained.] — A  person  served  with 
notice  of  decree,  who  elects  to  take  a  benefit 
under  it,  is  entitled  to  an  order  of  revivor.  Austen 
or  Austin  v.  Oilman,  26  L.  T.  129  ;  20  W.  R. 
361,  461. 

An  administration  suit  was  instituted  by  a 
trustee  of  a  will  against  the  residuary  devisees 
and  legatees,  one  of  whom  was  a  co-trustee 
with  the  plaintiff.  The  plaintiff  died  after 
decree,  and  the  suit  was  revived  by  an  origin^ 
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bill  against  the  same  parties  by  a  trostee  ap* 
pointed  in  the  place  of  the  original  plaintiff. 
The  new  plaintiff  having  died : — Held,  that  the 
suit  might  be  revived  by  the  common  order  at 
the  instance  of  one  of  the  defendants,  who  was  a 
residuary  devisee  and  legatee,  but  was  not  and 
did  not  intend  to  become  a  trustee.  Edmondsoti 
V.  Sliarp,  Dean  v.  Sharp,  12  L.  R„  Eq.  198; 
19  W.  R.  709. 

An  order  to  revive  was  made  on  the  death  of  a 
sole  plaintiff  aft^r  a  decree,  at  the  instance  of  a 
person  not  a  party,  but  who  had  leave  to  attend 
the  proceedings.    Selfe  v.  Pare,  20  W.  R.  407. 

A  petition  for  investment  in  real  estate  of  a 
fund  paid  into  court  under  the  Lands  Clauses 
Act,  presented  by  a  person  who  had  died  after 
order  obtained  on  the  petition,  but  before  it  had 
been  worked  out  in  chambers,  ordered  to  be 
revived  on  the  application  of  the  executors  of 
the  petitioner.    Toul,  In  re,  16  L.  R.,  Eq.  107. 

An  order  of  revivor  made  in  a  creditors'  suit 
at  the  instance  of  another  creditor  to  whom  the 
conduct  of  the  proceedings  had  been  given. 
Scott  V.  Maxwell,  41  L.  J.,  Ch.  600  ;  20  W.  R. 
763. 

Costs.] — ^When  a  legal  personal  representative 
of  a  party  to  a  suit,  either  during  the  original 
proceedings  before  the  court  of  first  instance,  or 
after  decree  for  the  purposes  of  appeal,  has 
elected,  and  obtained  an  order,  to  continue  the 
suit,  he  is  personally  liable  for  the  costs,  without 
prejudice  to  any  right  he  may  have  to  recover 
them  from  the  estate  which  he  represents. 
Bqvnton  v.  JBoynttm,  27  W.  R.  141 — C.  A. 
Affirmed,  4  App.  Cas.  733 ;  41  L.  T.  460  ;  27 
W.  R.  825. 

When  a  party  claims  his  costs  out  of  a  fund 
paid  into  court  in  an  old  suit,  and  a  second  suit 
is  instituted  with  respect  to  the  fund,  which  latter 
suit  afterwards  abates,  the  proper  course  for  the 
claimant  to  adopt  is  to  present  a  petition,  en- 
titled in  both  suits,  stating  the  special  facts  of 
the  case,  and  praying  relief  accordingly.  Har' 
ris  V,  Rich,  and  De  Bozat  v.  Rich,  43  L,  J.,  Ch. 
440. 


SeyiTmg  Order  for  Payment  of.] — The 


provision  abolishing  the  rule  that  there  shall 
be  no  revivor  for  costs,  contained  in  33  &  34 
Vict,  c^  28,  8. 19,  does  not  apply  where  the  abate- 
ment took  place  before  the  passing  of  the  act. 
Doggett  v.  Eastern  Counties  Railway  Company, 
6  L.  R.,  Ch.  474  ;  40  L.  J.,  Ch.  292 ;  24  L.  T.  309; 
|9  W.  R.  497. 

Upon  application  made  by  the  representative 
of  a  plaintiff,  who  predeceased  his  co-plaintiff  : 
— Held,  that  he  was  not  the  proper  person  to 
make  the  application.    Ih 
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1.  Form  and  Contents  of,  &c. 

a.   Date  and  Teste. 

By  Rules  of  Supreme  Court,  1883,  Ord.  II. 
s.  8,  ccery  writ  of  summons  shall  bear  date  on 
th^  day  on  which  the  same  sliall  be  issued,  and 
shall  be  tested  i?t  the  name  of  tlie  Lord  Chan- 
cellor, or  if  tJie  qificc  of  Lord  Chancellor  shall 
be  vaca7it,  in  the  name  oftlie  Lord  Chief  Justice 
of  England. 

Tette.] — A  writ  will  not  be  set  aside  because 
the  christian-name  of  the  chief  justice  is  mis- 
stated therein.  Folkard  v.  Eitzstubbs,  1  F. 
&  F.  376.  A  copy  tested  on  a  Sunday,  and  ser- 
vice thereof  (the  writ  being  correctly  tested), 
are  merely  irr^ular  and  waived  by  laches.  Cor- 
rail  V.  Foulkes,  5  D.  &  L.  590  ;  2  B.  C.  Rep.  262. 
See  post,  ool.  1651. 

Bate.] — If  a  defective  writ  is  resealed,  it  ought 
to  be  dated  of  the  day  of  resealing.  Xnight  v. 
Warren,  7  D.  P.  C.  663. 

A  writ  dated  on  a  Simday  is  a  nullity,  and  the 
objection  is  not  waived  by  lapse  of  time.  Ilan- 
son  r.  Shaekelton,  4  D.  P.  C.  48  ;  1  H.  &  W. 
342. 

It  is  no  'objection  to  the  service  of  a  writ 
that  it  was  not  made  until  after  the  expiration 
of  four  months  from  the  date,  provided  the 
defendant  agrees  to  accept  it  as  good  service. 
Coates  V.  Sandy,  2  Scott,  N.  R.  535  ;  9  D.  P.  C. 
381. 

A  mistake  in  the  year,  in  the  teste,  of  the  copy 
of  a  writ,  the  writ  itself  being  right,  is  a  mere 
irregularity,  which  is  waived  if  the  defendant 
does  not  come  to  the  court  before  the  time  for 
entering  an  appearance  has  elapsed.  Edwards 
V.  Collins,  5  D.  P.  C.  227  ;  2  H.  &  W.  299. 

The  court  hns  no  power  to  alter  the  date  of  a 
writ  of  summons.  Clarke  v.  Smith,  2  H.  &  N. 
753  ;  27  L.  J.,  Ex.  155. 

Where  such  an  alteration  is  made  by  a  judge, 
in  order  to  prevent  the  operation  of  the  Statute 
of  Limitations,  the  defendant  does  not  waive  the 
objection  by  appearing  to  the  writ  after  notice. 
lb.    See  post,  col.  1651. 


b.  Names  and  Desoription  of  Parties. 

Hames  of  Plaintiff!.] — If  a  name  on  the  face 
of  the  writ  is  naught  or  uncertain,  the  writ  is 
bad.  Walker  v.  Parkins,  2  D.  &  L.  982  ;  14 
L.  J.,  Q.  B.  214  ;  9  Jul*.  665. 
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Where  a  writ  described  the  plaintiff  as 
Walker  &  Co.,  and  a  judge  set  aside  the  writ 
as  irregular  'for  not  setting  out  the  names  of 
all  the  parties,  the  court  rescinded  the  order, 
for  non  constat  that  Walker  k  Co.  did  not  mean 
the  plaintifE  alone,  and  no  more  than  one  person. 
lb. 

When  an  action  has  been  brought  in  the  name 
of  a  person  who  was  dead  at  the  time  the  writ 
issued,  the  court  has  no  power  to  amend  the  writ 
by  substituting  the  name  of  his  legal  represen- 
tative. Clay  V.  Oxfirrd,  4  H.  &  C.  690 ;  36  L.  J., 
Ex.  15. 

A  variation  in  the  spelling  of  a  plaintiff's 
name  in  a  single  letter  between  the  writ  and  the 
subsequent  proceedings  is  immaterial.  Leather- 
barrow  v.  Ward^  6  Jur.  388. 

Hamas  of  Defendants.] — Every  writ  must 
have  the  full  title  of  the  action,  including  the 
names  of  all  the  defendants,  but  need  only  be 
directed  to  the  particular  defendant  or  defen- 
dants intended  to  be  served  therewith.  Traill 
V.  Porter,  1  Ir.  L.  R.,  Ch.  D.  60. 

A  writ  described  a  defendant  as  "  The  Right 
Honorable  Baron  Sufiield,"  his  true  description 
being  "  The  Right  Honorable  Edward  Vernon 
Harbord,  fiaron  Suffield.*'  The  court  refused 
to  set  aside  the  writ  on  that  ground.  WelU  v. 
iSvffield  (Lord),  5  D.  &  L.  177  ;  4  C.  B.  750. 

The  describing  in  the  writ  and  declaration  a 
party  to  the  suit  by  the  initials  only  of  his  chris- 
tian-name  must  be  treated  as  a  misnomer.  Rust 
V.  Keymedy,  4  M.  &  W.  586  ;  7  D.  P.  C.  199  ;  3 
Jur.  198. 

Where,  in  the  writ  and  declaration  in  an  action 
not  upon  a  written  instrument,  the  defendant  is 
so  described,  the  only  remedy  is  by  summons  to 
amend,  and  the  court  will  not  set  aside  the  pro- 
ceedings for  irregularity.    lb. 

Where  a  party  has  been  sued  by  a  wrong  name, 
the  title  of  the  cause  cannot  be  changed  until  an 
appearance  has  been  entered  by  him  stating  his 
true  one.  Borthwick  v.  EariTtsero/t,  5  M.  & 
W.  31  ;  7  D.  P.  C.  393  ;  3  Jur.  703. 

A  variance  in  the  name  of  a  defendant  in  a 
writ,  where  it  is  idem  sonans  yiith  the  real 
n&me,  is  not  material.  Webb  v.  Latorence,  2 
D.  P.  C.  81  ;  1  C.  &  M.  806. 

No  addition  having  been  given  to  the  defen- 
dant, either  in  the  recital  of  the  vrtit  or  in  the 
subsequent  part  of  the  declaration,  the  defen- 
dant pleaded  the  Statute  of  Additions  (1  Hen. 
5)  in  abatement,  and  prayed  judgment  of  the 
declaration.  The  court  held  the  plea  a  nullity, 
and  gave  leave  to  the  plaintiff  to  sign  judgment. 
Gray  v.  Sidiieff,  3  B.  &  P.  396. 

The  addition  of  a  defendant  need  not  be  in- 
serted. It  is  sufficient  to  state  his  residence. 
Morris  V.  Smith,  2  C,  M.  &  R.  120 ;  3  D.  P.  C. 
698  ;  5  Tyr.  623  ;  1  Gale,  103. 

Beseription  of  Defendant's  Residence.] — New- 
castle-upon-Tyne, in  the  county  of  Northumber- 
land, is  a  sufficient  description  of  a  defen- 
dant's residence  in  a  writ  since  2  &  3  Will.  4, 
c.  64,  by  schedule  0  26  of  which  New- 
castle-upon-Tyne is  made  to  comprise  certain 
townships  that  are  not  within  the  town  and 
county  of  the  town.  Rippon  v.  Dawson,  6  Bing. 
N.  C.  206  ;  7  Scott,  145  ;  7  D.  P.  C.  247 ;  1  Am. 
470. 

It  is  sufficient  if  a  defendant  is  describeil  as  of 
his  last  supposed  residence.    Norwan  v.  Winter, 


I  Scott,  251 ;  75  Bing.  N.  C.  279  ;    7  D.  P.  C.  304  ; 

I  Am.  511  ;  3  Jur.  147. 

"  Yorkshire "  is  a  good  description  of  a  defen- 
dant's residence,  although  he  resides  at  the  town 
of  Kingston-upon-HuU,  if  he  may  be  supposed  to 
be  resident  in  the  former  county.  Jelkt  v.  -f Vy, 
3  D.  P.  C.  37. 

If  a  writ  is  directed  to  A.  B.,  of  S.  in  the 
county  of  Kent,  "  but  to  be  heard  of  at  Peele's 
Coffee-house  in  the  city  of  London,"  service  of  a 
copy  in  London  is  bad,  and  will  be  set  aside, 
though  the  latter  part  of  the  description  is  cor- 
rect. Simpson  v.  liamsay,  D.  &  M.  396  ;  5  Q.  B. 
371  ;  13  L.  J.,  Q.  B.  91  ;  8  Jur.  288. 

The  copy  of  a  writ  served  on  a  defendant, 
described  lum  as  **  J.  S.,  late  of  B.,  in  the  county 
of  York,  but  now  in  the  castle  in  the  city  of 
York : ' — Held,  insufficient,  it  not  being  shewn  that 
there  was  not  a  place  called  "  the  castle  "  within 
the  city  of  York,  though  it  was  sworn  that  Y^ork 
Castle  is  in  the  county  of  York.  Balman  v. 
Sharp,  16  M.  &  W.  93  ;  16  L.  J.,  Ex.  39. 

So,  where  a  writ  described  a  defendant  aa 
"  Edmund  Garbett,  of  Wellington,  in  the  county 
of  Salop,  but  now  of  Middlesex."  Downes  v. 
Garhett,  2  D.  &  L.  945  ;  14  L.  J.,  Q.  B.  21b' ;  9 
Jur.  690. 

A  defendant's  place  of  residence  described  as 
of  "  Clapham,  in  the  county  of  Surrey,"  is  suffi- 
cient. Touhitin  V.  Rotoditch,  2  B.  C.  Rep.  89  ;  11 
Jur.  455. 

The  description  of  the  residence  of  a  defendant 
in  a  writ  is  immaterial.     Windhum  v.  I^enwiekj 

II  M.  &  W.  102 ;  2  D.,  N.  S.  783  ;  12  L.  J.,  Ex. 
183  ;  7  Jur.  401. 

Where  a  defendant  was  described  as  **  R.  S.  of 
the  city  of  London :  " — Held,  that  the  descrip- 
tion wafl  insufficient,  although  it  was  stated  in 
the  affidavits  that  some  time  before  the  issuing 
of  the  writ  he  had  abandoned  his  house,  and  had 
no  regular  place  of  abode.  Cotttm  v.  Sawyer^ 
10  M.  &  W.  328  ;  2  D.,  N.  S.  310. 

The  2  Will.  4,  c.  39,  s.  1,  required  the  actual 
or  supposed  residence  of  a  defendant  to  be 
stated  in  every  writ  of  summons  ;  but,  in  either 
case,  the  place  must  be  correctly  described^ 
King  v.  Uiphins,  2  D.  &  L.  637  ;  13  M.  &  W. 
685  ;  14  L.  J.,  Ex.  106  ;  9  Jur.  286. 

The  omission  of  the  name  of  the  county  in  the 
description  in  the  writ  of  the  defendant's 
residence,  was  merely  an  irregularity,  which  was 
waived,  if  not  made  the  subject  of  an  application 
within  a  reasonable  time.  R4fss  v.  Gandell,  6 
D.  &  L.  698  ;  7  C.  B.  766 ;  18  L.  J.,  C.  P.  224  ; 
13  Jur.  941. 

In  a  writ  against  a  company  completely  regis- 
tered under  7  &  8  Vict.  c.  110,  it  is  irregular  to 
describe  their  supposed  address  as  '*now  or  late 
carrying  on  business  in  King  William-street,  in 
the  city  of  London."  Pilbrow  v.  JPilbrow,  4 
Railw.  Cas.  683  ;  3  C.  B.  730 ;  4  D.  &  L.  450  ;  16 
L.  J.,  O.  P.  11. 

c.   Duration  of  Writ. 

By  Rules  of  Supreme  Court,  1883,  Ord.  VIII. 
r.  1,  no  original  writ  of  summon*  shall  be  in  force 
for  more  than  twelve  month*  from  the  day  of 
th^  date  thereof,  including  the  day  of  SMch 
date  ;  but  if  any  defendant  therein  named  shall 
not  have  been  served  theretvith^  ths  plaintiff  may 
apply  for  leave  to  renew  the  writ. 

A  defendant  who  has  been  served  with  a  writ 
after  it  has  expired,  should  apply  to  set  aside  the 
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writ,  and  not  treat  it  as  a  nullity.  Hemp  v. 
Warren,  3  D.  &  L.  768  ;  10  M.  &  W.  103 ;  12 
L.  J.,  Ex.  215  ;  7  Jur.  166. 

cL   Indorsements. 

Claim  againit  leparate  Estate  of  Married 
Woman — Hniband  ined  ai  Tnutee  of  Separate 
Estate.] — Where  a  plaintiff  seeks  to  enforce  a 
claim  against  the  separate  estate  of  a  married 
woman,  the  writ  should  be  indorsed  with  a 
claim  for  that  reliel  Where  the  husband  is 
sued  as  trustee  of  separate  estate  of  his  wife 
vested  in  him,  as  well  as  in  his  personal  capacity, 
the  claim  against  him  as  such  trustee  should  be 
made  expressly  in  the  indorsement.  Dixon  v. 
Dav^a?iy  8  L.  R.,  Jr.  211. 

Claim  for  Iig'imotioii.]— A  plaintiff  should 
indorse  his  writ  with  a  olaim  for  an  injunction 
or  for  a  receiver  when  the  obtaining  of  either  is 
a  substantial  object  of  his  action.  Colehimme  v. 
Coleboume,  1  Ch.  D.  690  :  45  L.  J.,  Ch.  749  :  24 
W.  R.  235. 

Amount  of  Debt  and  Costs.]— Reg.  Gen.  of  H. 
T.  2  Will.  4,  r.  11,  which  required  the  indorse- 
ment, upon  process  for  payment  of  a  debt,  of  the 
amount  of  debt  and  costs,  did  not  apply  to  actions 
qui  tam  for  penalties.  Ifobbs  v.  Yimng,  2  D.  & 
L.  474  ;  14  L.  J.,  Q.  B.  4  ;  8  Jur.  1029. 

In  an  action  to  recover  penalties  for  bribery 
under  the  Municipal  Corporations  Act,  it  is  not 
necessary  to  indorse  the  amount  of  debt  and 
costs  upon  the  writ.  Davies  v.  Lloyd,  3  M.  &  W. 
69  ,•  6  D.  P.  C.  173  ;  1  Jur.  897. 

A  stack  of  hay  was  sold  by  the  defendant  to 
the  plaintiff,  with  liberty  to  keep  it  on  the 
defendant's  premises  for  a  certain  time ;  the  hay 
was  seized  as  a  distress  before  the  expiration  of 
that  time : — Held,  that  it  was  not  necessary  to 
indorse  on  the  writ  sued  out  for  the  above  cause 
of  action,  the  amount  of  debt  and  costs.  Perry 
V.  Patcheit,  1  C,  M.  &  R.  87  ;  2  D.  P.  C.  667  ; 
4  Tyr.  925. 

An  indorsement,  that  "the  plaintiff  claims  50Z. 
for  debt,  and  — /.  for  costs,"  is  irregular,  Trus- 
Ure  V.  Whitechurchj  1  Scott,  N.  R.  415  ;  1  M.  & 
G.  426  ;  8  D.  P.  C.  837  ;  4  Jur.  722. 

An  indorsement  claiming  a  sum  for  principal 
and  interest,  should  either  state  the  amount  of 
the  interest  or  the  date  from  which  it  is  to  be 
calculated.  Bardellw,  Miller ,  6  C.  B.  733  ;  6  D. 
&  L.  721  ;  18  L.  J.,  C.  P..  249;  Fitzgerald  y. 
Evans  or  Chirtis,  6  Scott,  N.  R.  56 ;  5  M.  &  G. 
207;  2  D.,  N.  S.  916;  12  L.  J.,  C.  P.  138; 
Chapman  v.  Becke,  3  D.  &  L.  350  ;  16  L.  J., 
Q.  B.  5  ;  9  Jur.  1012. 

The  following  indorsement  is  insufficient: — 
^*The  plaintiff  claims  102Z.  hs,,  and  interest 
thereon,  at  5  per  cent,  per  annum,  from  the  31st 
of  March  (not  saying  what  March)  till  payment, 
for  debt,  and  21,  2s,  for  costs."    Ih. 

But  it  is  not  necessary  to 'state  the  rate  of 
interest  demanded ;  it  will  be  intended  to  be  hi, 
per  cent.    Allen  v.  Bvssey,  4  D.  &  L.  430. 

A  writ  indorsed  in  this  form — "  the  plaintiff 
claims  601,  for  debt,  with  interest  from  the  25th 
of  May  last,  and  21,  for  costs,"  is  regular. 
Sealey  v,  Seame,  3  D.  P.  C.  196. 

The  objection  is  waived  by  omitting  to  apply 
to  set  aside  the  writ  in  time.  Fryer  v.  Smith, 
1  D.  &  L.  76  ;  6  Scott,  N.  R.  658  ;  12  L.  J.,  C.  P. 
223  ;  7  Jur.  973. 


The  form  of  indorsement  prescribed  by  the 
Summary  Procedure  on  the  Bills  of  Exchange 
Act  (18  &  19  Vict.  c.  67),  may  te  altered  by 
inserting  a  claim  for  costs,  and  the  blank  before 
"days  '  may  be  filled  up  with  "four."  •  Robin-' 
Sony.  Cotterell,  11  Ex.  476  ;  25  L.  J.,  Ex.  3. 

Indorsement  and  Notice  in  Lieu  is  eqnlTalent 
to  a  Pleading — Demurrer.]— A  writ  specially  in- 
dorsed in  lieu  of  a  statement  of  claim  is  equiva- 
lent to  an  ordinary  pleading.  Mobertso-n  v. 
Howard,  3  C.  P.  D.  280 ;  47  L.  J.,  C.  P.  480 ; 
38  L.  T.  715  ;  26  W.  R.  683. 

Therefore,  where  a  plaintiff  specially  indoi-scd 
his  writ  with  a  claim  shewing  no  cause  of  action, 
and  gave  notice  under  Ord.  XXI.  r.  4,  that  the 
special  indorsement  was  the  statement  of  claim, 
the  defendant  was  allowed  to  demur.    Ih, 

e.   Sj>ecial  Indorsement. 

Indorsement  snffioient  under  Common  Law 
Frocednre  Act,  1862,  s.  26.]  — Per  Bramwell, 
L.  J, : — Any  special  indorsement  that  would, 
have  been  sufficient  under  the  Common  Law 
Procedure  Act,  1852,  s.  25,  is  sufficient  under 
r.  6  of  Ord.  111.  and  Ord.  XIV.  Aston  v,  Hur- 
witz,  41  L.  T.  521— C.  A. 

Claim  for  Balanee  of  Account  for  Fnrcliase 
of  Shares,  **an  Account  of  which  has  been 
Rendered.'^] — ^A  writ  was  indorsed  with  a  claim 
for  a  certain  sum,  being  balance  due  for  money 
paid .  for  purchase  of  shares  between  certain 
dates,  "an  account  of  which  has  been  ren- 
dered : " — Held,  a  sufficient  special  indorsement 
under  r.  6  of  Ord.  111.,  to  empower  the  court  to 
allow  judgment  to  be  signed,  or  give  leave  to 
defend  under  Ord.  XIV.    lb. 

Contribution— Bills  of  Exchange.]— A  writ  in 
an  action  was  indorsed  as  follows : — **  The  plain- 
tiff's claim  is  399/.  9«.  Id,,  the  defendant's  share 
or  contribution  to  the  payment  of  certain  bills 
of  exchange  and  promissory  notes  on  which  he 
and  the  plaintiff  were  jointly  liable,  and  which 
bills  and  notes  have  been  taken  up  by  the  plain- 
tiff :" — Held,  that  this  indorsement  did  not  con- 
stitute a  good  "special  indorsement"  under  Ord, 
III.  r.  6,  and  therefore  the  judgment  which  had 
been  signed  under  Ord.  XIV.  r.  1,  must  be  set 
aside.  Walker  v.  Hicks,  3  Q.  B.  D.  8  ;  47  L.  J.. 
Q.  B.  27  ;  37  L.  T.  529  ;  26  W.  R.  113. 

Goods  Sold.] — To  obtain  leave  to  sign  final 
judgment  under  Ord.  XIV.,  the  writ  must  be 
specially  indorsed  with  the  particulars  of  the 
plaintiff's  claim  ;  and  where  the  action  is  for 
the  price  of  goods  sold,  the  dates  and  amounts 
of  the  consignments  or  supplies  should  be  given. 
Parpaite  JfHres  v.  I>ickinson,  38  L.  T.  178 ;  26 
W.  R.  479. 

A  writ  was  indorsed,  "  The  plaintiffs'  claim  is 
2,323/.  4«.  Id.,  being  75  per  cent,  of  the  invoice 
price  of  goods  supplied  by  the  plaintiffs  to  the 
defendant  under  an  agreement  entered  into  be- 
tween the  plaintiffs  and  the  defendant,  in  or 
about  March,  1877,  whereby  the  plaintiffs  agreed 
to  consign  the  goods  to  the  defendant  for  fur- 
ther consignment  by  the  defendant  to  Australia, 
the  75  per  cent,  to  be  paid  by  the  defendant  in 
cash  on  receipt  of  the  goods  : " — Held,  that  this 
was  insufficient  to  enable  the  plaintiffs  to  sign 
final  judgment  under  Ord.  XIV.    lb. 
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*<To  Goods "  — Credit  for  Bonk  Draft  re- 
turned.]— A  special  indorsement  on  a  writ  of 
sammons  claimed  49/.,  and  stated  the  particulars 
with  dates  and  amounts  to  be  ^*  To  goods ; "  it 
also  contained  an  item  for  "  Bank  draft  re- 
turned," which  was  entered  both  on  the  debit 
and  credit  side  of  the  particulars,  and  it  fur- 
ther contained  a  sum  for  ^*  notary  charges  on 
same  : " — Held,  a  -sufficient  indorsement  under 
r.  6  of  Ord.  III.,  to  entitle  the  plaintiff  to  sign 
judgment  under  r.  1  of  Ord.  A.IV.  Smith  v. 
Wilson,  6  C.  P.  D.  25 ;  49  L.  J.,  C.  P.  96 ;  41 
L.  T.  433 ;  28  W.  R.  57— C.  A.  Affirming  4  C. 
P.  D.  892. 

Bill!  of  Exehange-^Expeniee  of  Foting.] — 

Where  the  special  indorsement  on  a  writ  of 
summons  included  an  item  for  the  expenses 
of  noting  a  dishonoured  promissory  note,  the 
court  revised  to  give  the  plaintiff  liberty  to 
sign  final  judgment  under  r.  1,  Ord.  XIII.  Shelly 
V*  McKennay  6  L.  B.,  Ir.  24.  But  see  preceding 
and  following  cases, 

Aooonnt   Stated  —  Charge   for   Hotiiig 

Biihonotired  Bill.^ — The  particulars  in  the  in- 
dorsement of  a  wnt  for  the  balance  claimed  to 
be  due  on  an  account  stated  included  a  sum  of 
2s.  6d,  for  noting  a  dishonoured  bill  of  exchange. 
On  a  motion  to  mark  final  judgment  under  Ord. 
XIII.  r.  1,  it  appeared  that  the  defendant  had 
made  an  arrangement  in  bankruptcy  for  a  com- 
position, payable  by  instalments  and  secured  by 
his  promissory  notes,  and  that  the  amount  ascer- 
tained as  due  to  the  plaintiff  in  the  arrange- 
ment matter  included  the  charge  for  noting 
mentioned  in  the  indorsement  on  the  writ ;  the 
composition  payable  to  them  being  calculated 
accordingly,  and  composition  notes  passed  to 
them  for  it,  and  the  notes  not  being  paid,  the 
plaintiffs  now  sued  for  their  original  debt : — 
Held,  that  the  plaintiffs*  claim  was  for  a  liqui- 
dated demand,  and  that  they  were  entitled  to 
mark  judgment.  Xorthcrn  iBank  v.  Chapman, 
6  L.  B.,  Ir.  26. 

Claim  for  Iignnetion  and  Money  Beoeived.] — 

The  plaintiff,  a  barrister,  issued  his  writ  on  the 
30th  August,  1879,  indorsed  for  an  injunction 
and  other  relief,  and  for  payment  of  a  sum  of 
1,000/.  alleged  to  have  been  received  by  the  de- 
fendant as  his  solicitor.  On  the  12th  December, 
1879,  the  plaintiff  was  ordered  to  deliver  a  state- 
ment of  claim  on  or  before  the  12th  January. 
On  the  10th  January  he  delivered  a  statement 
of  claim  in  person  ;  on  the  12th,  his  solicitor,  who 
had  been  tnat  day  served  with  a  summons  to 
set  aside  the  statement  of  claim  for  irregularity, 
delivered  a  notice  that  his  claim  app^ired  by 
the  indorsement  on  the  writ  in  the  form  pre- 
scribed by  Ord.  XXI.  r.  4  : — Held,  that  the  writ 
was  not  specially  indorsed  within  the  meaning 
of  Ord.  III.  r.  6,  and  the  statement  of  claim 
delivered  by  the  solicitor  must  be  set  aside. 
Yeatman  v.  Snow,  42  L.  T.  602  ;  28  W.  B.  674. 

Part   Liquidated  — Part   Unliquidated.]  — A 

writ  cannot  be  specially  indorsed  for  a  demand 
partly  liquidated  and  partly  unliquidated.  Rogers 
V.  Ilunt,  10  Ex.  474 ;  24  L.  J.,  Ex,  23  ;  18  Jur. 
108. 

Intereit] — ^A  provision  enabling  a  plaintiff  to 
make  on  the  writ  a  special  indorsement  of  his 


claim,  with  interest,  is  not  confined  to  cases  in 
which  interest  is  payable  by  contract,  express  or 
implied.  Rodway  v.  Lucas,  10  Ex.  667 ;  24  L.  J., 
Ex.  166  ;  1  Jur.,  N.  S.  311,  429. 

Therefore  where  a  plaintiff  claimed  interest 
on  an  I  0  U,  and,  in  default  of  appearance, 
signed  judgment: — Held,  that  the  judgment 
wafl  regular.    lb. 

In  &il  cases,  except  actions  on  bills  of  ex- 
change and  promissory  notes,  if  a  party  not 
entitled  to  interest  under  an  express  or  implied 
contract  claims  it  by  special  indorsement  on  the 
writ,  in  order  to  gain  an  improper  advantage, 
and  in  default  of  appearance  signs  judgment  for 
a  larger  sum  than  ne  is  entided  to,  the  court 
will  set  aside  the  judgment  and  make  the 
attorney  pay  the  costs.    lb. 

Action  on  Jadgment] — When  an  action  is 
brought  on  a  judgment,  the  particulars  of  the 
claim  may  be  indorsed  on  the  writ,  for  it  is  a 
debt  or  a  claim  in  the  nature  of  a  debt.  Hod- 
soil  V.  Baxter,  El.,  Bl.  &  El.  884  ;  28  L.  J.,  Q.  B. 
61  ;  4  Jur.,  N.  8.  666— Ex.  Ch. 

f.  Solicitor' ■  Address. 

What  Bnffieient  ]— A  writ  was  indorsed, ''  This 
writ  was  issued  by  T.  W.  G.,  of  Hereford,  whose 
address  for  service  is  T.  W.  G.,  care  of  T.  W.  ^ 
Son,  11,  Bedford-row,  W.  C. : — Held,  a  suflScient 
indorsement  under  Ord.  IV.  r.  3a.  Smith  v. 
Bobbin,  3  Ex.  D.  338  ;  47  L.  J.,  Ex.  65  ;  37 
L.  T.  777  ;  26  W.  B.  59— C.  A. 

Before  15  &  16  Vict.  c.  76,  s.  6,  a  writ  was  in- 
dorsed, **  This  writ  was  issued  by  A.  and  B.,  of, 
&c.,  agents  for  J.  T.  of  the  city  of  Exeter,  of  the 
county  of  Devon,  the  plaintiff  within  named.** 
The  court  set  aside  the  copy  and  the  service  for 
irregidarity,  as  it  did  not  appear  to  be  issued 
either  by  the  plaintiff  in  person  or  by  an  attorney 
for  him.  Toby  v.  Hancock,  4  D.  &  L.  385  ;  I 
B.  C.  Bep.  207  ;  16  L.  J.,  Q.  B.  33. 

An  attorney  suing  in  person  may  indorse  the 
writ  thus : — "  This  writ  was  issued  in  person  by 
the  within-named  A.  B.,  who  resides  at,"  &c., 
naming  his  place  of  business,  though  it  is  not 
the  place  where  he  sleeps.  AblHt  v.  Basham,  5 
Bl.  &  Bl.  1019  ;  26  L.  J.,  Q.  B.  230 ;  2  Jur.,  N.  S. 
285. 

A  writ  indorsed  with  the  name  of  the  firm  of 
the  attorney  used  in  carrying  on  the  business  is 
sufficient,  though  only  one  of  them  is  alive  and 
an  attorney.  Hartley  v.  Rodenhurst,  4  D.  P.  C. 
748. 

The  county  in  which  the  attorney  by  whom 
the  process  is  issued  resides  need  not  be  stated 
in  the  indorsement,  nor  is  it  necessary  that  the 
indorsement  should  be  dated.  Bosler  or  Border 
V.  Levi,  1  Scott,  270  ;  3  D.  P.  C.  150  ;  1  Bing. 
N.  C.  363  ;  S,  P.,  Youltan  v.  Hall,  4  M.  &  W, 
583  ;  7  D.  P.  C.  175. 

"No.  2,  Clifford's  Inn-passage,  Fleet-street, 
in. the  city  of  London,"  without  mentioning  the 
parish,  is  a  sufficient  indorsement  of  the  attor- 
ney's residence.  Ardeti  v.  Garry,  or  Jones,  2 
Scott,  186 ;  4  D.  P.  C.  120  ;  1  Hodges,  197. 

But "  Southampton-buildings"  is  an  insufficient 
description.    Rust  v.  Chine,  3  D.  P.  C.  565. 

Where  the  indorsement  was,  "  This  writ  was 
issued  by,  &c.,  attorney  for  the  said  plaintiffs.'* 
instead  of  "  attorney  for  the  said  A.  B. : " — Held, 
good.  Hennah  v.  Whyman,  2  C,  M.  &  B.  239  ; 
3  D.  P.  C.  673  ;  1  Gale,  105  ;  5  Tyr.  792. 
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A  writ  indorsed  "  M.  &  Co.,  agents  for  S,,"  ^vith- 
out  specifying  the  christian  names,  is  sufficient. 
Picknuin  t.  CollU,  3  D.  P.  C.  429. 

The  residence  of  an  attorney  is  sufficiently 
described  by  "Gray's  Inn,  London."  Engle- 
heart  V.  Eyre,  2  D.  P.  C.  145  ;  S,  P,,  Jelks  v. 
i-Vy,  3  D.  P.  C.  37  ;  King  v.  Monkhou^Cy  2  D.  P. 
C.  221  ;  2  C.  &  M.  314. 

And  the  name  of  the  attorney  suing  it  out  is 
sufficiently  stated  by  indorsing  the  name  of  the 
iirm  to  which  he  belongs.    lb. 

An  attorney  suing  out  process  in  a  cause  in 
which  he  is  plaintiff,  need  not  indorse  thereon 
his  name  and  place  of  abode.  If  a  m  ilton  ▼.  Janes, 
4  M.  &  P.  523. 

g*  Copy  of  Writ. 

When  the  copy  of  a  writ  was  indorsed  **  This 

writ  was  issued  by  A.  B.,  of,  &c.,  attorney  for  the 

«aid  — '-"  without  mentioning  whom,  the  court 

set  aside  the  copy  and  service  for  irregularity. 

Ward  V.  Lloyd,  9  D.  P.  C.  213. 

The  court  refused  to  set  aside  the  copy  of  a 
writ,  because  the  word  "  plaintiff  "  was  used  in 
the  indorsement  on  the  back  of  the  writ,  Instead 
of  his  name.  Hannah  y.  Wynian,  3  D.  P.  G. 
673  ;  2  C,  M.  &  B.  239  ;  1  Gale,  105. 

When  in  the  copy  of  the  writ  served  on  the 
defendant  the  letter  "s"  was  omitted  in  the 
word  "  she  : " — Held,  to  be  immaterial,  as  it 
could  not  mislead.  Sutton  v.  Buryest,  1  C,  M. 
&  R.  770 ;  3  D.  P.  C.  489 ;  6  Tyr.  320 ;  1  Gale, 
17. 

A  copy  of  a  writ  served  upon  a  defendant,  and 
not  having  the  indorsement  of  the  memoran- 
dum of  the  time  of  service,  is  irregular.  Day 
V.  Holly,  2  D.,  N.  S.  974  ;  12  L.  J.,  Q.  B.  295  ;  7 
Jut.  534  ;  S,  P.,  Patterton  or  Paterson  v.  Busby, 
o  M.  &  W.  521  ;  7  D.  P.  C.  868. 

h.  DisoloBi&re  by  Solicitor. 

By  Rules  of  Supreme  Court,  1883,  Ord.  VII. 
r.  1,  Every  solicitor  whose  name  shall  be  indorsed 
on  any  writ  of  summons  shall,  on  denmnd  in 
writing,  made  by  or  on  behalf  of  any  defendant, 
toho  has  been  served  tlierewith  or  has  appeared 
thereto, declare  forthwith,  in  writing,w1iethersueh 
writ  has  beenissved  by  him  or  with  his  authority 
or  privity  ;  and  if  sueh  solicitor  shall  declare 
that  tJie  writ  was  not  issued  by  him,  or  with  his 
authority  or  privity,  all  proceedings  upon  the 
same  shall  be  stayed,  and  no  further  proceedings 
shall  be  taken  thereupon  without  leave  of  the 
court  or  a  judge. 

An  order  by  a  judge  ''  that  the  plaintiff's  at- 
torney do  forthwith  declare  in  writing  to  the 
defendant's  attorney  or  agent,  the  profession, 
occupation  or  quality,  and  place  of  abc)de  of  the 
plaintiff,  and  that  after  five  days  all  further  pro- 
ceedings be  stayed  until  such  delivery,"  is  not  a 
good  order  within  s.  7  of  15  &  16  Vict.  c.  76. 
Malpa^  V.  Mudd,  3  H.  &  N.  246  j  27  L.  J,,  Ex. 
367. 

The  order  not  being  complied  with,  the  court 
refused  to  attach  the  attorney  for  contempt, 
such  order  not  being  good  under  the  statute, 
and  if  made  under  the  common  law  jurisdiction 
of  the  courts,  it  required  to  be  made  a  rule  of 
court.     lb. 

In  an  action  for  penalties,  where  a  description 
and  address  of  the  plaintiff  had  been  given,  in 
pretended  compliance  with  a  judge's  order,  stay- 


ing proceedings  until  the  address  and  occupa- 
tion were  furnished,  which,  after  verdict,  was 
discovered  to  be  false,  and  to  have  been  given 
fraudulently,  the  court  refused  to  stay  or  set 
aside  the  proceedings,  there  being  no  real  preju- 
dice to  the  defendant ;  but  held,  that  the  parties 
who  were  guilty  of  the  fraud,  had  committed  a 
contempt  of  court,  and  might  be  punished  for 
the  offence.  Smith  v.  Bo7id,l\  M.  k  W.  326  ;  1 
D.  &  L.  287  ;  12  L.  J.,  Ex.  343. 

Semble,  that  a  plaintiff  who  wilfully  caused  his 
attorney  to  deliver  a  false  address,  the  attorney 
having  been  required  by  a  judge's  order,  under 
2  Will.  4,  c.  39,  s.  17,  to  declare  the  place  of  the 
plaintiff's  abode,  was  guilty  of  a  contempt  of 
court,  and  liable  to  be  punished  by  attachment. 
Smith  y.  Bond,  13  M.  &  W.  594  ;  2  D.  &  L.  460  ; 
14L.  J.,  Ex.il4;  9  Jur.  20. 

After  plea  pleaded,  the  court  refused  to  order 
particulars  of  the  residence  of  the  plaintiff  to  be 
furnished  by  her  attorney,  where  it  appeared 
that  the  object  of  the  application  was  to  arrest 
her  on  a  criminal  charge.  Harris  v.  Holler,  7 
D.  &  L.  319  ;  19  L.  J.,  Q.  B.  62. 

But  it  is  no  answer  to  an  application  for  the 
address  of  the  plaintfff  that  the  defendant  makes 
it  for  the  purpose  of  enabling  him  to  enforce 
against  the  plaintiff  an  attachment  out  of  the 
court  of  Chancery  for  nonpayment  of  costs  in  a 
suit  there.  Cox  v.  Beckett,  18  C.  B.,  N.  S.  239  ; 
34  L.  J.,  C.  P.  125  J  11  Jur.,  N.  S.  88  ;  11  L.  T. 
629. 

In  a  joint  action  for  a  libel  by  three,  the 
defendant  may  call  on  the  attorney  of  one  of 
them  for  an  account  of  the  residence  or  occupa- 
tion of  the  others.  Wort  on  v.  Smith,  6  Moore, 
110. 

So,  in  trespass  for  an  assault,  the  court  com- 
pelled the  plaintiff  to  disclose  his  proper  addition 
and  place  of  residence  to  the  defendants,  his 
identity  being  material  to  their  defence  at  the 
trial.  Johnson  v.  Birley,  5  B.  &  A.  540  ;  1  D.  & 
R.  174. 

A  plaintiff  being  called  upon  for  his  place  of 
residence,  gave  "Peele's  Coffee-house,  Fleet- 
street  :" — Held,  not  sufficient,  and  proceedings 
were  stayed  till  he  gave  a  better  place  of  residence. 
Hodson  V  Gamble,  3  D.  P.  C.  174. 

An  attorney  who  gives  a  false  residence  of  his 
client,  without  using  proper  means  to  ascertain 
whether  it  is  correct  or  not,  subjects  himself  to 
the  costs  which  may  be  occasioned  by  moving  for 
an  attachment  against  him  ;  but  he  is  not  liable 
to  pay  the  costs  of  the  action,  if  he  is  bon& 
fide  unable,  after  proper  inquiry,  to  give  his 
client's  residence,  JS^eale  v.  Ilolden,  3  D.  P.  C. 
493. 

Where  an  infant  sues  by  guardian,  her  attorney 
is  bound,  on  motion,  to  give  notice  of  the  guar- 
dian's place  of  abode.  Tomlin  v.  Brookes,  1  Wils. 
246. 

Where  a  defendant  pleaded  in  abatement,  that 
others  were  jointly  liable  with  himself,  and  the 
plaintiff  applied  to  the  defendant's  attorney  to 
give  the  places  of  abode  and  additions  of  those 
persons,  which  he  refused  to  do  unless  the 
action  was  discontinued  : — Held,  that  if  the  de- 
fendant refused  to  deliver  such  particulars,  the 
plea  might  be  set  aside.  Taylor  v.  Harris,  4  B. 
&  A.  93. 

The  court  will  not,  after  verdict,  compel  an 
attorney  to  discover  his  client's  place  of  abode. 
Hooper  v.  Harcourt,  1  H.  Bl.  534. 
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i.  Amendment  of  Writ. 


Error  in  Bate  of  Teste.]— The  plaintiffs, 
in  an  action  for  goods  supplied,  issued  a  specially- 
indorsed  writ  against  the  defendant.  The  goods 
were  supplied  during  and  after  the  month  of 
July,  1882.  The  copy  of  the  writ  served  on  the 
defendant  was  accurate  in  all  respects  except 
that  in  the  teste,  the  year  was  thus  given, 
"  one  thousand  eight  hundred  and  eighty,*'  instead 
of  "  eighty-two."  In  default  of  appearance  the 
plaintiffs  signed  final  judgment  under  Ord.  XV. 
r.  1.  The  defendant  afterwards  applied  to  set 
the  judgment  aside  on  the  ground  that  the 
teste  of  a  writ  was  a  material  part  of  it,  and 
any  error  in  it  would  be  fatal  to  its  validity  ; 
and  that  the  affidavit  of  service  by  the  solicitor's 
clerk  who  served  it,  was  false.  The  registrar 
and  the  judge  at  chambers  before  whom  the 
application  was  made  both  refused  to  set  the 
judgment  aside.  The  defendant  appealed: — 
Held,  that  the  affidavit  of  service  by  the  clerk 
was  not  a  false  one,  and  that  the  mistake  in  the 
teste  of  the  writ  was  a  mere  imperfection, 
and  not  a  fatal  error  prejudicing  the  defendant, 
who  therefore  was  not  entitled  to  have  the  judg- 
ment against  him  set  aside.  M'esjfon  v.  Stalker, 
47  L.  T.  444. 

Error  in  Teste.] — ^A  writ  of  summons  issued 
in  an  action  corresponded  in  all  respects  with 
the  form  prescribed  by  the  Judicature  Act  and 
General  Orders,  except  that,  although  issued  in 
1882,  it  purported  to  be  tested  by  the  "  Right 
Honourable  Hugh  M'Calmont,  Earl  Cairns,  Lord 
High  Chancellor  of  Great  Britain  :  " — Held,  on 
motion  to  dismiss  the  action,  that  the  inaccuracnr 
must  be  considered  as  a  clerical  error  which 
the  judge  had  power  under  Ord.  XXVII.  r. 
11,  to  set  right  by  giving  leave  to  amend. 
Pleasants  v.  JEast  Dereham  Local  Board,  47 
L.  T.  439. 

The  teste  of  a  writ,  if  irregular  in  naming  a 
late  chief  baron,  instead  of  an  existing  chief 
baron,  might  be  amended,  even  aft^r  a  rule  to 
set  it  aside  upon  that  ground.  Wakeling  v. 
Watsim,  1  C.  &  J.  467  ;  1  Tyr.  377. 

To  Introdnoe  a  Hew  Cause  of  Aotion.] — In 

amending  a  statement  of  claim  without  leave, 
Tinder  Ord.  XXVI.  r.  1,  a  plaintiff  is  not  justified 
in  adding  a  new  and  distinct  cause  of  action  un- 
covered by  the  indorsement  of  the  writ  of  sum- 
mons ;  and  such  an  amendment  is  liable  to  be 
set  aside.  Where  it  becomes  necessary  to  make 
an  amendment  of  this  nature,  the  plaintiff  should 
first  obtain  leave  (on  notice  to  the  defendant)  to 
amend  the  writ  of  summons.  Large  v.  Large 
(W.  N.  1877,  198)  and  Johnson  v.  Palmer  (4  C. 
r.  D.  268)  observed  on.  Moore  v.  Alwill,  8  L.  R., 
It.  245. 

Power  of  Conrt  to  amend  Writ  by  striking  out 
Unliqnidated  Demand.] — Where  a  writ  of  sum- 
mons was  indorsed  with  admittedly  liquidated 
demands,  and  also  with  a  small  sum  which  the 
defendant  alleged  was  in  the  nature  of  an  un- 
liquidated claim  : — Held,  that  the  court  had 
power  to  amend  the  writ,  by  striking  out  the 
amount  of  the  alleged  unliquidated  demand,  and 
to  give  final  judgment  under  Ord.  XIII.  r.  1,  for 
the  balance.  Rolrinson  v,  Malston,  8  L.  R.,  Ir. 
26— C.  A. 


Affidavit  in  Support— Cross-examination  upon. 
Affidavit.] — A  plaintiff  had  taken  out  a  summons 
before  the  chief  clerk  for  leave  to  amend  his 
writ  and  statement  of  claim  so  as  to  introdnoe 
matters  which  had  arisen  subsequently  to  the 
issue  of  the  writ : — Held,  that  no  affidavit  waa 
necessary,  and  cross-examination  by  the  defen- 
dant on  such  an  affidavit  was  irregular.  Cony^ 
heare  v.  Lewis,  44  L.  T.  242  ;  29  W.  R.  391. 

Before  15  ft  16  Viot.  o.  76.  ]— Since  3  &  4  Will. 
4,  c.  42,  s.  11,  a  plaintiff  who  sues  out  a  writ 
against  a  person  by  a  wrong  christian  name,  is 
himself  at  liberty  to  correct  the  misnomer,  and 
is  not  bound  to  enter  the  appearance  and  declare 
against  the  defendant,  by  the  name  in  which  he 
originally  sued  him  in  the  "writ.  Hobsan  v. 
Wadsworth,  8  D.  P.  C.  601  ;  4  Jur.  746. 

Semble,  that  the  11th  and  12th  sections  of  the 
3  &  4  Will.  4,  c.  42,  apply  only  to  the  case  of  a 
misnomer  of  a  defendant.  Lindsey  v.  Wells,  4 
Scott,  471  ;  3  Ring.  N.  C.  77  ;  3  Hodges,  97  ;  5 
D.  P.  C.  618. 

The  court  would  not  permit  a  writ  of  summons 
to  be  amended,  unless  it  appeared  that  the  plain- 
tiff's remedy  would  otherwise  be  entirely  lost. 
Partridge  v.  Wellbank,  5  D.  P.  C.  93 ;  1  M.  & 
W.  316  ;  S,  />.,  Eccles  v.  Cole,  8  M.  &  W.  537  ;  1 
D.,  N.  S.  34. 

The  copy  of  a  writ  could  not  be  amended  after 
service,  as  the  courts  had  no  power  over  the  copy. 
Byfield  v.  Street,  10  Ring.  227 ;  3  M.  &  Scott, 
407. 

A  plaintiff  could  not  alter  his  writ  after  ser- 
vice ;  and  a  notice  not  to  appear  to  the  copy  of 
the  writ  first  served  did  not  cure  the  defect. 
Glenns  v.  Wilks,  4  D.  P.  C.  322. 

There  were  only  two  cases  in  which  a  writ  of 
summons  was  allowed  to  be  amended  :  one  where 
the  Statute  of  Limitations  would  otherwise  have 
operated  as  a  bar ;  the  other  where  there  had 
been  a  clerical  error  in  the  writ.  Green  v, 
Kettleby,  8  D.  P.  C.  783  ;  6  M.  &  W.  731  ;  4  Jur. 
725. 

A  writ  of  summons  might  be  amended  so  as  to 
render  it  conformable  to  the  praecipe  on  which  it 
was  founded.  Kirk  v.  Doll^,  8  I).  P.  C.  766  ;  6 
M.  &  W.  636  ;  4  Jur.  610. 

A  writ  and  other  proceedings  against  the  in- 
habitants of  the  "  hundred  of  S."  were  amended 
by  inserting  **  borough  of  S."  instead,  where  the 
time  for  commencing  a  fresh  action  against 
them  for  felonious  injury  to  property  by  rioters 
under  7  &  8  Geo.  4,  c.  3,  had  expired.  Lfortan  v. 
Stamford,  2  D.  P.  C.  96 ;  1  C.  &  M.  773  ;  3  Tyr. 
869. 

To  avoid  Btatnte  of  Limitations.] — The  court 
will  not  make  an  alteration  in  the  date  of  the 
teste  of  a  writ  of  summons,  which  will  have  the 
effect  of  depriving  the  defendant  of  his  defence 
under  the  Statute  of  Limitations.  Campbell  v. 
Smart,  5  C.  B.  196  ;  17  L.  J.,  C.  P.  63  ;  11  Jur. 
1018. 

Nor  alter  the  date  of  a  writ  of  summons 
after  it  has  been  once  issued,  so  as  to  save  the 
Statute  of  Limitations,  even  in  the  case  of  a 
mistake.  Clark  v.  Smith,  2  H.  &  N.  753  ;  27 
L.  J.,  Ejx.  155. 

The  indorsement  on  a  plories  writ,  one  of  a  set 
issued  to  prevent  a  claim  being  barred  by  the 
Statute  of  Limitations,  and  on  a  copy  of  it  served, 
erroneously  represented  the  date  of  the  issue  of 
the  first  writ.    Afterwards  the  15  &  16  Vict,  c 
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76,  passed.  The  court,  after  the  Statute  of  Limi- 
tations had  run,  amended  the  indorsement  on  the 
writ,  by  virtue  of  16  &  16  Vict.  c.  76,  s.  222,  but 
declined  to  amend  the  indorsement  on  the  copy 
served.  Conmh  v.  Hockm,  1  El.  &  Bl.  602  ;  22 
L.  J.,  Q.  B.  142  ;  17  Jur.  1049. 

Returnable  on  dies  non.] — ^A  writ  returnable 
on  a  dies  non  w^as  void,  and  could  not  be 
amended.    Kefiwo-rthy  v.  Peppiaty  4  B.  &  A.  288. 

Action  on  Bill  of  Ezehange.J — ^A  writ  issued, 
under  the  Bills  of  Exchange  Act,  18  &  19  Vict. 
c.  67,  in  a  case  which  was  not  within  the  act — 
the  bill  or  note  having  become  due  and  payable 
more  than  six  months  before— may,  by  virtue  of 
6.  222  of  the  Common  Law  Procedure  Act  of  1852, 
be  amended  by  turning  it  into  a  writ  under  the 
latter  act.  Leigh  v.  Baker,  2  C.  B.,  N.  S.  367  ; 
26  L.  J.,  C.  P.  220  ;  3  Jur.,  N.  S.  668. 

A  wiit  issued  under  the  Bills  of  Exchange  Act 
of  1855,  by  indorsee  against  maker  of  a  note, 
omitted  the  maker's  name  in  the  copy  of  the 
note  indorsed  upon  it.  Upon  motion  by  the  de- 
fendant to  set  aside  the  copy  of  the  writ  and  the 
service  and  all  subsequent  proceedings,  for  this 
omission,  the  court  ordered  the  writ  and  copy 
to  be  amended,  and  the  service  to  stand  good, 
the  plaintiff  undertaking  to  pay  the  costs  of  the 
application.  Knight  v.  Pocock,  17  C.  B.  177  j  26 
L.  J.,  C.  P.  31  ;  1  Jur.,  N.  S.  1022. 

j.  Irreffularity. 

When  Application  to  let-aside  should  be 
made.] — Where  there  appears  to  have  been  a 
delay  of  more  than  eight  days  before  moving  to 
set  aside  proceedings  for  irreg^ularity,  the  defen- 
daitt  must  clearly  explain  the  delay,  otherwise 
the  presumption  wiU  be  against  him.  Herbert 
V.  JJarhy,  4  D.  P.  C.  726. 

Where  on  the  eighth  day  after  the  service  of  a 
copy  of  a  writ,  such  eighth  day  being  before  the 
first  day  of  term,  an  application  was  made  in 
court  to  set  aside  the  service,  on  the  ground  of 
irregularity : — Held,  that  the  motion  w^as  regular, 
and  that  the  defendant  was  not  bound  to  have 
gone  to  chambers  in  the  intervening  period. 
J)ay  V.  Ifolly,  2  D.,  N.  S.  974 ;  12  L.  J.,  Q.  B. 
296  ;  7  Jur.  534. 

An  application  to  set  aside  a  writ  issued  under 
the  Bills  of  Exchange  Act,  1856,  18  &  19  Vict. 
C.67,  for  irregularity, is  not  too  late  if  made  within 
the  time  limited  for  obtaining  an  order  to  appear. 
Mokinsm  v.  Cottrell,  11  Ex.  476  ;  25  L.  J., 
Ex.3. 

A  writ  was  served,  on  the  17th  of  September, 
upon  a  British  subject  residing  out  of  the  juris- 
diction of  the  court.  On  the  27th  of  October  the 
plaintiff  obtained  an  order  for  leave  to  proceed, 
and  filed  a  declaration  on  the  28th,  charging  the 
defendant  with  a  breach  of  promise  of  marriage ; 
but  the  affidavit  upon  which  the  order  was  ob- 
tained was  not  so  framed  as  to  bring  the  case 
within  the  statute  : — Held,  that  in  order  to  take 
advantage  of  the  irregularity,  it  was  incumbent 
on  the  defendant  to  apply  within  a  reasonable 
time,  and  that  the  irregularityi  was  waived  by 
taking  the  declaration  out  of  the  office.  Bayne 
V.  JSlack,  3  C.  B.,  N.  S.  363  ;  27  L.  J.,  C.  P.  14  ; 
4  Jur.,  N.  S.  192. 

An  application  to  discharge  a  defendant  out 
of  custody,  on  an  affidavit  that  he  had  never 
been  served  with  process  in  the  action,  and  that 


it  had  not  been  brought  to  his  knowledge,  having 
been  made  at  chambers,  and  answered  by  an 
affidavit  of  the  party  who  had  made  the  affidavit 
of  service,  fixing  the  place  and  circumstances  of 
the  supposed  service,  the  defendant  w^as  allowed, 
on  a  subsequent  application  to  the  court,  to  use 
fresh  affidavits,  disproving  the  supposed  service 
by  shewing  a  mistake  as  to  identity  on  the  oc- 
casion alluded  to,  and  this  being  clearly  shewn  : 
— Held,  that  he  was  entitled  to  be  discharged 
without  any  terms.  Moselcy  v.  Blake,  28  L.  J., 
Ex.  36. 

A  defendant  seeking  to  set  aside  the  service  of 
a  writ  for  irregularity,  must  apply  within  the 
time  limited  for  appearance.  Child  v.  Marsh,  3 
M.  At  W.  433  ;  6  1).  P.  C.  576  j  6'.  P.,  Crow  v. 
Field,  8  D.  P.  C.  231 ;  Patersm  v.  Bushy,  7  D. 
P.  C.  868  ;  6  M.  &  W.  521. 

A  lapse  of  six  days  is  not  too  great  to  pix> 
clude  a  motion  for  setting  aside  the  copy  of  a 
writ  for  irregularity.  Smith  v.  Pennell,  2  D.  P. 
C.  654. 

If,  a  plaintiff  having  served  an  Irregular  pro- 
cess, the  defendant  gives  him  notice  of  the  irregu- 
larity, and  that,  if  he  proceeds  thereon,  the  de- 
fendant will  move  to  set  aside  the  proceedings  ; 
that  is  an  exception  to  the  ordinary  rule,  that  the 
party  applying  to  set  aside  irregular  proceedings 
must  do  so  before  the  other  party  has  taken  any 
further  step  in  the  cause.  Topping  v,  Fuge,  5 
Taunt.  330  ;  1  Marsh.  341. 

It  is  an  irregularity  mei'ely  if  a  plaintiff  pro- 
ceeds to  judgment  and  execution  without  any 
service  of  the  writ ;  and,  therefore,  an  applica- 
tion to  set  aside  the  proceedings  must  be  made 
within  a  reasonable  time  after  the  defendant 
has  notice  of  them.  Holmes  v.  Rnssell,  9  D.  P. 
C.  487. 

A  writ  was  served  on  the  25th  October.  An 
application  on  the  3rd  November,  to  set  aside  the 
sei'vice  for  irregularity  (the  2nd  being  a  Sunday)^ 
is  out  of  time  ;  it  should  have  been  made  on  the 
1st.     Tyler  v.  Green,  3  D.  P.  C.  439. 

A  defendant  irregularly  served  with  process 
early  in  the  vacation  cannot  wait  until  the  en* 
suing  term,  but  is  bound  to  apply  in  the  vacation 
to  a  judge,  if  he  wishes  to  take  advantage  of  the 
irregular  service.  .  Cox  v.  Tullock,  1  C.  &  M» 
531. 

Whether  an  application,  made  before  a  judge 
at  chambers,  to  set  aside  process  for  irregularity, 
is  made  early  enough,  is  a  question  for  his  discre- 
tion, and  the  court  will  not  review  his  decision. 
Tadman  v.  Wood,  4  A.  &  E.  1011. 

When  Proceedings  will  be  eet  aside.]  — 
Where  there  is  an  objection  in  point  of  form, 
which  applies  as  well  to  the  writ  as  to  the 
copy,  the  defendant  cannot  move  to  set  aside 
the  service  of  the  writ  only,  but  he  must  move 
to  set  aside  both  writ  and  copy.  An(yn>,,  1  D.  P» 
C.  664. 

There  must  be  some  irregularity  in  the  service 
to  warrant  a  motion  to  set  aside  the  service  only. 
Ih. 

Where  a  writ  was  irregular,  but  the  service 
was  regular,  and  the  defendant  moved  to  set 
aside  the  service  for  irregularity,  the  court  dis- 
charged the  rule.  Sesker  v.  Jarmmne,  1  C.  & 
M.  408  ;  3  Tyr.  381. 

The  fact  that  a  person  holds  himself  out  on  a 
card,  published  by  himself,  as  carrying  on  busi- 
ness at  38,  Watling-street,  is  prim&  focie  evidence 
that  he  is  ^resident  there,  and  the  operation  of 


1655 


PBACTICE— IFrit  of  Samnwm. 


1656 


section  2  of  16  &  16  Vict.  c.  76,  is  to  give  juris- 
diction to  the  courts  at  Westminster  to  issue  a 
writ  of  summons  against  him.  Neaf  v.  Mutter^ 
12  C.  B.,  N.  S.  816  ;  31  L.  J.,  C.  P.  357  ;  9  Jur., 
N.  8.  384. 

If  such  a  writ  has  issued,  and  an  order  to  pro- 
ceed without  personal  service  has  been  made,  the 
defendant  cannot  set  it  aside,  on  the  ground  of 
his  being  resident  out  of  the  jurisdiction,  without 
an  affidavit,  shewing  definitively  where  he  was 
residing  when  the  writ  was  issued.    Ih, 

An  sSidavit  in  support  of  a  motion  to  set  aside 
service  of  an  irregular  writ,  need  not  shew  that 
the  defendant  hais  not  been  served  with  any 
regular  process.  Pater  son  v.  Bushy,  7  D.  P.  C. 
868 ;  5  M.  &  W.  621  ;  S.  P.,  Wintle  v.  Mogff, 
7  D.  P.  C.  623. 

Where  the  copy  served  on  the  defendant  is  ir- 
regular, the  application  should  be  to  set  aside  the 
service,  or  the  copy  and  service ;  an  application 
to  set  aside  the  copy  served  is  nugatory.  Mall 
v.  Reditigtan,  5  M.  &  W.  605  ;  A'.  P.,  Crow  v. 
Field,  8  D.  P.  C.  231 ;  Geyde  v.  Bishop,  2  Scott, 
K.  R.  203  ;  9  D.  P.  C.  57  ;  Truslore  v.  White- 
ckurch,  1  Scott,  N.  R.  415  ;  1  M.  &  G.  426  ;  8 
D.  P.  C.  837. 

The  court  will  not  quash  a  writ  on  the  ground 
of  irregularity  in  its  service.  Watson  v.  tSted- 
man,  1  Marsh.  9. 

Where  a  party  applied  to  a  judge  to  set  aside 
the  copy  of  a  writ  for  irregularity,  who  refused  to 
interfere,  a  subsequent  application  to  the  court 
made  more  than  eight  days  from  the  service,  was 
held  too  late,  the  afiidavit  on  which  it  was  made 
not  disclosing  the  fact  of  the  previous  application 
to  the  judge.  Goren  v.  Tide,  7  M.  &  W.  142  ;  8 
D.  P.  C.  868. 

When  there  is  an  irregularity  in  the  service  of 
a  writ,  the  defendant  may  apply  for  a  rule  in  the 
alternative  to  set  aside  either  the  writ  or  the  ser- 
vice. Dawson  v.  mils,  2  D.,  N.  S.  465  ;  12  L.  J., 
Ex.  24  ;  6  Jur.  1068. 

Where  an  incorrect  copy  of  a  writ  was  served, 
as  if  test€d  on  a  Sunday,  but  the  writ  itself  was 
regular: — Held,  that  the  defendant  was  not 
bound  to  treat  the  proceeding  as  a  mere  nullity, 
although  the  plaintiff  had  taken  no  subsequent 
steps,  but  might  set  aside  the  copy  and  service. 
Cvrrall  v.  Fonlkes,  5  D.  &  L.  590 ;  2  B.  G.  Rep.  262. 

It  is  not  necessary  that  a  party  who  has  been 
served  with  a  writ  should  state  in  his  affidavit, 
to  ground  an  application  to  set  it  aside,  that  he 
is  the  defendant  in  the  cause.  Stetenson  v. 
Thome,  13  M.  &  W.  149  ;  2  D.  &  L.  230  ;  13  L. 
J.,  Ex.  303  ;  8  Jur.  618. 

A  writ  was  issued  in  the  form  for  a  defendant 
resident,  or  supposed  to  reside,  within  the  juris- 
diction of  the  court,  and  an  order  was  obtained 
enabling  the  plaintiff  to  proceed  as  if  personal 
service  had  been  effected.  On  an  application  to 
set  aside  the  order,  upon  an  affidavit  that  the 
defendant  was  residing  out  of  the  jurisdiction  at 
the  time  the  writ  issued,  and  down  to  the  time 
of  swearing  the  affidavit : — Held,  that  the  appli- 
cation was  rightly  made  to  set  aside  the  order, 
and  not  the  writ  itself  ;  and,  as  the  fact  was  that 
the  defendant  was  not  within  the  jurisdiction, 
the  proceedings  subsequently  to  the  writ  must 
be  set  aside.  Hesketh  v.  Flemming,  24  L.  J.,  Q. 
B.  255  ;  1  Jur.,  N.  S.  475. 

See  also  cases  post,  col.  1661. 

Waiver.] — An  appearance  cures  irregularity 
in  process.    Anon,,  1  Chit.  129  (a)* 


Where  a  wrong  name  of  a  defendant  is  inserted 
in  the  process,  it  is  cured  by  his  attorney's  un- 
dertaking to  appear.  Lowes  v.  Clarke,  2  Chit. 
240. 

A  defendant  waives  an  objection  of  misnomer 
by  taking  out  a  judge *s  order,  wherein  he  uses 
the  name  by  which  he  was  arrested.  Nathan  v. 
Cohen,  3  D.  C.  P.  370. 

If  a  plaintiff  sues  a  defendant  by  a  wrong 
christian  name,  and  the  defendant  appears  bj 
his  right  name,  the  plaintiff  may  declare  against 
him  by  such  right  name.  Doe  v.  Butchtr,  3  T. 
R.  611. 

A  defendant  not  being  a  British  subject,  and 
residing  out  of  the  jurisdiction,  was  served  abroad 
with  a  writ  giving  him  fourteen  days  for  appear- 
ance, and  also  with  a  notice  of  the  writ.  The 
memorandum  on  the  notice  stated  that  if  the 
debt  and  costs  were  paid  in  seven  days  from  the 
service,  further  proceedings  would  be  stayed. 
The  defendant  had  by  letter  admitted  the  debt 
and  service,  but  as  the  notice  did  not  give  the 
defendant  the  fourteen  days  limited  for  his  ap- 
pearance in  which  to  pay  the  debt  and  costs,  the 
court  refused  to  give  the  plaintiff  leave  to  pro- 
ceed. Oalli  V.  Mangruel,  13  L.  T.  330  j  14  W. 
R.  106. 

Where  a  party  held  to  bail  obtains  time  to  put 
in  bail  to  the  action,  he  cannot  afterwards  object 
to  the  writ  for  irregularity*  Moore  v.  Utockwell, 
6  B.  &  C.  76  ;  9  D,  &  R.  124. 

Hotiee  to  Appear.] — The  court  refused  to  set 
aside  a  writ,  which  required  the  defendant  to 
appear  in  the  court  of  Exchequer,  omitting  **  of 
Pleas."    Salmond  v.  Rollin,  7  D.  P.  C.  852. 

2.  Time  frou  which  Wbit  takes  Effect. 

Issuing  is  not  Judicial  Act — ^No  relation  back 
to  earliest  Period  of  Day.]— To  issue  a  writ  of 
summons  is  not  a  judicial  act,  and  the  court 
may  inquire  at  what  period  of  the  day  it 
was  issued.  It  appeared  from  the  statement 
of  claim  that  the  writ  of  summons  in  the  action 
was  issued  on  the  2nd  of  July,  and  that  the  cause 
of  action  arose  on  the  same  day,  but  before  the 
issue  of  the  writ.  The  statement  of  claim  was 
demurred  to  on  the  ground  that  the  issuing  of 
the  writ  was  a  judicial  act,  and  must,  therefore, 
be  prosumed  to  have  taken  place  at  the  earliest 
moment  of  the  day,  beforo  the  cause  of  action, 
accrued : — Held,  that  the  court  could  inquire 
whether  or  not  the  writ  was  in  fact  issued  after 
the  cause  of  action  accrued.  Clarke  v.  Brad- 
laugh,  8  Q.  B.  D.  63  ;  51  L.  J.,  Q.  B.  1  ;  46  L.  T. 
49 ;  30  W.  R.  53  j  46  J.  P.  278— C.  A.  Affirm- 
ing  7  Q.  B.  D.  151  ;  50  L.  J.,  Q.  B.  678  ;  44  L. 
T.  779  J  29  W.  R.  822  ;  46  J.  P.  118. 

3.  Sbbvice  of  Wbit. 
a.  Personal  Service. 

Wlutt  Sufficient] — When  a  defendant  vras 
followed  upstairs  by  a  party  who  was  endeavour- 
ing to  serve  him,  and  having  run  into  a  room 
and  closed  the  door  after  him,  the  copy  of  the 
writ  was  put  into  the  room  through  a  crevice  in 
the  wall,  and  he  was  told  what  it  was : — Held, 
that  the  service  was  not  sufficient.  Christmas 
V.  Etch'.,  2  B.  C.  Rep.  292  ;  6  D.  &  L.  156. 

When  a  party  seeking  to  serve  a  writ,  was 
standing  in  the  defendant's  yard,  close  to  the 


1657 


PRACTICE— JFn<  of  Summons. 


1658 


Street-door  of  his  house,  and  saw  him  at  a  window 
withia  the  dwelling-house,  and  informed  him  in 
a  loud  Yoice  that  he  had  a  writ  against  him,  and 
held  the  copy  oat  and  threw  it  on  the  ground  in 
bis  presence,  and  left  it  there : — Held,  that  this 
did  not  amount  to  a  personal  service  of  the  writ. 
jrenth  V.  White  J  2  D.  &  L.  46  ;  13  L.  J.,  Q.  B. 
218  ;  8  Jur.  575  ;  S,  P.,  Ooggt  v.  Hnntingtotoer 
iLord),  12  M.  &  W.  503  ;  1  D  &  L.  599  ;  8  Jur. 
66. 

It  is  no  ground  for  setting  aside  the  service  of 
a  writ  that  it  was  served  on  the  defendant  whilst 
attending  in  a  nisi  prius  court,  in  obedience  to 
a  subpoena  to  give  evidence  in  a  cause  in  which 
he  was  the  plaintiff.  Poole  ▼,  Gould,  1  H.  &  N. 
99  ;  25  L.  J.,  Ex.  250. 

Under  particular  circumstances,  one  man  may 
be  justified  in  laying  hands  upon  another,  for 
the  purpose  of  serving  him  with  process.  Jffar- 
ruon  V.  HodgsoThf  5  M.  &  R.  392  ;  10  B.  &  C. 
445. 

If  a  person  who  has  corresponded  on  the  sub- 
ject of  the  action,  and  to  whom  process  is  sent 
inclosed  in  a  letter  by  the  post,  wilfully  refuses 
to  receive  the  letter,  it  will  be  deemed  good 
service  on  him  though  he  never  read  it.  Aldred 
V.  Hicks,  5  Taunt.  186  ;  1  Marsh.  8. 

Sending  process  by  the  post  in  a  letter  which 
the  defendant  refuses  to  receive,  is  not  good  ser- 
vice, although  the  refusal  may  have  been  wilful, 
and  accompanied  with  a  long  avoidance  of  ser- 
vice. Redpath  v.  Williams,  3  Bing.  443  ;  11 
Moore,  333. 

Delivery  of  process,  sealed  up  in  a  letter,  in 
the  absence  of  the  person  to  whom  it  is  addressed, 
is  no  service  but  from  the  time  when  the  letter 
is  opened.    Arrowsmith  v.  Ingle,  3  Taunt.  234. 

Tlie  court  will  dispense  with  strict  personal 
service,  where  it  appears  that  the  process  has 
come  to  the  possession  of  the  defendant.  WiU 
Hams  V.  Piggott,  5  D.  P.  C.  320  ;  1  M.  &  W.  674  ; 
2  Gale,  115. 

On  Defendant's  Solicitor. ]— Service  of  a  writ 
on  the  attorney  of  a  defendant  who  was  prosecut- 
ing a  cross  action,  cannot  be  made  good  service, 
although  he  may  be  keeping  out  of  the  way  to 
avoid  being  served.  Parnwnter  v.  Heed,  7  D. 
P.  C.  545. 

Where  an  action  is  brought  against  a  writer 
to  the  signet,  resident  in  Edinburgh,  as  adminis- 
trator, the  court  will  not  allow  service  of  the 
writ  on  the  person  resident  in  London,  who  has 
acted  as  agent  in  obtaining  the  defendant's 
letters  of  administration,  to  be  good  service. 
Kerr  v.  Miller,  8  D.  P.  C.  322. 

On  Clerk.] — When  a  copy  of  a  writ  was  de- 
livered to  the  clerk  of  the  defendant,  with  orders 
to  deliver  it  to  his  master,  which  he  promised  to 
do,  and  the  defendant  afterwards  called  on  the 
plaintifTs  attorney  with  the  writ  in  his  hand, 
and  wrote  a  letter,  stating  that  he  had  received 
it  on  such  a  day : — Held,  a  sufficient  personal 
service.  Aston  v.  Oreathead,  2  D.,  N.  S.  647  ; 
6  Jur.  1000. 

On  Kanager.] — To  enable  service  of  a  writ  of 
summons  to  be  made  under  Ord.  IX.  r.  6a,  upon 
a  defendant's  manager,  it  is  not  necessary  that 
the  defendant  himself  should  be  within  the 
jurisdiction.  It  is  enough  if  he,  carrying  on 
business  in  the  name  of  a  firm,  has  a  place  of 
business  within  the  jurisdiction,  under  the  con- 


trol or  management  of  some  person,  O^Neil  y, 
Clason,  46  L.  J.,  Q.  B.  191. 

On  Belations.]— The  court  will  not  allow 
service  of  a  writ  at  the  house  of  a  defendant's 
uncle  to  be  good  service,  though  it  cannot  be 
discovered  where  the  defendaiit  resides,  and 
though  answers  have  been  returned  to  the  letters 
left  for  him  at  his  uncle's.  Sainsbury  v,  Thorpe, 
9  D.  P.  C.  182. 

A  copy  of  a  writ  inclosed  in  a  letter  was  left 
with  the  defendant's  son,  at  the  defendant's 
residence  ;  the  son  was  desired  to  give  the  letter 
to  his  &ther,  which  he  promised  to  do : — Held, 
equivalent  to  personal  service.  Rhodes  v.  Innes, 
1  D.  P.  C.  216  ;  5  M.  &  P.  153  ;  7  Bing.  329. 

On  Partner.] — The  provisions  of  the  Judica- 
ture Act,  1875,  Ord.  IX.  rr.  2,  6,  relative  to  the 
suing  of  firms  and  substituted  service,  are  not 
applicable  to  the  case  of  actions  under  the  Bills 
of  Exchange  Act,  1856.  Pollock  v.  Campbell, 
1  Ex.  D.  50  ;  45  L.  J.,  Ex,  199  ;  34  L.  T.  360  ;  24 
W.  R.  320. 

Upoil  Lnnatiei.]— Where  a  lunatic,  confined 
in  an  asylum,  cannot  be  served,  leave  will  not 
be  granted  to  proceed  without  personal  service. 
Williamson  v.  Maggs,  28  L.  J.,  Ex.  5  ;  7  W.  R. 
50 ;  8,  P.,  Holmes  v.  Service,  15  C.  B.  293  ;  24 
L.  J.,  C.  P.  24. 

An  action  may  proceed  against  a  lunatic  on 
the  writ  of  summons  coming  to  his  knowledge. 
Kimherlay  v.  Allen,  9  Jur.,  N.  S.  650 ;  8  L.  T. 
398  ;  11  W.  R.  757. 

The  defendant,  who  carried  on  business  in  the 
name  of  a  firm  apparently  consisting  of  more 
than  one  person,  was  sued  in  her  firm  name  ;  the 
writ  was  served  at  her  place  of  business  upon 
the  manager  according  to  Ord.  IX.  r.  6a;  and 
judgment  signed  in  default  of  appearance.  At 
the  time  of  the  service  of  the  writ  she  was  of 
unsound  mind  and  confined  in  an  asylum,  but 
this  was  unknown  to  the  plaintiff  : — Held,  that 
the  judgment  must  be  set  aside,  as  the  writ 
ought  to  have  and  had  not  been  served  under 
Old.  XIII.  r.  1.  Fore-street  Warehouse  Com- 
pany V.  Jhirrant,  10  Q.  B.  D.  471 ;  52  L.  J., 
Q.  B.  287  ;  48  L.  T.  531  ;  31  W.  R.  766. 

Ho    Committee    Appointed.]  —  In    an 

action  for  specific  performance  of  contract, 
where  one  of  the  parties  to  the  contract  had 
become  a  lunatic  so  found  by  inquisition,  but 
no  committee  had  been  appointed  of  her  per- 
son or  estate,  the  court  directed  service  of  the 
writ  upon  the  keeper  of  the  asylum  at  which  she 
was  residing,  or  upon  the  persons  with  whom  she 
was  residing.     Tlian  v.  Smith,  27  W.  R.  617. 

On  wrong  Party.] — A.,  having  been  served 
with  a  writ,  under  the  BiUs  of  Exchange  Act, 
by  mistake  for  B.,  told  the  process  server  it  was 
a  mistake,  but  took  no  further  notice.  He  waa 
arrested  on  a  ca.  sa.,  and  paid  the  money  to  get 
out.  On  an  application,  at  chambers,  to  set 
aside  the  proceedings,  the  judge  was  willing  to 
make  an  order  without  costs,  and  on  the  con- 
dition that  the  applicant  should  bring  no  action. 
On  motion  to  set  aside  the  judgment,  the  court, 
holding  that  the  proper  course  was  to  appear  and 
defend  the  action,  or  apply  at  once  at  chambers 
to  set  aside  the  wi*it,  refused  the  application. 
Meggitt  v.  Schuster,  7  L.  T.  680. 
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A  writ  issued  by  A.  against  his  debtor,  J.  W.  K., 
was  by  mistake  served  on  M.  E.,  who  stated  that 
he  was  not  J.  W.  K.  M.  K.  did  not  appear  to 
the  writ,  and  took  no  notice  of  it,  but  judgment 
was  entered  up  in  the  action  against  J.  W.  K., 
and  a  ca.  sa.  issued  on  the  judgment  commanding 
the  sheriff  to  take  J.  W.  K.  The  sheriff  there- 
upon arrested  M.  K. : — Held,  that  the  sheriff 
was  liable  to  an  action  for  false  imprisonment 
at  the  suit  of  M.  E.,  and  that  the  facts  did  not 
warrant  the  sheriff  in  alleging  by  way  of  justifi- 
cation that  the  ca.  sa.  directed  him  to  arrest 
M.  E.  by  the  name  of  J.  W.  K.  Keflly  v.  Lawrencej 
3  H.  &  C.  1 ;  33  L.  J.,  Ex.  197 ;  10  Jur.,  N.  S.  637  ; 
12  W.  R.  413— Ex.  Ch. 

See  aUfo  cases  under  Shebiff. 

On  One  Commitsioner  whether  Service  on  All.] 
— ^A  writ  was  sued  out  against  commissioners 
in  their  collective  name,  but  it  was  served  only 
on  one  of  them  : — Held,  that  such  a  service  was 
not  irregular,  the  commissioners  not  being  a  cor- 
poration. Williams  v.  Lard  Hi^h  Admiral,  11 
C.  B.  420  ;  2  L.,  M.  &  P.  456  ;  20  L.  J.,  C.  P.  245 ; 
16  Jur.  42. 

b.  On  Oompanies. 

By  the  Companies  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  16),  s.  135,  any  writ  re- 
quiring to  he  served  upon  tits  company,  muy 
he  sented  hy  the  same  heing  left  at  or  trans- 
mitted th  rough  the  post  directed  to  the  principal 
office  of  the  compajiy,  or  one  of  the  jyrinoipal 
offices  where  there  shall  he  mivre  than  one,  or 
heing  given  personally  to  tltc  secretary,  or  in 
case  there  he  no  secretary,  then  hy  heing  given  to 
any  one  director  of  the  company. 

Service  of  a  writ  on  a  clerk  in  the  office  of  the 
secretary  of  a  corporation  aggregate .  was  not 
sufficient  service  on  the  clerk  or  secretary  under 
2  Will.  4,  c.  39,  8.  13.  Walton  v.  Universal 
Salvage  Company,  16  M.  &  W.  438  ;  4  D.  &  L. 
558. 

An  act  for  making  a  railway  from  Dublin  to 
Drogheda  provided  that  personal  service  of  any 
summons  or  writ  upon  a  secretary  or  clerk  of 
the  company,  or  leaving  the  same  at  the  office 
of  the  company,  or  of  a  secretary  or  clerk,  or 
delivering  it  to  some  inmate  at  such  office,  or  at 
the  last  or  usual  place  of  abode  of  such  secre- 
tary^ or  clerk,  or  in  case  the  same  respectively 
should  not  be  found  or  known,  then  personal 
service  thereof  upon  any  other  agent  or  officer 
employed  by  the  company,  or  any  one  director 
of  the  company,  should  be  deemed  good  service. 
A  writ  of  summons  was  issued  in  England 
against  the  company,  which  had  no  office  or 
secretary  in  England,  and  was  served  upon  one 
of  the  directors  in  England : — Held,  that  the 
proper  service  was  upon  the  secretary  or  clerk 
at  the  office  in  Ireland,  and  if  they  could  not  be 
found,  then  upon  a  director  there :  but  that 
service  of  an  English  writ  upon  a  director  in 
England  was  void.  Evans  v.  Duhlin  and  Drog- 
heda Railway  C&mpany,  3  Railw.  Cas.  760 ;  14 
M.  &  W.  142  ;  2  D.  &  L.  865  ;  14  L.  J.,  Ex.  245  ; 
9  Jur.  474. 

A  line  of  a  railway  company,  with  the  excep- 
tion of  six  miles,  was  in  Scotland ;  their  prin- 
cipal office  was  there,  and  they  had  no  office  out 
of  Scotland,  except  a  joint  station  with  another 
company  at  Carlisle,  used  only  for  receiving 
passengers  and  goods.    By  one  of  their  acts,  the 


Companies  Clauses  Act,  1845,  was  incorporated 
with  the  company's  act,  so  far  as  was  necessary 
for  carrying  into  effect  the  English  portion  of 
the  line  : — Held,  that  service  of  a  writ  on  the 
company's  secretary,  while  attending  a  meeting 
in  London,  was  sufficient.  Wilson  v.  Caledonian 
Railway  Company,  6  Railw.  Cas.  772;  5  Ex. 
822  ;  1 L.,  M.  k  P.  731 ;  20  L.  J.,  Ex.  6  ;  16  Jur.  17. 
A  Scotch  railway  company,  having  its  line 
of  railway  and  its  principal  office  in  Scotland, 
employed  an  ordinary  booking  clerk  to  issue 
tickets  at  the  Carlisle  station  of  the  Caledonian 
Railway,  over  the  southernmost  portion  of 
whose  line  the  Glasgow  and  South-Westem 
Railway  Company  had  running  powers : — ^Held, 
that  such  clerk,  although  the  only  officer  of 
the  company  resident  in  England,  was  not  a 
head  officer  or  derk,  within  the  Common  Law 
Procedure  Act,  1852,  s.  16,  so  as  to  render  service 
on  him  of  a  writ  of  summons  a  good  service  on 
the  company.  Maekreth  v.  Glasgow  and  Situtk- 
Western  Railway  Company,  8  L.  R.,  Ex.  149 ; 
42  L.  J.,  Ex.  82  ;  28  L.  T.  167  ;  21  W.  R.  339. 

By  the  Companies  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict  c.  16),  s.  135,  any  writ  may  be 
served  on  a  company  by  being  left  at  or  sent  by 
post  to  the  office  of  the  company,  or  by  being 
given  to  the  secretary,  or,  if  there  is  no  secre- 
tary, to  a  director.  The  secretary  of  a  com- 
pany sued  the  company,  served  the  writ  of  sum- 
mons on  a  director,  and  signed  judgment  against 
the  company  in  default  of  appearance.  The 
company  had  no  office  : — Held,  that  the  service 
was  invalid,  and  the  judgment  was  set  aside. 
Lawrenson  v.  Duhlin  Metropolitan  Junction 
Railway  Company,  37  L.  T.  32— C.  A. 

Service  of  a  writ  of  sununons  upon  a  director 
of  a  company,  registered  under  19  &  20  Vict,  c 
47,  was  not  good  service,  a  writ  of  summons  not 
being  within  s.  53  of  that  act ;  but  the  service 
thereof  upon  companies  being  regulated  by  15  & 
16  Vict.  c.  76,  8.  16.  Towne  v.  London  and 
Limerick  Steamship  Company,  5  C.  B.,  N.  S. 
730  ;  28  L.  J.,  C.  P.  217  ;  5  Jur.,  N.  S.  846. 

(This  decision  will  apply  to  the  service  of 
writs  of  summons  upon  companies  registered  and 
incorporated  under  the  Companies  Act,  1862,  25 
&  26  Vict.  c.  89,  s.  62,  as  the  language  of  both 
enactments  is  identical.) 

Service  of  a  writ  upon  a  foreign  corporation 
carrying  on  business  abroad  cannot  be  effected 
under  the  above  provision.  Ingate  v.  Ll&yd 
Austriaco,  4  C.  B.,  N.  S.  704  ;  27  L.  J.,  C.  P.  323. 
An  American  company,  incorporated  by 
American  law  in  the  United  States,  had  a  place 
of  business  in  England,  where  it,  de  racto, 
carried  on  business,  although  its  manufactory, 
and  also  its  principal  place  of  business,  where 
the  meetings  of  its  directors  and  shareholders 
were  held,  were  in  America.  The  plaintiff 
claimed  a  sum  of  money  as  being  due  from  the 
corporation  to  him  as  the  balance  of  commission 
on  the  sale  of  goods.  He  commenced  an  action 
against  the  corporation  and  their  agent  in  Eng- 
land, including  both  in  the  writ,  and  served  two 
copies  upon  the  agent,  one  for  himself  and  the 
other  for  the  corporation  : — Held,  that  the  court 
would  not,  upon  the  ground  that  a  foreign  cor- 
poration cannot  be  suS  in  England,  prevent  the 
plaintiff  from  proceeding  in  the  action  ;  and 
secondly,  that,  inasmuch  as  the  corporation  had 
a  place  of  business  in  this  country  and  traded 
here,  it  must  be  trcatel  as  resident  here,  and  that 
the  service  upon  its  agent  was  sufficient.    Xewby 
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V.  Van  Oppen  <^  Chlfs  Patent  Fire  Armt  Manu» 
facturing  Company,  7  L.  R.,  Q.  B.  293  ;  41  L.  J., 
Q.  B.  148  ;  26  Ia.  T.  164  ;  20  W.  R.  333. 

A  colonial  government  is  not  a  corporation 
and  cannot  be  effectually  served  with  a  writ  of 
summons.  Sloman  v.  Oovemment  of  yew  Zea- 
land, 1  C.  P.  D.  563  ;  46  L.  J.,  Q.  B.  183  ;  35  L. 
T.  464  ;  26  W.  R.  86— C.  A. 

o.  Other  Pointa. 

Production  of  Original.]  — When  a  person 
serving  a  writ  of  summons  does  not,  when  re- 
quest^, produce  the  original,  the  proceedings 
taken  under  the  writ  are  void,  and  not  merely 
irregular.    Hawthorn  v.  HarrU,  23  W.  R.  214. 

Demand  to  see  Original.] — If  a  defendant,  at 
the  time  he  is  served  with  the  copy  of  a  non- 
bailable  writ,  demands  to  see  the  original,  which 
13  refused,  the  service  is  irregular,  and  will  be 
set  aside  with  costs.  Thomas  v.  Pearce,  4  D.  & 
R.  317  ;  2  B.  &  C.  761  ;  8,  P.,  Petit  v.  Ambrose, 
6  M.  &  S.  274. 

Where  a  defendant  was  served  with  a  copy  of 
a  capias,  and  a  quarter  of  an  hour  afterwards  de- 
mmided  to  see  the  original,  which  was  refused 
by  the  officer,  the  court  set  aside  the  service  and 
subsequent  proceedings.  Wcstley  v,  Jones,  5 
Moore,  162. 

Of  Amended  Writ.] — An  amended  writ  must 
be  served  in  the  same  way  as  if  it  had  been  an 
original  writ.  After  the  writ  in  an  action  in 
rem  in  the  Admiralty  Division  against  a  ship 
had  been  filed  and  served  on  the  ship,  the  ship 
was  sold  in  an  action  brought  by  another  party, 
and  the  proceeds  of  the  sale  brought  into  court. 
The  writ  was  then  amended,  and  filed  in  the 
Admiralty  Registry,  but  was  not  formally 
served  on  the  registrar,  nor  was  it  indorsed  with 
the  date  of  service  under  Ord.  IX.  r.  13.  The 
defendants  did  not  appear : — Held,  that  the 
service  of  the  amended  writ  was  not  sufficient, 
and  the  plaintiff  was  not  entitled  to  obtain 
judgment  by  default.  The  Cassiopeia,  4  P.  D. 
188  ;  48  L.  J.,  P.  39  ;  40  L.  T.  869  ;  27  W.  R.  703 
— C.  A. 

Setting  Aside  for  Irregularity.] — It  is  not  suf- 
ficient ground  for  setting  aside  proceedings,  that 
the  service  of  the  writ  was  not  made  directly  and 
personally  upon  the  defendant,  and  especially 
after  a  positive  affidavit  of  personal  service  on 
the  plaintiff^s  part ;  the  defendant  must  go  on 
further  to  shew  that  neither  the  writ  nor  the  copy 
came  to  his  knowledge  or  possession.  Phillips 
V.  Jihisell,  2  D.  P.  C.  684 ;  4  Tyr.  814  ;  1  C,  M.  & 
R.  374. 

If  a  copy  of  a  writ  of  summons  is  served  on  a 
person  by  a  wrong:  name,  he  is  not  bound  to  apply 
to  set  it  aside.   Hinton  v.  Stevens,  1  H.  &  W.  621. 

Where  a  Mrrit  of  summons  issued  against 
Thomas  Gray,  and  was  served  on  William  Gray, 
the  court  recused  to  set  aside  the  proceedings. 
Oriffin  v.  Gray,  5  D.  P.  C.  331 ;  2  Gale,  201. 

The  court  will  not  set  aside  proceedings  on  the 
ground  that  the  defendant  has  not  been  person- 
ally served  with  process,  unless  it  is  distinctly 
shewn  that  it  has  not  come  to  his  knowledge. 
Binerson  v.  Broion,  8  Scott,  N.  R.  219  ;  7  M.  & 
G.  476. 

If  a  defendant  seeks  to  set  aside  proceedings 
on  the  ground  of  not  having  been  served  with 
procesSi  it  most  appear  by  his  affidavit  that  he 


is  the  defendant  in  the  cause.  Johnson  v.  Small- 
wood,  2  D.  P.  C.  588. 

There  being  cases  in  which  the  commissioners 
for  executing  the  office  of  Lord  High  Admiral 
may,  by  virtue  of  1  &  2  Geo.  4,  c.  93,  s.  9,  be  sued 
in  their  coUective  name,  the  court  will  not,  to 
set  aside  a  writ  or  service,  inquire  into  the  fact 
whether  the  action  is  one  in  which  thev  may  be 
so  sued  or  not  WUliams  ▼.  Lord  High" Admiral 
commissioners^,  2  L.,  M.  &  P.  456 ;  11  C.  B. 
420 ;  20  L.  J.,  C.  P.  245  ;  16  Jur.  42. 

Compare  cases  ante,  col.  1654. 

Irregularity  in  Serviee  cured  by  Appearanee.] 

— ^A  writ  of  summons  was  issued  out  of  the  Court 
of  Common  Pleas  at  Lancaster,  which  is  a  su- 
perior court,  for  a  cause  of  action  cognizable  by 
that  court,  but  which  arose  beyond  its  jurisdic- 
diction.  The  service  was  upon  the  defendant's 
attorney  beyond  the  jurisdiction  ;  and  he  gave 
an  undertaking  to  appear  and  did  appear  for  the 
defendant.  Held,  that  the  irregularity  in  the 
service  was  cured  by  the  appearance.  Otdtan  v. 
Radcliffe,  9  L.  R.,  C.  P.  189  ;  43  L.  J.,  C.  P.  87  : 
30  L.  T.  22  ;  22  W.  R.  372. 

Obstructing  or  Preventing  Service.]— A  gover- 
nor  of  a  prison,  in  compliance  with  an  order  of 
the  visiting  justices,  refused  to  allow  the  pro- 
cess of  the  court  to  be  served  upon  a  prisoner 
undergoing  a  criminal  sentence.  The  court 
granted  It  rule  nisi  for  an  attachment  against 
the  governor,  on  the  condition  that  the  rule  was 
not  to  be  served  or  acted  upon,  unless  he  per- 
sisted in  refusing  to  allow  service.  Danson  v.  Le 
Capilaiii,  7  Ex.  667  ;  21  L.  J.,  Ex.  219. 

So  when  a  keeper  of  an  asylum  refused  to 
allow  service  of  a  writ  on  a  lunatic  under  his 
charge,  or  to  bring  it  to  his  notice,  the  court 
granted  a  rule  nisi  for  an  attachment  against  him 
for  obstructing  its  proceedings.  Denison  v. 
Harding,  15  W.  R.  346. 

4.  Indobsement  op  Time  op  Servicb 

By  Rules  of  Supreme  Court,  1883,  Ord.  IX. 
r.  \b,  the  person  serving  a  writ  of  sttmmons  shall, 
within  three  days  at  most  after  such  servirr, 
indorse  on  the  torit  the  day  of  the  month  and 
ux'eh  of  the  service  th4>reof,  otherwise  th4i  plain- 
tiff  shall  not  he  at  liberty,  in  case  ofnonappear- 
ance,  to  proceed  by  default,  and  every  affidavit  of 
serviee  of  s^tch  writ  shall  m-ention  the  day  on 
which  such  indorseme-nt  was  made.  This  rule 
shall  apply  to  substituted  as  well  as  other  service, 

Ezteniion  of  Time  for.] — Under  r.  6  of  Ord. 
LVII.  of  Rules  of  Court,  1875,  the  court  has 
power  to  extend  the  time  fixed  by  r.  13  of  Ord . 
IX.  for  the  making  an  indorsement  on  a  writ 
of  the  date  of  service  out  of  the  jurisdiction. 
Hastings  v.  Hurley,  16  Ch.  D.  734  ;  50  L.  J.,  Ch. 
577  ;  44  L.  T.  176 ;  29  W.  R.  440. 

Where,  through  inadvertence,  the  date  of  the 
service  of  a  writ  has  not  been  indorsed  upon  the 
writ  within  the  time  prescribed  by  Ord.  IX.  r. 
13,  the  court  can  extend  the  time,  so  as  to  make 
an  indorsement  made  after  the  proper  time,  and 
all  subsequent  proceedings,  valid.  SproiU  v. 
Peohett,  48  L.  T.  755. 

Where,  upon  service  of  a  writ  on  a  defendant, 
he  denies  that  he  is  the  party  named  therein,  and 
the  person  serving  the  writ  consequently  omits 
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to  make  the  indorsement  on  the  writ  within  the 
time  required,  the  court  will  permit  him  to  make 
the  indorsement.  Burrovos  v,  Qahriel,  1  B.  C. 
Rep.  159;  4  D.&L.  107. 

In  Case  of  Snbititnted  Service.] — In  the  case 
of  substituted  Service  it  is  not  necessary  to  in- 
dorse on  the  writ  the  date  of  service,  as  provided 
by  Ord.  IX.  r.  13,  in  order  to  proceed  by  default. 
Dymond  v.  Oroft,  3  Ch.  D.  512  ;  45  L.  J.,  Ch. 
604  ;  34  L.  T.  786  :  24  W.  R.  842— C.  A.  Re- 
versing 45  L.  J.,  Ch.  612  ;  35  L.  T.  27  ;  24  W.  R. 
818. 

By  whom  made.] — The  indorsement  may  be 
made  by  a  marksman.  Bah^r  v.  Coghlanj  7  C. 
B.  731. 

Writ  in  Defendant's  Possession.] — Formerly, 
if  a  defendant  improperly  got  possession  of  the 
writ,  the  court  would  allow  an  appearance  to  be 
entered  without  any  indorsement,  and  order  the 
defendant  to  pay  the  costs.  Brooke  v.  Edridge^ 
2  D.  P.  C.  647. 

But  not  when  the  original  writ  was  sent  by  the 
plaintiff  to  the  defendant  at  his  request,  and  he 
kept  it,  and  did  not  appear.  Atkimon  v.  Hotvell, 
7  M.  &  W.  213  ;  8  D.  P.  C.  872. 

Liability  for  not  Indorsing.] — A  process  server 
is  not  liable  to  an  action  for  a  breach  of  duty  in 
neglecting  to  indorse  on  the  writ  the  time  of 
service.  Curlewis  v.  Broad,,  1  H.  &  C.  322  ;  31 
L.  J.,  Ex.  473. 

5.  Substituted  Service. 

General  Principles  Begnlating.]— Substituted 
service  of  the  writ  will  not  be  ordered  unless 
reasonable  ground  is  she^^m  for  supposing  that 
it  will  come  to  the  notice  of  the  person  to  be 
served.     JFhirher  v.  King  (No.  1),  29  W.  R.  535. 

Leave  for  substituteJd  service  of  writ  on  a 
defendant  should  not  be  given  unless  there  is 
a  probability  of  the  defendant  being  thereby 
reached.  WolverhavqHon  and  Staffordshire 
Banking  Company  v.  Bond^  43  L.  T,  721  ;  29 
W.  R.  599. 

The  principle  on  which  substituted  service  is 
directed  is  that  the  person  substituted  must 
either  be  authorized  to  receive  service,  or  else 
be  such  a  person  as  will  certainly  communicate 
the  fact  of  service  to  the  party  himself.  Slade^ 
In  re,  Slade  v.  Hnlme,  45  L.  T.  276 ;  30  W. 
R.  28. 

Hot  Ordered  when  eflfectnal  Personal  Servioe 
oonld  not  be  made.] — When  effectual  personal 
service  of  a  writ  of  summons  could  not  be  made 
on  the  persons  named  as  defendants,  the  court 
would  not  order  substituted  service  to  be  made. 
Slomun  V.  Government  of  New  Zealand^  1  C.  P.  D. 
563  ;  46  L.  J.,  C.  P.  185  ;  35  L.  T.  454  ;  25 
W.  R.  86— C.  A. 

Therefore  where  the  persons  made  defendants 
to  an  action  were  a  colonial  government  not 
incorporated,  an  order  for  su^tituted  service 
upon  their  usual  solicitor  in  this  country  was 
refused.    2b, 

On  Members  of  Company — Clause  in  Artioles.] 

— A  clause  in  the  articles  of  association  of  a 
company  providing  that  notices  may  be  served 
on  members  by  leaving  them  at  their  registered 


place  of  abode,  will  not  extend  to  l^al  proceed- 
ings, and  an  order  for  substituted  service  of  a 
debtor  summons  at  such  address,  that  not  being 
his  last  known  place  of  abode,  is  bad.  Chatteris, 
Ex  parte,  Studer,  In  re,  10  L.  R.,  Ch.  227  ;  44 
L.  J.,  Bk.  90. 

In  what  Cases  Permitted.] — When  a  defen- 
dant, after  personal  service  of  the  bill  had 
been  effected,  and  an  appearance  entered  for  her 
by  the  plaintiff,  absconded,  the  court  allowed 
the  plaintiff  to  file  replication,  and  advertise 
the  same  in  lieu  of  personal  service.  Murphy 
V.  Vtncewt,  23  L.  T.  306  ;  19  W.  R.  47. 

In  a  suit  against  five  partners,  three  of  whom 
had  entered  appearance  and  the  other  two  were 
out  of  the  jurisdiction  and  had  not,  substituted 
service  of  a  notice  of  motion  for  an  injunction 
and  for  the  appointment  of  a  receiver  on  any  of 
the  three  partners  for  the  two  was  allowed. 
Lee^e  v.  Martin,  13  L.  R.,  Eq.  77. 

In  a  creditor's  administration  suit  for  real  and 
personal  estate  of  an  intestate  the  heir-at-law 
had  gone  out  of  the  jurisdiction  of  the  conit 
after  service  of  the  bill,  but  without  having- 
appeared.  The  real  estate  having  been  sold  by 
the  mortgagee,  and  an  appearance  having  been 
entered  for  the  heir-at-law  : — Held,  that  substi- 
tuted service  of  the  notice  of  motion  for  decree 
upon  the  administratrix  for  the  heir  was  suffi- 
cient. Beanes  v.  Kitchen,  13  L.  R.,  Eq.  461  ;  25 
L.  T.  930  ;  20  W.  R.  353. 

Substituted  service  of  copy  of  bill  allowed  on 
the  medical  officer  of  the  asylum  in  which  a 
defendant  of  unsound  mind,  but  not  so  found  by 
inquisition,  had  been  placed,  on  an  affidavit  that 
the  medical  officer  refused  to  allow  any  person 
to  see  the  defendant  or  to  serve  him  with  legal 
papers.  Rains  v.  WiUon,  16  L.  R.,  Eq.  576  ; 
43  L.  J.,  Ch.  469  ;  29  L.  T.  61. 

An  Englishman  entered  into  a  contract  written 
in  English  for  the  purchase  from  a  native  of 
Hamburg  of  a  vessel  belonging  to  him  then  on 
a  voyage  from  California  to  England  ;  the  pur- 
chaser to  take  possession  immediately  after  the 
delivery  of  the  cargo  and  arrival  of  the  vessel  at 
her  port  of  discharge.  The  purchaser  filed  abiU 
for  specific  performance  of  the  contract,  the 
vessel  having  discharged  at  Sunderland,  and  the 
vendor  being  in  Germany  : — Held,  that  substi- 
tuted service  on  the  captain  in  charge  of  the 
vessel  was  sufficient,  and  that  the  purchaser  was 
entitled  to  succeed  in  a  motion  for  an  injunction 
to  prevent  the  removal  of  the  vessel  pending  the 
suit.  Hart  v.  Herwig,  28  L.  T.  329  ;  21  W.  R. 
538.  Affirmed,  8  L.  R.,  Ch.  860 ;  29  L.  T.  47  ^ 
21  W.  R.  663. 

Mode  of  Service  Allowed— Hotiee  and  Adrer- 
tisements.] — When  a  plaintiff  is  unable  to  effect 
personal  service  of  the  writ  of  summons,  notice- 
may  be  substituted  for  service  by  leaving  a 
notice  at  the  defendant's  only  known  place  of 
residence,  and  inserting  advertisements  in  the 
London  Gazette  and  two  local  papers.  Rafael 
V.  Ongley,  34  L.  T.  124, 

When  husband  and  wife  were  both  defendants 
to  an  action,  and  the  husband  could  not  be 
found,  the  court  ordered  substituted  service  on 
the  husband  by  advertisement.  Whitley  ▼. 
Honeywell,  35  L.  T.  517  ;  24  W.  R.  851. 

Substitution  of  notice  for  service  of  a  bill  in  a 
suit  dealing  with  the  interest  in  a  newspaper  of 
an  absconding  defendant  out  of  the  jurisdiction^ 
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ordered  io  be  effected  by  advertising  the  prayer 
of  the  bill,  and  the  writ  indorsed  thereon,  in  the 
London  Gazette  and  the  Times,  and  in  the  par- 
ticular newspaper.  Hartley  v.  Dilke,  35  L.  T. 
706. 

Service  of  writ  of  sammons  together  with 
notice  of  motion,  where  the  defendant  appeared 
to  be  avoiding  personal  service,  order^  to  be 
effected  by  the  documents  being  left  at  his 
dwelling-house,  copies  being  at  the  same  time 
left  at  his  place  of  business,  and  addressed  to 
him  by  post.     Qipes  v.  Brewer,  24  W.  R.  40. 

Service  of  the  writ  in  an  action  to  recover 
possession  of  leasehold  houses  against  an  ab- 
sconding defendant,  who  had  given  the  tenants 
notice  to  pay  their  rents  to  him,  directed  to  be 
effected  by  leaving  a  copy  of  the  writ  at  each  of 
the  houses,  and  by  advertising  in  the  London 
Gazette  and  the  Times.  Crane  v.  Jvllion,  2  Ch. 
D.  220  ;  24  W.  R.  691. 

In  such  a  case  the  ordinary  eight  days*  time 
will  run  &om  service  of  the  copy  of  the  writ  and 
issue  of  the  advertisements.    Ih, 

When  a  defendant  was  absconding,  notice  in 
lieu  of  service  of  a  writ,  and  subsequently  notice 
of  motion  for  judgment,  was  allowed  to  be  effected 
by  delivery  at  his  office,  and  advertisement  in  two 
newspapers.  Cook  v.  Dey,  2  Oh.  D.  218;  45 
L.  J.,  Ch.  611  ;  24  W.  R.  362. 

Directions  as  to  service  where  defendant 
sought  to  be  served  could  not  be  found,  had 
no  place  of  business  nor  residence,  and  his 
relations  stated  by  affidavit  that  they  had  no 
knowledge  where  he  was.  Wolverhampton  and 
Staffordshire  Banking  Company  v.  Bond,  43 
L.  T.  721 ;  29  W.  R.  599. 

Service  of  writ  of  summons,  together  with 
notice  of  motion,  where  the  defendrait  had  left 
his  home  and  could  not  be  found,  and  the  wife  of 
the  defendant  had  left  his  home  and  gone  to  her 
own  relations,  directed  to  be  effected  by  the  writ 
and  notice  of  motion  being  served  on  the  wife, 
and  copies  thereof  left  at  the  defendant's  house, 
and  advertisements  inserted  in  local  newspapers. 
Mellows  V.  Bannister^  31  W.  R.  238. 

The  court  will  permit  service  of  a  writ  against 
a  defendant  who  has  absconded  abroad,  but 
whose  address  is  unknown,  to  be  served  on  the 
brother  of  the  defendant,  if  the  fact  be  duly 
advertised  and  it  be  agreed  that  all  moneys 
recovered  be  paid  into  court.  Coullmm  v.  Car* 
shaw,  32  W.  R.  33. 

Snbstitnted  Service  on  SoUoitor  in  previons 
Aotion.] — A  written  notice  by  plaintiff's  solicitors, 
"  we  are  instructed  to  proceed  no  further  with  the 
action,"  is  a  sufficient  notice  of  discontinuance 
within  Ord.  XXIII.  r.  1.  Foreign  shipowners 
commenced  an  action  in  this  country  in  respect 
of  a  collision  at  sea,  and  then  discontinued  the 
action.  An  order  was  made  afterwards  for  leave 
to  serve  a  writ,  in  an  action  respecting  the  same 
collision,  issued  against  them  at  the  suit  of  the 
defendants  in  the  former  action,  by  way  of  sub- 
stituted service  upon  the  solicitors  who  acted  in 
the  former  action  as  the  solicitors  for  the  foreign 
shipowners.  Upon  its  appearing  that  the  solici- 
tors had  ceased  to  act  for  the  foreign  shipowners, 
the  order  was  set  aside.  The  Pommerania,  4 
P.  D.  195  ;  48  L.  J.,  P.  55  ;  39  L.  T.  642. 

Defendant  Abroad — Servioe  on  Attorney.] — S., 

being  abroad,  substituted  service  was  properly 
dire^ed  upon  his  attorneys  in  England.    SladCy 

YOL.  V. 


In  re,  Slade  v.  ffulme,  45  L.  T.  276 ;  30  W.  R. 
28. 

Sflbot  of — Equivalent  to  Personal  Service.] 

— The  plaintiff,  being  unable  to  serve  one  of 
the  defendants  with  the  writ,  obtained  an 
order  for  substituted  service  against  him 
under  Ord.  IX.  r.  2,  and  the  action  proceeded 
to  judgment  against  all  the  defendants.  The  de- 
fendant against  whom  the  order  for  substituted 
service  had  been  made  applied  to  be  let  in  to 
defend,  on  the  ground  that  he  had  a  defence  on 
the  merits,  and  that  he  had  never  had  any  notice 
of  the  action  while  pending : — ^Held,  that  as  an 
order  for  substituted  service  had  been  properly 
made  and  service  effected  under  it,  the  judgment 
was  regular,  and  that  the  defendant  could  not, 
ex  debito  justitie,  claim  to  be  let  in  to  defend 
the  action  ;  but  that  the  court,  in  the  exercise  of 
its  discretion,  could  aUow  him  to  do  so  if  shewn 
that  he  had  no  knowledge  of  the  proceedings  and 
had  a  defence  on  the  merits ;  and  that,  as  the 
giving  leave  was  discretionary,  the  court  could 
impose  terms.  Watt  v.  Barnett,  3  Q.  B.  D.  363  ; 
38  L.  T.  903  ;  26  W.  R.  745—0.  A.  Affirming 
3  Q.  B.  D.  183  ;  47  L.  J.,  Q.  B.  329  ;  38  L.  T.  63  : 
26  W.  R.  400. 

Substituted  service,  duly  effected  according  to 
the  order  of  the  court,  is  equivalent  for  all  pur- 
poses to  personal  service.    lb. 

Cases  under  Common  Law  Procedure  Act.] — 
An  order  under  s.  17  of  15  &  16  Vict.  c.  76,  will 
in  general  be  granted  ex  parte,  and  does  not 
require  to  be  served.  Barringer  v.  Handley,  12 
0.  B.  682  ;  21  L.  J.,  0.  P.  6 ;  16  Jur.  1023. 

The  court  will  not  interfere  with  the  discretion 
of  a  judge  in  refusing  to  make  an  order  to  pro- 
ceed as  if  personal  service  had  been  effected,  be- 
cause he  was  not  satisfied  that  there  had  been 
sufficient  reasonable  efforts  to  effect  service. 
Tomliyison  v.  Goatlcy,  1  L.  R.,  0.  P.  230;  35 
L.  J.,  0.  P.  183  ;  12  Jur.,  N.  S.  431. 

The  court  will  not  grant  an  order  to  substitute 
service  of  a  writ,  where  it  is  not  shewn  that  the 
defendant  wilfully  evades  such  service,  although 
it  may  be  practically  impossible  to  serve  him. 
Kitchen  v.  Wilson,  4  0.  B.,  N.  S.  483 ;  27  L.  J., 
0.  P.  253  ;  4  Jur.,  N.  S.  539. 

To  entitle  a  plaintiff  to  an  order  to  dispense 
with  personal  service  of  a  writ  upon  one  or  two 
defendants,  members  of  a  firm  sued  as  acceptors 
of  a  bill  of  exchange,  it  is  not  enough  to  shew 
that  he  has  gone  abroad,  and  has  no  private 
residence  here;  the  affidavit  must  shew  upon 
the  face  of  it  reasonable  grounds  for  inducing 
the  court  to  conclude  that  he  is  evading  service 
of  the  writ.    lb. 

To  entitle  a  plaintiff  to  an  order  for  leave  to 
proceed,  as  if  personal  service  had  been  effected, 
where  the  writ  has  been  served  by  leaving  a  copy 
for  him  at  a  club-house,  of  which  the  defendant 
is  a  member,  it  is  not  enough  to  shew  that  the 
copy  has  come  to  his  hands.  Davies  v.  Westma- 
coU,  7  0.  B.,  N.  S.  829  ;  29  L.  J.,  C.  P.  150 ;  6 
Jur.,  N.  S.  636. 

An  affidavit  should  distinctly  state  that  efforts 
had  been  made  to  discover  the  defendant's  place 
of  abode,  and  that  the  person  seeking  to  serve 
the  writ  had  been  unable  to  discover  it.    lb. 

A  defendant  living  abnxEud,  who  had  been  per- 
sonally served  with  a  writ,  having  been  shewn  to 
be  making  away  with  his  property,  the  court 
made  an  order  for  the  plaintiff  to  be  at  liberty  to 
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proceed  without  eiving  notice  of  declaration, 
other  than  bj  8ti(&ng  notice  up  in  the  master's 
office  requiring  the  defendant  to  plead  in  eight 
days.  JBates  v.  Bates,  9  C.  B.,  N.  S.  661  ;  30 
L.  J.,  C.  P.  191 ;  7  Jur.,  N.  S.  728  ;  3  L.  T.  670  ; 
9  W.  R.  266. 

A  shipowner  of  Hamburg  made  at  Hamburg 
an  agreement  with  a  domiciled  Englishman  for 
the  ^e  to  him  of  a  Hamburg  ship  wheneyer  she 
returned  from  the  Tojage  on  which  she  was  then. 
The  ship  returned,  and  was  ordered  by  the  owner 
to  Sunderland.  The  master  of  the  sliip,  who  was 
authorized  by  the  shipowner  to  act  as  his  agent 
In  the  sale,  refused  to  deliver  the  ship  except  on 
certain  terms.  The  purchaser  filed  a  bill  ag^nst 
the  owner  and  master  for  specific  performance. 
He  obtained  leave  to  substitute  service  on  the 
master  for  the  owner  and  moved  for  an  injunc- 
tion : — Held,  that  substituted  service  on  the 
master  was  effectual  and  proper.  Hart  v. 
Hervoigy  8  L.  R.,  Ch.  860  ;  29  L.  T.  47  ;  21  W.  R. 
663. 

When  a  British  subject  having  a  warehouse  in 
London,  resides  out  of  the  jurisdiction  of  the 
superior  courts,  efforts  to  serve  him  with  a  writ 
at  his  warehouse,  when  he  is  in  fact  abroad,  are 
not  such  reasonable  efforts  to  effect  personal 
service,  as  to  justify  an  order  that  the  plaintiff 
be  at  liberty  to  proofed  as  if  personal  service  had 
been  effected.  Flower  v.  AUany  2  H.  &  0.  688  ; 
33  L.  J.,  Ex.  83  ;  9  Jur.  1250 ;  12  W.  R.  160. 

The  exception  of  Scotland  and  Ireland  in  the 
18th  section  does  not,  by  implication,  authorize 
proceedings  against  a  person  resident  in  those 
•countries  under  the  2nd  or  17th  sections.    Ih, 

A  plaintiff,  having  endeavoured  for  two  years 
to  serve  a  defendant  personally  with  a  vrrit,  at 
length  succeeded  in  doing  so  in  the  streets  of 
Paris.  On  an  application  to  be  allowed  to  pro- 
ceed without  service  of  the  declaration  : — Held, 
that  the  plaintiff  must  make  reasonable  efforts  to 
■serve  the  declaration.  Thelwall  v.  Yelverton,  16 
C.  B.,  N.  S.  813  ;  10  Jur.,  N.  S.  296. 

A  judge's  order  that  "three  days  after  the 
-service  of  this  oider  at  the  defendant's  residence, 
the  plaintiff  be  at  liberty  to  proceed  as  if  personal 
•service  of  the  writ  of  summons  had  been  effected 
on  the  defendant,"  was  served  at  his  residence  on 
the  20th  of  December,  and  no  appearance  having 
been  entered  by  the  defendant,  the  plaintiff 
signed  judgment  on  the  morning  of  the  23rd  of 
December: — Held,  that,  under  the  order,  the 
defendant  had  to  the  end  of  the  23rd  to  enter 
an  appearance,  and  that  the  judgment  ought  not 
to  have  been  signed  till  the  24th  of  December. 
Weeks  V.  Wray,  3  L.  R.,  Q.  B.  212  ;  37  L.  J.,  Q.  B. 
84  ;  17  L.  T.  498  ;  16  W.  R.  399  ;  9  B.  &  S.  62. 


6.  Sbbvigb  out  of  Jubisdictiok. 
a.  Since  Judioature  Acts. 

1.  Praetiee  thereon. 

Application  for  Leave  to  Isine,  and  for  Leave 
to  Serve.] — Applications  for  leave  to  issue  a  writ 
for  service  out  of  the  jurisdiction,  and  for  leave 
to  serve  out  of  the  jurisdiction  a  copy  of  the 
writ  when  issued,  should  be  made  in  chambers  ; 
■and  such  applications  may  be  made  either  simul- 
taneously or  separately.  Stigand  v.  Stigand,  19 
Ch.  D.  460  ;  61  L.  J.,  Ch.  446  ;  30  W.  R.  312. 

Leave  to  issue  a  writ  of  summons  for  service 


out  of  the  jurisdiction,  and  leave  to  serve  it  out 
of  the  jurisdiction,  will  be  given  by  one  order. 
Traill  v.  Portm-,  1  Jr.  L.  R.  60. 

Affidavit,  how  Intituled.]— An  affidavit  to 
ground  a  motion  for  liberty  to  issue  a  writ  for 
service  out  of  the  jurisdiction  should,  under 
Ord.  I.  r.  4,  be  intituled  "  In  the  matter  of  a 
roposed"  plaintiff  and  defendant,     Blake  v. 

wr,  6  L.  R.,  Ir.  476. 

Evidence  is  only  requisite  upon  the  applica- 
tion for  leave  to  serve.  If  the  applications  are 
simultaneous,  the  affidavit  in  support  of  the 
application  for  leave  to  serve  should  be  intituled 
in  the  matter  of  the  intended  action;  if  separate, 
in  the  action.  Statement  of  the  practice. 
Young  v.  Brassey  (1  Ch.  D.  277)  not  followed. 
Stigand  v.  Stigand,  19  Ch.  D.  460  ;  61  L.  J.,  Ch. 
446 ;  30  W.  R.  312. 

The  affidavit  should  be  intituled  in  the  con- 
templated action,  and  also  in  the  Judicature 
Act.  Young  v.  Brassey,  1  Ch.  D.  277  ;  45  L.  J., 
Ch.  142  ;  24  W.  R.  110. 


Snffioieney.] — The  sufficiency  of  the  plain- 


tiff's affidavit  under  Ord.  XI.  r.  3,  considered. 
Fowler  v.  Barstow,  20  Ch.  D.  240  ;  51  L.  J.,  Ch. 
103  ;  46  L.  T.  603  ;  30  W.  R.  113— C.  A. 

In  cases  where  the  defendant  is  resident  in  Soot- 
land  or  Ireland,  the  omission  of  the  statement 
that  he  is  a  British  subject  is  not  materiaL    lb. 

The  evidence  required  by  Ord.  XI.  r.  3,  of  the 
grounds  on  which  an  application  for  service  of  a 
writ  of  summons  out  of  the  jurisdiction  is  ap- 
plied for  must  be  evidence  to  prove  that  there  is 
a  cause  of  action,  and  that  such  cause  of  action 
arose  within  the  jurisdiction.  Cheat  Austra- 
lian Oold  Mining  Conipany  v.  Martin,  5  Ch.  D. 
1 ;  46  L.  J.,  Ch.  289 ;  35  L.  T.  874 ;  25  W.  R. 
246— C.  A. 

A  company  registered  in  England  for  working 
a  mine  in  Australia  brought  an  action  against 
persons  connected  vnth  the  formation  of  the 
company,  making  a  prim&  &cie  case  for  relief  in 
respect  of  acts  within  the  jurisdiction.  The 
court  refused  to  make  an  order  under  Ord.  XI. 
r.  1,  for  service  of  the  writ  in  Australia  upon 
one  of  the  defendants,  who  was  a  British  subject, 
until  the  plaintiffs  produced  an  affidavit  by  their 
secretary  that  he  was  informed  and  believed 
that  there  was  a  good  cause  of  action  within  the 
jurisdiction.    Ih. 

An  affidavit  in  support  of  an  application  to 
serve  a  writ  of  summons  on  a  defendant  residing 
in  Scotland  is  insufficient  if  it  omits  to  state 
whether  there  exists  in  Scotland  a  local  court 
having  jurisdiction  in  the  matter  in  question  in 
accordance  with  Ord.  XI.  r.  la.  Woods  v. 
MInnes,  4  C.  P.  D.  67 ;  27  W.  R.  49. 

When  it  is  necessary  to  serve  a  writ  of  sum- 
mons on  a  defendant  out  of  the  jurisdiction  there 
must  be  an  affidavit  in  support  of  the  applica- 
tion, and  the  order  made  under  Ord.  II.  r.  4, 
will  provide,  if  necessary,  for  service  of  interro- 
gatories, and  also  for  the  issuing  of  an  injunc- 
tion, if  it  should  be  applied  for  ex  parte.  Young 
V.  Brassey,  1  Ch.  D.  277  ;  46  L,  J.,  Ch.  142 ;  24 
W.  R.  110. 

Conearrent  Writ  against  one  of  several  De- 
fendants.]— ^When  one  of  the  defendants  in  a 
probate  action  was  a  foreign  subject  residing  out 
of  the  jurisdiction,  the  court  ordered  that  be 
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should  receiye  notice  In  Ilea  of  service  of  a  writ 
of  summons  marked  as  a  concurrent  ¥n:it  under 
Old.  YI.  r.  2.  Beddington.  v.  Beddingtan,  I  P. 
D.  426  ;  45  L.  J.,  P.  44 ;  34  L.  T.  366  ;  24  W.  R. 
348. 

Form.^ — When  leave  is  given  to  issue  a  writ 
for  service  out  of  the  juimliction,  the  words 
**  by  leave  of  the  court  or  a  judge  "  which  occur 
in  Forms  2  and  3,  given  in  the  Rules  of  Court, 
1875,  Appendix  A,  Part  1,  may  be  omitted  from 
the  writ  and  notice,  so  as  to  enable  the  plaintiff 
to  proceed,  in  default  of  appearance,  without 
obtaining  further  leave  of  the  court  or  a  judge 
before  so  doing.  Bdcon  v.  Turner^  SLCh.  D.  275; 
34  L.  T.  647 ;  24  W.  R.  637. 

Foreigner  must  be  served  with  Hotiee,  and 
not  Writ  Itielll— Under  the  Judicature  Act,  Ord. 
XI.  r.  1,  as  under  the  Common  Law  Procedure 
Act,  1852,  s.  19,  where  the  defendant  is  a 
foreigner  out  of  the  jurisdiction,  notice  of  the 
writ  must  be  served,  and  not  the  writ  itself. 
Westman  v.  SnicJtare/abrik,  1  Ex.  D.  237  ;  45  L. 
J.,  Ex.  327  ;  24  W.  R.  405. 

Whether  a  foreign  non-resident  corporation 
can  or  cannot  be  served  with  process,  there  is 
nothing  to  prevent  the  issue  of  a  writ  against  it. 
lb. 

In  an  action  commenced  in  the  chancery 
division  the  same  rule  applies  as  in  the  other 
divisions,  that  where  a  defendant  is  a  foreigner 
out  of  the  jurisdiction  he  must  be  served  with 
notice  of  the  writ,  and  not  with  the  writ  itself. 
Howard,  In  re,  Padley  v.  Camphauwn,  10  Ch. 
D.  650  ;    48  L.  J.,  Ch.  364  ;    27  W.  R.  217— 

C.  A. 

Afldavit  of  Senrice  of  Hotiee  of  Writ  in  Lieu 
of  Senriee  ont  of  the  Jnrisdiction.]  — Where 
leave  had  been  obtained  to  serve  notice  of  the 
writ  in  lieu  of  service  out  of  the  jurisdiction, 
upon  a  defendant  who  was  a  Syrian  resident  at 
Beyrout : — Held,  that  an  affidavit  of  service 
in  the  form  adopted  in  the  common  law  divi- 
sions was  sufficient.    Bustros  v.  Bustros,  14  Ch. 

D.  849  J  49  L.  J.,  Ch.  396  ;  28  W.  R.  595. 

Ho  Affidavit  of  Indoriemont  of  Soryioe — Filing 
Statement  of  Claim.]— The  defendant  being  out 
of  the  jurisdiction,  an  order  had  been  obtained 
to  serve  notice  in  lieu  of  writ,  and  personal 
service  had  been  effected.  An  affidavit  had  been 
made  proving  the  fact  of  such  service,  but  it  did 
not  mention  the  indorsement  as  required  by  Ord. 
IX.  r.  13,  of  the  Rules  of  Court,  1875  :— Held, 
that  the  statement  of  claim  might  nevertheless 
be  filed  under  Ord.  XIX.  r.  6,  the  court  being  of 
opinion  that  the  provisions  of  Ord.  IX.  r.  13,  did 
not  apply  to  notice  in  lieu  of  writ  under  Ord.  XI. 
Bymond  v.  Oroft  (34  L.  T.  786)  considered, 
Litesey^  In  re,  Fish  v.  ChcUterton,  47  L.  T.  328  : 
31  W.  R.  87. 

Defendant  moving  to  Biseharge  Order — Pro- 
eeedingi  on.] — Where  a  plaintiff  has  obtained 
leave  under  Ord.  XI.  to  serve  a  writ  out  of  the 
j  arisdiction,  and  the  defendant  moves  to  discharge 
the  order,  affidavits  are  admissible  to  contest  the 
question  whether  the  cause  of  action  arose  within 
the  jurisdiction.  Great  Australian  Gold  Minifig 
Company  v.  Martin  (5  Ch.  D.  1)  overruled  on 
this  point.  Fowler  v.  Barstow,  20  Ch.  D.  240  ; 
51  L.  J.,  Ch.  103  ;  45  L.  T.  603  ;  30  W.  R.  113— 
C.A. 


When  the  plaintiff  proves  that  there  is  a  cause 
of  action,  and  that  such  cause  arose  within  the 
jurisdiction,  the  court  wiU  not  aUow  such  evi- 
dence to  be  controverted  or  go  into  the  merits  of 
the  case.  Great  Australian  Gold  Mining  Com- 
pany V.  Martin,  6  Ch.  D.  1  ;  46  L.  J.,  Ch.  289  ; 
36  L.  T.  874  ;  25  W.  R.  246— C.  A. 

Appearance  no  Estoppel.] — ^W.,  a  London 


fruiterer,  issued  a  writ  of  summons,  and  served 
it  personally  on  M.,  in  Scotland,  to  recover  a 
debt  of  47Z.  money  due.  W.  made  an  i^davit 
that  there  was  no  local  court  having  jurisdiction 
in  Scotland,  whereon  the  judge  gave  leave  to  serve 
M.  in  Scotland.  M.  entered  an  appearance  in 
the  High  Court,  and  applied  to  set  aside  the  writ 
and  service  on  the  ground  that  there  was  a  local 
court  having  jurisdiction  : — Held,  that  the  writ 
and  service  must  be  set  aside  as  contrary  to  Ord. 
XI.,  and  the  entering  of  an  appearance  did  not 
estop  M.  from  so  api^ying.  WlUte  v.  Ma^regor, 
46  J.  P.  775. 

Mode  of  railing  Objection  to  Service.] — The 
question  of  the  service  of  a  writ  out  of  the  juris- 
diction is  finally  determined  when  leave  to  serve 
it  is  g^ven  under  Ord.  XI.,  subject  to  any  appli- 
cation by  the  defendant  to  rescind  the  leave  and 
to  the  right  of  appeal,  and  cannot  be  rused  in 
the  statement  of  defence.  Preston  v.  Lamont, 
1  Ex.  D.  361  ;  45  L.  J.,  Ex.  797  ;  35  L.  T.  341  ; 
24  W.  R.  928. 

11.  Leave,  when  gratited. 

General  Bole.] — No  leave  to  serve  a  defendant 
with  a  writ  out  of  the  jurisdiction  can  now  be 
given  except  in  the  cases  specified  in  Ord.  XI. 
r.  1.  Eager,  In  re.  Eager  v.  Johnstone,  22  Ch. 
D.  86  ;  52  L.  J.,  Ch.  56 ;  47  L.  T.  685  ;  31  W.  R. 
33— C.  A. 

Before  leave  for  service  of  a  writ  out  of  the 
jurisdiction  is  g^nted,  the  plaintiff  must  prove 
that  the  cause  of  action  arose  within  the  juris- 
diction. Order  XI.  must  be  held  to  imply  that 
the  fact  of  mere  damages  being  incurred  within 
the  jurisdiction  is  not  sufficient  to  enable  the 
court  or  judge  to  give  leave  for  service  of  the 
writ  out  of  the  jurisdiction.  Shearman  v.  Find- 
lay,  32  W.  R.  122. 

Where  Defendant  lives  in  Scotland  or  Ireland.  ] 
— Rule  la.  of  Ord.  XI.  giving  a  discretion  to  the 
judge  when  the  defendant  resides  in  Scotland  or 
Ireland,  only,  relates  to  actions  on  contracts,  and 
wiU  not  be  applied  to  other  actions.  Fowler  v. 
Barstow,  20  Ch.  D.  240  ;  61  L.  J.,  Ch.  103  ;  45 
L.  T.  603  ;  30  W.  R.  113— C.  A. 

A  plaintiff,  who  resided  in  London,  brought  an 
action  for  breach  of  contract  against  the  defen- 
dant, who  lived  in  Ireland.  The  contract  was 
made  and  broken  in  England  : — Held,  that  an 
order  could  properly  be  made  under  Ord.  XI.  r.  1, 
allowing  the  service  of  the  writ  of  summons  on 
the  defendant  in  Ireland.  Green  v.  Browning, 
34  L.  T.  760. 

In  an  action  founded  on  an  alleged  breach 
within  the  jurisdiction  of  a  contract  which, 
according  to  the  terms  thereof,  ought  to  have 
been  peiformed  within  the  jurisdiction,  an  order 
had  been  made  on  the  plaintiff^s  ex  parte  appli- 
cation to  serve  the  writ  upon  the  defendant,  who 
was  domiciled  and  resident  in  Scotland  : — Held, 
on  a  motion  under  Ord.  XII.  r.  30,  to  set  aside 
this  order  and  the  service,  that  Ord.  XI.  r.  2,  does 
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not  refer  to  the  exception  in  clause  (e)  of  the 
previous  rule,  and  that  there  is  no  power  under 
Ord.  XI.  r.  1,  to  allow  service  of  the  writ  nor  to 
exercise  the  discretion  given  by  rule  2  in  the  cir- 
cumstances of  this  case.  Sanders  or  Lenders  v. 
Anderson,  12  Q.  B.  D.  50 ;  49  L.  T.  537  ;  32  W. 
R.  230. 

Both  Parties  residing  in  Ireland.]  —  The 
plaintiff  (who  resided  in  Ireland)  and  the  defeii- 
dant  entered  into  a  partnership  contract  executed 
in  London  (the  defendant  being  described  as  a 
civil  engineer,  of  Victoria-street,  Westminster) 
for  the  construction  of  a  railway  in  Ireland. 
The  defendant  and  his  family  went  to  reside  in 
Ireland,  he  having  to  superintend  the  works  in 
progress.  The  contract  provided  that  the  busi- 
ness should  be  carried  on  in  Victoria-street  and 
Ireland,  and  that  the  books  should  be  kept  at 
Victoria-street.  After  a  very  short  time  this 
clause  was  abutidoned,  and  the  business  and  the 
books  were  carried  on  and  kept  in  Ireland. 
Disputes  having  arisen,  the  plaintiff,  while 
residing  for  a  ^ort  time  in  England,  obtained 
leave  from  the  chief  clerk,  upon  an  ex  parte 
application  in  chambers,  to  issue  and  serve  out 
of  the  jurisdiction  a  writ  in  an  action  for  the 
taking  of  the  accounts  and  for  the  appointment 
of  a  receiver  and  manager : — field,  under  Rules 
of  S.  C,  rr.  1  and  la  of  Ord.  XI.,  that  the  appli- 
cation of  the  plaintiff  was  improper  and  that 
the  writ  must  be  discharged  with  costs.  Tot- 
tenham  v.  Barry,  12  Ch.  D.  797  ;  48  L.  J.,  Ch. 
641  ;  28  W:  R.  180. 

In  fieotland— Facilities  for  Trying  there.] — 
To  obtain  leave  to  serve  a  defendant  in  Scotland, 
it  is  not  enough  to  shew  the  amount  of  the  claim, 
that  the  contract  was  made  and  the  breach  of  it 
occurred  in  London,  that  the  plaintiff  and  also 
the  agent  of  the  defendant  (who  signed  the  con- 
tract) reside  in  LondoD,  that  all  the  plaintiff's 
witnesses  reside  in  London,  and  that  it  would  be 
more  convenient  and  less  expensive  to  try  the 
action  in  London  than  in  Scotland.  The  affida- 
vit ^ould  go  on  to  shew  in  what  respect,  regard 
being  had  to  the  facilities  for  trying  the  cause  in 
the  neighbourhood  of  the  defendant's  residence, 
it  would  be  cheaper  and  more  convenient  to  try 
in  London.  Woods  v.  ^tlnyies,  4  C.  P.  D.  67  ; 
27  W.  R.  49. 

Ko  Contract— Bight  of  Contribntion.]— The 
first  mortgagee  of  a  ship,  with  a  power  to  collect 
the  freight,  brought  an  action  against  the  second 
mortgagee  of  the  ship  (whose  mortgage  included 
an  assignment  of  the  freight),  and  others,  claim- 
ing an  account  and  payment  out  of  the  freight 
of  the  amount  he  had  paid  for  the  wages  of  the 
crew  and  the  wages  and  disbursements  of  the 
master.  The  freight  was  in  the  hands  of  R.  &  Co., 
foreigners,  resident  abroad,  to  whom  it  had  been 
paid  as  the  agents  of  the  second  mortgagee,  and 
who  claimed  to  retain  it  in  satisfaction  of  a  debt 
due  to  them  from  their  principal.  The  plaintiff 
sought  to  make  R.  &  Co.  aefen(£knt8  to  his  action : 
— Held,  that  as  no  contract  existed  or  had  existed 
between  the  plaintiff  and  R.  &  Co.,  r.  1  of  Ord.  XI. 
did  not  apply ;  and  that  the  equity  (if  any)  of 
the  plaintiff  against  R.  &  Co.  was  a  right  to 
contribution,  in  respect  of  which  they  should  be 
sued  in  the  ordinary  way.  JiP Stephens  v.  Car- 
negie,  49  L.  J.,  Ch.  397  ;  42  L.  T.  309— C.  A. 
Reversing  42  L.  T.  15  ;  28  W.  R.  385. 


Contract  and  Breach  within  Jnrisdietion.] — 
On  the  14th  of  May,  1877,  an  agreement  wa3 
entered  into  at  Bombay  between  the  plaintiff, 
the  defendant  M.  M.,  and  the  defendants,  N.  k. 
Co.  (an  Indian  firm),  to  work  certain  mines  in 
India  as  a  joint  adventure,  in  which  N.  k,  Co. 
were  to  find  the  capital  and  the  plaintiff  to 
acquire  the  mining  rights,  and  each  partner  was 
to  take  one-third  of  the  profits.    N.  &  Co.  after- 
wards went  into  liquidation  in  India,  and  their 
property  became  vested  in  trustees  residing  in 
Bombay.   The  plaintiff  subsequently  ascertamed 
that  on  the  17th  of  April,  1879,  an  agreement 
had  been  entered  into  m  England  between  the 
defendant  H.,  as  the  agent  of  N.  &  Co.'s  trustees, 
and  G.,  the  agent  of  a  Scotch  company,  for  the 
sale  of  the  mining  rights  to  the  Scotch  company, 
and  that  such  agreement  contained  no  mention 
of   the   plaintiff's  rights.     The  plaintiff  then 
brought  an  action  against  N.  &  Co.,  their  Indian 
trustees,  H.  (the  agent),  M.  M.,  and  the  Scotch 
company,  and  by  the  indorsement  on  his  writ 
claimed  a  declaration  that  under  the  agreement 
of  the  14th  of  May,  1877,  he  was  entitl^  to  one- 
third  of  the  profits  of  the  mining  adventure,  and 
that  the  defendants  and  their  estates  in  liquida- 
tion might  be  declared  liable  to  account  for  and 
pay  all   moneys   obtained   by  the  defendants 
respectively  by  dealing  with  the  mining  pro- 
perties, and  fraudulently  concealing  the  plain- 
tiff's interest  therein ;   with  an  injunction  to 
restrain  the  defendants  respectively  from  carry- 
ing the  agreement  of  the  17th  of  April,  1879, 
into  effect,  except  on  the  footing  of  the  plaintiff 
being  entitled  to  one-third  of  the  promts,  and  for 
ancillary  relief.    The  plaintiff,  three  out  of  the 
five  members  of  the  firm  of  N.  &  Co.,  and  H., 
were  in  England,  but  all  the  other  parties  to  the 
action  were  out  of  the  jurisdiction ;   and  the 
plaintiff  obtained,  under  Ord.  XI.  r.  1,  of  the 
Rules   of    Court,   1876,  an    order    authorizing 
service  out  of  the  jurisdiction  of  the  writ  on  the 
Sootoh  company  in  Scotland.    Upon  motion  by 
the  Scotch  company  to  dischaiige  this  order  : — 
Held,  1.  That  the  balance  of  convenience  was  in 
favour  of  the  action  being  tried  here.    2.  That 
the  case  was  substantially  a  partnership  case, 
in   which   an    English   court   might   properly 
exercise  jurisdiction  ;  and  that  the  Scotch  com- 
pany were  not  entitled  to  have  their  case  sepa- 
rated from  that  of  the  other  defendants.    3. 
That  the  order  for  service  out  of  the  jurisdiction 
on  the  Scoteh  company  was  rightly  made  under 
Ord.  XI.  r.  1,  because,  (a)  the  action  **  affected,'* 
within  the  meaning  of  the  second  branch  of  the 
rule,  the  contract  of  April,  1879,  which  was 
made  within  the  jurisdiction,  and  Qt)  because 
the  same  contract  constituted  a  breach  within 
the   jurisdiction  of  a  contract   made   abroad. 
Harris  v.  Fleming,  13  Ch.  D.  108 ;  49  L.  J.,  Ch. 
32  ;  28  W.  R.  389. 

Contract  botween  Shipowner  in  Ireland  and 
Underwriter  in  England.] — ^The  plaintiff,  owner 
of  a  vessel  belonging  to  the  port  of  Belfast, 
instructed  N.,  a  Belfast  insurance  agent,  to  effect 
a  policy  of  insurance  on  the  vessel;  the  insurance 
agcmt,  through  his  London  agent  R.,  effected  the 
policy  in  London  with  the  defendants,  and  the 
owner  paid  K.  the  premium  in  Belfast,  and  there- 
received  the  policy  from  him.  The  defendant 
alleged  that  they  carried  on  business  at  Lloyd's, 
in  the  city  of  London  only  ;  that  they  neither 
accepted  risks,  received  premiums,  paid  losses,. 
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nor  had  any  agents  out  of  London ;  that  the  policy 
was  underwritten  at  Lloyd^s  in  consequence  of 
a  proposal  made  by  B.  at  Lloyd's ;  that  the  pre- 
mium was  paid  and  the  policy  delivered  by  and  to 
B.  in  London;  that  they  did  not,  nor  did  N.  or  any 
other  person  on  their  behalf,  receive  the  premium 
or  deliver  the  policy  at  Belfast,  and  that,  in 
accordance  with  a  well-known  custom  of  Lloyd's, 
any  money  which  might  become  due  under  the 
policy,  was  payable  at  Lloyd's,  and  not  else- 
wheie.  The  plaintiiS  alleged  that  he  had  no 
notice  or  knowledge  of  that  custom  before  effect- 
ing the  policy.  The  defendants  refused  to  pay 
the  amount  of  the  policy  to  the  plaintiff: — 
Held,  that  the  defendants  were  bound  to  pay 
the  amount  (if  any)  due  on  the  policy  to  the 
plaintiff  in  Belfast,  that  the  non-payment  con- 
stituted a  breach  of  their  contract  with  the 
plaintiff,  within  the  jurisdiction,  and  that  he 
was  entitled  to  an  order  for  leave  to  serve  a  writ 
to  recover  the  amount  of  the  policy  on  the  defen- 
dants out  of  Uie  jurisdiction.  Ward  v.  Harris^ 
8  L.  B.,  Ir.  365— C.  A. 

Ship  under  Charter  within  the  Jnriidiotion.] 
— ^A  charterparty  having  been  entered  into  in 
Scotland  between  the  plaintiffs  and  a  shipowner, 
both  parties  being  resident  in  Scotland,— on  an 
€x  parte  motion  to  restrain  the  shipowner  from 
dealing  with  the  ship,  which  was  then  at  a  port 
within  the  jurisdiction,  in  a  manner  alleged  to 
be  inconsistent  with  the  charterparty : — Held, 
having  regard  to  the  discretion  given  to  the 
court  by  Bules  of  Court,  1875,  Ord  XL  r.  la, 
that  it  was  not  a  case  in  which  the  court  would 
grant  an  injunction  or  direct  service  of  the  writ 
out  of  the  jurisdiction.  McPhail,  Ex  parte,  12 
Ch.  D.  632  ;  48  L.  J.,  Ch.  415  ;  41  L.  T.  338  ;  27 
W.  B.  625. 

Seotoh  Property  administered  by  Seotoh 
Tniiteef.] — On  the  marriage  of  an  Englishman, 
domiciled  in  England,  with  a  Scotch  lady,  a 
settlement  in  Scotch  form  was  made  of  her 
property,  under  which,  after  the  death  of  the 
wife,  the  property  went  to  the  children  of  the 
marriage,  subject  only  to  an  annuity  to  the 
husband.  On  the  death  of  the  wife,  the  only 
child  of  the  maiTiage,  an  in&nt,  resident  with 
his  father  in  England,  commenced  an  action 
against  the  trustees  to  have  the  trusts  adminis- 
tered by  the  court,  alleging  that  the  trustees 
improperly  refused  to  allow  maintenance  out  of 
the  income.  The  trust  property  was  all  in 
Scotland,  and  the  trusteeis  all  resided  there. 
An  order  having  been  obtained  for  leave  to  serve 
the  writ  upon  Uie  trustees  in  Scotland: — Held, 
by  the  Court  of  Appeal,  that,  assuming  that 
there  was  jurisdiction  under  Bules  of  Court,  1875, 
Old.  XI.  r.  1,  to  allow  service  of  the  writ  in 
Scotland,  still  under  the  discretion  given  by 
Ord.  XI.  r.  la,  sudi  service  ought  not  to  be 
authorized,  as  it  was  more  convenient  and  proper 
that  the  trusts  of  Scotch  property  held  by  Scotch 
trustees  upon  the  trusts  of  a  Scotch  instru- 
ment should  be  administered  by  a  Scotch  than 
by  an  English  court.  Semble,  that  under  Ord. 
XI.  r.  1,  there  was  no  jurisdiction  to  order 
service  of  the  writ  in  Scotland.  Creswell  v. 
Parker,  11  Ch.  D.  601  ;  40  L.  T.  599 ;  27  W.  B. 
897— C.  A. 

Action  for  Slander  of  Title.] — A  statement 
in  the  nature  of  slander  of  title,  made  out  of  the 


jurisdiction  concerning  property  within  the 
jurisdiction,  is  not  an  act  or  thing  affecting 
such  property  within  Ord.  XI.  r.  1,  and  conse- 
quently service  of  the  writ  of  summons  in  an 
action  for  such  statement  cannot  be  allowed  out 
of  the  jurisdiction.  Cojfey  v.  ArfUftt,  2  C.  P.  D. 
24 ;  46  L.  J.,  C.  P.  3  ;  35  L.  T.  424  j  25  W.  B.  46. 

Slander  uttered  Abroad,  but  Special  Damage 
within    Jorisdlotion — <<Aot   done."]  —  On   an 

application  for  leave  to  issue  a  writ  of  summons 
for  service  out  of  the  jurisdiction,  it  appeared 
that  the  cause  of  action  was  an  alleged  slander 
uttered  abroad,  and  followed  by  special  damage 
in  England: — Held,  by  the  Divisional  Court, 
that  the  special  damage  in  England  was  n6t  an 
act  done  within  the  jurisdiction,  so  as  to  give 
the  court  power  to  idlow  service  of  the  writ  out 
of  the  jur^iction  under  Ord.  XI.  r.  1.  Held,  by 
the  Court  of  Appeal,  that  the  writ  ought  not  to 
issue,  for  as  it  was  not  shewn  that  the  slander 
was  intended  to  be  transmitted  to  England,  the 
special  damage,  if  it  was  the  cause  of  action,  was 
not  the  act  of  the  person  who  uttered  the  slander 
or  an  act  for  which  he  was  responsible,  so  that 
there  was  no  act  done  by  him  within  the 
jurisdiction  within  Ord.  XI.  r.  1.  Bree  v.  Jifares- 
caux,  7  Q.  B.  D.  434 ;  50  L.  J.,  Q.  B.  676  ;  44 
L.  T.  765  ;  29  W.  B.  858— C.  A,  Affiimiag  44 
L.  T.  644. 

Third  Party  Hotioe.]— Ord.  XI.  rr.  2,  4,  as  to 
service  of  writs,  &c.,  out  of  the  jurisdiction, 
applies  to  the  service  of  notices  on  third  persons 
under  Ord.  XVI.  rr.  17, 18  ;  and  service  of  a 
notice  on  a  company  in  Scotland  was  therefore 
good.  Swatuea  Shipping  Campany  v.  Dwican, 
1  Q.  B.  D.  644  ;  45  L.  J.,  Q.  B.  638  ;  35  L.  T. 
879  ;  25  W.  B.  233— C.  A. 

Serrioe  of  Counter-claim  on  Third  Party.] — A 
defendant  may  not  serve  a  third  party  out  of 
the  jurisdiction  with  a  counter-claim,  although 
he  may,  if  neoessaiy,  commence  a  fresh  action 
against  him.    Potters  y.  Miller,  31  W.  B.  858. 

Territorial  Jurifdiollon.1 — ^The  jurisdiction  of 
the  Queen  does  not  extetid  from  the  coast  beyond 
low-water  mark  unless  it  has  been  so  extended 
by  an  act  of  parliament,  and  therefore  Ord. 
XI.  r.  1,  which  provides  for  the  service  of  a 
writ  of  summons  out  of  the  jurisdiction  where 
the  act  for  which  damages  are  sought  to  be  re- 
covered was  done  within  the  jurisdiction,  does 
not  authorize  such  service  where  the  action  was 
for  the  death  of  a  person  through  the  negligent 
management  of  d^endants'  vessel  at  sea,  though 
within  three  miles  of  the  coast  of  England. 
Harris  v.  The  FrancorUa,  2  C.  P.  D.  173  ;  46 
L.  J.,  C.  P.  363. 

On  Foreign  Corporations.] — Ord.  XL  r.  1,  of 
the  Bules  of  Court,  1875,  which  provides  for 
service  of  a  writ  of  summons  out  of  the  juris- 
diction, applies  to  actions  against  a  foreign 
corporation  resident  out  of  the  jurisdiction. 
Scott  V.  Royal  Wax  Candle  Company,  1  Q.  B.  D. 
404,;  45  L.  J.,  Q?-*.  586 ;  34  L.  1\  683 ;  24  W.  B. 
668. 

When,  in  such  an  action,  the  plaintiff  has 
issued  the  writ  and  served  notice  thereof  by 
leave  of  the  court  or  a  judge,  he  need  not  obtain 
any  further  leave  to  proceed  and  sign  judgment 
for  default  of  appearance  under  Ord.  Xlll.    Jh, 
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The  Supreme  Court  Procedure  Law,  1872 
(Jamaica),  by  s.  19  provides,  "that  in  any  action 
against  a  person  residing  out  of  Jamaica,  it  shall 
be  lawful  for  the  court  or  a  judge,  upon  being 
satisfied  by  affidavit  that  there  is  a  cause  of 
action  which  arose  within  the  jurisdiction  or  in 
respect  of  a  breach  of  contract  made  within  the 
jurisdiction,  and  that  such  person  carries  on  in 
.Jamaica  any  trade  or  business,  and  that  he  has 
no  known  agent  in  Jamaica  authorized  to  bring 
actions  ...  to  order  that  the  service  of  the 
writ  and  all  subsequent  proceedings  may  be 
made  on  any  servant  or  agent  in  Jamaica 
engaged  in  carrying  on  for  such  person  such 
.  .  •  trade  or  business."  A  company  con- 
veying mails  and  passengers  to  and  from  Great 
Britain  to  the  West  Indies,  was  domiciled  in 
London  but  had  a  superintendent  in  Jamaica : — 
Held,  that  the  company  was  a  "  person  "  within 
the  meaning  of  the  section,  and  that  they 
carried  on  a  business  in  Jamaica.  Royal  Mail 
Steam  Packet  Covipany  v.  Braham^  2  App.  Cas. 
381  ;  46  L.  J.,  P.  C.  67  ;  36  L.  T.  220 ;  25  W.  R. 
651. 

Held,  secondly,  that  an  order  directing  service 
on  their  superintendent  in  Jamaica  was  correct. 
Ih. 


b*   Oases  under  Coxnxnon  Law  Procedure 

Act. 

Effect  of  Appearanee — Jnriidietion  of  Conrt.] 
— A  writ  was  issued  with  a  special  indorse- 
ment, stating  that  the  defendant  was  sued  as 
a  member  of  a  bank  at  Calcutta,  on  promis- 
sory notes  of  that  bank.  The  writ  was  served 
on  the  defendant  in  person,  who  entered  an 
appearance  to  it,  on  which  a  declaration  was 
delivered,  and  he  afterwards  applied  for  and 
obtained  an  inspection  of  the  notes.  He  like- 
wise made  an  affidavit  that  they  were  made  at 
Calcutta,  and  that  he  was  not  aware  of  the 
nature  of  the  plaintiff's  claim  until  he  inspected 
them  : — Held,  that  assuming  the  case  not  to  be 
within  the  18th  section  of  15  &  16  Vict.  c.  76, 
the  defendant,  by  appearing  to  the  action,  had 
given  the  court  jurisdiction  over  it.  Forbes  v. 
Smith,  10  Ex.  717 ;  24  L.  J.,  Ex.  167 ;  1  Jur., 
K.  S.  383. 

Setting  aside.]— A  British  subject  residing  out 
of  the  jurisdiction,  having  been  served  with  a  writ 
of  summons,  and  not  having  appeared,  a  judge^s 
order  was  made  that  the  plaintiff  should  be  at 
liberty  to  proceed.  Judgment  was  signed  on  the 
28th  November.  The  defendant  on  the  12th 
March  applied  to  set  aside  the  proceedings,  on 
the  ground  that  the  cause  of  action  did  not  arise 
wholly  within  the  jurisdiction  of  the  court : — 
Held,  that  the  order  was  not  void,  and  the  de- 
fendant not  having  come  within  a  reasonable 
time,  the  rule  was  refused.  Button  v.  White- 
house,  1  H.  &  N.  32  ;  2  Jur.,  N.  S.  379. 

In  November,  1852,  the  plaintiff's  attorney 
issued  ag^ainst  the  defendant  a  writ  for  service 
on  a  British  subject  residing  out  of  the  jurisdic- 
tion. In  the  following  March,  the  defendant's 
attorney  entered  an  appearance.  The  plaintiff's 
attorney  not  being  aware  that  an  appearance 
was  entered,  from  time  to  time  renewed  the 
writ,  and  on  the  31st  of  March  served  the 
defendant,  who  had  always  resided  in  England, 
J^rith  a  copy  of  the  renewed  writ : — Held,  that 


there  was  no  g^und  for  setting  aside  the  pro- 
ceedings.    Oreen  v.  Braddyll,  1  H.  &  N.  69. 

A  writ  issued  and  served  on  a  British  subject 
out  of  the  jurisdiction  may  be  set  aside,  on  the 
application  of  the  defendant,  if  it  is  shewn  that 
there  was  no  cause  of  action  which  arose  within 
the  jurisdiction.  Binet  v,  Picot,  4  H.  &  N,  365  ; 
28  L.  J.,  Ex.  244. 

When  a  defendant,  by  affidavit,  states  that  the 
cause  of  action  arose  abroad,  the  plaintiff  must, 
to  support  the  writ,  distinctly  shew  such  facts 
as,  if  true,  would  shew  that  the  cause  of  action 
arose  or  the  contract  was  made  within  the  juris- 
diction.   11, 

A  writ  having  been  issued  for  service  out  of 
the  jurisdiction,  the  defendant  applied  on  affidavit 
to  set  it  aside,  on  the  ground  that  the  cause  of 
action  did  not  arise  within  the  jurisdiction  ;  and 
the  court  not  being  satisfied  that  the  plaintiff 
did  not  intend  to  sue  for  matters  not  arising 
within  the  jurisdiction,  made  an  order  to  set 
aside  the  writ,  unless  the  plaintiff  would  give  an 
undertaking  to  prove  a  cause  of  action  arising 
within  the  jurisdiction,  and  to  confine  himself  to 
that  cause  of  action.  Diamond  v.  Sutton,  1  L.  R., 
Ex.  130  ;  35  L.  J.,  Ex.  129  ;  12  Jur.,  N.  8.  319  ; 
13L.  T.  800;  14  W.  R.  374. 

In  respect  of  what  Causes  of  Action,  or 
Breaches  of  Contract  within  the  Jnrisdictioii.] 
— A  claim  for  a  balance  due  as  the  result  of 
cross  consignments  and  remittances  between  a 
merchant  here  and  a  merchant  (a  British  sub- 
ject) domiciled  and  canying  on  business  exclu- 
sively at  the  Cape  of  Good  Hope,  is  a  cause  of 
action  which  arose  within  the  jurisdiction  of  the 
superior  courts  at  Westminster,  or  in  respect  of 
the  breadi  of  a  contract  made  within  the  juris- 
diction. Honcood  V.  Wood,  17  C.  B.,  N.  S.  749 ; 
10  Jur.,  N.  S.  1132  ;  11  L.  T.  388  ;  13  W.  R.  94. 

A  defendant,  being  at  Florence,  signed  a  joint 
and  several  promissory  note  as  one  of  the  twa 
makers,  and  sent  it  to  London,  to  the  other,  who 
signed  it,  and  paid  it  into  the  plaintiffs  bank : — 
Held,  that  the  cause  of  action  arose  in  London, 
and'  the  defendant  could  be  served  with  process. 
Chapman  v.  Cottrell,  3  H.  &  C.  865 ;  34  L.  J., 
Ex.  186 ;  11  Jur.,  N.  S.  530 ;  12  L.  T.  706 ;  IS 
W.  R.  843. 

On  a  charterparty  made  abroad  for  a  right 
delivery  at  a  port  in  this  country : — ^Held,  that 
a  cause  of  action  for  demurrage  there  arose 
within  the  jurisdiction.  Slade  v.  Noel,  4  F.  & 
F.  424. 

An  Irish  judgment  for  a  debt  contracted  in 
England  does  not  constitute  a  cause  of  action 
which  arose  within  the  jurisdiction  of  the 
superior  courts  of  this  country,  nor  does  its 
remaining  unsatisfied,  the  debtor  being  in  this 
country,  constitute  a  breach  of  a  contract  made 
within  the  jurisdiction.  Th-elwall  v.  Telverttmj 
16  C.  B.,  N.  8.  813  ;  10  L.  T.  506  ;  12  W.  R.  876. 

In  an  action  for  breach  of  a  contract  made 
abroad,  but  to  be  performed  in  this  oonntiy, 
leave  to  proceed  by  service  out  of  the  jurisdic- 
tion will  not  be  allowed,  as  the  whole  cause  of 
action  has  not  arisen  within  the  jurisdiction  of 
the  court.  Allktufen  v,  Malgareio,  3  L.  R.,  Q.  B. 
340 ;  37  L.  J.,  Q.  B.  169 ;  18  L.  T.  323 ;  16  W.  R. 
854. 

The  allotment  of  shares  in  a  limited  company 
and  a  subsequent  call  thereon  having  been  made 
in  this  countiy,  a  British  subject  resident  in 
India  may  be  served  with  a  writ  in  an  action 
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for  the  call  under  15  &  16  Vict.  c.  76,  s.  18, 
although  the  call  was  directed  to  be  paid,  and 
was  not  paid,  to  the  company's  bankers  in  India. 
Oriental  Hotel  Company  v,  PeUi/j  38  L.  J., 
Ex.  39. 

It  is  sufficient  to  entitle  a  plaintiff  to  proceed 
under  the  Common  Law  Procedure  Act,  1852, 
s.  18,  that  the  breach  of  contract  should  have 
arisen  within  the  jurisdiction.  Vavf^hanY,  Weldon, 
10  L.  R.,  C.  P.  47 ;  44  L.  J.,  C.  P.  64  ;  31  L.  T. 
683  ;  23  W.  R.  138. 

The  case  of  Jackson  y.  Splttal^  infra^  lays 
down  the  rule  which  will  henceforward  be  fol- 
lowed by  all  the  courts,  notwithstanding  the 
cases  of  Allkusen  v.  MalgareJOj  supra,  and 
Cherry  v,  Thompson^  infra.     lb. 

It  is  competent  to  a  defendant  served  with  a 
writ  of  summons,  under  s.  18  of  the  Common 
Law  Procedure  Act,  1852,  to  apply  to  a  judge  to 
set  aside  the  writ,  on  the  ground  that  the  cause 
of  action  did  not  arise  within  the  jurisdiction  of 
the  court,  before  the  plaintiff  obtains  leave  to 
proceed : — "  Cause  of  action  "  in  that  section  does 
not  mean  the  whole  cause  of  action,  i.  e.  contract 
and  breach ;  but  the  act  on  the  part  of  the 
defendant  which  gives  the  plaintiff  his  cause 
of  complaint.  Jackson  v.  Spittaly  5  L.  R.,  C.  P. 
542 ;  39  L.  J.,  C.  P.  321 ;  22  L.  T.  755  ;  18  W.  R. 
1162. 

A  defendant  while  abroad  was  served  with  a 
writ  of  summons  in  an  action  for  breach  of  pro- 
mise of  marriage,  under  the  Common  Law  Pro- 
cedure Act,  1852,  s.  18.  The  promise  of  marriage 
was  made  abroad,  and  broken  in  this  country : — 
Held,  per  Martin,  B.,  Pigott,  B.,  and  Cleasby, 
B.,  that  the  case  was  within  the  section,  and  the 
service  of  the  writ  good  (dissentiente  Kelly, 
C.  B.).  Per  Pigott,  B.,  and  Cleasby,  B.— In 
actions  of  contract  the  "  breach "  is  the  "  cause 
of  action"  within  the  meaning  of  s.  18.  Per 
Kelly,  C.  B.— The  "cause  of  action"  in  that 
section  includes  both  contract  and  breach.  Dur- 
ham V.  Spence,  6  L.  R.,  Ex.  46  ;  40  L.  J.,  Ex.  3  ; 
23  L.  T.  500  ;  19  W.  R.  162. 

The  words  "  cause  of  action "  in  the  Common 
Law  Procedure  Act,  1852,  s.  18,  mean  the  whole 
cause  of  action,  and  therefore,  in  cases  of  con- 
tract, the  contract  as  well  as  the  breach  must 
have  taken  place  within  the  jurisdiction.  Cherry 
V.  Thompson,  7  L.  R.,  Q.  B.  573  ;  41  L.  J.,  Q.  B. 
243  ;  26  L.  T.  791  ;  20  W.  R.  1029. 

Two  British  subjects,  residing  abroad,  agreed 
to  marry  one  another ;  the  one  on  coming  to 
England  received  from  the  other  a  letter  written 
abroad  renouncing  the  engagement : — Held,  that 
supposing  the  breach  to  have  occurred  in  Eng- 
land, the  "cause  of  action"  did  not  occur  in 
England.    lb. 

Held,  also,  that  the  breach  did  not  occur  in 
England.    lb. 

The  plaintiff  and  the  defendant  were  British 
subjects,  and  the  latter  carried  on  business  at 
establishments  both  in  Paris  and  in  London.  In 
December,  1866,  the  plaintiff  entered  into  the 
defendant's  service  in  Paris,  under  a  contract  of 
that  date,  made  in  Paris  and  written  in  the 
French  language,  by  which  he  agreed  to  serve 
the  defendant  in  the  capacity  of  manager  of  the 
defendant's  business,  at  a  salary  of  9,000  francs 
a  year,  payable  monthly,  and  a  commission  of 
10  per  cent,  on  the  balance  of  profits  to  be  taken 
at  the  end  of  each  year.  In  October,  1870,  owing 
to  the  exigencies  of  the  war  in  France,  the  plain- 
tiff and  the  defendant  came  over  to  London,  and 


from  that  time  the  plaintiff  was  occupied  in  the 
defendant's  service  in  London  up  to  June,  1871, 
when  both  of  them  returned  to  Paris,  the  plain- 
tiff continuing  on  there,  as  before,  in  the  defen* 
dant's  service  until  November,  1871,  when  he  was 
dismissed,  there  being  a  balance  of  nine  months' 
wages  due  to  him  at  that  time.  The  plaintiff 
then  commenced  an  action  in  this  country  against 
the  defendant  for  a  breach  of  contract  in  non- 
payment of  wages,  and  for  a  wrongful  dismissal. 
A  rule  to 'set  aside  the  writ  of  summons  and  all 
subsequent  proceedings  on  the  ground  that  the 
cause  of  action  did  not  arise  within  the  jurisdic- 
tion was  discharged  by  the  court,  upon  the  plain- 
tiff undertaking  to  confine  himself  strictly  to  a 
cause  of  action  arising  within  the  jurisdiction, 
namely,  the  non-payment  of  the  salary  accruing 
due  to  him  in  respect  of  his  services  in  this 
country.    Arrowsmith  v.  Chandler,  27  L.  T.  242. 

A  contract  of  hiring  was  made  in  London  be- 
tween the  defendant,  who  resided  there,  and  the 
plaintiff,  who  was  afterwards  sent  to  Ireland  to 
discharge  there  the  duties  of  his  service ;  sub- 
sequently, and  before  the  plaintiff  had  performed 
any  service  there,  the  defendant  wrote  and  posted 
in  London  a  letter  of  dismissal,  addressed  to  and 
received  by  the  plaintiff  in  Dublin  : — Held,  in  an 
action  for  wrongful  dismissal,  founded  upon  the 
letter  as  a  breach  of  the  contract,  that  no  part  of 
the  cause  of  action  arose  in  Ireland.  Mathetm  v. 
Alexander,  7  Ir.  R.,  C.  L.  676. 

The  defendant  execute  in  London,  where  he 
resided,  a  charterparty,  whereby  he  contracted 
with  the  plaintiff  that  his  ship  Havre  should 
proceed  to  Santander,  load  there  300  tons  of 
flour,  and  deliver  the  cargo  of  300  tons  to  the 
plaintiffs  in  Dublin  ;  and  he  transmitted  the 
charterparty  to  the  plaintiffs  in  Dublin,  with  a 
request  that  they  would  sign  it,  which  they  did, 
and  returned  it  to  him  perfected.  The  ship  was 
capable  of  loading  201  tons  only,  which  were 
delivered  to  the  p&intiffs  in  Dublin,  where  they 
paid  the  freight  to  the  defendant's  agent : — Held, 
first,  that  the  breach  in  not  loading  300  tons  in 
Santander  and  delivering  them  in  Dublin  was  a 
cause  of  action  arising  in  Ireland.  Macken  v. 
Mlis,  9  Ir.  R.,  C.  L.  151. 

Held,  secondly,  that  a  cause  of  action  arose  in 
Ireland  for  falsely  warranting  that  the  ship  was 
capable  of  carrying  300  tons  from  Santander  to 
Dublin ;  for  fraudulently  and  falsely  representing 
that  she  was  capable  of  doing  so  ;  and  for  negli- 
gence in  not  procuring  a  vessel  sufficiently  large 
for  that  purpose.    lb. 

The  18th  section  of  15  &  16  Vict.  c.  76,  does 
not  apply  to  the  case  of  proceedings  against  a 
foreign  corporation  carrying  on  business  abroad. 
Ingate  v.  Austrian  Lloyd's  Company,  4  C.  B., 
N.  S.  704  ;  27  L.  J.,  C.  P.  323  ;  4  Jur.,  N.  S.  975. 

Foreigners.] — The  Common  Law  Proce- 
dure Act,  1854,  s.  19,  does  not  apply  to  foreign 
corporations  domiciled  and  carrying  on  business 
exclusively  abroad,  ArmUrothg  v.  Elbinger 
Actien-  Oesellsohaft  fur  Fabricatum  von  Eisen- 
bahn  Materiel,  23  W.  R.  94. 

Sect.  19  of  15  &  16  Vict  c.  76,  does  not 
apply  to  foreign  corporations  carrying  on  busi- 
ness abroad,  and  the  court  has  no  power  to  give 
leave  to  proceed  in  the  action  upon  affidavit  of 
service  of  notice  of  the  writ  on  the  secretary 
of  such  a  body  as  therein  prescribed.  Ingate 
V.  Austrian  Lloyd's  Company,  4  C.  B.,  N.  S. 
704 ;  27  L.  J.,  C.   P.  323  ;  4  Jur.,  N.  9.  975. 
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The  defendant,  a  merchant  residing  in  Norway, 
and  not  being  a  British  subject,  drew,  indorsed 
and  sent  in  a  letter  by  post  to  a  merchant  in 
London,  a  bill  of  exchange  payable  in  London, 
and  which  was  indorsed  to  the  plaintiff  and  cUs- 
honoured : — ^Held,  that  there  was  no  cause  of 
action  which  arose  within  the  jurisdiction  of  the 
superior  courts,  nor  the  breach  of  a  contract  made 
within  their  jurisdiction,  and  consequently  the 
plaintiff  could  not  proceed  against  the  defendant 
under  the  19th  section.  SioJiel  v.  Borch^  2  H. 
&  C.  954  ;  10  Jur.,  N.  S.  107  ;  9  L.  T.  657 ;  12 
W.  R.  346. 

In  an  action  against  a  foreigner  resident 
abroad,  leave  haying  been  g^ven  by  a  judge  to 

Eroceed  against  him  as  If  personal  service  had 
een  effected,  on  an  affidavit  of  a  cause  of  action 
for  work  and  labour  arising  in  this  country,  the 
plaintiff,  on  an  application  to  the  court,  made 
an  affidavit  that  the  orders  were  given  in  this 
country  by  persons  who  were  afterwards  re- 
cognized by  the  defendant,  in  certain  conversa- 
tions abroad,  as  his  agents  : — Held,  that  although 
this  was  denied  by  the  defendant,  there  was 
sufficient  evidence  to  satisfy  a  judge  of  the 
existence  of  a  cause  of  action  within  the  juris- 
diction.    Glover  v.  PerHgny,  11  W.  R.  146. 

A  vmt  having  been  served  on  a  foreigner 
i-esident  out  of  the  jurisdiction,  with  a  notice  in- 
dorsed allowing  seven  days  for  the  payment  of 
the  sum  claimed,  the  time  limited  for  appearance 
being  fourteen  days,  the  court  sef  used  leave  to 
the  plaintiff  to  proceed,  and  held,  that  the  irre- 
guliurity  was  not  waived  by  a  subsequent  admis- 
sion of  service  and  offer  to  settle.  Oalli  v. 
Mtmgniel,  1  L.  R.,  C.  P.  46  :  35  L.  J.,  C.  P.  88  ; 
13  L.  T.  330 ;  14  W.  R.  106. 

If  a  party,  served  with  a  writ  abroad,  appears, 
he  will  not  be  allowed  to  set  aside  the  writ  upon 
tho  ground  that  the  cause  of  action  declared  on 
did  not  arise  within  the  jurisdiction  of  the  court, 
and  it  makes  no  difference  that  the  writ  was  not 
specially  indorsed.  Staniforth  v.  Richmond,  13 
W.  R.  724. 


0.  Cases  in  Equity  before  Judicature  Acts. 

Waiver.] — The  subject  of  the  suit  was  'a  mine 
in  America,  in  which  the  plaintiff  and  the  de- 
fendants, P.  and  B.  (all  Americans),  were  in- 
terested.    Various  negotiations  and   contracts 
were  made  and  entered  into  between  the  parties, 
under  or  by  virtue  of  which  an  Englii^  company 
was  formed  here  to  work  the  mine.    P.  came 
over  to  this  country  to  superintend  the  English 
company,  but  B.  remained  throughout  in  America. 
Disputes  arose,  and  a  suit  was  instituted  here  to 
restrain  P.  fi-om  selling  certain  shares  of  the 
English  company  ;  for  an  account ;  and  for  other 
relief.    P.  did  not  object  to  the  jurisdiction.  An 
order  was  made  in  the  suit  to  serve  process  upon 
B.  in  America,  which  was  done : — Held,  upon  a 
motion  by  B.  to  discharge  such  order,  that  as  it 
did  not  appear  that  P.  was  B.'s  agent,  his  not 
objecting  to  the  jurisdiction  did  not  operate  as 
a  waiver  by  B.  of  any  objection  which  he  (B.) 
might    have    to    it,   or    of  his  rights  as-  an 
American  citizen  to  be  sued  in  respect  of  an 
American  contract,  in  the  courts  of  his  own 
country  alone.     DavU  v.  Park^  42  L.  J.,  Ch. 
204  ;    21  W.  R.  136.      Affirmed,  8  L.  R.,  Ch. 
862,  n.  J  42  L.  J.,  Ch.  673  :  28  L.  T.  295  ;  21  W. 
R.  301. 


Setting  aside  on  Qroiud  of^Irregolarity.] — In 
a  suit  to  obtain  relief  against  a  domiciled  Scotch- 
man living  at  Glasgow  in  respect  of  certain 
transactions  relating  to  a  company,  which  was 
registered  and  carried  on  business  in  England, 
and  to  restrain  his  deaUng  with  the  shares  of  the 
company  in  hia  possession,  the  defendant  was 
served  at  his  office  in  Glasgow  under  an  order 
obtained  ex  parte  for  service  of  copy  bill  with 
interrogatories  upon  him  *'  in  Scotland  or  else- 
where out  of  the  jurisdiction  of  the  court :" — 
Held,  that,  having  regard  to  the  subject-matter 
of  the  suit  (shares  in  a  company  registered  in 
this  country),  service  out  of  the  jurisdiction  had 
been  properly  directed,  and  that,  although  the 
order  was  in  terms  irregular,  the  court  would 
not,  after  it  had  been  acted  upon,  and  service 
effecb»l  under  it,  discharge  it  on  the  ground  of 
such  irregularity,  Pho»pkO'Chui7w  Company  y. 
Guild,  J7  L.  R.,  Eq.  432 ;  43  L.  J.,  Ch.  360 ; 
30  L,  T.  117 ;  22  W.  R.  526. 

Itnbftituted  Serviee  of  Petition.]— When  a 
respondent  to  a  petition  was  out  of  the  jurisdic- 
tion, the  court  made  an  order  for  substituted 
service,  and  also  gave  leave  to  the  petitioner  to 
serve  the  respondent  abroad.  BonetlVs  Electric 
Telegraph  Company,  In  re,  Cook'9  claim,  18 
L.  R.,  Eq.  655  ;  43  L.  J.,  Ch.  720  ;  22  W.  R.  856. 

When  Allowable.]— The  court   has  no 


power  to  authorise  service  out  of  the  jurisdiction 
unless  in  cases  where  it  is  enabled  to  do  so  by 
statute.    Maugham,  In  re,  22  W.  R.  748. 

Ijeave  to  serve  the  common  order  to  tax  on 
a  solicitor  out  of  the  jurisdiction  was  not  given. 
lb. 

A  bill  was  filed  against  four  trustees  in  India 
of  a  fund  in  India,  and  one  formal  defendant  in 
England,  to  recover  money  payable  in  England. 
The  trustees  were  served  out  of  the  jurisdiction, 
appeared  and  answered,  and  entered  into  evi- 
dence : — Held,  that  as  the  defendants  had  not 
demurred  or  pleaded  or  moved  to  discharge  the 
order  for  service,  the  court  might  determine  the 
questions  between  the  parties.  Edward*  t. 
Warden,  9  L.  R.,  Ch.  495  j  43  L.  J.,  Ch.  644 ; 
30  L.  T.  540  ;  22  W.  R.  669. 

Serviee  on  Bolieitors.]  —  Where  defendants 
were  resident  out  c^  the  jurisdiction,  substituted 
service  of  the  copy  of  the  bill  was  allowed  to  be 
made  on  their  solicitor,  who  was  employed  by 
them  in  a  suit  that  was  pending  relative  to  the 
same  subject-matter.  Ree9  v.  Braidley,  22  L.  T. 
470. 

7.  Renewal  op  Wbit. 

By  Rules  of  Supreme  Court,  1883,  Ortl. 
VIII.  T,  1,  no  ortgl?ial  tcrit  of  9umm4)n*  ihall 
he  in  force  for  more  than  twelve  m^mths  from 
the  day  of  the  date  thereof,  including  the 
day  of  ttuch  date;  but  if  any  defendant 
therein  named  shall  not  have  been  served  there- 
with,  the  plaintiff  may,  before  the  expira- 
tion  of  the  twelve  months,  apply  to  the  court  or 
a  judge  for  leave  to  renew  the  writ ;  and  the 
court  or  judge,  if  satisfied  that  reasonable  efforts 
have  bee7i  made  to  serve  each  defendant,  or  for 
other  good  reasons,  may  order  that  the  original 
or  concurrent  writ  of  summons  be  renewed  for 
six  months  from  the  date  of  such  renewal  in- 
elusive,  and  so  from  time  to  time  during  the  cur* 
rency  of  the  reneiced  writ. 
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By  r.  2,  the  prodttction  of  a  torit  of  9umMon$ 
purporting  to  he  marked  with  tJie  9eal  of  the 
court,  shewing  the  same  to  have  been  retietocd  in 
Manner  aforesaid^  shall  be  sufficient  evidence  of 
ita  having  been  so  renewed,  and  of  the  commence' 
ment  of  tlie  action  as  of  the  first  date  of  such 
renewed  writ  for  all  purposes. 

When  Original  Writ  Lost.]  —When  an 
original  writ  of  summons,  issued  in  January, 
1875,  and  renewed  in  July,  was  lost,  the 
court  had  no  power  to  allow  a  renewal  of  it, 
under  the  Common  Law  Procedure  Act,  1852 
(16  &  16  Vict,  c  76),  8. 11,  by  ordering  a  verified 
copy  to  be  sealed.  Davies  v.  Garland,  1  Q.  B. 
D.  250 ;  45  L.  J.,  Q.  B.  137  ;  33  L.  T.  727  ;  24 
W.  a  252. 

Effect  of,  to  eave  Statute  of  LimitationB.]— 

Before  the  expiration  of  six  years  from  the 
falling  due  of  a  simple  contract  debt  the  plain- 
tiff took  out  of  the  Court  of  Common  Pleas  a 
writ  for  its  recovery.  The  writ  was  never 
served,  and  no  further  proceedings  were  taken 
in  the  action.  Before  the  expiration  of  the 
writ,  but  after  the  expiration  of  six  years  from 
the  debt  falling  due,  the  plaintiff  took  out  a 
summons  for  the  administration  of  the  estate  of 
his  debtor,  who  died  intestate.  All  these  pro- 
ceedings were  before  the  passing  of  the  Judica- 
ture Act : — Held,  that,  although  the  debt  was,  at 
the  date  of  his  taking  out  the  summons,  kept 
alive  in  the  Common  Pleas  by  15  &  16  Vict.  c.  76, 
fi.  11,  it  was  barred  in  the  Court  of  Chancery. 
Fievet  v.  Manby  or  Manby  v.  Manby,  Manby, 
In  re,  3  Ch.  D.  101 ;  35  L.  T.  307 ;  24  W.  R. 
699. 

When  more  than  twelve  months  have  elapsed 
since  the  date  of  a  writ,  and  it  has  not  been 
served  on  the  defendant^  the  court  has  no  power 
under  Ord,  LVII,  r.  6,  to  enlarge  the  time  ap- 
pointed by  Ord.  VIII,  r.  1,  for  application  to  be 
made  to  renew  the  same,  if  at  the  date  of  the 
application  the  plaintiff's  right  to  sue  is  barred 
by  the  Statute  of  Limitations  (21  Jac.  1,  c.  16). 
Doyle  V.  Kaufman,  3  Q.  B.  D.  340 ;  47  L.  J., 
Q.  B.  26  ;  26  W.  R.  98— C.  A. 

Amending  and  Benewing.] — ^When  a  writ  of 
summons  has  been  amended,  the  twelve  months 
during  which  it  is  in  force,  under  Ord.  VIII. 
r.  1,  must  be  reckoned  from  the  date  of  issue  and 
not  from  the  date  of  amendment.  Jones,  In  re, 
Byre  v.  Cox,  46  L.  J.,  Ch.  316  ;  25  W.  R.  303. 

Leave  given,  under  Ord.  LVII.  r.  6,  to  re- 
new a  writ  after  the  expiration  of  twelve 
months.    lb. 

Gases  under  Common  Law  Procednre  Act.] — 
A  plaintiff  took  out  a  writ  against  J. ;  after- 
wards, and  before  service,  having  discovered 
that  the  real  defendant  was  W.,  he  altered  the 
writ,  had  it  resealed,  and  then  served  it  for  the 
first  time,  retaining  the  original  teste: — ^Held, 
that  this  might  be  done,  although  before  the 
Tesealing,  but  after  the  date  of  the  teste,  the 
defendant  had  made  a  tender,  it  appearing  that 
the  plaintiff  had  acted  bon^  fide,  and  had  been 
misled  as  to  the  name  of  the  defendant  by  the 
defendant's  attorney.  Gibson  or  Dixon  y.  Varley 
or  Vorley,  7  Bl.  &  Bl.  49  ;  26  L.  J.,  Q.  B.  79  ;  3 
Jur.,  N.  S.  318. 

On  the  day  of  the  expiration  of  a  writ,  the 
plaintiff's  attorney  attended  at  the  office  for  the 
purpose  of  having  it  renewed,  and  paid  the  fee  ; 


but  being  suddenly  called  away,  omitted  to  get 
the  seal  impressed,  and  <Hd  not  discover  the  mis- 
take until  it  was  too  late  to  keep  the  writ  alive 
by  reseiding,  so  as  to  save  the  Statute  of  Limita- 
tions :— Held,  that  the  court  had  no  power  to 
direct  the  officer  to  impress  the  seal  on  the  writ 
as  of  the  day  when  the  attorney  applied  to  have 
it  renewed  ;  but  that  it  would  have  been  other- 
wise if  the  omission  to  reseal  the  writ  had  been 
occasioned  by  a  fault  of  the  officer  of  the  court. 
Nazer  v.  Wade,  1  B.  &  S.  728 ;  31  L.  J.,  Q.  B.  5  ; 
8  Jur.,  N.  S.  134  ;  5  L.  T.  604. 

Where  a  plaintiff  has  by  inadvertence  allowed 
the  time  for  lesealing  a  writ  to  elapse  without 
having  the  writ  resealed,  the  court  will  not 
order  it  to  be  done  nunc  pro  tunc,  unless  it  can 
see  that  there  has  been  some  default  in  the  con- 
duct of  some  one  of  its  officers.    Anon,,  31  L,  J., 

Q.  B.  61. 

The  six  months  during  which  a  wnt  contmues 
in  force,  after  its  renewal,  are  to  be  computed 
inclusively  of  the  day  of  renewal.  Afion,,  1  H.  & 
C.  664  ;  32  L.  J.,  Ex.  88  ;  7  L.  T.  718  ;  11  W.  R. 

293. 

Therefore,  where  a  writ  was  originally  issued 
on  the  23rd  of  January,  1861,  and  successively 
renewed,  the  last  renewal  being  on  the  19th  of 
July,  1862,  and  on  Monday,  the  19th  of  January, 
1863,  the  officer,  on  being  applied  to,  declined  to 
impress  the  renewal  seal  on  the  writ: — ^Held, 
that  the  writ  had  expired,  and  the  court  re- 
fused to  direct  the  officer  to  impress  the  seal, 
nunc  pro  tunc,  as  of  that  date.    lo. 

The  last  day  for  resealing  a  writ,  so  as  to  save 
the  Statute  of  Limitations,  expired  on  Saturday, 
the  28th  December,  within  the  Christmas  holi- 
days. A  party  who  attended  at  the  office  on 
that  day  for  the  purpose  found  it  shut,  and  the 
officer  having  refused  to  reseal  the  writ  on  the 
following  Monday,  the  court  refused  to  order 
him  to  do  it  afterwards,  nunc  pro  tunc.  Ihnins 
V.  Janes,  2  B.  &  S.  45  ;  8  Jur.,  N.  S.  641. 

A  judge  has  no  power  to  order  the  resealing 
of  a  writ  which  Ims  once  run  out  of  date.  If,  of 
several  resealings,  one  was  made  too  late,  all  sub- 
sequent resealings  are  bad,  though  an  attempt 
has  been  made  to  cure  the  original  defect  by  a 
judge's  Older.    Fisher  v.  Cox,  16  L.  T.  397. 

8.  CONCUBBENT  WBITS. 

By  Rules  of  Supreme  Court,  1883,  Ord.  VI, 
r.  1,  the  plaintiff  in  any  action  may  at  the 
time  of  or  at  any  time  during  twelve  montlu 
after  the  issuing  of  the  original  writ  of 
s-ummvns,  issue  one  or  more  concurrent  writ  or 
writs,  each  concurrent  writ  to  bear  teste  of  the 
same  day  as  the  origiruil  writ,  and  to  be  marked 
with  a  seal  bearing  the  word  "  eoncurreni  "  and 
the  date  of  issuing  the  concurrent  writ ;  and  such 
seal  shall  be  impressed  upo^t  the  writ  by  the  pro- 
per officer,  provided  alusays,  that  such  concurrent 
writ  or  Writs  sluill  only  be  in  force  for  the  period 
during  which  the  original  xcrit  in  such  action 
shall  be  in  force. 

By  r.  2,  a  writ  for  service  withiji  the  juris- 
diction may  be  issued  and  marhcd  as  a  concur- 
rent writ  with  one  for  service,  or  whereof  notice 
in  lieu  of  service  is  to  be  given,  out  of  the  juris- 
diction; and  a  writ  for  service,  or  whereof 
notice  in  lieu  of  service  is  to  be  given,  out  of  the 
jurisdictitm  may  be  issued  and  marked  as  a  con- 
current writ  with  ofte  for  service  within  the 
jurisdiction. 
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When  iMued.  ] — ^A  concurrent  writ  can  only  be 
issued  within  six  calendar  months  from  the  first 
commencement  of  the  action  by  the  original 
writ,  although  the  original  writ  has  been  renewed. 
Cole  or  Cffleg  y.  Shrrard  or  Skerrard^  11  Ex. 
482  J  25  L.  J.,  Ex.  59. 

Several  Defendantf.]  —  Whenever  different 
times  for  appearing  have  to  be  allowed  to  dif- 
ferent defendants,  5ie  proper  course  is  to  issue 
concurrent  writs.  Traill  v.  Porter,  1  L.  R.,  Ir. 
60. 

When  one  of  the  defendants  in  a  probate 
action  was  a  foreign  subject  residing  out  of  the 
jurisdiction,  the  court  ordered  that  he  should  re- 
ceive notice  in  lieu  of  service  of  a  writ  of  sum- 
mons marked  as  a  concurrent  writ  under  Ord.  VI. 
r.  2.  Beddington  v.  Beddington,  1  P.  D.  420 ; 
45  L.  J.,  P.  44  ;  34  L.  T.  366  ;  24  W.  R.  348. 

There  is  no  Irregularity  in  issuing  several  writs 
of  summons  for  the  same  cause  of  action,  where 
there  are  several  defendants,  if  they  arc  issued 
on  the  same  praecipe,  and  dated  on  the  same  day. 
Angtis  V.  Coppard,  3  M.  &  W.  57 ;  6  D,  P.  C. 
137. 

Where  there  are  several  defendants  residing  in 
two  different  counties,  two  writs  of  summons  may 
be  issued,  and  dated  on  different  days.  Crow  v. 
Crow,  1  D.  &  L.  709  ;  13  L.  J.,  Q.  B.  57 ;  7  Jur. 
1060. 


V.  APPEARANCE,  AND  PROCEEDINGS 
IN  DEFAULT  OF. 

1.  Since  Judioatubb  Acts. 

(^See  Rules  of  Supreme  Court,  1883,  Ords,  XII, 

and  XIIL) 

When  Writ  imed  in  District  Begittrj.]— A 

writ  was  issued  in  a  district  registry,  and  an  ap- 
pearance entered  to  it  in  London,  but  no  notice 
of  appearance  was  given  to  the  plaintiff's  so- 
licitor at  his  address  within  the  district,  out  of 
the  registry  of  which  the  writ  was  issued :  — 
Held,  that  the  plaintiff  was  entitled  to  sign 
judgment  in  default  of  an  appearance.  Smith 
V.  Dobbin,  3  Ex.  D.  338  ;  47  L.  J.,  Ex.  65  ;  37 
L.  T.  777  ;  26  W.  R.  122— C.  A.  Affirming  37 
L.  T.  388. 

Setting  down  on  Motion  for  Judgment.] — 
When  a  defendant  makes  default  in  appearance 
the  plaintiff  must  deliver  a  statement  of  claim 
before  setting  down  the .  action  on  motion  for 
judgment.  Menton  v.  MetcaJf,  46  L.  J.,  Ch. 
584  ;  36  L.  T.  683. 

In  Foreolotnre  Aotion.]  —  Immediate  fore- 
closure,  in  case  the  mortgagor  did  not  appear, 
was  claimed  by  the  pleading.  The  mortgagor 
made  default  in  appearance,  and  the  court  made 
only  an  ordinary  foreclosure  decree.  Patey  v. 
Flint,  48  L.  J.,  Ch.  696  ;  40  L.  T.  651  :  27  W.  R. 
595. 

Appearance  of  Third  Party  before  Service.]— 
A  defendant  set  up  a  counter>claim  in  which  he 
asked  for  relief  against  a  third  party,  as  well  as 
the  original  plaintiffs,  but  on  delivery  of  the 
statement  of  detence  and  counter-claim  to  the 
plaintiffs'  solicitors,  who  were  also  the  solicitors 
of  the  third  party,  the  defendant's  solicitor  told 
them  that  they  must  not  take  it  as  a  service 


upon  them  as  representing  the  third  party,  as 
the  defendant  was  not  Bare  whether  he  would 
proceed  with  his  counter-claim*  against  the  third 
party,  though,  owing  to  the  time  for  delivering 
the  statement  of  dSence  and  counter-claim  to 
the  plaintiffs  having  nearly  expired,  he  was 
obliged  to  deliver  it  as  it  was.  The  third  party 
entered  an  appearance  to  the  counter-claim,  and 
delivered  a  statement  of  defence.  The  defen- 
dant having  made  up  his  mind  not  to  proceed 
with  his  counter-claim  against  the  third  party, 
moved  to  discharge  his  appearance : — ^Held,  that, 
until  service  of  the  counter-claim,  no  one  can 
consider  himself  as  a  defendant  to  it ;  that  the 
third  party  was  therefore  wrong  in  appearing 
without  being  served ;  and  that  on  the  defendant 
amending  his  counter-claim  by  omitting  all  men- 
tion of  the  third  party,  the  third  party's  appear- 
ance should  be  discharged.  Fra$er  v.  Cooper ^ 
23  Ch.  D.  685  ;  52  L.  J.,  Ch.  684  ;  48  L.  T.  764  ; 
31  W.  R.  714. 

Unliquidated  Bamagee  —  Notice  of  Inquiry 
before  ICaster.] — ^In  de&ult  of  an  appearance  in 
an  action  for  unliquidated  damages,  after  judg- 
ment marked  by  the  plaintiff,  the  notice  of  the 
inquiry  before  the  master  of  the  court  to  assess 
damages  may  be  served  by  filing  it  with  the 
proper  officer.  O^  Connor  y,Hogan,  10  L.  R.,  Ir. 
262. 

Servioe  of  Claim  with  Writ — Subsequent  filing 
of  Claim.] — Where  a  statement  of  claim  is  served 
personally  on  a  defendant  with  copy  of  writ, 
and  the  defendant  subsequently  does  not  appear 
in  the  action,  it  is  not  necessary  that  the  state- 
ment of  claim  should  be  also  filed  in  order  to  ob- 
tain judgment  by  default  against  such  defen- 
dant. Kenshaw  v.  Rcnshaw,  49  L.  J.,  Ch.  127  ; 
42  L.  T.  353  j  28  W.  R.  409. 

Befkult  in  Appearance  by  one  Partner.] — One 
of  two  members  of  a  defendant  partnership  made 
default  in  appearance.  The  other  put  in  a  state- 
ment of  defence  in  the  name  of  the  firm.  A 
motion  to  take  it  off  the  file  was  refused.  Diylor 
V.  Collier,  51  L.  J.,  Ch.  853  ;  30  W.  R.  701. 


2.  Befobe  Judicature  Acts. 

By  whom  Entered.] — ^When  a  defendant  ap- 
pears in  person  to  a  writ  of  summons,  the  memo- 
randum required  by  the  Common  Law  Procedure 
Act,  s.  31,  may  be  delivered  to  the  officer  by  a 
thiid  person  duly  authorized  in  the  defendant's 
behalf,  and  need  not  be  delivered  by  him  in 
person  or  by  an  attorney  for  him.  Oake  v. 
Moorecrofl,  5  L.  R.,  Q.  B.  76  ;  39  L.  J.,  Q.  B. 
15 ;  18  W.  R.  115  ;  10  B.  &  S.  848. 

Appearance  in  Person.] — A  defendant  appear- 
ing in  person  is  bound  by  the  same  rules  as  he 
would  have  been  if  he  had  appeared  by  attorney. 
Kerry  Y,  Reynolds,  4  D.  P.  C.  234. 

Irregularity  in  appearing  by  a  person  who  is 
not  an  attorney  of  the  court,  does  not  entitle  the 
opposite  party  to  sign  judgment,  but  only  to 
move  to  set  aside  the  proceedings.  Bazley  v. 
Thompson,  4  Tyr.  956. 

Form  of  Entry.] — In  entering  an  appearanoc» 
the  form  must  be  followed.     WaT^en  v.  Lore,  7 


1685         PRACTICE — Appearance,  and  Proceedings  in  Default  of.         1686 

for  specific  perfonnance  cannot  be  found,  the 
plaintiff,  attet  entering  an  appearance  and  filing 
replication,  may,  bj  advertisement  in  the  London 
Gazette,  give  him  notice  of  a  subpoena  to  hear 
judgment,  and  if  he  fails  to  appear,  the  court  at 
the  hearing  will,  on  proof  of  the  case  made  by  the 
bill,  make  a  decree  and  an  order  vesting  the 
estate  in  the  plaintiff.  Murphy  v.  Vincent,  40 
L.  J.,  Ch.  378. 


D.  P.  C.  602  ;  2  W.,  W.  k  H.  55  ;  3  Jur.  363  ; 
8,  P.,  Codrington  y.  OurlewU,  9  D.  P.  C.  968  ;  6 
Jur.  701. 

By  Harried  Women  and  Infuite.]— Although 
the  16  &  16  Vict.  c.  76,  binds  married  women  as 
to  appearance  to  process,  its  provisions  in  that 
respect  do  not  apply  to  infants.  Jarman  v. 
Lucas,  15  C.  B.,  N.  B.  474  :  33  L.  J.,  C.  P.  108  ; 
12  W.  R.  202. 

Time  to  Enter.]^The  eight  days  which  a  de- 
fendant has  to  appear  in  to  the  writ  are  to  be 
reckoned  from  the  time  of  the  last  attempt  which 
is  made  to  serve  him.  Brian  v.  Stretton.  I  D. 
P.  C.  642. 

A  specially-indorsed  writ  was  served  on  Friday, 
the  27th  of  March,  consequently  the  eight  days 
for  entering  an  appearance  expired  on  Friday, 
the  3rd  of  April.  That  day  being  Good  Friday  :— 
Held,  that  tne  defendant  was  not  bound  to  enter 
an  appearance  until  the  following  Wednesday. 
Mum/ord  v.  Hitehcochs,  14  C.  B.,  N.  S.  361 ;  32 
L.  J.,  C.  P.  168  ;  9  Jur.,  N.  S.  1200  ;  8  L.  T.  282  : 
11  W.  R.  646. 

The  27th  section  of  the  15  &  16  Vict.  c.  76, 
empowers  a  plaintiff,  in  case  of  non-appearance 
by  the  defendant,  where  the  writ  is  indorsed  in 
the  special  form,  on  filing  an  affidavit  of  per- 
sonal service,  at  once  to  sign  judgment,  "and 
the  plaintiff,  upon  such  judgment,  to  issue 
execution  at  the  expiration  of  eight  days  from 
the  last  day  of  appearance."  In  such  a  case,  if 
Sunday  is  the  last  of  such  eight  days,  it  is  to  be 
reckoned  in  the  computation  as  one  of  those 
days.  Rowherry  v.  Morgan,  9  Ex.  730;  23 
L.  J.,  Ex.  191 J  18  Jur.  452. 

Reg.  Gen.,  H.  T.,  16  Vict.  r.  174,  does  not 
apply,  and  consequently  where  a  plaintiff  signed 
judgment  for  non-appearance  and  the  eighth 
day  fell  on  a  Sunday :— Held,  that  execution 
issued  on  the  Monday  was  regular.    Ih, 

Sntry  after  Time  Expired.]— It  is  competent 
to  a  defendant,  against  whom  a  writ  has  been 
issued,  to  enter  an  appearance,  after  the  writ  has 
expired.  Bichardson  v.  Daley,  2  Jur.  946  ;  7 
D.  P.  C.  25. 

Where  an  appearance  is  entered  after  due  time, 
though  before  judgment  signed,  there  should  be 
notice  of  it.    Bhodes  v.  Bryant,  2  F.  &  F.  265. 

Kon-Appearanoe  by  lome   Defendants.] — A 

summons  was  taken  out  by  two  of  three  defen- 
dants (who  were  the  trustees  and  lessees  of  a 
mining  company  worked  on  the  cost-book  systepi) 
that  proceedings  might  be  stayed,  and  that  the 
matters  in  difference  between  the  parties  might 
be  referred  to  arbitration.  This  summons  was 
still  pending.  The  third  defendant  had  never 
appeared,  but  an  appearance  had  been  entered 
for  him  by  the  plaintiff.  Under  these  circum- 
stances a  motion  by  the  two  co-defendants  for 
leave  to  appear  for  and  use  the  name  of  the  non- 
appearing  defendant  on  the  summons  was  re- 
fused with  costs.  WUlesford  v.  Watson,  26  L.  T. 
15  ;  20  W.  R.  278. 

The  court  ordered  a  cause  to  be  set  down  for 
hearing  notwithstanding  one  of  the  defendants, 
who  was  a  trustee,  had  not  entered  an  appear- 
ance.   Burrell  v.  Maxwell,  25  L.  T.  655. 

Where  ]>efendant  cannot  be  found  after  Ap- 
pearance Entered.]— When  a  defendant  to  a  bill 


Entering  Appearance  withont  Authority.] — 
Where  a  defendant  has  been  served  w^ith  pro- 
cess, and  an  attorney  without  authority  appears 
for  him,  the  court  will  not  interfere  to  set  aside 
the  proceedings  if  the  attorney  is  solvent,  but 
will  leave  the  defendant  to  his  remedy  by  sum- 
mary application  against  the  attorney.  If  the 
attorney  is  insolvent,  the  court  will  relieve  the 
defendant  on  equitable  terms,  if  he  has  a  defence 
on  the  merits.  Bayley  v.  Buokland,  I  Ex.  1  ;  5 
D.  &  L.  115  ;  16  L.  J.,  Ex.  204  ;  11  Jur.  664. 

But  where  a  plaint^  without  serving  a  defen- 
dant accepts  the  appearance  of  an  unauthorized 
attorney  for  the  defendant,  the  court  will  set 
aside  the  judgment  as  irregular,  with  costs,  and 
leave  the  plaintiff  to  recover  the  costs  and  the 
expenses  to  which  he  has  been  put  from  the  de- 
linquent attorney  by  summary  proceedings.  Ih. 

By  the  deed  of  settlement  of  a  banking  com- 
pany, it  was  provided  that  the  funds  or  property 
of  the  company  should  be  vested  in  trustees,  and 
that  it  should  be  lawful  for  the  directors  to  direct 
legal  proceedings  on  behalf  of  the  bank,  and  to 
direct  the  necessary  parties  to  commence,  prose- 
cute, or  defend  the  same ;  that  such  parties 
should  not  release  or  discontinue  such  proceed- 
ings without  the  consent  of  the  directors,  and 
that  they  should  be  indemnified  out  of  the  pro- 
perty of  the  bank  against  all  expenses  and  losses 
in  consequence.  Property  was  purchased  by  the 
bank,  and  was  conveyed  to  H.  and  two  others, 
who  were  then  the  trustees.  On  a  bill  being 
filed  by  persons  claiming  a  beneficial  interest 
against  the  three  trustees,  the  solicitors  of  the 
bank  entered  an  appearance  for  all  three  of 
them,  and  prepared  an  answer,  without  any 
express  authority  from,  or  knowledge  on  the 

Eart  of  H.,  who  moved  that  the  appearance  for 
im  might  be  cancelled  or  withdrawn  : — Held, 
that  the  appearance  had  not  been  entered  without 
his  authority,  having  regard  to  the  deed,  and  the 
fact  that  the  suit  was  one  in  which  he  had  no 
interest  whatever,  and  the  motion  was  refused 
with  costs.  Henrich  v.  Sutton,  6  L.  R.,  Ch. 
220  ;  24  L.  T.  530  ;  19  W.  R.  515. 

A  plaintiff  and  his  sister  had  given  a  mortgage 
to  M.,  a  solicitor,  and  the  bill  was  filed  against 
M.  and  the  sister  to  have  accounts  taken  of  what 
was  due,  and  for  redemption.  The  sister  was 
alleged  to  be  of  unsound  mind,  though  not 
found  so  by  inquisition.  The  plaintiff's  solicitor 
did  not  serve  the  bill  on  the  sister,  but,  by  the 
plaintiff's  instructions,  assumed  to  act  for  her, 
entered  an  appearance  in  her  name,  and  obtained 
at  the  Rolls  the  appointment  of  a  guardian  ad 
litem.  The  appearance  and  the  appointment  of 
a  guardian  were  discharged  by  Wickens,  V.-C, 
on  evidence  that  the  sister  had  sufficient  capacity 
to  authorize  a  solicitor  to  act  for  her,  and  that 
she  had  authorized  M.  so  to  act : — ^Held,  on 
appeal,  that  whether  the  capacity  of  the  sister 
was  proved  or  not,  the  order  of  the  vice-chan- 
cellor was  right,  for  that  the  appearance  and 
the  appointment  of  a  guardian  founded  on  it 
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were  insular.     Gamps  v.  MarshalL  8  L.   K., 
Ch.  462. 

Setting  aside— On  what  KaterialB  Application 
made.] — ^An  application  to  Bet  aside  an  order  ob- 
tained by  the  plaintifE  for  the  defendant's  non- 
appearance may  be  made  on  affidavits  contradict- 
ing those  upon  which  the  order  was  made, 
without  disclosing  a  defence  upon  the  merits. 
ITall  V.  Scotsouy  9  Ex.  238  ;  23  L.  J.,  Ex.  85. 

On  an  application  to  set  aside  a  final  judg- 
ment signed  for  want  of  appearance,  an  affidavit, 
stating  the  precise  nature  of  the  defence  is  not 
required,  but  an  ordinary  affidavit  of  merits  is 
sufficient.  Warringtm  v.  LeaJw,  11  Ex.  304  ; 
26  L.  J.,  Ex.  27. 

When  judgment  has  been  signed  (for  default 
of  appearance)  upon  a  writ  specially  indorsed, 
the  affidavit  in  support  of  an  application  by  the 
defendant  to  be  let  in  to  defend  under  the  pro- 
viso in  s.  27,  must  not  merely  state  that  he  has 
a  defence  upon  the  merits,  but  must  disclose  or 
make-known  the  nature  of  such  defence,  in  order 
that  the  judge  may  see  that  it  reidly  amounts  to 
a  defence.  WhUey  v.  Whiley,  4  C.  B.,  N.  S. 
653  ;  27  L.  J.,  C.  P.  305  ;  4  Jur.,  N.  S.  714. 

Kon-Appearance  to  Writ  speoially  Indorsed.] 
— ^A  writ  specially  indorsed  was  iasaed  for  a  debt 
above  20Z.  The  defendant,  after  action,  made 
payments  to  the  plaintiff,  reducing  the  debt  to  a 
sum  below  201.  Subsequently  tnal  judgment 
was  signed  by  the  plaintiff,  in  default  of  ap- 
pearance, for  the  debt  .indorsed  on  the  writ  of 
sunimons,  and  the  defendant  was  taken  in  exe- 
cution on  such  judgment  under  a  ca,  sa.,  indorsed, 
however,  to  levy  only  the  balance  of  the  debt 
then  due :— Held,  that  the  27th  section  of  the 
15  &  16  Vict.  c.  76,  entitled  the  plaintiff  to  sign 
such  judgment  for  only  what  was  then  actually 
due,  after  allowing  for  the  payments  which  had 
been  made.  Hodges  v.  CaZlaghan,,  2  C.  B.,  N.  S. 
306  ;  26  L.  J.,  C.  P.  171  ;  3  Jur.,  N.  S.  369. 

A  plaintiff  cannot  sign  final  judgment  for 
want  of  appearing  to  a  writ  specially  indorsed, 
claiming  the  expense  of  noting  and  commission 
on  a  bUl  of  exchange,  the  same  being  unliqui- 
dated damages.  Rogers  v.  Hunt,  10  Ex,  474  : 
24  L.  J.,  Ex.  23  ;  18  Jur.  108. 

Order  to  Bet  aside  Appearance. ]~A  judge's 
order  to  set  aside  an  appearance  is  of  no  avail 
until  served  on  the  opposite  party,  although  the 
clerk  of  appearances  has  struck  out  the  appear- 
ance in  pursuance  of  the  order.  Belcher  v. 
Ooodered,  4  D.  &  L.  814 ;  4  C.  B.  472. 

Cases  in  Equity.]— The  direction  contained  in 
7  WiU.  4  &  1  Vict.  c.  45  (amending  11  Geo.  4  & 
1  Will.  4,  c.  36),  that  prior  to  taking  a  bill 
pro  confesso  against  an  absconding  defendant, 
the  order  for  his  appearance  by  a  certain  day 
shall  be  posted  on  the  door  of  the  parish  church 
of  the  parish  where  the  defendant  made  his 
usual  abode  within  thirty  days  before  abscond- 
ing, is  conditional  upon  such  last  abode  having 
been  parochial,  and  may  be  dispensed  with  in 
the  case  of  an  extra-parochial  residence.  Finney 
V.  Godfrey,  9  L.  R.,  Eq.  356 ;  39  L.  J.,  Ch.  162  ; 
22  L.  T.  747.  ' 

An  order  will  not  be  made  for  taking  a  bill 
pro  confesso  against  a  defendant  who  is  stated 
in  the  bill  to  be  out  of  the  jurisdiction.  Dunn 
V.  Brown,  19  W.  E.  194. 


When  a  suit  has  been  duly  set  down  to  take 
the  bill  pro  confesso,  the  court  has,  under  the 
General  Orders,  discretion  to  require  evidence  of 
the  truth  of  the  statements  in  the  bill.  And  in 
a  case  when  it  did  not  appear  that  the  defen- 
dant had  personal  knowledge  of  the  suit,  such 
evidence  was  required.  Borrell  v.  Barr,  42 
L.  J.,  Ch.  879  ;  21  W.  R.  570. 

A  decree  was  taken  pro  confesso  under  3  & 
4  Will.  4,  c.  36,  s.  5,  against  an  absconding  defen- 
dant. Service  of  the  decree  on  him  under  G.  0. 
22,  r.  1 1 ,  was  dispensed  with.  Manser  v.  Manser ^ 
15  L.  R.,  Eq.  259  ;  42  L.  J.,  Ch.  390. 


VI.  JUDGMENT  UNDER  ORD.  XIV, 
1.  In  what  Cas£S  Applicable. 

Speoial  Indorsement  under  Ord.  ni.  r.  6*] 

— See  ante,  coL  1646. 

General  Principles.]— The  same  considera- 
tions apply  to  a  case  under  Ord.  XIV.  and  to 
proceedings  under  a  debtor  summons  as  to 
whether  the  latter  will  be  stayed  without  secu- 
rity pending  the  trial  of  an  action  for  the  debt.* 
Jacohson,  Ex  parte,  Pincoffs,  In  re,  22  Ch.  D. 
315  J  62  L.  J.,  Ch.  562  ;  48  L.  T.  197  ;  31  W.  R. 
554. 


Not  in  Action  against  Harried  Woman  to 
charge  Separate  EsUte.]— The  plaintifEs  brought 
an  action  against  the  defendant,  a  widow,  in 
respect  of  bills  of  exchange  given  by  her  while 
under  coverture,  and  having  specially  indorsed 
the  writ  under  r.  6  of  Ord.  III.,  took  out  a  sum- 
mons under  r.  1  of  Ord.  XIV.,  to  shew  cause  why 
they  should  not  sign  final  judgment: — Held, 
that  the  defendant  not  being  personally  liable, 
r.  1  of  Ord.  XIV.  did  not  apply.  Ortner  v.  Fitz- 
gibbon,  50  L.  J.,  Ch.  17  ;  43  L.  T.  60. 


Against  Harried  Woman  Personally.] — ^An 
order  having  been  obtained  under  Ord.  XI V.  r.  1, 
for  leave  to  sign  final  judgment  against  a  mar- 
ried woman  in  an  action  for  the  price  of  goods 
supplied  to  her  during  coverture  : — Held,  that 
the  order  was  wrongly  made,  inasmuch  as  there 
can  be  no  judgment  against  a  married  woman 
personally  in  respect  of  such  a  claim.  Burrant 
V.  Ricketts,  8  Q.  B.  D.  177  ;  51  L.  J.,  Q.  B.  426  ; 
30  W.  R.  428.  See  Married  Woman's  Pro- 
perty Act,  1882. 

Married  Woman.]— An  action  for  a  liquidated 
demand  which  had  accrued  prior  to  the  Married 
Woman's  Property  Act,  1882,  was  brought 
against  a  married  woman  as  sole  defendant. 
The  writ  was  specially  indorsed,  but  did  not 
seek  to  charge  her  separate  estate.  The  court 
on  motion  under  Ord.  XIII.  r.  1,  allowed  final 
judgment  to  be  entered  against  the  defendant. 
Brown  v.  Morgan,  12  L.  R.,  Ir.  122. 

Foreign  Judgment. ]^Juc^ment  obtained  in 
a  foreign  court  constitutes  a  judgment  debt,  and 
as  such  may  be  summarily  sued  for  under  Ord. 
III.  r.  6,  and  Ord.  XIV.  Grant  v.  Eastm,  32 
W.  R.  124.  Affirmed,  53  L.  J.,  Q.  B.  68  :  49  L. 
T.  645  ;  32  W.  R.  239— C.  A. 

Foreclosure  Action  —  Covenants  to  Pay  in 
Kortgage  Deed.]— Where  the  writ  in  an  action 
for  foreclosure  was  also  specially  indorsed  under 
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Ord.  III.  r.  6,  with  a  claim  for  the  amount  due 
on  the  covenant  to  pay  in  the  mortgage  deed, 
an  application  to  enter  judgment  against  the 
mortgagor  under  Ord.  XIY.  r.  1,  for  the  amount 
claimed,  before  the  action  was  heard,  was  re- 
fused.   Hill  V.  Sidehottom,  47  L.  T.  224. 

Where  Defendants  a  Corporation.]— Where  a 
writ  is  specially  indorsed  under ^Ord.  III.  r.  6,  the 
plaintiff  may  apply  for  judgment  under  Ord. 
XIV.  r.  1,  though  the  defendants  are  a  corpora- 
tion. Slielford  v.  8&vAh  and  Bast  Coast  MaiU 
way  ampany,  4  Ex.  D.  317 ;  28  W.  R.  407— 
C.A. 

The  provisions  of  Ord.  XIV.  apply  to  cases 
where  the  defendants  are  a  corporation.  By 
r.  1,  cause  may  be  shewn  against  an  applica- 
tion under  that  rule  by  affidavit "  or  otherwise ;" 
r.  3  shews  that  this  affidavit  must  be  made  by 
the  defendant.  Oonsequently,  a  defendant  cor- 
poration, not  being  able  to  make  an  affidavit, 
can  only  shew  cause  under  the  words  "  or  other- 
wise." Muirhead  v.  Direct  United  States  Cable 
Company,  27  W.  R.  708. 

2.  Pbinciplbs  on  which  Coubt  acts. 

Leave  to  sign  Jndgment — Order  only  given  in 
olear  Cases.] — Leave  to  sign  judgment  under 
Ord.  XIV.  should  be  given  only  where  there  is 
clearly  no  defence  to  the  action,  and  where 
there  is  any  doubt  the  defendant  should  have 
liberty  to  defend.  Thompson  v.  Marshall,  41 
L.  T.  720  ;  28  W.  R.  220— C.  A. 

The  power  given  by  Ord.  XIV.  r.  1,  to  a  court 
or  judge,  where  the  defendant  has  appeared  to 
a  specially-indorsed  writ  of  summons,  to  allow 
the  plaintiff  to  sign  final  judgment,  is  intended 
to  be  exercised  where  it  is  £ewn,  either  from 
the  acknowledgment  of  the  debt  by  the  defen- 
dant, or  tsoxa  other  circumstances,  that  the 
defence  would  be  for  mere  purposes  of  delay. 
Lloyd's  Bafikinff  Company  v.  Ogle,  1  Ex.  D. 
262  ;  45  L.  J.,  Ex.  606  j  34  L.  T.  584  ;  24  W.  R. 
678. 

Leave  to  Defend  Tlnoonditionally.]  —  In  an 

action  against  a  surety  on  a  specially-indorsed 
writ  it  was  not  shewn  that  the  debt  had  been 
acknowledged  by  the  principal  debtor,  or  that 
particnlus  had  been  furnished  to  the  defendant, 
or  that  he  had  admitted  his  liability : — Held, 
that  the  defendant  might  reasonably  call  on  the 
plaintiff  to  prove  his  claim,  and  should  be  allowed 
to  defend  without  paying  money  into  court  or 
giving  security.    lo. 

When  a  writ  of  summons  is  specially  indorsed 
under  Ord.  III.  r.  6,  if  the  defendant  makes  an 
affidavit  under  Ord.  XIV.,  and  goes  beyond  the 
bare  statement  that  he  has  a  defence  on  the 
merits,  shewing  what  the  grounds  of  his  defence 
are,  and  gives  reason  for  thinking  that  the  de- 
fence is  substantial,  he  ought  not  to  be  com- 
pelled to  pay  money  into  court  as  a  condition  to 
nis  being  let  in  to  defend.  Runnaeles  v.  Mesquita, 
1  Q.  B.  D.  416 ;  45  L,  J.,  Q.  B.  407  ;  24  W.  R. 
553. 

Adndstion  in  Affidavit  in  Support   of 

Kotlon  of  DeliBnee  to  Fart  of  Claim — Statute  of 
Limitations.]— Where  the  affidavit  in  support 
of  a  motion  for  leave  to  sign  final  judgment, 
under  r.  1  of  Ord.  XIII.,  for  the  amount  specially 
indorsed  on  the  writ  of  summons,  or  for  so  much 


thereof  as  the  court  should  deem  meet,  stated 
that  the  Statute  of  Limitations  might  be  set  up 
as  a  defence  to  part  of  the  claim  : — Held,  that 
the  motion  should  be  refused.  Bellow  (Lord) 
V.  Markey,  4  L.  R.,  Ir.  747— C.  A. 

Bill  of  Exchange— Defence  that  Bill 

drawn  in  Fraud  of  Defendant.]- When  a  plain- 
tiff in  an  action  on  a  bill  of  exchange  alleges 
that  he  is  a  bonft-fide  holder  for  value  of  the 
bill,  and  the  defendant  in  his  affidavit  for  leave 
to  defend  alleges  that  the  bill  was  drawn  in 
fraud  of  him,  the  plaintiff  is  not  entitled  to  sign 
final  judgment  under  Ord.  XIV.  r.  1,  but  the 
defendant  is  entitled  to  unconditional  leave  to 
defend,  for  the  onus  of  proof  that  he  is  such 
bon&-fide  holder  for  value  of  the  bill  is  cast 
upon  the  plaintiff.  Fuller  v.  Alexander,  52 
L.  J.,  Q.  B.  103 ;  47  L.  T.  443. 

When  Defendant  has  a  Counter-claim.]  —  The 

plaintiff  specially  indorsed  the  writ  for  certain 
sums  of  money  claimed,  by  virtue  of  promissory 
notes  and  covenants,  by  way  of  a  liquidated 
amount.  Upon  the  defendant  appearing  the 
plaintiff  took  out  a  summons  to  sign  &ial  judg- 
ment in  compliance  with  the  terms  of  Ord.  XIV. 
The  defendant  resisted  this  application  on  the 
ground  that  he  had  both  a  good  defence  to  the 
action  on  the  merits,  and  also  a  good  counter^ 
claim  against  the  plaintiff : — Held,  that  the  right 
to  bring  a  counter-claim  is  not  a  right  of  course, 
but  depends  on  the  discretion  of  the  judge,  and 
that  as  regards  the  defence,  when  there  is  *^  no 
fairly  arguable  point  to  be  argued  on  behalf  of 
the  defendant,'^  effect  must  be  given  to  Ord. 
XIV.  r.  1.  Anglo-Italian  Bank  v.  Wells,  and 
AnglO'Italian  Bank  v.  Davies,  38  L.  T.  197 — 
C.A. 

If  the  counter-claim,  as  disclosed  by  the  affi- 
davits, were  sufficiently  connected  with  the 
cause  of  action,  it  might  be  set  up  as  a  defence 
even  to  a  liquidated  claim  on  a  bill  of  exchange. 
Ih, 

Where  Defendant  has  a  Set-oit] — The  defen- 
dant in  an  action  for  calls,  brought  by  the 
liquidator  of  a  company  which  is  being  volun- 
tarily wound  up  under  the  Companies  Act,  1862, 
is  entitled  to  have  leave  to  defend  unconditionally' 
under  r.  1  of  Ord.  XIV.,  if  he  has  a  set-off, 
exceeding  the  amount  of  the  claim,  due  to  him 
from  the  company.  Groom  v.  Rathbone,  41  L.  T* 
691. 

Leave  to  Defend  Conditionally — Ooods  "npon 
Sale  or  Return."] — ^The  defendant  received  from 
the  plaintiff  jewellery  "  upon  sale  or  return  ; " 
the  defendant  delivered  it  to  a  woman  who, 
without  his  authority,  pledged  it,  and  he  was 
unable  to  recover  it.  The  plaintiff  thereupon 
issued  a  debtor  summons  against  the  defendant 
for  the  price  of  the  jewellery ;  but  proceedings 
upon  it  were  stayed  without  calling  upon  the 
defendant  to  give  security  for  the  amount 
claimed.  The  plaintiff  did  not  appeal  from 
the  decision  upon  the  debtor  summons.  Sub- 
sequently the  present  action  was  commenced 
with  a  specially-indorsed  writ,  and  a  master 
directed,  under  Ord.  XIV.,  that  the  plaintiff 
should  be  at  liberty  to  sign  judgment,  unless  the 
defendant  paid  into  court  the  amount  claimed 
within  four  days : — Held,  that  the  order  of  the 
master  could  not  be  set  aside ;  for,  although,  as- 
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the  plaintifE  had  not  appealed  against  the 
decision  upon  the  debtor  sammons,  it  might 
have  been  oetter  to  ref ase  to  entertain  an  ap- 
plication under  Ord.  XIV.,  yet  the  plaintiJS  was 
otherwise  entitled  to  sign  judgment  unless  the 
condition  imposed  should  be  complied  with, 
the  defendant  not  setting  up  a  clear  defence 
upon  the  merits.    Ray  v.  Barker^  4  Ex.  D.  279 ; 

48  L.  J.,  Ex.  669  ;  41  L.  T.  265  ;  27  W.  R.  745— 
C.  A. 

Ko  absolnte  Bight  to  Defend  npon  bring- 
ing the  Sum  claimed  into  Court.]  —  Where  a 
summons  has  been  issued  under  Ord.  XIV.,  the 
defendant,  if  he  makes  no  affidavit  of  merits,  is 
not  entitled  as  matter  of  right  to  defend  the 
action  upon  offering  to  bring  the  sum  claimed 
into  court.  A  discretion  is  vested  in  the  judge 
to  decide  whether,  upon  considering  the  other 
facts  of  the  case,  the  defendant's  offer  is  a 
sufficient  g^und  for  refusing  the  plaintiff's 
application.    Crump  v.  CavendUJif  5  Ex.  D.  211  ; 

49  L.  J.,  Ex.  491 ;  42  L.  T.  136  ;  28  W.  R.  562— 
C.  A. 


Defendant  entitled  to  Interrogate.] — In 


shewing  cause  under  Ord.  XIV.  r.  1,  why  the 
|>laintiff  should  not  be  at  liberty  to  sign  final 
judgment  notwithstanding  appearance,  it  is  suffi- 
cient if  the  defendant  shews  enough  on  his 
affidavit  to  entitle  him  to  interrogate  the  plain- 
tiff. Harrison  v.  BoUenheim^  26  W.  R.  362— 
C.A. 

Primft  faoie  no  Defence  —  Conditional 


Leave  to  Defend,  lo  as  to  cross-examine  De- 
ponent.]— ^The  defendant  filled  up  an  applica- 
tion for  shares  in  the  plaintiff  company,  which 
stated  that  one  shilling  per  share  was  paid  upon 
application.  This  he  did  at  the  request  of  B. 
{not  an  agent  of  the  company),  who  asked  the 
defendant  to  do  it  to  enable  the  directors  to  go 
to  allotment,  at  the  same  time  telling  him  that 
if  the  application  was  not  made  use  of,  he  would 
be  held  harmless.  The  amount  payable  npon 
application  was  paid  into  the  company's  bank, 
but  not  by  the  defendant.  The  company  now 
sued  for  uzipaid  calls,  and  a  clerk  of  the  company 
swore  by  affidavit  that  a  letter  of  allotment  was 
duly  posted  to  the  defendant.  The  defendant 
swore  that  the  letter  never  was  received.  On  an 
application  by  the  company  to  sign  judgmejit 
under  Ord.  XIV.,  the  divisional  court  gave  the 
defendant  unconditional  leave  to  defend.  But 
held  on  appeal,  that  on  the  authority  of  Hmise- 
hold  Fire  Insurance  Company  v.  Chant  (4  Ex.  D. 
216),  this  was  no  defence  to  the  action  if  the 
letter  of  allotment  was  posted.  As  the  defen- 
dant, however,  desired  to  cross-examine  the  clerk 
who  swore  to  the  posting  of  the  letter,  leave  was 
given  to  defend  upon  the  defendant  paying  the 
amount  sued  for  into  court.  Carta  Para  Gold 
Mining;  Company  v.  Fastnedge,  30  W.  R.  880— 
C.  A. 

3.  Practice. 

Application — ^When  made.1 — After  issue  has 
been  joined  on  a  defendant  s  statement  of  de- 
fence, a  plaintiff  cannot  obtain  final  judgment 
on  motion  under  Ord.  XIII.  r.  1.  After  joinder 
of  issue  a  motion  to  set  aside  statement  of  defence 
will  not  be  entertained.  Hacliett  v.  Lalor^  12 
L.  R.,  Ir.  44. 


FlaintiiTs  Affldayitl— It  is  not  necessary 
under  Ord.  XIV.  r.  1,  that  the  affidavit  of  the 
plaintiff  should  be  made  prior  to  the  granting  of 
the  summons  calling  on  the  defendant  to  shew 
cause  why  the  plaintiff  should  not  be  at  liberty 
to  sign  final  judgment.  Begg  v.  Cooper,  40  L.  T. 
29  ;  27  W.  R.  224— C.  A. 


Who   may  make.]  —  When  a  writ   is 


specially  indorsed,  but  the  plaintiff  is  a  corpo- 
ration, an  order  calling  upon  the  defendant  to 
shew  cause  why  final  judgment  should  not  be 
signed,  under  Ord.  XIV.  r.  1,  cannot  be  obtained, 
because  that  rule  requires  an  affidavit  to  be  made 
by  the  plaintiff  himself  as  to  his  own  belief  that 
there  is  no  defence  to  the  action  ;  and  an  affidavit 
by  the  officer  of  the  corporation  is  not  sufficient. 
Bank  of  Montreal  v.  Cameron,  2  Q.  B.  D.  536  ; 
46  L.  J.,  Q.  B.  425  ;  36  L.  T.  416  ;  25  W.  R.  593 
— C.  A. 

An  application  under  Ord.  XIV.  r.  1,  that  the 
defendant  may  be  called  upon  to  shew  cause  why 
final  judgment  should  not  be  signed,  must  be 
made  on  an  affidavit  that  in  the  plaintiff  s  belief 
there  is  no  defence  to  the  action.  The  affidavit 
must  be  made  by  the  plaintiff  himself.  Frederici 
V.  Vanderzee,  2  C.  P.  D.  70  ;  46  L.  J.,  C.  P.  194  ; 
35  L.  T.  889  ;  25  W.  R.  389— C.  A. 


Contents  ol] — On  a  motion  for  leave  to 


sign  final  judgment  under  Old.  XI IL  r.  1,  the 
affidavit  in  support  of  the  motion  must  not  only 
verify  the  cause  of  action,  but  the  deponent  must 
pledge  his  belief  that  there  is  not  any  answer  of 
any  kind  to  the  plaintiffs  demand;  and  the 
absence  of  this  averment  is  not  supplied  by  the 
fact  of  the  defendant  making  an  affidavit  in 
answer  which  shews  that  he  has  not  any  defence 
to  the  action.  Kiely  v.  Massey,  6  L.  R,,  Ir.  445 
— C.  A. 

Strict  Conformity  Necessary.] — In  summary 
applications  under  Ord.  XIII.,  a  strict  conformity 
with  the  provisions  of  the  order  is  indispensable. 
lb. 

No  ftirther  Application  after  Defect  remedied.] 

— ^Where  a  motion  is  refused  with  costs,  the 
applicant  cannot  come  in,  having  supplied  the 
defect  which  defeated  him,  and  get  a  new, 
but  substantially  similar  motion  granted.    lb. 

« 

Defendant's  Affidavit.]— Hearsay  evidence  is 
not  to  be  shut  out  on  sucn  an  application.  Xor 
is  it  necessary  that  the  defendant  should  shew  a 
good  defence  on  the  merits,  if  he  can  suggest 
some  reasonable  defence.  Harrison  v.  Botten- 
lieim,  26  W.  R.  362— C.  A. 

A  defendant  corporation,  not  being  able  to 
make  an  affidavit,  can  only  shew  cause  under  the 
words  "or  otherwise."  Muirhead  v.  Direet 
United  States  Cable  Company,  27  W.  R.  708. 

Affidavits  in  Reply.] — Upon  an  application  by 
the  plaintiff  for  leave  to  sign  judgment  under 
Ord.  XIV.  r.  3,  the  court  or  judge  may  in  its  or 
his  discretion  allow  the  plaintiff  to  file  an 
affidavit  in  reply  to  the  defendant's  affidavit. 
Dams  V.  Spence,  1  C.  P.  D.  719 :  25  W.  R. 
229. 

Upon  application  by  the  plaintiff  for  leave  to 
sign  final  judgment  under  Ord.  XIV.,  the  court 
or  judge  has  a  discretion  to  allow  the  plaintiff  to 


1693 


PRACTICE — Joinder  of  Causes  of  Action. 


1694 


file  an  affidavit  in  reply  to  the  defendant's  affi- 
davit. Rotheram  v.  Priest^  49  L.  J.,  0.  P.  104  ; 
41  L.  T.  658  ;  28  W.  R.  277. 

Where  the  defendant  has  filed  an  affidavit  for 
leave  to  defend,  the  plaintiff  cannot  file  a  counter- 
affidavit  by  way  of  reply  on  the  merits.  North 
Central  ivagg&n  Company  v.  Wales  Waggon 
Company,  39  L.  T.  628. 

Upon  an  application  by  the  plaintiff  by  sum- 
mons, under  Rules  of  Court,  1875,  Ord.  XIV. 
r.  la,  for  leave  to  sign  final  judgment,  the  court 
will  allow  the  plaintiff  to  read  an  affidavit  made 
by  him  in  reply  to  the  defendant's  affidavit. 
Oirvin  v.  Orepe,  13  Ch.  D.  174  ;  49  L.  J.,  Ch. 
63  ;  41  L.  T.  622  ;  28  W.  R.  128. 

Power  of  Court  to  amend  Writ  by  Striking 
out  TTnliquidated  Demand.] — Where  a  writ  of 
summons  was  indorsed  with  admittedly  liqui- 
dated demands,  and  also  with  a  small  sum 
which  the  defendant  alleged  was  in  the  nature 
of  an  unliquidated  claim  : — Held,  that  the  court 
had  power  to  amend  the  writ,  by  striking  out 
the  amount  of  the  alleged  unliquidated  demand, 
and  to  give  final  judgment  under  Ord.  XIII.  r.  1, 
for  the  balance.  MobiTuan  v.  Balston,  8  L.  R., 
Jr.  26— C.  A. 

Leave  to  Defend  as  to  Part  of  Claim — ^Form  of 
Order.] — ^When  upon  shewing  cause  against  an 
application  for  leave  to  sign  final  judgment 
under  Ord.  XIV.,  the  defendant's  affidavit  ad- 
mits part  of  the  claim  to  be  due,  and  discloses  a 
defence  upon  the  merits  as  to  the  residue,  there 
is  no  power  under  r.  4  to  require  the  defen- 
dant to  pay  to  the  plaintiff  the  amount  admitted 
to  be  due  as  a  condition  of  being  allowed  to 
defend  as  to  the  residue.  The  proper  order  is 
that  the  plaintiff  have  judgment  for  the  amount 
admitted;  the  defendant  to  be  at  liberty  to 
defend  as  to  the  residue.  Dennis  v.  Seymour^  4 
Ex.  D.  80  ;  42  L.  T.  31  ;  27  W.  R.  475. 

*<Ko  Order '* — ^Time  fbr  Delivery  of  Defenee.] 
— ^A  defendant  having  entered  an  appearance 
requiring  a  statement  of  claim,  the  plaintiff 
moved,  in  vacation,  for  final  judgment  under 
Ord.  XIII.,  and  the  judge  made  "  no  rule  "  on 
the  motion,  no  special  time  being  limited  for 
the  delivery  of  the  defence  : — Held,  that,  after 
the  lapse  of  eight  days  from  the  termination  of 
the  vacation,  the  plamtiff  might  sign  judgment 
by  default  without  delivering  a  statement  of 
claim,  or  notice  in  lieu  thereof.  Roe  v.  Lang- 
ford,  10  L.  R.,  Ir.  108. 

Bight  to  Betom  of  the  Honey  paid  into 
Court.] — If  a  defendant,  fulfilling  the  condition 
of  an  order  under  Ord.  XIV.  r.  6,  by  which  he 
was  allowed  to  defend  sm  action,  has  brought 
money  into  court,  and  the  final  judgment  of  a 
divisional  court  be  afterwards  entered  for  him, 
he  is  thereupon  entitled  to  the  return  of  the 
money,  although  notice  of  appeal  against  the 
judgment  may  have  been  given  by  the  plaintiff. 
Yorkshire  Banking  Company  v.  Beatson,  4  C. 
P.  D.  213  ;  41  L.  T.  92  ;  27  W.  R,  914. 

Appeal  to  Court  of  Appeal.] — An  order  giving 
A  plaintiff  leave  to  sign  final  judgment  under 
Old.  XIV.  r.  1,  is  an  interlocutory  order,  and 
An  appeal  from  such  order  must  therefore  be 
brought  to  the  Court  of  Appeal  within  twenty- 
«ne  days.    Standard  Discount  Company  v.  La 


Grange,  3  C.  P.  D.  67 ;  47  L.  J.,  C.  P.  3  ;  37 
L.  T.  372  ;  26  W.  R.  25— C.  A. 

Hatters  of  Aeoounts — Course  to  be  Adopted.] — 
In  a  question«of  account  a  judge  at  chambers 
is  not  justified  in  making  an  oider  under  Ord. 
XIV.  r.  1,  refusing  a  defendant  leave  to  defend 
except  upon  condition  of  finding  security  or 
paying  money  into  court  The  right  course  to 
adopt  in  such  a  case  is  to  allow  judgment  to  be 
signed  as  an  additional  security  for  any  amount 
found  to  be  due  on  taking  the  account,  without 
power  to  issue  execution  otherwise  than  by  leave 
of  the  court ;  and  this  ^ould  be  done  on  the 
terms  of  the  plaintiff  consenting  to  an  account 
being  taken  at  once.  Wallingford  v.  Mutual 
Society,  5  App.  Gas.  685  ;  60  L.  J.,  Q.  B.  49  ;  43 
L.  T.  258  ;  29  W.  R.  81— H.  L.  (B.). 


VII.    JOINDER  OF  CAUSES  OF  ACTION. 

1.  SiTice  Judicature  Acts. 

a.  In  ordinary  Oases. 

b.  In  Actions  for  Recovery  of  I^nd,  1695. 

c.  In  Actions  against  Executors,  &c.,  1696. 

2.  Be/ore  Judicature  Acts, 

a.  What  Goants  Allowable,  1697. 

b.  Practice,  1700. 

1.  Since  Judicatubb  Acts. 
a.  In  ordinary  Oases. 

By  Rules  of  Supreme  Court,  1883,  Ord.  XVIIL 
r.  1,  subject  to  the  following  rules  of  this  order, 
the  plaintiff  may  unite  in  the  same  action 
several  causes  of  aetiofi,  but  if  it  appear  tliat 
such  causes  of  action  cannot  be  conveniently 
tried  together,  separate  trials  may  be  ordered. 

By  r.  8,  any  defendant  alleging  that  th^ 
plaintiff  has  united  in  the  same  action  several 
causes  of  action  which  cannot  be  conveniently 
disposed  of  together,  rnay  at  any  time  apply 
to  the  court  or  a  judge  for  an  order  confining 
the  action  to  such  of  the  causes  qf  action  as 
may  be  conveniently  disposed  of  together. 

Joinder  of  Alternative  or  Ineoniistent  Claims.] 
— Ord.  XVI.  r.  3,  applies  to  a  case  where  a  plain- 
tiff has  different  causes  of  action  in  respect  of 
the  same  wrong  against  two  defendants,  against 
whom  he  seeks  relief  in  the  alternative.  Child 
V.  Stenning,  5  Ch.  D.  695 ;  46  L.  J.,  Ch.  623  ;  36 
L.  T.  426  ;  25  W.  R.  519— C.  A. 

A  plaintiff  sued  S.  in  respect  of  an  alleged 
trespass  upon  land  which  had  been  demised  to 
the  plaintiff  by  W.,  who  had  covenanted  for 
quiet  enjoyment.  By  his  statement  of  defence, 
8.  alleged  that  he  had,  before  the  demise  to'  the 
plaint^,  acquired  from  W.  a  right  of  way  over 
the  land  demised.  The  plaintiff  then  amended 
his  statement  of  claim,  makine  W.  also  a  defen- 
dant, and  claiming  in  the  alternative,  if  the 
court  should  be  of  opinion  that  S.  was  entitled 
to  a  right  of  way  as  against  W.  and  persons 
claiming  through  him,  damages  a^inst  W.  for 
breach  of  his  covenant  for  quiet  enjoyment.  W. 
demurred: — Held,  that  Ord.  XVI.  r.  3,  autho- 
rized the  plaintiff  to  make  S.  and  W.  defendants 
to  the  same  action.    lb, 

A  plaintiff  alleged  in  his  statement  of  claim 
that  he  had  been  induced  by  the  misrepresenta- 
tions of  the  defendant  to  enter  into  an  agree- 
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ment  for  partnership  with  him.  He  also  alleged 
that  he,  ttie  plaintiff,  had  carried  out  the  agree- 
ment on  his  part,  but  that  the  defendant  refused 
to  continue  to  carry  it  out  on  his.  He  then 
claimed  that  the  agreement  might  be  declared 
void,  or,  in  the  alternative,  that  the  partnership 
might  be  dissolved,  and  the  accounts  taken  and 
the  assets  realized.  The  defendant  moved  for 
an  order  confining  the  plaintiffs  action  to  one 
or  other  of  the  causes  of  action  in  respect  of 
which  he  sought  relief : — ^Held,  that  the  motion 
must  be  ref^ed,  as  there  was  nothing  incon- 
sistent either  in  the  relief  claimed  or  in  the 
allegations  in  the  statement.  Bagot  v.  EaHon, 
7  Ch.  D.  1  ;  47  L.  J.,  Ch.  225  ;  37  L.  T.  369  ;  26 
W.  R.  66—0.  A.  Reversing  8,  (7.,  37  L.  T.  266. 
A  claim  in  which  the  vendor  of  goods  and  the 
indorsees  of  a  bill  given  by  the  purchaser  to  the 
vendor  for  the  price  jointly  sue  the  purchaser 
to  recover  the  price,  and  also  upon  the  dis- 
bomoured  bill,  is  embarrassing,  and  may  there- 
fore be  struck  out.  Smith  v.  Richardson^  4  C. 
P.  D.  112  ;  48  L.  J.,  C.  P.  140 ;  40  L.  T.  266  ^  27 
W.  R.  230. 

Antagonistic  Cases.]  —  Semble,  antagonistic 
cases  cannot  be  combined  by  co-plaintifiEs  in  an 
action,  as,  for  example,  where  the  claim  of  one 
plaintiff  is  founded  upon  a  case  which  can  only 
succeed  if  the  case  of  the  other  co-plaintiff  fails. 
Att.'Oer^  V.  Durham  (^EarV),  46  L.  T,  16. 

b.  In  Actions  for  Beoorery  of  Land. 

By  Rules  of  Supreme  Court,  1883,  Ord.  XVIII. 
r.  2,  710  cause  of  action  shall,  unless  by  leave  of 
the  court  or  a  judge,  he  joined  uHth  an  action 
for  the  recovery  of  land,  except  claims  in  re- 
spcct  of  mesne  profits  or  arrears  of  rent  or 
double  value  in  respect  of  the  premises  claimed, 
or  any  part  thereof  and  damages  for  breach 
of  any  contract  under  ichich  the  same  or  any 
part  thereof  are  held,  or  for  any  torong  or  in- 
jury to  the  premises  claimed. 

Application  for  Leaye  to  Join.] — ^An  applica- 
tion for  leave  to  join  another  action  witii  an 
action  for  the  recovery  of  land  must  be  made 
before  the  writ  is  issued.  Pilcher,  In  re,  Pilcher 
V.  Hinds,  II  Ch.  D.  905 ;  48  L.  J.,  Ch.  687  ;  40 
L.  T.  832  ;  27  W.  R.  789— C,  A. 

Where  another  action  had  been  joined  with 
an  action  for  the  recovery  of  land  without  leave, 
the  court  refused  to  grant  leave  to  continue  the 
action  in  that  form  although  the  defendants  had 
appeared.    lb. 

Whether  Leave  Veeessarj  in  Action  to  estab- 
lish Title.] — An  action  to  establish  title  to  land 
is  an  action  for  the  recovery  of  land  so  as  to 
require  the  leave  of  the  court  for  its  joinder  with 
another  cause  of  action.  Whetstone  v.  Dewis, 
1  Ch.  D.  99  ;  45  L.  J.,  Ch.  49  ;  33  L.  T.  601 ;  24 
W.  R.  93. 

An  action  "to  establish  title  to  land,'*  not 
claiming  possession,  is  not  an  action  "for  the 
recovery  of  land,"  so  as  to  require  the  leave  of 
the  court,  under  Rules  of  S.  C,  r.  2  of  Ord.  XVII., 
for  its  joinder  with  another  cause  of  action. 
Whetstone  v.  Dewis  (1  Ch.  D.  99)  not  followed. 
Gledhill  V.  ffunter,  14  Ch.  D.  492  ;  49  L.  J.,  Ch. 
333  ;  42  L.  T.  392  ;  28  W.  R.  530. 

Where  the  writ  was  indorsed  for  declaration 
of  title,  declaration  that  a  lease  was  granted 


under  a  mistake,  recovery  of  rents  and  profits, 
and  a  receiver,  and  the  statement  of  claim  asked 
also  for  possession  : — Held,  that  this  was  an 
action  for  recovery  of  land  and  nothing  else, 
and  that  there  was  no  joinder  of  any  cause  of 
action  which  required  the  leave  of  the  court. 
lb. 

Hot  in  Foreelosnre  Action.! — A  fore- 


closure action  is  not  an  action  for  the  reoovery 
of  land  within  the  meaning  of  the  Rules  of 
Court,  1876,  Ord.  XVII.  r.  2.  Tawell  v.  Slat^ 
Company,  3  Ch.  D.  629. 

Applies  to  Gonnter-claim.] — The  provision  of 
r.  2  of  Ord.  XVII.,  that  no  cause  of  action, 
except  those  specified  in  that  rule,  shall,  unless 
by  leave  of  the  court,  be  joined  with  an  action 
for  the  recovery  of  land,  applies  to  a  counter- 
claim as  well  as  to  an  original  action.  Conwton 
or  Comton  v.  Preston,  21  Ch.  D.  138 ;  61  L.  J., 
Ch.  680 ;  47  L.  T.  122  ;  30  W.  R..663. 

Iignnction  not  a  Separate  Cause  of  Action.] — 

A  purchaser  of  real  property  brought  an  action 
claiming  quiet  possession  of  the  property  pur- 
chased, and  an  injunction  to  restrain  the  defen- 
dant from  interfering  with  such  possession : — 
Held,  that  the  claim  for  an  injunction  was  not  a 
separate  cause  of  action,  and  oould  be  joined 
with  that  for  possession  without  the  leave  of  the 
court.  Kendrick  v.  Roberts,  46  L.  T.  69 ;  30 
W.  R.  365. 

What  Claims  will  be  allowed  to  be  Joined.]— 

An  action  for  the  administration  of  personal 
estate  may  be  joined  with  an  action  to  establish 
title  to  real  estate  where  the  j^aintiff  claims 
both  estates  under  a  common  gift  in  the  same 
will.  Whetstone  v.  Dewis,  1  Ch.  D.  99;  45 
L.  J.,  Ch.  49  ;  33  L.  T.  601  ;  24  W.  R.  93. 

Leave  will  be  given  to  join  with  an  action  for 
the  recovery  of  land  an  action  for  the  recovery 
or  delivery  up  of  a  deed  relating  to  the  land ; 
also  for  the  recovery  of  personal  estate  comprised 
in  the  same  instrument.  Cook  v.  Enehmareh,  IS 
Ch.  D.  Ill  ;  45  L.  J.,  Ch.  604  ;  24  W.  R.  293. 

In  an  action  by  the  heir-at-law,  who  was  also 
one  of  the  next  of  kin  of  an  intestate,  against 
the  administratrix,  who  was  in  possession  of  the 
intestate's  real  estate,  leave  was  given  to  join  a 
claim  for  the  recovery  of  the  land,  and  a  claim 
for  the  administration  of  the  estate.  Kitcking- 
V.  Kitohing,  24  W.  R.  901. 

Leave  was  given  to  join,  with  an  action  for 
the  recovery  of  land,  a  claim  for  a  receiver.. 
Allen  V.  Kennet,  24  W.  R.  846. 

c.  In  Aotions  against  Exeontors,  fto. 

By  Ord.  XVIII.  r.  5,  claims  by  or  against  «r 
executor  or  administrator  as  sttch  may  be  joined" 
with  claims  by  or  against  him  persojtaUy,  pro- 
vided  the  last-mentioned  claims  are  alleged  to 
arise  with  reference  to  the  estate  in  respect  of 
which  the  plaintiff  or  defendant  sues  or  is  sued 
as  executor  or  administrator, 

Semble,  that  this  provision  refers  to  a  case 
where  the  plaintiff's  personal  claim  is  in  respect 
of  the  assets  of  the  testator  as  such.  Johnson  v. 
Burges,  47  L.  J.,  Ch.  662. 

Where  a  plaintiff  sues  in  her  own  right,  a 
defendant  will  not  be  allowed  to  set  up,  by  way 
of  counter-claim,  a  claim  against  the  plaintiff  a» 
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executrix.  Macdmiald  v.  CaritigtoUy  4  C.  P.  D. 
28  ;  48  L.  J.,  C.  P.  179  ;  39  L.  T.  426  ;  27  W.  K. 
153. 


2.  Befobe  Judicature  Acts. 
a.  What  Ooiints  Allowable. 

The  rules  of  pleading  of  Trinity  Term,  1853. 
do  not  permit  a  plaintiff  to  declare  in  one  count 
for  breaking  his  close  and  taking  his  cart,  in  a 
second  for  entering  a  stable  and  taking  his  cart, 
and  in  a  third  for  entering  his  yard  and  taking  a 
horse,  the  same  special  damage  being  laid  in  each 
count.     Mercer  v.  Stanbury,  25  L.  J.,  Ex.  346. 

A  declaration  contained  two  counts : — First, 
that  the  plaintiff  purchased  of  the  defendant  a 
horse  warranted  sound ;  breach,  the  horse  was 
unsound.  Second,  that  the  plaintiff  purchased 
of  the  defendant  a  certain  other  horse  warranted 
quiet ;  breach,  that  the  horse  was  not  quiet.  At 
the  trial,  it  appeared  that  there  was  only  one 
contract  with  respect  to  one  horse  : — Held,  after 
verdict,  that  the  plaintiff  was  not  entitled  to 
recover  on  both  counts.  Deere  v.  Jtvy,  3  G.  &  D. 
470  ;  4  Q.  B.  379;  12  L.  J.,  Q.  B.  132 ;  7  Jur.  419. 
So,  when  a  count  on  an  account  stated  is  joined 
with  another  count,  the  plaintiff,  having  only  one 
cause  of  action,  and  that  applicable  to  both  counts, 
must  elect  on  which  to  take  his  verdict.  Shires 
V.  Burrow*,  2  M.  &  Rob.  405. 

A  count  on  a  charter-party  for  demurrage  and 
detention  of  a  ship,  and  a  count  for  demurrage, 
ought  not  to  be  allowed.  Matthewson  v.  iZtfV, 
16  M.  &  W.  329  ;  16  L.  J.,  Ex,  288  ;  8,  P.,  Teni- 
perley  v.  Brown,  1  D.,  N.  S.  310 ;  6  Jur.  150. 

In  an  action  on  a  policy  of  insurance  it  is  not 
competent  to  the  plaintiff  to  insert  two  counts  in 
the  declaration,  one  alleging  the  loss  to  have 
been  occasioned  by  perils  of  the  sea,  and  the 
other  that  it  w^as  occasioned  by  barratry  on  the 
part  of  the  master.  Blyth  or  Blytlm  v.  Siiep- 
h^rd  or  Sh^ppkerd,  1  D.,  N.  S.  880  ;  9  M.  &  W. 
763  ;  6  Jur.  489. 

A  declaration  contained  counts  for  double  rent, 
and  for  use  and  occupation.  The  court  refused 
a  rule  to  strike  out  one  of  the  two  counts. 
Thorntmi  v.  Whitehead,  1  M.  &  W.  14  ;  4  D., 
P.  C.  747  ;  1  Gale,  359. 

Where  a  defendant  took  possession  of  premises 
under  a  demise  for  three  years  from  Christmas, 
1839,  and  continued  to  occupy  them  until  the 
27th  July,  1841,  when  he  quitted  them,  having 
paid  rent  to  the  Midsummer  previous : — Held, 
that  the  plaintiff  was  not  entitled  to  have  a 
count  on  the  demise  and  one  for  use  and  occupa- 
tion, but  that  he  must  make  his  election.  Arden 
V.  Fallen,  9  M.  &  W.  430  ;  1  D.,  N.  S.  612. 

A  count  for  money  had  and  received  will  be 
allowed  with  a  count  to  recover  damages  for  the 
breach  of  a  warranty  of  a  horse.  Cahoon  v. 
Burford,  2  D.  &  L.  234  ;  13  M.  &  W.  136  ;  13 
L.  J.,  Ex.  265  ;  8  Jur.  499. 

A  declaration  by  assignees  of  a  bankrupt  con- 
tained four  counts.  Two  were  for  money  had 
and  received  to  the  use  of  the  bankrupt  before 
his  bankruptcy  ;  and  for  the  same  sum  as  money 
due  on  account  stated  with  the  bankrupt ;  and 
two  for  money  received  to  the  use  of,  and  due 
upon  an  account  stated  with  the  assignees : — 
Held,  that  the  counts  must  be  considered  as 
applying  to  a  distinct  subject-matter,  and  there- 
fore allowed.  Lackington  or  Williams  v.  Vines, 
1  D.  &  L.  710 ;  13  L.  J.,  Q.  B.  49  ;  8  Jur.  270. 
VOL.  V. 


It  is  the  practice  to  allow,  in  trover,  a  count 
upon  a  converaion  in  the  time  of  the  bankrupt, 
and  another  for  a  conversion  in  the  time  of  the 
assignees.    lb. 

Counts  for  the  conversion  and  for  the  detention 
of  goods  ought  not  to  be  allowed,  unless  a  judge 
is  satisfied  that  substantial  justice  requires  that 
they  should  be  joined.  Moek/ord  v.  Taylor,  19 
C.  B.,  N.  S.  209  ;  34  L.  J.,  C.  P.  352  ;  12  L.  T. 
498  ;  13  W.  R.  840. 

A  first  count  was  on  a  charter-party,  whereby 
the  defendant  agreed  that  a  certain  ship  should 
sail  to  Honduras,  and  there  take  on  board  a  cargo 
of  mahogany,  and  proceed  to  London  or  Liver- 
pool, and  deliver  the  same,  on  payment  of  freight. 
Breach,  that  part  of  the  cargo  was  not  taken  on 
board  or  delivered,  according  to  the  agreement. 
Aeecond  count  alleged,  that,  in  consideration  that 
the  plaintiff  had  caused  certain  goods  to  be  taken 
to  and  loaded  on  board  the  defendant's  vessel,  in 
the  bay  of  Honduras,  to  be  carried  to  England, 
the  defendant  promised  that  due  and  proper  care 
should  be  taken  of  the  goods,  until  they  were 
loaded  on  board  the  vessel.  Breach,  that  whilst 
the  goods  were  in  his  custody,  to  be  loaded  on 
boaid  the  vessel,  they  were  lost : — Held,  that 
these  counts  contained  distinct  subject-matters 
of  complaint.    VauyJiati  v.  Glenn,  8  D.  P.  C.  39() ; 

5  M.  &  W.  577. 

A  declaration  contained  a  count  on  a  promise 
to  carry  goods  from  Dublin  to  London,  and  a 
count  on  a  promise  to  carry  the  same  goods  from 
the  wharf  at  which  they  should  be  landed  in 
London  to  the  plaintilf's  place  of  business : — 
Held,  that  the  joining  these  two  counts  was  not  an 
apparent  violation  of  the  rule  of  H.  T.  4  Will.  4. 
James  v.  Bourne,  4  Bing.  N.  C.  420  ;  6  Scott,  231  ; 

6  D.  P.  C.  603  ;  1  Arn.  182. 

Two  counts  describing  the  same  contract  are 
not  to  be  allowed,  though  the  defendants  are 
described  in  one  of  them  as  jointly  responsible,  in 
the  other  as  severally.  Cholmoiideley  v.  Payne, 
3  Bing.  N.  C.  708  ;  4  Scott,  418  ;  6  D.  P.  C.  638  ; 
3  Hodges,  80. 

The  plaintiff  declared  as  secretary  to  the  Com- 
mercial Steam  Packet  Company,  and  in  the  first 
count  alleged,  that,  in  consideration  of  the  com- 
pany supplying  the  defendant  with  a  steam- vessel 
for  hire,  to  go  where  he  and  his  friends  pleased, 
the  defendant  undertook  and  promised,  while  the 
steam- vessel  was  so  let  to  hire  to  him,  that  he 
would  take  due  and  proper  care  thereof,  and  not 
use  the  same  in  any  illegal  or  unlawful  manner, 
or  for  any  illegal  or  unlawful  purpose  ;  yet  the 
defendant,  disregarding  his  promise,  used  the  same 
for  raising  and  levying  war,  and  insurrection,  and 
rebellion  against  the  king  of  the  French.  The 
second  count  alleged  that  an  Agreement  was 
entered  into  between  the  plaintiff  and  the  defen- 
dant, by  which  the  former  agreed  to  provide  a 
steam-vessel  for  the  use  of  the  defendant  for  one 
month,  and  the  latter  agreed  not  to  detain  the 
same  from  him  for  more  than  one  month  :  it  then 
alleged  that  the  steam-vessel  having  been  sup- 
plied, the  defendant  obtained  the  same  for  a  long 
space  of  time,  to  wit,  one  hundred  days  beyond 
the  month  : — Held,  that  the  counts  were  not  in 
violation  of  the  rule  of  H.  T.  4  Will.  4.  Bleaden 
V.  Ruj>allo,  9  D.  P.  C.  857  ;  3  Scott,  N.  R.  564  ; 
3M.  &G.  116. 

A  count  in  detinue,  for  a  bill  or  a  note,  is 
allowable,  together  with  a  count  for  the  amoimt 
of  the  bill  or  note.  Kirhpatriok  v.  Bank  of 
Enyland,  8  D.  P.  C.  881  ;  1  W.  P.  C.  56. 

3  I 
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A  first  count  set  forth  certain  deeds  whereby  the 
plaintiff  was  entitled  to  a  factory,  with  the  steam- 
engine  and  boiler,  and  complained  that  the  de- 
fendant had  disannexed  and  removed  the  boiler 
from  the  premises,  and  converted  and  disposed  of 
it  to  his  own  use,  to  the  injury  of  the  plaintiff's 
reversion.  The  second  count  was  in  trover  for  the 
same  boiler.  Quaere,  whether  the  allowance  of 
these  two  counts  was  in  violation  of  the  role  of 
H.  T.  4  Will.  4.  Weeton  v.  Woodcoch,  5  M.  & 
W.  143  ;  7  D.  P.  C.  384  ;  2  H.  &  H.  63. 

But  the  court  directed  that  the  part  of  the  first 
count  which  alleged  a  conversion  should  be  struck 
out.    Ih. 

A  declaration  contained  one  count  claiming  a 
fee  or  a  reward,  in  the  name  of  metage  on  coals 
imported  into  the  port  of  T.,  alleged  to  be  due  to 
the  plaintiff  as  lessee,  under  the  corporation  of  T., 
of  an  ancient  oflBce  of  meter,  to  which  the  fee  was 
stated  to  be  incident ;  and  another  count  claiming 
the  same  sum  as  a  port  duty  : — Held,  that  these 
counts  were  only  different  statements  of  the  same 
subject-matter  of  complaint^  and  that  one  of  them 
must  be  struck  out.  Jenkiiig  v.  Treloar^  1  M.  & 
W.  16  ;  4  D.  P.  C.  690  ;  1  Gale,  360. 

In  an  action  on  several  bills  of  exchange,  the 
plaintiff,  in  one  set  of  counts,  declared  as  in- 
dorsee ;  in  another  set,  on  the  French  law  ;  and, 
in  a  third,  on  a  special  agreement,  by  which  he  had 
undertaken  to  negotiate  and  cause  the  bills  to  be 
discounted  : — Held,  allowable.  Gilbert  or  Shep- 
pard  v.  Ilales,  2  D.  &  L.  227  ;  13  L.  J.,  Ex.  333  ; 
8  Jur.  561. 

In  determining  whether  the  rule  prohibiting 
the  use  of  several  counts  has  been  violated,  the 
particulars  cannot  be  looked  at.    lb. 

A  first  count  stated,  that  the  defendants  agreed 
to  sell  twenty  tons  of  sal-enixon,  to  be  delivered 
at  a  time  and  place  mentioned,  and  alleged  for 
breach  the  non-delivery,  pursuant  to  the  contract. 
The  second  count,  "  for  a  further  breach  of  the 
agreement,'*  stated,  that  although  the  defendants, 
in  part  performance  of  the  contract,  delivered  ten 
tons  of  an  article  resembling  sal-enixon,*  as  and 
for  a  part  of  the  twenty  tons  agreed  to  be  de- 
livered, yet  the  defendant  deceived  the  plaintiff 
in  this,  that  the  article  delivered  was  not  sal- 
enixon,  but  an  article  of  a  different  and  inferior 
description  and  value  ;  and  alleged  special 
damage,  that  the  goods  had  been  returned  to  the 
plaintiff  by  the  persons  to  whom  he  had  sold 
tiiem.  A  judge  having  put  the  plaintiff  to  his 
election  to  retain  one  or  other  of  these  two  counts, 
on  the  ground  that  they  were  founded  on  the 
same  subject-matter  of  complaint,  the  court 
refused  to  rescind  the  order,  being  of  opinion 
that  the  two  counts  were  founded  on  the  same 
subject  matter  of  complaint.  Ramsden  v.  Oray^ 
7  C.  B.  961  ;  7  D.  &  L.  154  ;  18  L.  J.,  C.  P.  277. 

A  count  in  trover  for  a  ship  was  not  allowed 
with  a  count  alleging  a  power  of  attorney  uuder 
deed  to  the  defendants  to  sell  the  ship,  that  the 
power  was  given  to  and  held  by  them  only  as 
security  for  their  acceptances  of  certain  bills, 
and  that  although  the  defendants  refused  to 
accept  or  pay  the  bills,  the^  sold  the  ship  ;  nor 
with  a  count  alleging  a  power  of  attorney  under 
deed  to  the  defendants,  to  sell  the  ship,  that  the 
power  was  delivered  to  the  defendants,  with  a 
letter  from  the  principal,  instructing  them  not 
to  sell,  and  that  the  defendants  notwithstanding 
sold  the  ship.  Dearie  v.  Henderson^  7  C.  B  71  ; 
6  D.  &  L.  552 ;  18  L.  J.,  C.  P.  149  ;  13  Jur. 
305. 


A  declaration  contained  a  count  for  money  paid, 
and  a  count  which,  in  substance,  stated  that,  in 
consideration  that  the  plaintiff,  at  the  defendant's 
request,  had  contracted  to  sell  to  a  third  party, 
in  the  plaintiff's  name  and  on  his  credit  and 
responsibility,  shares  in  a  railway  company,  of 
which  the  defendant  was  the  registered  holder, 
the  defendant  promised  the  plaintiff  to  deliver  to 
him  all  new  shares  allotted  in  respect  of  sach 
shares,  and  to  indemnify  him  for  all  loss  which 
might  arise  by  reason  of  the  non-performance  of 
the  defendant's  promise.  It  alleged  the  non- 
delivery to  the  plaintiff  of  new  shares  allotted  to 
the  defendant ;  and  that,  by  reason  thereof,  the 
plaintiff  was  forced  and  obliged  to  expend  and 
expended  a  sum  of  money,  in  order  to  perform 
his  contract  of  sale  : — Held,  that  the  counts  were 
allowable.  Simpson  v.  Randal  Ex,  688  ;  5  D.  & 
L.389;  17  L.  J.,  Ex.  146. 

In  an  action  for  the  infringement  of  a  copy- 
right, the  plaintiff  will  not  be  allowed  a  count  on 
the  5  &  6  Vict.  c.  45,  in  conjunction  with  a  count 
for  the  infringement  of  the  same  copyright  at 
common  law,  Boozey  v.  Tolkeiny  5  D.  &  L.  649  ; 
5  C.  B.  476  ;  17  L.  J.,  C.  P.  137. 

Two  counts  upon  the  same  agreement,  to  avoid 
a  difficulty  in  stating  its  legal  effect,  will  not  be 
allowed.  Smith  v.  Thompson,  5  D,  &  L.  524  ;  5 
C.  B.  486  ;  17  L.  J.,  C.  P.  159. 

A  count  for  goods  sold  and  delivered  is  not 
allowable  with  a  count  upon  a  special  contract, 
apparently  for  the  price  of  the  same  goods, 
unless  the  plaintiff  satisfies  a  judge  that  he  bonS 
fide  intcndLto  establish  a  distinct  subject-matter 
of  complaint  in  respect  of  each  count.  Chrissell 
V.  Javus,  4  C.  B.  768. 

A  declaration  in  trespass  contained  two  counts ; 
the  first  for  breaking  and  entering  the  plaintiff's 
rooms  ;  the  second,  under  2  Will.  &  M.  sess.  1,  c.  5, 
s.  5,  for  distraining  goods  for  rent  pretended  to 
bo  due,  and  selling  them,  and  claiming  their 
double  value  : — There  was  only  one  act  of  tres- 
pass committed  : — Held,  that  the  plaintiff  was 
not  entitled  to  more  than  the  second  count, 
under  which  he  could  recover  damages,  though 
proof  of  a  simple  act  of  trespass  only  was  given. 
Hoare  v.  Lee,  5  C,  B.  754  ;  17  L,  J.,  C.  P.  196  ; 
12  Jur.  356, 


b.  Practice. 

Oenerally.]  —  The  application  ought  to  be 
made  at  chambers  in  the  first  instance.  Ward 
V.  Gray  stock,  4  D.  P.  C.  717. 

A  defendant,  on  the  6th  of  November,  obtained 
an  order  for  a  week's  time  to  plead ;  on  the  12th 
he  took  out  a  summons  to  strike  out  one  or  two 
counts,  which,  on  the  14th,  was  dismissed,  and  at 
the  same  time  an  order  was  made  giving  him  three 
days'  time  to  plead.  On  the  19th  he  obtained  a 
rule  for  striking  out  the  first  or  second  count : — 
Held,  that  the  application  was  too  late,  and  that 
the  rule  must  be  discharged.  Chapman  v.  King, 
4  D.  &  L.  311  ;  16  L.  J.,  Ex.  15. 

If  one  count  in  a  declaration  is  good,  although 
all  the  rest  is  bad,  there  shall  be  judgment  for  the 
plaintiff  upon  a  general  demurrer  to  the  whole. 
Bedford  (Duke)  v.  Alcock,  I  Wils.  252. 

EffiBOt  of  Mifljoinder.] — A  misjoinder  in  a 
declaration  is  no  ground  for  noosaiting  the 
plaintiff.    Lamb  v.  Newbiggin,  1  C.  &  K.  549. 

A  demurrer  for  cause  of  misjoinder  of  breaches 
of  covenant  must  be  to  the  whole  declaration,  and 
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not  to  the  breach  alone  which  is  misjoined. 
KiTtgdon  v.  Nottle^  1  M.  &  S.  355. 

If  there  is  a  misjoinder  of  coants,  and  a  ver- 
dict for  the  plaintiff  on  the  counts  well  joined,  and 
for  the  defendant  on  the  others,  the  misjoinder  is 
not  a  cause  for  arresting  the  judgment.  Kightly 
V.  Birch,  2  M.  &  8,  533. 


VIII.    DISCONTINUANCE  AND  WITH- 
DRAWAL  OF   DEFENCE. 

1.  Since  Judicature  Acts. 

2.  Before  Judicature  Acts, 

a.  What  is,  1708. 
h.  Eflfect  of,  1704. 

c.  When  Possible,  1704. 

d.  Practice  on,  1705. 

e.  Costs,  1705. 

1.  Since  Judicature  Acts. 

(^See  Rules  of  Supreme  Court  y  1883,  Ord.  XXVI.') 

Difloontinuaiice  after  Entry  of  Action  for  Trial.] 
—Rules  of  S.  C,  1875,  Ord.  XXIII.  r.  1,  do  not 
entitle  a  plaintiff  to  dismiss  his  action  after  it 
has  been  entered  for  trial,  Matthews  v.  Antrobv-s, 
49  L.  J.,  Ch.  80. 

EffiBOt  of  a  Counter-claim.] — By  discontinuing 
an  action  after  a  counter-claim  has  been  de- 
livered, a  plaintiff  cannot  put  an  end  to  it  so  as 
to  prevent  the  defendant  from  enforcing  against 
him  the  causes  of  action  contained  in  the  counter- 
claim. Vavasseur  v.  Krupp  (15  Ch.  D.  474) 
overruled.  McOowan  v.  Middleton,  11  Q.  B.  D. 
464  ;  52  L.  J.,  Q.  B.  355  ;  31  W.  R.  835— C.  A. 

A  counter-claim  is  not  equivalent  to  a  separate 
action.  Where,  therefore,  a  defendant  has  de- 
livered a  defence  and  counter-claim  and  the 
plaintiff  then  discontinued  his  action,  the  de- 
fendant cannot  proceed  with  his  counter-claim. 
Varasseur  v.  Krupp,  15  Ch.  D.  474  ;  28  W.  R. 
366. 

Leave  to  Bisoontinue  refused  after  Facts 
found  by  Arbitrator.] — After  an  action  had 
been  referred  to  an  arbitrator  to  state  a  special 
case,  and  be  had  in  the  case  found  the  facts 
with  regard  to  all  but  a  very  small  portion  of 
the  claim  in  the  defendant's  favour,  the  plaintiff 
applied  under  Ord.  XXllI.  r.  1,  for  leave  to 
discontinue  the  action  : — Held,  that  leave  ought 
not  to  be  granted.  Stahlschmidt  v.  Walford,  4  i 
Q.  B.  D.  217  ;  48  L.  J.,  Q.  B.  348  ;  40  L.  T.  194  ; 
27  W.  R.  412. 

Reference  as  to  Damages  on  Undertaking  by 
Plain tiit] — A  plaintiff  who  had  given  an  under- 
taking as  to  the  damages  discontinued  his 
action : — Held,  that  the  court  would  neverthe- 
less direct  a  reference  as  to  damages.  Newcomcn 
V.  CouUon,  7  Ch.  D.  764  ;  47  L.  J.,  Ch.  429  ;  38 
L.  T.  275  ;  26  W.  R.  350. 

Test  Action.] — When  an  action,  which  had 
been  made  a  test  action  (for  the  purpose  of 
deciding  the  rights  of  the  plaintiffs  in  a  number 
of  similar  actions  against  the  same  defendants), 
came  on  for  trial,  the  plaintiff  declined  to  pro- 
ceed, on  the  ground  that  he  was  not  in  a  fit 
state  of  health  to  attend  and  be  examined  as  a 
witness.  On  a  previous  occasion  he  had  moved 
for  and  obtained  a  postponement  of  the  trial  on 


the  g^und  of  his  ill-health.  A  week  before  the 
trial  an  application  by  the  plaintiff  in  chambers 
to  stay  all  proceedings  in  the  action  had  been 
refused  on  the  ground  that  the  plaintiff  was. 
not  dominus  litis,  but  a  trustee  for  the  plain- 
tiffs in  the  other  actions.  At  the  trial  the 
plaintiff  asked  for  a  postponement,  or  that  an 
order  of  discontinuance  might  be  made  under 
Ord.  XXIII.  r.  1 :— Held,  that  the  court  could 
not  regard  the  rights  of  the  plaintiffs  in  the 
other  actions,  but  must  act  as  if  the  plaintiff 
had  not  appeared  at  the  trial,  and  must  dismiss 
the  action  with  costs.  Bob-inson  v.  Chadxoick, 
7  Ch.  D.  878 ;  47  L.  J.,  Ch.  607  j  38  L.  T.  415  ; 
26  W.  R.  656. 

After  Notice  of  Appeal.] — ^A  plaintiff  gave 
notice  of  appeal  from  the  refusal  of  an  injunc- 
tion. Shortly  afterwards  the  plaintiff's  solicitors 
wrote  to  the  defendants'  solicitors  to  withdraw 
the  notice  of  appeal.  Two  days  after  this  the 
plaintiff's  solicitors  gave  the  defendants'  soli- 
citors notice  of  discontinuance  of  the  action. 
The  defendants'  solicitors  declined  to  consent  to 
the  withdrawal  of  the  appeal  except  on  terms  to 
which  the  plaintiff's  solicitors  did  not  agree,  and 
the  appeal  came  on  in  its  turn  : — Held,  that  the 
discontinuance  of  the  action  put  an  end  to  the 
appeal,  and  that  no  order  could  be  made  except 
to  strike  it  out  of  the  paper.  Conyheare  v.  Lemis, 
13  Ch.  D.  469  ;  28  W.  R.  330— C.  A. 

Snificiency  of  Notice.] — ^A  written  notice  by 
plaintiff's  solicitors,  "  we  are  instructed  to  pro- 
ceed no  further  with  the  action,"  is  a  sufficient 
notice  of  discontinuance  within  Ord.  XX ill.  r.  1. 
The  Pomm/frania,  4  P.  D.  195  ;  48  L.  J.,  P.  55  ; 
39  L.  T.  642. 

When  Discontinuance,  or  Striking  ont  Parties, 
the  proper  Course.] — In  an  action  against  several 
defendants  a  notice  wholly  discontinuing  the 
action  as  against  some  of  the  defendants  is 
irregular,  and  will  be  set  aside.  The  proper 
course  for  the  plaintiff  to  adopt  is  to  obtain 
leave  to  withdraw  his  cause  of  complaint  as 
against  such  defendants.  A  plaintiff  is  entitled, 
under  Ord.  XXII.  r.  1,  by  leave  of  the  court  or 
a  judge,  to  discontinue  his  action  wholly,  so  far 
as  some  of  the  defendants  are  concerned,  and  to 
strike  out  such  defendants  from  the  statement 
of  claim,  where  the  causes  of  action  against 
such  defendants  are  in  the  alternative,  and  dis- 
tinct from  the  causes  of  action  alleged  against 
the  remaining  co-defendants.  Carlisle  v.  Belfast 
Board  of  Guardians,  10  L.  R.,  Ir.  36. 

Costs  of.] — On  the  discontinuance  of  an  action, 
the  costs  of  all  work  in  preparing,  briefing  or 
otherwise,  relating  to  affidavits  or  pleadings  are 
allowed,  provided,  in  the  opinion  of  the  taxing 
master,  such  work  has  not  been  prematurely 
done.  Harrison  v.  LeutTier,  16  Ch.  D.  559 ;  50 
L.  J.,  Ch.  264  ;  44  L.  T.  331  ;  29  W.  R.  393. 

When  a  plaintiff  in  an  action,  after  succeeding 
in  an  interlocutory  application,  the  costs  of  which 
are  made  costs  in  the  cause,  gives  notice  of  dis- 
continuance of  the  action,  under  Ord.  XXIII., 
the  defendant  is  entitled  to  his  costs,  including 
the  costs  of  such  application.  The  St.  Olaf  2 
P.  D.  113  ;  46  L.  J.,  P.  74  ;  36  L.  T.  30. 

Enforcing  Payment  of  Costs.] — When  a  plain- 
tiff has  given  notice  to  the  defendant  to  dis- 
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continue  the  action,  and  the  costs  have  been 
taxed,  no  further  order  of  the  court  is  required 
to  enable  the  chief  clerk  to  issue  a  writ  to  enforce 
payment,  and  the  writ  may  be  varied  to  suit  the 
circumstances  of  the  case.  Ord.  XXIII.  has  the 
force  of  an  order  of  the  judge  or  court.  Boltim 
V.  Boltfm,  3  Ch.  D.  276  ;  35  L.  T.  358  ;  24  W.  R. 
663. 

Withdrawal  of  Befenoe— Action  for  Beoovery 
of  Land — Costs.] — One  of  the  defendants  to  an 
action  for  the  recovery  of  land  was  allowed  to 
withdraw  his  defence  after  the  action  had  been 
in  the  paper  for  trial,  but  had  been  postponed 
till  another  action  relating  to  the  same  property 
should  be  ready  for  trial,  upon  the  terms  of 
giving  the  plaintiffs  all  the  relief  to  which  they 
could  be  entitled  at  the  trial,  and  paying  the 
costs  occasioned  by  the  defence,  and  the  costs  of 
a  summons  for  leave  to  withdraw.  And,  the 
defendant  having  offered  in  chambers  what  the 
court  considered  proper  terms,  the  plaintiffs 
were  ordered  to  pay  the  costs  of  an  adjournment 
of  the  summons  into  court.  Real  and  Personal 
Adranee  Company  v.  McCarthy^  14  Ch.  D.  188  ; 
49  L.  J.,  Ch.  615;  42  L.  T.  48;  28  W.  ll. 
418. 


2.  Before  Judicature  Acts. 

a.  What  is. 

What  Snffloient.]— A  discontinuance  of  the 
suit  where  that  is  the  only  step  taken  is  a  dis- 
continuance of  the  cause.  Richardft  v.  Stvart, 
2  D.  P.  C.  754. 

Serving  Bule.] — Serving  a  rule  to  discontinue 
does  not  of  itself  discontinue  an  action  ;  there 
must  bean  appointment  to  tax  the  costs.  Whit- 
more  V.  Williams,  6  T.  R.  765. 

Taxation  of  Costs.] — Taxation  of  costs,  with- 
out payment  of  them  after  a  summons  to 
discontinue,  is  no  discontinuance.  Etlgintvn  v. 
Proudviaji,  1  D.  P.  C.  152. 

Two  Actions.] — An  action  and  a  suit  in  equity 
having  been  commenced  for  the  same  cause, 
after  issue  joined  and  notice  of  trial  in  the 
action,  an  order  was  made  in  Chancery  that  the 
plaintiff  should  elect.  He  elected  to  proceed  in 
equity,  and  the  record  was  withdrawn  at  nisi 
rius.  An  order  was  afterwards  made  in  Chancery 
in  favour  of  the  plaintiff,  and  directing  the  defen- 
dant to  pay  the  costs  of  the  action.  On  appeal 
it  was  ordered  that  this  direction  be  omitted, 
and  the  defendant  be  at  liberty  to  proceed  at 
law.  The  defendant  then  obtained  a  judge's 
order,  "  that  the  plaintiff  do  pay  the  defendant 
his  taxed  costs  of  the  action,  the  plaintiff 
having  elected  to  proceed  in  equity  : " — Held, 
that  this  order  was  erroneous,  as  there  had  been 
nothing  that  amounted  to  a  discontinuance  of 
the  action,  the  defendant's  remedy,  if  any,  being 
in  Chancerv.  Simpson  v.  Sadd^  16  C.  B.  26  ;  3 
C.  L.  R.  817  ;  24  L.  J.,  C.  P.  156  ;  1  Jur.,  N.  S. 
736. 

In  cross  actions,  an  ortler  had  been  drawn  up 
by  consent,  that  one  of  the  actions  should  abide 
the  event  of  the  other.  Before  the  first  came  on 
for  trial,  it  was  discontinued  on  account  of  the 
death  of  a  material  witness : — Held,  upon  an 
application  to  have  judgment  entered  in  the 


second  action,  that  the  court  could  not  hold 
this  discontinuance  to  be  such  an  event  of  the 
first  action  as  to  justify  the  plaintiff's  obtaining 
judgment  in  the  second  action.  Jtawlings  v. 
Regent's  Canal  Company^  15  L.  T.  281. 

Repleyin.]  —  If  a  defendant  in  replevin 
demurs  without  adding  an  avowry  and  praycsr 
of  return,  it  is  no  discontinuance.  Serres  v. 
Dodd,  2  N.  R.  405. 

b.   Eifeot  of. 

Action  against  three ;  two  pleaded  a  debt  of 
record  by  way  of  set-off ;  the  plaintiff  replied 
nul  tiel  record,  and  gave  a  day  to  the  two,  bat 
entered  no  suggestion  respecting  the  third : — 
Held,  that  the  action  being  discontinued,  judge- 
ment must  be  given  against  the  plaintiff,  even 
though  the  plea  was  bad.  Tippet  v.  May^  1  B. 
&  P.  411. 

A  defendant  may  bring  error  on  a  judgment  for 
the  plaintiff  on  demurrer  to  a  replication  to  one 
of  several  pleas,  though  the  plaintiff  has  subse- 
quently discontinued 
costs  of  the  demurrer. 
&  N.  115— Ex.  Ch. 


the  action,  except  as  to  the 
r.    Shepperd  v.  Sharp,  1  H. 


o.  When  Possible. 

After  Verdict.] — After  a  general  vertlict  for 
the  defendant,  the  plaintiff  cannot  discontinue. 
Goode7imigh  v.  Buttler  or  Beettles,  2  C,  M.  & 
R.  240  ;  3  D.  P.  C.  751  ;  1  Gale,  163 ;  6  Tvr. 
793. 

Discontinuance  is  not  allowed  after  a  special 
verdict,  in  order  to  adduce  fresh  proof  in  contra- 
diction of  the  verdict.  Roe  d.  Gray  v.  Gray,  2 
W.  Bl.  815. 

In  ordinary  cases  the  court  will  not  grant  leave 
to  a  plaintiff  to  discontinue,  where  a  verdict  has 
been  found  against  him,  and  is  not  special. 
Yoking  V.  Hichetis,  6  Q.  B.  606. 

After  Judgment.] — After  judgment  for  a  de- 
fendant on  demurrer  to  one  of  several  counts, 
the  plaintiff  took  out  a  side  bar  rule  to  discon- 
tinue the  action  generally.  The  defendant's 
costs,  not  of  the  demurrer  only,  under  3  &  4  Will. 
4,  c.  42,  s.  34,  but  of  the  whole  action,  were 
taxed  on  the  rule  to  discontinue,  treating  that 
rule  as  the  termination  of  the  action,  and  were 
received  by  the  defendant's  attorney  as  the 
defendant's  costs  "on  discontinuance  of  the 
action."  Judgment  was  entered  up  on  the  ree<^nl 
for  the  defendant  on  the  first  count  oulv : — Held, 
that  the  discontinuance,  being  after  judgment 
without  leave  of  the  court,  was  irregular,  and 
that  the  judgment  was  also  irregular,  and  the 
judgment  was  set  aside  without  costs.  Benton 
V.  Polkiiighorne,  16  M.  &  W.  8. 

• 

As  to  Part  of  the  Beoord.] — Semble,  that  a 
stct  processus  cannot  be  entered  to  part  of  a 
record.  Qvarringtoa  v.  Arthur,  2  D.,  N.  S. 
1036  ;  11  M.  &  W.  491 ;  12  L.  J.,  Ex.  311. 

Deduction  of  Costs  of  Demurrer.] — ^A  defen- 
dant pleaded  to  a  declaration  several  pleas, 
upon  which  issues  were  joined,  and  also  a  plea  to 
the  whole  cause  of  notion,  to  which  the  plaintiff 
demurred,  and  had  judgment.  The  plaintiff 
afterwards  discontinued.  On  taxation  of  costs, 
it  appeared  that  tlie  costs  to  which  the  plaintiff 
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was  entitled  on  the  demurrer  exceeded  the  costs, 
which  he  had  to  pay  on  the  discontinuance.  The 
roaster,  therefore,  deducted  the  latter  from  the 
former  : — Held,  that  the  defendant  might  enter 
up  judgment  of  discontinuance,  and  bring  a  writ 
of  error,  and  that,  if  he  intended  to  do  so,  the 
costs  should  be  taxed  separately ;  otherwise  that 
the  taxation  was  correct.  Maeclenjield  {Mayor) 
V.  Gee,  2  D.  &  L.  418  ;  13  M.  &  W.  470 ;  14  L.  J., 
Ex.  44  ;  8  Jur.  1053. 

Administratrix  Appearing.]  —  A  defendant 
having  died  after  issue  joined  and  notice  of  trial 
given,  a  suggestion  of  his  death  was  made,  and 
his  administratrix  appeared  and  pleaded  to  the 
suggestion.  The  plaintiff  afterwards  applied  to 
a  judge  for  leave  to  discontinue,  on  payment  of 
the  costs  of  the  pleas  to  the  suggestion,  but  the 
judge  made  the  usual  order,  on  payment  of  full 
costs  : — Held,  that  the  order  was  right,  for  that 
the  15  &  16  Vict.  c.  76,  s.  138,  put  the  adminis- 
tratrix in  the  same  position  as  if  she  had  been 
the  original  defendant  in  the  action.  Benge  v. 
Swaine  or  Page,  1.")  C.  B.  784  ;  2  C.  L.  R.  1382  ; 
23  L.  J.,  C.  r.  182. 

d.  Fractioe  on. 

Cured  by  Appearance.] — A  discontinuance  is 
cured  by  the  appearance  of  the  party  by  32  Hen. 
8,  c.  30,  as  well  in  penal  as  in  civil  actions. 
Humble  v.  Bland,  G  T.  11.  255. 

SettingasideBole.]— The  court  has  no  juris- 
diction to  set  aside  a  rule  to  disamtinuc,  which 
under  the  23rd  rule  of  Hilary  Term,  1853,  maybe 
obtained  without  the  defendant's  consent.  Potts 
V.  Uirfit,  6  M.  &  G.  934  ;  7  Scott,  N,  R.  800 ;  1  D. 
&  L.  910. 

A  rule  to  discontinue  is  a  proceeding  in  a  cause, 
and  may  be  set  aside  if  obtained  during  a  stay  of 
proceedings.  Murray  v.  Silver,  1  U.  B.  638;  3  D. 
&  L.  26  ;  14  L.  J.,  C.  P.  168. 

Hot  a  Stay  of  Proceedings.] — ^A  rule  to  discon- 
tinue is  not  a  stay  of  proceedings.  Beet  on  or 
Baker  v.  Jiq>p  or  Gttpj).  15  M.  &  W.  149  ;  3  D. 
&  L.  474  ;  15  L.  J.,  Ex.  120 ;  10  Jur.  646. 

e.  Costs. 

Action  after  Bankmptoy  of  Defendant]  — 

When  an  action  was  commenced  after  a  fiat  in 
bankruptcy  issued,  and  the  defendant  pleaded 
his  certificate,  puis  darrein  continuance,  the 
plaintiff  was  entitled  to  discontinue  the  action, 
without  paying  costs,  although  the  proceedings 
had  not  been  stayed  under  6  Geo.  4,  c.  16,  s.  69. 
Wollcn  V.  Smith,  9  A.  &  E.  505  ;  1  P.  &  D.  375: 
2  W.,  W.  &  H.  79. 

Administratrix  Appearing.]— If  an  adminis- 
tmtrix  has  been  made  defendant  in  an  action 
commenced  against  the  intestate,  by  a  suggestion 
under  15  &  16  Vict.  c.  76,  s.  138,  and  pleaded  to 
the  suggestion,  the  court  will  not  allow  the  plain- 
tiff to  discontinue  without  payment  of  all  the 
costs  of  the  cause.  Benge  v.  Swaine  or  Paqe 
15  C.  B.  784  J  2  C.  L.  R.  1382;  23  L.  J.,  C.  P 
182. 

BeforeNotioeof  Trial.]— If  the  plaintiff  dis- 
continues before  giving  notice  of  trial,  the  de- 


fendant is  not  under  any  circumstances  entitled 
to  any  of  the  costs  of  preparing  for  trial,  and 
therefore  not  to  instructions  for  brief.  Cooper  v. 
Boles,  5  H.  &  N.  188  ;  29  L.  J.,  Ex.  141  ;  6 
Jur.,  N.  S.  150,  256 ;  S.  P.,  Doe  d.  Postlethwaite 
V.  Xeale,  2  M.  &  W.  732  ;  6  D.  P.  C.  166. 

The  defendant's  costs  of  "  preparing  for  trial  " 
cannot  be  allowed  where  a  plaintiff  discontinues 
before  notice  of  trial,  even  though  liberty  had 
been  reserved  to  the  plaintiff  under  a  judge's 
order  to  set  down  the  cause  for  trial  before  issue 
joined  and  a  special  jury  had  been  struck.  Curtis 
v.  Piatt,  16  C.  B.,  N.  S.  465  ;  33  L.  J.,  C.  P.  255; 
10  Jur.,  N.  S.  823  ;  10  L.  T.  383. 

Examination  of  Witnesses  before  Master.] 
— In  an  action  on  a  marine  insurance  policy, 
owing  to  the  plaintiff's  delay  in  complying  with 
an  order  for  production  of  papers,  the  defendant 
did  not  plead  until  a  year  after  declaration. 
Meanwhile,  to  save  expense,  the  defendant 
examined  w^itnesses  before  the  master,  under  1 
Will.  4,  c.  22,  8.  4.  The  defendant  pleaded  un- 
seaworthiness, &c.,  and  paid  25/.  into  court  on 
the  money  counts  for  the  premium.  The  plain- 
tiff took  the  money  out  of  court,  and  joined  issue 
on  the  other  pleas,  but  afterwards  discontinued  : 
— Held,  that  the  defendant  was  entitled  to  the 
costs  of  the  witnesses  examined  before  the 
master,  as  incurred  before  instructions  for  plea, 
within  Reg.  Gen.  H.  T.  1853,  R.  12.  Previte  v. 
Adelaide  Fire  and  Marine  I^isurance  Company, 
32  L.  T.  768. 

Bole  for  Hew  Trial.]— Verdict  for  the  plaintiff 
on  a  first  trial,  and  rule  absolute  for  a  new  trial. 
Nothing  was  done  for  more  than  a  year.  The 
defendant  then  gave  a  month's  notice  of  his  in- 
tention to  proceed  and  take  the  case  down  fur 
trial  by  proviso.  The  plaintiff  then  discon- 
tinued:— Held,  that  the  defendant  was  not 
entitled  to  costs  beyond  the  period  when  issue 
was  joined.    Reynolds  v.  Hickman,  9  L.  T.  767. 

In  an  action  on  a  bill  of  exchange,  with  a 
count  on  an  account  stated,  the  defendant 
obtained  a  verdict  on  the  first  count,  and  the 
plaintiff  on  the  last.  A  rule  was  obtained  to  set 
aside  the  verdict  for  the  plaintiff  on  the  last 
count,  and  for  a  new  trial ;  the  court  allowed 
him  to  discontinue  without  payment  of  costs. 
Macclesfield  {Lord)  v.  Baddelry  or  Bradley,  7 
M.&W.  570;  9  D.  P.  C.  312. 

Attorney  not  Attorney  in  Court.] — ^Where  the 
defence  is  carried  on  in  the  name  of  a  person, 
not  an  attorney  of  the  court  in  which  the  action 
is  brought,  the  plaintiff  may  discontinue,  on  pay- 
ment of  the  sums  advanced  by  the  defendant 
to  his  attorney,  and  without  costs  if  none  have 
been  adyanced.  Paterson  v.  Powell,  2  D.  P.  C. 
738. 

Costs  of  Bemnrrer.] — Issues  being  joined  in 
law  and  in  fact,  the  plaintiff,  after  judgment 
against  him  on  the  former,  the  latter  being 
untried,  obtained  a  rule  to  discontinue  on  pay- 
ment of  costs.  The  master  made  his  allocatur 
for  the  plaintiff's  and  defendant's  costs  respec- 
tively, not  striking  a  balance.  The  plaintiff,  to 
whom  the  larger  sum  was  due,  issued  execution 
for  the  balance  between  his  costs  and  the  defen- 
dant's : — Held,  that  he  was  entitled  to  his 
costs  of  the  demurrer  notwithstanding  the  dis- 
continuance.     Elicood  y.Bvlloch,  6  Q.  B.  383. 
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See  also  Macclesfield  (^Mayor)  v.  Gee^  ante^  col. 
1705. 

Improper  Joinder  of  Defendants.] — A  cause 
was  referred,  and  the  arbitrator  stated  the  facts 
specially  on  his  award  for  the  opinion  of  the 
court.  On  the  matter  coming  on  for  argument, 
the  plaintijSs  being  advised  that  one  of  the  de- 
fendants was  improperly  joined  in  the  action, 
the  court  permitted  them  to  discontinue  on  pay- 
ment of  the  costs  of  the  cause  (no  provision  being 
made  for  the  costs  of  the  reference  and  award), 
and  of  the  motion,  and  undertaking  not  to  bring 
any  joint  action  against  the  two  defendants, 
nor  any  separate  action  against  the  defendant 
80  improperly  joined.  ^Punier  v.  Izon^  2  Scott, 
596. 

To  induce  the  court  to  permit  a  plaintiff,  who 
has  incorrectly  joined  in  the  action  one  who  was 
no  party  to  the  contract,  to  discontinue  without 
paying  costs,  it  must  be  clearly  shewn  that  he 
was  induced  by  the  defendant's  conduct  to  be- 
lieve that  the  contract  was  entered  into  with  the 
two,  and  that  the  mistake  did  not  arise  from  his 
own  negligence.  Boensgeny,  Chanter^  6  Scott, 
300. 

IX.    INTERMEDIATE    PROCEEDINGS. 

1.  Payment  into  and  ottt  of  Court, 

A.  Since  Judicature  Acts. 

B.  Before  Judicature  Acts. 
a.  At  Common  Law. 

i.  In  what  Cases  Allowed,  1710. 
ii.  Practice  Relating  to,  1714. 
iii.  Effect  of,  as  an  Admission. 

o.  GFenerally,  1717. 

/3.  Common  Counts,  1718. 

y.  Special  Contracts,  1719. 

8.  In  Actions  on  Covenants,  1720. 

e.  Of  Validity  of  Contract,  1721. 

d.  Of  Facts  stated  in  Declaration, 
1721. 

«.   Of     Plaintiff's-  Character    and 
Right  to  Sue,  1722. 

R.  Of  Joint  Liability,  1723. 

A.  Extent  of  Admission,  1724. 

fi.  In  Actions  of  Tort,  1725. 

V.  Other  Matters,  1726. 
iv.  Costs. 

o.  After  Offer  to  Pay,  1726. 

/3.  Time  of  Taxation,  1728. 

7.  What  Costs,  1728. 
h.  In  Equity. 

i.  In  what  Cases  Allowed,  1730. 
ii.  Practice  Relating  to,  1731. 

1.  Payment  into  and  out  of  Court. 

A.  Since  Judicature  Acts. 

(^See  Rules  of  Supreme  Court,  1883,  Order 

XXII.) 

Ineonsistent  Defence— Traversing  and  Paying 
into  Conrt.] — In  an  action  for  nuisance,  payment 
into  court,  together  with  a  denial  of  the  right  of 
action  in  respect  of  which  the  payment  is  made, 
cannot  be  allowed.  Spnrr  v.  Ilall,  2  Q.  B.  D. 
615  ;  46  L.  J.,  Q.  B.  693  ;  37  L.  T.  313  ;  26  W.  R. 
78.     But  see  folloivhig  cases. 

Where  a  defendant  has  so  pleaded,  the  state- 
ment of  defence  will  be  amended  as  embarrass- 
ing under  Ord.  XXVII.  r.  1.    lb. 


As  a  general  rule  a  defendant  may,  by  his 
statement  of  defence,  deny  the  plaintiff's  causes 
of  action,  and  at  the  same  time  plead  payment 
into  court  in  respect  of  the  whole  or  any  part  of 
them.  Berdan.  v.  Greenwood,  3  Ex.  D.  251  ;  47 
L.  J.,  Ex,  628  ;  39  L.  T.  223 ;  26  W.  R.  902— 
C.  A. 

Quagre,  whether  this  general  rule  may  nnder 
special  circumstances  include  actions  brought  to 
try  a  right  of  or  in  respect  of  property  which  is 
denied,  or  to  establish  character  which  has  been 
assailed,  and  actions  where  the  plaintiff  is  by 
the  statement  of  defence  charged  with  fraud. 
Ih. 

Quaere,  whether  the  case  of  Spurr  v.  Hall^ 
»upra,  was  rightly  decided.    Ih. 

The  defendant,  in  an  action  for  libel  published 
in  a  newspaper,  admitted  the  publication  of  the 
alleged  hbel,  but  pleaded  that,  with  the  excep- 
tion of  the  innuendoes  alleged  in  the  statement 
of  claim,  the  libel  was  true.  In  the  alternative 
he  pleaded  the  insertion  of  a  full  apology  in  the 
newspaper,  under  6  &  7  Vict.  c.  96,  and  also  a 
payment  of  40*.  into  court : — Held,  that  the 
offering  of  an  apology  and  payment  into  court, 
and  of  a  justification,  could  be  pleaded  together. 
Hawkesley  v.  BradsJiaw,  5  Q.  B.  D.  302  ;  49 
L.  J.,  Q.  B.  333  ;  42  L.  T.  286  ;  28  W.  R.  557  ;  44 
J.  P.  473— C.  A.  Reversing  5  Q.  B.  D.  22  ;  49 
L.  J.,  Q.  B.  207  J  41  L.  T.  663  ;  44  J.  P.  201. 
See  r.  255. 

Defence  need  not  specify  Items.] — ^Where  a 
plaintiff  claims  for  distinct  pieces  of  work  and 
labour,  alleged  in  separate  paragraphs  of  the 
statement  of  claim,  a  defendant  who  has  paid 
money  into  court  generally  need  not  specify  in 
his  statement  of  defence  how  much  is  paid  in 
respect  of  each  head  of  claim.  Paraire  v.  Loibl, 
49  L.  J.,  C.  P.  481 ;  43  L.  T.,  427— C.  A, 

Taking  Honey  ont  of  Conrt— Right  of  Plaintiff 
where  no  Liability  of   Defendant   Proved.] — 

Where  a  defendant,  by  his  statement  of  defence, 
denies  that  he  is  under  any  liability  t-o  the 
plaintiff,  and  at  the  same  time  pays  money  into 
court,  and  pleads  that,  although  he  is  under  no 
liability,  the  sum  paid  in  is  enough  to  satisfy 
the  plaintiff's  claim,  the  plaintiff  may  obtain 
payment  out  under  r.  3  of  Ord.  XXX.,  and  may 
cither  under  r.  4  accept  it  in  satisfaction  of  his 
claim,  and  tax  his  costs  and  sign  judgment  for 
the  costs  so  taxed,  or  may  go  on  with  his  action 
for  the  purpose  of  recovering  more  ;  and  whether 
the  plaintiff  succeeds  or  fails  in  recovering  more 
or  even  falls  altogether  in  establishing  tlmt  the 
defendant  is  under  any  liability,  he  will  be 
entitled  to  retain  the  money  so  taken  out  of 
court.  Emden  v.  Carte^  45  L.  T.  328  ;  30  W.  R. 
17— C.  A. 


Though   Sum  not   accepted   in   satis- 


faction.] —  Where  a  defendant  traversed  the 
causes  of  action  and  also  paid  money  into  court 
in  satisfaction  of  the  whole  of  the  plaintifTs 
claim  : — Held,  that  the  plaintiff  was  entitled  to 
draw  out  of  court  the  money  lodged,  though  not 
accepting  it  in  full  satisfaction,  and  to  proceed 
with  the  action.  Covffhlan  v.  Morris,  6  L.  R., 
Ir.  405— C.  A.    Affirming  S,  C,  Id.  29. 

Admission  that  Amount  sufficient— No  special 
Damage — ^Bight  to  special  Finding  of  Jury.] 
—  The    plaintiff   was    a   book-keeper   in    the 
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emplojnient  of  the  defendants,  who  dismissed 
him  without  notice.  Two  months  after  his  dis- 
missal the  plaintiff  obtained  a  more  lucrative 
situation.  Upon  his  bringing  an  action  for 
wrongful  dismissal  the  defendants  paid  71,  Is. 
into  court,  which  the  plaintiff  admitted  was 
sufficient  to  cover  his  actual  pecuniary  loss,  and 
the  judge  directed  a  verdict  to  be  entered  for  the 
defendants.  Upon  a  rule  for  a  new  trial, 
granted  on  the  ground  of  the  refusal  by  the 
judge  to  put  the  question,  whether  the  plaintiff 
had  been  wrongfully  dismissed  or  not  to  the 
jury,  and  to  allow  them  to  assess  the  damages  : 
— Held,  that  where  the  amount  paid  into  court 
is  admitted  to  be  sufficient  to  cover  the  actual 
pecuniary  loss  sustained  by  plaintiff,  and  no 
special  damage  is  proved,  the  plaintiff  has  no 
right  to  have  any  question  left  to  the  jury,  and 
cannot  recover  anything  beyond  the  actual 
pecuniary  loss  sustaoned.  Walton  v.  Tvcker,  46 
J.  P.  23. 

Under  Trastee  Belief  Acts.] — See  Tbust  and 
Trustee. 

Under  Lands  Glauses  Aet]  —  See  Lands 
Clauses  Act. 

Costs — Wben  Plaintiff  accepts  Sum  paid  in.] — 
When  a  defendant  in  an  action  pays  money  into 
court  in  respect  of  any  claim,  the  plaintiff 
acquires  a  vested  right  to  the  costs  incurred  up 
to  that  time  in  respect  of  such  claim,  provided 
that  he  takes  the  money  out  under  Ord.  XXX. 
r.  4,  in  satisfaction  of  such  claim.  Langridge  v. 
Campbell,  2  Ex.  D.  281  ;  46  L.  J.,  Ex.  277  ;  36 
L.  T.  64  ;  25  W.  R.  351.     But  see  next  case, 

When  Plaintiff  proceeds  and  recovers 

nothing  beyond.] — In  an  action  for  damages  for 
breach  of  covenant,  the  defendant  denial  the 
breach,  and  also  paid  money  into  court,  alleging 
that  it  was  enough  to  satisfy  the  claim.  The 
plaintiff  replied  joining  issue,  alleging  that  the 
money  was  not  enough,  and  the  issues  having 
been  referred  to  an  official  referee,  he  reported 
that  the  money  paid  in  was  enough  to  satisfy 
the  claim : — Held,  that  the  costs  were  in  the 
discretion  of  the  court  under  Ord.  LV.  r.  1,  and 
that  the  discretion  in  such  cases  ought  to  be 
exercised  by  allowing  the  plaintiff  his  costs  of 
the  action  up  to  the  time  of  the  payment  into 
court,  and  allowing  the  defendant  his  costs  of 
the  action  after  that  time.  Buvhttm  v.  Higgs, 
4  Ex,  D.  174 ;  40  L.  T.  755  ;  27  W.  R.  803. 

Aeoeptance — Discretion  of  Conrt.]— Ord. 


XXX.  applies  only  to  an  action  which  is  strictly 
brought  to  recover  a  debt  or  damages.  If  an 
account  is  claimed  the  order  does  not  apply,  and 
even  if  the  plaintiff  accepts  in  satisfaction  of 
his  whole  cause  of  action  a  sum  paid  into  court 
by  the  defendant,  the  court  has  a  discretion  as  to 
the  costs.  Niehols  v.  Eceiis,  22  Ch.  D.  611  ;  52 
L.  J.,  Ch.  883  ;  48  L.  T.  66  ;  31  W.  R.  412. 

Two  of  the  plaintiffs  were  the  legal  o^vne^s  of 
a  leasehold  interest  in  a  house,  and  claimed  37/. 
from  the  defendant  for  the  use  and  occupation 
of  it  during  the  last  three  months  of  their  term. 
They  authorized  him  to  pay  this  amount  to 
another  of  the  plaintiffs,  who  was  owner  of  the 
revereion.  She  called  on  the  defendant,  who 
expressed  his  willingness  to  pay  her  the  money, 
though  he  did  not  make  any  actual  tender  of  it, 


but  she  refused  to  receive  it,  and  demanded  more. 
The  plaintiffs  then  sued  the  defendant  for  the 
use  and  occupation,  and  claimed  2382.  The 
defendant  paid  37/.  into  court : — Held,  that  as 
soon  as  the  defendant  expressed  to  the  agent  his 
i-eadiness  to  pay  the  37/.  there  was  a  concluded 
agreement  between  him  and  the  plaintiffs  for 
that  amount,  and  that  the  plaintiffs  could  not 
recover  more,  and  also  that  the  defendant  was 
entitled  to  the  costs  of  the  action  from  the  time 
of  the  payment  into  court.  Oretton  v.  Mees,  7 
Ch.  D.  839  ;  38  L.  T.  506  ;  26  W.  R.  607. 


Acceptance  in  Satisfaction  after  Fonr 


Bays.] — The  defendant  paid  money  into  court  in 
satisfaction  of  the  plaintiff's  claim,  and  gave 
notice  of  such  payment  to  the  plaintiff.  The 
plaintiff  did  not  give  notice  to  the  defendant 
that  he  accepted  the  money  so  paid  in  satisfac- 
tion of  the  claim  within  four  days,  as  required 
by  Ord.  XXX.  r.  4,  but  he  afterwards  accepted 
that  sum  in  satisfaction : — Held,  that  an  order 
might  be  made  giving  the  plaintiff  his  costs 
under  Ord.  LV.  r.  1.  Greaves  v.  Fleming,  4 
Q.  B.  D.  226  ;  48  L.  J.,  Q.  B.  335 ;  27  W.  R. 
458. 

Power  of  Conrt  to  Order.] — After  decree  direct- 
ing accounts  to  be  taken  in  chambers,  if  it  is 
ascertained,  before  the  chief  clerk's  certificate  as 
to  the  ultimate  baJance  to  be  paid,  that  a  certain 
sum  will  be  probably  found  to  be  due  from  cither 
party,  the  court  has  power  at  the  instance  of  the 
other  party  to  order  such  sum  to  be  paid  into 
court.  Lendmi  Syndicate  v.  Lord,  8  Ch.  D.  84  ; 
38  L.  T.  329  ;  26  W.  R.  427— C.  A. 


Admission  of  Liability.] — ^An  admission 


of  liability  sufficient  to  support  a  motion  for 
payment  into  court  of  such  admitted  sum  may 
be  made  by  the  party  ordered  to  pay  the  sum 
into  court,  or  his  agent,  or  gathered  from  their 
course  of  conduct,  without  necessarily  appear- 
ing on  the  pleadings  or  affidavits  in  the  action. 

lb. 

The  non-appearance  of  a  defendant  in  an  ad- 
ministration action,  who  had  been  served  with 
notice  of  a  motion  to  order  him  to  bring  money 
into  court,  was  held  a  sufficient  admission  to 
enable  the  court  to  make  such  order,  though 
before  judgment  was  given  in  the  action,  or  ac- 
counts taken.  Freeman  v.  Cox,  8  Ch.  D.  148  ; 
47  L.  J.,  Ch.  660  ;  26  W.  R.  689. 

In  Equity.] — See  infra. 


B,  Before  Judicature  Acts. 
a.  At  Ooznznon  Law. 

i.  In  what  Cases  Allotoed. 

Sam  not  certain  or  capable  of  being  ascer- 
tained.]— Money  cannot  be  paid  into  court 
where  the  amount  sought  to  be  recovered  is  not 
a  sum  certain  or  c:ipablo  of  being  ascertained  by 
computation  ;  nor  can  money  be  paid  into  court 
on  part  of  an  entire  count.  Hodges  v.  Lichjield 
{Lord),  3  M.  &  Scott,  201  ;  9  Bing.  713  ;  2  D.  P. 
C.  741. 

Trespass  to  Land.] — In  an  action  of  trespass 
a  judge  may  make  an  order  before  declaration 
for  the  defendant  to  be  at  liberty  to  pay  money 
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into  court  under  3  &  4  Will.  4,  c.  42.  Edwards 
V.  Price,  6  D.  P.  C.  489 ;  1  W.,  W.  &  H.  82  ;  2 
Jur.  325. 

In  trespass,  a  first  count  charged  a  breaking 
and  entering  of  the  plaintiff's  house,  and  assault- 
ing his  son.  A  second  count  charged  an  assault 
and  battery  upon  the  son  : — Held,  that  the  de- 
fendant might  pay  money  into  court,  under  3  & 
4  Will.  4,  c.  42,  9.  21,  this  not  being  an  assault 
and  battery  upon  the  plaintiff  ;  and  that  actions 
founded  on  a  loss  of  service  by  the  plaintiff,  other 
than  for  debauching  his  daughter  or  servant, 
were  not  within  the  exception  in  that  section. 
Nncttm  V.  Holford,  6  Q.  B.  921  ;  14  L.  J.,  Q.  B. 
194  ;  9  Jur.  334— Ex.  Ch.  Affirming  S.  C, 
2  U.  &  L.  554  ;  1  C.  &  K.  537  ;  14  L.  J.,  Q.  B. 
9  ;  8  Jur.  984. 

Trespass  to  Person.] — To  an  action  for  assault 
and  battciy,  the  defendant  pleaded  payment  of 
25/.  into  court,  to  which  the  plaintiff  replied, 
damages  ultra  ;  and  issue  being  joined  thereon, 
the  defendant  obtained  a  verdict : — Held,  that  as 
this  plea  to  an  action  for  assault  and  battery, 
although  prohibited  by  3  &  4  Will.  4,  c.  42,  s.  21, 
might  be  pleaded  under  other  statutes,  the  plain- 
tiff was  not  entitled  to  judgment  non  obstante 
veredicto.  Astim  v.  Perhes,  3  D.  &  L.  655  ;  15 
M.  &  W.  385  ;  15  L.  J.,  Ex.  241. 

Action  for  assault  and  battery.  Plea  of  pay- 
ment into  court  of  40*.  in  the  onlinary  form  :  de- 
murrer to  plea.  Further  replication,  that  the 
defendant  did  what  is  complained  of  under  cir- 
cumstances which  did  not  authorize  the  defendant 
to  pay  money  into  court  in  the  action,  and  that 
there  was  no  statute  authorizing  him  to  do  so  : 
demurrer  to  the  replication  : — Held,  that  if  the 
defendant  usurped  the  privilege  of  paying  into 
court  when  not  entitled  so  to  do,  the  plaintiff's 
remedy  was  by  an  application  to  the  court,  and 
that  the  form  of  plea  of  payment  into  court  given 
by  16  &  16  Vict.  c.  76,  s.  71,  was  to  be  adopted 
in  all  cases,  and  judgment  was  given  for  the 
defendant  on  both  demurrers.  Thovipson  v. 
Sh'ppard,  4  El.  &  Bl.  53  ;  24  L.  J.,  Q.  B.  5  ;  18 
Jur.  1101. 

In  an  action  for  false  imprisonment  a  plea  of 
payment  into  court  is  not  a  valid  plea.  Ih'nnvtt 
V.  Smrrdon,  16  L.  T.  296. 

The  24  &  25  Vict.  c.  96,  s.  113,  does  not  apply 
to  such  a  plea.    lb. 

Bonds.] — Principal  and  interest  due  on  bonds 
conditioned  for  payment  of  .moneys  by  instal- 
ments, may  be  paid  into  court.  Bonafims  v. 
Ryhot,  3  Burr.  1370. 

A  plaintiff  having  declared  on  a  bond,  dated  in 
1775,  for  2,4007.  proclamation  money  of  North 
Carolina,  averring  that  it  was  of  a  certain  value, 
the  court  would  not  permit  the  defendant  to  pay 
the  2,400/.  proclamation  money  into  court. 
Cuming  v,  Monro,  5  T.  R.  87. 

The  whole  penalty  of  a  bastardy  bond  may  be 
paid  into  court.  Benjamin  v.  Prrrot,  2  W.  Bl. 
1190. 

Payment  into  court  under  4  &  5  Anne,  c.  16, 
s.  13,  of  the  principal,  interest  and  costs  due  on  a 
bond,  cannot  be  pleaded  in  bar  to  an  action  on 
the  bond.  England  v.  Wat  Hon,  9  M.  &  W.  333  ; 
1  D.,  N.  S.  398  ;  6  Jur.  763. 

In  a  declaration  on  a  bond  conditioneti  for  the 
nonpayment  of  a  certain  sum  at  the  expiration 
of  seven  years,  and  interest  half-yearly  in  the 
intermediate  time,  which  was  the  breach  assigned 


(the  principal  not  having  become  due),  the  de- 
fendant cannot  plead  payment  of  money  into 
court  under  8  &  9  Will.  3,  c.  11,  s.  8,  and  4  &  5 
Anne,  c.  16,  s.  13,  but  he  may,  under  the  latter 
statute,  plead,  as  far  as  regards  the  interest  alone, 
a  plea  of  solvit  post  diem.  Hodgkinson  v.  Wyatt, 

1  D.  &  L.  668  ;  13  L.  J.,  Q.  B.  73  ;  8  Jur.  216. 
The  15  &  16  Vict.  c.  76,  s.  71,  did  not  enable  a 

defendant  to  pay  money  into  court  in  answer 
to  an  action  for  the  penalty  of  a  bond,  with 
breaches  assigned  in  the  declaration.  JJimdon. 
(^BishojO  V.  JPXeU,  9  Ex.  490  ;  2  C.  L.  R.  561  ; 
23  L.  J.,  Ex.  Ill  ;  18  Jur.  314. 

In  an  action  on  a  bond  conditioned  for  the 
payment  of  money  instalments,  a  plea  of  pay- 
ment into  court  of  money  sufficient  to  satisfy 
the  claim  of  the  plaintiff,  in  respect  of  the  un- 
paid instalment  for  default  in  payment  of  which 
the  action  was  brought,  is  bad,  on  the  ground 
that  a  money  bond  payable  by  instalments  is  not 
within  either  the  4  &  5  Anne,  c.  16,  s.  13,  or  the 
Common  Law  Procedure  Act,  1860  (23  &  24  Vict, 
c.  126),  8.  25.  Preston  v.  Dania,  8  L.  R.,  Ex. 
19  ;  42  L.  J.,  Ex.  33 ;  27  L.  T.  612  ;  21  W.  R. 
128. 

In  Actions  on  Covenants.]— Money  will  be 
allowed  to  be  paid  into  court  on  a  special 
breach  assigned  in  covenant,    Fullwell  v.  Hall^ 

2  W.  Bl.  837. 

Where  there  are  several  counts  for  several 
causes  of  action,  or  several  breaches  are  assigned 
in  an  action  an  a  covenant,  the  defendant  may 
plead  payment  into  court  of  one  entire  sum  in 
satisfaction  of  all  the  counts  or  breaches.  Mar- 
shall V.  Whiteside,  1  M.  &  W.  188  ;  4  D.  P.  C. 
766  ;  1  Gale,  379. 

Money  may  be  paid  into  court  on  one  of  several 
breaches  of  a  covenant,  contained  in  a  lease  set 
forth  in  a  declaration,  if  the  plaintiff's  particular 
specifies  the  sum  he  claims  on  that  breach. 
Smith  V.  King,  2  D.  P.  C.  750. 

Detinne.] — Detinue  is  a  personal  action,  in 
which  compensation  or  amends  is  sought  to 
be  recovered,  though  the  goods,  or  their  value, 
are  also  sought  to  be  recovered ;  and  therefore 
money  may  be  paid  into  court  under  3  &  4  Will. 
4,  c.  42,  s.  21.  Crossjield  v.  Sueh,  8  Ex.  169  ;  22 
L.  J.,  Ex.  65. 

To  an  action  for  detaining  the  plaintiff's  goods 
and  claiming  their  return  or  their  value,  it  was 
not  competent  for  a  defendant  to  pay  money  into 
court.  Allan  v.  Bnnn,  1  H.  &  N.  572  ;  26  L.  J., 
Ex.  185. 

Eeplevin.J  —  In  replevin  a  defendant  may 
pay  money  into  court  under  3  &  4  Will.  4,  c.  42, 
s.  21,  as  to  a  part  of  the  distress,  and  avow  as 
to  the  residue.  Lambert  v.  Ilrpwortk,  2  6.  &  D. 
112  ;  2  Q.  B.  729. 

So  a  plaintiff  in  replevin  may  pay  into  court 
the  rent  for  which  the  defendant  avows.  Ver^ 
non  V.  Wynne,  1  H.  Bl.  24. 

Trover.]  —  To  trover  for  the  conversion  of 
cattle,  the  defendant  pleaded  that  the  conversion 
in  the  declaration  mentioned  was  the  sale  of  the 
cattle  by  the  defendant  after  they  had  been  seized 
by  him  as  surveyor  of  highways.  The  plea  con- 
cluded by  paying  10/.  into  court,  with  the  usual 
aveiment  of  no  damages  ultra  : — Held,  that  the 
plea  was  bad,  as  beiug  an  unauthorized  altera- 
tion and  application  of  the  form  of  payment  of 
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monej  into  court  given  by  the  role  of  T.  T.  1 
Vict.  Key  v.  Thimbleby,  6  Ex.  692  ;  2  L.,  M.  & 
?.  478  J  20  L.  J.,  Ex.  292  ;  16  Jur.  565. 

Where  there  are  several  Counts,  Claims  or 
Breaches.] — A  plea  of  payment  into  court  in 
an  action  of  debt  must  be  pleaded  to  the  damages 
as  well  as  to  the  debt.  Juoive  v.  SteeUy  16  M.  & 
W.  380  ;  3  D.  &  L.  662  ^  15  L.  J.,  Ex.  244  ;  10 
Jur.  787. 

In  an  action  for  breach  of  an  agreement  to 
sell  an  estate,  the  court  refused  to  allow  the 
defendant  to  select  certain  of  several  allegations 
of  damage  contained  in  a  single  count,  and  pay 
money  into  court  on  those  particular  allegations. 
JTodges  v.  Lichfield  (^Lord)^  3  M.  &  Scott,  201 ; 
9  Bing.  713;  2  D.  P.  C.  741. 

Money  may  be  paid  into  court  generally,  and 
need  not  be  specifically  appropriated  to  each 
count  or  breach.  Mitchell  v,  Toionely,  7  A.  &  E. 
1G4  ;  1  Jur.  657. 

Or  pleaded  to  part  of  several  counts  without 
stilting  how  much  is  paid  in  on  each.  Tattersall 
v.  Parkinson^  16  M.  &  W.  752  ;  16  L.  J.,  Ex.  197  ; 
11  Jur.  658. 

But  where  a  count  is  on  a  bill  of  exchange,  a 
plea  of  payment  into  court  of  a  less  sum  than 
the  amount  of  the  bill  is  bad,  unless  there  is  an 
allegation  of  some  special  ground  of  defence  to 
the  remainder.  lb.;  S.  P.,  Armfield  v.  Burgi?i, 
6  M.  &  W.  281  ;  8  D.  P.  C.  247. 

Where  a  declaration  consists  of  a  connt  on  a 
bill  of  exchange,  with  a  count  for  the  considera- 
tion of  the  bill,  semble,  that  the  proper  mode  of 
pleading  pajrment  of  money  into  court  is  to  plead 
to  both  counts  that  the  bill  was  given  on  account 
of  the  debt  in  the  second  connt,  and  plead  pay- 
ment into  court  of  the  amount  of  the  bill  and 
interest.    lb. 

Where  a  defendant  has  several  defences  to 
different  parts  of  a  demand,  and  intends  to  plead 
payment  into  court,  as  to  other  parts  of  the  de- 
maud,  he  should  first  of  all  plead  those  pleas, 
and  then  the  plea  of  payment  of  money  into 
court  as  to  the  residue  only.  Coates  v.  StrpJiens, 
2  C.  M.  &  R.  118  ;  3  D.  P.  C.  784  ;  1  Gale,  75  ;  5 
TvT.  764. 

If  other  pleas  are  pleaded  to  part  of  a  plain- 
tilFs  demand,  the  plea  of  payment  into  court 
bliould  be  put  last,  and  pleaded  to  the  residue. 
S/uirman  v.  tStf-tenjion.^  2  C,  M.  &  R.  75 ;  5  Tvr. 
564  ;  3  D.  P.  C.  709  ;  1  Gale,  74. 

To  an  action  by  drawer  against  acceptor  of 
two  bills  for  20/.  each,  he  pleaded  payment  of 
20/.  into  court,  and  no  damages  ultra.  The 
plaintiff  replied  damages  ultra,  upon  which 
issue  was  joined.  The  defendant  proposed  to 
f,nvc  in  evidence,  that  the  second  bill  had  fteen 
given  as  a  renewal  of  the  first  bill,  which  had 
been  paid  by  a  third  party  : — Held,  that  the  plea 
was  clearly  bad  ;  but,  as  the  plaintiff  had  not 
demurred  to  it,  the  evidence  was  admissible  upon 
the  issue  joined.  Harris  v,  Bushell^  2  D.,  N.  B. 
514;  12  L.  J.,  Ex.  6. 

In  conjunotlon  with  other  Pleas.] — A  plea  of 
payment  of  money  into  court,  in  bar  of  the 
further  maintenance  of  the  action,  cannot  be 
pleaded  to  the  same  cause  of  action  to  which 
other  pleas  are  pleaded  in  denial  of  the  existence 
of  that  cause  of  action  at  the  time  of  action 
brought.  Thompson  v.  Jackson^  1  M.  &  G.  242  ; 
1  Scott,  N.  R.  57  ;  8  D.  P.  C.  591  ;  4  Jur.  580. 

In  an  action  by  landlord  against  tenant  for 


not  repairing,  the  court  refused  to  allow  the  de- 
fendant to  pay  money  into  court  with  a  plea  of 
tender  before  action.  Serle  v.  Barrett^  4  N.  & 
M.  200 ;  S.  a,  nom.  Dearie  v.  Barrett,  2  A.  &  E. 
82. 

In  an  action  on  a  contract  a  special  plea  of 
payment  into  court,  in  respect  of  the  breach  of 
a  contract  set  out  in  the  plea,  and  varying  from 
that  stated  in  the  declaration,  cannot  be  pleaded 
with  pleas  in  bar.  Hart  v.  Denny,  1  H.  &  N. 
609. 

A  plea  of  payment  of  money  into  court  will 
not  be  allowed  with  pleas  denying  or  justifying 
the  whole  cause  of  action  in  respect  of  which  the 
payment  is  made.  Gales  v.  Holland  QLord),  7 
El.  &  Bl.  336  ;  4  Jur.,  N.  S.  22. 

In  an  action  for  a  libel  published  in  a  news- 
paper, the  plea  of  apology  and  payment  into 
court,  given  by  6  &  7  Vict.  c.  96,  s.  2,  cannot  be 
pleaded  with  a  plea  of  not  guilty  to  the  decla- 
ration. O'Brien  v.  Clement,  15  M.  &  W.  435  ;  3 
D.  &  L.  676  ;  15  L.  J.,  Ex.  286  ;  10  Jur.  396. 

ii.  Practice  Relating  to. 

Flea  not  Signed  by  Officer.]— It  is  no  ground 
of  demurrer,  that  a  plea  of  payment  into  couit 
is  not  signed  by  the  officer.    Harsant  v.  Busk,  6 

Jur.  1110. 

Such  an  irregularity  may  be  good  ground  for 
an  application  to  a  judge.    Ib» 

Statute  of  Limitations.]— The  rules  of  plead- 
ing which  direct  payment  and  acceptance  to  be 
pleaded  and  replied,  make  no  difference  as  to 
the  operation  of  the  Statute  of  Limitations. 
Brooks  V.  Itigby,  2  A.  &  E.  21. 

What  Party  begins.]  — On  a  plea  of  pay- 
ment, if  that  is  the  only  one,  the  defendant  is 
bound  to  begin.     Richardson  v.  Fell,  4  D.  P.  C. 

10. 

A  defendant  pleaded  as  to  20/.  payment,  and 
as  to  the  residue  a  set-off  :— Held,  that  on  these 
pleadings  he  must  begin.  Coxhead  v.  Huish,  7 
C.  &  P.  63. 

Inserting  on  Becord  Plea  of  Payment.] — A 

plaintiff  brought  separate  actions  against  two 
joint  contractors,  one  of  whom  paid  300/.  into 
court ;  and  the  plaintiff,  without  replying  in 
that  action,  gave  notice  of  trial  in  the  other. 
The  court  allowed  the  defendant  in  this  latter 
action,  on  payment  of  costs,  to  insert  on  the 
record  a  plea  of  payment  into  court  of  300/., 
without  actually  paying  the  same  into  court. 
Rendel  v.  MaUeson,  16  M.  &  W.  829  ;  6  BaUw. 
Gas.  146  ;  16  L.  J.,  Ex.  168. 

Plaintiff  may  Prove  that  Defendant  applied 
to  Pay  Larger  Snm  into  Court.]  —  Where  a 
defendant  has  paid  a  sum  into  court,  and  has 
pleaded  that  the  plaintiff  has  sustained  no 
greater  damages,  the  plaintiff  may  give  in  evi- 
dence a  judsje's  summons  taken  out  by  the  defen- 
dant two  days  before  the  trial,  to  allow  him  to 
pay  a  larger  sum  into  court,  although  that 
summons  was  abandoned,  and  no  order  made 
upon  it.    Domett  v.  Young,  Car.  &  M.  465. 

Interrogatories  to  aseertain  Extent  of  Loss.] 

When  in  an  action  for  breach  of  contract  the 

defendant  admits  himself  to  be  liable  to  compen- 
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sate  the  plaintiff,  and  intends  to  pay  into  court 
a  sum  sufficient  to  cover  the  damage  sustained, 
the  defendant  will  be  allowed  to  administer  in- 
terrogatories in  order  to  ascertain  the  extent  of 
the  loss  which  the  plaintiff  has  incurred.  Home 
V.  ffmiffh,  9  L.  R.,  C.  P.  135 ;  43  L.  J.,  C.  P.  70  : 
22  W.  R.  412. 

TaldlLg  out  Konej  paid  into  Conrt — SniR- 
oienoj  of  Beceipt  for.]— A  plaintiff,  by  power 
of  attorney,  authorized  a  firm  to  draw  money 
lodged  in  court  by  the  defendant,  and,  after 
dissolution  of  the  firm  had  been  gazetted,  the 
money  was  paid  by  the  master  to  a  member  of 
the  former  firm,  upon  a  receipt  signed  by  him  in 
his  name  only,  and  certified  by  the  plaintiff's 
attorney: — Held,  that,  under  these  circum- 
stances, the  money  was  properly  paid  out. 
Si^bold  V.  Cmiolly,  8  Ir.  R.,  C.  L;  149. 

Payment  out  of  Court — ^Befasal  of  Injunction 
to  Bestrain.] — ^A  court  of  equity  refused  an  in- 
junction to  restrain  the  plaintiff  in  an  action 
from  taking  out  of  court  money  which  the 
defendant  had  paid  into  court,  in  ignorance  that 
upon  such  payment  the  plaintiff  was  entitled  to 
stay  his  action  and  take  the  sum  so  paid.  Great 
Western  Railway  v.  Ci^ipps^  5  Hare,  91. 

On  Discovery  of  Mistake  or  Fnlillment 

of  Condition.] — The  only  case  where  a  party  will 
be  bound  by  the  payment  of  money  made  by 
mistake,  is  where  it  is  paid  into  court  under  a 
rule.     Malcolm  v.  Fullarton,  2  T.  R.  646. 

Therefore,  the  court  refused  to  order  money 
paid  into  court  by  a  defendant  through  a  mis- 
take, to  be  restored  to  him.  Vavghan  v.  SamcA, 
2  B.  &  P.  392. 

Though  perhaps  in  case  of  fraud  they  might. 
Ih, 

A  new  trial  having  been  granted  on  the  ground 
of  the  absence  of  a  material  witness,  and  upon 
condition  of  the  defendant's  paying  money  into 
court,  the  defendant  was  not  permitted  to  take 
the  money  out  of  court  upon  a  suggestion,  that 
though  the  witness  was  now  accessible  the  plain- 
tiff had  refused  an  answer,  and  was  in  contempt 
for  not  answering  a  bill  in  chancery,  filed  by 
the  defendant  for  a  discovery,  which  would  have 
been  an  answer  to  the  action.  Jacktton  v.  Iloj)- 
kinson,  5  M.  &  R.  511  ;  7  Bing.  557  :  1  D.  P.  C. 
227. 


death,  they  were  permitted  to  take  the  money 
out  of  comt ;  notwithstanding  the  plaintiff  and 
the  administrator  of  the  defendant  insisted  that 
it  should  be  paid  over  to  the  plaintiff  or  to  the 
administrator  of  the  defendant.  Ward  v.  Ixntv^ 
ing,  2  Smith,  49. 

Money  is  paid  into  court  by  a  defendant,  who 
dies  before  verdict  or  interlocutory  judgment, 
whereby  the  suit  abates.  The  money  can  be 
paid  out  of  court  only  to  the  personal  repre- 
sentative of  the  defendant.  An  application  on 
the  part  of  his  attorney  will  not  be  entertained. 
Palmer  v.  Reiffenstcin,  1  M.  &  6.  94. 

An  action  having  been  brought  in  the  country 
on  a  cause  which  had  arisen  abroad,  to  which 
the  defendant  paid  a  sum  of  money  into  court  to 
abide  its  further  order  ;  and,  before  the  trial  of 
the  cause,  the  plaintiff  having  died : — Held,  that 
the  court  had  no  power  to  order  the  money  to  be 
detained  to  abide  the  event  of  a  fresh  suit, 
about  to  be  instituted  for  the  same  cause  of 
action  by  the  personal  representative  of  the 
plaintiff,     ^ti^a.,  3  Jur.  251. 


Upon  Bankruptcy  Supervening. } — Where 


money  was  paid  into  court  to  abide  the  event  of 
a  suit  by  a  defendant,  who  afterwards  became 
bankrupt : — ^Held,  that  the  plaintiff,  who  sub- 
sequently to  the  bankruptcy  obtained  a  verdict, 
was  not  "a  creditor  having  securitv  for  his 
debt,"  within  12  &  13  Vict.  c.  106,  s.  184,  and 
was  therefore  entitled  to  the  money  as  against 
the  assignees.  Murray  v.  Arjtold,  3  B.  &  i5. 
287  ;  32  L.  J.,  Q.  B.  11  ;  9  Jur.,  N.  S.  461. 


Appropriation.] — A  declaration  contained 


On  Lunacy  of  Plaintiflf.]-— A  defendant 

being  sued  for  a  sum  which  he  admitted  to  be 
due  to  the  plaintiff,  paid  the  money  into  court 
under  a  judge's  order.  The  plaintiff  before  and 
at  the  time  of  action  and  of  the  application,  was 
suffering  from  temporary  derangement,  and  an 
inmate  of  Bethlehem  Hospital,  but  no  commis- 
sion of  inquiry  into  the  state  of  his  mind  had 
been  issued,  and  no  committee  of  his  estate  or 
person  had  been  appointed.  On  application  by 
his  wife,  the  court  ordered  the  money  to  be  paid 
out  to  her  or  to  the  plaintiff's  attornev  in  the 
action.  Gliddan  v.  Treble.  9  C.  B.,  N."  S.  367  ; 
30  L.  J.,  C.  P.  160  ;  8.  P.,  Rock  v.  Slade,  7  D.  P. 
0.  22  ;  1  Am.  346  ;  2  Jur.  993. 

Upon  Death  of  Parties.]— Where,  upon 

putting  off  a   trial,  the  bail  paid  2,000/.  into 

court  for  the  defendant,  to  abide  the  event  of 

^e  suit,  and  the  suit  afterwards  abated  by  his 


a  count  on  a  policy  of  insurance  upon  a  ship  and 
cargo,  and  also  the  money  counts.  The  defen- 
dant, as  to  the  first  count,  pleaded  that  he  had 
not  broken  his  covenant,  and  paid  into  court, 
under  the  money  counts,  the  amount  of  the  pre- 
miums, and  the  plaintiff  took  the  money  out  of 
court.  The  cause  having  been  referred  to  arbi- 
trators to  fix  the  amount  of  the  loss,  which  they 
had  done  irrespective  of  the  amount  which  had 
been  paid  into  court : — Held,  that  the  court  had 
power  to  prevent  injustice  being  done  to  the 
defendant,  and  that  the  plaintiff  was  only 
entitled  to  judgment  for  the  balance  which 
remained  after  deducting  the  amount  of  pre- 
miums paid  into  court.  Qirr  v.  Royal  Exchanac 
Axuurajwe  Corjwration^  5  B.  &  8.  941  ;  34  L.  J., 
Q.  B.  21  ;  11  Jur.,  N.  S.  265  ;  11  L.  T.  595. 

A  defendant  paid  money  into  court,  and  the 
plaintiff  agreed  to  take  the  money,  and  his  costs. 
The  costs  were  taxed,  and  paid  by  the  defen- 
dant and  received  by  the  plaintiff.  The  plain- 
tiff altering  his  mind,  did  not  take  the  money 
out  of  court,  and  offered  to  return  the  costs, 
which  the  defendant  refused  to  take.  The  plain- 
tiff discontinued  the  action,  and  the  costs  of  the 
discontinuance  were  taxed  and  paid  to  the 
defendant.  These  facts  do  not  support  a  plea 
in.  another  action  for  the  same  demand,  alleging 
that  the  plaintiff  received  the  money  paid  into 
court,  and  the  costs  in  full  discharge  of  the 
action.  Ptnrer  v.  Buteher^  5  M.  &  R.  327  ;  10 
B.  &  C.  329. 

Signing  Judgment  for  ITnanswered  Portion 
of  Claim.] — To  a  declaration,  brought  to  recover 
30Z.,  the  defendant  pleaded,  first,  to  the  whole 
declaration,  payment  of  211.  4*.  id,  into  court, 
and  that  the  plaintiff  had  not  sustained  damages 
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to  a  greater  amount ;  secondly,  except  as  to 
27L  4«.  4td.,  non  assumpsit ;  thirdly,  payment  of 
lOl.  before  action  ;  and  fourthly,  as  to  all  except 
271.  is,  4rf.,  a  set-ofE.  The  plaintiff  replied,  that 
he  accepted  the  money  paid  into  court,  and  was 
satisfied  : — Held,  that  the  defendant  was  not 
justified  in  signing  judgment  of  non  pros,  for 
want  of  a  replication  to  the  pleas.  Coates  v. 
Stephtmsj  2  C,  M.  &  R.  118  ;  3  D.  P.  C.  784 ;  1 
Gale,  75;  6  Tyr.  764. 

A  declaration  stated  that  the  defendant  was 
indebted  to  the  plaintiff  in  75Z.  (made  up  of  five 
counts  for  15/.  each),  and  giving  credit  for  10/. 
paid,  concluded  for  a  balance  of  65/. ;  the  parti- 
culars also  gave  credit  for  the  lOZ.,  and  claimed 
a  balance  of  12/.  lis.  6d.  The  defendant  pleaded, 
first,  nnnquam  indebitatus,  except  as  to  10/.  13^. 
parcel,  &c. ;  second,  as  to  10/.,  other  parcel,  pay- 
ment before  action ;  third,  as  to  10/.  13^.  pay- 
ment into  court  of  that  sum,  in  discharge  of  the 
causes  of  action  in  the  declaration.  The  plaintiff 
replied,  that  he  accepted  the  10/.  13*.  in  satis- 
faction of  the  causes  of  action  ;  and  took  it  out 
of  court,  and  taxed  his  costs  thereon : — Held, 
that  the  defendant  was  entitled  to  sign  judg- 
ment of  non  pros,  for  want  of  any  answer  to  the 
other  pleas.  Emmott  v.  8tand*^i,  3  M.  &  W. 
497 ;  6  D.  P.  C.  591  ;  2  Jur.  874. 

Obtaining  Particiilars  of  Payment.]  —  The 
court  refused  to  compel  a  defendant  to  deliver 
particulars  of  a  plea  of  payment.  Pinpps  v. 
Sothem,  8  D.  P.  C.  208  ;  4  .Tor,  204. 

A  defendant  who  pleads  payment  of  a  sum  of 
money,  may  be  compelled  tj  furnish  particulars 
of  the  payment.  Ireland  v.  Tkampsim^  4  Bing. 
N.  C.  716  ;  6  Scott,  601  ;  1  Am.  271 ;  2  Jur. 
518. 

When  a  declaration  contains  a  number  of 
causes  of  action  (not  being  different  actions),  the 
practice  of  the  court,  on  a  plea  of  payment  into 
court  pleaded  generally,  is  not  to  grant  particu- 
lars of  such  payment,  specifying  the  items  of 
claim  to  which  the  money  is  appropriated. 
Tknmes  Ironworks  and  Shipbuilding  Covipajiy 
V.  Royal  Mail  Steam  Packet  Cimipany^  IOC.  B., 
N.  S.  375 ;  30  L.  J.,  C.  P.  265  ;  7  Jur.,  N.  S.  972 ; 
4  L.  T.  250  ;  9  W.  R.  577. 

But  in  an  action  against  a  carrier,  the  declara- 
tion alleging  the  loss  and  damage  of  a  variety  of 
goods  which  he  undertook  to  carry  for  the  plain- 
tiff to  numerous  places  at  different  times,  and 
the  plaintiff  having  delivered  particulars  of  his 
claim,  and  the  defendant  having  pleade4  p^J- 
ment  into  court  of  a  sum  in  satisfaction,  the 
court  ordered  the  defendant  to  deliver  an 
account  of  the  particular  items  of  the  plaintiff's 
demand  in  respect  of  which  the  money  was 
paid  into  court.  Baxendale  v.  Oreat  Western 
Railuoay  Company^  6.H.  &  N.  95  ;  30  L.  J.,  Ex. 
63. 

iii.  Effect  of^  as  a7i  Admission. 

a.    Generally. 

Where  a  declaration  contains  two  inconsistent 
counts,  and  the  defendant  pays  money  into  court 
upon  the  second  count,  which  the  plaintiff 
accepts,  the  defendant  cannot  read  the  second 
count  and  the  proceedings  thereon  to  the  jury 
as  conclusive,  or  as  any  evidence  to  negative  an 
allegation  in  the  first  count.  Gould  v.  Oliver, 
2  Scott,  N.  R.  241  ;  2  M.  &  G.  208. 


A  declaration  alleged  that  in  consideration 
that  the  plaintiff  would  ship  goods  on  board  a 
vessel,  the  defendant  guaranteed  that  the  vessel 
should  sail  with,  if  not  before,  any  other  vessel 
in  the  berth  for  Havana,  under  a  penalty  of  for- 
feiting one  half  the  freight  of  the  goods. 
Breach,  that  the  vessel  did  not  sail  with  or 
before  any  other  vessel  in  the  berth  for  Havana, 
and  by  reason  of  the  premises  the  plaintiff  be- 
came entitled  to  the  half  freight.  The  defen- 
dant pleaded  payment  into  court  of  10/.,  and  the 
plaintiff  replied  damages  ultra.  At  the  trial  it 
appeared  that  the  whole  freight  exceeded  20/., 
but  no  actual  damage  was  proved  : — Held,  that 
the  half  freight  was  liquidated  damage,  and  not 
a  penalty,  and  that,  by  paying  the  moneiy  into 
court,  the  defendant  admitted  that  the  plaintiff 
was  entitled  to  recover  it.  Sparr&w  v.  Paris,  T 
H.  &  N.  594  ;  31  L.  J.,  Ex.  137  ;  8  Jur.,  N.  S. 
391  ;  6  L.  T.  799. 

A  declaration  for  tolls  contained  six  counts  ; 
three  for  tolls  payable  to  the  plaintiff  as  owner 
of  a  manor  ;  two  for  tolls  payable  to  the  plain- 
tiff as  owner  of  a  port ;  and  the  sixth  for  tolls 
generally.  The  particulars  of  demand  claimed 
a  sum  of  money  for  tolls  and  port  dues  in  respect 
of  iron  ore.  Pleas,  payment  of  10/.  into  court 
upon  the  counts  for  manorial  tolls  and  upon  the 
sixth  count,  and  non  assumpsit  as  to  the  residue. 
Replication  to  first  plea  as  to  the  sum  in  the 
introductory  part  of  that  plea,  no  damages  ultra. 
At  the  trial  the  jury  found  a  verdict  for  the 
plaintiff  for  8/.  6*.  8rf.,  being  the  amount  of  port 
dues  which  they  found  to  be  payable  to  the 
plaintiff  in  respect  of  iron  ore : — Held,  that  the 
parties  having  gone  down  to  trial  to  try  the 
right  of  the  plaintiff  to  take  port  dues  in  respect 
of  iron  ore,  the  defendant  was  not  entitled  to 
apply  the  verdict  for  the  plaintiff  to  the  sixth 
count,  upon  which  he  had  paid  money  into 
court,  irune  v.  Thomson,  4  Q.  B.  543  ;  D.  & 
M.  221  ;  12  L.  J.,  Q.  B.  251  ;  7  Jur.  395. 

In  an  action  for  the  stipulated  price  of  a 
specific  chattel,  the  defendant  pleaded  payment 
into  court  of  a  sum  which  the  plaintiff  took  out 
in  satisfaction  :— Held,  that  the  defendant  in 
that  action  was  not  estopped  thereby  from  suing 
the  plaintiff  for  negligence  in  the  construction 
of  the  chattel.  Rigge  v.  Burhridge,  15  M.  & 
W.  598  ;  4  D.  &  L.  1  ;  15  L.  J.,  Ex.  309. 

A  defendant  who  pays  money  into  court  in 
part  satisfaction  of  the  demand  for  which  he  is 
sued,  and  pleads  a  set-off  as  to  the  remainder, 
does  not  admit  the  debt  so  as  to  estop  him 
from  suing  the  plaintiff  in  respect  of  the  set- 
off so  pleaded.  Williams  v.  St  car,  16  L.  T. 
397. 

^8.    Common  CouiUs, 

Payment  of  money  into  court  upon  a  general 
count  in  indebitatus  assumpsit,  or  in  debt, 
admits  only  a  cause  of  action  to  the  amount  paid 
into  court,  and  operates  as  an  admission  for  no 
other  purpose.  Perren  v.  Monmmithshire  Rail- 
way  and  Canal  Company,  11  C.  B.  855;  22  L.  J., 
C.  P.  162  ;  17  Jur.  532. 

A  declaration  contained  a  special  count  against 
defendants  as  partners,  and  also  the  common 
counts: — Held,  that  payment  of  money  into 
court  under  the  latter  counts  was  no  admission 
of  the  partnership  alleged  in  the  former.  Charles 
V.  Branker,  1  D.  &  L.  989  ;  11  M.  &  W.  743  ;  13 
L.  J.,  Ex.  332. 
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In  an  action  for  rent  on  a  demise  for  years, 
with  a  count  for  fixtures  sold,  the  plaintiff 
claimed  by  his  parti cularB  51.  5«.  for  rent,  and 
12Z.  for  fixtures.  The  defendant  paid  Ml,  5*. 
into  court : — Held,  no  admission  of  his  liability, 
in  respect  of  fixtures,  to  a  greater  amount  than 
had  been  paid  into  court.  6foff  v.  HarriJt,  5  M. 
&  G.  573  ;  14  L.  J.,  C.  P.  273. 

The  plea  to  an  indebitatus  count  amounts  to 
an  admission,  that,  by  virtue  of  some  contract  of 
the  nature  declared  on,  the  defendant  is  indebted 
or  liable  to  the  plaintiff  to  the  amount  paid  in, 
but  it  does  not  primft  facie  amount  to  a  recogni- 
tion of  his  liability  on  any  particular  contracts  on 
which  the  plaintiff  may  choose  to  rely.  JSingham 
.  RtbiiM,  5  M.  &  W.  94  ;  7  D.  P.  C.  352  ;  3  Jur. 
364. 

Where  there  were  sevefal  counts,  only  one  of 
which  was  applicable  to  the  plaintiff's  demand  : 
— Held,  that  it  only  admitted  a  cause  of  action 
on  that  count.  Stafford  v.  Clarity  2  Bing.  377  ; 
9  Moore,  724  ;  1  C.  &  P.  24,  403. 

Even  in  every  transaction  relating  to  the  sub- 
ject-matter in  dispute,  which  is  capable  of  being 
converted  into  a  contract  by  the  assent  of  the 
parties.  Bennett  v.  Franeitt^  2  B.  &  P.  550  ;  4 
Esp.  28. 

Therefore,  where  a  defendant,  who  had  pos- 
sessed himself  of  goods  belonging  to  the  plaintiff, 
and  had  sold  part  and  kept  the  residue  in  specie, 
paid  money  into  court  generally,  upon  a  declara- 
tion containing  a  count  for  goods  sold  and  de- 
livered : — Held,  that  he  had  thereby  admitted 
the  transaction  to  have  been  converted  into  a 
contract ;  and  that  the  plaintiff  was  entitled  to 
recover  the  value  of  all  the  goods  under  the 
count  for  goods  sold  and  delivered,     lb. 

Payment  of  money  into  court  on  a  declaration 
containing  special  and  common  counts,  founded 
on  a  variety  of  dealings  between  the  parties, 
cannot  be  applied  by  the  plaintiff  to  any  par- 
ticular count  only,  but  the  defendant  may  so 
apply  it  to  the  damage  therein  stated  to  have 
been  incurred.     Drake  v.  LeieiUj  4  Tyr.  730. 

y.  Special  Contract 9, 

Payment  of  money  into  court  upon  a  declara- 
tion on  a  special  contract,  admits  the  contract 
and  the  breach  or  breaches.  Perren  v.  Mon- 
mouthJthire  Railway  avd  Canal  Company ^  11 
C.  B.  856  ;  22  L.  J.,'C.  P.  162  ;  17  Jur.  532. 

A  plea  of  payment  into  court  to  a  special 
count  is  an  admission  of  the  contract  declared 
on  and  of  the  breach.  JSingham  v.  Robins,  6 
M.  &  W.  94  ;  7  D.  P.  C.  362. 

In  an  action  of  assumpsit  against  two  defen- 
dants, the  declamtiou  contained  an  indebitatus 
count  for  work  and  labour,  and  the  ordinary  money 
counts ;  the  amount  claimed  was  44/.  12;r.  id. 
The  defendants  jointly  paid  into  court  the  sum 
of  30Z.  and  pleaded  that  beyond  that  amount 
they  did  not  promise  : — Held,  that  by  that  pay- 
ment into  court  the  defendants  admitted  their 
liability  only  as  far  as  the  30/.,  and  were  entitled 
to  dispute  their  further  lialaility.  When  the 
declaration  is  upon  a  special  contract,  and  the 
defendant  pays  money  into  court,  that  payment 
admits  the  whole  contract.  Archer  v.  English, 
1  Scott,  N.  R.  156  ;  I  M.  &  G.  873  ;  9  D.  P.  C. 
241. 

The  payment  admits  the  contract  as  stated 
in  each  count,  and  a  breach  of  it,  and  that 
something  is  due  on  each  count  thereon  ;  but 


it  does  not  admit  the  amount  of  the  breach 
therein  stated.  Stoteld  v.  Breioin,  2  B.  &  A. 
116. 

It  narrows  the  inquiry  to  the  quantum  of 
damages  sustained  by  the  breach  thereof.  Tate 
V.  Willan,  2  East,  128  ;  S.  P.,  Piggott  v.  Dimn^ 
2  East,  134. 

And  precludes  the  defendant  from  impeaching 
the  existence  of  the  contract.    Dyer  v.  Ashton, 

1  B.  &  C.  3  ;  2  D.  &  R.  19. 

In  a  count  on  a  policy,  the  risk  was  stated  to 
continue  until  the  ship  was  unloaded : — Held, 
that  the  premium  having  been  paid  into  court, 
generally,  was  an  admission  of  the  contract 
stated.    Andrews  v.  Palsgrare,  9  East,  325. 

In  an  action  on  a  special  contract  the  plaintiff 
declared  that  he  was  engaged  as  a  newspaper 
editor  *'at  a  certain  salary,  to  wit,  400/.,"  and 
claimed  a  quarter's  salary  as  damages  for  dis- 
missal without  notice.  Plea,  payment  of  37/.  10«. 
into  court,  and  no  damages  ultra.  Replication 
of  damages  ultra : — Held,  that  the  precise  sum 
of  400/.  in  the  declaration  was  not  in  its  nature 
material ;  and  that,  as  it  was  laid  under  a  vide- 
licet, the  plaintiff,  if  the  contract  had  been 
denied,  would  not  have  been  bound  to  prove 
the  precise  sum.  And  that  the  defendant  there- 
fore had  not  by  his  plea  of  payment  into  court 
admitted  a  contract  for  the  specific  salary  of  400/. 
Coojyer  v.  Bliclt,  2  Q.  B.  915  ;  2  G.  &  D.  295  ;  U 
Jur.  368. 

To  an  action  on  a  breach  of  a  contract  to  grant 
the  plaintiff  a  good  and  valid  lease,  the  defen- 
dant pleaded  payment  into  court,  and  no  damages 
ultra : — Held,  that  the  plaintiff  might  recover 
damages  beyond  his  expenses  for  the  loss  which 
he  had  sustained  by  reason  of  the  non-perform- 
ance of  the  contract.  Robinson  v.  llarman^  1 
Ex.  850  ;  18  L.  J.,  Ex.  202. 

Held,  also,  that  evidence  to  shew  that  the 
plaintiff  knew  that  the  defendant  had  no  title, 
was  inadmissible  under  the  plea  of  payment  into 
court,  which  admitted  the  contract.    lb. 

Where,  upon  a  count  on  a  promissory  note 
payable  by  instalments,  averring  nonpayment 
of  such  Instalments,  the  defendant  pleads  non 
assumpsit,  and  brings  into  court  a  sum  of  money 
less  than  the  amount  of  the  instalments,  he 
thereby  admits  the  special  contract,  but  docs 
not  admit  the  nonpayment  of  the  instalments, 
except  to  the  extent  of  the  money  brought  in. 
Riid  V.  Dickens,  2  N.  &  M.  369 ;  6  B.  &  Ad. 
499. 

In  an  action  on  a  special  contract,  and  for 
money  had  and  received,  the  defendant  pleade<l 
the  general  issue,  and  to  the  common  counts  a 
tender ;  and  he  paid  money  into  court,  not 
applying  in  terms  to  any  particular  count : — 
Held,  tlmt  such  payment  could  not  be  referred 
exclusively  to  the  counts  as  to  which  a  tender 
was  pleaded,  but  that  it  applied  to  the  whole 
declaration,  and  admitted  the  special  contract. 
Bvlwer  v.  Home,  1  N.  &  M.  117  ;  4  B.  &  Ad. 
132. 

8.  In  Actions  on  Covenants, 

If  the  payment  is  made  on  any  one  of  the 
breaches  in  an  action  on  a  covenant,  it  is  un- 
necessary to  prove  the  deed.   Randall  v.  Lynch, 

2  Camp.  357. 

Generally,  a  payment  into  court,  to  a  declara- 
tion setting  out  several  covenants,  and  assigning 
a  general  breach,  admits  some  damage  upon 
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every  part  of  the  breach.     Wright  v.  Ooddard^ 

3  N.  &  P.  361  ;  8  A.  &  B.  U4 ;  1  W.,  W.  &  H. 
230  ;  2  Jur.  840. 

«.  Of  Validity  of  Contract, 

Payment  of  money  into  court  on  the  whole 
declaration,  in  an  action  on  a  bill  of  exchange, 
is  sach  an  admission  pf  the  validity  of  the  bill  as 
to  prevent  the  necessity  of  proving  the  drawer's 
handwriting.  Gutter idge  v.  Smith.  2  H.  Bl. 
374. 

And,  after  such  payment,  the  defendant  can- 
not object  to  th3  sufficiency  of  the  stimp  on 
which  the  bill  is  drawn.  Isracd^y.  Benjamin^  3 
Camp.  40. 

Q,  Of  Facts  stated  in  Declaration, 

Though  payment  of  money  into  court  admits 
every  legal  cause  of  action  stated,  yet  where  a 
])laintiS  alleges  in  his  declaration  multifarious 
and  inconsistent  facts,  as  the  grounds  for  one 
and  the  same  claim,  it  is  not  competent  for  the 
plaintiff  to  apply  the  payment  into  court  of  a 
sum  insufficient  to  meet  all  the  demands  alleged, 
as  evidence  to  prove  such  one  of  the  claims  as  he 
may  elect ;  but  he  must  prove  his  case  by  other 
evidence  of  the  fact.  Ecerth  v.  Bell^  1  Moore, 
158  ;  7  Taunt.  460. 

It  admits  all  the  facts  stated  in  the  counts  on 
which  the  money  is  paid  in.  Godsall  v.  Boldero, 
9  East,  72. 

But  on  those  counts  only.    Baillie  v.  Cazalet, 

4  T.  R.  679. 

In  an  action  against  a  railway  company  for 
negligence,  whereby  a  passenger  was  injured,  the 
company  pleaded  payment  into  court  of  money, 
and  no  damages  ultra  : — Held,  that  the  payment 
into  court  admitted  the  contract  to  carry,  and 
the  breach  of  the  duty  founded  upon  that  con- 
tract, so  as  to  dispense  with  proof  of  negligence, 
the  damages  being  single,  and  depending  upon 
nothing  beyond  the  mere  breach  of  duty  admitted. 
Pt'rren  v.  Monmouthshire  Railway  and  Canal 
Company,  11  C.  B.  855  ;  22  L.  J.,  C.  P.  162  ;  17 
Jur.  532. 

In  an  action  for  negligence  in  not  properly 
securing  a  cow  of  the  defendant  in  a  slaughter- 
house, the  declaration  stated,  that  in  consequence 
thereof  the  cow  "  ran  at,  butted  at,  gored,  killed, 
and  destroyed"  a  cow  of  the  plaintiff.     Plea,  a 

f)ayment  of  30.«.  into  court,  and  that  the  plaintiff 
lal  sustained  no  greater  damages  : —Held,  that 
the  defendant  could  not  go  into  evidence  to  shew 
that  his  cow  had  not  killed  the  plaintiff's  cow,  as 
the  contrarv  was  admitted  by  the  plea.  Lloyd  v. 
Walkey,  9  C.  &  P.  771. 

Payment  of  money  into  court  in  an  action  on 
a  policy,  admits  that  the  ship  was  seaworthy. 
Harrison  v.  Douglas ,  6  N.  &  M.  180  ;  3  A.  &  E. 
396  ;  1  H.  &  W.  380. 

But  payment  of  money  into  court  to  the  amount 
of  a  partial  lass  upon  a  valued  policy  is  not  an 
admission  of  a  total  loss.  Bunker  v.  Palsgrave, 
1  Taunt.  419  ;  1  Camp.  567.  And  see  Waldron  v. 
CoimhCy  3  Taunt.  162. 

And,  in  an  action  on  a  valued  policy,  the  pay- 
ment of  money  into  court  upon  a  count  which 
states  a  total  loss,  is  not  an  admission  of  such 
total  loss  by  capture.    lb. 

But  it  admits  the  interest  of  the  plaintiff  as 
averred.    BqU  v.  Arutley,  16  East,  146. 

A  plea  of  tender  without  payment  into  court 


admits  the  contract  and  facts  stated  in  the 
declaration.     Cox  v.  Brain,  3  Taunt.  95. 

So,  by  paying  money  into  court  on  a  plea  of 
tender,  a  defendant  admits  that  a  promise  to  pay 
the  debt  of  a  third  person  was  in  writing.  Mid- 
diet  on  V.  Brewer,  I'eake,  15. 

A  declaration  against  assignees  of  a  bankrupt 
stated  that  the  plaintiff  agreed  with  the  bank- 
rupt, before  the  bankruptcy,  to  permit  him  to 
take  stones  from  the  plaintiff's  quarry  at  a  cer- 
tain price,  for  a  church  which  he,  the  bankrupt, 
had  audertaken  to  build,  and  that  he  took  there- 
from stones  to  the  amount  of  50/. ;  that  the  de- 
fendants, as  his  assignees,  adoptCvl  his  contract 
for  building  the  church,  antl  thereby  became 
bound  by  its  equities,  and  so  liable  to  pay  the 
plaintiff  the  5Ui.,  and  that  afterwards  they 
took  from  the  quarry  stones,  for  the  same 
purpose,  to  the  amount  of  40Z.  Plea,  as  to  the 
agreement  of  the  plaintiff  with  the  bankrupt, 
non  assumpsit ;  as  to  the  residue  of  the  causes  of 
action,  payment  into  court  of  6^.  12jf.  llrf.,  which 
the  plaintiff  accepted  in  satisfaction  of  that  sum. 
The  jury  having  found  for  the  defendant  on  the 
first  issue  : — Held,  that  the  admission  in  the  plea 
of  payment  into  court  did  not  entitle  the  plaintiff 
to  have  a  verdict  for  him  on  the  other  issue. 
Twemlow  v.  Askey,  3  M.  &  W.  495 ;  6  D.  P.  C. 
697  ;  1  H.  &  H.  172. 

I.  Of  Plaint ijfs  Character  and  Bight  to  Sue. 

After  payment  of  money  into  court  by  a 
defendant,  in  an  action  brought  against  him  on 

2  &  3  Edw.  6,  by  a  farmer  of  tithes,  he  cannot 
object  to  the  plaintiff's  title  to  the  tithes,  because 
he  has  admitted  the  plaintiff's  right  generally, 
and  has  reduced  the  cause  to  a  mere  question  of 
the  amount  of  the  damages.  Broadhurst  v. 
Baldwin,  4  Price,  68. 

So,  in  an  action  by  a  surgeon,  it  admits  his  title 
to  sue  as  such.  Lij)seoinbe  v.  Holmes,  2  Camp. 
141. 

Payment  of  money  into  court  for  work  and 
labour,  is  an  admission  that  the  contract  was  with 
the  party  suing,  where  it  appears  that  there  was 
in  fact  onlv  one  contract.  Walker  v.  Kawson, 
5  C.  k  P.  486  ;  1  M.  &  Bob.  250. 

In  an  action  for  the  use  and  occupation  of  pre- 
mises, containing  a  count  for  fixtures  bargained 
and  sold,  the  defendant  pleaded  first,  as  to  12/. 
parcel,  &c.,  payment  into  court ;  and  to  the  residue 
non  assumpsit : — Held,  that  he  was  not  estopped 
by  the  former  plea  from  shewing  at  the  trial 
that  no  contract  to  take  the  fixtures  was  ever 
entered  into  between  himself  and  the  plaintiff. 
BingJiam  v.  RMn^,  5  M.  &  W.  94  ;  7  D.  P.  C. 
352. 

In  an  action  for  use  and  occupation,  payment 
of  money  into  court  admits  the  contract,  and 
therefore  it  is  not  open  to  him  to  contend  that 
the  plaintiff  is  without  a  title,  or  that  another 
co-plaintiff  should  have  joined  in  the  action, 
although  these  facts  may  appear  doubtful  on 
the  plaintiff's  own  evidence.      Dolby  v.    Ilett, 

3  P.  &  D.  287  ;  11  A.  &  E.  335. 

When  by  the  terms  of  a  policy  in  a  mutual  in- 
surance club  the  amount  of  the  loss  is  not  to  be 
drawn  before  a  specified  day,  the  defendant  in  an 
action  on  the  {jolicy,  by  paying  money  into  court, 
precludes  himself  from  objecting  that  the  action 
is  brought  too  soon.  Harris  v.  Douglan,  5  N.  d:  M. 
180  ;  3  A.  &  E.  396  ;  1  H.  &  W.  380. 

Payment  of  money  into  court  on  a  declaration 
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for  goods  sold,,  and  also  a  particular  stating  that 
the  action  is  brought  for  the  price  of  a  certain 
lot  of  goods  sold  to  the  defendant  on  such  a  day 
by  A.,  the  plaintiffs  broker,  does  not  admit 
that  the  goods  purchased  by  the  defendant  of 
A.  on  the  days  specified  were  the  property  of 
the  plaintiff.  Blackhim  v.  ScJwles,  2  Camp. 
341. 

Pajrment  of  money  into  a  superior  court  is  an 
admission  of  the  plaintiff's  right  to  sue  in  such 
court,  and  bars  a  plea  of  the  Ck)urt  of  Conscience 
Act.    Miller  v.  WilliamSj  5  Esp.  19. 

If  money  is  paid  in  generally,  it  does  not 
exclude  the  benefit  of  the  Statute  of  Limita- 
tions. Inmg  V.  Greville,  4  D.  &  R.  632  ;  3  B.  & 
CIO. 

To  a  declaration  for  non-performance  of  a 
contract  to  receive  and  pay  for  a  copper,  made 
to  order  at  a  specified  price  per  pound  weight, 
the  defendant  pleaded  the  payment  into  court  of 
a  sum  : — Held,  that  he  could  not,  under  this  plea, 
give  in  evidence  that  he  had  countermanded  the 
order  when  only  a  part  of  the  work  had  been 
done.    Stevens  v.  Ufford,  7  C.  &  P.  97. 

Where  a  defendant  pleads  only  a  plea  which 
admits  the  plaintiff's  right  to  recover,  evidence 
of  facts,  which  would  be  a  bar  to  the  action, 
is  not  admissible  in  mitigation  of  damages. 
Speck  V.  Phillips,  5  M.  &  VV.  279 ;  7  D.  P.  C. 
470. 

Thus,  where,  to  an  action  for  wrongfully  dis- 
charging the  plaintiff  from  the  defendant's  ser- 
vice, the  defendant  pleads  only  payment  of  money 
into  court,  he  cannot  prove,  in  mitigation  of  dam- 
ages, that  he  dischai*ged  the  plaintiff  for  miscon- 
duct,   lb. 


K.  Of  Joint  Liability. 

A  plea  of  payment  into  court  by  two  admits 
only  that  the  plaintiff  has  a  cause  of  action  on 
one  or  more  of  the  contracts  declared  on,  to  the 
amount  of  the  sum  pa^d  in,  and  does  not  admit 
their  joint  liability  to  any  greater  amount,al  though 
the  plaintiff  gives  evidence  aliunde  to  fix  one  of 
them  with  liability  to  a  greater  amount.  Stapleton 
v.  ^^owdly  6  M.  &  W.  9  ;  8  D.  P.  C.  196  ;  4  Jur. 
90. 

In  an  action  of  assumpsit  against  two  defen- 
dants, the  declaration  contained  an  indebitatus 
count  for  work  and  labour,  and  the  ordinary  money 
counts ;  the  amount  claimed  was  44/.  12«.  4td. 
The  defendants  jointly  paid  into  court  the  sum 
of  80/.  and  pleaded  that  beyond  that  amount 
they  did  not  promise  : — Held,  that  by  that  pay- 
ment into  court  the  defendants  admitted  their 
liability  only  as  far  as  the  30/.  and  were  entitled 
to  dispute  their  further  liability.  Archer  v. 
English,  1  Scott,  N.  R.  136  ;  1  M.  &  G.  873  ;  9 
D.  P.  C.  21. 

In  an  action  by  the  master  of  a  ship,  for  wages, 
against  A.  W.,  D.  S.  W.  and  S.  W.,  the  plaintiff 
proved  a  contract  in  the  handwriting  of  \V., 
signed  A.  W.  &  Co.,  by  which  contract  he  was 
engaged  as  master  of  a  vessel,  at  a  yearly  salary. 
He  also  proved  services  under  the  contract  for 
several  years  ;  and  he  then  put  in  a  rule  to  pay 
into  court  a  sum  of  money  which  was  not  equal 
to  the  amount  of  the  wages.  It  appeared  on  the 
part  of  the  defendants,  that  D.  S.  W.  was  not  a 
member  of  the  firm  of  A.  W.  &  Co.,  and  was  not 
an  owner  of  the  ship  in  question.  The  defen- 
dants, in  the  course  of  their   case,  went   into 


accounts,  including  a  variety  of  items,  being 
disbursements  on  ship's  account  on  the  one 
hand,  and  items  to  the  credit  of  the  owners  on 
the  other  : — Held,  that,  the  whole  account  was 
referable  to  one  contract,  and  that  the  four  de- 
fendants, having  paid  money  into  court,  were 
precluded  from  setting  np,  that  D.  S.  W.  was  not 
a  party  to  the  contract.  Bavenscroft  v.  Wise  or 
Wylie,  1  C,  M.  &  R.  203;  2  D.  P.  C.  676;  4  Tyr. 
74i. 

K  Extent  of  Admission. 

Bnt  it  is  only  an  acknowledgment  that  the 
plaintiff  is  entitled  to  recover  the  sum  so  paid,  it 
does  not  preclude  him  from  taking  any  objection 
to  the  action  beyond  that  sum.  Oox  v.  Parry ^  1 
T.  R.  464. 

And  it  is  only  an  admission  of  a  legal  demand. 
Ribbans  v.  Cricket,  1  B.  &  P.  264. 

Payment  of  money  into  court,  for  goods  sold 
and  delivered,  only  amounts  to  an  admission  of 
the  plaintiff's  right  of  action  to  the  amount  of 
the  sum  paid  in,  and  applies  only  to  a  legal  de- 
mand, and  not  to  all  the  items  contain^  in  a 
bill  of  particulars,  in  which  the  goods  are  stated 
to  have  been  supplied  at  different  times.  Seaton 
V.  Benedict,  2  M.  &  P.  66  ;  5  Bing.  28. 

It  is  competent  for  a  defendant  to  shew  that 
the  goods  in  question  were  not  made  accord- 
ing to  order,  but  that  he  had,  at  the  request 
of  the  plaintiff,  retained  and  used  some  of 
them  for  a  trial.  Mainworthy  v.  Page,  3  Jur. 
126. 

Payment  into  court  to  common  counts  is  not 
an  admission  of  any  liability  ultra  the  sum  paid  ' 
in,  however  special  the  particulars  of  demand 
may  be.    Stevenson  v.  Berwick  (Mayor"),  4  P.  & 
D.  546  ;  1  Q.  B.  164  ;  1  A.  &  H.  266, 

A  defendant  may  shew  that  the  items  in 
the  plaintiff's  demand  above  the  sum  paid  into 
court  were  not  due  from  himself.  Booth  v. 
Howard,  2  D.  P.  C.  438 ;  W.,  W.  &  D.  54  ;  1 
Jur.  56. 

It  is  competent  to  a  defendant  to  nrge  any 
objections  to  the  plaintiff's  right  to  recover  fur- 
ther damages.  Lucy  V.  Wdlrond,  5  Scott,  52;  3 
Hodges,  215.  ^ 

Payment  of  money  into  court  generally  upon 
a  declaration  upon  a  policy  of  insurance,  and 
the  money  counts,  is  only  an  admission  of  the 
contract,  but  does  not  preclude  the  defendant 
from  disputing  his  liability,  beyond  such  pay- 
ment, for  goods  which  were  not  loaded  according 
to  the  terms  of  the  policy.  Mellishy,  Allnutt,  2 
M.  &  S.  106.  ft 

A.  and  B.  were  jointly  indebted  to  C. ;  after 
I  more  than  six  years  had  elapsed  since  the  debt 
accrued,  A.  promised  in  writing,  signed  by  him, 
I  to  pay  his  proportion  when  applied  to.     Payment 
of  money  into  court  on  a  special  count,  framed 
on  such  new  promise  to  pay  the  defendant's  pro- 
portion, and  averring  the  amount  of  such  propor- 
tion under  a  videlicet,  does  not  admit  or  preclude 
I  the  defendant  from  disputing  the  amount  of  such 
I  proportion.     Lechmere  v.  Fletcher,  1  C.  &  M. 
j  623  ;  3  Tyr.  450. 

If  in  trover  the  declaration  enumerates  a  great 
'  number  of  articles,  and  the  defendant  pays 
money  into  court,  and  pleads  that  the  plaintiff 
has  sustained  no  greater  damages,  the  plaintiff 
must  shew  what  articles  the  defendant  has  con- 
verted ;  and,  a  declaration  in  trover  being  gene- 
ral, the  defendant,  by  this  plea,  docs  not  admit 
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anything  beyond  his  payment  into  court.     Cook 
V.  Hartle,  8  C.  &  P.  568. 

II.  In  Actions  of  Tort. 

A  plea  of  payment  of  money  into  court  in  an 
action  of  tort  is  a  mere  admission  that  the  plain- 
tiff has  some  cause  of  aclion,  for  which  he  is  en- 
titled to  recover  damages  to  the  extent  of  the  sum 
paid  in.  Story  v.  FinnU,  6  Ex.  123;  2  L.,  M.  &  P. 
198  ;  20  L.  J.,  Ex.  144. 

In  an  action  for  pound  breach  and  rescue,  the 
defendant  pleaded  payment  into  court  of  a  cer- 
tain sum,  alleging  that  the  plaintifE  had  not  sus- 
tained damages  ultra ;  tne  plaintiff  replied 
damages  ultra : — Held,  that  the  plea  did  not 
admit  either  that  the  pound  was  the  plaintiff's  or 
that  the  defendant  had  been  guilty  oi  the  rescue. 
Ih. 

Payment  of  money  into  court  in  an  action  of 
tort,  amounts  to  no  more  than  an  admission 
that  the  plaintiff  has  a  cause  of  action,  to  the 
extent  of  the  money  paid  in,  from  some  wrong- 
ful act  of  the  defendant,  and  does  not  neces- 
sarily admit  that  the  latter  is  guilty  of  the 
wrongful  act  charged  in  the  declaration.  Sch  reger 
V.  Garden,  11  C.  B.  851 ;  21  L,  J.,  C.  P.  135  ;  16 
Jur.  568. 

A  declaration  against  A.  and  B.  stated  that 
they  wrongfully  and  injuriously  seized  the  goods 
of  the  plaintiff  as  a  distress  for  rent,  claimed  and 
pretended  by  them  to  be  due  to  A. ;  and  after- 
wards, under  that  pretence,  wrongfully  sold  the 
goods  as  such  distress ;  whereas  a  small  part 
only  of  the  amount  claimed  was  due.  A.  paid 
money  into  court : — Held,  that  the  sale  was  not 
mere  aggravation,  but  the  distraining  and  selling 
were  distinct  substantive  trespasses,  and  that 
A.,  by  the  payment  into  court,  admitted  the 
sale  as  well  as  the  seizure.  Leyland  v.  Tatiered^ 
16  Q.  B.  664  ;  19  L.  J.,  Q.  B.  313  ;  14  Jur.  695. 

But  held,  in  the  Exchequer  Chamber,  reversing 
this  judgment,  that  it  could  not  be  intended, 
from  the  payment  into  court,  that  in  fact  the 
amount  taken  or  sold  was  unreasonable  in  respect 
of  what  was  actually  due.  Tancred  v.  Leyland 
Qin  error^y  16  Q.  B.  669. 

Payment  of  money  into  court  in  an  action  of 
tort,  may,  according  to  the  form  of  the  declara- 
tion, be  subject  either  to  the  rule  applicable  to 
special  contracts,  or  to  the  rule  applicable  to 
general  common  counts  ;  thus,  where  the  decla- 
ration is  general  and  unspecific,  the  payment 
into  court  admits  a  cause  of  action,  but  not  the 
cause  of  action  sued  for ;  on  the  other  hand,  if 
the  declaration  is  specific,  the  payment  into 
court  admits  the  cause  of  action  so  specifically 
stated.  Perren  v.  Monmoiithjthire  Railway  and 
(htial  Company,  11  C.  B.  855;  22  Ii.  J.,  C.  P. 
162  ;  17  Jur.  532. 

A  plea  of  payment  into  court  has  a  different 
effect  when  pleaded  to  a  count  in  trover  and  to  a 
count  for  money  had  and  received.  Ooldy  v. 
Goldy,  26  L.  J.,  Ex.  29. 

In  the  former  case,  i^  admits  any  evidence 
admissible  under  not  guilty  to  reduce  the 
damages.  In  the  latter  case  it  admits  of  no 
evidence  which,  admitting  a  debt  for  a  certain 
cause,  goes  to  reduce  its  amount  by  proof  of 
payment  or  set-off.     Ih. 

Therefore,  in  trover  and  for  money  had  and 
received,  brought  by  an  administratrix  against  a 
party  who,  by  mistake,  had  acted  as  an  executor 
de  son  tort : — Held,  that,  under  a  plea  of  pay- 


ment into  court  to  the  whole  declaration,  the 
defendant  could  not  prove  in  reduction  of  the 
amount  recoverable  under  the  common  count 
payments  made  by  the  defendant,  and  which 
the  administratrix  would  have  been  bound  to 
make  in  the  course  of  rightful  administration. 
Ih. 

Where,  in  an  action  of  trespass  by  one  tenant 
in  common  against  another,  the  declaration 
alleges  a  destruction  of,  and  expulsion  from,  the 
entire  common  property,  the  defendant  may  pay 
money  into  court  in  respect  of  the  damage  to 
the  plaintiff's  share,  and  as  to  the  residue,  plead 
liberum  tenementum,  and  that  it  was  not  his. 
CreMwell  v.  Hedges,  1  H.  &  0.  421 ;  31  L.  J.,  Ex. 
497  ;  8  Jur.,  N.  "S.  767  ;  7  L.  T.  70 ;  10  W.  R. 
777. 

To  part  of  the  trespasses  stated  in  a  declara- 
tion, the  defendant  pleaded  a  justification.  He 
also  pleaded  to  all  the  trespasses  payment  of 
money  into  court,  and  non  damnificatus  ultra. 
The  plaintiff  replied  damnificatus  ultra.  The 
jury  found  a  verdict  for  the  defendant  upon  the 
justification,  and  for  the  plaintiff  20s.  damages 
ultra  : — Held,  to  bo  no  objection  to  the  verdict 
as  to  the  20/t.,  that  it  must  be  taken  to  apply,  in 
part,  to  the  trespasses  justified.  Thompson  v. 
Jackson,  3  M.  &  G.  621 ;  4  Scott,  N.  R.  234. 

K.  Other  Matters. 

When  money  has  been  paid  into  court  short  of 
the  plaintiff's  demand,  and  is  taken  out  of  court, 
it  is  admissible  to  shew  quo  animo  it  was  done  ; 
but  it  is  not  to  be  taken  s»  an  admission  that 
the  rest  of  the  demand  was  unfounded.  Hild- 
yard  v.  JBloicers,  5  Esp.  69. 

If  a  plaintiff  by  a  misrepresentation  induces  a 
defendant  to  believe  that  the  only  point  to  be 
tried  is  a  question  of  fraud,  and  suffers  him  to 
prepare  his  evidence  accordingly,  he  will  not  be 
allowed  to  object  to  that  evidence  at  the  trial, 
on  the  ground  that  the  contract  had  been  ad- 
mitted by  the  defendant's  having  paid  a  sum  of 
money  into  court  generally  on  the  whole  decla- 
ration.    Muller  V.  Ilartshornt',  3  B.  &  P.  556. 

iv.   Costs, 
a.  After  Offer  to  Pay, 

Where  Plaintiff  Deolines    and   Proceeds.] — 

Upon  a  summons  to  stay  proceedings  on  payment 
of  a  certain  sum  and  costs,  if  the  plaintiff  refuses 
to  take  the  amount  offered  in  discharge  of  his 
claim,  but  afterwards  accepts  it,  there  is  no  abso- 
lute rule  which  entitles  the  defendant  to  his 
costs  incurred  subsequently  to  the  summons. 
Walton  V.  Jirown,  3  H.  &  N.  879;  28  L.  J., 
Ex.  38. 

Where  a  plaintiff  refuses  a  sum  of  money  ten- 
dered through  the  medium  of  a  judge's  summons, 
in  satisfaction  of  his  claim,  he  is  deprived  of  his 
costs  subsequently  to  such  refusal,  in  the  absence 
of  evidence  of  oppression ;  and  his  afterwards 
taking  out  of  court,  in  satisfaction  of  his  claim, 
a  sum  very  slightly  exceeding  the  amount  so 
tendered,  is  not  such  primft  &cie  evidence  of 
oppression  as  will  deprive  him  of  costs.  To  be 
such  evidence,  the  sum  so  taken  out  of  court 
must  not  exceed  at  all  the  sum  tendered.  Shaw 
V.  Hughes,  15  C.  B.  660 ;  24  L.  J.,  C.  P.  84  ;  1 
Jur.,  N.  S.  186.- 
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Where  a  defcndaut  takes  out  a  summons  to 
stay  proceedings  on  payment  of  an  admitted 
debt,  which  the  plaintiff  declines  to  receive, 
claiming  more,  in  order  to  disentitle  the  latter 
to  the  costs  of  the  cause,  the  defendant  must 
bring  the  money  into  court.  Hore  v.  Saxlj  17 
C.  B.  599 ;  25  L.  J.,  C.  P.  181. 

Where,  after  writ  issued,  the  defendant  iipplies 
to  a  judge  to  stay  proceedings  on  payment  of  a 
certain  sum  and  costs,  and  the  plaintiff  refuses 
to  accept  the  sum  offered,  alleging  that  more  is 
due,  but,  at  the  trial,  recovers  no  more,  he  is 
entitled  to  full  costs  unless  the  amount  offered 
has  been  paid  into  court.  Clark  v.  Dann,  3  D. 
&  L.  513. 

Where  Plaintiff  enters  a  KoUe  prosequi.]  — 

The  plaintiffs  sued  for  19/.  8*.  The  defendant 
took  out  a  summons  to  stay  proceedings  on  pay- 
ment of  4Z.  18*.  and  costs,  which  the  plaintiffs 
declined  to  accept,  claiming  to  be  entitled  to 
more.  That  sum  was  afterwards  paid  into  court, 
and  ultimately  taken  out  by  the  plaintiffs,  'and 
a  nol.  pros,  entered  as  to  the  residue : — Held, 
that  the  defendant  was  not  entitled  to  the  costs 
of  the  proceedings  subsequent  to  the  tender,  it 
being  sworn  on  the  part  of  the  plaintiffs  that  the 
larger  sum  claimed  was  actually  due  to  them, 
but  that  they  had  declined  to  proceed  with  the 
action  from  motives  of  prudence.  Watson  v. 
Coleman,  7  M.  &  G.  422  ;  8  Scott,  N.  R.  169. 

On  the  11th  November  the  defendant  was 
served  with  a  writ  of  summons,  indorsed  for 
6/.  5*.  debt,  costs  \l.  15*.  On  the  4th  of  Decem- 
ber the  plaintiff  delivered  a  declaration,  and  on 
the  14th  particulars  of  demand.  On  the  19th 
the  defendant  took  out  a  summons  to  stay  pro- 
ceedings on  the  payment  of  18*.  without  costs, 
swearing  that  no  more  was  due,  and  that  he  was 
liable  to  be  summoned  to  a  court  of  requests ; 
but,  the  plaintiff  claiming  more,  no  order  was 
made.  On  the  24th  the  defendant  pleaded,  ex- 
cept as  to  18*.,  nunquam  indebitatus  and  pay- 
ment, and,  as  to  the  18*.,  payment  into  court. 
On  the  9th  of  January  the  plaintiff  took  the 
money  out  of  court,  and  entered  a  nolle  prosequi 
as  to  the  rest : — Held,  that  the  plaintiff  was  en- 
titled to  no  costs,  as  the  proceedings  should  have 
been  in  the  inferior  court,  and  that  the  defen- 
dant was  entitled  to  his  costs  incurred  subse- 
quently to  the  19th  of  December.  FUtchcr  v. 
Tanner,  3  C.  B.  963  ;  16  L.  J.,  C.  P.  137. 

When  Plaintiff  Proceeds  and  afterwards  Ee- 
pents.] — In  an  action  brought  for  two  distinct 
demands,  one  of  which  was  offered,  and  on  re- 
fusal paid  into  court  : — Held,  that  the  plaintiff, 
who  had  taken  out  that  sum  and  proceeded  in 
the  action  for  the  other  demand,  but  finding  that 
it  could  not  be  supported,  wished  to  stay  the  pro- 
ceedings on  payment  of  the  costs  incurred,  was 
too  late  to  do  so.  James  v.  Raggett,  2  B.  &  A. 
776 ;  1  Chit.  471. 

Where  Plaintiff  takes  Koney  out  and  Stops.] 
— Where  a  plaintiff  refuses  to  accept  a  sum  ten- 
dered at  the  commencement  of  the  action,  but 
afterwards  takes  the  sum  out  of  court,  when  paid 
in  under  a  plea,  he  is  prima  facie  liable  to  pay 
the  costs  incurred  from  the  time  the  money  was 
tendered  ;  but  this  is  open  to  explanation  :  and 
where,  in  an  action  by  a  landlord  against  his 
tenant,  to  recover  unliquidated  damages  for  the 
non-repair  of  the  premises,  it  was  shewn,  that  at  i 


the  time  the  money  was  tendered,  the  plaintiff 
was  not  aware  of  the  amount  of  damages  sus- 
tained, nor  was  acquainted  with  it  until  after 
plea  pleaded,  when,  finding  the  difference  be- 
tween the  sum  tendered  and  the  amount  at  which 
the  injury  was  valued  so  trifling  as  not  to  )>c 
worth  proceeding  for,  he  took  the  money  out  of 
court : — Held,  that  these  circumstances  were  suf- 
ficient to  rebut  the  inference  that  the  sum  ten- 
dered was  refused  for  the  purpose  of  making 
costs.  Ackroyd  v.  Read,  5  M.  &  W.  542 ;  7  1). 
P.  C.  810;  3  Jur.  797. 

Where  a  summons  is*  taken  out  to  stay  pro- 
ceedings, on  payment  of  a  certain  sum  and  costs, 
the  refusal  to  accept  that  sum  will  not  render 
the  plaintiff  liable  to  the  subsequent  costs  ;  btit 
if  the  sum  tendered  is  afterwards  paid  int<i 
court,  and  accepted  by  the  plaintiff,  he  will  be 
liable  to  subsequent  costs.  Oowar  v.  EUtiwt,  3 
M.  &  W.  216  ;  6  D.  P.  C.  335  ;  2  Jur.  49. 

A  plaintiff  having  contracted  with  the  defen- 
dant to  serve  him  at  a  weekly  salary,  sued  the  de- 
fendant for  wrongfully  dismissing  him  from  his 
service,  and  also  for  arrears  of  salary.  After  the 
writ  issued,  a  summons  was  taken  out  to  stay 
proceedings,  on  payment  of  arrears  of  salary  ; 
this  was  refused,  and  the  arrears  were  paid  into 
court,  and  accepted  by  the  plaintiff  in  satisfac- 
tion : — Held,  that  the  fact  of  the  plaintiff  having 
obtained  a  more  profitable  employment  after 
action  was  sufficient  to  rebut  the  presumption  of 
a  vexatious  refusal  of  the  sum  tendered,  and, 
therefore,  the  defendant  was  not  entitled  to  bis 
costs.     Cumming  v.  Columbine,  6  D.  P.  C.  373. 

Where  Plaintiff  Proceeds  for  Nominal  Dam- 
ages.]— Where,  after  action,  the  debt  is  paid  and 
accepted  in  satisfaction,  and  costs  are  offeretl, 
but  refused,  the  damage  is  merely  nominal  inde- 
pendently of  the  costs,  and  the  plaintiff  therefore 
cannot  proceed  for  the  costs.  Thame  v.  Roa^t, 
12  Q.  B.  808  ;  17  L.  J.,  Q.  B.  339  ;  12  Jur. 
1024. 

A  defendant  pleaded  non  assumpsit  to  all  but 
12Z.  To  IIZ.,  parcel  of  the  12Z.,  payment  and 
acceptance  in  satisfaction  after  action.  To  the 
residue,  payment  of  1/.  into  court.  The  plain- 
tiff traversed  the  pajonent  of  the  11/.,  and  took 
the  II.  out  of  court.  The  amount  due  to  the 
plaintiff,  at  the  commencement  of  the  suit,  did 
not  exceed  12/.,  and  the  sum  of  11/.  was  paid 
after  action,  and  accepted  by  the  plaintiff  in 
satisfaction  of  that  amount : — Held,  that  the 
plaintiff,  after  the  payment  of  the  1/.,  was  not 
entitled  to  proceed  for  costs  in  respect  of  the  11/., 
but  that  the  defendant  was  entitled  to  have  the 
verdict  entered  for  him,  and  to  the  general  costs 
of  the  action.  Horner  v.  Denliam,  12  Q.  B.  813  ; 
17  L.  J.,  Q.  B.  29  ;  11  Jur.  1036. 

^8.  Tune  of  Taxation, 

Where  money  is  paid  into  court  and  taken  out 
in  satisfaction  of  part  only  of  the  plaintiff's  de- 
mand, there  being  other  issues  upon  which  the 
parties  are  proceeding  to  trial,  the  plaintiff  is  not 
entitled  to  tax  his  costs.  Canty  v.  Gyll,  4  M.  & 
G.  907  ;  5  Scott,  N.  R.  819. 

7.   What  Costs, 

To  a  declaration  for  money  had  and  received, 
the  defendant  pleaded  as  to  all  except  3/.  5*.  nou 
assumpsit ;  as  to  all  except  3/.  5*.  a  set-off ;  and 
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as  to  37.  ox,  payment  of  that  sum  into  court.  The 
plaintiff  admitted  the  sct*off,  and  replied  that 
he  would  not  further  prosecute  his  suit,  except 
as  to  31.  5^.,  and  took  that  sum  out  of  court : — 
Held,  that  the  defendant  was  entitled  to  his 
costs  of  the  two  first  issues.  Ooodee  y.  Gold- 
ffiiithy  2  M.  &  W.  202  ;  5  D.  P.  C.  288  ;  2  Gale, 
194. 

A  plaintiff  having  obtained  leave  to  amend  his 
declaration,  on  payment  of  costs,  by  increasing 
the  amount  of  damages,  and  the  defendant 
having,  after  the  amendment,  paid  money  into 
court,  by  which  one  of  his  pleas  becomes  unavail- 
able, is  not  entitled  to  the  costs  of  that  plea. 
Oauld  V.  Olitery  5  Bing.  N.  C.  115  ;  6  Scott, 
884. 

To  a  declaration  consisting  of  common  counts, 
the  defendant  pleaded,  except  as  to  154.,  parcel, 
&c.,  never  indebted  ;  and,  as  to  that  sum,  pay- 
ment into  court  in  the  form.  The  plaintiff 
accepted  the  los.j  in  satisfaction,  and  took  issue 
on  the  other  plea.  The  case  was  tried,  and  the  jury 
having  found  that,  except  as  to  the  15^.,  the  de- 
fendant was  never  indebted  to  the  plaintiff  : — 
Held,  that  the  plaintiff  ought  to  have  his  costs,  so 
far  as  related  to  the  15^.,  down  to  the  time  of  his 
taking  that  sum  out  of  court,  and  that  the  de- 
fendimt  was  entitled  to  the  costs  of  all  the  rest 
of  the  proceedings.  Harrison  v.  WaU^  4  D.  &  L. 
519  ;  16  M.  &  W.  316  ;  17  L.  J.,  Ex.  74  ;  11  Jur. 
91. 

Action  for  work  and  labour.  '  Pleas  :  to  the 
declaration,  except  as  to  10/.,  parcel,  &c.,  never 
indebted ;  as  to  10/.,  other  parcel,  &c.,  payment 
before  action  ;  as  to  the  lOA  excepted,  payment' 
into  court  of  10/.  Is.  Replication,  joining  issue 
on  the  first  plea,  traversing  the  second,  on  which 
issue  was  joined,  accepting  the  money  paid  into 
court,  and  praying  judgment  for  the  plaintiff's 
costs  in  respect  of  that.  A  verdict  was  found  for 
the  plaintiff  on  never  indebted  to  the  extent  of 
10/.,  and  for  the  defendant  on  the  plea  of  pay- 
ment, so  that  the  plaintiff  recovered  nothing 
beyond  the  money  paid  into  court : — Held,  that 
the  plaintiff  was  entitled  to  the  costs  as  to  the 
causes  of  action  relating  to  the  10/.  paid  into 
court,  up  to  and  including  the  payment  into 
court.  Itumbelow  v.  Whall&y,  2  L.,  M.  &  P.  245  ; 
16  Q.  B.  397  ;  20  L.  J.,  Q.  B.  262  ;  15  Jur.  724. 

A  declaration,  claiming  a  certain  sum,  and 
giving  credit  for  part,  with  particulars,  setting 
out  the  items  and  giving  credit  in  general  terms, 
"  cash  on  account."  Plea,  never  indebted.  The 
case  was  made  a  rcmanet,  and  afterwards  the 
plaintiff  amended,  on  payment  of  costs,  delivering 
a  declaration  and  particulars  claiming  only  the 
balance,  without  reference  to  credit.  The  de- 
fendant pleaded  de  novo,  paying  the  money  into 
court,  which  the  plaintiff  took  out  : — Held,  that 
the  plaintiff  was  not  entitled  to  the  costs  of  the 
issue,  or  of  preparing  for  the  trial.  Wilton  v. 
Snooh,  1  D.  &  L.  964  ;  12  M.  &  W.  805  ;  13  L.  J., 
Ex.  236. 

A  plaintiff,  having  joined  too  many  defendants, 
obtained  an  order  at  the  assizes  to  strike  out  some 
of  them  upon  payment  of  costs,  the  remaining 
defendants  having  leave  to  plead  de  novo.  The 
master  taxed  the  remaining  defendants  the  costs 
of  the  day.  They  then  pleaded  payment  into 
court,  which  was  accepted.  The  master  allowed 
the  plaintiff  the  costs  of  the  cause,  but  not  the 
costs  incurred  subsequently  to  the  former  pleas  : 
— Held,  right,  because  it  was  to  be  assumed  that, 
if  the  plaintiff  had  originally  sued  only  the  right 
yoL.  V. 


defendants,  they  would  have  pleaded  payment 
into  court  at  once,  and  so  the  costs  of  the  former 
plea  and  subsequent  proceedings  would  not  have 
been  incurred.  Jacltson  v.  Nunn,  3  G.  &  D.  543  ; 
4  Q.  B.  209  ;  7  Jur.  846. 

The  defendants  afterwards  obtained  a  rule  to 
shew  cause  why  the  master  should  not  allow  them 
the  costs  of  the  former  pleas,  and  of  the  subsequent 
proceedings,  on  the  ground  that  they  would  have 
succeeded  at  the  trial  on  account  of  the  mis- 
joinder. The  plaintiff  contended  that  they  were 
not  entitled  to  such  costs,  or,  if  they  were,  that 
the  master  should  have  taxed  them  on  the  former 
occasion  :  —  Held,  that  the  defendants  were 
entitled,  and  that  it  was  no  objection  that  they 
had  not  been  taxed  before,  as,  before  the  pleading 
de  novo  and  acceptance  of  the  money  paid  into 
court,  it  could  not  be  known  what  costs  beyond 
those  of   the  day  had  been  uselessly  incurred. 

In  an  action  to  recover  130/.  for  work  and 
extras,  under  a  building  contract,  the  defendant 
pleaded  never  indebted.  The  plaintiff  prepared 
his  brief,  and  delivered  notice  of  trial.  The  de- 
fendant afterwards  obtained  an  order  to  amend, 
and  paid  into  court  79/.,  and  pleaded  never 
indebted  to  the  residue.  The  plaintiff  took  the 
79/.  out  of  court,  and  proceeded  fo^  the  residue  of 
his  demand,  but  was  non-suited  on  the  trial : — 
Held,  that  the  plaintiff  was  not  entitled,  either 
under  Reg.  Gen.,  H.  T.,  1853,  r.  12,  or  under  the 
order  to  amend,  to  such  costs  of  the  brief  and 
other  matters  as  would  have  been  incurred  if  the 
79/.  had  been  paid  into  court  at  the  time  of 
pleading  the  original  pleas.  Harold  v.  Smithy  5 
H.  &  N.  381  ;  29  L.  J.,  Ex.  141  ;  6  Jur.,  N.  S.  254 ; 
8  W.  R.  447. 

In  an  action  oi  contract  in  which  more  than  20/. 
was  claimed,  the  defendant  paid  24/.  into  court. 
The  jury  gave  damages  to  the  plaintiff  to  the 
amount  of  21.  10«.  in  excess  of  the  sum  paid  into 
court : — Held,  that  the  costs  should  be  taxed  on 
the  reduced  scale.  James  v.  Vatic  {Lord^^  2  El.  & 
El.  883  ;  29  L.  J.,  Q.  B.  169  ;  6  Jur.,  N.  S.  731 ;  2 
L.  T.  281  ;  8  W.  R.  446. 

b.   In  Equity. 

i.  In  wJiat  Cases  allowed. 

Out  of  Oonrt.] — When  a  fund  has  been  a  long 
time  in  court,  the  court  will  not  pay  out  the  fund 
except  an  equitable  title  be  deduced,  as  well  as 
the  simiJle  title  of  a  legal  personal  representative, 
and  this  rule  will  not  be  relaxed.  Samson  v. 
Samson^ Larluns  v.  Samson,  39  L.  J.,  Ch.  582  ;  22 
L.  T.  457  ;  18  W.  R.  530. 

An  administrator  petitioned  for  transfer  and 
p&jment  to  him  of  funds  in  court  which  belonged 
absolutely  to  the  intestate,  who  died  many  years 
back,  and  which  had  remained  standing  to  his 
separate  account  and  had  not  been  dealt  with  for 
thirty-six  years.  The  Master  of  the  Rolls  declined 
to  order  payment  to  the  petitioner,  and  directed 
an  inquiry  as  to  the  next  of  kin.  On  appeal,  the 
court  directed  notice  to  be  given  to  the  next  of 
kin,  and  this  having  been  done,  ordered  transfer 
and  payment  to  the  petitioner.  Peacock  v. 
Saggers,  4  De  G.,  F.  &  J.  406. 

A  fund  in  court  in  a  lunacy,  the  lunatic  being 
dead,  represented  land  in  settlement.  A  deceased 
tenant  in  tail  had  created  a  base  fee  : — Held, 
that  the  fund  could  not  be  paid  out  to  the  per- 
sons claiming    through  him,  except  upon  the 
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production  of  a  deed  enlarging  the  base  fee. ' 
Ji^yfioldg,  In  re,  3  Ch.  D.  61  ;  35  L,  T.  293  ;  24  i 
W.  R.  991— C.  A.  I 

In  an  administration  salt  the  court  refused  to 
allow  the  share  of  a  deceased  residuary  legatee 
to  be  paid  out  to  her  sole  executor  for  immediate 
distribution  amongst  the  legatees  named  in  her 
will,  but  directed  such  share  to  be  carried  to  a 
separate  account  of  the  deceased  testator,  with 
liberty  to  apply  at  chambers.  Otmldsmith  v. 
ZufUlri/,  32  L.  t.  535. 

When  four  persons  were  absolutely  entitled  to 
a  fund  carried  over  to  a  separate  account  in  an 
administration  suit,  and  one  of  such  persons  was 
also  entitled  to  a  fund  standing  to  his  separate 
account  in  another  suit,  an  oi^er  for  pajmient 
out  of  both  funds  was  made  upon  one  petition 
instituted  in  both  suits.  Orcimwood  v.  Greene 
wood,  Bell  V.  Xettlewelly  26  W.  R.  316. 

By  an  order  made  in  1827,  part  of  the  divi- 
dends of  a  fund  in  court  was  ordered  to  be  paid 
to  A.  during  the  life  of  B.  A.  died  in  1873, 
in  the  lifetime  of  B. : — Held,  that  under  the 
Chancery  Funds  Rules,  1872,  r.  22,  the  executor 
of  A.,  though  not  named  in  the  order,  was 
entitled  to  h&ve  the  future  dividends  paid  to  him 
without  any  fresh  order  being  made.  Chapman 
V.  Chapman,  17  L.  R.,  Eq.  350  ;  43  L.  J.,  Ch.  600. 

Payment  into  Court.] — ^An  order  for  payment 
into  court  of  a  fund  in  the  hands  of  a  stake- 
holder in  this  country  may  be  made'  in  a  suit  in 
which  one  of  two  parties  (each  of  whom  claims 
the  fund  under  a  person  residing  abroad)  is 
plaintiff  and  the  other  defendant,  although  the 
person  residing  abroad  may  not  be  made  effectu- 
ally a  party  to  the  suit.  Ward  v.  Booth,  14 
L.  R.,  Eq.  195  ;  41  L.  J.,  Ch.  729  ;  27  L.  T.  364  ; 
20  W.  R.  880. 

A  defendant  whose  affidavit  filed  on  an  in- 
quiry discloses  that  he  has  money  in  his  hands, 
may  be  ordered  to  pay  it  into  court  after  decree, 
and  before  further  consideration.  Dunne  v. 
BnglUh,  18  L.  R.,  Eq.  524. 

Motion  by  infant  cestuis  que  trustent  that 
their  trustee  might  bring  a  fund  into  court, 
allowed  where,  although  he  had  not  by  his 
answer  admitted  their  title,  he  had  not  denied 
it.  Sijm^nds  v.  Jcnkint,  34  L.  T.  277  ;  24  W.  R. 
512. 

ii.  Practice  relating  to. 

Service  Dispensed  with.]  —  Service  on  the 
official  solicitor  in  cases  coming  within  the  list 
and  regulations  issued  by  the  Chancery  Pay 
Office  on  the  1st  February,  1877,  may  be  di- 
pensed  with  when  the  petitioner's  title  is  clear. 
Stanhope,  In  re,  25  W.  B.  601. 

On  what  Katerials.^ — An  order  to  bring  a 
fund  into  court  to  remain  in  medio  ought  not  to 
be  made  upon  a  mere  allegation  in  the  bill  that 
there  is  a  question  to  be  tried  at  the  hearing. 
Gunn  V.  BoJckow,  10  L.  R.,  Ch.  491  ;  44  L.  J., 
Ch.  732  ;  32  L.  T.  781. 

A  testator  died  in  New  Zealand,  having  by  his 
will  appointed  to  his  son,  in  exercise  of  a  power, 
the  proceeds  of  sale  of  certoin  English  lease- 
holds, which  had  been  taken  oy  a  local  board  of 
works,  and  the  proceeds  paid  into  court.  The 
will  appointing  the  proceeds  of  sale  was  proved 
in  the  Supreme  Court  of  New  Zealand: — Held, 
that  the  will  must  also  be  proved  in   England 


before  payment  out  of  court  to  the  appointee 
could  be  directed.  Vallance's  TruHSn  I*  rr, 
LimehouKe  Guardian*,  Ex  parte,  24  Ch.  D.  177  ; 
52  L.  J.,  Ch.  791 ;  48  L.  T.  941. 


AAdayit  by  Solieitor  when   ApplisaiLt 


Inllrm.] — ^When  a  tenant  for  life  was  too  infirm 
to  make  an  affidavit  of  title  on  a  petition  for 
payment  to  him  of  the  dividends  of  purchase- 
money  paid  into  court  by  a  railway  company,  an 
affidavit  made  by  his  solicitor  was  held  sufficient. 
Hdlsey,  In  re,  22  L.  T.  11. 


Sufficienoj  of  Proof.] — Where  a  married 


woman,  entitled  to  a  fund  in  court,  was  resident 
abroad,  the  court  accepted  as  evidence  of  no 
settlement,  the  affidavit  of  a  solicitor,  stating 
that  he  had  been  distinctly  informed  by  her  and 
her  husband  that  there  was  no  settlement-,  and 
also  facts  which  rendered  the  existence  of  any 
settlement  improbable.  Woodtoard  v.  Pratt^ 
16  L.  R.,  Eq.  127  ;  42  L.  J.,  Ch.  891. 

On  an  unopposed  petition  for  payment  out  of 
court  of  purchase-money  paid  in  by  a  railway 
company,  proof  of  the  handwriting  of  the  attest- 
ing witnesses  to  a  deed  affecting  the  petitioner's 
title,  is  sufficient  evidence  of  the  execution  of  the 
deed.  Mair,  In  re,  42  L.  J.,  Ch.  882  ;  28  L.  T. 
760 ;  21  W.  R.  749.     ' 

Orders.] — In  urgent  cases,  and  especially  in 
injunction  suits,  parties  should  proceed  under 
the  Chancery  Funds  Act  and  Rules,  1872,  r.  12, 
and  thereby  obviate  all  unnecessary  delay  in 
obtaining  their  orders.  Brand  v.  Blow,  43  L.  J., 
Ch.  528. 


Amendment.] — An  order  directing  a  con- 


tract of  sale  to  be  carried  out,  and  the  costs  to 
be  paid  out  of  a  fund  in  court,  but  not  indicating 
the  parties  by  whom  the  conveyance  is  to  be 
executed,  may  be  amended  by  inserting  a 
direction  that  the  conveyance  be  executed  by 
such  persons  as  the  chidE  clerk  shall  certify  to 
be  the  proper  parties.  Clough,  In  re,  32  L.  T. 
194. 

When  Lost.] — ^An  original  order  direct* 


ing  the  pajonent  of  the  dividends  of  a  sum  of 
consols  to  the  tenant  for  life  was  lost.  The 
dividends  had  never  been  paid,  but  were  repre- 
sented by  a  sum  of  cash.  The  court  directed 
that  the  Record  Office  should  issue  a  new  office 
copy  of  the  lost  order  upon  the  production  of  a 
short  affidavit  of  the  loss.  Scott  v.  IIei9ch^  33 
L.  T.  498  ;  24  W.  R.  108. 


Form.] — Form  of  order  when  securities 


of  a  miscellaneous  character  are  brought  into 
court  under  the  Court  of  Chancery  (Funds) 
Act,  1872  (35  &  36  Vict.  c.  44),  ss.  3,  6.  10. 
Povah  V.  Walker,  15  L.  R.,  Eq.  316  ;  21  W.  R. 
472. 

When  stock  in  a  public  company  is  trans- 
ferred into  court  under  35  &  36  Vict,  c  44,  the 
deed  should  express  the  transfer  to  be  made  to  the 
account  of  the  paymaster-general,  and  not  to  the 
paymaster-general.  Strphent,  In  re,  8  L.  R.,  Ch. 
46.5  ;  29  L.  T.  7  ;  21  W.  R.  494. 

Form  of  order  where  cash  and  stock  not  ad- 
mitting of  division  below  \l.  are  paid  and  trans- 
ferred into  court  to  separate  accounts.  Perry, 
In  re,  24  W.  R.  433. 
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To  whom  Payable.]— A  fond  in  court  exceed- 
ing 400Z.  was  paid  to  a  tenant  in  tail  without  a 
disentailing  deed  having  been  executed.  Row, 
In  re,  17  L.  R.,  Eq.  300  ;  43  L.  J.,  Ch.  347  ;  29 
L.  T.  824. 

An  order  for  payment  to  a  person  not  before 
the  court  is  not  strictly  regular.  Labia  v.  Uarle, 
19  W.  R.  1064. 


To  Harried  Women.] — Money  was  ordered 


to  be  paid  out  of  court  on  the  presumption  that 
.a  widow  aged  fifty-five  years  and  four  months, 
who  bad  never  had  any  children,  and  a  spinster 
.-aged  fifty-three  years  and  nine  months,  would 
not  have  any  children.  Widdow,  In  re,  11  L.  R., 
Eq.  408  ;  40  L.  J.,  Ch.  380 ;  24  L.  T.  87  ;  19 
W.  R.  468. 

In  the  administration  of  an  estate,  the  court 
refused  to  act  on  the  presumption  that  a  married 
lady  of  fifty-two  was  beyond  the  age  of  bearing 
issue.  Conduit  v.  Soane,  24  L.  T.  656  ;  19  W.  R. 
817. 

Payment  into  and  out  of  court  of  money 
to  a  married  woman  resident  abroad  under 
power  of  attorney.  Allen  v.  Forbes,  40  L.  J., 
€h.  530. 

A  fund  in  court  was  settled  upon  a  married 
-woman  absolutely  in  default  of  issue.  The 
woman  gave  birth  to  a  still-born  child  on  the 
1st  June,  1871,  and  her  husband  died  on  the 
12th  of  the  same  month.  There  was  no  other  issue. 
On  an  application  by  the  woman  on  the  9th 
December  following,  that  the  fund  be  paid  to 
her  : — Held,  that  the  application  was  premature. 
Att.'Oen,  V.  Clements,  25  L.  T.  789, 

Payment  out  of  a  fund  in  court  ordered  on 
the  presumption  that  a  woman  who  had  been 
married  twenty-six  years  to  her  husband  without 
having  a  child,  and  whose  age  was  forty-nine 
years  and  nine  months,  would  never  have  a  child 
by  her  husband.  Milner,  In  re,  14  L.  R.,  Eq. 
245  ;  42  L.  J.,  Ch.  44  ;  26  L.  T.  825  ;  20  W.  R. 
823. 

On  a  petition  presented  by  a  wife,  who  had 
been  deserted  by  her  husband,  to  draw  out  of 
■court  certain  sums  of  money  to  which  she  became 
entitled: — Held,  that  notice  of  the  petition  must 
be  served  upon  the  husband,  notwithstanding 
that  a  protection  order  had  been  obtained  pro- 
tecting from  the  husband  the  property  of  the 
feme  covert.  Dicndas,  In  re,  Sutcliffe,  Ex  parte, 
22  W.  R,  676. 

A  wife,  aged  forty-seven,  had  had  six  children 
by  her  husband,  but  had  not  been  since  preg- 
nant for  seventeen  years.  Medical  evidence  was 
adduced  to  shew  that  she  had  fourteen  yeais  back 
suffered  from  a  disease  which,  in  the  opinion 
of  the  medical  men,  rendered  it  improbable,  if 
not  absolutely  impossible,  that  she  should  have 
further  issue : — Held,  that  there  was  sufiicient 
presumption  against  any  future  issue  for  the 
court  to  act  upon.  Summers,  In  re,  30  L.  T. 
377  ;  22  W.  R.  639. 

The  court  will  make  an  order  for  payment  out 
of  a  fund  in  court,  not  exceeding  500^.,  to  a  wife, 
with  her  husband's  consent,  on  her  separate 
receipt,  without  requiring  her  separate  examina- 
tion.   Morton,  In  re,  31  L.  T.  82. 

The  presumption  that  a  woman  aged  fifty-one 
years  and  eleven  months,  who  had  been  married 
fifteen  years  and  had  never  had  any  children, 
would  not  have  any  children,  acted  upon.  AU 
lamn.  In  re,  36  L.  T.  653. 

The  court  refused  to  treat  a  woman  as  past 


child-bearing  whose  age  was  fifty-four  and  six 
months,  and  had  never  had  any  children,  but 
had  only  been  married  three  years.  Croxton 
v.  May,  9  Ch.  D.  388  ;  39  L.  T.  461 ;  27  W.  R. 
327— C.  A. 

A  wife  who  has  been  deserted  by  her  husband 
for  more  than  twenty  years,  and  has  heard 
nothing  of  him  for  more  than  five  years,  is 
entitled  to  receive  a  sum  of  money,  paid  into 
court,  as  though  a  feme  sole.  Pope,  In  re,  21 
W.  R.  646. 


To  Lniiatic.] — On  a  petition  by  a  person 


of  unsound  mind  not  so  found  by  inquisition,  by 
his  next  friend,  for  payment,  until  further  order, 
of  the  dividends  on  838Z.  15^.  2d.  consols  to  his 
next  friend  to  be  applied  for  his  maintenance, 
the  court  made  an  oider  as  prayed.  Perry,  hi 
re,  31  L.  T.  775  ;  23  W,  R.  335. 

In  Vacation.]— When  a  person  entitled  to  a 
vested  interest  in  trust  funds  in  court,  to  be 
paid  at  twenty-one,  would  attain  that  age  in  the 
long  vacation,  a  prospective  order  was  made  for 
the  payment  out  of  the  fund  to  her  at  such 
date.  Pcnn,  In  re,  42  L.  J.,  Ch.  880  :  21  W.  R. 
865. 

Of  Pnrchafle-Koneys  of  Lands  taken  by  Com- 
panies.]—iS?^  Lands  Clauses  Act. 

Transfer  of  Fund  to  Irish  Court  of  Chancery.] 
— When  a  fund  in  court  in  a  cause  or  matter  is 
required  to  be  transferred  to  the  Court  of 
Chancery  in  Ireland,  the  proper  form  of  order  is 
to  direct  that  it  be  transferred  to  the  accountant- 
general  of  the  Court  of  Chanceiy  in  Ireland,  to 
be  by  him  forthwith  transferred  into  his  name 
as  such  accoimtant-general,  to  the  credit  of  the 
cause  or  matter  to  which  it  is  required  to  be 
transferred.  Vaughan  v.  Headfort  (^Marquis), 
Cockhurn  v.  Headfort  (^Marquis),  15  L.  R.,  Eq. 
173  ;  42  L.  J.,  Ch.  456. 

Costs.] — Respondents  who  make  an  unfounded 
claim  to  a  fund,  and  so  occasion  the  payment  of 
it  into  court  under  the  Trustee  Relief  Acts,  will 
be  ordered  to  pay  the  costs  of  getting  the  fund 
out  of  court.  Benton,  In  re,  43  L.  J.,  Ch. 
715. 

Upon  a  petition  by  a  tenant  for  life  for  the 
payment  to  her  of  the  income  of  a  fund  in 
court  under  an  administration  suit,  the  costs  of 
all  parties  were  ordered  to  be  paid  out  of  the 
corpus.    Longuet  v.  Hockley,  21  L.  T.  198. 

When  a  fund  has  been  paid  into  court  for  the 
benefit  of  all  persons  interested,  the  costs  of  all 
applications  for  payment  of  income  ought  to  be 
paid  out  of  the  income.  Evan's  Trusts,  In  re,  7 
L.  R.,  Ch.  609  ;  41  L.  J.,  Ch.  512  ;  26  L.  T.  816  ; 
20  W.  R.  695.     Reversing  20  W.  R.  571. 


2.  Stating  and  Setting  Aside 
Proceedings. 

a.  Generally. 

i.  On  Payment  of  Debt  and  Costs,  1785. 
ii.  On  the  Ground  of  Breach  of  Faith,  1787. 
iii.  Action  Vexatious  or  Abuse  of  Process^ 

1788. 
iv.  In  Actions  under  40#.,  1789. 
V.  Cross  Actions,  1740. 

3  K  2 
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Ti.  Pendency  of  Actions  Abroad,  1741. 

vii.  Two  or  more  Actions  in  this  Country, 

1742. 
viii.  Actions  Commenced  or  Prosecuted  with- 
out Authority,  1747. 
ix.  For  Irregularity. 

a.  When  Application  should  be  made, 

1748. 
fi.  Ghrounds  of  Application    should  be 

stated,  1749. 
y.  Imposition  of  Terms,  1750. 

b.  Waiver,  1751. 

e.  Other  Matters,  1751. 
X.  Until  Payment  of  Costs,  1751, 
xi.  Other  Ghx>unds,  1754. 
h.  Practice,  1756. 

r.  On  Winding  up  of  Companies.  —  See  Com- 
pany. 
{I,  On  Bankruptcy. — See  Bankruptcy. 
r.  Pending  Appeal  to  Itonse  of  Lords  or  Court 
of  Appeal. — <Sfr'' Appeal. 

a.  Generally. 

i.  On  Payment  of  Debt  and  Coffts, 

Where  Writ  Indorsed  for  larger  Debt  than 
due.] — If  a  plaintiff  indorses  on  the  writ  a  larger 
debt  than  is  due,  by  which  the  defendant  is 
misled,  and  prevented  from  settling  the  action, 
the  court  will  stay  the  proceedings,  on  payment 
of  the  real  debt,  with  the  costs  of  the  vrnt  only  ; 
but  the  application  must  be  made  promptly  after 
the  particulars  are  delivered.  Elliston  v.  ilohln- 
xon,  2  D.  P.  C.  241  ;  2  C.  &  M.  343  ;  4  Tyr.  214. 

Within  what  Time  Application  made.] — An 
application  to  stay  proceedings  on  payment  of 
debt  and  costs,  must  be  made  wdthin  four  days 
after  service  of  process.  Bowhrtdge  or  Boiodltch 
y.  Slaneii,  2  Scott,  197 ;  2  Bing.  N.  C.  142 ;  4 
D.  P.  G.  140 ;  1  Hodges,  224. 

Beforo  Declaration — Payment  in  Certain  Time.] 

— A  judge  hafl  no  power,  before  declaration,  to 
order  that  proceedings  be  stayed  upon  payment 
of  debt  and  costs  within  a  certain  time,  otherwise 
judgment  for  the  plaintiff.  Reynolds  v.  Sher- 
wood, 8  D.  P.  C.  183 ;  4  Jur.  27. 

Judgment  on  First  Writ  Arrested  for  Irregu- 
larity.] —  Where  judgment  was  arrested,  on 
account  of  a  defect  in  the  declaration,  and  the 
plaintiff's  attorney,  on  the  evening  of  the  same 
day,  served  the  defendant's  attorney  with  a  copy 
of  a  writ  of  summons  for  the  same  claim  as  that 
in  respect  of  which  the  judgment  was  arrested, 
the  court  made  a  rule  absolute  for  setting  aside 
the  writ  with  costs,  on  payment  of  the  money 
due  within  twenty-four  hours.  Ilaytvr  v.  Moat. 
5  D.  P.  C.  329  ;  2  M.  &  W.  5G. 

Submission  to  Beasonable  Terms.] — A  defen- 
dant who  moves  to  stay  proceedings  on  payment 
of  debt  and  costs,  is  not  entitled  to  a  rule  for  that 
purpose  as  a  matter  of  right,  but  must  submit  to 
such  reasonable  tei-ms  as  the  court  in  its  discretion 
may  think  proper  to  grant.  Jones  v.  Shepherd, 
3  D.  P.  C.  421. 

Within  what  Time  Payment  to  be  made.] — 
A  judge,  who  stays  proceedings  on  payment  of 
debt  and  costs,  cannot,  without  the  plaintiff's 
consent,  allow  the  defendant  longer  time  for  the 


payment  than  he  would  be  entitled  to  by  law. 
Kirhy  v.  Ellism,  2  D.  P.  C.  219 ;  S.  C,  nom. 
Kirhy  v.  Ellier,  2  C.  &  M.  315  ;  4  Tyr.  239. 

A  judge  has  no  authority,  without  the  consent 
of  the  plaintiff,  to  make  an  order  to  stay  pro- 
ceedings in  an  action,  upon  payment  of  the  debt 
and  costs  on  a  subsequent  dav.  Norton  t. 
Fraser,  2  M.  &  G.  916  ;  3  Scott,  N.  R.  293. 

When  an  order  is  obtained  to  stay  proceedings 
on  payment  of  debt  and  costs,  to  be  taxed,  the 
defendant  is  not  bound  to  pay  the  debt  and  costs 
immediately  on  the  allocahir  being  made,  bnt  is 
entitled  to  a  reasonable  time  to  procure  the  money 
for  that  purpose.  Perhins  v.  National  Inmirancr 
and  Invest me-nt  Association^  26  L.  J.,  Ex.  182  ; 
3  Jur.,  N.  S.  371. 

The  debt  and  costs  indorsed  on  a  writ  were 
received  by  a  clerk  of  plaintiff's  attorney  after 
the  expiration  of  the  four  days  : — Held,  that  the 
attorney,  not  having  offered  to  return  the  money, 
was  not  entitled  to  go  on  with  the  action  for  the 
recovery  of  further  costs.  Hodding  v.  Stvrch» 
arUl,  7  M.  &  G.  957  ;  8  Scott,  N.  R.*662  ;  2  D.  & 
L.  596  ;  14  L.  J.,  C.  P.  33  ;  8  Jur.  988. 

Payment  of  Interest  and  Costs.] — ^A  joint  and 
several  bond  was  conditioned  for  tne  payment  of 
interest  half-yearly,  and  of  the  principal  after 
six  months'  notice.  Default  having  been  made 
in  one  payment  of  interest,  through  inadvertence, 
as  was  said,  the  obligee  gave  notice  to  repay  the 
principal,  and  the  next  day  brought  actions  on 
the  bond  against  each  of  the  obligors : — Held, 
that  the  court  had  no  power  to  stay  those  actions 
on  payment  of  the  interest  and  costs.  Whe^U 
house  V.  Ladbrook^y  3  H.  &  N.  291 ;  27  L.  J.,  Ex, 
307  ;  4  Jur.,  N.  S.  407. 

Unliquidated  Damages.] — An  order  cannot  be 
made  for  staying  proceedings  on  payment  of  debt 
and  costs  for  unliquidated  damages.  Fisher  v. 
Pyne,  1  M.  &  G.  266. 

Nor,  in  any  action  to  recover  a  sum  due  from  a 
thiid  person,  with  the  costs  of  certain  proceedings 
against  that  third  person,  the  payment  of  which 
the  defendant  has  guaranteed.    lb, 

A  plaintiff  in  an  action  against  his  lessee  for 
breaches  of  covenant,  claim^  by  his  particulars 
of  demand  a  specific  sum  for  dilapidations : — 
Held,  that  the  defendant  might  have  that  part 
of  the  demand  struck  out  of  the  declaration,  on 
payment  of  the  sum  claimed  and  costs.  Smith 
v.  Xing,  3  M.  &  Scott,  799. 

After  Verdict.] — In  an  action  for  breach  of 
contract  in  not  accepting  goods,  the  defendant 
pleaded  several  pleas,  but  the  plaintiff  obtained 
a  verdict  on  all  the  issues,  with  damages,  where* 
upon  the  defendant,  before  judgment  signed, 
obtained  a  rule  nisi  to  stay  proceedings  on  the 
payment  of  the  amount  of  the  verdict  and  costs, 
to  be  taxed  : — Held,  that  there  was  no  precedent 
for  the  rule,  and,  therefore,  as  it  was  opposed, 
that  it  must  be  discharged ;  but  that  the  appli- 
cation was  a  reasonable  one,  and  therefore  the 
rule  was  discharged  without  costs.  Peat  v. 
Miuigmll,  2  B.  C.  Rep.  325  ;  6  D.  &  L.  261  ;  18 
L.  J.,  Q.  B.  5  ;  13  Jur.  62. 

Two  Joint  Contractors — ^Debt  and  Costs  Paid 
by  One— Debt  only  by  Other.]— Where  two  joint 
contractors  having  been  sued  separately  for  the 
same  debt,  and  neither  having  pleaded  in  abate^ 
mcnt,  one  of  them,  after  verdict  against  the  other, 
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pays  the  debt  and  costs  in  the  action  against 
himself,  the  other  is  entitled  to  have  proceedings 
in  the  action  against  him  stayed,  without  pay- 
ment of  costs.  Bailey  y.  Haine*,  15  Q.  B.  633  ; 
19  L.  J.,  Q.  B.  402  ;  14  Jur.  835. 

In  ^'eetment.] — See  Ejectment. 

ii.  On  the  Ground  of  Breach  of  Faith, 

Arrangement  between  Parties.] — A  declara- 
tion contained  a  count  for  libel,  and  ^wo  for 
malicious  prosecution.  The  cause  was  tried  in 
1852,  and  a  verdict  found  for  the  plaintifE,  with 
bl.  damages  for  the  libel,  and  152.  for  the  malicious 
prosecution.  The  defendant  obtained  a  rule  nisi 
for  a  new  trial,  upon  the  ground  of  misdirection 
in  respect  of  the  malicious  prosecution,  and  the 
court  was  ready  to  make  the  rule  absolute,  but 
suggested  an  arrangement  between  the  parties. 
It  was  accordingly  arranged  that  the  rule  for  a 
new  trial  should  be  discharged,  the  plaintiff 
undertaking  to  enter  a  nolle  prosequi  to  the 
count  for  malicious  prosecution.  The  costs  were 
taxed,  and,  with  the  5/.  damages,  paid  to  the 
plaintiff.  In  1855  the  plaintiff  commenced 
Another  action  for  malicious  prosecution,  upon 
the  same  facts : — Held,  that  tne  defendant  was 
entitled  to  stay  all  further  proceedings  therein. 
Pimting  v.  Watson^  1  Jur.,  N.  S.  1139. 

In  an  action  for  a  libel  the  attorney  for  the  de- 
fendant agreed  with  the  attorney  for  the  plaintiff 
that  the  action  should  be  settled  by  the  defendant 
writing  a  letter  of  retractation,  and  such  letter 
had  been  sent  just  before  the  spring  assizes,  with 
a  condition  that  the  letter  which  formed  the 
libel  should  be  given  up,  which  had  not  been  done, 
and  the  plaintiff  not  having  been  privy  to  the 
agreement,  afterwards  changed  his  attorney  and 
gave  notice  of  trial  for  the  summer  assizes : — 
Held,  that  the  settlement  having  been  con- 
ditional was  not  binding,  and  that  the  lapse  of 
time  was  not  sufficient  to  preclude  the  plaintiff 
from  going  on.    Webster  v.  Acton^  11  \V.  R.  114. 

An  action  having  been  brought  to  recover  a 
sum  of  money,  it  was  agreed  that  the  defendants 
should  withdraw  their  plea,  and  all  further  pro- 
ceedings be  stayed  upon  the  terms  that  they 
ehould  insure  and  keep  insured  a  certain  ship. 
The  ship  was  accordingly  insured  for  a  certain 
voyage,  and  on  the  expiration  of  the  policies, 
slips  for  other  policies  were  signed,  but  the 
policies  themselves  were  not  effected  until  three 
days  after  the  expiration  of  the  former  policy. 
The  plaintiff  having  signed  judgment,  and  issued 
execution  for  his  debt  on  the  ground  of  a  breach 
of  the  agreement : — Held,  that  the  slips  of 
policies  were  not  a  binding  legal  insurance,  and 
that  he  was  entitled  to  retain  his  judgment. 
Parry  v.  Great  Ship  Company^  4  B.  &  S.  556  ; 
33  L.  J.,  Q.  B.  41  ;  10  Jur.,  N.  S.  294 ;  9  L.  T. 
379  ;  12  W.  R.  78. 

When  a  cause  was  about  to  be  tried,  negotia- 
tions took  place  ending  in  an  agreement  by  the 
defendant  to  allow  judgment  to  be  signed,  and 
by  the  plaintiff  to  withdraw  the  record.  The 
defendant's  attorney  did  not  sign  the  agreement, 
and  the  plaintiff  consequently  went  on  to  trial 
and  obtained  a  verdict : — Held,  that  the  plaintiff 
ought  to  have  informed  the  defendant  of  his  in- 
tention to  go  on,  and  as  he  did  not  the  verdict 
was  set  aside.    Skinner  v.  Tyson,  18  L.  T.  551. 

On  a  trial  in  the  Exchequer,  a  juror  was  with- 
drawn by  consent.     Afterwards    the  plaintiff 


sued  the  defendant  in  the  court  of  K.  B.  for  the 
same  cause  of  action.  That  court  stayed  the  pro- 
ceedings, as  being  contrary  to  good  faith,  al- 
though the  plaintiff,  who  had  conducted  the 
first  cause  for  himself,  and  was  not  a  lawyer, 
deposed  that  he  did  not  know  that  the  arrange- 
ment w^ould  debar  him  from  bringing  a  second 
action.    Moseati  v.  Lawson,  4  A.  ^  £.  331.. 

Every  court  has  an  unlimited  power  over  its 
own  process,  and  may  stay  proceedings  brought 
against  good  faith,  though  the  agreement,  in 
fmud  of  which  the  action  was  brought,  was 
made  whilst  the  parties  were  not  under  the 
authority  of  the  court.  Cocker  v.  Tempest,  7  M. 
&  W.  502  ;  9  D.  P.  C.  306. 

Till  Delivery  of  Copy  of  Doonment  snrrep- 
titionilj  obtained.]— A  plaintiff,  who  had  de- 
livered to  A.,  as  B.*s  attorney,  a  bill  in  which  he 
made  B.  his  debtor,  afterwards  obtained  the  bill 
surreptitiously  from  A.,  and  delivering  a  new 
bill  for  the  same  charges,  in  which  he  made  A. 
his  debtor,  sued  A.  for  the  amount.  The  court 
stayed  proceedings  till  the  plaintiff  should  de- 
liver to  A.  a  copy  of  the  paper  surreptitiously 
obtained  from  him  :  the  copy  to  be  evidence  in 
the  cause.  Bdginton  v.  Niwon,  2  Scott,  507  ;  2 
Bing.  N.  C.  316. 

On  Compromise.] — Under  s.  24  of  the  Judica- 
ture Act,  1873,  an  agreement  between  the  par- 
ties to  an  action  to  stay  further  proceedings 
upon  specified  terms  can  be  inforced  upon  a 
summary  application.  Jiiden  v.  Naish,  7  Ch.  D. 
781  ;  47  L.  J.,  Ch.  326 ;  26  W.  R.  392. 

Covenant  not  to  Sue  for  Bestitntion  of  Con- 
jugal Bights.] — In  a  suit  for  restitution  of  con- 
jugal rights,  the  respondent  moved  for  an  in- 
junction and  stay  of  proceedings,  upon  affidavit 
shewing  that  the  petitioner  was  bound  by  deed 
not  to  institute  such  a  suit : — Held,  that  such  a 
defence  must  be  alleged  by  plea,  and  afforded 
no  ground  for  summary  dismissal  of  the  suit. 
Marshall  v.  Marshall,  5  P.  D.  19  ;  48  L.  J.,  P. 
49  ;  39  L.  T.  640  ;  27  W.  R.  379. 

Upon  such  defence  being  subsequently  alleged 
by  plea : — Held,  that  it  was  such  an  equitable 
plea  as  the  divorce  court  since  the  Judicature 
Acts  is  bound  to  consider.    lb. 

Defendant  reeeiving  Letter  not  to  Pay  except 
to  Order  of  Plaintiff.] — Where  a  defendant  was 
sued  for  the  price  of  goods  after  he  had  received 
a  letter  from  the  plaintiff,  who  was  abroad,  not 
to  pay  except  to  his  written  order,  the  court 
ordered  proceedings  to  be  stayed  on  the  money 
being  brought  into  court,  although  the  defendant 
had  pleaded  the  facts  by  way  of  defence.  Xew- 
ton  V.  Matthews,  4  D.  P.  C.  237. 

Applieation  must  be  made  Promptly.] — Where 
proceedings  arc  taken  against  good  laith,  the 
party  must  come  promptly  to  set  them  aside  as 
m  the  case  of  an  irregularity.  Saunders  v.  Jones, 
3  D.  &  L.  770  ;  15  L.  J.,  Q.  B.  272. 

iii.  Action  VcJcatUms  or  Abuse  of  Process, 

Although  it  is  the  right  of  a  plaintiff  to  have 
his  action  decided  by  a  jury,  the  court  will  stay 
all  proceedings  if  it  is  satisfied  that  the  bringing 
of  such  action  is  an  abuse  of  the  process  of  the 
court.    Jacobs  v.  Raven,  30  L.  T.  366. 
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The  plaintiff  had  been  coDvicted  upon  an  in- 
dictment at  the  assizes  of  a  criminal  offence  and 
was  thereupon  sentenced  by  the  jadge  to  a  term 
of  Imprisonment^  and  on  the  expiration  of  his 
sentence  he  brought  an  action  for  false  imprison- 
ment against  the  judge,  who  pleaded  the  facts  of 
his  haying  been  a  judge  of  assise,  of  the  prisoner 
having  been  tried,  found  guilty,  and  sentenced 
to  imprisonment,  which  was  .the  imprisonment 
alleged  in  the  declaration.  Upon  the  trial  of 
this  action  a  verdict  was  returned  for  the  de- 
fendant. Subsequently  the  plaintiff  brought 
another  action  against  the  judige  for  libel,  such 
libel  consisting  of  the  plea  pleaded  by  him  in  the 
action  for  false  imprisonment.  This  action  was 
permanently  stayed  by  a  judge's  order.  He  also 
brought  an  action  against  the  person  who  had 
acted  as  the  attorney  for  the  judge  of  assize  in 
the  action  for  false  imprivsonment  and  for  libel 
in  publishing  the  plea  of  justification  pleaded  in 
that  action,  and  such  action  went  on  to  declara- 
tion. At  this  time  the  plaintiff  was  conimittc<l 
to  prison  for  six  months  in  default  of  finding 
sureties  to  keep  the  peace ;  and  the  attorney, 
thinking  that  under  the  circumstances  the  action 
against  him  had  dropped,  omitted  to  plead. 
Upon  the  plaintiff  being  released  from  gaol  he 
signed  judgment  for  want  of  a  plea.  The  court, 
considering  that  the  bringing  of  such  an  action 
was  an  abuse  of  its  process,  set  aside  the  judg- 
ment, and  stayed  all  further  proceedings.    lb. 

Actions  were  brought,  charging  the  defendants 
with  conspiring  to  make,  and  making,  false 
statements  respecting  the  plaintiff,  an  officer  in 
the  army,  to  the  commander-in-chief,  whereby 
he  was  placed  on  half-pay.  Upon  an  applica- 
tion to  stay  the  actions  as  frivolous  and  vexa- 
tious, and  an  abuse  of  the  process  of  the  court, 
it  was  stated  in  the  defendants'  affidavits  that 
the  actions  were  for  acts  done  by  them  in  the 
due  oonnse  of  their  duty  as  members  of  a  military 
court  of  inquiry,  and  this  was  not  denied  by  the 
plaintiff : — Held,  that  the  actions  ought  to  be 
stayed,  on  the  ground  that  Daickitut  v.  RoJtehy 
(^Lorf)  (7  L.  R.,  H.  L.  744)  was  a  case  directly 
in-  point  that  an  action  under  such  circumstances 
would  not  lie.  Dawkinm  v.  Prince  Edivard  of 
Sore  WeimaVj  Dawkint  v.  Wynyard^  DawJtins 
v.  Stephenson,  1  Q.  B.  D.  499  ;  45  L.  J.,  Q.  B. 
567  ;  35  L.  T.  323  ;  24  W.  R.  670. 

When  an  action  is  shewn  to  be  vexatious,  and 
an  abuse  of  the  process  of  the  court,  it  will  be 
stayed  on  summons.  Edmunds  v.  Att.-Oen.,  47 
L.  J.,  Ch.  345  ;  38  L.  T.  213  ;  26  W.  R.  650. 

A  public  servant  who  had  formerly  held  the 
office  of  clerk  of  the  patents,  but  to  whom  no 
pension  had  ever  been  granteid,  brought  an  ac- 
tion against  the  attorney-general,  claiming  a 
pension  in  respect  of  such  office,  and  to  have  an 
account  taken  of  all  moneys  due  to  him  in  re- 
spect thereof.  All  matters  of  account  between 
him  and  the  crown  had  been  finally  settled  by 
the  award  of  arbitrators  in  1869  : — Held,  that 
the  action  must  be  stayed  as  being  frivolous  and 
vexations,  and  an  abuse  of  the  process  of  the 
court.    Ih, 

It.  In  Actions  under  40#. 

Infht  Dignitatem  CnriflB.] — The  court  will  stay 
proceedings  in  an  action  brought  for  a  sum  less 
than  40«.,  when  recoverable  in  an  inferior  court. 
Sutton  V.  Bament,  6  D.  &  L.  632  ;  3  Ex.  831  ;  18 
L.  J.,  Ex.  318  ;  13  Jur.  399. 


If  it  appears  to  the  court  that  the  debt  sued 
for  is  under  40if..  it  will  stay  the  proceedings 
before  trial.    Ktnnard  v.  Jones,  4  T.   B.  495  ; 
:  S.  /».,  Stean  v.  Holmes,  2  W.  Bl.  754. 
{     The  court  will  stay  proceedings,  in  an  action. 
■  of   contract,    where  it  clearly  appears    to    be 
,  brought  to  recover  a  sum  under  -KU.,  although 
'  the    sum    claimed    on   the   writ    exceeds  that 
amount ;  especially  if  there  has  been,  in  addi- 
tion, an  abuse  of  the  process  of  the  court  in 
issuing  the  writ  prematurelv.    Stewart  v.  Catcse^ 
5  C.  B.,  N.  S.  737  ;  28  L.  J.,  C.  P.  193  ;  5  Jur., 
N.  S.  650. 

Aflunuit,  how  Determined.] — In  order  to  deter* 
mine  whether  an  action  is  brought  for  a  sum  less- 
than  40^.,  the  court  will  only  look  to  the  amount 
claimed  in  the  first  instance.  Xttrdin  v.  Fair- 
hanks,  1  L.,  M.  &  P.  617;  5  Ex.  738 ;  20  L.  J.,. 
Ex.  20  ;  14  Jur.  988. 

Therefore  where  an  action  was  brought  to  re- 
cover a  debt  of  97. 10«.,  to  which  the  defendant 
pleaded  as  to  8Z.  14«.  M.  a  tender,  and  subee- 
quent  payment  into  court,  and  to  the  residue 
never  indebted  ;  and  the  jury  found  for  the 
tender,  but  that  the  plaintiff  was  entitled  to  16«. 
more  ;  the  court  refused  to  stay  the  proceedings- 
upon  payment  of  the  debt  without  costs,  on  the 
ground  that  the  action  was  frivolous,  as  brought 
to  recover  a  sum  less  than  40f.    Ih. 

Proceedings  will  not  be  stayed  because  the 
cause  of  action  is  infra  dignitatem  curiae,  upon 
the  mere  affidavit  of  the  defendant.  Chtlton  v. 
Perry,  3  Burr.  1592. 

But  proceedings  were  stayed,  where  it  was- 
sworn  by  the  defendant  and  not  denied  by  the 
plaintiff*  that  the  debt  was  under  40*.  Welling^ 
tun  T.  Arter»,  5  T.  R.  64. 

On  motion  to  set  aside  proceedings  as  infra 
dignitatem,  on  an  affidavit  that  the  demand  sued 
for  does  not  amount  to  40*.,  the  court  will  not 
inquire  into  the  amount,  if  an  affidavit  is  put 
in  on  shewing  cause,  that  the  demand  exceeded 
that  sum,  but  will  at  once  discharge  the  rule 
with  costs.     Branker  v.  Massey,  2  Pnce,  8. 

The  court  refused  to  stay  proceedings  in  an 
action  of  trover,  on  an  affidavit  that  the  plain- 
tiff's cause  of  action  did  not  amount  to  40*.. 
where  it  appeared  to  be  a  mere  matter  of  calcu- 
lation. Louse  V.  Lowe,  8  Moore,  220;  1  Bing. 
270. 

V.  Cross  Actions, 

Order  directing  that  One  of  Two  Groes  Aetione 
be  Stayed,  and  that  a  Counter-claim  be  deliTered 
in  the  other— Who  should  be  Plaintift]— AVhen 
an  order  is  made  under  the  Supreme  Court  of 
Judicature  Act,  1873,  s.  24,  sub-s.  7,  to  stay  one 
of  two  cross  actions  between  the  same  parties 
arising  out  of  the  same  matter,  the  action 
brought  against  the  party  on  whom  the  burden 
of  proof  lies  ought  to  be  stayed,  and  the  action 
brought  by  him  ought  to  be  allowed  to  proceed, 
the  other  party  to  the  litigation  being  at  liberty 
to  raise  by  defence,  set-off  and  counter-claim  all 
questions  intended  to  be  raised  by  him  in  the 
action  which  is  stayed.  In  an  action,  com- 
menced on  the  28th  of  November,  1881,  the 
plaintiffs,  Messrs.  T.,  claimed  7,000^.,  the  balance 
of  the  price  of  a  steamship  built  by  them  for 
the  defendants,  a  railway  company,  and  certain 
other  sums  as  extras.  In  a  cross  action,  com- 
menced on  the  30th  of  November,  1881,  the  rail- 
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waj  company,  as  plaintiffs,  claimed  a  return  of 
all  the  moneys  paid  by  them  to  Messrs.  T.  on 
account  of  the  steamship  and  15,0007.  damages, 
and  in  the  altematiye  50,000/.  damages.  Upon 
the  facts  the  burden  of  proof  lay  upon  the  rail- 
way company.  The  Queen's  Bench  Division 
ordered  that  the  action  brought  by  the  railway 
company  should  be  stayed,  with  liberty  to  raise 
their  claim  by  way  of  counter-claim  in  the 
action  brought  by  Messrs.  T.,  on  the  ground  that 
Messrs.  T.  had  been  the  first  to  commence  legal 
proceedings  : — Held,  that  as  the  burden  of  proof 
lay  upon  the  railway  company,  the  action 
brought  by  the  railway  company  should  be 
allowed  to  proceed,  Messrs.  T.  being  at  liberty  to 
raise  all  questions  by  counter-cMm,  and  that 
the  action  brought  by  Messrs.  T.  should  be 
stayed.  Thomson  v.  South-Eastern  Railway 
Company,  9  Q.  B.  D.  320  ;  51  L.  J.,  Q.  B.  322 ; 
46  L.  T.  513  ;  30  W.  R.  537— C.  A. 

In  the  former  of  two  cross  actions  the  plain- 
tiflfe,  who  were  shipowners,  claimed  against  the 
shippers  and  consignees  for  detention  at  the 
port  of  loading  and  for  freight  of  cattle  shipped. 
In  the  latter  the  plaintiffs  claimed  a  far  larger 
sum  for  loss  of  the  said  cattle  by  the  shipowners' 
negligence.  The  writs  were  issued  the  same  day, 
but  the  statement  of  claim  in  the  former  action 
was  deliyered  before  the  other.  A  master  had 
stayed  proceedings  in  the  second  action,  the 
plaintiffs  in  that  action  to  be  at  liberty  to  set 
up  their  claim  by  way  of  counter-claim  in  the 
other ;  but  a  judge  had  rescinded  the  master's 
order : — Held,  upon  appeal,  that  although  there 
was  jurisdiction  to  roaJie  such  an  order  as  the 
master's  in  cross  actions,  yet  it  should  be  done 
only  when  the  points  at  issue  are  the  same,  and 
it  would  be  unjust  in  the  circumstances  of  these 
cases.     Adamson  v.  Tuf^  44  L.  T.  420. 

Until  Determination  of  Cross  Suit.] — In  a  suit 
to  enforce  a  mortgage,  in  which  all  the  proceed- 
ings were  regular,  a  decree  pronounced  and 
served,  and  a  receiver  appointed  : — Held,  that 
the  court  had  no  jurisdiction  to  stay  the  proceed- 
ings until  the  determination  of  a  cross  suit  to  be 
instituted  by  the  defendant  for  the  purpose  of 
impeaching  the  mortgage  on  the  ground  of 
fraud.  Bradshaw  v.  McagJufr,  9  Ir.  R.,  Eq, 
101. 

vi.    Pendancy  of  Actions  Abroad. 

lif  alibi  pendens.]  —  It  is  no  ground  for 
staying  proceedings  in  an  action  here,  that  pro- 
ceedings are  pending  between  the  parties  for  the 
same  cause  of  action  in  the  United  States.  Cox 
V.  Mitchelly  7  C.  B.,  N.  S.  55  ;  29  L.  J.,  C.  P.  33 ; 
6  Jur.,  N.  S.  225  ;  1  L.  T.  8  ;  8  W.  R.  45. 

W.,  an  Englishman  domiciled  in  France, 
entered  into  an  agreement  in  France  vnth  F.,  a 
Frenchman,  that  if  F.  assisted  him  in  obtaining 
certain  contracts  from  the  French  Govei-nment, 
the  profits  of  these  contracts  should  be  divided 
between  them  in  certain  proportions.  F.  nego- 
tiated with  D.  &  Co.,  merchants  in  this  country, 
for  carrying  out  the  contracts,  and  D.  k  Co. 
held,  as  W.  alleged,  large  sums  of  money  which 
were  due  to  him  under  his  agreement  with  F. 
He  filed  a  bill  against  F.  and  D.  k  Co.,  for  an 
account  and  to  restrain  D.  k  Co.  from  handing 
over  the  money  in  their  hands  to  F.  Proceed- 
ings were  also  instituted  in  France  for  the  same 
accounts  as  were  prayed  for  in  the  English  suit. 


Upon  a  motion  by  thp  defendants  to  stay  all 
proceedings  in  the  English  suit  until  the  deter- 
mination of  the  French  suit : — Held,  that  inas- 

I  much  as  there  were  interrogatories  which  they 
were  bound  to  answer,  the  motion,  which  was 
in  the  nature  of  a  demurrer,  could  not  be  sus- 
tained, and  it  was  therefore  refused  with  costs. 
Wilson  V.  IWrand,  13  L.  R.,  Eq.  362  ;  26  L.  T. 

I  387. 

If  one  of  the  actions  is  in  a  foreign  country, 
where  there  are  different  forms  of  procedure 
and  different  remedies,  there  is  no  presumption 
that  the  multiplicity  of  actions  is  vexatious,  and 
a  special  case  must  be  made  out  to  induce  the 
court  to  interfere.  The  court  has,  however, 
power  to  interfere  in  such  a  case  under  its 
general  jurisdiction  to  restrain  vexatious  and 
oppressive  legislation,  and  will  interfere  in  a 
proper  case  even  before  decree.  And  semble, 
after  a  decree  has  been  made  in  one  of  the 
actions,  the  court  will  be  more  willing  to 
exercise  its  jurisdiction.  Cox  v.  Mitchell  (7 
C.  B.,  N.  S.  55)  considered.  Mcllenry  v.  Lewis, 
22  Ch.  D.  397  ;  52  L.  J.,  Ch.  325  ;  47  L.  T.  549  ; 

31  W.  R.  305— C.  A. 

In  an  action  of  damage  in  personam  by  the 
o^Tiers  of  the  ship  G.  against  the  owners  of  the 
ship  P.,  it  appeared  that  a  cause  of  damage  in 
rem  relating  to  the  same  collision  had,  prior  to 
the  proceedings  in  this  court,  been  instituted  by 
the  owners  of  the  P.  against  the  G.  in  a  Vice- 
Admiralty  Court  abroad,  and  was  theb.  pending. 
The  court  on  the  application  of  the  ownei'S  of 
the  ship  P.,  stayed  the  proceedings  in  this  court 
until  after  the  hearing  of  the  cause  in  the  Vice- 
Admiralty  Court  abroad.    27ie  Pcshawur,  8  P.  D. 

32  ;  52  L.  J.,  P.  30  ;  48  L.  T.  796  ;  31  W.  R.  660. 

Election.] — An  action  was  brought  in  this 
country  by  an  English  company  against  a  firm 
of  French  merchants  for  the  delivery  of  the 
cargoes  of  certain  ships,  or  in  the  alternative  for 
damages,  and  for  an  injunction  and  receiver.  At 
the  commencement  of  the  action  the  ships  were 
in  British  waters,  but  they  had  since  been  re- 
moved by  the  direction  of  the  defendants  to 
ports  in  France,  and  the  cargoes  had  been  taken 
possession  of  by  the  defendants.  Proceedings 
had  been  instituted  by  the  plaintiffs  in  a 
French  court  for  recovery  of  the  cargoes.  The 
English  action  comprised  a  claim  for  the  cargo 
of  one  ship  which  was  not  claimed  in  the  French 
action.  A  motion  on  behalf  of  the  defendants, 
that  the  plaintiffs  might  be  ordered  to  elect 
whether  they  would  proceed  with  the  English 
action  or  with  the  French  proceedings  was 
refused.  Peruvia^i  Gv.ano  Company  v.  Bock' 
woldt,  23  Ch.  D.  226 ;  62  L.  J.,  Ch.  714  ;  48  L. 
T.  7  ;  31  W.  R.  851  ;  6  Asp.  M.  C.  29  — C.  A. 

Action  between  same  Parties  in  Ireland.] — 
But  the  court  will  stay  proceedings  in  an  action 
on  the  ground  that  another  action  is  pending  for 
the  same  cause  between  the  same  parties  in 
Ireland.  AlexaTuler  v.  Adams,  16  L.  T.  384  ;  15 
W.  R.  791. 

Bettraining  Action  abroad  when  Action  pend« 
ing  here.] — See  Intebnational  Law. 

vii.   Two  or  more  Actions  in  this  Country, 

Several  Actions  by  same  Persons,  or  by  Per- 
son! in  same  Interest.] — When  a  plaintiff  com- 
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menced  seyen  actions  against  a  defendant  for 
separate  and  distinct  publications  of  the  same 
libel,  the  court  made  a  rule  absolute  for  staying 
the  proceedings  in  the  other  six  until  after  the 
trial  of  one.  Jones  v.  Pritchard,  6  D.  &  L.  529  ; 
18  L.  J.,  Q.  B.  104  ;  13  Jur.  427. 
■  The  court  will  not  stay  the  proceedings  on  the 
ground  of  the  pendency  of  another  action  for 
the  same  cause  against  the  defendant  jointly 
with  another  person,  except  in  a  case  of  oppres- 
sion or  vexation.  Sowter  y,  Dunston^  1  M.  &  B. 
508. 

Where  separate  actions  were  brought  against 
several  for  the  same  debt,  who  (if  at  all)  were 
jointly  liable,  the  defendant  in  one  action 
having  paid  the  debt  and  costs  in  that  action, 
the  court  stayed  the  proceedings  in  the  others 
without  costs.  Carne  v.  Legh^  6  B.  &  C.  124  ;  9 
D.  &  B.  126. 

Thirty-eight  actions  having  been  brought  by 
different  persons  against  the  defend^ts  as 
directors  of  an  incorporated  company,  charging 
misappropriation  of  moneys  advanced  by  the 
plaintifEs  in  different  amounts  and  at  different 
times,  but  all  under  similar  circumstances : — 
Held,  upon  the  authority  of  Avws  v.  Chad  wick 
(4  eh.  D.  869  and  9  Ch.  D.  459).  that  it  was 
competent  to  a  judge  at  chambers,  upon  the 
application  of  the  plaintiff,  to  stay  the  proceed- 
ings in  thirty-seven  of  the  actions  until  after  the 
trial  of  the  thirty-eighth  as  a  test  action,  proper 
provision  being  made  in  case  that  action  did  not 
satisfactorily  dispose  of  the  questions  in  all.  Ben,' 
nett  v.  Bury  (^Lord),  6  C.  P.  D.  339 ;  49  L.  J.,  C. 
P.  411;  42L.  T.  480. 

Where  a  plaintiff  has  brought  eleven  separate 
actions  for  the  same  cause  of  action,  against 
eleven  members  of  a  provisional  railway 
committee,  the  court  refused  to  stay  the  pro- 
ceedings in  each  of  the  actions,  except  such  one 
as  the  plaintiff  should  elect.  Oiles  v.  Tooth  or 
Forth,  4  D.  &  L.  486  ;  3  C.  B.  665 ;  4  Railw. 
Gas.  678  ;  16  L.  J.,  C.  P.  3  ;  10  Jur.  948  ;  8.  P., 
Newton  v.  Belcher,  9  Q.  B.  612 ;  16  L.  J.,  Q. 
B.  37. 

'  A  judgment  creditor  of  the  defendant  brought 
an  action  in  the  Court  of  the  County  Palatine  of 
Lancaster  to  obtain  a  declaration  that  he  had  a 
charge  upon  certain  lands  of  the  defendant  com- 
prised in  a  certain  deed  of  settlement,  and  to 
carry  into  effect  the  trusts  of  the  settlement. 
He  obtained  judgment  for  a  declaration  of  his 
chaise,  and  for  administration,  inquiries,  and  a 
receiver.  Afterwards  one  of  the  beneficiaries 
under  the  settlement  brought  an  action  in  the 
High  Court  to  carry  into  effect  the  trusts  of  the 
settlement,  and  charging  the  trustees  with  a 
breach  of  trust.  Judgment  was  obtained  and 
inquiries  directed,  including  one  as  to  the  breach 
of  trust : — Held,  that  the  plaintiff  in  the  palatine 
action  was  not  a  stranger  to  the  action  in  the 
High  Court,  and  was  entitled  to  the  conduct  of 
that  action  ;  and  he  undertaking  to  add  the 
inquiry  as  to  the  breach  of  trust  to  the  inquiry 
in  the  palatine  action,  the  court  stayed  all 
proceedings  in  the  action  in  the  High  Court. 
Tovyjuiend  v.  Toimisend,  23  Ch.  D.  100 ;  48  L.  T. 
694;  31  W.  R.  735-C.  A. 

A  plaintiff  brought  an  action  for  work,  but 
failed  to  prove  that  any  w^ork  was  actually  done  ; 
he  nevertheless  obtained  a  verdict,  which  the 
court  afterwards  set  aside,  dii-ecting  a  nonsuit  to 
be  entered.  He  then  commenced  a  fresh  action 
for  the  same  cause,  suing  in  formA,  pauperis,  and 


declaring  upon  a  special  contract.  The  conrt 
stayed  the  proceedings  in  the  latter  action  until 
the  former  should  be  disposed  of.  Haigh  v.  Paris, 
16  M.  &  W.  144  ;  16  L.  J.,  Ex.  37. 

Election.] — When  a  plaintiff  sues  a  defendant 
for  the  same  matter  in  two  courts  in  this  country, 
such  a  proceeding  is  prim4  facie  vexatious,  and 
the  court  will  generally,  as  of  course,  put  the 
plaintiff  to  his  election  and  stay  one  of  the  suits. 
And  jbe  same  principle  applies  where  one  of  the 
actions  is  in  the  Queen^s  Courts  in  Scotland  or 
Ireland,  or  any  other  part  of  the  Queen's  domi- 
nions. Under  the  present  practice  Dillon,  (^Lord) 
v.  Altares  (4  Ves.  357)  cannot  be  relied  on  as  an 
authority.  MeHtmry  v.  Lewis,  22  Ch.  D.  397  ; 
52  L.  J.,  Ch.  325  ;  47  L.  T.  549  ;  31  W.  R.  305— 
C.A. 

Two  actions  were  brought,  one  by  A.,  a  mer- 
chant at  Naples,  against  B.,  the  other  by  B. 
against  A.,  for  allegied  breaches  of  two  several 
contracts  for  cargoes  of  timber  to  be  shipped  at 
Moulmein,  and  to  be  delivered  at  Genoa.  In 
the  first  action  A.  recovered  judgment  for 
3,801Z.  13*.  4<f.,  and  on  the  14th  November,  1866, 
the  amount  was  paid  to  his  attorney,  who  carried 
on  business  in  the  city  of  London,  and  on  the 
same  day  an  attachment  from  the  Mayor's  Court 
was  served  upon  A.'s  attorney  in  an  action 
brought  in  that  court  at  the  suit  of  B.  for  the 
same  cause  as  that  for  which  the  action  of  B. 
against  A.  had  been  brought.  The  court  ordered 
that  the  proceedings  in  the  action  be  stayed, 
unless  B.  elected  within  a  week  to  abandon  the 
proceedings  in  the  Mayor's  Court,  deeming  the 
proceedings  in  the  Mayor's  Court  to  be  un- 
founded and  vexatious.  Frith,  v.  Chippy,  2 
L.  R.,  C.  P.  32 ;  36  L.  J.,  C.  P.  45 ;  12  Jur.,  N. 
S.  1011. 

When  BeUef  claimed  already  elaimed  in 
another  Action.] — ^An  action  in  which  relief  is 
claimed,  which  has  been  already  claimed  in 
another  action,  will  be  stayed  except  so  far  as  it 
claims  relief  not  included  in  the  former  action. 
Mortony. Quick,  Aird,  In  re,  26  W.  R.  441— C.  A. 

An  action  having  been  brought  by  an  assignee 
under  a  bill  of  sale,  his  title  being  founded  on 
a  notice  given  under  it,  which,  being  objected  to 
as  invalid,  a  rule  to  enter  a  nonsuit  was  pending 
— afterwards  he  brought  another  action  for  the 
same  goods,  but  founded  on  a  title  which  had 
subsequently  arisen  (by  reason  of  the  bill  of 
sale  having  become  absolute),  and,  the  defendant 
not  agreeing  to  a  stet  processus  in  the  former 
action  without  costs,  the  court  allowed  both 
actions  to  proceed.  Marshall  v.  Goadby^  11  W. 
R.  365. 

The  court  will  not  stay  proceedings  in  an 
action  of  libel,  on  the  ground  that  the  libel 
complained  of  has  been  previously  made  the  sub- 
ject of  an  unsuccessful  application  to  the  Queen^s 
Bench  for  a  criminal  information.  WaJUey  v. 
Cook,  4  t).  &  L.  702  ;  16  L.  J.,  Ex.  225  ;  11  Jur. 
377. 

On  the  trial  of  an  action  for  libel  in  the  Com- 
mon Pleas,  to  which  a  justification  was  pleaded, 
the  plaintiff's  counsel,  after  his  reply,  elected  to 
be  nonsuited.  The  plaintiff  then  brought  an 
action  in  the  Queen's  Bench  for  the  same  libel, 
and  on  the  13th  of  January  delivered  a  declara* 
tion,  which  was  the  same  as  in  the  first  action. 
On  the  14th  of  January  the  defendant's  costs  in 
the  first  action  were  taxed;    on  the  21st  he 
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obtained  time  to  plead  ;  on  the  22nd  he  took  otit 
a  summons  to  stay  proceeding  in  the  action  until 
the  plaintiff  had  paid  the  costs  of  the  first  action 
and  given  security  for  the  costs  of  the  second ; 
on  the  24th  the  judge  indorsed  the  summons 
*'  No  order,  without  prejudice  to  any  application 
to  the  court ;"  on  the  30th  a  rule  in  similar  terms 
was  served  upon  the  plaintiff's  attorney.  In  the 
meantime  the  defendant  had  pleaded,  his  plea 
being  the  same  justification,  and  issue  being 
joinS,  the  plaintiff,  on  the  28th,  gave  notice  of 
trial,  and  delivered  briefs  to  counsel  before  the 
service  of  the  rule.  When  the  plaintiff  com- 
menced the  first  action  he  was  bankrupt,  and 
his  discharge  had  been  suspended  for  one  year 
from  the  13th  of  May,  1862,  with  protection  for 
one  month.  The  court  in  the  exercise  of  its  dis- 
cretion, made  the  rule  absolute  for  staying  pro- 
ceedings, but  discharged  so  much  of  it  as  related 
to  security  for  costs.  Prowse  v.  Loxdale,  3  B.  & 
S.  896  ;  32  L.  J.,  Q.  B.  227  ;  9  Jur.,  N.  S.  1236  ; 
8L.  T.  314;  11  W.  R..643. 

Two  suits  were  instituted  in  behalf  of  infants 
against  trustees  for  administration,  the  first  by  a 
stranger  to  the  in&nts,  and  the  second  by  their 
father,  as  next  friend.  The  second  bill  stated 
that  the  object  of  the  first  was  to  stave  off  in- 
quiries from  a  defaulting  trustee,  and  prayed 
relief  against  him  in  respect  of  the  breaches  of 
trust,  and  it  was  charged  in  affidavits,  and  not 
denied,  that  the  next  friend  in  the  first  suit  was 
falsely  described,  and  was  a  friend  of  the  default- 
ing trustee.  The  court  ordered  the  first  suit  to 
be  stayed.     Virtue  v.  Miller,  19  W.  R.  406. 

The  tenant  for  life  under  a  settlement  having 
been  served  with  jthe  decree  made  in  a  suit  insti- 
tuted to  administer  the  trusts  of  the  settlement, 
and  to  which  he  had  not  been  made  a  party,  then 
filed  a  bill  for  the  same  purpose,  which  contained 
general  allegations  of  breaches  of  trust.  After- 
wards he  came  in  under  the  decree  and  attended 
all  the  proceedings  in  the  first  suit  and,  at  the 
same  time,  continued  to  prosecute  his  own  suit. 
On  the  application  of  the  tnistees  of  the  settle- 
ment, who  were  the  defendants  in  both  suits,  the 
court  stayed  all  proceedings  in  the  second  suit 
on  the  ground  that  the  tenant  for  life  by  his 
conduct  had  adopted  the  decree  made  in  the 
first  suit,  and  had  not  sufficiently  charged  the 
trustees  with  wilful  default.  Atkew  v.  Wood- 
head,  llotcley  V.  Woodhead,  28  L.  T.  465  ;  21  W. 
R.  573. 

Where,  in  an  action  for  work  and  labour,  the 
plaintiff  obtained  a  verdict,  but  the  court  granted 
a  new  trial,  on  the  ground  that  he  ought  to  have 
declared  specially,  and  he  thereupon,  without 
discontinuing  that  action,  brought  another  for 
the  same  cause,  declaring  specially ;  the  court 
stayed  the  proceedings  in  the  latter  action  until 
the  former  was  disposed  ot  Jlaigh  v.  Paris,  16 
M.  &  W.  144  ;  4  D.  &  L.  325  ;  16  L.  J.,  Ex.  37. 

A  plaintiff  agreed  with  the  defendant  to  with- 
draw the  i*ecord  in  an  action  on  two  cheques, 
which  stood  ready  for  trial  in  the  Exchequer, 
upon  the  terms  that  defendant  should  pay  the 
debt,  interest  and  costs,  on  or  before  a  certain 
day,  or  in  default  of  payment,  that  plaintiff 
should  be  at  liberty  to  sign  judgment,  and  that 
a  judge's  order  should  be  given  to  secure  pay- 
ment. The  Exchequer  having  afterwards  set 
aside  the  order,  which  had  been  made  in  pursu- 
ance of  the  above  agreement,  plaintiff  brought 
an  action  on  the  agreement  in  the  Common 
Pleas  : — Held,  that  these  facts  formed  no  ground 


for  staying  the  proceedings  in  the  action  in  the 
Common  Pleas.  Wade  v.  Simeon,  3  D.  &  L.  27  ; 
1  C.  B.  610 ;  14  L.  J.,  C.  P.  188  ;  9  Jur.  472. 

A  rule  nisi  had  been  obtained  for  setting  aside 
a  fi.  fa.,  because  after  the  trial,  and  before  judg- 
ment, the  action  was  settled.  It  was  sworn,  in 
opposition  to  this  rule,  that  the  party  had  acted 
under  a  mistake,  and  had  been  imposed  upon. 
The  rule,  however,  was  made  absolute ;  and,  an 
action  having  been  brought  upon  the  judgment, 
the  court  made  a  rule  absolute  for  staying  the 
proceedings  in  the  action  commenced  on  similar 
affidavits ;  but,  as  the  setting  aside  of  the  judg- 
ment was  not  included  in  the  first  rule,  the  rule 
was  made  absolute  without  costs.  Pkil^ot  v. 
Tho7n.p8on,  2  D.  &  L.  18  ;  13  L.  J.,  Q.  B.  231 ;  8 
Jur.  647. 

The  court  will  not  stay  proceedings  m  an 
action  by  the  assignee  of  an  insolvent  debtor,  on 
the  ground  that  an  action  brought  by  the  ii^ 
solvent  for  the  identical  cause,  has  been  referred 
by  order  of  nisi  prius  to  an  arbitrator,  and  the 
reference  is  still  pending.  Sturges  v.  Curzon 
(^Lord),  7  Ex.  17  ;  21  L.  J.,  Ex.  38. 

Two  separate  actions  having  been  brought 
against  two  joint  contractors  in  respect  of  the 
same  demand,  and  the  debt  and  costs  in  one  ac- 
tion having  been  paid,  a  judge  made  an  order 
staying  the  proceedings  in  the  other  action,  with- 
out costs  I—The  court  refused  to  rescind  or  vary 
the  order.  Kewton  v.  Blunt,  3  C.  B.  676  ;  4  D.  & 
L.  674  ;  5  Railvv.  Cas.  29  ;  16  L.  J.,  C.  P.  121. 

Stay  of  Action  pending  Administration  Ac- 
tion.]—C.,'  being   executor  of    L.,  mortgaged 
certain  hereditaments,  which  had  formed  part 
of  the  estate  of  the  deceased.    The  plaintiff, 
who    became  mortgagee,    afterwards  sued    to 
recover  possession  of  them  from  her  lessees  on 
the  ground  of  a  forfeiture  for  non-payment  of 
rent.    C.  obtained  leave  to  defend  the  action  as 
landlord.    A  suit  had  been  instituted  by  C.  in 
the  Chancery  Division  to  administer  the  estate 
of  L.,  and  an  inquiry  had  been  directed  as  to  the 
,  mortage.    An  order  was  obtained  by  C.  staying 
j  the  proceedings  in  the  action  for  the  recovery  of 
I  the  hereditaments  until  the  proceedings  in  the 
I  Chancery   Division  should  have  concluded  :— 
Held,  that  the  order  was  bad,  and  must  be  set 
aside.     CrowU  v.  Musscll,  4  0.  P.  D.  186  ;  48  L. 
J.,  C.  P.  76  ;  39  L.  T.  320 ;  27  W.  R.  84— C.  A. 

A  creditor  issued  a  writ  for  the  administration 
of  the  personal  estate  of  S.,  and  subsequently 
obtained  leave  to  amend  his  writ  so  as  to  include 
the  real  estate.  Before  any  further  steps  were 
taken  the  executors  of  S.  filed  a  writ  and  obtained 
a  full  administration  decree,  and  then  applied 
for  the  stay  of  proceedings  in  the  creditor's 
action :— Held,  that  the  creditor's  action  must 
be  stayed,  and  that  the  plaintiff  in  the  executors* 
action  was  entitled  to  the  conduct  of  the  ad- 
ministration. Smith,  In  re,  McMurray  v. 
Mathew,  Mathew  v.  Mathcw,  33  L.  T.  804. 

Mode  of  Application  for.]— A  plaintiff  had  sued 
the  defendant  for  negligence,  per  quod  the  plain- 
tiff became  liable  for  certain  sums,  and  lost  the 
custom  of  A.  The  cause  was  referred  under  an 
order  of  nisi  prius,  by  which  the  plaintiff  was 
precluded  from  bringing,  any  new  action.  The 
arbitrator  made  an  award  in  favour  of  the  plain- 
tiff, who  nevertheless  sued  the  defendant  again, 
the  new  declaration  differing  from  the  old  one 
in  stating  that  the  plaintiff  liad  paid  the  money 
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he  before  alleged  himself  liable  to  pay,  and  had 
lost  the  custom  of  D.,  E.,  F.  :— Held,  that  the 
court  could  not  stay  proceedings  on  a  summary 
application.  Dicai  v.  Jay,  6  Bing.  519  :  4  M.  & 
P.  285. 

Till.  ActioJH  Commenced  or  Prosecuted  ivifhout 

Authority. 

Who  made  Party  to  Application.]— On  an 
application  by  a  defendant  to  stay  proceedings, 
on  the  ground  that  the  plaintiff's  attorney  is 
going  on  with  the  suit  contraiy  to  the  express 
direction  of  his  client,  the  plaintiff  should  be 
made  a  party  to  the  rule.  Tltatcher  v.  Aguilar, 
11  Ex.  436.  See  also  Keivhigg in-by-tke-Sca  Gat 
Company  v.  Armstrong, post,  col.  1748. 

At  what  Period  made.] — In  an  action  for 
calls,  after  the  cause  had  been  set  down  for  trial 
and  made  a  remanet,  the  defendant  applied  to 
set  aside  the  proceedings,  upon  the  ground  that 
the  company  was  virtually  extinct,  and  that  the 
parties  who  had  instituted  the  action  had  no 
authority  to  do  so  -.—Held,  that  the  application 
was  too  late,  it  appearing  that  the  defendant 
had  known  all  the  facts  for  a  long  time.  Thames 
Haven  Dock  and  Railway  Company  v.  Hall,  5 
M.  &  G.  274  ;  6  Scott,  N.  R.  342  ;  3  Railw.  Gas. 
441  ;  7  Jut.  238. 

Action  oommenoed  under  Void  Power  of 
Attorney.] — An  application  by  a  defendant  to 
stay  the  proceedings  in  an  action,  was  supported 
by  an  affidavit  of  some  of  the  plaintiffs,  dis- 
avowing the  action,  and  stating  that  it  had  been 
brought  in  their  names  under  a  power  of  attorney 
contained  in  a  deed  which  was  void  for  usury  : — 
The  court  refused  to  stay  the  proceedings.  Tuhh 
T.  Bodd,  2  L.,  M.  &  P.  97. 

By  Wife  on  Settlement  without  Trastee.]->An 
action  was  brought  by  a  wife  against  her  husband, 
on  a  settlement  deed,  in  the  name  of  the  trustee. 
The  court  refused,  on  the  application  of  the 
husband,  to  set  aside  the  proceedings,  on  the 
ground  that  the  action  was  brought  without  the 
authority  of  the  trustee,  it  appearing  that  an 
application  had  been  made  to  the  trustee,  to 
consent  to  her  name  being  used,  and  an  indem- 
nity against  costs  offered  to  her,  which  she  had 
refused  without  assigning  any  reason.  Auster 
V.  Holland,  3  D.  &  L.  740  ;  1  B.  C.  Rep.  104  ;  15 
L.  J.,  Q.  B.  229  ;  10  Jur.  786. 

Aotion  by  Assignor  of  Bebt.]— A.  assigned  to 
B.,  by  way  of  security  for  a  loan  of  10,000^.,  two 
sums  of  5,000Z.  each,  due  from  C.  to  A.  under 
several  deeds,  and  afterwards  brought  an  action 
against  C.  upon  those  deeds  : — The  court  refused 
to  stay  proceedings  in  the  action  at  the  instance 
of  B.  and  C,  and  suggested  that  the  proper 
course  was  to  apply  after  judgment  to  stay  exe- 
cution,    Seppings  v.  Nokcs,  2  C.  B.  292. 

Plaintiff  a  Tmstee  for  Another.]  —  Though 
after  the  recovery  of  a  verdict,  the  effect  will  be 
only  to  make  the  plaintiff  a  trustee  for  another 
person  for  half  the  amount  recovered,  the  court 
will  not  stay  the  proceedings  in  an  action  against 
him  on  the  payment  of  the  half  of  the  sum  sought 
to  be  recovered,  but  will  leave  the  defendant  to 
his  remedy  in  equity.  Barlow  v.  Leeds,  5  N  & 
M.  426  ;  1  H.  &  W.  479. 
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Aotion  brought  by  Solicitor  without  Autko- 
rity.] — Where  a  solicitor  has  commenced  an 
action  in  the  name  of  a  plaintiff  without  autho- 
rity, the  proper  cou»e  is  for  the  plaintiff  to 
serve  notice  of  motion  on  the  defendant,  as  well 
as  on  the  solicitor,  that  the  action  may  be 
dismissed,  and  that  the  solicitor  may  pay  the 
costs  of  the  plaintiff  as  betw^een  solicitor  and 
client,  and  the  costs  of  the  defendant  as  between 
party  and  party.  In  cases  where  no  rule  of 
practice  is  laid  down  by  the  new  orders,  and 
there  is  a  variance  in  the  old  practice  ot  the 
chancery  and  common  law  courts,  that  practice 
is  to  prevail  which  is  considered  by  the  court 
most  convenient.  Newhiggin-hy-the-Sea  Gat 
Cimpany  v.  Armstrong,  13  Ch.  D.  310 ;  49  L.  J.^ 
Ch.  231  ;  41  L.  T.  637  ;  28  W.  R.  217— C.  A. 

The  name  of  a  plaintiff  having  been  in- 
serted on  the  record  without  his  knowledge, 
consent,  or  authority,  on  motion  by  the  defen- 
dants to  dismiss  for  want  of  prosecution,  and  on 
motion  by  the  plaintiff  to  have  his  name  struck 
out  from  the  record : — Held,  that  the  solicitor* 
to  the  record  who  had  purported  to  act  for  the 
said  plaintiff  were  liable  to  pay  his  costs  of  the 
motion  as  between  solicitor  and  client,  and  also 
to  pay  the  costs  of  the  defendants  of  the  action 
and  all  the  motions  therein.  Nurse  v.  Bum/ord^ 
13  Ch.  D,  764  ;  49  L.  J.,  Ch.  229  ;  41  L.  T.  611  ; 
28  W.  R.  145. 

The  form  of  order  in  Bundas  v.  Butens  (1  Vc*, 
196)  not  followed.    Ih 

The  practice  of  common  law  as  laid  down  in 
Reynolds  v.  Howell  (8  L.  R.,  Q.  B.  398)  foUowed. 
Ih. 

When  an  attorney  brings  an  action  without 
the  authority  of  the  plaintiff,  the  plaintiff  is 
entitled  to  have  the  proceedings  stayed  ^vithout 
payment  of  costs,  lleynolds  v.  Hotoell.  8  L.  R., 
Q.  B.  398  J  42  L.  J.,  Q.  B.  181  ;  29  L.  T.  208  ;  22 
W.  R.  18. 

The  rule  that  proceedings  taken  by  a  solicitor 
without  proper  authority  will  be  annulled  witii 
costs,  to  be  paid  by  him,  does  not  apply  unless 
he  was  aware  of  the  circumstances  which  in- 
validated his  authority ;  and  notice  from  the 
other  side  is  not  sufficient  to  fix  him  with  know- 
ledge, if  he  had  good  reason  to  suppose  that  the 
facts  stated  in  the  notice  were  not  true.  Thomas 
V,  Finlaysm,  19  W.  R.  255. 


ix.  IW  Irregularity, 
a.  When  Applicatiim  should  he  made. 

Within  Beatonable  Time.] — An  application 
to  set  aside  proceedings  for  irregularity  must 
be  made  within  a  reasonable  time  after  the 
irregularity  occurs  ;  and,  therefore,  where  a  de- 
fendant suffered  two  terms  to  elapse  before 
applying  for  a  rule  on  the  master  to  review  his 
taxation  of  costs,  the  court  refused  to  grant  him 
the  rule.  ClaHdge  v.  JPA'enzie,  2  D.,  N.  S.  898  ; 
6  Scott,  N.  R.  171 ;  5  M.  &  G.  251 ;  12  L.  J.,  C.  P. 
131  ;  7  Jur.  329. 

This  rule  applies  as  well  to  prisoners  as  to 
other  persons.  2  h, ;  S.  i^.,  Primrose  v,  Baddely, 
2  D.  P.  C.  350  ;  2  C.  &  M.  468 ;  4  Tyr.  370. 

If  a  defendant  conducts  his  cause  in  person  it 
is  no  reason  for  delay  in  moving  to  set  aside 
proceedings  for  irregularity.  Currey  v.  Bowker^ 
9  D.  P.  C.  623. 

Assignees  of  a  bankrupt  seeking  to  set  aside  a 
judgment  against   him    for   irregularity,  must 
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come  within  the  same  time  after  their  appoint-   out  the  first  irregularity.    HardwickeY.  Mardle^ 

2  B.  C.  Rep.  17  ;  4  D.  &  L.  739. 

But  it  is  not  necessary  to  use  the  term  "  irregu- 
larity."   Harvey  v.  Bennett,  2  Chit.  238. 

A  party  must  state  at  once  all  the  grounds  of 
his  application.    Anon.,,  1  Chit.  126. 

Where  a  rule  is  drawn  up  for  setting  aside  a 
judgment  for  irregularity,  an  objection  that  it 
was  signed  against  good  faith  cannot  be  enter- 
tained (though  the  rule  was  moved  on  that 
ground),  that  not  being  an  irregularity.  Smith 
V.  Clark,  2  D.  P.  C.  218. 


ment  as  the  bankrupt  must  have  done  after  he 
has  had  notice  of  the  irregularity.  Alcock  v. 
Sutcliffe,  2  B.  C.  Rep.  313  ;  16  L.  J.,  Q.  B.  129  ; 
11  Jur.  126. 

If  an  application  is  made  to  a  judge  to  set 
aside  proceedings  on  the  ground  of  irregularity, 
the  question,  whether  or  not  the  application  is 
made  in  time,  is  entirely  in  his  discretion,  and 
the  court  will  not  review  his  decision  in  this 
respect.  Lane  v.  Newman,  1  B.  C.  Rep.  93  ;  10 
Jut.  925. 

The  law  is  the  same,  whether  the  judge  refused 
or  granted  the  application.    Ih, 

Where  a  judgment  was  irregularly  signed,  and 
execution  levied  on  the  9th  March : — Held,  too 
late  to  apply  to  set  aside  the  judgment  on  the 
28th  April  following,  either  at  the  instance  of 
the  defendant  himself  or  of  his  assignees,  he 
having  subsequently  become  bankrupt,  although 
the  latter  were  not  aware  until  the  7th  April 
of  the  irregularity  existing  in  the  judgment. 
Weedm  v.  Garcia,  2  D.,  N.  S.  64;  7  Jur. 
130. 

Application  may  be  made  to  set  aside  a  judg- 
ment for  irregularity  the  day  after  serving  notice 
of  executing  a  writ  of  inquiry.  Amoz  v.  Sinith, 
7  D.  P.  C.  866. 

Where  there  is  an  irregularity  in  any  proceed- 
ing had  in  vacation,  and  there  is  time  in  the 
course  of  that  vacation  to  apply  to  a  judge,  it  is 
imperative  upon  the  party  complaining  to  do  so  ; 
and  he  cannot  move  to  set  aside  the  proceedings 
till  the  first  four  days  of  the  next  term,  though 
there  has  been  no  intermediate  step  taken.  Cox 
T.  Tullock,  2  D.  P.  C.  47  ;  3  Tyr.  678. 

But  an  application  to  set  aside  an  interlocu- 
tory judgment  for  irregularity,  after  notice  to 
execute.a  writ  of  inquiry  on  the  4th  of  November, 
will  be*  too  late  on  the  12th.  Scott  v.  Cogger,  3 
D.  P.  C.  212. 

Judgment  for  want  of  a  plea  was  signed  on 
the  17th  April,  and  a  summons  was  taken  out 
for  setting  it  aside,  which  was  discharged  on  the 
23rd,  execution  issued  on  the  27th,  and,  on  the 
28th,  defendant  moved  the  court  to  set  aside  the 
judgment  for  irregularity  : — Held,  that  the  appli- 
cation was  too  late.  Shield  v.  (j^ick,  8  M.  &  W. 
289. 

When  a  defendant  was  wrongfully  arrested 
imder  a  ca.  sa.  on  the  14th  of  August,  and  the 
application  for  his  discharge  was  not  made  until 
the  11th  of  December: — ^Heid,  not  too  late. 
Jlodgety.  Callaghan,  2  C.  B.,  N.  S.  306  ;  26  L.  J., 
C.  P.  171. 

Beldre  further  Step  taken.]  —  A  party  may 
apply  to  set  aside  proceedings  for  irregularity  at 
any  time  before  the  irregular  party  has  taken  a 
further  step,  if  the  latter  has  not  by  the  delay  of 
the  former  been  induced  to  place  himself  in  a 
worse  situation  than  he  would  have  been  in  if 
the  other  had  come  earlier.  Dand  v.  Barnu,  6 
Taunt.  5  ;  1  Marsh.  403. 


i8.  Grounds  of  Application  should  hs  Stated. 

It  is  not  necessary,  in  a  rule  nisi  to  set  aside 
proceedings  for  irregularity,  to  specify  the 
grounds  of  irregularity  on  which  the  party  relies. 
Bennie  v.  Bruce,  3  D.  &  L.  946  ;  9  Jur.  697. 

Where  a  party  moves  to  set  aside  proceedings 
on  the  ground  of  irregularity,  he  should  point 


y.  Imposition  of  Terms. 

Of  Bringing  no  Action.]— The  application  for 
setting  aside  a  judgment  as  against  good  faith  is 
ex  debito  justitise,  and  the  court  will  not  impose 
on  the  defendant,  as  a  condition  for  setting  it 
aside,  that  he  should  bring  no  action.  Cash  v. 
Wells,  I  B.  &  Ad.  375. 

On  an  application  to  set  aside  judgment  and 
execution  for  irregularity,  on  the  alleged  ground 
that  the  judgment  had  been  signed  pending  a 
summons  for  time  to  plead,  which  summons  the 
plaintiff's  attorney  denied  having  received,  the 
fudge  made  an  order  setting  aside  the  judgment 
and  execution,  without  costs,  but  not  embodying 
any  decision  as  to  the  irregularity ;  and  he  added 
a  direction,  that  the  defendant  should  bring  no 
action.  The  defendant  protested  against  this 
addition,  but  served  the  order  upon  the  sheriff, 
who  thereupon  gave  up  the  goods  : — ^Held,  that 
defendant,  having  thus  far  availed  himself  of 
the  order,  could  not  apply  to  rescind  that  part 
which  forbade  bringing  an  action.  Pearce  v, 
Chapl'm,  9  Q.  B.  802  ;  16  L.  J.,  Q.  B.  49. 

When,  execution  having  been  issued  prema- 
turely, the  defendant  has  applied  to  a  judge  to 
set  the  same  aside,  with  costs,  the  judge  may,  on 
granting  such  application,  impose  the  terms  that 
no  action  be  brought,  and  the  court  will  not 
afterwards  review  the  exercise  of  such  discre- 
tionary power  by  rescinding  that  portion  of  the 
judge's  order  which  imposes  those  terms, 
although  the  order  has  not  been  drawn  up  or 
acted  on  by  the  defendant.  Bartlett  v.  Stint  on  f 
1  L.  R.,  C.  P.  483  ;  35  L.  J.,  C.  P.  238  ;  12  Jur., 
N.  S.  342  ;  14  L.  T.  287  ;  14  W.  R.  614. 

Where  a  judgment  and  execution  are  set 
aside  for  irregularity,  the  court  has  no  power 
to  impose  the  term  on  the  defendant,  that  he 
should  bring  no  action.  Adlam  v.  Noble,  9 
D.  P.  C.  322. 

If  the  term  of  bringing  no  action  is  not  im- 
posed by  the  court  at  the  time  of  disposing  of 
the  rule  for  setting  aside  the  irregular  pro- 
ceedings, the  succSsful  party  cannot  be  re- 
strained from  bringing  an  action  in  respect  of 
the  irregularity.  Attwood  v.  Greenwood,  7  D. 
P.  C.  534. 

If  a  judge  discharges  a  person,  who  has  been 
arrested,  out  of  custody,  under  an  order,  on  his 
undertaking  to  bring  no  action,  and  he  after- 
wards commences  one  in  disobedience  of  such 
order,  the  court  will  not  interfere  to  set  aside 
the  proceedings  until  the  order  is  made  a  rule  of 
court.    Jameson  v.  Bajfer,  3  Moore,  65,  n. 

Performance  of   Terms  a  €k>ndition    Preee- 

dent.]— If  the  court  directs  any  proceedings  to 
be  set  aside  on  terms,  the  terms  are  a  condition 
precedent,  and  till  performance  of  the  terms  the 
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proceedings  stand  ;  and  the  plaintiff  may  pursue 
them  without  application  to  the  court.  Dodiley 
V.  Hamilton^  5  Taunt.  1. 

5.   Waiver, 

If  a  party  lies  by  after  an  irregularity  in  the. 
proceedings,  and  knowingly  permits  the  other 
party  to  take  a  further  step  in  the  cause,  before 
he  moves  to  take  advantage  of  the  irregularity, 
it  is  as  much  a  waiver  of  the  irregularity  as 
taking  a  step  himselt  Oaire  v.  Goodman,  2 
Smith,  391. 

There  can  be  no  waiver  unless  with  a  knowledge 
of  the  irregularity.  Cox  v.  Tullock,  2  D.  P.  C. 
47  ;  3  Tyr.  578. 

.  An  irregularity  is  not  waived  by  agreeing  to 
terms,  where  the  party  is  under  a  misapprehen- 
sion occasioned  by  the  mistake  of  a  judge  in 
point  of  law.  JVhalley  v.  Bamet,  1  D.  P.  C. 
607. 

€,  Otli^r  Matters, 

Ezeiue  for  Irregularity.]— Irregularities  in 
practice  are  not  excused  from  liability  to  costs 
on  the  ground  that  the  party  has  been  misled  by 
Impey's  Practice  or  other  unauthorized  publica- 
tions. Crew  V.  Attwood,  7  Taunt.  70  ;  2  Mareh. 
337.  And  see  Lear  v.  Heathy  1  Marsh.  19 ;  5 
Taunt.  201. 

Order  that  Plaintiff  sign  Judgment.]— The 
court  will  not  grant  a  rule  authorizing  a  plain- 
tiff to  sign  judgment  for  irre^arity,  but  will 
leave  him  to  take  that  step  at  his  own  peril. 
Ti/7ine  v.  Woodmany  2  Tyr.  492. 


Similar  Applieatiou  at  Cliambers.]— Where  a 
defendant  applied  to  a  judge  in  vacation  to  set 
aside  the  plaintiff's  execution  for  in-egularity,  on 
a  ground  which  the  judge  overruled  ;  the  defen- 
dant having  brought  a  writ  of  error  before  final 
judgment  signed,  but  not  having  communicated 
that  fact  to  the  judge,  afterwards  applied  to  the 
court  to  set  aside  the  execution,  on  the  ground 
that  he  had  before  brought  a  writ  of  error : — 
Held,  that  this  fact  not  having  been  communi- 
cated to  the  judge  on  the  former  application  to 
him,  the  defendant  was  now  too  late  to  take  ad- 
Vantage  of  the  irregularity.  Thorpe  v.  Beer,  1 
Chit.  124  ;  2  B.  &  A.  373. 

When  an  application  to  set  aside  proceedings 
for  irregularity  prim4  facie  is  too  late,  but  the 
defendant  means  to  rely  upon  the  fact  of  a 
similar  application  having  been  made  at  cham- 
bers within  the  proper  time,  the  rule  should  be 
drawn  up  on  reading  the  order  of  the  judge,  or 
upon  an  affidavit  of  the  fact.  Shugan  v.  Gm- 
vamion,  7  D.  P.  C.  391  ;  5  M.  &  W.  30. 

Affidavit  that  Judgment  Signed.]— In  order  to 
set  aside  judgment  for  irr^ularity,  it  must 
distinctly  appear  by  affidavit  that  judgment  has 
been  signed.  Classer  v.  Drayton,  8  D.  P.  C. 
184. 


X. 


Until  Payment  of  Cottt, 


For  Konpajrment  of  Costs  of  Former  Aotion.] 

— It  is  only  in  ejectment  that  the  court  ordi- 
narily interferes  to  stop  a  second  action  till  the 
costs  due  from  the  plaintiff  in  a  former  action 


for  the  same  matter  have  been  paid ;  but  the 
court  might  interfere  in  a  second  action  of  tres- 
pass, if  it  appeared  to .  have  been  brought  vexa- 
tiously  and  oppressively.  Bativei'S  v.  Morgan, 
17  C.  B.  530 ;  25  L.  J.,  C.  P.  144. 

When  a  plaintiff  has  failed  in  one  action  and 
brings  another  action  against  the  same  party  or 
some  one  identified  in  interest  with  him  for  the 
same  or  what  is  substantially  the  same  cause  of 
action,  the  court  will  stay  proceedings  In  the 
second  till  the  costs  of  the  first  are  paid,  unless 
it  is  shewn  that  the  plaintiff  has  a  real  probable 
cause  of  action.  Cohhett  v.  Warner,  2  L.  R., 
Q.  B.  108  ;  36  L.  J.,  Q.  B.  86  ;  16  L.  T.  150  ;  15 
W.  R.  408  ;  8  B.  &  S.  21. 

If  A.  brings  an  action  for  money  had  and  re- 
ceived against  B.  and  others,  and  is  nonsuited, 
and  brings  another  action,  being  in  form  an 
action  on  the  case,  but  proceeding  on  the  same 
alleged  causes  of  action  against  B.,  and  pre- 
viously to  commencing  the  second  action  A/s 
attorney  has  told  B.'s  attorney  that  unless  B. 
will  forego  his  costs  arising  on  the  nonsuit  in  the 
former  action  A,  will  commence  the  second 
action,  this  is  such  evidence  of  oppression  and 
vexatious  conduct  as  will  induce  the  court  to 
grant  a  stay  of  proceedings  in  the  second  action 
until  the  payment  of  B.'s  costs  X)f  the  firsts 
Clark  v.  Dixon,  4  Jur.,  N.  S.  715. 

The  court  refused  to  stay  proceedings  in  a  qui 
tam  action  till  the  costs  of  a  non  pros,  in  a  former 
action  by  a  different  plaintiff  were  paid.  Sa- 
gli^k  V.  Ci>x,  Cowp.  322. 

A  bill  for  an  account  of  the  personal  estate  of 
W.  J.,  an  intestate,  was  filed  by  the  legal  per- 
sonal representative  of  E.  B.  against  the  personal 
representatives  of  the  deceased  administrators  of 
w.  J.,  alleging  that  the  administrators  of  W.  J. 
had  got  in  the  greater  part  of  t^e  estate,  and 
that  £.  B.  was  the  sole  next  of  kin.    The  suit 
was  revived  in  1877  by  M.,  a  subsequent  personal 
representative  of  E.  B.,  against  X.  and  Y.,  as  re- 
presentatiyes  of  one  of  the  administrators,  and 
z.,  as    representative  of   the  others,  and   was 
ultimately  dismissed  in  1880  with  costs  as  against 
all  three  defendants  on  the  ground  that  the  title 
of  E.  B.  as  next  of  kin  was  not  proved.    After 
this  M.  took  out  administration  de  bonis  non  to 
W.  J.,  and  brought  his  action  as  such  adminis- 
trator against  Z.  for  an  account  of  the  personal 
estate  of  W.  J.,  received  by  the  administrators 
whom  Z.  represented  : — Held,  that,  although  M. 
formerly  sued  as  personal  representative  of  £.  B., 
and  now  sued  as  personal  representative  of  W.  J., 
the  action  was  in  substance  a  second  proceeding 
for  the  same  matter  under  the  same  alleged  title, 
and  that  proceedings  must  be  stayed  until  the 
costs  of  the  old  suit  had  been  paid.    Martin  v. 
Beanahamp  (^EarV),  26  Ch.  D.  12  ;  49  L.  T.  384  ; 
32  W.  R.  17— C.  A. 

An  action  was  brought  by  a  married  woman  bj 
her  next  friend,  and  an  order  was  made  that  the 
next  friend  should  give  security  for  costs  on  the 
ground  of  poverty.  That  order  not  having  been 
complied  with  the  action  was  dismissed  with 
costs.  Afterwards  the  plaintiff  by  a  different 
next  friend  brought  another  action  for  the  same 
purpose  : — Held,  that  the  second  action  ought  to 
be  stayed  till  the  costs  of  the  first  action  were 
paid.  Hind  v.  Whitmore  (2  K.  k  J.  458)  not 
followed.  Payne,  In  re,  Bandle  v.  Payne,  23 
Ch.  D.  288  ;  52  L.  J.,  Ch.  544  j  48  L.  T.  194  i  31 
W.  R.  509— C.A. 
A  plaintiff  having  been  nonsuited  in  an  action 
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of  Blander  in  which  the  defendant  had  pleaded  a 
justification,  commenced,  without  having  paid 
the  defendant's  costs,  a  second  action  in  form& 
pauperis  for  substantially  the  same  slander  as 
that  declared  upon  in  the  first  action  and  also 
for  other  slanderous  words  spoken  on  the  same 
occasion  as  that  slander.  The  court  stayed  the 
proceedings  in  the  second  action  until  payment 
of  the  costs  of  the  first.  Hoare  v.  Diekstyn,  6 
D.  &  L.  577  ;  7  C.  B.  164  ;  18  L.  J.,  C.  P.  168. 

The  plaintiff's  counsel  at  the  trial  of  an  action 
for  libel,  after  the  evidence  on  both  sides  was 
before  the  jury,  elected  in  the  course  of  his  reply 
to  be  nonsuited.  The  plaintiff  then  commenced 
a  second  action,  and  delivered  the  declaration  on 
the  13th  January,  shewing  that  the  cause  of 
action  was  the  same  in  both  cases.  After  obtain- 
ing time  to  plead,  the  defendant  took  out  a  sum- 
mons on  the  24th  January  to  stay  the  second 
action  till  the  costs  of  the  first  were  paid.  No 
order  was  made  on  the  summons,  but  the  defen- 
dant got  further  time  to  plead,  and  then  applied 
to  the  court  and  obtained  a  rule  nisi  on  the  30th 
January  to  stay  the  second  action  till  the  costs 
of  the  first  were  paid.  The  plaintiff  was  an  un- 
certified bankrupt  and  keeping  out  of  the  way  : 
— Held,  that  this  was  a  proj)er  case  for  staying 
the  second  action  till  the  costs  of  the  first  were 
paid  and  that  the  application  was  in  time. 
Prowse  V.  Lordale,  3  B.  &  S.  896  ;  82  L.  J.,  Q.  B. 
227  ;  9  Jur.,  N.  S.  1236  ;  8  L.  T.  314  ;  11  W.  R. 
643. 

See  also  canes  sub  tit.  Ejeotmbnt. 

Costs  of  Prior  Aotion  in  other  Division  un- 
paid.]— The  fact  that  a  previous  action,  of  which 
the  costs  are  unpaid,  has  been  commenced  and 
discontinued  in  one  of  the  common  law  courts, 
may  be  a  good  ground  for  staying  proceedings 
until  such  costs  are  paid.  Caniwt  v.  Morgan^  1 
Ch.  D.  1  ;  45  L.  J.,  Ch.  50  ;  33  L.  T.  402  ;  24 
W.  R.  91— C.  A. 

For  Nonpayment  of  Costs  of  Interlooutory 
Prooeoding.] — The  plaintiff  obtained  a  verdict 
in  an  action,  and  the  Queen*s  Bench  Division 
having  refused  to  grant  a  rule  nisi  for  a  new 
trial,  the  defendant  obtained  a  rule  absolute  in 
the  Court  of  Appeal.  By  the  rule  the  plaintiff 
was  ordered  to  pay  the  costs  of  the  applications, 
which  he  failed  to  do.  : — Held,  that  the  defen- 
dant was  not  entitled  to  an  order  to  stay  the 
proceedings  until  the  costs  were  paid.  Morton 
V.  Palmar,  9  Q.  B.  D.  89  ;  51  L.  J.,  Q.  B.  307  ; 
46  L.  T.  285  ;  30  W.  R.  961 ;  46  J.  P.  368. 

Some  CanMS  of  Aotion  the  same  as  in  former 
Aotion,  and  some  different]  —  Plaintiff  had 
brought  an  action  for  slander  and  libel.  The 
libel  was  contained  in  a  letter  written  by  the 
defendant,  the  words  of  which,  as  set  forth  in 
the  statement  of  claim,  the  plaintiff  failed  to 
prove,  and  he  was  nonsuited.  The  costs  of  this 
action  were  not  paid  by  the  plaintiff.  He  then 
brought  a  second  action  for  slander  and  libel 
against  the  same  defendant.  The  statement  of 
claim  in  the  second  action  relied  upon  the  same 
causes  of  action  in  slander,  and  three  of  the 
same  causes  of  action  in  libel,  as  were  contained 
in  the  statemetTt  of  claim  in  the  first  action,-  but 
the  plaintiff  further  relied  upon  other  statements 
containe<l  in  the  letter  which  had  not  been  sued 
upon  in  the  former  action.    The  plaintiff  having 


'  entered  a  nolle  prosequi  on  the  causes  of  action, 
'  as  far  as  they  were  identical  with  those  in  the 
former  action,  the  court  refused  to  stay  pro- 
ceedings upon  the  additional  causes  of  action 
relied  on  in  the  second  action.  Bytoater  v« 
Dunne,  10  L.  R.,  Ir.  380. 

zi.  Other  Grounds, 

Ho  Bebt  due  Proved  by  Ai&daTit.]  —  The 
court  will  not  stay  proceedings  in  an  action  for 
a  debt,  though  it  clearly  appears  by  affidavit 
that  there  is  no  debt  due.  Smith  v.  Curtis,  2  D. 
P.  C.  223. 

The  court  will  not  stay  proceedings  in  an 
action,  although  it  is  distinctly  sworn,  that  it  is 
brought  for  a  sum  of  money  already  recovered  in 
a  former  action  between  the  same  parties  ;  that 
the  plaintiff  is  in  insolvent  circumstances  ;  and 
that  in  the  event  of  the  action  failing,  the  de- 
fendant will  have  to  pay  his  own  costs.  Jacques 
V.  Ross,  8  M.  &  W.  135  ;  9  D.  P.  C.  737  ;  6  Jur. 
345. 

Until  meani  of  DisooYory  given  by  Foreign 
GoTomment  ] — Proceedings  in  a  suit  by  a  foreign 
government  were  stayed  untU  the  means  of  dis* 
covery  were  secured  in  a  cross  suit.  Republic  of 
Peru  V.  Weguelin,  Weguelin  v.  Republic  of  Peru, 
20  L.  R.,  Eq.  140  ;  44  L.  J.,  Ch.  683  ;  32  L.  T. 
426  ;  23  W.  R.  776. 

Until  Offioor  named  to  give  Biseoyery.]  —An 
original  bill  was  filed  by  a  foreign  republic,  and 
a  cross  bill  was  filed  by  one  of  the  defendants 
against  the  republic,  and  one  of  its  officers  was 
made  a  defendant  for  the  purpose  of  discovery : — 
Held,  that  the  court  would  not  order  proceedings 
in  the  original  suit  to  be  stayed  until  the  officer 
of  the  republic  had  appeared.  Republic  of  Costa 
Rica  V.  Erlanger,  1  Ch.  D.  171  ;  45  L.  J.,  Ch. 
145  ;  24  W.  R,  161.    Reversing  33  L.  T.  632. 

When  Plaintiff  after  Beeree  foond  to  have  no 
Title.] — When  the  plaintiff  is,  after  decree, 
found  to  have  no  title,  the  suit  may  be  stayed 
on  the  application  of  a  person  who  has  been 
served  with  notice  of  the  decree.  Houseman  v. 
Houseman,  1  Ch.  D.  535  ;  34  L.  T.  683  ;  24  W,  R. 
592— C.  A. 

When  Befendant  Absconds.]  — After  a  decree 
for  specific  performance  of  a  contract  to  take  a 
lease  of  a  house,  and  an  order  on  further  con- 
sideration for  payment  of  the  sums  certified  to 
be  due  from  him  (for  costs  and  damages),  the 
defendant  having  absconded  without  paying  the 
amount,  the  court,  on  'motion  by  the  plaintiff, 
ordered  the  contract  to  be  rescinded  and  all 
further  proceedings  in  the  suit  stayed,  except  as 
to  the  recovery  of  the  sums  already  ordered  to  be 
paid.     Watson  v.  Cox,  16  L.  R.,  Bq.  219. 

Equitable  Befenee.]  —  A  defendant  in  an 
action  having  an  equitable  defence  should  obtain 
from  the  judge  of  the  Common  Law  Division 
leave  to  plead  that  defence,  and  cannot  obtain 
from  a  judge  of  the  Chancery  Division  a  direc- 
tion to  stay  proceedings  in  the  Common  Law 
Division  ;  and  this  prevails  whether  the  action 
was  commenced  before  or  after  the  Judicature 
Acts  came  into  operation.  Oarbutt  v.  Ihwcus, 
1  Ch.  D.  156  ;  45  L.  J.,  Ch.  133  ;  33  L.  T.  617  ; 
24  W.  R.  91— C.  A* 
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Gomplianee  with  Plaintiff's  ])«iiia]id— Without 
€08t8.] — When  a  defendant  offers  to  comply 
with  the  plaintiff's  demand,  and  woald  have 
done  so,  if  asked,  before  bill  filed,  the  court  will 
«tay  all  further  proceedings  without  costs. 
Budd  V.  Rome,  10  L.  R.,  Eq.  610 ;  39  L.  J.,  Ch. 
«46 ;   22  L.  T.  785  ;  18  W.  E.  977. 

On  Interlocutory  Application.] — On  an  in- 
terlocutory application  to  stay  an  action,  the 
plaintiff's  equity  must  be  clearly  established,  or 
he  must  pay  the  money  into  court ;  therefore, 
where  the  equity  rested  on  an  alleged  parol 
agreement,  which  was  denied  by  the  defendant, 
and  the  plaintiff  declined  to  pay  the  money  into 
court,  a  motion  to  stay  the  action  was  refused. 
Oreech  v.  Oram,  39  L.  J.,  Ch.  126. 

Petition  before  Parliament.] — ^A  suggestion 
that  there  is  a  petition  before  parliament,  is  no 
cause  for  staying  proceedings,  but  rather  other- 
yriae,     Oray'i  Inn  case,  Lofft,  436. 

Act  of  Parliament  likely  to  be  Passed.] — In  a 

qui  tam  action  for  penalties,  the  court  refused  to 
stay  the  proceedings,  upon  a  suggestion  by  affi- 
davit, that  an  act  of  parliament  was  likely  to  be 
passed,  the  effect  of  which  would  be  to  relieve 
the  defendant  from  the  penalties.  Grant  v. 
Midley,  5  M.  &  G.  201 ;  6  Scott.  N.  R.  176  ;  12 
L.  J.,  C.  P.  151. 

Where  an  action  had  been  commenced  to  re- 
cover penalties  for  omissions  mentioned  in  a 
statute,  and  an  act  had  afterwards  passed, 
which,  as  respected  some  only  of  those  omissions, 
•enacted  that  no  action  alr^dy  commenced  to 
recover  penalties  in  respect  of  them  should  be 
prosecuted  without  the  consent  of  a  judge : — 
Held,  that  the  proceedings  in  the  action  sub- 
fiequent  to  the  passing  of  the  latter  statute  must 
be  set  aside,  the  consent  of  a  judge  not  having 
been  obtained.  Grant  v.  Browne,  .1  D.  &  L. 
799  ;  7  Scott,  N.  R.  508  ;  13  L.  J.,  C.  P.  23  ;  8 
Jur.  177. 

Biseontinnanoe.]  —  A  rule  to  discontinue  is 
not  a  stay  of  proceedings.  Beeton  or  Baker  v. 
Jvpp  or  Gvpp,  15  M.  &  W.  149  ;  3  D.  &  L.  474  ; 
15  L.  J.,  Ex.  120  ;  10  Jur.  646. 

Of  Issue  of  Pact  pending  Appeal  on  Question 
at  Law.] — Where  a  question  of  law  has  been 
decided  on  demurrer,  or  on  a  preliminary  objec- 
tion, and  an  appeal  has  been  brought,  the  court 
will  not  in  general  stay  the  trial  of  the  issues  of 
fact  pending  the  appeal.  Palmer's  Application, 
In  re,  22  Ch.  D.  88  ;  52  L.  J.,  Ch.  224  ;  48  L.  T. 
52  ;  31  W.  R.  38— C.  A. 

b.  Practice. 

To  what  Court  Application  must  be  made.^— 
An  application  to  stay  proceedings  in  an  action 
must  be  made  in  the  court  in  which  the  action 
is  pending.  Ko  other  judge  or  court  has  juris- 
diction to  stay  proceedings.  Garbutt  v.  Ikwcus, 
1  Ch.  D.  156  ;  45  L.  J.,  Ch,  133  ;  33  L.  T.  617  ; 

24  W.  R.  91— C.  A. ;  Morrison  Patent  Fuel  Com^ 
pany.  In  re,  W.  N.  1877,  20  ;  South  of  France 
Pottery  Works  Syndicate,  In  re,  37  L.  T.    260  ; 

25  W.  R.  870— C.  A. ;  People's  Garden  Company, 
In  re,  1  CK  D.  44  ;  45  L.  J.,  Ch.  129  ;  24  W.  R. 
40  ;  Walker  v.  Banaghar  Distillery  Company, 
'  Q.  B.  D.  129  ;  45  L.  J.,  Q.  B.  134 ;  33  L,  T. 


502  ;  Rose  v.  Gardden  Lodge,  Jf-c,  Company^  3 
Q.  B.  D.  235  ;  47  L.  J.,  Q.  B.  338  ;  38  L.  T.  101  ; 
26  W.  R.  353.  The  decisions  contrd,  viz.,  Xin^- 
church  y.  People's  Garden  Company,  1  C.  P.  D. 
45  ;  45  L.  J.,  C.  P.  131 ;  33  L.  T.  381  ;  24  W.  R. 
41  ;  Keedham  v.  Rivers  Protection  Company^  1 
Ch.  D.  263  ;  45  L.  J.,  Ch.  132  ;  33  L.  T.  403  ;  24 
W.  R.  317,  arc  wrong. 

Power  of  County  Court  Judge  to  restrain. 
Action  in  High  Court.] — The  County  Courts  Act, 
1865  (28  &  29  Vict.  o.  99),  s.  2,  confers  upon  the 
judge  of  a  county  court  all  the  powers  and  autho- 
rities, for  the  purposes  of  that  act,  possessed  by 
a  judge  of  the  Court  of  Chancery,  which  at  that 
time  included  the  power  of  restraining  by  in- 
junction an  action  in  a  superior  court  of  common 
law.  Such  a  power  has  been  taken  away  from 
the  Court  of  Chancery  by  s.  24,  sub-s.  5  of  the 
Judicature  Act,  1873  (36  &  37  Vict  c.  66),  and  is 
therefore  impliedly  taken  away  also  from  a 
county  court  judge,  who  has  moreover  expressly 
conferred  upon  him  by  the  same  act  (s.  89)  the 
same  powers  as  are  possessed  by  the  High  Court 
of  Justice.  Cohhold  v.  Pryke.  4  Ex.  D.  315  ;  49 
L.  J.,  Ex.  8  ;  28  W.  R.  259. 

Application  without  Delay.] — When  an  appli- 
cation is  to  be  made  for  reli^  or  indulgence  it 
ought  to  be  made  without  delay.  Fither  v.  i?e- 
gre;:,  1  D.  P.  C.  588.   And  see  preceding  mh-keadit, 

AffidaTit— Contents  of.]— Affidavits  in  support 
of  a  rule  to  set  aside  proceedings  must  shew  a 
clear  case  for  relief.  Preedy  v.  Lotell,  4  D.  P. 
C.  671. 

Motion  to  Dismiss  pending  Stay.]— When  a 
plaintiff  is  in  contempt  for  non-payment  of  coets 
of  an  interlocutory  applicatiouy  and  the  defen- 
dant has  obtained  an  order  staying  further  pro- 
ceedings on  the  plaintiffs  part  until  such  costs 
are  paid,  a  motion  by  the  defendant  asking  the 
court  to  fix  a  time  for  payment  of  the  costs,  and, 
in  default,  to  dismiss  the  bill,  is  irr^ular.  Gould 
V.  Twine,  43  L.  J..  Ch.  381 ;  30  L.  T.  243;  22  W. 
R.  398. 

Before  Jndieature  Aets.] — Where  a  defendant 
obtains  a  rule  which  stays  the  plaintifTs  pro- 
ceedings, he  is  entitled  to  the  whole  of  the  day 
on  which  such  rule  is  disposed  of  for  taking  the 
next  step.  Vernon  v.  Hodgins,  1  M .  &  W.  161  ; 
1  Gale,  354. 

The  court  will  not  grant  a  rule  for  staying 
proceedings  on  the  last  day  of  term.  Doe  d. 
Smith  V.  ifardij,  4  D.  P.  C.  356. 

On  motion  for  costs  of  the  day,  a  stay  of  pro- 
ceedings cannot  be  had,  although  two  days'  notice 
of  motion  has  been  given.  Eager  v.  Cuthill,  3 
M.  &  W.  60  ;  6  D.  P.  C.  125  ;  M.  &  H.  338  ;  1 
Jur.  988. 

Where  a  judge  in  vacation  made  an  order  for 
a  stay  of  proceedings,  on  the  ground  that  they 
were  brought  against  good  faith;  a  motion  on  the 
last  day  of  the  ensuing  term  to  rescind  that  order 
was  held  not  too  late.  Cocker  v.  TempeH,  9  D. 
P.  0.  306. 

Where  a  rule  nisi  is  obtained  for  setting  aside 
proceedings  for  irregularity,  there  can  be  no  stay 
of  procee^ngs,  unless  notice  of  the  motion  has 
been  given  to  the  opposite  party.  FoHeseue  v. 
Jones,  1  D.  P.  C.  524. 

It  is  no  violation  of  a  rule  nisi,  containing  a 
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stay  o£  proceedings,  to  conntennand  a  notice  of 
trial  previously  given.  Mulliru  v.  Ford^  2  B.  C. 
Rep.  19  ;  4  D.  &  L.  765  ;  11  Jnr.  370. 

Costs  on  Stay.l — When  a  defendant  obtains 
the  ordinary  order  to  stay  proceedings  upon 
payment  of  costs,  it  is  the  duty  of  the  master 
-when  taxing  such  costs  to  consider  and  deter- 
mine questions  raised  by  the  defendant  as  to  the 
necessity  or  propriety  of  proceedings  for  which 
•charges  are  made  in  the  bills  of  costs.  Wormtley, 
In  re,  Bainet  v.  Wormsley,  47  L.  J.,  Ch,  844 ; 
39  L.  T.  85  ;  27  W.  R.  36. 

Although  the  general  rule  is,  on  setting  aside 
proceedings  for  irregularity,  that  the  successful 
party  is  entitled  to  his  costs,  stili  the  court  will 
not  give  them  if  they  consider  the  matter  one  on 
which  doubts  might  have  fairly  existed.  Jones 
V.  Smith,  3  M.  &  W.  526. 

If,  on  moving  to  set  aside  proceedings  for 
irregularity,  the  rule  does  not  pray  for  costs,  the 
court  cannot  give  them.  Bex  v.  Middlesex 
iSherlff^,  2  D.  P.  C.  5. 

Where  an  inquisition  of  damages  before  the 
sheriff  was  excessive,  and  the  court  granted  a 
rule  for  setting  it  aside,  leaving  it  to  an  arbi- 
trator to  say  for  what  sum  the  verdict  should 
stand  (nothing  being  said  at  the  time  as  to 
costs),  and  the  arbitrator  reduced  the  damages 
considerably  : — Held,  that  the  plaintiff  was  not 
entitled  to  the  costs  of  setting  aside  the  inqui- 
sition. Lewis  V.  Harris,  4  D.  &  R.  129  :  2  B.  & 
C.  620. 

c.  On  Windlnsr-up  of  Companies. 
See  Company. 

d.    On  Bankruptcy. 
See  Bankkuptcy. 

e.    Pending  Appeal  to  House  of  Lords  or 
Court  of  Appeal. 

See  Appeal. 

3.  Particulaes. 

iSee  Rules  of  Supreme.  Court,  1883,  Ord.  XIX. 

rr,  6-8). 

a.  Practice. 

h.  When  Ordered,  1764. 

c.  Sufficiency  of,  1768. 

d.  Amendment  of,  1770. 

e.  Binding  Character  of  Particulars,  1771. 

f.  In  Bjectment. — See  Bjsotxsnt. 

g.  On  Infringement  of  Patsnt. — See  Pateitt. 

a.  Practice. 

Bule  in  Qnee&'s  Bench  and  Admiralty  Diii- 
sions.] — The  rule  as  to  ordering  particulars  is 
the  same  in  the  Admiralty  Division  as  in  the 
Queen's  Bench  Division  of  the  High  Court. 
The  Rory,  7  P.  D.  117  ;  51  L.  J.,  P.  73 ;  46  L. 
T.  767  ;  4  Asp.,  M.  0.  535— C.  A.  Reversing 
51  L.  J.,  P.  22. 

Chancery  Division— In  what  Case  Partionlars 
Ordered.] — The  Chancery  Division  has  power  to 
order  a  party  to  give  particulars  of  pleading. 
If  the  action  is  a  so-called  common  law  action, 
as  for  money  lent,  particulars  will  be  ordered 


almost  as  a  matter  of  course,  as  in  motions  at 
common  law  before  the  Judicature  Acts ;  but  in 
so-called  equity  actions,  as  for  money  due  under 
a  partnership  or  charge,  particulars  will  be 
ordered  only  where  a  strong  case  for  their  being 
allowed  is  shown  by  affidavit,  the  ordinary 
practice  being,  in  the  absence  of  such  case  being 
made  out,  to  direct  a  defence  to  be  put  in,  S. 
that  can  be  done,  after  which  the  aefendant 
may  administer  interrogatories.  August inus  v. 
Xerinckx,  16  Ch.  D.  13  ;  43  L.  T.  458  ;  29 
W.  R.  225— C.  A. 

At  what  Time  Application  made.] — ^A  British 
subject  residing  in  France  was  there  served 
with  a  writ  of  summons  in  the  form  prescribed 
by  15  &  16  Vict.  c.  76,  s.  18.  The  defendant 
appeared  and  after  declaration  found  that  the 
cause  of  action  did  not  arise  within  the  jurisdic- 
tion of  the  court,  whereupon  he  applied  to  set 
aside  the  writ  and  proceedings  under  it : — Held, 
that  the  defendant,  by  appearing,  had  given  the 
court  jurisdiction ;  in  such  case,  the  defendant 
should  apply  for  particulars  before  appearance. 
Fitrbes  v.  Smith,  10  Ex.  717  ;  24  L.  J.,  Ex.  167  ; 
1  Jur.,  N.  S.  383. 

Object  ol] — The  object  of  particulars  is  to 
Inform  the  defendant  of  the  nature  of  the  plain- 
tiff's claim,  and  to  limit  the  proof  of  the  latter 
to  the  amount  therein  mentioned  :  but  it  forms 
no  part  of  the  record  itself.  It  "cannot,  there- 
fore, be  used  in  aid  of  the  declaration.  Devhps' 
ter  V.  Pumell,  3  M.  &  G.  375  ;  4  Scott,  N.  R. 
30  ;  1  D.,  N.  S.  168. 

The  object  of  particulars  is  to  control  the 
generality  of  the  declaration,  and  a  defendant  is 
entitled  to  such'  particulars  of  the  plaintiff's 
demand  as  will  give  him  that  information  whkh 
a  reasonable  man  would  require  respecting  the 
matters  against  which  he  is  called  upon  to 
defend  himself.  Rennie  v.  Beresford,  4  Railw. 
Cas.  129 ;  3  D.  &  L.  464  ;  15  M.  &  W.  78  ;  15 
L.  J.,  Ex.  78  ;  10  Jur.  76. 

Jnrisdiotion  to  Order  after  Matter  Beferred.  ] 
— By  a  judge^s  order,  the  defendant  was  required, 
within  a  limited  time,  to  deliver  particulars  of 
set-off,  and,  in  default  thereof,  the  defendant 
was  to  be  precluded  from  giving  evidence  in 
support  of  his  set-off  at  the  trial.  The  defen- 
dant neglected  to  comply  with  the  terms  of  the 
order,  and  the  cause  was  afterwards  referred  by 
an  order  of  nisi  prius  ;  and  after  the  arbitrators 
had  proceeded  with  the  reference,  a  judge, 
during  the  assizes,  made  an  order  for  the  delivery 
of  particulars  of  the  set-off  : — Held,  that  he  had 
no  authority  so  to  do  under  1  Greo.  4,  c.  65,  s.  5, 
as,  after  the  order  of  reference,  the  cause  was 
out  of  court.  Ashworth  v.  Heatheote,  4  M.  & 
P.  396  ;  6  Bing.  596. 

On  what  Xaterials  Application  made.] — In 

an  action  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  through  the  negligence  of 
the  defendant,  the  defendant  is  not  entitled  to 
particulars  of  the  injuries  on  an  affidavit  merely 
stating  that  his  defence  is  embarrassed  by  the 
want  of  such  particulars.  Brown  v.  Great 
Western  Railway  Company,  26  L.  T.  398  ;  20 
W.  R.  585. 

Semble,  that  the  defendant  would  hare  been 
entitled  to  such  particulars  on  an  affidavit  shew- 
ing that  he  had  no  knowledge  of  the  case  the 
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plaintiff  intended  to  set  up  at  the  trial,  and  that 
the  defendant  had  no  means  of  acquiring  such 
knowledge  without  the  aid  of  the  court.    lb. 

The  court  will  not  grant  particulars  in  an 
action  of  trespass  on  the  mere  affidavit  of  the 
defendant  that  he  had  read  the  declaration,  and 
that)  from  its  general  and  vague  form,  he  was 
unable  to  ascertain  the  grievance  on  which  the 
plaintiff  intended  to  rely  ;  but  some  special 
ground  must  be  shewn  as  a  reason  for  granting 
the  rule.  HorlocJt  v.  Ledlardy  10  M.  &  W. 
677  ;  2  D.,  N.  S.  277 ;  12  L.  J.,  Ex.  33. 

Heading.] — It  is  no  objection  to  the  use  of 
particulars  of  set-off,  that  they  are  headed  in  a 
different  court  from  that  in  which  the  action  is 
brought,  if  they  have  not  been  delivered  pur- 
suant to  a  judge's  order.  Levou  v.  Hilton^  6 
D.  P.  C.  267  ;  2  H.  &  W.  314. 

What  a  Condition  Precedent  to  Deliyery  of.] 

— ^A  carrier,  suing  a  railway  company  for  the 
amount  of  overcharges  on  hundreds  of  items  for 
the  carriage  of  parcels,  is  not  obliged  to  furnish 
particulars  of  the  overcharges  until  they  have 
furnished  him  with  a  copy  of  their  tariff  and 
charges.  Sutton  v.  Great  Wettem  Railway 
Company,  10  W.  R.  563. 

Setting  Aiide.] — Where  a  defendant,  after 
agreeing  to  try  a  question  as  to  the  proper  mode 
of  loading  Canada  ships,  pleaded  a  setoff  in 
order  to  snap  a  verdict,  the  court  set  aside  the 
particular  of  set-off,  on  the  plaintiff's  paying 
the  amount  claimed  by  it.  Ootdd  v.  Oliver j  4 
Bing.  N.  C.  676  ;  6  Scott,  648  ;  1  Am,  292. 

Belivery  of  Second  Particnlars  withont  Order.] 
— If  a  plaintiff  delivers  one  particular  under  an 
order,  and  afterwards  a  second  without  an  order, 
he  cannot  give  evidence  of  any  demand  in  the 
second  which  was  not  included  in  the  first. 
Brown  v.  Watttt,  1  Taunt.  353. 

"Where  a  writ  of  summons  is  specially  indorsed 
under  15  &  16  Vict.  c.  76,  s.  25,  semble,  that  it  is 
irregular  to  deliver  any  other  particulars  than 
those  indorsed  on  the  writ  without  leave.  Fro- 
mant  v.  Ashley,  1  El.  k  Bl.  723  ;  22  L.  J.,  Q.  B. 
237  ;  17  Jur.  1050. 

Amendment  of — ^When  allowed.  ] — In  an  action 
for  money  had  and  received,  the  plaintiff  having 
framed  his  particulars  from  an  account  rendered 
by  the  defendant,  was  allowed,  after  a  suspen- 
sion of  proceedings  for  ten  years,  occasioned  by 
the  absence  of  the  plaintiff  beyond  seas,  to 
amend  his  particulars,  by  the  insertion  of  fresh 
items,  discovered  after  the  defendant's  account 
had  been  rendered.  Staples  v.  Holdsworth,  4 
Bing.  N.  C.  717  ;  6  Scott,  605  ;  6  D.  P.  C.  715  ; 
1  Arn.  275. 

After  a  cause  had  been  referred  to  arbitration 
by  a  judge,  under  the  17  &  18  Vict.  c.  125,  s.  3, 
the  court  has  power  to  amend  the  particulars  of 
demand.  Gihhs  v.  Knightly,  2  H.  &  N.  34  ;  26 
L.  J.,  Ex.  294  ;  3  Jur.,  N.  S.'472. 

A  plaintiff  having  delivered  a  declaration 
against  A.  and  B.,  and  another  against  A.  and 
0.,  with  particulars  in  each  action,  A.  and  B. 
suffered  judgment  by  default  on  the  16tb  of 
January,  and  paid  the  amount  claimed  in  the 
particulars  in  that  action.  Afterwards,  A.  and 
C.  pleaded  to  the  action .  The  plaintiff,  in  the 
latter  part  of  April,  discovered  that,  by  mistake, 


he  included  in  the  particulars  delivered  to  A. 
and  C.  items  which  ought  to  have  been  in  the 
particulars  delivered  to  A.  and  B.  On  affidavit 
of  these  facts,  and  that  A.  and  B.  were  aware  of 
the  mistake,  and  allowed  judgment  to  go  by 
default  on  purpose,  the  court  (Lord  Campbell, 

C.  J.,  Coleridge  and  Crompton,  JJ.),  in  Trinity 
Term,  made  absolute  a  rule  to  set  aside  the  jadg* 
ment  against  A.  and  B.,  and  amend  the  par- 
ticulars of  demand,  on  the  plaintiff  paying  all 
costs,  and  refunding  the  money  received  :  Erie, 
J.,  doubting  as  to  the  jurisdiction  of  the  court 
to  make  such  a  rule.  Cannan  y.  Reynolds,  5 
El.  &  Bl.  301 ;  26  L.  J.,  Q.  B.  62  ;  1  Jur.,  N.  S. 
873. 

Where  a  plaintiff's  attorney  accidentally  gives 
credit  in  his  particnlars  for  a  sum  of  money, 
which  the  defendant  sets  up  as  a  cross  demand, 
the  court  will  allow  the  partionlars  to  be 
amended  on  terms.    Preston  v.  Whiteheart,  5 

D.  P.  C.  720  ;  W.,  W.  &  D.  363. 

Waiver  of  Irregularity.^ — Where  a  plaintiff 
delivered  with  his  declaration  other  particulars 
without  leave,  and  the  defendant,  instead  of  ob- 
jecting, pleaded  and  went  to  trial : — Held,  to 
have  waived  the  irregularity,  and  he  was  allowed 
to  avail  himself  of  the  second  particulars.  Fro* 
mant  v.  Ashley,  1  El.  &  Bl.  723  ;  22  L.  J.,  Q.  B, 
237  ;  17  Jur.  1060. 

An  order  was  obtained  for  delivery  of  parti- 
culars of  set-off  within  a  fortnight ;  they  were 
not  delivered  for  five  weeks,  but  after  the  delivery 
an  order  was  made  by  consent  for  the  amend- 
ment of  the  declaration.  This  is  a  waiver  of  the 
irregularity  in  the  delivery  of  the  particulars. 
Wallis  V.  AyidersoH,  &I.  &:  M.  291. 

But  a  demand  of  particulars  of  set-off  delivered 
after  a  plea,  which  is  a  nullity,  is  no  waiver  of 
the  plaintiff's  right  to  sign  judgment.  Ford  v. 
Bernard,  4  M.  &  P.  303  ;  6  Bing.  634. 

Though  a  declaration  is  delivered  without  any 
particulars,  the  plaintiff  may  sign  judgment  if 
the  defendant  does  not  plead  in  due  time  ;  and 
it  makes  no  difference  in  the  time  for  pleading, 
that  particulars  are  afterwards  delivered  in  lieu 
of  those  originally  delivered,  which  were  a 
nullity.  Jones  v.  Fowler,  4  D.  P.  C.  232  ;  1 
Gale,  256. 

A  declaration,  indorsed  to  plead  in  four  days, 
being  delivered  with  particulars  annexed,  the 
plaintiff  two  days  afterwards,  finding  that  the 
particulars  were  wrongfully  entitled,  delivered 
fresh  particulars  entitled ;  and  for  want  of  a 
plea  within  the  four  days  signed  judgment : — 
Held,  that  the  judgment  was  regular,  the  accept- 
ing the  amended  particulars  being  a  waiver  of  ^ 
the  objection  to  the  first.    lb, 

Belivery  of  Account   before  Action.] — If  a 

plaintiff  obtain  an  order  for  particulars  of  the 
defendant's  set-off,  and  upon  an  application  to 
the  defendant's  attorney  to  deliver  particulars 
under  the  order,  the  latter  refers  to  an  account 
before  action  brought,  delivered  by  his  client  to 
the  plaintiff,  he  is  not  obliged  to  deliver  a  fresh 
particular.    Hatchet  v.  Marshal,  Peake,  172. 

Where  the  particulars  exceed  three  folioe,  the 
court  will  order  the  plaintiff  to  deliver  to  the 
defendant  full  particulars  of  his  demand,  the 
defendant  paying  the  costs  of  the  particnlars, 
and,  if  necessary,  taking  short  notice  of  trial, 
even  though  the  defen(£int  has  had  full  parti- 
culaiB  of  the  account  before  action.    James  v. 
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ChUdy  2  C.  &  J.  252  ;  2  Tyr.  302 ;  1  D.  P.  C. 
310. 

^tinATifig  to  Record.]— If  particulars  are  not 
annexed  to  the  record,  the  cause  may  be  struck 
out  aa  irregularly  entered.     CouUon  v.  Ha-Mon^ 

2  F.  &  F.  312. 

Where  the  particulars  are  appended  to  the 
record,  it  is  not  necessary  to  prove  their  delivery. 
Macarthy  v.  Smith,  8  Bing.  145  ;  1  M.  &  Scott, 
227 ;  1  D.  P.  C.  253. 

But  they  are  not  to  be  considered  as  incoroo- 
rated  with  the  declaration.  Booth  v.  Howard,  5 
D.  P.  C.  438. 

A  plaintiff,  in  his  further  and  better  parti- 
culars delivered  under  a  judge's  order,  omitted 
all  mention  of  a  sum,  for  which  he  had  given 
the  defendant  credit  in  the  particulars  delivered 
with  the  declaration.  At  the  trial,  it  appeared 
that  the  further  particulars  were  alone  annexed 
to  the  recoi^  but  the  defendant  offered  in  evi- 
dence the  particulars  in  which  the  credit  was 
given  him.  The  under-sheriff  having  refused  to 
receive  these  particulars,  the  jury,  notwithstand- 
ing, found  a  verdict  for  the  defendant.  On 
motion  for  a  new  trial,  on  the  ground  of  the 
verdict  being  against  the  evidence  : — Held,  that 
the  court  would  not  grant  a  new  trial,  as  the 
particulars  tendered  ought  to  have  been  received, 
and  if  that  had  been  done  the  verdict  would 
have  been  warranted.  Boulton  v.  Pritchard,  4 
D.  &  L.  117  ;  15  L.  J.,  Q.  B.  356  ;  11  Jur.  64. 

Where  a  plaintiff  annexed  to  the  record  par- 
ticulars varying  from  those  delivered  to  the 
defendant,  and,  there  being  no  evidence  of  the 
particulars  delivered,  got  a  verdict  upon  an  item 
not  included  in  the  particulars  delivered,  the 
court  granted  a  new  trial,  without  costs ;  but 
refused  to  nonsuit  the  plaintiff,  because  the 
defendant  was  not  in  a  condition  to  raise  the 
question  at  the  trial,  and  the  point  was  not 
reserved.  Morgan  v.  Harrii,  2  C  &  J.  461  ;  2 
Tyr.  385  ;  1  D.  P.  C.  570. 

'  Costs  of  Application.]— A  judge  may  engraft 
npOD  an  order  requiring  a  plaintiff  to  deliver 
particulars,  a  direction  to  the  defendant  to  pay 
the  costs  of  the  application.    Clement  v.  Weaver, 

3  M.  &  G.  651  ;  4  Scott,  N.  E.  229  ;  1  D.,  N.  S. 
193  ;  6  Jur.  62. 

Whether  Gonrt  can  compel  Plaintiff  to  Pro- 
ceed.]—A  defendant  being  served  with  a  writ  of 
summons,  obtained  an  order  for  particulars  be- 
fore declaration  ;  after  waiting  three  months,  the 
plaintiff  refused  to  go  on  with  the  action,  or  to 
enter  a  stet  processus ;  the  court  refused  an 
application  to  compel  him  to  do  so.  Kirhy  v. 
Snowden,  4  D.  P.  0. 191. 

Order,  whether  operating  at  a  Stay  of  Pro- 
ceeding!.]— ^An  order  for  the  delivery  of  parti- 
culars does  not  operate  as  a  stay  of  proceedings, 
unless  it  is  so  expressed.  Doe  d.  Roberts  v.  Roe, 
13  M.  &  W.  691 ;  2  D.  &  L.  673  ;  14  L.  J.,  Ex. 

101. 

Or  unless  drawn  up  and  served  on  the  plaintiff's 
attorney.    Wilson  v.  HufU,  I  Chit  647. 

An  order  for  particulars  does  not  suspeaid  the 
time  for  pleading,  and  therefore  the  plaintiff  may 
sign  judgment  immediately  after  delivering  the 
particulars,  if  the  time  for  pleading  is  then  out. 
Mifferman  v.  Langelle,  2  B.  &  P.  363. 
VOL.  v. 


Where  a  defendant  obtains  an  order  for  parti- 
culars with  a  stay  of  proceedings  he  may  give 
notice  of  abandoning  the  order  and  demur  or  plead 
to  the  declaration  without  getting  the  order  re- 
scinded. Maunder  v.  Collett,  4  D.  &  L.  456 ; 
3  C.  B.  554 ;  16  L.  J.,  C.  P.  17. 

Pleading   after   Application    BismiBsed.]  — 

Where  a  defendant,  having  obtained  an  order 
for  time  to  plead,  takes  out  a  summons  for  par- 
ticulars, which  is  dismissed  after  the  expiration 
of  the  time  given  for  pleading,  he  is  entitled  only 
to  the  remainder  of  the  same  day  for  pleading. 
Mengens  v.  Perry,  15  M.  &  W.  537 ;  15  L.  J., 
Ex.  307  ;  10  Jur.  742. 

A  defendant  having  obtained  an  order  for  fur- 
ther time  to  plead  upon  terms,  did  not  draw  up 
the  order ;  but,  on  the  same  day,  took  out  a  sutn- 
mons  for  better  particulars,  with  a  stay  of  pro- 
ceedings, and  also  a  summons  for  further  time  to 
plead  after  the  delivery  of  such  particulars.  On 
the  following  day,  the  plaintiff's  attorney  deli- 
vered the  particulars,  and  signed  judgment  as  for 
want  of  a  plea,  the  original  time  for  pleading 
having  then  expired : — Held,  that  the  judgment 
was  irregular.  Daley  v.  Arnold,  1  D.,  N.  S. 
938. 

A  defendant  obtained  an  order  for  particulars 
before  declaration,  with  a  stay  of  proceedings 
until  delivery.  After  two  terms  had  elapsed 
without  such  delivery,  he  obtained  an  order  to 
rescind  his  former  order,  and  served  it  with  a 
demand  of  declaration  within  four  days.  No 
declaration  having  been  delivered  within  the 
four  *days,  he  signed  judgment  of  non  pros. : — 
Held,  that  the  judgment  was  regular.  Johns  v. 
Saunders,  5  D.  &  L.  49  ;  2  B.  C.  Eep.  79. 

Where  a  defendant  is  under  terms  of  pleading 
issuably,  and  one  of  the  pleas  is  a  set-off,  obtain- 
ing an  order  for  particulars  of  the  set-off  is  a 
waiver  of  the  objection  that  the  pleas  are  not 
issuable.  Scott  v.  WaUon,  3  D.  &  L.  208 ;  1  C.  B. 
826. 

Giving  Credit,  whether  an  Admission.]— Gir- 
ing  credit  to  the  opposite  party  in  a  particular  is 
not  an  admission  that  the  money  is  due.  Miller 
V.  Johnson,  2  Esp.  602. 

An  item  of  the  plaintiff's  demand  appearing  on 
the  face  of  the  particulars  of  the  defendant's  set- 
off given  under  a  judge's  order,  is  not  such  an 
admission  as  to  supersede  the  necessity  of  proving 
it.    Jb. 

Particulars  stated  a  claim  for  wages,  at  15s.  per 
week,  amounting  altogether  to  1482.,  and  gave 
credit  for  payments  on  account  to  the  amount  of 
702.  At  the  trial,  the  defendant  put  the  particu- 
lars in  evidence,  as  shewing  a  payment  of  702. ; 
and  the  jury  having  found  that  the  plaintiff  was 
only  entitled  to  wages  at  the  rate  of  7s.  per  week 
(which  destroyed  the  balance  of  78Z.,  claimed  by 
the  plaintiff),  gave  a  verdict  for  the  defendant : 
— Held,  that  the  particulars  were  properly  re- 
ceived, as  an  admission  of  the  payment ;  and  it 
not  having  been  objected,  that  they  could  only 
be  used  in  reduction  of  damages,  and  not  in  bar 
of  the  action,  that  the  verdict  ought  not  to  be 
disturbed.  A'enyon  v  Wakes,  2  M.  &  W.  764  ; 
6  D.  P.  0.  105.  See  Nicholl  v.  Williams,  2  M. 
&  W.  768. 

Particulars  of  set-off  are  merely  explanatory 
of  the  plea  of  set-off,  and  the  plaintiff,  by  putting 
them  in  evidence  to  prove  his  case,  ex  gratis,  to 
rebut  the  defence  of  the  Statute  of  Limitations, 

3  L 
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does  not  thereby  admit  the  correctness  of  their 
contents.  Burkitt  v.  Blanehard,  3  Ex.  89  ; 
18  L.  J.,  Ex.  34. 

In  an  action  which  contained  several  demands, 
the  defendant  pleaded,  except  as  to  one.  a  set-off, 
and  the  Statute  of  Limitations.  The  plaintiff,  in 
order  to  take  the  case  oat  of  the  statute,  put  in 
evidence  the  particulars  of  set-off,  containing  an 
item,  "  Paid  to  the  plaintiff,  16Z.  .-"—Held,  that 
the  particulars  were  no  evidence  in  support  of 
the  plea  of  set-off.    lb. 

Where  a  plaintiff  admits  a  payment  generally, 
—as  thus,  "  Cr.  by  bUls,  1,500/."— this  is  to  be 
taken  as  a  payment  admitted  to  have  been  made 
to  the  plaintiff  by  the  defendant.  8methurst  v. 
Taylttr,  12  M.  &  W.  646  ;  14  L.  J.,  Ex.  86. 

A  plaintiff  is  not  precluded  from  explaining 
admissions  in  his  particulars  of  payments  made 
to  him  by  the  defendant,  and  of  shewing  on  what 
account  such  payments  were  made.  Mercy  v. 
Oabat  or  Oalot,  6  D.  &  L.  656  ;  3  Ex.  851 ;  18 
L.  J.,  Ex.  347  ;  13  Jur.  412. 

A  declaration  claimed  44Z.  St,  The  particulars, 
after  giving  credit,  stated  the  balance  due  from 
the  defendant  to  be  12/.  is.  The  defendant 
pleaded  payment* of  15Z.  in  satisfaction,  and  ob- 
tained a  verdict : — Held,  that  the  plaintiff  was 
not  entitled  to  judgment  non  obstante  veredicto, 
inasmuch  as  credits  given  in  the  particulars  need 
not  be  pleaded,  a  less  sum  than  the  debt  in  the 
declaration  might,  with  credits  so  given,  be  equal 
to  such  debt.  Turner  v.  Collint,  2  L.,  M.  &  P. 
99  ;  20  L.  J.,  Q.  B.  259  ;  15  Jur.  177. 

In  an  action  by  the  payee  against  the  maker 
of  a  note,  dated  the  28th  day  of  June,  183?,  the 
plaintiff,  in  his  particulars,  gave  credit  for  pay- 
ment of  three  years'  interest  on  account.  The 
note  was  actually  made  in  1839  : — ^Held,  that  the 
interest  for  which  credit  was  given  was  to  be 
computed  from  1837,  and  not  from  1839.  Clieet- 
ham  V.  SturterarU,  12  M.  &  W.  515  ;  1  D.  &  L. 
631  ;  13L.J.,  Ex.  108. 

Where  a  plaintiff  gives  credit  in  his  particu- 
lars for  a  sum  paid  by  the  defendant,  such  pay- 
ment is  put  on  the  same  footing  as  if  there  had 
been  a  plea  of  payment ;  but  it  cannot  be  taken 
as  an  admission  as  against  the  defendant  with 
respect  to  any  of  the  items  in  the  entire  account. 
Goatley  v.  Herring,  12  L.  J.,  0.  P.  32. 

Ezplfining  Pleadings.]  —  To  the  common 
counts,  the  defendant  pleaded  a  set-off,  and 
delivered  particulars  of  his  set-off  with  the  plea. 
He  afterwards  withdrew  his  plea,  and  pleaded 
puis  darrein  continuance,  that  there  had  been 
a  controversy  between  the  plaintiff  and  himself 
about  other  matters  in  addition  to  those  in  the 
cause,  that  a  balance  of  accounts  had  been  struck 
between  the  parties,  that  the  plaintiff  admitted 
the  set-off  pleaded  to  be  due,  and  that  it  was 
agreed  that  the  balance  struck  should  be  paid  by 
instalments ;  and  that  the  defendant  should  re- 
lease the  plaintiff  from  all  liability  on  a  certain 
contract,  and  that  this  agreement  was  accepted 
by  the  plaintiff  in  satisfaction  of  his  action. 
Xhe  plaintiff  replied  that  he  had  been  induced  to 
enter  into  this  agreement  by  fraud  : — ^Held,  that 
the  particulars  of  set-off  delivered  with  the 
origins*  flea  of  set-off,  and  in  which  particulars 
the  statemezLi  of  account  differed  from  the  state- 
ment upon  which  the  agreement  was  founded, 
were  admissible  for  the  purpose  of  explaining 
the  plea.  JBuekmaster  v.  MHklfjohUy  8  Ex.  634  ; 
22  L.  J.,  Ex.  242. 


Particulars  cannot  be  resorted  to  for  the  pur- 
pose of  explaining  the  pleadings,  Kilner  v. 
Bailey,  5  M.  &  W.  382. 

Particulars  form  no  part  of  the  record,  and 
cannot  therefore  be  used  in  aid  of  the  declara- 
tion. Dempiter  v.  Pumell^  3  M.  &  G.  375 ; 
4  Scott,  N.  6.  30 ;  1  D.,  N.  S.  168. 

Waiver  of  Irregularity.] — A  plaintiff,  in  his 
particulars,  made  charges  subsequent  to  action 
brought  but  gave  credit  also  to  the  defendant  for 
payments  made  after  the  commencement  of  the 
action.  The  .defendant  not  having  objected  to 
the  mode  in  which  the  plaintiff  stated  Ms  claim 
in  his  particulars,  until  the  under-sheriff  was 
summing  up  : — Held,  no  misdirection  on  the 
part  of  the  under-sheriff,  that  the  jury  should 
find  for  the  balance  claimed  by  the  plaintiff. 
Alexander  v.  P»rter,  1  D.,  N.  S.  832  ;  6  Jur. 
1124. 

b.  When  Ordered. 

Partioolars  by  Plaintiff  of  Credita.]— A  plain- 
tiff may  be  ordered  to  give  particulars  of  items 
which  are,  in  his  claim,  placed  to  the  credit  of 
the  defendant.  Oodden  v.  Corsten,  5  G.  P.  D. 
17  ;  49  L.  J.,  C.  P.  112  ;  41  L.  T.  627  ;  28  W.  R. 
305. 

The  rule  which  formerly  existed  not  to  compel 
a  plaintiff  to  state  the  items  of  sums  for  which 
he  has  voluntarily  given  credit  to  the  defendant 
in  his  particulars  of  demand,  is,  since  the  Judi- 
cature Act,  no  longer  applicable,  and  the  defen- 
dant can  require  the  plaintiff  to  state  such  items, 
unless  they  are  such  as  would  be  more  within 
the  knowledge  of  the  defendant  than  of  the 
plaintiff.  Therefore  where,  in  an  action  on 
a  builder's  contract,  the  plaintiff  in  his  particu- 
lars, on  a  specially-indorsed  writ,  gave  credit  to 
the  defendant  for  a  lumpsum  **  for  work  not  per- 
formed," and  for  another  lump  sum  for  "  bricks, 
goods  and  works,"  the  court  neld,  that  the  de- 
fendant was  entitled  to  have  an  account,  with 
dates  and  items,  as  to  these  two  lump  sums.    Ih, 

In  ordering  further  and  better  particulars,  the 
court  will  not  compel  the  plaintiff  to  give  par- 
ticulars of  payments  made  by  the  d^endant* 
Fussell  V.  Gordon,  13  C.  B.  847. 

The  court  will  not  compel  a  plaintiff  suing  for 
the  balance  of  an  account,  to  furnish  a  statement 
of  moneys  received  by  him  from  the  defendant. 
Penprase  v.  Creme^  1  M.  &  W.  36  ;  4  D.  P.  C. 
711. 

Where  there  is  a  dcbtor-and-creditor  acootmt, 
the  particular  should  specify  the  matters  for 
which  credit  is  meant  to  be  given.  Mitchell  v. 
WHghtj  1  Esp.  280. 

And  stating  the  debtor  side  only  is  not  suf- 
ficient.   Adlington  v.  Appleton,  2  Camp.  410. 

The  rule  which  requires  the  sum  or  balance 
claimed  to  be  stated,  does  not  require  the  plain- 
tiff to  state  the  items  in  reduction  of  his  demand  ; 
it  is  sufficient  if  he  states  the  credit  which  he 
gives  generally,  so  as  to  shew  the  balance  he 
claims.  Smith  v.  Eldridge,  5  N.  &  M.  408  ;  1 H. 
&  W.  527  ;  4  A.  &  E.  64. 

A  plaintiff  is  not  bound  to  give  the  defendant  a 
statement  of  the  items  of  the  sums  for  which  he 
has  given  the  defendant  credit  in  his  particulars. 
Myatt  V.  Qreen,  13  M.  &  W.  377  ;  14  L.  J.,  Kx, 
34. 

Hot  required  by  Defendant  to  firune  Defeaee.] 
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— The  administratrix  of  A.,  by  statement  of  claim 
in  an  action  against  the  administratrix  of  G., 
alleged  that  an  arrangement  had  been  made  be- 
tween A.  and  G.  that  sums  contributed  by  them 
for  the  purpose  of  being  lent  to  or  applied  for  the 
benefit  of  C,  to  enable  him  to  carry  on  a  litiga- 
tion, should  be  treated  as  a  joint  transaction,  and 
that  as  soon  as  C.  had  established  his  title  to  the 
property  for  which  he  was  suing  and  could  repay 
the  advances  made  him,  the  advances  made  by 
A.  and  G.  should  be  repaid  out  of  the  moneys  re- 
•covered  &om  him  ;  that  during  the  litigation  A. 
advanced,  in  pursuance  of  this  arrangement, 
«ams  amounting  to  about  27,000/. ;  that  the  ad- 
vances mjkde  to  C.  were  made  through  G.  and  in 
bis  name  ;  that  the  defendant  had  recovered  a 
judgment  against  0.  for  the  advances  to  him, 
^nd  that  a  sum  had  been  set  apart  in  a  suit  in 
chancery  in  satisfaction  of  this  judgment.  The 
plaintiff  claimed  that  it  might  be  declared  that 
the  loans  by  G.,  in  respect  of  which  the  judgment 
was  recovered,  were  transactions  for  the  joint 
benefit  of  A.  and  G.  as  partners,  and  to  have  the 
sums  contributed  by  them  respectively  ascer- 
tained, and  asked  that  the  plaintiff  might  be  de- 
■clared  entitled  to  a  share  m  the  benefit  of  the 
judgment  and  in  the  fund  set  aside  to  satisfy  it. 
The  defendant,  before  putting  in  a  defence,  ap- 
plied for  an  account,  with  dates  and  items  of  the 
particulars  of  the  27,000?.  mentioned  in  the 
statement  of  claim,  and  an  order  was  made 
accordingly  : — Held,  on  appeal,  that  the  action 
not  being  a  mere  legal  demand  for  an  ascertained 
fium,  but  an  equitable  claim  for  an  amount  to 
be  ascertained  by  an  account,  the  particulars 
asked  for  were  not  required  to  enable  the  defen- 
dant to  frame  her  defence,  and  that  the  plain- 
tiff ought  not  to  be  ordered  to  furnish  them. 
Augustinus  v.  Nerincks,  16  Oh.  D.  13  ;  43  L.  T. 
458  ;  29  W.  R.  225— C.  A. 

Treipats  to  Land.]— In  an  action  of  trespass, 
where  the  locus  in  quo  was  of  considerable  ex- 
tent, and  related  to  a  right  to  moor  ships,  the 
plaintiff  was  required  *)  give  particulars  of  the 
trespass.    Xirwin  v.  Jones^  3  Hodges,  230. 

ITegligent  Driving.] — In  an  action  for  an 
injury  by  the  careless  driving  of  a  servant  of 
the  defendant,  the  court  refused  to  make  an 
order  for  particulars  of  the  injury  sustained  by 
the  plaintiff.  Wiekt  v.  Afacnamara,  3  H.  &  N. 
668  ;  27  L.  J.,  Ex.  419. 

Aetion  fbr  Escape.] — In  an  action  against  the 
marshal  of  the  King's  Bench  prison  for  an 
escape,  the  plaintiff  was  bound  to  give  a  par- 
ticular of  the  escape  relied  upon,  and  the  judge's 
order  for  a  particular  should  require  the  precise 
day  of  the  escape  to  be  stated,  which  the  plain- 
tiff must  state  in  his  particular,  i£  within  his 
knowledge.  Davis  v.  Chapman,  1  N.  &  P.  699  ; 
6  A.  &  B.  767  ;  W.,  W.  &  D.  273. 

Fraud  and  Bepndiation.] — To  an  action  com- 
menced by  a  company,  and  continued  by  the 
official  manager  under  the  winding-up  acts,  for 
calls  on  shares  held  by  the  defendant  in  the 
company,  he  pleaded  that  he  was  induced  to 
become  the  holder  of  the  shares  by  fraud,  and 
within  a  reasonable  time  after  he  had  notice  of 
the  fraud,  and  before  he  had  received  any  benefit 
from  the  contract,  he  repudiated  it : — Held,  that 
the  plaintiff  was  entitled  to  particulars  of  the 


acts  of  fraud  and  repudiation.  JPOreight  v. 
Stevens,  1  H.  &  C.  454  ;  31  L.  J.,  Ex.  455 ;  6 
L.  T.  503  ;  10  W.  R.  798. 

Particulars  granted  on  a  general  plea  (by  way 
of  equitable  defence)  of  fraud  on  the  part  of  a 
cestui  que  trust.  Pitts  v,  Chnmbers,  1  F,  &  F. 
684. 

Where,  in  an  action  of  contract,  the  defen- 
dant in  one  paragraph  of  the  statement  of  de- 
fence pleaded  fraud  generally,  an  order  was 
made,  on  the  application  of  the  plaintiff,  for 
particulars  of  the  acts  of  fraud  relied  upon  in 
that  paragraph,  although  the  statement  of  de- 
fence in  subsequent  paragraphs  specifically  set 
out  certain  alleged  uaudulent  representations. 
Bastow  V,  Bradsfiaw,  8  L.  R.,  Ir.  30, 

Befectiye  Condition  of  Ship.] — ^In  an  action 
by  the  owners  of  cargo  against  the  shipowners, 
for  damage  to  the  cargo  caused  by  the  alleged 
defective  condition  of  5ie  ship  : — Held,  that  the 
defendants  were  entitled  to  particulars  of  the 
alleged  defective  condition  oi  their  ship.  The 
Rory,  7  P.  D.  117 ;  4  Asp.  M.  C.  535  ;  51  L.  J. 
P.  73  ;  46  L.  T.  767— C,  A.  Reversing  51  L.  J., 
P.  22. 

Breaoh  of  CoTonants  in  Lease.] — In  an  action 
on  a  bond  for  breach  of  covenants  in  a  lease, 
where  breaches  are  not  assigned  in  the  declara- 
tion, copies  of  the  covenants  alleged  to  be  broken 
are  sufficient  particulars  of  demand,  if  there  is 
no  plea  of  performance.  Souter  v.  HiteKeochj 
5  D.  P.  C.  724 ;  W.,  W.  &  D.  361  ;  1  Jur.  658. 

Plaintiflb  not  Claiming  to  Beoover.] — ^A  plain« 
tiff  will  not  be  compelled  to  give  particulars  of 
matters  in  respect  of  which  he  does  not  claim  to 
recover.  Luck  v.  Hundley,  4  Ex.  486 ;  19  L.  J., 
Ex.  29  ;  13  Jur.  962. 

Special  Bama^.] — The  court  will  not  compel 
a  plaintiff,  suing  for  the  breach  of  an  agreement, 
and  assigning  by  way  of  special  damage,  that  he 
has  incurred  certain  expenses,  to  furnish  parti- 
culars of  such  special  damage.  Betalliek  v, 
Hawkes,  1  M.  &  W.  573. 

Breaoh  of  Warranty.]— Or,  in  an  action  for 
the  breach  of  warranty  of  a  horse,  the  court 
will  not  order  the  plaintiff  to  give  particulars 
of  the  unsoundness  complained  of.  Pylie  v. 
Stephen,  6  M.  &  W.  818  ;  8  D.  P.  C.  871 ;  4  Jur. 
852. 

Ho  AmbigQity.] — In  an  action  on  the  case,  the 
court  will  not  require  the  plaintiff  to  deliver  a 
particular  of  his  claim,  where,  from  the  mode  of 
alleging  it  in  the  declaration,  there  is  no  am- 
biguity as  to  the  transaction  in  respect  of  which 
the  action  is  brought.  Stannard  v.  Ullithome, 
5  D.  P.  C.  370  ;  3  Scott,  771 ;  3  Ring.  N.  C.  326  ; 
2  Hodges,  247. 

Bill  of  Ezohange.]— Where  a  plaintiff  de- 
clares only  on  a  bill  of  exchange,  the  defendant 
is  not,  except  under  very  special  circumstances, 
entitled  to  particulars  of  demand.  Brooks  v. 
Farlar,  3  Scott,  664 ;  3  Ring.  N.  C.  291  ;  5  D.  P. 
C.  36  J  2  Hodges,  264. 

Life  Policy— Partienlars  of  Sjrmptomf.]— In 
an  action  on  a  policy  of  insurance,  one  of  th^ 
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questions  put  as  the  basis  of  the  proposal  was, 
whether  the  deceased  had  ever  been  afflicted 
with  or  had  any  symptoms  of  any  complaint. 
The  defendant  having  pleaded  that  the  answer  to 
this  was  untrue,  as  the  deceased  had  had  disease 
of  the  stomach,  the  court  compelled  him  to 
deliver  to  the  plaintiff  particulars  of  those 
symptoms.  Marshall  v.  Emperitr  Life  Atsuranre 
Siicletv,  1  L.  R.,  Q.  B.  35  ;  35  L.  J.,  Q.  B.  89  ;  12 
Jur.,  N.  S.  293  ;  13  L.  T.  281 ;  6  B.  &  S.  886. 

Seduction  and  Lois  of  Service.] — ^The  plain- 
tiff, in  an  action  for  the  seduction  of  his  daughter 
by  the  defendant  and  consequent  loss  of  her 
services,  alleged  that  the  defendant,  when  en- 
gaging his  daughter  as  servant,  had  entered  into 
a  contract  to  treat  his  daughter  in  a  proper  and 
becoming  manner  ;  but  that  the  defendant  had 
committed  a  breach  of  that  contract  by  behav- 
ing to  his  daughter  in  an  improper  manner, 
namely,  by  seducing  her  whilst  in  his  service, 
whereby  she  had  become  pregnant,  and  that  in 
consequence  of  her  pregnancy  the  plaintiff  had 
lost  her  services.  Tne  defendant  did  not  deny 
the  seduction  on  oath,  but  sought  to  obtain  par- 
tictdars  of  the  times  and  placeis  at  which  the 
alleged  connexion  between  himself  and  the 
plaintiff's  daughter  had  taken  place  : — Held, 
that  under  the  circumstances  the  defendant, 
without  denying  the  seduction  on  oath,  was  not 
entitled  to  an  order  for  such  particulars. 
Thompson  v.  Birhley,  47  L.  T.  700 ;  31  W.  R. 
230. 

In  an  action  for  seduction,  to  entitle  the  de- 
fendant to  an  order  for  particulars,  he  must  shew 
special  circumstances  other  than  those  which 
would  tend  to  a  mere  restriction  of  the  proof 
necessarily  incident  to  such  an  action.  Logan  y. 
Oihton,  9  Jr.  R.,  Ch.  607. 

Befkmation.] — In  an  action  for  slander,  where 
the  statement  of  claim  alleged  that  one  T.  at 
the  request  and  by  the  direction  of  the  defen- 
dant, uttered  the  slander  complained  of,  the 
plaintiff  was  ordered  to  give  particulars  of  the 
names  of  the  persons  to  whom  and  of  the  place 
at  which  such  slander  was  uttered.  BraJhiry 
V.  Cooper,  32  W.  R.  32. 

A  plea  of  justification  in  an  action  on  a  libel 
may  be  allowed,  in  a  general  form,  when  the 
charge  is  not  matter  Indictable,  the  defendant 
rendering  particulars  of  the  charges  intended  to 
be  justified.  Behrena  v.  Allen,  8  Jur,,  N.  S. 
118. 

Under  Pleat  of  Payment,  Ac.] — A  defendant 
who  pleads  payment  of  a  sum  of  money,  may 
be  compellea  to  furnish  the  particulars  of  the 
payment.  Ireland  v.  Thompson,  4  Bing.  N.  C. 
716  ;  6  Scott,  601  ;  1  Am.  271 ;  2  Jur.  518. 

But  the  Court  of  Exchequer  refused  to  compel 
a  defendant  to  deliver  particulars  of  a  plea  of 
payment.  Phipps  v.  Sothem,  8  D.  P.  C.  208  ; 
4  Jur.  204. 

The  court  ordered  particulars  of  a  plea  of  ex- 
oneration and  discharge.  Coombe  v.  Stephenson, 
81  L.  T.  586  ;  23  W.  R.  137. 

On  Payment  into  Coort.] — In  an  action  against 
a  carrier  for  the  loss  of  and  injury  to  goods  sent 
to  different  places  at  different  times,  comprising 
a  variety  of  claims  specified  in  the  particulars 
delivered  under  a  judge's  order,  he  paid  a  sum  of 
money  into  court,  in  satisfaction  of  the  plain- 


tiff's claim  : — Held,  that  the  plaintiff  was  en- 
titled to  an  account  of  the  particular  items  of 
the  demand  in  respect  of  which  the  sum  was 
paid  into  court.  BaxendaU  v.  Great  West^irn 
Bailway  Company,  5  H.  &  N.  95 ;  30  L.  J.,  Ex. 
63. 

But  particulars  of  the  parts  of  a  plaintiffs 
claim,  in  respect  of  which  money  is  paid  into 
court,  will  not  be  ordered,  except  under  very 
special  circumstances.  TJuimes  Ship-Building 
Company  v.  Royal  Mail  Steam-Packet  Com- 
pany,  10  C.  B.,  N.  S.  375  ;  30  L.  J.,  C.  P.  265  ; 
7  Jur.,  N.  S.  972  ;  4  L.  T.  250  ;  9  W.  R.  577. 

The  court  refused  to  order  such  particulars  in 
an  action  for  extras  and  alterations  upon  a  ship- 
building contract.    lb. 

Of  Objectioni  to  Title  on  Sale  of  Property.] 

— In  an  action  by  a  vendee  against  a  vendor,  to 
recover  back  the  deposit,  the  conditions  not 
being  complied  with,  the  defendant  may  obtain 
particulars  of  the  grounds  on  which  the  plain- 
tiff seeks  to  recover,  to  which  the  latter  will  be 
confined  at  the  trial.  Squire  v.  Tod,  1  Camp. 
293. 

So,  in  an  action  for  the  non-performance  of  a 
contract  for  the  sale  of  a  house,  with  counts  to 
recover  back  the  deposit,  the  plaintiff  having- 
alleged  that  the  defendant,  who  was  to  make  a 
good  title,  had  delivered  an  abstract  which  was 
"  insufficient,  defective,  and  objectionable,"  the 
court  obliged  the  plaintiff  to  give  particulars 
of  all  objections  to  the  abstract  arising  upon 
matters  of  fact.  Collett  v.  Thompson,  3  B.  &  P. 
246. 

In  an  action  to  recover  back  the  deposit  paid 
to  the  auctioneer  upon  the  sale  of  an  estate,  on 
the  ground  of  objections  to  the  title,  the  defen- 
dant is  entitled  to  particulars  of  the  objections 
arising  upon  matters  of  fact,  but  not  of  objec- 
tions in  point  of  law.  Roberts  v.  Rowlands,  3 
M.  k,  W.  543. 

Particulars  stated  the  action  to  be  brought  to 
recover  the  deposit  paid  upon  the  sale  of  an 
estate,  to  which  the  defendant  was  unable  to 
make  a  good  title.  A  summons  was  taken  out 
for  better  particulars,  which  was  dismissed  upon 
the  plaintiff's  attorney  stating  that  the  objec- 
tions were  matters  of  law  only.  Subsequently, 
a  notice  was  delivered  to  the  defendant's  at- 
torney, that  the  objections  were  set  forth  in  the 
plaintiff's  answer  to  the  defendant's  bill  in 
chancery.  At  the  trial  it  appeared  that  the 
only  objection  was  matter  of  fact.  The  court 
refused  a  new  trial,  the  defendant's  attorney 
declining  to  make  an  affidavit  that  he  had  been 
misled.  Correll  v.  CattlSf  5  D.  P.  C.  598  ;  M.  & 
H.  89. 

c.  Sufficiency  of. 

Work  and  Labour  Done.]— In  an  action  for 
work  and  labour  as  a  surveyor,  the  particulars 
stated,  that  the  action  was  brought  to  recover  a 
specified  sum  for  surveying  a  number  of  miles 
between  two  places,  which  were  named,  at  a 
certain  rate  per  mile,  in  1845.  The  defendant 
having  pleaded  only  the  general  issue,  and  notice 
of  tri^  having  been  given,  a  rule  for  further  and 
better  particulars  was  refused.  Irving  v.  Baker , 
15  L.  J.,  Q.  B.  322. 

In  an  action  by  an  engineer  against  a  railway 
company,  for  surveying  their  line,  and  for  money 
paid,  a  general  particular  for  surveying  the  oonn« 
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try  between  certain  places,  including  travelling 
charges  and  assistance,  is  sufficient,  without 
specifying  the  number  of  fields  surveyed,  or  how 
much  of  the  charge  is  for  the  engineer's  skill, 
time  and  labour,  and  how  much  for  travelling 
expenses  and  assistance.  Rennie  v.  Bererford^  4 
Railw.  Cas.  129  ;  3  D.  &  L.  464  ;  15  M.&  W.  78 ; 
15  L,  J.,  Ex.  78  ;  10  Jnr.  76. 

In  actions  by  engineers  and  other  persons  em- 
ployed in  constructing  railways,  the  particulars 
must  be  as  specific  as  it  is  possible  for  the  plain- 
tifEs  to  make  them,  and  a  mere  statement  of 
aggregate  sums  claimed  in  respect  of  tavern  bills, 
assistant-surveyors,  &c.,  finding  surveyors,  jneet- 
ing  and  arranging  with  solicitors,  &c.,  will  not 
be  sufficient.  Prichard  v.  NeUon,  6  M.  &  W. 
773  ;  5  Railw.  Cas.  20  ;  4  D.  &  L.  693  ;  16  L.  J., 
Ex.207;  11  Jur.  375. 

In  an  action  by  a  sworn  broker  for  the  price 
of  scrip  bought  for  the  account  for  the  defen- 
dant, the  particulars  should  state  the  names  of 
the  persons  from  whom,  and  the  price  at  which 
the  scrip  was  bought,  and  the  date  of  the  pur- 
chase within  a  few  days.  Berkley  v.  De  Vere,  4 
D.  &  L.  97  ;  16  L.  J.,  Q.  B.  323. 

Ai  to  Datei.l  — Particulars  of  set-off  deli- 
vered, in  which  the  only  dates  were  "  from  Janu- 
ary, 1828,  to  January,  1834,"  are  not  a  compli- 
ance with  an  order.  Swain  v.  Roberts,  1  M.  & 
Rob.  452. 

An  order  for  particulars  of  set-off  with  dates 
is  not  sufficiently  complied  with  by  a  delivery  of 
particulars  without  dates,  altl^ough  not  objected 
to  by  the  plaintiff ;  and  the  defendant  will,  in 
such  case,  be  precluded  at  the  trial  from  giving 
evidence  of  ms  claim.  Ihbett  v.  Leaver,  16  M. 
&  W.  771  ;  4  D.  &  L.  716  ;  16  L.  J.,  Ex.  208  ;  11 
Jur.  415. 

Goods  Sold  —  Money  had  and  recelTod.1 — In 

an  action  for  not  accounting  for  goods,  and  also 
for  goods  sold  and  money  had,  a  bill  of  parti- 
cular stating  the  demand  to  be  for  the  goods 
(which  it  specifies)  and  for  money  had  and  re- 
ceived, is  sufficient.  Hunter  v.  Welch,  1  Stark. 
224. 

Of  Aoeovnt  with  Bates  and  Itemi.] — ^The 
indorsement  on  a  writ  of  summons  was  as  fol- 
lows :  "  The  following  are  the  particulars  of  the 
plaintiff's  claim  ;  500T.  for  principal  money  due 
upon  a  warrant  of  attorney,  executed  by  the 
defendant's  wife  (before  her  marriage  with  him), 
bearing  date  the  20th  February,  1855.  Interest 
thereon  at  the  rate  of  5^.  per  cent,  per  annum, 
from  the  20th  of  February  to  the  day  of  obtain- 
ing judgment  in  this  cause.  The  plaintiff  will 
al^  seek  to  recover  the  5002.  upon  an  account 
stated  between  the  plaintiff  and  the  defendant's 
wife  before  her  marriage."  Upon  an  order  for  a 
further  or  better  account,  with  dates  and  items 
of  the  particulars  of  the  demand,  the  following 
was  delivered  :  *'  1855,  February  25th.  Amount 
due  to  the  plaintiff  upon  an  account  stated  on 
this  date,  between  the  plaintiff  and  the  defen- 
dant's wife,  before  her  marriage,  500/.  : " — Held, 
no  compliance  with  the  order.  Bayntun  v. 
Sateh^ll,  17  C.  6.  383. 

Bills  of  Ezehange.]— The  acceptor  of  two 
bills  for  250Z.  each  was  arrested  upon  a  capias, 
indorsed  thus, "  Bail  for  240/.  and  upwards.  The 
plaintiff  claims  266/.  with  interest  thereon,  from 


the  30th  December  to  the  day  of  payment,  for 
debt,  and  3/.  10«.  for  costs,"  &c  The  declaration 
was  upon  the  two  bills,  and  the  particulars 
stated  that  the  action  was  brought  to  recover 
500/. : — Held,  that  the  defendant  was  entitled 
to  better  particulars.  Dawes  v.  Ayistrfither,  5 
D.  P.  C.  736  ;  2  M.  &  W.  817  ;  M.  &  H.  268  ;  1 
Jur.  949. 

Particulars  as  follows :  '*  This  action  is  brought 
to  recover  3,900/.,  being  a  sum  claimed  by  the 
plaintiff  for  the  amount  of  sums  in  cash  paid, 
and  the  value  of  bills  given  by  the  plaintiff  to 
the  defendant  at  various  times  between  the  Ist 
November,  1842,  and  the  12th  May,  1843,  as  and 
for  the  purchase-money  of  the  paintings  here- 
under mentioned,  the  making  of  which  pay- 
ments and  giving  of  which  bills  the  defendant 
procured  from  the  plaintiff  by  fidse  and  fraudu- 
lent representations ;  and  in  respect  of  the 
plaintiff  having  discounted  and  paid  the  bills  " 
(being  follow^  by  a  list  of  paintings  with 
the  price  marked  against  each),  give  sufficient 
information  of  the  nature  of  the  action,  and  for 
what  it  is  brought.  Archbutt  v.  Pefinell,  1  D.  & 
L.  318;  7  Jur.  519. 

Action  by  Ciutomer  against  Banker.] — In  an 
action  against  his  banker  by  a  customer  for  a 
balance,  the  question  being  as  to  certain  over- 
charges by  way  of  discount,  interest  and  com- 
mission, the  plaintiff  having  before  action  ap- 
plied for,  but  failed  to  obtain,  any  other  infor- 
mation than  was  afforded  by  his  pass-book,  and 
having  delivered  particulars,  claiming  the  whole 
amount  of  the  gross  balance,  the  defendant  was 
not  entitled  to  any  further  or  better  particulars, 
but  the  plaintiff  was  afterwards  held  entitled  to 
particulars  of  gross  charges  for  interest  and  com- 
mission.   Adams  v.  Asttm,  1  F.  &  F.  603. 

d.  Amendment  of. 

Two  Aetloni  against  lamo  Bofindaiits.] — In 

1835,  the  plaintiff  sued  defendants,  as  executors, 
for  work  aone  in  a  house  of  their  testator,  and 
delivered  his  particulars  in  July,  1837,  after  he 
had  commeno^  a  second  action  against  them  in 
their  own  capacity  for  work  done  to  the  same 
house  after  the  testator's  death ;  both  actions 
were  referred,  and  an  award  made  was  set  aside 
in  Hilary  Term,  1839  ;  the  plaintiff  having  aban- 
doned his  second  action,  was  allowed,  in  Trinity 
Vacation,  1839,  to  amend  his  particulars  in  the 
first,  by  adding  to  them  certain  items  which  had 
been  contained  in  the  particulars  of  the  second. 
Jones  V.  Carry,  6  Bing.  N.  C.  247  ;  8  Scott,  515  ; 
4  Jur.  248. 

After  Pajrment  into  €k>iirt.] — Particulars  were 
allowed  to  be  amended  after  the  defendant  had 
paid  money  into  court,  and  the  plaintiff  had 
taken  the  same  out  in  satisfaction,  and  the  costs 
had  been  taxed,  where  it  appeared  that  the 
plaintiff  had  done  so  under  a  mistake  as  to  his 
right  to  bring  a  fresh  action.  Emery  v.  Webster, 
10  Ex.  901  ;  24  L.  J.,  Ex.  186  ;  1  Jur.,  N.  S.  381 
—Ex.  Ch. 

When  Judgment  allowed  to  go  by  Belknlt].— 
A  plaintiff  having  delivered  a  declaration  against 
A.  and  B.,  and  another  against  A.  and  C,  with 
particulars  in  each  action,  A.  and  B.  suffered 
judgment  by  default  on  the  16th  of  January, 
and  paid  the  amount  claimed  in  the  particulars 


1771 


PRACTICE — Intermediate  Proceedingt. 


1772 


in  that  action.  Afterwards,  A.  and  C.  pleaded 
to  the  action.  The  plaintiff,  in  the  latter  part 
of  April,  discovered  that  by  mistake  he  included 
in  the  particulars  delivered  to  A.  and  C.  items 
which  ought  to  have  been  in  the  particulars 
delivered  to  A.  and  B.  On  affidavit  of  these 
facts,  and  that  A.  and  B.  were  aware  of  the 
mistake,  and  allowed  judgment  to  go  by  default 
on  purpose,  the  court  (Lord  Campbell,  C.  J., 
Coleridge  and  Crompton,  JJ.),  in  Trinity  Term, 
made  absolute  a  rule  to  set  aside  the  judgment 
against  A.  and  B.,  and  amend  the  particulars  of 
demand,  on  the  plaintiff  paying  all  costs,  and 
refunding  the  money  received ;  Erie,  J.,  doubting 
as  to  the  jurisdiction  of  the  court  to  make  such 
a  rule.  Cannan  v.  Reynolds^  5  El.  &  Bl.  301  ;  1 
Jur.,  N.  S.  873. 

Pending  a  Beference.] — The  court  allowed  a 
plaintiff  to  amend  his  particulars  pending  a 
reference  of  the  cause,  by  adding  thereto  items 
alleged  to  have  accrued  due  during  the  space  of 
time  covered  by  the  particulars  already  de- 
livered, there  being  no  suggestion  on  the  part 
of  the  defendant  that  he  would  not  have  con- 
Rented  to  the  reference  had  the  items  been  origi- 
nally inserted.  Blnnt  v.  Cooke,  5  Scott,  N.  R. 
232  ;  2  D.,  N.  S.  89  ;  4  M.  &  G.  458. 

After  a  cause  has  been  referred  oompulsorily, 
the  court  has  power  to  amend  the  particulars, 
even  though  objected  to.  QihU  v.  Knightly, 
2  H.  &  N.  34  ;  26  L.  J.,  Ex.  294  ;  3  Jur.,  N.  S. 
472. 

Where  a  cause  is  referred  without  power  of 
amendment,  a  judge  has  no  power,  except  by 
consent  of  the  parties,  to  order  the  particulars 
specially  indorsed  on  the  writ  of  summons  to  be 
altered  by  increasing  the  amount  of  any  one  of 
the  items.    Morgan  v.  Tarte,  11  Ex.  82. 

Time  for  Applioation.] — An  amendment  in 
the  particulars  was  allowed,  an  order  having 
been  made  on  a  summons  taken  out  in  town, 
returnable  on  the  commission-day,  attended  by 
the  plaintiff  in  the  assize  town,  the  d^endant 
having  notice  on  the  same  day  of  the  order 
having  been  made,  and  having  received  and  re- 
tained the  particulars.  Ifodson  v.  Steers,  1  F.  & 
F.  484. 

In  an  action  for  money  received,  the  plaintiff, 
having  framed  hi?  particulars  from  an  account 
rendered  by  the  defendant,  was  allowed,  after  a 
suspension  of  proceedings  for  ten  years,  occa- 
sioned by  the  absence  of  the  plaintiff  beyond 
seas,  to  amend  his  particulars,  by  insertions  of 
fresh  items,  discovered  after  the  defendant's 
account  had  been  rendered.  Staples  v.  Ilolds- 
toorthy  4  Bing.  N.  C.  717  j  6  D.  P.  C.  715  ;  6 
Scott,  605. 


e.  Binding  Oliaraoter  of  Partioulan. 

Extent  of.] — Particulars  of  set-off  are  merely 
explanatory  of  the  plea,  and  the  plaintiff,  by 
putting  them  in  evidence  to  prove  his  case, 
does  not  thereby  admit  the  correctness  of  their 
contents.  Bnrhett  v.  Blanchard,  3  Ex.  89  ;  18 
L.  J.,  Ex.  34  ;  S,  P.,  Buckmaster  v.  MeilUeJohn, 
1  C.  L.  R.  839 ;  8  Ex.  634, 

Inereate  of  Bemand.]— Although  a  plaintiff 
cannot  give  evidence  beyond  his  particulars,  he 
may  take  advantage  of  any  evidence  produced 


by  the  defendant  to  increase  his  demand.  Hurst 
V.  Wath'nSf  1  Camp.  68. 

When  a  plaintiff  recovers  a  greater  sum  than 
he  claims  by  his  particulars,  and  upon  discossiozi. 
the  court  sanctions  the  principle  on  which  he 
recovers,  and  judgment  is  entered  up  accordingly, 
no  objection  having  been  made  to  the  excess 
above  the  particulars,  either  at  the  trial  or  oa 
the  argument,  the  oourt  will  not  reduce  the 
judgment  to  the  sum  claimed  by  the  particulars. 
Bfll  V.  Puiler,  2  Taunt  285  ;  12  East,  496,  n. 

In  an  undefended  action  upon  a  note  for  pay- 
ment of  principal  and  interest  by  instalments,  a 
verdict  was  not  allowed  to  be  taken  for  a  larger 
amount  than  claimed  in  the  particulars.  Walker 
V.  Wadsworth,  1  F.  &  F.  397. 

Particulars  applying  a  payment  to  and  satis* 
fying  the  claim  on  one  count : — Held,  that  the 
defendant  must  have  a  verdict  on  that  count. 
Swindel  v.  Jeffery,  2  F.  &  F.  451. 

A  plaintiff  may  recover  a  demand  in  his  par* 
ticular,  though  he  may  have  omitted  to  include 
such  demand  in  a  bill  previously  sent  to  the 
defendant.  Short  v.  Edwards^  1  Esp.  374.  And 
see  Blake  v.  Lawrence^  4  Esp.  147. 

Error  in  Bate,  fto.] — ^A  particular  is  not  to  be 
construed  so  rigidly  as  to  nonsuit  a  plaintiff  for 
inaccuracies  which  could  not  mislead.  Harrison 
V.  Wood,  8  Bing.  371  ;  1  M.  &  Scott,  536. 

An  error  in  a  date,  or  other  inaccuracy,  will 
not  warrant  a  nonsuit,  unless  the  particular  is- 
so  framed  as  to  be  reasonably  calculated  to  mis* 
lead.    lb. 

A  plaintifTs  particulars  were  for  goods  sold  on 
the  6th  January  ;  the  evidence  given  at  the  trial 
was  of  goods  sold  on  the  28th  May.  A  verdict 
having  been  found  for  the  plaintiff,  the  court 
refused  to  set  it  aside,  all  other  accounts  between 
the  parties  having  been  settled.  Flemviing  v. 
Crisp,  5  D.  P.  C.  454  ;  M.  &  H.  28. 

In  his  particulars  of  set-off  a  defendant  claimed^ 
"  Cash,  being  the  amount  of  the  plaintiffs  dis- 
honoured acceptance  and  charges,  21 Z.  16<.''  dated 
August,  1840.  He  gave  evidence  of  a  bill  of 
exchange  for  19/.,  on  which  an  action  had  been 
commenced,  dated  June  23rd,  1840,  and  payable 
two  months  after  date,  indorsed  to  him  by  the 
plaintiff : — Held,  that  there  was  no  variance  by 
which  the  plaintiff  could  have  been  misled. 
Parsons  v.  Wilson,  4  Scott,  N.  R.  1  ;  1  D.,  N.  S, 
181  ;  5  Jur.  991. 

A  defendant  cannot  make  at  the  trial  of  the 
cause  any  such  objection  to  the  particulars 
as,  if  made  earlier,  the  plaintiff  or  the  court 
might  have  rectified.  Lovelock  v.  Chextleyf 
Holt,  552. 

yaxianee.! — In  an  action  by  assignees  of  a 
bankrupt,  the  declaration  stated  the  cause  of 
action  to  be  money  had  and  received  to  the  use 
of  the  bankrupt ;  the  particulars  described  it  as 
had  and  received  to  the  use  of  the  plaintiffs  : — 
Held,  that  it  was  not  such  a  variance  as  would 
prevent  the  plaintiffs  from  recovering,  it  not 
appearing  that  the  defendant  could  be  misled  by 
it.  Tucker  v.  Barrow,  M.  &  M.  137  ;  3  C.  &  P, 
85  ;  7  B.  &  C.  622  ;  1  M.  &  R.  518. 

In  ejectment  to  recover  premises  for  non-pay* 
ment  of  rent,  a  variance  between  the  amount  of 
rent  stated  in  the  particulars,  and  the  amount 
proved  at  the  trial  to  be  due,  is  immaterial. 
Tenny  d.  Gihhs  v.  Moody,  10  Moore,  252 ;  5 
Bing.  3. 
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Particulais  stated,  that  the  action  was  brought 
to  recover  "cash  received  by  the  defendant, 
being  10^.  in  the  pound  on  a  debt  of  52Z.  5<.,  at 
one  time  due  from  the  plaintiff  to  the  defen- 
dant, and  which  had  been  previously  paid  by 
the  plaintiff  to  the  defendant : " — Held,  that  he 
was  not  bound  by  his  particulars  to  prove  an 
actual  cash  payment  of  52/.  5«.  to  the  defendant, 
and  that  he  was  entitled  to  succeed^  on  proof  of 
payment  of  392.  10«.,  being  the  amount  of  the 
bill,  less  a  large  percentage  by  way  of  discount, 
which  the  defendant  had  agreed  to  deduct. 
GaskUl  V.  Sketie,  14  Q.  B.  664  ;  19  L.  J.,  Q.  B. 
275  ;  14  Jur.  697. 

Where  particulars  stated  that  the  action  was 
brought  to  recover  a  bet  lost  by  R. : — ^Held, 
that  the  plaintiff  was  bound  by  his  particulars, 
and  could  not  shew  that  he  had  rescinded  the  bet 
before  the  event.  Davenport  v.  DarieSf  2  G^lc, 
119  ;  1  M.  &  W.  570. 

The  plaintiff  and  others  having  each  deposited 
2/.  with  the  defendant  in  a  lottery  upon  the 
Derby,  the  plaintiff  brought  an  action  for  the 
whole  amount,  claiming  to  be  the  drawer  of  the 
winning  horse.  The  particulars  stated  that  the 
action  was  brought  to  recover  ISl.  16«.,  being 
money  received  by  the  defendant  to  the  use  of 
the  plaintiff : — Held,  that  the  plaintiff  was  not 
entitled  to  recover  his  stake  of  21.  Mearing  v. 
milings,  14  M.  &  W.  711 ;  15  L.  J.,  Ex.  168. 

If  a  bill  of  particulars  states  the  demand  to 
be  for  goods  sold  and  delivered  to  the  defen- 
dant, no  evidence  can  be  received  of  goods  sold 
by  the  defendant,  as  agent  for  the  plaintiff. 
Holland  v.  HmhiM,  2  B.  &  P.  243  ;  2  Esp.  168. 

The  plaintifra,  spirit  merchants,  inadvertently 
delivered  a  bill  of  particulars  for  goods  sold  to 
the  defendants  in  their  trade  of  brewers.  A 
verdict  having  been  given  for  the  plaintiffs  on 
proof  of  delivery  of  spirits,  the  d^endant  ob- 
tained a  rale  nisi  for  a  nonsuit,  on  the  groimd 
that  he  had  been  surprised  by  the  variance 
between  that  particular  and  the  proof ;  it  appear- 
ing, however,  that  he  had  been  neither  surprised 
nor  misled,  the  court  discharged  the  rule.  Lawr- 
birth  V.  Boff,  8  Bing.  411 ;  1  M.  &  Scott,  597. 

Action  for  work  and  labour  as  an  architect, 
and  for  commission.  The  particulars  claimed  bl, 
per  cent,  for  commission : — Held,  that  the  plaintiff 
might  recover  for  work  and  labour,  although  the 
jury  negatived  the  right  to  commission.  Mayor 
V.  Ward,  10  Jur.  796. 

Where  a  particular  stated  that  the  plaintiff 
claimed  for  work  and  labour  under  an  agreement : 
— Held,  that  he  might  recover  for  extras.  Linet 
V.  Rees,  1  Jur.  593. 

A  plaintiff,  in  his  declaration  and  particulars, 
claimed  damages  for  certain  articles  deposited 
with  the  defendant,  which  had  not  been  returned, 
and  of  which  due  care  had  not  been  taken.  Under 
the  former  description,  in  his  particulars,  he  set 
out  certain  articles  of  glass,  which,  however, 
turned  out  to  have  been  destroyed : — Held,  that, 
under  such  particulars,  he  was  not  entitled  to 
recover  damages  in  respect  of  those  articles. 
Mo99  V.  Smith,  8  D.  P.  C.  537. 

Admissilnli^  of  Evidence.] — A  defendant  who 
has  not  complied  with  a  judge's  order,  to  deliver 
particulars  of  set-off,  with  dates,  will  not  be 
allowed  to  give  any  evidence  of  his  set-off. 
Swain  v.  Robert*,  1  M.  &  Rob.  452. 

An  order  for  the  delivery  of  particulars  of 
set-off,  and  in  default  precluding  the  defendant 


from  giving  evidence  of  his  set-off,  makes  such 
evidence  inadmissible  at  the  trial.  Young  v. 
Geiger,  6  C.  B.  552 ;  6  D.  &  L.  337  ;  18  L.  J., 
C.  P.  43. 

An  order  was  made  for  delivery  of  particulars 
of  set-off,  with  dates,  and,  in  default,  that  the 
defendant  should  be  precluded  from  giving  evi- 
dence of  set-off.  Particulars  were  delivered,  but 
without  dates,  subsequently  to  which  the  plaintiff 
replied,  and  the  cause  came  on  for  trial,  when  the 
judge  refused  to  receive  the  evidence  of  set-off : 
— Held,  that  the  evidence  was  properly  rejected, 
the  order  not  having  been  complied  with,  and 
that  the  plaintiff  had  not  waived  the  objection  by 
replying  to  the  plea.  Ibbett  v.  Leaver,  4  D.  &  L. 
716  ;  16  M.  &  W.  771  ;  16  L.  J.,  Ex.  208  ;  11 
Jur,  415. 

Action  by  assignees  of  a  bankrupt.  The  first 
four  counts  were  for  goods  sold,  money  paid,  and 
had  and  received,  and  on  an  account  stated, 
laying  the  promises  to  the  bankrupt ;  the  fifth, 
sixth*  and  seventh  counts  were  for  goods  sold, 
money  had  andreceived,and  on  an  account  stated, 
laying  the  promises  to  the  assignees.  Pleas,  first, 
except  as  to  320Z.,  parcel,  &c.,  and  except  as 
to  140/.,  parcel  of  the  sums  in  the  first,  second, 
third,  and  fourth  counts,  non  assumpsit ;  secondly, 
as  to  140/.,  parcel  of  the  moneys  in  the  first, 
second,  thinl,  and  fourth  counts,  a  plea  of  mutual 
credit,  which  had  been  demurred  to,  and  on 
argument,  judgment  given  for  the  defendant ; 
thirdly,  as  to  the  320/.,  payment  of  that  sum  into 
court,  which  the  plaintiffs  took  out,  and  joined 
issue  on  the  plea  of  non  assumpsit.  The  following 
were  the  particulars  delivered  prior  to  the  pleas : 
— "  This  action  is  brought  to  recover  140/.,  the 
value  of  certain  yam  ;  sJso  316/.,  the  proceeds  of 
a  bill  of  exchange,  drawn  by  J.  M.,  and  indorsed 
by  the  bankrupt  to  the  defendant ;  also  4/.,  the 
proceeds  of  a  cheque ;  and  80/.,  in  cash ;  the 
yam,  bill  of  exchange,  cheque  and  cash,  having 
been  received  by  the  defendant,  from  or  by  the 
authority  of  the  bankrupt,  about  the  months  of 
September  or  October,  1839.  The  particular  date 
is  Known  to  the  defendant."  At  the  trial,  the 
cause  proceeded  for  the  recovery  of  140/.  only, 
and  no  evidence  was  adduced  as  to  the  80/.  cash. 
It  was  objected  that  the  plaintiff  were  not 
entitled  to  go  into  evidence  as  to  the  140/.,  as 
that  sum  was  already  satisfied  by  the  judgment 
upon  the  demurrer,  and  that  that  sum  must  be 
struck  out  of  the  particulars  : — Held,  that  the 
plaintiffs  were  entitled  to  give  evidence  of  goods 
sold  to  the  amount  of  140/.,  upon  the  other 
counts,  to  which  the  plea  was  not  pleaded,  and 
might  apply  the  particulars  to  those  counts. 
Rutsell  V.  Bell,  10  M.  &  W.  340. 

Particulars  stated  the  action  to  be  brought  to 
recover  from  the  defendants  450/.,  claimed  by  the 
plaintiff  for  his  services  as  clerk  or  manager  to  the 
defendants  from  October,  1837,  to  October,  1839. 
An  order  was  made  for  further  and  better  par- 
ticulars, when  the  plaintiff  delivered  the  same 
with  the  addition  of  the  words,  "  after  the  rate 
of  200/.  per  annum :  "—Held,  that  the  plaintiff 
could  not  give  evidence  of  a  claim  for  commission 
on  the  amount  of  business  done  by  the  defen- 
dants through  his  introduction.  Law  v.  Thomp- 
son,i  D.&L.54;  15  M.&W.541 ;  15 L. J., Ex. 335. 

Special  Co«nts.  ] — It  will  not  prevent  a  plaintiff 
from  giving  evidence  on  a  special  count  in  his 
declaration,  that  he  has  not  included  that  part 
of  his  claim  in  his  particular  of  demand,  as  a 
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particular  is  only  necessary  to  explain  the  com- 
mon count?.    Day  v.  Davies^  6  C.  &  P.  340. 

A  count  alleged  that  the  plaintiff  was  employed 
by  the  defendant  as  a  carman,  at  wages  after  the 
rate  of  160Z.  a  year,  and  claimed  damages  for  his 
discharge  without  just  cause  during  the  year; 
there  was  also  a  count  for  work  and  labour. 
The  particulars  stated  that  the  plaintiff,  besides 
seeking  to  recover  damages  under  the  special 
count,  also  sought  to  recover,  under  the  common 
count,  37/.,  the  balance  of  account  for  a  quarter's 
work  done  by  him  for  the  defendant,  commencing 
on  the  30th  June,  and  ending  on  the  30th  Septem- 
ber, 1842,  suEter  giving  cr^t  for  3/.,  paid  on 
account.  It  appeared  that  the  plaintiff  was 
discharged  on  the  30th  July,  1842,  for  misconduct, 
which  the  jury  found  to  be  a  sufficient  cause  for 
his  dismissal ;  that  he  worked  out  that  day,  and 
that  on  the  next  morning  the  defendant  sent  for 
him,  and  he  remained  working  there  that  day 
also,  and  then  left.  The  juiy  found  that  the 
value  of  those  two  days*  work  was  40«.,  but  that 
he  was  entitled  to  a  month's  wages;  and  he 
accordingly  had  a  verdict  for  lOZ.  6«.  Sd.y  allow- 
ing for  the  3/.  which  had  been  paid  in  advance : 
— Held,  that  the  plaintiff  was  not  precluded  by 
his  particulars  from  recovering  this  sum.  Heir- 
rum  V.  Sterirhsr,  10  M.  &  W.  553  ;  2  D.,  N.  S. 
624  ;  12  L.  J.,  Ex.  17. 

A  plaintiff  declared  on  a  contract  with  the 
defendants  to  retain  him  iil  their  service  for  one 
year,  at  a  salary  of  200/.  per  annum,  alleging  for 
oreach,  that  they  improperly  dismissed  him  before 
the  end  of  the  year ;  and  in  a  second  count,  for 
work  and  labour.  The  particulars  were  as  fol- 
lows : — "  This  action  is  brought  to  recover  one 
year's  salary,  from,  &c.,  to,  &&,  at  the  rate  of 
200/.  per  annum,  or  damages  for  the  dismissal  of 
the  plaintiff  before  the  end  of  such  year : " — Held, 
that  evidence  of  services  actually  rendered  was 
admissible  under  this  particular,  upon  failure  to 
prove  the  n)ecial  contract.  Harris  v.  Mont- 
gomery,  11  C.  B.  393  ;  2  L.,  M.  &  P.  425  ;  20  L. 
J.,  C.  P.  221  ;  15  Jur.  757. 

A  plaintiff  sued  on  a  breach  of  warranty  on  the 
sale  of  wheat.  The  declaration  stated  a  warranty 
that  the  wheat  would  grow,  and  a  breach  that  it 
would  not,  and  that  the  plaintiff  was  deprived  of 
great  gains.  The  declaration  also  contained 
counts  for  money  had  and  received,  and  on  an 
account  stated.  The  particulars  were  for  the  price 
of  the  wheat,  but  were  expressly  limited  to  the 
common  counts  : — Held,  that  this  did  not  pre- 
vent the  plaintiff  from  giving  evidence  of  what 
the  value  of  the  crops  might  have  been,  with  a 
view  to  his  damages  on  the  first  count.  Page  v. 
Pavey,  8  C.-&  P.  769. 

Counts  on  Bills  of  Exchange  and  Promissory 
Kotos.]— -Where  a  pai-ticular  states  a  note  only, 
which  cannot  be  received  in  evidence  for  want 
of  a  stamp,  the  party  admits  that  his  only  claim 
is  on  the  note,  and  he  cannot  give  evidence  of 
the  consideration.     Wade  v.  Be^ilcy^  4  Esp.  7. 

Under  a  particular,  stating  that  the  action  is 
brought  to  recover  the  amount  of  a  note,  interest 
on  it  is  recoverable.  Blake  v.  Lawrence,  4  Esp. 
147. 

A  declaration  on  a  note,  with  a  count  on  an 
account  stated ;  the  particulars  specifying  that 
"  the  action  is  brought  to  recover  555/.  due  on 
the  note  set  forth  in  the  first  count,  with  in- 
terest ;  and  that  the  plaintiff,  for  recovery 
thereof,  will  avail  himself  of  the  whole  or  any 


part  or  the  declaration  : " — Held,  that  the  note, 
being  invalid,  was  not,  by  this  particular,  made 
admissible  evidence  of  the  account  stated. 
Hedley  v.  Balnbridge,  3  Q.  B.  316  ;  2  6.  &  D. 
483. 

A  declaration  contained  two  counts,  each  on  a 
bill  of  exchange.  The  particulars  stated  the 
action  to  be  brought  to  recover  the  amount  of 
the  bill  mentioned  in  the  first  count,  yntYi  in- 
terest, and  that  the  plaintiff  would  rely  on  the 
whole  or  any  part  of  the  declaration  for  the 
recovery  thereof  : — Held,  sufiicient  to  entitle  the 
plaintiff  to  proceed  on  the  second  count.  Hag 
V.  Fisher,  2  M.  &  W.  722  ;  M.  &  H.  286. 

Under  a  Count  on  an  Aooonnt  StAtod.] — ^A  first 
count  was  on  an  undertaking  to  pay  such  coots, 
charges,  and  expenses,  as  the  plaintiff  (an  at- 
torney) should  incur  in  an  action  to  be  brought 
by  him  against  G.  on  a  bill  of  exchange,  drawn 
by  the  defendant  only,  which  was  lying  due, 
and  which  the  plaintiff  had  agreed  to  take  up 
for  the  honour  of  the  defendimt.  In  a  second 
count  the  plaintiff  decliured  as  indorsee  on  the 
bill ;  the  third  was  for  money  paid,  and  the 
fourth  on  an  account  stated.  On  the  first  count 
the  defendant  paid  into  court  a  sum  covering 
the  plaintiff's  costs  out  of  pocket  On  the  second 
count,  the  ultimate  issue  was,  whether  a  bill 
subsequently  given  by  the  defendant  to  the 
plaintiff,  was  given  in  satisfaction  of  the  first,  or 
as  a  collateral  security.  The  plaintiff  first  gave 
a  particular  applicable  only  to  the  count  on  the 
bill  of  exchange.  The  dd!endant  obtained  an 
order  for  particulars  "  of  the  bill  of  costs,  charges, 
and  expenses  mentioned  in  the  first  count  of  the 
declaration,"  and  the  plaintiff  thereupon  de- 
livered a  particular  containing  a  copy  of  his 
whole  bill  of  costs  in  the  action  against  G.,  and 
also  the  amount  of  the  bill  and  interest.  At  the 
trial,  the  judge  ruled  that  the  costs  out  of  pocket 
only  could  be  recovered  on  the  first  count : — 
Held,  that  the  particulars  were  sufficient  to 
enable  the  plaintiff  to  recover  the  rest  of  the 
bill  of  costs  under  the  account  stated.  Fisher 
v.  Wainwright,  1  M.  &  W.  480 ;  6  D.  P.  C. 
102. 

The  defendant  gave  in  evidence,  for  the  pur- 
pose of  proving  uiat  the  second  bill  was  given 
by  way  of  satisfaction,  an  unsigned  account  of 
the  plaintiff's  claims,  which  had  been  delivered 
by  him  to  the  defendant,  for  the  purpose  of 
their  being  proved  under  G.'s  bankruptcy,  and 
one  item  of  which  was  the  amount  of  the  biU  of 
costs  : — Held,  that  this  was  not  such  evidence  of 
an  account  stated  as  would  have  enabled  the 
plaintiff  to  recover  the  costs  on  the  account 
stated,  if  his  particulars  had  been  insufficient 
for  thn.t  purpose.    Ih, 

Particulars  stated  that  the  plaintiff  sought  to 
recover  50/.,  the  amount  of  the  note  in  the  first 
count,  and  50/.,  the  amount  of  the  note  in  the 
second  count,  for  the  recovery  whereof  he  would 
avail  himself  of  the  whole,  or  any  part,  of  the 
declaration.  No  evidence  was  given  in  respect 
of  the  notes : — Held,  that,  under  these  parti- 
culars, an  admission  by  the  defendant  that  he 
owed  the  plaintiff  100/.,  could  not  be  given  in 
evidence  in  support  of  the  account  stated. 
Roberts  v.  EUworth,  2  D.,  N.  S.  456 ;  10  M.  & 
W.  653  ;  12  L.  J.,  Ex.  15  ;  6  Jur.  456. 

A  declaration  contained  a  count  on  a  deed 
whereon  the  sum  of  1,500/.  was  claimed  as  due 
for  principal  and  interest,  and  also  a  count  on  an 
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account  stated.  The  particalars  claimed  1,1 79^ 
for  principal  and  interest  due  on  the  deed  set 
forth  in  the  first  coont.  The  defendant  pleaded 
non  est  factnm  to  the  first  coant,  and  never  in- 
debted to  the  second.  Before  the  trial  the  first 
count  was  struck  out,  but  the  pleadings  and  par- 
ticulars were  not  altcired : — Held,  that  the  plain- 
tiff might  prove  a  written  admission  of  1,179/. 
being  due  for  principal  and  interest,  and  recover 
that  sum  on  the  account  stated.  Simmons  v. 
JFood,  5  Q.  B.  170  ;  D.  &  M.  366  ;  18  L.  J.,  Q.  B. 
49  ;  8  Jut.  356. 


f.  In  zyeotment. 
See  Ejbotment. 

g.  On  Infringement  of  Patent* 
See  Patent. 

4.  Segubity  fob  Costs. 

a.  On  what  Grounds  Ghranted. 

i.  Residence  Abroad, 
ii.  Irish  and  Scotch  Plamtilb,  1778. 
iii.  Foreigners  in  this  Countzy,  1779. 
iv.  Flaintiffs  Abroad    possessing  Property 

in  this  Country,  1780. 
v«  English   Officers    or   Officials  Abroad, 

1781. 
vi.  Ambassadors   and  Foreign  Sovereigns, 

1781. 
vii.  Several  Phdntifis,  1781. 
viii.  Peers,  1782. 

ix.  Executors  and  Administrators,  17824 
z.  Bankrupts  and  Insolvents,  1782. 
xl.  Other  Circumstances,  1784. 

b.  In  Particular  Actions  or  Proceedings,  1786. 

c.  The  Application,  1787. 

d.  Amount,  Increase,  and  Sureties,  1792. 

e.  Discharge  of  Application,  1798. 
/.  Non-Compliance  with  Order,  1796. 

a.  On  wliat  Oronnda  Ghranted* 

i.  Rendence  Abroad, 

In  what  Cases  required.] — If  a  plaintiff  re- 
sides permanently  abroad,  the  court  will  stay 
proceedings  till  he  gives  security  for  the  costs. 
Pray  v.  Edie,  1  T.  R.  267.  Elan  v.  Reee,  3 
Doug.  382.  Qanenford  v.  Leny,  2  H.  Bl.  118 ; 
-Demanroffe  v.  Jacksim^  13  Price,  603. 
.  If  a  plaintiff  is  permanently  resident  abroad, 
and  is  only  occasionally  resident  in  this  country, 
lie  will  be  liable  to  give  security  for  costs.  Our- 
neu  V.  Key,  3  D.  P.  0.  659  ;  1  H.  &  W.  203. 

Where  a  plaintiff  suing  in  f orm&  pauperis  will 

be  absent  from  England  eighteen  months,  the 

court  will  compel  him  to  give  security  for  costs 

-or  stay  his  proceedings  until  his  return.    Foss  v. 

Wagner,  2  D.  P.  C.  499. 

,  If  an  action  is  brought  without  the  knowledge 
.of  a  plaintiff,  who  is  out  of  the  realm,  the  court 
will  require  security  for  the  costs  to  be  given  on 
his  part.    Ball  v.  Adrian,  1  Taunt.  64. 

If  a  plaintiff,  after  leaving  this  country,  com- 
mences an  action,  he  will  b^  compelled  to  find 
security  for  costs.  Wells  v.  Barton,  2  D*  P.  C. 
160. 


A  plaintiff  having  gone  abroad  subsequently 
to  his  cause  being  set  down  in  the  demurrer 
paper  for  argument,  upon  a  motion  for  security 
for  costs  the  court  directed  that  the  demurrer 
should  be  argued,  when,  if  judgment  should  be 
given  for  the  plaintiff,  proceedings  should  be 
stayed  until  security  for  costs  was  given. 
Xemble  v.  MUls,  1  M.  &  G.  666  ;  8  D.  P.  C.  836  ; 
1  Scott,  N.  R.  402. 

A  plaintiff  who  has  gone  to  reside  abroad, 
after  bill  filed',  will  be  ordered  to  give  security 
for  costs;  but  the  application  should  be  made 
by  summons  in  chambers.  Vale  v.  Offert,  30 
L.  T.  457 ;  22  W.  R.  629. 

Temporary  Absenoe.] — If  a  nlaintiff  is  a  native 
of  England,  and  departs  for  iTrance  for  a  mere 
temporary  absence,  the  court  will  not  compel 
him  to  give  security  for  costs.  Anon,,  2  Chit, 
162. 

Where  a  native  of  this  country  quits  it  for  a 
mere  temporary  residence  abroad,  the  court  will 
not  require  him  to  give  security  for  costs.  Cole 
V.  BeaXe,  7  Moore,  613. 

But  a  plaintiff  will  be  required  to  give  secu- 
rity for  costs,  if  it  appears  that  he  is  gone  abroad 
for  more  than  a  temporary  residence.  Taylor 
V.  Fraser,  2  D.  P.  C.  622. 

The  court  will  not  compel  a  plaintiff  to  give 
security  for  costs  because  he  has  gone  to  serve  in 
a  foreign  army  in  a  civil  war.  Frodsham  v* 
Mvers,  4  D.  P.  0.  280  ;  1  H.  &  W.  626. 

Where  a  plaintiff,  who  is  a  mariner,  is  abroad 
on  a  voyage,  his  family  being  left  in  this  country, 
in  lodgings,  he  will  not  be  required  to  give 
security  for  costs.  Ford  v.  Boucher,  1  Hodges,  68. 

A  plaintiff,  whose  family  resides  permanently 
withm  the  jurisdiction,  but  is  himself  obliged  to 
be  frequently  absent  in  the  course  of  his  employ- 
ment, as  a  seafaring  man,  cannot  be  compelled 
to.  give  security  for  costs.  Buff  v.  Here,  6  Ir. 
R.,  C.  L.  609. 

Security  for  costs  is  not  required  from  a 
foreigner  during  his  absence  from  this  countiy 
on  board  his  own  ship,  if  he  resides  here  part 
of  the  year.  Burelt  v.  Mattheson,  3  Mooxe, 
33 ;  8  Taunt.  711. 

Parties  other  than  Plaintifl:]— The  rule  by 
which  a  plaintiff  resident  out  of  the  jurisdiction 
is  compellable  to  give  security  for  costs  does  not 
in  any  case  extend  to  other  parties : — Held, 
therefore,  that  shareholders  appearing  upon  a 
winding-up  petition  could  not  be  ordered  to  give 
security.  Percy  and  Kelly  Nickel,  ^,,  Iron 
Company^  In  re,  2  Ch.  D.  631 ;  46  L.  J.,  Ch. 
526  ;  24  W.  R.  1067. 

In  an  action  upon  a  bond,  in  the  name  of  an 
obligee  resident  abroad,  for  the  benefit  of  an  as- 
signee in  this  country,  the  defendant  may  claim 
security  for  costs  from  the  nominal  plaintiff: 
the  assignee's  written  undertaking  is  not  suffi- 
cient.    Toude  V.  Toude,  3  A.  &  E.  311. 

In  an  action  by  husband  and  wife  for  a  per- 
sonal injury  to  the  wife,  if  the  husband  is 
resident  abroad,  he  must  give  security  for  costs, 
although  the  wife  is  resident  in  England,  ffan- 
mer  v.  Mangles,  12  M.  &  W.  313  ;  1  D.  &  L.  896 ; 
13  L.  J.,  Bx.  84  ;  7  Jur.  1116. 

ii.  Irish  and  Scotch  Plaintiffs, 

Before  the  Judgments  Ezteniion  Aet,  1868.1-— 

A  Scotchman,  not  actually  domiciled  in  tnis 
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country,  bat  only  occaaloually  residing  here,  is 
bound  to  give  security  for  costs.  Naylar  y. 
Jot^h,  10  Moore,  522. 

SOI  such  a  plaintiff  is  within  the  meaning  of 
the  general  rule  applicable  to  persons  who  are 
not  amenable  to  me  courts  here  suing  in  this 
country.    Ih. 

A  plaintiff  resident  in  Ireland  is  bound  to  give 
security  for  costs,  although  he  may  sometimes 
come  over  to  and  sojourn  in  this  country. 
Mahon  y.  Martinez^  4  Moore,  356. 

An  Irishman  ordinarily  resident  in  Ireland, 
and  having  no  place  of  abode  in  England,  is 
compellable  to  g^ve  security  for  costs  in  an 
action  brought  by  him  in  England,  notwith- 
standing that  he  is  at  the  time  an  officer  in  the 
army,  serving  with  his  regiment  in  Ireland. 
Cliappell  V.  Watts,  2  El.  &  El.  879  ;  29  L.  J., 
Q.  B.  167  ;  6  Jur.,  N.  S.  633  ;  8  W.  R.  450. 

A  public  company  carrying  on  all  its  business 
in  Ireland  was  compelled  to  give  security  for 
costs,  although  it  had  3,000Z.  in  a  bank  in  London, 
and  most  of  the  members  resided  in  England. 
Limerick  and  Waterford  Mailway  Company  v. 
Fraser,  4  Bing.  394  ;  1  M.  &  P.  23  ;  5.  P.,  JSdin- 
burgh  and  Leith  Railway  Company  v.  Dawson, 
7  D.  P.  C.  673  ;  1  W.,  W.  &  H.  661  ;  3  Jur.  66. 
Kilkenny  and  Great  Southern  and  Western 
Railvoay  Covivany  v.  Fielde-n,  6  Ex.  81 ;  6  Railw. 
Gas.  786  ;  2  L.,  M.  &  P.  124  ;  20  L.  J.,  Ex.  141 ; 
16  Jur.  191. 

So,  if  the  plaintiff  resides  permanently  in  Ire- 
land.   Fitzgerald  v.  Whitmore,  I  T.  R.  362. 

Or  in  Scotland.  3PLean  v.  Austin,  1  Tidd*8 
Prac.  575. 

Since  Judgments  Extension  Aet,  1868.] — Pe- 
titioners in  chancery  who  reside  in  Scotland  are 
still  liable  to  give  security  for  costs,  the  Judg- 
ments Extension  Act,  1868  (31  Sc  32  Vict.  c.  64), 
8.  6,  applying  only  to  actions,  ^st  Llangynog 
Lead  Mining  Company,  In  re,  23  W.  R.  587. 

Since  the  passing  of  the  Judgments  Extension 
Act,  1868  (31  &  32  Vict.  c.  54),  a  plaintiff  resid- 
ing in  Scotland  is  not  required  to  find  security 
for  costs.  Ruehum  v.  Andrews,  9  L.  R.,  Q.  B. 
118  ;  43  L.  J.,  Q.  B.  73  ;  30  L.  T.  16  ;  22  W.  R. 
489. 

So,  according  to  the  decision  of  the  Irish  Court 
of  Queen's  Bench,  a  plaintiff  residing  in  Eneland 
or  Scotland  will  not,  except  under  specie!  cir- 
cumstances, be  ordered  by  that  court  to  give 
security  for  costs.  White  v.  Carroll,  8  Ir.  R., 
0.  L.  296  ;  S.  P.,  Yorke  v.  McLaughlin,  8  Ir.  R., 
0.  L.  647. 

Bat  according  to  the  decisions  of  the  Irish 
Courts  of  Common  Pleas  and  Exchequer,  a 
plaintiff  resident  in  Great  Britain  will  be  ordered 
to  give  security  for  costs.  Clarke  v.  Croker,  8 
Ir.  R.,  C.  L.  318  ;  and  Comer  v.  Irwin,  8  Ir.  R., 
C.  L.  504. 

iii.  Foreigners  in  this  Country, 

Application,  wlien  Granted.] — The  court  will 
not  require  security  for  costs  to  be  given  by  a 
plaintiff,  who  is  a  foreigner,  and  usually  resident 
abroad,  if  at  the  time  he  is  actually  in  this 
country.  Tamhisco  v.  Pacifioo,  7  Ex.  816 ;  21 
L.  J.,  Ex.  276. 

It  is  not  a  sufficient  ground  for  requiring 
security  for  costs,  that  the  plaintiff  is  a  foreigner, 
lately  come  to  England,  having  no  family  con- 
nexions or  permanent  abode  in  it,  and  likely 


soon  to  leave  it,  if  it  is  not  sworn  that  he  has  a 
permanent  residence  abroad.  Drummond  v. 
miinghist  or  Tillinghvrst,  16  Q.  B.  740;  15 
Jur.  384  ;  S.  P.,  Crispin  v.  Doglione,  1  S.  &  T. 
522  ;  21  L.  J.,  P.  130. 

Therefore,  a  sailor  bom  abroad,  having  a  lodg- 
ing in  this  country,  will  not  be  required  to  give 
security  for  costs,  upon  an  affidavit  stating,  that 
after  his  wages  were  exhausted  he  would  be 
obliged  to  go  to  sea  again,  but  not  shewing  a 
domicil  abroad.     lb. 

But  a  plaintiff,  captain  of  a  foreign  ship, 
usually  trading  to  this  country,  is  liable  to  give 
security  for  costs.  Nylander  v.  Barnes,  6  H.  & 
N.  609 ;  30  L.  J.^  Ex.  161  ;  7  Jur.,  N.  S.  194 ; 
3  L.  T.  819  ;  9  W.  R.  339. 

Security  for  costs  is  not  required  from  a 
prisoner  of  war  who  sues  for  wages  earned 
on  board  an  English  ship.  Maria  v.  HM,  2  B. 
&  P.  236. 

A  foreign  seaman  having  brought  an  action  for 
his  wages  against  a  foreigner,  the  court  refused 
to  compel  him  to  give  security  for  costs  on 
account  of  his  being  on  a  voyage  on  board  an 
English  ship.  Henshen  v.  Garxes,  2  H.  Bl. 
383. 

So,  the  court  refused  to  stay  proceedings  till 
security  was  given  for  costs  in  an  action  by  a 
foreign  seaman  serving  on  board  an  English 
ship.    Jacobs  v.  Ste-oenson,  1  B.  &  P.  96. 

It  is  In  the  discretion  of  the  court  to  allow  the 
mate  of  a  foreign  vessel,  though  not  domiciled  in 
England,  to  prosecute  an  action  for  wages  with- 
out giving  security  for  costs.  The  Don  Ricardo, 
6  P.  D.  121  ;  49  L.  J.,  P.  28  ;  42  L.  T.  32  ;  28 
W.  R.  431. 

A  foreigner  usually  residing  abroad,  who  is 
temporarily  residing  in  England  for  the  purpose 
of  enforcing  a  claim  by  action,  cannot  be  called 
upon  to  give  security  for  costs.  Redondo  v. 
Chuytor,  4  Q.  B.  D.  463  ;  48  L.  J.,  Q.  B.  697  ;  40 
L.  T.  797  ;  27  W.  R.  701— C.  A. 

Security  is  not  required  from  a  person  whilst 
in  this  country,  although  usually  residing  abroad. 
Anm.,  8  Taunt.  737. 

Although  it  is  sworn  that  he  is  about  to  leave 
the  country.  Ciragno  v.  Hassan,  6  Taunt.  20  ; 
1  Marsh.  421. 

iv.  Plaintijfs  Abroad  possessing  Property  in 

this  Country, 

When  Seonrity  required.]  —  An  Irish  or  a 
foreign  railway  company  is  bound  to  give 
security  for  costs,  notwithstanding  it  has  per^ 
sonal  property  in  England,  and  some  of  its 
shareholders  reside  in  England,  who  are  respon* 
sible  to  the  extent  of  their  unpaid  capital. 
Kilkenny  and  Great  Southern  and  Western 
Railway  Company  v.  Fielden,  6  Railw.  Cas.  785; 
6  Ex.  81 ;  2  L.,  M.  &  P.  124^  20  L.  J., Ex.  141 ; 
16  Jur.  191. 

So,  where  a  Scotch  railway  company,  carrying 
on  their  works  out  of  the  jurisdiction  of  the 
court,  has  money  and  exchequer  bills  in  the 
hands  of  their  bankers  in  London ;  such  pro- 
pertgr,  notwithstanding  the  1  &  2  Viet.  c.  110, 
s.  12,  not  being  of  a  sufficiently  permanent  nature. 
Edinburgh  and  Lsith  Railway  Cowumny  v. 
Dawson,  7  D.  P.  C.  573  ;  1  W.,  W.  &  H.  561  ;  3 
Jur.  55. 

A  plaintiff  who  resides  abroad  will  not  be 
called  upon  to  give  security  for  costs  if  he  has 
substantial  property  in  England,  whether  that 
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property  be  real  or  personal.     Hamburger  y. 
Poctting,  47  L.  T.  249 ;  30  W.  R.  769. 

A  plaintifE  resident  abroad  is  not  subject  to 
the  ordinary  rule  as  to  giving  securitj  for  costs, 
if  he  is  seised  or  possessed  of  land  in  this  countiy. 
Sminhome  v.  CktHer,  2  C.  L.  R.  104  ;  23  L.  J., 
Q.  B.  16  ;  17  Jur.  1165. 

Contents  of  AiBldayit.]— Bat  in  answer  to  a 
rule,  calling  upon  him  to  give  security  for  costs, 
he  must  distinctly  shew  that  the  land  is  not 
mortgaged  or  otherwise  unavailable  for  the  pur- 
poses of  an  execution.    Ih, 

An  affidavit  in  answer  to  the  application  that 
**  the  plaintiff  was  possessed  of  landed  estates  in 
the  county  of  Durham  of  considerable  value 
over  and  above  all  charges  affecting  the  same," 
does  not  sufficiently  shew  that  the  estates  are 
available  to  process.    Ih, 

v.  English  Officers  or  Officials  Abroad. 

A  lieutenant  in  the  navy,  holding  the  office  of 
port  captain  and  harbourmaster  in  the  island  of 
Barbadoes,  cannot  be  compelled  to  find  security 
for  costs.  Evering  v.  Chiffenden,  1  W.,  W.  &  H. 
560 ;  7  D.  P.  C.  536  ;  3  Jur.  288. 

A  commissioner  of  the  Ionian  Islands  filling 
his  office  out  of  this  country  could  not  be  com- 
pelled to  find  security  for  costs,  when  a  plaintiff. 
JWgent  (^Lord)  v.  Ilarcourtj  2  D.  P.  C.  578. 

Security  for  costs  will  not  be  required  from 
an  English  officer  serving  in  South  America. 
O'Langhla  v.  Macdonald^  3  Moore,  77. 

An  officer  serving  in  India,  who  had  been 
originally  in  the  service  of  the  East  India 
Company,  and  was,  by  21  &  22  Vict.  c.  106, 
transferred  to  the  service  of  the  Queen,  cannot 
be  compelled  to  give  security  for  costs.  Whittall 
V.  Campbell,  5  H.  &  N.  601 ;  29  L.  J.,  Ex.  326  ; 
6  Jur.,  N.  S.  485  ;  8  W.  R.  450. 

An  officer  serving  with  his  regiment  in  Ireland, 
who  was  bom  in  Ireland,  and  is  not  shewn  to 
have  any  residence  in  England,  is  not  exempt 
from  giving  security  for  costs.  Chappell  v. 
Watts,  2  EL  &  El.  879  ;  29  L.  J.,  Q.  B.  167 ;  6 
Jur.,  N.  S.  533  ;  8  W.  R.  450. 

A  plaintiff  employed  as  a  civil  and  sessions 
judge  in  the  service  of  the  East  India  Company, 
is  not  exempt  from  giving  security  for  costs. 
Plowden  y.  Campbell,  23  L.  J.,  Q.  B.  384  ;  18 
Jur.  910. 

vi.  Ambassadors  and  Foreign  Sovereigns, 

The  court  will  not  compel  a  foreign  ambassador 
to  give  security  for  costs.  DemorUellano  (^Duke) 
V.  Christin,  5  M.  &  S.  503. 

But  the  court  will  compel  a  foreign  potentate, 
resident  abroad,  who  is  a  plaintiff,  to  find  security 
for  costs,  in  a  cause  arising  out  of  commercial 
transactions.  Brazil  QEtnperor)  v.  Eobinsan, 
6  A.  k  B.  801  ;  5  D.  P.  C.  622  ;  1  N.  &  P.  817  ; 
W.,  W.  &  D.  278;  8,  P.,  Greece  (Xing')  v, 
Wright,  W.,  W.  &  D.  694  ;  6  D.  P.  C.  12  ;  1  Jur. 
944. 

vii.  Several  Plaintiffs, 

Joint  Plaintiffii,  one  residing  Abroad.]— *An 
action  was  brought  against  the  defendant  as  a 
common  carrier  by  two  plaintiffs,  one  residing 
abroad*  The  statement  of  claim  alleged  a  con- 
tract by  the  defendant  with  the  plaintiffs  jointly, 
and  in  the  alternative  with  each  of  the  plaintiffs 
separately: — Held,  that  the  plaintiff   residing 


abroad  could  not  be  ordered  to  give  security  for 
costs.  D'Hormusgee  v.  Chrey,  10  Q.  B.  D.  13  ; 
52  L.  J.,  Q.  B.  192. 

If  one  of  two  plaintiff  is  resident  abroad,  and 
the  other  in  this  country,  the  court  will  not  compel 
the  absent  plaintiff  to  give  security  for  costs. 
Anon.,  1  D.  P.  C.  300 ;  2  C.  &  J.  88  ;  S.  P., 
Wilsm  V.  Minehin,  1  D.  P.  C.  299 ;  2  C.  &  J* 
87  ;  2  Tyr.166  ;  M^Connell Y.Johnston, I  East, 431* 

viii.  Peers, 

M 

Security  for  costs  cannot  be  required  from  a 
peer,  though  residing  abroad.  Ferrars  {EarV)  v, 
Uobins,  2  D.  P.  C.  636. 

ix.  Executors  and  AdnUnistratars, 

The  court  will  compel  an  executrix,  who  i» 
out  of  the  jurisdiction,  to  give  security  for  costs  ;. 
but  such  security  will  be  confined  to  those  costs 
only  for  which  she  would  be  liable.  Chamberlain 
V.  Cham^berlain,  1  D.  P.  C.  366. 

If  a  plaintiff  is  resident  abroad,  the  court  will 
require  him  to  give  security  for  costs,  although, 
he  sues  in  the  capacity  of  executor.  Chevalier 
V.  Finnis,  3  Moore,  602  ;  1  B.  &  B.  277. 

In  an  action  by  an  administrator  for  the 
benefit  of  the  deceased's  vndow  and  children,  the 
court  refused  to  order  security  for  costs  to  be 
given  simply  on  the  ground  that  he  was  suing 
merely  for  the  benefit  of  others.  Larseen  v. 
Monnumthshire  Railway  and  Canal  Company,, 
16  L.  T.  289. 

Where  two  executors  bring  an  action,  and  one 
is  abroad  and  the  other  Id  solvent,  the  court 
cannot  make  an  order  to  stay  proceedings  unless- 
they  give  security  for  costs,  ^hes  v.  Syhes,  4 
L.  R.,  C.  P.  645 ;  38  L.  J.,  C.  P.  281 ;  20  L.  T. 

663  ;  17  W.  R.  799. 

« 

X.  Bankrupts  and  Insolvents. 

When  Security  for  Costs  required.] — The  court 
refused  to  grant  a  rule  compelling  a  plaintiff  to 
give  security  for  costs  by  reason  of  his  in- 
solvency, no  ground  being  shewn  for  believing 
that  the  action  was  prosecuted  for  the  benefit  of 
his  assignees.  Stead  v.  Williams,  6  D.  &  L.. 
497  ;  5  C.  B.  628  ;  17  L.  J.,  C.  P.  109 ;  12  Jur. 
100. 

After  verdict  in  favour  of  the  plaintiff,  and  a 
rule  for  a  new  trial  made  absolute,  he  became 
bankrupt :  the  court  compelled  him  to  give  secu* 
rity  for  costs,  although  there  was  no  affidavit 
that  the  action  was  carried  on  for  the  benefit  of 
the  assignees.  Benton  v.  Williams,  8  D.  P.  C 
123  ;  1  W.,  W.  &  H.  327  ;  2  Jur.  872. 

After  joinder  in  demurrer,  the  plaintiff  became 
bankrupt,  and  obtained  his  certificate.  The  de- 
fendant then  applied  for  security  for  costs,  but 
plaintiffs  assignees  not  interfering,  the  court 
rejected  the  application.  Beckham  v.  Knight,  4 
Bing.  N.  C.  74  ;  5  Scott,  336  ;  6  D.  P.  0.  227  ;  3 
Hodges,  301  ;  2  Jur.  16. 

The  giving  notice  of  trial  by  proviso  by  a  de«- 
fendant  in  an  action  on  a  bill  of  exchiuige,  is- 
not  sufficient  to  make  him  such  an  actor  in  the 
cause  as  to  induce  the  court  to  compel  him  to 
give  security  for  costs,  although  he  is  insolvent ; 
and  if  the  plaintiff,  after  notice  of  the  def endant'a 
inMlvency,  takes  a  step  in  the  cause,  he  will  not 
be  allowed  to  discontmue  without  payment  of 
costs.  Ford  y.  Stock  or  Stott,  1  D.,  N.  S.  763  ;  6- 
Jur.  486. 
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A  plaintiff,  since  action,  execated  a  deed  of 
inspectoiship  for  the  benefit  of  his  creditors, 
and  by  it  he  coTenantcd  to  give  up  the  whole  of 
his  property  when  required  by  the  inspectors 
to  do  80.  The  action  was  being  proceeded 
with  for  the  benefit  of  the  creditors : — Held, 
that  the  defendant  was  entitled  to  security  for 
costs.  Smith  v.  Saunden,  16  L.  T.  386  ;  15  W. 
R.  811. 

A  plaintiff,  in  an  action  of  trover,  filed  a  peti- 
tion for  liquidation  by  arrangement  under  the 
Bankruptcy  Act,  1869  (33  &  .34  Vict.  c.  71),  s. 
125,  and  a  receiver  was  appointed : — Held,  that 
the  plaintiff  was  rightly  ordered  to  give  security 
for  costs.  Malcolm  v.  Hodghintdn,  8  L.  R.,  Q.  B. 
209  ;  21  W.  R.  360. 

The  assignee  of  a  bankrupt  suing  for  the 
benefit  of  the  estate  is  not  within  the  rule  which 
requires  a  mere  nominal  plaintiff  suing  for  the 
benefit  of  a  third  person  to  give  security  for 
costs.  Deiiston  v.  A»hton,  4  L.  R.,  Q.  B.  690  ; 
38  L.  J.,  Q.  B.  254 ;  21  L.  T.  20  ;  17  W.  R.  968  ; 
10  B.  &  S.  768. 

A  plaintiff  assigned  all  his  effects  to  a  trustee 
for  the  benefit  of  his  creditors,  with  power  to  sue 
in  his  name;  afterwards  he  became  insolvent, 
and  also  bankrupt,  and  had  not  obtained  his 
certificate,  and  had  no  means  of  paying  the  costs 
of  an  action.  The  trustee  having  commenced  an 
action  in  the  plaintiff's  name  and  without  his 
authority  (except  under  the  assignment),  the 
court  stayed  the  proceedings  till  he  should  give 
the  defendant  security  for  costs.  Elliott  v. 
KendHck,  12  A.  &  E.  597  ;  4  P.  &  D.  306  ;  9 
D.  P.  C.  196  ;  1  W.  P.  C.  45. 

The  court  refused  to  compel  a  plaintiff  to  give 
security  for  costs,  upon  an  affidavit  stating  that  he 
was  in  insolvent  circumstances,  and  h^  mort- 
gaged or  assigned  to  a  third  party  all  his  interest 
in  the  subject-matter  of  the  action.  Parker  v. 
Great  Western  Bailtoay  Company j  9  C.  B.  766  ; 
19  L.  J.,  C.  P.  335. 

Where  a  plaintiff  is  bankrupt  or  insolvent, 
and  has  assigned  the  debt  for  which  the  action 
is  brought,  and  is  suing  for  the  benefit  of  the 
assignee,  the  court  will  compel  him  to  give 
security  for  costs.  Goatley  v.  Emm^jtt^  15  C. 
B.  291  ;  24  L.  J.,  C.  P.  38 ;  5.  P.,  Perkins  v. 
Aleoch,  14  M.  &  W.  808  ;  3  D.  &  Ia  270 ;  15 
L.  J.,  £x.  7. 

Action  by  assignee  of  an  insolvent  against  a 
defendant,  who  was  a  commission  agent,  for  not 
accounting  for  goods  delivered  by  the  insolvent 
to  the  defendant  for  sale.  The  insolvent  claimed 
the  goods  as  belonging  to  him  in  the  character  of 
executor.  An  interpl^der  order  for  the  insolvent 
to  be  plaintiff,  and  the  assignee  defendant,  was 
made,  without  requiring  the  insolvent  or  the 
original  defendant  to  give  security  for  costs. 
Ridgway  v.  Jones^  29  L.  J.,  Q,  B.  97 ;  6  Jur., 
N.  S.  223. 

The  court  refused  to  order  a  plaintiff  to  give 
security  for  costs,  on  the  ground  that  he  had  heen. 
three  times  an  insolvent  and  once  a  bankrupt, 
and  was  only  suing  as  trustee  for  a  third  person. 
Wray  v.  Brown,  6  Bing.  N.  C.  271 ;  8  D.  P.  C. 
279  ;  8  Scott,  567  ;  4  Jur.  271. 

Where  a  plaintiff  becomes  bankrupt  in  the 
middle  of  a  cause,  the  assignees,  if  they  proceed 
with  the  action,  must  give  security  for  all  the 
•costs.  The  defendant  may  apply  for  this  secu- 
Tity  at  any  time  before  a  fresh  step  in  the  cause 
is  taken.  Mason  v.  Polkill,  2  D.  P.  0. 61 ;  1  C. 
A  M,  620  ;  3  Tyr.  595. 


Proof  of  BolTOAoy.] —Where  a  plaintiff  has 
recently  executed  a  deed  of  assignment  of  aU  his 
property  to  an  assignee,  he  will  be  required  to 
give  security  for  the  costs  of  suit,  unless  he 
satisfies  the  court  that  he  is  solvent.  The  fact 
that  he  is  carrying  on  business  is  not  sufiicient 
proof  of  his  solvency.  The  Lake  Megantie,  36 
L.  T.  183. 

xi.  Other  Circumstances, 

Traniportation.] — ^A  plaintiff  who  is  in  priaon 
under  sentence  ox  transportation  is  bound  to 
give  security  for  costs.  Barrett  v.  Potoer,  9 
Ex.  338  ;  2  C.  L.  R.  488  ;  23  L.  J.,  Ex.  162  ;  18 
Jur.  156. 

Poverty. ]— A  plaintiff  will  not  be  compelled 
to  give  security  for  costs  merely  on  the  ground 
of  his  poverty.  Jtoss  v.  Jaqucs,  8  M.  &  W.  135  ; 
9  D.  P.  C.  737. 

It  is  no  sufiicient  ground  to  compel  a  plaintiff 
to  give  security  for  costs,  that  he  is  in  extremely 
destitute  circumstances,  and  wandering  about 
from  place  to  place  without  a  home,  and  that 
he  had  stated,  when  last  seen,  that  he  knew 
nothing  about  the  action,  and  that  it  was  carried 
on  by  the  attorney  entirely  on  his  own  authority, 
and  without  any  direction  or  sanction  from  him. 
Armitage  v.  Ora/ton,  1  B.  C.  Rep.  30  ;  10  Jnr. 
377. 

CompositioB  with  Creditors.] — The  fact  of  the 
plaintiffs  having  compounded  with  their  cre- 
ditors, and  one  of  them  being  resident  abroad,  is 
no  ground  for  calling  upon  them  to  give  security 
for  costs.    Thoffiel  v.  Jtoelants,  2  C.  B.  290, 

Death  of  Plaintiff  in  ^ectment] — If,  pending 
a  rule  for  a  new  trial  in  ejectment,  the  plaintiff 
dies,  the  defendant  is  entitled  to  have  security 
for  costs  before  the  rule  is  argued.  Doe  d.  Cozens 
V.  Cozens,  1  G.  &  D.  503  ;  1  Q.  B.  426. 

Where,  on  the  trial  of  an  ejectment,  a  verdict 
was  tskkcTL  subject  to  a  special  case,  and,  before 
the  terms  of  it  were  settled,  the  plaintiff  died : — 
Held,  that  this  formed  no  ground  for  an  applica- 
tion for  setting  aside  the  verdict  or  staying  pro- 
ceedings in  the  action,  but  that  the  court  would 
compel  the  plaintiff  to  find  security  for  costs. 
Doe  d.  Egretnmt  QEarl)  v.  Stephens,  2  D.  &  L. 
993  ;  14  L.  J.,  Q.  B.  258. 

Kerely  Kominal  Plaintifll]— Where,  in  an 
action  against  parish  officers  for  distraining  for 
poor-rates,  it  appeared  that  the  plaintiff  rehiaed 
to  pay  the  rates  by  the  desire  of  his  landlord, 
who  was  also  the  attorney  in  the  cause,  the 
court  stayed  the  proceedings  until  he  gave 
security  for  costs.  Tenant  v.  Brotcn,  5  B.  &  C. 
208. 

In  an  action  by  a  pauper  against  magistrates 
for  turning  him  out  of  a  cottage,  at  the  instance 
of  parish  officers  who  daimS  the  premises  as 
part  of  the  poor-house,  the  court  refused  to  call 
on  him  to  give  security  for  costs,  on  the  groond 
that  the  action  had  been  instituted  and  en- 
couraged by  a  third  person,  who  had  petitioned 
the  House  of  Lords  on  the  subject,  and  had 
thrown  out  expressions  of  a  determination  to  see 
the  plaintiff  reinstated.  Hearsay  v.  Peehell, 
7  D.  P.  C.  437  ;  5  Bing.  N.  C.  466 ;  S,  C, 
nom.  Oshome  v.  Pechell,  7  Scott,  477  ;  2  Am. 
25. 
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Where  an  action  of  trespass  appeared  to  have 
been  brought  by  a  man  in  very  humble  circum- 
stances,  at  the  instigation  and  at  the  costs  of  his 
landlord,  the  court  stayed  proceedings  until  the 
latter  gave  security  for  the  defendant's  costs. 
Ball  V.  Ross,  1  Scott,  N.  R.  217  ;  1  M.  &  G. 
445. 

A  corporation  or  other  similar  body,  nominally 
prosecutors,  may  compel  the  virtual  prosecutors 
to  give  security  for  costs.  And  the  amount  of 
sudi  secDrity  is  not  limited  to  2002.  But  if  the 
security  originally  ordered  is  insufficient,  the 
corporation  must  apply  to  the  court  promptly, 
in  order  to  have  the  amount  increased.  They 
must  not  wait  until  the  parties  have  gone  on, 
and  the  case  is  ripe  for  hearing.  Jieg.  y.  South' 
ampton  (^Commissioners),  20  L.  T.  585. 

Where  the  whole  interest  of  a  party  in  an 
award  is  assigned  to  another,  the  court  will  not 
compel  the  latter  to  give  security  for  costs  in  an 
action  brought  by  the  former  upon  the  award. 
Day  V.  Smith,  1  D.  P.  C.  460.  See  also  cases 
ante,  col.  1783, 

PUuntiff  Absconding.] — After  an  arrest  of  a 
defendant,  the  plaintiff  removed  his  furniture, 
and  absconded,  to  avoid  a  charge  of  bigamy : — 
Held,  that  the  defendant  was  entitled  to  security 
for  costs.    Rogers  v.  BaTiger,  4  D.  P.  C.  411. 

Kisrepresentation  as  to  Seiideiioe.  ] — ^Although 
a  plaintiff  who  wilfully  misrepresents  his  place 
of  residence  upon  the  record  will  be  ordered  to 
give  security  for  costs,  this  does  not  extend  to  a 
case  where  it  is  done  innocently  and  from  mere 
error.    Lamb  v.  Fottrell,  8  Ir.  R.,  Bq.  69. 


b.  In  Partlonlar  ActlonB  or  Prooeedinffs. 

Qui  tarn  Action.] — The  court  will  not  compel 
a  plaintiff  in  a  qui  tam  action  to  give  security 
for  costs,  though  it  is  sworn  that  he  is  a  pauper, 
and  has  brought  a  very  great  number  of  actions 
by  the  same  attorney.  Gregory  v.  Elvidge,  2 
D.  P.  C.  259  ;  2  C.  &  M.  336  ;  4  Tyr.  235. 

Or  although  it  appears  by  affidavit  that  he  is 
insolvent.    Field  v.  Carron,  2  H.  Bl.  27. 

In  ^octment.] — ^A  party  residing  abroad  may, 
upon  being  admitted  to  defend  an  ejectment  as 
landlord,  be  required  to  give  security  for  costs. 
Bob  v.  Jameson,  4  M.  &  R.  570. 

But  a  landlord  who  can  satisfy  the  court  or  a 
judge  that  he  is  in  possession  of  the  land  for 
which  an  ejectment  is  brought,  either  by  himself 
or  his  tenant,  is  entitled  to  appear  and  defend  the 
ejectment  as  matter  of  right,  since  the  15  &  16 
Vict.  c.  76  ;  and  it  is  not  competent  to  the  court 
or  a  judge  to  impose  on  him  any  condition,  such 
as  giving  security  for  costs,  and  even  although  a 
foreigner  residing  out  of  the  jurisdiction  of  the 
court. — Per  Pollock,  C.  B.,  Piatt  and  Martin, 
BB. ;  Parke,  B.,  dissentiente.  Butler  v.  Mere* 
dUh,  11  Ex.  85  ;  24  L.  J.,  Ex.  239  :  1  Jur.,  N.  8. 
450. 

Quo  Warranto.  1 — In  quo  warranto  informa- 
tions, the  court  will  not  force  an  indigent  relator 
to  give  security  for  costs,  when  it  does  not  appear 
that  the  fact  of  indigence  had  not  come  to  the 
defendant's  knowledge  before  issue  joined.  Rew 
V.  Bay,  1  D.  P.  C.  32. 


MandamuB.] — ^The  court  will  not  oblige  a 
prosecutor  of  a  mandamus  to  give  security  for 
costs,  even  where  it  is  probable  that  he  is  put 
forward  by  other  persons  to  try  a  right  in  which 
he  has  no  bon&  fide  interest.  Reg.  v.  Malmcs^ 
bury  iMayor,  ^-c),  9  D.  P.  C.  359  ;  5  Jur.  366. 

Beplevin.] — ^A  defendant  in  replevin  residing 
abroad  must  give  security  for  costs.  Sclby  v. 
CruteUey,  4  Moore,  280  ;  1  B.  &  B.  505. 

Anditi  qoereli.]— An  audita  querela  is  an 
action  within  the  3  &  4  Will.  4,  c.  42,  s.  34,  and 
as  costs  may  therefore  become  payable  by  the 
plaintiff,  he  is  compellable,  when  resident  abroad , 
to  give  security  for  costs.  Holmes  v.  Pemberton, 
1  El.  &  El.  369  ;  28  L.  J.,  Q.  B.  172  ;  5  Jur.,  N.  8. 
727. 

Interpleader.] — A  party  made  a  defendant 
under  an  interpleader  rule  is  in  the  same  position 
as  any  other  defendant;  and,  therefore,  when 
the  plaintiff  is  resident  abroad,  is  entitled  to  stay 
proceedings  until  security  for  costs  is  given. 
Benazech  v.  Bessett  or  Bassett,  1  C.  B.  313 ;  2 
D.  &  L.  801  ;  14  L.  J.,  C.  P.  148 ;  9  Jur.  376 ; 
S,  P.,  Williams  v.  Crossling,  4  D.  &  L.  660  ;  16 
L.  J.,  C.  P.  112. 

Where  one  of  the  defendants  in  an  interpleader 
issue  is  really  interested  in  the  result  thereof  as 
if  he  were  a  plaintiff  in  an  action,  he  is  not 
entitled  to  call  upon  the  plaintiff  in  the  issue  to 
give  security  for  costs  upon  the  ground  that  the 
latter  is  a  foreigner  residing  abroad.  Belmante 
V.  Aynard,  4  C.  P.  D.  352  ;  27  W.  R.  789— C.  A. 
Affirming  40  L.  T.  627. 

Defendant  setting  np  Conntor-olainL] — A  de* 

f  endant  who  admits  the  cause  of  action  sued  upon 
and  sets  up  a  counter-claim  founded  upon  a  dis- 
tinct claim,  is  not  entitled  to  security  for  costs 
from  the  plaintiff,  a  foreigner  residing  without 
the  jurisdiction.  Winterjield  v.  Bradnvm,  3 
Q.  B.  D.  324  ;  47  L.  J.,  Q.  B.  270  ;  38  L.  T.  250 ; 
26  W.  R.  742— C.  A.  Affirming  47  L.  J.,  Q.  B. 
270  ;  38  L.  T.  32  ;  26  W.  R.  353. 

Where  a  defendant  admits  the  plaintiff  s  claim, 
but  sets  np  a  counter-claim  in  respect  of  a  wholly 
distinct  transaction,  the  plaintiff  ought  never  to 
be  required  to  give  security  for  costs.    lb. 

Defendant  setting  np  Counter-claim  arising 
out  of  same  Hatters  as  Plaintiff's  Claim.] — In  an 
action  for  breach  of  contract  against  the  defen- 
dant, a  foreigner  residing  abroad,  he,  by  his 
defence,  denied  the  breaches,  and  also  made  a 
counter-claim  for  breaches  of  the  same  contract 
by  the  plaintiff,  claiming  damages  to  an  amount 
less  than  the  plaintiffs  claim  : — Held,  that  the 
defendant  could  not  be  ordered  to  give  security 
for  the  plaintiff's  costs  occasioned  by  the  counter- 
claim. Mapleson  v.  Masini,  5  Q.  B.  D.  144  :  49 
L.  J.,  Q.  B.  423  ;  28  W.  R.  488. 

An  incorporated  society  filed  a  bill  against  an 
incorporated  company  to  foreclose  a  mortgage 
comprising  nearly  the  whole  of  the  effecto  of 
the  company.  At  this  time  the  company  was 
in  process  of  being  wound  up  under  me  super- 
vision of  the  court.  By  leave  of  the  court  in 
the  winding-up,  a  bill  was  filed  in  the  name  of 
the  company  against  the  society,  praying  that  it 
might  be  declared  that  the  mortgage  deed  was 
not  binding  on  the  company,  or  its  bondholders 
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or  shareholders :  but  that,  if  the  coart  held  it  to 
be  a  good  aecuritj,  certain  renewed  bills  might 
be  exSuded  ihrom  its  operation,  and  that  it  might 
be  declared  a  security  only  for  bills  of  exchange 
accepted  by  the  society  ;  and  that,  in  estimating 
the  debt  covered  by  it,  no  bills  accepted  by  per- 
sons or  firms  other  than  the  society,  might  be  in- 
claded  ;  and  that  an  account  might  be  taken  on 
this  footing  of  what  was  dae  ;  and  that  the  com- 
pany might  be  allowed  to  redeem  on  payment 
of  what  should  be  90  found  due  : — Held,  that 
whether  this  was  a  purely  cross  bill  or  not,  the 
plaintiffs  in  it  must  give  security  for  costs. 
City  of  MoMcoto  Otu  Company  v.  International 
Financial  Society,  7  L.  R.,  Ch.  225 ;  41  L.  J., 
€h.  360  ;  26  L.  T.  377  ;  20  W.  R.  394.  Affirming 
41  L.  J.,  Ch.  151  ;  20  W.  R.  196. 

Held,  on  appeal,  that  the  bill  was  not  a  mere 
<;ross  bill ;  and  that  security  for  costs  must  be 
^ven,    lb, 

Semble,  that  even  had  it  been  a  pure  cross  bill, 
security  for  costs  must  have  been  given,  as  it  was 
filed  in  the  name  of  a  company  which  was  being 
wound  up.    lb. 

In  BlToroe  Prooeediags.] — See  Husband  and 

WiFB. 


In  Aotions  by 

BAND  AND  WiFB. 


Women.] — See  Hus- 


In  Aotions  by  Infuits.]— iSe^  Infant. 
For  Costs  of  AppeaL] — See  Appeal, 

c.  The  Application. 

When  to  be  Kade.] — During  the  pendency  of 
a  rule  for  a  new  trisil  obtained  by  the  plaintiff, 
the  court  will  not  compel  him  to  pve  security 
for  the  future  costs  in  the  cause.  Oxendcn  v. 
Cropper,  4  D.  P.  C.  574. 

It  IS  no  objection  to  a  motion  for  security  for 
•costs  on  the  ground  that  the  plaintiff  (a  foreigner 
having  a  very  shadowy  residence  in  this  country) 
has  assigned  his  interest  in  the  result  of  the 
action,  that  the  fact  was  known  to  the  defen- 
dant more  than  a  year  ago,  and  that  the  cause 
IS  ripe  for  trial.  ZyclUineki  v.  Haitby,  14  C.  6., 
U  S.  322. 

Before  the  trial  of  a  cause,  the  plaintiff  went 
to  reside  abroad ;  the  defendant  proceeded  to 
trial,  with  a  full  knowledge  of  that  circum- 
stance ;  at  the  trial  a  juror  was  withdrawn  by 
consent,  upon  a  new  notice  of  trial  being  given  : 
— Held,  that  the  defendant  was  too  late  to  apply 
for  security  for  costs.  WainwriglU  v.  Buind, 
2  C,  M.  &  R.  740  ;  4  D.  P.  C.  547  ;  1  Tyr.  &  G. 
137  ;  1  Gale,  383. 

Where  a  plaintiff  resides  abroad,  the  court  has 
a  discretionary  power  to  require  security  for 
costs,  notwithstanding  the  defendant  has  pro- 
ceeded in  the  cause  after  he  knew  that  the 
plaintiff  resided  abroad.  Fletcher  v.  LaWj 
5  N.  &  M.  351 ;  3  A.  &  B.  551 ;  1  H.  &  W.  430. 

It  is  too  late  to  apply  for  security  for  costs 
after  judgment  signed.  Borh^  v.  Sessions,  2 
D.  P.  C.  710. 

A  motion  for  security  for  costs  may  be  made, 
notwithstanding  the  defendant  is  under  terms 
to  take  short  notice  of  trial,  or  such  notice  as  the 
plaintiff  can  give,  provided  issue  is  not  joined. 
West  V.  Q)oke,  1  d.  B.  312  ;  2  D.  &  L.  834  ;  14 

J.,  C.  P.  151. 


A  defendant  may  require  security  after  he  has 
agreed  to  take  short  notice  of  trial,  even  thongh 
he  has  no  defence  on  the  merits.  Edinlmrgh 
and  Leith  Railway  Compam/  ▼.  Datosan,  7 
D.  P.  C.  673. 

Secus,  if  he  has  agreed  to  take  short  notice  of 
trial  for  a  specific  day.     lb. 

Security  for  costs  may  be  applied  for  at  any 
time  before  plea  pleaded  :  even  after  the  defen- 
dant has  had  an  order  for  time  to  plead. 
Cfurney  v.  Key,  3  D.  P.  C.  559  ;  1  H.  &  W.  203  ; 
S,  P.,  Wilson  V.  Minckin,  1  D.  P.  C.  299  ;  2  C.  & 
J.  87  ;  2  Tyr.  166. 

So  at  any  time  after  plea  pleaded.  FUtrker 
V.  Law,  6  N.  &  M.  351  ;  3  A.  &  E.  551  :  1  H.  & 
W.  430. 

In  an  action  to  recover  the  balance  alleged  to 
be  due  on  a  bill  of  exchange  between  the  original 
parties  to  the  bill,  and  in  which  the  indorsement 
of  the  writ  credited  the  defendants  with  certain 
alleged  payments,  the  defendants  entered  an 
appeaiance  requiring  a  statement  of  claim,  and 
afterwards  applied  for  security  for  costs,  on  the 
ground  that  the  plaintiff  resided  out  of  the  juris- 
diction. The  affidavit  of  merits  stated  that  the 
bill  was  an  accommodation  bill,  for  which  no 
value  was  received,  and  that  the  defendants  had 
a  good  defence  on  the  merits  : — Held,  first,  that 
the  defendants  had  not  waived  their  right  to 
security  for  costs  by  appearing;  secondly,  that 
the  affidavit  of  merits  was  sufudent.  Charles^ 
wttrth  V.  Clayton,  10  L.  R.,  Ir.  357, 

The  old  rule  of  the  Court  of  Chancery  that 
an  application  for  security  for  the  costs  of  an 
action  must  be  made  promptly,  is  inconsistent 
with  the  provisions  of  r.  2  of  Did.  LV.  that 
security  for  costs  may  be  given  ^^  at  such  time  or 
times"  as  the  court  may  direct,  and  must  be 
taken  to  have  been  abrogated  : — ^Held,  there- 
fore, that  an  application  by  a  defendant  for 
security  for  the  costs  of  an  action  brought 
against  him  by  a  limited  company  might  be 
made  after  reply  and  notice  of  triaL  Lydney 
and  Wigpool  Iron  Ore  Company  v.  Bird,  23 
Ch.  D.  358  ;  52  L.  J.,  Ch.  640  ;  48  L.  T.  893. 

The  writ  of  summons  in  an  action  under  the 
Summary  Procedure  on  Bills  of  Exchange  (Ire- 
land) Act,  1861,  was  served  on  the  defendant  on 
the  10th  June,  and  on  the  20th  June  the  defendant 
by  notice,  required  security  for  costs  to  be  given, 
on  the  ground  that  the  plaintiff  resided  out  of 
the  jurisdiction,  and,  in  compliance  with  the 
plaintiff's  requisition,  duly  made  an  affidavit  of 
merits,  a  copy  of  which  was  delivered  on  the 
23rd  of  June,  and  upon  the  same  day  the  defen- 
dant, by  leave  of  the  court,  entered  an  appear- 
ance requiring  a  statement  of  claim,  the  appear- 
ance being  entered  without  prejudice  to  an 
application  for  security  for  coste.  No  state- 
ment of  claim  was  delivered  until  the  18th 
of  November,  1882.  Upon  its  delivery,  the 
defendant,  on  the  24th  of  November,  took  oat 
a  summons  for  security  for  costs,  and  on  the 
25th  delivered  his  statement  of  defence,  without 
prejudice  to  the  then  pending  summons : — Held, 
that  the  defendant  was  entitled  to  an  order  for 
security  for  costs,  ffeil  v.  Lazenby,  12  L.  R., 
Ir.  76. 

An  application  to  compel  the  plaintiff  to  give 
security  for  costs  on  the  ground  of  his  residing^ 
out  of  the  jurisdiction  of  the  court,  may  be 
made  after  an  order  has  been  obtained  for  time 
to  plead  on  the  usual  terms.  Bowling  v.  HdrmaH^ 
6  M.  &  W.  131 ;  8  D.  P.  C.  165  ;  4  Jur.  43. 
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The  words  "  ordinary  cases  "  in  the  rule  mean 
those  in  which  the  defendant  knows,  "before 
issue  joined,"  that  the  plaintiff  is  abroad.    lb. 

After  a  defendant  has  undertaken  to  accept 
short  notice  of  trial,  he  cannot  require  security 
for  costs  from  the  plaintiff,  a  foreigner  residing 
abroad.  De  JWontellano  (^Duke)  v,  QareieUy  7 
Moore,  361  ;  1  Bing.  67  ;  8,  P.,  mchad  v. 
ParUki,  2  H.  Bl.  593  ;  MiUler  v.  Gernon,  Steel 
V.  Laey,  3  Taunt.  272,  273. 

An  application  for  security  for  costs,  on  the 
ground  of  the  plaintiff's  residing  abroad,  must  be 
made  promptly  after  the  defendant  knows  that 
fact.  Duncan  v.  Stent,  1  D.  &  R.  348 ;  5  B.  &  A. 
702. 

After  Amendment.]  —  Although  a  suit  may 
have  proceeded  to  a  late  stage  without  security 
for  costs  being  applied  for,  yet  where  the  state- 
ment of  claim  has  been  amended  so  as  to 
introduce  an  entirely  new  case  which  requires 
additional  and  more  expensive  evidence,  an 
application  for  security  for  costs  will  be  enter- 
tained. Northampton  Coal  Company  v.  Mid- 
land Waggon  Company,  7  Ch.  D.  500  ;  38  L.  T. 
82  ;  26  W.  R.  485— C.  A. 

Onus  of  Proof.] — It  is  not  necessary  for  a 
defendant  to  shew  the  stage  of  the  proceedings, 
in  order  to  obtain  a  rule  nisi  for  security  for 
costs.     Cole  v.  Beardy,  5  D.  P.  C.  161. 

It  is  for  the  plaintiff  to  shew  that  the 
motion  is  not  in  time.  Jones  v.  Jones,  2  Tyr. 
216  ;  2  C.  &  J.  207  ;  1  D.  P.  C.  313. 

Where  Defendant  also  Besides  Abroad.] — 
Where  a  defendant  moves  that  the  plaintiff, 
residing  abroad,  should  give  security  for  costs, 
the  court  will  not  make  the  rule  mutual,  on  the 
ground  that  the  defendant  is  also  resident  abroad. 
Baxter  v.  Morgan,  2  Marsh.  80 ;  6  Taunt. 
379. 

Ho  Defence  on  ICerits.] — It  is  no  ground  for 
ref  osing  a  rule,  for  the  plaintiff  to  find  security 
for  costs,  that  the  defendant  has  no  defence  on 
the  merits.  Edinhwrgh  a/nd  Leith  Bailtoay 
Company  v.  Dawson,  1  W.,  W.  k  H.  661  ;  7  D. 
P.  C.  573  ;  3  Jur.  55  ;  S,  P.,  Ciragno  v.  Hassan, 
1  Marsh.  421 ;  6  Taunt.  20. 

Hot  on  Last  Day  of  Term.] — A  rule  nisi  for 
security  for  costs,  with  a  stay  of  proceedings, 
will  not  be  allowed  on  the  last  day  of  term. 
Gronow  v.  Pointer,  3  D.  P.  C.  671. 

By  Summons.] — Semble,'in  ordinary  cases  an 
application  for  security  for  costs  should  be  by 
summons  in  chambers,  not  by  motion.  Ham- 
hurger  v.  Poetting,  47  L.  T.  249. 

Form  of  Order.] — The  court  will  not  appoint 
any  fixed  time  before  which  a  plaintiff  is  to  give 
security  for  costs.  Broughton  v.  Jeremy,  1  H.  & 
W.  625. 

A  judge's  order,  directing  that  the  plaintiff  do 
forthwith  give  security  for  costs,  no  stay  of  pro- 
ceedings in  the  meantime,  the  plaintiff's  attorney 
hereby  undertaking  to  find  such  security,  does 
not  bind  the  plaintiff  or  his  attorney  to  give 
security  unless  he  proceeds  with  the  action. 
Hill  V.  Fletcher,  1  L.,  M.  &  P.  518  ;  6  Ex. 
470. 

Where  a  defendant  admitted  a  large  sum  to  be 


due,  and  the  plaintiff  keeping  two  shops,  one  in 
London  and  the  other  in  Paris,  went  from  Lon- 
don to  Paris  as  necessity  required,  the  court 
would  not  compel  the  plaintiff  to  give  security 
for  costs  in  the  action  against  the  defendant  for 
goods  sold,  but  ordered  that  the  defendant 
should  pay  the  money  into  court  which  he 
acknowledged  to  be  due ;  and  that  a  sufficient 
portion  of  it  should  be  appropriated  to  that 
security.  Le  Normand  v.  Capua  (^Prince'),  6 
Jur.  64. 

A  defendant  having  pleaded  payment  of 
money  into  court  in  satisfaction  of  part  of  the 
demand,  the  court,  instead  of  granting  a  rule  for 
security  for  costs,  ordered  that  a  reasonable  por- 
tion of  the  sum  paid  in  should  reomin  in  the 
hands  of  the  master  to  meet  the  defendant's 
costs,  if  necessary.  Nylander  v.  Barnes,  6  H,  & 
N.  509  ;  30  L.  J.,  Ex.  161 ;  7  Jur.,  N.  S.  194  ;  3  L. 
T.  819  ;  9  W.  R.  339. 

A  plaintiff  being  resident  out  of  the  jurisdic- 
tion of  the  court,  and  having  already  an  un- 
satisfied judgment  in  this  country  against  the 
defendant  for  a  larger  sum,  the  court  discharged 
a  rule  for  security  for  costs,  upon  the  plaintiff's 
undertaking  that  the  costs  in  the  event  of  the 
defendant  obtaining  a  verdict  should  be  set  off 
against  the  former  judgment.  Bristowe  v.  Need- 
ham,  5  Scott,  N.  R.  799  ;  2  D.,  N.  S.  651  ;  4  M. 
&  G.  906. 

A  judge's  directing  the  real  plaintiff  in  an 
action  brought  by  a  nominal  plaintiff,  who  is 
insolvent,  to  make  himself  responsible  for  the 
defendant's  costs  therein,  is  wrong,  and  ought  to 
be  amended ;  as  the  defendant  is  in  such  case 
entitled  to  security  for  his  costs,  to  the  satisfac- 
tion of  the  master.  Mais  v.  McNamara^  5  Ex. 
267  ;  1  L.,  M.  &  P.  296. 

A  bill  was  filed  on  January  16th,  1869,  and  on 
the  21  st  an  order  was  made  that  the  plaintiffs, 
being  out  of  the  jurisdiction,  should  give  security 
for  costs.  None  having  been  given,  the  plaintiffs 
were  ordered  to  give  security  within  fourteen 
days,  or  the  bill  to  stand  dismissed  without  any 
further  order.  Charra^  v.  Pickering,  13  L.  J., 
Ch.  190. 

Waiver  of  Bight.  1— A  petitioner— an  unsatis- 
fied judgment  creditor — residing  out  of  the 
jurisdiction,  asking  for  an  order  for  the  compul- 
sory winding  up  of  an  association,  was,  on  the 
application  of  tne  respondents,  ordered  to  give 
security  for  costs  to  the  amount  of  100/. : — Held, 
that  fiUng  affidavits  after  taking  out  a  summons 
for  security  was  not  a  waiver.  Home  Assurance 
Association,  In  re,  12  L.  R,,  Eq.  112  ;  19  W.  R. 
947. 

The  entry  of  an  appearance  requiring  a  state- 
ment of  claim  is  not  a  waiver  of  the  defendant's 
right  to  security  for  costs  from  a  plaintiff  resid- 
ing out  of  the  jurisdiction.  Tellett  v.  Ldlor,  8 
L.  R.,  Ir.  8. 

Kotioe  to  Other  Side.]— The  court,  in  grant- 
ing a  rule  for  security  for  costs,  will  not  oblige  a 
defendant  to  pay  the  costs  of  the  motion,  though 
no  application  was  made  to  the  plaintiff  for 
security  before  moving,  where  the  merits  have 
been  gone  into.  Holmes  v.  Peniberton,  5  Jur., 
N.  S.  727. 

An  application  must  in  all  cases  be  made  to 
the  plaintiff  or  his  attorney  before  a  motion  for 
security  for  costs  will  be  entertained.  Adams 
V.  Broum,  2  M,  &  Scott,  164  ;  9  Bing.  81 ;  1  D. 
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p.  C.  273 ;  S,  P.,  Bass  v.  Clhc,  3  M.  &  S. 
283. 

Three  days'  notice  to  the  plaintifTa  attorney  of 
an  intention  to  move  the  court,  that  the  plaintiff 
give  security  for  costs,  is  not  equivalent  to  a  de- 
mand and  refusal,  and  the  court  will  not  grant  a 
pule  upon  such  notice.  Huntley  v.  Bulicer^  6  D. 
P.  C.  633  ;  6  Scott,  247. 

If  the  plaintiff  shews  cause,  the  court  in 
granting  such  rule  will  not  oblige  the  defendant 
to  pay  costfl  of  the  motion,  though  no  applica- 
tion for  security  has  been  made  to  the  plaintiff 
before  moving,  such  previous  application  being 
only  necessary  where  a  stay  of  proceedings  is 
part  of  the  rule.  Greece  ^King)  v.  Wright,  W,, 
W.  &  D.  594  ;  1  Jur.  944. 

It  is  not  necessary  to  make  a  demand  pre- 
viously to  moving  for  security  for  costs,  unless 
it  is  intended  to  be  part  of  the  rule  that  pro- 
ceedings be  stayed  in  the  meantime.  Fountain 
V.  Steele,  5  D.  P.  C.  331. 

The  court  will  compel  a  plaintiff  resident  out 
of  the  jurisdiction  to  give  security  for  costs,  al- 
though no  previous  application  has  been  made  to 
the  plaintiff's  attorney,  or  notice  of  the  motion 
given.  But  without  such  application  or  notice 
the  rule  nisi  will  not  stay  proceedings.  Janes 
V.  Jones,  1  D.  P.  C.  313  ;  2  C.  &  J.  207  ;  2 
Tyr.  216  ;  S.  P.,  Bailie  v.  Bemales,  1  B.  &  A. 

381. 

Where  no  application  has  been  made  to  the 
plaintiff  for  security  before  moving,  the  court 
in  granting  the  rule  will  oblige  the  defendant 
to  pay  the  costs  of  the  motion.  Fletcher  v. 
Law,  5  N.  &  M.  351  ;  3  A.  &  B.  561  ;  1  H.  &  W. 
430. 

SufiLoienoy  of  Aifildavit  in  Support.]— An  affi- 
davit for  security  for  costs,  stating  that  the 
plaintiff  resides  out  of  the  jurisdiction  of  the 
court,  "as  this  deponent  is  informed  and  be- 
lieves," is  insufficient ;  and  such  application, 
being  discharged  on  account  of  a  defective  affi- 
davit, cannot  afterwards  be  renewed  on  an 
amended  affidavit.  Joynes  v.  Collinsan,  2  D.  & 
L.  449  ;  13  M.  &  W.  558  ;  14  L.  J.,  Ex.  2  ;  8 
Jur.  1010  ;    8.  P.,  Sandys  v.  Holder,  6  D.  P.  C. 

274. 

An  allegation  in  an  affidavit  to  obtain  security 
for  costs,  that  the  plaintiff  is  residing  abroad,  is 
primft  facie  a  sufficient  statement  that  he  is  not 
abroad  for  a  mere  temporary  purpose.  Hanmer 
V.  Mangles,  12  M.  &  W.  313  ;  1  D.  &  L.  395  ;  13 
L.  J.,  Ex.  84  ;  7  Jur.  1116. 

An  affidavit  to  compel  a  plaintiff  to  give  se- 
curity for  costs  is  sufficient,  if  it  can  be  collected 
from  the  context  that  the  deponent  is  the  defen- 
dant in  the  cause,  although  he  is  not  so  described 
in  terms.  lAmtreuil  v.  PMllippe,  1  B.  C.  Rep. 
87  ;  10  Jur.  757. 

The  court  will  compel  a  plaintiff  to  give  se- 
curity for  costs,  on  an  affidavit  of  the  defendant's 
attorney,  stating  that  he  believes  that  the  plain- 
tiff resides  out  of  the  jurisdiction  of  the  court, 
and  that  in  a  letter  relating  to  the  subject- 
matter  of  the  action,  and  puiporting  to  come 
from  the  plaintiff,  he  described  himself  as  of  a 
place  without  the  jurisdiction.  Cardwell  v. 
Baynes,  2  0.  L.  R.  777. 

AxL  application  for  security  for  costs  was 
grounded  on  an  affidavit  made  by  the  defen- 
dant's solicitor,  stating  that  he  "  believed  "  that 
plaintiff  resided  in  London,  but  had  a  registered 
office  in  Dublin,  and  occasionally  visited  Dublin. 


The  court  held  the  affidavit  insufficient  to  sus- 
tain the  motion,  which  was  accordingly  refused. 
Gardiner  v.  Harris,  8  L.  R.,  Ir.  352. 

It  is  sufficient  if  an  affidavit  of  the  defendant 
in  support  of  such  a  motion  states  positiTdj, 
thouffh  generally,  that  he  has  a  good  defence 
on  the  merits.  Dvffy,  Hore,  6  Ir.  R.,  C.  L, 
509. 

d.  Amount,  Increase,  and  Sureties. 

The  court  will  not  compel  a  plaintiff  to  give 
security  for  costs  to  an  amount  equal  to  what 
the  defendant's  costs  may  amount  to,  where  the 
expenses  may  be  very  great  owing  to  the  wit- 
nesses residing  at  a  distance,  and  out  of  the 
jurisdiction  of  the  court.  Kent  v.  Poole,  1  W., 
W.  &  H.  660  ;  7  D.  P.  C.  572. 

In  an  action  for  a  libel  on  a  Turkish  minister, 
the  defendant  having  obtained  an  order  for 
security  for  costs  to  the  extent  of  4001.,  the 
court  refused  to  increase  the  sum  upon  a  sugges- 
tion that  the  expenses  of  witnesses  necessary  to 
support  the  defendant's  justification  woidd 
greatly  exceed  that  sum.  Pisani  v.  Latcsan,  5 
Scott,  118;  2  Jur.  48. 

The  court  will  not  interfere  with  the  master's 
discretion,  as  to  the  amount  of  security  for  costs 
to  be  given  by  a  foreign  plaintiff,  unless  a  case 
of  manifest  and  gross  error  is  made  out.  IS^eneh 
V.  MauJe,  4  Scott,  N.  R.  719  ;  4  M.  &  G.  107. 

Where,  upon  an  interpleader,  a  party  hss  been 
let  in  to  dd^end  on  the  condition  of  his  paying 
the  money  into  court,  and  giving  security  for 
costs  to  an  amount  to  be  fixed  by  the  master,  on 
whose  decision  security  has  been  given  to  a 
certain  amount,  quaere,  if  the  court  can  order 
that  security  to  be  increased.  At  all  events,  the 
court  will  not  do  so  merely  because  it  turns  oat 
that,  by  reason  of  commissions,  or  from  other 
causes  which  were  not  unforeseen  when  the 
master  settled  the  amount  of  security,  the  costs 
are  likely  to  exceed  the  amount  for  which  the 
security  was  given.  Foster  v.  Colby,  27  L.  J., 
Ex.  55. 

The  amount  of  security  for  costs  will  not  be 
increased  merely  because  it  is  apprehended  that 
the  expenses  attending  a  commission  to  examine 
witnesses  will  be  greater  than  were  anticipated. 
Haseltine  v.  Watkins,  38  L.  J.,  Ex.  40 ;  32  L.  T., 
0.  S.  134. 

In  determining  the  amount  of  security  for 
costs  to  be  given  under  Ord.  LV.  r.  2,  the  court, 
as  a  general  rule,  will  have  r^ard  to  the  ap- 
plicant's costs  previously  incurred  as  well  as  to 
future  costs.  Massey  v.  Allen.  12  Gh.  D.  807  ; 
48  L.  J.,  Ch.  692  ;  41  L.  T.  788  ;  28  W.  R.  243. 

The  old  rule  of  the  Ck>urt  of  Chancery  limit- 
ing the  amount  of  security  is  altogether  super- 
seded by  Ord.  LV.  r.  2.  One  of  several  defen- 
dants having  obtained  an  order  for  security 
based  upon  an  estimate  of  the  amount  of  his 
own  costs,  the  court  refused  to  extend  the  bond 
(on  the  Yequest  of  the  plaintiff)  to  the  costs  of 
all  the  defendants.    lb. 

The  court  will  follow  the  old  rule  as  to  the 
amount  to  be  paid  on  deposit  as  a  security  for 
costs  unless  some  special  reason  is  shewn  why 
the  amount  should  be  greater.  Paseton  t.  Belly 
24  W.  R.  1013. 

In  a  quo  warranto  information  the  court  will 
compel  the  relators  to  give  security  for  costs  be- 
yona  201.,  if  they  do  not  appear  to  be  the  bon& 
fide  relators.    Bey,  v.  BudUy,  7  D.  P.  C.  700. 
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Where  secarity  has  been  given,  the  defendant 
will  not  be  entitled  to  fresh  security  if  the  sure- 
ties become  insolvent.  J'on^s  v.  Jacobs^  2  D.  P. 
C.  442. 

Wheie  in  an  action  by  a  foreigner  security  has 
been  given  for  costs  in  an  amount  afterwards 
much  exceeded  by  the  defendant's  costs  actually 
incurred  on  the  trial,  it  is  too  late  for  him  to 
move  for  further  security  for  costs  after  a  non- 
suit and  pending  a  rule  for  a  new  trial. 
Alivon  V.  Purnival,  2  C.  &  M.  555  ;  4  Tyr.  370. 

A  rule  of  court  haviog  been  made,  directing 
that  legal  proceedings  might  be  taicen  in  the 
name  of  a  corporation  against  certain  commis- 
sioners by  certain  ratepayers  interested  in  the 
matter,  on  their  giving-  security  to  indemnify  the 
corporation  against  costs,  two  of  the  ratepayers 
entered  into  a  bond  in  the  usual  amount  of  2002.; 
a  mandamus  having  accordingly  issued  against 
the  commissioners,  and  the  case  having  been 
taken  by  writ  of  error  to  the  House  of  Lords,  and 
the  bond  of  indemnity  being  therefore  of  insuffi- 
cient amount  to  cover  the  expenses  incurred, 
the  court  made  absolute  a  rule  to  increase  the 
amount  to  such  sum  as  the  coroner  and  attorney 
of  the  court  should  think  reasonable.  Reg.  v. 
Southampton  Harbour  CommUsionerSj  6  B.  &  S. 
407  ;  34  L.  J.,  Q.  B.  164. 

Liberty  to  renew  Application.] — On  an  appli- 
cation by  defendants  in  a  suit  by  a  company  in 
liquidation,  Malins,  V.C,  ordered  security  suffi- 
cient to  cover  the  costs  of  the  defendants' 
answers,  with  liberty  to  renew  their  application 
for  further  security  when  their  answers  had  been 
put  in.  On  appeal : — Held,  that  the  matter  was 
one  of  discretion,  and  that  apart  from  this  the 
course  adopted  was  convenient  and  proper.  West- 
ern nf  Canada  Oily  Land  and  Works  Company 
v.  WaXher,  10  L.  R.,  Ch.  628  ;  45  L.  J.,  Ch.  165  ; 
23  W.  R.  738. 

Past  as  well  as  Future  Costs.] — Security  for 
costs  where  the  plaintiff  has  become  bankrupt 
or  has  filed  a  petition  for  liquidation,  is  not 
necessarily  confined  to  future  costs,  but  may, 
when  applied  for  promptly,  be  extended  to  costs 
already  incurred  in  the  suit.  BrocJdebank  v. 
XifUf's  Lynn  Steamship  Company^  3  C,  P.  D. 
365  ;  47  L.  J.,  0.  P.  321;  38  L.  T.  489  ;  27  W.  R. 
94. 

Under  the  Judicature  Act,  when  plaintiff  goes 
out  of  the  jurisdiction,  security  for  costs  as  well 
past  as  future  may  be  ordered  to  such  amount  as 
the  court  may  think  fit,  in  accordance  with  the 
old  common-law  practice.  Masse-y  v.  Allen,  12 
Ch.  D.  807  ;  48  L.  J.,  Ch.  692  ;  41  L.  T.  788  ;  28 
W.  R.  243. 

The  court  will  not  compel  a  plaintiff  to  give 
security  for  costs  already  incurred.  Oxenden  v. 
Cropper,  4  D.  P.  C.  574. 

Sufilcienoy  of  Surety.] — An  officer  in  her 
Majesty's  army  named  as  obligor  in  a  bond  of 
security  for  costs  is  not  an  insufficient  surety 
from  his  regiment  being  at  the  time  quartered 
in  Scotland.  Miller  v.  Hales,  17  L.  R.,  Eq.  430  ; 
43  L.  J.,  Ch.  446  ;  30  L.  T.  10  ;  22  W.  R.  625. 

e.  Disoharflre  of  Applloation. 

Plaintiff  returning  to  England.] — The  court 
rescinded  a  judge's  order,  staying  proceedings  in 
an  action,  on  the  ground  of  the  plaintiff  being 

VOL.  Y. 


abroad,  until  security  for  costs  was  given  (no 
sueh  security  having  been  given),  it  being  sworn 
that  he  had  returned  te  England,  and  had  no  in- 
tention of  going  abroad  again.  Place  v.  Campbell, 
6  D.  &  L.  113. 

When  an  order  has  been  properly  made  for  a 
plaintiff  to  give  security  for  costs,  on  the  ground 
that  he  is  a  foreigner  living  abroad,  he  is  not 
entitled  to  have  the  order  rescinded,  when  he 
afterwards  comes  to  reside  within  the  jurisdiction 
of  the  court.  Westenberg  v.  Mortimore,  10  L. 
R.,  C.  P.  438  ;  44  L.  J.,  C.  P.  289  ;  32  L.  T.  402. 

A  plaintiff  who,  being  abroad,  has,  after  ser- 
vice of  a  writ  of  summons  on  the  defendant, 
been  ordered  to  give  security  for  costs,  with  a 
stay  of  proceedings  in  the  meantime,  and  does 
not  give  security,  but,  on  his  return  to  England, 
has  tiie  order  discharged,  is  at  liberty  to  declare, 
although  more  than  a  year  has  elapsed  since  the 
service  of  the  writ  of  summons.  Ross  v.  Oreen, 
10  Ex.  891  ;  24  L.  J.,  Ex.  193 ;  1  Jur.,  N.  S. 
285. 

When  security  for  costs  has  been  given  by  a 
plaintiff  residing  out  of  the  jurisdiction,  the 
court  will  not  order  the  bond  to  be  delivered 
up  to  be  cancelled  before  the  end  of  the  suit, 
on  the  alleged  ground  that  he  has  since  re- 
turned to  England  with  the  intention  of  per* 
manently  remaining.  Badnall  v.  Haylay,  4  M. 
&  W.  635  ;  7  D.  P.  C.  19  ;  1  H.  &  H.  359  ;  2  Jur. 
992. 

Where  a  plaintiff  has  been  compelled  to  give 
security  for  costs  on  the  ground  that  he  was 
out  of  the  jurisdiction  ;  on  an  application  to 
discharge  the  rule  for  that  security,  on  the 
ground  of  the  plaintiff's  return  to  this  country, 
with  an  intention  permanently  to  reside  here, 
it  is  insufficient  for  the  plaintiff's  attorney's 
clerk  to  make  an  affidavit  to  that  effect. 
Thrasher  v.  Busk,  2  D.,  N.  S.  51 ;  7  Jur.  217. 

f.  Kon-CompUance  with  Order. 

Effbct  of.] — Money  had  been  paid  into  court 
to  await  tHe  result  of  an  interpleader  issue  ;  the 
execution  creditor  who  was  defendant  in  the 
issue  lived  abroad,  and  was  ordered  to  provide 
security  for  costs,  and  for  that  purpose  proceed- 
ings were  stayed.  About  five  months  afterwards, 
as  no  security  had  been  given,  the  court  granted 
the  claimant  leav.e  to  sign  judgment  for  the 
money  in  court,  unless  the  execution  creditor 
found  security  in  a  fortnight.  Melin  v.  Dumont, 
20  L.  T.  366  ;  17  W.  R.  673. 

The  plaintiff  was  ordered  to  give  security  for 
costs,  the  action  being  stayed  in  the  meantime  ; 
but  he  failed  to  do  so.  The  defendant  applied  to 
dismiss  the  action  for  want  of  prosecution,  under 
Ord.  XXIX.  r.  1 : — Held,  following  the  equity 
in  preference  to  the  common-law  practice,  that 
the  judge  had  a  discretion  to  make  an  order 
dismissing  the  action,  though  the  defendant 
had  not  abandoned  the  order  for  security  for 
costs.  La  Orange  v.  Me  Andrew,  4  Q.  B.  D. 
210  ;  48  L.  J.,  Q.  B.  315  ;  39  L.  T.  500 ;  27  W  .R. 
413. 

5.  Consolidation  of  Actions. 

(^See  Rules  of  Supreme  Court,  1883,  Ord.XLIX, 

r.  8.) 

By  Jndioatnre  Act,  Common  Law  Praotice 
adopted.] — Ord.  LI.  r.  4,  of  Rules  of  Supreme 
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Court,  1873,  adopts  the  old  practice  at  common 
law.  aad  the  court  can  only  consolidate  acticms 
at  the  instance  of  defendants,  and  not  on  the 
application  of  a  number  of  different  plaintiffs 
against  the  same  defendants.  But  in  such  cases 
the  court  may,  under  the  general  jurisdiction,  en- 
large the  time  for  taking  the  next  step  in  several 
of  a  series  of  actions  till  one  of  them  has  been 
trieil  as  a  ieat  action.  Amo8  v.  Chadtoickf 
RohtMim  V.  Chadwickj  Smith  v.  Cfiadwick,  4 
Ch.  D.  869. 

In  what  Cases  allowed.] — If  a  party  sues  on 
a  bill,  and  after  the  action  is  commenced,  an- 
other bill  accepted  by  the  same  defendant,  of 
which  he  is  the  holder,  is  dishonoured,  and  he 
brings  a  second  action  on  that,  a  judge  will 
direct  the  two  actions  to  be  consolidated.  Older' 
sJiato  V.  Tregmll,  3  C.  &  P.  68. 

'In  two  actions  brought  on  two  several  bills  of 
exchange  between  the  same  plaintiff  and  defen- 
dant, all  the  pleas  to  which  concluded  to  the 
country,  the  court,  after  issue  joined,  allowed 
both  actions  to  be  consolidated,  on  the  plaintiff's 
undertaking  not  to  delay  going  to  trial,  and  pay- 
ing all  the  costs  of  the  second  action  up  to  the 
time  of  the  rule.  Booth  v.  Payne^  1  D.,  N.  S. 
3-18  ;  5  Jur.  1087. 

When  an  action  had  been  commenced  against 
one  for  port-dues  for  three  sums  of  1«.,  and 
actions  had  also  been  commenced  by  the  same 
plaintiff  against  nine  other  individuals,  and  the 
declarations  in  the  nine  actions  were  identical 
in  form  with  the  declaration  in  the  first,  but  the 
particulars  claimed  sums  due  at  different  times, 
the  court  refused  to  consolidate  the  actions  at 
the  instance  of  the  defendants,  without  the  con- 
sent of  the  plaintiff,  as  it  did  not  appear  that 
the  right  was  the  same,  while  the  damage  was 
clearly  several.  Saltash  (^Mayor)  v.  Jackmariy 
1  D.  &  L.  851  ;  13  L.  J.,  Q.  B.  106  ;  8  Jur.  176. 

On  an  application  to  consolidate  a  number  of 
actions  in  which  the  cause  of  action  and  the 
ground  of  defence  appear  prim^  facie  to  be  the 
same,  it  is  not  a  sufficient  answer  that  possibly 
the  position  of  some  of  the  parties  may  be 
different,  and  raise  different  questions  (especially 
if  such  questions  will  be  only  as  to  the  amount 
of  their  respective  liabilities),  although  the  ex- 
tent of  the  consolidation  must  depend  on  the 
circumstances.  Sytrs  v.  Pickersgill,  27  L,  J., 
Ex.  6. 

An  action  by  a  husband  for  an  injury  done 
to  himself,  may  be  consolidated  with  a  separate 
action  by  the  husband  and  wife  for  an  injury 
done  to  the  wife  at  the  same  time  and  place. 
Morley  v.  Midland  Itailway  Company^  3  F.  & 
F.  961. 

Where  an  attorney  did  different  kinds  of  pro- 
fessional work  for  a  client,  and  after  all  the 
business  was  transacted  sent  in  a  bill  for  one 
part  of  the  business,  and  subsequently  sent  in  a 
bill  for  the  other  part,  and  commenced  an  action 
for  the  first  part  of  the  business  before  the  ex- 
piration of  the  month  in  respect  of  the  delivery 
of  the  second  bill,  and  after  the  expiration  of 
that  month  commenced  an  action  for  the  other 
part,  the  court  made  an  order  for  the  consolida- 
tion of  the  two  actions.  Beardmll  v.  Cheetham^ 
27  L.  J.,  Q.  B.  367. 

Three  actions  arising  out  of  the  same  series 
of  transactions  were  pending  in  different 
l)ranches  of  the  court,  and  the  second  had 
been  ordered  to  be  transferred  to  the  division 


in  which  the  third  was  pending.  The  first 
action  raised  an  issue  distinct  from  the  issues 
in  the  other  two.  On  an  application  that  the 
three  actions  might  be  consolidated,  they  were 
ordered  to  come  on  for  trial  together,  the  evi- 
dence in  each  to  be  used  in  aU.,  and  all  further 
proceedings  in  the  second  action  were  stayed 
except  such  as  were  necessary  to  bring  it  on 
with  the  other  two.  Smith  v.  Whi4^heord, 
Evans  v.  Dehenh/im,  Dcbenham  v.  Laeeyj  24 
W.  R.  900. 

Conduct  of,  where  Plaintiffii  differ.]— ^Vllere 

two  actions  had  been  commenced  on  the  same 
day  by  different  plaintiffs,  and  had  been  con- 
solidated, upon  a  difference  of  opinion  arising 
between  the  joint  plaintiffs  as  to  the  conduct  of 
the  action,  the  plaintiffs  who  first  took  a  step 
towards  severance  by  making  an  application  for 
a  change  of  solicitora  were  made  defendants, 
and  the  conduct  of  the  action  given  to  the 
other  plaintiffs,  although  the  claim  of  the  latter 
was  smaller  in  amount  than  that  of  the  former. 
Holden  v.  Silkstone  and  Dodworth  Coal  and 
Iron  Company,  45  L.  T.  531  ;  30  W.  R.  98. 

Where  three  actions  had  been  commenced  for 
the  administration  of  the  same  estate,  the  court 
(notwithstanding  the  general  rule  that  the 
plaintiff  in  the  first  action  is  entitled  to  the 
conduct  of  the  proceedings)  ordered  the  three 
actions  to  be  consolidated,  and  gave  the  condact 
of  the  future  proceedings  in  the  consolidated 
causes  to  the  plaintiff  in  the  second  action,  on 
the  ground  that  the  parties  thereto  were  the 
persons  chiefly  interested,  by  whom  the  costs 
would  have  to  be  borne,  and  consequently  to 
whose  advantage  it  would  be  to  keep  down  the 
expenses.    Prime's  Estate,  In  re,  48  L.  T.  208. 


On  ^olioies  of 

SUBANCB. 


Insnrance.] — See  Ik- 


Form  of  Order.] — Where  five  separate  actions 
were  brought  upon  five  distinct  guarantees 
df  50Z.  each,  given  by  five  several  parties  for 
the  payment  of  250Z.,  the  proceedings  in  four  of 
the  actions  were  ordered  by  a  judge  to  be  stayed, 
the  defendants  consenting  to  be  bound  by  the 
verdict  in  one,  provided  that  such  verdict  was 
to  the  satisfaction  of  the  judge  who  tried  the 
cause  ;  the  plaintiff  to  be  at  liberty  to  apply  to 
open  the  order  after  plea,  on  the  ground  that 
the  issue  would  not  decide  the  merits  in  the 
other  actions : — Held,  that  this  was  a  proper 
order.  Sharpe  v.  Lethhridge,  4  M.  &  G.  37  ;  4 
Scott,  N.  R.  722  ;  6  Jur.  899. 

The  assignee  of  a  replevin  bond  having  brought 
actions  severally  against  the  principal  and  his 
two  sureties,  the  court  made  a  rule,  that  the  pro- 
ceedings in  all  the  actions  should  be  stayed, 
upon  payment  of  the  rent  due  and  costs ;  and 
that,  upon  such  payment  not  being  made,  the 
first  action  should  be  proceeded  with,  the  defen- 
dants in  the  other  two  actions  to  be  bound  by 
the  event  of  the  first.  BartUtt  v.  Bartlett,  4 
M.  &  G.  269  ;  4  Scott,  N.  R.  779. 

Three  actions  were  brought  against  three  obli- 
gors of  a  joint  and  several  bond,  conditioned  for 
the  good  behaviour  of  the  manager  of  a  banking 
company.  After  the  declarations  were  delivered, 
the  court,  on  motion  by  the  defendants,  ordered 
that,  the  plaintiff  proceeding  in  whichever  of 
the  actions  he  should  select,  proceedings  in  the 
other  two  should  be  stayed   till  the  first  was 
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tried  ;  the  defendants  undertaking  to  be  bound 
by  the  event  of  the  first  tried,  but  the  plaintiff, 
after  sach  trial,  to  be  at  liberty,  if  disposed  so  to 
do,  to  procsed  in  the  other  two.  Anderson  v. 
Ticogood,  1  Q.  B.  245. 

Liability  for  Costs.]— Separate  writs  of  scire 
facias  had  issued  against  seven,  at  the  suit 
of  E.,  and  in  those  suits  the  plaintiff  was  re- 
tained as  attorney  for  each  defendant  At  the 
suggestion  of  the  plaintiff,  and  with  the  consent 
of  the  defendant,  a  consolidation  rule  was  ob- 
tained, by  which  all  the  actions  were  to  abide  the 
event  of  one  action: — Held,  that  the  separate 
retainers  were  determined  when  the  consolida- 
tion was  agreed  on,  and  a  joint  retainer  was 
then  given,  and  therefore  the  defendant  was 
liable  to  the  plaintiff  for  the  costs  subsequently 
incurred.  Anderson  v.  Boynton,  13  Q.  B.  308 ; 
7  D.  &  L.  25  ;  19  L.  J.,  Q.  B.  42  ;  14  Jur.  14. 

Leave  to  Appeal  when  Appeal  not  Prose- 
cuted.]— By  a  consolidation  rule  a  defendant  in 
several  actions  brought  by  the  same  plaintiff 
agreed  to  be  bound  by  the  result  of  the  action 
which  the  plaintiff  should  select  to  try.  The 
plaintiff  proceeded  against  A.  and  obtained  a 
verdict,  and  a  rule  to  set  it  aside  was  refused. 
A.  gave  notice  of  appeal  to  the  Exchequer 
Chamber,  but  failed  to  prosecute  it,  and  paid 
damages  and  costs  to  the  plaintiff.  The  defen- 
dants in  the  other  actions  were  refused  leave 
to  appeal  against  the  judgment.  Thomas  v. 
Whiter,  17  L.  T.  148  ;  16  W.  R.  82. 

Test  Action— When  binding.] — When  a  num- 
ber of  actions  are  consolidated,  and  one  of  them 
is  ordered  to  be  tried  as  a  test  action,  the  j  udgment 
in  such  action  will  not  bind  the  parties  in  all  the 
other  actions,  unless  it  has  been  tried  out  on  its 
merits  upon  evidence.  Amos  v.  CJiadmick,  9 
Ch.  D.  459  ;  47  L.  J.,  Ch.  871  ;  39  L.  T.  60  ;  26 
W.  R.  840— C.  A. 

Where,  therefore,  one  of  seventy-eight  actions 
by  different  plaintiffs  against  the  same  defen- 
dants was  ordered  to  be  tried  as  a  test  action  to 
decide  the  rights  of  the  plaintiffs  in  all  the 
other  actions,  and  thcplaintiffs  in  the  test  action, 
when  it  came  on  for  trial,  declined  to  proceed, 
and  judgment  was  then  given  for  the  defen- 
dants : — Held,  that,  notvnthstanding  Ord.  XLI. 
r.  6,  there  had  been  no  trial  of  the  test  action 
on  the  merits,  and  that  the  judge  had  jurisdic- 
tion to  substitute  another  of  the  actions  as  a 
test  action.    lb. 

In  the  absence  of  agreement  the  plaintiff  in 
an  action  thus  constituted  a  test  action  has  no 
right  to  be  indemnified  against  costs  by  the 
other  plaintiffs.    lb. 

—  DlsGontinaance  o£]— -When  an  action, 
which  had  been  made  a  test  action  (for  the 
purpose  of  deciding  the  rights  of  the  plaintiffs 
in  a  n amber  of  similar  actions  against  the  same 
defendants),  came  on  for  trial,  the  plaintiff  de- 
clined to  proceed,  on  the  ground  that  he  was 
not  in  a  fit  state  of  health  to  attend  and  be 
examined  as  a  witness.  On  a  previous  occasion 
he  had  moved  for  and  obtained  a  postponement 
of  the  trial  on  the  ground  of  his  ill-health.  A 
week  before  the  trial  an  application  by  the 
plaintiff  in  chambers  to  stay  all  proceedings  in 
the  action  had  been  refused  by  Malins,  V.-C,  on 
the  ground  that  the  plaintiff  was  not  dominus 


litis,  but  a  trustee  for  the  plaintiffs  in  the  other 
actions.  At  the  trial  the  plaintiff  asked  for  a 
postponement,  or  that  an  order  of  discontinuance 
might  be  made  under  Ord.  XXIII.  r.  1  : — Held, 
that  the  court  could  not  regard  the  rights  of  the 
plaintiffs  in  the  other  actions,  but  mtist  act  as  if 
the  plaintiff  had  not  appeared  at  the  trial,  and 
must  dismiss  the  action  with  costs.  Robitisoyi  v. 
CiMdwicJt,  7  Ch.  D.  878  ;  47  L.  J.,  Ch.  607  ;  38 
L.  T.  415  ;  26  W.  R.  656. 


When  Question  may  be  Be-opened.]- 


Consent  to  be  bound  by  verdict  in  one  cause  out 
of  several  upon  the  same  question  means  such  a 
verdict  as  ought  to  stand.  Hodson  y,  Ricliard- 
son,  3  Burr.  1477. 

Where  causes  are  consolidated,  the  verdict 
which  is  to  bind  all  the  others  must  be  perfectly 
to  the  satisfaction  of  the  court.  Anon,,  Lofft, 
147. 

Where  a  consolidation  rule  has  been  entered 
into,  though  fresh  evidence  is  discovered,  the 
court  will  not  permit  the  plaintiff  to  £ry  the 
other  actions.    Pullen  v.  Parry,  1  Chit.  709, 

If  the  court  thinks  it  reasonable  to  open  a 
consolidation  rule,  and  try  a  second  cause,  it  will 
extend  to  the  second  trial  all  such  terms  made 
compulsory  on  the  party  successful  in  the  first 
cause,  as  are  requisite  for  attaining  the  merits. 
Cohen  V.  Bulkeley,  5  Taunt.  165. 

Where  a  cause  has  been  tried  twice  by  special 
juries,  and  a  verdict  for  the  plaintiff  returned  on 
both  occasions,  the  court  will  not  open  a  consoli- 
dation rule  for  the  trial  of  another  similar  ac- 
tion ;  it  not  being  shewn  that  the  cause  had  not 
been  fully  brought  before  the  jury.  Foster  v, 
Allenby,  6  D.  P.  C.  619 ;  3  Bing.  N.  C.  896  ;  4 
Scott,  635  ;  3  Hodges,  23. 


Stay  of  Proeeedings  in  remaining  Ac- 


tions.]— ^Thirty-eight  actions  having  been  brought 
by  different  persons  against  the  defendants  as 
directors  of  an  incorporated  company,  changing 
misappropriation  of  moneys  advanced  by  the 
plaintiffs  in  different  amounts  and  at  different 
times,  but  all  under  similar  circumstances : — 
Held,  upon  the  authority  of  Amos  v.  CJiadicick 
(4  Ch.  D.  869  and  9  Ch.  D.  459),  that  it  was 
competent  to  a  judge  at  chambers,  upon  the 
application  of  the  plaintiff,  to  stay  the  proceed- 
ings in  thirty-seven  of  the  actions  until  after  the 
trial  of  the  thirty-eighth  as  a  test  action,  proper 
provision  being  made  in  case  that  action  did  not 
satisfactorily  dispose  of  the  question  in  all. 
Bennett  v.  Bury  (^Lord),  5  C.  P.  D.  339 ;  49 
L.  J.,  C.  P.  411  ;  42  L.  T.  480. 

Eight  separate  actions  having  been  brought 
against  a  company  by  eight  passengers,  for 
breach  of  contract,  in  supplying  them  with  a 
less  commodious  passage  for  Australia  than  had 
been  contracted  for,  the  court  refused  to  stay  the 
proceedings  in  seven  of  them  till  the  trial  of  the 
eighth,  though  the  defendants  offered  to  be 
bound  in  each  by  the  verdict  in  one.  Westbrook 
V.  Australian  Royal  Mail  Steam  NacigatioJi 
Company,  14  C.  B.  113  ;  23  L.  J.,  C.  P.  42. 

Where  several  causes  are  consolidated,  if  a 
writ  of  error  is  issued  in  the  cause  tried,  and 
execution  taken  out  for  want  of  bail  in  error 
being  duly  put  in,  and  the  writs  of  error  arc 
issued  in  the  other  causes,  and  bail  duly  put  in, 
execution  in  those  causes  is  thereby  stayed,  for 
the  consolidation  rule  only  relates  to  the  verdict. 
Ay  I  win  v.  Favine,  2  N.  B.  430. 

3  M  2 
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6.  Transfer  of  Actions. 


(^Sfc    Rules    of  Supreme    Court,    1883,    Ord. 

XLIX.-), 

a.  Application,  how  made. 

notion  for,  in  Clianeery  Division.]  —  Motions 
for  the  transfer  of  causes  from  one  division  to 
another  of  the  High  Court  should  be  made  on 
notice.  Humphreys  v»  Edwards,  45  Ch.  D. 
112. 

Content  of  President.]  — An  order  for  the 
transfer  of  a  cause  is  not  effectual  until  the 
sanction  of  the  president  of  the  division  to  which 
it  is  proposed  to  transfer  the  cause  has  been 
obtained.    Ih. 

Quaere,  whether  the  Court  of  Appeal  has 
power  to  order  the  transfer  of  an  action  without 
the  consent  of  the  president  of  the  division  from 
which  it  is  to  be  transferred.  Storey  v.  Waddle, 
4  Q.  B,  D.  289  ;  27  W.  R.  833— C.  A. 

Pending  Suit— Court  of  Appeal — Power  of.] — 

The  Court  of  Appeal  has  no  jurisdiction  to  make 
an  order  to  tranter  a  suit  which  was  pending  in 
chancery  before  the  Judicature  Act,  1873,  came 
into  operation,  from  one  judge  to  another.  Ilut- 
ley,  In  re,  1  Ch.  D.  11  ;  45  L.  J.,  Ch.  79— C.  A. 

For  Hearing — Further  Proceedings,  where 
Heard.] — In  actions  which  were  transferred  to 
Fry,  J.,  for  hearing  only,  where  his  lordship  has 
ordered  any  further  proceedings  to  be  heard 
before  himself,  any  applications  which  are  such 
as  are  usually  made  in  chambers  should  be  made 
to  his  lordship  by  summons  in  chambers  and  not 
by  motion  as  heretofore.  Snow  v.  Bolton,  17  Ch. 
D.  433  ;  50  L.  J.,  Ch.  743  ;  44  L.  T.  571  ;  29  W. 
R.  583 ;  S.  P.,  Shaw  v.  Brown,  50  L.  J.,  Ch. 
232. 

An  application  to  stay  further  proceedings  in 
an  action  which  has  been  transferred  for  the 
purpose  of  trial  from  one  judge  of  the  Chancery 
Division  to  another  may  be  dealt  with  by  the 
judge  to  whom  the  action  was  originally  at- 
tached. Robinson  v.  Chadwieh,  7  Ch.  D.  878  ; 
47  L.  J.,  Ch.  607  ;  38  L.  T.  415  ;  26  W.  R. 
421. 

Judge  at  Chambers  —  Transfer  fh>m  Queen*s 
Bench  to  Chancery  Division.]  —  The  effect  of 
83.  31,  39  of  the  Judicature  Act,  1873,  and  s.  11, 
sub-s.  2,  of  the  Judicature  Act,  1875,  taken 
together  with  Ord.  LI.  r.  2,  and  Ord.  LI  V.  r.  2,  is, 
that  any  judge  of  the  Queen's  Bench,  Common 
Pleas,  or  Exchequer  Division,  sitting  at  cham- 
bers, has  jurisdiction  to  order  that  an  action  as- 
signed to  one  of  those  divisions  be  transferred  to 
the  Chancery  Division,  though  he  is  not  a  judge 
of  the  division  to  which  the  action  is  assigned. 
Hillman  v.  May  hew,  1  Ex.  D.  132  ;  45  L.  J.,  Ex. 
334  ;  34  L.  T.  256  ;  24  W.  R.  435. 

Action  pending  on  Winding  up  of  Company 
— Order,  by  whom  made.]— When  an  order  has 
been  made  by  a  judge  of  the  Chancery  Division 
for  the  winding  up  of  a  company  under  the  Com- 
panies Acts,  1862  and  1867,  the  judge  in  whose 
court  such  winding-up  shall  be  pending  has  no 
jurisdiction,  nnder  Ord.  LI.  r.  2a,  to  order  the 
transfer  to  him  of  an  action  pending  against  the 
company  in  another  court  of  the  same  division  : 


such  a  transfer  can  only  be  made  by  the  Ix>id 
Chancellor  under  Ord.  LI.  r.  1.  Landore  Siemens 
Steel  Company,  In  re  (10  Ch.  D.  489),  not  fol- 
lowed. Madras  Irrigation  and  Canal  Company^ 
In  re,  16  Ch.  D.  702  ;  29  W.  R.  520. 


AppUeation,  Ex  parte.] — On  the  winding 


up  of  a  company,  the  transfer  to  a  judge  of  the 
Chancery  Division,  nnder  Ord.  LI.  r.  2^  of  an 
action  pending  in  another  division  can  be  ordered 
ex  parte.  United  Kingdom  Electric  Telegraph 
Company,  In  re,  29  W.  R.  332. 

When  an  order  for  the  compulsory  winding  up 
of  a  company  has  been  made,  an  action  against 
the  company  pending  in  another  division  of  the 
court  will  be  transferred  on  an  application  ex 
parte.  Landore  Siemens  Steel  dmipany^  In  rr, 
10  Ch.  D.  489  ;  40  L.  T.  35  ;  27  W.  R.  304. 

b.  Application,  when  granted. 

Action  in  Queen's  Bench  transferred  to  Ad' 
miralty  Division.] — ^A  collision  having  occorred 
between  two  ships,  by  which,  besides  damage  to 
cargo,  personal  injuries  were  occasioned  to  a  fire- 
man on  board  one  ship,  an  action  in  the  Ad- 
miralty Division  by  the  owners  of  that  ship 
resulted  in  the  other  ship  being  adjudged  solely 
to  blame.  The  owners  of  the  latter  having  there- 
upon instituted  a  limitation  action  also  in  the 
Admiralty  Division,  the  fireman,  the  present 
plaintiff,  issued  a  writ  in  the  Queen's  Bench 
Division,  claiming  1,000/.  damages  for  personal 
injuries  from  the  owners  of  the  delinquent  ship. 
By  the  statement  of  claim  in  the  limitation  ac- 
tion, it  was  alleged  that  the  fireman's  was  the 
only  claim  arising  out  of  the  collision  in  respect 
of  personal  injuries,  and  that  it  was  for  500/. 
The  defendants,  of  whom  the  fireman  was  nomi- 
nally one,  replied  that  his  claim  was  for  1,000/. 
Judgment  was  given  in  the  limitation  action  on 
this  basis.  Under  these  circumstances  the  fire- 
man's action  was  transferred  from  the  Queen's 
Bench  Division  to  the  Admiralty  Division  upon 
application  made  by  the  defendants  nnder  OnL 
LI.  r.  2.  Hawkins  v.  Morgan,  49  L.  J.,  Q.  B. 
618. 

From  Chancery  to  Queen's  Bench  Diyiaion.] — 

Where  an  action  in  the  Chancery  Division  is  to 
be  tried  by  a  jury,  it  is  the  more  convenient 
practice  to  transfer  the  action  altogether  to  the 
Queen's  Bench  Division.  Martin,  In  re,  Hunt  v. 
Chambers,  20  Ch.  D.  365  ;  51  L.  J.,  Ch.  683  ;  46 
L.  T.  399  ;  30  W.  R.  527— C.  A. 

The  court  refused  to  stay  or  transfer  from  the 
Chancery  Division  an  action  for  account,  though 
there  was  pending  in  a  more  advanced  stage  a 
common-law  action  in  which  the  same  issues 
were  raised  by  the  plaintiff  in  the  Chancery 
Division  by  counter-claim.  Ladd  v.  PfUeston^ 
Puleston  V.  Ladd,  52  L.  J.,  Ch.  816 ;  31  W.  R. 
539. 

On  appeal  by  consent  it  was  ordered  that 
further  proceedings  in  the  action  in  the  Chancery 
Division  should  be  stayed  until  the  trial  of  the 
action  in  the  Queen's  Bench  Division.  S.  C.^ 
52  L.  J.,  Ch.  976  ;  48  L.  T.  949  :  31  W.  R,  802— 
C.A. 

-^—  Kot  Transferred  merely  because  it  i« 
Action  for  Damages.] — ^An  action  in  the  Chan- 
cery Division  will  not  be  transferred  on  any 
ground  of  convenience,  merely  because  it  is  an 
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action  for  damages.  Cannot  v.  Morgan^  1  Ch.  D. 
1 ;  45  L.  J.,  Ch.  50  ;  33  L.  T.  402  ;  24  W,  R.  91 
— C.A. 

Hor  beeause  Costs  of  Prior  Action  un- 
paid.]— ^The  fact  that  a  previous  action,  of  which 
the  costs  are  unpaid,  has  been  commenced  and 
discontinned  in  one  of  the  common-law  courts  is 
no  ground  for  a  transfer  to  the  corresponding 
division.    lb. 

Prom  Queen's  Beneh  to  Chaneery  Division — 
Claim  for  Speeiile  Performanee.] — To  an  action 
in  the  Exchequer  Division  to  recover  possession 
of  land,  the  defendant  set  up  a  counter-claim 
for  specific  performance  of  a  contract  for  a  lease. 
Upon  a  summons  taken  out  in  that  division  by 
the  defendant,  and  against  the  plaintiff's  will,  a 
judge  of  the  Common  Pleas  Division  at  chambers 
made  an  order  to  transfer  the  action  to  the 
Chancery  Division,  the  Loid  Chancellor's  consent 
having  been  obtained : — Held,  that,  since  it 
appeared  on  the  facta  that  there  was  a  primtL 
facie  case  for  specific  performance,  which,  under 
the  practice  before  the  Judicature  Acts,  would 
have  entitled  the  defendant  on  a  bill  for  specific 
performance  to  an  injunction  to  restrain  the 
action,  and  since  the  question  of  specific  per- 
formance could  be  more  conveniently  disposed  of 
in  the  Chancery  Division,  the  action  ought  to  be 
transferred.  Hillmun  v.  MayJieWy  1  Ex.  D.  132  ; 
45  L.  J.,  Ex.  334  ;  34  L.  T,  256  ;  24  W.  R. 
435. 

\V.  contracted  to  purchase  a  property,  and 
paid  a  deposit.  He  afterwards  gave  notice  to 
rescind  the  contract  on  the  ground  of  the 
vendor's  delay  in  making  out  a  title,  after  which 
he  went  into  liquidation.  His  trustee  com- 
menced an  action  in  the  Exchequer  Division 
against  the  vendor  for  a  return  of  the  deposit, 
and  for  damages.  The  vendor  delivered  a 
counter-claim  for  specific  performance,  insisting 
that  there  had  not  been  any  such  delay  as  to 
entitle  the  purchaser  to  rescind  : — ^Held,  that  as 
there  was  a  question  to  be  tried,  which  was  not 
a  question  for  a  jury,  and  if  the  vendor  suc- 
ceeded upon  it  he  would  be  entitled  to  relief,  for 
giving  \mch  the  Chancery  Division  alone  had 
the  requisite  machinery,  the  action  ought  to  be 
transferred  to  that  division.  Holloway  v.  YorJi^ 
2  Ex.  D.  333  ;  26  W.  R.  403— C.  A. 


Transfer  of  Action  against  Liquidator.] 


— Where  a  company  was  being  wound  up  in  the 
Chancery  Division,  and  the  business  was  being 
carried  on  by  the  liquidator,  against  whom  an 
action  was  brought  in  the  Exchequer  Division  for 
injuries  sustained  through  the  negligence  of  the 
company,  a  motion  to  transfer  the  action  to  the 
Chancery  Division  was  refused,  the  plaintiff  un- 
dertaking to  amend  his  writ  by  claiming  against 
the  liquidator  personally,  the  plaintiff's  rights 
against  the  company  in  the  winding-up  not 
being  prejudiced.  TJiames  Steam  Ferry  Com- 
pany, In  re,  40  L.  T.  422  ;  27  W.  R.  493. 

Counter-claim  fbr  Sectiilcation  of  Deed.] 


the  deed  of  conveyance  by  inserting  a  grant  of 
such  right  of  way.  He  also  claimed  specific 
performance  of  an  alleged  agreement  to  sell  him 
another  adjoining  piece  of  land.  The  defendant 
then  moved  to  transfer  the  action  to  the  Chan- 
cery Division  : — Held,  that  the  relief  asked  by 
the  counter-claim  was  not  a  sufficient  ground  for 
transferring  the  action  to  the  Chancery  Division. 
Storey  v.  Waddle,  4  Q.  B.  D.  289  ;  27  W.  R.  833 
—C.A. 


When  Cross  Action  pending.] — If  in 


— The  vendor  of  a  piece  of  land  brought  an  action 
in  the  Queen's  Bench  Division  against  the  pur- 
chaser for  trespassing  on  an  adjoining  piece  of 
land.  The  defendant  alleged  in  his  defence  that 
the  plaintiff  had  agreed  to  grant  him  a  right  of 
way  over  the  last-mentioned  piece  of  land,  and  de- 
livered a  counter-claim  claiming  rectification  of 


action  in  a  common-law  division,  where  a  cross 
action  has  also  been  brought  in  the  Chancery 
Division,  it  appears  that  the  whole  dispute 
between  the  parties  can  be  more  conveniently 
disposed  of  in  the  Chancery  Division,  an  order 
transferring  the  cause  to  that  division  will  be 
made,  even  though  there  is  a  question  in  the 
cause  which  might  be  properly  tried  by  a  jury  in 
the  Common  Law  Division.  Holmes  v.  Harvey, 
35  L.  T.  600  ;  25  W.  R.  80. 

When  an  action  has  been  already  commenced 
in  one  of  the  Common  Law  Divisions,  a  defen- 
dant cannot,  by  instituting  a  cross  action  in  the 
Chancery  Division  respecting  the  same  subject- 
matter,  and  including  other  subject-matter 
specially  assigned  to  the  Chancery  Division  by 
s.  34  of  the  Judicature  Act,  1873,  entitle  himself 
to  ask  for  a  transfer  to  the  Chancery  Division  of 
the  first  action,  in  cases  where  the  two  matters 
are  not  so  connected  as  to  render  it  necessary 
that  they  should  be  tried  together,  and  the 
Common  Law  Division  is  able  to  do  complete 
justice  on  the  matter  originally  brought  before  it. 
Standard  Discount  Company  v.  Barton,  37  L.  T. 
581, 

Actions  relating  to  same  Transactions  in 
difliorent  Divisions.] — Three  actions  arising  out 
of  the  same  series  of  transactions  were  pending 
in  different  branches  of  the  court,  and  the  second 
had  been  ordered  to  be  transferred  to  the  divi- 
sion in  which  the  third  was  pending.  The  first 
action  raised  an  issue  distinct  from  the  issues  in 
the  other  two.  On  an  application  that  the  three 
actions  might  be  consolidated,  they  were  ordered 
to  come  on  for  trial  together,  the  evidence  in 
each  to  be  used  in  all,  and  all  farther  proceed- 
ings in  the  second  action  were  stayed  except 
such  as  were  necessary  to  bring  it  on  with  the 
other  two.  Smith  v.  Whiclicord,  BoaTis  v.  De- 
benham,  Debenham  v.  Lacey,  24  W.  R.  900. 

Actions  against  Executor  —  Administration 
Decree.] — When  an  administration  act  is  pend- 
ing in  the  Chancery  Division,  the  judge,  in  whose 
court  it  is  pending,  can  order  the  transfer  to 
himself  of  actions  brought  in  other  divisions 
against  the  executor,  if  they  be  brought  against 
him  qui  executor,  but  not  otherwise.  Mason  v. 
Chapman,  40  L.  T.  678. 

On  a  summons  by  an  executor  under  Ord.  LI. 
r.  2a,  for  the  transfer  from  the  Exchequer  to  the 
Chancery  Division  of  an  action  by  a  creditor  of 
the  estate  against  the  executor  personally,  which 
alleged  that  he  had  committed  a  devastavit,  but 
which  had  been  commenced  after  an  order  had 
been  made  for  the  administration  of  the  testa- 
trix's estate  ;  and  for  a  stay  of  proceedings  in 
such  action  after  it  had  been  transferred  : — Held, 
that  the  executor  was  entitled  to  a  transfer  of 
the  action,  but  the  court  refused  to  stay  the 
proceedings  on  the   ground  that  an  executor 
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cannot  escape  liability  by  reason  of  an 
administration  order  having  been  made.  Timms, 
In  re,  47  L.  J.,  Ch.  831  ;  38  L.  T.  679  ;  26  W.  R. 
692. 

Where  a  creditor  had  obtained  in  an  action 
in  the  Exchequer  Division  an  order  nisi  to  sign 
judgment  a^inst  the  executrix  of  his  debtor, 
and  before  judgment  had  been  signed,  another 
creditor  obtained  in  the  Chancery  Division  a 
decree  for  the  administration  of  the  deceased 
debtor's  estate,  he  was  held  to  have  no  priority  ; 
and  the  action  in  the  Exchequer  Division  was 
transferred  to  the  Chancery  Division,  and  pro- 
ceedings therein  stayed  upon  motion  made  for 
that  purpose.  Stuhhx,  In  re,  Hanson  v.  Stubht, 
8  Ch.  D.  154  ;  47  L.  J.,  Ch.  671  ;  26  W.  R.  736. 

Tranifer  from  one  Jud^e  of  Chancery  Diviiion 
to  another.] — Oi-d.  LI.  r.  2,  has  reference  only  to 
the  transfer  of  an  action  from  one  division  to 
another,  and  does  not  authorize  a  transfer  from 
a  judge  of  one  division  to  another  judge  of  the 
same  division.  Chapman  v.  lieal  Property  Truxt, 
7  Ch.  D.  732  ;  26  W.  R.  587. 

An'action  was  brought  and  a  decree  made  in 
the  Chancery  Division  for  administration  of  the 
personal  estate  of  A.,  and  for  an  inquiry  whether 
his  moiety  of  certain  real  .estate  had  become 
assets  of  his  partnership  business  carried  on  with 
B.  B.,  the  surviving  partner,  brought  an  action 
for  winding  up  the  partnership  in  another  branch 
of  the  Chancery  Division  : — Held,  that  B.'s  ac- 
tion ought  to  be  transferred  to  the  judge  before 
whom  the  action  for  administration  was  pending. 
Davis  V.  Daxis,  48  L.  J.,  Ch.  40. 

An  order  will  not  be  made  for  the  retransfer 
of  a  cause.     Dennis  v.  Morris,  21  W.  R.  43. 

When  a  bill  has  been  filed  in  one  branch  of  the 
court,  and  a  second  bill  relating  to  the  same 
estate  has  been  filed  in  another  branch,  the 
second  suit,  even  when  a  decree  in  it  has  been 
obtained,  will  be  transferred  to  the  branch  of  the 
court  in  which  the  first  bill  was  filed,  and  the 
plaintiff  in  the  second  suit  will  pay  the  costs  of 
the  application  for  transfer.  Lucas  v.  Siggers, 
Gray  v.  Siggcrs,  7  L.  R.,  Ch.  517  ;  41  L.  J.,  Ch. 
364  ;  26  L.  T.  651  ;  20  W.  R.  458,  478. 

As  a  general  rule,  a  suit  instituted  in  one 
branch  of  the  court  when  a  suit  as  to  the  same 
matter  is  pending  in  another  branch  will  be 
transferred  to  the  latter,  and  the  plaintiff  in  the 
second  suit  will  have  to  pay  the  costs  of  the 
transfer.  But  the  plaintiff  in  the  first  suit  ought, 
before  giving  notice  of  motion  for  transfer,  to 
ask  the  plaintiff  in  the  second  suit  for  his  con- 
sent to  the  application ;  and  if  the  plaintiff  in 
the  first  suit  neglects  to  do  so,  he  may  have  to 
pay  the  costs  of  the  application.  Lyall  v.  Weld- 
h^i,  9  L.  R.,  Ch.  287 ;  30  L.  T.  146 ;  22  W.  R. 
633. 

The  trustees  of  a  marriage  settlement  filed  a 
bill  to  have  the  trusts  carried  into  execution,  and 
marked  the  cause  for  Malins,  V.-C.  A  few  weeks 
afterwards  the  husband  and  wife  filed  a  bill  to 
have  the  settlement  set  aside,  or  rectified  in  a 
way  which  would  give  the  wife  entire  control 
over  the  fund.  This  cause  was  marked  for  the 
Master  of  the  Rolls.  Tlie  trustees  applied  to 
have  the  second  cause  transferred  to  the  court  of 
Malins,  V.-C. : — Held,  that  the  second  bill  ought 
to  have  been  filed  in  the  same  court  as  the  first, 
and  that  the  plaintiffs  in  the  second  cause  must 
pay  the  costs  of  the  application  to  have  it  trans- 
ferred to  the  vice-chancellor,  and  that  regard 


could  not  be  had  to  the  circumstance  that  the 
arrear  of  causes  before  the  vice-chancellor  was 
very  heavy.  Sayers  v.  Carrie,  Corrie  v.  Sayert, 
9  L.  R.,  Ch.  52  ;  43  L.  J.,  Ch.  337  ;  29  L.  T.  602  ; 
22  W.  R.  101. 

When  a  case  involving  voluminous  accounts 
was  attached  to  the  court  of  a  judge  who  had 
formerly  been  counsel  in  the  case,  and  his  chief 
clerk  had  after  much  consideration  decided  the 
principle  upon  which  the  accounts  were  to  be 
taken,  the  court  refused  to  order  a  transfer  of 
the  cause  to  another  branch  of  the  court  till  it 
became  necessary  to  make  some  application  to 
the  judge  in  person.  Jaclumi  v.  Ward,  29  L.  T. 
861— L.  J. 

When  a  person,  knowing  that  a  suit  has  been 
instituted  in  one  branch  of  the  court,  files  a  bill 
in  another  branch  of  the  court  in  respect  of  the 
same  subject-matter,  the  second  cause'  will  be 
ordered  to  be  transferred  to  the  court  to  which 
the  first  cause  is  attached,  and  the  plaintiff  in 
the  second  cause  will,  as  a  general  rule,  be  ordered 
to  pay  the  costs  of  the  application  for  such  trans- 
fer. Orrell  v.  Bweh,  5  L.  R.,  Ch.  467  ;  22  L.  T. 
461  ;  18  W.  R.  688. 

Transfer  to  High  Court  from  Kayor's  Court.] 

— In  an  action  in  the  Mayor's  Court  against 
two  defendants,  one  of  whom  vras  a  corporation 
aggregate,  an  application  was  made  by  the  de> 
fendant  corporation  to  have  the  action  trans- 
ferred to  the  Chancery  Division  of  the  High 
Court,  on  the  grounds  (1)  that  accounts  were 
required  from  persons  who  were  not  within  the 
jurisdiction  of  the  Mayor's  Court;  (2)  that  it 
would  be  necessary  to  bring  several  persons  into 
the  action  as  third  parties,  which  could  not  be 
effectually  done  if  the  action  remained  in  the 
Mayor's  Court;  (3)  that,  according  to  recent 
decisions,  a  corporation  aggregate  could  not  be 
made  defendants  in  an  action  in  the  Mayor's 
Court : — Held,  that,  under  these  circumstances, 
it  was  "  fit "  that  the  whole  proceeding  should 
be  transferred  from  the  inferior  court  to  the 
High  Court.  Vtckers  v.  Stevens,  44  L.  T.  679  ; 
29  W.  R.  562. 

7.  Custody,  Presebvation,  Sale  or 
ikspection,  of  property. 

(^See  Rules  of  Supreme  Court,  1883,  Ord,  X.) 

Preservation  of  Property — Pnmping  out  Col- 
liery.]— Where  serious  injury  will  be  inflicted 
upon  property  which  is  the  subject  of  an  action 
unless  the  defendant  continues  to  act  in  a  par- 
ticular manner,  which  he  can  do  with  compara- 
tively little  trouble  and  risk,  but  which  the 
'  plaintiff  cannot  do  at  all,  as  where  a  colliery  will 
be  drowned  unless  the  person  in  possession  under 
an  agreement  for  a  lease  continues  to  pump,  the 
interim  preservation  of  the  property  will  be 
secured  by  the  issue  of  a  mandatory  injunction, 
restraining  the  defendant  from  ceasing  to  act  in 
that  particular  matter — e.g.,  to  pump  out  the 
colliery.  Strelley  v.  Pearson,  15  Ch.  D.  113 ; 
49  L.  J.,  Ch.  406  ;  43  L.  X.  155 ;  28  W.  R.  752. 

Order  as  to  Custody  of  Jewellery.  J — In  an 
action  for  the  return  of  jewellery  which  A.,  as 
the  agent  of  the  plaintiffs,  had  left  with  the 
defendants,  but  which  the  defendants  claimed  to 
hold  against  a  debt  due  to  them  by  A.,  who  had, 
as  they  alleged,  deposited  the  jewellery  with  them 
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&s  his  own  and  not  as  plaintiffs*,  the  court  made 
an  order  under  Ord.  LI  I.  r.  3,  for  the  delivery  up 
of  such  jewellery  to  an  officer  of  the  court  to 
abide  the  event  of  the  action.  Velati  v.  Brahanij 
46  L.  J.,  C.  P.  415. 

Orders  for  Sale.] — In  an  action  to  enforce  a 
chaige  on  real  estate,  the  plaintiff  is,  under  ordi- 
nary circumstances,  entitled  to  an  order  for  sale 
before  the  trial  on  shewing  a  case  upon  which 
such  an  order  would  be  made  at  the  trial.  DaHs 
V.  Ashunn,  47  L.  J.,  Ch.  70  ;  26  W.  R.  139. 

In  a  suit  in  which  the  bill  was  filed  before  the 
Judicature  Acts  came  into  operation,  the  plain- 
tiff claimed  a  charge  upon  certain  bonds  of  a 
foreign  state  which  were  deposited  in  the  bank 
to  the  credit  of  the  cause.  The  suit  had  not  yet 
come  to  trial.  The  defendants  in  their  answer 
had  admitted  the  plaintiff's'title.  On  an  appli- 
cation for  an  order  for  the  sale  of  the  bonds,  as 
perishable  goods  within  the  meaning  of  Ord.  LII. 
r.  2  ;  or  upon  admission  of  facts  in  the  pleadings 
under  Ora.  XL.  r.  11  : — Held,  that  there  must 
be  a  sale  of  the  bonds,  on  the  ground  that  the 
defendants  having  by  their  answer  admitted  the 
plaintiff*s  title,  Ord.  XL.  r.  11,  applied,  and 
there  was  no  reason  why  the  relief  to  which  he 
was  entitled  should  be  delayed  imtilthe  hearing. 
Coddirtgtath  v.  Jachionville,  Pensacola^  ajid 
Mobile  Railway  Company,  39  L.  T.  12— C.  A. 

An  order  in  an  action  may  be  made  under 
Ord.  LII.  r.  2,  for  the  sale  of  a  horac  which  for 
a  '*  just  and  sufficient  reason  it  may  be  desirable 
to  have  sold  at  once."  Bartholomew  v.  Frennan, 
3  0.  P.  D.  316  ;  38  L.  T.  814  ;  26  W.  R.  743. 

Inipection  and  Sample —Order  Ex  parte.] — An 
order  to  enter  for  the  purpose  of  inspecting  and 
taking  samples  under  Ord.  LIL  r.  3,  may  be 
made  on  an  ex  parte  application.  Hemiessey  v. 
Bohinunn,  36  L.  T.  51. 

Liberty  to  break  up  Soil.] — An  order  having 
been  made  on  motion  in  a  cause  in  equity  before 
the  hearing,  giving  the  plaintiff  liberty  to  enter 
the  defendant's  ground  for  the  purpose  of  in- 
spection, and  for  the  same  purpose  to  break  up 
the  soil  in  the  manner  therem  specified  : — Held, 
that  the  latter  part  of  the  order  ought  to  be 
discharged,  it  not  being  according  to  the  course 
of  the  court  that  such  liberty  should  be  given  on 
an  interlocutory  application  before  the  hearing. 
Ennor  v.  Barwell,  1  De  G.,  F.  &  J.  529  ;  7  Jur., 
N.  S.  788  ;  8  W.  R.  300. 

Inspeetion  of  Kines.] — An  owner  of  a  mine 
will,  on  making  out  a  prim&  facie  case,  be 
allowed  to  inspect  the  workings  of  an  adjoining 
mine,  to  ascertain  whether  they  are  being  carried 
on  in  such  a  way  as  to  encroach  upon  or  injure 
his  own  mine.  Bennett  v.  Whiteh/mge,  28  Beav. 
119  ;  29  L.  J.,  Ch.  326  ;  6  Jur.,  N.  S.  628  ;  2  L. 
T.  45  ;  8  W.  R.  251. 

When  the  plaintiff  and  the  defendants  had 
mines  adjoining  one  another,  and  the  plaintiff 
had  reason  to  suspect  that  the  defendants  had 
encroached  upon  his  mines,  he  obtained  leave 
from  them  to  go  underground  and  examine  their 
mines,  and  found  that  at  the  boundary-line 
between  the  two  properties,  a  wall  had  been 
recently  erected,  which  prevented  him  from  see- 
ing whether  anything  nad  been  done  on  the 
other  side,  which  belonged  to  him.  The  inspec- 
tor of  mines  for  the  district  reported  that  an 


inspection  could  safely  be  made  by  removing  a 
portion  of  the  wall,  and  that  no  practical  diffi- 
cultv  existed  calculated  to  endanger  the  lives 
of  tne  workmen.  An  order  was  then  made  by  a 
judge  that  the  plaintiff  should  be  at  liberty  to 
inspect  the  mines  of  the  defendants,  and,  so  far 
as  was  necessary  for  the  inspection,  to  make  a 
way  through  the  wall.  The  plaintiff  was  directed 
to  give  security  to  the  satisfaction  of  the  master, 
or  to  deposit  500/.  to  abide  any  order  the  court 
might  make  as  to  indemnifying  the  defendants 
for  any  loss  they  might  sustain  in  consequence 
of  the  inspection : — Held,  that  the  order  was 
good,  as  the  courts  of  common  law  and  the 
judges  thereof  have,  as  ancillary  to  the  power  of 
granting  an  inspection,  a  power  to  remove  obstruc- 
tions, with  a  view  to  the  inspection.  Bennett  v. 
GHffiths,  30  L.  J.,  Q.  B.  98 ;  7  Jur.,  N.  S.  284  ;  3 
L.  T.  735  ;  9  W.  R.  332. 

Ho  Prayer  for — Proof  Attainable  from  External 
Souroes.] — There  is  no  necessity  specifically  to 
pray  for  liberty  to  inspect  premises,  it  being  a 
species  of  discovery  which  the  court  has  juris- 
diction to  grant  if  the  nature  of  the  case  requires 
it ;  but,  where  the  plaintiff  applied  for  liberty  to 
inspect  the  defendant's  works  to  ascertain  the 
particular  products  used  in  the  manufacture 
of  chemicals  which  occasioned  a  nuisance,  the 
motion  was  refused,  on  the  ground  that  proof  of 
the  nuisance  could  be  obtained  from  external 
sources.  Barlow  v.  Bailey,  22  L.  T.  464 ;  18 
W.  R.  783. 

Costs.] — A  judge  at  chambers  on  making  an 
order  for  the  inspection  of  the  defendants'  pro- 
perty, has  discretion  to  order  the  plaintiff  to  pay 
the  costs.  Mitchell  v.  Barley  Main  Colliery 
Company,  10  Q.  B.  D.  457  ;  62  L.  J.,  Q.  B.  394  ; 
31  W.  R.  549. 


8.  MA17DAMUS,  IXJUNCTION  AND    REOEIVEB. 

a.  Effect  of  Judicature  Act,  s.  25,  sub-s.  8. 

b.  Effect  of  Common  Law  Procedure  Acts. 

i.  Mandamus,  1810. 
ii.  Injunction,  1812. 

c.  Prerogative  Mandamus. — See  Maxdamus. 

d.  iDJnnction. — See  Ih junction. 

e.  Reiver. 

i.  By  whom  Obtained,  1815. 
ii.  In  what  Cases,  1816. 
iii.  When  Application  made,  1820. 
iv.  Who  appointed  Receiver,  1822. 
V.  Practice,  1822. 


a.  EfPeot  of  Judioature  Act,  8.  25,  sub-s.  8. 
(See  Rules  of  Supreme  Court, 1%^^,  Ord,  L.r,  6.) 

By  the  Judicature  Act,  1873,  s.  25,  sub-s.  8,  a 
ma7idamus  or  an  injunction  may  be  granted  or  a 
receiver  appointed  by  an  interlocutory  order  of 
tlie  court  in  all  cases  in  which  it  shall  appear 
to  th^  court  to  be  just  or  convenient  that  such 
■  order  should  be  made;  and  any  such  order  may  be 
mnde  either  unconditio?mlly  or  upon  such  terms 
and  conditions  as  the  court  shall  think  just; 
and  if  an  injunction  is  ashed,  either  before,  or 
at,  or  after  the  hearing  of  any  cause  or  matter, 
to  prevent  any  threatened  or  apprehended  waste 
or  trespass,  such  inju7iction  may  be  granted,  if 
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th^  court  shall  think  fit^  whether  the  person 
against  wliom  such  injunction,  is  sought  is  or  is 
not  in  possess^ion  under  any  claim  of  title  or 
otJierunsCj  or  Qif  out  of  possession")  does  or  does 
not  claim  a  right  to  do  the  act  sought  to  he 
restrained  under  any  colour  of  title;  and 
wJiethcr  tJie  estates  claimed  by  both  or  by  either 
of  the  parties  are  legal  or  equitable, 

Kandamiu — ^When  Obtainable.] — ^A  writ  of 
mandamus  under  s.  25,  sub-s.  8  of  the  Judicature 
Act,  1873,  can  only  be  obtained  in  a  pending 
cause  or  matter ;  the  prerogative  writ  being  pre- 
served to  the  Queen's  Bench  Division  by  s.  34. 
Paris  Skating  Rink  Compaiiy^  In  re,  6  Ch.  D. 
731  ;  46  L.  J.,  Ch.  831  ;  25  W.  R.  767. 

While  a  petition  for  winding  up  a  company 
was  pending,  notice  of  motion  in  the  winding- 
up  was  given  to  the  company  and  the  directors 
for  a  mandamus  to  direct  them  to  convene  an 
ordyiary  meeting.  An  order  was  made  for 
winding  up  the  company,  which  was  reversed  on 
appeal.  The  motion  for  a  mandamus  was  then 
brought  on  : — Held,  that  the  court  had  jurisdic- 
tion to  direct  the  issue  of  a  writ  of  mandamus 
in  every  cause  or  matter  pending  before  it,  but 
inasmuch  as  the  petition  had  been  dismissed 
there  was  no  longer  any  matter  pending  before 
it  in  which  it  could  make  the  order.     lb. 


Interlocutory  Application  for.] — When 


an  action  has  been  commenced  in  which  a  man- 
damus is  claimed,  an  interlocutory  application 
for  a  mandamus  will  not  be  granted  unless  it 
can  be  shewn  that  the  plaintiff  will  suffer  some 
injury  by  waiting  for  the  result  of  the  action. 
Widnes  Alkali  Company  v.  Shield  and  Mid- 
land  Railway-  Company* s  Committee ,  37  L.  T. 
131. 

Injunction — Jurisdiction  of  High  Court  of 
Justice.] — The  extensive  jurisdiction  of  granting 
injunctions  originally  given  to  the  common-law 
courts  by  the  Common  Law  Procedure  Act,  1854, 
ss.  79,  81,  and  82,  is  now  vested,  by  virtue  of  the 
Judicature  Act,  1873,  in  the  High  Court  of 
Justice.  All  acts,  therefore,  which  a  common- 
law  court,  or  a  court  of  equity  only,  could 
formerly  restrain  by  injunction,  can  now  be 
restrained  by  the  High  Court.  Beddow  v.  Bed- 
dow,  9  Ch.  D.  89  ;  47  L.  J.,  Ch.  588 ;  26  W.  R. 
670. 

The  jurisdiction  of  granting  injunctions  thus 
vested  in  the  High  Court  is  practically  un- 
limited, and  can  be  exercised  by  any  judge  of 
the  High  Court  in  any  case  in  which  it  is  right 
or  just  to  do  so,  having  regard  to  settled  legal 
reasons  or  principles.    lb. 

The  court  will  restrain  an  arbitrator  by  in- 
I'unction  from  acting,  in  any  case  in  which  he  is, 
in  the  opinion  of  the  court,  unfit  or  incompetent 
to  act.    lb, 

Whether  Jurisdiction  of   Conrt  is   ex- 


tended.]— The  words  "just  or  convenient"  do 
not  mean  that  the  court  is  to  grant  an  injunction 
simply  because  the  court  think  it  convenient ;  they 
mean  that  the  court  should  grant  an  injunction 
for  the  protection  of  rights  or  for  the  prevention 
of  injury  according  to  legal  principles  ;  but  the 
moment  you  find  there  is  a  legal  principle,  that 
a  man  is  about  to  suffer  a  serious  injury,  and 
that  there  is  no  pretence  for  inflicting  that  in- 
jury upon  him,  it  appears  to  me  that  the  court 


ought  to  interfere.  Now,  it  has  been  said  that, 
as  a  general  rule,  the  court  only  interferes  wliere 
there  is  some  question  as  to  property.  I  do  not 
think  that  the  interference  of  the  court  is  abflo- 
lutely  confined  to  that  now  ;  there  may  be  cases 
in  which  the  court  would  interfere  even  where 
personal  status  is  the  only  thing  in  question. 
Aslatt  V.  Southampton  (^Corporation^,  16  Ch,  D. 
118  ;  60  L.  J.,  Ch.  33 ;  48  L.  T.  464  ;  29  W.  R. 
147  ;  45  J.  P.  Ill— Per  Jessel,  M.  R. 

The  powers  of  the  court  in  granting  an  in- 
junction, either  at  the  hearing  or  upon  an  inter- 
locutory application,  have  beisn  extended  by  s. 
28,  sub-s.  8  of  the  Judicature  (Ireland)  Act ;  and 
the  only  limit  to  the  jurisdiction  is  that  the 
court  must  be  satisfied  that  it  is  just  and  con- 
venient that  the  order  should  be  made.  The 
court  has  now  jurisdiction  to  grant  an  injunction 
to  give  effect  to  a  legal  right  Cork  (^Corpora^ 
tion)  V.  Rooney,  7  L.  R,,  Ir.  191. 

I  have  a  very  strong  opinion  that  the  Judica- 
ture Act  has  not  dealt  with  jurisdiction  at  all, 
but  only  with  procedure ;  that  it  has  given  to 
the  one  division  the  procedure  of  the  other  divi- 
sion, or  to  the  two  divisions  reciprocally  the 
procedure  of  the  other  division,  and  that  in  some 
cases  it  has  amended  the  procedure  of  both 
divisions,  but  that  it  has  not  given  to  any  court 
a  jurisdiction  which  no  court  had  before.  In- 
dividually, I  should  be  inclined  to  hold  that  if 
no  court  had  the  power  of  issuing  an  injunction 
before  the  Judicature  Act,  no  part  of  the  Hi^ 
Court  has  power  to  issue  such  an  injunction 
now.  North  London  Railway  Company  v.  Great 
XortJiem  Railway  Company,  11  Q.  B.  D.  36  ; 
52  L.  J.,  Q.  B.  380  ;  48  L.  T.  695 ;  31  W.  R. 
490— Per  Brett,  L.  J. 

If  it  was  intended  to  give  the  enormously 
increased  power  which  it  is  contended  is  given 
by  s.  25,  sub-s.  8  of  the  Judicature  Act,  1873,  it 
is  remarkable  that  it  empowers  it  to  be  done  by 
interlocutory  order.  It  is  said  if  it  can  be  done 
by  interlocutory  order,  of  course  it  can  be  done 
by  a  final  order  at  the  hearing  ;  no  doubt  that  is 
true ;  but  when  the  section  only  refers  to  inter- 
locutory orders,  is  not  the  primA  facie  presump- 
tion that  it  did  not  intend  to  give  the  right  to 
an  injunction  to  parties  who  before  had  no  legal 
right  whatever,  but  simply  to  give  to  the  court, 
when  dealing  with  legal  rights  which  were  under 
its  jurisdiction  independently  of  this  section, 
power,  if  it  should  think  it  just  or  convenient, 
to  superadd  to  what  would  have  been  pre- 
viously the  remedy,  a  remedy  by  way  of  injunc- 
tion,   lb. — Per  Cotton,  L.  J. 

The  jurisdiction  to  grant  prohibition  is  now 
conferred  by  the  Judicature  Acts  upon  every 
judge  of  the  High  Court ;  but,  inasmuch  as  one  of 
the  main  objects  of  the  acts  (Judicature  Act,  1873, 
s.  24,  sub-s.  7)  is  to  enable  the  court  to  decide,  if 
possible  in  one  proceeding,  aJl  the  questions  in 
dispute  in  the  same  matter  and  between  the 
same  parties,  and  (Judicature  Act,  1873,  s.  25, 
sub-s.  8)  to  grant  an  injunction  in  all  cases  in 
which  it  shall  appear  to  the  court  **just  and 
convenient "  so  to  do,  the  court  may,  in  any  case 
in  which  it  has  power  to  grant  prohibition, 
grant  an  injunction  to  restrain  the  proceedings 
in  the  inferior  court.  Hedley  v.  Bates,  13  Ch.  D. 
498  ;  49  L.  J.,  Ch.  170 ;  42  L.  T.  41  ;  28  W.  R. 
365. 

Sect.  26,  sub-s.  8,  of  the  Judicature  Act,  1873, 
does  not  alter  the  former  practice  as  to  injunc- 
tions, but  is  only  intended  to  do  away  with 
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certain  technical  objections.  Fletcher  v.  BodgerSj 

27  W.  B.  97--C.  A. 

The  Judicature  Act,  1873,  s.  25,  sub-s.  8,  has 
not  altered  the  principles  on  which  the  court 
acts  in  granting  injunctions.  Oaskin  ^J'StUU, 
13  Ch.  D.  324  ;  28  W.  R.  662— C.  A. 

The  principles  on  which  the  court  acts  in 
granting  injunctions  are  not  extended  by  the 
provisions  of  the  Judicature  Act,  which  enable 
the  court  to  grant  injunctions  where  it  is  "  just 
or  conyenient,"  which  must  be  read  "  just  as  well 
as  convenient."  Day  v.  Brovmriggy  10  Ch.  D. 
294  ;  48  L.  J.,  Ch.  173 ;  39  L.  T.  653  ;  27  W.  R. 
217— C.  A, 

The  power  of  the  court  to  grant  injunctions 
has  been  enlarged  bj  the  Judicature  Act,  1873, 
s,  25,  sub-8.  8.  Thomas  v.  Williams^  14  Ch.  D. 
864,  at  p.  873  ;  49  L.  J.,  Ch.  606  ;  43  L.  T.  91  ; 

28  W.  R.  983.     But  see  contra,  Dick  v.  Brooks, 
16  Ch.  D.  at  p.  26. 


On  what  Terms.] — ^An  injunction,  to  re- 


strain a  landlord  from  exercising  the  legal  right 
of  distress,  will  be  granted  only  "  upon  such  terms 
and  conditions  as  the  court  shall  think  just," 
under  the  Supreme  Court  of  Judicature  Act, 
1873  (36  &  37  Vict  c.  66),  s.  25,  sub-s.  8.  The 
terms  and  conditions  which  the  court  thought 
just,  and  imposed  on  tenants  who  sought  to 
restrain  their  landlord  from  distraining  for  cer- 
tain rent  until  the  determination  of  an  action 
brought  by  them  against  him  to  try  his  right  to 
the  rent,  were  that  an  injunction  should  be 
granted  for  a  fortnight,  and  continued  only  if 
the  rent  was  in  the  meantime  paid  into  court. 
Shaw  v.  Jersey  {Earl),  4  C.  P.  D.  359  ;  28  W.  R. 
142— C.  A.  Affirming  4  C.  P.  D.  120 ;  48  L.  J,, 
C.  P.  308  ;  27  W.  R.  787. 

Beoeiver- Action  to  recover  Possession  of 
Leaseholds.] — The  court  has  power  under  the 
Judicature  Act,  1873,  s.  26,  to  appoint  a  receiver 
where  the  title  to  -the  property  is  disputed. 
Berry  v.  Keen,  51  L.  J.,  Ch.  912— C.  A. 

Dunn  V.  Ferrior  (3  L.  B.,  Ch.  719)  and  Talbot 
V.  Hope-Scott  (4  K.  &  J.  139)  are  no  longer  law. 
Ih, 

Of  Property  pending  Action  as  to  Title.]— 

The  plaintifE  in  an  ejectment  action  which  was  set 
down  for  trial,  but  had  been  stayed  until  another 
action  affecting  the  same  property,  and  brought 
by  the  defendant  in  ejectment  against  the  plain- 
tiff and  others,  should  be  ready  for  trial,  moved 
for  a  receiver  and  for  attornment  to  him.  The 
defendant  in  ejectment  set  up  a  defence  that  in 
equity  the  plaintiff  was  only  a  sub-mortgagee. 
The  evidence  in  support  of  the  motion  shewed 
that  the  property  was  wasting,  and  that,  even  if 
the  plaintiff  was  only  sub-mortgagee,  it  was 
insufficient  for  the  original  mortgage  upon  it ; 
and  this  evidence  was  not  met  to  the  satisfaction 
of  the  court: — ^Held,  that  under  the  circum- 
stances it  was  just  and  convenient  within  the 
Judicature  Act,  1873,  s.  26,  sub-s.  8,  now  to 
appoint  a  receiver ;  and  an  order  was  made 
accordingly,  unless  the  defendant  elected  within 
four  days  to  pay  an  occupation  rent  into  court, 
the  amount  to  be  settled  in  chambers.  Real 
and  Personal  Advance  Company  v.  McCarthy, 
40  L.  T.  878  ;  27  W.  R.  706. 

Co-ownership    Suit.]  —  The  court  will 

appoint  a  receiver  in  a  co-ownership  suit  where 


the  circumstances  exist  which  in  the  opinion  of 
the  court  render  such  a  course  just  and  con- 
venient. The  Ampthill,  6  P.  D.  224  ;  29  W.  R. 
623. 


Action  for  BecoTcry  of  Land.]  —  In  an 


action  for  recovery  of  land  brought  by  a  land- 
lord against  his  tenant  under  a  proviso  for  re- 
entry for  breach  of  covenant  in  his  lease, a  receiver 
of  the  rents  and  profits  of  the  land  pending  the 
trial  of  the  action  may  be  appointed  on  the 
plaintiff's  application.  Otoatkin  v.  Bird,  52 
L.  J.,  Q.  B.  263. 

For  Pnrposc  of  Execution.] — See  infra, 


Regeiveb. 

Legal  as  well  as  Equitable  Kortgagee.] 

— Under  the  power  given  by  the  Judicature  Act, 
1873,  8.  26  (8),  to  appoint  a  receiver  in  all  cases 
in  which  it  shall  appear  just  and  conyenient, 
the  order  made  on  interlocutory  application  for 
the  appointment  of  a  receiver  was  extended  to 
the  whole  property  comprised  in  the  plaintiff's 
security,  as  to  part  of  which  he  was  legal  and  as 
to  part  equitable  mortgagee.  Pease  v.  Fletcher , 
1  Ch.  D.  273 ;  46  L.  J.,  Ch.  266  ;  33  L.  T.  644  ; 
24  W.  R.  158. 

In  Partition  Action.] — In  an  action  for 

partition,  where  one  of  the  co-owners  is  in  occupa- 
tion, though  not  in  exclusive  occupation,  of  the 
property,  the  court  has  jurisdiction  under  the 
Jumcature  Act,  1873,  s.  25,  sub-s.  8,  to  appoint 
a  receiver  until  the  hearing.  Porter  v.  Lopes, 
7  Ch.  D.  358  ;  37  L.  T.  824. 

Practice— Writ] — ^A  plaintiff  should  in- 
dorse his  writ  with  a  claim  for  an  injunction.  Or 
for  a  receiver  when  the  obtaining  of  either  is 
a  substantial  object  of  his  action.  Colehoume  v. 
Coleboume,  6  Ch.  D.  690  ;  45  L.  J.,  Ch.  749  ; 
24  W.  R.  236. 


b.  BlTeot  of  Oommon  Ijaw  Prooednre  Acta. 

i.  Mandamus. 

Kandamus.]— The  17  &:  18  Vict.  c.  125,  s.  68, 
applies  only  to  the  fulfilment  of  such  duties 
as  might  be  enforced  by  the  prerogative  writ  of 
mandamus,  and  not  to  the  specific  performance 
of  contracts.  Benson  v.  Paul  or  Paull,  6  Bl.  & 
Bl.  273  ;  25  L.  J.,  Q.  B.  274  ;  2  Jur.,  N.  S.  425. 

But  a  mandamus  may  be  claimed  under  the 
above  provisions  to  enforce  the  fulfilment  of  a 
duty  in  which  the  plaintiff  is  personally  in- 
terested, where  such  duty  does  not  arise  out  of 
a  mere  personal  contract.  Norris  v.  Irish  La^id 
Company,  8  Bl.  &  BL  512  ;  27  L.  J.,  Q.  B.  115  ; 
4  Jur.,  N.  S.  235. 

An  action  for  a  mandamus  may  lie  even  when 
no  actual  damage  has  been  sustained.  Fotherhy 
V.  Metropolitan  Railvxiy  Company,  2  L.  B.,  C.  P. 
188  ;  36  L.  J.,  C.  P.  88  ;  12  Jur.,  N.  S.  1005  ;  15 
L.  T.  243  ;  15  W.  R.  112. 

The  neglect  by  a  railway  company  to  issue  a 
warrant  to  the  sheriff  to  summon  a  jury  to  assess 
the  value  of  land  which  the  company  has  given 
notice  of  requiring  for  the  purposes  of  its  act, 
within  a  reasonable  time  after  such  notice,  is  an 
actionable  wrong,  and  the  issue  of  the  warrant 
may  be  enforced  by  an  action  for  a  mandamus. 
Ih. 
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A  railway  company  gave  a  notice  to  the  plaintiff 
of  their  intention  to  take  a  tenement  for  which 
he  was  rated  to  the  poor ;  the  notice  did  not 
contain  the  particulars  mentioned  in  the  Lands 
Glauses  Act,  s.  18.  In  consequence  of  this 
notice  the  plaintiff  took  other  premises,  and 
his  former  ones  remained  on  his  hands  unoccu- 
pied. The  company  having  failed  to  proceed 
with  the  purchase  of  the  lands  after  six  months 
had  elapsed,  the  plaintiff  commenced  an  action 
against  them  for  damages,  and  claimed  a  man- 
damus : — Held,  that  the  notice  bound  the  com- 
pany to  proceed  with  the  purchase  of  the  tene- 
ment at  the  end  of  the  six  months,  and  that  he 
was  entitled  to  a  mandamus  to  compel  them  to 
do  so.  Morgan  v.  Metropolitan  Railway  Com- 
pany, 3  L.  R.,  C.  P.  553  ;  18  L.  T.  568 ;  16  W.  R. 
1013.  Affirmed,  4  L.  R.,  C.  P.  97  ;  38  L.  J., 
C.  P.  87  ;  19  L.  T.  655— Ex.  Ch. 

Held,  also,  that  he  was  entitled  to  more  than 
nominal  damages.    lb. 

An  incorporated  body  having  raised  money 
under  statutory  powers  by  debentures,  issued 
some  of  these  debentures  to  one  of  their  own 
body  in  payment  for  goods  supplied  by  him, 
such  a  transaction  being  illegal  under  the  statute 
by  which  they  were  constituted  a  corporate 
body  : — Held,  in  an  action  by  the  executors 
of  an  innocent  holder  for  value  of  such  se- 
curities, the  same  having  been  transferred  to 
him  from  the  original  mortgagee  in  the  manner 

grovided  by  the  statute,  that  they  were  estopped 
rom  setting  up  as  a  defence  the  original  ille- 
gality of  the  transaction,  and  that,  under  the 
Common  Law  Procedure  Act  of  1864,  s.  68,  the 
writ  was  in  the  proper  form  in  praying  for  a 
mandamus  to  compel  them  to  apply  the  money 
in  their  hands  in  payment  of  the  plaintiffs' 
claim,  it  being  shewn  that  the  defendants  did 
hold  money  in  their  hands  raised  under  the 
powers  of  the  statute,  and  applicable  to  that 
purpose,  and  that  it  was  not  necessary  that  the 
mandamus  should  direct  the  defendants  to  levy 
a  rate  for  the  purpose  of  satisfying  the  plain- 
tiffe'  demand.  Webb  v.  Heme  Bay  Commig- 
Honers,  5  L.  R.,  Q.  B.  642  ;  39  L.  J.,  Q.  B.  221  ; 
22  L.  T.  745  ;  19  W.  R.  241. 

When  a  debt  is  of  such  a  nature  that  a  man- 
damus will  be  granted  to  enforce  its  payment, 
it  is  not  necessary  that  the  amount  of  the  debt 
should  have  been  previously  ascertained,  but 
such  amount  may  be  ascertained  by  the  verdict 
of  the  jury  in  the  action  in  which  the  writ  of 
mandamus  is  claimed.  Ward  v.  Lowndes^  28 
L.  J.,  Q.  B.  265  ;  5  Jur.,  N.  S.  1124  ;  7  W.  R.  489. 
Affirmed  in  error,  1  El.  &  El.  940  ;  29  L.  J.,  Q.  B. 
40  ;  6  Jur.,  N.  S.  247  ;  1  L.  T.  268— Ex.  Ch. 

A  plea  that  the  causes  of  action  did  not 
accrue  within  six  years  is  a  bad  pica  to  a  decla- 
ration for  a  mandamus,  as  the  Statute  of  Limita- 
tions does  not  bar  an  application  for  such  a 
writ.    lb, 

A  claim  to  a  writ  of  mandamus  cannot  be 
sustained  if  there  is  any  other  equally  effectual 
remedy.  Busk  v.  Beavan,  1  H.  &  C.  500 ;  32 
L.  J.,  Ex.  54  ;  8  Jur.,  N.  S.  1015  ;  7  L,  T.  106  ; 
10  W.  R.  845, 

In  an  action  by  executors  against  the  clerk 
of  commissioners  for  putting  into  execution  a 
town  improvement  act,  and  in  -which  action 
they  claimed  a  writ  of  mandamus,  the  declara- 
tion stated  that  the  commissioners  were  indebted 
to  the  testator  for  the  agreed  salaiy  payable  by 
them  to  him  for  services  rendered  by  him  as 


clerk  to  the  commissioners ;  and  also  for  other 
work  by  him,  as  the  attorney  of  and  otherwise 
for  the  commissioners  in  and  about  their  busi- 
ness ;  that  the  debts  became  and  were  a  charge 
on  any  moneys  which  might  be  in  the  hands  of 
the  commissioners,  and  which  should  have  been 
collected  by  them  under  and  by  virtue  of  the 
act ;  and  that  if  the  commissioners  should  not 
have  in  their  hands  any  moneys  sufficient  to 
pay  the  debts,  then  such  debts  became  a  charge 
and  were  chargeable  on  a  rate  leviable  and  to 
be  levied  by  Uie  commissioners  under  the  act. 
They  pleaded  to  so  much  of  the  debts  as  became 
due  on  simple  contract,  the  Statute  of  Limita- 
tions, and  to  the  debts,  except  the  agreed  salary, 
that  no  signed  bill  was  delivered ;  also  that  the 
commissioners  had  no  funds  whereout  they  could 
pay  the  debts  : — Held,  first,  that  the  declaration 
was  bad,  inasmuch  as,  assuming  that  the  ser- 
vices in  respect  of  which  the  "agreed  salary'* 
was  claimed  were  payable  out  of  the  rates,  the 
others  might  be  services  for  which  the  commis- 
sioners were  personally  liable,  and  consequently 
the  remedy  was  by  action,  not  by  a  claim  of 
mandamus.    lb. 

Held,  secondly,  that  on  the  same  principle  the 
two  first  pleas  were  good.    lb. 

ii.  Inunction, 

Under  Common  Law  Procednre  Act,  1862.] — 
Where  a  court  of  equity  has  issued  an  order  for 
an  injunction  restraining  a  party  from  bringing 
an  action,  a  court  of  common  law  will  enforce 
such  order  by  staying  proceedings,  although 
no  writ  of  injunction  has  been  actually  issued. 
Cobbett  V.  Ludlam,  11  Ex.  446 ;  25  L.  J.,  Ex. 
25. 

A  court  of  law  vrill  not  stay  an  action  on  the 
ground  that  there  is  a  suit  in  equity  pending  in 
which  the  same  demand  comes  in  question  (even 
although  the  demand  is  for  a  debt  as  to  which 
and  other  demands  the  plaintiff  at  law  has,  in 
equity,  consented  to  a  decree  for  an  account), 
where  the  court  of  equity  has  not  stayed  the 
action  by  injunction  ;  the  court  of  common  law 
having  no  jurisdiction  to  stay  proceedings  on 
such  a  ground,  and  the  provision  in  the  above 
statute  only  applying  where  the  court  of  equity 
has  stayed  the  action  by  injunction.  Pearse  v. 
Robins,  26  L.  J.,  Ex.  183. 

When  a  plaintiff  who  has  brought  proceedings 
both  at  law  and  in  equity  for  the  same  cause  of 
action  elects  to  proceed  in  equity  under  an  order 
of  chancery  directing  that  he  elect,  and  that  if 
he  elect  to  proceed  in  equity  the  proceedings  at 
law  be  stayed  by  injunction,  the  defendant  may, 
under  15  &  16  Vict.  c.  76,  s.  101,  serve  the  plain- 
tiff with  notice  to  proceed  in  the  action,  and,  in 
default  of  his  proceeding,  enter  a  suggestion 
and  sign  judgment  for  his  costs.  Mortimore  v. 
Soares,  1  El.  k,  El.  399  ;  5  Jur.,  N.  S.  574. 

The  court  will  not  grant  a  rule  nisi  to  stay 
such  action  and  subsequent  proceedings  under 
6. 226.     lb. 

Under  Common  Law  Prooedore  Aot,  18M — 
General  Principles.] — An  injunction  must  be 
founded  either  upon  a  contract,  or  an  injury  to 
property  of  a  permanent  nature.  Sutton  v. 
South'Eastem  Railway^  4  H.  &  C.  325  ;  35  L.  J., 
Ex.  38  ;  11  Jur.,  N.  S.  936  ;  13  L.  T.  138  ;  14 
W.  R.  133. 

The  court  will  not  grant  a  writ  of  injunction, 
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when  hj  80  doing  the  defendant  would  be  called 
upon  to  do  an  illegal  act.  London  and  North" 
Western  Railway  Company  y.  Wehh^  9  L.  T.  291 ; 
12  W.  B.  51. 


At  what  Period  granted.] — N.  entered 


into  the  service  of  C,  a  surgeon,  as  his  assistant, 
under  an  agreement  by  which  he  bound  himself 
not  to  practise  within  five  miles  of  a  certain 
village  '*  without  the  consent  in  writing  of  C. 
first  had,  under  the  penalty  or  penal  sum  of 
lOOZ.  to  be  recoverable  by  C.  as  liquidated 
damages,  the  100/.  having  been  specified  by  the 
parties  hereto  as  the  amount  to  be  paid  and  re- 
coverable by  C.  against  N.  for  the  breach  or  non- 
observance  of  the  clause."  N.  having  com- 
menced practice  within  the  prescribed  distance, 
0.  caused  a  writ  to  be  served  upon  him,  the 
indorsement  claiming  100/.  the  amount  of  the 
penalty,  and  also  that  the  plaintiff  intended  to 
claim  a  writ  of  injunction.  The  court  refused 
to  entertain  an  application  for  an  injunction 
before  declaration.  Cames  v.  Nishettf  7  H.  &  N. 
158 ;  31  L.  J.,  Ex.  273. 


In  what  Casei   granted.]— A  plaintiff 


lent  certain  photograph  portraits  to  a  person 
who  became  insolvent,  and  his  assignees  having 
offered  the  photographs  for  sale  by  auction,  the 
defendant  purchased  them ;  and  by  photo- 
graphically printing  from  negatives,  he  obtained 
reduced  copies,  which  he  published  and  sold. 
The  plaintiff  brought  an  action  against  him,  and 
recovered  nominal  damages  for  the  infringement 
of  the  plaintiff's  right : — Held,  that  the  plaintiff 
was  entitled  to  a  writ  of  injunction  to  restrain 
the  defendant  from  taking  or  selling  any  more 
copies  of  the  photographs,  and  also  to  recover 
them  or  their  value  in  detinue.  Mayall  v. 
Higbey,  1  H.  &  C.  148  ;  31  L.  J.,  Ex.  329  ;  8 
Jur.,  N.  S.  622  ;  10  W.  R.  631. 

A  railway  company  having  conveyed  to  A.  a 
piece  of  land  abutting  on  their  viaduct,  with  a 
covenant  not  to  build  within  six  feet  of  the  wall 
of  the  viaduct,  the  court,  in  an  action  against 
A.'s  widow  (who  took  by  assig^nment)  for  build- 
ing against  the  wall  in  breach  of  the  covenant, 
in  which  action  she  had  suffered  judgment  by 
default,  refused  to  grant  an  injunction  against 
her  commanding  her  to  remove  the  building  ;  it 
appearing  that  it  had  been  erected  by  her  under- 
tenant, and  consequently  that  she  could  not 
obey  the  writ,  if  granted.  LoTidon  and  South- 
Western  Railway  Company  v.  Wehb^  15  C.  B., 
N.  S.  450. 

A  plaintiff  obtained  a  verdict  and  judgment 
against  a  shareholder  in  a  cost-book  copper 
mining  company,  in  an  action  for  a  nuisance 
caused  by  working  the  mine.  The  plaintiff 
having  afterwards  obtained  a  rule  nisi  for  an 
injunction,  the  court  discharged  the  rule,  it 
appearing  by  affidavit  that  the  shareholder  had 
bond  fide  sold  his  shares  before  notice  of  the 
application  for  an  injunction.  Matthews  v. 
King,  3  H.  &  C.  910  ;  13  L.  T.  120. 

The  17  &  18  Vict.  c.  126,  s.  82,  does  not 
extend  to  ejectments.  Baylis  v.  Legros,  2 
C.  B.,  N.  S.  316 ;  26  L.  J.,  C.  P.  176  ;  3  Jur., 
N.  S.  795. 

A  plaintiff,  who  sues  for  liquidated  damages 
on  the  breach  of  an  agreement,  cannot  join 
therewith  a  claim  for  an  injunction.  Games  t. 
NUhett,  30  L.  J.,  Ex.  348  ;  7  Jur.,  N.  S.  1250  :  4 
L.  T.  558  ;  9  W.  R.  811. 


By  a  written  agreement  the  plaintiff  engaged 
the  defendant  as  manager  in  his  trade  of  a 
butcher  at  H.,  and  the  defendant  promised  not  to 
carry  on  that  trade  on  account  of  himself  or  any 
other  person  within  two  miles  of  that  place, 
under  a  penalty  or  a  forfeiture  of  20/.  The 
defendant  set  up  in  business  as  a  butcher  on  his 
own  account  within  the  two  miles ;  and  the 
plaintiff,  who  by  a  writ  claimed  an  injunction, 
sued  him  for  unliquidated  damages,  and  re- 
covered 20/.  Under  these  circumstances  the 
court  refused  a  motion  for  an  injunction. 
Young  v.  Chalkley,  16  L.  T.  286  ;  16  W.  R. 
743. 

The  court  will  not  grant  an  injunction  to  re- 
strain a  railway  company  from  charging  a  carrier 
otherwise  than  equally  with  all  other  persons. 
Sutton  V.  South-Eastern  Railway  Company ,  4 
H.  &  C.  325  ;  35  L.  J.,  Ex.  38  ;  11  Jur.,  N.  S. 
935  ;  13  L.  T.  438  ;  14  W.  R.  133. 

A  lessor  of  a  mine  or  vein  of  coal  covenanted 
that  the  lessee  should  and  might  peaceably  and 
quietly  have,  hold,  occupy,  possess,  and  enjoy 
the  mine  without  any  let,  suit,  trouble,  molesta- 
tion, interruption,  or  disturbance  whatsoever. 
The  lessor,  in  working  ironstone,  lying  between 
the  surface  of  the  soil  and  the  demised  coal, 
caused  part  of  the  roof  of  the  coal-mine  to  crush 
and  fall  in,  and  to  be  flooded.  The  working  of 
the  ironstone  was  done  in  a  workmanlike 
manner : — Held,  that  these  acts  constituted  a 
breach  of  the  covenant  for  which  the  lessee 
might  maintain  an  action  thereon,  and  (being 
continued  at  the  time  of  action  brought)  also 
entitled  him  to  an  injunction  restraining  the 
lessor  from  working  the  ironstone  within  such  a 
distance  of  the  surface  as  interfered  with  the 
lessee  getting  the  coal  with  full  advantage  and 
profit.  Shaw  v.  Stenton,  2  H.  &  N.  858 ;  27 
L.  J.,  Ex.  253. 

In  an  action  for  obstructing  ancient  lights, 
with  a  claim  for  an  injunction,  after  verdict  for 
the  plaintiff,  the  court  granted  an  injunction  to 
restrain  the  defendant  from  continuing  the 
wrongful  acts  complained  of,  and  from  com- 
mitting any  injury  of  the  like  kind  relating  to 
the  property  and  rights  of  the  plaintiff,  and  from 
erecting,  keeping  erected,  and  continuing  the 
erection  of  so  much  of  the  wall  and  buildings  as 
was  opposite  his  messuage  and  premises,  so  or  in 
such  manner  as  to  darken  or  obstruct  any  of  the 
ancient  lights  or  windows  of  the  messuage  and 
premises,  and  from  erecting  any  other  building 
and  doing  any  other  act  whereby  the  light  and 
air  coming  to  and  entering  his  messuage  and 
premises  by  means  of  the  windows  might  be 
obstructed,  or  such  messuage  and  premises  might 
be  in  any  way  darkened,  and  from  the  repetition 
or  continuance  of  any  act  whereby  an  injury  of 
a  like  kind  might  happen  to  the  plaintiff ;  the 
writ  of  injunction  to  lie  in  the  office  till  next 
term,  the  defendant  undertaking  to  pull  down 
as  much  of  the  wall  and  building  as  should  be 
sufficient  to  restore  to  the  plaintiff  the  full 
enjoyment  of  the  light  and  air  ne  had  previously, 
and  to  do  the  same  to  the  satisfaction  of  a 
surveyor  to  be  agreed  on  or  nominated  by  a 
judge,  the  defendant  to  pay  the  costs  of  the  rule 
and  of  the  surveyor.  Jessel  v.  Chaplin^  2  Jur., 
N.  S.  931. 

Praetiee.] — The  rule  for  a  writ  of  injunc- 
tion to  restrain  a  defendant  from  infringing  a 
patent,  is  a  rule  to  shew  cause  only  in  the  first 
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instaDce.  Oittins  v.  Symcs,  15  C.  B.  962  ;  24 
L.  J.,  C.  P.  48. 

An  injunction  had  been  obtained,  restraining 
the  defendant  from  carrying  on  works  so  as  to 
be  a  nuisance  to  the  plaintiff.  Upon  a  motion 
for  the  costs  of  a  rule  for  an  attachment  for  a 
breach  of  it : — Held,  that  the  injunction  was  a 
continuing  injunction,  and  that  it  was  not 
necessary  to  reserve  to  the  plaintiff  leave  to  re- 
new the  motion  for  an  attachment  in  case  of  any 
future  breach.  l>e  La  Rue  v.  ForteMeue,  2  H.  & 
N.  324  ;  26  L.  J.,  Ex.  339. 

It  is  competent  for  the  plaintiff  to  apply  at 
any  time  for  an  attachment  in  case  of  disobe- 
dience to  the  injunction.    lb, 

A  defendant  cannot  plead  to  a  claim  in  a 
declaration  for  a  writ  of  injunction.  Booth  v. 
Taylor,  4  H.  &  C.  70  ;  36  L.  J.,  Ex.  56  ;  11  Jur., 
N.  S.  981  ;  13  L.  T.  408 ;  14  W.  R.  131. 

A  demurrer  to  so  much  of  a  declaration  as 
claims  a  writ  of  injunction  will  not  be  allowed, 
unless  the  facts  disclosed  shew  beyond  all  doubt 
that  no  injunction  could  be  granted.  Bilke  v. 
London,  Chatham  and  Dover  Railway  Com^ 
pany,  3  H.  &  C.  95  :  31  L.  J.,  Ex.  206  ;  10  Jur., 
N.  S.  777  ;  10  L.  T.  651  ;  12  W.  R.  921. 

Costs.] — ^Where,  in    an    action   for   an 


alleged  nuisance,  a  writ  of  injunction  has  issued, 
<»)mmanding  the  defendant  to  pay  the  costs  of 
the  writ,  the  court  will  stay  the  proceedings  in 
respect  of  the  costs  until  after  the  trial  of  the 
cause.  Orindley  v.  Booth,  3  H.  &  C.  669  ;  34 
L.  J.,  Ex.  135  ;  11  Jur.,  N.  S.  745  ;  12  L.  T. 
469. 


c.  Prerogative  Mandamms. 
See  Mandamus. 


d.  Injnnotion. 

See  Injunction. 

e.  Beceiver. 

i.  By  whom  Obtained. 

By  Kortgagee  of  Bnainess  Premifei.  ]— A  legal 
mortgagee  of  business  premises,  such  as  an  hotel, 
who  is  prevented  by  the  mortgagor  from  taking 
possession  under  the  mortgage,  may  obtain,  upon 
an  interlocutory  application,  an  order  for  the 
appointment  of  a  receiver  and  manager,  and  an 
injunction  restraining  the  mortgagor  from  inter- 
fering with  the  management  of  the  business  and 
the  possession  of  the  premises.  Form  of  order 
appointing  a  receiver  and  manager,  with  an  in- 
junction. Truman  v.  Redgrave,  18  Ch.  D.  547  ; 
^0  L.  J.,  Ch.  830  ;  45  L.  T.  605  ;  30  W.  R.  421. 

By  Defendant  before  Judgment.] — Under  Ord. 
LI  I.  r.  4,  a  defendant  in  an  action  may,  before 
judgment,  apply  for  an  injunction  and  a  receiver. 
Sargant  v.  Read,  1  Ch,  D.  600 ;  45  L.  J.,  Ch. 
206, 

A  defendant  may  do  so  notwithstanding  that 
the  plaintiff  has  already  served  notice  of  motion 
for  the  like  purpose  ;  and  in  such  case  one  order 
will  be  made  on  the  two  motions,  but  l^e  conduct 
of  the  proceedings  will  in  general  be  given  to 
the  plaintiff.    lb. 


A  receiver  may  now  be  appointed  in  a  partner- 
ship suit  at  the  instance  of  the  defendant.  lb. 

By  Unpaid  Vendor  to  Company  in  Volnntazy 
Liqiddatlon.] — On  the  application  of  an  unpaid 
vendor  of  the  property  of  a  company  in  voluntary 
liquidation,  and  unable  from  insolvency  to  carry 
on  its  works,  the  vendor  was  appointed  receiver 
without  security  or  salary.  Boyle  v.  Bettw* 
LlarUwit  Colliery  Company,  2  Ch.  D.  726  ;  45 
L.  J.,  Ch,  748 ;  34  L.  T.  844. 


ii.  In  what  Ocues, 

Enforcing  Order  of  another  Branoh  of  thm 
Gonrt.]  —  The  Probate  and  Divorce  Division 
oitlered  a  husband,  against  whom  it  granted  a 
divorce,  to  pay  alimony.  The  divorced  wif« 
brought  an  action  in  the  Chanoery  Division 
against  her  late  husband,  and  the  trustees  of  a 
post-nuptial  settlement  made  by  him  during  the 
continuance  of  a  former  marriage,  to  enforce 
payment  of  arrears,  and  recurring  payments  of 
alimony,  by  the  appointment  of  a  receiver  of  his 
life  interest  under  such  settlement : — Held,  that 
she  was  entitled  to  the  appointment  of  a  receiver, 
and  that  the  court  would  not  take  into  considera- 
tion the  injury  done  to  the  children  of  the  former 
marriage,  by  depriving  their  father  of  his  power 
to  consent  to  their  advancement  out  of  the 
settlement  funds,  Oliver  v.  Lowther,  42  L.  T. 
47  ;  28  W.  R.  381. 

In  Case  of  Bailways.  ]—<%<?  Railways. 

Kortgage  —  UndlTided  Share.]  —  A  receiver 
may  be  appointed  over  the  whole  of  a  property 
at  the  instance  of  a  mortgagee  of  an  undivided 
share.    Sumtion  v.  Crutwell,  31  W.  R.  399. 

In  Aetlon  for  Bpeoiflc  Performanee  of  Agree- 
ment.]— In  an  action  to  enforce  specific  per- 
formance of  a  parol  agreement  to  execute  a  Dill 
of  sale  of  personal  chattels,  upon  an  ex  parte 
motion  before  appearance  of  the  defendant,  there 
being  evidence  of  immediate  danger  of  the 
chattels  in  question  being  disposed  of,  an  order 
was  made  appointing  the  plaintiff  (without 
security)  intenm  receiver  for  fourteen  days,  or 
until  a  receiver  should  be  appointed  under  a 
reference  to  chambers  for  that  puipose  which 
the  vice-chancellor  had  directed.  The  plaintiff 
undertook  to  deal  with  the  property  only  under 
the  direction  of  the  court,  and  to  abide  by  any 
order  wMch  the  court  might  make  as  to  damages 
or  otherwise.  Taylor  v.  Eeker^ley,  2  Ch.  D.  302  ; 
45  L.  J.,  Ch.  527 ;  84  L,  T.  637  ;  24  W.  R.  450— 
C.  A. 

In  an  action  for  the  specific  peif ormance  of  an 
agreement  to  accept  a  lease  of  a  farm,  in  which 
judgment  had  been  given  for  the  defendant,  the 
plaintiff  having  appealed,  the  Court  of  Appeal 
(no  previous  application  having  been  made  to 
the  divisional  court  or  a  judge)  appointed  the 
plaintiff  receiver  and  manager  of  the  farm  with- 
out security,  on  his  undertaking  to  abide  by  any 
order  which  the  court  might  make  in  the  matter. 
Hyde  v.  Warden,  1  Ex.  D.  309  ;  26  W.  R.  65— 
C.  A. 

Contested  HeirsUp.] — The  Court  of  Chancery 
has  no  jurisdiction  to  appoint  a  receiver  in  a 
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simple  case  of  contested  heirship.  Ilitchen  v. 
Birks,  10  L.  R.,  Kq.  471  ;  23  L.  T.  335  ;  18  W.  R. 
1015. 

Grant  of  AdmixiistratioxL.] — When  administra- 
tion has  been  granted  the  court  will  not  exercise 
its  jurisdiction  to  appoint  a  receiver  of  personal 
estate,  unless  a  special  case  is  made — a  rule  which 
will  be  strictly  enforced,  since  the  20  &  21  Vict, 
c.  77,  enables  the  CJourt  of  Probate  to  appoint  an 
administrator  pendente  lite,  with  powers  similar 
to  those  of  a  receiver.    Ih. 

Administration  Action.] — ^A  trader  in  the  city 
of  London  against  whom  proceedings  in  bank- 
ruptcy wore  pending  died  insolvent  before  ad- 
judication, leaving  all  his  property  to  his  wife 
and  appointing  her  his  executrix.  A  creditor 
immediately  filed  a  bill  for  a  receiver  until  a 
personal  representative  should  be  constituted. 
The  wife  proved  the  will  before  a  receiver  had 
been  appointed,  and  the  creditor  thereupon 
amended  his  bill,  praying  administration  of  the 
estate  and  a  receiver.  On  the  day  on  which  the 
amended  bill  was  served  a  bill  for  administration 
was  filed  by  another  creditor  in  the  Mayor's 
Court,  a  decree  taken  by  consent  for  administra- 
tion, and  a  receiver  appointed.  The  creditor  in 
that  suit  was  a  friend  of  the  testator,  who  had 
just  before  the  testator^s  death  supported  a  pro- 
posal made  by  him  for  a  composition  with  his 
creditors.  Part  of  the  assets  was  out  of  the 
jurisdiction  of  the  Mayor's  CJourt : — Held,  that 
although  the  court  will  not  generally  interfere 
with  the  proceedings  of  another  court  which  has 
power  to  do  complete  justice,  yet,  in  the  peculiar 
circumstances  of  the  case,  it  was  right  to  appoint 
a  receiver  in  the  chancery  suit.  Nothard  v. 
Proctor,  1  Ch.  D.  4  ;  45  L.  J.,  Ch.  302  ;  33  L.  T. 
709  ;  24  W.  R.  34— C.  A. 

An  action  was  commenced  in  the  court  of  one 
of  the  vice-chancellors  for  the  administration  of 
the  estate  of  a  testator,  against  the  administrator 
with  the  will  annexed.  The  administrator,  being 
interested  inthat  capacity  in  the  estate  of  another 
testator,  commenced  an  action  for  the  administra- 
tion of  his  estate  in  the  court  of  a  different  vice- 
chancellor,  and  then  became  bankrupt.  The 
plaintiff  in  the  first  suit  moved  in  that  suit  that 
a  receiver  of  the  estate  might  be  appointed,  and 
that  the  plaintiff  might  be  permitted  to  prosecute 
the  second  action  in  the  name  of  the  adminis- 
trator : — Held,  that  the  plaintiff  was  entitled  to 
the  order  asked  for,  and  that  it  was  properly 
made  in  the  court  to  which  the  first  action  was 
attached.  In  such  a  case  it  is  not  the  modem 
practice  to  permit  the  receiver  to  carry  on  an 
action  in  the  name  of  a  bankrupt  executor  or 
administrator.  Hopkins,  In  re,  Dowd  v.  Hawtin, 
19  Ch.  D.  61  ;  30  W.  R.  601— C.  A. 

In  a  creditor's  action  for  the  administration  of 
a  testator's  real  and  personal  estate,  which  was 
commenced  in  a  district  registry,  it  was  held, 
that  the  court  had  jurisdiction  to  appoint  a 
receiver.  Capper,  In  re,  Robertson  v.  Capper,  26 
W.  R.  434. 

For  Porpose  of  obtaining  Ezeontion  against 
Equitable  Interests.] — In  an  action  brought  by 
judgment  creditors  claiming  a  declaration  that 
they  were  entitled  to  a  charge  upon  the  property 
of  the  debtor,  and  for  a  receiver  and  an  injunc- 
tion, they  had  sued  out  an  elegit  against  the 
debtor's  lands,  but  were  unable  to  obtain  delivery 


by  the  sheriff  by  reason  of  the  legal  estate  being 
outstanding,  the  debtor  being  only  entitled  to  an 
equity  of  redemption  therein  : — Held,  that  any 
equitable  rights  which  judgment  creditors  had 
previously  to  27  &  28  Vict.  c.  112,  were  not 
affected  or  taken  away  by  that  act  or  by  the 
Judicature  Act,  1873 ;  and  that  the  plaintiffs 
were  entitled  to  have,*  before  decree,  a  receiver 
appointed  for  the  protection  of  the  property 
available  to  answer  their  judgment.  An^lo- 
Italian  Bank  v.  Bavies,  9  Ch.  D.  275  ;  47  L.  J., 
Ch.  833  ;  39  L.  T.  244  ;  27  W.  R.  3— C.  A. 

Plaintiff  in  an  action,  which  had  been  followed 
by  a  cross  action,  obtained  an  order  in  both 
actions  that  his  costs  of  the  cross  action  should 
be  paid  by  the  defendant  in  the  action,  a  mar- 
ried woman,  entitled  for  life,  for  her  separate 
use,  to  the  dividends  of  a  sum  of  stock,  standing 
in  the  names  of  trustees,  who  were  not  parties  to 
either  action.  Plaintiff  had  eudeavoured  to  ob- 
tain a  sequestration,  but  failed  from  not  being 
able  to  find  the  defendant's  address,  so  as  to 
serve  the  subpoena  for  costs.  He  then  moved  the 
court  for  a  receiver,  under  s.  25,  sub-s.  8,  of  the 
Judicature  Act,  1873.  After  service  of  the  notice 
of  motion,  but  before  the  motion  was  heard,  the 
defendant  made  an  affidavit,  in  which  her  address 
was  set  forth : — Held,  that  the  principle  of 
Anglo-Italian  Bank  v.  Bavies  (jsupra)  applied, 
and  that  the  plaintiff  was  entitled  to  a  receiver. 
Bryayit  v.  Bull,  Bull  v.  Bryant,  10  Ch.  D.  153  ; 
48  L.  J.,  Ch.  325  ;  39  L.  T.  470  ;  27  W.  R.  246. 

So  long  as  the  final  judgment  in  an  action  re- 
mains unsatisfied,  the  action  is  a  "cause  or 
matter  pending "  within  the  meaning  of  s.  24, 
sub-s.  7,  of  the  Judicature  Act,  1873,  and  con- 
sequently, in  an  action  by  a  creditor  against 
a  debtor  in  which  the  plaintiff  has  obtained  final 
judgment,  the  court  has  power,  under  that  sub- 
section, in  order  to  satisfy  the  judgment,  to  grant 
equitable  execution  against  the  defendant  by 
appointing  a  receiver  upon  motion  in  that  action, 
although  the  writ  may  not  have  been  indorsed 
with  a  claim  for  a  receiver ;  it  being  unnecessary 
in  such  case  to  bring  another  action  for  the  pur- 
pose. Sait  V.  Cooper,  16  Ch.  D.  544  ;  50  L.  J., 
Ch.  529  ;  43  L.  T.  682  ;  29  W.  R.  553— C.  A. 

M.,  a  married  woman,  by  her  next  friend, 
applied  to  tax  the  bill  of  costs  of  her  solicitor,  in- 
curred in  a  suit  relating  to  her  separate  estate. 
After  the  taxing-master's  certificate  had  been 
filed,  an  order  was  made,  on  the  application  of 
the  solicitor,  directing  an  inquiry  of  what  M.'s 
separate  estate  consisted  at  the  date  of  the  filing 
of  the  certificate,  capable  of  being  reached  by  the 
judgment  and  execution  of  the  court,  and  ap- 
pointing a  person  to  receive  it  until  the  amount 
found  due  on  taxation  was  paid  : — Held,  that 
this  order  was  proper,  and  that  it  was  not  neces- 
sary to  take  separate  proceedings  by  action  to 
enforce  the  demand  against  the  separate  estate. 
Peac^  and  Waller,  In  re,  24  Ch.  D.  405  ;  31  W.  R. 
899— C.  A. 

A  judgment  debtor  was  entitled  for  his  life  to 
the  income  arising  from  a  fund  vested  in  trustees, 
payable  half-yearly  in  February  and  August. 
Upon  application  by  the  judgment  creditor  in 
November  for  a  garnishee  order,  it  appeared 
that  the  August  instalment  had  been  paid : — 
Held,  that  the  money  could  not  be  attached,  but 
semble,  that  the  proper  course  for  the  judgment 
creditor  to  adopt  was  to  apply  for  the  appoint- 
ment of  a  receiver  under  the  practice  in  the 
Chancery  Division.     Webb  v^  Stewton,  11  Q.  B. 
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D.  518  ;   52  L.  J.,  Q.  B.  684  ;   49  L.  T.  432— 
C.A. 


After  Writ  of  Elegit  sued  out.]— A  judg- 


ment creditor  who  has  sued  out  an  elegit,  and 
obtained  a  return  from  the  sheriff  that  the  debtor 
was  entitled  to  a  life  estate  in  realty,  and 
registered  the  writ,  may  file  a  bill  for  a  receiver 
of  that  estate.  TUlett  v.  Pearson,  43  L.  J., 
Ch.  93  ;  22  W.  R.  209. 

A  judgment  creditor  of  a  railway  company  to 
whom  the  company's  land  (including  the  line) 
has  been  delivered  under  an  elegit,  is  entitled  to 
a  receiver  of  the  tolls  and  earnings,  anti  is  not 
accountable  as  a  mortgagee  in  possession,  if  he 
has  not  obtained  beneficisU  possession.  Khvgtton 
y,Cowbridge  Railway  Company ,  41  L.  J.,  Ch.  152. 

A  judgment  creditor  who  has  sued  out  an 
elegit,  but  is  unable  to  obtain  delivery  by  the 
sheriff  of  the  debtor's  lands  by  reason  of  the 
legal  estate  being  outstanding  and  the  existence 
of  prior  incumbrances,  is  not  bound  to  redeem 
such  prior  incumbrances,  but  may  obtain  a  de- 
cree for  the  appointment  of  a  receiver  and  a  sale 
in  a  suit  to  which  the  debtor  and  subsequent  in- 
cumbrancers only  are  parties.  WelU  v.  Kilpin^ 
18  L.  R.,  Eq.  298  ;  44  L.  J.,  Ch.  184  ;  22  W.  R. 
675. 

A  creditor  who  had  recovered  judgment  in  an 
action  sued  out  a  writ  of  elegit,  to  which  writ 
the  sheriff  returned  that  there  were  no  goods  or 
lands  of  the  debtor  which  he  could  deliver.  It 
appearing,  however,  that  the  debtor  was  entitled 
to  an  equity  of  redemption  of  certain  land,  the 
creditor,  without  commencing  any  fresh  action 
for  the  purpose,  made  an  application  to  a  judge 
at  chambers  for  the  appointment  of  a  receiver  : 
— Held,  that  such  application  was  rightly  made 
in  the  original  action,  and  that  it  was  unneces- 
sary to  commence  a  new  action  for  the  purpose. 
Smith  V.  Cornell,  6  Q.  B.  D.  75  ;  60  L.  J.,  Q.  B. 
38  ;  43  L.  T.  528  ;  29  W.  R.  227— C.  A. 

Effect  of  Order  appointing  Beoeiver.] — The 
appointment  of  a  receiver  of  the  rents  of 
land  at  the  instance  of  a  judgment  creditor, 
though-  conditional  upon  the  receiver's  giving 
security,  operates  as  an  immediate  delivery  of 
the  land  in  execution.  When  the  security  is 
afterwards  given  the  order  relates  back  to  the 
date  when  it  was  made.  Etans,  Ex  parte,  Wat- 
kins,  In  re,  13  Ch.  D.  252 ;  49  L.  J.,  Bk.  7 ; 
41  L.  T.  665  ;  28  W.  R.  127— C.  A. 

Partnerthip  Action.] — In  an  action  between 
partners,  the  writ  filed  in  which  claimed — (1)  an 
injunction  to  restrain  the  defendant  from  draw- 
ing out  of  the  partnership  funds  more  than  the 
amount  stipulated  in  the  articles  by  way  of  sub- 
sistence money  ;  (2)  a  receiver ;  and  (3)  an  ac- 
count ;  but  did  not  claim  a  dissolution  of  partner- 
ship : — Held,  on  an  interim  motion  for  a  receiver, 
that  the  court  could  appoint  a  receiver,  not  being 
also  a  manager  of  the  partnership  business, 
although  a  dissolution  was  not  claimed.  Medwin 
V.  Dlteham,  47  L.  T.  260. 

Aetnal  Pendeney  of  Litigation.] — When  the 
result  of  a  suit  in  the  Probate  Court  to  set  aside 
a  will  had  been,  in  effect,  to  put  the  property 
comprised  therein  in  such  a  position  that  no  per- 
son had  a  legal  right  to  deal  with  it,  and  litigation 
was  impending  in  the  same  court,  as  to  who  ought 
to  be  the  legal  personal  representative  of  the  tes- 


tator, a  caveat  having  been  also  entered  : — Held, 
that  although  there  was  no  litigation  actuaUy 
pending,  yet,  under  the  circumstanoen,  the  oooit 
had  jurisdiction  to  make  an  order  for  the  appoint- 
ment of  a  receiver.  Grimston  v.  l%mms,  22  L.  T. 
292  ;  18  W.  R.  724. 

The  appointment  of  a  receiver  in  such  a  salt 
is  a  matter  entirely  within  the  discretion  of 
the  court.     Orimston  v.  Tim,ms,  18  W.  R.  781, 

By  Ezeentor  against  Heir  of  Testator.] — The 
defendant  as  heir-at-law  of  a  testator  entered  a 
caveat  against  the  grant  of  probate  of  the  will, 
and  also  forcibly  took  possession  of  part  of  the 
testator's  real  estate.  No  further  proceedings 
were  taken  in  the  Probate  Court  beyond  entering 
the  caveat.  Upon  a  motion  by  the  executor  of 
the  will  for  a  receiver  of  all  the  real  and  personal 
estate  : — Held,  that  the  court  had  jurisdiction  to 
appoint  a  receiver  of  the  real  estate  (except  that 
part  in  the  possession  of  the  defendant)  as  well 
as  of  the  personal  estate.  Parkins  v.  Seddans, 
16  L.  R.,  Bq.  34 ;  42  L,  J.,  Ch.  470  ;  28  L.  T. 
363  ;  21  W.  R.  538. 

To  keep  Business  going.] — In  a  suit  by  a  pur- 
chaser of  a  coal  mine  to  rescind  the  contract  on 
the  ground  of  fraudulent  misrepresentations,  it 
being  essential  that  the  mine  should  be  kept  in 
a  going  state,  the  court,  upon  the  application  of 
the  purchaser,  who  was  in  possession  of  the 
colliery,  appointed  a  receiver  and  manager  until 
the  hearing.  Oibbs  v.  David,  20  L.  R.,  Eq.  373  ; 
44  L.  J„  Ch.  770  ;  33  L.  T.  298. 

The  existence  of  disputes  between  different 
members  of  the  governing  body  of  a  company 
which  prevents  its  af&iirs  being  carried  on  pro> 
perly,  is  a  ground  for  the  intervention  of  the 
court  by  injunction  and  receiver  to  protect  the 
property  of  the  company,  but  the  interference 
of  the  court  will  be  continued  only  until  a 
governing  body  is  duly  appointed.  Fcatherstone 
V.  Cooke,  Trade  Auxiliary  Company  v.  Viekers, 
16  L.  R.,  Eq.  298. 

Eflbot  of  Statutory  Provisions.  1 — The  commis- 
sioners appointed  under  a  local  act  were  em- 
powered to  raise  money  upon  the  security  of  the 
rates  for  the  purposes  of  local  improvements. 
Of  the  money  so  borrowed  the  sum  of  lOOZ.  at 
the  least  in  every  year  was  to  be  repaid  to  such 
of  the  mortgagees  as  should  be  selected  by  ballot. 
The  interest  upon  the  mortgage  was  duly  paid, 
and  annual  instalments  were  paid  in  the  pre- 
scribed manner,  though  not  witn  complete  regu- 
larity. The  mortgagees  gave  notice  to  the 
commissioners,  requiring  them  to  pay  off  their 
mortgage  (8002.)  in  six  months.  The  commis- 
sioners refused  to  do  so,  whereupon  the  mort- 
gagees filed  a  bill  to  establish  their  right  to  be 
paid  off,  and  for  a  receiver  of  the  rates  : — Held, 
that  they  had  no  right  to  have  their  mortgage 
debt  paid  off,  except  under  the  provisions  of  the 
act,  and  that  the  court  had  no  jurisdiction  to- 
appoint  a  receiver  of  the  rates.  PrestanT,  Great 
Tarmonth  (Mayor'),  7  L.  R.,  Ch.  666  ;  41  L.  J., 
Ch,  760  ;  27  L.  T.  87 ;  20  W.  R.  876. 


iii.  }Vhen  Application  made. 

Before  Seryice  of  Writ] — ^When  bankruptcy, 
and  consequent  loss  to  a  trust  estate,  is  expected, 
a  receiver  may  be  appointed  before  the  service  of 
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the  writ  in>n  action.    JT.,  In  re,  H,  v.  H,,\ 
Ch.  D.  276  ;  45  L.  J.,  Oh.  749 ;  24  W.  R.  317. 

On  Ez  parte  Application.] — A  manager  and 
receiver  appointed,  on  a  motion  ex  parte,  to 
cany  on  the  business  of  an  intestate  before 
js^rant  of  letters  of  administration  had  been  ob- 
tained. Blackett  V.  JBlackett,  24  L.  T.  276  ;  19 
W.  R.  559. 

When  a  defendant  had  disappeared  after  fail- 
ing to  arrange  with  his  creditors  in  bankruptcy, 
and  a  bill  was  filed  by  the  plaintifEs  as  equit- 
able mortgagees,  service  of  which  could  not  be 
effected,  the  court  appointed  a  receiver  of  the 
mortgaged  property  on  an  ex  parte  motion. 
London  and  Smith-  Western  Bank  v.  Facey,  24 
L.  T.  126  ;  19  W.  R.  676. 

Interlobutory  Application.]  —  Receiver  and 
manager  of  the  property  of  a  limited  mining 
company  appointed  on  an  interlocutory  appli- 
cation. Peek  V.  TriiMaran  Coal,  Iron,  and  Steel 
Company,  2  Ch.  D.  115 ;  45  L.  J.,  Ch.  281 )  24 
W.  R.  361. 

On  Kotion  for  Judgment.] — The  court  has 
jurisdiction  on  motion  for  judgment  to  appoint 
a  receiver.  Capper,  In  re,  RoherUon  v.  Capper, 
26  W.  R.  434. 

After  Final  Judgment — ^Whether  new  Action 
Hecessary — "Cause  or  Katter  Pending.**] — So 
long  as  the  final  judgment  in  an  action  remains 
unsatisfied,  the  action  is  a  "cause  or  matter 
pending"  within  the  meaning  of  s.  24,  sub-s.  7. 
of  the  Judicature  Act,  1873,  and  consequently, 
in  an  action  by  a  creditor  against  a  debtor 
in  which  the  plaintiff  has  obtained  final 
judgment,  the  court  has  power,  under  that  sub- 
section, in  order  to  satisfy  the  judgment,  to 
f^nint  equitable  execution  against  the  defen- 
dant by  appointing  a  receiver  upon  motion  in 
that  action,  although  the  writ  may  not  have 
been  indorsed  with  a  claim  for  a  receiver ;  it 
being  unnecessary  in  such  case  to  bring  another 
action  for  the  purpose.  SaZt  v.  Cooper,  16  Ch. 
D.  644  ;  60  L.  J.,  Ch.  529 ;  43  L.  T.  682 ;  29 
W.  R.  553 — C.  A.  See  also  PeM.ce  and  Waller, 
In  re,  24  Ch.  D.  405  ;  31  W.  R.  899— C.  A. 

After  Elegit  returned.]— A  creditor  who  had 
recovered  judgment  in  an  action  sued  out  a  writ 
of  elegit,  to  which  writ  the  sheriff  returned  that 
there  were  no  goods  or  lands  of  the  debtor  which 
he  could  deliver.  It  appearing,  however,  that 
the  debtor  was  entitled  to  an  equity  of  redemp- 
tion of  certain  land,  the  creditor,  without  com- 
mencing any  fresh  action  for  the  purpose,  made 
an  application  to  a  judgp  at  chambers  for  the 
appointment  of  a  receiver : — Held,  that  such 
application  was  rightly  made  in  the  original 
action,  and  that  it  was  unnecessary  to  commence 
a  new  action  for  the  purpose.  Smith  v.  Cowell, 
6  Q.  B.  D.  75  ;  50  L.  J.,  Q.  B.  38 ;  43  L.  T.  528 ; 
29  W.  R.  227— C.  A. 

** Interlocutory  Order."] — The  words  "inter- 
locutory order"  in  s.  25,  sub-s.  8  of  the  Judica- 
ture Act,  1873,  are  not  confined  in  their  mean- 
ing to  an  order  made  between  writ  and  final 
judgrment,  but  mean  an  order  other  than  final 
judgment  in  an  action,  whether  such  order  be 
made  before  judgment  or  after.    lb. 


iv.  Who  appointed  Receiver, 


On  the  application  of  an  unpaid  vendor  of  the 
property  of  a  company  in  voluntary  liquidation, 
and  unable  from  insolvency  to  carry  on  its  worJcs, 
the  vendor  was  appointed  receiver  without  secu- 
rity or  salary.  Boyle  v.  Bet  tics  Llantwit  CoU 
liery  Company,  2  Ch.  D.  726  ;  45  L.  J.,  Ch.  748  ; 
34  L.  T.  844. 

In  an  action  to  enforce  specific  performance 
of  an  agreement  the  court  appointed  the  plain- 
tiff receiver,  he  undertaking  to  deal  witn  the 
property  only  under  the  direction  of  the  court 
and  to  abide  by  any  order  the  court  might  make. 
Taylor  v.  Eckertley,  2  Ch.  D.  302  ;  45  L.  J.,  Ch. 
527  ;  34  L.  T.  637  ;  24  W.  R.  450— C.A.  S,  P., 
Uyde  V.  Warden,  1  Ex.  D.  309 ;  25  W.  R.  65— 
C.A. 

The  plaintiff,  who  had  obtained  judgment 
against  the  defendants,  husband  and  wife,  was 
upon  his  application  ex  parte  appointed  receiver 
of  the  income  of*  the*  wife's  reversionary  in- 
terest under  a  will.  Fuggle  v.  Bland,  11  Q.  B. 
D.711. 

Pending  the  winding  up  of  the  business  of  a 
partnership,  which  had  become  dissolved  by  the 
death  of  one  of  the  partners,  it  is*  a  ground  for 
appointing  a  receiver  and  manager,  and  for  not 
appointing  the  surviving  partner  to  the  office, 
that  the  latter  has,  while  carrying  on  the  busi- 
ness after  his  partner's  death,  so  acted  as  to ' 
diminish  the  value  of  the  assets  by  transferring 
to  a  new  business  to  be  carried  on  by  himself, 
the  benefit  of  the  custom  and  goodwill  of  the 
business.  Young  v.  Buckett,  51  L.  J.,  Ch,  504  ; 
46  L.  T.  266  ;  30  W.  R.  611. 

A.,  who  was  a  member  of  a  firm  of  solicitors, 
was  appointed  executor  of  a  will,  probate  of 
which  was  contested.  Immediately  after  the 
testator's  death  A.  commenced  against  his  widow 
an  action  in  the  Chancery  Division  to  administer 
his  estate,  the  writ  in  which  was  by  leave  of  the 
court  amended  by  asking  for  a  receiver  pending 
the  litigation  in  the  Probate  Division.  A.'s  firm 
appeared  for  both  the  plaintiff  and  defendant  in 
the  chancery  action,  and  an  order  was  made  ap- 
pointing A.  to  be  receiver  of  the  personal  estate 
until  the  decision  of  the  probate  action,  and 
also  to  receive  the  rents  of  the  real  estate,  the 
only  security  ordered  being  the  payment  of 
2,000Z.  into  court,  though  the  rents  were  about 
3,500/.  per  annum.  The  widow  afterwards  ob- 
tained an  order  to  change  her  solicitors,  and 
moved  to  discharge  A.  from  being  receiver.  She 
denied  having  given  the  firm  any  authority  to 
appear  for  her,  and  it  was  established,  at  all 
events,  beyond  doubt  that  she  had  never  sanc- 
tioned the  appointment  of  A.  as  receiver: — 
Held,  by  the  Court  of  Appeal,  that  the  appoint- 
ment of  A.  as  receiver  was  improper,  for  that 
the  appointment  of  a  member  of  the  firm  of  the 
plaintiff's  solicitors  to  be  receiver  makes  it  im- 
possible to  secure  the  proper  checking  of  the 
receiver's  accounts,  and  that  a  party  to  the 
action  ought  not,  except  in  an  extreme  case,  to 
be  appointed  a  receiver  without  the  assent  of 
the  other  party.  A.  was  accordingly  discharged 
from  being  receiver  and  ordered  to  pay  the  costs 
both  in  the  Appeal  Court  and  in  the  court  below. 
Lloyd,  In  re,  Allen  v.  Lloyd,  12  Ch.  D.  447  ;  41 
L.  T.  171 ;  28  W.  R.  8— C.  A. 

V.  Practice, 
Security.] — The  security  of  a  guarantee  society 
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may  be  taken  in  cases  of  receiveiship.  Colmore 
V.  Xorth,  42  L.  J.,  Ch.  4 ;  27  L.  T.  406 ;  21 
W.  R.  43. 

The  security  of  a  guarantee  society  may  be 
taken  in  the  case  of  a  receiver  in  a  probate 
action.  Carpenter  v.  Solicitor  to  the  Ih-caitury, 
Stokes,  In  good*  of,  7  P.  D.  235  ;  51  L.  J.,  P.  91  ; 
46  L.  T.  821 ;  31  W.  R.  108  ;  46  J.  P.  663. 

An  order  was  made  at  the  suit  of  an  equitable 
mortgagee  "  liiat  C.  E.  M.,  upon  his  giving  secu- 
rity, be  appointed  receiver"  of  certain  chattels 
comprised  in  the  security.  After  this  order,  but 
before  security  had  been  given,  an  execution 
creditor  of  the  mortgagor  took  the  chattels  in 
execution : — Held,  that  the  receiver  was  not 
constituted  receiver  till  he  had  given  security, 
and  that  the  taking  the  chattels  in  execution 
was  not  a  contempt  of  court.  Edwards  v. 
Edwards,  1  Ch.  D.  291  ;  45  L.  J.,  Ch.  391  ;  34 
L.  T.  472 ;  24  W.  R.  713— C.  A.  Reversing  1 
Ch.  D.  454  ;  33  L.  T.  633  ;  24  W.  R.  201. 

Surety — Ck^xnmencement  of  Liability.] — A  re- 
ceiver is  liable  to  account  as  such  for  all  moneys 
coming  to  his  hands  in  that  capacity  at  any 
time,  whether  before  or  after  the  date  of  the 
perfecting  of'  his  security.  A  surety  who  has 
undertaken  to  account  for  what  the  receiver 
**  should  receive  and  become  liable  to  pay  as 
such  receiver,"  is  liable  to  account  for  all  such 
moneys  as  above  mentioned.  The  principle  that 
the  appointment  of  a  receiver  is  merely  con- 
ditional until  his  security  is  perfected,  applies 
only  to  cases  where  the  question  is  as  to  his  title 
as  against  third  parties.  It  has  no  application 
where  the  question  is  as  to  his  own  liability,  or 
that  of  his  sureties,  in  respect  of  moneys  received 
and  expended  by  him  as  receiver.  Smart  v. 
Flood,  49  L.  T.  467. 

Kotion  by  Stranger  for  Payment  of  Koney 
by  EeeelTer.] — ^A  person  who  is  not  a  party  to 
an  action  is  not  entitled  to  apply  by  motion  for 
payment  of  money  to  him  by  a  receiver  ap- 
pointed in  the  action,  even  though  his  claim  is 
made  in  respect  of  a  debt  properly  payable  out 
of  the  funds  in  the  receiver's  hands.  Brockle- 
bank  V.  East  London  Railway  Company,  12 
Ch.  D.  839  ;  48  L.  J.,  Ch.  729  ;  41  L.  T.  205  ;  28 
W.  R.  30. 

Attachment  of  Voney  in  Handf  of.] — A  re- 
ceiver who  had  been  appointed  in  an  administra- 
tion action  and  ordered  to  pay  to  a  legatee  a 
sum  quarterly  out  of  moneys  in  or  coming  to  his 
hands,  was,  on  the  application  of  creditors  who 
had  in  an  action  in  a  common-law  division  ob- 
tained a  judgment  against  the  legatee,  ordered, 
under  Rules  of  Court,  1875,  Ord.  XLV.,  to  pay 
them  their  debt  and  costs.  Cowatis^  Estate,  In 
re.  Rapier  v.  Wright,  14  Ch.  D.  638 ;  49  L.  J., 
Ch.  402  ;  42  L.  T.  866  ;  28  W.  R.  827, 

Powers  and  Anthority  of.] — A  receiver  in 
chancery  has  a  right,  without  any  authority  or 
direction  from  the  Court  of  Chancery,  to  issue  a 
debtor  summons  to  compel  payment  of  a  debt 
due  to  him  in  his  character  of  receiver.  Harris, 
Ex  parte,  Lewis,  In  re,  2  Ch.  D.  423  ;  45  L.  J., 
Bk.  71 ;  34  L.  T.  261  ;  24  W.  R.  851. 

Where  a  receiver  in  a  cause,  without  obtain- 
ing leave  from  the  court,  proved  against  the 
estate  of  a  bankrupt  legatee,  who  was  a  debtor 
to  the  estate : — Held,  that  the  receiver  must  be 


treated  for  this  purpose  as  having  authority,  and 
that  the  effect  of  the  proof  was  to  dischaige  the 
debt  and  entitle  the  bankrupt  whose  bankruptcy 
had  been  annulled  to  his  legacy.  Armstrong  v. 
Armstrong,  12  L.  R.,  Bq.  614. 

Dlreetions  —  Beforence    to  Segietrar.] — An 

application  being  made  by  the  receiver  of  real 
estate,  appointed  by  order  of  the  court,  for 
general  directions  as  to  letting  and  manage- 
ment of  the  estate  of  the  deceased,  and  for 
leave  to  grant  leases  for  the  term  of  three  years, 
the  court  ordered  the  matter  to  be  referred  to 
the  registrar  for  his  report.  Neale  v.  BaUy,  23 
W.  R.  418. 

Order  for  Pajrment  of  Debts  to.] — Upon  an 
application  of  the  receiver  in  a  cause  supported 
by  an  affidavit  founded  on  information  and 
belief  only,  the  court  ordered  a  defendant,  who 
had  obtained  payment  of  certain  debts  adversely 
to  the  receiver,  within  one  week  to  make  an 
affidavit  of  the  amounts  as  received  by  him, 
and  to  pay  the  same  to  the  receiver,  or  in 
default  to  be  committed.  Parker  v.  Pocock,  30 
L.  T.  458. 

Defianlt.] — Where  a  receiver  makes  default  in 
payment  of  a  balance  due  from  him,  payment 
may  be  enforced  by  committal.  Bell,  In  re, 
Foster  v.  Bell,  9  L.  R.,  Eq.  172  ;  21  L.  T.  781  : 
18  W.  R.  369. 

Koney  due  firom,  ii  a  Debt  of  Beeord.  J — Money 
not  accounted  for  and  due  from  a  receiver  under 
the  court  is,  by  his  recognizance,  made  a  debt  of 
record,  although  the  balance  due  has  not  been 
ascertained.  Seagram  v.  Tuck,  18  Ch.  D. 
296  ;  50  L.  J.,  Ch.  672  ;  44  L.  T.  800  ;  29  W.  R. 
784. 

Statnte  of  Limitationi  no  Defenoe.] — ^The 

receiver  is  a  trustee  of  such  money  for  the  persons 
entitled  thereto,  and  cannot,  as  against  them, 
avail  himself  of  the  Statute  of  Limitations, 
although  his  final  accounts  have  been  passed  and 
the  recognizances  vacated.    Ih, 

Salary.] — ^A  trustee  appointed  upon  his  own 
undertaking  in  a  suit  to  act  as  receiver  of  the 
trust  property  is  not  under  ordinary  circom* 
stances  entitled  to  a  salary  as  receiver.  Pilking- 
tan  V.  Baker,  British  Mutual  Investment  Com-^ 
pany  v.  Pilkington,  24  W.  R.  234. 

Liability  of  Inspeotors.] — When  a  receiver  is 
appointed  under  an  ordinary  inspectorship  deed, 
the  inspectors,  though  they  appoint  and  may 
remove  him,  are  not  responsible  for  his  defaiUt, 
as  if  he  were  their  agent.  Hohson  v.  Jones,  9 
L.  R.,  Bq.  456  ;  39  L.  J.,  Oh.  245  ;  22  L.  T.  143  ; 
18  W.  R.  477. 

Diioharge.] — A  father,  who  died  in  1844,  de- 
vised to  trustees  a  moiety  of  his  real  estates  upon 
trusts  for  his  son  for  life,  with  remainder  to  his 
grandson  for  life  and  his  sons  in  tail,  and  to  pay 
all  his  debts  and  such  sums  of  money  as  he  should 
owe  at  the  time  of  his  death,  whether  by  way  of 
mortgage,  bond,  or  otherwise,  including  8,000/. 
char^ad  upon  the  estates,  and  he  directed  that  the 
rents  and  profits  of  the  estates  should  be  received 
by  the  trustees  and  be  applied  in  liquidation  of 
the  debts  until  the  whole,  including  the  8,00(M.| 
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should  be  paid ;  that  no  person  to  whom  any 
estate  for  Ufe  or  in  tail  was  limited  should  be 
entitled  to  the  rents  and  profits  until  the  estates 
were  totally  disincumbered  and  clear  of  debts  ; 
and  that  the  trustees  should  invest  the  moneys 
which  might  come  to  their  hands  upon  good 
security  at  interest  until  the  same  snould  be 
applied  in  payments  under  the  trusts.  A  receiver 
had  been  appointed.  The  whole  of  the  debts 
had  been  paid  excepting  the  J8,000/.,  by  sales  of 
parts  of  the  estates  under  orders  of  the  court,  and 
there  was  an  accumulation  fund  in  court  suffi- 
cient to  pay  the  8,000/. : — Held,  that  the  receiver 
must  be  discharged,  and  the  tenant  for  life  be  let 
into  possession  of  the  estates.  Tewart  v.  Lawson, 
18  L.  R.,  Eq.  490. 

A  receiver,  who  had  been  wrongfully  appointed 
over  property  belonging  to  a  person  not  a  party 
to  the  cause,  discharged,  notwithstanding  the 
abatement  of  the  suit  by  the  death  of  the  sole 
defendant.  Lavender  v.  Lavender^  9  Ir.  B.,  Eq. 
593. 

Costs.] — ^A  motion  for  a  receiver  made  by  a 
plaintiff  in  a  partnership  suit  was  ordered  to 
stand  over  till  the  hearing  of  the  cause,  and  no 
order  was  made  as  to  the  costs  of  the  motion. 
Afterwards  th6  common  order  was  made  for  dis- 
missing the  bill  for  want  of  prosecution : — Held, 
that  the  defendant's  costs  of  the  motion  must  be 
allowed  him  as  costs  in  the  cause.  Corcoran  v. 
Witt,  13  L.  R.,  Eq.  63 ;  41  L.  J.,  Ch.  67 ;  25 
L.  T.  653. 

When  a  will  had  been  proved  and  afterwards 
impeached  and  declared  void,  the  executors  con- 
demned in  costs,  and  a  suit  instituted  for  a  re- 
ceiver pendente  lite  which  had  failed,  a  motion 
to  make  the  executors  pay  the  costs  of  the  suit 
for  the  receiver  was  refused.  Grimnton  v.  Timnu, 
22  L.  T.  646  ;  18  W.  R.  747. 

9.  Stop  Obdebs. 

E£foct  of] — The  assignee  of  a  fand  in  court, 
whether  in  bankruptcy  or  otherwise,  must  obtain 
a  stop  order  to  perfect  his  title ;  therefore  an 
assignee  for  value  who  obtained  a  stop  order, 
although  not  until  after  the  bankruptcy  of  the 
assignor,  had  priority  over  the  assignee  in  bank- 
ruptcy, who  had  omitted  to  obtain  a  stop  order. 
Stuart  V.  Coekrell,  8  L.  R.,  Eq.  607  ;  39  L.  J., 
Ch.  127. 

The  priority  of  incumbrancers  on  a  fund  in 
court  is  determined  by  the  dates  of  their  stop 
orders ;  and  in  ascertaining  this  priority,  the 
court  will  disregard  all  divisions  of  time  less  than 
a  day,  and  allow  all  incumbrancers  who  obtain 
stop  orders  the  same  day  to  rank  pari  passu. 
BawltTUt,  In  re,  Kent,  Ex  parte,  19  W.  R.  596. 

A  stop  order  on  a  fund  in  court,  however 
general  in  its  terms,  is,  nevertheless,  confined  in 
its  operations  to  the  specific  portion  of  the  fund 
in  respect  of  a  dealing  with  which  the  order  is 
made.  Macleod  v.  Buchannan,  4  De  G.,  J.  &  S. 
265. 

A  purchaser  of  a  reversionary  share  of  a  fund 
in  court  obtained  a  stop  order  extending  in  terms 
to  the  whole  fund,  and  on  a  subsequent  purchase 
of  a  further  reversionary  share  in  the  fund 
obtained  no  further  stop  order.  The  vendor  of 
this  latter  share  subsequently  created  a  charge 
upon  it,  the  holders  of  which,  after  the  rever- 
sionary share  had  fallen  into  possession,  obtained 
A  stop  order  upon  the  interest  of  the  vendor  in 
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the  fund : — Held,  that  the  holders  of  the  charge 
were  entitled  to  priority  over  the  purchasers  in 
respect  of  the  vendor's  share  in  the  fund.    Ih. 

A  first  assignee  of  A.*s  interest  in  a  fund  ob- 
tained a  st(^  order  which  was  subsequent  in  date 
to  a  duly-registered  composition  deed,  by  which 
he  had  assigned  all  his  property  for  the  benefit 
of  his  creditors.  The  trustee  of  the  composition 
deed  also  obtained  a  stop  order  subsequently  to 
that  of  the  first  assignee : — Held,  that  the  first 
stop  order,  although  subsequent  in  date  to  the 
registered  composition  deed,  prevailed  over  it, 
and  entitled  the  first  assignee  to  the  fund.  Bir- 
miTigham  Banking  Company  Official  Liquidators 
V.  CaHer,  20  W.  R.  354. 

How  Obtained.] — ^An  application  for  a  stop 
order  should  be  by  summons  in  chambers,  even 
though  the  mortgagor  does  not  concur.  Walsh 
V.  Wason,  22  W.  R.  676. 

Relief  Aot.] — A  petition  is  the  proper  means 
of  obtaining  a  stop  order  on  a  fund  paid  into 
court  under  the  Trustee  Relief  Act  (10  &  11  Vict, 
c.  96),  where  the  fund  is  over  300Z.,  and  the  ap- 
plication is  the  first  which  has  been  made  in  the 
matter  of  the  fund.  Bay's  Trusts,  In  re,  49 
L.  T.  499. 

Costs.] — ^An  incumbrancer  presented  a  petition 
for  a  stop  order  on  a  fund  in  court ;  he  had  not 
applied  to  the  mortgagor  to  consent  to  one  being 
granted  on  summons  : — Held,  that  he  must  pay 
the  difference  between  the  costs  of  obtaining  a 
stop  order  on  a  summons  at  chambers,  and  the 
costs  of  the  petition.  Wellesley  v.  Momington, 
41  L.  J.,  Ch.  776. 


10.  Pbooeedings  in  Distbict  Reqistby. 

(See  Rules  of  Supreme  Court,  1883,  Ord, 

XXX  K.) 

Appearance  to  Writ  Issued  oat  of] — When  a 
writ  is  issued  out  of  a  district  registry  and  is 
served  without  the  district,  it  is  Imperative  that 
notice  of  appearance  be  sent  to  the  address  for 
service  within  the  district ;  notice  of  appearance 
given  at  the  address  for  service  in  London  is  in- 
sufficient. Smith  V.  Bobbin,  3  Ex.  D.  338  ;  47 
L.  J.,  Ex.  65  ;  37  L.  T.  777  ;  24  W.  R.  59— C.  A. 
Affirming  37  L.  T.  388. 

Power  of  Begistrars— To  open  Aoootmts  and 
Seoeive  Koneys.] — The  Treasury  order  of  the 
Ist  of  April,  1876,  relating  to  the  official  bank- 
ing accounts,  applies  to  fees  and  other  moneys 
collected  by  district  rej^istrars,  and  does  not 
authorize  them  to  open  accounts  and  receive 
moneys  (e.  g.y  on  sale  of  real  estate)  in  chancery 
actions.  Macdonald  v.  Foster,  25  W.  R.  602, 
In  C.  A.,  see  infra, 

To  appoint  Seceiver  and  direot  Accounts.] 

— District  registrars  have  no  power  to  appoint 
receivers,  direct  banking  accounts  to  be  opened, 
and  money  to  be  paid  in  to  those  accounts  ;  nor 
have  they  any  power  to  take  accounts  directed 
by  the  judge  in  actions  commenced  in  the  dis- 
trict r^stries,  unless  the  judgment  specially 
directs  them  so  to  do.  Smith,  In  re,  Hutchinson 
V.  Ward,  6  Ch.  D.  692 ;  36  L.  T.  178  ;  25  W.  R. 

452. 
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.  By  virtue  of  rr.  la  and  4  of  Ord.  XXXV.,  a 
district  registrar  has  power  to  make  an  order  for 
an  account  under  r.  1  of  Ord.  XV.,  and  if  the 
order  so  directs  (but  not  otherwise)  he  can  then 
proceed  to  take  the  account  himself..  Bow&n,  In 
re,  Benyiett  v.  Bowen,  20  Ch.  D.  538 ;  51  L.  J., 
Ch.  825  ;  47  L.  T.  114. 


Form  of  Report.] — In  making  a  report  to 


the  court  under  s.  66  of  the  Judicature  Act, 
1873,  of  the  result  of  an  account  in  an  adminis- 
tration action,  the  district  registrar  ought  to 
adopt  the  form  of  a  chief  clerk's  certificate,  and 
to  state  in  the  report  the  persons  who  were 
present  before  him,  and  the  materials  upon  which 
he  proceeded.    Ih. 


To  direct  AdminiBtration  Account  and 

Inquiries.] — In  the  Liverpool  District  Registry 
an  action  was  commenced  by  a  writ  of  summons 
for  the  administration  of  real  and  personal  estate, 
and  stateaients  of  claim  and  defence  having  been 
filed,  the  action  came  on  for  trial.  The  district 
registrar  issued  an  administration  summons,  and 
made,  by  consent,  a  decree  for  administration  of 
the  real  and  personal  estate,  directing  accounts 
and  inquiries,  and  reserving  further  directions. 
The  accounts  and  inquiries  having  been  prose- 
cuted, on  application  for  directions  as  to  setting 
down  the  action  on  further  consideration  : — 
Held,  that  the  proceedings  in  the  district  regis- 
try were  irregular,  the  district  registrar  having 
no  power  to  make  a  decree,  even  by  consent. 
Irlam  v.  Irlam,  2  Ch.  D.  608  ;  24  W.  R.  292,  949. 

The  action  coming  on  for  trial  as  a  short 
cause : — Held,  that,  having  regard  to  Ord.  XXXV. 
r.  1,  it  is  only  in  default  of  appearance  that  a 
district  registrar  can  make  an  order  under  Ord. 
XV.  r.  1,  and  that  accounts  and  inquiries  cannot 
be  prosecuted  in  a  district  registry,  except  by 
direction  of  the  court  or  the  judge  of  the  divi- 
sion, under  the  Judicature  Act,  1873,  s.  66.     Ih, 

An  application  for  a  decree,  with  liberty  to 
adopt  the  proceedings  in  the  district  registry, 
was  refused,  but  the  usual  administration  decree 
was  made,  with  a  direction  that  the  accounts 
and  inquiries  should  be  taken  and  made  in  the 
district  registry,  and  that  the  sale  of  the  real 
estate  should  take  place  in  London  under  the 
supervision  of  the  judge  in  chambers.    lb. 

Where  an  action  is  intituled  in  the  Chancery 
Division  and  a  district  registry,  the  usual  in- 
quiries may  be  made  in  the  district  registry,  but 
the  application  for  a  sale  should  be  made  in  the 
chambers  of  the  judge  of  the  Chancery  Division 
to  whom  the  action  is  attached.  Sykes  v.  Scho- 
Held,  14  Ch.  D.  629  ;  49  L.  J.,  Ch.  833 ;  42  L.  T. 
822  ;  29  W.  R.  68. 

Directing  Accounts  to  be  taken  in.] — Although 
the  court  has  power  under  the  Juaicature  Act, 
1873,  8.  66,  in  any  action  to  direct  accounts  and 
inquiries  to  be  taken  and  made  in  a  district 
registry,  it  has  no  jurisdiction  to  appoint  a 
receiver  in  such  district  registry  for  the  purposes 
of  the  action.  Walker  v.  Robinson^  34  L.  T.  229  ; 
24  W.  R.  427. 

When  the  accounts  and  inquiries  in  an  action 
for  the  administration  of  an  estate  which  was 
insufficient  to  pay  legacies  in  full  had  been  pro- 
secuted in  a  district  registry,  the  court  allowed 
the  minutes  of  the  order  on  further  consideration 
to  be  altered  by  directing  the  apportionment 
amongst  the  legatees  to  be  made  by  the  district 


registrar  instead  of  by  the  chief  clerk,  Ikijf  v. 
Whittaker,  6  Ch.  D.  734  ;  46  L.  J.,  Ch.  680  ;  36 
L.  T.  683  ;  25  W.  R.  767. 

When  a  decree  in  an  administration  actioii 
directed  the  accounts  to  be  taken  in  a  district 
registry,  and  the  real  estate  to  be  sold  with  tJie 
approbation  of  the  judge,  Hall,  V.-C,  direci-ed 
that  the  sale  should  take  place  in  hia  cbaoibers : 
— Held,  that  although  it  might  have  been  more 
convenient  that  t^e  sale  should  take  place  in  the 
district  registry,  yet  the  place  and  manner  of  the 
sale  was  a  matter  entirely  within  the  discretion 
of  the  judge,  and  the  court  refused  to  interfere 
with  his  exercise  of  such  discretion.  Maedonald 
V.  Foster,  6  Ch.  D.  193  ;  37  L.  T.  296  ;  26  W.  R. 
687— C.  A.     S,  a,  26  W.  R.  602. 

Transfer  from.] — A  plaintiff  commenced  an 
action  in  the  Bradford  District  Registry  for 
administration  of  the  estate  of  a  deceased  party. 
The  statement  of  claim  was  marked  as  delivered 
on  19th  Nov.,  1875,  and  as  assigned  to  the  Chan- 
cery Division,  Bacon,  V.-C.  The  defendant  made 
default,  whereon  the  plaintiff  became  entitled  to 
set  down  the  action  on  motion  for  judgment. 
On  the  plaintiff's  motion  under  Ord.  XXXV. 
r.  13,  Bacon,  V.-C,  ordered  the  cause  to  be 
transferred  to  his  court.  Walker  v.  Robinson^ 
33  L.  T.  779 ;  24  W.  R.  137. 

When  a  plaintiff  is  entitled,  under  Ord.  XXIX. 
r.  10,  to  set  down  on  motion  for  judgment  an 
action  which  has  proceeded  in  a  district  registry, 
the  court  will  not  make  an  order,  under  Ord. 
XXXV.  r.  13,  for  the  removal  of  the  action  to 
London,  but  will  direct  the  papers  and  docu- 
ments to  be  sent  to  London,  and  upon  this  being 
done,  the  action  may  be  set  down  for  trial  with- 
out further  direction  from  the  court.  Birming^ 
ha/nh  Waste  CompaJiy  v.  LajWy  24  W.  R.  292. 


Payment  of  Koney  to  Credit  of  District 
trar.l — ^When  an  action  is  commenced  in  a 
district  registry  and  money  is  ordered  to  be  paid 
by  a  receiver  into  court  to  the  credit  of  the 
action,  it  is  not  a  compliance  "with  that  order  to 
pay  the  money  into  a  bank  "  to  the  credit  of  the 
district  registrar."  That  mode  of  payment  is 
irregular,  and  the  money  will  be  ordered  to  be 
brought  into  court  under  the  Chancery  Funds 
Act  and  Rules.  Finlay  v.  DarU,  12  Ch.  D.  736  ; 
39  L.  T.  662 ;  27  W.  R.  352. 

Trial  of  Chancery  Actions  commenced  in.] — 

Notwithstanding  Ord.  XXXV.  r.  la,  chancery 
actions  commenced  in  district  registries  ought 
to  be  tried  in  London  before  the  judge  of  the 
Chancery  Division  to  whom  they  have  been 
assigned.  Smith ,  In  re,  Hutchiruon  v.  TFarrf, 
6  Ch.  D.  692  ;  36  L.  T.  178  ;  25  W.  R.  452. 

Charging  Order  after  Trial.] — Upon  a  petition 
by  a  solicitor  for  a  charging  order  on  property 
preserved  in  an  action  marked  **  Chancery  Divi- 
sion, Liverpool  District  Registry,  Hall,  V.-C.,*' 
which  had  been  tried  by  a  judge  and  jury  at 
Liverpool : — Held,  that  the  judge  who  had  dealt 
with  the  substantial  part  of  the  case  was  the 
only  judge  who  could  deal  with  the  application. 
Otve?i  V.  Hemhaw,  7  Ch.  D.  385 ;  47  L.  J.,  Ch. 
267  ;  26  W.  R.  188. 

Taxation  of  Costs.] — The  court  will  not,  except 
under  very  special  circumstances,  direct  the  costs 
of  an  action  commenced  in  a  district  registry  to 
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be  taxed  otherwise  than  by  the  taxing  master  in 
London.  Bay  v.  JVkittakery  6  Ch.  D.  734 ;  46 
L.  J.,  Oh.  680  ;  36  L.  T.  683  ;  25  W.  R.  767. 

When  an  administration  decree  directed  ac- 
counts and  inquiries  to  be  taken  in  the  district 
registry  and  ordered  that  upon  the  result  being 
reported  the  action  should  be  heard  in  London 
on  further  consideration,  the  court  refused  to 
allow  the  costs  of  the  action  to  be  taxed  in  the 
district  registry.  Irlam  v.  Irlaniy  2  Ch.  D.  608  ; 
24  W.  R.  949. 

11.  Accounts  and  Inquiries. 

a.  Under  Ord.  XXXIII.  and  Ord.  XV, 

b.  Who  may  be  Compelled  to  Account,  1880. 

c.  Re-opening  Settled  Accounts,  1832. 

d.  Surcharging  and  Falsifying,  1834. 

e.  Practice  as  to  Accounts,  1835. 
/.  Inquiries,  1839. 

g.  Falsifying  Accounts.  — See  Crimiital  Law. 
A.  Reference  of  Matters  of  Account. — See  Aabi- 

TRATION. 

*.  Writ  of  Inquiry. — See  Inquiry  (Writ  op). 

a.  Under  Ord.  XXXIII.  and  Ord.  XV. 

By  Rules  of  Supreme  Court,  1883,  Ord. 
XXXIII.  r.  2,  the  cmirt  or  a  judge  may*  at  any 
stage  of  the  proceedings  in  a  cause  or  matter^ 
direct  any  necessary  inquiries  or  accounts  to  be 
made  or  taketi^  notuxithstandlng  that  it  may 
appear  that  there  is  some  special  or  further 
relief  sought  for  or  some  spe&ial  issue  to  be 
tried,  as  to  which  it  may  be  proper  that  tlie  cause 
or  matter  should  proceed  in  the  ordinary  manner. 

In  what  Cases.] — In  a  suit  to  take  the  accounts 
of  a  partnership  the  defendants  by  their  answer, 
filed  before  the  1st  of  Norember,  1875,  admitted 
the  partnership,  and  that  they  had  not  accounted ; 
and  alleged  that  the  plaintiff  had  not  accounted, 
and  that  monejrs  were  due  from  him  to  them. 
The  plaintiff  joined  issue,  and  moved  under  the 
new  practice,  before  the  hearing,  upon  affidavit 
of  service,  that  the  accounts  of  the  partnership 
dealings  might  be  taken : — Held,  that  he  was 
entitled  to  the  order  under  Ord.  XXXIII.  or  Ord. 
XL,  r.  11,  and  order  made  accordingly.  Tur- 
quand  v.  Wilson,  1  Ch.  D.  85  ;  45  L.  J.,  Ch.  104  ; 
24  W.  R.  56. 

In  an  action  for  an  account  of  rents  and  pro- 
fits, the  defendant  delivered  a  defence  and  a 
counter-claim  to  set  off  money  due  to  him  from 
the  plaintiff  under  an  award.  The  plaintiff  in 
his  reply  simply  joined  issue  generally,  and  the 
defendant  then,  treating  the  counter-claim  as 
admitted,  moved  under  Ord.  XXXIII.  and  Ord. 
XL.  rr.  10  and  11,  for  an  account  of  what  was 
due  to  him  under  it,  or  in  the  alternative  that 
the  reply  might  be  struck  out  or  amended  under 
Ord.  XXVII.  r.  1,  as  tending  to  embarrass,  and 
as  being  a  non-compliance  with  the  Rules  of 
Court  within  Ord.  LIX. : — Held,  that  the  case 
was  not  one  for  an  account  under  Ord.  XXXII  I.  ; 
that  no  order  could  be  made  on  the  counter- 
claim before  the  principal  claim  of  the  plaintiff 
was  dealt  with ;  and  the  alternative  order  was 
refused  on  the  ground  that  a  defendant  could  not 
dictate  to  a  plaintiff  the  nature  of  pleadings. 
Rolfe  V.  Maclaren,  3  Ch.  D.  106  ;  24  W.  R.  816. 

At  what  Stage.] 'The  court  will  not,  after 
the  delivery  of  the  statement  of  defence,  order 


a  reference  to  arbitration  under  the  Common 
Law  Procedure  Act,  1864,  s.  11,  but  it  has  power 
at  any  stage  to  order  an  inquiry  of  fact  to  be 
made  in  chambers,  pursuant  to  Ord.  XXXIII. 
West  London  Dairy  Society  v.  Abbott,  44  L.  T, 
376  ;  29  W.  R.  584. 

Juriidiotioii  of  District  Registrar  to  Order 
Account.] — By  virtue  of  rr.  la  and  4  of  Ord. 
XXXV.,  a  district  registrar  has  power  to  make 
an  order  for  an  account  under  r.  1  of  Ord.  XV., 
and  if  the  order  so  directs  (but  not  otherwise) 
he  can  then  proceed  to  take  the  account  himself 
Bowen,  In  re,  Bennett  v.  Bowen,  20  Ch,  D.  538  ; 
51  L.  J.,  Ch.  825  ;  47  L,  T.  114. 

Form  of  Report.] — In  making  a  report  to 


the  court  under  s.  66  of  the  Judicature  Act,  1873, 
of  the  result  of  an  account  in  an  administration 
action,  the  district  registrar  ought  to  adopt  the 
form  of  a  chief  clerk's  certificate,  and  to  state  in 
the  report  the  persons  who  were  present  before 
him,  and  the  materials  upon  which  he  proceeded. 
lb, 

b.  Who  may  be  OompeUed  to  Acootznt. 

Agent.] — ^A  party  filed  a  bill  against  persons 
who  claimed  various  interests  In  a  fund  then  in 
his  hands,  praying  for  an  account,  and  that  the 
rights  of  such  persons  might  be  ascertained,  and 
for  an  injunction  to  restrain  an  action  which 
had  been  brought  against  him  by  one  of  such 
persons  for  the  recovery  of  the  fund,  to  which 
action  the  plaintiff  had  pleaded  equitable  pleas. 
The  plaintiff  admitted  by  his  bill  that  he  held 
the  fund  as  agent  or  trustee,  and  himself  claimed 
an  interest : — Held,  that  he  was  entitled  to 
maintain  his  bill,  being  in  the  nature  of  a  bill 
of  interpleader,  to  ascertain  his  rights  as  well  as 
those  of  third  parties.  Blyth  v.  Whiffin,  27  L. 
T.  330. 

An  agent  cannot  file  a  bill  against  a  principal, 
or  a  principal  against  an  agent,  for  an  account, 
except  in  the  case  of  complicated  accounts, 
where  there  is  an  insufficient  remedy  at  law.   lb. 

When  a  bill  against  an  agent,  for  an  account, 
alleges  certain  specific  questions  that  have  arisen 
as  the  ground  for  taking  the  account,  and  these 
questions  are  decided  against  the  plaintiff,  the 
bill  will  be  dismissed.  Great  Western  Insur- 
ance Company  of  New  York  v.  Cunliffe,  9  L.  R., 
Ch.  525  ;  43  L.  J„  Ch.  741  ;  31  L.  T.  661. 

When  a  defendant,  who  was  agent  for  trustees 
of  a  trust  estate,  admitted  that  he  was  liable  to 
account,  and  that  he  had  in  his  possession  securi- 
ties belonging  to  the  trust  estate,  the  court  on 
motion  by  the  trustees,  notice  of  which  was 
given  to  the  defendant,  made  an  order  directing 
him  to  account  and  to  hand  over  the  securities. 
Rumiey  v.  Reade,  1  Ch.  D.  643 ;  46  L.  J.,  Ch. 
489  ;  33  L.  T.  803  ;  24  W.  R.  245. 

And  see  also  Pbincipal  ANt>  AGENT. 

Company.] — A  company  was  bound  by  an  act 
incorporating  it,  in  case  the  annual  income  of  a 
board  should  in  any  one  year  fall  below  1,000/., 
to  pay  to  it  such  an  annual  sum  as  should  make 
up  the  deficiency,  such  annual  sum  to  be  paid  in 
preference  to  the  dividends  payable  by  the  com- 
pany to  its  own  proprietors.  No  demand  was 
made  by  the  board  upon  the  company  in  respect 
of  the  deficiency  until  1870,  when  an  applica- 
tion was  made,  and  subsequently  an  action  was 
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brought  by  the  board  against  the  company  for 
an  aggregate  sum  representing  the  deficiencies 
arising  in  the  receipts  of  the  board  from  1847  to 
1858,  during  which  time  dividends  had  been  paid 
by  the  company.  The  company  filed  a  bill 
charging  wilful  default,  and  praying  an  account 
against  the  board  on  that  footing  : — Held,  that 
the  company  was  not  bound  before  declaring  its 
own  dividend  to  inquire  of  the  board  whether 
they  had  any  claim  against  them  in  respect  of 
the  deficient  income,  and  that  the  board  was  de- 
barred by  laches  from  inforcing  any  claim  prior 
to  1858.  And  the  court,  being  satisfied  as  to  the 
wilful  default,  directed  an  account  on  that  foot- 
ing from  1858.  Southampton  Dock  Company  v. 
Southampton  Harbour  and  Pier  Boards  14  L. 
R.,  Eq.  595  ;  26  L.  T.  828. 

Kines,  Trespass  to  —  Taking  Acoovnts.]  — 
See  MiNBS  and  Minerals. 

Partnership.]— iS;?<;  Partnership. 
Principal.]— /S^«  Agent,  mpra. 

Trustee.]— The  estate  of  a  testator  who  died 
in  18.S2  was  distributed  in  1847,  at  the  written 
request  of  the  persons  beneficially  entitled. 
Another  part  of  the  estate,  which  fell  in  in  1852, 
was  distributed  also  at  the  request,  but  not  in 
writing,  of  the  beneficiaries,  and  in  1871  the 
acting  trustee  died.  No  accounts  or  vouchers 
were  forthcoming  from  the  trustees.  A  bill  filed 
in  1872  by  one  of  the  beneficiaries  and  her  hus- 
band against  the  surviving  trustee,  and  the 
representative  of  the  deceased  trustee,  for  ad- 
mmistration,  was  dismissed;  but  owing  to  the 
negligence  of  the  trustees  in  not  keeping  accounts 
and  vouchers,  without  costs.  Payne  v,  Ikens, 
18  L.  R.,  Eq.  356. 

See  aUo  Trust  and  Trustee. 

Lessees.] — ^Land  was  held  under  a  lease  by  a 
person  as  trustee  for  a  number  of  partners,  who 
were  not  incorporated,  but  constituted  an  asso- 
ciation for  mining  purposes  : — Held,  that  the 
Court  of  Chancery  had  jurisdiction  to  decree  an 
account  against  the  association  as  equitable 
lessees  of  the  land.  WriglU  v.  Pitt,  12  L.  R., 
Eq.  408;  40  L.  J.,  Ch.  558  ;  25  L.  T.  13 ;  20 
W.  R.  27. 

By  Tenant  under  4  Anne,  o.  16.]— A.  and  B. 

were,  without  the  knowledge  of  C,  tenants  in 
common  of  land.  C.  had  held  the  land  under  A. 
In  March,  1867,  C.  received  from  B.  notice  to 
quit  at  the  end  of  six  months.  He  did  not  quit, 
but  afterwards  made  an  agreement  with  A.'s 
agent  f6r  the  renewal  of  the  tenancy,  continued 
the  cultivation  of  the  land,  and  paid  the  rent 
under  the  new  lease.  While  C.  was  in  posses- 
sion, B.  demised  the  premises  to  D.,  as  from 
March,  1868,  for  six  months.  In  June,  1868,  D. 
entered  on  the  land,  cut  the  grass,  put  a  lock  on 
the  gate,  carried  away  the  grass,  and  stacked  it  as 
hay  : — Held,  assuming  C.  and  D.  to  be  tenants 
in  common,  that  these  circumstances  did  not 
amount  to  an  ouster  so  as  to  enable  C.  to  main- 
tain trespass  against  his  co-tenant  in  common, 
D.,  nor  to  a  destruction  of  the  common  property 
BO  as  to  enable  C.  to  maintain  trover  for  the 
grass ;  but  that  his  only  remedy  was  under  4 
Anne,  c.  16,  s.  27,  by  a  proceeding  for  an  ac- 


count.  Jariohs  V.  Seward^  6  L.  R.,  H.  L.  464  ;  41 
L.  J.,  C.  P.  221  ;  27  L.  T.  185. 

The  court  refused  to  allow  an  amendment  of 
the  declaration  by  converting  the  action  into  one 
for  an  account  under  that  statute  : — ^Held,  that 
the  refusal  was  right.     Ih 

For  Waste.]- &^  Waste. 

In  other  Cases.] — See  the  respective  Titles. 


o.  Be-opening'  Settled  Aoooiints. 

.When  Ordered.] — ^To  a  bill  for  an  account  it 
is  no  8ufl[icient  deience  to  prove  a  letter  acknow- 
ledging that  every  matter  was  settled  as  to 
monetary  transactions  and  liabilities  up  to  that 
date,  the  defendant  not  proving  any  account  to 
which  the  letter  referred,  although  he  alleged 
that  he  had  rendered  an  account.  Croft  v. 
Graham,  5  Giff.  1. 

The  defence  of  a  settled  account  is  not  suffi- 
cient where  the  account  was  examined  by  an 
adviser  and  approved  of,  not  generally,  but  for 
the  purpose  of  a  mortgage  being  given  for  the 
balance,  which  never  was  given  ;  nor  where  it 
contained  exorbitant  charges  of  interest,  and 
the  adviser  who  approved  gave  evidence  that 
he  did  not  observe  that  the  charge  for  interest 
was  51.  per  cent,  per  month,  not  per  annum. 
lb. 

A  debtor  executed  a  composition  deed  under 
the  Bankruptcy  Act,  1861,  whereby  he  cove- 
nanted to  pay  his  creditors  a  composition  of  Ss. 
in  the  pound.  This  deed  was  duly  registered, 
and  assented  to  by  the  required  majority  of 
creditors.  Subsequently  a  person  who  had  acted 
as  the  debtor's  agent  in  certain  business  trans- 
actions claimed  to  be  his  creditor  for  3002.,  and 
his  name  was  entered  as  a  creditor  for  that 
amount  in  the  schedule  to  the  deed,  and  he 
received  the  composition  on  it.  The  debtor 
having  afterwards  discovered  several  fraudulent 
overcharges  in  his  agent*s  accounts,  filed  a  bill 
for  an  account : — Held,  that  he  was  entitled  to  a 
decree  for  an  account,  notwithstanding  the  com- 
position deed.  Pike  v.  Dickinson,  7  L.  R.,  Ch. 
61  ;  41  L.  J.,  Ch.  171  ;  25  L.  T.  579  ;  20  W.  K  81, 

The  court,  instead  of  giving  liberty  to  sur- 
charge and  falsify,  opens  accounts,  although 
extending  over  a  great  number  of  years,  and 
closed  for  a  long  period  :  first,  where  errors  are 
shewn  in  them  to  a  considerable  extent  both  in 
amount  and  in  the  number  of  items ;  second, 
where,  assuming  fiduciary  relations  to  exist  be- 
tween the  parties,  errors  to  a  less  considerable 
extent  are  shewn  ;  or,  third,  where  the  fiduciary 
relation  existing,  one  or  more  fraudulent  inser- 
tions or  omissions  in  the  account  are  shewn.  A 
fraudulent  overcharge  is  an  overcharge  delibe- 
rately made,  which  the  man  making  it  must 
know  to  be  an  overcharge.  Williamson  v.  Bar^ 
bour,  9  Ch.  D.  529 ;  50  L.  J.,  Ch.  147 ;  37  L.  T. 
698. 

In  an  action  on  a  schoolmistress's  bill,  with  a 
set-off,  it  was  opened  on  the  part  of  the  defen- 
dant, that  a  friend  of  his  (since  dead)  had  paid 
former  school  accounts  due  from  the  defenoant 
to  the  plaintiff,  and  in  settling  those  accounts 
had  paid  overchai^s  of  which  the  defendant 
now  meant  to  avail  himself  under  his  plea : — 
Held,  that  in  the  absence  of  fraud,  the  settled 
accounts  could  not  be  opened.    Levois  ▼.  East' 
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morels  C.  &  P.  206.     See  AfidretD^  v.  Waller ,  3 
M.  &  W.  312. 

Action  on  a  covenant  in  a  lease  of  mines  to 
pay  tonnage  rent.  Plea,  as  to  the  rent  alleged 
to  be  due  during  eight  years,  that  after  the 
expiration  of  the  eight  years  anaccount  of  the 
ore  won  during  each  year  was  stated  between 
the  defendant  and  the  plaintiff,  and  upon  each 
of  such  accountings  a  certain  sum  was  agreed  to 
be  the  balance  due,  which  balances  were  paid  to 
the  plaintiff,  and  accepted  by  him  in  satisfaction 
and  discharge  of  the  rent  payable  by  the  defen- 
dant for  the  eight  years.  Replication,  that 
divers  tons  of  ore  which  ought  to  have  been 
taken  into  account,  and  divers  amounts  of  ton- 
nage rents  payable  in  respect  thereof,  were, 
through  mistake  and  ignorance  of  the  facts  on 
the  part  of  the  plaintiff,  not  taken  into  account 
upon  the  accountings,  and  the  balances  alleged 
to  have  been  found  to  be  due  were  erroneously 
found  to  be  the  balances  due,  and  the  balances 
BO  erroneously  found  to  be  due  were  paid 
and  accepted  in  satisfaction  and  discharge  of 
the  amounts  so  erroneously  found  to  be  due : 
— Held,  that  the  plea,  shewing  only  a  state- 
ment of  accounts  on  one  side,  did  not  shew  a 
statement  binding  the  plaintiff,  at  any  rate  not 
conclusively,  and  was  at  any  rate  answered  by 
the  replication  shewing  error  in  the  account, 
though  not  fraud.  Perry  v.  Attwood^  6  El. 
&  Bl.  691  ;  25  L.  J.,  Q.  B.  408  ;  2  Jur.,  N.  S. 
1071. 

A.,  being  surveyor  to  trustees  of  a  turnpike 
road,  delivered  annual  accounts,  in  which  the 
real  expenditure  was  understated.  These  ac- 
counts were  believed  by  the  trustees  to  be  cor- 
rect, as  A.  intended,  and  they  were  acted  upon 
on  that  assumption.  There  was  no  actual  fraud 
by  A.,  his  object  being  to  make  the  apparent 
expenditure  as  light  as  possible,  and  to  avoid 
complaints  from  the  trustees.  Eventually  the 
omitted  items  were  brought  into  one  account  on 
the  discovery  of  their  omission  by  the  trustees, 
who,  however,  refused  to  pay  the  same.  A.  hav- 
ing brought  an  action: — Held,  that  he  could  not 
recover,  on  the  gi'ound  that  a  man  shall  not  be 
allowed  to  affirm  at  one  time,  and  deny  at 
another,  making  a  claim  on  those  whom  he  has 
deluded  to  their  disadvantage,  and  founding  that 
claim  on  the  very  matters  of  the  delusion.  Cave 
V.  MUU,  7  H.  &  N.  913  ;  31  L.  J.,  Ex.  265  ;  10 
W.  R.  471. 

In  the  absence  of  special  agreement  simple 
intei'est  only  can  be  chax^ged  in  a  mortgage  ac- 
count. Where  sach  mortgage  account  had  been 
settled  on  the  footing  of  compound  interest  with 
half-yearly  rests,  both  parties  wrongly  under- 
standing the  mortgage  deed  to  require  the  same : 
— Held,  that  such  settled  account  might  be  re- 
opened. Daniell  v.  Sinclair^  6  App.  Cas.  181  ; 
50  L.  J.,  P.  C.  50  ;  44  L.  T.  257 ;  29  W.  R.  669— 
P.  C. 

The  defendant  took  from  the  mortgagor  an 
authority  to  receive  the  rents  of  the  property 
accruing  due  at  the  date  of  the  mortgage,  and  in 
fact  received  the  rents  from  that  date.  He  sold 
some  of  the  properties  included  in  the  mortgage, 
under  his  power  of  sale,  and  contracted  for  the 
sale  of  another  at  a  price  which  appeared  on  the 
evidence  to  be  below  its  value ;  the  last-men- 
tioned sale  was  not  completed,  owing  to  the 
pendency  of  the  action : — Held,  that  the  mort- 
gagor was  entitled  to  an  account  in  the  usual 
form  as  against  a  mortgagee  who  has  entered 


into  possession  before  there  was  any  interest  in 
arrear.  and  that  the  sale  not  yet  completed  must 
be  set  aside.  An  account  of  costs  in  respect  of 
several  abortive  sales,  and  of  the  sides  finally 
carried  out,  which  had  been  signed  by  the  defen- 
dant without  any  -independent  advice,  was 
ordered  to  be  re-opened  and  taxed.  Jones  v. 
Linton,  44  L.  T.  601. 

The  plaintiff  and  defendant  being  partners, 
executed  articles  of  partnership  by  which  it  was 
stated  that  the  capital  of  the  partnership  con- 
sisted of  6,000Z.  brought  in  by  the  defendant. 
The  plaintiff  subsequently  filed  a  bill  for  a  disso- 
lution of  the  partnership,  and  for  the  usual  ac- 
counts. The  bill  alleged  that  it  wbs  not  the  fact 
that  the  6,000Z.  had  been  brought  into  the  part- 
nership by  the  defendant,  and  the  interrogatory 
founded  on  that  allegation  asked  how  that  sum 
was  made  up.  The  defendant  declined  to 
answer  the  interrogatory,  pleading  by  his 
answer  a  settled  account.  The  plaintiff  having 
excepted  to  the  answer  for  insufficiency  : — 
Held,  that  as  the  bill  did  not  allege  fraud,  the 
defendant  was  entitled  to  rely  on  the  settled 
account,  and  the  exception  was,  therefore,  over- 
ruled with  costs.  Mier  v.  Thicker,  14  L.  R. 
Eq.  25  ;  41  L.  J.,  Ch.  471  ;  26  L.  T.  719  ;  20  W. 
R.  586. 

Fourteen  years  after  accounts  had  been  ex- 
amined by  skilled  persons,  and  a  receipt  had 
been  given,  an  application  was  made  to  re-open 
the  accounts,  specifying  two  erroneous  items  : — 
Held,  that  the  court  would  not  interfere. 
Cuthhert  v.  Edinhorongh,  21  W.  R.  98. 

Upon  a  dissolution  of  partnership  there  was  a 
settlement  of  accounts,  and  the  continuing 
partner  took  some  of  the  debts  as  good  debts. 
One  turned  out  to  be  bad,  as  a  clerk  had 
fraudulently  abstracted  the  securities  for  it : — 
Held,  that  he  could  not  sustain  a  bill  to  rectify 
or  set  aside  the  settlement.    Laiyig  v.  Cam^phell, 

36  Beav.  3. 

In  an  action  against  an  agent  for  account,  the 
plaintiff  alleged  an  open  account  and  in  general 
terms  falsification.  The  defendant  pleaded 
settled  accounts,  and  required  specific  state- 
ments of  falsification.  At  the  trial  the  judge 
held  the  accounts  were  settled,  and  gave  the 
defendant  costs  of  the  trial,  but  allowed  the 
plaintiff  to  amend  within  fourteen  days  by 
stating  specific  instances  of  falsification.  Mozley 
V.  Cowie,  47  L.  J.,  Ch.  271  ;  38  L.  T.  908  ;  26 
W.  R.  854. 

d.  Surcliargliiff  and  Falsifying'. 

In  what  Cases.] — When  accounts  are  im- 
peached and  it  is  shewn  that  they  contain  errors 
of  considerable  extent  both  in  number  and 
amount,  whether  caused  by  mistake  or  fraud, 
the  court  will  order  such  accounts,  though 
extending  over  a  long  period  of  years,  to  be 
opened,  and  will  not  merely  give  liberty  to  sur- 
charge and  falsify ;  and  supposing  a  fiduciary 
relation  to  exist  between  the  parties,  the  court 
will  make  a  similar  order  if  such  accounts  are 
shewn  to  contain  a  less  number  of  errors,  or  if 
they  contain  any  "fraudulent  entries.  William- 
son V.  Barbour,  9  Ch.  D.  529 ;  50  L.  J.,  Ch.  147 ; 

37  L.  T.  698. 

Semble,  in  an  action  between  principals  and 
agents  impeaching  the  agents*  accounts,  actual 
knowledge  of  antecedent  fraud  in  the  agents 
by  one  who  subsequently  became  ^  member  of 
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the  6rm  of  the  principals  would  not,  if  proved, 
be  any  bar  to  their  claim.    Jb. 

When  an  account  is  impeached,  if  a  single 
important  error  is  established,  the  court  -will 
not,  except  in  the  case  of  fraud,  order  the  whole 
account  to  be  openM,  but  will  make  a  decree 
that  the  plaintiff  may  be  at  liberty  to  surcharge 
and  falsify.  Oething  v.  KeigJdcy^  9  Ch.  D. 
547. 

The  defendant  was  agent  of  the  plaintiff's 
firm  from  1848  to  1874,  and  resisted  a  claim  for 
an  account,  setting  up  accounts  delivered  by 
him  monthly  during  his  agency  as  being  now 
settled ;  on  this  issue  the  defendant  succeeded 
at  the  trial ;  but  the  plaintiffs  were  allowed  on 
terms  to  amend  their  claim,  and  they  stated,  and 
on  adjourned  hearing  proved,  five  items  of  error 
(the  earliest  in  1871)  in  order  to  surcharge  and 
falsify.  The  amended  pleadings  nowhere  set  up 
any  right  in  the  defendant  to  surcharge  and 
^Isify  ;  but  such  right  was  claimed  at  the  bar  : 
— Held,  first,  that  the  plaintiffs  were  entitled  to 
surcharge  and  j&ilsify  all  the  monthly  settled 
accounts.  Mozley  v.  Cvwie,  47  L.  J.,  Ch.  271  ; 
38  L.  T.  908  ;  26  W.  R.  864. 

Held,  secondly,  that  the  evidence  did  not  prove 
any  items  due  to  the  defendant ;  but  in  any 
event  he  could  not  have  any  right  to  surcharge 
and  falsify.    Ih, 

e.  Praotioe  as  to  Aooonnts. 

«  Ordinary  Aceonnt."] — A  claim  against  an 
executor  for  an  account,  on  the  footing  of  wilful 
default,  is  not  a  "case  of  ordinary  account" 
within  the  meaning  of  Ord.  II 1.  r.  8,  and  conse- 
quently a  summary  order  for  such  an  account 
cannot  be  made  under  r.  1  of  Ord.  XV.  Botven^ 
In  re,  Bennett  v.  Bowen,  20  Ch.  D,  638  :  61  L.  J., 
Ch.  826;  47  L.  T.  114. 

ProBdnoe  of  what  Parties  Keoesiary.] — Mer- 
chants consigned  goods  to  an  agent,  since  dead, 
who  pledged  the  bills  of  lading  to  his  own 
brokers,  to  whom  he  was  largely  indebted  on 
his  private  account.  In  an  action  by  the  mer- 
chants against  the  brokers  for  an  account : — 
Held,  that.  In  the  absence  of  the  representatives 
of  the  agent's  estate,  no  account  could  be 
ordered.  Kaltenhach  v.  Zciois,  45  L.  T.  666  ;  30 
W.  R.  356. 

A  decree  for  an  account  cannot  be  made 
against  an  executor  who  is  not  a  party  to  the 
suit.  A  decree  so  made  was  discharged,  but 
with  leave  to  amend.  Latrh  v.  Latoh,  10 
L.  R.,  Ch.  464  ;  44  L.  J.,  Ch.  446  ;  23  W.  R. 
686. 

Preliminary  Form  of  Order.] — When  an  order 
for  preliminary  accounts  is  obtained  under  Rules 
of  Court,  1875,  Ord.  XV.  r.  1,  after  issuing  the 
writ  of  summons  in  a  foreclosure  action,  and 
after  simple  appearance  to  the  writ  by  the 
defendant,  the  order  should  not  prejudice  the 
trial  of  any  issues  which  might  be  raised  by  the 
pleading  subsequently  delivered  by  inserting  as 
of  common  form  the  words  "  and  the  judge  not 
requiring  any  trial  of  this  action  other  than 
this  application."  Oatti  v.  Webgtn%  12  Ch.  D. 
771  ;  48  L.  J.,  Ch.  763  ;  41  L.  T.  18 ;  27  W.  R. 
936. 

Serviee  of  Decree.] — The  effect  of  service  of  a 
decree  under  16  &  16  Vict.  c.  86,  s.  42,  r.  8,  is  to 
bind  the  interest  of  the  party  served  in  the  sub- 


ject-matter of  the  suit,  and  not  to  impose  on 
him  any  liability  to  account.  IValktr  v.  Stltg- 
mann,  12  L.  R.,  Eq.  162  ;  40  L.  J.,  Ch.  601  ;  25 
L.  T.  294. 

Adjnstment  of,  between  Tenant  for  IdfB  tad 
Semainderman.] — The  rule  that  in  adjusting 
the  accounts  of  a  testator's  estate  between  the 
tenant  for  life  and  the  remainderman,  the  debts 
and  legacies  are  to  be  taken  as  having  been  paid, 
not  out  of  capital  only,  but  with  such  portion  of 
the  capital  as  together  with  the  income  of  that 
portion  for  one  year  is  sufficient  for  the  purpose, 
is  not  affected  by  the  circumstance  that  the 
debts  and  legacies  have  been  paid  before  the  ex- 
piration of  a  year  from  the  testator's  death,  and 
that  the  income  from  the  continuance  of  the 
estate  in  the  business  carried  on  by  the  testator 
has  greatly  exceeded  five  per  cent.,  bo  that  the 
rule  operates  unfavourably  to  the  tenant  for 
life.  Lambert  v.  Lambert,  16  L.  R.,  Eq.  320  ; 
43  L.  J.,  Ch.  106  ;  21  W.  R.  748. 

Allegation  of  Fraud.] — ^A  general  allegation 
of  fraud,  however  strong  the  words  used,  where 
there  is  no  statement  of  the  circumstances  relied 
on  as  constituting  the  alleged  fraud,  is  insuffi- 
cient even  to  amount  to  an  averment  of  fraud 
of  which  any  court  ought  to  take  notice.  There- 
fore, an  account  directed  to  be  taken  in  this 
case,  where  such  an  allegation  had  been  made, 
was  directed  to  be  taken  without  regard  to  this 
insufficient  allegation  of  fraud.  The  judgment 
and  execution  were  ordered  to  stand  as  security. 
WaUingford  v.  Mutual  SoeietVt  5  App.  Cas,  685  ; 
50  L.  J.,  Q.  B.  49  ;  43  L.  T.  258 ;  29  W.  R.  81— 
H.  L.  (E.) 

Mode  of  Taking.] — General  directions  as  to 
the  mode  of  taking  the  account.    lb. 

In  taking  accounts  under  an  administration 
where  the  greater  part  of  the  testator's  estat-e  is 
engaged  in  trade,  and  the  debts  have  been  paid 
within  the  year,  such  a  sum  must  be  set  apart 
as  is  sufficient,  together  with  the  income  thereon 
for  one  year,  for  payment  of  debts.  Lambert  v. 
Lambert,  $upra. 

Practice  as  to  the  mode  of  taking  acconnts  in 
administration  actions  stated.  Sharp  v.  Lvsh, 
10  Ch.  D.  468  ;  48  L.  J.,  Ch.  231  ;  27  W.  R.  528. 

^  Adding  to  Acconnts  Directed  by  ]>ecree.] 


— In  an  action  to  administer  the  estate  of  a 
deceased  solicitor,  an  administration  decree, 
directing  the  usual  accounts  and  inquiries,  was 
made  in  April,  1867.  In  December,  1871,  an 
order  was  made  that,  in  addition  to  the  accounts 
and  inquiries  directed  by  the  decree,  the  ordinary 
accounts  and  inquiries  should  be  taken  and 
made  of  and  relating  to  the  partnership  dealings 
and  transactions  between  the  testator  and  his 
former  partners  who  consented  to  be  bound. 
Before  this  order  was  made,  the  partners  had 
claimed  to  be  creditors  on  the  estate  for  a  large 
amount,  and  had  fiOled  affidavits  alleging  that 
the  testator  had  fraudulently  misappropriated 
moneys  belonging  to  the  partnership.  In  Feb- 
ruary, 1879,  the  then  surviving  partner  applied 
by  summons  that  an  additional  account  might 
be  taken  of  the  amount  in  which  the  testator^s 
estate  was  indebted  to  the  applicant  for  partner- 
ship moneys  fraudulently  retained  or  improperly 
applied  by  .the  testator,  and  of  the  interest 
which  ought  to  be  allowed  on  taking  the  account : 


1837 


PRACTICE — Intermediate  Proceedings. 


1838 


— Held,  thftt  the  court  had  jurisdiction  to  add  the 
account  asked  for,  and  that  under  the  circum- 
stances  it  ought  to  be  added  ;  but  the  court  added 
a  direction  that  the  chief  clerk  should,  at  the 
instance  and  at  the  risk,  as  to  costs,  of  the 
defendant,  certify  any  circumstances  shewing 
that  the  surviving  partner  participated  in  the 
moneys  fraudulently  withdrawn  or  retained  by 
the  testator.  Barber  v.  Ma^Jtrell,  12  Ch.  D. 
534  ;  41  L.  T.  23  ;  27  W.  R.  894— C.  A. 


Biroetion  as  to  Prinoiple  on  sabsequent 


SuminoiLB.] — Where  an  account  has  been  directed 
to  be  taken,  the  court  has  jurisdiction,  on  subse- 
quent summons,  to  give  a  direction  as  to  the 
principle  on  which  it  shall  be  taken,  but  such 
direction  should  be  given  in  the  form  of  an 
order,  so  that  an  appeal  may  lie.  SJuiw  y. 
Brown,  44  L.  T.  339. 

Percentage  of  Court   Fees    on  Beoeipti.] — 

A  testator  jnade  two  persons  his  executors,  and 
the  same  persons,  with  one  other,  the  trustees  of 
his  real  and  personal  estate.  A  decree  was  made 
for  the  administration  of  the  estate,  and  the 
usual  accounts  ordered  to  be  taken.  The  chief 
clerk  required  separate  accounts  to  be  taken  of 
the  receipts  and  payments  of  the  executors,  and 
of  the  receipts  and  payments  of  the  trustees : — 
Held,  that  the  accounts  of  the  executors  and 
trustees  were  rightly  taken  separately,  and  that 
the  percentage  for  court  fees  was  payable  both  on 
the  gross  receipts  of  the  executors  and  on  the  gross 
receipts  of  the  trustees ;  and  that  the  receipts  of 
the  trustees  properly  included  (1)  the  residue 
handed  over  to  them  by  the  executors ;  (2)  tem- 
porary loans  advanced  to  them  by  their  bankers ; 
and  (3)  sums  transferred  from  the  trustees' 
deposit  accoimt  at  their  bankers  to  their  drawing 
account.  Armitage  v.  Elivorthy,  13  Ch.  D.  91  ; 
41  L.  T.  608  ;  28  W.  R.  283— C.  A. 

The  percentage  on  taking  accounts,  which  is 
payable  under  the  order  of  the  28th  of  October, 
1875,  is  in  substitution  for  the  fee  on  the  certifi- 
cate of  the  result  of  the  account  which  was 
payable  under  the  former  practice.  Meredith  v. 
Treffnj,  46  L.  J.,  Ch.  162 ;  33  L.  T.  715  ;  24 
W.R.  199— C.  A. 

Acconnts  in  Chambers — Adjournment  of  Dis- 
puted Items  before  the  Judge — Costs.]— Where 
accounts  are  being  taken  in  chambers  before  the 
chief  clerk,  either  party  has  a  right  to  have  an 
item  which  has  been  found  against  him  adjourned 
before  the  judge  without  taking  out  a  summons 
for  that  purpose.  And  where  a  question  of 
principle  is  involved  in  a  particular  item  it  may 
be  necessary  to  do  this.  But  the  ordinary 
practice  is  to  wait  till  the  account  is  completed, 
and  then  take  the  adjournment  once  for  all 
before  the  judge.  If  a  solicitor  were  to  insist 
upon  his  right  to  take  particular  items  before 
the  judge  in  an  unreasonable  manner,  the  court 
might  make  him  pay  the  costs  personally. 
Uptim  V.  Brotvne,  20  Ch.  D.  731  ;  47  L.  T.  289  ; 
30  W.  R.  817— C.A. 

Staying   Proceedings   pending  Appeal.] — In 

an  action  by  a  patentee  to  restrain  alleged  in- 
fringement of  letters  patent  for  the  manufacture 
of  pumps,  a  judgment  was  made  granting  a  per- 
petual injunction  against  the  defendants,  who 
were  pump  manufacturers,  and  directing  an 
account  of  the  profits  made  by  them  by  the  sale 


of  pumps  made  in  infringement  of  the  letters 
patent.  The  defendants  forthwith  gave  notice 
of  appeal  and  set  the  appeal  down  for  bearing, 
and  then  applied  to  stay  proceedings  under  the 
account  till  the  appeal  was  heard.  This  appli- 
cation was  refused  hj  Bacon,  V.  C. : — Held, 
that  as  the  discovery  given  by  the  account  would 
enable  the  plaintiff  to  take  proceedings  against 
the  customers  of  the  defendants,  and  the  defen- 
dants, supposing  them  to  be  ultimately  success- 
ful, might  thus  sustain  irreparable  injury  in  their 
business,  the  appeal  ought  to  be  advanced,  and 
proceedings  under  the  account  stayed  till  the 
hearing.  Costs  of  the  application  made  costs  in 
the  appeal.  Adair  v.  Young,  11  Ch.  D.  136  ;  40 
L.  T.  698— C.  A. 

Time  of  Taking.] — The  rule  that  where  an 
account  in  equity  is  directed  against  a  person  in 
receipt  of  rents  without  any  title  to  them,  the 
account  will  be  taken  only  from  the  time  the 
proceedings  were  commenced,  does  not  apply 
where  there  has  been  no  laches  on  the  part  of 
the  person  really  entitled.  Hickman  v.  Cpsall^ 
4  Ch.  D.  144;  46  L.  J.,Ch.  245;  36  L.T.  919;  25  W 
R.  175— C.A. 

A  bill  was  filed  against  an  executor  to  estab- 
lish a  lien  on  the  testator's  estate  for  administra- 
tion and  an  account,  and  the  usual  interroga- 
tories as  to  accounts  were  administered.  The 
executor  submitted  that  he  ought  not  to  answer 
as  to  the  accounts  till  the  lien  was  established  : 
— Held,  that  he  must  answer  at  once,  but  that  he 
need  not  go  into  minute  details,  and  that  a  fair 
general  account  would  be  suflicient.  Thompson 
V.  Dunn,  5  L.  R.,  Ch.  573  ;  18  W.  R.  854. 

Cross-examination  of  Defendant  on  his  Affi- 
davit.]— ^An  accounting  defendant,  who  has  car- 
ried in  an  account  and  verified  it  by  affidavit, 
may  be  cross-examined  on  his  affidavit  as  well 
before  he  has  vouched  his  account  as  afterwards. 
Meacham  v.  Cooper,  16  L.  R.,  Bq.  102  ;  42  L.  J., 
Ch.  876  ;  21  W.  R.  745. 

A  defendant  who  is  summoned  to  be  cross- 
examined  on  an  account  he  has  filed,  is  entitled 
to  notice  of  the  items  objected  to.  M'Arthur  v. 
Budgeoti,  lo  L.  R.,Eq.  102;  42  L.J.,Ch.263;  21 
W.  R.  166.    And  see  further,  Evidence. 

Sale  before  Certificate.] — By  a  decree,  accounts 
were  directed  of  the  deficiency,  if  any,  in  trust 
funds,  which  the  estate  of  a  deceased  trustee  was 
declared  liable  to  answer.  Before  certificate, 
but  after  it  had  been  ascertained  that  there 
would  be  a  deficiency,  and  that  the  personal 
estate  of  the  deceased  trustee  would  be  insuffi- 
cient, the  existing  trustee  had  redeemed  a  mort- 
gage on  the  real  estate  of  the  deceased  trustee, 
and  the  persons  interested  in  the  trust  fund 
petitioned  for  an  immediate  sale  of  the  property 
so  redeemed  : — Held,  that  the  court  had  jurisdic- 
tion to  order  the  sale  under  15  &  16  Vict.  c. 
86,  s.  65.  Bell  v.  Turner,  2  Ch.  D.  409  ;  45  L.  J., 
Ch.  681  ;  24  W.  R.  451. 

A  creditor  in  respect  of  a  debt  secured  upon 
the  real  estate  of  a  company  in  liquidation 
brought  an  action  for  an  account  and  sale.  Upon 
an  interlocutory  application,  under  s.  55  of  the 
Chancery  Procedure  Act,  1852  (15  &  16  Vict.  c. 
86),  the  court  ordered  an  immediate  sale,  with- 
out waiting  until  the  hearing  of  the  action. 
Daris   v.  Ashtcyn,  Brynwatvr  Coal  and  Iron 
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Company,  In  re,  47  L.  J.,  Ch.  70 ;    2(i  W.  R. 
139. 

f.  Inqtdries. 

For  Heir-at-Law.]— The  form  of  minutes  ask- 
ing for  an  inquiry  as  to  the  heir-at-law  is,  "Let 
an  inquiry  be  made  who  was  the  heir-at-law  of 
the  testator  (or  intestate)  at  the  time  of  his 
death,  and  whether  such  heir  is  living  or  dead, 
and  if  dead  who,  by  devise,  descent,  or  other- 
wise, is  now  entitled  to  such  real  estate  (if  any) 
of  the  testator  (or  intestate)  as  descended  to  such 
heir-at-law."  Opcmhaio  v.  Datles,  22  W.  R. 
630. 

Ezpenaes  of  Committee  of  Lunatic.]— An  in- 
quiry was  directed  as  to  which  of  the  debts  of 
the  committee  of  a  lunatic  were  properly  in- 
curred in  keeping  up  the  lunatic's  establishment. 
Weld,  In  re,  20  Ch.  D.  451  ;  51  L.  J.,  Ch.  913  ; 
46  L.  T.  397  ;  30  W.  R.  385— C.  A. 

Costs  of.] — When  by  a  decree  the  costs  of  the 
suit  are  given  to  one  party,  but  further  conside- 
ration is  not  reserved,  the  costs  of  all  subsequent 
accounts  and  inquiries  necessary  to  the  working 
out  of  the  decree  are  included,  whatever  may  be 
the  result  of  the  account  and  inquiries.  But  if 
the  party  to  whom  the  costs  are  given  by  the 
decree  brings  in  under  an  inquiry  irrelevant 
matters  not  coming  within  its  terms,  he  will  be 
ordered  to  pay  his  opponent's  costs  of  the  in- 
quiry, so  far  as  it  relates  to  the  irelevant  mat- 
ters. KreM  v.  Park,  10  L.  R.,  Ch.  334  ;  44  L.  J., 
Ch.  286  ;  33  L.  T.  83  ;  23  W.  R.  475. 

An  application  for  such  an  order  may  be  made 
by  motion  under  the  liberty  to  apply  to  the  court 
reserved  by  the  decree.    Ih, 

By  a  decretal  order  specific  performance  was 
decreed  against  a  vendor ;  an  inquiry  was  directed 
what  damage  had  been  sustained  by  the  plaintiff 
by  reason  of  the  acts  complained  of  in  the  bill, 
and  the  defendant  was  ordered  to  pay  the  costs 
of  suit ;  liberty  to  apply  being  given,  but  further 
consideration  not  being  reserved.    The  acts  com- 
plained of  by  the  bill  were  commencing  to  pull 
down  buildings  and  removing  the  materials,  and 
cutting  and  carrying  away  the  crops  on  the  land. 
The  plaintiff  carried  in  a  very  large  claim  for 
damages  under  various  heads,  most  of  which  were 
at  once  rejected  in  chambers,  but  a  certificate 
was  made  (which  Bacon,  V.-C,  refused  to  vary) 
giving  damages  for  pulling  down  buildings,  and 
also  under  four  other  heads.    The  Lords  Justices, 
on  appeal,  held  that  no  damage  was  shewn,  on 
the  ground   that,  under  the    peculiar  circum- 
stances, pulling  down  the  buildings  caused  no 
damage,  and  that  the  other  heads  of  damage  were 
not  within  the  scope  of  the  inquiry.    The  defen- 
dant subsequently  applied  for  the  costs  of  the 
inquiry,   on  the  ground   that   it    had  resulted 
wholly  in  his  favour  : — Held,  that  the  plaintiff, 
though  unsuccessful,  was  entitled  to  the  costs 
of  the  inquiry  so  far  as  they  related  to  pull- 
ing down  buildings,  removing  materials,  and  cut- 
ting and  carrying  away  crops  ;  but  must  pay  all 
the  other  costs  of  the  inquiry.    lb. 

Where  in  an  action  to  restrain  the  defendant 
from  polluting  a  stream  and  for  damages,  judg- 
ment was  given  for  the  plaintiff  with  costs,  and 
an  inquiry  as  to  damages  ordered,  the  costs  of 
such  inquiry  were  reserved  in  order  that  the  court 
might  exercise  control  over  the  manner  in  which 


the  inquiry  was  conducted,  and  prevent  the  costs 
being  unduly  increased  by  the  plaintiff.  It  is 
the  usual  practice  to  send  such  an  inquiry  to  the 
chief  clerk  and  not  to  a  referee.  Slack  v.  Mid- 
land Mailway  Company,  16  Ch.  D.  81  ;  50  L.  J., 
Ch.  196  ;  43  L.  T.  434  ;  29  W.  R.  302. 

Interest  on  Amount.] — ^Where  an  inquiry  was 
directed  to  be  made  in  chambers  as  to  the 
amount  of  premium  to  be  returned  to  one  part- 
ner on  a  dissolution  of  partnership,  and  a  certain 
amount  was  certified  by  the  chief  cleric,  whose 
certificate  was  afterwards  confirmed  by  the 
judge  and  the  Court  of  Appeal,  interest  on  the 
amount  was  directed  to  be  jwiid  from  the  date  of 
the  certificate.  Brewer  v.  Yorke,  46  L.  T.  289 — 
C.  A. 

g.  Falsifyin£r  Accounts. 
See  Criminal  Law. 

h.  Beference  of  Matters  of  Acoount, 

See  Abbitbation. 

X.  Writ  of  Inquiry. 
See  Inquiry  (Wbit  op). 

X.  PLEADINGS. 
See  Pleading. 

XL  DEFENDANT  CLAIMING  CONTRIBU- 
TION OR  INDEMNITY,  OR  TO  BIND 
THIRD  PARTIES. 

1.  In  what  Cases  granted. 

2.  Effect  vf  Notice,  1844. 

3.  Directions  as  to  Mode  of  Proceeding,  1844. 

4.  Practice  thereon,  1846. 

(See  Mules  of  Supreme  Ctmrt,  1883,  Ord,  XVI. 

r.  48,  et  seq.) 

1.  In  what  Cases  granted. 


Matter  of  Diacretion.]— The  exercise  of  the 
power  of  allowing  a  defendant  to  issue  a  notice 
to  a  third  party  under  Rules  of  Supreme  Court, 
1875,  Ord.  XVI.  r.  18,  is  a  matter  of  discretion  • 
and  where  the  court  sees  that  the  introduction 
of  a  third  party  will  tend  to  prejudice  and  cause 
additional  expense  to  the  plaintijfiF,  leave  to  issue 
the  notice  will  not  be  given.  Associated  Home 
Company  v.  Whichcord,  8  Ch.  D.  457  :  47  L  J 
Ch.  652  ;  38  L.  T.  602  ;  26  W.  R.  774. 

The  plaintiffs  had  purchased  property  from 
the  defendant  for  14,000/.,  and  they  claimed  in 
this  action  to  have  2,000/.  part  returned  to  them. 
The  defendant  was  being  sued  in  the  Exchequer 
Division  by  persons  who  claimed  the  same 
-2,000/.  as  commission  moneys.  The  court  re- 
fused to  make  an  order  that  the  plaintiffs  in  the 
Exchequer  Division  should  be  served  with  a 
third  party  notice,  or  made  defendants  to  this 
action  under  Ord.  XVI.  r.  17.     lb. 

Whole  Question  need  not  be  the  some.] In 

order  to  entitle  a  defendant  to  serve  a  notice  on 
a  third  person  under  Ord.  XVI.  rr.  17,  18,  it  is 
not  necessary  that  the  whole  question  between 
the  plaintiff,  the  defendant,  and  the  third  person 
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should  be  identical ;  it  is  sufficient  if  it  is  priml 
facie  made  out  that  a  material  question  in  the 
action  is  also  a  question  between  the  defendant 
and  the  third  person  ;  and  under  such  circum- 
stances the  court  will  order  service  of  the  notice, 
if  the  plaintiff  will  not  be  prejudiced  or  delayed 
by  the  introduction  of  the  thini  person.  Sican- 
gm  Shipping  Company  v.  Duncan,  1  Q.  B.  D. 
C44 ;  46  L.  J.,  Q.  B.  638  ;  .  35  L.  T.  879 ;  25 
W.  R.  233— C.  A.  Revereing  45  L.  J.,  Q.  B. 
423  ;  34  L.  T.  685. 

Therefore,  when  an  action  had  been  brought 
against  the  defendants  for  breach  of  charter- 
party,  by  which  they  agreed  to  discharge  a 
cargo  of  nitrate  of  soda  as  fast  as  the  custom  of 
the  port  of  discharge  would  allow,  and  they  had 
sold  at  Liverpool,  to  a  company  carrying  on 
business  in  Scotland,  the  cargo  to  arrive,  and  it 
was  shewn  that,  by  the  custom  of  the  trade,  of 
which  the  company  was  aware,  on  such  a  sale  of 
such  a  cargo  the  buyers  would  be  bound  to  dis- 
charge in  accordance  with  the  custom  of  the 
port:— Held,  that  the  defendants  were  entitled 
to  an  order  citing  the  company  to  appear  and 
take  part  in  the  trial  under  Ord.  XVI.  rr.  17, 18. 
lb. 

In  an  action  for  money  lent  the  defendant  set 
up  a  counter-claim,  in  which  he  joined  one  T.  as 
defendant  to  the  counter-claim  under  Ord. 
XXII.  r.  6,  and  alleged  a  contract  between 
himself  and  T.,  and  a  breach  thereof  by  T.;  that 
the  contract  had  been  transferred  from  T.  to  the 
plaintiffs  ;  and  that  the  plaintiffs  had  broken  it. 
He  then  claimed  damages  against  the  plaintiffs, 
and,  in  the  alternative,  against  T.:— Held,  that 
T.  was  not  properly  joined  as  co-defendant  to 
the  counter-claim  under  Ord.  XXII.  r.  5,  but 
that  the  defendant  should  have  applied  to  have 
the  question  determined  as  against  T.  under  Ord. 
XVI.  r.  17.  Central  African  Trading  dyntpany 
V.  Grove,  Grove  v.  The  Central  African  Trad- 
ing Company  and  Taubmun,  48  L.  J.,  Ex.  510— 
C.  A. 

Claim  by  Defendant  of  Indemnity  from  Tliird 
Party.]  —  In  an  action  against  the  defendant,  a 
shipowner,  to  recover  damages  for  injury  to 
certain  goods  shipped  on  board  his  ship,  to  be 
carried  from  Newport  to  Montreal,  caused  by  the 
unseaworthiness  of  the  vessel,  the  defendant 
sought  to  bring  in  the  shipbuilder,  who  had 
built  and  delivered  the  ship  at  Sunderland,  as  a 
third  party  under  Ord.  XVI.  rr.  18  and  21  :— 
Held,  that  the  defendant  was  not  entitled  to 
bring  in  the  shipbuilder  as  a  third  party,  on  the 
ground  that  it  would  inconvenience  and  pre- 
judice the  plaintiffs  at  the  trial,  and  that  the 
question  of  seaworthiness  of  the  ship,  as  between 
the  plaintiffs  and  the  defendant,  and  the  defen- 
dant and  the  shipbuilder,  was  not  identical  in 
point  of  time.  Blaina  Iron  Company  v.  Gar- 
butt,  46  L.  T.  162. 

A.  sold  and  delivered  goods  to  B.,  who  before 
payment  became  bankrupt.  A.  then  brought  an 
action  for  the  price  of  the  goods  against  C, 
alleging  that  B.  had  brought  them  on  the  joint 
account  of  B.  and  C,  or  on  account  of  C.  as 
undisclosed  prmcipal.  The  defendant  C.  there- 
upon served  the  trustee  in  the  bankruptcy  with 
a  third  party  notice  under  Ord.  XVI.  r.  18, 
claiming  indemnity  out  of  the  bankrupt's  estate 
in  respect  of  the  contract,  but  the  trustee  ob- 
tained an  order  in  bankruptcy  restraining  all 
proceedings  upon  the  notice  :—Hul«l,  that  the 


order  must  be  discharged,  as  the  Court  of  Bank- 
ruptcy could  not  dispose  of  the  whole  matter, 
and  the  case  was  one  expressly  provided  for  by 
Ord.  XVI.  r.  18.  Smith,  Ex  parte,  Collier,  In. 
re,  2  Ch.  D.  51 ;  45  L.  J.,  Bk.  116 ;  34  L.  T.  603  : 
24  W.  R.  310— C.  A. 

Where  one  only  of  several  parties,  jointly 
liable  on  a  promissory  note,  is  sued,  and  claims 
to  be  and  is  entitled  to  contribution  from  such 
other  parties,  leave  will  be  given  to  serve  them, 
with  notice  under  Ord.  XV.  r.  18.  Dank  of 
Ireland  v.  Forbes,  6  L.  R.,  Ir.  19. 

Where  a  defendant  by  his  separate  statement 
of  defence  raised  certain  questions  affecting  the 
rights  of  his  co-defendants,  but  did  not  make 
any  counter-claim  against  them,  and  did  not 
deliver  his  defence  to  them,  and  the  co-defen- 
dants moved  to  strike  out  the  paragraphs  con- 
taining these  allegations  as  embarrassing,  the 
court  being  of  opinion  that  the  questions  raised 
by  the  defence  were  material  questions  to  be  de- 
termined at  the  trial  of  the  action,  and  the  de  - 
fcndant  being  unwilling  to  raise  them  against 
his  co-defendants,  leave  was  given  to  the  latter 
to  serve  a  notice  on  the  other  defendant  under 
Ord.  XIV.  r.  17,  for  the  purpose  of  raising  the 
questions  as  between  him  and  them.  Steel  v. 
Dixon,  42  L.  T.  765  ;   28  W,  R.  796. 

Knmerons  Third  Parties  —  Plaintiff  embar- 
rasted.] — In  an  action  by  a  company  against  its 
directors  and  others,  seeking  to  make  the  defendant 
personally  liable  in  respect  of  certain  dividends^ 
alleged  to  have  been  improperly  paid  out  of 
,  capital,  the  defendants  applied  under  Ord.  XVI. 
j  r.  18,  for  leave  to  serve  third  party  notices  on  all 
the  shareholders  of  the  company,  450  in  number, 
on  the  ground  that  if  they,  the  defendants,  were 
held  liable,  they  would  have  a  right  over  against 
the  shareholders  to  recover  from  them  the  sums 
received  by  them  by  way  of  dividend  : — Held, 
that  the  granting  of  the  leave  asked  for  would 
materially  embarrass  the  plaintiffs  in  the  con- 
duct of  their  action,  and  that,  thei'efore,  the 
court,  in  the  exercise  of  its  discretion,  ought  to 
refuse  the  application.  Wye  Valley  Railway 
Company  v.  Uawes,  16  Ch.  D.  489  ;  50  L.  J.,  Ch. 
225  ;  43  L.  T.  715  ;  29  W\  R.  177— C.  A.  Affirm- 
ing 50  L.  J.,  Ch.  75  ;  29  W.  R.  120.  See  also 
Associated  llome  Company  y.  Wliichcord, supra. 

The  court  has  power  to  order  a  notice  to  be 
served  upon  a  third  person,  if  there  is  one 
question  common  to  all  the  parties,  though  the 
whole  question  to  be  tried  between  the  plaintiff 
and  the  defendant  is  not  the  same  as  that  which 
would  arise  between  the  defendant  and  the 
third  person.  But  the  exercise  of  the  power  is 
discretionary,  and  if  the  introduction  of  the 
third  person  will  tend  to  prejudice  or  delay 
the  plaintiff,  leave  will  not  be  given  to  serve 
the  notice.  Dower  v.  Hartley,  1  Q.  B.  D.  652  ; 
46  L.  J.,  Q.  B.  126  ;  24  W.  R.  941— C.  A. 

Superior  Landlord  against  Snb-Lessee  for 
Waste  —  Claim  by  Snb-Lessee  against  Mesne 
Lessee.] — Actions  having  been  brought  by  the 
owner  in  fee  of  two  adjoining  pieces  of  land 
against  the  respective  sub-lessees  in  possession 
in  respect  of  waste  committed  by  the  digging 
of  sand  contrary  to  the  terms  of  the  superior 
leases,  the  defendants  obtained  orders  ex  parte 
to  serve  Miss  N.,  the  intermediate  lessee,  with 
third  party  notices  under  Oi-d.  XVI.  r.  18.  The 
onk-rs  werc  obtained  on  an  affidavit  that  the 
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defendants  claimed  indemnity  against  the  inter- 
mediate leasee  under  the  covenants  for  quiet 
enjoyment  contained^in  the  sub-leases.  These 
Covenants  were  restricted  in  the  ordinary  way 
to  disturbance  by  the  original  lessee  and  those 
claiming  under  her.  The  plaintiff  applied  to 
discharge  the  orders,  and  the  defendants  for 
directions  as  to  the  mode  of  trial.  Subsequently 
to  the  plaintiff's  notice  of  motion  in  each  action, 
affidavits  were  filed  by  the  defendant  setting  out 
a  claim  to  be  indemnified  by  Miss  N.  on  the 
ground  (1)  that  she  had  represented  to  him  that 
he  would  have  the  right  to  dig  out  sand  for  the 
purpose  of  building  on  the  land ;  and  (2)  that 
the  sub-leases  contained  clauses  which  amounted 
in  each  case  to  an  implied  covenant  or  warranty 
that  such  digging  was  lawful.  The  defendants 
in  each  action  admitted  that  they  had  dug  out 
and  sold  certain  sand  beyond  what  was  necessary 
for  building,  and  they  brought  the  amounts 
received  in  respect  thereof  into  court.  The 
lease  containing  the  restrictive  covenant  had 
determined  since  the  acts  complained  of,  so 
that  only  damages  could  be  granted  in  respect 
of  them  : — Held,  that  the  case  against  Miss  N. 
was  neither  a  sufficiently  good  primA  facie  case, 
nor  were  the  issues  in  it  to  a  sufficient  extent 
identical  with  the  issues  between  the  plaintiff 
and  the  defendant  for  the  order  bringing  in 
Miss  N.  to  be  sustained.  Cor  He  v.  Alltm^  48 
L.  T.  464— G.  A. 

*  Collision— Tng  and  Tow. ]— Where  in  an  action 
for  damage  by  collision  the  defendants  had  by 
notice  brought  in  the  owner  of  a  tug  towing  the 
defendant's  ship,  and  sought  to  make  the  tug 
liable  for  improper  navigation  and  disobedience 
to  orders,  and  the  defendants  applied  for  direc- 
tions as  to  the  mode  of  having  the  questions  in 
the  action  determined,  the  court  declined  to  give 
directions,  and  dismissed  the  third  party  from 
the  action  upon  the  ground  that  questions  be- 
tween the  defendants  and  the  third  party,  totally 
different  from  those  between  the  plaintiffe  and 
the  defendants,  might  arise  in  the  case,  and 
would  be  embarrassing  to  the  plaintiffs.  The 
Bianco,  8  P.  D.  91  ;  52  L.  J.,  P.  56 ;  48  L.  T. 
440  ;  31 W.  R.  954  ;  5  Asp.,  M.  C.  60. 

Joint  Tortfea«ors.]— In  an  action  for  tort  for 
injury  sustained  by  the  plaintiff  through  the 
defendants'  negligence,  the  defendants  obtained 
an  order  under  Ord.  XVI.  r.  17,  that  third  p.arties 
who,  it  was  alleged,  through  their  negligence,  had 
caused  the  injury  should  be  added  as  defendants  : 
— Held,  that  the  defendants  were  not  entitled  to 
have  such  third  persons  made  parties  to  the 
action.  Jlorwdl  v.  London  Omnibuit  Cmnjjajty, 
2  Ex.  D.  365  ;  46  L.  J.,  Ex.  700 ;  36  L.  T.  637  ; 
26  W.  R.  610— C.  A.     Reversing  25  W.  R.  512. 

In  an  action  of  tort,  for  injury  sustained  and 
damages  suffered  by  the  plaintiffs  through  the 
defendants'  negligence,  the  defendants  obtained 
on  an  ex  parte  application  liberty  to  issue  a 
notice  under  Ord.  XV.  r.  18,  claiming  to  be 
entitled  to  contribution,  or  indemnity,  or  relief 
over  against  the  corporation  of  Dublin,  who,  as 
the  defendants  alleged,  caused  an  accident : — 
Held,  upon  motion  by  the  Corporation  to  rescind 
the  ex  parte  order,  that  the  defendants  were  not 
entitled  to  bind  the  Corporation  by  such  notice, 
and  that  the  order  should  be  set  aside.  Rice  v. 
cllliance  and  Dublin  Con-sumers^  Gas  Cmnpany, 
■~L.  R..  Tr.  172. 


As  ]>efendant.] — A  third  party  may  be  intro- 
duced into  an  action  by  adding  him  as  a  defen- 
dant, under  Ord.  XXII.  r.  5,  under  the  same 
circumstances  in  which  a  third  party  notice 
might  have  been  given  to  him  under  Ord.  XVI. 
r.  17.  And  the  term  "notice"  in  the  Judicature 
Act,  1873,  8.  24,  8ub-8.  3,  includes  notice  to  a 
defendant  by  including  him  in  a  counter-claim. 
Dear  v.  Sworder,  4  Ch.  D.  476  ;  46  L.  J..  Ch. 
100  J  26  W.  R.  124. 

Question  between  Co-]>efBndants.] — See  post, 
Pleadiko  (^Counter-elaim), 

2.  Effect  of  Notice. 

Does  not  enable  Court  to  order  Indemnity.] — 
A  collision  took  place  between  the  ship  S.  and 
the  C,  which  was  being  towed  by  a  tug.  The 
owners  of  the  S.  brought  an  action  against  the 
owners  of  the  C,  alleging  the  collision  to  have 
been  occasioned  by  the  negligence  of  the  C.  and 
her  tug,  or  one  of  them.  The  owners  of  the  C. 
obtained  leave  to  serve  notice  on  the  owner  of 
the  tug  that  they  claimed  to  be  entitled  to 
indemnity,  and  the  court  made  an  order  that  the 
owner  of  the  tug  should  be  at  liberty  to  appear 
and  defend,  "  being  bound  as  between  him  and 
the  defendants  by  any  decision  the  court  may 
come  to  in  this  action  as  to  the  cause  of  collision.*' 
At  the  hearing  the  owner  of  the  tug  appeared, 
but  the  defendants  did  not,  and  the  judge  of  the 
Admiralty  Court  pronounced  that  the  collision 
was  occasioned  by  the  default  of  the  master  and 
crew  of  the  C,  and  condemned  the  owners  in 
damages  and  costs,  and  declared  that  they  were 
not  entitled  to  indemnity  from  the  owner  of  the 
tug : — Held,  on  appeal,  that  the  order  giving 
the  owner  of  the  tug  liberty  to  appear  and  defend 
did  not  put  matters  in  train  for  trying  any  issue 
between  him  and  the  defendants,  and  that  so 
much  of  the  judgment  as  negatived  the  right  to 
indemnity  from  the  owner  of  the  tug  must  be 
stmck  out.  The  Cartitburn,  5  P.  D.  59  ;  41  L.  T. 
711 ;  28  W.  R.  378— C.  A.  Reversing  5  P.  D. 
35  ;  49  L.  J.,  P.  14. 

When  the  plaintiff  and  defendant  allege  that 
a  suit  is  occasioned  by  the  conduct  of  a  third 
party,  the  court  will  give  leave  that  he  may  be 
served  with  notice  of  the  suit,  so  as  to  enable  the 
court  to  grant  relief  against  him.  Trelcren  or 
Trelcaven  v.  Bray,  1  Ch.  D.  176  ;  45  L.  J.,  Ch. 
113  ;  33  L.  T.  827  ;  24  W.  R.  198— C.  A. 

Service  of  a  notice  by  a  defendant  on  a  third 
party  is  only  for  the  purpose  of  binding  the  third 
party  by  the  judgment  in  the  action,  as  between 
the  plaintiff  and  defendant.  In  order  to  obtain 
relief  against  the  thiid  party,  the  defendant  must 
bring  an  independent  action  against  him.    lb. 

3.  Directions  as  to  Mode  op  Proceeding. 

On  what  Question  Third  Party  Admitted.] — 
To  a  claim  by  the  plaintiff  for  not  accepting  183 
chests  of  shellac  according  to  contract,  the  de- 
fendants raised  the  defence  that  the  shellac  was 
not  of  the  quality  contracted  for.  The  defendants 
had  contracted  with  Messrs.  R.  and  Messrs.  T. 
respectively,  for  the  sale  to  them  of  50  chests,  on 
the  same  terms  as  their  contract  with  the  plaintiff, 
and  the  defendants  cited  Messrs.  R.  and  T.  under 
Ord.  XVI.  r.  18.  Messrs.  R.  consented  to  be 
bound  by  the  judgment  in  the  action  as  to  the 
quality  of  the  shellac  : — Held,  that  Messrs.  R.  and 
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T.  had  been  properly  cited  ;  and  the  court  directed 
that  Messrs.  T.  should  be  at  liberty  to  appear  and 
defend  the  action  so  far  as  regarded  the  question 
of  the  quality  of  the  shellac,  and  that  they  should 
be  bound  by  the  finding  of  the  jury  on  that  ques- 
tion ;  and  that  the  question  of  costs  be  reserved 
nntil  after  the  trial.  Benecke  v.  Frosty  1  Q.  B.  D. 
419  ;  46  L.  J.,  Q.  B.  693  ;  34  L.  T.  728  ;  24  W.  R. 
669. 

Supporting'  Defendant's  Case— Same  GonnBel.] 
— In  an  action  on  a  bill  of  exchange  accepted 
by  the  defendant  in  part-payment  of  a  ship  sold 
to  him  by  the  plaintiff,  the  defendant  pleaded 
that  he  bought  the  ship  on  behalf  of  and  for  a 
company  ;  that  the  ship  was  afterwards  trans- 
ferred to  them ;  and  that  the  defendant  was  in- 
duced to  make  such  purchase  and  to  accept  the 
bill  by  the  fraudulent  misrepresentation  and  con- 
cealment of  the  plaintiff  with  reference  to  the 
sale  of  the  ship  ;  and  he  set  up  by  way  of  counter- 
claim, a  claim  against  the  plaintiff  for  damages 
foi;  the  misrepresentation  and  concealment  The 
company  having  been  served  by  the  defendant 
with  notice  under  Ord.  XVI.  r.  18,  was  allowed 
to  defend  the  action  though  not  to  plead  any 
fresh  defence,  but  only  to  support  the  existing 
counter-claim  jointly  with  the  defendant  by  the 
same  solicitor  and  counsel,  and  to  be  jointly 
liable  with  the  defendant  for  the  costs  of  the 
action,  and  to  be  entitled  to  only  one  set  of  costs 
with  the  defendant  as  against  the  plaintiff.  Norris 
V.  Beazley,  46  L.  J.,  C.  P.  515  ;  36  L.  T.  409. 

Conrt  may,  when  asked  for  Directions  as  to 
Mode  of  Trial,  refuse  tlie  Application.] — In  an 

action  against  the  defendants  for  non-delivery 
of  certain  iron  rods  of  the  quality  contracted  for, 
the  defendants  proceeded  to  bring  in  H.,  a  for- 
eigner, as  a  third  party,  under  Ord.  XV  I.  r.  18, 
on  the  ground  that  they  had  contracted  with 
him  in  respect  of  the  iron  rods  so  supplied,  and 
upon  the  same  terms.  It  was  not  denied  that 
the  clause  as  to  quality  was  the  same  as  between 
the  plaintiff  and  the  defendants  on  the  one 
hand,  and  the  defendants  and  H.  on  the  other. 
The  plaintiff,  however,  relied  upon  certain 
admissions  made  by  the  defendants  as  regards 
the  subject-matter  of  the  contract,  which  shewed 
that  the  action  was,  as  between  the  plaintiff  and 
the  defendants,  an  undefended  one.  It  further 
appeared  that  the  case  had  already  been  set 
down  for  trial,  and  would  be  reached  in  a  day  or 
two.  Upon  application  made  by  the  defendants, 
under  Ord.  XVI.  r.  21,  to  give  directions  as  to  the 
mode  of  trial : — Held,  that  the  court  had  power 
to  consider  whether  the  case  was  one  in  which  a 
third  party  ought  to  be  allowed  to  come  in,  and 
ought  to  refuse  the  application  whero  the  effect 
of  such  third  party  being  introduced  would  be  to 
embarrass  and  delay  the  plaintiff.  Schneider  v. 
Batt  (No.  1),  60  L.  J.,  Q.  B.  389  ;  46  L.  T.  371 
— C.  A.    Affirming  44  L.  T.  142. 

Poiition  of  Tiiird  Party  when  the  whole 
Matter  cannot  be  disposed  of  by  one  Trial — 
Notice  of  Trial  set  aside.] — In  an  action  against 
the  defendants  for  breach  of  contract,  they 
served  P.,  as  third  party,  with  a  notice  under 
r.  18  of  Old.  XVI.  The  defendants  then  applied 
to  the  court  to  give  directions  as  to  mode  of  trial ; 
but  the  court  held  that  the  matters  could  not  all 
be  decided  at  one  trial,  and  declined  to  give  any 
directions.     Pleadings  having  been,  by  direction 


of  the  Queen's  Bench  Division,  delivered  between 
the  defendants  and  the  third  party,  the  defen- 
dants then  gave  the  third  party  notice  of  trial, 
the  action  between  the  plaintiff  and  the  defen- 
dants having  been  already  tried : — Held,  that  as  the 
court  had  decided  that  all  the  questions  could 
not  be  determined  in  one  trial,  the  third  party 
ought  to  be  dismissed  from  the  action,  and  that 
the  notice  of  trial  should  therefore  be  set  aside. 
Schneider  v.  Batt  (No.  2),  8  Q.  B.  D.  701  ;  50 
L.  J.,  Q.  B.  525  ;  45  L.  T.  371 ;  30  W.  R.  420— 
C.A. 

4.  Practice  Thereon. 

Defendant  claiming  against  Co-Defendant — 
Notice  of  Claim.] — The  permission  of  the  court 
or  a  judge  is  not  necessary  to  enable  a  defendant 
in  an  action  to  issue  a  notice  against  a  co-defen- 
dant for  contribution  or  indemnity.  Toto^e  v. 
Loveridge,  25  Ch.  D.  76  ;  49  L.  T.  466  ;  32  W.  R. 
151. 

A  purohaser  filed  a  bill  for  specific  perform- 
ance. The  defendant  by  his  answer  stated  that 
he  was  desirous  of  completing  the  contract,  but 
that  he  was  only  equitable  owner,  the  legal  estate 
being  outstanding  in  a  trustee  for  him,  who  re- 
fused to  join  in  conveying  to  the  plaintiff.  The 
defendant  moved  ex  parte  for  leave  to  serve  the 
trustee  with  a  notice  stating  the  nature  of  the 
suit,  and  that  he  claimed  indemnity  against  the 
trustee,  and  also  to  compel  him*  to  join  in  the 
conveyance: — Held,  that  with  the  consent  of 
the  plaintiff,  leave  might  be  given  to  serve  the 
notice.  But  that  the  defendant  could  not  set  up 
a  counter-claim  against  the  trustee.  Treleeen 
V.  Bray^  ante^  col.  1844. 

How  obtained  —  On  Kotice  to  Plaintiff;  not 
Ez  parte.] — An  application  by  the  defendant  in 
an  action  for  leave  to  serve  a  third  party  notice 
under  Ord.  XVI.  r.  18,  ought  to  be  made  on 
notice  to  the  plaintiff,  and  not  ex  parte.  Wye 
Valley  Railway  Company  v.  Ilawes^  16  Ch.  D. 
489  ;  50  L.  J.,  Ch.  225  ;  43  L.  T.  715  ;  29  W.  R. 
177— C.  A.  Affirming  50  L.  J.,  Ch.  75  ;  29  W.  R. 
120. 

Delay  in  making  Application.] — After  his 
statement  of  defence  had  been  delivered,  the 
pleadings  closed  and  the  action  set  down  for 
trial,  a  defendant  took  out  a  summons  for  leave 
to  issue  a  notice  to  a  third  party  : — Held,  that 
the  application  was  made  too  late,  and  must, 
therefore,  be  refused.  Morris  v.  Beazleyj  46 
L.  J.,  C.  P.  515  ;  36  L.  T.  409. 

Order  must  be  obtained  for  Decision  of  Ques- 
tions between  Defendant  and  Third  Party.] — 

No  questions  can  be  determined  between  a 
defendant  and  a  third  party  brought  into  the 
action  by  the  defendant,  unless  an  order  be 
obtained  under  Ord.  XVI.  r.  17,  giving  directions 
that  such  questions  shall  be  determined.  Piller 
V.  Roberts,  21  Ch.  D.  198  ;  46  L.  T.  527  ;  30  W.  R. 
595. 

Setting  aside  Order.] — Orders  to  bring  in  third 
parties,  made  on  ex  parte  applications,  are  in  the 
nature  of  conditional  orders  obtained  at  the 
peril  of  the  party  applying,  and  can  be  set  aside 
upon  motion  by  the  third  party.  Ri^ie  v. 
Alliance  and  Dublin  Cons^umerg^  Oas  Company, 
12  L.  R.,  Ir.  172. 
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Serviee  oat  of  JnrlBdiction.J — Ord.  XI.  rr.  2, 
4, 'as  to  service  of  writs,  &c.,  out  of  the  jurisdic- 
tion, applies  to  service  of  notices  on  third  persons 
under  Ord.  XVI.  rr.  17,  18  ;  and  service  of  the 
notice  on  the  company  in  Scotland  was  therefore 
good.  Swansea  Shipmn^  Company  v.  Dwncan^ 
1  Q.  B.  D.  644  ;  45  L.  J..  Q.  B.  638  ;  35  L.  T.  879 ; 
25  W.  R.  233— C.  A.  Reversing  45  L.  J.,  Q.  B. 
423  ;  34  L.  T.  685. 

A  defendant  may  not  serve  a  third  party  out 
of  the  jurisdiction  with  a  counter-claim,  altliough 
he  may,  if  necessary,  commence  a  fresh  action 
against  him.    Potters  v.  Miller,  31  W.  R.  858. 

The  court  refused  leave  to  serve  the  notice  on 
a  foreign  company  not  carrying  on  business  in 
the  United  Kingdom,  against  whom  the  defen- 
dant claimed  indemnity.  Bank  of  Ireland  v. 
Forbes,  6  L.  R.,  Ir.  19. 

GlaixuB  between  Go-Defendants — ^Notice,  how 
Given.] — In  an  action  by  A.  against  his  trustees, 
B.  and  C,  to  make  them  jointly  and  severally 
liable  for  the  loss  occasioned  by  an  investment 
on  insufficient  security,  in  breach  of  trust,  of  the 
trust  fund,  B.,  in  his  statement  of  defence  and 
counter-claim,  claimed  contribution  from  C,  as 
the  trustee  primarily  liable  for  the  alleged 
breach  of  trust,  if  established.^  The  defence 
was  delivered  to  C,  but  there  was  no  order  that 
that  should  be  sufficient  notice.  A  decree  for 
an  account  and  payment  having  been  made 
against  B.  and  C. : — Held,  on  further  considera- 
tion, that  C.  had  sufficient  notice  within  Rules 
of  Court,  1875,  Ord.  XVI.  r.  17,  of  B.'s  claim  for 
indemnity ;  and  that  B.  was  entitled  to  an 
inquiry  how  and  in  what  proportions,  as  between 
B.  and  C,  the  sums  ordered  to  be  paid  to  A. 
should  be  borne  and  paid.  Butler  v.  Butler,  14 
Ch.  D.  329  ;  49  L.  J.,  Ch.  742  ;  42  L.  T.  728  ;  28 
W.  R,  825. 

One  defendant,  by  his  statement  of  defence, 
made  certain  allegations  affecting  the  rights  of 
his  co-defendants.  The  latter  purchased  a  copy 
of  the  defence,  which  was  not  delivered  to  them 
in  any  other  way  : — Held,  that  the  purchase  of 
the  statement  of  defence  did  not  affect  the  co- 
defendants  with  notice  under  Ord.  XVI.  r.  17. 
Steel  V.  Dixon,  42  L.  T.  765  ;  28  W.  R.  796. 

Leave  to  Third  Party  to  serve  Notiee  on 
Fourth.] — Leave  was  given  to  third  party  under 
Ord.  XVI.  r.  18,  to  serve  notice  on  a  fourth 
party.  Witham  v.  Vane,  49  L.  J.,  Ch;  242  ;  41 
L.  T.  729 ;  28  W.  R.  276. 

In  an  action  by  a  shipowner  against  the  con- 
signee of  goods  under  a  bill  of  lading  to  recover 
damages  for  delay  in  unloading,  the  defendant 
obtained  an  order  to  bring  in  a  third  party,  viz., 
the  London  Banking  Association,  who  had 
bought  the  cargo  afloat.  The  court  gave  leave 
to  the  Banking  Association  to  give  notice  to  and 
bring  in  a  fourth  party  to  whom  they  had  resold 
the  cargo  afloat.  Fowler  v.  Xncop  and  the 
London  Banking  Association,  36  L.  T.  219. 

Quaere,  whether  the  provisions  of  Ord.  XVI. 
extend  to  bringing  in  any  parties  beyond  the 
third  party.  Yorkshire  Wagg&n  Company  v. 
Kewjwrt  Coal  Company,  5  Q.  B.  D.  268  ;  49  L. 
J.,  Q.  B.  527  ;  42  L.  T.  367  ;  28  W.  R.  506. 

Pleadings  —  Statement  of  ]>efenoe  by  lliird 
Parties.] — A  third  party  served  with  notice 
under  Ord  XVI.  r.  18,  was  allowed  to  put  in  a 
statement  of  defence  to  the  plaintiff's  statement 


of  claim,  limited  to  points  not  raised  by  the  de- 
fence of  the  defendants.  Witham  v.  Vane,  49 
L.  J.,  Ch.  242  ;  41  L.  T.  729  ;  28  W.  R.  276. 

Discovery —  Plaintiif  may  obtain  from  Third 
Parties.]  —  When  third  parties  have  appeared 
imder  Ord.  XVI.  r.  20,  and  have  been  given 
liberty  to  defend  under  r.  21,  the  plaintiff  has  the 
right  to  obtain  discovery  from  them.  MacAllister 
vjiochester  (Bishop'),  5  C.  P.  D.  194 ;  42L.T,481. 

Costs — Defendant  may  be  ordered  to  Pay  Costs 
of  Third  Party.] — There  is  power  to  order  a  de- 
fendant to  pay  costs  to  a  third  party  who  appears 
in  consequence  of  being  served  by  the  defendant 
with  a  notice  under  Ord.  XVI.  r.  18.  Yorkshire 
Waggon  Company  v.  Newport  Coal  Company 
(infra')  explained.  Dawson  v.  Shepherd,  49  L. 
J.,  Ex.  529  ;  42  L.  T.  611  ;  28  W.  R.  805— C.  A. 

There  is  no  jurisdiction  under  the  provisions 
of  Ord.  XVI.  r.  21,  to  impose  any  terms  with  re- 
gard to  the  payment  of  the  costs  of  a  party 
brought  in  by  notice  under  r.  18  upon  the  party 
bringing  him  in.  Yorkshire  Waggon  Company 
V.  Newport  Coal  Company,  5  Q.  B.  D.  268 ;  49 
L.  J.,  Q.  B.  527  ;  42  L.  T.  367  ;  28  W.  R.  605  ; 
hut  see  preceding  case. 

-—  Jnrisdietion  ta  order  Plaintiff  to  Pay 
Costs  of  Third  and  Fonrth  Parties.] — In  an  action 
on  an  agreement  to  purchase  certain  lands,  and 
which  agreement  contained  a  stipulation  that  the 
conveyance  should  contain  a  certain  covenant  as 
to  rent,  the  defendant,  having  brought  in  the  as- 
signs as  third  parties,  and  the  assigns  having: 
brought  in,  as  fourth  parties,  persons  who  had 
covenanted  to  indemnify  the  assigns  against  the 
rent : — Held,  that  there  was  no  jurisdiction  to 
order  the  plaintiff  to  pay  the  costs  of  the  third 
and  fourth  parties,  and  that  as  there  was  no  dis- 
puted question  of  fact  relating  to  them,  but  only 
a  question  of  liability  as  between  the  plaintiff 
and  defendants,  there  should  be  no  order  as  to 
the  costs  of  the  third  or  fourth  parties.  Witham 
V.  Vane,  44  L.  T.  718— C.  A.  Reversing  42  L.  T. 
686  ;  28  W.  R.  812. 

A  third  party,  who  was  imder  a  contract  to 
indemnify  the  defendant,  obtained  leave  to  ap- 
pear at  the  trial,  and  appeared  accordingly,  and 
succeeded  in  his  object  of  reducing  the  damages 
to  a  sum  already  paid  into  court  by  the  defen- 
dant : — Held,  that  he  was  not  entitled  to  costs 
against  the  plaintiff.  Williams  v.  Sauth'Eastem 
Railway  Company,  26  W.  R.  352. 

The  court  has  complete  jurisdiction  over  the 
costs  of  a  third  party  brought  in  under  Ord.  XV. 
r.  18 ;  and  even  where  the  order,  giving  direc- 
tions as  to  the  mode  in  which  the  questions  arc 
to  be  tried,  reserves  all  questions  between  the  de- 
fendant and  the  third  party,  including  the  ques- 
tion of  costs,  the  court  may  order  the  plaintiff  to 
pay  the  costs  of  the  third  party.  If  anbury  v. 
Upper  Inny  Drainage  Board,  12  L.  R.,  Ir.  217. 

Jnrisdietion  to  order  Third  Party  to  Pay 

Plaintiff's  Costs.]— The  High  Court  has  juris- 
diction to  order  a  third  party  to  pay  to  an  un- 
successful defendant  the  costs  payable  by  such 
defendant  to  the  plaintiff.  The  plaintiff  let  to 
the  defendant  a  house  for  twenty-one  years,  with 
option  to  determine  the  lease  at  the  end  of  seven 
or  fourteen,  by  deed  containing  covenants  by 
the  defendant  to  repair  and  paint  and  leave  in 
repair.     The  defendant,  after  having  occupied 
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for  five  years,  sublet  the  house  to  H.  for  the  re- 
mainder of  the  first  seven  years  by  a  writing  with 
a  clause,  that  **  the  letting  should  be  subject  in 
all  respects  to  the  terms  of  the  existing  lease  and 
the  covenants  and  stipulations  contained  therein." 
At  the  end  of  the  seven  years,  the  defendant 
having  determined  the  lease  in  the  exercise  of 
his  option,  the  plaintiff  claimed  from  the  defen- 
dant, and  the  defendant  claimed  from  H.,  the 
amount  at  which  dilapidations  had  been  assessed 
by  the  plaintiff's  surveyor.  H.  declined  to  pay 
or  to  give  the  defendant  an  indemnity,  or  to  take 
any  responsibility  in  the  matter.  Tlie  plaintiff 
sued  the  defendant,  who  brought  in  H.  as  third 
party.  The  issues,  as  between  the  plaintiff  and 
the  defendant,  and  the  defendant  and  H.,  were 
referred  separately  to  an  official  referee,  who  re- 
ported that  the  sum  claimed  by  the  plaintiff  was 
due  from  the  defendant  to  the  plaintiff,  and  that 
a  similar  sum  was  due  from  H.  to  the  defendant. 
A  divisional  court  (Lord  Coleridge,  C.  J.,  and 
Field,  J.),  on  adopting  the  second  report,  ordered 
H.  to  pay  all  cpsts  as  between  the  plaintiff  and 
the  defendant : — Held,  by  the  Court  of  Appeal 
(Jessel,  M.  R.,  Brett  and  Cotton,  L.JJ.),  that 
these  were  costs  within  the  discretion  of  the 
High  Court,  and  therefore  that  this  order  was 
not  appealable.  Hornby  v.  Cardwt'U^  8  Q.  B.  D. 
329  ;  51  L.  J.,  Q.  B.  89  ;  45  L.  T.  781  ;  30  W.  R. 
263— C.  A. 

The  court  has  power  under  Ord.  XVI.  r.  21,  to 
order  the  third  party  brought  into  the  action  to 
pay  to  the  plaintiff  the  costs  occasioned  by  his 
defence.  Filler  v.  Roberta,  21  Ch.  D.  198  ;  46 
L.  T.  527  ;  30  W.  R.  595. 


XII.  DEMURRER  AND  PROCEEDINGS  IN 

LIEU  OF. 

1.  Under  Rule*  of  Supreme  Courts  1883. 

2.  Practice  under  Judicature  Acts  preriouft 

tlierrto. 

3.  Practice  before  Judicature  Acts. 

a.  At  Law,  1853. 

b.  In  Equity,  1862. 

1.  Undbb  Rules  op  Supreme  Couet,  1883. 

By  Ord.  XXV.  rr.  1  and  2,  no  demurrer  U 
allowed,  but  any  party  shall  be  entitled  to  raise 
by  his  pleading  any  point  of  law.  Any  point  so 
raised  shall  be  disposed  of  by  the  judge  toho  tries 
the  cause,,  at  or  after  the  trial, provided  ihat^  by 
consent  of  t lie  parties,  or  by  order  of  the  court  or 
ajtidge  on  the  applicatum  of  either  party ^  the 
same  may  be  set  down  for  hearing  and  disposed 
of  at  any  time  before  the  trial. 

2.   Practice  undeb  Judicature  Acts 

PREVIOUS  thereto. 

Leave  to -Plead  and  Bemnr.] — An  application 
for  leave  to  reply  and  demur  should  be  made  by 
summons,  even  where  the  proposed  reply  is  a 
mere  joinder  of  issue.  Barter  v.  Harris j  8  L.  R., 
Ir.  284. 

Time  for  Delivery.] — A  defendant  who  has 
obtained  an  order  extending  the  time  within 
which  to  deliver  his  defence  may  demur  within 
such  extended  time.  Hodges  v.  Hodges,  2  Ch.  D. 
112;  45  L.  J.,  Ch.  750 ;  24  W.  R.  293. 


To  Part  of  Pleading.] — If  a  paragraph  in  a 
pleading  sets  up  a  distinct  cause  of  action, 
ground  of  defence,  set-off,  counter-claim,  or  reply, 
the  proper  course  for  the  party  objecting  thereto 
is  to  demur,  and  not  to  apply  at  chambers  to 
strike  out  the  paragraph.  iVatson  v.  Hawkifis, 
24  W.  R.  884. 

ABsignment  of  Facts  to  Prayer.] — Facts  stated 
in  a  pleading  need  not  be  assigned  to  any  parti- 
cular prayer ;  so  long  as  they  tend  to  shew  that 
the  party  relying  on  them  is  entitled  to  any  one 
of  the  reliefs  claimed,  the  paragraph  containing 
them  is  not  demurrable.    lb. 

So  long  as  they  entitle  the  party  pleading  them 
to  any  relief  at  all,  whether  expressly  prayed  for 
or  not,  the  paragraph  is  not  demurrable.    lb. 

To  Part  of  Case.] — Demurrers  which  do  not 
apply  to  the  whole  of  the  opponent's  case  ought 
not  to  be  used.  Leyman  v.  Latinwr^  37  L.  T. 
819--C.  A. 

Form.] — A  demurrer  "  to  such  part  of  the 
amended  statement  of  claim  as  claims  damages 
alleged  to  have  been  sustained  by  reason  of  the 
alleged  wrongful  acts  of  the  defendant  by  open- 
ing the  accounts  therein  in  that  behalf  referred 
to,"  is  good  in  form.  Powell  v.  Jewesbury,  9  Ch. 
D.  34  ;  39  L.  T.  213  ;  27  W.  R.  142— C.  A. 

A  demurrer  to  a  particular  claim  for  damages 
"  and  otherwise  "  will  not  be  oveiTuled  merely 
because  nominal  damages  might  be  got  under 
the  general  claim  for  damages  by  the  words 
"  and  otherwise."    lb. 

The  equity  in  a  statement  of  claim  was  not 
apparent,  but  had  to  be  collected  from  a  long 
and  complicated  series  of  facts.  A  defendant 
put  in  a  general  demurrer  on  the  ground  *^  that 
the  facts  alleged  do  not  shew  any  cause  of  action 
to  which  effect  can  be  given  as  against  this 
defendant :  " — Held,  that  notwithstanding  Ord. 
XXVIII.  r.  2,  a  demurrer  in  this  form  was  in 
such  a  case  sufficient.  Bidder  v.  McLean,  20  Ch. 
D.  512  ;  46  L.  T.  70  ;  30  W.  R.  529— C.  A. 

To  Specially-indorsed  Writ  and  Kotice.  —  A 

specially-indorsed  writ,  together  with  a  notice  in 
lieu  of  a  statement  of  claim  under  Ord.  XXI.' r.  4, 
are  equivalent  to  a  statement  of  claim  for  all 
purposes,  and  a  defendant  is,  therefore,  entitled 
to  demur  to  them,  if  the  claim  on  the  writ  shews 
no  cause  of  action.  Robei'tson  v.  Howard,  3  C. 
P.  D.  280  ;  47  L.  J.,  C.  P.  480  ;  38  L.  T.  715  ;  20 
W.  R.  683. 

A  writ  was  specially  indorsed, "  The  plaintiff's 
claim  is  against  the  defendant  as  the  acceptor  of 
a  bill  of  exchange.  The  following  are  particulars  : 
—Bill  of  exchange  for  180Z.,  dated  27th  of  March, 
1882,  drawn  by  C.  upon  and  accepted  by  defen- 
dant, payable  three  months  after  date."  The 
plaintiff  having  delivered  a  notice  under  Ord. 
XXI.  r.  4,  that  his  claim  was  that  which  appeared 
by  the  indorsement  on  the  writ,  the  defendant 
demurred  on  the  ground  that  the  statement  was 
insufficient,  and  disclosed  no  cause  of  action  : — 
Held,  that  there  was  no  ground  of  demurrer,  and 
that  the  defendant's  remedy,  if  any,  was  to  apply 
for  a  further  statement  under  the  rule.  Robert' 
son  V.  Howard,  supra,  disapproved.  Ihwcus  v. 
Chdrlton,  10  Q.  B.  D.  516  ;  52  L.  J.,  Q.  B.  710. 

To  Parties.] — A  shareholder  brought  an  action 
on  behalf  of  himself  and  the  other  shareholders 
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against  the  company's  solicitors  and  vendor  to 
set  aside  an  allied  secret  and  fraudulent  con- 
tracty  and  to  reooYer  a  large  sum  of  money  for 
the  company  from  their  solicitors,  the  company 
being  jomed  as  defendants  instead  of  plaintifb. 
A  demurrer  to  the  statement  of  claim  by  the 
defendants,  other  than  the  company,  on  the 
ground  that  the  action  could  only  be  maintained 
by  the  company,  was  allowed ;  but  the  plaintiff 
obained  leave,  under  Ord.  XVI.  r.  2,  to  amend 
his  writ  and  statement  of  claim  by  adding  the 
company  as  plaintiffs,  the  production  by  him  of 
any  authority  from  the  company  to  sue  in  their 
name  being  held  to  be  unnecessary.  Dveltett  v. 
Goter,  6  Ch.  D.  82;  46  L.  J.,Ch.  407 ;  26  W.  R.  554. 

As  the  plaintiff  charged  fraud  against  the  de- 
murring defendants,  the  question  whether  their 
costs  of  the  demurrer  should  be  paid  by  him  was 
reserved  till  the  trial  of  the  action.    Ih. 

Since  the  Judicature  Acts  there  is  no  such 
thing  as  a  demurrer  for  want  of  parties.  The 
proper  course  is  to  take  out  a  summons  under 
Ord.  XVI.  r.  13,  to  have  the  necessary  party  or 
parties  added.  Werderviann  v.  SocieU  Ginerale 
d'ElectricU'e,  45  L.  T.  514  ;  30  W.  R.  33— C.  A. ; 
S.  P.,  Abovloff  V.  Oppenheimer,  30  W.  R.  429. 
See  also  Shsehan  v.  Great  Eastern  Railicay 
Company,  16  Ch.  D.  59  ;  50  L.  J.,  Ch.  68  ;  43  L. 
T.  432  ;  29  W.  R.  69. 

Statute  of  Frandt  eannot  be  railed  on  Be- 
mnrrer.] — In  an  action  for  specific  performance 
of  an  agreement  when  the  statement  of  claim  is 
silent  as  to  whether  the  agreement  was  in  writing 
or  not,  a  defence  founded  on  the  Statute  of 
Frauds  cannot  be  raised  by  demurrer  specifically 
relying  on  the  statute.  Ftttcher  v.  FutcJier,  50 
L.  J.,  Ch.  735  ;  45  L.  T.  306 ;  29  W.  R.  884. 

The  defence  of  the  Statute  of  Frauds  cannot 
now  be  raised  by  demurrer.  Catling  v.  Kinffj  6 
Ch.  D.  660 ;  46  L.  J.,  Ch.  384  ;  36  L.  T.  526  ;  26 
W.  R.  550  ;  S,  P.,  Towle  v.  Topham,  37  L.  T.  308. 

A.,  to  whom  the  owner  of  a  quarry  had  agreed 
to  grant  a  lease,  agreed  on  behalf  of  himself  and 
all  persons  interested  to  sell  the  quarry  to  B.,  and 
"  that  the  lease  agreed  to  be  granted  by  the 
lessor  should  be  granted  as  B.  might  direct."  B. 
havjng  refused  to  complete  the  purchase,  A. 
brought  an  action  for  specific  performance,  and 
in  his  statement  of  claim  stated  his  agreement 
With  the  owner  of  the  quarry,  as  well  as  the 
memorandum  of  agreement  with  B.,  and  alleged 
that  B.  was  aware  of  the  nature  of  A.'s  interest 
in  the  quarry,  and  had  accepted  the  title.  B. 
demurrai,  on  the  ground  that  the  memorandum 
was  not  sufficient  within  the  Statute  of  Frauds  : 
— Held,  that  it  was  sufficient,  but  that  a  defence 
founded  on  the  Statute  of  Frauds  could  not 
since  the  Judicature  Acts  be  raised  by  demurrer. 
Morgan  v.  Worthhigton,  38  L.  T.  443. 

Statute  of  Limitations.]— The  Statute  of  Limi- 
tations must,  under  the  new  procedure,  be 
pleaded  and  cannot  be  raised  by  demurrer. 
Wakelee  v.  Davh,  25  W.  R.  60. 

A  defence  under  the  Statute  of  Limitations 
may  in  all  cases  be  raised  by  demurrer.  J^oyes 
V.  Crawley y  10  Ch.  D.  31  ;  48  L.  J.,  Ch.  112  ;  39 
L.  T.  266  ;  27  W.  R.  109.  But  see  DawJtimt  v. 
Penrhyn  (Lord),  4  App.  Gas.  51  ;  48  L.  J.,  Ch. 
304  ;  39  L.  T.  583  ;  27  W.  R.  173. 

Claim  founded  on  Felony.]— >A  statement  of 
claim  is  not  demurrable  on  the  ground  that  it 


shevrs  the  cause  of  action  to  be  a  felony  for 
which  the  felon  has  not  been  prosecuted.  Roope 
V.  D'Avigdor,  10  Q.  B.  D.  412;  48  L.  T,  761  ; 
47  J.  P.  248. 

]>emurrer  after  Amendment.] — ^A  defendant 
put  in  a  statement  of  defence,  not  demurring  to 
any  part  of  the  statement  of  dalm.  The  state- 
ment of  claim  was  amended,  not  making  a  sub- 
stantially new  case.  The  defendant  obtained 
leave  to  amend  his  statement  of  defence,  and 
put  in  a  statement  of  defence  and  demurrer  to 
part  of  the  statement  of  claim  : — Held,  that  the 
rule  of  chancery  practice,  that  a  defendant 
cannot  demur  to  what  he  has  previously  answered, 
is  no  longer  in  force ;  that  leave  to  amend  the 
statement  of  defence  authorized  the  putting  in  a 
demurrer  to  part  of  the  statement  of  claim ;  and 
that  the  defendant's  pleading  was  r^^lar. 
Powell  V.  Jewesbury,  9  Ch.  D.  34  ;  39  L.  T.  213  ; 
27  W.  R.  142— C.  A. 

AdmiMion  by  Demurring.] — The  party  demur- 
ring may  in  the  same  pleading  as  his  demurrer 
join  issue  upon  the  other  paragraphs  of  the 
preceding  pleading ;  and  then  upon  the  argument 
of  the  demurrer  he  will  be  taken  to  admit  only 
the  facts  stated  in  the  paragraphs  demurred 
to.     Watson  v.  Hawkins,  24  W.  R.  884. 

When  allegations  in  a  pleading  are  admitted 
for  the  purpose  of  a  demurrer,  they  are  admitted 
for  that  purpose  only,  and  should  not  be  com- 
mented on  by  the  court  as  if  they  were  de 
facto  true.  Day  v.  Brownrigg,  27  W.  R.  217 — 
C.  A. 

Pleading  when  Overruled.] — When  a  demurrer 
is  overrul^,  the  demurring  party  is  entitled  to 
plead  to  the  merits.  Bdl  v.  WUkinson,  26 
W.  R.  275— C.  A. 

Demurrable  Petition — Evidence  gone  into — 
Leave  to  Amend.] — Where,  after  a  petition  to 
wind  up  a  company  had  been  open^,  and  the 
evidence  gone  into,  counsel  for  the  respondent 
raised  the  point  that  the  petition  was  demur- 
rable, the  court  gave  leave  to  amend  the  petition 
on  the  ground  that  it  is  the  duty  of  the  respon- 
dent to  be  prompt  with  a  demurrer,  and  that  he 
should  have  insisted  upon  the  court  giving  a 
decision  upon  the  demurrer  before  the  evidence 
was  gone  into.  White  Star  Consolidated  Gold 
Mining  Company,  In  re,  48  L.  T.  815. 

Cross  Demurren,  Right  to  begin.]— Where 

there  are  cross  appeals  on  cross  demurrers  before 
the  Court  of  Appeal,  and  the  burden  of  proof 
lies  on  the  defendant,  so  that  if  he  fails  in  his 
appeal  the  cross  appeal  becomes  immaterial,  the 
defendant  will  be  entitled  to  begin.  Clarke  v. 
Bradlaugh,  7  Q.  B.  D.  38  ;  50  L.  J.,  Q.  B.  342— 
C.  A. 

Judgment  against  Defence  —  Ooodneu  of 
Reply  unnecesiary  to  Decide.]— One  cannot  say 
that  any  reply  to  a  bad  statement  of  defence  is 
itself  bad ;  there  cannot  be  a  bad  answer  to  a 
bad  question.  The  defence  here  being  bad,  we 
cannot  decide  on  the  reply,  it  simply  becomes 
immaterial.  Clarke  v.  Bradlavgh,  50  L.  J., 
Q.  B.  p.  860  ;  44  L.  T.  667  ;  29  W.  R.  516— C.  A. 

Raising  Objection  at  Hearing  after  Demurrer 
overruled  and  Amendment.] — ^After  a  demurrer 
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had  beea  overruled  the  bill  was  amended,  and 
the  defendant  answered,  not  taking  in  his 
answer  the  objection  which  had  been  raised  on 
the  demarrer : — Held,  that  he  might  at  the 
hearing  take  the  same  objection.  Johnatson  v. 
Bonhote,  2  Ch.  D.  298 ;  45  L.  J.,  Ch.  651  ;  34 
L.  T.  745  ;  24  W.  R.  619— C.  A. 

Not  to  bo  Raised  by  way  of  Motion  for  Jadg- 
mejLt.] — A  demurrer  to  a  defence  ought  not  to 
be  raised  by  way  of  motion  for  judgment  under 
Ord.  XL.  r.  11.  Mellor  v.  Sidebottom,  5  Ch.  D. 
342  ;  46  L.  J.,  Ch.  398 ;  37  L.  T.  7  ;  25  W.  R. 
401— C.  A. 

Costs.] — The  defendant  succeeded  on  a  de- 
murrer to  the  plaintiff's  statement  of  claim,  and 
plaintiff  was  ordered  to  pay  the  costs  of  the 
demurrer,  liberty  being  given  to  him  to  amend. 
He  amended  accordingly,  and  the  action  was  set 
down  for  trial.  The  plaintiff  failed  to  pay  the 
costs,  and  the  defendant  obtained  an  order  to 
stay  proceedings  until  payment.  Five  months 
after  the  date  of  this  order,  the  costs  being  still 
unpaid,  the  court  ordered  the  action  to  be  dis- 
missed unless  the  costs  were  paid  within  a  month 
from  the  date  of  the  notice  of  motion.  White  v. 
Bromige,  26  W.  R.  312. 

The  plaintiffs  filed  a  statement  of  claim,  seek- 
ing to  carry  out  against  the  defendant  a  decree 
establishing  a  general  right  of  common.  The 
defendant  demurred  on  the  ground  that  under 
an  act  of  parliament  the  plaintiffs  were  pro- 
hibited from  taking  proceedings  (except  such 
as  were  supplemental  to  the  original  suit,  the 
decree  in  which  they  sought  to  inforce),  without 
the  leave  of  a  certain  body,  and  that  they  did 
not  state  that  they  had  obtained  such  leave  : — 
Held  (the  proceedings  being  original  and  not 
supplcmental),that  the  demurrer  must  be  allowed 
on  the  second  ground,  with  liberty  for  the  plain- 
tiffs to  amend  by  obtaining  leave,  and  that  in 
case  they  obtained  ^uch  leave,  the  costs  of  the 
demurrer  should  be  reserved.  City  of  London 
(^Sewers  CommU^ionerg)  v,  Oellatly,  3  Ch.  D. 
610 ;  45  L.  J.,  Ch.  788  ;  24  W.  R.  346. 


3.  Practice  before  Judicature  Acts. 

a.  At  Law. 

i.  When  Frivolous. 

ii.  Notice  of,  and  Joinder  in,  1854. 
iii.  Paper  Books,  1855. 

iv.  Argument,  1857. 

V.  Judgment,  1858. 
vi.  Error  on,  1859. 

vii.  Withdrawing  Demurrer  or  Pleas,  1859. 
viii.  Costs,  1860. 
ix.  Trial  of  Issues  in  Fact  and  Law,  1861. 

X.  Form  of  Issue,  1862. 
xi.  Trial,  1862. 

i.  When  Frivolous. 

What.] — The  court  will  not  set  aside  a  de- 
murrer as  frivolous  when  the  point  raised  fairly 
admits  of  argument.  Dalton  v.  M^Intyre,  1  D., 
N.  S.  76  ;  S.  P.,  White  v.  Woodward,  4  C.  B. 
752. 

Or  where  there  are  conflicting  decisions  as  to 
the  validity  of  the  point  raised.  Lang  dale  v. 
Maclean^  10  Jur.  642. 


In  an  action  by  an  executor  upon  a  bond  given 
to  his  testator,  a  demurrer  to  a  replication  tra- 
versing a  payment  alleged  in  the  plea  to  have 
been  made  to  a  party  stated  to  have  been  a  co- 
executor  with  the  plaintiff,  but  not  shewn  to  be 
alive,  on  the  ground  that  the  plaintiff  has 
omitted  to  describe  himself  as  a  surviving  exe- 
cutor, is  frivolous.  Tuckey  v.  Hawkins,  4  C.  B. 
655. 

Where  a  demurrer,  though  not  absolutely 
frivolous,  is  evidently  for  the  mere  purpose  of 
gaining  time,  the  court  will  permit  it  to  be  taken 
out  of  its  turn.    JDawson  v.  Parry,  6  Scott,  890  ; 

I  Arn.  384.    See  XJnderhill  v.  Hurney,  3  D.  P.  C. 
495. 

Setting  Aside.]— The  jurisdiction  of  a  judge 
at  chambers  in  setting  aside  demurrers  as  frivol- 
ous, is  of  so  beneficial  a  tendency,  that  the  court 
will  not  encourage  applications  calling  on  them 
to  interfere  with  it.  Lane  v.  Ridley,  10  Q.  B. 
479  ;  12  Jur.  44,  n. ;  8,  P.,  Cutts  v.  Surridge,  9 
Q.  B.  1015  ;  4  D.  &  L.  642  ;  16  L.  J.,  Q.  B.  193 ; 

II  Jur.  585.     But  see  Tallis  v.  TallU,  1  El.  &  Bl. 
397,  n. ;  21  L.  J.,  Q.  B.  269  ;  16  Jur.  744. 

A  rule  for  setting  aside  a  demurrer  to  a  repli- 
cation as  frivolous,  should  be  drawn  up  on  read- 
ing the  replication.  Daniel  v.  Lewis,  1  D.,  N.  S. 
542  ;  6  Jur.  325  ;  8.  P.,  Horner  v.  Anderton,  9 
D.  P.  C.  119  ;  1  W.  P.  C.  21. 

A  rule  for  setting  aside  a  demurrer  as  frivolous, 
must  be  drawn  up  on  reading  the  pleadings  de- 
murred to  with  the  demurrer  and  marginal  state- 
ment, OP  it  will  be  discharged.  Howarth  v. 
Ruhbersty,  3  D.  P.  C.  455 ;  5  Tyr.  391. 

When  a  defendant  demurs  to  a  replication  the 
court  has  not  jurisdiction  to  set  the  demurrer 
aside  upon  an  affidavit  that  the  plea  is  totally 
false.  Edwards  v.  Greenwood,  5  Bing.  N.  C, 
476  ;  7  Scott,  482  ;  2  Arn.  27. 

And  if  a  party  joins  in  demurrer,  and  gives 
notice  of  trial  of  issues  in  fact,  he  cannot  set 
aside  the  demurrer  as  frivolous.  Norton  v.  Mack- 
intosh, 7  D.  P.  C.  521  ;  1  W.,  W.  &  H.  573. 

A  judge  having  ordered  a  sham  demurrer  to  be 
set  aside,  and  judgment  signed,  under  which 
final  judgment  was  signed  without  an  interlocu- 
tory judgment,  and  the  debt  and  costs  levied, 
the  court  set  aside  the  order.  Poster  v.  Burton^ 
3  Tyr.  388  ;  1  D.  P.  C.  683. 


ii.  Notice  of,  and  Joinder  in. 

It  is  an  irregularity  to  set  down  a  demurrer 
for  argument  l^ore  the  delivery  of  a  joinder  in 
demurrer.  Gibbons  v.  Mottram,  6  M.  &  G.  692  ; 
7  Scott,  N.  R.  535. 

The  court  cannot  compel  a  party  to  join  in 
demurrer  before  the  time  allowed,  although  the 
pleading  demurred  to  is  clearly  frivolous,  and 
for  delay.    Hall  v.  Popplewcll,  5  M.  &  W.  341. 

A  plaintiff,  having  demurred  to  the  defendant's 
plea,  cannot  add  the  joinder  in  demurrer  for  him; 
but  the  defendant  is  entitled  to  four  days,  in 
which  he  is  bound  to  deliver  the  joinder  to  the 
plaintiff,  if  notice  has  been  given  according  to 
the  above  rule.     Mullins  v.  Cox,  7  D.  P.  C.  660. 

Where  a  defendant,  on  the  last  day  for  joining 
in  demurrer,  obtained  a  rule  nisi  for  setting  aside 
the  plaintiff's  proceedings,  with  a  stay  of  pro- 
ceedings in  the  meantime,  which  rule  was  after- 
wards discharged  with  costs : — Held,  that  the 
defendant  was  in  time  to  join  in  demurrer  at 
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any  time  in  the  day  that  the  rule  was  disposed 
of,  and  that  a  judgment  previously  signed  by  the 
plaintiff  was  irregular.  Veimori  v.  Hodginx,  4 
D.  P.  C.  665. 

iii.  Paper  Books, 

Effect  of  Whole  Secord.] — Although  the  17th 
rule  of  Hilary  Term,  1853,  directs  the  pleadings 
demurred  to  only  to  be  set  out  in  the  demurrer 
books,  the  court  may  look  to  the  whole  record. 
Burnmglis  v.  Ilodion,  I  P.  &  D.  328  ;  9  A.  &  E. 
499,  n. 

Though  in  general  in  arguing  a  demurrer,  the 
court  will  not  transfer  one  part  of  a  record  to 
another,  yet,  where  one  part  which  appears  de- 
ficient refers  to  another  which  supplies  that  de- 
ficiency, it  may  be  done.  M'Bmigal  v.  Rohrrt- 
son,  4  Bing.  435  ;  1  M.  &  P.  147  ;  2  Y.  &  J.  11. 

Delivery  to  the  Judges.]— -The  only  proper 
place  for  the  delivery  of  paper  books  is  the 
judges'  chambers  in  Serjeants'  Inn.  Howells  v. 
WyiiM;  15  C.  B.,  N.  S.  11  ;  32  L.  J.,  C.  P.  241  ; 
9  Jur.,  N.  S.  1041  :  11  W.  R.  807. 

Where  a  respondent,  in  a  special  case,  delivered 
the  copies  to  the  judges'  clerk  at  Westminster, 
the  court  directed  him  to  pay  the  appellant  the 
costs  of  the  copies  delivered  at  the  judges'  cham- 
bers by  the  appellant  in  default.    Ih. 

The  court  will  not  accept  an  undertaking  of 
.counsel  to  pay  for  the  demurrer  books  delivered 
by  the  opposite  party,  where  the  counsel  has  no 
authority,  on  the  part  of  his  client,  to  enter  into 
such  an  undertaking.    Smith  v.  Beemam,,  6  Jur. 

222. 

Where  a  plaintiff,  at  five  o'clock  in  the  after- 
noon of  Saturday,  gave  notice  to  the  defendant 
that  a  demurrer  was  set  down  for  argument  on 
the  following  Friday,  delivering,  at  the  same 
time,  a  joinder  in  demurrer,  and  early  on  Mon- 
day morning  delivered  copies  of  the  demurrer 
books  to  the  clerks  of  the  two  junior  judges,  the 
court  made  a  rule  absolute,  with  costs,  for  the 
defendant  to  be  at  liberty  to  deliver  his  paper 
books.     Glhhons  v.  Mottram,  1  D.  &  L.  815. 

A  cause  was  entered  in  the  paper  for  argu- 
ment. A  defendant  having  demurred  to  a  re- 
plication, the  plaintiff  got  the  case  put  into  the 
paper  as  for  argument,  and  the  defendant  came 
prepared  to  argue  the  point ;  but  the  plaintiff 
had  not  joined  in  demurrer,  and  of  course  no 
paper  books  were  delivered  to  the  judges  : — 
Held,  that  the  defendant  was  not  entitled  to  his 
costs  of  appearing  for  argument.  Uowarth  v. 
Iluhhersty,  3  D.  P.  C.  457 ;  5  Tyr.  391. 

In  the  construction  of  the  rule  for  the  delivery 
of  paper  books  to  the  judges  before  argument, 
Sunday  is  to  be  counted  as  one  of  the  four  days 
between  the  delivery  of  the  paper  books  and  the 
day  of  argument,  except  it  is  the  last  day.  Ilodg- 
Jiitis  or  Jlodlthis  v.  Hancock  or  Cook^  14  M.  &  W. 
120  ;  2  D.  &  L.  895  ;  9  Jur.  792.  See  14  M.  &  W. 
336  ;  3  D.  &  L.  243  ;  1  C.  B.  871. 

Where  a  plaintiff  has  delivered  all  the  de- 
murrer books,  he  cannot  call  upon  the  defendant 
to  pay  for  those  delivered  to  the  puisne  judges 
as  a  condition  of  his  being  heard,  unless  he  has 
himself  strictly  complied  with  the  rule,  by  de- 
livering  the  books  for  the  defendant  on  the  day 
following  that  on  which  the  defendant  should 
have  delivered  them.  Hooper  v.  Woolmer,  10 
C.  B.  370. 

The  defendant's  attorney  having  delivered  all 
the  demurrer  books,  upon  the  plaintiff's  default. 


the  court  refused  to  allow  the  plaintiff's  counsel 
to  be  heard,  or,  his  attorr\ey  not  being  at  hand 
to  pay  for  the  books,  to  postpone  the  argument, 
Simmons  v.  Siggers,  1  C.  B.,  N.  S.  683. 

Where  a  plaintiff  has,  upon  the  defendant's 
default,  in  due  time  delivered  the  demurrer 
books  for  him  to  the  two  puisne  judges,  the  de- 
fendant cannot  be  heard,  but  the  plaintiff  will 
have  judgment,  unless  the  defendant  appears 
and  pays  for  the  books  so  delivered  for  him. 
Dorsett  v.  Aspdin,  11  C.  B.  651  ;  2  li.,  M.  &  P. 
625  ;  S.  P.,  Wiltm  v.  Scarlett,  1  D.  &  L.  810. 

A  previous  notice  of  the  plaintiff's  intention 
to  take  the  objection  is  not  required.    lb. 

Where  one  party  has  failed  to  deliver  the 
paper  books,  and  the  other  has  delivered  the 
paper  books  for  himself,  but  not  for  the  default- 
ing party,  the  cause  will,  if  both  parties  have 
appeared,  be  struck  "out ;  but  if  the  defaulting 
party  has  not  appeared,  the  other  party  will  be 
entitled  to  judgment.  Sanghurst  v.  Haynes,  13 
W.  R.  291. 

Where  one  party  has  omitted  to  leave  de- 
murrer books  with  the  judges,  and  the  other  has 
delivered  them  on  his  default,  and  objects  to 
his  being  heard  till  he  has  paid  the  costs  of  such 
delivery,  notice  must  be  given  to  such  party 
before  the  objection  is  made  in  court.  It  will 
not  be  entertained  on  an  ex  parte  application. 
Sandcll  v.  Bennett,  4  N.  &  M.  89  ;  1  A.  &  E.204. 

If  a  party  seeks  to  make  his  opponent  pay  the 
costs  of  copies  of  demurrer  books,  he  must  de- 
liver them  on  the  day  after  the  time  for  his 
opponent's  delivering  them  expires.  Fisher  v. 
Snow,  3  D.  P.  C.  27. 

It  is  too  late  to  deliver  paper  books  on  Saturday 
evening  for  an  argument  on  Monday  morning. 
Darker  v.  Darker,  2  D.  P.  C.  88. 

If  one  side  neglects  to  deliver  his  demurrer 
books  to  the  judge  the  other  side  should  do  so  for 
him,  and  then  he  will  be  entitled  to  judgment ; 
but  otherwise  the  case  will  be  struck  out,  Ahra- 
hum  V.  Cook,  3  D.  P.  C.  216. 

Where  a  defendant  has  neglected  to  deliver 
his  demurrer  books,  and  docs  not  appear  at  the 
argument  to  support  his  pleadings,  but  has 
offered  to  give  a  cognovit,  the  court  wiU  give 
judgment  for  the  plaintiff  without  requiring  the 
delivery  of  the  defendant's  demurrer  books. 
Scott  V.  Rohson,  2  C,  M.  &  R.  29  ;  5  Tyr.  717. 

Points.] — A  demurrer  to  a  plea  stating  in  the 
body  of  it  and  in  the  margin,  "  that  the  plea  was 
insuflBcient,  for  the  like  grounds  of  objection  a«^ 
those  taken  to  a  former  plea,"  is  a  sufficient 
statement  of  the  causes  of  demurrer.  Braham 
V.  WatUns,  4  D.  &  L.  42  ;  16  M.  &  W.  77  ;  16 
L.  J.,  Ex.  9. 

The  rule  is  intended  for  the  advantage  of  the 
court,  and  not  of  the  parties.  Scott  v.  Chapel mc, 
2  D.,  N.  S.  78  ;  5  Scott,  N.  R.  148  ;  4  M.  &  G.  336. 

The  paper  books  must  state  the  points  in- 
tended to  be  made  on  each  side.  The  party 
whose  pleading  is  demurred  to  cannot  argue  that 
a  prior  pleading  of  the  opposite  party  is  bad, 
unless  his  paper  book  states  the  point.  Arhouin 
V.  Anderson,  1  Q.  B.  498. 

W^hen  a  defendant  demurs  to  a  replication, 
and  the  plaintiff  delivers  to  the  judges'  clerk 
points  for  argument,  impugning  the  pleas,  it  is 
the  duty  of  the  defendant  to  obtain  such  points 
from  the  judges'  clerk  ;  and  if  the  defendant 
fails  to  do  so,  the  court  will,  nevertheless,  hear 
the  plaintiff's  objections  to  the  pleas,  although 


1857 


PEACTICE — Demurrer  and  Proceedings  in  Lieu  of. 


1858 


the  defendant  was  not  previonslj  aware  of  such 
objections.     Oarrard  v.  Mardey,  1  D.  &  L.  51. 

Where  a  defendant  demurs  and  the  court  oYer- 
rules  the  demurrer,  the  defendant  is  at  liberty  to 
object  to  any  of  the  previous  pleadings  of  the 
plaintiff,  if  the  objection  is  stated  in  the  margin 
of  the  paper  book,  but  otherwise  not.  Darliitg 
V,  6rumeyy  2  D.  P.  C.  101,  See  Riley  v.  Parker ^ 
3  M.  &  W.  230. 

On  demurrer  to  a  replication,  the  court  will  not 
permit  the  plaintiff  to  attack  the  plea,  unless  the 
point  has  been  marked  for  argument.  Bayley  v. 
Homan,  3  Scott,  884. 

And  where  a  demurrer  was  raised  on  the 
pleadings,  subsequent  to  the  declaration,  the 
court  refused  to  hear  an  objection  as  to  the  ille- 
gality of  the  contract  declared  upon,  no  excep- 
tion being  taken  on  that  point  in  the  margin  of 
the  demurrer  book.  Broden  v.  Marriott^  2 
Bing.  N,  C.  473  ;  2  Scott,  703  ;  1  Hodges,  383. 

When  several  grounds  of  demurrer  are  specified 
in  the  margin,  it  is  sufficient,  without  specifying 
on  which  of  those  grounds  the  defendant  intends 
to  rely.  WliUmore  v.  Nicholls^  5  D.  P.  C.  521  ; 
W.,  W.  &  D.  188. 

A  statement  in  the  margin  of  a  demurrer  to  a 
plea,  that  the  matters  disclosed  in  the  plea  con- 
tain no  answer  to  the  declaration,  is  insufficient. 
Ros$  V.  Robinson,  3  D.  P.  C.  779  ;  1  Gale,  102. 

It  is  not  a  sufficient  objection  to  a  demurrer 
being  argued,  that  the  point  intended  to  be 
rais^  is  not  stated  in  the  margin  of  the  de- 
murrer. The  rule  only  enables  the  opposite 
party  to  set  aside  the  demurrer.  Lacy  v.  Umbers, 
3  D.  P.  C.  732  ;  5  Tyr.  741. 

Where  a  defendant  assigned  as  ground  of  de- 
murrer to  an  entire  declaration,  that  it  did  not 
disclose  whether  the  plaintiff's  proceeding  was 
in  person  or  by  attorney,  and  that  it  conduded 
impro^rly,  "to  the  damage  of  the  plaintiff," 
upon  joinder  in  demurrer,  the  court  would  not 
allow  the  plaintiff  to  enter  a  nolle  prosequi  as  to 
the  damage.    Butler  v.  Mapp,  10  Bing.  391. 

The  rule  which  requires  the  grounds  of  the  de- 
murrer to  be  stated  in  the  margin,  does  not  ex- 
tend to  revenue  cases,  in  which  the  three  courts 
have  not  a  concurrent  jurisdiction.  Rex  v.  Wool' 
lett,  2  C,  M.  &  R.  256  ;  3  D.  P.  C.  694  ;  5  Tyr. 
786  ;  1  Gale,  157. 

iv.  Argument, 

Setting  Down  for  Argument.]  —  Where  a 
defendant  became  bankrupt  after  a  cause  was 
set  down  for  argument  on  demurrer,  the  court 
refused  to  strike  it  out  of  the  paper  at  the  sugges- 
tion of  the  plaintiff,  although  the  assignees  re- 
fused to  give  security  for  costs.  Flight  v. 
Olossop,  4  D.  P.  C.  135  ;  1  Hodges,  222. 

A  plaintiff  having  gone  abr^d  subsequently 
to  his  cause  being  set  down  in  the  special  paper 
for  argument,  upon  a  motion  for  security  for 
costs  the  court  directed  that  the  demurrer  should 
be  argued,  when  if  judgment  should  be  given  for 
the  plaintiff,  proceedings  should  be  stayed  until 
security  for  costs  was  given.  Kemble  v.  MilU,  1 
M.  &  G.  565  ;  8  D.  P.  C.  836  ;  1  Scott,  N.  R.  402. 

If  a  cause  where  there  is  joinder  in  demurrer 
and  no  argument  is  struck  out  of  the  paper,  no 
one  praying  judgment,  the  cause  must  h^  entered 
de  novo.    Anon,,  2  Chit.  402. 

Other  Xatten  relating  to.] — ^Where  several 
defendants  plead  separately  pleas  which  are 
TOL.  T, 


demurred  to,  the  pleas  and  demurrers  being 
substantially  the  same,  each  defendant  is  not 
entitled  to  appear  by  separate  counsel  on  the 
argument  of  the  demurrer.  Willson  v.  Carey, 
10  M.  &  W.  641 ;  2  D.,  N.  S.  531  ;  12  L.  J., 
Ex.  17  ;  7  Jur.  726. 

The  court  will  hear  only  one  counsel  on  de- 
murrer, when  several  defendants  separately 
demur  on  the  same  gronnd  ;  and  unless  by  agree- 
ment between  the  connsel  for  the  defendants, 
only  the  counsel  for  the  defendant  whose  de- 
murrer is  entered  first  on  the  list.  Charlton  v. 
Hay,  31  \u  T.  437. 

A  defendant  demurred  to  one  count,  and  the 
plaintiff  to  two  of  the  pleas  to  other  counts  : — 
Held,  that  he  was  entitled  to  begin.  Williams 
V.  Jarman,  13  M.  &  W.  128  ;  2  D.  &  L.  212  ;  14 
L.  J.,  Ex.  166  ;  18  Jur.  477. 

Where  the  defendant  demurred  to  a  second 
count,  and  the  plaintiff  demurred  to  a  plea  to 
the  first  count: — Held,  that  the  plaintiff  had 
the  right  to  be^n.  Bourne  v.  Seymour,  16  C.  B. 
337,  342 ;  24  L.  J.,  C.  P.  202  ;  1  Jur.,  N.  S. 
1001. 

Where  a  defendant  demurs  to  a  declaration, 
and  also  pleads  over,  and  the  plaintiff  demurs  to 
the  plea,  the  plaintiff  has  the  right  to  begin. 
Halhead  v.  Young,  6  El.  &  Bl.  312 ;  25  L.  J., 
Q.  B.  290. 

Where  there  are  cross  demurrers,  the  plaintiff 
is  entitled  to  begin,  although  the  defendant  is 
the  party  first  demurring.  lb, ;  8.  P,,  Blackburn 
iMayor')  v.  Parkinson,  1  Bl.  &  El.  71 ;  28  L.  J.^ 
M.  C.  7 ;.  Churehujard  t,  Reg.,  1  L.  R.,  Q.  B. 
173  ;  6  B.  &  S.  808. 

And  this  practice  prevails  in  the  Court  of 
Common  Pleas.  Barker  v.  Midland  Railway 
Company,  18  0.  B.  46  ;  Wolverhampton  N'ew 
Waterworks  Company  v.  Hawkesford,  3  C.  B,, 
N.  S.  703 ;  28  L.  J.,  C.  P.  242. 

But  according  to  the  practice  of  the  Ex- 
chequer, when  there  are  cross  demurrers  which 
go  to  the  whole  canse  of  action,  the  party  first 
demurring  is  entitled  to  begin.  HUl  v.  Cowdery, 
1  H.  &  N.  360 ;  25  L.  J.,  Ex.  286,  n. ;  S.  P,, 
Redway  v.  Sweeting,  2  L.  R.,  Ex.  400  ;  36  L.  J., 
Ex.  185  ;  16  L.  T.  495  ;  15  W.  R.  908. 


V.  Judgment, 

In  pleading,  whoever  makes  the  first  fault, 
from  whichever  side  the  demurrer  comes,  shall 
have  judgment  against  him.  Palmer  v.  Stone, 
2  Wils.  96. 

Plea,  demurrer  and  replication  thereto,  and 
demurrer  to  the  replication,  the  plea  being  bad, 
the  plaintiff  is  entitled  to  judgment  on  the 
whole  record,  the  first  fault  being  in  the  plea. 
Lockwood  V.  Kash,  18  C.  B.  536. 

Where  there  is  a  demurrer  to  two  counts,  or 
to  two  pleas,  one  of  which  is  bad  and  the  other 
good,  the  court  ought  to  give  judgment  on  the 
whole  record,  accoiding  to  the  truth,  and  not  to 
overrule  the  demurrer  as  being  too  large.  Briscoe 
V.  Hill,  10  M.  &  W.  735  ;  2  D.,  N.  S.  566 ;  12 
L.  J.,  Ex.  126  ;  7  Jur.  306  ;  S,  P.,  Yeates  v. 
Tearle,  8  Jur.  774,  Formerly  a  different  prac- 
tice prevailed,  see  Ferguson  v.  Mitchell,  2  C,  M, 
&  R.  687 ;  4  D.  P.  C.  513 ;  1  Gale,  346 ;  S.  P., 
Spyer  v.  Thelwell,  2  C,  M.  &;  R.  692  ;  4  D.  P.  C. 
509  ;  Webb  v.  Baker,  3  N.  &  P.  87  ;  7  A.  &  E. 
841. 

So,  where  several  breaches  are  assigned  in  a 
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declaration,  to  the  whole  of  which  there  is  a 
demurrer,  if  any  breach  is  well  assigned,  the 
plain tifiE  is  entitled  to  judgment  as  to  that 
breach,  and  the  defendant  is  not  entitled  to 
judgment  on  the  ground  that  the  demurrer, is 
too  large.  Sliide  v.  Hawley,  13  M,  &  W.  757  ; 
S.  P.,  Dawfton  v.  Wrench,  6  D.  &  L.  474  ;  3  Ex. 
359  ;  18  L.  J.,  Ex.  229. 

Where  a  defendant  pleads  two  pleas,  on  one 
of  which  issue  is  joined,  and  to  the  other  there 
is  a  replication ;  and  he  rejoins,  confessing  the 
cause  of  action  on  that  pleading,  and  the  plain- 
tiff demurs  to  the  rejoinder ;  but  the  defendant, 
instead  of  joining  in  demurrer,  gives  notice  that 
he  does  not  Intend  proceeding  on  the  second 
plea,  the  plaintiff  will  not  be  entitled  to  judg- 
ment on  the  whole  record,  but  the  court  w2l 
grant  a  rule  for  striking  out  the  pleading  de- 
murred to.  mtehcock  v.  Walter,  6  D.  P.  C.  457  ; 
6  Scott,  792. 

In  an  action  on  a  contract,  the  defendant  can 
only  be  chargeable  for  a  breach  of  the  promise 
as  laid  in  the  declaration ;  therefore,  where  a 
promise,  as  laid,  was  held  to  be  bad  upon  de- 
murrer, the  court  would  not  give  judgment  for 
the  plaintiff,  on  the  ground  that  a  good  cause 
of  action  sufficiently  appeared  on  the  face  of 
the  declaration,  such  cause  of  action  being  dif- 
ferent from  that  for  which  the  plaintiff  pro- 
ceeded. Head  v.  Baldrey,  2  N,  &  P.  217  ;  6  A. 
&  E.  469  ;  W.,  W.  &  D.  464. 

If  a  defendant  demurs  generally  to  all  the 
counts  in  a  declaration,  judgment  must  be 
entered  for  the  plaintiff  on  such  of  them  as  are 
good.  Powell  v.  Graham,  1  Moore,  365 ;  7 
Taunt.  580. 

If,  after  entering  up  judgment  for  himself 
upon  two  counts,  the  plaintiff  discovers  an  error 
in  one  of  them,  he  may  waive  his  judgment 
on  that  count,  and  enter  it  for  the  defendant. 
Spicer  v.  Iha^dale,  2  B.  &  P.  49. 

A  party  to  whom  a  demurrer  book  is  delivered 
cannot  sign  judgment  while  he  retains  it.  Thynn^ 
y.  Woodman,  2  Tyr.  494  ;  S,  a,  nom.  Pym  v. 
Woodnuin,  1  D.  P.  C.  560  ;  2  C.  &  J.  465. 

vi.  Error  on, 

A  defendant  may  bring  error  on  a  judgment 
for  the  plaintiff  on  demurrer  to  a  replication  to 
one  of  several  pleas,  though  the  plaintiff  has 
subsequently  discontinued  the  action,  except  as 
to  the  costs  of  the  demurrer.  Shepherd  v,  ^karp, 
IH.  &N.  116.  ^ 

Upon  a  writ  of  error  brought  by  the  plaintiff 
the  court  cannot  simply  reverse  the  judgment 
of  the  court  below,  but  must  give  such  judgment 
as  that  court  ought  to  have  given.  Gregory  v. 
Brunswick  (Duke),  3  C.  B.  481  ;  16  L.  J.,  C.  P. 
35. 

vii.  Withdrawing  Demurrer  or  Pleas, 

An  application  to  withdraw  a  demurrer,  with 
liberty  to  plead  de  novo,  cannot  be  made  tdter 
judgment  has  been  pronounced.  Farehrother  v. 
Worsley,  1  C.  &  J.  549  ;  1  Tyr.  437. 

Where  there  are  two  pleas  to  the  whole  action, 
upon  one  of  which  issue  is  joined  to  the  country, 
and  upon  the  other  judgment  is  given  for  the  de- 
fendant upon  demurrer,  the  court  will  allow  the 
defendant  to  strike  out  the  general  issue.  Young 
V.  Beeh,  3  D.  P.  C.  804. 

In  an  action  for  libel,  the  plaintiff  went  to  the 


countiy  on  the  pleas  to  the  first  and  third 
counts,  and  demurred  to  the  pleas  to  the  second. 
Having  obtained  judgment  on  the  demurer, 
the  court  refused  to  allow  him  to  withdraw  the 
replication  to  the  pleas  to  the  third  count,  and 
substitute  a  demurrer  ;  but  allowed  him  to  enter 
a  nolle  prosequi  to  the  first  and  third  counts,  on 
payment  of  costs.  Delegal  v.  Higldey^  4  Blng. 
N.  C.  114  ;  5  Scott,  394  ;  6  D.  P.  C.  194  ;  3 
Hodges,  259. 

viii.  Costs, 

Where  there  had  been  a  demurrer  to  a  plea, 
upon  which  the  plaintiff  had  judgment,  and 
aiterwards  he  amended  his  declaration  upon 
payment  of  costs  (which  were  received  by  the 
defendant),  withdrawing  that  part  of  his  demand 
to  which  the  bad  plea  had  been  pleaded  : — ^Held, 
that  the  defendant  was  not  entitled  to  the  costs 
of  the  plea  and  demurrer.  Bad^n  v.  Flight,  5 
Scott,  273  ;  4  Bing.  N.  C,  35 ;  6  D.  P.  C.  177 ;  3 
Hodges,  240. 

Issues  were  joined  in  fact  and  in  law,  and  no* 
tice  of  trial  of  the  former  given,  but  the  plaintiff 
having  omitted  to  go  to  trial,  paid  the  costs  of  the 
day  on  motion  in  the  subsequent  term.  In  that 
term  the  demurrer  was  argued,  and  the  defendant 
had  leave  to  amend  on  payn^cnt  of  costs.  The 
master  disallowed  all  the  plaintiffs  costs  of  the 
paper  books  and  benefit  which  related  to  the  issues 
in  fact,  and  was  held  right.  Jones  v.  B4tbertSj 
4  Tyr.  310  ;  2  D.  P.  C.  374. 

Under  3  &  4  Will.  4,  c.  42.  s.  34,  the  successful 
party,  on  a  demurrer,  is  entitled  to  his  costs  in 
that  behalf,  whatever  may  be  the  ultimate  deter* 
mination  of  the  cause.  Bentley  v.  Dawes,  10 
Ex.  347 ;  2  C.  L.  R.  1262  ;  23  L.  J„  Ex.  279  ; 
18  Jur.  837. 

A  declaration  for  a  conspiracy  to  prevent  the 
plaintiff  being  employed  as  an  actor,  stated  by 
way  of  inducement  that  he  was  about  to  exercise 
the  profession  of  an  actor  for  emolument,  and  that 
he  did  become  an  actor,  and  used  and  exercised 
that  profession  ;  and  then  alleged  the  conspiracy 
of  the  defendants  and  its  results.  The  defendants 
pleaded,  first,  not  guilty ;  two  pleas  denying  these 
matters  of  inducement ;  and  a  fourth  stating 
special  matter,  which  wa.s  demurred  to.  The 
demurrer  was  determined  by  the  court  in  favour 
of  the  plaintiff.  A  venire  was  awarded  to  try  the 
issues  and  to  assess  damages.  The  jury  found 
the  issues  of  fact  for  the  defendants,  but  assessed 
no  damages  in  respect  of  the  confession  of  a  cause 
of  action  contained  in  the  fourth  plea.  Judgment 
was  given  for  the  defendants,  with  costs  of  sait, 
but  without  an  award  of  costs  of  the  demurrer  : 
— Held,  that  a  verdict  having  been  found  for  the 
defendants  upon  an  issue  that  went  to  the  whole 
cause  of  action  on  the  merits,  the  want  of  an 
assessment  of  damages  was  not  error,  and  for  the 
same  reason  that  a  repleader  was  unnecessair. 
though  the  issues  joined  on  the  second  and  third 
pleas  were  immaterial.  Gregory  v.  Brunswiek 
(Duke),  3  0.  B.  481  ;  16  L.  J.',  C.  P.  36. 

Held,  also,  that  the  judgment  was  erroneous  in 
not  awarding  costs  of  the  demurrer,  puisuant  to 
3  &  4  Will.  4,  c  42,  s.  34.    Ih. 

To  a  count  in  formedon  the  tenant  pleaded 
three  pleas,  upon  two  of  which  issues  of  fact  were 
joined,  and  upon  the  third  an  issue  in  law.  All 
the  issues,  as  well  of  law  as  of  fact,  were  found 
for  the  defendant : — Held,  that  he  was  not  en- 
titled to  the  costs  of  the  issues  of  fact  under  the 
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4  &  5  Anne,  c.  16,  s.  5.  that  section  not  applying 
to  real  actions,  bat  that  he  was  entitled  to  the 
costs  of  the  demurrer  nnder  3  &  4  Will.  4,  c.  42, 
s.  34,  the  words  being  general,  and  comprehend- 
ing all  actions.  Cannon  y.  RimingtoUj  12  C.  B. 
.514. 

On  a  rule  for  striking  out  a  demurrer,  the  court 
•set  it  aside  and  struck  out  the  pleadings  connected 
with  it,  the  defendant  to  pay  the  plaintiffs  costs 
of  preparing  for  trial,  and  attending  to  try  the 
•cause,  and  of  the  application  to  set  aside  the 
demurrer,  and  take  short  notice  of  trial,  or  judg- 
ment to  be  for  plaintiff  on  the  whole  record. 
Turker  V.  Bamesley,  16  M.  &  W.  54. 

In  "Efixltj.y-See  post,  col  1864, 

ix.  Trial  of  Issues  vi  Fact  and  Law, 

Before  15  ft  16  Yiot.  e.  76,  8.  80.]-.Where 
there  are  both  issues  in  law  and  in  fact,  it  is  in 
the  plaintiff's  election  whether  he  will  argue  the 
demurrers  before  or  after  trial.  Duberley  v. 
Page,  2  T.  R.  394. 

Where  a  plaintiff  brought  three  actions  against 
three  several  defendants  for  different  parts  which 
they  took  in  the  same  transaction ;  one  against 
the  speaker  of  the  House  of  Commons,  who  jus- 
tified under  a  warrant  issued  by  him  under  the 
order  of  the  house  for  arresting  and  commit- 
ting to  the  Tower  a  member  of  the  house,  for  a 
breach  of  privilege,  in  publishing  a  libel  upon 
the  house ;  to  which  plea  the  plaintiff  demurred : 
Another  against  the  serjeant-at-arms,  who  pleaded 
not  guilty,  and  also  justified  under  the  authority 
of  the  speaker's  warrant ;  to  which  the  plaintiff 
replied,  an  excess  in  the  manner  of  executing  it 
by  a  military  force,  and  with  improper  and  unne- 
oessary  violence  ;  on  which  issue  was  joined  :  and 
the  thiid  against  the  constable  of  the  Tower,  who 
received  and  detained  the  plaintiff  as  a  prisoner ; 
and  who  also  justified  under  a  warrant  from  the 
speaker  for  that  purpose  ;  on  which  issue  was  also 
taken  on  several  facts  stated  in  such  justification: 
and  notice  of  trial  was  given  in  the  last  two 
<»uses  (which  stood  for  trial  at  bar  on  a  day 
fixed)  ;  bat  the  plaintiff,  though  still  within  time 
by  the  practice  of  the  court,  h»l  not  set  down  his 
demurrer  in  the  first  cause  for  argument :  the 
court,  on  motion  of  the  attorney-general  on  behalf 
of  the  serjeant-at-arms,  and  of  the  constable  of 
the  Tower,  postponed  the  trial  of  the  issues  in 
those  cases  until  after  the  argument  on  the  de- 
murrer in  the  cause  against  the  speaker  :  because 
the  right,  just,  and  distinct  consideration  of  the 
question  which  arose,  on  the  issues  of  fact,  and  on 
the  true  measure  of  damages  on  the  causes  against 
the  serjeant-at-arms  and  the  constable  of  the 
Tower,  depended  mainly  upon  the  decisions  of 
the  issues  in  law  joined  in  the  other  action  against 
the  speaker :  and  though  the  same  question  of  law 
might  ultimately  be  raised  on  motion  in  the  two 
former  actions,  yet  it  could  not  be  considered  so 
conveniently  to  the  court,  to  whom  the  decision  of 
such  question  belonged,  or  so  advantf^eously  to 
the  party  who  should  prove  to  be  in  the  right,  as 
upon  the  demurrer  which  presented  the  question 
of  law  distinct  from  the  question  of  fact.  BuV' 
deft  V.  Cblman,  13  East,  27. 

Where  there  are  issues  both  in  fact  and  in  law 
in  an  action,  although  a  plaintiff  has  an  option  to 
try  either  first,  that  is  subject  to  the  discretion  of 
the  court ;  and  the  court  will,  in  general,  direct 
the  issues  in  law  to  be  determined  first,  since  the 


cause  may  be  decided  thereby,  and  the  trial 
become  unnecessary.  Crueknell  v.  Truenian,  9 
M.  &  W.  684  ;  2  D.,  N.  S.  276 ;  12  L.  J.,  Ex. 
31. 

The  court  refused  to  interfere,  by  directing 
issues  in  law  to  be  argued  before  the  trial  of 
issues  in  fact,  it  not  appearing  that  the  decision 
of  the  former  would  have  any  bearing  on  the 
latter.  Roberts  v.  Taylor,  7  M.  &  G.  659  ;  8  Scott. 
N.  R.  399  ;  13  L.  J.,  C.  P.  188  ;  8  Jur.  985. 

Where,  upon  demurrer,  there  has  been  judg- 
ment for  a  defendant  upon  pleas  going  to  the 
whole  cause  of  action,  and  issues  of  fact  are  also 
upon  the  record  (which  have  not  been  tried),  the 
court  will  not  compel  the  defendant  to  enter  up 
judgment  of  nil  capiat  per  breve,  so  as  to  enable 
the  plaintiff  to  go  to  a  court  of  error  before  trying 
the  issues  in  fact.  Ilinton  v.  Aeraman,  4  D.  Jc 
L.  462  ;  3  C.  B.  737  ;  16  L.  J.,  C.  P.  2  ;  10  Jur. 
927. 

When  a  plaintiff  demurs  to  one  of  several 
pleas,  and  takes  issue  on  others,  he  has  a  right  to 
go  to  trial  on  the  issues  of  fact,  without  waiting 
for  the  result  of  the  demurrer.  Bradley  v, 
Oiiinness,  5  Ir.  R.,  C,  L,  95. 

Sinee  the  Statute.] — ^A  defendant  obtained 
leave  to  plead  and  demur  to  a  declaration.  On 
an  application  to  postpone  the  trial  of  the  issues 
in  fact  till  the  issue  in  law  had  been  finally  dis- 
posed of  in  a  court  of  error : — Held,  that  the 
court  had  no  power  to  make  such  an  order,  inas- 
much as  the  judgment  on  the  demurrer  had  dis- 
posed of  the  issue  in  law  finally,  as  far  as  regarded 
the  Court  of  Queen's  Bench.  Lumley  v.  Chye,  2 
El.  &  Bl.  216  ;  22  L.  J.,  Q.  B.  463. 

An  order  directing  the  trial  of  issues  in  fact 
refused,  as  it  did  not  appear  that  the  trial  would 
determine  all  the  questions  between  the  parties. 
Turner  v.  Barnes,  2  F,  &  F.  266. 

X,  Form   of  Issue, 

Where  issues  are  joined  in  fact  and  in  law  on 
the  same  count,  and  the  plaintiff  obtains  judg- 
ment on  the  issue  in  law,  and  then  proceeds  to 
tiy  the  issue  in  fact,  the  jury  process  must  be 
awarded  to  assess  damages  on  the  issue  in  law, 
as  well  as  to  tiy  the  issue  in  fact,  although  the 
latter  issue  goes  to  the  whole  cause  of  action  in 
the  count.  Codrtngton  v.  Lloyd,  8  A.  &  £.  449  ; 
I  P.  &  D.  157  ;  I  W.,  W.  &  H.  672. 

Otherwise  the  court  will  set  it  aside  for  irregu- 
larity, with  costs.    lb, 

xi.  Trial, 

Where  a  special  plea  has  been  demurred  to, 
the  defendant's  counsel  has  no  right,  at  the 
trial,  to  allude  to  the  statements  in  it  in  his 
address  to  the  jury.  Ingram  v  Lawson,  9  C.  & 
P.  326. 

b.  In  Equity. 

]>6t6rmination  of  BoabtftU  Qmettionf  on  Title 

on.] — The  principle  that  the  court  will  not 
determine  on  demurrer  doubtful  questions  on  a 
legal  title,  even  though  its  opinion  inclines  in 
favour  of  the  defendant,  but  will  override  the 
demurrer  without  prejudice  to  the  defendant's 
insisting  upon  the  same  matters  by  way  of 
answer,  is  equally  applicable  to  cases  where  the 
doubtful  question  arises  on  an  equitable  title. 
Cochrane  v.  Willes,  4  De  G.,  J,  &  8.  229. 
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When    SuBtaixiable.]  —  Circamstances  under  | 
which    a    demurrer    for    multifariousness    was 
overruled.     Tfovp  v.  Ricardo,  4  De  G.,  J.  &  S. 
489. 

A  party  to  a  suit  is  not  necessarily  precluded 
from  demurring  by  the  fact  of  having  answered 
to  a  bill.    Jolijuttm  v.  Hodgnis,  21  W.  R.  779. 

A  bill  alleged  that  an  agreement  was  entered 
into  by  parol  between  the  plaintiffs  and  the  de- 
fendant, and  that  a  part  of  it  only  was  reduced 
to  writing ;  that  the  defendant,  having  obtained 
the  benefit  of  the  written  part  of  the  agreement, 
repudiated  the  other  part  ;  and  the  bill  prayed 
that  the  written  agreement  might  be  delivered 
up  to  be  cancelled  : — Held,  that  the  bill  was  not 
demurrable.  Jervis  v.  Berndge^  8  L.  R.,  Ch. 
351  ;  28  L.  T.  481  ;  21  W.  R.  395, 

The  bill  contained  no  oflFer  by  the  plaintiffs  to 
repay  to  the  defendant  a  sum  of  money  which 
they  would  be  bound,  if  they  succeeded  at  the 
hearing,  to  repay  him  : — Held,  that  this  was  not 
a  good  ground  for  demun*er.    Ih. 

Mere  allegations  of  fraud  without  facts  from 
which  fraud  will  be  inferred  are  not  sufficient  to 
avoid  a  demurrer.  Slutrpp  v.  San  Pavlo  Railway 
Company,  8  L.  R.,  Ch.  597. 

Since  15  &  16  Vict.  c.  86,  a  defendant  may 
demur  to  part  of  a  bill  without  answering  the 
rest.  Jlitchen  v.  Birk*,  10  L.  R.,  Eq.  471  ;  23 
L.  T.  335  ;  18  W.  R.  1015. 

To  prevent  a  demurrer,  a  general  allegation  of 
trust  must  be  supported  by  particular  facts. 
Grenville  Murray  v.  Clareiidon  (^Earl),  9  L.  R., 
Eq.  11  ;  39  L.  J.,  Ch.  221. 

Defective  Copy  of  Bill  served  on  Defendant 
and  demnrred  to.] — An  amended  bill  was  filed, 
but  a  copy  not  properly  amended  was  served  on 
the  defendant,  who  demurred  to  the  bill  as  served 
upon  him.  It  was  ordered  that  the  demurrer  be 
taken  off  the  file  and  the  defendant's  ap|)earance 
to  the  amended  bill  be  struck  out,  and  that  he 
should  have  his  costs  if  no  further  demurrer  was 
filed  ;  that  there  should  be  no  taxation  till  the 
hearing  ;  that  the  plaintiff  should  have  liberty  to 
serve  the  amended  bill,  but  no  new  interroga- 
tories should  be  filed ;  and  that  the  defendant 
should  have  a  month  to  answer.  HovJtin  v.  HoU 
lard,  21  W.  R.  285. 

Setting  Down.] — When  an  order  is  made  for 
the  transfer  of  a  cause  during  the  time  forgetting 
down  a  demurrer,  and  the  order  is  not  drawn  up 
until  the  time  has  expired,  the  court  will  allow 
the  demurrer  to  be  set  down  within  four  days 
after  the  order  is  drawn  np.  Woodbridgey. 
Hoare,  41  L.  J.,  Ch.  563. 

Diecharge,  when  set  down  after  Time 


demurrer  to  be  set  down  upon  the  payment  of 
the  costs  occasioned  by  the  irregularity,  alleging 
as  an  explanation  of  and  excuse  for  the  delay 
that  the  plaintiff's  agent  was  afflicted  with 
asthma  and  congestion  of  the  lungs,  and  was  in 
consequence  of  such  illness  absent  ^*  at  the  time 
of  the  expiration  of  the  twenty-one  days  : " — 
Held,  that  the  affidavit  was  insufficient,  as  not 
shewing  that  the  plaintiff's  agent  was  incapaci- 
tated by  illness  before  and  subsequently  to  the 
expiration  of  the  twenty-one  da^-s.  HoroeJtt  v. 
TayUr,  21  W.  R.  261. 

Costs.] — When  a  demurrer  succeeds  on  the 
principal  ground,  but  &iils  on  a  subsidiary  point, 
costs  will  be  given.  J*rice  v.  Mayo,  28  L.  T.  552  ; 
21  W.  R.  539. 


When    Defendant   Objects   at   Hearing 


expired.] — ^When  in  a  vice-chancellor's  cause  an 
order  of  course  has  been  obtained  irregularly  for 
setting  down  a  demurrer,  after  the  expiration  of 
the  time  limited  by  the  Consolidated  Orders  (Ord. 
XIV.  r.  14),  the  proper  course  is  to  apply  to  the 
vice-chancellor  to  discharge  the  same,  bavin  v. 
TF7///f<?w,22  W.  R.  109. 

A  plaintiff  alleging  himself  to  be  heir-at-law 
in  respect  of  certain  hereditaments  in  the  posses- 
sion of  the  defendants,  filed  his  bill  for  discovery 
in  aid  of  a  proposed  action  of  ejectment  at  law. 
To  this  bill  the  defendants  put  in  a  joint  answer 
and  demurrer.  The  twenty-one  days  for  set- 
ing  down  the  demurrer  expired,  and  the  plain- 
tiff afterwards  moved    the  court  to  allow  the 


instead  of  Demurring.] — When  a  defendant  to  a 
suit  does  not  demur,  but  at  the  hearing  takes  the 
same  objection  as  would  have  been  taken  by  the 
demurrer  if  he  had  demurred,  and  succeeds  in  the 
objection,  he  is  entitled  to  the  whole  of  his  costs 
of  the  suit.  Pearcc  v.  Watts.  20  L.  R.,  Eq.  492  ; 
23  W.  R.  771. 


.  XIII.    SPECIAL  CASE. 

1.  What  Que*ti07iJt  can  he  thu»  decided, 

2.  Who  may  tttate  Special  Case,  1866. 

3.  Form  and  Settling,  1866. 

4.  Avwndment,  1867, 

5.  Practice,  1868. 

6.  Costs,  1872. 

(^See  Rules  of  Supreme  Court,  1883,  Ord. 

XXXIV.) 

1.  What  Questions  can  be  thus  decided. 

Only  snch  as  most  arise  in  Action^] — Under 
Ord.  XXXIV.  r.  2,  only  such  questions  of  law 
can  properly  be  raised  as  must  necessarily  arise 
in  the  action.  Republic  of  Boliria  v.  National 
Bolivian  Navigation  Company,  24  W.  R.  361. 

So,  Ord.  XL.  r.  8,  is  intended  to  enable  the 
trial  of  such  issues  of  fact  only  as  must  sooner 
or  later  have  to  be  decided.    lb. 

The  16  &  16  Vict.  c.  76,  s,  46,  only  enables  the 
parties  to  state  questions  without  pleadings 
which  they  might  have  raised  with  pleadings, 
but  docs  not  entitle  them  to  put  questions  on 
speculation.  Wellesley  (Lord)  v.  Withers,  4  Kl. 
&  Bl.  750— Ex.  Ch. 

When  an  Erasion  of  Stamp  Act.] — ^A  case 
was  stated  for  the  opinion  of  the  court  in 
which  the  question  was  whether  the  plaintiff 
was  entitled  to  recover  from  the  defendant  a 
sum  due  on  an  alleged  contract  of  insurance. 
No  stamped  policy  had  been  issued,  and  the 
covering  note  or  memorandum  of  insurance  was 
also  unstamped.  For  the  purposes  of  the  case, 
however,  the  parties  agreed  that  a  valid  policy 
should  be  deemed  to  have  been  executed  in  the 
ordinary  form  in  accordance  with  the  oovering* 
note.  The  court  ordered  the  case  to  be  stra<£ 
out,  on  the  ground  that  they  could  not  hear  it 
without  sanctioning  what  amounted  to  an 
evasion  of  the  stamp  laws.  Niwon  v.  Albion 
Marifie  Insurafwe  C&mpany,  2  L.  R.,  Ex.  338  ; 
30  L.  J.,  Ex.  180 ;  16  L.  T.  668 ;  16  W,  R. 
964. 
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Hot  Qnestions  dependent  on  Contingencies  or 
fdtnre  Intereata  which  may  never  arise.] — Upon 
a  special  case  to  obtain  a  decision  whether 
persons  not  in  esse  would  be  entitled,  under 
certain  circamstances  which  might  neyer  arise, 
to  a  share  in  property,  the  court  declined  to 
decide  the  question,  being  of  opinion  that  it 
would  be  injurious  to  the  parties  to  have  that 
decided  until  the  events  should  happen  which 
would  give  rise  to  the  question.  Bright  v, 
Tyndall,  4  Ch.  D.  189  ;  25  W.  R.  109. 

When  the  interest  of  the  parties  to  a  special 
case  is  not  of  such  a  nature  as  to  give  the 
court  jurisdiction  to  decide  the  questions,  the 
court  will  not  feel  itself  bound  to  decide  upon  a 
fictitious  interest  created  for  the  express  purpose 
of  obtaining  a  decision.    Ib» 

A  faiher  devised  and  bequeathed  real  and 
personal  estate  to  trustees  for  his  daughters  for 
life  as  tenants  in  common,  and  after  their 
respective  deaths  as  to  the  share  of  each  for 
such  of  the  children  of  such  daughter  "  as,  being 
a  son  or  sons,  should  attain  the  age  of  twenty- 
one,  or,  being  a  daughter  or  daughters,  should 
marry  under  that  age,"  as  tenants  in  common  ; 
with  a  gift  over  of  the  share,  original  as  well  as 
accruing,  of  any  daughter  dying  without  leaving 
issue  taking  a  vested  interest,  to  the  other  or 
others  of  his  daughters  and  their  children  in  like 
manner.  The  testator  left  six  daughters  sur- 
viving him,  one  of  whom  married  and  had  two 
children,  a  son  and  a  daughter,  both  of  whom 
were  infants  at  the  date  when  the  special  case 
hereinafter  mentioned  was  stated.  One  of  the 
daughters  assigned  the  contingent  life  interest  in 
the  shares  of  her  five  sisters  to  which  she  should 
become  entitled  under  the  gift  in  the  event  of 
any  of  her  sisters  dying  in  her  lifetime  without 
having  had  issue  any  child  or  children  who, 
being  a  son  or  sons,  should  attain  twenty-one, 
or,  being  a  daughter  or  daughters,  should  marry 
under  that  age,  but  having  had  issue  a  daughter 
or  daughters  who  should  attain  twenty-one  with- 
out having  been  married.  A  special  case  was 
stated  to  obtain  the  opinion  of  the  court  whether 
the  assignee  of  the  contingent  life  estate  was  en- 
titled to  present  a  petition  for  the  appointment 
of  new  trustees  of  the  will  or  to  file  a  bill  to 
have  the  estate  administered: — Held,  that  as  the 
assignment  was  of  a  possibility  only,  and  made 
for  the  puipose  of  getting  a  decision  upon  the 
construction  of  the  will  by  anticipation,  and  as 
the  point  sought  to  be  decided  might  never  arise, 
no  order  ought  to  be  made  on  the  special  case. 
Jh. 

On  a  special  case  raising  questions  of  legal 
limitations  at  the  instance  of  a  plaintiff  not  in 
possession,  the  court  declined  to  make  any  order 
or  to  entertain  any  fictitious  question  as  to  title 
deeds  or  accounts  in  order  to  found  jurisdiction. 
Pryse  v.  Pryse,  15  L.  R.,  £q.  86  ;  42  L.  J.,  Ch. 
253  ;  27  L.  T.  575  ;  21  W.  R.  219. 

When  a  plaintiff  in  a  special  case  asked  the 
decision  of  the  court  that  she  was  under  a  will 
legal  tenant  in  tail  in  remainder,  expectant  on 
the  determination  of  a  life  interest  in  her  father, 
or  in  the  alternative  that  she  was  legal  tenant 
in  fee,  or  in  tail  in  possession,  or  that  she  was 
legal  tenant  in  tail  in  possession  of  a  share  only : 
—Held,  that  the  court  would  not  assume  juris- 
diction, or  extend  the  meaning  of  the  13  &  14 
Vict.  c.  35,  to  decide  a  purely  legal  question. 
Jh. 

The  court  will  not,  on  a  special  case,  make 


any  declaration  of  future  rights.  Smith  v,  Gib' 
son,  25  L.  T.  559  ;  20  W.  R.  88. 

No  declaration  as  to  future  interest  will  be 
made  upon  a  special  case.  Savage  v.  J^ers,  20 
W.  R.  817. 

Trying  a  feigned  issue  without  the  consent  of 
the  court,  is  a  contempt  of  the  court ;  and  after 
such  a  trial  they  will  stay  the  proceedings. 
Ifoskins  v.  Berkeley,  3  T.  R.  402. 

The  court  refused  to  give  judgment  in  a  special 
case  stated  under  3  &  4  Will.  4,  c.  42,  s.  25,  it 
appearing  that  the  action  was  not  bond,  fide 
brought  to  try  a  question  really  in  contest 
between  the  parties  to  the  cause.  Boe  d.  Buntze 
V.  Buntze,  6  0.  B.  100 ;  17  L.  J.,  C.  P.  220. 


2.  Who  may  state  Special  Case. 

Power  of  Parties  or  of  Court  or  Jndge  to 
state.]-~5ir^  Ord.  XXXIV.  rr.  1  and  2. 

By  Jnstioes  or  Qnarter  Sessions.]  —  See 
Justice  op  the  Peace. 

When  Bpeoial  Case  may  be  stated  by  Arbitra- 
tor.]— See  ABBITBATION. 

When  Speeial  Case  on  Mnnioipal  Eleotion 
Petition  stated  withont  Consent  of  one  side.]— 
See  Cobpobation, 


3.  FoBM  AND  Settling. 

Porm.] — In  an  action  against  a  company,  the 
declaration  alleged  that  the  company  by  their 
servants  so  negligently  and  improperly  managed 
their  steam-engine,  and  the  fire  and  igneous  mat- 
ter contained  therein,  that,  through  the  negli- 
gence and  improper  conduct  of  the  company  by 
their  servants,  sparks  of  fire  and  portions  of  the 
fire  and  igneous  matter  passed  and  flew  from  the 
engine  to  and  upon  a  stack  of  beans  of  the  plain- 
tiff, in  a  field  adjoining  the  railway,  near  to 
which  the  company's  engine  was  passing,  and 
the  same  became  ignited,  and  was  wholly  con- 
sumed. Plea,  not  guilty,  in  a  special  case, 
stated  for  the  opinion  of  the  court  by  order  of 
a  judge  under  the  3  &  4  Will.  4,  c.  42,  s.  25,  it  was 
stated  that  the  stack  of  beans  was  eleven  yards 
from  the  rails  of  the  railway,  that  the  engines 
and  boilers  used  upon  the  railway  were  of  the  ordi- 
nary description,  and  were  used  at  the  time  of  the 
occurrence  in  question  in  the  ordinary  manner:— 
Held,  that  there  was  evidence  for  a  decision  of  a 
jury  with  regard  to  the  n^ligence  of  the  company; 
and  that,  upon  the  facts  stated,  the  company 
was  not  entitled  to  a  nonsuit ;  and  that  the  case, 
therefore,  was  improperly  staled  for  the  opinion 
of  tiie  court  under  the  statute.  Aid  ridge  v. 
Great  Western  Railway  Company,  4  Scott,  N. 
R.  156  ;  1  D.,  N.  S.  247  ;  3  M.  &  G.  516. 

Evidence  and  documents,  set  out  at  length  in 
an  appendix,  should  be  numbered  in  paragraphs, 
or  the  costs  will  not  be  allowed.  Hadley  v.  Perks, 
I  L.  R.,  Q.  B.  444. 

Signing.] — The  court  will  not  hear  a  special 
case  which  is  not  signed  by  counsel  for  both 
parties.    Branchardiere  v.  Mvery,  18  L,  J.,  Ex, 

381. 

At  the  trial  a  verdict  was  taken  for  the  plain- 
tiff, subject  to  a  case  for  the  opinion  of  the 
court.    It  was  referred  to  a  barrister  to  settle 
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the  special  case,  which  being  done,  it  was  signed 
by  him  and  by  the  plaintiff's  counsel ;  but  the 
defendant's  counsel  refused  to  sign  it,  because 
documents  were  omitted.  The  plaintiff  having 
set  the  case  down  for  argument,  a  rule  was 
obtained  for  striking  it  out  of  the  paper  for 
irregularity  : — Held,  that  the  case  might  be  set 
down  in  the  special  paper  without  the  signature 
of  counsel.  I^ice  v.  Quarrell^  11 L.  J.,  Q.  B.  84  ; 
6  Jur.  604. 

A  verdict  having  been  taken  for  the  plaintiff, 
subject  to  a  case  to  be  settled  by  a  barrister,  and 
the  d^endant  having  refused  to  procure  the  sig- 
nature of  a  Serjeant  to  the  case  when  so  settled, 
the  court  made  a  rule  that  the  record  and  postea 
should  be  delivered  by  the  associate  to  the  plain- 
tiff, unless  the  defendant  should,  within  a  week, 
cause  the  case  to  be  signed.  Doe  d.  Phillips  v. 
Rollingi,  2  C.  B.  842  ;  15  L.  J.,  C.  P.  186. 

The  court  directed  a  special  case  to  be  set 
down  for  argument,  which  was  signed  by  the 
plaintiff  (who  intended  to  argue  it  in  person) 
and  by  counsel  for  the  defendant.  Udny  v.  Etist 
India  Company,  13  C.  B.  742 ;  22  L.  J.,  C.  P.  211 ; 
17  Jur.  1078. 

4.  Amekdment. 

When  Allowed.] — The  court  will  not  allow  a 
special  case  to  be  amended,  by  raising  a  point 
which  the  parties  have  not  raised  fur  their  con- 
sideration.   Hills  V.  Ihnit,  15  C.  B.  1. 

Where  a  special  case  has  been  stated  for  the 
opinion  of  the  court,  the  court  will  not,  on  the 
application  of  one  of  the  parties,  amend  the  case 
to  enable  the  party  applying  to  raise  a  point 
which  the  other  party  refuses  to  consent  to  raise, 
unless  the  point  has  been  omitted  by  error  or 
through  fraud.  Mersey  Dock  and  Ifarbour  dnn- 
fnissioners  v.  Jones,  8  0.  B.,  N.  S.  124  ;  29  L.  J., 
C.  P.  239  ;  6  Jur.,  N.  8.  960. 

Although  the  court  may  have  power,  even 
after  judgment  on  a  special  case,  to  order  an 
amendment  by  the  statement  of  a  fact  omitted, 
and  intended  to  be  introduced,  it  will  not  do  so 
when  the  fact  is  disputed  or  the  intention  denied. 
Pennington  Y.  Cardale,  10  W.  R.  644. 

The  court  amended  a  case  by  directing  (in  de- 
livering judgment)  certain  alterations  in  the 
pleadings  to  meet  objections  taken  by  the  defen- 
dant to  the  declaration.  Carpenter  v.  Parker,  27 
L.  J.,  C  X.  98. 

The  court  will  not  amend  a  special  case  on 
which  judgment  has  been  given  by  inserting  a 
fact  which  was  known  to  the  parties  when  the 
case  wM  drawn.  Oanthony  v.  Witt  en,  17  L.  T. 
117;  16W.  R.  61. 

The  court  will  not  amend  a  special  case  by  in- 
serting a  new  fact,  unless  satisfied  that  the  judg- 
ment would  have  been  different  if  that  fact  had 
been  originally  inserted.    Ih, 

yif^VA — Power  of  Court.] — In  an  action  for 
the  administration  of  the  testator's  estate  it  was 
ordered  that  a  special  case  should  be  stated  to 
obtain  the  opinion  of  the  court  on  the  effect  of 
the  codicil.  The  case  made  it  appear  that  3.000/. 
had  been  paid  by  the  testator  before  the  date  of 
the  codicil,  and  tlie  declaration  made  by  the  Court 
of  Appeal  and  the  consequent  inquiry  went  on 
this  footing,  and  referred  only  to  sums  paid  by 
him  before  the  date  of  the  codicil.  A  certificate 
was  made  accordingly,  and  the  balance  due  from 
J.  T.  was  found  to  be  453/.     The  3^000/.  had  in 


fact  been  paid  by  the  testator  after  the  date  of 
the  codicil,  though  'he  had  been  called  upon  for 
payment  before.  No  subsequent  order  had  been 
made  giving  effect  to  the  certificate.  The  execu- 
tors on  discovering  the  error  applied  for  leave  to 
amend  the  special  case,  which  was  refused  by 
Kay,  J.,  on  the  ground  of  want  of  jurisdic- 
tion : — Held,  by  the  Court  of  Appeal,  that  the 
special  case  could  not  be  amended.  Bat  that 
where  a  special  case  is  stated  in  an  action^ 
and  a  decision  given  upon  it  under  a  mistake 
of  fact,  the  court  is  not  bound  by  that  decision 
unless  it  has  been  adopted  by  subsequent  orderSr 
but  may  disregard  it,  direct  the  action  to  go 
on  to  trial,  and  direct  inquiries  to  ascertain  the 
real  facts.  On  the  present  occasion  the  praties- 
waiving  all  technical  objections,  and  the  pay- 
ment of  the  3,000/.  after  the  date  of  the  codicil 
being  admitted,  the  court  decided  that  the 
l^acy  must  be  reduced  by  3,453/.,  it  not  being 
material  whether  the  3,000/.  was  paid  before 
or  after  the  date  of  the  codicil.  Taylor's  Est  at  e^ 
In  re,  Tomltn  v.  Underhay,  22  Ch.  D.  495  ;  48 
L.  T.  562— C.  A. 

Speeial  Power  of  Amendment.] — ^A  term  in  a 
special  case  that  the  court  should  be  at  liberty  to 
amend  any  part  of  the  pleadings  as  they  may 
think  proper,  gives  no  additional  power  beyond 
that  possessed  by  a  judge  at  nisi  prius  under  3  & 
4  Will.  4,  c.  42,  s.  23.  Chapman  v.  Sutton,  3  D.  & 
li.  646  ;  15  L.  J.,  C.  P.  166. 

By  Addition  of  ParUei.]— -A  special  case  was 
amended  by  leave  at  the  nearing,  by  adding  a 
party  in  existence  before  the  case  was  filed,  but 
accidentally  omitted,  and  ordered  to  be  set  down, 
as  amended,  against  the  added  defendant. 
Bamaky  v.  Tassell,  11  L.  R.,  Eq.  363. 

6.  Practice. 

May  be  ordered  belbre  Statement  of  Claim.] — 
A  judge  has  power,  under  Ord.  XXXIV.  r.  2, 
after  writ  and  appearance,  and  before  statement 
of  claim,  to  order  a  point  of  law  to  be  decided  by 
statement  of  special  case  or  otherwise.  Mttro' 
politan  Board  of  Works  v.  New  Birtr  Company, 

1  Q.  B.  D.  727  ;  45  L.  J.,  Q.  B.  759.    Affirmed, 

2  Q.  B.  D.  67  ;  46  L.  J.,  Q.  B.  183  ;  35  L.  T.  589 ; 
25  W.  R.  175-C.  A. 


Ordered  after  Appearanee  on  nneontra* 


dioted  Affidavit  ol] — When,  therefore,  the  writ 
of  summons  was  indorsed,  "  The  plaintiffs  claim 
damages  from  the  defendants  for  refusing  to 
supply  them  with  water  by  meter  under  s.  41  of 
the  New  River  Act,  1852,"  and  after  appearance 
the  plaintiffs,  on  an  affidavit,  uncontradicted  by 
the  defendants,  that  the  sole  question  between  the 
parties  was  whether  the  defendants  were  bound 
to  supply  water  by  meter  for  road  use,  obtained 
an  onier  under  the  above  rule  : — Held,  that  the 
order  was  rightly  made.    Ih, 

Time  of  Delivery.] — A  verdict  in  ejectment 
having  been  taken  for  the  plaintiff  by  consent, 
subject  to  a  special  case,  and  a  long  period 
having  elapsed  without  the  plaintiff  delivering 
a  case,  the  court,  notwithstanding  the  alleged 
insolvency  of  the  defendant,  and  notwithstand- 
ing that  proceedings  in  equity  were  pending  as 
to  the  property,  made  absolute  a  rule  to  set  aside 
the  verdict,  and  for  a  new  trial,  unless  within  a 
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certain  time  the  plaintiff  delivered  a  case.    Sey- 
mottr  V.  Brecon  (^Mayor),  29  L.  J.,  Ex.  296. 

On  a  special  case  by  way  of  appeal  from  a  rule 
to  enter  a  verdict  for  the  defendant,  he  is  not 
called  upon  to  take  any  step  towards  settling  or 
advancing  the  case  ;  but  if  the  plaintiff  does  not 
do  so  with  due  promptitude,  the  court  will  com- 
pel him  to  do  so  under  pain  of  final  judgment  for 
the  defendant.    HutU  v.  AUgood,  3  F.  &  F,  155. 

Power  to  draw  InfiBreneos.]  —  When,  in  a 
special  case,  power  for  the  court  to  draw  infer- 
ences from  the  facts  stated  is  not  reserved,  neither 
the  court  of  first  instance  nor  the  court  of  error 
can  draw  such  inferences.  Latter  v.  White,  5 
L.  R.,  H.L.  678  ;  41  L.  J.,  Q.  B.  342. 

The  court  refused  to  allow  a  special  case,  stated 
under  3  &  4  Will.  4,  c.  42,  s.  25,  to  be  argued,  where 
the  court  was  to  draw  inferences  from  the  facts 
stated,  as  a  jury  might,  and  liberty  was  reserved 
to  either  party  to  turn  it  into  a  special  verdict. 
UTigstram  v.  Brightman^  5  C.  B.  419;  5  D.  &  L. 
499  ;  17  L.  J.,  C.  P.  142;  12  Jur.  337. 

The  court  will  not  in  general  take  upon  them- 
selves the  office  of  a  jury  in  deciding  upon  a 
special  case  submitted  to  them  by  agreement  of 
the  parties,  when  the  principal  questions  are 
questions  of  fact,  to  be  decided  upon  the  con- 
flicting testimony  of  witnesses  whose  credit  is 
made  a  matter  of  question.  Broadhanh  v. 
Anderson,  7  Scott,  N.  R.  813  ;  13  L.  J.,  C.  P. 
102. 

The  court  will  not  presume  any  material  fact 
which  is  not  expressly  stated  in  the  case,  unless 
power  is  reserved  to  the  court  to  draw  inferences 
from  the  facts  stated,  and  that  power  is  accepted 
by  them.  Doe  d.  Taylor  v.  Cris^,  1  P.  &  D.  37  ; 
8.  A.  &  B.  779. 

Where,  at  nisi  prius,  power  is  reserved  to  the 
court  to  draw  inferences  of  fact,  they  may  never- 
theless decline  to  pronounce  upon  a  question  of 
fraud.  Whit  more  v.  Claridge,  8  Jur.,  N.  S.  1059; 
10  W.  R.  1057. 

When,  in  a  special  case,  power  for  the  court  to 
draw  inferences  from  the  facts  stated  is  not  re- 
served, neither  the  court  of  first  instance  nor  the 
court  of  error  can  draw  such  inferences.  Latter 
V.  White,  5  L.  R.,  H.  L.  678  ;  41  L,  J.,  Q.  B. 
342. 

Time  for  Setting  Down.] — ^A  verdict  and  judg- 
ment having  been  taken  for  a  plaintiff,  subject 
to  a  special  case  to  be  settled  by  a  barrister,  and 
the  reEpree  having  settled  it,  the  defendant  ob- 
tained a  rule  to  set  aside  the  judgment,  on  the 
ground  that  the  plaintiff  neglect^  to  take  the 
necessary  steps  to  set  the  case  down  for  argu- 
ment. Cause  was  shewn,  upon  an  affidavit 
stating  that  the  delay  had  arisen  partly  from  the 
refill  of  the  defendant  to  pay  a  moiety  of  the 
referee*s  fees  for  settling  the  special  case,  and 
partly  from  the  fact  of  the  plaintiff's  attorney 
having  been,  until  within  two  days  of  the  ap- 
plication for  the  rule,  engaged  in  negotiations 
for  obtaining  a  loan  of  money  on  mortgage  for 
the  defendant,  to  enable  him  to  settle  the  plain- 
tiff's claim.  The  court  discharged  the  rule,  with 
costs.    Howkins  v.  BenTiet,  6  C.  B.,  N.  S.  386. 

Setting  Down  when  Fartiee  Abseat.] — The 
court  dxxected  a  special  case  to  be  set  down  for 
hearing  on  the  application  of  the  executrix,  the 
first  tenant  for  life  and  the  trustees  being  defen- 
dants ;  the  persons  interested  in  remainder,  who 


were  absent  in  New  Zealand,  being  omitted  as 
parties.     Bayley  v.  Miles,  21  L.  T.  784. 

Setting  Down  where  Inftuit  Party.] — On  motion 
for  leave  to  set  down  a  special  case,  where  an 
infant  was  a  party,  the  court  was  satisfied  with 
the  statement  of  counsel  that  the  statements  in 
the  special  case  were  true,  and  dispensed  with 
the  usual  affidavit.  Muses  v.  Elwes,  20  W.  R, 
480. 

Hearing  on  Short  Canse  Bay.] — The  court  will 
advance  a  special  case  to  be  heard  on  a  short 
cause  day,  on  the  statement  by  counsel  of  facts 
shewing  that  it  is  important  that  the  case  should 
be  disposed  of  shortly,  and  his  representation  that 
the  hearing  will  not  take  more  than  ten  minutes. 
Wood  V.  Wood,  19  W.  R.  972. 

Bight  to  Begin.] — Upon  the  argument  of  a 
special  case,  where  the  verdict  is  entered  for  the 
plaintiff,  he  is  entitled  to  beg^n,  though  by  the 
pleadings  the  issue  may  be  upon  the  defendant. 
Stone  v.  Covipton,  1  Am.  436. 

Where  a  rule  to  set  aside  an  award  is  made 
into  a  special  case,  the  coimsel,  who  objects  to 
the  award,  ought  to  begin  and  have  the  reply. 
BijfptJU  V.  Anglesea  (^Marquis),  2  D.  P.  C, 
647. 

Upon  the  argument  of  a  special  case  stated  in 
replevin,  the  plaintiff  has  the  right  to  begin. 
Vigar  v.  Dudman,  24  L.  T.  734. 

In  a  case  stated  for  the  opinion  of  the  court  by 
the  commissioners  of  inland  revenue,  pursuant  to 
the  13  &  14  Vict.  c.  97,  for  deciding  the  proper 
amount  of  stamp  duty  to  be  paid  upon  a  con- 
veyance of  property  : — Held,  that  the  counsel  for 
the  appellant  was  entitled  to  begin,  and  that  the 
counsel  for  the  crown  had  the  right  to  a  general 
reply.  Chandos  (^Marquis')  y.  Inland  Revenue 
(^Commissioners'),  6  Ex.  464  ;  2  L.,  M.  &  P.  311 ; 
20  L.  J.,  Ex.  269. 

Praotioe  where  Deeition  disposes  of  Aotion— -> 
Ord.  XXXTV.  r.  1.] — Where  a  special  case  for  the 
opinion  of  the  court  is  stated  in  an  action  pur- 
suant to  the  Rules  of  Court,  1875,  Ord.  XXXIV. 
r.  1,  and  the  answers  to  the  special  case  in  fact 
dispose  of  the  action,  the  proper  course  is  to  take 
the  answers  in  the  shape  of  a  judgment  making 
declarations  to  the  effect  of  the  answers,  the 
action  being,  if  necessary,  set  down  pro  formft 
for  trial  on  motion  for  judgment.  Harrison  y« 
Cornvoall  Minerals  Railway  Company,  16  Ch« 
D.  66  ;  49  L.  J.,  Ch.  834  ;  43  L.  T.  496  ;  29  W. 
R.  258. 

What  Qnestionf  Beeided  first.]— Oid.  XXXIV. 
r.  2,  under  which,  in  any  action  involving  ques- 
tions both  of  law  and  of  fact,  the  court  may 
direct  the  question  of  law  to  be  raised  for  its 
opinion  before  trying  the  question  of  &ct,  has 
reference  only  to  a  case  where  the  action  has  not 
yet  come  on  for  trial ;  but  by  analogy  to  that 
rule,  the  court  will,  at  the  trial  of  an  action  in- 
volving questions  both  of  law  and  of  &ct,  decide 
the  question  of  law  first,  if  it  shall  appear  that 
the  decision  of  such  question  may  render  it  un- 
necessary to  try  the  question  of  fact.  Pooley  v. 
DHver,  5  Ch.  D.  468  ;  46  L.  J.,  Ch.  466  ;  36  L. 
T.  791  ;  26  W.  R.  62. 

Classes  of  Fenons  represented  by  One.1 — The 

court  heard  a  special  case  under  13  dc  14  Vict.  c« 
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35,  8. 1,  to  determine  questions  arising  between 
classes  of  persons  respectively  represented  by 
one  of  them  on  the  behalf  of  all  others  in  the 
same  position.  Bardwell  v.  Sheffield  Water- 
works Company^  14  L.  R.,  Eq.  517  ;  41  L.  J.,  Ch. 
700  ;  20  W.  B.  939. 

■ 

Birth  of  Parties  after  Filing.]— When  the  de- 
fendants to  a  special  case  include  a  class  of 
children  which  is  increased  by  the  birth  of  a 
child  after  the  case  is  filed,  the  new  party  should 
be  brought  before  the  court  by  a  supplemental 
statement.    Palmer  v.  Flower,  18  W.  B.  887. 

Upon  the  birth,  after  a  special  case  has  been 
set  down  for  hearing,  of  an  infant  tenant  in  tail, 
the  proper  course  for  bringing  such  necessary 
party  before  the  court  is,  that  the  order  for  set- 
ting down  should  be  discharged,  and  the  special 
case  amended  by  making  the  infant  a  party. 
Savage  v.  Stiell,  11  L.  R.,  Eq.  264  ;  40  L.  J.,  Ch. 
216  ;  23  L.  T.  801 ;  19  W.  R.  382. 

Since  the  filing  of  a  special  case  affecting  pro- 
perty to  which  certain  infant  defendants  were 
entitled,  another  child  in  the  same  interest  had 
been  born  : — The  court,  at  the  hearing,  dispensed 
with  the  presence  of  the  newly-born  child. 
Palmer  v.  Flower,  13  L.  R.,  Eq.  250 ;  41  L.  J., 
Ch.  193  ;  26  L.  T.  816 ;  20  W.  R.  174. 

Karriage  of  Party  after  Set  Down.] — When 
after  a  special  case  has  been  set  down  for  hearing 
a  female  party  to  it  marries,  the  order  setting 
down  the  case  for  hearing  should  be  discharged, 
the  case  should  be  amended  by  making  the 
husband  a  party,  and  a  new  order  for  setting  it 
down  should  be  obtained.  Atfy  v.  Etough,  13 
L.  R.,  Eq.  462  ;  41  L.  J.,  Ch.  782  ;  26  L.  T.  274  ; 
20  W.  R.  397. 

On  Bankmptcy  of  Parties.] — Where  a  yerdict 
is  taken  for  Hie  plaintiff,  subject  to  a  special 
case,  and  the  defendant  subsequently  becoming 
bankrupt,  the  plaintiff  declines  to  proceed  with 
it,  the  court  will  send  the  cause  down  again. 
Cottam  V,  Partridge,  3  Scott,  N.  R.  174  ;  2  M. 
&  G.  843  ;  9  D.  P.  C.  629  ;  5  Jur.  680. 

Death  of  Parties.] — After  verdict  for  a  sole 
claimant  in  ejectment,  taken,  subject  to  a  special 
case,  and  before  the  case  came  on  for  argument, 
the  claimant  died.  The  court  ordered  the  case 
to  stand  over  until  after  a  suggestion  Had  been 
entered  by  the  legal  representative  of  the  claim- 
ant.   Defiismi  v.  Holiday,  1  H.  &  K.  61. 

Where  a  cause  was  referred  to  a  barrister  to 
state  a  special  case,  and  the  case  was  stated  after 
the  death  of  the  defendant,  the  court  refused  to 
set  it  aside.  Janws  v.  Orane,  3  D.  &  L.  661  ;  15 
M.  &  W.  379  ;  15  L.  J.,  Ex.  232. 

Where  a  verdict  was  found  for  the  plaintiff, 
on  the  trial  of  an  ejectment,  subject  to  a  special 
case,  and  before  the  terms  o£  the  special  case 
were  settled,  the  plaintiff  died ;  the  court  dis- 
charged a  rule  for  setting  aside  the  verdict  or 
staying  the  proceedings,  upon  the  terms  of  the 
representative  of  the  plaintiff  giving  security 
for  costs.  Doe  d.  Egremont  v.  Stephens^  2  D.  & 
L.  993  ;  14  L.  J.,  Q.  B.  258  ;  10  Jur.  570. 

Error  before  Jndicatnre  Aots.] — As  to  the 
retrospective  effect  of  s.  32  of  the  17  &  18  Vict, 
c.  125,  upon  special  cases  decided  before  the  act 
eame  into  operation,  see  Hughes   v.   Lumley, 


4  £1.  k  Bl.  358  ;  24  L.  J.,  Q.  B.  29  ;  and  Elliott 
V.  Bishop,  10  Ex.  -927  ;  24  L.  J.,  Ex.  158. 

An  action  for  obstruction  of  ancient  lights 
was  referred  to  arbitration,  and  the  order  of 
reference  provided  that  the  arbitrator  should,  if 
required  by  either  of  the  parties,  state  a  special 
case  for  the  opinion  of  the  court,  and  that  judg-' 
ment  should  be  entered  according  to  the  opinion 
of  the  court.  He  stated  a  special  case,  raising 
the  question  whether  the  plaintiff  was  entitled 
to  the  flow  of  light,  on  which  the  judgment  of 
the  court  was  for  the  plaintiff : — Held,  that 
there  was  no  judgment  upon  which  error  conld 
be  brought.  Courtavld  v.  Legh,  4  L.  R.,  Ex« 
187  ;  38  L.  J.,  Ex.  124  ;  20  L.  T.  496. 

6.  Costs. 

Costs  of  Canse.] — ^Whcre  after  writ  issued  a 
special  case  is  stated,  without  pleadings,  under 
15  &  16  Vict.  c.  76,  s.  46,  and  there  is  no  agree- 
ment as  to  costs,  a  plaintiff  who  has  obtained 
judgment  for  part  of  his  claim  is  entitled  to  the 
general  costs  of  the  cause,  and  the  defendant  is 
entitled  to  deduct  any  costs  which  he  may  have 
incurred  in  respect  of  the  matter  on  which  he 
has  succeeded.  Elliott  v.  Bishop,  10  Ex.  622  ; 
3  C.  L.  R.  272  ;  24  L.  J.,  Ex.  33  ;  1  Jur.,  N. 
S.  46. 

Judgment  Beversed  on  Appeal.]^ A  special 
case,  stated  imder  15  &  16  Vict.  c.  76,  s.  46,  in 
which  the  question  was,  whether  the  plaintiff 
had  a  right  to  sell  to  the  defendant  certain 
tcnant*s  fixtures  and  trade  fixtures.  The  court 
gave  judgment  for  the  plaintiff  for  the  value  of 
the  trade  fixtures,  and  for  the  defendant  as  to 
the  tenant's  fixtures.  The  master  allowed  the 
plaintiff  the  general  costs  of  the  cause,  deduct- 
ing the  costs  of  the  defendant  in  respect  of  that 
part  on  which  he  had  succeeded.  The  defendant 
took  proceedings  in  error,  and  the  court  of  error 
reversed  the  judgment  for  the  defendant,  and 
affirmed  the  judgment  for  the  plaintiff,  and 
increased  it  by  the  value  of  the  tenant's  fixtures, 
but  made  no  mention  of  costs  : — Held,  that  the 
court  below  had  no  power  to  direct  the  master  to 
review  his  taxation,  oy  allowing  the  plaintiff  his 
costs  of  the  proceedings  below,  and  disallowed 
those  of  the  defendant,  but  that  the  costs  must  be 
taxed  according  to  the  judgment  of  the  court  of 
error.  Elliott  v.  Bishop,  11  Ex.  321  j  24  L.  J., 
Ex.303;  1  Jur.jN.  S.  808. 

Follow  Event.] — When  a  special  case  is  stated 
for  the  opinion  of  the  court,  the  costs  follow  the 
event.    Richards  v.  James,  16  L.  T.  672. 

When  a  verdict  is  found  for  the  plaintiff  on 
some  counts  and  for  the  defendant  on  other 
counts,  and  the  questions  raised  on  the  counts 
found  for  the  defendant  are  submitted  for  the 
opinion  of  the  court,  in  the  form  of  a  special 
case,  on  which  the  defendant  obtains  judgment, 
the  master  should  allow  the  costs  of  the  special 
case  to  the  defendant.  GossheU  v.  Archer,  5 
N.  &  M.  628  ;  2  A.  &  E.  500  ;  1  H.  &  W.  559. 

Abortive  Special  Case.]— Where,  after  verdict, 
the  court  recommcudea  a  special  case,  which 
was  acceded  to  by  both  parties,  but  which  was 
never  finally  settled  by  reason  of  the  defendant's 
default :— Held,  that  the  plaintiff,  who  had  the 
general  costs  of  the  cause,  was  not  entitled  to 
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the  costs  of  the  abortive  special  case.  Holey  r, 
Botjidd,  4  D.  &  L.  328  j  16  M.  &  W.  65 ;  16 
Jj.  J .}  £2x,  3*  ' 

Where,  after  a  verdict  for  a  sum  of  money, 
two  questions  were  raised  for  the  opinion  of  the 
court  on  a  special  case,  and  one  of  them  at  the 
time  of  argiunent  was  withdrawn  by  mutual 
consent : — ^Held,  that  the  plaintiff,  retaining  his 
verdict  for  the  sum  of  money,  was  entitled  to 
the  costs  of  the  special  case,  though  the  defen- 
dant succeeded  on  the  point  which  was  argued. 
Garland  v.  Jekyll,  3  Bing.  330  ;  9  Moore,  620. 

Case  Uimeeeisary.] — In  an  action  upon  a  bill 
of  exchange  drawn  m  figures  for  245Z. ,  and  in 
words  for  two  hundred,  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  upon  a  special  case ;  if  the  court  was  of 
opinion  that  the  plaintiff  was  entitled  to  recover 
either  of  those  sums,  a  verdict  to  be  entered 
accordingly ;  if  neither,  a  nonsuit.  The  court 
directed  a  verdict  for  200Z.,  which  the  defendant 
had  been  ready  to  pay,  but  had  not  tendered. 
The  court  refused  to  allow  him  his  costs  attend- 
ing the  special  case,  holding  that  the  declaration 
might  have  been  amended  at  nisi  prius  upon 
nominal  costs.  Saundersim  v.  Piper^  6  Bing. 
N.  C.  561  ;  7  Scott,  418  ;  7  D.  P.  C.  632. 

Delay.]  —  When  a  special  case,  on  which 
judgment  had  been  given  for  the  plaintiff,  was 
at  the  instance  of  the  defendant  turned  into  a 
special  verdict,  that  he  might  have  an  oppor- 
tunity of  obtaining  the  judgment  of  a  court  of 
error  thereon,  the  court,  after  the  lapse  of  two 
years,  and  after  the  costs  of  the  trial  and  special 
case  had  been  taxed  and  paid,  refused  to  allow 
the  plaintiff  the  costs  thereby  occasioned. 
ColUtis  V.  Gioynne,  2  Scott,  332  j  4  D.  P.  C.  122. 

XIV.  TRIAL. 

1.  Place  of  Trial, 

a.  Generally,  1874. 

h.  Change  of  Place  of  Trial. 

i.  On  what  Grounds,  1875. 
ii.  Who  may  Apply,  1878. 
iii.  When  Application  to  be  made,  1879. 
iv.  Affidavits  on  Application,  1879. 
V.  Terms  on  which  Granted,  1881. 
vi.  Appeal  from  Discretion,  1882. 
vii.  Old  Practice,  1882. 

2.  Mode  of  Trial, 

a.  Trial  by  Judge  alone,  or  by  Judge  and 

-     Jury,  1886. 
h.  Trial  at  Bar,  1893. 
c.  Other  Points  Relating  to,  1895. 

3.  Notice  of  Trial, 

a»  Necessity  of,  &;c.,  1896. 
h.  By  whom  given,  1897. 

c.  Form,  1897. 

d.  When  may  be  given,  1898. 

e.  Length  of  Notice— Short  Notice,  1899. 
/.  Continuance  of  Notice,  1900. 

g»  Countermand  of  Notice,  1900. 
k.  Waiver  of  Irregular  Notice,  1901. 
«.  Setting  Aside,  1901. 

4.  Ki»i  Prins  Record,  1902. 

5.  Bntryfor  Trial  of  Causes,  1903. 

6.  Withdramng  and  JlC'Cntry  of  the  Record, 

1903. 

7.  Neglecting  to  Proceed  to  Trial, 

a.  Judgment  for  not  Proceeding,  1903. 
h.  Pursuant  to  Notice,  1905. 


8.  Trial  by  Proviso,  1908. 

9.  Motions  respecting  Trial,  1908. 

10.  Postponement  ana  Adjournment, 

a.  General  Principles,  1909. 
h.  Absence  of  Witnesses,  1909* 
c»  Ahsence  of  Evidence,  1910, 
d.  Affidavits,  1911. 
e*  Practice,  1911. 

11.  Cause  List,  l^ll, 

12.  Co-nduct  of  the  Cause,  1912. 

13.  Right  of  Beginning,  1912. 

14.  Addressing  Jury  arid  Court,  1920. 

15.  Right  of  lleply,  1921. 

16.  Withdrawing  a  Juror,  1922. 

17.  Discharge  of  Jury,  1923. 

18.  Costs  of  Trial,  1924. 

19.  Non-appearance  of  Parties  at  lYialf  1924» 

20.  The  Verdiet. 

a.  Generally,  1925. 

h.  Entry  on  Particular  Counts,  1926« 

r.  Motion  for  Leave  to  Enter,  1926, 

d.  Rule,  1926. 

e.  Special  Verdict,  1927. 

/.  Postea  or  Certificate,  1927. 

21.  Trial  in  Criminal  Cases.—See  Cbiminal 

Law. 

22.  In  Divorce   Cases,  —  See  HUBBAND  AND 

Wife. 

23.  In  Probate  Cases,— See  Will. 

24.  Neu)  Trial. — See  infra. 


1.    Place  of  Tbial. 
a.   Generally. 

By  Rules  of  Supreme  Court,  1883,  Ord. 
XXXVI.  r.  1,  thei'e  shall  be  no  local  venue 
for  the  trial  of  any  auction,  except  where 
otherwise  provided  by  statute.  Every  auction 
in  every  division  shall,  unless  tlie  court  or  a 
judge  otherwise  orders,  be  tried  in  the  c(mnty  or 
place  named  on  the  statement  of  claim,  or 
(where  no  statement  of  claim  has  been  delivered 
or  required^  by  a  notice  in  writing  to  be  served 
on  thedifendant  or  his  solicitor,  within  six  days 
after  appearatice.  Where  no  place  of  trial  is 
named,  the  place  of  trial  shall,  unless  the  court 
or  a  judge  shall  othertdse  order,  be  the  caunty 
of  Middlesex, 

Applies  to  Chancery  DiTision.]— Oitl.  XXXVL 
r.  1,  enabling  a  plaintiff  in  any  action  to  fix  the 
place  of  trial  by  his  statement  of  claim,  applies 
to  Chancery  actions.  Redmayne  v.  Vaughan, 
24  W.  R.  983. 


Trial  at  Aiiises  of  Action  in  Chancery  Divi- 
sion.] — The  court  has  power  to  order  an  action, 
as  well  as  a  question  or  issue  of  fact,  to  be  tried 
at  the  assizes.  Wood  v.  Hamblet,  6  Ch.  D«  113  ; 
47  L.  J.,  Ch.  113. 

On  an  application  by  the  plaintiff,  with  the 
concurrence  of  the  defendant,  in  an  action  in 
the  Chancery  Division,  for  an  order  that  the 
action  might  be  tried  at  the  Staffordshire 
Assizes  :— Held,  having  regard  to  Ord.  XXXVI. 
rr.  3,  10,  and  Ord.  XXXVI.  r.  29  a,  that  an 
action  as  well  as  a  question  or  issue  therein 
might  be  ordered  to  be  tried  before  the  com- 
missioners of  assize ;  that  inasmuch  as  the  parties 
desired  it,  as  the  action  was  for  damages  only,  as 
it  related  to  property  in  Staffordshire,  and  as 
there  were  a  great  many  local  witnesses,  the 
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order  asked  for  should  be  made,  and  the  above 
reasons  stated  on  the  face  of  the  order  as  the 
reasons  for  which  it  was  expedient  that  the 
action  should  be  so  tried.    lb, 

Form  of  Order.]— By  Old.  XXXVI.  r.  29a, 

the  order  directing  such  trial  most  state  on  its 
face  the  reason  for  which  it  is  expedient  that 
the  action  should  be  so  tried.  Where  both  par- 
ties wished  it,  and  the  action  was  for  damages 
only,  and  related  to  land  in  the  county  where 
the  great  majority  of  the  witnesses  resided,  the 
court  made  the  order,  stating  these  facts  on  the 
face  of  it  as  the  reason.    Ih, 

Belay  in  Applying.]— A  plaintiff  who 

hflul  set  down  an  action  for  trial  before  a  judge 
of  the  Chancery  Division,  applied  to  have  a 
preliminary  issue  of  fact  tried  at  Chester,  and 
the  trial  of  the  action  postponed.  His  applica- 
tion was  refused  on  the  ground  of  delay.  Lloyd 
V.  Jofiet,  7  Ch.  D.  390  ;  47  L.  J.,  Ch.  470  ;  37 
L.  T.  524  ;  26  W.  R.  262. 

A  plaintiff,  in  a  partition  suit,  on  the  20th 
September  gave  notice  of  trial  before  Malins, 
V.-C,  without  a  jury.  On  the  19th  November 
he  took  out  a  summons  in  the  chambers  of 
Malins,  V.-C,  asking  that  an  issue  of  fact 
might  be  tried  at  Chester  before  any  other  ques- 
tion of  fact  was  tried.  On  the  30th  November 
the  plaintiff  gave  notice  of  motion  before  Fryf 
J.,  to  whom  the  cause  had  been  transferred, 
that  the  action  might  stand  out  of  the  paper  for 
hearing  until  the  Hilary  sittings,  1878,  which 
was  oidered  to  come  on  for  hearing  on  the  llt'h 
December.  On  the  7th  December,  Malins,  V.-C, 
at  the  request  of  the  plaintiff,  adjourned  the 
summons  to  be  heard  by  Fry,  J.,  at  the  same 
time  as  the  motion  : — Held,  that  in  consequence 
of  the  delay  on  the  part  of  the  plaintiff,  it  would 
be  unjust  to  the  ddEendant  to  put  off  the  trial 
for  a  further  time,  and  both  applications  must 
be  dismissed.    lb. 


b.  Ohanffe  of  Place  of  Trial. 
i.  On  what  Grounds, 

Ooneral  Bole.] — A  plaintiff  may  lay  the  venue 
where  he  pleases,  and  it  is  for  the  defendant  who 
seeks  to  change  it  to  shew  a  manifest  preponder- 
ance of  convenience  in  favour  of  such  change. 
Co8$ham  V.  Leach  J  32  L.  T.  665. 

In  non-issuable  terms,  in  an  action  where  the 
claim  is  for  a  substantial  amount,  the  venue 
which  the  plaintiff  desires  to  have  is  not  to  be 
changed  from  London  to  the  country  unless  there 
is  some  very  strong  reason  for  so  doing.  Rogem 
or  Ro»9  V.  Napier^  30  L.  J.,  Ex.  2  ;  6  Jur.,  N.  S. 
1161  J  3  L.  T.  442. 

The  court  will  not  change  the  venue  from  the 
place  where  the  plaintiff  has  thought  lit  to  lay  it, 
unless  there  is  some  great  and  obvious  preponder- 
ance of  convenience  in  trying  the  cause  elsewhere. 
Durie  v.  Jlopwoodj  7  C  B.,  N.  S.  835  ;  29  L.  J., 
C  P.  151  ;  6  Jur.,  N.  S.  705  ;  S,  P.,  HelliwHl 
v.  Hobion,  2  C  B.,  N.  S.  761. 

Btaidoneo  of  WitaesMs  and  Convenienee.]— 
The  mere  circumstance  of  a  plaintiff  being  an 
officer  in  the  navy,  and  hopiiig  to  be  shortly 
appointed  to  a  ship,  which  would  disable  him 
from  attending  to  give  evidence  at  the  trial  if 


the  venue  was  changed,  is  sufficient  to  induce 
the  court  to  retain  the  venue  where  laid, 
although  it  is  sworn  that  all  the  defendant's 
witnesses  resided  at  the  place  to  which  it  was 
sought  to  change  it.  Channon  v.  Parkhousf,  IS 
C  B.,  N.  S.  341. 

In  an  action  for  the  breach  of  a  contract 
made  at  Liverpool,  where  the  defendant  resided, 
and  where  the  contract  was  to  be  performed, 
the  venue  was  laid  in  London.  A  judge  on  the 
defendant's  application  ordered  the  venue  to  be 
chang^  to  Liverpool,  upon  an  affidavit  that  all 
his  witnesses,  thirteen  in  number,  resided  there, 
and  that  a  cross  action  arising  out  of  the  con- 
tract was, pending  there,  notwithstanding  that 
the  plaintiffs  affi(£ivit  stated  that  all  but  one  of 
his  witnesses,  twenty-eight  in  number,  resided 
in  London.  The  court  recused  to  interfere.  Lery 
or  Levi  v.  Rice  or  Wright,  5  L.  R.,  C  P.  119 ;  21 
L.T.  717;  18W.  R.  468. 

In  an  action  on  a  note,  the  court  will  not 
change  the  venue  from  London  to  the  county 
where  it  was  made,  on  the  defendant  stating 
that  all  his  witnesses  live  there ;  but  if  his 
affidavit  shews  the  number  of  his  witnesses,  and 
that  a  serious  inconvenience  will  arise  from 
bringing  them  up,  it  will.  JEtans  v.  Wearer^ 
1  B.  &  P.  20. 

In  an  action  on  a  bond,  the  court,  upon  the 
application  of  the  defendant,  will  change  the 
venue  to  the  place  where  his  defence  arises,  and 
the  witnesses  reside.  Foster  y,  Taylor,  1  T.  R. 
781. 

The  court  will  not  change  the  venue,  in  an 
action  on  a  deed,  to  the  county  where  it  was 
executed,  on  the  ground  of  the  defendant's  wit- 
nesses residing  there,  if  from  the  pleadings  it 
does  not  appear  necessary  to  produce  many  wit- 
nesses from  that  eounty,  unless  a  question  is 
raised  which  cannot  be  expected  to  be  fairly- 
tried  there.     Watt  v.  Dankly  1  B.  &  P.  425. 

Twenty-five  witnesses  on  one  side  against  ten 
witnesses  on  the  other : — Held,  not  such  a  pre- 
ponderance of  inconvenience  as  to  induce  the 
court  to  bring  back  the  venue  from  the  place 
where  the  cause  of  action  (if  any)  arose.  Jitaek- 
man  v.  Sainton,  16  C.  B.,  N.  S.  432. 

It  is  no  ground  for  changing  the  venue  in  an 
action  for  a  libel  contained  in  a  letter  written 
and  sent  to  a  person  in  the  countv  to  which  the 
venue  is  sought  to  be  changed,  that  the  defen- 
dant (who  has  pleaded  not  guilty  only)  has 
many  witnesses  resident  in  that  county  whom 
he  intends  to  call  in  mitigation,  and  that  the 
plaintiff  has  no  witnesses  in  the  county  where 
the  venue  was  originally  laid.  Wheateroft  v. 
Movsley,  11  C  B.  677. 

The  venue  had  been  removed  from  Berkshire 
to  Middlesex  at  the  instance  of  the  plaintiff, 
upon  a  suggestion  that  a  material  witness  was 
ill  and  not  likely  to  live  till  the  next  assizes. 
The  witness  dying,  and  it  appearing  that  another 
cause  between  the  same  parties  and  arising  out 
of  the  same  transaction  stood  for  trial  at  the 
next  assizes  for  Berkshire,  and  that  most  of  the 
witnesses  in  both  actions  resided  at  or  near 
Reading,  the  venue  was  restored  to  Berkshire, 
on  terms.  Knight  v.  Bigsby,  6  Scott,  N.  R. 
168. 

In  an  action  against  bankers  at  Newcastle- 
upon-Tyne,  a  rule  to  change  the  venue  from 
London  to  Cumberland  or  Northumberland  was 
made  absolute,  with  certain  conditions  as  to  the 
I  defraying  by  the  defendant  of  the  additional 
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expenses  of  the  plaintiff's  witnesses,  on  the 
ground  of  the  great  inconvenience  which  would 
be  occasioned  by  the  defendant's  having  to  carry 
their  banking  books  and  clerks  to  London.  Att^ 
wood  V.  Ridley,  2  M.  &  G.  893 ;  3  Scott,  N.  R. 
319. 

Impartial  Trial.] — In  support  of  an  applica- 
tion to  enter  a  suggestion  to  try  a  cause  in  Not- 
tinghamshire inst^id  of  Lincolnshire,  upon  the 
ground  that  the  lessor  of  the  plaintiff  could  not 
have  a  fair  and  impartial  trial  in  the  former 
county,  an  affidavit  was  produced  alleging  that 
two  attorneys,  whom  the  lessor  of  the  plaintiff 
bad  successively  employed  to  conduct  the  cause, 
had  abandoned  his  interest,  the  one  on  account 
of  a  bribe  paid  to  him  by  the  defendant,  the 
other  on  account  of  an  intimacy  which  existed 
between  him  and  the  defenduit,  and  also  that 
the  defendant  was  a  person  of  large  property 
and  possessing  great  influence  in  the  county, 
and  that  he  had  said  that  he  would  "  do  as  he 
liked  at  Lincoln,"  more  especially  as  the  lessor 
of  the  plaintiff  was  a  poor  man  : — Held,  insuffi- 
cient. Doe  d.  Hickman  v.  Hichvian,  9  D.  P.  C. 
364. 

It  is  no  ground  for  changing  the  venue,  in  an 
'  action  for  a  libel  contained  in  a  local  newspaper, 
that  the  defendant,  the  proprietor,  possesses 
much  influence  in  the  county  in  which  the 
venue  is  laid,  and  has,  since  the  commencement 
of  the  action,  evinced  a  disposition  to  exercise  it 
to  the  prejudice  of  the  plaintiff.  Walker  v. 
Brogden,  17  C.  B.,  N.  S.  571. 

But  the  court  intimated  that  it  would  interfere 
if  the  defendant  should,  before  the  trial,  publish 
anything  in  relation  to  the  matter  of  the  action 
reflecting  upon  the  plaintiff.    Ih. 

It  is  a  ground  for  an  application  to  change 
the  venue,  that  the  attorney  for  the  defendant 
is  under-sheriff  of  the  county  where  the  venue  is 
laid,  and  has  made  it  a  special  jury  case.  Hilto^n 
V.  arecn,  10  W.  R.  627. 

An  action  was  brought  for  a  series  of  libels  in 
a  Bristol  newspaper,  and  the  plaintiff,  the  de- 
fendant and  a  large  number  of  witnesses  resid^ 
near  Bristol.  The  plaintiff  laid  the  venue  in 
Middlesex  and  the  master  changed  it  to  Bristol. 
The  plaintiff's  solicitor  deposed  that  the  alleged 
libels  had  given  rise  to  strong  local  prejudice, 
rendering  it  impossible  that  the  action  could  be 
fairly  tried  at  Bristol; — Held,  that  the  venue 
must  be  restored  to  MiddleseiL  Cossham  v. 
Leachf  32  L.  T.  665. 

Came  of  Action  arising — ^Breach.] — ^A  judge 
having  made  an  order  to  change  the  venue  from 
Middlesex  to  London,  upon  an  i^davit,  stating 
that  the  action  was  brought  for  a  breach  of  duty 
by  the  defendant,  as  the  plaintiff's  agent  in  the 
sale  of  indigo ;  that  the  sale  took  place  in 
London ;  that  the  cause  of  action,  if  any,  arose 
there ;  and  that,  in  the  deponent's  judgment 
and  belief,  the  cause  ought  to  be  tried  by  a  jury 
of  merchants  in  London ;  the  court  rerused  to 
disturb  it.    JBegg  v.  Forbes,  13  C.  B.  614. 

The  usual  afudavit  on  the  part  of  a  defen- 
dant, on  an  application  to  change  the  venue  to 
tho  waizea,  i  e.,  that  the  cause  of  action  aroso 
in  the  country,  and  that  the  parties  reside  there, 
and  their  witnesses,  is  sufficient,  if  unanswered. 
Gimgk  V.  Bertram,  27  L.  J.,  Ex.  53. 

The  venue  may  be  changed  in  an  action  on  a 
written  contract  which  is  to  be  performed  in  a 


particular  place,  and  for  the  breach  of  which  the 
cause  of  action  arises  wholly  in  one  county. 
Mondel  y.  Steele,  8  M.  &  W.  640 ;  1  D.,  N.  S^ 
155  ;  S.  P.,  Stanwav  v.  HUlop,  4  D.  &  R.  635  ;. 
3  B.  &  C.  9. 

Even  though  the  declaration  contains  the 
common  counts.  IVhithum  v.  Staines,  2  B.  & 
P.  355. 

In  an  action  for  a  libel  contained  in  a  letter,, 
the  court  would  not  change  the  venue  from 
London  to  Worcester,  on  an  affidavit  of  belief 
that  the  letter  was  written  at  Stafford,  because 
it  bore  the  post-mark  of  that  place.  Hitchon  v« 
Best,  2  B.  &  B.  299. 

Although  the  venue  in  actions  for  libel  can* 
not  generally  be  changed,  yet  if  the  writing  and 
publication  are  both  confined  to  one  county,  it 
may  be  changed  into  such  county.  Freeman  v» 
Norris,  3  T.  R.  306. 

And  If  the  libel  is  written  in  Yorkshire,  and 
sent  by  letter  to  Germany,  it  may  be  changed 
(from  London,  where  it  was  laid)  to  Yorkshire, 
on  the  usual  affidavit.  Metcalfe  v.  Markkajn,. 
3  T.  R.  652. 

In  an  action  for  a  libel  published  in  a  country 
local  newspaper,  the  court  allowed  the  venue  to 
be  changed  upon  a  special  affidavit.  Bobson  v» 
Blackwell,  2  D.  P.  0.  645. 

Where  the  venue  is  laid  in  one  county,  and 
removed  on  the  common  affidavit  into  another^ 
the  court  will  move  it  back  on  an  affidavit 
stating  that  the  newspaper  in  which  the  libel 
appeared  is  published  as  much  in  one  county  as- 
in  the  other.  Hobart  v.  Wxlkins,  1  D.  P.  C. 
470. 

View  Kecessary.] — In  an  action  upon  a  cove* 
nant  upon  a  lease,  a  view  being  proper  to  be. 
had,  the  venue  was  changed  to  the  county  where 
the  premises  lay,  though  most  of  the  plaintiff's 
witnesses  resided  in  the  county  where  the  venue 
was  laid.    Hodinott  v.  Cox,  8  East,  268. 

Host  Eminent  Counsel  Betained.] — It  is  not 
a  sufficient  reason  for  changing  the  venue  that 
either  party  has  retained  the  most  eminent 
counsel  on  the  circuit  in  which  the  venue  lies,, 
unless  it  is  done  oppressively.  CStrtis  v.  Lems^ 
12  W.  R.  951. 

ii.  Who  may  Apply » 

One  of  Several  Defendants.] — ^A  motion  to- 
change  the  venue  cannot  be  made  by  one  of 
three  defendants,  without  the  consent  of  the. 
other  two,  notwithstanding  they  have  suffered 
judgment  by  default,  and  colluded  with  the 
plaintiff,  as  it  was  suggested,  to  withhold  their 
consent.    Anon.,  2  Chit.  417. 

One  of  several  defendants  may  in  general 
change  the  venue  on  the  common  affidavit, 
without  the  consent  of  the  others ;  and  if  the 
latter  were  prejudiced  by  that  step,  they  should 
have  applied  on  special  grounds  to  bring  it  back.. 
Job  V.  Butterfield,  1  L..  M.  k  P.  734  ;  5  Ex.  827  ; 
20  L.  J.,  Ex.  8. 

Under  Terms  to  take  Short  Kotioe  of  Trial.  \ 
— ^Where  a  defendant  is  under  terms  to  take 
short  notice  of  trial  he  cannot  move  to  change 
the  venue  upon  the  common  affidavit.  Clulee 
or  Cluny  v.  Bradley  or  Bradbury,  13  C.  B^ 
604 ;  2  C.  L.  R.  1 ;  23  L.  J.,  C.  P.  38  ;  18  Jur. 
177. 
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The  fact  of  a  defendant  being  under  terms  to 
take  short  notice  of  trial  does  not  absolutely  pre- 
clude him  from  applying  to  change  the  venue 
where  the  case  is  in  other  respects  a  fit  one  for 
the  exercise  of  a  judge's  discretion.  Jaok$on  v. 
Kidd,  8  0.  B.,  N.  S.  354 ;  29  L.  J.,  C.  P.  221  ; 
6Jur.,  N.^S.  1094,1117. 

uU  When  Application  to  he  made. 

Hot  before  Isiue  Joined  or  Flea  Pleaded.] — 

The  following  practice  as  reported  by  a  com- 
mittee of  three  judges  representing  their  respec- 
tive courts  to  whom  the  matter  was  referred,  is 
to  be  observed  under  r.  18  of  Hilary  Term, 
1853.  It  is  more  convenient  as  a  general  rule 
that  the  application  to  change  the  venue  by  rule 
6r  summons  may  be  made  before  issue  joined ; 
but  this  shall  not  prejudice  either  party  from 
Applying  after  issue  is  joined  to  lay  the  venue  in 
another  county,  if  it  shall  appear  that  it  may  be 
more  conveniently  tried  in  such  county.  De 
Rothschild  v.  ShiUton,  8  Ex.  503  ;  22  L.  J.,  Ex. 
510  ;  17  Jur.  561. 

Before  this  resolution  of  the  committee  of  the 
judges,  the  Common  Pleas  held  that  an  order  to 
•Change  the  venue  of  an  action  could  not  be 
.granted  till  after  issue  joined.  Ramsden  v.  Skip, 
13  C.  B.  601  ;  22  L.  J.,  C.  P.  186  ;  17  Jur.  537. 

The  venue  may  be  changed  in  an  action  on  a 
■specialty  before  issue  joined,  upon  an  affidavit 
^sclosing  special  circumstances.  Pashley  v.  Bir^ 
mingham  (^Mayor),  14  C.  B.  421. 

If  the  pleadings  and  facts  of  the  case  are  such 
that  the  court  cannot  fail  to  see  what  the  issues 
joined  must  be,  the  application  may  be  granted 
before  issue  joined.  Vowler  v.  Collis,  4  M.  &  W. 
531  ;  7  D.  P.  C.  55. 

In  an  action  on  a  note,  the  application  to 
change  the  venue  cannot  be  made  before  plea. 
Parmster  v.  Otway,  3  D.  P.  C.  66. 

If  a  motion  to  change  the  venue  rests  on 
special  grounds,  it  ought  not  to  be  made  till 
After  plea.  Cotterill  v.  Dixon,  1  C.  &  M.  661 ; 
3  Tyr.  705 ;  2  D.  P.  C.  112. 

In  an  action  on  a  specialty,  an  application  to 
change  the  venue  cannot  be  made  until  after 
issue  joined.  Youde  v.  Yovde,  4  D.  P.  C.  32 ; 
1  H.  &  W.  338. 

Or  in  a  local  action,  under  3  &  4  Will.  4,  c  42, 
8  22,  cannot  be  made  till  issue  is  joined.  Bell 
V.  Harrison,  2  C,  M.  &  R.  733  ;  4  D.  P.  C.  181 ; 
1  Gale,  269. 

The  court  will  not,  before  issue  joined,  enter- 
tain a  motion  to  change  the  venue  in  an  action 
on  a  specialty.  Weathcrhy  v.  Goring,  5  D.  &  R. 
441  ;  3  B.  &  C.  552. 

In  an  action  of  covenant  on  a  farming  lease, 
the  court  will  not  change  the  venue  before  issue 
joined.  Maiide  v.  Sessions,  1  C,  M.  &  R.  86  ; 
S.  C,  nom.  Bohrs  v.  Sessions,  2  D.  P.  C.  699. 

The  venue  cannot  be  changed  in  an  indictment 
for  conspiracy,  until  issue  is  joined.  Bex  v. 
Forbes,  2  D.  P.  C.  440. 

The  venue  in  an  action  of  slander  could  not  be 
•changed  on  special  grounds  until  after  issue 
joined.  Hodge  v.  Chtirchward,  5  C.  B.  496 ; 
5  D.  &  L.  514 ;  17  L.  J.,  C.  P.  175 ;  12  Jur. 
547. 

iv.  Affidavits  on  Application, 

By  whom  made.] — It  is  not  of  itself  a  suffi- 
cient objection  to  an  affidavit  for  changing  the 


venue,  that  it  is  made  by  the  attorney  in  the  cause, 
and  not  by  the  defendant.  Biddell  v.  Sntitk^  2 
D.  P.  C.  219. 

Oood  Defenoe.] — ^An  affidavit  of  a  good  defence 
on  the  merits  is  not  necessary  where  the  facts 
sworn  to  amount  to  a  good  defence  ;  e.  g.,  where 
it  is  sworn  that  the  debt  has  been  satisfiecL 
Johnson  v.  Beresford,  2  C.  &  M.  222  ;  4  Tyr. 
75 ;  S,  C,  nom.  Johnson  v.  Kezison,  2  D.  P.  C. 
260. 

Canse  of  Action.] — ^An  affidavit  to  change  the 
venue  must  state  the  cause  of  action.  Fenuyich 
V.  Farrow,  1  Chit  334. 

So,  an  affidavit  to  change  the  venue  from  A. 
to  B.  must  state  that  the  cause  of  action  arose 
in  B.  and  not  in  A.,  or  elsewhere  out  of  B. 
Allen  V.  Griffiths,  3  T.  R.  495. 

An  application  to  change  the  venue  from  A.  to 
B.  in  an  action  for  goods  sold  and  delivered, 
upon  an  affidavit  that  the  cause  of  action  arose 
at  B.  and  not  elsewhere,  may  be  successfully 
answered  by  an  affidavit  that  the  goods  were 
sold  at  C.     Collins  v.  Jacobs,  3  B.  &  P.  579. 

An  affidavit  must  not  only  state  that  the  cause 
of  action  arose  in  the   county  to  which   the 
removal  is  prayed,  but  also  that  it  did  not  arise  . 
elsewhere.    Jmies  v.  Pearce,  2  D.  P.  C.  54. 

A  defendant  in  his  affidavit  to  obtain  a  rule 
nisi  to  change  the  venue,  or  in  support  of  a 
summons  for  that  purpose,  before  issue  joined, 
should  state  all  the  circumstances  on  which  he 
means  to  rely  as  the  ground  for  the  change  of 
the  venue  ;  but  he  may,  if  he  pleases,  rely  only 
on  the  fact  that  the  cause  of  action  arose  in  the 
county  to  which  he  seeks  to  have  the  venue 
changed,  which  ground  shall  be  deemed  suffi- 
cient, unless  the  plaintiff  shews  that  the  cause 
may  be  more  conveniently  tried  in  the  county  iu 
which  it  was  originally  laid,  or  other  good 
reason  why  the  venue  should  not  be  changed. 
De  Rothschild  v.  Shilston,  8  Ex.  503  ;  22  L.  J., 
Ex.  810  ;  17  Jur.  561. 

The  18th  rule  of  Hilary  Term,  1853.  may 
be  understood  with  reference  to  those  species  of 
actions  in  which,  according  to  the  previously- 
existing  practice,  the  venue  could  be  changed. 
lb. 

The  common  affidavit  that  the  cause  of  action 
arose  in  the  county  to  which  the  venue  is  songfat 
to  be  changed,  is  insufficient ;  the  special  cir- 
cumstances of  the  case  must  be  shewn  as  ground 
for  the  application.  Ramsden  v.  Skip,  13  C.  B. 
601  ;  22  L.  J.,  C.  P.  186  ;  17  Jur.  637. 

The  rule  that  the  venue  cannot  be  changed  on. 
the  common  affidavit  after  plea  is  still  in  force. 
Begg  v.  Forbes,  13  C.  B.  614 ;  2  C.  L.  R.  856 ; 
23  L.  J.,  C.  P.  222. 

The  new  rule  as  to  change  of  venue  only 
changes  the  practice  in  so  far  that  the  order 
cannot  be  made  of  course  on  the  common  affida- 
vit, but  it  must  be  made  by  the  court  or  a  judge 
on  a  rule  of  summons,  so  that  it  may  be  answered 
in  the  first  instance.    lb, 

Manifeitly  Inoorreot] — A  declaration  on 

a  policy  of  insurance  from  Baltimore  to  Liver- 
pool, alleged  a  loss  by  perils  of  the  sea.  The  court 
refused  to  allow  the  venue  to  be  changed  from  the 
southern  division  of  Lancashire  to  £>ndon,  upon 
the  usual  affidavit  that  the  cause  of  action  arose 
in  London,  and  not  elsewhere,  the  declaiation 
shewing  that  such  statement  could  not  be 
correct,  although  the   policy  was   effected  in 
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London,  and  the  loss  was  pMivable  there.  Butltr 
V.  Fox,  7  0.  B.  970  ;  7  D.  &  L.  1-12  ;  18  L.  J., 
C.  P.  304. 

Mn8t  shew   Balance   of  Conyenience.] — The 

court  refused  to  change  the  venue  after  issue 
joined,  and  notice  of  trial  given,  where  it  was 
not  shewn  in  the  affidavit  in  support  of  the  appli- 
cation that  the  change  wouid  not  be  incon- 
venient to  the  plaintiff,  or  in  what  respect  it 
would  be  productive  of  convenience  for  the  de- 
fendant. Hanhg  V.  PawUtt,  5  D.  &  L.  780 ;  5 
C.  B.  807  ;  17  L.  J.,  0.  P.  210, 

In  Opposition.! — On  a  motion  to  change  the 
venue  from  London  to  Worcester,  on  the  usual 
affidavit,  an  -affidavit,  stating  that  the  action  was 
brought  for  the  seduction  of  the  plaintiff's 
daughter,  and  that  she  was  so  ill  that  it  was  not 
expected  that  she  would  li7e  till  the  assizes,  is  a 
sufficient  answer  to  the  application.  Wing  v. 
JenkinSy  7  Moore,  62. 

The  court  discharged  a  rule  for  changing  the 
venue,  on  an  affidavit  that  the  defendant's 
attorney  had  said  that  he  should  change  the 
venue  to  postpone  the  trial,  and  (which  was  the 
fact)  that  in  the  interim  an  act  would  come  into 
operation  which  would  defeat  the  plaintiff's 
claim,  Amtitr  v.  Cattell,  5  Bing.  208  ;  2  M.  &  P. 
367. 

An  affidavit  to  bring  back  the  venue,  made  by 
the  plaintiff's  wife,  is  insufficient,  unless  it 
appears  that  the  husband  was  too  ill  to  attend 
before  a  commissioner  to  make  one,  and  that  the 
wife  is  fully  acquainted  with  the  nature  and 
particulars  of  the  action.  The  proper  person  to 
make  the  affidavit  under  such  circumstances,  is 
the  plaintiff's  attorney.  Williams  v.  HiggSf  6 
M.  &  W.  133  ;  8  D.  P.  C.  165  ;  4  Jur.  73, 

A  plaintiff  falsifying  the  defendant's  affidavit 
to  change  the  venue,  the  venue  was  retained, 
though  the  plaintiff  could  not  undertake  to  give 
material  evidence  in  London,  where  he  had  laid 
it ;  either  venue  being  inconvenient  to  one  or 
other  of  the  parties.  DUsk  v,  XorrUh,  8  Taunt. 
464. 

A  rule  to  discharge  a  rule  for  changing  the 
venue  need  not  be  drawn  up  on  reading  the 
affidavits  on  which  the  original  rule  was  ob- 
tained. Job  v.  Butterfield,  5  Ex.  827  ;  1  L.,  M. 
&  P.  734  ;  20  L.  J.,  Ex.  8. 

V.  Tervi4  on  which  Oranted, 

A  summons  to  change  the  venue  from  London 
to  Newcastle  being  opposed  by  the  plaintiff,  the 
judge  indorsed  the  summons,  ^^No  order,  the 
plaintiff  xmdertaking  to  tax,  if  successful,  as  if 
tried  in  Northumber&ind  : " — Held,  that  this  was 
binding  upon  the  plaintiff,  as  an  undertaking, 
though  no  order  was  ever  drawn  up.  Clarke  v. 
Tyne  Improvem^  CommisaionerSj  3  L.  R.,  0.  P. 
230  ;  37  L.  J.,  C.  P.  110  ;  17  L.  T.  509  ;  16  W.  R. 
480. 

In  taxing  the  costs  on  the  footing  of  this 
undertaking,  the  master  has  a  discretion  as  to 
what  expenses  would  probably  not  have  been 
incurred  if  the  cause  had  been  tried  at  New- 
castle ;  and  the  court  will  not  interfere  with 
such  taxation  unless  clearly  shewn  that  the  dis- 
cretion has  been  wrongly  exercised.    Ih, 

A  cause  having  been  set  down  for  trial  in 
Middlesex,  and  a  rule  obtained  for  a  special 
jury,  the  parties  agreed  that  the  venue  should  be 


changed  to  London,  and  that  the  costs  occasioned 
by  the  arrangement  should  be  costs  in  the  cause. 
At  the  trial  the  cause  was  referred  to  an  arbi- 
trator : — Held,  that  the  successful  party  was 
entitled  to  the  additional  costs  of  the  special 
jury  occasioned  by  the  change  of  venue  from 
Middlesex  to  London.  Qrexe  or  Greeves  v. 
Oorton,  15  M.  &  W.  186 ;  3  D.  &  L.  481  ;  15 
L.  J.,  Ex,  169  ;  10  Jur.  272. 

vi,  ApjpeaZfrom  Discretion, 

In  what  Cases.] — Where  a  defendant,  on  an 
application  to  change  the  venue  on  the  ground 
of  preponderance  of  convenience  in  a  trial  at  the 
place  to  which  he  seeks  to  change  it,  comes  by 
way  of  appeal  from  a  judge  at  chambers,  he  must 
make  out  such  a  strong  case  of  preponderance  of 
convenience  as  will  satisfy  the  court  that  the 
determination  of  the  judge  was  wrong.  Church 
V.  Bamett,  6  L.  R.,  C.  P.  116  ;  40  L.  J.,  0.  P. 
138  ;  23  L.  T.  706  ;  19  W.  R.  411. 

In  an  action  by  an  owner  of  a  ship  against  the 
Mersey  Dock  and  Harbour  Board  for  negligence, 
whereby  the  ship  was  lost,  the  venue  was  laid  in 
London.  A  similar  action  by  the  owner  of  the 
cargo  had  been  tried  at  Liverpool,  and  a  verdict 
found  for  the  defendants.  The  judge  who  tried 
that  cause  having,  on  the  defendants'  applica- 
tion, refused  an  order  changing  the  venue  to 
Liverpool,  being  of  opinion  that  a  fair  trial  could 
not  be  had  there,  the  court  refused  to  inteif ere, 
although  the  parties  and  all  the  witnesses  resided 
there,  and  a  view  would  be  necessary,  and  great 
inconvenience  and  expense  would  result  from 
the  trial  in  London.  Penhalloto  v.  Mersey  Dock 
and  Harbour  Boards  29  L.  J.,  Ex.  21. 

The  court  will  not  interfere  to  set  aside  a 
judge's  order  to  change  the  venue  made  after 
issue  joined,  the  defendant  being  under  terms  of 
taking  short  notice  of  trial,  on  the  ground  that 
the  affidavit  on  which  the  order  was  made  was 
insufficient.  Carttoright  v.  Frost,  3  H.  &  N. 
278  ;  27  L.  J.,  Ex.  352  ;  4  Jur.,  N.  S.  464. 

Where  the^  venue  was  changed  from  L.  to  S, 
on  an  affidavit  that  the  cause  of  action  arose 
at  S.,  and  the  witnesses  lived  there  : — Held,  that 
this  was  not  the  common  affidavit,  and  that  the 
decision  of  the  judge  ought  not  to  be  interfered 
with.     lb. 

When  a  judge  has,  in  the  exercise  of  his  dis- 
cretion, made  an  oitier  to  change  the  venue, 
the  court  will  not  interfere,  unless  it  is  manifest 
that  he  has  acted  upon  a  misconception  of  the 
facts.  Schuster  v.  Wheelwright,  8  C.  B.,  N.  S. 
383  ;  29  L.  J.,  C.  P.  222  ;  6  Jur.,  N.  S.  944. 

Or  unless  some  overwhelming  inconvenience  or 
injustice  would  otherwise  result.  Rogers  or  Ross 
V.  Xapier,  30  L.  J.,  Ex.  2  ;  6  Jur.,  N.  S.  1161  ;  3 
L.  T.  442. 

When  a  judge  has  made  an  order  to  change  the 
venue  on  a  special  affidavit,  shewing  a  prim&  facie 
case,  the  proper  course  is  not  to  move  to  set  it 
aside,  but  to  apply  at  chambers  on  a  counter 
affidavit  for  an  order  to  bring  back  the  venue. 
Broion  v.  Clifton,  10  W.  R.  86. 

vii.  Old  Practice, 

In  what  Actions.] — The  venue  might  be 
changed  on  the  common  affidavit  in  all  actions 
on  written  contracts,  except  on  specialties,  bills 
and  notes.    Nash  v.  Breese,  12  L.  J.,  Ex.  162  ; 
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S.  JP.,  ifondel  v.  Steele,  8  M.  &  W.  640 ;  1  D., 
N.  S.  155. 

In  an  action,  not  upon  a  deed  or  an  award,  or 
any  specialty  or  quasi  specialty,  the  venue  will 
still  be  changed  on  the  common  affidavit  before 
issue,  if  it  is  not  answered  by  an  affidavit  shew- 
ing that  the  trial  can  take  place  more  conve- 
niently in  the  original  county,  as,  for  example, 
on  the  ground  that  the  witnesses  reside  there. 
Smith  V.  O'Brien^  26  L.  J.,  Ex.  30. 

Thus,  in  an  action  for  use  and  occupation,  the 
venue  will  be  changed  on  the  common  affidavit 
l>efore  issue,  although  the  claim  is  for  rent  on  a 
lease,  it  not  appearing  by  the  affidavit  in  answer 
that  the  action  is  on  a  deed,  nor  that  the 
plaintiff's  witnesses  reside  in  the  original 
<x)unty.    lb. 

In  actions  on  bills  of  exchange  or  promissory 
notes,  the  venue  cannot  be  changed  unless  on 
special  grounds.  Anmi.,  1  Wils,  41  ;  S,  P., 
iflwneit  V.  Brian,  2  W.  Bl.  99S. 

If  an  action  is  bond,  fide  brought  on  a  note, 
the  plaintiff  may  retain  the  venue,  though  the 
action  is  for  other  causes  also.    Sheplierd  v. 
Greeny  5  Taunt.  576. 

A  plaintiff  declared  on  a  note  and  for  goods 
tsold  ;  the  court  would  not  change  the  venue  on 
an  affidavit  stating  that  the  principal  and 
interest  due  on  the  note  had  been  paid,  and  that 
the  plaintiff  had  promised  to  give  it  up  to  the 
defendant,  as  it  was  incumbent  on  the  defen- 
dant to  state  that  the  note  did  not  exist. 
MicJuirdg  v.  Farnien,  2  M.  &  P.  318. 

Where  part  of  the  cause  of  action  arises  on  a 
bill  of  exchange,  the  venue  cannot  be  changed 
on  the  common  affidavit ;  but  in  such  a  case  the 
venue  can  only  be  changed  under  special  circum- 
stances. Walthew  Vi  Syers,  1  C,  M.  &  R.  596  ; 
5  Tyr.  217  ;  3  D.  P.  C.  160. 

The  court  will  not  change  the  venue  in  an 
action  for  a  libd,  unless  upon  special  grounds. 
Cummin^  v.  Naylor,  2  Y.  &  J.  110  ;  1  D.,  N.  S. 
15  ;  S,  P.,  PinUney  v.  Collim,  1  T.  R.  671, 

The  venue  will  not  be  changed  in  an  action  of 
covenant  on  a  policy  of  insurance.  Smith  v. 
StaJhsfieU,  M'Clel.  &  Y.  212. 

In  an  action  for  infringing  a  patent,  the  plain- 
tiff cannot  change  the  venue  from  Middlesex  to 
any  other  county.  Cameron  v.  Oray,  6  T.  R. 
363  ;  S,  P.,  Brunton  v.  White,  7  D.  &  R.  103. 

In  a  scire  facias  to  repeal  a  patent,  the  venue 
cannot  be  changed  from  Middlesex  to  any  other 
oounty,    Bem  v.  Haine,  2  Cox.  235. 

In  an  action  against  a  sheriff  for  an  escape, 
the  court  refused  to  allow  the  venue  to  be 
changed  to  the  county  in  which  the  escape  took 
place,  although  it  was  sworn  that  all  the 
witnesses  resided  there.  Jenkins  v.  Zawreneef 
12  Moore,  230. 

In  an  action  by  an  attorney  for  an  escape,  it 
is  not  a  sufficient  ground  for  deviating  from  the 
general  rule  not  to  change  the  venue  in  such  a 
case,  that  the  witnesses  on  both  sides  reside 
ill  the  county  to  which  the  venue  is  to  be 
changed.  Pitclier  v.  Monmouth  {Sheriff),  2 
Marsh.  152. 

The  court  will  change  the  venue  in  a  penal 
action,  on  the  usual  affidavit.  Wynn  v.  Bellman, 
1  Marsh.  320  ;  5  Taunt.  754. 

The  court  will  not  change  the  venue  in  an 
action  on  a  charter-party  of  affreightment  on  the 
usual  affidavit.  Morris  v.  Hurry,  1  Moore,  54  ; 
7  Taunt.  306. 

Where  a  plaintiff  declared  upon  a  written  con- 


tract to  rcpay  money  borrowed,  and  to  secure  it 
by  a  mortgage  and  a  deposit  of  deeds,  bat  it  was 
not  stamped,  the  court  allowed  the  defendant  to 
change  tne  venue.  Shade  v,  Trew,  2  D.  P.  C. 
65  ;  1  C.  &  M.  584. 

The  venue  will  not  be  changed  in  an  action  on 
ft  written  but  unstamped  agreement.  Slack  ▼. 
Cheto,  3  Tyr.  810. 

The  venue  can  be  changed  on  the  ordinary 
affidavit  in  an  action  on  an  award.  Martin  ▼. 
Daws,  11  M.  &  W.  734  ;  1  D.  &  L.  279 ;  12  L.  J., 
Ex.  472. 

But  not  on  a  banker's  cheque.  Wrhh  v.  /«- 
wards,  6  D.  &  L.  478  ;  5  C.  B.  483  ;  17  L.  J.,  G. 
P.  157. 

In  an  action  for  use  and  occupation  the  defen- 
dant might  change  the  venue  to  the  county  in 
which  the  premises  were  situate ;  in  debt  for 
rent,  he  could  not.  Herring  v.  Watts,  2  D.  &  L. 
609  ;  8  Scott,  N.  R.  755  ;  7  *M.  &  G.  1019  ;  14  L. 
J.,  C.  P.  34. 

By  11  k  12  Vict.  c.  63,  s.  139,  every  action 
againsj^  a  local  board  of  health,  for  anything 
done  under  the  act,  *'  shall  be  laid  and  tried  in 
the  county  where  the  cause  of  action  arose,  and 
not  elsewhere  :" — Held,  that  the  common  law 
discretion  of  the  court  to  change  the  venue  vras 
not  taken  away.  Itchin  Bridge  Company  v. 
Sifuthanipton  Local  Board,  8  El.  &  61.  803,  n. ; 
27  L.  J.,  Q.  B.  128  ;  3  Jur.,  N.  S.  1261. 

Order   not   drawn   np— Original    Venue.] — 

Where  an  order  has  been  made  by  indorsement 
on  a  summons,  either  by  a  judge  or  by  the  oppo- 
site party,  to  change  the  venue  to  a  different 
county,  the  trial  in  such  county,  after  notice  of 
trial  for  such  county,  is  a  mere  irregularity, 
although  the  order  has  not  been  properly  drawn 
up  nor  the  venue  in  the  declaration  altered 
according  to  it ;  and  the  proceedings  wiU  not  be 
set  aside  after  judgment  has  been  signed,  or  the 
first  four  days  of  the  next  ensuing  term  have 
elapsed.    Selioyn  v.  Smith,  26  L.  J.,  Ex.  226. 

Application,  by  whom  made.] — ^An  attorney  is 
entitled  to  retain  his  venue  in  Middlesex,  not- 
withstanding his  not  having  entered  his  certifi- 
cate.   Partington  v.  Woitdcoek,  2  D.  P.  C.  650. 

Objections  to.] — In  the  case  of  an  issue  directed 
by  the  court,  it  is  no  objection  to  an  application 
to  change  the  venue  from  Middlesex  to  Sussex , 
that  the  plaintiff  is  an  attorney  of  the  court. 
Robertson  v.  Hayne,  16  C.  B.  560, 

Wken  made— After  Time  to  FleadO-— A  defen- 
dant cannot  change  the  venue  after  having 
obtained  an  order  for  time  to  plead  "on  the 
usual  terms"  generally,  either  in  town  or  in 
country  causes,  whether  the  trial  will  be  delayed 
or  not.  Notts  v.  CuHis,  2  C.  &  J.  345  ;  1  D.  P. 
C.  319  ;  2  Tyr.  307. 

An  undertaking  to  plead  on  "all  the  usual 
terms,"  implies  as  one  of  those  terms  the  retain- 
ing the  venue.    Brettareh  t.  Deardon,  M*Clel.  & 

Y.  106. 

A  rule  to  change  the  venue  will  be  granted, 
though  the  defendant  is  under  terms  to  plead 
issuably,  where  the  order  is  not  drawn  up  "  on 
all  the  usual  terms."  Bvssell  v.  Hurst,  3  Tyr. 
218  ;  1  C.  &  M.  184. 

A  defendant  may  move  to  change  the  venue, 
even  after  an  order  for  time  to  plead,  upon  terms 
of  pleading  issuably ;  for  taking  out  a  summons 
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for  farther  time  to  plead  is  not  a  waiyer  of  his 
right  to  change  the  venue.  Wilson  v.  Harris,  2 
B.  k  P.  320. 

It  is  in  the  discretion  of  the  court  whether  the 
«uurt  will  allow  the  yenne  to  be  changed  after 
an  order  for  time  to  plead  on  terms.  Botcring  y. 
SignoU,  1  D.  P.  C.  685. 

After  time  to  plead  on  the  usaal  terms,  the 
court  will  not  allow  the  venae  to  be  changed, 
except  on  special  grounds.  Tonhs  v.  Fisher,  2  D. 
P.  C.  22  ;  8,  P.,  Haythom  v.  Bush,  2  D.  P,  0. 
240. 

Nor,  after  an  order  for  time  to  plead,  on  the 
terms  of  taking  short  notice  of  trial  for  the  ad- 
journed London  sittings  after  term.  Nunn  v. 
Taylor,  7  Moore,  598  ;  1  Bing.  186. 

Where  an  order  for  time  to  plead  has  been 
made  by  consent,  and  the  defendant  has  con- 
sented that  a  reservation  of  his  right  to  change 
the  venue  should  be  struck  out  of  the  order,  the 
court  will  not  grant  a  rule  to  restore  that  re- 
servation, but  will  leave  the  defendant  to  wait 
until  issue  is  joined  to  make  a  special  application 
to  change  the  venue,  Keynes  v.  Keyiies,  1  D.,  N. 
S.  287. 

After  Plea.] — ^The  courts  will  not  allow  the 
venue  to  be  cnanged  aft«r  plea  pleaded,  unless 
the  justice  of  the  case  clearly  requires  it.  Baily 
V,  Beaumont,  11  Moore,  384. 

It  is  regular  to  serve  a  rule  to  change  the 
venue,  and  to  deliver  a  plea  at  the  same  time. 
Phillips  V.  Chapman,  6  D.  P.  C.  250 ;  2  H.  & 
W.  301. 

The  venue  cannot  be  changed  after  a  plea  in 
abatement.  Wiglay  v.  Dubbins,  4  Bing.  18 ;  12 
Moore,  91. 

If  a  defendant  pleads  pending  a  rule  nisi  for 
changing  the  venue,  the  court  will  notwith- 
standing allow  him  to  change  the  venue. 
Talmath  v.  Penner,  3  B.  &  P.  12. 

So  if,  pending  a  rule  for  changing  the  venue, 
the  defendant  pleads  to  the  action,  and  notice  of 
trial  is  served,  no  costs  are  payable.  Moses  v. 
Stevenson,  1  Taunt.  58. 

A  plaintiff  is  allowed  to  bring  back  the  venue 
after  plea  pleaded.  Brnehshaw  v.  Hopkins, 
Cowp.  409. 

If  a  defendant  applies  to  change  the  venue 
after  plea,  the  onus  of  shewing  special  grounds 
for  the  change  lies  on  him.  Iliggins  v.  House^ 
man,  3  D.  P.  C.  649  ;  1  H.  &  W.  218. 

Temii.]— Where  a  plaintiff  is  entitled  to 
change  the  venue  as  a  matter  of  right,  the  court 
will  not,  at  the  instance  of  the  defendant,  im- 
pose terms.  Tarnley  v.  London  and  North- 
western Bailway  Company,  16  C.  B.  676. 

Where  the  ord*r  is  intended  to  be  without  pre- 
judice to  a  change  of  venue,  it  should  be  so  ex- 
pressed in  the  summons.  Waring  v.  Holt,  3 
Price,  3. 

Tranfitory  and  Loeal  Venne.]— &<;  sub  tit. 
Venue, 


2,  Mode  of  Tbial. 

a.  Trial  by  Jnd^e  alone,  or  by  Jndff»  and  Jnry. 

iSee  Ord.  XXXVL  rr.  2—10.) 

By  Rules  of  Supreme  Court,  1883,  Ord. 
XXXVI.  r.  2,  in  actions  of  slander,  libel,  false 
imprisonment,  malicio7is  prosecution,  seduction, 


or  breach  of  promise  of  marriage,  the  plaintiff 
may,  in  his  notice  of  trial  to  be  given  as 
hereinafter  prodded,  and  the  defendant  may, 
upon  giving  notire  within  four  days  from  the 
time  of  the  service  of  notiee  of  trial  or  within 
such  extended  time  as  the  court  or  a  judge  may 
allow,  or  in  the  notice  of  trial  to  be  given  by  him 
as  hereinafter  provided,  sigyiify  his  desire  to  have 
the  issues  if  fart  tried  by  a  Judge  with  a  Jury, 
and  thereupon  the  sam^  shall  be  so  tried. 

By  r.  6,  in  any  other  cause  or  matter  upon  the 
application  of  any  party  thereto  for  a  trial  with 
a  jury  of  the  cause  or  matter  or  any  issue  of  fact, 
an  order  shall  be  mxidefor  a  trial  with  a  Jury, 

Before  these  Boles — In  ordinary  Cases  Party 
may  insist  on  Trial  by  Joxy.] — Where  a  plain- 
tiff gives  notice  of  trial  before  a  judge  sitting 
with  assessors,  the  defendant  has  a  right  under 
Ord.  XXXVI.  r.  3,  by  giving  notice  within  the 
time  specified,  to  insist  on  a  trial  before  a  judge 
and  jury  ;  and  the  Judicature  Acts  and  Rules  of 
Court  do  not  give  power  to  the  court  or  a  judge 
to  deprive  him  of  this  right.  Sugg  v.  Silber,  1 
Q.  B.  D.  362  ;  45  L.  J.,  Q.  B.  460 ;  34  L.  T.  682  ; 
24  W.  R.  640. 

The  plaintiff*s  claim  in  a  suit  for  adminis- 
tration instituted  prior  to  the  1st  of  November, 
1875,  having  been  disputed,  he,  after  issue 
joineid  subsequently  to  the  Ist  of  November, 
1875,  gave  notice  of  trial  with  a  jury  in  Middle- 
sex, but  subsequently  intimated  to  the  defendant 
that  the  trial  would  be  before  the  judge  only, 
and  the  case  was  set  down  for  hearing.  The  de- 
fendant having  claimed  to  have  a  jury  : — Held, 
that,  under  Ord.  XXXVI.  r.  3,  the  defendant 
had  the  right  which  he  claimed  ;  and  that  where 
the  case  was  of  a  nature  fit  to  be  tried  by  a  jnry, 
the  right  should  not  ordinarily  be  interfered  with 
by  the  exercise  of  the  discretion  given  to  the 
court  by  r.  26.  Clarke  v.  Cookson,  2  Ch.  D.  746  ; 
45  L.  J.,  Ch.  762  ;  34  L.  T.  646  ;  24  W.  R.  535. 

An  order  was  made  in  a  patent  cause  by  a  judge 
at  chambers,  at  the  instance  of  the  plaintiff,  in 
opposition  to  the  wish  of  the  defendant,  that  the 
cause  should  be  tried  before  a  judge  sitting  with 
assessors,  and  that  the  notice  of  trial,  given 
before  the  Judicature  Acts,  should  be  varied 
accordingly ;  the  defendant  thereupon  gave 
notice  that  he  required  to  have  the  issues  of 
fact  tried  before  a  judge  and  jury  ;  the  plaintiff 
having  applied  to  have  assessors  nominated  in 
pursuance  of  the  order,  the  judge  at  chambers 
referred  the  whole  matter  to  the  court : — Held, 
that  the  defendant  was  entitled,  under  Ord. 
XXXVI.  r.  3,  to  have  the  case  tried  by  a  judge 
and  j  ury ,  instead  of  by  a  j  udge  and  assessors.    lb. 

Any  party  to  an  action  now  has  a  right,  sub- 
ject to  the  control  of  the  court,  and  to  the  ob- 
servance of  certain  formalities,  to  submit  issues 
of  fact  to  a  jury.  Clem^ents  v.  Norris,  6  Ch.  D. 
129  ;  38  L.  T.  691  ;  26  W.  R.  94. 

The  court  will  distinguish  between  what  oaght 
and  what  ought  not  to  go  to  a  jury,    lb. 

In  an  action  for  a  mandatory  injunction  to 
restrain  the  defendant  from  permitting  a  baild- 
ing  to  remain  so  as  to  obstruct  the  plaintiffs* 
ancient  lights,  the  defendant  having  given 
notice  under  Ord.  XXXVI.  r.  3,  for  the  trial  of 
issues  of  fact  by  jury,  on  a  motion  by  the  plain- 
tifb  that  the  action  might  be  tried  by  a  judge 
without  a  jury : — Held,  that  the  case  did  not 
come  within  that  rule,  and  that  the  defendant 
was  entitled  to  have  the  action  tried  according 
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to  his  notice.     Bordier  v.  Burrell^  5  Ch.  D.  512  ; 
46  L.  J.,  Ch.  615  ;  25  W.  R.  801. 

The  defendant  in  a  civil  action  for  libel  has 
the  same  right  to  a  trial  by  jnry  as  a  defendant 
in  any  other  civil  action  ;  he  has  no  higher  right. 
Fox's  Act  (32  Geo.  3,  c.  60)  does  not  apply  to  a 
civil  action  for  libel.  Tfiomns  v,  Williams^  14 
Ch.  D.  864 ;  49  L.  J.,  Ch,  605  ;  43  L.  T.  91  ;  28 
W.  R.  983. 

Where  all  Defendaati  do  not  Conour.] — When 
there  are  two  or  more  defendants  to  an  action  or 
suit,  one  of  them  alone,  in  opposition  to  or  v^ith- 
out  the  concurrence  of  the  others,  is  not  entitled, 
under  Ord.  XXXVI.  r.  3,  to  require  the  action  to 
be  tried  before  a  jury.  Back  v.  Hay^  5  Ch.  D. 
235  ;  36  L.  T.  295  ;  25  W.  R.  392. 

Where  there  is  more  than  one  defendant,  and 
all  do  not  desire,  that  is,  do  not  request  a  trial 
before  a  jury,  the  court  will  not  comply  with 
the  request  of  one  defendant  to  have  the  action 
tried  before  a  jury  unless  it  is  of  opinion  that 
the  case  comes  within  Ord.  XXXVI.  r.  27.  The 
refusal  of  one  defendant  does  not  prevent  an 
action  being  tried  before  a  jury  ;  but  it  imposes 
on  the  defendant  who  desires  such  a  trial  the 
duty  of  shewing  that  it  is  more  convenient. 
MlrehoHse  t.  Bamett,  47  L.  J.,  Ch.  689  ;  26  W.  R. 
690. 

Inteippleader.l — ^An  interpleader  issue  having 
been  directed,  tne  issue  was  drawn  up  for  trial 
with  a  jury,  and  the  trial  took  place  before  a 
judge  and  a  jury.  A  new  trial  having  been 
ordered,  the  plaintiff  gave  notice  of  trial  before  a 
judge  alone.  The  defendant  did  not  give  a 
counter-notice,  but  objected  at  the  trial  to  the 
jurisdiction  of  the  judge  to  try  the  case  without 
a  jury: — Held,  that  it  was  not  competent  for  the 
plaintiff  to  g^ve  such  notice,  and  that  the  issue 
could  not  be  tried  by  a  judge  without  a  jury. 
Hamlyn  v.  Betteley,  6  Q.  B.  D.  63  ;  50  L.  J.,  Q.  B. 
1 ;  43  L.  T.  790  ;  29  W.  R.  275— C.  A.  See  now 
Rules  of  Supreme  Court,  1883,  Ord.  LVII.  r,  13. 

When  Diseretion  Ezercised  to  order  Trial 
before  Judge  without  Jury.]— By  Ord.  XXXVI. 
r.  3,  causes  or  matters  assigned  to  tlie  Chancery 
Bivision  shall  betnedbyajudgewUJiont  a  jury, 
unless  the  court  or  a  judge  shall  otherwise  order. 

By  r.  4,  t?ie  court  or  a  judge  viuy,  if  it  shall 
appear  desirable,  direct  atrial  without  a  jury  of 
any  question  or  issu^  of  fact,  or  partly  of  fact 
and  partly  of  laio^  arising  in  any  cause  or  matter 
wJiich  previously  to  the  passing  of  the  PriJicipal 
Act  cculd,  without  any  consent  of  parties,  Juive 
been  U-ied  withvut  a  jury. 

In  an  action  by  an  executor  to  establish  a  will, 
the  heir-at-law  was  cited.  The  plaintiff  gave 
notice  of  trial  by  jury.  The  action  was  twice 
tried  by  a  special  jury,  before  Sir  James  Hannen, 
and  in  each  case  the  jury  disagreed  and  were 
discharged.  The  plaintiff  having  set  the  action 
down  for  trial  again  before  a  special  jury,  the 
defendants  applied  for  special  directions  as  to 
the  further  trial.  Sir  J.  Hannen,  the  heir-at-law 
appearing  and  not  opposing,  made  an  order  that 
tne  action  should  be  tried  by  a  judge  without  a 
jury.  The  plaintiff  appealed  : — Held,  that  the 
case  was  one  where,  under  20  &  21  Vict.  c.  77,  s. 
35,  as  the  heir-at-law  did  not  ask  for  a  jury,  the 
judge  could  befoi-e  the  Judicature  Act,  without 
any  consent,  have  ordered  the  action  to  be  tried 
without  a  jury ;  that  a  choice  of  the  mode  of 


trial  under  Ord.  XXXVI.  r.  3,  did  not  exclude 
the  application  of  r.  26,  and  that  the  judge  there- 
fore had  jurisdiction  to  make  the  order  appealed 
from.  Burgoine  v.  Moordaff,  Moordaff,  In  re^  8 
P.  D.  205  ;  52  L.  J.,  P.  7*7  ;  48  L.  *T.  504  ;  31 
W.  R.  735— C.  A. 

The  court  ynl\  not,  in  the  absence  of  special 
cause,  by  the  exercise  of  the  discretion  given  by 
Ord.  XXXVl.  r.  26,  deprive  a  defendant  in  a 
nuisance  case  of  his  statutory  right  under  Oid« 
XXXVI.  r.  3,  to  have  the  question,  or  issues  of 
fact,  in  the  action  tried  by  jury  at  the  assizes  for 
the  county  in  which  the  worla  from  which  the 
alleged  nuisance  proceeds  are  situated.  West  v. 
White,  4  Ch.  D.  631 ;  46  L.  J.,  Oh.  333 ;  36  L.  T. 
95  ;  25  \i\  R.  342. 

In  actions  which  before  the  coming  into  opera- 
tion of  the  Judicature  Acts  could  only  haye  been 
brought  as  suits  in  the  Court  of  Chancery,  the 
High  Court  has  now  the  same  discretion  as  the 
Court  of  Chancery  formerly  had,  whether  there 
shall  be  a  trial  by  jury.  The  parties  have  in  such 
cases  no  absolute  right  to  a  trial  by  jury.  Bir^ 
viingham  Syndicate  v.  Swindell,  3  Ch.  D.  127  ; 
45  L.  J.,  Ch.  756  ;  35 L.  T.  Ill  ;  24  W.  R.  911— 
C.  A. 

Although  the  principal  issue  in  a  chancery 
action  may  be  of  a  nature  which  would  oidi* 
narily  be  properly  tried  by  a  jury,  the  judge  has 
an  absolute  discretion,  under  Ord.  XXXVI.  r.  26, 
to  order  it  to  be  tried  by  himself  alone  if,  having 
regard  to  all  the  questions  which  may  be  raised, 
and  the  whole  nature  of  the  case,  he  considers 
that  it  ought  not  to  be  tried  by  a  jury.  Oarling 
V.  Boyds,  25  W.  R.  123. 

When  the  intention  of  the  parties  has  to  be 
collected  from  a  series  of  documents,  or  a  toIh* 
minous  correspondence,  the  action  ought  not  to 
be  tried  by  a  jury.    lb. 

Upon  motion  by  the  defendant  under  Rules  of 
Court,  1875,  Ord.  XXXVI.  r.  3,  that  certain 
specified  issues  of  fact  might  be  tried  before  a 
judge  or  jury  in  the  countiy ; — Held,  that  it  was 
obligatory  on  the  court  to  order  the  trial  subject 
to  the  discretion  given  by  r.  26  ;  and  it  not  ap- 
pearing to  the  court  desirable  to  direct  a  trial 
without  a  jury^  the  motion  was  acceded  to,  the 
issues  to  be  settled  in  chambers.  Powell  v.  Wil* 
Hams,  12  Ch.  D.  234  ;  40  L.  T.  679  ;  27  W.  R.  796. 


Coeti  of  Applieation.] — Held,  also,  that 


the  defendant  should  have  given  notice  out  of 
court  without  moving  for  an  order  ;  and  should 
have  required  the  issues  of  fact  to  be  tried 
without  specifying  any  particular  issues  ;  and  in 
consequence  of  these  omissions,  no  costs  were 
allow^  to  the  defendant.    lb. 


Speeifio  Performanoe.] — ^A  plaintiff  filed 


a  bill  in  the  Court  of  Chancery  before  the  Judi- 
cature Act  for  specific  performance  of  a  contract. 
He  then  amended  his  bill,  claiming  damages 
against  one  of  the  defendants  for  alleged  mis- 
representation of  authority,  and  set  his  cause 
down  at  the  associates^  office  for  trial  by  judge 
and  jury : — Held,  that  the  plaintiff  had  no  abso- 
lute right  in  such  a  case  to  a  trial  by  jury  ;  and 
directions  were  given  under  Ord.  XXXVI.  r.  26, 
that  the  issues  of  law  and  fact  should  be  tried  in 
court  without  a  jury.  Pilley  v.  Baylis,  5  Ch.  D, 
241  ;  46  L.  J.,  Ch.  847  ;  36  L.  T.  296. 

In  an  action  for  the  specific  performance  of  an 
agreement  by  the  incumbent  and  patron  of  a 
church  to  give  up  a  portion  of  his  district  to 
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form  a  part  of  a  district  for  another  chnrch,  an 
application  by  the  plaintiff,  under  r.  26,  Ord. 
XXXVI.j  that  the  action  might  be  tried  bj  a 
jadge  without  a  jury,  was  g^ranted,  although  the 
defendant  had  given  notice  under  r.  3  of  the 
same  order,  for  the  trial  of  the  issues  of  fact  by 
a  jury.  UsU  v.  Wfielptan,  50  L.  J.,  Ch.  511 ;  45 
L.  T.  39  ;  29  W.  R.  799. 


Conient  to  take  Evidence  by  Affidavit.] 


— When  parties  agree  that  the  evidence  shall  be 
taken  by  affidavit,  and  numerous  affidavits  are 
filed  and  the  evidence  is  closed,  it  is  the  duty  of 
a  judge  in  the  exercise  of  his  judicial  discretion 
under  Ord.  XXXVI.  r.  26,  to  direct  that  the 
action  shall  be  tried  before  a  judge  without  a 
jury.  Brooke  v.  Wigg,  8  Ch.  D.  510;  47  L.  J., 
Ch.  749  ;  38  L.  T.  732  ;  26  W.  R.  729— C.  A. 

In  such  a  case  an  application  that  the  action 
may  be  tried  before  a  judge  and  jury  can  only 
be  entertained  if  the  applicant  comes  to  the 
court  soon  after  the  agreement,  and  then  only 
npon  the  terms  that  he  pays,  as  between  solicitor 
and  client,  all  costs,  charges,  and  expenses  that 
have  been  incurred  in  taking  the  evidence  by 
affidavit  up  to  that  date.    lb. 


Qneition  as  to  whether  Lande  are  **  Snper- 


flnonfl.*'] — In  an  action  commenced  in  the  Chan 
eery  Division  the  issue  raised  by  the  pleadings 
was  whether  certain  lands  acquired  by  the  defen- 
dants for  the  purpose  of  constructing  a  railway 
bad  become  "superfluous  lands"  within  s.  127 
of  the  Lauds  Clauses  Act,  1845.  The  plaintiffs 
gave  notice  of  trial  before  a  judge  and  a  special 
jury  at  the  assizes.  On  a  motion  by  the  defen- 
dants that  the  action  might  be  tried  without  a 
jury : — Held,  that  the  question  in  the  action 
being  one  of  mixed  law  and  fact,  it  could  be 
more  conveniently  tried  without  a  jury  under 
Ord.  XXXVI.  r.  26.  SmUh  v.  Xorth  Stafford- 
shire Railway  Comjtany^  44  L.  T.  85. 

Trade  libel.] — The  issues  of  fact  in  an 

action  to  restrain  the  publication  of  a  trade  libel 
may  be  tried  before  a  judge  alone.  Tlwmas  v. 
Williams,  14  Ch.  D.  864  ;  49  L.  J.,  Ch.  606  ;  43 
L.  T.  91  ;  28  W.  R.  983. 


Trade-mark  Aetion.] — An  action  to  re- 


strain the  use  of  a  trade-name  involved,  besides 
the  usual  trade-mark  issues,  the  special  question, 
whether  the  name  had  not  become  the  name  of 
a  specific  machine.  Upon  motion  by  defendant 
for  transfer  of  the  action  to  a  common  law  divi- 
sion and  entry  for  trial,  and  for  the  settlement 
of  issues  to  be  tried  by  judge  and  jury  : — Held, 
under  Rules  of  Court,  1875,  Ord.  XXXVI.  rr.  3, 
26,  that  the  action  was  unfit  for  a  jury,  and 
motion  refused.  Singer  Manufacturing  Com- 
pany V.  Loog,  11  Ch,  D.  656  ;  48  L.  J.,  Ch.  647  ; 
40  L.  T.  747  ;  27  W.  R.  903. 


Minor  laane  of  Eaet.] — A  defendant  in 


an  action  in  the  Chancery  Division  for  infringe' 
ment  of  a  trade-mark  is  not  entitled  as  of  right, 
under  Rules  of  Court,  1875,  Ord.  XXXVI.,  to 
have  the  action  tried  before  a  judge  and  jury, 
but  only,  subject  to  the  discretion  given  to  the 
court  by  r.  26,  to  a  trial  by  jury  of  issues  of  fact 
in  the  action  ;  and  such  discretion  of  refusing  a 
trial  by  jury  will  be  exercised  where  the  issue  of 
fact  fit  to  be  tried  by  a  jury  is  of  minor  import- 

VOL.  V, 


ance  as  compared  with  the  main  questions  in- 
volved in  the  action.  SjrratVs  Patent  v.  Ward, 
11  Ch.  D.  240 ;  48  L.  J.,  Ch.  645  ;  40  L.  T.  250  ; 
27  W.  R.  470. 


Frand.]— Ord.  XXXVI.  r.  26,  gives  the 


court  a  discretion  in  all  cases  of  fraud,  or  such  as 
raise  questions  which,  before  the  Judicature  Act 
came  into  force,  were  properly  within  the  juris- 
diction of  the  Court  of  Chancery,  to  order  them 
to  be  tried  without  a  jury,  and  the  court  is  not 
bound  in  such  a  case  to  allow  a  jury  at  the  in- 
stance of  a  defendant.  Back  v.  Hay,  5  Ch.  D. 
235  ;  36  L.  T.  295  ;  26  W.  R.  392. 


Qneition  of  Title.] — In  an  action  re- 


lating to  the  ownership  of  land  and  to  the 
obstruction  of  a  right  of  way  in  the  country, 
the  defendants  having  given  notice  under  Rules 
of  Court,  1875,  Ord.  XXXVI.  r.  3,  for  the  trial 
of  issues  of  fact  by  a  jury,  on  motion  by  the  plain- 
tiff that  the  action  might  be  tried  by  a  judge 
without  a  jury  : — Held,  that,  as  it  appeared  that 
the  question  in  the  action  was  mainly  one  of 
title  depending  on  certain  conveyances,  plans, 
and  photographs,  it  could  be  more  conveniently 
tried  without  a  jury  under  Ord.  XXXVI.  r.  26. 
Wedderburn  v.  Pickenng,  13  Ch.  D.  769;  41 
L.  T.  523  ;  28  W.  R.  239. 

Interfering  with  the  Biieretion  of  the  Jndge.] 
— The  plaintiffs  brought  an  action  in  the  Chan- 
cery Division  to  set  aside  an  agreement  on  the 
ground  that  they  had  been  induced  to  enter  into 
it  by  the  fraudulent  representations  of  the  de- 
fendant. The  pleadings  having  been  closed  the 
plaintiffs  gave  notice  of  trial  by  jury.  Malins, 
V.-C,  ordered  on  the  defendant's  motion  that 
the  action  be  tried  by  the  judge  without  a  jury : 
— Held,  on  appeal,  that  the  discretion  of  a  judge 
as  to  the  mode  in  which  an  action  attached  to 
his  branch  of  the  court  can  be  most  conveniently 
tried  will  not  be  interfered  with  except  in  a 
very  strong  case,  and  that  the  order  of  the  vice- 
chancellor  must  be  affirmed.  Ruston  v.  Tohin, 
10  Ch.  D.  558 ;  40  L.  T.  Ill ;  27  W.  R.  588— 
C.A. 

Either  party  to  an  action  has  an  absolute 
right  under  Ord.  XXXVI.  r.  3,  to  have  the 
action  or  the  issues  tried  before  a  jury,  without 
assigning  any  reasons,  unless  it  shall  appear  to 
the  judge  that  there  are  special  grounds  render- 
ing it  desirable  to  try  the  action  before  a  judge 
without  a  jury ;  the  onus  in  such  cases  being  on 
the  party  who  desires  it  not  to  be  tried  before 
a  jury.  Bacon,  V.-C,  having  made  an  order 
under  Ord.  XXXVI.  r.  26,  that  the  issues  in  an 
action  should  be  tried  before  himself  without  a 
jury,  on  the  ground  that  no  sufficient  reason 
had  been  shewn  for  its  bein^  tried  by  a  jury  : — 
Held,  on  appeal,  that  the  judge  having  placed 
the  onus  of  proof  on  the  wrong  party,  had  not 
exercised  his  discretion  in  accordance  with  the 
rule,  and  the  court  overruled  his  decision.  Mar- 
tin, In  re,  Hunt  v.  Chambers,  20  Ch.  D.  365  ; 
51  L.  J.,  Ch.  683  ;  46  L.  T.  399 ;  30  W.  R.  527— 
C.A. 

Semble,  even  if  the  judge  exercises  his  discre- 
tion in  accordance  with  the  rule  his  decision  is 
subject  to  appeal,  though  the  court  will  not  in- 
terfere with  his  discretion  except  in  a  very  strong 
case.  lb. ;  S.  P.,  Burgoine  v.  Moordaff,  Moor- 
daff.  In  re,  ante,  col.  1888. 

A  vice-chancellor,  on  the  hearing  of  a  cause 
^  3  P 
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and  cross  cause,  directed  a  trial  by  jury  before 
himself.  Neither  party  requested  the  adoption 
of  this  course,  and  it  was  alleged  by  one  of  them 
to  be  inconvenient : — Held,  to  be  a  matter  rest- 
ing wholly  in  the  discretion  of  the  court,  and 
one  which  could  not  be  the  subject  of  an  appeal. 
Scluieider  v.  JS?irubsole,  4  D3  (x.,  F.  &  J.  52. 


Ezeroise  of  Option.]— A  plaintiff  who  has  set 
down  his  action  before  a  judge  of  the  Chaucery 
Division  has  thereby  exercisai  his  option  as  to 
the  mode  of  trial,  and  is  not  entitled  to  apply 
under  Ord.  XXXVI.  r.  6,  for  the  trial  of  an  issue 
before  a  jury.  DotU  v.  Soreretgn  Life  Assura7ice 
Company,  27  W.  R.  379. 

And,  having  regard  to  such  statutory  right, 
it  is  a  sufficient  reason  to  be  stated  (as  required 
by  Ord.  XXXVI.  r.  29a),  on  the  order  directing 
a  trial  at  the  assizes,  and  not  in  the  Chancery 
Division,  that  the  defendant  desires  a  trial  by 
jury,  and  that  the  court  sees  no  reason  to  the 
contrary,     Ih, 

When  the  parties  to  an  action  agree  that  the 
evidence  shall  be  taken  by  affidavit,  it  is  implied 
that  the  hearing  shall  be  before  a  judge  without 
a  jury,  and  the  court  will  not  grant  a  jury  in 
such  a  case  on  the  application  of  the  plaintiff  or 
defendant,  after  the  evidence  has  been  taken  by 
affidavit,  although  the  action  is  one  peculiarly 
fitted  for  a  trial  before  a  jury.  Jirooke  v.  Wigg, 
38  L.  T.  649.  Affirmed,  8  Ch.  D.  510  ;  47  L.  J., 
Ch.  749  ;  38  L.  T.  732 ;  26  W.  R.  729— C.  A. 

The  hearing  of  a  motion  for  an  injunction  was 
(with  the  consent  of  the  defendants)  ordered  to 
stand  over  to  the  hearing,  with  liberty  to  either 
party  to  apply  to  expedite  the  trial : — Held,  that 
the  defendants  by  consenting  to  such  order  were 
not  deprived  of  their  option  to  have  the  issues  of 
fact  tried  by  a  jury,  although  the  effect  might  be 
to  prevent  the  plaintiffs  from  having  the  trial 
expedited.  Clarke  v.  Skipper,2\  Ch.  D.  134  ;  51 
L.  J.,  Ch.  519  ;  46  L.  T.  811  ;  30  W.  R.  466. 

By  17  &  18  Vict.  c.  125,  s.  1,  the  parties  to  any 
cause  may,  by  consent  in  writing,  signed,  &c., 
leave  the  decision  of  any  issue  in  fact  to  the 
court,  provided  that  the  court,  upon  a  rule  to 
shew  cause,  or  a  judge  on  summons,  shall  in  their 
or  his  discretion  think  fit  to  allow  such  trial.  A 
cause  having,  by  consent  of  plaintiff  and  defen- 
dant, given  vivA  voce  in  court,  been  tried  at  nisi 
prius  by  the  judge  without  a  jury  :— Held,  that  the 
trial  was  binding  on  the  parties,  so  that  neither 
could  object  to  a  want  of  jurisdiction  in  the  judge 
to  try  according  to  the  statute  ;  for  though  there 
had  been  no  summons,  nor  any  consent  in  writing, 
the  trial  was  under  and  by  virtue  of  the  statute, 
and  the  parties  were  bound  by  all  the  restrictions 
of  the  statute.  Andrews  v.  Elliott,  5  El.  &  Bl. 
502  ;  25  L.  J.,  Q.  B.  1  ;  1  Jur.,  N.  S.  1046. 
Affirmed  in  error,  6  El.  &  Bl.  338  ;  26  L.  J.,  Q.  B. 
336;  2  Jur.,  N.  S.  663. 


Trial  by  Jury  of  Actions  commenced  in  Chancery 
Division.] — Actions  in  the  Chaucery  Division  for 
trial  with  a  jury  are  to  be  set  down  in  Middlesex, 
unless  in  the  statement  of  claim,  or  under  Ord. 
XXXVI.  r.  1,  the  place  or  county  is  named. 
Clarke  v.  Cookson,  2  Ch.  D.  746 ;  45  L.  J.,  Ch. 
752  ;  34  L.  T.  646  ;  24  W.  R.  535. 

Under  Ord.  XXXVI.  rr.  27  and  29,  a  judge  of 
the  Chancery  Division  can  in  any  case  direct 
issues  to  be  tried  by  a  judge  with  a  jury  at  the 


assizes,  or  at  the  sittings  in  London  or  Middlesex. 
Ih, 

A  judge  of  the  Chancery  Division  cannot, 
having  regard  to  the  Judicature  Act,  1873,  ss.  29, 
30,  37  and  42,  try  a  case  with  a  jury.    lb, 

A  trial  by  jury  cannot  be  heard  before  a  judge 
of  the  Chancery  Division.  Actions  commenced 
in  the  Chancery  Division,  if  they  are  to  be  tried 
by  a  jury,  must  be  set  down  in  the  general  Hst, 
to  be  tried  by  qne  of  the  judges  of  the  common 
law  divisions.  Warner  v.  Murdoch,  4  Ch.  D. 
750 ;  46  L.  J.,  Ch.  121  ;  36  L.  T.  748 ;  25  W.  R. 
207— C.  A. 

The  provisions  of  r.  4  of  the  Orders  of  Decem- 
ber, 1876  (amending  Ord.  XXXVI.  r.  29),  which 
require  an  order  directing  the  trial  of  an  action 
in  the  Chancery  Division,  or  of  any  issue  therein, 
at  the  assizes,  or  at  the  London  or  Middlesex 
sittings  of  any  other  division,  to  state  the  reasons 
for  the  order,  apply  only  to  cases  where  a  special 
order  for  such  a  trial  is  made,  under  Ord.  XXXVI. 
r.  1  or  29,  and  not  in  the  ordinary  case  where  the 
action  goes  into  the  list  without  any  order.     lb. 

Ord.  XXXVI.  r.  29fl,  does  not  apply  to  cases 
where  a  defendant  gives  notice  under  Ord. 
XXXVI.  r.  3,  that  he  desires  a  trial  before  a 
judge  and  jury.  Hunt  v.  City  of  London  Real 
Property  Company,  3  Q,  B.  D.  19  ;  47  L.  J.,  Q.  B. 
42  ;  37  L.  T.  344  ;  26  W.  R.  37— C.  A, 

In  an  action  attached  to  the  Chancery  Division, 
tried  by  a  jury  before  a  judge  of  one  of  the 
common  law  divisions,  application  for  a  new 
trial  must  be  made  to  a  divisional  court,    lb. 

There  is  no  necessity  for  an  order  from  the 
judge  stating  the  reason  for  its  being  tried  before 
a  jury.     lb. 

Where  the  whole  case  is  a  proper  one  to  be 
tried  by  a  jury,  it  is  the  more  convenient  practice 
to  transfer  the  action  altogether  to  the  Queen*s 
Bench  Division.  Martin,  In  re,  Hunt  v.  Chant - 
hers,  20  Ch.  D.  365  ;  51  L.  J.,  Ch.  683  ;  46  L.  T. 
399  ;  30  W.  R.  627— C.  A. 


Application  to  remit  to  County  Court.] 


— ^A  plaintiff  had  entered  his  action,  being  an 
action  for  specific  performance  of  a  contract,  fpr 
trial  in  the  associates*  book  for  Middlesex. 
Motion  by  the  defendant  to  have  it  struck  out 
and  entered  in  the  chancery  registrar's  book 
allowed.  Motion  by  the  plaintiff  to  have  the 
action  transferred  to  the  county  court  at  Brad- 
ford, so  as  to  avoid  the  expense  of  bringing  up 
witnesses  to  London,  refused,  although  the 
purchase-money  being  under  5002.,  the  action 
was  within  the  county  court  jurisdiction.  Sykex 
V.  Firth,  46  L.  J.,  Ch.  627. 


In  Eqnity — Before  Judicature   Act.] — 


When  a  suit  in  equity  involved  chaiiges  of  per- 
jury and  forgery,  the  court,  on  the  application  of 
thedef  endant,  which  was  opposed  by  the  plaintiff, 
directed  an  issue  for  a  jury,  on  the  terms  that  the 
defendant  should  advance  100/.  towards  the 
plaintiff's  costs,  to  be  dealt  with  subsequently  as 
the  court  should  direct.  WiUon  v.  Thombury,  30 
L.  T.  667  ;  22  W.  R.  669— L.  J. 

The  Court  of  Chancery  has  jurisdiction,  upon 
motion  for  that  purpose  by  a  defendant  at  any 
stage  of  a  cause,  to  direct  issues  to  be  tried  by  a 
jury.  livskHl  v.  Whitworih,  5  L.  R.,  Ch.  459  ; 
39  L.  J.,  Ch.  765  ;  23  L.  T.  179  ;  18  W.  R, 
682. 

But,  as  a  general  rule,  such  an  application 
ought  to  be  made  either  upon  a  motion  for  an 
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injanction,  or  upon  a  motion  to  dissolve  an  in- 
junction, or  at  the  hearing.    lb. 

It  made  at  any  other  stage  of  the  cause  the 
defendant  is  bound  to  shew  almost  to  demonstra- 
tion, that  the  cause  is  one  which  the  court  itself 
cannot  try.    lb. 

The  power  of  the  court  to  make  a  decree  in 
fayour  of  a  party  against  whom  a  verdict  is  found 
by  a  jury  on  ^he  matter  in  question,  only  ap- 
plies to  verdicts  found  in  issues  directed  by  it, 
or  in  trials  before  it,  and  not  to  verdicts  found  at 
law  when  leave  is  granted  to  bring  an  action, 
and  relief  in  equity  is  made  dependent  on  its 
success.     APRea  v.  Moldsworth,  18  W.  R.  489. 

At  the  same  time  the  court  is  not  bound  by 
the  amount  of  damages  awarded  by  the  jury, 
but  will  give  the  full  relief,  to  which  the  plaintiff 
is  entitled  in  equity.    lb. 

When  an  issue,  so  stated  as  to  exhaust  the 
questions  of  fact  raised  by  the  pleadings,  is 
directed  to  be  tried  by  a  jury,  and  a  new  trial  is 
refused  on  the  finding  of  the  jury  thereon,  such 
finding  must  be  taken  at  the  hearing  on  further 
directions,  as  furnishing  the  whole  facts  upon 
which  it  is  competent  to  the  court  to  base  its 
.decision.  Browns  v.  K'  CUntocky  6  L.  K.,  H.  L. 
434  ;  22  W.  R.  621. 

An  issue  involving  the  question  of  fraud  may 
in  the  discretion  of  the  court  be  so  stated  as  to 
throw  upon  the  party  charged  with  fraud  the 
onus  of  establishing  bona  fides.    lb. 

If  the  party  on  whom  rests  the  affirmative  of 
issu«6  directed  to  be  tried  by  a  jury  before  the 
court  does  not  proceed  to  trial  in  the  time  directed 
by  the  order,  the  proper  course  is  to  move  to  have 
the  issues  taken  pro  confesso.  Underwood  v. 
Barracott,  8  Ir.  R.,  Eq.  345. 

Directions  as  to  Hode  of  Trial  on  Third  Party 
being  brought  in.]— AS<'f  aate^  col.  1844. 

Trial  by  Jury  in  Bankruptcy  Cases.]— iS(?^ 
Bankbuptcy. 


b.  Trial  at  Bar. 

When  Granted.] — It  is  entirely  in  the  discre- 
tion of  the  court  whether  they  will  grant  a  trial 
at  bar  or  not,  and  must  depend  upon  the  parti- 
cular circumstances  of  the  case,  ilrx  v.  Avwri/, 
1  T.  R.  363. 

The  grounds  for  granting  the  trial  are,  great 
value,  pi-obable  length,  and  probable  difficulties, 
on  the  trial.  Holmett  d.  Brown  v.  Brown^  2 
Dougl.  437. 

It  will  be  granted  on  the  ex-officio  application 
of  the  attorney-general,  where  the  interests  of 
the  King  as  Duke  of  Lancaster  may  come  into 
question.  Brown  v.  Orenrille  (^Lord)y  1  H.  & 
W.  270. 

Where  the  crown  is  interested,  the  attorney- 
general  may,  as  a  matter  of  right,  demand  a 
trial.  Rowe  v.  Brent  on,  8  B.  &  C.  737  ;  3  M.  & 
R.  133. 

The  crown  may  forbid  the  issuing  of  a  writ  of 
nisi  prius  in  any  action  in  which  it  is  interested. 
PaddocTt  v.  Forester,  1  M.  &  G.  583  ;  1  Scott, 
N.  R.  391 ;  8  D.  P.  C.  834. 

A  suggestion  ore  tenus  by  the  attorney-general, 
that  the  crown  is  interested  in  a  suit  depending 
between  subject  and  subject,  is  a  sufficient  ground 
for  ordering  a  trial  at  bar.    lb. 

In  an  action  for  breaking  and  entering  the 
plaintiff's  chase,  and  killing  his  deer,  the  Court  of 


C.  P.  would  not  grant  a  trial  at  bar,  although 
the  question  to  be  tried  was,  to  ascertain  the 
boundaries  of  such  chase,  and  although  ancient 
and  documentary  evidence,  as  well  as  consider- 
able living  testimony,  was  necessary  to  fix  such 
boundaries,  on  the  ground  that  a  case  involving 
similar  rights  had  been  lately  brought  by  the 
same  plaintiff  against  another  defendant,  in 
which  the  latter  had  obtained  a  verdict,  and 
which  the  Court  of  K.  B.,  after  argument,  had 
refused  to  set  aside,  or  grant  a  new  trial.  Rivers 
{Lord)  V.  Pratt  3  Moore,  582  ;  1  B.  &  B.  265. 

The  court  refused  to  grant  a  trial  at  bar  on  the 
motion  of  the  plaintiff  on  either  of  the  three 
following  grounds  :  first,  that  the  defendant  was 
lord  chancellor;  secondly,  that  the  plaintiff 
was  an  attorney  of  the  court  in  which  the  action 
was  brought ;  and  thirdly,  that  a  question  would 
arise  in  the  cause  whether  the  lord  chancellor 
could  hear  and  determine  a  suit  in  favour  of  a 
corporation  of  which  he  was  a  member,  and  in 
which  suit  he  had  a  pecuniary  interest.  Dimes 
V.  Cottenham.  (^Lord).  1  L.,  M.  &  P.  318 ;  5  Ex. 
311  ;  J9L.  J.,  Ex.  290. 

The  Queen*s  Bench  in  Dublin,  in  Hilary  Term, 
made  an  order  for  a  trial  at  bar  in  that  term  ; 
and  another  order,  declaring,  that,  in  case  the 
trial  should  not  terminate  before  the  end  of  the 
term,  the  next  and  every  succeeding  day  until 
the  first  day  of  the  following  term,  or  so  many 
days  as  should  be  necessary,  should  be  appointed 
for  the  continuation  of  such  trial,  and  that  every 
day  so  appointed  should  be  deemed  a  part  of 
Hilary  Term  : — Held,  that  this  order  was  pro- 
perly made,  under  the  authority  of  1  &  2  Will. 
4,  c.  31,  8.  3,  and  had  the  effect  of  duly  con- 
tinuing the  trial  during  the  days  appointed. 
O'Connell  v.  Reg.  Q/'n  error),  11  C.  &  F.  155; 
9  Jur.  25. 


Practice  thereon.] — On  the  trial,  each  of  the 
presiding  judges  makes  such  observations  to  the 
jury  upon  the  whole  case,  by  way  of  direction, 
as  he  considers  to  be  requisite.  Rowe  v.  Brcnton, 
3  M.  &  R.  364  ;  8  B.  &  C.  737. 

By  li  Geo.  4  &  1  Will.  4,  c.  70,  s.  7,  if  a  trial 
at  bar  shall  be  directed  by  any  of  the  superior 
courts,  it  shall  be  competent  for  the  judges  of 
such  courts  to  appoint  such  day  or  days  for  the 
trial  thereof  as  they  shall  think  fit;  and  the 
time  so  appointed,  if  in  vacation,  shall,  for  the 
purposes  of  such  trial,  be  deemed  and  taken  to 
be  a  part  of  the  preceding  term.  A  trial  at  bar 
having  been  ordered  in  an  indictment  for  per- 
jury, the  Court  of  Queen's  Bench,  in  Hilary 
Term,  appointed  for  the  trial  the  23rd  of  April, 
1 873,  and  every  day  up  to  and  inclusive  of  the 
1st  day  of  November,  1873,  and  further  ordered 
'  that,  in  case  the  trial  should  not  terminate  on  or 
before  the  first  day  of  November,  1873,  the 
further  trial  should  be  adjourned  till  Michaelmas 
Term  next,  and  be  thereafter  continued  at  such 
times  as  the  court  should  then  direct.  The  court 
did  not  sit  continuously,  but  adjourned  not  only 
over  Sundays  and  holidays,  but  also  over  days 
included  in  this  period  on  which  it  might  have 
sat.  The  court  afterwards,  in  Michaelmas  Term, 
1873,  made  a  second  order,  appointing  every  day 
in  Michaelmas  Term,  1873,  and  every  day  up  to 
Michaelmas  Term,  1874,  for  the  trial.  On  the 
28th  of  February,  1874,  a  day  in  vacation  after 
Hilary  Term,  the  defendant  was  found  guilty, 
and  the  court  immediately  passed  sentence  on 
him  : — Held,  that  the  court  had,  under  the  above 
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enactment,  power  to  appoint  such  days  as  they 
should  think  fit  for  the  trial,  and  that  It  was  not 
necessary  that  this  power  should  be  exercised 
once  for  all,  or  that  it  should  be  limited  to  the 
appointment  of  days  In  the  vacation  next  suc- 
ceeding the  term  in  which  the  order  was  made. 
Reg.  V.  Castro,  9  L.  R.,  Q.  B.  360  ;  43  L.  J.,  Q.  B. 
105  ;    30  L.  T.  320 ;    22  W.  R.  187  ;    12   Cox. 

C.  C.  454. 

Held,  also,  that,  as  an  incident  to  the  trial  at 
bar,  the  court  had  power  to  adjourn  from  time 
to  time.    lb. 

Held,  also,  that  a  sentence,  passed  out  of  term, 
but  on  one  of  the  days  which,  by  virtue  of  the 
above  enactment,  are,  "  for  the  purposes  of  the 
trial,  to  be  taken  as  part  of  the  preceding  term," 
was  good,  passing  sentence  being  part  of  the 
trial.     Ih, 

0.  Other  Points  relating  to. 

Trial  of  Qneition  of  Law  or  Facti.]— Ord. 
XXXIV.  r.  4,  under  which,  in  any  action  involv- 
ing questions  both  of  law  and  of  fact,  the  court 
may  direct  the  question  of  law  to  be  raised  for 
its  opinion  before  trying  the  question  of  fact,  has 
reference  only  to  a  case  where  the  action  has 
not  yet  come  on  for  trial ;  but,  by  analogy  to 
that  rule,  the  court  will,  at  the  trial  of  an  action 
involving  questions  both  of  law  and  of  fact,  de- 
cide the  question  of  law  first,  if  it  shall  appear 
that  the  decision  of  such  question  may  render  it 
unnecessary  to  try  the  question  of  fact.  Pooley 
V.  Driver,  5  Ch.  D.  458  ;  46  L.  J.,  Ch.  406  ;  36 
L.  T.  791  ;  25  W.  R.  62. 

Order  to  Try  Preliminary  Isines.] — In  an  ac- 
tion against  several  defendants  involving  various 
issues,  the  plaintiffs  having  applied  under  Rules 
of  Court,  1875,  Ord.  XXXVI.  r.  6,  for  an  order 
for  two  simple  issues  to  be  tried  as  between 
themselves  and  two  of  the  defendants  before  the 
rest  of  the  action,  the  court  made  the  order  on 
the  plaintiffs'  undertaking  not  to  seek  relief 
against  the  said  two  defendants  in  respect  of  any 
cause  of  action  other  than  that  covered  by  the 
issues  so  to  be  tried,  and  also  discontinuing  such 
portion  of  the  action  as  the  court  should  direct 
Emmu  Silvfir  Mining  Company  v.  Grant,  11  Ch. 

D.  918  ;  40  L.  T.  804. 

An  application  to  have  one  issue  in  an  action 
tried  before  another  can  only  be  granted  on  very 
special  grounds.  Piercy  v.  Young,  15  Ch.  D. 
475  ;  42  L.  T.  292. 

Where  a  defendant  in  a  partnership  action  set 
np  by  counter-claim  an  agreement  by  the  plaintiff 
for  sale  to  the  defendant  of  his  (the  plaintiff's) 
interest  in  the  partnership  at  a  stated  price : — 
Held,  that  the  defendant  was  not  entitled  under 
Rules  of  S.  C,  Ord.  XXXVI.  r.  6,  to  have  the 
issue  raised  by  his  counter-claim  tried  before 
the  plaintiff's  issues  in  the  action.    lb, 

Emma  Silver  Mining  Company  v.  Grant, 
supra,  explained  in  reference  to  the  exceptional 
cases  in  which  the  court  will  accede  to  applica- 
tions under  Ord.  XXXVI.  r.  6.    lb. 

Hearing  Caies  in  CamerlJ — ^Thc  court  has  no 
power  to  hear  any  case  in  private,  even  with  the 
consent  of  the  parties,  except  cases  which  relate 
to  lunatics  or  to  wards  of  court,  and  cases  in 
which  the  whole  object  would  be  defeated  by  a 
trial  in  public,  and  cases  in  w^hich  the  practice 
of  the  ecclesiastical  courts  is  preserved  under 


s.  22  of  the  Divorce  Act  (20  k  21  Vict  c.  85). 
Nagle-Gilmnn  v.  Christopher,  4  Ch.  D.  173  ;  46 
L.  J.,  Ch.  60. 

It  is  contrary  to  the  practice  of  the  court  to 
hear  causes  in  private  without  the  consent  of 
both  parties,  except  in  cases  which  affect  lunatics 
or  wards  of  court.  Andrew  v.  Raebtim,  9  L.  B., 
Ch.  522  ;  31  L.  T.  73  ;  22  W.  R.  664. 

The  court  will  direct  a  case  to  be  heard  in 
private  upon  an  assurance  by  counsel  that  in  his 
opinion  it  is  a  proper  case  to  be  so  heard,  not- 
withstanding the  objection  of  other  parties. 
Anon.,  30  L.  T.  153  ;  22  W.  R.  512. 

Beiervation  for  Further  ConiideratioiL.] — Far- 
ther consideration  may  be  reserved  on  motion, 
without  a  hearing,  on  trial  of  the  cause.  Bennrt 
V.  Moore,  1  Ch.  D.  692  ;  45  L.  J.,  Ch.  275  ;  24 
W.  R.  690. 

By  Ord.  XXXVI.  r.  39,  the  judge  may  adjimrn 
the  case  for  further  consideration. 


3.  Notice  op  Tbial. 

(^8ee  Rules  of  Supreme  Court,  1883,  Order 
XXXVI.  rr,  11—21.) 

a.  necessity  of,  ftc. 

Day  Fixed.] — Notice  is  necessary,  though  the 
trial  is  fixed  for  a  certain  day.  Ellis  v.  TVusler, 
2  W.  Bl.  798. 

Fresh  Kotioe.] — Where  a  cause  is  made  a 
remanet  to  the  next  sittings  or  assizes  by  an 
order  of  nisi  prius,  no  fresh  notice  of  tiial  is 
requisite  ;  but  it  is  otherwise  if  postponed  by  a 
rule  of  court  Sliepherd  v.  Butler,  1  D.  &  R.  15  ; 
S.  P.,  Jaeks  v.  Mayer,  8  T.  R.  245. 

If  a  cause  is  n|^ade  a  remanet  at  the  assizes,  a 
new  notice  is  necessary  if  the  plaintiff  intends  to 
try  the  cause  at  the  following  assizes.  Gains  v. 
BiUon,  1  M.  &  P.  87  ;  4  Ring.  414. 

On  a  new  trial  a  fresh  notice  is  necessary. 
Bingley  v.  Mallison,  3  Dougl.  402. 

When  a  cause  set  down  for  trial  in  London  or 
Middlesex  is  stayed  by  injunction,  the  plaintiff 
is  at  liberty  to  try  upon  the  injunction  being 
dissolved  without  any  fresh  notice  of  trial,  al- 
though several  terms  have  elapsed  since  the  day 
on  which  the  cause  would  otherwise  have  been 
tried.  Stochton  and  Darlington  Railway  C\m»- 
pany  v.  For,  6  Ex.  127 ;  2  L.,  M.  &  P.  141  ;  20 
L.  J.,  Ex.  96. 

A  cause  stood  for  trial  at  the  sittings  after 
Trinity  Term,  The  defendant  obtained  an  order 
for  a  commission  to  examine  witnesses  abroad, 
the  commission  to  be  returnable  on  the  30th  of 
November,  and  the  trial  being  postponed  until 
the  sittings  after  Michaelmas  Term.  No  fresh 
notice  was  given,  and  the  cause  was  taken  as  an 
undefended  cause : — The  court  set  aside  the 
trial.     Cawley  v.  Knoxcles,  16  C.  B.,  N.  S.  107. 

When  the  trial  of  a  town  cause  is  postponed 
by  order  of  a  judge  from  one  sittings  to  another 
on  the  application  of  the  defendant,  a  fresh 
notice  is  not  necessary.  Claudet  v.  Prince, 
2  L.  R.,  Q.  B.  406  ;  36  L.  J.,  Q.  B.  196  ;  16  L.  T. 
397;  15  W.  R.  794 ;  8  B.  &  S.  360. 

Ai  to  Part  of  Claim— Validity  ot]  — To  a 
declaration  containing  two  counts,  the  de- 
fendant pleaded  three  pleas  to  the  first  count, 
and  a  fourth  plea  to  the  second.    Issue  was 
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joined  on  the  pleas  to  the  first  count ;  and  there 
was  a  special  replication  to  the  fourth  plea. 
Notice  of  trial  was  given,  and  the  defendant 
obtained  a  rule  for  a  special  jury,  and  the  jury 
was  duly  nominated,  reduced,  and  summoned ; 
but,  when  the  cause  came  on  for  trial,  it  was 
discoTered  that  no  issue  had  been  joined  on  the 
replication  to  the  fourth  plea.  Before  the  jury 
was  sworn  the  judge,  upon  the  application  of 
the  plaintiff  (without  summons),  amended  the 
record  by  striking  out  the  second  count ;  and, 
the  defendant  declining  to  appear,  the  plaintiff 
obtained  a  verdict.  Upon  a  motion  to  set  aside 
the  verdict  for  irregularity,  on  the  ground  that 
there  had  been  no  sufiicient  notice  of  trial,  and 
that  there  had  been  a  discontinuance  : — Held, 
that  the  notice  of  trial  was  effectual  as  to  the 
first  count,  and  the  trial  valid ;  that  the 
defendant  had  waived  any  irregularity  in  the 
notice ;  and  that  there  was  no  discontinuance. 
Berresford  v.  Oeddes,  2  L.  R.,  C.  P.  285  ;  36 
L.  J.,  C.  P.  116 ;  15  L.  T.  617  ;  15  W.  R.  567. 

Preyions  Kotioe  Invalid.] — A  notice  of  trial  in 
due  time  according  to  the  practice  of  the  court 
is  regular,  although  a  previous  notice  has  been 
given,  which  is  void,  and  has  not  been  counter- 
manded. Fell  V.  Tune,  4  D.  P.  C.  246  ;  2  H.  & 
W.  299. 

Bole  to  Set  aside  Proeeedings  in  Default  of.] 
— After  notice  of  trial,  given  to  the  defendant's 
attorney,  for  the  first  sittings  in  Michaelmas 
Term,  the  defendant's  attorney,  on  the  9th  of 
October,  died.  The  cause  was  tried  pursuant  to 
the  notice  on  the  3rd  of  November,  and  a  verdict 
found  for  the  plaintiff  ;  and  notice  of  taxation 
of  costs  was  left  by  the  plaintiff  at  the  office  of 
the  defendant's  deceased  attorney  on  the  8th  of 
November,  the  plaintiff's  attorney  not  being 
aware  of  the  death.  On  the  9th  of  November 
the  plaintiff  signed  judgment  for  the  debt  and 
costs.    In  March,  1850,  the  defendant  being  in 

grison,  the  plaintiff  lodged  a  detainer  against 
im.  The  defendant  having  obtained  a  rule  nisi 
to  set  aside  all  the  proceedings  since  the  9th  of 
October,  deposing  that  he  did  not  know  of  any 
notice  of  trial  having  been  given,  and  believed 
that  none  had  been  given,  and  that  he  had  had 
no  notice  of  any  proceedings  subsequently  to  the 
plea,  until  he  found  that  the  detainer  had  been 
lodged,  but  not  stating  when  he  first  knew  that 
his  attorney  was  dead,  the  court  discharged  the 
rule.  Ashley  v.  Brown,  1  L.,  M.  &  P.  451 ;  19 
L.  J.,  Q.  B.  477. 

b.  By  whom  srivexi. 

Notice  of  trial  given  by  one  who  has  ceased  to 
be  an  attorney  is  irregular.  Patterson  v.  Powell, 
9  Bing.  620 ;  2  M.  &  Scott,  773. 

o.  Form. 

By  Rules  of  Supreme  Court,  1883,  Ord. 
XXXVI.  r.  13,  notice  of  trial  shall  state  whether 
it  is  far  the  trial  of  the  cause  or  mutter,  or  of 
issues  therein;  and  in  actions  in  tJuf  Qwen's 
Bench  Division,  the  j)lace  and  day  for  ichich 
it  is  to  he  entered  for  trial.  It  shall  be  in  the 
Form  No.  16  in  Appendix  B,  with  such  vana- 
tions  as  circumstances  may  require. 

In  a  notice  of  trial  in  an  action  which  has 
been  set  down  in  the  Chancery  Division,  it  is 


not  necessary  to  state  the  name  of  the  judge  by 
whom  the  action  will  be  tried,  but  the  notice 
will  be  sufficient  if  it  states  that  the  trial  will 
take  place  before  a  judge  in  Middlesex.  Harris 
V.  Oamhle,  7  Ch.  D.  877  ;  47  L.  J.,  Ch.  344  ;  38 
L.  T.  253  ;  26  W.  R.  350. 

There  is  no  particular  form  requisite  for  a 
notice  of  trial,  so  that  it  unequivocally  conveys 
to  the  party  to  whom  given  the  intention  of  the 
plaintiff  to  try  at  a  particular  time  and  place. 
Ginffer  v.  Pycroft,  2  B.  C.  Rep.  254  ;  6  D.  &  L. 
554  ;  17  L.  J.,  Q.  B.  182  ;  12  Jur.  898. 

Where  a  notice  stated  incorrectly  that  the 
cause  was  made  a  remanet  from  the  last  sittings 
in  the  previous  term,  but  was  correct  in  other 
respects : — Held,  a  good  notice.    lb, 

A  notice  at  "Guildhall,  Westminster,"  the 
court  not  sitting  there,  is  defective,  if  the  de- 
fendant swears  that  he  was  misled  by  it.  Cross  v. 
Lan^,  1  D.  P.  C.  342. 

If  the  issue  is  delivered  with  a  notice  indorsed 
for  one  day,  and  with  it  a  separate  notice  of  trial 
for  a  different  day,  it  is  an  irregularity.  Kerry 
V.  Beynolds,  2  C,  M.  &  R.  310 ;  4  D.  P.  C.  234  ; 
1  Gale,  268  ;  5  Tyr.  1094. 

A  notice,  dated  the  18th  April,  1866,  "  for  the 
second  sittings  in  next  Easter  Term  "  in  London, 
is  a  sufficient  notice  for  the  second  sittings  in 
Easter  Term,  1856,  inasmuch  as  it  gives  infor- 
mation to  that  effect  which  any  reasonable  man 
would  act  upon.  Fenn  v.  Green,  6  El.  &  Bl.  666 ; 
25  L.  J.,  Q.  B.  353  ;  2  Jur.,  N.  S.  591. 

A  notice  forthe  sittings  after  term,  in  London, 
should,  in  strictness,  specify  whether  the  cause 
is  intended  to  be  tried  at  the  first  day  of  such 
sittings  or  at  the  adjournment  day.  But  the 
omission  so  to  do  is  an  irregularity  waived  by  a 
defendant  who,  knowing  that  the  cause  has 
been  entered  for  the  adjournment  day,  takes 
steps  shewing  that  he  considers  the  notice  to 
refer  to  such  entry.  Younge  v.  Fisher,  5  Scott, 
N.  R.  893  ;  2  D.,  N.  S.  637  ;  4  M.  &  G.  814 ;  12 
L.  J.,  C.  P.  96. 

d.  When  may  be  sriven. 

By  Rules  of  Supreme  Court,  1883,  Ord. 
XXXVI.  r.  11,  notice  of  trial  may  be  given 
with  the  reply  (Jf  any')  whether  it  closes  the 
pleadings  or  not,  or  at  any  time  after  the  issues 
of  fact  are  ready  for  trial. 

Before  this  Bule.]— By  Ord.  XXXVI.  r.  3,  a 
plaintiff  is  entitled  as  of  right  to  give  notice  of 
trial  with  his  reply  even  though  the  reply  may 
not  formally  close  the  pleadings.  Asquith  v. 
Molineaux,  49  L.  J.,  Q.  B.  800. 

The  defendants  delivered  a  statement  of  de- 
fence and  counter-claim;  the  plaintiffs  replied, 
their  reply  not  closing  the  pleadings,  and  at  the 
same  time  gave  notice  of  trial.  Next  day  they 
entered  the  action  for  trial : — Held,  that  the 
action  must  be  struck  out  of  the  cause  list,  on  the 
ground  (per  Kelly,  C.  B.)  that  the  entry  for  trial 
was  irregular,  and  (per  Stephen,  J.)  that  the 
notice  of  trial  and,  consequently,  the  entry  were 
irregular.  Metropolitan  Inner  Circle  Complc' 
tion  Itailway  Company  v.  Metropolitan  Bailway 
Company,  6  Ex.  D.  196 ;  49  L.  J.,  Ex.  505 ;  28 
W.  R.  510. 

A  plaintiff  is  not  entitled  to  serve  notice  of 
trial  before  the  close  of  the  pleadings ;  and  it  is 
irregular  to  do  so  with  the  reply,  except  in  cases 
where  the  reply  is  a  mere  joinder  of  issue,  and  of 
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itself  closes  the  pleadings.  WarnocJi  v.  ITarvey, 
6  L.  R.,  Ir.  339. 

Plaintiffs  joined  issue  on  the  defence,  and 
replied  to  the  defendants'  counter-claim.  After 
the  delivery  of  the  reply,  but  before  joinder  of 
issue  thereon,  they  served  notice  of  trial,  and  the 
court,  on  the  application  of  the  defendants,  set 
aside  the  notice  of  trial  as  irregular.  Keiory  Oas 
Consumers*  Company  y,  Toicn  Com  ntissf  oners  of 
Neicry,  6  L.  R.,  Ir.  337. 

The  notice  may  be  given  with  a  replication  if  it 
is  only  in  denial.  Fvrlong  v.  Garrett ^  2  F.  &  F.  48. 

A  notice  of  trial  may  be  given  after  a  cause  is 
set  down  for  trial.  Ginger  v.  Pycroft^  2  B.  C. 
Rep.  254  ;  6  D.  &  L.  554  ;  17  L.  J.,  Q.  B.  182  ;  12 
Jur.  898.  But  by  Ord.  XXXVI.  r.  15,  notice  of 
trial  shall  be  given  be/ore  entering  the  tHal. 

Betnming  Istue  and  Bemnrring.] — A  plaintiff 
having  on  the  2nd  of  August  delivered  the  issue, 
with  a  notice  of  trial  for  the  assizes  for  the  7th, 
the  commission  day,  the  defendant  on  the  6th 
returned  the  issue  with  the  similiteis  struck  out, 
and  delivered  a  demurrer  to  one  surrejoinder, 
and  a  similiter  to  the  other,  in  the  same  terms  as 
the  one  struck  out.  The  plaintiff,  having  entered 
a  remittitur  as  to  so  mucn  of  the  pleadings  as  the 
demurrer  related  to,  proceeded  to  try  the  cause 
in  the  absence  of  the  defendant,  and  obtained  a 
verdict : — Held,  that  the  notice  of  trial  was  void, 
and  the  trial  therefore  irregular.  Poole  v.  Pain^ 
2  L.,  M.  &  P.  609  ;  15  Jur.  1197. 

e.  Iiength  of  Notice — Short  Notice. 

By  Rules  of  Supreme  Court,  1883,  Ord. 
XXXVI.  r.  14,  ten  days'  notiee  of  trial  sliall 
be  giveUy  unless  the  party  to  whom  it  is  gicen 
has  consented,  or  is  under  terms  or  has  been 
ordered  to  take  short  notice  of  trial ;  and  shall 
be  sufficient  in  all  cases^  nnlcs*  otherwise  ordered 
by  the  coifrt  or  a  judge.  Short  notice  of  trial  shall 
be  four  days''  notice,  unless  otherwise  ordered. 

Short  Kotioe.J — When  a  defendant  obtains  an 
order  for  extension  of  the  time  to  plead  upon  the 
terms  of  taking  short  notice  of  trial  "if  necessary," 
the  condition  applies  only  to  the  first  sittings  at 
which  the  plaintiff  may,  in  due  course,  and  by 
using  proper  diligence,  have  a  trial.  O'Ketfe  v. 
Cullm,  6  Ir.  R.,  C.  L,  462. 
•When  a  defendant  is  nnder  terms  to  take  short 
notice  of  trial  "if  necessary,"  the  plaintiff  is 
entitled  to  give  such  notice  if  he  cannot,  using 
reasonable  diligence,  give  fuU  notice,  although 
the  regular  course  of  pleading  was  not  such  as  to 
render  short  notice  necessary.  Pretty  v.  yaus- 
cawen,  9  L.  R.,  Ex.  42  ;  43  L.  J.,  Ex.  3  ;  29  L.  T. 
579  ;  22  W.  R.  222. 

A  defendant  is  not  bound  to  take  short  notice, 
if  he  delivers  a  plea  suflSciently  early  to  enable 
the  plaintiff  to  give  full  notice,  Xicholl  v.  For- 
shall,  15  L.  J.,  Q.  B.  203. 

But  it  lies  upon  the  plaintiff  to  shew  the  neces- 
sity of  a  shorter  notice  than  the  ordinary  one. 
Drake  v.  Pickford,  15  M.  &  W.  607  ;  15  L.  J.,  Ex. 
346. 

A  defendant  who  is  under  terms  to  take  short 
notice,  is  not  bound  to  take  short  notice  of  in- 
quiry. J^erens  v.  Pell,  2  D.  P.  C.  355  ;  2  C.  & 
M.  421. 

Where  a  defendant  is  under  terms  to  accept 
short  notice  for  the  sittings  in  term,  and  the 
plaintiff,  without  any  default  on  the  part  of  the 
defendant,  is  unable  to  reply,  so  as  to  give  such 


notice,  a  short  notice  of  trial  for  the  second  sit- 
tings is  irregular.    White  v.  Clark,  8  D.  P.  C.  730. 

Where  a  defendant  has  obtained  time  to  pleail, 
on  condition  of  taking  short  notice  for  the  sittings 
in  or  after  a  particular  term,  he  is  not  thereby 
obliged  to  take  short  notice  of  trial  for  the  sit- 
tings in  or  after  any  subsequent  term.  Slatter  v. 
Painter,  8  M.  &  W.  672 ;  1  D.,  N.  S.  35  ;  5  Jar. 
636. 

When  a  defendant  agrees  to  take  short  notice, 
if  necessary,  that  means,  if  such  notice  shall  be 
rendered  necessary  in  consequence  of  the  grace 
given.  If,  in  short,  the  indulgence  g^nted  to  a 
defendant  disables  the  plaintiff  from  giving  full 
notice,  then  the  defendant  must  take  short  notice. 
Woolley  V.  Aldritt,  17  L.  T.  120. 

f.  Contlnoance  of  Notice. 

(jSptf  Rules  of  Supreme  Ctmrt,  1888,    Ord, 
XXXVI,  r.  17.) 

A  notice  by  continuance  from  the  sittings  in 
term  to  the  sittings  after  term,  in  London,  may 
be  given,  altnough  the  cause  cannot  be  tried 
until  the  adjournment  day.  2\mlmin  v.  Elgie, 
3  D.  &  L.  558  ;  1  B.  C.  Rep.  72  ;  15  L.  J.,  Q.  B. 
128. 

Operatliig  m  freih  Kotioe.] — A  continnance  of 
a  void  notice  of  trial  may  operate  as  a  new  notice, 
if  given  within  the  regular  time.  Tyte  v.  Steven- 
son,  2  W.  Bl.  1298. 

Notice  of  trial  was  given  for  the  second  sittings 
in  Michaelmas  Term,  and  was  continued  to  the 
third  sittings,  and  again  continued  to  the  sittings 
after  term,  and  again  continued  to  the  first  sittings 
in  Hilary  Term,  and  still  further  continued  to  the 
second  sittings  in  the  last-mentioned  term,  at 
which  sittings  the  cause  was  tried  as  undefended. 
The  notice  of  continuance  to  the  first  sittings  in 
Hilary  Term  gave  the'  defendant  all  the  infor- 
mation as  to  the  time  and  place  of  trial  requisite 
in  an  original  notice,  and  was  served  as  long 
t>efore  the  first  sittings  as  an  original  notice  should 
be  served : — Held,  tha't  the  last-mentioncxl  notice, 
which  was  bad  as  a  continuance  (only  one  con- 
tinuance being  allowed  in  a  term),  was  good  as 
an  original  notice  of  trial ;  that  it  was  properly 
continued  to  the  second  sittings,  and  that  the 
trial  was  regular.  Cory  v.  Hotson,  1  L.,  M.  &  P. 
23 ;  19  L.  J.,  Q.  B.  250. 

g,  Ootintermand  of  Notice. 

By  Rules  of  Supreme  Court,  1883,  Ord. 
XXXV 1.  r.  19,  no  notice  of  trial  shall  be  counter- 
manded  except  by  consent,  or  by  leave  of  the  court 
or  a  Judge,  which-  leave  may  be  given  subject  to 
such  terms  as  to  costs,  or  otherwise,  as  may  beju^. 

Before  thii  Bole.] — ^When  a  notice  of  trial  has 
been  duly  countermanded,  it  is  the  same  as  if 
none  had  been  given.  Doe  d.  Pugk  v.  Prwe, 
1  B.  C.  Rep.  311;  lljur.  311. 

Where  a  rule  nisi  has  been  obtained  to  set  aside 
a  notice  of  trial  with  a  stay  of  proceedings,  it  is 
no  violation  of  the  rule  to  countermand  the 
notice  of  trial.  Mullins  v.  Fm*d,  4  D.  &  L.  766  ; 
2B.  C.  Rep,  19;  11  Jur.  370. 

A  plaintiff  cannot  countermand  notice  of  trial 
after  the  cause  has  been  made  a  remanet.  l\^m- 
pany  v.  Rigby,  10  Ex.  476 ;  23  C.  &  P.  322  ; 
24  L.  J.,  Ex.  32. 
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When  notice  has  been  given  for  a  particular 
sittings,  and  at  the  request  of  the  defendant  the 
cause  is  made  aremanet  to  a  subsequent  sittings, 
a  countermand  of  trial  by  notice  four  days  before 
such  subsequent  sittings  is  sufficient.  Sully  v. 
Noble,  1  H.  &  C.  809  ;  32  L.  J.,  Ex.  145  ;  7  L.  T. 
720  ;  11  W.  R.  344. 

Where  a  countermand  is  given  after  the  com- 
mission day,  and  the  record  is  not  withdrawn,  the 
proper  course  is,  on  the  cause  being  called  on,  to 
nonsuit  the  plaintiff.  Haworth  v.  Whalley,  1  C. 
&  K.  586. 

An  undertaking  to  accept  short  notice  does  not 
entitle  the  plaintiff  to  give  less  than  the  usual 
notice  of  countermand.  Jiing  v.  Janet,  1  C.  &  M. 
71  ;  1  D.  P.  C.  640. 

Where  a  defendant  is  under  terms  to  accept 
short  notice  there  can  be  no  countermand.  Don,' 
caster  v.  Cardwell,  5  D.  P.  C.  582 ;  2  M.  &  W. 
390. 

Countermand  of  notice,  in  a  country  cause, 
may  be  given  by  the  country  attorney,  although 
the  agent  in  town  is  the  attorney  on  the  record. 
Chedyn  v.  Pearcc,  1  M.  &  W.  56  ;  4  D.  P.  C.  693 ; 
1  Gale,  423. 

But  a  notice  of  countermand  given  to  a  de- 
fendant residing  in  the  country,  whose  cause  is 
conducted  by  an  attorney  in  London  only,  is 
insufficient.    Margettson  v.  Bush,  8  D.  P.  C.  388. 

Where  notice  of  trial  in  a  London  cause  was 
given  for  the  sittings  which  were  appointed  for  the 
12th  of  May,  and  the  sittings  so  appointed  for  that 
day  were,  however,  merely  nominal  for  the  pur- 
pose of  adjourning,  and  no  business  would,  con- 
sequently, be  done  till  the  next  sittings  day,  the 
16th,  a  notice  of  countermand  given  on  the  14th 
was  too  late.  Cooper  v.  Whit  marsh,  4  M.  &  W.  73. 

The  two  days'  notice  of  countermand  is  two 
business  days,  and,  therefore,  notice  on  Saturday 
for  Monday  is  insufficient.  Jtose  v.  Macgregor, 
12  M.  &  W.  517  ;  1  D.  &  L.  583  ;  13  L.  J.,  Ex. 
110;  8  Jur.  86. 

h.  Waiver  of  Irreffnlar  Notice. 

Retaining  an  irregular  notice  is  no  waiver  of 
the  irregularity.  Dignam  v.  Ibbotson,  3  M.  &  W. 
431  ;  S.  P.,  Dignam.  v.  Moxtyn,  6  D.  P.  C.  547. 

A  defendant  is  not  bound  to  return  ah  im\Griilar 
notice  of  trial,  though  made  aware,  by  a  notice  to 
produce,  that  the  plaintiif  is  proceeding  thereon. 
Wood  V.  Harding,  3  C.  B.  968. 

A  defect  in  a  notice  is  waived  by  the  defen- 
dant's taking  out  a  summons  to  set  aside  the 
notice,  and  insisting  on  the  hearing,  on  a  different 
objection  only,  which  is  overruled  by  the  judge. 
Farmer  v.  Mountfort  or  Mountford,  9  M.  &  W. 
100  ;  1  D.,  N.  S.  366. 

If  a  defendant  served  with  a  notice  of  trial  by 
continuance  where  no  issue  has  been  delivered, 
and  no  original  notice  of  trial  has  been  served, 
omits  to  return  the  notice  of  trial  by  continuance, 
and  gives  no  intimation  to  the  plaintiff  of  the  irre- 
gularity for  an  unreasonable  time,  and  until  it  is 
too  late  to  correct  it  in  time  to  go  to  trial  at  the 
same  sittings,  the  irregularity  is  waived.  Brown 
V.  Wildbore,  1  Scott,  N.  R.  159  ;  1  M.  &  O.  276  ; 
8  D.  P.  C.  592.  Sec  also  Berresford  v.  Geddes, 
ante,  col.  1897. 

1.  Settingr  Aside. 

A  defendant  who  has  become  a  bankrupt,  and 
obtained  his  certificate  after  trial  and  verdict 


against  him,  has  a  right  to  set  it  aside  for  the 
want  of  a  sufficient  notice  of  trial,  although  his 
estate  is  insolvent,  and  his  assignees  are  no 
parties  to  the  application.  Shepherd  or  Sh^p- 
heard  v.  Thompsofi,  9  M.  &  W.  110  ;  1  D.,  N.  S. 
345. 


4.  Nisi  Pbius  Recobd. 

AmendmeiLt  of— Power  of  Court  of  Appeal.]— 

At  the  trial  of  an  action  the  jury  found  certain 
issues  in  favour  of  the  plaintiff,  and  the  judge 
reserved  judgment.  The  verdict  was  entereid 
as  a  general  verdict  for  the  plaintiff,  but  the 
judge  notwithstanding  the  verdict  gave  judg- 
ment for  the  defendant.  On  an  appeal  by  the 
plaintiff  from  the  judgment,  the  Court  of  Appeal 
amended  the  record  by  entering  the  verdict  for 
the  plaintiff  on  the  issues  only,  and  affirmed  the 
judgment.  Clack  v.  Wood,  9  Q.  B.  D.  276  ;  47 
L.  T.  144  ;  30  W.  R.  931— C.  A. 

Before   Jndicatnre   Acts.] — Where   the 

question  arises  at  the  trial,  whether  the  cause  of 
action  arose  before  the  commencement  of  the 
suit,  the  date  of  the  writ,  as  stated  in  the  nisi 
prius  record,  must  be  taken  as  the  true  date  ; 
and  the  proper  course,  if  it  is  erroneous,  is  to 
apply  at  chambers  to  have  it  amended  accord- 
ing to  the  writ.     Bust  v.  Hancock,  2  F.  &  F.  57. 

The  court  in  banc  has  no  jurisdiction  to  amend 
an  order  of  nisi  prius  until  it  has  been  made  a 
rule  of  court.  Cranch  v.  Tregoning,  6  D.  P.  C. 
230. 

The  court  refused  to  amend  an  order  of  nisi 
prius  according  to  the  terms  contained  in  a  paper 
signed  by  the  counsel  at  the  trial ;  the  intention 
of  the  parties  appearing  from  their  subsequent 
acts  to  have  been  in  favour  of  the  terms  of  such 
order.    Pearnian  v.  Carter,  2  Chit.  29. 


Sittings  at  Sessions  Honse,  Westminster.] — 
Under  33  Vict.  c.  6,  s.  5,  sittings  at  nisi  prius  for 
Middlesex  may  be  held  at  the  Sessions  House, 
Westminster,  instead  of  in  Westminster  Hall. 
Beg.  V.  Castro,  9  L..R.,  Q.  B.  350. 

Other  Points.] — The  court  will  not  permit  a 
party  to  retain  a  verdict  upon  a  recoixi  which 
has  been  improperly  altered  by  him.  Suker  v. 
Xeale,  1  Ex.  468  ;  17  L.  J.,  Ex.  66. 

The  indorsement  of  the  special  finding  of  the 
jury  made  by  the  officer  of  the  court  on  the  back 
of  the  nisi  prius  record,  will  not  be  treated  by 
the  court  as  the  postea  on  a  motion  for  a  new 
trial,  no  application  to  have  the  facts  found 
specially,  and  the  finding  stated  on  the  record, 
having  been  made  at  the  trial  until  after  the 
jury  had  delivered  their  verdict.  Baird  v, 
Hodges,  18  L.  J.,  Ex.  435. 

A  nisi  prius  record  having  been  put  in  evi-. 
dcnce,  and  there  appearing  to  be  two  counts  on 
distinct  causes  of  action,  and  the  verdict  entered 
generally  for  the  plaintiff  with  65Z.  damages, 
paml  evidence  is  admissible  to  shew  that  the 
substantial  damages  were  recovered  on  one  count 
only.  Preston  v.  Peeke,  El.,  Bl.  &  El.  336  ;  27 
L.  J.,  Q.  B.  424  ;  4  Jur.,  N.  S.  613. 

It  is  not  necessary  to  enter  upon  the  nisi 
prius  record  a  plea  in  abatement  and  judg- 
ment of  respondeat  ouster  thereon.  Pepper  v. 
Whalley,  4  A.  &  E.  90 ;  6  N.  &  M.  437  ;  1  H.  & 
W.  480.     See  also  infra.  20     The  Vebdict 
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5.  Entbt  fob  Trial  of  Causes. 

By  Rules  of  Supreme  Court,  1883,  Ord. 
XXXVI.  r.  15,  notice  of  trial  shall  he  given  be/ore 
entering  the  trial ;  and  the  trial  may  he  entered 
notwithstanding  that  the  pleadings  are  n^t  closed, 
provided  that  notice  of  trial  has  been  given. 

A  cause  cannot  be  entered  for  trial  under  Ord. 
XXXVI.  before  the  pleadings  are  closed.  Met  ro- 
politan  Inner  Circle  Railway  Company  v.  Metro- 
politan Railway  Company,  5  Ex.  D.  196  ;  49  L.  J., 
ISx.  605  ;  28  W.  R.  610. 

Notice  of  an  application  to  enter  a  cause  after 
the  expiration  of  the  usual  time  should  be  given 
to  the  opposite  party.  Banks  v.  Dean  2  F.  &  F. 
165.     See  also  ajite,  cols.  1898, 1899. 

6.  Withdrawing  and  Re-Entry  of  the 

Record. 

The  plaintiffs  counsel  having,  after  the  usual 
time  of  entering  causes  had  elapsed,  stated  to 
the  court  before  a  cause  was  called  on,  that  he 
should  withdraw  the  record,  and  he  applied  to 
the  court  to  be  allowed  to  re-enter  it ;  this  was 
objected  to  by  the  counsel  for  the  defendant, 
who  immediately  entered  a  ne  recipiatur.  The 
plaintiffs  attorney,  then,  without  taking  the 
record  out  of  the  possession  of  the  officer,  stated 
to  him  that  he  wished  to  withdraw  the  record, 
re-enter  it,  and  be  paid  the  usual  fees.  An  appli- 
cation having  been  afterwards  made  by  the 
plaintiffs  counsel  to  have  the  cause  tried  in  its 
order : — Held,  first,  that  the  record  had  been 
withdrawn.  Pope  v.  Fleming y  3  C.  &  K.  146. 
See  8,  C,  6  Ex.  249. 

Held,  secondly,  that  the  plaintifE  was  not  en- 
titled to  re-enter  it.    Ih, 

When  there  has  been  an  order  to  try  at  a 
particular  sittings  or  assizes,  the  record  cannot 
be  withdrawn.    Oakley  v.  Odoon,  2  F.  &  F.  312. 

A  retainer  in  a  cause,  without  a  brief,  does 
not  authorize  counsel  to  withdraw  a  record. 
AhUhol  V.  Benedetto,  3  Taunt.  225  ;  2  Camp.  487. 

The  counsel  for  a  plaintiff  has  a  right  to  call 
a  witness  on  his  subpoena  before  the  jury  is 
sworn,  in  order  to  withdraw  the  record,  if  the 
witness  does  not  appear.  Hopper  v.  Smith,  M.  & 
M.  115. 

When  a  plaintiff  at  the  assizes  is  compelled  to 
withdraw  his  record  on  account  of  the  non-arrival 
of  his  witnesses  by  the  time  his  cause  is  called 
on,  a  judge  will  allow  the  record  to  be  re-entered 
on  the  arrival  of  the  witnesses,  unless  it  is  shewn 
by  affidavit  for  the  defendant  that  his  witnesses 
have  been  dismissed.  Lean  v.  Smith,  2  M.  &  Rob. 
126. 

The  court  will,  under  some  circumstances,  re- 
store a  cause  to  its  place  in  the  paper,  which  has 
been  tried  out  of  its  turn  in  the  day's  list  under 
the  supposition  that  it  was  undefended,  it  appear- 
ing thiat  counsel  had  been  instructed  for  the  de- 
fendant. Dorrien  v.  Howell,  8  Scott,  608 ;  4  Jur. 
195. 

7.  Neglecting  to  proceed  to  Trial. 

a.  Judffmdnt  for  not  Proceeding. 

By  Rules  of  Supreme  Court,  1883,  Ord. 
XXXVI,  r.  12,  if  the  plaintiff  docs  not  within 
six  weeks  after  the  close  of  the  pleadings,  or 
within  such  extended  time  as  the  court  or  a 
judge  may  allow,  give  notice  of  trial,  the  de- 


fendant may,  before  notice  of  trial  given  hy  the 
plaintiff,  give  notice  of  trial,  or  may  apply 
to  the  court  or  a  judge  to  dismiss  the  action  for 
want  of  prosecution  ;  and  on  the  hearing  of  tuck 
application,  the  court  or  a  judge  may  order  the 
action  to  be  dismissed  accordingly,  or  may  make 
such  other  order,  and  on  such  terms,  oi  to  the 
cinirt  or  judge  may  seem  just, 

Kotioe  of  Trial— Postponement  of  Trial  on 
Application  of  Plaintiff.] — An  abortive  notice  of 
trial  docs  not  preclude  the  dismissal  of  the  action 
under  Ord.  XXXV.  rr.  2,  4.  Where  the  time 
mentioned  in  Ord.  XXXV.  r.  2,  had  elapsed,  the 
court  dismissed  the  action  for  want  of  prosecu- 
tion, though  notice  of  trial  had  been  served,  the 
trial  having  been  postponed  on  the  application 
of  the  plaintiffs,  and  no  further  proceedings 
having  been  taken  by  them  to  bring  the  case  to 
trial.  Hibernian  Bank  v.  Hughes,  10  L.  R.,  Ir. 
15. 

Extension  of  Time.] — The  power  of  a  judge  to 
extend  the  time  for  proceeding  to  trial  may  be 
exercised  after  the  expiration  of  the  time  limited 
by  s.  101  of  15  &  16  Vict.  c.  76,  for  proceeding 
to  trial.  Nosotti  v.  Hudson,  3  L.  R.,  C.  P.  293 ; 
37  L.  J.,  C.  P.  135  ;  17  L.  T.  479. 

Where  a  defendant  has  given  twenty  days* 
notice  to  proceed  to  trial,  the  plaintiff  may  come 
to  the  court,  and,  on  satisfactorily  explaining 
the  delay  in  not  going  to  trial,  obtain  an  exten- 
sion of  time.  Farthing  v.  Castles,  1  B.  C.  C. 
142  ;  22  L.  J.,  Q.  B.  167  ;  17  Jur.  139. 

It  is  not  necessary  that  the  rule  should  specify 
the  particular  period  for  which  an  extension  of 
the  time  is  required.    lb. 

The  plaintiff  need  not  wait  until  the  expira- 
tion  of  the  twenty  days,  nor  until  the  defendant 
has  entered  a  suggestion,  before  applying  to  the 
court  or  a  judge.    lb. 

On  the  defendant's  insolvency,  an  application 
to  enlarge  the  time  for  the  plaintiffs  proceeding 
to  trial  must  be  made  within  the  twenty  days. 
Homer  v.  Spejicer,  1  F.  &  F.  412. 

Signing  Judgment]— A  defendant  is  entitled 
to  enter  a  suggestion  and  sign  judgment  for  his 
costs  under  s.  101  of  15  &  16  Vict.  c.  76,  where  a 
plaintiff  n^lects  to  try  a  cause  at  the  time  men- 
tioned in  that  section,  and  to  proceed  to  trial  at  the 
assizes  or  sittings  occurring  immediately  after 
the  expiration  of  the  twenty  days'  notice  to  try, 
given  oy  the  defendant.  Judkins  v.  Atherttin^ 
3  El.  &  Bl.  387  ;  23  L.  J.,  Q.  B.  335  ;  18  Jur. 
813. 

Notice  of  trial  was  given  for  the  summer  assizes, 
and  the  plaintiff  at  the  assizes  withdrew  the  re- 
cord. On  the  2l8t  February  following  the  defen- 
dant gave  notice  requiring  the  plaintiff  to  bring 
on  to  trial  the  issue  joined,  at  the  next  assizes, 
the  commission  day  of  which  was  the  21st  March. 
The  plaintiff  did  not  proceed  to  trial  as  required 
by  the  notice,  and  the  defendant  on  the  5th  of 
May  entered  a  suggestion  on  the  record  and 
signed  judgment  for  his  costs  : — Held,  that  he  bad 
properly  entered  the  suggestion  and  signed  judg- 
ment,    lb, 

A  suggestion  having  been  entered,  the  court 
refused  to  let  in  the  plaintiff  to  try  upon  a 
peremptory  undertaking  w^ithout  an  affidavit  of 
merits.    lb. 

Where  a  plaintiff  has  proceeded  at  law  and  in 
equity,  and  elected  to  proceed  in  equity  after 
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issue  joined  in  the  action,  the  defendant  may  give 
notice  to  the  plaintiff  to  bring  the  issae  on  to  be 
tried  ;  and  if  the  plaintiff  neglects  to  do  so,  the 
defendant  may  enter  a  suggestion  on  the  record, 
and  sign  judgment  for  his  costs.  Mortimvre  v. 
Sifareg,  1  El.  &  El.  399  ;  28  L.  J.,  Q.  B.  133 ;  6 
Jur.,  N.  S.  574. 

Where  no  proceedings  have  been  taken  in  a 
cause  for  a  year  the  defendant  must,  before  sign- 
ing judgment,  give  a  month's  notice  of  his  inten- 
tion to  proceed,  although  he  has  given  twenty 
daj's'  notice  to  the  plaintiff  to  proceed  to  trial. 
Metcalf  V.  Uetherington,  3  H.  &  N.  755  ;  28  L.  J., 
Ex.  155. 

By  one  of  leveral  Defendants.] — Judgment  as 
in  case  of  a  nonsuit,  under  the  former  practice, 
might  be  moved  for  by  one  of  several  defen- 
dants, though  other  defendants  had  moved  for 
costs  of  the  day  for  not  proceeding  to  trial. 
Bridgcford  v.  Wiseman,  16  M.  &  W.  439. 

So,  in  an  action  of  tort  against  two,  one  of 
whom  had  suffered  judgment  by  default,  the 
other,  who  had  pleaded  to  issue,  might  have 
judgment  against  the  plaintiff  for  not  proceed- 
ing to  trial  against  him.  Hadrick  v.  Haslop 
or  Hetlop,  12  Q.  B.  267  ;  16  L.  J.,  Q.  B.  442  ;  1 1 
Jur.  1012 ;  S.  61,  Chapman  v.  Hcslop,  12  Q.  B.  928. 

In  an  action  against  four,  issue  was  joined 
against  two ;  the  third  died  after  having 
pleaded,  but  before  issue  joined  as  against  him  ; 
the  fourth  died  not  having  pleaded  at  all : — 
— Held,  that  the  surviving  defendants  were  not 
in  the  situation  to  move  to  enter  up  judgment 
as  in  case  of  a  nonsuit.  Plnkut  v.  Stvrch,  5 
C.  B.  474 ;  5  D.  &  L.  515  ;  17  L.  J.,  C.  P.  120  ; 
12  Jur.  121. 

Where  several  defendants  appeared,  by  separate 
attorneys,  each  might  move.  Rhode*  v.  Thomas^ 
2  D.  &  L.  531. 

Where  one  of  several  defendants  moved,  the 
rule  was  to  shew  cause  why  the  judgment  should 
not  be  catered  generally  for  the  defendants. 
iiawyer  v.  Ilodgeit,  1  D.,  N.  S.  16. 

b.  Pursuant  to  Notice. 

When  Defendant  entitled  to  Coits  of  the 
Day.]  —A  remanet  cannot  be  countermanded, 
and  therefore,  where  a  cause  was  made  a  remanet 
from  one  sitting  to  another,  and  four  days  before 
the  last  sittings,  the  plaintiff  gave  the  defendant 
notice  that  he  had  w^ithdmwn  the  record,  and 
should  not  proceed  to  trial : — Held,  that  he  was 
liable  to  pay  costs.  Tempajiy  v.  RighyylO  Ex. 
476 ;  24  L.  J.,  Ex.  32. 

A  defendant  is  not  entitled  to  .the  costs  of  the 
day  for  not  proceeding  to  trial  in  pursuance  of 
notice,  where  no  one  appeared  on  his  behalf 
when  the  cause  was  called  on.  Morgan  v. 
Fernyhough,  11  Ex.  205  ;  25  L.  J.,  Ex.  52  ;  1 
Jur.,  N.  S.  688  ;  8,  P.,  Ncwttm  v.  Chaplin,  7 
C.  B.  774. 

Where  a  defendant  had  given  a  written  consent 
for  a  judge's  ortler  to  sign  judgment,  attested  by 
an  attorney  on  his  behalf,  not  his  attorney  on 
the  record,  and  had  revoked  it  the  next  day,  and 
given  the  plaintiff  notice  that  he  intended  to 
defend  the  action,  but  this  notice  was  on  the 
eve  of  the  day  for  trial  : — Held,  that  he  was 
not  entitled  to  claim  costs  from  the  plaintiff  for 
not  proceeding  to  trial.  Samuel  v.  Bate,  28 
L.  J.,  Ex.  39. 

If,  when  a  cause  is  called  on  for  trial,  the 


plaintiff  does  not  appear,  the  defendant,  to  secure 
the  costs  of  the  day,  must  have  the  jury  swoni, 
and  claim  a  nonsuit.  If  the  defendant,  though 
present  in  court-,  allows  the  cause  to  be  simply 
struck  out,  he  will  not,  under  ordinary  circum- 
stances, be  entitlM  to  the  costs  of  the  day. 
Stnith  V.  Marshall,  33  L.  J.,  Q.  B.  332  ;  12  W.  R. 
1063  ;  S,  P.,  Warne  v.  Hill,  7  C.  B.,  N.  S.  726  ; 
29  L.  J.,  C.  P.  201  ;  6  Jur.,  N.  S.  959. 

Where  demun-ers  to  pleas  are  pending,  and 
the  plaintiff  gives  notice  of  trial  of  the  issues  in 
fact,  but  does  not  proceed  pursuant  to  his  notice, 
the  defendant  is  entitled  to  the  costs  of  the 
day.  Milton  v.  Griffiths,  1  D.,  N.  S.  769  ;  6  Jur. 
463. 

Under  a  rule  ordering  that  the  plaintiff  shall 
be  at  liberty  to  proceed  to  trial  on  payment  to 
the  defendant  of  the  costs  of  the  day,  and  of  the 
costs  of  and  occasioned  by  certain  applications 
to  the  court,  the  defendant  is  not  entitled  to  the 
costs  of  a  special  jury, — of  an  application  by  the 
defendant  to  put  off  the  trial, — of  consultations 
antecedently  to  and  in  preparation  for  the  appli- 
cations mentioned  in  the  rule, — or  of  a  short- 
hand writer's  notes  of  a  discussion  upon  motions 
in  chancery,  which  notes  were  afterwards  brought 
before  the  court  in  consequence  of  an  intimation 
that  the  court  would  require  to  be  furnished 
with  information  respecting  such  motions. 
Morgan  v.  Miller,  2  Scott,  N.  R.  190  ;  1  M.  &  G. 
825  ;  9  D.  P.  C.  51. 

Where  a  cause  was  at  issue,  and  notice  of  trial 
was  given  for  the  first  sitting  in  term,  but,  by 
reason  of  the  length  of  the  cause  list,  it  was  not 
then  tried,  and  stood  for  the  second  sitting,  and, 
upon  its  being  called  on  at  the  second  sitting, 
the  plaintiff  withdrew  the  record :— Held, 
that  the  defendant  was  not  entitled  to  his 
costs  incurred  at  the  first  sitting.  Brett  v. 
Stone,  1  D.  &  L.  140 ;  12  L.  J.,  Q.  B.  365  ;  7 
Jur.  1170. 

The  plaintiff  having  entered  his  cause  for  trial 
at  the  assizes,  it  was  called  on  the  first  day  as 
undefended.  His  witness,  a  clerk  of  the  defen- 
dant, being  absent,  the  plaintiff  asked  that  he 
should  be  called  on  his  subpoena,  which  was  done, 
but  he  did  not  appear.  The  plaintiff  then  with- 
drew the  record,  on  the  representation  of  the 
judge's  clerk  that  it  might  be  re-entered  before 
twelve  o'clock.  He  accordingly  offered  to  re- 
enter it  before  that  time,  but  the  defendant  had 
in  the  meantime  entered  a  ne  rccipiatur,and  the 
judge  held  that  the  record  could  not  be  entered, 
it  being  after  ten  o'clock.  The  plaintiff  offered 
either  to  try  then,  or  that  the  cause  should 
stand  last  on  the  list,  if  the  defendant  would 
consent ;  but  he  refused  to  do  so.  The  defen- 
dant having  moved  for  costs  of  the  day  : — Held, 
that  he  was  not  entitled  to  them,  it  being  by  his 
own  default  that  the  cause  was  not  tried.  Pope 
V.  Fleming,  1  L.,  M.  &  P.  272  ;  5  Ex.  240 ;  19 
L.  J.,  Ex.  268. 

Where  notice  of  trial  for  the  spring  assizes  had 
been  given,  and  the  cause  was  made  a  remanet 
to  the  next  summer  assizes  ;  and  the  defendant, 
having  then  attended  with  his  witnesses,  and 
found  that  the  cause  was  not  set  down,  after- 
wards applied  for  costs  to  be  paid  by  the  plain- 
tiff for  not  proceeding  to  trial : — Held,  that  he 
was  not  entitled  to  such  costs.  Gains  v.  BiUon, 
1  M.  &  P.  87 ;  4  Bing.  414. 

A  proposal  to  refer,  made  after  the  commission 
day,  does  not  warrant  the  plaintiff  in  not  pro- 
ceeding to  trial,  and  he  is  liable  to  pay  the  costs 
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of  the  day.  Ikito7i  t.  Shvckhurgh,  2  D.  P.  C. 
624. 

When  a  cause  is  taken  down  to  trial  by  both 
parties,  and  the  plaintiff  withdraws  his  record, 
the  defendant  is  entitled  to  the  costs  of  the  day, 
although  he  might  have  proceeded  to  try  the 
cause  upon  his  own  entry  of  it  by  proviso.  But 
he  is  not  so  entitled  when,  by  consent  of  both 
parties,  the  cause  is  made  a  remanet.  Blow  v. 
WyaU,  4  M.  &  W.  407 ;  7  D.  P.  C.  86. 

When  a  plaintiff  has  a  reasonable  excuse  for 
ijot  proceeding  to  trial  pursuant  to  notice,  and 
has  been  guilty  of  no  default,  the  defendant  is 
not  entitled  to  costs  of  the  dav.  Ped  v.  Linnell^ 
3  L.  R.,  C.  P.  441  ;  37  L.  J.,  C.  P.  191  ;  18  L.  T. 
330  ;  16  W.  R.  704. 

In  an  action  against  A.  and  B.,  notice  of  trial 
was  given  for  the  Bristol  assizes,  which  com- 
menced on  the  13th  of  August.  On  the  10th, 
Saturday,  the  plaintiff's  attorney  became  aware 
that  B.  was  dead.  No  suggestion  was  entered 
on  the  record,  and  on  the  12th  the  plaintiff  gave 
a  notice  by  telegram  that  he  did  not  mean  to 
try  at  those  assizes.  Notwithstanding  this 
notice,  A.  attended  with  his  witnesses  at  Bristol. 
The  plaintiff  did  not  appear  : — Held,  that  the 
plaintiff  had  not  been  guilty  of  such  default  as 
to  entitle  A.  to  costs  of  the  day.     Ih» 

Practice  on.] — Costs  of  the  day  for  not  pro- 
ceeding to  trial  may  be  moved  for,  though  the 
plaintiff  has  subsequently  tried  his  cause,  got  a 
verdict,  signed  final  judgment,  and  taxed  costs. 
R^dlt  V.  LucocU,  2  C.  &  M.  337  ;  4  Tyr.  281. 

A  motion  for  costs  for  not  proceeding  to  trial 
is  for  a  rule  to  be  absolute  in  four  days,  unl'css 
cause  is  shewn  in  the  meantime.  Rohinson  v. 
Rohitmm,  3  D.  P.  C.  177. 

The  court  will  not  grant  a  rule  for  the  costs  of 
the  day  with  a  stay  of  proceedings.  Friden  v. 
Bray,  9  D.  P.  C.  329  ;  8,  P.,  Eagar  v.  CuttMll, 

6  D.  P.  C.  125  ;  3  M.  &  W.  60. 

The  payment  of  costs  for  not  proceeding  to 
trial  is  not  a  condition  precedent  to  the  party's 
right  to  proceed  to  trial.  Doe  d.  Hope  v.  Carter, 
1  M.  &  Scott,  516  ;  8  Bing.  330. 

Unless  it  is  so  specified  in  the  rule.  VT'dson  v. 
CoUim,  8  Bing.  374. 

On  a  motion  for  costs  of  the  day  for  not  pro- 
ceeding to  trial  on  two  different  occasions  pursu- 
ant to  notice,  the  courii  will  not  make  the  payment 
of  those  costs  a  condition  precedent  to  the  plain- 
tiff's trying  his  cause.  Shoredilte  v.  Gilhard,  8 
D.  P.  C.  296. 

On  a  rule  for  the  costs  of  the  day  for  not  pro- 
ceeding to  trial,  the  court  will  not  stay  the 
proceedings  till  the  costs  are  paid.  Aime  v. 
Chinnock,  8  D.  P.  C.  736 ;  S.  P.,  Gibhs  v.  Goles, 

7  D.  P.  C.  325. 

The  plaintiff  may  come  afterwards,  and  move 
to  discharge  the  rule.  Slecman  v.  Copper  Miners 
of  England,  5  D.  &  L.  451. 

Tn  an  affidavit  in  support  of  a  rule  nisi,  for 
costs  of  the  day  for  not  proceeding  to  trial,  it  is 
sufficient  to  state  the  joinder  of  issue,  notice  of 
trial  and  default  of  the  plaintiff,  without  shew- 
ing that  any  costs  were  incurred  by  the  defen- 
dant. Powell  V.  James,  1  D.  &  L.  415  ;  12  M.  & 
W.  100  ;  13  L.  J.,  Ex.  23  ;  7  Jur.  1092. 

The  master  hnd  made  his  allocatur  upon  a 
rule  for  the  costs  of  the  day,  which  directed  the 
costs  to  be  paid,  *'  if  it  shall  appear  to  the  master 
that  costs  ought  to  be  paid."  A  rule  nisi  having 
been  subpequently  obtained  for  the  payment  of 


these  costs,  the  court  discharged  it  as  being 
unnecessary.  WrigM  v.  Bnrro^ighs,  2  D.  &  L. 
94  ;  13  L.  J.,  Q.  B.  248  ;  8  Jur.  828. 

Where  a  party  obtains  an  order  for  the  post- 
ponement of  the  trial  of  a  cause  on  payment  of 
costs  of  the  day,  he  must  give  notice  of  taxation 
of  such  costs,  otherwise  the  other  party  may  go 
on  to  trial.  Waller  v.  Joy,  16  M.  &  W.  60 ;  4  D. 
&  L.  338  ;  16  L.  J.,  Ex.  17. 

8.  Tbial  by  Proviso. 

(^See  Rules  of  Svprem'e  Court,  1888,  Ord, 
XXXVI.  r.  28.) 

When  Allowed.*] — Where,  upon  a  special  jury 
cause  being  called  on  for  trial,  there  was  not  a 
full  special  jury,  and  neither  party  prayed  a 
tales,  the  defendant  cannot  afterwards  take 
down  the  record  by  proviso.  Phillips  v.  Baner, 
9  B.  &  C.  769 ;  4  M.  &  Rob.  584. 

A  plaintiff  sued  the  defendant  for  damages 
arising  out  of  a  breach  of  contract  for  the 
purchase  of  certain  books ;  before  trial  the 
defendant  became  bankrupt,  and  the  plaintiff, 
having  proved  under  the  commission,  for  the 
price  of  the  books,  forbore  to  proceed  with  the 
action : — Held,  that,  notwithstanding  such  proof, 
the  defendent  might  proceed  to  trial  by  proviso. 
Whiftaker  v.  Mason,  4  Bing.  N.  C.  303  :  6  D.  P. 
C.  429  ;  5  Scott,  740. 

A  defendant  cannot  try  by  proviso  till  the 
plaintiff  has  been  in  default.  Smith  v.  BlundeU, 
1  Chit.  226.  And  see  Theobald  v.  Criehmore^ 
1  Chit.  317  ;  2  B.  &  A.  594. 

So,  though  there  has  been  a  former  trial,  and 
though  the  defendant  gave  notice  to  the  plain- 
tiff of  his  intention  to  carry  down  the  record. 
Woreestershire  Canal  Company  v.  Trent  Navi- 
gation Company,  1  Marsh.  218  ;  5  Taunt.  577. 

Where  a  plaintiff,  having  omitted  to  give  due 
notice  of  trial,  entered  his  record  in  the  marshal's 
book,  subsequently  to  the  entry  of  the  defen- 
dant's record  by  proviso,  upon  which  due  notice 
of  trial  had  been  given  : — Held,  that  the  defen- 
dant had  a  right  to  go  to  trial  on  his  record,  and 
that  the  plaintiff,  not  having  then  appeared, 
was  properly  nonsuited.  Broivn  v.  Ottley,  1  B. 
&  A.  253. 

A  defendant  in  a  case  where  the  king  is  party 
cannot  carry  down  the  nisi  prius  record  to  trial 
by  proviso.  Rex  v.  Byde,  7  T.  R.  661,  and  Reje 
V.  M'Leod,  2  East,  202. 

A  plaintiff  is  entitled  to  the  same  time  for 
proceeding  to  trial  after  a  rule  absolute  for  a 
new  trial,  as  he  had  for  proceeding  to  trial 
originally.  Oaheley  v.  Ooddeen,  1 1  C.  B.,  N.  S. 
805. 

Therefore,  where  a  rule  had  been  made  abso- 
lute for  a  new  trial,  and  the  plaintiff  had  gone 
down  to  try  at  the  sittings  after  Michaelmas 
Term,  but  the  juiy,  being  unable  to  agree,  was 
discharged  from  giving  a  verdict : — Held,  that 
it  was  not  competent  to  the  defendant  to  take 
down  the  record  for  trial  by  proviso  at  the 
sittings  after  Hilary  Term ;  the  plaintiff  not 
being  in  default.    lb. 

9.  Motions  eespectino  Tbial. 

To  whom  made.]  —  Motions  to  regulate  the 
trial  must  be  made,  not  to  the  court,  but  to  the 
judge  who  presides  at  nisi  prius  ;  as,  a  motion  to 
tiy  a  cause  at  a  sittings  in  term,  notwithstanding 
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a  special  jury  obtained  by  the  opposite  party  for 
delay.  Johnson  v.  Oas  Light  and  Coke  dmi- 
^any,  7  Taunt.  386. 

A  jndge  sitting  at  nisi  prias  at  Westminster 
cannot  upon  motion  make  an  order  in  a  cause 
entered  for  trial  in  London.  Atkinson  t.  Dickin- 
son^%  Camp.  41. 

To  Advanoe  Oaie  in  List.] — ^An  application 
was  made  on  the  part  of  a  plaintiff  to  have  a 
cause  taken  out  of  its  turn,  in  order  that  it 
might  be  tried  during  the  existing  sittings,  on 
the  ground  that  the  defendant  had  died  since 
the  commencement  of  such  sittings.  The  appli- 
cation was  opposed  on  behalf  of  the  defendant's 
executors,  and  refused  after  time  taken  to  con- 
eider.    Izard  v.  Milner,  4  G.  &  P.  285. 


10.  Postponement  and  Adjournment. 
a.  General  Prinoiples. 

By  Bules  of  Supreme  Court,  1883,  Ord. 
XXXVI.  r.  34,  the  judge  may,  if  he  think  it  ex- 
pedient for  the  interests  of  justice,  postpone  or 
adjourn  a  trial/or  s^ich  time,  and  to  such  place, 
and  upo7i  such  terms,  if  any,  as  he  shall  think  Jit. 

The  court  will  not  delay  the  trial  of  an  action 
until  after  the  trial  of  an  Indictment  for  perjury, 
in  a  matter  relating  to  the  cause.  Johiison  y. 
Wardle,  3  D.  P.  C.  550  ;  1  H.  &  W.  219. 

In  an  action  brought  by  trustees  against  a 
party  who  had  received  moneys  belonging  to 
the  cestui  que  trust,  under  a  power  of  attorney 
which  had  previously  been  countermanded  by 
the  plaintiff,  the  defendant  applied  to  have 
the  trial  postponed,  on  the  ground  that  a  bill  in 
equity  had  been  filed  by  him  against  the  plain- 
tifEs  with  respect  to  the  subject-matter  of  the 
suit,  and  that  he  was  advised  and  believed  that 
an  injunction  would  be  granted,  as  soon  as  by 
the  practice  of  the  courts  of  equity  the  applica- 
tion for  one  could  come  to  be  heard,  and  offered, 
in  the  meantime,  to  bring  into  court  the  money 
in  dispute  : — Held,  that  the  court  had  power  to 
postpone  the  trial  on  those  grounds.  Vander- 
steign  v.  Witham,  6  M.  &  W.  457  j  8  D.  P.  C. 
369. 

b.  Absence  of  Witnesses. 

I&  what  Casei.]  —  A  motioa  to  put  off  a  trial 
in  London  or  Middlesex,  on  account  of  the 
absence  of  a  witness,  cannot  be  made  when 
there  is  not  time  to  shew  cause  within  the  term, 
if  the  party  applying  had  it  in  his  power  to  come 
earlier.     Anon.,  3  Taunt.  315. 

Where  a  material  witness  for  the  plaintiff  is 
prevent-ed  from  attending  by  the  fraud  and  prac- 
tice of  the  defendant's  attorney,  the  plaintiff 
ought  to  apply  to  the  judge  to  put  off  the  trial, 
or  he  ought  to  withdraw  the  record.  Turquand 
V.  Dawson,  1  C,  M.  &  R.  709  ;  5  Tyr.  418. 

The  judge  at  the  assizes  will  not  postpone  the 
trial  at  the  instance  of  the  plaintiff,  on  the 
ground  of  the  illness  of  a  material  witness,  as 
the  plaintiff  can  withdraw  his  record.  Maspero 
V.  Straehan,  5C.  &  P.  514. 

It  is  the  practice  to  accede  to  an  application 
to  postpone  a  cause  even  on  the  day  on  which  it 
stands  for  trial,  on  the  ground  of  the  absence 
of  a  material  witness,  when  the  application  ap- 
pears reasonable.  Stevens  v.  Esli?ig,  2  F.  &  F. 
136. 


A  master  mariner,  having  gone  abroad,  in  the 
course  of  his  business,  after  the  commencement 
of  the  action,  and  after  time  obtained  to  plead, 
but  before  issue  joined,  the  court  refused  to  post- 
pone the  trial  until  his  return  to  England,  on 
the  ground  that  his  evidence  was  material  and 
necessary  to  make  out  his  defence.  Solomon  v. 
Howard,  12  C.  B.  463. 

A  judge  may,  in  his  discretion,  refuse  to  post- 
pone the  trial  notwithstanding  the  application 
to  postpone  is  supported  by  an  affidavit  of  the 
absence  of  a  material  witness.  Turner  v.  Mery- 
wether,  7  C.  B.  251 ;  18  L.  J.,  C.  P.  155 ;  13  Jur. 
683. 

DiUgenoe  nied  to  obtain  Attendanoe.  ]  —  The 
court  will  not,  at  the  instance  of  a  defendant, 
postpone  the  trial  of  a  cause  on  the  ground  of 
the  absence  of  a  material  and  necessary  witness, 
where  the  witness  is  a  captain  in  the  service  of 
the  defendant,  and  the  defendant  has  been  guilty 
of  laches  in  abstaining  from  securing  the  testi- 
mony of  the  witness  when  within  his  power. 
Wright  V.  M'Quffie,  4  C.  B.,  N.  S.  441. 

In  an  action  on  a  bill  of  exchange  against  the 
drawer  and  indorser,  the  only  plea  being  a  denial 
of  the  indorsement,  an  application  on  his  part  to 
postpone  the  trial  on  account  of  the  absence  of 
the  acceptor,  sworn  to  be  a  material  witness  and 
to  be  absent  in  Scotland,  was  refused,  as  it  did 
not  appear  that  any  endeavour  had  been  made 
to  obtain  his  evidence  under  17  &  18  Vict.  c.  34, 
or  otherwise.  Ward  v.  Wilkinson,  2  F.  &  F. 
173. 

The  court  ought  not  to  grant  to  a  plaintiff  the 
indulgence  of  postponing  the  trial  unless  he  has 
used  due  diligence  and  has  good  and  strong 
reason  for  seeking  a  postponement,  more  especi- 
ally if  the  defendant  offers  some  accommodation 
to  him  in  the  matter.  Stmturt  v.  Oladstons,  7 
Ch.  D.  394  ;  47  L.  J.,  Ch.  154  ;  38  L.  T.  575  ;  26 
W.  R.  277. 

Motion  for  postponement  in  the  present  case 
refused,  the  plaintiff  being  in  India.    Tb. 

The  court  will  not  put  off  a  trial  on  the  ground 
of  the  absence  of  a  material  witness,  when  it  ap- 
pears that  no  application  has  been  made  to  the 
witness  to  know  whether  he  will  attend.  Worsley 
V.  JBassett,  3  Dougl.  58. 

The  court  refused  to  put  off  a  trial  on  an  affi- 
davit that  the  parties  had  been  endeavouring  to 
find  a  witness  but  could  not  do  so.     Anon.,  Lofft, 

663. 
A  defendant  cannot  be  presumed  to  know  what 

evidence  will  be  required  until  after  issue  joined  ; 
and,  therefore,  where  it  appeared  that  between 
that  time  and  the  first  day  of  the  assizes  due  dili- 
gence had  been  used  to  procure  the  attendance 
of  a  material  and  necessary  witness,  but  without 
effect,  the  judge  ordered  the  trial  to  be  put  off, 
on  the  defendant  bringing  the  money  into  court 
and  paying  costs.  Dale  v.  Ileald,  1  C.  &  K. 
314. 

c.  Absence  of  Bvldence. 

Booimienti.  ]  —  Where  copies  of  a  correspon- 
dence material  to  the  issue  were  produced  on 
the  part  of  the  defendant,  having  only  been  dis- 
covered and  obtained  the  day  before  (the 
originals  being  at  Seville  and  Liverpool),  and 
too  late  to  give,  notice  to  produce  the  originals, 
and  the  reception  of  the  originals  was  objected 
to  by  the  plaintiff,  the  judge  adjourned  the  trial 
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upon  terms,  the  case  being  re-tried  before  the 
same  judge  and  jury.  Cahill  v.  Dawson^  1  F.  & 
F.  291. 

In  the  statement  of  the  case  on  the  part  of  the 
plaintiff,  a  document  in  the  hands  of  a  third 
party  appearing  to  be  material,  and  he  having 
declined  to  produce  it,  an  adjournment  was 
allowed  for  the  purpose  of  serving  a  subpoena 
duces  tecum.  Higginson  v.  Bank  of  Englajid,  1 
F.  &  F.  450. 

d.  Affidavits. 

Fonn  and  Conteiits.] — A  motion  to  postpone 
a  trial,  on  account  of  the  absence  of  a  material 
witness,  need  not  be  supported  by  an  affidavit  of 
merits.     Hill  v.  Prosper,  3  D.  P.  C.  704. 

The  court  will  put  off  the  trial  on  an  affidavit 
of  the  defendant's  attorney  that  a  material  wit- 
ness is  kept  out  of  the  way  by  the  plaintiff. 
Duherly  v.  Gunning^  Peake,  97. 

But  the  court  will  not  receive  the  affidavit  of 
an  attorney's  clerk,  unless  it  is  stated  that  he  is 
particularly  acquainted  with  the  circumstances 
of  the  cause,  and  has  the  management  of  it. 
Sullivan  v.  Magill,  1  H.  Bl.  637. 

The  affidavit  to  postpone  a  trial,  on  the  ground 
of  the  absence  of  a  witness,  need  not  state  the 
name  of  such  witness,  though  it  was  suggested 
to  be  material  and  necessary.  Smith  y.  Dohiton, 
2  D.  &  R.  420  ;  S,  P.,  Buckingham  v.  Banks,  4 
D.  &  R.  832. 

e.  Praotloe. 

PaymeiLt  of  Costs.] — Upon  a  motion  to  post- 
pone a  trial,  notice  of  the  intended  application 
omitting  to  offer  the  costs  of  the  postponement, 
the  court  made  the  rule  absolute,  as  well  on  pay- 
ment of  those  costs  as  of  the  costs  of  the  motion, 
though  cause  was  shewn  in  the  first  instance. 
Ward  V.  Ducker,  6  Scott,  N.  R.  45  ;  6  M.  &  G. 
377. 

Where  a  defendant  obtains  an  order  to  post- 
pone a  trial  on  payment  of  costs,  he  should  serve 
an  appointment  to  tax  with  the  order ;  and  where 
he  omitted  to  do  so,  and  the  plaintiff  treated  the 
order  as  a  nullity  and  proceeded  to  trial,  the 
court  refused  to  set  aside  the  verdict  so  obtained, 
except  upon  payment  of  costs  by  the  defendant. 
Waller  v.  Joy,  4  D.  &  L.  338  ;  16  M.  &  W.  60  ; 
16L.  J.,  Bx.^17. 

When  the  hearing  of  an  action  is  adjourned  in 
order  to  allow  parties  to  be  added,  the  party  who 
applies  for  adjournment  must  pay  all  the  costs 
incurred  by  the  action  having  been  in  the  paper 
for  hearing,  and  not  merely  a  fixed  sum  for  costs 
of  the  day.  Lydall  v.  Martinson,  5  Ch.  D.  780 ; 
37  L.  T.  69  ;  26  W.  R.  866. 

Application,  when  made.] — An  application  to 
postpone  the  hearing  of  a  cause  should  be  made 
before  the  case  comes  into  the  paper  for  the  day. 
Hodges  v.  Patrick,  22  W.  R.  390. 

11.  Cause  List. 

Order  in  wUoh  Caniei  taken.] — Every  cause 
in  the  list  of  the  day  should  be  considered  by 
the  parties  as  the  first  cause,  it  being  within 
the  jurisdiction  of  the  presiding  judge  to  take 
the  causes  in  any  order  ne  may  think  meet  con- 
venient. Cottam  V.  Banks,  1  B.  C.  Rep.  302  ; 
11  Jur.  148,  See  also  Izard  v.  Milner,  ante, 
col.  1909. 


Canse  Struck  ont]  —  A  defendant  is  not 
entitled  to  move  for  the  costs  of  not  proceeding 
to  trial,  in  a  case  where,  owing  to  the  absence  of 
both  the  plaintiff  and  the  defendant  at  the  trial, 
the  cause  was  struck  out ;  the  defendant,  undisr 
those  circumstances,  being  the  party  in  fault. 
Morgan  v.  Ferny  hough,  11  Ex.  205  ;  25  L.  J., 
Ex.  52  ;  1  Jur!,  N.  8.  688. 

In  ejectment,  entered  at  the  assizes,  the  defen- 
dant not  appearing  when  the  cause  was  called 
on  for  trial,  the  plaintiff's  counsel  at  once  took  a 
verdict,  immediately  after  which  the  defendant's 
counsel  came  into  court,  strictly  in  time  (by  the 
clocks  of  the  assize  town),  and  ready  to  try, 
which  the  plaintiff's  attorney  refused  to  consent 
to  ;  the  court  let  the  defendant  in  to  try  without 
terms.  Curtis  v.  Marsh,  3  H.  &  N.  866  ;  28 
L.  J,,  Ex.  36. 


12.  Conduct  op  the  Cause. 

Conduct  of  Cause — In  Person.] — A  party,  con- 
ducting his  own  cause  at  the  trial,  has  a  right  to 
address  the  jury  as  an  advocate,  without  waiving 
his  right  to  give  evidence  as  a  witness  in  bis  own 
behalf.  Cobbett  v.  Hudson,  1  El.  &  BL  11 ; 
22  L.  J.,  Q.  B.  11 ;  17  Jur.  488. 

The  wife  of  a  plaintiff  has  no  right  to  appear 
and  conduct  the  cause  of  her  husband  at  nisi 
prius.  Cobbett  v.  Hudson,  15  Q.  B.  988 ;  14  Jur. 
982. 

A  party  appearing  in  person  must  examine  the 
witnesses  as  well  as  address  the  jury.  Shuttle' 
worth  V.  Nich-oUon,  1  M.  &  Rob.  254. 

Counsel  can  only  be  heard  to  assist  him  on 
legal  objections.    lb. 

Where  a  party  conducts  his  own  case,  and  ex- 
amines his  own  witnesses,  counsel  are  not  allowed 
to  argue  points  of  law  for  him.  Moscati  v.  Late- 
son,  1  M.  &  Rob.  454. 


By  Conneel.] — Where  there  are  several 


counsel  the  leader  may,  in  his  discretion,  interpose 
and  take  the  examination  out  of  the  hands  of 
his  junior.    Doe  v.  Roe,  2  Camp.  280. 

Counsel  has  no  right  to  open  &cts  which  he  is 
not  in  a  condition  to  prove.  Stevens  v.  Webb, 
7  C.  &  P.  60. 

Prodnetion  of  Animal.] — If  in  an  action  for 
seizing  and  detaining  a  dog  the  defendant  refuses 
to  produce  the  dog  (under  notice)  during  the 
examination  of  the  plaintiff *s  witnesses,  he  will 
not  be  allowed  to  produce  it  afterwards  for  the 
purpose  of  invalidating  the  testimony  of  those 
witnesses.    Lewis  v.  Hartley,  7  C.  &  P.  406. 

Objeotion  to  Bnfflcienoy  of  Proof.] — ^The  de- 
fendant having  closed  his  evidence  in  support  of 
certain  items  in  a  particular  of  a  set-off,  and  the 
judge  having  begun  to  sum  up  to  the  jury : — 
Held,  that  it  was  too  late  for  the  plaintiff's 
counsel  to  object  to  the  sufficiency  of  proof  of 
one  of  such  items.  Abbott  v.  Parsons,  5  M.  & 
P.  521  ;  7  Bing.  563. 


13.  Right  of  Beoinxikg. 

Generally.] — ^The  resolution  of  the  judges  (re- 
ported in  M.  &  M.  281  ;  6  C.  &  P.  64),  that,  "  in 
all  actions  for  libel,  slander  and  injuries  to  the 
person,  the  plaintiff  shall  begin,  although  the 
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general  issue  may  not  be  pleaded,  the  affirmative 
issae  as  on  the  defendant,"  oTerroled.  Cooper 
V.  WaUey  (M.  &  M.  248),  and  left  the  practice 
on  actions  of  contract  in  its  former  state. 
Mercer  v.  WhaXl,  5  Q.  B.  447 ;  14  L.  J.,  Q.  B. 
267 ;  9  Jur.  576. 

Wherever,  from  the  state  of  the  record,  there 
is  anything  to  be  proved  by  the  plaintiff,  he  is 
entitled  to  begin.    /5. 

The  rule  is  the  same  in  actions  of  tort.  Ih, 
When  at  the  trial  the  issue  was  on  the  de- 
fendant,  who  accordingly  began,  the  plaintiff,  at 
the  end  of  the  defendant's  case,  claimed  a  verdict 
on  the  ground  that  there  was  not  evidence  to 
support  the  issue  for  the  defendant.  The  judge 
refused  to  direct  a  verdict,  but  gave  the  plaintiff 
leave  to  move  to  enter  one.  The  plaintiff  then 
adduced  evidence ;  and,  on  the  evidence  which 
followed,  the  issue  for  the  defendant  was  proved  : 
— Held,  that  the  plaintiff  was  not  entitled  to 
enter  a  verdict,  on  the  ground  that  there  was  no 
proof  for  the  defendant  at  the  close  of  his  ori- 
ginal case.  Allen  v.  Cary^  7  El.  &  Bl.  463 ; 
3  Jur.,  N.  S.  1146. 

Onni  probandi.]— The  test  to  determine  the 
order  of  beginning  is  to  consider  which  party 
would  be  entitled  to  the  verdict  supposing  no 
evidence  given  on  cither  side  ;  as  the  burden  of 
proof  must  lie  on  his  adversary.  Leete  v.  Gre»ham 
Life  Insurance  Society^  15  Jur.  1161. 

Where  the  affirmative  of  any  one  material 
issue  is  on  the  plaintiff,  and  he  undertakes  to 
give  evidence  upon  it,  he  is  entitled  to  begin. 
Rawlins  v.  DesborovgJij  2  M.  &  Rob.  328. 

In  an  action  for  work  and  labour,  the  de- 
fendant pleaded  that  the  "  promise  was  made  to 
the  plaintiff  and  S.,  and  not  to  the  plaintiff 
alone."  Replication,  that  the  promise  was  made 
to  the  plaintiff  alone,  and  not  to  the  plaintiff 
and  S. : — Held,  that  the  plaintiff  ought  to  begin. 
Dacies  v.  Evans,  6  C.  &  P.  619. 

By  a  life  policy  of  assurance  it  was  stipulated, 
that  it  should  be  void  if  anything  stated  by  the 
assured  in  his  declaration  to  the  directors  should 
be  untrue.  In  his  declaration  he  stated,  that 
"  he  was  at  that  time  in  good  health,  and  not 
afflicted  with  any  disorder,  nor  addicted  to  any 
habit  tending  to  shorten  life  ;  that  he  had  not  at 
any  time  been  afflicted  with  insanity,  rupture, 
gout,  fits,  &c. ;  that  he  had  not  had  any  spitting 
of  blood,  consumptive  symptoms,  asthma,  cough 
or  other  affection  of  the  lungs  ;  and  that  A.  was 
at  that  time  his  usual  medical  attendant."  The 
plaintiffs  averred  in  their  declaration  the  truth 
of  the  statement  of  the  assured.  The  first  five 
pleas  alleged,  that  the  declaration  of  the  assured 
was  untrue  in  this,  that  he  had  spitting  of  blood, 
consumptive  symptoms,  an  asthma  of  the  lungs, 
an  affection  of  the  liver,  and  a  cough  of  an  in- 
flammatory and  dangerous  nature  ;  sixthly,  that 
he  was  afflicted  with  a  disorder  tending  to 
shorten  life  ;  seventhly,  that  he  was  not  at  that 
time  in  good  health  ;  and,  eighthl}'',  that  he  had 
falsely  averred  that  A.  was  his  usual  medical 
attendant : — Held,  that  plaintiff  was  entitled  to 
begin  at  the  trial,  the  issue  on  the  seventh 
plea  being  upon  him  ;  and,  semble,  that  the  issue 
on  the  other  pleas  also  lav  upon  him.  Oeach  v. 
Iwjall,  14  M.  &  W.  95  ;  15  L.  J.,  Ex.  37  ;  9  Jur. 
691  ;  S.  P.,  Craig  v.  Fenn,  Car.  &  M.  43  ;  Ashhy 
V.  Bates,  15  M.  &  W.  589  ;  4  D.  &  L.  33 ;  15 
L.  J.,  Ex.  350. 

In  an  action  on  a  life  policy,  to  be  cancelled 


in  case  of  suicide,  by  return  of  the  premiums,  on 
a  plea  that  the  deceased  died  by  suicide,  and  that 
the  premiums  were  ready  to  be  returned,  the  de- 
fendant is  entitled  to  begin,  the  onus  being  upon 
him  of  proving  that  the  death  was  by  suicide. 
Stormont  v.  Waterloo  Life  and  Casualty  Assur^ 
ance  C&mpany,  1  F.  &  F.  22. 

Where  Damages  are  the  finbitantial  Object  of 

Suit.] — Where  it  can  be  collected  from  the 
pleadings  and  statements  of  counsel  that  sub- 
stantial damages  are  the  object  of  an  action,  the 
plaintiff  has  the  right  to  begin,  though  all  the 
issues  are  on  the  defendant.  Hoggett  v.  Oxley, 
9  C.  &  P.  324 ;  2  M.  &  Rob.  251. 

The  plaintiff  is  entitled  to  begin,  where  dam- 
ages of  an  unascertained  amount  are  the  object 
of  the  action,  though  the  affirmative  of  the  issues 
on  the  record  is  with  the  defendant.     Carter  v.* 
Jones,  1  M.  &  Rob.  281. 

Where  the  substantial  question  to  be  tried  is 
the  existence  of  a  custom  affirmed  by  the  de- 
fendant, he  is  entitled  to  begin,  although  the 
plaintiff's  counsel  alleges  that  he  seeks  to  recover 
real  damages.  Bastard  v.  Smith,  2  M.  &:  Rob. 
129. 

Where  real  damages  are  not  the  object  of  the 
action,  the  party  on  whom  the  affirmative  issues 
lie  is  entitled  to  begin.  Burrell  v.  XichoUon,  1 
M.  &  Rob.  304 ;  6  C.  &  P.  202. 

Accord  and  SatiB&otion.] — In  an  action  for 
negligence,  the  only  plea  being  accord  and  satis- 
faction, the  plaintiff  is  entitled  to  begin.  Pini 
V.  Eastern  Counties  Railway  Company,  2  F.  & 
F.  133. 

In  Actions  on  Billi,  Votes,  and  Cheques.] — 
If  in  an  action  on  bills  of  exchange,  with  a  count 
upon  an  account  stated,  the  defendant  pleads 
payment  to  the  counts  on  the  bills,  and  non 
assumpsit  to  the  account  stated : — Held,  that 
the  defendant  is  entitled  to  begin,  unless  the 
plaintiff's  counsel  has  evidence  to  give  on  the 
count  upon  an  account  stated.  Smart  v.  Rayner, 
6  C.  &  P.  721. 

In  an  action  on  a  bill  of  exchange  by  indorsee 
against  acceptor,  he  pleaded  pleas  denying  the 
acceptance  and  indorsement,  and  also  pleas  of 
payment,  upon  all  which  issue  was  joined.  The 
defendant's  counsel,  at  the  trial,  offered  to  admit 
the  acceptance  and  indorsement,  and  wished  to 
begin  : — Held,  that  this  admission  of  all  the 
facts,  the  proof  of  which  was  on  the  plaintiff, 
did  not  entitle  the  defendant  to  begin.  Pontic 
fex  V.  Jolly,  9  C.  &  P.  202. 

In  an  action  on  a  bill  of  exchange  by  indorsee 
against  acceptor ;  the  only  plea  was  that  the 
bill  had  been  altered  after  acceptance  : — Held, 
that  the  defendant's  counsel  had  the  right  to 
begin,  and  that,  upon  his  calling  for  the  bill,  the 
plaintiff's  counsel  ought  to  produce  it  without 
notice.    Barker  v.  Malcolm,  7  C.  &  P.  101. 

A  party  gave  a  cheque  for  the  amount  of  a 
deposit  on  a  sale  by  auction,  which  sale  was  void. 
In  an  action  on  the  cheque,  he  pleaded  that  there 
was  no  consideration  for  the  cheque  ;  and  the 
plaintiff  replied  that  there  was  consideration  : — 
Held,  that  the  defendant  must  begin.  MUls  v. 
Oddy,  6  C.  &  P.  728. 

A  declaration  stated  that  the  defendant  drew 
his  cheque  on  W.  &  Co.,  and  delivered  it  to  L., 
who  transferred  it  to  the  plaintiff.  The  defen- 
dant pleaded,  first,  that  the  cheque  was  given  to 
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L.  as  the  nominal  value  of  counters  to  play  at 
an  unlawful  game,  as  L.  knew,  and  that  before 
the  plaintiff  took  the  cheque  he  had  notice  of 
the  premises ;  and  second,  a  similar  plea,  in 
which,  instead  of  an  averment  of  notice,  it  was 
averred  that  the  plaintiff  gave  no  value  for  the 
cheque.  Replication,  denying  the  notice,  and 
stating  that  the  plaintiff  gave  a  good  considera- 
tion for  the  cheque  : — Held,  that  the  defendant 
must  begin.    Bingham  v.  Stanley^  9  C.  &  P.  374. 

In  an  action  for  goods  sold,  the  defendant 
pleaded  as  to  all  but  171Z.  Is,  &d,  non  assumpsit, 
and  as  to  that  sum,  that  he  gave  the  plaintiff  a 
bill  of  exchange  for  that  amount,  which  was  not 
due  at  the  time  the  action  was  brought.  This 
was  denied  by  the  replication,  and  by  the  par- 
ticulars the  demand  was  limited  to  171Z.  7«.  6^. : 
— Held,  that  the  defendant  was  entitled  to  begin. 
'Edge  v.  Hillary,  3  C.  &  K.  43. 

ni  an  action  hy  indorsee  against  maker  of  a 
promissory  note,  he  pleaded  that  the  note  was  in 
the  hands  of  V.,  and  that  while  it  was  so,  the 
claim  of  V.  on  it  was,  by  an  order,  referred  to  an 
arbitrator,  and  that,  before  any  award  was  made, 
the  note  was,  in  violation  of  good  faith,  delivered 
to  the  plaintiff  ;  and  that  he,  at  the  time  he  took 
the  note,  had  knowledge  of  all  the  premises. 
Replication,  that  he  had  not  any  knowledge  of 
the  premises : — Held,  that  the  defendant  must 
begin,  as  the  plaintiff's  knowledge  of  the  other 
facts  was  an  essential  part  of  the  defence. 
Smith  V.  Martin,  Car.  &  M.  68  ;  9  M.  &  W.  304  ; 
1  D.,  N.  S.  418. 

In  Actions  for  Breach  of  Promise  to  Xarry.] 
— To  an  action  for  breach  of  promise  of  mar- 
riage, the  defendant  did  not  plead  the  general 
issue,  but  only  that  the  plaintiff,  after  the  pro- 
mise, conducted  herself  in  a  lewd,  unchaste,  and 
improper  manner  : — Held,  that  the  plaintiff  had 
the  right  to  begin.  Ilarrison  v.  Gould,  8  C.  & 
P.  580. 

If  the  defendant  pleads  that,  before  any  breach 
of  the  promise,  the  parties  mutually  agreed  to 
exonerate  each  other  from  their  promises,  and 
this  is  denied  by  the  replication,  the  defendant 
is  entitled  to  begin.  Stanton  v.  Pat  on,  1  C.  & 
K,  148. 

In  Aetions  for  Breach  of  other  Contracts.] — A 

declaration  stated  that  the  defendant  agreed  to 
build  houses  according  to  a  specification.  Breach, 
that  he  did  not  build  according  to  the  specifica- 
tion. Plea,  that  the  defendant  did  build  accord- 
ing to  the  specification  : — Held,  that  the  plain- 
tiff must  begin,  and  prove  that  the  defendant 
had  not  built  according  to  the  specification. 
Smith  V.  Daties,  7  C.  &  P.  307. 

To  a  declaration  on  an  agreement  for  not  re- 
pairing premises  in  a  reasonable  time,  the  de- 
fendant pleaded  that  he  did  repair  within  a 
reasonable  time : — Held,  that  the  plaintiff  should 
begin,  for  if  no  evidence  was  offered  on  either 
side,  the  defendant  would  succeed.  Belcher  v. 
M'Intosh,  8  C.  &  P.  720. 

To  an  action  to  recover  damages  for  the  non- 
performance of  several  contracts,  by  which  the 
defendant  undertook  to  deliver  divers  quantities 
of  spelter  within  si^ecified  times,  he  pleaded, 
first,  that  the  plaintiff  induced  him  to  enter  into 
the  contracts  by  fraud,  covin,  and  misrepre- 
sentation ;  and  secondly,  that  he  would  have 
delivered  the  spelter  within  the  time  specified, 
but  was  hindered  from  doing  so  by  the  frand  of 


the  plaintiff : — Held,  that  the  defendant  had  the 
right  to  begin.  SteinJteller  v.  Xewton,  9  C.  &  P. 
313. 

In  an  action  on  the  warranty  of  a  horse,  where 
the  plaintiff  in  his  declaration  averred  that  the 
horse  was  not  sound,  and  the  defendant  only 
pleaded  that  it  was,  upon  which  plea  issue  was 
joined  : — Held,  that  the  plaintiff  had  the  right  to 
begin.  O shorn  v.  Thompson,  9  C.  &  P.  337  ;  2 
M.  &  Rob.  264. 

In  an  action  for  wrongfully  dismissing  a 
teacher  in  a  school  before  the  expiration  of  the 
year  for  which  he  was  engaged,  the  defendant 
pleaded  only  a  plea  justifying  the  dismissal, 
upon  which  issue  was  taken  : — Held,  that  the 
defendant  was  entitled  to  begin.  Harnett  v. 
Johnson,  9  C.  &  P.  206. 

In  Aotiona  on  Bonds.] — In  an  action  on  a 
bond,  the  only  plea  being  solvit  ad  diem,  the 
execution  of  the  bond  is  admitted,  and  it  being 
an  affirmative  issue,  the  defendant  must  begin. 
Sandford  v.  Hunt,  1  C.  &  P.  118. 

In  an  action  on  a  bond,  the  conditions  not 
being  set  out  in  the  declaration,  and  the  making 
of  it  being  admitted  by  the  pleas,  which  were  in 
confession  and  avoidance,  but  breaches  being 
suggested  and  admitted  by  the  defendant's  at- 
torney before  trial,  the  admission  not  being 
accepted  at  the  trial,  the  plaintiff  is  entitled  to 
begin.     Brook*  v.  Clarke,  4  F.  &  F.  484. 

In  Actions  on  Covenants.]  —  In  actions  on 
covenants,  where  the  affirmative  of  the  issues  is 
on  the  defendant  he  is  entitled  to  begin,  though 
the  damages  are  unascertained.  Wootton  v.  Bar- 
ton, 1  M.  &  Rob.  518  ;  .S^.  P.,  Lewis  v.  Wells,  7 
C.  &P.  221. 

Where  the  breach  was,  that  the  defendant  did 
not  repair,  but  suffered  the  premises  to  be  ruin- 
ous. Plea,  that  he  did  repair,  and  did  not  suffer 
the  premises  to  become  ruinous  : — Held,  that  the 
plaintiff  must  begin.  Soward  v.  Leggatt,  7  C. 
&  P.  613. 

In  an  action  to  recover  damages  for  the  non- 
performance of  an  agreement  under  seal,  if  the 
defendant  pleads  only  that  the  deed  was  obtained 
by  fraud  and  covin,  the  affirmative  of  the  issae 
being  upon  him,  his  counsel  has  a  right  to  begin 
although  the  damages  are  uncertain,  and  evidence 
is  requisite  to  guide  the  jury  in  forming  their 
estimate  of  them.  Reeve  v.  Underhill,  6  C.  &  P. 
773. 

In  actions  in  form  ex  contractu,  the  plaintiff 
is  entitled  to  begin,  if  the  substantial  question  is 
the  assessment  of  damages,  though  the  affirmative 
of  the  issue  is  on  the  defendant.  Doe  d.  Wor^ 
eester  (^Trustees')  v.  Rawlands,  9  C.  &  P.  734 ;  5 
Jur.  177. 

Therefore,  in  an  action  on  an  indenture  of 
lease,  suggesting  breaches,  that  the  defendant 
did  not  use  and  occupy  the  premises  demised  in 
a  good  and  proper  manner,  and  did  not  well 
and  sufficiently  repair  the  same  ;  pleas,  that  he 
did  use  and  occupy  the  premises  in  a  good  and 
proper  manner,  and  did  well  and  sufficiently 
repair  the  same : — Held,  that  the  plaintiff  was 
entitled  to  begin.    Ih. 

In  an  action  on  a  covenant  for  repa^-ment  of 
money,  the  only  plea  being  that  the  deed  was  a 
mortgage  deed,  given  to  secure  money  lost  by 
gambling,  if  the  defendant  admits  the  amount 
of  claim,  he  is  entitled  to  begin,  even  although 
tho  claim,  in  a  technical  view,  is  partly  for 
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liquidated  damages.  HUl  v.  Fox,  1  F.  &  F.  136; 
S,  P,,  Overbury  v.  Muggridge,  1  F.  &  F.  137,  n. 

In  Aotions  for  DeflunstioiL.] — In  libel,  when 
there  is  no  general  issue,  but  a  justification  is 
pleaded  as  to  part,  and  judgment  is  suffered  by 
default  as  to  the  residue,  the  plaintiff  is  entitled 
to  begin.     Wood  v.  Pringle,  1  M.  &  Rob.  277. 

If  a  defendant  pleads  a  justification,  without 
pleading  the  general  issue,  and  the  affirmative  of 
the  issue  is  on  him,  he  is  entitled  to  begin,  and 
the  plaintiff  has  not,  in  such  case,  a  right  to 
begin,  with  a  view  of  proving  the  amount  of  his 
damages.  Cooler  v.  \Vakley,  3  C.  &  P.  474  ;  M. 
&  M.  248. 

In  ]^ectsk6nt.] — In  ejectment  by  the  heir-at- 
law,  the  defendant  is  not  entitled  to  begin  by 
admitting  th^  heirship  and  seisin  of  the  ancestor, 
unless  defeated  by  a  conveyance  made  by  the 
ancestor,  under  which  the  defendant  claims. 
Doe  d.  Tucker  v.  Tucker,  M.  &  M.  536. 

To  entitle  the  defendant  to  begin,  the  plain- 
tiff's whole  prim&  facie  case  must  be  admitted. 
lb. 

Where  a  plaintiff  claims  as  heir-at-law,  and 
the  defendant  as  devisee,  if  the  heirship  is 
admitted,  the  defendant  is  entitled  to  begin, 
though  the  plaintiff  professes  to  set  up  an  out- 
standing title  as  to  part  of  the  property.  Doe 
d.  Smith  V.  Snuirt,  1  M.  &  Rob.  476. 

Where  each  party  claimed  as  heir-at-law,  and 
the  real  question  was  as  to  the  legitimacy  of  the 
defendant,  who  was  clearly -heir  if  legitimate, 
he  proposed  to  admit  that,  unless  he  was  legiti- 
mate, the  lessor  of  the  plaintiff  was  the  heir-at- 
law: — Held,  that  this  admission  did  not  give 
him  the  right  of  beginning.  Doe  d.  Warren  v. 
Dray,  M.  &  M.  166. 

In  ejectment  by  lessors,  claiming  under  several 
descents  from  a  particular  ancestor,  when  the 
defendant  admits  all  the  descents  except  the 
first,  and  claims  under  a  will  of  this  ancestor,  the 
defendant  is  entitled  to  begin.  Doe  d.  Wollaston 
V.  Barnes,  1  M.  &  Rob.  386. 

The  plaintiff  claimed  as  devisee  under  a  will 
of  S.  At  the  trial  the  defendant  admitted  the 
seisin  of  S.  and  the  due  execution  of  that  will, 
and  that  the  plaintiff  was  prim&  facie  entitled 
under  it,  and  proposed  to  set  up  a  subsequent 
will,  revoking  the  first  will.  The  defendant  was 
permitted  to  begin : — Held,  that  the  plaintiff 
should  have  been  permitted  to  beg^n.  Doe  d. 
Bather  v.  Brayiie,  6  C.  B.  655  ;  17  L.  J.,  C.  P. 
127. 

In  ejectment  by  heir  against  devisee,  he  ad- 
mitting the  heirship  begins.  Martin  v.  John.' 
Stan,  1  F.  &  F.  122  ;  8,  P.,  Sutton  v.  Sadler, 
3  C.  B.,  N.  S.  87. 

In  Actions  for  Trespaises.] — In  trespass,  with 
a  plea  of  liberum  tenementum,  and  no  general 
issue,  the  defendant  is  entitled  to  b^in.  Pearson 
V.  Coles,  1  M.  &  Rob.  206. 

Where  there  are  special  pleas  of  justification, 
but  no  plea  of  the  general  issue,  the  defendant 
is  entitled  to  begin,  although  the  declaration 
alleges  special  damage.  Fish  v.  Travers,  3  C.  & 
P.  578. 

In  an  action  for  assault  and  battery,  and  a 
plea  of  justification  only,  and  issue  thereon,  the 
defendant's  counsel  has  a  right  to  begin,  the 
affirmative  of  the  issue  being  on  him.  Bedell 
V.  Russell,  R.  k  M.  293. 


To  an  action  for  breaking  and  entering  the 
plaintiffs  close  the  defendant  pleaded  not 
guilty  as  to  the  force,  and  justified  as  to  the 
residue  under  a  public  right  of  way : — Held,  that 
there  being  in  fact  but  one  issue,  the  affirmative 
of  which  lay  on  the  defendant,  his  counsel  was 
entitled  to  begin.  Jackson  v.  Hesketh,  2  Stark. 
518  ;  S.  P.,  Hodges  v.  Holder,  3  Camp.  366. 

In  an  action  for  taking  goods,  where  the 
affirmative  of  the  issues  is  on  the  defendant,  and 
there  is  no  allegation  of  special  damage,  the 
defendant  has  the  right  to  begin.  Aston  v. 
Perkes,  9  C.  &  P.  231. 

To  a  declaration  for  a  trespass,  the  defendant 
pleaded  a  justification,  setting  up  an  affirmative 
right  in  himself,  which  right  the  replication 
traversed.  The  plaintiff^s  counsel  claimed  the 
right  to  begin.  The  judge  asked  whether  he 
would  undertake  to  proceed  for  substantial 
damages,  and,  on  his  declining  so  to  undertake, 
allowed  the  defendant  to  begin  : — Held,  correct, 
Chapman  v.  Mawson,  8  Q.  B.  673  ;  15  L.  J., 
Q.  B.  225  ;  10  Jur.  287. 

In  Issnei.] — In  an  issue  under  the  Inter- 
pleader Act,  the  plaintiffs  averred  in  the 
declaration  that  certain  goods  were  not  the  pro- 
perty of  the  plaintiffs  or  either  of  them.  Plea, 
that  the  goods  were  the  property  of  the  plaintiffs, 
or  one  of  them  : — Held,  that  the  defendant  had 
the  right  to  begin.  Hudson  v.  Brown,  8  C.  &  P. 
774. 

On  an  issue  from  the  Court  of  Chancery  to  try 
whether  A.  was  at  a  certain  time  of  sound 
mind,  the  plaintiff  affirming  the  soundness  is 
entitled  to  begin.  Frank  v.  Frank,  2  M.  &  Rob. 
314. 

And  on  the  trial  of  an  issue  as  to  the  validity 
of  a  devise,  is  entitled  to  begin.  Handley  v, 
Stacey,  1  F.  &  F.  253. 

In  Trover.] — If  a  court  of  equity  directs  an 
action  of  trover  to  be  brought,  and  orders  that 
the  defendant  shall  admit  the  finding  and  con- 
version of  the  goods,  this  docs  not  give  the 
defendant  the  right  to  begin.  Turbcrville  v. 
Patrick,  4  C.  &  P.  557. 

To  roverse  Ontlawry.]— If  a  plaintiff,  in  a  writ 
of  error  to  reverse  an  outlawry,  has  assigned  as 
error,  that  he  was  beyond  sea  when  the  exigent 
was  awarded,  and  the  defendant  in  error  pleads, 
"  that  he  left  the  realm  of  his  fraud  and  covin, 
and  to  defeat  him  of  his  just  debt,  and  for  the 
purpose  of  avoiding  the  outlawry ; "  and  on  this 
plea  issue  is  taken  ;  at  the  trial  the  defendant 
in  error  begins.  By  ran  v.  Wag  staff e,  2  C.  & 
P.  125  ;  8  D.  &  R.  208  ;  5  B.  &  C.  314  j  R.  &  M. 
329. 

Xandamni.] — To  a  mandamus  to  a  rector  to 
restore  a  parish  clerk,  the  rector  returned,  that 
the  clerk  was  guilty  of  acts  of  intoxication,  and 
therefore  he  dismissed  him.  The  clerk  brought 
an  action  for  a  false  return,  and  In  his  declara- 
tion recited  the  return,  and  negatived  the  allega- 
tions contained  in  it.  The  rector  by  his  plea 
repeated  the  charges  contained  in  the  return  : — 
Held,  that  the  defendant  had  the  right  to  begin. 
Bowles  v.  ^^eale,  7  C.  &  P.  262. 

Order  to  admit  Caae.l — The  plaintiff's  counsel 
has  a  right  to  begin  and  state  the  facts,  although 
by  a  rule  of  court  the  defendant  is  under  obliga- 
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tion  to  admit  the  plaintifTs  case.  Thwaitct  v. 
Sainsbury,  5  C.  &  P.  69. 

On  Pleas  of  FaymeiLt,  Set-off  and  Diioharge.] 

— In  an  action  on  a  promissory  note,  the  defen- 
dant pleaded  several  pleas  as  to  part,  the  proof 
of  which  lay  on  him,  and  also  payment  of  money 
into  court  as  to  the  residae,  to  which  the  plaintiff 
replied  damages  ultra  : — Held,  that  he  was 
entitled  to  begin.  Booth  v.  M'dlns^  4  D.  &  L.  52  ; 
15  M.  &  W.  669  ;  16  L.  J.,  Ex.  354. 

A  declaration  was  for  goods  sold,  and  on  an 
account  stated  ;  the  particulars  were  for  a 
balance  ;  but  in  the  particulars  no  credits  were 
given  or  dates  specified.  The  defendant  pleaded 
payment : — Held,  that  he  must  begin.  Birt  v. 
Leigh,  1  C.  &  K.  611  ;  S,  P.,  Richardson  v.  Felly 
4  D.  P.  C.  10. 

A  defendant  pleaded  as  to  2QL  payment,  and, 
as  to  the  residue,  a  set-off  : — Held,  that  the 
defendant  must  begin.  Coxhead  v.  Jluish,  7  C. 
&  P.  63. 

If  a  defendant  pleads  his  discharge  under  the 
Insolvent  Debtors  Act,  and  no  other  plea,  and 
the  plaintiff  denies  the  plea,  the  defendant  must 
begin.    Lambert  v.  Ifally  9  C.  &  P.  506. 

On  Pleas  of  Covertnre.] — ^Where  to  an  action 
for  goods  sold  and  delivered,  the  defendant 
pleads  coverture,  if  the  plaintiff  elects  to 
begin,  he  must  go  into  the  whole  case  relating 
to  the  coverture ;  but  if  the  defendant  admits  the 
whole  debt  to  be  due,  on  which  the  action  is 
founded,  she  is  entitled  to  begin.  Lacon  v. 
Higging,  3  Stark.  178.  And  see  Benson  v.  Lee, 
2  B.  &  P.  331. 

In  an  action  on  a  promissory  note,  in  which 
the  defendant  pleads  coverture,  and  the  plaintiff 
takes  iasue  on  that  plea,  the  defendant  has  the 
right  to  begin,  although,  as  the  note  did  not 
bear  interest  on  the  face  of  it,  the  plaintiff 
claimed  interest  in  the  shape  of  damages.  Cati- 
nan  v.  Farmer,  2  C.  &  K.  746  ;  3  Ex.  698 ;  S.  P,, 
Woodgate  v.  Potts,  2  C.  &  K.  457. 

On  Nonjoinder  of  other  Defendants.] — Upon 
a  plea  in  abatement  of  the  nonjoinder  of  other 
parties,  the  plaintiff  is  entitled  to  begin  unless 
the  damages  are  admitted.  Morris  v.  Lotan,  1 
M.  &  Rob.  233. 

On  a  plea  in  abatement  to  an  action  on  bills 
of  exchange,  of  the  nonjoinder  of  a  joint  con- 
tractor, the  defendant  is  entitled  to  begin. 
Fowler  v.  Coster,  M.  &  M.  241  ;  3  C.  &  P.  463. 

Semble,  on  the  trial  of  an  issue  of  nonjoinder 
of  another  defendant  in  an  action  for  goods  sold, 
the  defendant  is  entitled  to  begin.  Bonfield  v. 
Smith,  2  M.  &  Rob.  519. 

He  is  so  entitled  if  he  admits  the  amount  of 
the  debt.    lb. 

On  Kew  Assignments.]— In  trespass  to  land, 
the  defendant  pleaded  not  guilty,  and  a  right  of 
way.  The  plaintiff  replied  de  injuria  to  the  plea 
of  the  right  of  way ;  and  newly  assigned  that 
the  trespasses  were  committed  on  other  and 
different  occasions  than  that  in  the  plea  men- 
tioned. The  defendant  pleaded  to  the  new 
assignment  payment  of  money  into  court,  and 
by  this  plea  relinquished  and  abandoned  so 
much  of  the  general  issue  "as  traverses  or 
denies,  or  can  be  deemed  or  construed  to  traverse 
or  deny,  the  trespasses  newly  atrsigned  or  any  pnrt 
thereof."     Replication  to  this  plea,  accepting 


the  sum  paid  into  court  "in  full  satisfaction 
and  discharge  of  the  several  trespasses  newly 
assigned  :" — Held,  that,  as  the  plea  of  not 
guilty  was  not  entirely  withdrawn,  the  plaintiff 
had  the  right  to  begin ;  and  that  if  the  defen- 
dant wish^  to  begin,  he  should  have  taken 
out  a  summons  to  withdraw  the  general  issue 
entirely  from  the  record.  Price  y.  Seaward^ 
Car.  &  M.  23. 

Argning  as  to  Sight  to  Begin.] — Only  one 
counsel  on  each  side  is  to  be  heard  on  the  right 
to  begin,  and  the  counsel  for  the  defendant  has 
the  right  to  reply.  Rawlins  v.  Desborovgh,  2 
M.  &  Rob.  70. 


Xisdirection  as  to  Sight  to  Begin.] — When 

injury  has  resulted  from  an  erroneous  decision 
of  a  judge,  relative  to  the  order  of  beginning,  the 
court  will,  in  its  discretion,  grant  a  new  trial. 
Oeach  v.  Ingall,  14  M.  &  W.  95 ;  15  L.  J.,  Ex. 
37  ;  9  Jur.  691  ;  8,  B,,  Hickman  v.  Femie,  3  M. 
&  W.  505. 

The  court  will  not  set  aside  a  verdict  on  the 
ground  that  a  wrong  party  istis  allowed  to  begin 
at  the  trial  unless  it  is  manifest  that  some  in- 
justice or  injury  has  resulted  from  the  error. 
Edwards  v.  Matthews,  4  D.  &  L.  721  ;  16  L.  J., 
Ex.  291  ;  8,  B.,  Doe  d.  Bather  v.  Brayne,  5  C. 
B.  655  ;  17  L.  J.,  C.  P.  127. 

A  new  trial  will  not  be  granted  because  a 
judge  has  wrongly  ruled  as  to  which  party  must 
begin,  unless  such  ruling  did  clear  and  manifest 
injustice.  Bradford  v.  Freeman,  5  Ex,  734  ;  20 
L.  J.,  Ex.  36  ;  14  Jur.  987  ;  8.  P.,  Booth  v. 
Millns,  4  D.  &  L.  52  ;  15  M.  &  W.  669  ;  15  L.  J., 
Ex.  354. 


14.  Addbessino  Jury  and  Coubt. 

By  Rules  of  Supreme  Court,  1883,  Oid.  XXXVI. 
r.  36,  vpo-n  a  trial  wnth  a  jury,  the  addrexset 
to  the  jury  shall  be  regulated  as  follows :  The 
party  who  begins,  or  his  eoimsel,  shall  be  alUnerd 
at  the  close  of  his  case,  if  his  opponent  does  not 
announce  any  intention  to  adduce  evidence,  to 
address  the  jury  a  second  time  for  the  purpose  of 
summing  up  the  evidence,  and  the  opposite  party 
or  hijt  counsel  shall  be  allowed  to  open  his  ca^se, 
and  also  to  sum  up  the  evidence  (Jfany),  and  the 
right  to  nphj  shall  be  tlie  same  as  heretofore. 

Summing  np.]— The  right  of  the  party  who 
begins  to  sum  up  the  evidence  at  the  trial  is  con- 
fined to  the  case,  where  the  judge  holds  that 
there  is  evidence  to  go  to  the  jury.  Hodges  v. 
Ancrum,  11  Ex.  214  ;  24  L.  J.,  Ex.  257  ;  1  Jur., 
N.  S.  547. 

In  actions  with  witnesses  the  practice  in 
Malins's,  V.-C,  court  was  for  the  leading  counsel 
for  the  plaintiff  to  open  the  case  and  put  in  eri- 
dence,  and  then  for  the  leading  counsel  or  junior 
to  sum  up  the  evidence,  but  so  that  only  one 
counsel  shall  be  heard  after  the  evidence  is  put 
in.  The  same  rule  is  to  apply  as  to  the  defen- 
dant's case.  MetzlerY.  Ivood,  47  L.  J.,  Ch.  139  : 
26  W.  R.  125. 

No  Intention  to  addnce  Evidence.] — A  counsel 
who  has  not  announced  his  intention  to  adduce 
evidence,  in  consequence  of  which  the  party  who 
began  sums  up  his  case,  cannot  be  permitted 
afterwards  to  alter  his  mind  and  adduce  evi- 
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dence.   Darl^y  v.  Chueley,  1 H.  &  N.  1  ;  25  L.  J., 
Ex.  227  ;  2  Jur.,  N.  S.  497. 

Third  Party.] — Where,  on  the  trial  of  an  issue 
out  of  chancery,  it  is  ordered  that  a  third  party 
should  attend  the  trial,  the  counsel  for  such  party 
will  not  be  permitted  to  call  witnesses,  nor  to 
address  the  jury.  Wright  v.  Wright^  7  Bing. 
459,  n  ;  5  M.  &  P.  319,  n  ;  4  C.  &  P.  389. 

Address—Ckmtents  of.]— In  an  action  for  a 
conspiracy,  the  defendants  pleaded  the  general 
issue,  and  a  plea  of  justification,  which  plea  was 
demurred  to,  and  held  bad  by  the  court,  who 
gave  judgment  on  it  for  the  plaintiff,  and  the 
award  of  the  venire  was  as  well  to  try  the  issufe 
joined  "  as  to  inquire  what  damages  the  plain- 
tiff had  sustained  on  occasion  of  the  premises 
whereof  the  court  hath  given  judgment  for  the 
plaintiff  ."—Held,  that  the  defendant's  counsel, 
in  addressing  the  jury,  had  a  right  to  refer  to  the 
allegations  contained  in  the  plea,  and  to  com- 
ment upon  them.  Gregorys.  Brunswick  (^DuJte), 
1  C.  &  K.  24  ;  1  D.  &  L.  803  ;  13  L.  J.,  C.  P.  34  ; 
8  Jur.  148. 

Several  Defendants.]— It  is  in  the  discretion  of 
the  judge  to  say  in  what  order  the  counsel  for 
different  defendants,  having  different  interests, 
shall  cross-examine  and  address  the  jury.  Fletcher 
V.  Croihie,  2  M.  &  Rob.  417. 

The  order  of  seniority  is  not  imperative.    Ih, 

Where  several  defendants  appear  by  separate 
attorneys  and  have  separate  counsel,  if  they  are 
in  the  same  interest,  only  one  counsel  can  be 
heard  to  address  the  jury,  and  the  witnesses  are 
to  be  examined  by  one  counsel  on  the  part  of  all 
the  defendants,  in  the  same  manner  as  if  the 
defence  was  joint.  Chippendale  v.  Masson^  4 
Camp.  174  ;  S,  P.,  Mason  v.  Ditchhoume,  1  M. 
&  Rob.  462,  n. 

In  ejectment,  where  the  defendants  defend  in 
the  same  right,  but  by  different  counsel,  only  one 
counsel  can  address  the  jury.  Doe  d.  Hogg  v, 
TiTidal,  3  C.  &  P.  565  ;  M.  &  M.  314. 

In  trover,  where  two  defendants  defend  by  the 
same  attorney,  and  in  the  same  interest,  but  one 
appears  by  counsel  and  the  other  in  person,  the 
counsel  only  is  entitled  to  address  the  jury ;  but 
both  he  and  the  defendant  appearing  in  person 
may  cross-examine  witnesses.  Perring  v.  Tucker^ 
M.  &  M.  391 ;  4  C.  &  P.  70. 

The  order  in  which  the  speeches  of  counsel  on 
the  trial  of  an  action  with  witnesses  are  to  be 
made,  prescribed.  Kino  v,  Rndhin,  6  Ch.  D. 
160  ;  38  L.  T.  461. 

Where  two  defendants  appear  by  different  at- 
torneys and  counsel,  and  have  pleaded  separately 
the  general  issue,  and  several  special  pleas  ver- 
batim the  same  ;  the  issues  on  each  set  of  pleas 
being  exactly  the  same,  the  judge  will  only 
allow  one  counsel  to  address  the  jury  for  the  de- 
fendants.    Sparkes  v.  Barrett ^  8  C.  &  P.  442. 

Where  several  defendants  appear  by  different 
attorneys  and  counsel,  the  latter  are  entitled  to 
cross-examine  the  witnesses,  and  address  the  jury 
separately.  Rldgway  v.  Philip^  1  C,  M,  &  B. 
415  ;  3  D.  P.  C.  154 ;  5  Tyr.  131, 

15.  RioHT  OF  Reply. 

Opening  Faets- Ko  Witneiies.]- Where  the 
counsel  for  the  defendant  opens  facts  to  the  jury, 
and  calls  no  witnesses  to  prove  them,  it  is  in  the 
VOL.  V. 


discretion  of  the  judge  to  allow  the  plaintifFa 
counsel  to  reply.     Crerer  v.  8odo,  M.  &  M.  85. 

Where  counsel  for  a  defendant  opens  facts  to 
the  jury,  but  does  not  go  into  any  evidence,  the 
counsel  for  the  plaintiff  has  not  an  absolute  right 
to  reply,  but  it  is  in  the  discretion  of  the  judge  ;. 
the  object  of  allowing  a  reply  in  such  a  case 
being,  that  injustice  should  not  be  done  by 
facts  being  improperly  opened  when  the  defen- 
dant's counsel  has  no  intention  of  proving  thenu 
Naish  V.  Broim,  2  C.  &  K.  219. 

Legal  Objection.] — ^Where  a  defendant  relies 
upon  a  legal  objection,  and  calls  evidence  to  sup- 
port it,  the  plaintiffs  counsel  having  answered 
the  objection,  the  defendant  is  entitled  to  be 
h%ard  on  the  law  in  reply.  Arden  v.  Tucker,  I 
M.  &  Rob.  191. 

Citing  Case.] — If  counsel  for  a  defendant,  ivt 
his  address  to  the  jury,  cites  a  case,  but  calls  no 
witness,  the  plaintiff's  counsel  has  a  right  to  ob-- 
serve  on  the  case  cited.  Power  v.  Barhanif  7  C, 
k  P.  356. 

General  Eepl7.]^A  defendant  is  entitled  to 
the  general  reply,  where  the  plaintiff,  claiming 
by  descent,  proves  his  pedigree  and  stops,  and 
the  defendant  sets  up  a  new  case  in  his  defence,, 
which  is  answered  by  evidence  on  the  part  of  th© 
plaintiff.  QoodtUle  d.  Revett  v.  Braham,  4  T» 
R.  497. 

Where,  in  an  action  between  subjects,  the 
crown  interfered  pro  interesse  suo,  and  imdertook 
the  defence  of  the  cause,  and  witnesses  were 
called  on  both  sides,  the  plaintiff  was  allowed  the 
general  reply.  Rowe  v.  Brenton,  3  M.  &  R.  305  ; 
8  B.  &  C.  737. 

The  crown  has,  in  all  cases  in  the  Exchequer, 
a  right  to  a  general  reply.  BuekingJuim  (^Duke) 
V.  Irdaitd  Revenue  (^Commissioners')^  2  L.,  M.  & 
P.  311. 

16.  WiTHDBAWING  A  JUBOB. 

EffiMt  of.] — The  withdrawing  a  juror  by  con- 
sent of  the  parties  is  no  bar  to  a  future  suit  on 
the  same  cause  of  action.  Sanderson  v.  Nestor, 
R.  &  M.  402. 

If  a  juror  is  withdrawn  under  the  advice  of 
counsel,  and  a  second  action  brought  for  the  same 
cause,  the  court  will  stay  the  proceedings,  notwith- 
standing ilie  belief  of  the  attorneys  on  each  side 
that  such  withdrawfd  would  not  operate  as  a  ter- 
mination of  the  suit.  Gihhs  v.  Ralph,  14  M.  & 
W.  804  ;  15  L.  J.,  Ex.  7. 

Withdrawing  a  juror  docs  not  necessarily  put 
an  end  to  the  suit ;  whether  it  does  so  or  not 
depends  on  the  arrangement  between  the  parties, 
in  the  particular  instance.  Bentley  v.  Dawes,  10* 
Ex.  347  ;  23  L.  J.,  Ex.  279  ;  18  Jur.  837  ;  S,  P.,. 
Harries  v.  Thomas,  2  M.  &  W.  32, 

Agreement  to  Withdraw  a  Juror.] — ^At  the- 
trial  of  a  cause  the  parties  agreed  that  a  juror 
should  be  withdrawn,  and  that  the  jud^e,  instead 
of  trying  the  issues,  should  examine  the  subject- 
matter  of  the  dispute,  and  say  what  ought  to 
be  done  by  both  or  either  party.  A  juror  was- 
accordingly  withdrawn,  and  the  judge  undertook, 
the  matter,  and  was  about  to  carry  out  the  rest 
of  the  arrangement  when  the  defendant  refused 
to  be  bound  by  it : — Held,  that  the  effect  of  such 
refusal  was  to  set  aside  the  arrangement,  and  to 
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give  the  court  therefore  power  to  order  the  cause 
to  be  tried  notwithstanding  there  had  been  such 
withdrawal  of  a  juror  with  the  consent  of  both 
parties  and  without  fraud  on  the  part  of  the 
defendant.  Norhurn  v.  Ililliam,  6  L.  R.,  C.  P, 
129 ;  39  L.  J.,  C.  P.  183 ;  22  L.  T.  67  ;  18  W.  R. 
€02. 

17.    DiSCHABGE  OP  JUBT. 

Power  of  Jndge.] — Judges  may  of  their  own 
authority  discharge  a  jury,  without  any  consent 
of  the  parties,  either  from  finding  any  verdict  at 
nil,  or  from  finding  a  verdict  on  any  particular 
issues.  Pmoell  v.  Simfiett,  1  Dow,  N.  S.  66 ;  1 
Bligh,  N.  S.  645  ;  3  Ring.  381  ;  11  Moore,  330. 

As  where  the  jury  cannot  agree.    lb. 

Where  a  jury  cannot  agree  they  may  be  dis- 
charged, if  circumstances  render  it  improper  that 
they  should  continue  to  deliberate.  Dewar  v. 
Purday,  4  N.  &  M.  633  ;  2  A.  &  E.  166  ;  1  H.  & 
W.  227. 

Where  the  jury  has  found  their  verdict  on  all 
the  material  issues  joined,  the  judge  who  tries  the 
cause  may,  without  the  consent  of  the  parties,  dis- 
charge the  jury  from  returning  any  verdict  on 
Issues  that  in  his  opinion  are  immaterial.  Bex 
V.  Johnson,  1  Rob.  1  ;  6  N.  &  M.  870. 

A  court  has  power  to  discharge  by  consent  a 
5uryfix>m  giving  a  verdict  upon  any  of  the  issues 
in  an  action.  Seott  v.  Bennett,  6  L.  R.,  H.  L. 
234  ;  20  W.  R.  686. 

If  on  the  trial  of  an  issue  out  of  chancery,  the 
jury  is  locked  up  for  many  hours,  and  is  not  likely 
to  agree  when  the  judge  is  about  to  leave  the 
town,  the  judge  will  discharge  them  of  his  own 
•  authority,  if  the  parties  dedine  consenting  to 
their  discharge ;  but  if  a  jury  is  under  such  cir- 
cumstances in  a  cause  depending  between  party 
-and  party,  semble,  the  jud!ge  would  order  the  jury 
to  follow  him  in  a  cart,  Morris  v.  Davies,  3  C. 
3c  P.  427. 

If  the  same  special  jurymen  are  struck  to  try 
-several  causes  on  the  same  question,  and  the 
'Court,  being  dissatisfied  with  the  verdict  in  the 
.first,  directs  it  to  abide  the  event  of  another 
icause,  the  court  will  also,  on  motion,  discharge 
'the  same  special  jurymen  from  trying  the  second 
cause.  JDoTicastcr  QMayor)  v.  Coe,  3  Taunt. 
404. 


Where  several  lunee,  and  Jury  tigrw  on 


some  only.] — Where  there  are  several  distinct 
issues  to  be  tried  in  one  action,  it  is  competent 
'to  the  judge,  in  his  discretion,  and  without  the 
consent  of  the  parties,  to  accept  the  verdict  of 
the  jury  upon  those  issues  on  which  they  are  able 
to  agree,  and  discharge  them  upon  the  others 
without  invalidating  the  trial,  leaving  the  parties, 
if  they  think  fit,  to  take  down  the  undecided 
issues  to  a  new  trial ;  and  the  court  will  give 
judgment  on  the  decided  issues,  and  has  power, 
if  asked,  to  send  down  the  undecided  issues  to  a 
jiew  trial.    Marsh  v.  Isaacs,  45  L.  J.,  C.  P.  505. 

Effeet  of.] — Discharging  a  jury  by  consent  does 
oiot  terminate  the  suit,  but  is  the  same,  in  this 
Tespect,  as  withdrawing  a  juror ;  and  where  the 
rplaintiff,  instead  of  going  on  with  such  suit, 
brought  a  new  action  for  a  cause  admitted  to  be 
the  same,  the  court  stayed  the  proceedings,  but 
would  not  grant  the  defendant  his  costs  of  the 
latter  suit.  Eterett  v.  YouellSf  3  B.  &  Ad. 
349. 


Preinmption  that  Xhdgment  Correet.]— In  the 
proceedings  of  a  superior  court  eveiything  is  to  be 
presumed  in  favour  of  the  judgment  of  uie  conrt, 
and  when,  therefore,  a  jury  has  been  discharged 
and  the  cause  referred,  and  the  record  is  silent  as 
to  consent,  it  must  be  assumed  that  the  discharge 
took  place  by  proper  authority.  Scott  v,  Bennett^ 
5  L.  R.,  H.  L.  234  ;  20  W.  R.  686, 


18.  Costs  of  Tbial. 

Canee  a  Benuuiet.] — In  an  action  of  trespass, 
the  defendant  pleaded  four  pleas,  upon  wnicb 
issues  were  joined.  The  cause  was  entered  for 
tjial  at  the  assizes,  and  made  a  remanet.  He 
afterwards  obtained  an  order  to  amend  one  of  the 
pleas,  and  the  cause  was  tried  at  a  subsequent 
assizes,  when  a  verdict  was  found  for  him  on  the 
amended  plea  (which  covered  the  whole  cause  of 
action),  and  for  the  plaintiff  on  the  other  pleas  : — 
Held,  that  the  plaintiff  was  entitled  to  the  costs 
of  the  remanet.  Waller  v.  Blachloch  or  Warner, 
4  D.  &  L.  4  ;  16  M.  &  W.  715  ;  15  L.  J.,  Ex.333; 
10  Jur.  716. 

The  costs  occasioned  by  a  cause  being  a  remanet 
are  costs  in  the  cause,  not  taxable,  as  costs  of  the 
trial,  on  a  rule  for  a  new  trial  on  payment  of 
costs.  Bcntley  v.  Carver,  2  C.  B.  817  ;  15  L.  J., 
C.  P.  173. 

Costs  are  allowed  when  a  cause  goes  off  and 
remains  to  be  tried  for  want  of  jurors.  Sparrow 
V.  Turner,  2  Wils.  366. 

After  verdict,  the  party  succeeding  is  entitled 
to  the  costs  incurred  at  a  former  assizes,  when  the 
cause,  from  press  of  business,  was  made  a  remanet. 
Standen  v.  Mall,  1  Ld.  Ken.  338. 

Order  to  set  down  before  lune  joined — Dis- 
eontinnanoe.] — The  defendant's  costs  of  **  pre- 
paring for  trial"  cannot  be  allowed  where  a 
plaintiff  discontinues  before  notice  of  trial,  even 
though  liberty  had  been  reserved  to  the  plaintiff 
under  a  judge's  order  to  set  down  the  cause  for 
trial  before  issue  joined  and  a  special  jury  had 
been  struck.  CvrtU  v.  Piatt,  16  C.  B.,  N.  S.  465  ; 
33  L.  J.,  C.  P.  255  ;  10  Jur.,  N.  S.  823  ;  10  L.  T, 
383. 


19.  Non-Appeabance  of  Pabties  at  Tbial. 

By  Rules  of  Supreme  Court,  1883,  Ord. 
XXXVI.  r.  31,  if,  when  a  trial  is  called  on, 
the  plaintiff  appears  and  the  difendant  does 
not  appeur,  the  plaintiff  may  prore  his  elaim^ 
so  far  as  the  burden  of  proof  lies  upon  him. 

By  r.  32,  if,  when  a  trial  is  called  on,  the 
defendant  appears  and  the  plaintiff  doe*  not 
appear,  the  defendant  if  he  has  no  eounter-elaim 
shall  be  entitled  to  judgment  dismissing  the 
action,  but  if  he  has  a  counter-claim,  then  hemay 
prore  such  counter-claim  so  far  as  the  burden  (f 
proof  lies  upon  him, 

Von-Appearanoe  of  Plaintiff  at  Trial.] — When 

an  action  is  called  on  for  trial  and  the  plaintiff 
does  not  appear,  the  defendant  appearing  is 
entitled  to  have  judgment  in  his  favour  with 
costs,  without  proving  that  he  has  been  served 
with  notice  of  trial.  James  v.  Or(W,  7  Ch.  D. 
410;  47  L.  J.,  Ch.  200  ;  37  L.  T.  749  ;  26  W.  R. 
236. 

The  case  of  Cockle  v.  Joyce  (jnfra)  not  fol- 
lowed.    Ib^ 
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Where  the  plaintiff  does  not  appear  at  the 
trial,'  the  defendant  is  entitled  to  judgment  dis- 
missing the  action  with  costs.  Mirrell  v.  Wale, 
36  L.  T.  96. 

When  an  action  is  called  on  for  trial  and  the 
plaintiff  fails  to  appear,  the  defendant  is  entitled 
to  have  the  action  dismissed  with  costs,  without 
proving  that  he  has  received  notice  of  trial. 
Palmer^  In  re.  Skipper  v.  Skipper,  49  L.  T.  553  ; 
32  W.  R,  83. 

A  plaintiff  not  appearing  at  the  trial,  the 
action  was  dismissed  with  costs.  Subsequently, 
the  plaintiff's  counsel  explaining  that  his  absence 
was  caused  by  accident  it  was  restored  to  the 
list,  (hckle  v.  Joyoe^  7  Ch.  D.  56  ;  47  L.  J.,  Ch. 
148  ;  37  L.  T.  428  ;  25  W.  R.  41.  Bvt  see 
wpra, 

Hon-Appearance  of  Defendant]— Where  the 
defendant  does  not  appear  at  the  trial  to  obtain 
judgment  the  plaintiff  must  prove  that  notice  of 
trial  has  been  given.  Cockshott  v.  London  General 
Cah  Company,  47  L.  J.,  Ch,  126  ;  26  W.  R.  31. 

Semble,  that  when  a  defendant  does  not  appear 
at  the  trial,  it  is  not  necessary  for  the  plaintiff  to 
prove  service  of  notice  of  trial.  Charlton  v. 
J>i4}kie,  13  Ch.  D.  160  ;  49  L.  J.,  Ch.  40 ;  41  L.  T. 
467  J  28  W.  R.  228. 


20.  The  Verdict. 

a.  Generally. 

By  Rules  of  Supreme  Court,  1883,  Ord.  XXXVI. 
r.  41,  upon  every  trial  at  tJie  aMtzes,  or  at  the 
sittings  of  the  Queen's  Bench  Ditisionfor  London 
and  Middlesex,  where  the  officer  present  at  tlie 
trial  is  not  the  officer  by  whom  judgm^it  ougJit 
to  be  entered,  the  associate  or  master  shrill  enter 
all  such  findings  of  fact  as  the  judge  may  direct 
to  be  entered,  and  the  directions,  ^f  any,  of  the 
judge  as  to  judgment,  and  the  certificates,  if  any, 
granted  by  tJie  judge,  in  a  book  to  be  kept  for  the 
purpose. 

By  r.  42,  //  tfie  judge  shall  direct  tfuit  any 
judgmefU  be  entered  for  any  party  absolutely, 
the  certificate  of  the  associate  or  m€tster  to  that 
effect  shall  be  a  sufficient  authority  to  the  proper 
officer  to  enter  judgment  accordingly.  The  eerti- 
Jirate  shall  Ifc  in  the  Form  Xo,  17  in  Appendix 
B.,  loith  such  variations  as  circumstances  may 
require. 

Finding  of  Jnry  Conelnsive.] — Where  there 
is  no  appeal  from  the  refusal  of  a  new  trial,  the 
finding  of  the  jury  on  the  issues  is  conclusive. 
Butters,  Ex  parte,  Harrison,  In  re,  14  Ch.  D. 
265  ;  43  L.  T.  2  ;  28  W.  R.  876— C.  A. 

Power  of  Judge  to  Enter,  for  one  of  teveral 
Defendants.] — When  it  appears  at  the  close  of 
a  plaintiffs  case  that  there  is  no  evidence 
against  one  or  two  or  more  defendants,  it  is 
entirely  within  the  discretion  of  the  judge 
whether  he  will  then  direct  a  verdict  in  his 
favour,  or  will  wait  till  the  whole  evidence  in 
the  cause  closes,  Purnell  v.  Oreat  Western 
Railway  Company,  34  L.  T.  126. 

P.  brought  an  action  against  G.  and  H.  for 
negligence.  At  the  close  of  the  plaintiff*s  case 
there  was  no  evidence  against  G.,  but  there  was 
evidence  against  H.  The  judge  declined  at  that 
time  to  enter  a  verdict  for  G.,  but  said  he  would 


wait  till  the  close  of  the  evidence  in  the  cause 
H.  called  witnesses,  the  effect  of  whose  evidence 
was  to  throw  the  blame  on  G.  They  were  cross- 
examined  by  G.'s  counsel.  Ultimately  a  verdict 
was  found  against  G.  and  in  favour  of  H. : — 
Held,  that  the  judge  was  not  obliged  to  enter  a 
verdict  in  favour  of  G.  at  the  close  of  the  plain- 
tiffs case,  and  that  the  evidence  subsequently 
adduced  might  properly  be  taken  into  considera- 
tion against  G.,  just  as  if  H.  had  been  called  by 
P.,  G.'s  counsel  having  had  the  opportunity  of 
cross-examining.    lb. 

Duty  of  Solicitor  when  Jnry  Retires.]— When 
the  jury  retires  to  consider  their  verdict,  the 
attorneys  of  the  parties  ought  to  remain  in  court 
to  hear  it  delivered.  Bauntley  v.  Hyde,  6  Jur. 
133. 

b.  Bntry  on  Partionlar  Counts. 

The  jnry  being  directed  that  the  evidence  upon 
the  first  count  was  conflicting,  but  that  upon  the 
second  count  the  pl^ntiff  was  entitled  to  a  ver* 
diet,  with  at  least  Is,  damages,  gave  a  verdict  for 
Is.,  which  the  associate  entered  upon  the  postea, 
as  a  general  verdict.  A  question  arising  as  to  the 
taxation  of  costs  in  the  third  term  after  the  trial : 
— Held,  that  the  judge  who  presided  might  at 
any  time  direct  the  verdict  to  be  entered  accord- 
ing to  the  plain  intention  of  the  jury.  Ernest  v. 
Brow7i,  4  Ring.  N.  C.  162  ;  6  Scott,  491. 

o.  Motion  for  liOave  to  Enter. 

Death  of  Party.  ] — Where  at  the  trial  leave  is  re- 
served to  move  to  enter  a  verdict  for  the  defendant, 
a  motion  may  be  made  accordingly,  after  the  death 
of  the  defendant,  on  behalf  of  the  executors ; 
and  the  court  will  make  it  a  condition  that  they 
shall  be  liable  for  costs.  IVeeman  v.  Rmher,  13 
Q.  B.  780  ;  18  L.  J.,  Q.  B.  340  ;  13  Jur.  881. 

Within  what  Time.] — ^Where  the  finding  on 
one  issue  is  for  the  plaintiff  and  the  other  for  the 
defendant,  and  cross  rules  are  sought  for  to  set 
aside  the  verdict  on  such  findings,  each  party 
must  move  within  the  first  four  days  of  term. 
Deacon  v,  Stodhart,  2  M.  &  G.  317 ;  2  Scott, 
N,  R.  557. 

Powers  of  Conrt.] — Upon  mption,  by  leave  re- 
served, to  enter  a  verdict  for  the  plaintiff,  the 
court  will  only  consider  whether,  upon  the  evi- 
dence and  finding  of  the  jury,  the  verdict  ought 
to  be  so  entered  ;  but  will  not  regard  the  way  in 
which  the  case  has  been  left  to  the  jury.  Oerie' 
ral  Steam  Navigation  Company  v.  Rolt,  8  W.  R. 
223— Ex.  Ch. 

Where  a  cause  was  undefended,  and  the  judge 
directed  a  nonsuit  with  liberty  to  the  plaintiff  to 
move  to  enter  a  verdict,  the  court  may  order  a 
verdict  to  be  entered  for  the  plaintiff.  Treacher 
V.  Hinton,  4  B.  &  A.  413. 

If  the  plaintiff  has  evidently  sustained  some 
damages,  and  the  jury  being  unable  to  ascertain 
the  amount,  finds  a  verdict  for  the  defendant,  the 
court  will  permit  the  plaintiff  to  enter  a  verdict 
for  nominal  damages,  Ibize  v.  Thompson,  1 
Taunt.  121. 

d.  Bnle. 

Oronndi  for.] — A  rule  nisi  to  enter  a  verdict  or 
a  nonsuit,  on  affidavits  stating  that  the  rule  was 

Q  2 


1927 


PRACTICE— rrioZ. 


1928 


granted  "  on  the  grounds  set  forth  in  the  affida- 
vits annexed,"  is  insufficient.  Dray  son  v.  An- 
drews, 10  Ex.  472 ;  24  L.  J.,  Ex.  22 ;  18  Jur. 
1057. 


e.  Special  Verdlot. 

Power  of  Court.]— Upon  a  special  verdict,  the 
court  of  en*or  cannot  draw,  from  other  statements 
contained  therein,  any  inferences  of  facts  neces- 
sary to  the  determination  of  the  case  ;  such  fects 
must  be  expressly  found  one  way  or  the  other. 
Tanered  v.  ChHgty,  12  M.  &  W.  316. 

Where  a  special  case  is  reserved,  the  court  can- 
not turn  the  special  case  into  a  special  verdict, 
unless  there  is  a  power  expressly  reserved  for  that 
purpose.  Canterbury  QArchbishoj))  v.  BoherU 
son,  2  D.  P.  C.  78. 

Form.] — Direction  as  to  the  form  of  a  special 
verdict.  Beg.  v.  Saddlers'  Company,  30  L.  J., 
Q.  B.  186  ;  7  Jur.,  N.  S.  138  ;  4  L.  T.  64  ;  9  W.  R. 
281— Ex.  Ch. 

A  special  verdict  must  find  the  facts,  and  not 
consist  of  a  mere  statement  of  evidence.  Fryer 
v.  Roe,  12  C.  B.  437  ;  S.  P,,  Hubbard  v.  John- 
sUme,  3  Taunt.  209. 

In  a  special  verdict,  where  it  concludes  gene- 
rally, the  whole  case  must  appear  upon  the  re- 
cord. Rex  V.  Aire  a7id  Colder  Navigation,  2 
T.  R.  666. 


f.  Poetea  or  Certificate. 

Deliyery  of.] — Where  goods  have  been  taken 
under  a  fi.  fa.,  and  an  issue  is  directed  to  try 
whether  the  goods  were  those  of  a  third  person, 
and  the  jury  at  the  assizes  finds  for  such  person, 
who  is  plaintiff  in  the  issue,  the  practice  is  for 
the  associate  to  keep  the  nisi  prius  record  till 
after  the  fourth  day  of  the  next  term,  unless  the 
judge  orders  it  to  be  immediately  delivered  up  to 
the  plaintiff's  attorney,  upon  an  application  in 
the  nature  of  an  application  for  speedy  execu- 
tion.    Abbott  V.  Clarke,  2  C.  &  K.  209. 

The  plaintiff's  attorney  obtained  the  postea 
from  the  associate  on  the  morning  of  the  quarto 
die  post,  under  the  pretence  of  having  it  stamped, 
but  instead  thereof  signed  judgment  immediately, 
and  issued  execution  thereon :  the  court  set  aside 
the  judgment  and  execution,. and  ordered  that  the 
associate  should  not  in  future  deliver  over  the 
postea  until  the  morning  after  the  quarto  die 
post.  JBlanche?my  v.  Vandenbergh,  3  Moore, 
643. 

Who  Entitled  to.]— If  a  plaintiff  recovers  on 
any  part  of  the  record  he  is  entitled  to  the  postea. 
Smith  V.  Edwards,  4  D.  P.  C.  621. 

In  an  action  for  injuring  the  plaintiff's  house 
by  removing  the  support  of  the  defendant's: 
the  latter  pleaded,  first,  not  guilty ;  secondly,  a 
denial  of  the  right  to  support ;  thirdly,  payment 
of  money  into  court  and  no  damages  ultra.  The 
first  issue  was  found  for  the  plaintiff  without 
damages,  the  last  for  the  defendant,  and  the 
jurj'  was  discharged  from  any  finding  on  the 
second  : — Held,  that  as  the  record  stood,  the 
defendant  was  entitled  to  the  postea,  and  that 
unless  the  judge  amended  it  by-inserting  nomi- 
nal damages  on  the  first  issue,  a  venire  de  novo 
must  issue.     Oroxtt  v.  Glassier,  1  D.,  N.  S.  58. 


Power  of  Court  or  Judge  to  Alter  or  Amend.] 
— To  an  action  for  5Z.  los.  Hd,,  the  defendant 
pleaded  never  indebted  as  to  all  but  32.  10^., 
and  as  to  that  sum  a  tender ;  the  verdict  was 
entered  on  the  postea  as  a  general  verdict  for 
5/.  15s.  Hd.,  and  though  apprised  of  the  in- 
formality, the  plaintiff  signed  judgment  and 
taxed  costs.  The  court  allowed  the  postea  to 
be  amended,  after  writ  of  error  brought,  on  pay- 
ment of  the  costs  as  well  of  the  application  as 
of  the  writ  of  error.  Wallis  v.  broddard,  3 
Scott,  N.  R.  295  ;  2  M.  &  a.  912. 

The  court  has  no  jurisdiction  to  alter  the 
entering  of  the  verdict  on  the  postea,  where  the 
iudge  who  presided  at  the  trial  declines,  on 
summons,  so  to  do.  Newton  v.  Harland,  1  Scott, 
N.  R.  503  ;  1  M.  &  G.  958  ;  9  D.  P.  C.  65. 

Where  a  party  complains  of  an  erroneous 
entry  of  a  verdict  on  the  postea,  the  proper 
course  is  to  apply  to  the  judge  who  tried  the 
cause  to  amend  the  entry  by  his  notes.    lb. 

A  judge  may  amend  the  entry  of  a  verdict 
from  memory,  although  he  has  no  note  either 
of  the  evidence  or  of  his  summing  up  to  the 
jury.  MariansM  v.  Cairns,  1  Macq.  H.  L.  Cas. 
212,  766. 

But  the  Court  of  Queen's  Bench  refused  to 
amend  a  verdict  from  the  recollection  of  the 
judge  who  tried  the  cause.  Reg.  v.  Virrier,  12 
A.  &  E.  317  ;  4  P.  &  D.  161  ;  4  Jur.  628. 

A  party  cannot  introduce  a  new  averment 
into  a  postea.  The  judge  before  whom  a  cause 
has  been  tried  may  direct  a  modification  of  the 
language  of  a  postea,  but  the  court  will  not  in- 
terfere. Doe  (1  Haxby  v.  Preston,  5  D.  &  L.  7  ; 
16  L.  J.,  Q.  B.  337. 

A. judge's  direction  as  to  the  amendment  of  a 
postea  cannot  be  questioned  in  a  court  of  error, 
for  there  is  no  power  to  compel  the  production 
cf  his  notes  of  the  trial.  Sandford  v.  Alleockj 
10  M.  &  W.  689  ;  12  L.  J.,  Ex.  40. 

The  court  has  no  power  to  amend  the  postea, 
or  review  an  amenoment  thereof  made  by  the 
judge  who  tried  the  cause.  Daintry  v.  Rrockle- 
hurst,  3  Ex.  691 ;  18  L.  J.,  Ex.  347. 

A  general  verdict  was  returned  for  the  defen- 
dant. It  was  entered  by  order  of  the  judge  by 
mistake  for  the  plaintiff.  After  the  jury  had 
been  discharged  they  were  recalled,  the  judge 
recollected  what  their  verdict  w^as,  and  from 
their  statement  found  that  a  mistake  had  been 
made.  The  judge  directed  the  postea  to  be 
amended : — Held,  that  he  had  power  to  order 
the  amendment.  Baker  v.  Laicrence,  22  L,  T. 
813  ;  18  W.  R.  835. 

When  a  plaintiff,  pending  demurrers  to  the 
declaration,  takes  the  case  down  to  trial,  and 
obtains  a  general  verdict,  subject  to  leave  to 
move  to  enter  it  for  the  defendant,  and  the 
court  directs  the  verdict  to  be  entered  for  the 
defendant  on  the  counts  demun^  to,  and  also 
holds  them  bad,  it  is  for  the  judge  who  tried 
the  cause  to  settle  the  postea  in  accordance 
with  the  judgment  of  the  court  on  the  rule  to 
enter  the  verdict.  Oxenham  v.  SmyfJie,  3  F.  & 
F.  85. 

At  the  trial  of  an  action,  the  jury  found  cer- 
tain issues  in  favour  of  the  plaintiff,  and  the 
judge  reserved  judgment.  The  verdict  was 
entered  as  a  general  verdict  for  the  plaintiff, 
but  the  judge  notwithstanding  the  verdict  gave 
judgment  for  the  defendant.  On  an  appeal  by 
the  plaintiff  from  the  judgment,  the  Court  of 
Appeal  amended   the  record   by  entering  the 
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verdict  for  the  plaintiff  on  the  issues  only,  and 
affinned  the  judgment.  Clark  v.  Wood^  9  Q.  B. 
D.  276  ;  47  L.  T.  144  ;  30  W.  R.  931— C.  A. 

The  plaintiff  recovered  one  farthing  damages, 
by  yeruict  on  one  of  two  counts ;  the  defendant 
had  a  yerdict  on  the  second.  In  order  that 
judgment  might  be  pleaded  puis  darrein  con- 
tinuance in  another  action  by  the  same  plaintiff 
against  a  third  party  (suggested  to  be  for  an 
assault  which  was  the  subject  of  the  first  action), 
the  defendant  took  out  a  summons  to  shew  cause 
why  the  plaintiff  should  not  sign  judgment,  or 
the  defendant  hare  the  postea  for  the  purpose  of 
signing  it.  The  plaintiff  opposed  the  summons, 
and  it  was  ordered  that  tne  postea  should  be 
delivered  to  the  defendant.  The  defendant  then 
signed  judgment  for  the  plaintiff  on  the  first 
count,  with  a  farthing  damages,  and  for  himself 
on  the  second  count,  with  a  remittance  of  his 
own  costs.  The  court  discharged  a  rule  to  shew 
cause  why  the  judgment  should  not  be  set  aside. 
Taylor  v.  Xesfield,  4  El,  &  Bl.  462 ;  24  L.  J., 
Q.  B.  126  ;  1  Jur.,  N.  S.  309. 

The  court  would  not  amend  the  ent^  of  a 
verdict  according  to  the  notes  of  an  arbitrator, 
on  the  ground  tlmt  they  had  no  power  to  compel 
such  notes  to  be  brought  before  them.  Scougull 
V.  Campbell,  1  Chit  283. 

By  an  orders  of  reference,  in  an  action  for  an 
injury  to  the  plaintiff's  reversion,  by  making  a 
drain  into  his  premises,  a  verdict  was  directed  to 
be  entered  for  the  plaintiff,  claim  500/.,  costs 
40*.,  subject  to  the  award  of  a  barrister,  to  whom 
the  cause  and  all  matters  in  difference  were 
referred,  and  who  was  empowered  to  direct  a 
verdict  for  the  plaintiff  or  the  defendant  as  he 
should  think  proper,  the  arbitrator  to  have  all 
the  powers  of  the  court  or  judge  sitting  at  nisi 
prius,  and  the  costs  of  the  suit  to  abide  the 
event  of  the  award,  and  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator  found  all  the  issues  in 
the  action  in  favour  of  the  plaintiff  except  the 
first,  and  that  he  found  partly  for  the  plaintiff 
and  partly  for  the  defendant ;  and  he  further 
directed  that  the  verdict  entered  for  the  plaintiff 
should  stand,  but  that  the  damages  should  be 
reduced  to  one  farthing ;  and  he  further  ordered 
the  defendant  to  pay  the  plaintiff  hi, : — Held, 
that  the  plaintiff  was  not,  in  the  absence  of  a 
certificate  under  3  &  4  Vict.  c.  24,  s.  2,  entitled 
to  the  costs  of  the  cause,  and  the  postea 
having  been  erroneously  made  up  with  the 
following  assessment  of  damages  and  costs, 
*'  and  the  jury  assess  the  claim  of  the  plaintiff 
over  and  above  his  costs  of  suit  to  one  larthing, 
and  for  those  costs  to  40*.,"  the  court  allowed  it 
to  be  amended  by  striking  out  the  words  in 
italics.  Cooper  v.  Pegg,  16  C.  B.  264,  454  ;  24 
L.  J.,  C.  P.  167. 

Where  the  finding  of  the  jury  on  two  breaches 
of  covenant  is  manifestly  inconsistent,  as  appears 
by  the  postea,  the  judge  who  tried  the  case  may 
amend  the  postea  from  his  recollection  or  his 
notes  after  judgment  has  been  entered  up  and 
error  brought  and  argument  thereon.  Bowers 
V.  Xixon,  12  Q.  B.  546  ;  18  L.  J.,  Q.  B.  41 ;  13 
Jur.  334— Ex.  Ch. 

A  declaration  contained  a  count  for  139/., 
stated  to  be  due  on  a  judgment  and  account  for 
180/.  rent.  On  the  first  count  the  pleadings  led 
to  an  issue  in  law.  To  the  second  the  defendant 
pleaded  part  payment,  and  issue  being  joined 
thereon,  a  jury  was  impannclled  to  try  it,  and 


to  assess  contingent  damages  on  the  issue  in 
law.  On  the  second  issue  there  appeared  to  bo 
a  balance  of  106/.  due  to  the  plaintiff.  The  jury 
found  a  general  verdict  for  139/.  Afterwards 
the  issue  in  law  was  decided  in  favour  of  the 
defendant : — Held,  that  the  judge  might  amend 
the  verdict  by  his  notes,  and  direct  it  to  be 
entered  for  the  plaintiff,  on  the  second  count 
only,  for  106/.  Ferguson  v.  Maho?^  11  A.  &  E. 
179  ;  3  P.  &  D.  143. 

Where  a  verdict  has  been  obtained  in  eject- 
ment against  A.  and  B.,  who  defended  for  dif- 
ferent parts  of  the  premises  in  the  declaration, 
the  court,  after  setting  aside  the  verdict  as  to  A., 
refused  to  amend  the  postea,  by  confinning  the 
verdict  as  against  B.  to  those  premises  for  which 
B.  specifically  defended.  Boe  d.  Blair  v.  Street, 
IK.  &M.  42.;  2A.  &E.  329. 

Where  a  general  verdict  has  been  given  on  two 
counts,  one  of  which  is  bad,  and  it  appears  by 
the  judge*8  notes,  that  the  jury  calculated  the 
damages  on  evidence  applicable  to  the  good 
count  only,  the  court  will  amend  the  verdict,  by 
entering  it  on  that  count,  though  evidence  was 
given  applicable  to  the  bad  count  also.  Wtl' 
liams  V.  Breedon,  1  B.  &  P.  329. 

Where  a  verdict  was  taken  by  consent  on  two 
counts,  the  court,  on  the  application  of  the  plain- 
tiff, amended  the  postea  by  entering  the  verdict 
on  one  (to  which  the  evidence  appliol),  although 
the  judge  who  presided  declined  to  interfei-e, 
Henley  v.  Lyme  Regis  (Vayor\  6  Bing.  100 : 
3  M.  &  P.  310, 

Where  a  general  verdict  was  given  on  a 
declaration,  some  of  the  counts  of  which  were 
bad,  the  court  amended  the  postea,  by  entering 
up  judgment  on  a  single  count,  after  argument 
in  error.  Richardson  v.  Metlish,  3  Bing.  334  ; 
11  Moore,  104  ;  S.  C,  nom.  MellisJi  v.  Richurd- 
son  Qin  error),  1  B.  &  C.  819. 

Where  a  verdict  was  given,  and  judgment 
entered  for  a  sum  exceeding  the  damages  laid, 
on  error  brought,  the  court  allowed  the  plaintiff 
to  amend  the  judgment  and  transcript  in  a  term 
subsequent  to  that  in  which  the  judgment  was 
signed,  by  entering  a  remittitur  for  the  excess. 
Usher  V.  JDansey,  4  M.  &  S.  94. 

So,  the  court  permitted  a  plaintiff  to  enter  a 
remittitur  of  the  excess  above  the  sum  Laid,  on 
payment  of  the  costs  of  the  writ  of-error.  Piek^ 
wood  V.  Wright,  1  H.  Bl.  642. 

Action  against  a  sheriff  for  breaking  into  a 
house  and  taking  goods.  Pleas,  not  guilty, 
and  a  justification  under  a  fi.  fa.  on  a  judQ:ment 
recovered  against  the  plaintiff.  Beplication, 
that,  after  the  sheriff  entered  and  seiz^  the 
goods,  the  plaintiff  paid  to  the  sheriff,  who 
accepted,  the  amount  of  the  moneys  directed  to 
be  levied  by  the  writ.  New  assignment,  that 
the  plaintiff  brought  his  action  for  a  trespass 
and  seizure  of  his  goods  after  such  acceptance, 
and  after  the  writ  was  so  satisfied.  Pleas  to 
the  new  assignment,  not  guilty,  and  a  denial  of 
the  sheriff's  receipt  of  the  money  in  satisfaction 
of  the  writ.  The  jury  found  for  the  plaintiff, 
damages  400/.,  and  on  the  postea  the  damages 
were  assessed  "  upon  the  premises  aforesaid." 
After  the  case  had  been  argued  on  a  bill  of 
exceptions  to  the  ruling  of  the  judge,  he  made 
an  order  that  the  postea  should  be  amended  by 
substituting  in  the  assessment  of  damages  the 
words,  "  on  occasion  of  the  trespasses  above  and 
within  newly  assigned  :" — Held,  that  the  judge 
had  jurisdiction  to  make  the  order  for  amending 
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the  postea.     Gregory  v.  Cottcrell  (Jn  error"),  5 
El.  &  Bl.  581  ;  2  Jur.,  N.  S.  16— Ex.  Ch. 

Applieation  to  Amend.] — An  application  to 
amend  the  postea  should  be  made  to  the  judge 
who  presided  at  nisi  prius,  and  not  to  the  court. 
Smith  V.  Edge,  33  L.  J.,  Ex.  9. 

-— -  Time  for  Application.  ]~  The  judge  who 
presides  at  the  trial,  may,  at  any  time,  direct  the 
postea  to  be  amended,  and  the  verdict  to  be 
entered  according  to  the  plain  intention  of  the 
jury.  Ermst  v.  Broicn,  4  Bing.,  N.  C.  162  ;  1 
Am.  2  ;  2  Jur.  34. 

Even  after  final  judgment,  and  a  ^^Tit  of  error 
brought.  Doe  d.  Chureh  v.  Perkins,  3  T.  R. 
749  ;  S,  P.,  Newcomh  v.  Green,  1  Wils.  33. 

Time  within  which  an  application  for  rectify- 
ing the  entry  of  a  judgment  upon  a  verdict  may 
be  applied  for.  Manafinki  v.  Cairns,  1  Macq. 
H.  L.  Ca.  212,  766. 

A  declaration  contained  two  counts  :  one  upon 
a  charter-party  ;  the  other  for  the  hire  of  a  ship. 
After  the  trial  the  judge,  after  hearing  the  parties, 
and  referring  to  his  notes,  decided  that  tne  ver- 
dict should  be  entered  on  the  postea  for  the 
plaintiff  upon  the  first,  and  for  the  defendant 
upon  the  second  count.  The  defendant  subse- 
quently brought  error  upon  the  first  count, 
whereupon  the  Exchequer  Chamber  gave  judg- 
ment in  his  favour.  After  such  judgment,  and 
six  years  having  elapsed  from  the  time  of  enter- 
ing the  verdict,  the  court,  in  their  discretion, 
refused  to  allow  the  plaintiff  to  amend  the 
postea  by  entering  a  verdict  for  him  upon  the 
second  count,  and  for  the  defendant  upon  the 
first  count.  Jackson  v.  Galioioay,  2  D.  dc  L. 
839 ;  1  C.  B.  281  ;  14  L.  J.,  C.  P.  141  ;  9  Jift. 
373. 

Oronndf  on  which  Amended.] — The  court  will 
not,  at  a  distance  of  time  after  the  trial,  amend 
the  postea,  by  increasing  the  damages  given  by 
the  jury,  although  all  the  jurymen  join  in  an  affi- 
davit, stating  tibeir  intention  to  have  been  to 
give  the  plaintiff  such  Increased  sum,  and  that 
they  conceived  that  the  verdict  they  had  given 
was  calculated  to  give  him  such  sum.  Jachson 
V.  WiUiamson,  2  T.  R.  281. 

But,  in  another  case,  a  verdict  which  was 
improperly  delivered  by  the  mistake  of  the  fore- 
man, was  set  right,  and  the  postea  amended  on 
the  affidavits  of  the  jury.  Cogan  v,  Ehden,  1 
Burr.  283  ;  2  Ld.  Ken.  24. 

Effect  of,  in  Evidence.] — The  postea  is  evi- 
dence of  a  verdict  for  the  sums  indorsed,  and  is 
good  evidence  of  a  set-off  to  the  extent  of  it. 
Garland  v.  Seoones,  2  Esp.  648. 

In  an  action  on  an  indemnity  bond,  the  postea 
was  held  sufficient  evidence  in  proof  of  an  alle- 
gation in  a  replication,  that  the  plaintiff  was 
obliged  to  and  did  pay  a  sum  of  money,  as  and 
for  the  damages  and  costs  recovered  by  the  per- 
son against  whose  claims  the  obligor  had  become 
bound  to  protect  the  plaintiff ;  where  in  conse- 
quence of  an  arrangement  between  the  parties 
no  judgment  was  ever  entered  up.  Harrop  v. 
Bradshawj  9  Price,  359. 

Parol  Eridenee  to  Explain.!— A  nisi  prius 
record  having  been  put  in  evidence,  and  there 
appearing  to  be  two  counts  or  distinct  causes  of 
iction,  and  the  verdict  entered  generally  for  the 


plaintiff,  with  65Z.  damages,  parol  evidence  is 
admissible  to  shew  that  the  substantial  damages 
were  recovered  on  one  count  only.    Presttm  v 
Peehe,  El.,  Bl.  &  El,  336  ;  27  L.  J.,  Q.  B.  422  ; 
Jur.,  N.  S.  613. 

Bole  to  Deliyer  up.]— The  court  in  banco 
will  not  grant  a  rule  directing  the  associate  to 
deliver  up  the  postea  in  a  cause,  as  he  is  an 
officer  at  nisi  prius,  the  proper  course  being  to 
take  out  a  summons  before  the  judge  who  tried 
the  cause.  Sitttth  Kensington  Hotel  Company  v. 
Braginton,  14  L.  T.  288. 

21.  Tbial  in  Criminal  Cases.— &•« 
Criminal  Law. 

22.  In  Divobge  Cases.— j&<?  Husbanb 
AND  Wife. 

23.  In  Probate  C^8ES,—See  Will. 
24,  New  Trial.— 5^<j  infra* 


.    XV.    NEW   TRIAL. 

1.  In  what  Cases. 

a.  In  Penal  Actions. 

b.  In  Beplerio,  1938. 

c.  Verdict  under  £20,  1983. 

d.  Questions  of  Value  and  Importance,  1934. 

e.  Second  or  Third  New  Trial,  1935. 
/.  By  Inferior  Courts,  1985. 

a.  In  other  Gases,  1936. 

2.  For  wh4it  Cause,  1936. 

3.  Practice. 

a.  Since  Judicature  Acts,  1965. 
h.  Before  Judicature  Acts,  1970. 

1.  In  what  Cases, 
a.  In  Penal  Aotlona. 

The  court  has  authority  to,  and  will,  grant  a 
new  trial  in  a  penal  action,  though  the  verdict  is 
for  the  defen(fant,  where  the  court  is  satisfied 
that  the  verdict  is  in  contravention  of  law, 
whether  the  error  has  arisen  from  the  misdirec- 
tion of  the  judge,  or  from  a  misappr^enaion  of 
the  law  by  the  jury,  or  from  a  desire  on  their 
part  to  take  the  exposition  of  the  law  into  their 
own  hands.  A.tt.-Gcn,  v.  Rogers,  11  M.  &  W. 
670  ;  2  D.,  N.  S.  1037  ;  12  L.  J.,  Ex.  395  ;  7  Jur. 
704. 

It  is  a  settled  rule  of  practice,  that  a  rule  nisi 
for  a  new  trial  is  not  granted  on  the  ground  of 
the  verdict  being  against  the  evidence  in  an 
action  on  a  pensd  statute  where  the  ddtendant 
has  obtained  the  verdict.  HcUl  v.  Green,  9  Ex. 
247  ;  2  C.  L.  R.  427  ;  23  L.  J.,  M.  C.  15  ;  S.  P., 
Govgh  V.  Hardman,  6  Jur.,  N.  S.  402. 

The  court  will  grant  a  new  trial  in  a  penal 
action,  on  account  of  a  mistake  or  misdirection 
of  the  judge.  Wilson  v.  Rastall,  4  T.  R.  753 ; 
S.  P.,  Calcraft  v.  Gihhs,  5  T.  R.  19.  And  Bee 
Hex  V.  Russell,  6  B.  &  C.  566  ;  9  D.  &  R.  566. 

But  not  for  any  other  cause.  Brooke  v. 
MiddXeton,  10  East,  268  ;  1  Camp.  450. 

After  a  verdict  for  the  defendant  in  a  penal 
action,  the  court  will  not  grant  a  new  trials 
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where  the  verdict  was  tsontrary  to  the  judge's 
direction,  and  founded  on  a  mistake,  if  there  has 
been  no  miscondact  in  the  jury.  Rautivn  v. 
EHeridge,  2  Chit.  273. 


b.  In  Beplevin. 

Where,  in  replevin,  the  plaintiff  obtained  a 
verdict,  with  damages  U,  4<.,  the  coart  refused 
to  grant  a  new  trial,  which  was  moved  for  on 
the  ground  that  the  verdict  was  against  evi- 
dence, although  it  was  insisted  that  the  rule, 
as  to  trifling  damages,  could  not  apply  to  an 
action  of  this  nature.  Brown,  v.  Bay,  9  Mooi-e, 
583. 

In  replevin,  when  the  verdict  is  for  the  plain- 
tiff, the  court  will  not  grant  a  new  trial,  even 
on  payment  of  costs,  without  very  clear  grounds ; 
for  the  landlord  has  other  remedies  for  his  rent, 
and  a  new  trial  would  renew  the  liability  of  the 
sureties,  and  the  plaintiff's  risk  of  paying  double 
costs.  Parry  v.  Duncan,  7  Bing.  243  ;  5  M.  & 
P.  19  ;  M.  &  M.  533. 

c.  Verdict  under  202. 

It  is  the  custom  of  the  Queen's  Bench  Division 
not  to  grant  a  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence  where 
the  damages  do  not  exceed  20/.,  except  under 
peculiar  circumstances,  such  as  the  trial  of  a 
right,  or  where  the  personal  character  of  a  per- 
son might  be  injured.  Jityce  v.  Metropolitan 
Board  of  T»>rAt»,  44  L.  T.  811. 

The  rule  that  a  new  trial  will  not  be  granted 
for  either  party,  where  the  sum  given  or  recover- 
able is  under  20/.,  does  not  apply  to  replevin. 
Edgmi  v.  CardweU,  8  L.  R.,  C.  P.  647  ;  28  L.  T. 
819. 

A  new  trial  will  not  be  granted  in  hard  or 
trifling  actions  after  a  verdict  for  the  defendant, 
except  for  a  misdirection  of  the  judge,  or  where 
a  point  has  been  reserved.  Brooke  v.  Middle- 
ton,  10  East,  268  ;  1  Camp.  450. 

The  rule  of  practice,  limiting  new  trials  to 
causes  of  action  above  20/.,  is  founded  on  the 
reason  that  it  must  be  purchased  by  payment  of 
costs,  and  applies  to  the  plaintiff  and  the  de- 
fendant. The  only  exception  is,  where  there 
has  been  a  misdirection  of  the  jury  by  the 
judge.  Young  v.  Uarru,  2  C.  &  J.  14  ;  2  Tyr. 
167. 

Where  the  judge  misdirected  the  jury,  by  sub- 
mitting for  their  consideration  a  fact  not  proved 
nor  deducible  from  the  evidence,  the  court 
granted  a  new  trial,  though  the  amount  in  ques- 
tion was  less  than  1/.  llaine  v.  Baxey^  4  A.  & 
E.  892  ;  6  N.  &  M.  366  ;  2  H.  &  W.  30. 

After  a  verdict  for  less  than  20/.,  a  new  trial 
is  only  granted  where  it  can  be  granted  without 
costs,  e.  g.  for  misdirection,  and  not  where  it 
could  only  be  granted  on  payment  of  costs,  e.  g. 
for  a  verdict  against  evidence.  Bryan  v.  PhU- 
lips,  3  Tyr.  181  ;  1  C.  &  M.  26. 

Where  a  verdict  is  under  20/.,  the  court  will 
not  grant  a  new  trial,  although  it  be  against 
evidence,  and  contrary  to  the  opinion  of  the 
judge.  Scott  V.  Watkinson,  4  M.  &  P.  237  ; 
K  P.,  Roberts  v.  Karr,  1  Taunt.  495. 

Unless  the  conduct  of  the  jury  has  been  quite 
outrageous.  Manning  v.  Underwood^  M*Clel.  & 
Y.  266. 

Where  the  verdict  is  perverse,  the  court  wUl 


grant  a  new  trial,  although  the  damages  are  less 
than  20/.    Precman  v.  Price,  1  Y.  &  J.  402. 

To  an  action  claiming  special  damage  for  the 
non-delivery  of  goods  within  a  reasonable  time,, 
the  defendant,  admitting  negligence  to  have 
been  the  cause  of  the  non-delivery,  paid  10/.  into 
court.  The  judge  left  it  to  the  jury  to  say 
whether  this  sum  was  a  sufficient  compensation 
for  the  pecuniary  loss  the  plaintiff  had  sustained,, 
pointing  out  that  the  law  did  not  entitle  him  to- 
recover  under  some  of  the  heads  of  his  claim^ 
and  that  on  the  evidence  there  was  no  pretence 
for  saying  that  he  had  sustained  any  substantial 
loss.  The  jury  having  given  a  verdict  for  5/. 
beyond  the  sum  paid  into  court : — Held,  that 
the  amount  of  dami^es  was  a  question  for  the 
jury,  and  had  been  properly  left  to  them  ;  and 
although  the  court  might  think  the  verdict 
wrong,  and  10/.  enough,  yet  the  damages  re- 
covered being  less  than  20/.,  the  verdict  could 
only  be  disturbed  on  the  ground  of  its  being 
perverse  ;  and  as  the  jury  had  not  disobeyed  any 
directions  of  the  judge,  the  verdict  could  not  bo^ 
said  to  be  perverse,  and  the  court  could  not  in- 
terfere to  disturb  it.  Adams  v.  Midland  Bail- 
way  Company,  31  L.  J.,  Ex.  35  ;  10  W.  R,  84. 

The  rule,  if  the  damages  are  under  20/.,  applies- 
to  cases  6f  surprise  and  to  actions  of  trover.. 
Banson  v.  Didstmry,  4  P.  &  D.  441  ;  12  A.  &  E.. 
631. 

Where  a  verdict  for  the  plaintiff  is  under  20/., 
the  circumstance,  that  other  actions  depend  oiv 
the  result  of  such  verdict,  is  no  reason  for  grant-  ' 
ing  a  new  trial  on  the  ground  of  its  being, 
against  the  evidence.  Leese  v.  Sylvester,  VI. 
L.  J.,  C.  P.  250. 

Action  for  an  injury  to  the  plaintiff's  repu- 
tation, by  the  sale  by  the  defendant  of  gun-locks, 
of  an  inferior  fabric,  with  the  name  of  the 
plaintiff  stamped  thereon.  The  jury  having 
returned  a  verdict  for  the  defendant  upon  an 
issue  on  damages,  ultra  5/.  paid  into  court,, 
on  the  ground  that  the  sum  paid  into  court 
covered  the  pecuniary  damage  actually  sustained 
by  the  plaintiff,  the  court,  on  an  application  for 
a  new  trial,  declined  to  interfere,  Manton  v. 
Bales,  1  C.  B.  444. 

d.  Qneations  of  Value  and  Importance. 

Value  and  importance  are  not  of  themselves 
sufficient  grounds  for  granting  a  new  trial,  unless- 
there  is  also' some  doubt  in  the  question,  though 
they  frequently  weigh  in  obtaining  a  rule  to> 
shew  cause  why  there  should  not  be  a  new  trial. 
Vernon  v.  Ilankey,  2  T.  R.  113. 

Where  there  has  been  but  a  short  time  for 
investigating  a  question  of  real  property,  of  a 
doubtful  and  obscure  nature,  and  of  great  value^ 
although  conflicting  evidence  has  been  left  to  the 
jury,  and  the  court  does  not  think  the  verdict 
wrong,  yet,  if  the  inheritance  is  to  be  bound  for 
ever  by  the  verdict,  the  court  will  grant  a  new 
trial  on  payment  of  costs.  Swinnerton  v.  Staf^ 
ford  QMarguis),  3  Taunt.  91. 

The  court  refused  to  grant  a  rule  for  a  new 
trial  in  an  action  of  trespass,  on  the  ground  that 
the  verdict  was  against  evidence,  where  the 
damages  fell  below  20/.,  though  the  case  was 
stated  to  be  of  general  importance,  as  relating 
to  the  boundaries  of  a  jurisdiction.  Sowell  v. 
Champion,  6  A.  &  E.  407  ;  2  N.  &  P.  627  ;  W.. 
W.  &  D.  667. 

The  importance  of  the  verdict  to  others  be* 
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sides  the  parties  to  the  litigation  is  an  element 
to  be  taken  into  consideration  in  deciding 
whether  a  new  trial  should  be  granted  or  not. 
Metropolitan  Distrwt  Asylum  (^Maiiagers)  v. 
mil,  47  L,  T.  29  ;  47  J.  P.  148—H.  L.  (K.). 

e.  Seoond  or  Third  New  Trial. 

There  is  no  limit  to  the  discretionary  jurisdic- 
tion of  the  court  in  granting  as  many  new  trials 
as  may  seem  to  be  proper,  where  the  jury  either 
mistake,  or  neglect,  or  abuse  their  duty,  by 
iindlng  from  prejudice,  &c.  Lopez  v,  De  Ihstet, 
S  Taunt.  712. 

But  where  there  are  two  contrary  verdicts, 
and  the  latter  is  satisfactory  to  the  court,  the 
losing  party  is  not  entitled  by  any  rule  or  practice 
to  a  third  trial.    Parker  v.  AtlscI,  2  W.  Bl.  963. 

Although  it  would  be  otherwise  after  two  concur- 
xing  verdicts.    Goodwin  y,  Oibhofut^i.  Burr.  2108. 

In  an  action  on  a  policy  of  insurance,  a  verdict 
was  found  for  the  plaintiff.  A  new  trial  was 
granted,  on  the  ground  that  this  verdict  was  con- 
trary to  the  weight  of  the  evidence  ;  the  plain- 
tiff again  had  a  verdict,  upon  the  same  evidence. 
On  application  for  a  third  trial : — Held,  that 
this  second  veidict  ought  not  to  be  disturbed,  as 
this  would  amount  to  saperseding  the*functions 
of  the  jury,  and  should  only  be  granted  in  a  case 
of  perverseness ;  Vaughan,  J.,  and  Coltman,  J., 
•dissentientibus.  Foster  v.  tSteele,  3  Bing.  N.  C. 
$92  ;  5  Scott,  25  ;  3  Hodges,  231. 

In  a  case  involving  no  question  of  law,  the 
plaintiff^s  claim  was  supported  almost  exclusively 
hj  his  own  testimony,  and  was  encountered  by 
circumstantial  evidence  on  the  part  of  the  de- 
fendant. A  common  jury  having  founi  for  the 
plaintiff,  a  new  trial  was  granted  on  affidavits 
disclosing  fresh  evidence.  At  the  second  trial 
this  evidence  was  adduced,  but  the  second  jury 
<a  special  one)  found  for  the  plaintiff.  The 
judge  certifying  that  the  verdict  was  "  a  very 
wrong  verdict,"  the  court  granted  a  third  trial, 
on  the  ground  of  its  being  against  the  weight 
of  evidence.    JDavies  v.  Roper,  2  Jur.,  N.  S.  167. 

Where  the  circumstances  of  a  case  had  been 
fully  put  into  the  possession  of  a  jury,  who  had 
twice  found  «  verdict  the  same  way,  although 
there  was  conflicting  evidence,  and  although  the 
judge  who  last  tried  the  cause  thought  the  evi- 
dence t^inst  the  verdict  preponderated,  the 
court  refused  to  gnmt  a  second  new  trial  on  the 
same  ground.  Swinnerton  v.  Stafford  QMar- 
quUt),  3  Taunt.  232. 

It  is  no  ground  for  a  new  trial,  that  another 
jury  in  a  cause  nearly  similar  gave  a  different 
verdict.    Spong  v.  Hogg,  2  W.  Bl.  802. 

Where  a  defendant  on  two  successive  trials  of 
the  same  cause  of  action  obtained  a  verdict,  the 
oourt  set  aside  the  last  verdict,  and  entered  a  non- 
suit, in  order  that  the  plaintiff,  who  claimed 
title  to  property  which  savoured  of  the  realty, 
might  not  be  for  ever  concluded  from  agitating 
his  right.    Lee  v.  Shore,  2  D.  &  R.  198. 

So,  after  a  verdict  found  for  the  defendant, 
the  court  will,  in  its  discretion,  order  a  nonsuit 
to  be  entered,  in  order  that  the  plaintiff  may 
not  be  precluded  from  bringing  another  action. 
Jlodgsony,  Forster,  2  D.  &  B. 221  ;  1  B.  &  C.  110. 

f.  By  Inferior  Courts. 

Inferior  courts  have,  generally  speaking,  no 
right  to  grant  new  trials  without  the  aid  of  a 


statutory  power  to  do  so.  Oreat  Northern  MaiU 
way  Company  v.  Mossov,  17  C.  B.  130  ;  25  L,  J., 
C.  F.  22;  2Jur.,  N.  S.21. 

An  inferior  court  cannot  grant  a  new  trial,  ex- 
cept on  the  ground  of  fraud,  or  irregularity  in 
'obtaining  the  verdict  Rex  v.  Oxford  (Mayor\ 
3  N.  &  M.  877. 

See  reff,  sub  tit.  Courts, 

ff.  In  other  Cases. 

Sjjectment.] — A  new  trial  will  not  be  granted 
in  an  action  for  mesne  profits  after  a  recovery 
in  ejectment.    Hold  fait  v.  Morris,  2  Wile.  116. 

Plea  in  Abatement.] — After  a  plea  in  abate- 
ment has  been  found  against  a  defendant,  the 
court  will  not  grant  a  new  trial,  even  on  pay- 
ment of  costs.    Shaw  V.  Hislop,  4  D.  &  B.  241. 

Facts  Beierred.] — ^Where  a  judge  reserves 
facts  for  the  opinion  of  the  oourt  with  the 
consent  of  the  parties,  such  facts  are  in  the 
nature  of  a  special  case ;  and  if  the  verdict  can 
stand  consistently  with  those  facts,  though  they 
might  lead  to  an  opposite  conclusion,  the  court 
in  its  discretion  will  order  the  veidict  to  stand 
rather  than  grant  a  new  trial,  which  conld 
only  end  in  the  same  verdict  with  additional 
expense.  Dyer  v.  Cowley,  17  L.  J.,  Q.  B.  360 ; 
12  Jur.  776. 

Substantial  Wrong  or  Miscarriage.] — Before 
exposing  parties  to  the  expense  of  a  new  trial,  the 
court  must  be  able  to  say  that  the  verdict  was 
manifestly  wrong,  and  that  there  had  been  a 
gross  miscarriage  of  justice.  Je7ikiM  v.  Morris, 
14  Ch.  D.  674  ;  42  L.  T.  817— C.  A. 

Novelty  and  Importance  of  Question.] — The 

novelty  of  the  question  at  issue  is  an  element 
to  be  taken  into  consideration  in  deciding  whether 
a  new  trial  should  be  granted  or  not.  Metro- 
politayi  District  Asylum  QManagers^  v.  HilL 
47  L.  T.  29  ;  47  J.  P.  148—H.  L.  (E.). 

History  of  Practice  as  to  Granting  Hew  Trials.] 

— See  Soutli' Eastern  Railway  v.  Smitherman^ 
per  Blackburn  (Lord),  47  J.  P.  773— H,  L.  (E.). 

In  Criminal  Cases.]— iSete  Criminal  Law. 

In  Connty  Courts.] — See  County  Coubt. 

2.  Foe  what  Cause. 

a.  Excessive  Damages,  1937. 
h.  Inadequacy  of  Damages,  1939. 

c.  Absence  of  Evidence  at  the  Trial,  1941. 

d.  Disco veiy  of  New  Evidence,  1942. 

e.  Perjury  of  Witnesees,  1943. 

/.  False  or  Mistaken  Testimony,  1943. 

g.  Examination    and    Eejection    of    Witnesaee, 
1944. 

/{.  Improper  Admission  of  Evidence,  1945. 

i.  Improper  Rejection  of  Evidence,  1947> 

j.  Misdirection    and    Non-direction    of    Judse. 
1948. 

k.  Direction  as  to  Damages,  1951. 

;.  Ruling  as  to  Right  to  Begin,  1952. 
w.  Ruling  as  to  Stamps  on  l3ocument6, 1952. 

ti,  Verdi(;t  against  Evidence,  1952. 

o.  Verdict  of  larger  Snm  than  Claimed,  1954, 
^.  In  Cases  of  Nonsuit,  1954. 
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q.  Mistake  and  Impropriety  la  giving  Verdict, 

1955. 
r.  Improper  Jury,  1957. 
s.  Misconduct  of  Jury,  1960. 
t.  Improper  lufluenoe  on  Jury,  1961. 
u.  Verdict     obtained    by   Trick    or    Sorprise, 

1961. 
«7.  Absence  of  Parties,  their  Solicitor  or  Connsel, 

1962. 

a.  Exoessive  Damage** 

General  Beasonf.] — The  court  may,  in  any 
case,  gi"ant  a  new  trial  npon  the  ground  of  exces- 
sive damages.    Ducker  v.  Wood,  I  T.  R.  277. 

And  there  is  no  species  of  action  in  which  the 
court  will  not  grant  a  new  trial  for  excessive 
damages,  if  the  circumstances  require  it.  Hew- 
lett V.  Crutchley,  5  Taunt.  277. 

Even  in  trespass  for  assault  and  battery.  Jo7ies 
V.  Sparrow,  5  T.  R.  257  ;  S,  P.,  Goldtmith  v. 
Si'fton  (Lord),  3  Anst.  808, 

But  in  personal  torts  the  court  will  look 
narrowly  into  the  circumstances,  as  they  very 
rarely  grant  a  new  trial  for  excessive  damages. 
IhbrigM  v.  Mostyn,  2  W.  Bl.  929  ;  S.  P.,  Gilbert 
V.  Btirten»haw,  Cowp.  230  ;  Lofft,  771. 

Except  in  case  of  outrageous  damages.  Sharps 
V.  Brice,  2  W.  Bl.  942  ;  S.  P.,  Leitk  v.  Pope,  2 
W.  Bl.  1327. 

To  induce  the  court  to  grant  a  new  trial  on 
the  ground  of  excessive  damages,  it  must  be 
shewn  that  they  are  very  excessive,  or  that  a 
perverted  view  of  the  case  has  been  taken  by 
the  jury.    Mgell  v.  Francis,  1  M.  &  G.  222. 

The  court  will  not  grant  a  new  trial  on  the 
ground  that  the  damages  arc  excessive,  unless  it 
is  very  manifest  that  the  jury  in  assessing  them 
have  either  been  actuated  by  an  improper  motive, 
or  that  they  have  proceeded  on  a  wrong  prin- 
ciple. Creed  v.  Fisher,  9  Ex.  472  ;  23  L.  J.,  Ex. 
143  ;  18  Jur.  228. 

3002.  are  not  necessarily  excessive  damages  for 
a  few  hours'  imprisonment.  Lecmujh  v.  Allen, 
2  Wils.  160. 

So,  250/.  are  not  excessive  damages  for  a 
malicious  prosecution  for  nuisances.  Farmer  v. 
Darling,  4  Burr.  1971. 

In  an  action  for  diverting  a  watercourse, 
where  the  jury,  under  circumstances  of  aggra- 
vation, gave  3,0002.  damages,  the  court  granted 
a  new  trial  on  the  ground  that  the  damages  given 
greatly  exceeded  the  amount  of  the  injury  proved ; 
but  they  directed  that  the  former  verdict  should 
stand  as  a  security  in  the  meantime  for  the 
damages  which  might  be  given  on  the  second  trial. 
Pleydell  v.  Dorcliester  (Earl),  7  T.  R.  529. 

To  render  damages  excessive,  the  amount 
should  be  such  that  no  reasonable  proportion 
exists  between  it  and  the  circumstances  of  the 
case.    M'Grath  v.  Bounw,  10  Ir.  R.,  Ch.  160. 

In  an  action  for  false  imprisonment,  a  new 
trial  will  be  granted  upon  the  ground  of  exces- 
sive damages  if,  in  the  opinion  of  the  court,  they 
are  enormous  and  excessive.  Corkery  v.  Hicksan, 
10  Ir.  R.,  C.  L.  174. 

ninstrations.] — In  actions  for  tort  the  court 
will  not  interfere  with  the  damages  found  by 
the  jury,  unless  they  appear  to  be  grossly  dispro- 
portioned  to  the  injury  sustained.  Williams  v. 
Currie,  1  C.  B.  841. 

Where,  therefore,  a  landlord  caused  consider- 
able injury  to  the  crops  of  his  tenant,  by  selling, 


felling  and  removing  timber,  without  applying 
for  leave  to  enter,  and  the  jury  assessed  the 
damages  at  3002.,  the  court  refused  to  interfere, 
although  the  net  value  of  the  entire  crops  did 
not  exceed  2002.    Ih. 

In  trover  for  a  diamond  necklace,  some  of  the 
diamonds  composing  it  were  traced  to  the  defen- 
dant. The  jury  found  a  verdict  against  him, 
with  damages  to  the  amount  of  the  value  of  the 
whole  necklace.  Upon  an  affidavit  to  reduce 
the  damages  to  the  value  of  the  brilliants 
actually  traced  to  him,  he  did  not  swear  in 
terms  that  he  never  had  possession  of  the  whole 
necklace.  Affidavit  held  insufficient.  Mortimer 
V.  Cradoch,  12  L.  J.,  C.  P.  166  ;  7  Jur.  45. 

An  action  for  negligence  was  brought  by  a 
child  of  seven  years  old,  by  his  next  friend,  to 
recover  damages  for  injuries  done  to  him  by  the 
horse  of  the  defendant.  The  jury  found  a  ver- 
dict for  1502.  Nine  days  after  the  trial  the 
child  died.  Judgment  was  afterwards  signed  by 
the  next  friend.  An  application  for  a  new  trial 
was  then  made,  on  the  ground  of  the  death  of 
the  plaintiff  since  the  trial :— Held,  that  although 
the  damages  were  presumably  given  on  the  sup- 
position tnat  the  child  would  continue  to  live, 
the  case  was  not  one  in  which  the  court  would 
grant  a  new  trial.  Kramer  v.  Waymark,  1  L.  B., 
Ex.  241 ;  35  L.  J.,  Ex.  148  ;  12  Jur.,  N.  S.  396  j 
14  L.  T.  368  ;  14  W.  R.  659  ;  4  H.  &  C.  427. 

In  estimating  the  damages  for  breach  of  pro- 
mise to  marry  where  the  defendant  has  seduced 
the  plaintiff,  the  jury  may  take  into  considera- 
tion that  her  prospect  of  marrying  has  become 
less  by  reason  of  such  seduction,  and  the  morti- 
fication to  her  feelings  in  ceasing  to  be  a  respected 
member  of  her  &mily.  The  court  will  not  inter- 
fere with  the  discretion  of  the  jury  as  to  the 
amount  of  damages,  if  they  have  not  acted  in 
error,  or  from  misconception,  or  from  undue 
motives.  Berry  v.  Da  Costa,  1  L.  R.,  C.  P.  191  ; 
35  L.  J.,  C.  P.  191  ;  12  Jur.,  N.  S.  588 ;  14 
W.  R.  279  ;  1  H.  &  R.  291 ;  S,  P.,  Tullidge  v. 
Wade,  3  Wils.  18. 

The  court  will  not,  in  an  action  for  a  breach 
of  promise  of  marriage,  grant  a  new  trial  on  the 
ground  of  excessive  ^images,  unless  they  are  so 
large  as  to  induce  the  court  to  infer  that  the 
jury  was  actuated  by  undue  motives,  or  acted 
upon  a  misconception  of  the  facts.  Gough  v. 
Farr,  1  Y.  &  J.  477. 

3,5002.  having  been  awarded  by  a  jury  as 
damages,  in  an  action  against  an  attorney  for 
breach  of  promise  of  marriage,  the  court  refused 
to  set  asiae  the  vei-dict  on  the  ground  that  the 
damages  were  excessive.  Wood  v.  Ilurd,  2  Bing. 
N.  C.  166. 

In  an  action  against  a  bailee  for  injury  to 
and  destruction  of  goods,  the  jury  returned  a 
verdict  for  the  plaintiff,  with  nominal  damages : 
— Held,  that  it  was  no  ground  for.  a  new  trial 
that,  according  to  the  evidence,  the  damage,  if 
any,  must  have  been  more  than  nominal,  and 
that  there  was  uncontradicted  evidence  of  a  loss 
of  goods  to  the  extent  of  22.  Mostyn  v.  Coles,  7 
H.  &  N.  872  ;  31  L.  J.,  Ex.  151. 

It  is  no  ground  for  a  new  trial,  in  an  action 
for  an  assault  and  false  imprisonment,  that  the 
plaintiff  had  incurred  an  expense  of  72. 14*.  in 
procuring  his  discharge  from  custody,  and  the 
jury  has  awarded  him  a  farthing  only.  Brad' 
laugh  V.  Edwards,  11  C.  B.,  N.  S.  377. 

In  an  action  of  tort,  where  the  jury  has  made 
a  compromise,  and,  instead  of  deciding  the  issue 
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of  guilty  or  not  guilty,  has  agreed  to  find  for  the 
plaintiff  without  substantial  damages,  or  has 
evaded  the  duty  of  applying  their  minds  to  the 
consideration  of  the  amount  of  damages,  so  that 
there  has  been  no  real  assessment  of  them,  the 
court  will  grant  a  new  trial.  ICelly  v.  SJirrlochj 
1  L.  R.,  Q.  B.  686  ;  35  L.  J.,  Q.  B.  209  ;  12  Jur., 
N.  S.  937  ;  6  B.  &  S.  480. 

The  plaintiff,  a  person  in  a  humble  station 
of  life,  had  a  relation,  a  lady  of  fortune,  re- 
siding at  the  defendant's  house.  The  plaintiff 
being  importunate  in  his  demands  for  relief, 
and  refusing  to  leave  the  premises,  the  defen- 
dant ordered  a  constable  to  take  him  into  cus- 
tody, which  he  did,  and  the  plaintiff  remained  in 
custody  at  an  inn.  On  the  following  morning 
he  was  brought  before  the  defendant,  who  offered 
him  two  sovereigns,  which  the  plaintiff  accepted. 
The  defendant  also  gave  him  money  to  pay  for 
the  hire  of  a  horse,  and  refreshment.  In  an 
action  for  false  imprisonment,  the  jury  having 
found  a  verdict  for  the  plaintiff,  with  100/. 
damages,  the  court  considered  them  to  be  exces- 
sive, and  directed  a  new  trial.  Price  v.  Severfir, 
5  M.  &  P.  125  ;  7  Bing.  316. 

Where  a  plaintiff  had  obtained  against  a  rail- 
way company  a  verdict  with  damiiges,  sustained 
by  reason  of  an  accident  to  a  train  in  which  he 
was  a  passenger,  and  a  new  trial  was  ordered  by 
the  Court  of  Queen's  Bench  on  the  ground  alone 
of  excessive  damages,  the  finding  as  to  negligence 
by  the  defendant  company  being  approved  by 
two  courts  : — Held,  that  inasmuch  as  there  had 
been  no  misdirection,  the  judge  having  put  to 
the  jury  whether  all  was  done  which  was  reason- 
ably and  practically  possible  under  the  circum- 
stances of  the  case,  and  inasmuch  as  the  damages 
were  not  of  such  an  excessive  character  as  to 
shew  that  the  jury  had  either  been  influenced  by 
improper  motives  or  led  into  error,  there  ought 
not  to  be  a  new  trial.  Lambkin  v.  South- 
Hutern  RaUtoay  Company.  5  App.  Cas.  352 ; 
28  W.  E.  837— P.  C. 


b.  Inadequacy  of  Daxnaffes. 

It  is  a  general  rule,  that  the  court  will  not  set 
aside  a  verdict  in  an  action  of  tort,  on  account 
of  the  smallness  of  the  damages.  Mauricet  v. 
Brecknock,  2  Dougl.  609. 

The  jury  having  given  a  verdict  for  only  20*. 
in  an  action  for  slander,  the  court  refused  to 
grant  a  new  trial  at  the  instance  of  the  plaintiff. 
Rendall  v.  Ilayward,  5  Bing.  N.  C.  424  ;  7  Scott, 
407  ;  2  Am.  14  ;  3  Jur.  363. 

In  an  action  for  slander,  a  new  trial  will  not 
be  granted  on  the  ground  that  the  damages  are 
inadequate,  unless  there  has  been  a  mistake  in 
point  of  law  on  the  part  of  the  judge,  or  a  mis- 
take in  the  calculation  of  figures  or  misconduct 
by  the  jury.  Forsdike  v.  Stone,  3  L.  R.,  C.  P. 
607  ;  37  L.  J.,  C.  P.  301. 

In  an  action  for  injury  by  negligence  of  the 
defendant's  servant,  the  jury  found  a  verdict  for 
the  plaintiff,  with  one  farthing  damages,  though 
it  appeared  that  the  plaintiffs  thigh  was  broken, 
and  that  he  had  paid  101.  for  surgical  attend- 
ance. The  court  granted  a  new  trial  on  account 
of  the  lowness  of  the  damages.  Army  tag  e  v, 
Haley,  4  Q.  B.  917 ;  D.  &  M.  139 ;  12  L.  J., 
Q.  B.  323  ;  7  Jur.  671, 

The  court  refused,  in  an  action  for  the  negli- 
gent construction  of  a  building  whereby  it  fell 


and  injured  the  plaintiff,  to  grant  a  new  trial, 
on  the  ground  that  the  jury  had  given  merely 
nominal  damages,  there  hieing  no  reason  for 
supposing  them  to  have  been  actuated  by  im- 
proper motives.  Howard  v.  Barnard,  11 C  B. 
653. 

So,  in  an  action  against  a  surgeon  for  negli<* 
gence,  whereby  the  plaintiff  lost  his  leg,  a  verdict 
being  found  for  him,  with  nominal  damages,  the 
court  refused  to  grant  a  new  trial,  the  judge 
having  expressed  himself  satisfied  with  the 
verdict.  Gihb9  v.  TunaXey,  1  C.  B.  640  ;  S.  P., 
Tedd  V.  Douglas,  5  Jur.,  N.  S.  1029. 

A  new  trial  will  not  be  granted  on  the  ground 
that  from  the  small  amount  of  damages  the  jury 
must  have  come  to  a  compromise,  uoless,  &om 
the  circumstances  of  the  case,  it  is  evident  that 
there  has  been  a  total  refusal  on  the  part  of  the 
jury  to  discharge  their  duty,  and  the  verdict  is 
necessarily  wholly  inconsistent.  Jlichards  v. 
Hose,  9  Ex.  218  ;  23  L.  J.,  Ex.  3. 

The  court  refused  to  grant  a  rule  for  a  new 
trial  on  the  ground  of  the  insufficiency  of  the 
damages,  where  the  jury  had  given  only  one 
&rthing,  in  an  action  for  taking  the  plaintiff 
before  a  magistrate  on  an  unfounded  cnai^  of 
felony,  merely  because  a  question  of  character 
was  involved.     Apps  v.  Day,  14  C.  B.  112. 

In  an  action  for  negligently  driving  against 
and  killing  a  hoi'se,  proved  to  be  worth  30/.,  the 
jury,  there  being  strong  evidence  to  negative 
negligence  on  the  part  of  the  defendant,  and 
some  evidence  the  other  way,  contrary  to  the 
opinion  of  the  judge,  found  for  the  plaintiff, 
damages  1 51,  The  court  refused  to  grant  a  new 
trial  on  the  ground  of  the  verdict  being  perveise. 
Hawkins  v.  Alder,  18  C.  B.  640. 

Where  the  defendants  lost  a  verdict  through 
the  negligence  of  their  attorney,  and  the  verdict 
was  for  it.,  one  of  the  defendants  having  been  in 
court  during  the  trial : — The  court  rSnsed  to 
grant  a  new  trial,  on  the  grounds  of  the  small- 
ness of  the  sum,  and  the  presence  of  the  defen- 
dant in  court,  where  he  might  have  heard  the 
whole  of  the  evidence.  Watson  v.  Beere,  5 
Bing.  N.  C.  112  ;  6  Scott,  783  ;  7  D.  P.  C.  127  ;  1 
Am.  388  ;  2  Jur.  991. 

In  an  action  for  slander  imputing  that  the 
plantiff  had  committed  perjury,  the  juiy  found 
a  verdict  for  the  plaintiff',  damages  one  farthing. 
The  verdict  was  not  satisfactory  to  the  judge 
who  tried  the  cause : — Held,  that  there  ought  to 
be  a  new  trial,  inasmuch  as  the  amount  of 
damages  seemed  to  have  been  arrived  at  by  a 
compromise  without  duly  weighing  the  circum- 
stances of  the  case.  Falrey  v.  Stanford,  10 
L.  R.,  Q.  B.  54  ;  44  L.  J.,  Q.  B.  7  ;  31  L.  T.  677  ; 
23  W.  R.  162. 

At  the  trial  of  an  action  for  serious  personal 
injuries,  caused  by  the  defendant's  negligence, 
the  defendant  produced  no  witnesses,  the  jury 
assessed  the  damages  at  one  shilling,  and  the 
judge  did  not  express  any  dissatisfaction  with 
their  finding  ;  the  majority  of  the  court  being  of 
opinion,  ux>on  the  evidence,  that  the  amount  of 
damages  bore  no  reasonable  proportion  to  the 
nature  of  the  injuries,  and  inferring  therefrom 
that  the  jury  had  not  estimated  the  damages  at 
all : — Held,  that  the  verdict  should  be  set  aside, 
and  a  new  trial  granted,  Beattie  v.  Moore,  2  Ir., 
L.  R.  28. 

A  new  trial  will  be  granted,  in  an  action  for 
personal  injuries  sustained  through  the  defen- 
dants' negligence,  where,  the  damages  found  by 
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the  jury  are  so  small  as  to  shew  that  they  must 
have  omitted  to  take  into  consideration  some  of 
the  elements  of  diunage.  Phillipft  y.  London 
and  South'  Western  Jlailway  CompanVy  5  Q.  B. 
D.  78 ;  49  L.  J.,  Q.  B.  233 ;  41  L.  T.  121  j  28 
W.  R.  10— C.  A.  Affirming  4  Q.  B.  D.  406  ;  48 
L.  J.,  Q.  B.  693  ;  40  L.  T.  813  ;  27  W,  R.  797. 

c.  Absence  of  Evidence  at  the  Trial. 

A  new  trial  is  never  granted  on  the  ground  that 
a  party  did  not  give  evidence  which  he  might 
have  produced.     Cooke  v.  Berry ^  1  Wils.  98. 

If  evidence,  which  either  was  in  the  possession 
of  the  parties  at  the  time  of  a  trial,  or  might  by 
proper  diligence  have  been  procured,  is  not  pro- 
duced at  the  trial,  and  the  case  is  decided  ad- 
versely to  the  side  for  which  the  evidence  was 
available,  no  opportunity  for  producing  that  evi- 
dence ought  to  be  given  by  granting  a  new  trial. 
Shedden  v.  Att.-Oen.,  1  L,  R.,  H.  L.  (Sc.)  470, 
545;  22L.  T.  631. 

Nor  to  let  the  party  into  a  defence  of  which 
he  was  apprised  at  the  first  trial.  Vernon  v. 
Uanltey,  2  T.  R.  113. 

And  it  will  be  considered  that  papers,  which 
were  in  the  possession  of  the  party,  and  which 
with  due  diligence  might  have  been  produced, 
are  not  in  the  nature  of  evidence  subsequently 
discovered.    Dixon  v.  Graham^  6  Dow,  267. 

Where  a  plaintiff  had  been  nonsuited  on  the 
ground  of  the  nonpi'oduction  of  a  bill  of  exchange, 
the  court  granted  a  new  trial,  upon  an  affidavit 
stating  that  the  bill  had  been  out  of  the  jurisdic- 
tion of  the  court ;  had  been  sent  for  in  due  time, 
but  not  received  until  too  late  for  the  trial; 
and  that  it  was  then  in  the  plaintiff's  possession. 
Atkhis  V.  Owen,  4  N.  &  M.  123. 

After  a  full  trial  by  a  competent  jury,  if  no 
fresh  light  can  be  thrown  in,  a  new  trial  will  not 
be  granted.     Camden  v.  Vowley,  1  W.  Bl.  418. 

So,  if  there  appears  on  the  whole  evidence 
enough  to  sustain  the  verdict  found,  indepen- 
dently of  the  facts  brought  into  doubt,  the  court 
will  not  interfere  and  onler  a  new  trial,  although 
the  right  is  bound.  Hartwright  v.  Badhavh^ll 
Price,  383. 

But  if  the  question  has  never  been  fully  before 
the  jury,  a  new  trial  will  be  granted.  Rex  v. 
Maiden,  4  Burr.  2135. 

The  court  will  not  grant  a  new  trial  to  let  in 
evidence  negativing  the  consent  of  a  minor's 
parent  in  an  action  depending  on  the  validity  of 
a  marriage,  when  that  evidence  might  have  been 
produced  at  the  first  trial.  Doe  d.  James  v.  Price, 

1  M.  &  R.  683. 

A  new  trial  will  not  be  granted  because  the 
counsel  thought  it  prudent  to  omit  evidence 
which  they  had  in  their  briefs.     Spong  v.  Hogg, 

2  W.  Bl.  802. 

For  a  client  is  bound  by  the  conduct  of  his  ad- 
vocate ;  and  the  court  will  not  grant  a  new  trial 
on  the  ground  that  the  witnesses  were  not  exa- 
mined by  counsel  according  to  the  request  of  the 
attorney  engaged  in  the  cause.  Hall  v.  Stothard, 
2  Chit.  267. 

So,  if  the  leading  counsel  takes  one  line  of  case, 
contrary  to  the  opinion  of  his  junior  counsel,  the 
court  will  not  permit  the  junior  counsel  to  obtain 
a  new  trial,  upon  the  ground  that  he  was  prepared 
with  evidence  to  support  another  line  of  case, 
which  his  leader  repudiated.  Pickering  v.  Doic- 
ion,  4  Taunt.  779. 

The  absence  of  a  witness  is  no  ground  for  a 


new  trial :  application  ought  to  be  made  to  post- 
pone the  trial.  Edwards  v.  Dignam,  2  D.  P.  C.  642. 

If  a  witness  who  is  necessary  to  the  plaintiff's 
case  is  not  sent  for  in  time,  owing  to  the  fraudu- 
lent management  of  the  defendant's  attorney  in 
negotiating,  till  too  late  for  the  plaintiff  to  pro- 
cure his  presence  at  the  assizes,  the  plaintiff 
should  apply  to  the  judge  at  nisi  prius  to  put  off 
the  trial,  and  if  refused,  should  withdraw  the 
record ;  but  he  must  not  take  his  chance  of  suc- 
cess, for,  if  nonsuited,  the  court  will  not  grant  a 
new  trial.  Tnrquand  v.  Dawson,  1  C,  M.  &  R. 
709  ;  5  Tyr.  488. 

A  rule  for  a  new  trial  will  not  be  granted  on 
affidavits  alleging  that  a  material  witness  has 
been  prevented  from  attending  the  trial,  without 
shewing  grounds  for  a  belief  that  the  successful 
party  is  implicated  in  such  misconduct ;  and  it 
will  not  suffice  to  state  merely  a  belief  that  the 
witness  has  been  kept  away  at  his  instance. 
Marsh  v.  Monckton,  1  Tyr.  &  G.  34. 

The  court  granted  a  new  trial,  on  payment  of 
costs,  where  the  plaintiff  had  been  nonsuited,  in 
an  action  against  the  acceptor  of  a  bill  of  ex- 
change, by  reason  of  the  accidental  absence  of 
the  witnesses  subpoenaed  by  him  to  prove  the 
handwriting  of  the  defendant.  Skillito  v.  Theed, 
4  M.  &  P.  675  ;  6  Ring.  753. 

Where  a  new  trial  is  applied  for  on  the  ground 
of  absence  of  a  material  witness,  affidavits  must 
be  produced  to  the  court,  explaining  the  cause  of 
the  witness's  absence,  and  stating  in  distinct 
terms  that  there  is  a  good  defence  to  the  action 
on  the  merits.  Flooks  v.  Marriott,  7  L.  T.  363  ; 
11  W.  R.  121. 

d.  Discovery  of  Kew  Bvldence. 

A  new  trial  was  granted  on  affidavits  disclosing 
a  conspiracy  by  the  plaintiff  to  defraud  the  de- 
fendants, an  insurance  company,  by  setting  fire 
to  his  house,  which  they  had  endeavoured,  but 
had  not  had  sufficient  evidence,  to  prove  at  the 
trial,     llinrtell   v.  Beaumont,   8  Moore,  612; 

1  Bing.  339. 

But  refused  on  the  ground  that  the  grand 
jury  had  found  a  bill  against  the  plaintiff  for  th^ 
conspiracy.    lb. 

The  discovery  of  new  witnesses  to  impeach  the 
testimony  of  a  witness  examined  on  the  former 
trial  is  not  sufficient  ground  to  grant  a  new  trial. 
Dickejison  v.  Blake,  7  Bro.  P.  C.  177. 

Discovery  of  new  evidence  by  the  attorney  of 
an  executor  defendant  (then  absent  from  Eng- 
gland),  though  in  the  actual  custody  of  the  attor- 
ney himself,  yet  not  known  by  him  so  to  be,  is  a 
ground  for  a  new  trial.  Broadhead  v.  Marshall, 

2  W.  Bl.  955. 

A  new  trial  will  not  be  granted  on  the  ground 
of  the  discovery  of  fresh  evidence,  unless  the 
proposed  fresh  evidence  is  such  that  there  is  a 
reasonable  probability  that  if  brought  before  a 
jury,  a  diflterent  verdict  to  that  in  the  former 
trial  would  be  given.  Anderson  v.  Titnms,  30 
L.  T.  711. 

A  new  trial  will  not  be  granted  on  the  ground 
of  newly-discovered  evidence,  if  it  appears  that 
the  party  might  by  reasonable  diligence  have 
procured  the  evidence  for  the  former  trial. 
Caldwell  v.  Johnston,  G  Tr.  R.,  C.  L.  233. 

A  new  trial  of  an  ejectment  was  granted  when 
a  verdict  had  been  found  for  the  defendant,  where 
the  lessor  of  the  plaintiff  had,  since  the  trial,  dis- 
covered that  they  had  conclusive  evidence  of  a 
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material  fact  (the  marriage  of  their  ancestor), 
which  thej  failed  to  prove  at  the  trial,  in  con- 
sequence of  mistaking  the  christian  name  of  the 
person  to  whom  the  ancestor  had  been  married, 
and  where  it  was  expected  that  they  might  be 
obliged  to  enter,  to  avoid  a  fine  intended  to  be 
levi^  before  a  new  ejectment  could  be  brought; 
but  they  would  only  do  so  on  the  terms  of  pay- 
ment of  the  costs  of  the  former  trial.  Weak  d. 
Jiurge  v.  CaUatoayy  7  Price,  677. 


e,  Pexjury  of  Witnesses. 

A  new  trial  will  be  granted  where  the  wit- 
nesses, upon  whose  testimony  the  verdict  was 
obtained,  have  been  since  convicted  of  perjury. 
Benfield  v.  Petrie,  3  DongL  24. 

But  the  mere  fiading  an  indictment  for  perjury 
before  conviction  is  no  ground.  Schley  v.  May- 
hewj  4  Bing.  561. 

If  the  testimony  of  witnesses  on  which  a 
verdict  has  proceeded  is  founded  on  and  derives 
its  credit  from  particular  circumstances,  and 
those  circumstances  are  afterwards  clearly  falsi- 
fied by  affidavit,  the  court  will  grant  a  new 
trial    Lister  v.  Jfundell,  I  B.  &  P.  427. 

In  a  testamentary  suit  the  jury,  being  unable 
to  agree,  was  discharged  without  giving  a  verdict. 
The  question  in  dispute,  the  capacity  of  the  de- 
ceased, was  afterwards  referred  to  a  second  jury, 
who  found  in  the  affirmative  and  for  the  plaintiff. 
Application  was  made  for  a  new  trial  on  the 
ground  of  the  verdict  being  against  the  weight  of 
evidence,  but  it  was  refused.  Subsequently  the 
plaintiff  was  convicted  of  perjury  in  reference  to 
the  evidence  he  gave  in  the  suit : — Held,  that 
that  circumstance  was  not  in  itself  sufficient  to 
justify  the  court  in  allowing  a  new  trial  after  an 
application  with  that  object  had  been  rejected. 
Davlet  V.  Breoknell,  3  L.  R.,  P.  88  ;  42  L.  J..  P. 
39  ;  28  L.  T.  604. 

Where  the  evidence  is  positive,  although  evi- 
dently by  perjury,  the  court  will  not  in  the  first 
instance  grant  a  new  trial ;  but  leave  the  party  to 
his  remedy  by  indictment  for  perjury.  WJwatley 
V.  Edwards^  Itofft,  87. 

An  affidavit  by  the  defendant  that  the  plain- 
tiffs witnesses  had  been  guilty  of  perjury,  is  no 
ground  for  a  new  trial  in  an  action  for  an  assault 
Proctor  V.  Simmons,  9  Moore,  681. 

The  court  will  not  grant  a  new  trial,  on  the 
ground  that  a  principal  witness  has  been  indicted 
for  perjury.    Ifamjjshire  v.  Harris^  3  Jur.  980. 

A  new  trial  will  be  granted  if  subornation  of 
witnesses  has  been  discovered  since  the  former 
trial.    Fabrillins  v.  Cock,  3  Burr.  1771. 


f.  False  or  Mistaken  Testimony. 

The  court  will  not  generally  grant  a  new  trial 
on  the  ground  that  a  witness  became  agitated 
and  confused  during  the  examination,  and  gave 
his  evidence  contrary  to  truth,  from  the  effects  of 
a  sudden  paralytic  lAection.  Rlcliards  v.  Ham- 
MOful,  M'Clel.  179. 

Where  the  plaintiff's  attorney  swore  to  a  con- 
versation with  a  witness  for  the  defendant,  who 
had  denied  ever  speaking  to  him,  and,  u{)on  a 
verdict  being  found  for  the  plaintiff,  the  judge 
committed  the  witness  for  perjury;  the 
attorney  having  afterwards  stated  to  the  judge 
that  he  might  have  been  mistaken,  the  court 
grantei  a  new  trial,  and  directed  the  costs  of  the 


former  trial  to  be  paid  by  the  attorney.  JVv^- 
body  V.  Brain,  9  Price,  77. 

So,  the  court  granted  a  new  trial,  on  an  affidavit 
of  a  material  witness  that  he  had  made  a  mistake 
in  giving  his  testimony.  Ri^^hardsoH  v.  JEHskcr^ 
7  Moore,  546  ;  1  Bing.  145. 

A  misstatement  by  one  Of  the'  plaintiff's  wit- 
nesses, on  a  matter  foreign  to  the  question  at  issue 
between  the  parties,  is  no  ground  for  a  new  trial. 
Magnay  t.  Knight,  1  M.  &  G.  944. 

Where  a  plaintiff  was  nonsuited  because  an 
agreement  appeared  by  the  defendant's  evidence 
to  contain  more  than  the  proper  number  of  words 
for  the  stamp  it  bore,  but  it  afterwards  turned 
out  that  the  witness  called  at  the  trial  had  mis- 
counted the  number  of  words :  the  court  granted 
a  new  trial  on  affidavit  of  that  fact.  Dudley 
(^Lord)  V.  Bohim,  3  C.  &  P.  ?6. 

The  mere  contradiction  of  witnesses  is  not  alone 
a  sufficient  ground  for  a  new  trial ;  although  the 
judge  directed  the  jury  contrary  to  their  finding. 
Sprague  v.  Miohell,  2  Chit.  271. 

Nor  the  mere  affidavit  of  one  party  contradict- 
ing the  witnesses  on  the  other  side.  Peisr  v. 
Parkinson,  4  Taunt.  640. 

ff.  Bxamination  and  Rejection  of  Witnesses. 

An  objection  to  the  competency  of  witnesses 
discovered  after  a  trial,  is  not  a  sufficient  ground 
of  itself  for  granting  a  new  trial ;  but  it  may 
have  some  weight  with  the  court,  where  the  party 
applying  appeal's  to  have  merits.  Turner  v. 
Pearte,  1  T.  K.  717. 

It  is  no  ground  for  a  new  trial,  that  a  witness 
called  to  prove  a  certain  fact  was  rejected  on  a 
supposed  ground  of  incompetency,  where  another 
witness  who  was  called  establish^  the  same  fact, 
which  was  not  disputed  by  the  other  side ;  and 
the  defence  proceeded  upon  a  collateral  point, 
upon  which  the  verdict  turned.  Edwards  v. 
Ecans,  3  East,  451. 

The  court  refused  to  grant  a  rule  nisi  for  a  new 
trial,  where  a  person  (not  originally  intended  to 
be  examined),  who  was  in  court,  and  who  had 
been  there  during  the  trial,  was  called  to  give 
evidence,  and  was  not  allowed  to  be  examined  on 
that  ground.     Att.-Gen.  v.  Bul^it,  9  Price,  4. 

On  an  application  for  a  new  trial,  on  the  ground 
that  a  witness  who  described  himself  by  a  false 
name  at  the  trial,  and  was  sworn  on  the  New 
Testament  as  a  Christian,  was  at  that  time  a  Jew 
and  attended  the  synagogue : — Held,  that  the 
objection  was  too  late ;  and  that  the  oath,  as  taken, 
subjected  the  witness  te  the  consequences  of  per- 
jury, if  he  had  sworn  falsely.  Sells  v.  Jloare^  3 
B.  &  B.  232 ;  7  Moore,  36. 

The  improper  rejection  of  a  witness,  as  incom- 
petent, is  ground  for  a  new  trial,  since  the  14  & 
16  Vict.  c.  90.  Boyle  v.  Wiseman,  10  Ex.  647  ; 
24  L.  J.,  Ex.  100  ;  1  Jur.,  N.  S.  116. 

The  court  will  not  grant  a  new  trial  on  the 
ground  of  a  refusal  by  the  judge  te  allow  a  witness 
to  be  called  after  the  case  had  been  closed,  unless 
it  is  made  out  very  clearly  indeed  that  the  judge 
in  refusing  has  wrongfully  exercised  his  dOscre- 
tion.    Middli'ton  v.  Earned,  18  L.  J.,  Ex.  433. 

Where  an  attorney  gives  evidence  after  opening 
the  case  as  advocate,  a  new  trial  wUl  be  granted. 
Dunn  V.  Packwood,  1  B.  C.  Rep.  312 ;  11  Jnr. 
242  ;  S,  P.,  Stones  v.  Baron  or  Byron,  4  D.  &  L. 
393 ;  1  B.  C.  Rep.  248 ;  16  L,  J.,  Q.  B.  32;  11 
Jur.  44.  But  see  Cohhett  v.  Hudson,  1  £1.  &.  BL 
11  ;  22  L.  J.,  Q.  B.  11  ;  17  Jur.  488. 
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It  is  no  ground  for  a  new  trial,  that,  the  plain- 
tiff having  been  asked  while  under  cross-exami- 
nation whether  he  was  the  author  of  a  pamphlet 
which  contained  expressions  of  opinion  on  re- 
ligious subjects  altogether  at  variance  with  those 
generally  received  amongst  Christians,  and  having 
declined  to  answer  on  the  ground  that  his  answer 
in  the  affirmative  might  subject  him  to  a  criminal 
prosecution,  the  counsel  for  the  defendant  was 
permitted  for  a  considerable  time  (obvionsly  with 
a  view  to  prejudice  the  plaintiff  with  the  jury) 
to  read  various  passages  of  a  similar  tendency 
from  other  printed  documents,  each  time  repeat- 
ing the  inquiry  whether  the  plaintiff  was  the 
author,  or  whether  the  passage  read  expressed  his 
notions  on  the  subject,  the  jury  being  entitled  to 
have  before  them  all  the  facts  and  circumstances 
from  which  they  might  be  enabled  to  judge  of  the 
degree  of  credit  due  to  the  party  as  a  witness. 
Bradlaugh  v.  Edwards,  11  C.  B.,  N.  S.  377. 

li.  Improper  Admission  of  Brldenoe. 

The  court  will  not  permit  a  party  to  move  for 
a  new  trial  on  an  objection  to  the  applicability 
of  evidence,  unless  the  objection  was-  taken 
before  the  judge  commenced  his  summing  up. 
Ahhott  V.  Parsons,  7  Bing.  663  ;  5  M.  &  P.  621. 

The  court  will  not  grant  a  new  trial  on  the 
ground  that  evidence  has  been  admitted  which 
ought  to  have  been  rejected,  if,  exclusive  of  such 
evidence,  there  is  enough  to  warrant  the  finding 
of  the  jury.  Doe  d.  Teynhum  QLord)  v.  Tuler, 
6  Bing.  561  ;  4  M.  &  P.  377. 

Where  improper  evidence  is  received,  and  a 
verdict  given  for  the  party  adducing  it,  the  court 
will  grant  a  new  trial,  although  there  is  no  other 
evidence  on  the  same  point  in  favour  of  the  same 
party,  unless  they  see  clearly  that  the  improper 
evidence  could  not  have  weighed  with  the  jury, 
or  that  the  verdict,  if  given  the  other  way,  would 
have  been  set  aside  as  against  evidence.  Wright 
V.  Doe  d.  Tatham,  7  A.  &  B.  313  ;  S,  P.,  De  Rvizm 
v.  Farr,  4  A.  &  E.  63  ;  5  N.  &  M,  617 ;  1  H.  &  W. 
735. 

Where,  in  ejectment,  eyidence  was  received  in 
favour  of  the  plaintiff  which  was  inadmissible, 
but  all  objections  and  exceptions  were  reserved 
for  the  opinion  of  the  court,  by  the  consent  of 
both  parties : — Held,  that  the  defendant  was  not 
entitled  to  a  new  trial  without  payment  of  costs, 
on  the  ground  of  the  reception  of  this  evidence, 
if  the  legal  evidence  admitted  shewed  the  title  to 
be  in  the  lessors  of  the  plaintiff ;  as,  upon  such  a 
reservation,  the  court  is  called  upon  to  decide 
whether  the  lessors  of  the  plaintiff  are  entitled 
to  recover  or  not.  Doe  d,  Oilhert  v.  Ross,  7  M. 
&  W.  102. 

Where  an  objection  is  taken  to  the  admis- 
sibility of  evidence,  but  such  objection  is  not 
afterwards  pressed,  and  no  subsequent  applica- 
tion is  made  to  have  it  struck  out,  the  circum- 
stance of  its  having  gone  to  the  jury  is  no  ground 
for  a  new  trial,  even  though  it  should  appear  in 
the  result  to  have  been  on  particular  grounds  open 
to  objection.  I\!rrand  v.  Milligan,  15  L.  J.,  Q. 
B.  103  ;  10  Jur.  6. 

The  improper  reception  of  evidence,  when  the 
fact  is  fully  proved  aliunde,  is  no  ground  for  a 
new  trial.    Stindt  v.  Itoherts,  5  D.  &  L.  460. 

When  evidence,  legitimately  admitted  in  the 
course  of  a  cause,  raises  a  latent  ambiguity,  evi- 
dence to  explain  that  is  properly  admissible ;  but 
if  there  is,  in  truth,  no  latent  ambiguity,  and 


the  evidence  to  explain  is  consequently  inad- 
missible, still  the  improper  admission  of  such 
evidence  would  not  be  a  ground  for  a  new  trial, 
because  the  writing  would  then  be  for  the  court 
to  construe  without  regard  to  the  evidence.  Bmff 
V.  Conyheare,  13  C.  B.,  N.  S.  263  ;  9  Jur.,N.  S.  78, 

The  mere  fact  of  a  document  being  admitted, 
though  not  legal  evidence,  the  items  enumerated 
in  which  were  proved  by  other  evidence,  is  no 
ground  for  granting  a  new  trial.  Stindt  v. 
Roberts,  2  B.  C.  Rep.  212  ;  17  L.  J.,  Q.  B.  166  ; 
12  Jur.  618. 

In  an  action  for  false  imprisonment,  where  a 
verdict  with  2001.  'damages  was  given  for  one 
night*s  confinement  in  a  prison,  evidence  of  a 
trespass  by  the  defendant  on  the  goods  of  the 
plaintiff  arising  out  of  the  same  transaction, 
committed  on  the  following  day,  was  admitted, 
for  the  purpose  of  shewing  that  the  defendant 
was  actuated  by  malice : — Held,  to  be  no  ground 
for  granting  a  new  trial.  Edgell  v.  IVaneis,  1 
M.  &  G.  222. 

A  new  trial  will  not  be  granted  for  evidence 
prematurely  admitted,  but  which  becomes  admis- 
sible in  the  course  of  a  trial.  Faund  v.  Wallacs, 
35  L.  T.  361. 

In  an  action  against  the  defendant  for  non* 
payment  of  money  for  a  machine,  the  defence 
was  that  the  machine  was  faulty  in  its  construc- 
tion. In  opening  the  case  the  plaintiff's  counsel, 
in  order  to  shew  that  the  defence  was  not  bond 
fide,  proposed  to  read  in  evidence  a  letter  written 
by  W.,  the  defendant's  son,  who  had  the  man- 
agement of  the  machine,  and  alone  corresponded 
with  the  plaintiff.  Subsequently,  W.,  who  was 
in  court,  was  called  a^  a  witness  by  the  defen- 
dant, but  was  asked  no  question  ;  the  judge  then 
ruled  that  the  letter  was  receivable  in  evidence 
against  the  defendant.  A  verdict  was  found  for 
the  plaintiff,  and  the  defendant  having  applied 
for  a  new  trial : — Held,  that  whether  or  not  the 
evidence  was  admissible  in  the  first  instance, 
it  subsequently  became  so  by  W.  being  called 
as  a  witness,  and  the  fact  that  W.  was  not 
examined  by  the  party  calling  him,  nor  asked 
whether  he  had  acted  bon&  fide,  made  no  differ- 
ence,   lb. 

Under  Ord.  XXXIX.  r.  3,  the  court  may  re- 
fuse a  new  trial  on  the  ground  of  the  improper 
admission  of  evidence,  although  a  rule  nisi  has 
been  obtained  before  the  Judicature  Acts  came 
into  operation.  Earp  v.  Faulkner,  34  L.  T.  284  ; 
24  W.  E.  774. 

A  verdict  ought  not  to  be  disturbed  for  the 
reception  of  illegal  evidence  which  had  no  effect 
whatever  upon  the  result  of  the  trial.  ADCreesh 
V.  MoGeough,  7  Ir.  R.,  C.  L.  236. 

In  trespass  quare  clausum  fregit,  on  a  pica  of 
a  right  over  the  locus  in  quo,  a  witness  for  the 
plaintiff,  in  cross-examination,  spoke  of  the  exer- 
cise of  the  same  right  by  other  persons  besides 
the  defendant ;  on  his  re-examination  he  gave 
evidence  of  the  exercise  of  the  right  over  places 
other  than  the  locus  in  quo,  and  the  jury  found 
for  the  plaintiff : — Held,  that  the  improper  recep- 
tion of  this  evidence  was  no  ground  for  a  new 
trial  on  the  part  of  the  defendant ;  the  judge 
ought  to  have  been  requested  to  expunge  it  from 
his  notes  at  the  trial.  Mevyitt  v.  Tregonning,  3 
A.  &  E.  664  ;  1  H.  &  W.  432. 

Where  documents  are  put  as  the  defendant's 
evidence  in  the  course  of  the  plaintiff's  case, 
without  objection  on  the  part  of  the  plaintiff, 
they  are  to  be  taken  as  the  defendant's  evidence, 
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and  as  received  by  consent,  and  their  reception 
cannot  be  subsequently  made  a  ground  for  a  new 
trial ;  the  question  wnether  the  issue  raised  on 
the  record  called  for  any  evidence  on  the  par- 
ticular point,  being  quite  a  distinct  and  separate 
question.     Camphell  v.  Loader,  infra, 

i.  Ixaproper  Bajection  of  Evidence. 

Where  evidence  is  rejected  which  is  tendered 
for  one  purpose,  and  it  is  inadmissible  for  that 
purpose,  but  is  admissible  in  another  view  of  the 
case  not  alluded  to  at  the  trial,  the  court  will  not 
grant  a  new  trial  upon  an  improper  rejection  of 
evidence.  Bex  v.  Grants  3  N.  &  M.  106 ;  5  B.  & 
Ad.  1081. 

The  rejection  of  evidence,  which,  if  admitted, 
would  not  alter  the  case,  or  establish  any  fact 
not  already  proved  by  other  means,  is  not  a 
ground  for  a  new  trial.  Alexander  v.  Barker,  2 
Tyr.  140 ;  2  C.  &  J.  133. 

Where  evidence  has  been  improperly  rejected, 
the  court  will  grant  a  new  trial,  unless  with  the 
addition  of  the  rejected  evidence  a  verdict  given 
for  the  party  offering  it  would  be  clearly  and 
manifestly  against  the  weight  of  evidence. 
Crease  v.  Barrett,  1  C,  M.  &  R.  919  ;  5  Tyr.  458. 

When  evidence  tending  to  establish  a  point 
already  supported  by  more  direct  proof  is  impro- 
perly rejected,  the  court  will  not  grant  a  new 
trial  on  that  ground,  if  it  sees  that  the  case 
would  not  have  been  advanced  further  by  ad- 
mitting the  particular  piece  of  evidence.  Doe  d. 
Welsh  V.  Langfidd,  16  M.&  W.  497. 

A  new  trial  cannot  be  granted  on  the  ground 
that  documents  have  been  improperly  held  pro- 
tected from  production,  if  it  appears  that  they 
wci*c  irrelevant  to  the  issues,  or  not  admissible. 
Beatson  v.  Skene,  5  H.  &  N.  838  ;  29  L.  .J.,  Ex. 
430. 

If  a  document  is  offered  on  one  ground  which 
is  untenable,  and  is  rejected,  and  after  the  trial 
it  is  discovered  that  the  document  might  have 
been  offered  on  another  ground,  which  was  a 
good  one,  the  court  will  not  grant  a  new  trial ; 
at  all  eventSi,  not  unless  manifest  injustice  would 
ensue,  and  the  party  could  not  by  due  diligence 
have  offered  the  document  on  the  proper  ground 
at  the  trial.  Doe  d.  Kinglahe  v.  Beviss,  7  C.  B. 
456  ;  18  L.  J.,  C.  P.  128. 

To  entitle  a  party  to  a  new  trial  on  the  ground 
of  the  rejection  of  evidence,  it  must  appear  not 
merely  that  it  was  offered  and  not  received,  but 
that  the  judge  was  given  te  understand  that  its 
reception  was  pressed,  and  that  he  deliberately 
rejected  it.  Whitehome  v,  Hemmant,  27  L,  J., 
Ex.  295. 

The  court  refused  to  go"  into  the  question  of 
improper  rejection  of  a  document  on  the  gi'ound 
that  it  did  not  appear  by  the  judge's  notes  that 
the  document  hsA  formerly  been  tendered  in 
evidence.  Camphell  v.  Loader,  3  H.  &  C.  520  ; 
34  L.  J.,  Ex.  50  J  11  Jur.,  N.  S.  286 ;  11  L.  T.  608 ; 
13  W.  R.  348. 

Where  an  objection  is  taken  to  the  reception 
of  a  document  on  the  gp^ound  of  the  want  of  a 
stamp,  and  the  objection  is  allowed  by  the  judge 
and  the  evidence  rejected,  it  is  the  duty  of 
counsel  intending  to  rely  on  such  rejection  as  a 
ground  for  a  new  trial,  to  object  to  the  rejection 
of  the  document  after  the  judge's  decision  that 
it  requires  a  stamp,  and  formally  to  tender  the 
document  in  evidence,  and  to  require  a  note  to 
be  taken  of  the  tender  and  its  rejection  \  and 


failing  to  do  so,  the  rejection  cannot  afterwards 
be  made  available  as  a  ground  for  a  new  triaL 
lb, 

J.  ICiedlrection  and  Non-direotion  of  Jud^e. 

Mifdireetion.] — To  entitle  a  party  to  a  nevr 
trial  on  the  ground  of  misdirection,  it  must  be 
shewn  that  the  jury  has  been  thereby  induced  to 
form  a  wrong  conclusion.  Newcastle  QDuke')  v. 
Broxtowe,  1  N.  &  M.  598 ;  4  B.  &  Ad,  273. 

Where  a  new  trial  is  moved  for  on  the  ground 
of  a  misdirection  in  point  of  law,  if  the  court 
sees  that  justice  has  been  done  between  the 
parties,  they  will  not  set  aside  the  verdict,  nor 
enter  into  a  discussion  of  the  question  of  lavv. 
Edmonson  v.  MacJiell,  2  T.  R.  4. 

It  is  not  a  misdirection,  if  the  judge  refers  the 
jury  to  their  own  knowledge  of  any  particular 
facts,  which  have  been  proved  as  matter  of  illus- 
tration only,  and  not  as  matter  of  evidence.  i2«?^ 
V.  StUton,  4  M.  &  S.  532. 

A  direction,  partially  incorrect,  is  not  a  ground 
for  a  new  trial,  where  the  verdict  is  consistent 
with  the  justice  of  the  case.  Wickes  v.  Clutter- 
buck,  2  Bing.  483  ;  10  Moore,  63. 

If  the  plaintiff's  counsel  acquiesces  in  the 
judge's  ruling,  whereby  the  defendant  takes  a 
verdict  without  going  into  his  case,  the  plaintiff 
will  not  be  afterwards  permitted  to  move  for  a 
new  trial  on  the  ground  of  a  misdirection.  RoMn- 
son  V.  Cook,  6  Taunt.  336. 

It  is  no  gi'ound  for  a  new  trial  for  misdirection, 
that  the  judge  expresses  a  strong  opinion  upon 
the  facts  either  way ;  the  whole  being  left  to 
the  discretion  of  the  jury,  where  the  question  is 
one  peculiarly  for  their  consideration.  Belcher 
V.  PrUtk,  4  M.  &  Scott,  295 ;  10  Bing.  408  ; 
5.  P.,  Foster  v.  Steele,  5  Scott,  28. 

The  judge  directed  the  jury,  if  they  came  to  a 
certain  conclusion,  to  give  their  verdict  for  the 
plaintiff ;  but  if  they  came  to  either  of  two  other 
conclusions,  which  he  pointed  out,  to  find  for 
the  defendant,  and  state  on  which  ground  their 
judgment  was  formed.  The  plaintiff  then  chose 
to  l^  nonsuited : — Held,  that  he  was  not  entitled 
to  a  new  trial  on  account  of  misdirection,  if 
either  of  the  two  latter  points  was  rightly  put  to 
the  jury.  Vaclier  v.  Cocks,  1  B.  &  Ad.  145  ;  M. 
&  M.  353. 

In  trespass  quare  clausum  f regit,  there  was  a 
plea  claiming  a  right  by  custom,  and  another  by 
prescription,  and  several  others  by  non-existing 
grants  ;  the  judge  called  the  attention  of  the  jury 
to  the  nature  of  the  mode  of  claim,  and  told 
them  that,  in  order  to  support  the  prescription, 
exclusive  enjoyment  was  necessary : — Held,  that 
it  was  no  misdirection,  as  the  expression  *^  ex- 
clusive "  was  used  to  point  their  attention  to  the 
different  nature  of  the  claim  by  custom  as  a 
public  right,  and  by  prescription  as  a  private 
right.    Blewitt  v.  Tregonning,  3  A.  &  E.  554 ; 

1  H.  &  W.  432. 

If  a  judge,  on  leaving  to  the  jury  a  question 
partly  depending  upon  the  construction  of  an  act 
of  parliament,  does  not  give  the  jury  an  explana- 
tion of  the  meaning  of  the  act  sufficiently  com- 
prehensive to  enable  them  to  decide  the  parti- 
cular issue,  it  is  a  misdirection.  Elliott-  v.  South 
Devon  Railway  Company,  17  L.  J.,  Ex.  262 ; 

2  Ex.  725. 

It  is  no  misdirection  if  the  judge  states  in 
strong  terms  the  impression  which  the  evidence 
has  made  upon  his  mind,  unless  it  is  clearly 
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shewn,  that  the  impression  was  not  warranted 
by  such  evidence.  Davidson  v.  Stanley,  3  Soott, 
N.  R.  49  ;  2  M.  &  G.  721. 

Where  the  plaintiff's  case  was  clearly  sup- 
ported by  a  qoalified  admission  made  by  the 
defendant :  —  Held,  no  misdirection,  that  the 
judge  did  not  distinctly  tell  the  jury  that  the 
whole  admission  most  be  taken  together.  Becit' 
ham  V.  Osborne,  6  M.  &  Q.  771i;  7  Scott,  N.  R.  620. 

The  court  will  not  grant  a  defendant  a  new 
trial  where  there  has  been  a  misdirection  with 
xespect  to  one  item  only  of  the  plaintiffs  demand, 
and  the  plaintiff  consents  to  reduce  the  damages 
by  the  whole  sum  in  respect  of  which  the  mis- 
direction took  place.  Moore  v.  Tuckwell,  I  C.  B. 
607  ;  15  L.  J.,  C.  P.  153. 

Where  a  judge  mistakes  the  law  upon  a  colla- 
teral point,  upon  which  a  bill  of  exceptions 
would  not  lie,  a  new  trial  will  not  be  granted  as 
of  right,  but  the  court  will  exercise  its  discretion 
according  to  its  opinion  of  the  result  being  in 
accordance  with  the  justice  of  the  case.  Black 
▼.  Jones,  6  Ex.  213  ;  20  L.  J.,  Ex.  152. 

A  mistaken  ruling  as  to  a  matter  collateral  to 
the  issue,  not  being  ground  for  a  bill  of  excep- 
tions, will  never  be  made  ground  for  a  new  trial, 
unless  the  court  can  see  that  injustice  has  been 
occasioned  by  the  mistake.  Uenman  v.  Lester, 
12  0.  B.,  N.  S.  776  ;  9  Jur.,  N.  S.  601. 

It  is  no  ground  for  a  new  trial  that  the  judge 
leaves  to  the  jury  as  a  question  of  fact  that 
which  he  should  himself  have  decided  as  a 
matter  of  law,  unless  the  objection  is  presented 
to  the  notice  of  the  judge.  Doe  d.  Strickland 
V.  Strickland,  8  C.  B.  724. 

A  wrong  observation  by  a  judge  on  a  matter 
of  fact,  which  is  left  as  a  question  of  fact  for  the 
jury,  is  no  ground  for  a  new  trial.  Taylor  v. 
As?Uon,  11  M.  &  W.  401  ;  12  L.  J.,  Ex.  363. 

It  is  no  ground  for  setting  aside  a  verdict  that 
the  judge  in  summing  up  has  commented,  how- 
ever strongly,  on  the  arguments  made  use  of  by 
the  counsel  for  the  unsuccessful  party  in  his  ad- 
dress to  the  jury.  Darby  v.  Ouseleif,  1  H.  &  N. 
1 ;  25  L.  J.,  Ex.  227  ;  2  Jur.,  N.  S.  497. 

On  the  trial  of  an  action  for  slander,  before 
the  plaintiff^s  counsel  stated  his  case,  the  judge, 
in  the  hearing  of  the  jury,  suggested  to  the 
parties  that  it  would  be  better  to  withdraw  a 
juror.  This  was  declined,  and  the  jury  found  a 
Terdict  for  the  defendant:  —  Held,  that  this 
observation  of  the  judge  was  not  calculated 
improperly  to  sway  the  jury  to  give  their  verdict 
for  either  of  the  parties.  Lloyd  v.  Jones,  6  B. 
&  S.  475. 

The  circumstance  of  the  judge  having  left  an 
immaterial  question  to  the  jury,  with  a  direction 
that,  if  they  find  it  one  way,  they  must  return  a 
verdict  for  the  defendant,  does  not  entitle  the 
plaintiff  to  a  new  trial,  if  upon  all  the  other  un- 
disputed facts  of  the  case  the  defendant  is  clearly 
entitled  to  the  verdict.  Clarke  v.  Allen,  16  C. 
B.  227  ;  24  L.  J.,  0.  P.  162  ;  1  Jur.,  N.  S.  710. 

Upon  a  difference  of  opinion,  it  is  no  misdirec- 
tion to  tell  the  jury  that  they  ought  to  yield  to 
•conviction  and  to  conversion  by  their  fellows. 
Mverett  v.  Yimells,  1  N.  &  M.  630 ;  4  B.  &.  Ad. 
681. 

It  is  for  a  party  shewing  cause  against  a  rule 
for  a  new  trial  on  the  ground  of  misdirecton  to 
shew  that  the  alleged  misdirection  did  not 
cause  a  miscarriage  of  justice ;  and  he  must 
«hew  it  by  authentic  evidence.  Anthony  t. 
Malstead,  37  L.  T.  433. 


The  refusal  by  a  judge  to  direct  a  jury  to  find 
for  the  plaintiff  or  for  a  defendant  does  not  con- 
stitute misdirection.  The  evidence  on  which  his 
refusal  was  founded,  and  the  reasons  for  im- 
peaching it  must  be  stated  to  him  at  the  time. 
Greeihe  v.  Bateman,  5  L.  R.,  H.  L.  591. 

In  an  interpleader  issue  B.  claimed  iron  as  his 
property.  The  iron  had  been  seized  under  a 
fi.  fa.  issued  at  the  suit  of  F.,  a  judgment  creditor 
of  a  railway  company,  in  whose  possession  the 
iron  was  when  the  seizure  took  place.  The  evi- 
dence shewed  that  the  company  had  obtained 
ression  of  the  iron  through  the  act  of  G.  and 
These  persons  had  purchased  it  from  B.,  and 
had  given  bills  for  it,  which  were  in  danger  of 
not  being  honoured.  In  that  state  of  circum- 
stances they  represented  to  B.  that  if  he  would 
allow  them  to  have  possession  of  it,  and  to  hand 
it  over  to  the  company,  that  company  would 
become  in  a  position  to  exercise  its  borrowing 
powers  under  its  act,  and  G.  and  K.'s  bills  could 
then  be  honoured.  B.  said  that  he  would  consent, 
provided  that  his  rights  were  not  impaired.  B.'s 
agent  accordingly  delivered  the  iron  to  G.  and 
K.,  who  then  put  it  into  the  possession  of  the 
railway  company,  after  which  it  was  taken  in 
execution  under  the  fi.  fa.  At  the  trial  of  the 
interpleader  issue  the  defendant's  counsel  con- 
tended that  by  the  transfer  of  the  iron  with  the 
bills  of  lading  the  property  had  completely 
passed  to  the  railway  company,  and  on  that 
ground  called  on  the  judge  to  direct  a  verdict 
for  the  company.  The  judge  refused,  and  the 
jury  found  a  verdict  for  B.  This  verdict  was 
sustained  in  the  Queen's  Bench  on  motion  for  a 
new  trial ;  and  the  Exchequer  Chamber  affirmed 
that  decision.  On  appeal  it  was  contended  that 
B.'s  permission  to  allow  the  iron  to  be  put  into 
the  possession  of  the  railway  company  was  an 
illegal  contrivance  to  evade  the  provisions  of  the 
company's  act,  and  thus  enable  a  cheat  to  be 
practised  upon  the  persons  from  whom  the  com- 
pany proposed  to  borrow  money,  and  being  so, 
deprived  B.  of  the  right  to  assert  his  title  to  the 
iron  which  he  had,  for  such  fraudulent  purpose, 
allowed  to  be  transferred  to  the  company,  and 
that  the  judge  had  been  guilty  of  a  misdirection 
in  not  directing  on  this  ground  a  verdict  for  the 
defendant : — Held,  that  this  objection  which  had 
not  been  raised  at  the  trial  could  not  now  be  re- 
ceived ;  that  such  objection  ought  to  have  been 
presented  and  substantiated  by  evidence  at  the 
trial ;  that  on  it  the  judge  should  have  been 
called  on  to  give  his  direction  to  the  jury  ;  and 
that  as  nothing  of  this  sort  had  been  done  there 
was  no  misdirection.    lb. 

Quaere,  whether  the  word  misdirection  in 
Ord.  XXXIX.  applies  to  a  nonsuit.  Hall  v. 
Jupe,  49  L.  J.,  C.  P.  721 ;  43  L.  T.  411. 

Hon-Direction.]  —  Non-direction  is  only  a 
ground  for  granting  a  new  trial  where  the  verdict 
is  against  the  weight  of  evidence.  Ford  v.  Laeei/, 
30  L.  J.,^  Ex.  352  ;  7  Jur.,  N.  S.  684  ;  S.  P., 
Great  Western  Railway  Comvany  of  Canada  v. 
Braid,  1  Moore,  P.  C.  C,  N.  S.  101 ;  9  Jur.,  N.  S. 
339  ;  8  L.  T.  31 ;  11  W.  R.  444. 

When  counsel  for  the  defendant  advisedly  ab- 
stained from  submitting  to  the  jury  a  question 
of  fact  which  was  open  upon  the  pleadings,  and 
which,  if  answered  in  his  favour,  would  have 
entitled  him  to  the  verdict,  and  the  judge  also 
abstained  from  noticing  it  in  his  summing  up, 
the  court  refused  to  grant  the  defendant  a  new 
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trial  as  for  a  misdirection.  Martin  v.  Great 
Northern  Railtoay  Company,  16  C.  B.  179 ;  24 
L.  J..  C.  P.  209  ;  1  Jur.,  N.  S.  613. 

Thie  defendant's  counsel  rested  the  defence  ex- 
clusively on  one  issue,  and  after  verdict  on  that, 
objected  that  the  judge  had  omitted  to  notice  a 
point  of  law  not  arising  on  that  issue  but  on 
another  : — Held,  that  he  had  precluded  himself 
from  the  objection  and  could  not  afterwards 
treat  the  judge's  omission  as  a  misdirection. 
Horlor  v.  Carpenter,  27  L.  J.,  C.  P.  1. 

When  counsel  at  a  trial  does  not  ask  that 
a  point  should  be  submitted  to  the  jury, 
but  gets  leave  to  move  reserved,  he  cannot 
afterwards  ask  for  a  new  trial  on  the  ground 
that  that  point  was  not  submitted  to  the  jury. 
Morgan  v.  Couchman,  14  0.  B.  100 ;  23  L.  J., 
C.  P.  36. 

It  is  no  ground  for  a  new  trial  that  the  judge, 
in  his  summing  up,  omits  specially  to  leave  to 
the  jury  a  point  made  in  the  course  of  the  trial, 
if  the  whole  case  was  substantially  left  to  them. 
Robinson' T.  Oleadow,  2  Scott,  250;  2  Bing. 
N.  C.  166  ;  1  Hodges,  245. 

k.  Direotion  as  to  Damafires. 

If  upon  the  judge  directing  the  jury  to  give 
nominal  damages,  the  plaintiff  elects  to  be  non- 
suited, he  will  not  be  permitted  to  have  a  new 
trial,  upon  the  g^und  of  a  misdirection  iu  that 
point.    Butler  v.  Dorant,  3  Taunt.  229. 

Where  a  jury  had  not  acted  according  to  a 
misdirection,  but  had  given  damages,  the  court 
would  not  grant  a  new  trial,  on  the  ground  of 
the  misdirection.  Tmgg  v.  Potts,  1  C,  M.  &  R. 
89. 

If  the  judge  does  not  inform  the  jury  what  is 
the  proper  measure  of  damages  on  an  issue  on 
which  it  is  admitted  that  the  plaintiff  is  entitled 
to  a  verdict  and  to  damages,  the  court  will  direct 
a  new  trial,  although  the  point  was  not  taken  by 
the  plaintiff's  counsel.  Knight  v.  Egertoti,  7 
Ex.  407. 

Where  there  is  an  established  rule  by  which 
the  jury  should  be  governed  in  the  measure  of 
damages,  it  is  the  duty  of  the  judge  to  bring  it 
to  their  notice,  and  direct  them  in  accordance 
with  it ;  and  his  omitting  to  do  so  is  ground  for 
a  new  trial.  Hadley  v.  Baxendale,  9  Ex.  341  ; 
2  C.  L.  R.  617  ;  23  L.  J.,  Ex.  179 ;  18  Jur. 
358. 

In  an  action  for  breaking  and  entering  the 
plaintiff's  close,  the  plaintiff  relied  upon  the  bare 
possession,  though  it  appeared  that  he  had  ori- 
ginally become  possess^  as  tenant  to  W.  under  a 
written  agreement.  The  defendant  proved  that 
five  days  after  the  commencement  of  the  trespass 
he  obtained  a  lease  of  the  close  from  W.,  which 
he  produced. .  The  judge  told  the  jury  that  in 
the  absence  of  proof  of  the  quantum  of  the 
plaintiff's  interest  in  the  premises  he  was  only 
entitled  to  nominal  damages : — Held,  no  mis- 
direction.   Twym^n  v.  Knnwles,  13  C.  B.  222. 

Where  the  judge,  in  the  presence  of  the 
counsel,  directs  a  verdict  for  the  defendant, 
but  at  the  same  time  tells  the  jury  to  assess 
damages  for  the  plaintiff  contingently,  and  the 
counsel  do  not  oDJect,  it  is  not  competent  to 
the  plaintiff  afterwards  to  move  for  a  new  trial 
on  the  ground  of  a  misdirection ;  he  can  only 
move  to  enter  a  verdict  for  the  damages  so 
contine:ently  assessed.  Booth  v.  Clive,  10  C.  B. 
827  ;  S.  P.,  Morris  v.  Murray,  13  M.  &  W.  52. 


1.  Bulinff  as  to  Bierlit  to  Beffizu 

When  injury  has  resulted  from  an  erroneous 
decision  of  a  judge,  relative  to  the  order  of 
beginning,  the  court  will  in  its  discretion  grant 
a  new  trial.  Oeach  v.  Ingall,  14  M.  &  W,  95  ; 
16  L.  J.,  Ex,  37  ;  9  Jur.  691. 

An  incorrect  ruling  as  to  the  proper  party  to 
begin  is  no  ground  for  a  new  trial,  unless  it  alao 
appears  that  substantial  injustice  or  manifiest 
injury  has  resulted  from  it.  Bradford  v.  J^rer^ 
man,  5  Ex.  734  ;  20  L.  J.,  Ex.  36  ;  14  Jur.  987  ; 
Hickman  v.  Femie,  3  M.  ik  W.  505 ;  Bdward*  v. 
Matthctvs,  4  D.  &  L.  721  ;  16  L.  J.,  Ex.  291  ; 
Doe  d.  Bather  v.  Brayns,  5  C.  B.  655  ;  17  L.  J., 
C.  P.  127  ;  Booths,  Millns,  4  D.  &  L.  52 ;  16  M.  & 
W.  669  ;  15  L.  J.,  Ex.  364. 

xn.  Bullnff  as  to  Stamps  on  Doomaents* 

By  Rules  of  Supreme  Court,  1883,  Oni. 
XXXIX.  r.  8,  a  fiew  trial  shall  not  he  granted 
by  reason  of  the  ruling  of  any  judge  that  the 
stamp  upon  any  document  is  rn^cicnt,  or  that 
the  document  does  not  require  a  stamp. 

This  proYision  does  not  apply  where,  on  ao 
objection  being  taken  to  the  sufficiency  of  the 
stamp  on  a  document,  the  judge,  with  consent 
of  the  parties,  abstains  from  expressing  an 
opinion  on  the  point,  and  reserves  it  for  decision 
in  banco.    JSames  v.  Smith,  1  Jur.,  N.  S.  1025. 

A  judge  holding  a  document  admissible  which 
has  been  objected  to  for  insufficiency  of  stamps 
ought  not  to  reserve  the  question  of  sufficiency 
for  the  court.  Siordet  v.  Kuczinski,  17  C.  B. 
261 ;  25  L.  J.,  C.  P.  2. 

n.  Vexdiot  affsinst  Evidence. 

Though  the  verdict  is  against  evidence  and 
the  strict  rule  of  law,  yet  a  new  trial  will  not 
be  granted  merely  to  gratify  litigious  passions. 
Farewell  v.  Chaffey,  1  Burr.  54. 

Nor  where  the  jury  has  found  for  the  defen* 
dant  against  evidence,  if  the  plaintiff  appeals 
to  have  received  no  real  injury.  Burton  r. 
Thompson,  2  Burr.  664  ;  2  Ld.  Ken.  375. 

Where  the  jury  finds  a  verdict  in  opposition 
to  the  evidence  of  a  witness,  and  the  credibility 
of  the  witness  is  left  to  the  jury,  the  court  wiU 
not  grant  a  new  trial,  though  there  was  nothing- 
to  impeach  the  credit  of  the  witness.  Lacey  t. 
Forrester,  3  D.  P.  C.  668. 

In  trespass  for  shooting  a  dog,  the  only  witness 
called  to  prove  the  value  stated  it  to  be  21, 10«., 
and  that  was  not  contradicted  ;  yet  the  jury 
found  a  veidict  for  20s,  The  court  refused  to 
interfere  either  by  increasing  the  damages  or  by 
granting  a  new  trial.  Cann  v.  Facey,  5  K.  &  iL 
405  ;  1  H.  &  W.  482. 

A  new  trial  will  be  ordered  after  a  verdict  for 
the  defendant,  if  the  jury  find  a  verdict  against 
all  the  evidence  in  a  cause  on  a  misapprehension 
of  the  law,  whether  arising  from  their  own 
mistake,  or  the  misdirection  of  a  judge.  Gregory 
V.  Tuffs,  1  C,  M.  &  B.  300 ;  2  D.  P.  C.  711  ; 
4  Tyr.  820. 

The  court  vrill  not  grant  a  rule  for  a  new  trial 
on  the  ground  that  the  verdict  was  contraiy  to 
evidence,  when  they  can  see  that  substantial 
justice  has  already  been  done,  and  that  the 
veidict  would  be  the  same  way  if  a  new  trial 
were  granted.  Boulton  v.  Pritchard,  1  B.  C. 
Rep.  173  ;  4  D.  &  L.  117  ;  11  Jur.  64. 
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Where,  from  the  teatimony  before  the  court 
upon  the  report,  it  does  not  clearly  appear  that 
the  finding  of  the  jury  was  against  the  weight 
of  the  evidence,  or  that  it  is  necessary  to  the 
jostice  of  the  case  that  there  should  be  a  new 
trial,  or  that  the  result  would  or  ought  to  be 
dijSerent,  the  court  will  not  disturb  a  verdict. 
Deacle  v,  Hancock,  13  Price,  226  ;  M*Clel.  85. 

Where  the  jury  has  found  a  verdict  for  the 
plaintiff  on  a  presumption  contrary  to  evidence, 
the  court  will  not  grant  a  new  trial,  if  the 
plaintiff  is  entitled  to  recover  in  conscience  and 
equity.  Wilkirhson  v.  Payne,  4  T.  R,  468  ;  S,  P,, 
Cox  V.  Kitchen,  1  B.  &  P.  338. 

Where  a  judge  left,  as  a  question  for  the  jury, 
a  point  which  upon  the  evidence  could  only  be 
determined  one  way,  and  the  jury  found  a  ver- 
dict against  the  evidence,  the  court  refused  to 
grant  a  new  trial,  otherwise  than  on  payment  of 
costs.    Doe  d.  Smith  v.  Pike,  1  N.  &  M.  386  ;  3 

B.  &  Ad.  738. 

Where  the  jury  has  incorrectly,  and  contrary 
to  the  judge*s  direction,  found  for  the  defendant, 
the  court  will  not  grant  a  new  trial,  to  enable 
the  plaintiff  to  recover  nominal  damages  only. 
Harris  v.  Jones,  1  M.  &  Rob.  173. 

The  ordinary  reasoning  according  to  which 
the  verdict  of  a  jury  on  a  question  of  fact  ought 
not  to  be  disturbed,  unless  the  preponderance  of 
the  evidence  against  the  verdict  be  strong  and 
clear,  does  not  apply  to  cases  in  which  the 
verdict  depends  upon  a  question  of  science  which 
is  not  fully  solved,  but  is  still  within  the  region 
of  bon&  fide  controversy.  Metropolitan  District 
Asylum  (Managers)  v.  Bill,  47  L.  T.  29 ;  47  J.  P. 
148— H.  L.  (E.). 

Where  trespass  is  brought  which  involves  a 
question  of  right  to  land,  and  evidence  of  acts 
of  ownership  is  given  on  both  sides,  and  a  verdict 
is  found  contrary  to  the  direction  of  the  judge, 
in  which  he  stated  that  he  considered  the  evi- 
dence on  one  side  to  preponderate,  the  court 
will  grant  a  new  trial.  Cooke  v.  Green,  11 
Price,  736. 

Where  the  judge  recommends  a  verdict  for 
the  plaintiff  with  nominal  damages,  but  the 
jury  gives  substantial  damages,  such  verdict 
cannot  be  treated  as  perverse.  Chillers  v. 
Oreates,  5  M.  &  G.  578  ;  6  Scott,  N.  R.  539. 

The  question  whether  a  new  trial  should  be 
granted,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  must  depend 
upon  whether  the  verdict  was  such  as  reason- 
able men  ought  to  have  given,  and  not  upon 
whether  the  learned  judge  who  tried  the  action 
was  dissatisfied  or  not  with  the  verdict.  Solomon 
▼.  Bitton,  8  Q.  B.  D.  176— C.  A. 

A  verdict  certified  by  the  judge  to  be  entirely 
to  his  satisfaction  is  never  suffered  to  be  im- 
peached as  contrary  to  evidence,  by  affidavits  j 
and  though  the  jury  state  the  particular  evi- 
dence on  which  they  find  the  fact,  yet  this  is 
only  surplusage,  and  will  not  vitiate  the  ver- 
dict.   Plunket  V.  Kingsland  (Lord),  7  Bro,  P. 

C.  404. 

A  new  trial  was  refused,  though  the  chief 
justice  reported  that  the  strength  of  evidence 
was  against  the  verdict.  Swaifi  v.  Sail,  3  Wils. 
45. 

Where  there  was  evidence  on  both  sides,  a 
new  trial  was  refused,  although  the  verdict  was 
against  the  opinion  of  the  judge  who  tried  the 
cause.    Anon,,  1  Wils.  22. 

The  rule  that,  in  determining  whether  a  vcr- 
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diet  ought  to  be  set  aside  as  against  evidence 
the  court  will  be  guided  by  the  opinion  of  the 
judge  by  whom  the  cause  was  tried,  must  be 
understood  of  those  cases  where  there  is  a  con- 
flict of  testimony,  and  does  not  apply  where  the 
judge  only  expresses  his  opinion  as  to  the  value 
of  evidence  given  on  what  may  be  called  a 
special  verdict.  Allaway  v.  Bennett,  6  Jur.,  N. 
S.  347. 

Granting  a  new  trial  on  the  ground  of  the 
verdict  being  against  evidence,  applies  to  inter- 
pleader issues.  Janes  v.  Whitbread,  2  L.,  M.  k  P. 
407  ;  11  C.  B.  406  ;  19  L.  J.,  C.  P.  130  ;  15  Jur. 
612. 

A  new  trial  was  granted  where  the  jury  had 
drawn  a  wix^ng  conclusion  on  facts  admitted  on 
both  sides.  Bright  v.  Eyno7i,  1  Burr.  390  ;  2  Ld. 
Ken.  53. 

Where,  upon  shewing  cause  against  a  rule  for 
a  nonsuit  or  a  new  trial,  it  appears  that  the  ver- 
dict has  been  entered  for  an  amount  not  war- 
ranted by  the  evidence,  the  court  will  make  the 
rule  absolute,  unless  the  parties  consent  that  the 
damages  shall  be  reduced.  Leeson  v.  Smith,  H^, 
&  M.  304. 

o.  Verdict  of  I«arflrer  Sum  than  Claimed. 

Where  the  jury  found  generally  that  the  de- 
fendant had  paid  the  plaintiff  a  larger  sum  of 
money  than  was  claimed  in  the  declaration,  but 
found  a  verdict  for  the  plaintiff,  the  court  re- 
fused a  rule  to  set  aside  this  verdict,  and  to  enter 
a  verdict  for  the  defendant.    Freema^i  v.  Grafts, 

1  H.&H.  188;  4M.  &W.  4. 

Where,  by  mistake,  the  damages  had  been  laid 
at  10/.  and  the  jury  at  the  trial  had  found  for  the 
plaintiff  damages  1502.,  the  court  granted  a  qcw 
trial  on  payment  of  costs,  with  liberty  to  the 
plaintiff  to  amend.  Tehhs  v.  Barron,  5  Scott,  N. 
B.  837. 

p.  In  cases  of  Nonsuit. 

Where  a  plaintiff  had  been  nonsuited  upon  the 
opening  speech  of  his  counsel,  and  it  was  after- 
wards shewn  by  affidavit  that  his  witnesses  could 
have  proved  a  good  cause  of  action,  not  stated  in 
the  opening  speech,  the  court  granted  a  new  trial 
upon  payment  of  costs.  Edger  v.  Knapp,  5  M.  & 
G.  753  ;  6  Scott,  N.  R.  707  ;  1  D.  &.  L.  73  ;  7  Jur. 
583. 

Where  a  defendant  applies  to  the  judge  for  a 
nonsuit  on  the  ground  that  the  contract  declared 
on  is  not  proved,  and  he  declines  to  nonsuit,  but 
reserves  the  point,  and  the  jury  finds  for  the  de- 
fendant, it  is  competent  to  him  to  set  up  the  ob- 
jection taken  at  the  trial,  in  answer  to  a  rule  for 
a  new  trial  obtained  by  the  plaintiff,  on  the  ground 
that  the  verdict  is  against  evidence.  Mximniery  v. 
Paul,  1  C.  B.  316. 

A  plaintiff  who  chooses  to  be  nonsuited  in  order 
to  avoid  an  impending  verdict  for  the  defendant, 
cannot  have  a  new  trial  on  the  ground  that  there 
was  evidence  to  go  to  the  jury.    Austin  v.  Evans, 

2  M.  &  G.  430. 

In  an  action  by  an  allottee  in  a  projected  rail- 
way, upon  the  failure  of  the  scheme,  for  the  re- 
covery of  his  deposit,  where  he  had  executed  the 
subscribers'  deed,  there  being  no  evidence  that 
such  execution  was  obtained  by  fraud,  the  defen- 
dant, under  the  direction  of  the  judge,  obtained 
a  verdict :— Held,  that  as  the  plaintiff  should 
have    been  nonsuited,  a  rule  for  a   new  trial 
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onght  not  to  be  granted,  although  some  observa- 
tions made  by  the  judge  to  the  jury,  as  to  what 
would  constitute  fraud,  might  not  be  legally  cor- 
rect, but  in  such  a  case  the  court  will  grant  a 
rule  to  enter  a  nonsuit,  Atliinson  v.  Pocock,  1 
Ex.  796. 

Qusere,  whether  the  word  misdirection  in  Ord. 
XXXIX.  applies  to  a  nonsuit.  Hall  v.  Jnpe,  49 
L.  J.,  C.  P.  721  ;  43  L.  T.  411. 

Q.  Mistake  and  Ixnpropriety  In  giving 

Verdlot. 

Xistake.] — ^Where  the  judge,  in  summing  up 
in  favour  oi  one  of  the  parties,  is  stopped  by  the 
jury  declaring  themselves  satisfied,  and  finding 
immediately  for  the  other  party,  it  is  a  good 
ground  for  a  new  trial.  Oaimford  v.  Blachford, 
(J  Price,  36 ;  7  Price,  544. 

Form  of.] — ^A  new  trial  will  not  be  granted  after 
a  verdict  agreeable  to  justice,  although  irregular 
in  form.  Aylett  v.  Lowe,  2  W.  Bl.  1221  j  S,  P., 
Hollovoay  v.  Hewitt ,  Lofft,  232  ;  Anon,,  Lofft, 
621. 

It  is  the  privilege  of  a  jury  to  decline  finding 
any  other  than  a  general  verdict ;  and  therefore 
if  the  judge  explains  to  them,  and  they  clearly 
understand,  that  in  the  absence  of  a  particular 
fact,  the  plaintiff's  right  to  recover  will  depend 
upon  a  doubtful  legal  question,  and  the  judge 
requests  them  to  find  that  fact,  if  satisfied  of  its 
existence,  but  they  nevertheless  give  a  verdict 
for  the  plaintiff  generally,  and  on  being  pressed 
refuse  to  find  the  particular  fact,  the  court 
will  not  set  aside  the  verdict.  Devizes  (^Mayor) 
V.  Clark,  3  A.  &  B.  506. 

Where  there  were  three  several  issues  in  a 
cause  left  by  the  judge  to  the  jury,  who,  having 
retired  to  consider  their  verdict,  the  judge,  with 
the  consent  of  both  parties,  left  the  court, 
directing  the  associate  to  take  the  verdict  upon 
each  issue  separately,  and  the  associate,  instead 
of  doing  so,  asked  the  jury  generally  whether 
they  found  for  the  plaintiff  or  for  the  defendant, 
and  the  foreman  answering,  '*  We  find  for  the 
plaintiff,"  the  verdict  was  so  entered.  The 
court  set  aside  the  verdict,  and  granted  a  new 
trial,  it  appearing,  upon  affidavit  of  what  passed 
in  court,  that  there  was  some  doubt  expressed 
by  one  of  the  jury  at  the  time  as  to  the  delivery 
of  the  verdict  in  that  shape.  Bentley  v.  FlemiT^, 
1  a  B.  479  ;  3  D.  &  L.  23  ;  14  L.  J.,  C.  P.  174  ; 
9  Jur.  402. 

The  judge  told  the  jury,  that,  in  case  of  their 
believing  a  fact,  the  verdict  must  be  for  the 
plaintiff;  the  jury  retired,  and  afterwards  re- 
turned into  court  and  told  the  associate,  who 
alone  was  there,  that  they  found  the  fact ;  the 
associate  then  informed  them  that  this  was  a 
verdict  for  the  plaintiff,  and  entered  it  so ;  but 
the  jury  expressed  to  him  their  dissent,  and  said 
that  they  were  not  agreed  to  find  for  the  plain- 
tiff. The  court  discharged  a  rule  nisi,  obtained 
on  affidavit  of  these  facts,  for  setting  aside  the 
verdict  and  having  a  new  trial,  upon  the  ground 
(only)  of  the  jury  not  having  agreed  to  find  for 
the  plaintiff.  Doe  d.  Lewis  v.  Baster,  5  A.  &  £. 
129  ;  6  N.  &  M.  541  ;  2  H.  &  W.  264. 

Affidavit!  to  Impugn  Verdict.]— The  affidavits 
of  individual  jurors  to  impugn  a  verdict  recorded, 
on  the  ground  that  it  was  not  given  with  their 
assent,  are  not  receivable,  but  the  affidavits  of 


bystanders  as  to  what  passed  within  their  know- 
lodge  touching  the  delivery  of  the  verdict  and  the 
dissent  of  some  of  the  jury  at  the  time  are  ad- 
missible ;  and  if  the  court  sees  reason  to  think 
that  some  of  the  jury  may  not  have  heard  what 
passed  at  the  time  of  delivering  the  verdict  by 
the  foreman,  they  will  direct  a  new  trial,  and 
will  not,  at  the  defendant's  request,  merely 
vacate  the  verdict  in  order  that  it  may  be  tried 
by  the  same  panel,  as  if  no  trial  had  taken  place. 
Rex  V.  WooUer,  6  M.  &  S.  366. 

The  affidavit  of  a  juror,  that  the  jury,  having 
been  divided,  tossed  up,  and  that  the  plaintiff 
had  won,  was  rejected ;  because  such  conduct  is 
a  very  high  misdemeanor  in  aU  the  jurymen  : 
and  the  court  must  derive  their  knowledge  from 
some  other  source  than  the  party  implicated. 
Vaisc  V.  Delaval,  1  T.  R.  11. 

The  court  will  not  receive  the  affidavit  of  a 
party,  stating  that  he  was  informed  by  one  of  the 
jury  that  the  verdict  was  decided  by  the  drawing: 
of  lots.  Straker  v.  Graham,  4  M.'fc  W.  721  ;  7 
D.  P.  C.  223  ;  1  H.  &  H.  449. 

Nor  is  the  affidavit  of  a  juryman  admissible 
for  this  purpose.    lb. 

But  the  court  will  receive  the  affidavit  of  a 
party  who  actually  saw  the  jury  draw  lots,  or 
take  the  necessary  steps  for  that  purpose.  lb, 
S,  P.,  Harvey  v.  Hewett,  8  D.  P.  C.  598  ;  4  Jur. 
292. 

Affidavits  of  jurors  as  to  what  took  place  in 
open  court,  on  the  delivery  of  their  verdict,  are 
receivable.    Roberts  v.  Hughes,  7  M.  &  W,  399. 

The  court  refused  to  grant  a  rule  for  a  new 
trial  upon  an  affidavit  stating  that  one  of  the 
jury  declared  in  open  court,  in  the  presence  and 
hearing  of  the  others,  that  the  verdict  had  been 
decided  by  lot.  Burgess  v.  Langley,  5  M.  Jc  G. 
722  ;  1  D.  &  L.  21 ;  6  Scott,  N.  R.  618  ;  12  L.  J.. 
C.  P.  257. 

A  subsequent  confession  of  a  juryman  to  the 
defendant's  attorney,  that  the  jury  drew  lots 
which  six  of  them  should  determine  the  verdict, 
and  not  otherwise  proved  to  the  oouit,  is  no 
ground  for  a  new  trial.  Aylett  v.  Jewell,  2  W. 
Bl.  1299. 

Nor  is  an  admission  by  jurymen,  that  the  ver* 
diet  was  given  by  mistake,  when  made  after  they 
had  separated,  though  on  the  day  of  trial.  DarU 
V.  Taylor,  2  Chit.  268. 

Nor  are  subs^uent  declarations  of  jurymen 
after  a  general  verdict  given  according  to  the 
merits  of  the  case.  Clark  v.  Sterejuan,  2  W.  BU 
803. 

Affidavit!  in  Opposition.] — Where  a  rule  for  a 
new  trial  is  drawn  up  on  reading  affidavits  im- 
puting personal  misconduct  and  partiality  to 
some  of  the  jurymen,  affidavits  of  such  jurymen^ 
denying  and  explaining  the  conduct  attributed 
to  them,  may  be  read  on  shewing  cause  against 
the  rule.  SUmdetoiak  or  Standerwickc  v.  Hop^ 
kins  or  Watkins,  2  D.  &  L.  602  ;  14  L.  J.,  Q.  B, 
16  ;  9  Jur.  161. 

Verdlot  given  so  as  to  cany  Costs.]— It  is 
no  ground  for  setting  aside  a  verdict,  tnat  the 
juiy  has  given  only  a  shilling  damages,  under  a 
mistaken  impression  that  it  would  carry  costs. 
Mears  v.  Grijffin,  2  Scott,  N.  R.  16  ;  1  M.  &  G. 
796. 

In  an  action  for  a  libel  tending  to  ridicule  the 
plaintiff,  a  sheriff^s  officer,  in  his  calling,  the 
judge  told  the  jury  that  the  publication  was 
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libellous.  The  jary  asked  what  sum  would  carry 
costs,  and  being  told  that  a  shilling  would,  re- 
turned a  verdict  for  the  defendant ;  the  court 
granted  a  new  trial.  Levy  v.  Milfie,  12  Moore, 
418  ;  4  Bing.  195. 

The  judge  told  the  jury  that  if  they  gave  the 
plaintiff  more  than  40^.,  he  could  not  influence 
the  costs,  but  if  they  gave  him  less  than  40«.  each 
party  would  have  to  pay  his  own  costs  : — ^Held, 
no  misdirection.    Ih. 

The  counsel  for  the  plaintiff  told  the  jury  that 
unless  they  gave  damages  for  hi,  5«.,  in  all  proba- 
bility the  costs  would  be  thrown  upon  the  plain- 
tiff : — Held,  that  he  was  wrong  in  so  doing,  and 
that  the  jury,  in  estimating  damages,  has  no  right 
to  take  into  their  consideration  what  amount  will 
carry  costs,  the  question  of  costs  being  with  the 
judge.  Poole  v.  Wkitcomhe,  12  C.  B.,  N.  S.  770  ; 
3  F.  &  F.  79  ;  6  L.  T.  783  ;  10  W.  R.  732. 

Although  if  a  jury  asks  what  amount  of  dam- 
ages will  carry  costs,  there  is  no  reason  why 
the  judge  should  not  inform  them,  yet  giving  a 
verdict  in  ignorance  that  it  will  not  carry  costs 
is  no  reason  why,  after  an  application  for  a  cer- 
tificate which  implies  that  the  verdict  is  recorded, 
the  verdict  should  be  disturbed.  Xilmore  v. 
Abdoolah,  27  L.  J.,  Ex.  307. 

r.  Improper  Jury. 

By  Beason  of  Interest.] — ^The  attorney  for  the 
defendant  being  the  under-sheriff,  and  having 
summoned  the  jury,  is  no  ground  for  a  new  tri^ 
after  verdict  for  the  defendant  in  a  case  of  con- 
tradictory evidence.  Mason  v.  Vickery^  1  Smith, 
304. 

The  fact  of  the  person,  acting  as  deputy  for  the 
sheriff,  being  the  attorney  for  the  defendant,  is 
not  a  ground  for  a  new  trial.  Briggs  v.  SowtoUj 
9  D.  P.  C.  105  ;  1  W.  P.  C.  3  ;  4  Jur.  1014. 

After  a  trial  has  been  had,  the  court  will  not 
grant  a  venire  de  novo,  on  an  allegation  that  the 
jury  has  been  convened  by  the  partner  of  the 
plaintiff's  attorney ;  at  least  without  proof  that 
the  party  who  objects  was  not  aware  of  the  fact 
at  tne  trial.  Brufiskill  v.  Oiles^  9  Bing.  13  ;  2 
M.&  Scott,  41. 

The  court  will  not  grant  a  rule  for  setting  aside 
a  verdict,  on  an  affidavit  of  the  failing  party, 
stating  that  one  of  the  jury  was  a  relation  of  the 
succe^ul  party,  and  that  they  were  on  terms  of 
friendship  and  intimacy  together,  and  particular- 
uing  various  instances  and  expressions  on  the 
part  of  the  juryman  of  partiality  and  prejudice. 
Oniont  v.  Naish^  7  Price,  203.  And  see  Hewitt 
V.  FetTieley,  7  Price,  234. 

Where  it  was  not  distinctly  sworn  that  the  dis- 
qualification of  a  juror,  being  a  town  councillor 
of  the  borough  in  which  the  cause  was  tried,  was 
not  discovered  till  after  verdict,  the  court  refused 
to  grant  a  rule  for  a  new  trial,  Peemiain  v. 
Machay^  9  Jur.  491. 

In  1819  a  level  was  taken  and  a  survey  made  of 
lands  in  Bilsby,  in  Lincolnshire,  liable  to  be  rated 
to  a  drain  called  the  Boy  Grift,  and  the  Court  of 
Sewers  directed  a  precept  to  the  sheriff,  requiring 
him  to  summon  juries  de  corpore  comitatiis,  to 
appear  at  a  certain  place  and  time,  and  make  a 
presentment.  The  sheriff  having,  under  this 
precept,  summoned  a  jury  from  the  hundred  of 
Calceworth,  in  the  county,  in  May,  1819,  they 
made  a  presentment  that  the  Boy  Grift  was 
ruinous,  and  that  certain  works  therein  were  ab- 
solutely necessary  ;  and  that  lands  in  the  occu- 


pation of  various  persons,  including  the  plaintiff, 
received  benefit  or  avoided  danger  by  the  drain- 
age, and  ought  therefore  to  l^r  the  charges 
thereof;  and  they  accordingly  assessed  a  rate, 
which  the  commissioners  confimed  : — Held,  that 
it  was  no  objection  to  the  presentment  that  the 
sheriff  summoned  the  whole  of  the  jury  from  the 
hundred  of  Calceworth.  Taylor  v.  Loft^  8  Ex. 
269. 

In  an  action  against  a  provisional  committee- 
man of  a  proposed  railway  company  for  goods 
supplied  in  the  course  of  the  formation  of  the 
company,  and  which  resulted  in  a  verdict  for  the 
defendant,  the  foreman  of  the  special  juiy  was 
himself  a  provisional  committee-man  of  the 
company.  He  did  not  make  any  affidavit  that 
he  was  unaware  of  the  question  to  be  tried  when 
he  entered  the  jury  box : — Held,  a  ground  for  a 
new  trial ;  but  it  was  granted  only  on  payment 
of  costs  by  the  plaintiff,  as  it  appeared  that  his 
attorney  had  been  aware  of  the  juryman's  inte- 
rest. Bailey  v.  Macaulay,  13  Q.  B.  815 ;  19 
L.  J.,  Q.  B.  73  ;  14  Jur.  80. 

Where  a  public  company  is  a  party  to  an 
action,  the  mere  fact  that  one  of  the  jurymen 
was  a  shareholder  in  the  company  is  no  ground 
for  granting  a  new  trial.  Williams  v.  Great 
Western  Railway  Company^  3  H.  &  N.  869  ;  28 
L.  J.,  Ex.  2. 

Not  duly  Qualified.]— The  court  will  not  set 
aside  an  inquisition  to  assess  the  value  of  land, 
under  8  &  9  Vict.  c.  18,  s.  41,  on  the  ground  that 
the  juiymen  by  whom  it  was  taken  were  not 
qualified  to  act  as  jurors,  for  they  might  have 
been  challenged  by  the  parties  to  the  inquisition. 
Chelsea  Waterworks  Company^  In  re,  10  Ex. 
731  ;  3  C.  L.  R.  329  j  24  L.  J.,  Ex.  79  ;  1  Jur., 
N.  S.  143. 

Mistake  as  to  Jury.]  — A  jury  retired  to  con- 
sider their  verdict,  and  upon  their  returning  into 
court,  and  their  names  being  called  over,  one  of 
the  JAirors,  whose  name  was  on  the  panel,  did 
not  answer  to  the  name  which  the  officer  of  the 
court  had  marked  as  the  name  of  the  party 
called  and  sworn : — ^Held,  upon  objection  taken 
before  the  verdict  was  recorded,  that  it  was  not 
a  mis-trial.     Torhock  v.  Laing^  5  Jur.  318. 

A  mistake  in  a  juror*s  name  in  the  panel  is  no 
ground  for  a  new  trial.  Dickenson  v,  Blake,  7 
Bro,  P.  C.  177. 

The  son  of  a  juryman  summoned  and  returned, 
having  answered  to  his  father's  name  when 
called  on  the  panel,  and  served  as  one  of  the 
jury  on  the  trial  of  a  cause,  is  not  of  itself  a 
sufficient  ground  for  setting  aside  the  verdict 
as  for  a  mis-trial.    Hill  v.  YateSf  12  East,  229. 

Where  R.  the  elder  was  summoned  on  a 
special  jury,  and  R.  the  younger  was  sworn  and 
sat  as  one  of  such  jury,  he  not  being  quali- 
fied to  sit  either  on  a  special  or  a  common  jury  : 
— Held,  that  it  was  discretionary  with  the  court 
to  grant  or  ref  ase  a  new  trial ;  and  it  appearing 
that  the  clerk  of  the  defendant's  attorney  was 
present  at  the  trial,  and  knew  of  the  mistake, 
and  that  the  attorney  himself  did  not  make  affi- 
davit that  he  was  ignorant  of  it,  the  court  dis- 
charged a  rule  for  a  new  trial  on  that  ground. 
Falmouth  (^EarV)  v.  Roberts,  1  D.,  N.  S.  633  ;  9 
M.  &  W.  469.  See  also  Bailey  v.  Macaulay, 
s^ipra. 

It  is  in  the  discretion  of  the  court  to  grant  a 
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new  trial  in  a  caFe  where  a  person  not  impan- 
nelled  has  served  upon  the  jury,  and  the  court 
will  not  grant  such  new  trial  unless  substantial 
injustice  nas  been  done  by  a  wrong  juror  having 
served.     WdU  v.  CoapeVy  30  L.  T.  721. 

An  action  came  on  to  be  tried  before  a  com- 
mon juiy,  and  the  name  of  Thomas  Fox,  being 
on  the  common  jury  panel,  was  called  amongst 
others  by  the  associate,  whereupon  one  Thomas 
Cox,  who  was  on  the  special  jury  panel,  went 
into  the  box  by  mistake,  served  upon  the  jury, 
and  took  part  in  the  verdict,  which  was  given  for 
the  plaintiff.  The  defendant  alleged  afterwards 
that  Cos  was  a  friend  of  the  plaintiff,  and  had 
purposely,  and  in  the  interest  of  the  plaintiff, 
tendered  himself  as  a  juror,  but  this  vras  denied 
by  Cox,  in  a  letter  written  in  answer  to  inquiries 
by  the  attorney  of  the  plaintiff  -.—Held,  that  it 
was  in  the  discretion  of  the  court  to  grant  a  new 
trial,  and  a  rule  for  a  new  trial  discharged.  lb. 

Objection   before  Verdict]  —  When    a 


person  not  summoned  on  the  jury  was  sworn  on 
a  jury  at  nisi  prius  in  the  name  of  a  person  for 
whom  a  summons  to  serve  on  that  jury  was 
delivered,  and  to  whose  house  he  had  succeeded ; 
the  irregularity  being  noticed  before  verdict,  the 
court  awarded  a  venire  de  novo.  Dovey  v. 
Hohson,  6  Taunt.  460  ;  2  Marsh.  154. 

On  the  trial  of  a  special  jury  cause,  when  the 
names  of  the  special  jurymen,  who  had  retired  to 
consider  their  verdict,  were  called  over  on  their 
return  into  court,  it  was  discovered  that  a  person 
on  the  impannelling  of  the  jury,  summoned  as  a 
special  juryman  on  another  cause,  had  answered 
by  mistake  to  the  name  of  a  juryman  summoned 
for  the  cause  on  trial,  and  had  served  in  his 
stead.  The  defendant  then  objected  to  take  the 
verdict  of  the  jury  so  impannelled  ;  the  plaintiff 
insisted  on  taking  it ;  and  they  gave  a  verdict 
for  the  plaintiff: — Held,  a  mis-trial,  as  the  ob- 
jection was  taken  before  verdict ;  and  that  there 
must  be  a  venire  de  novo.  Doe  d.  Ashhumham 
iEarV)  V.  Michael,  16  Q.  B.  320  ;  20  L.  J.,  Q.  B. 
266  ;  15  Jut.  677. 

Trial  by  Jurors  who  had  not  Viewed  after 
View  by  Others.] — The  defendant  had  obtained 
a  rule  for  a  view,  which  was  accordingly  had, 
but  upon  the  trial  coming  on  at  the  assizes  all 
the  viewers  were  impannelled  and  engaged  in 
trying  a  cause  in  another  court.  As  this,  how- 
ever, was  the  last  cause  on  the  list,  the  judge 
(against  the  consent  of  the  defendant)  deter- 
mined upon  trying  it,  and  other  jurors  were 
impannelled  instead  of  the  viewers,  and  a  ver- 
dict was  returned  for  the  plaintiff  : — Held,  that 
this  was  a  mifi-trial,  and  a  rule  for  a  new  trial 
was  accordingly  made  absolute.  Xingstim  Union 
(^Guardians)  v.  Landed  Estates  Com^mny,  28 
L.  T.  644. 

Waiver  of  Irregnlarity.]— A  cause  was  tried 
under  a  writ  of  trial  directed  to  the  sheriff  of 
Cambridgeshire,  by  a  jury  of  persons  resident  in 
the  town  of  Cambridge,  none  of  whose  names  were 
on  the  jury  list  for  the  county ;  but  as  it  ap- 
peared that  the  defendant's  attorney  had  seen 
and  looked  over  the  list  before  they  were  sworn, 
and  had  expressed  himself  satisfied: — Held, 
that  the  defendant  was  thereby  precluded,  after 
verdict  for  the  plaintiff,  from  objecting  to  the 
irregularity.  Pry  Tie  v.  TitchmarHh,  10  M.  &  W. 
605  ;  2  D.,  K  S.  474  ;  12  L.  J.,  Ex.  45  :  7  Jur. 
202.  I 


s.  Misconduct  of  Jury. 

A  verdict  decided  by  lot  is  a  bad  verdict,  and 
the  court  will,  where  such  verdict  has  been  given, 
grant  a  new  trial.  Harding  v.  Hetcett,  8  D.  P.  C. 
598  ;  4  Jur.  292. 

Where  a  jury  has  misconducted  itself  in  their 
demeanor  during  the  trial,  in  such  a  way  as  to 
lead  to  the  presumption  that  justice  has  not  been 
properly  a(uainistered,  the  court  will  grant  a  new 
trial.    JlvgJies  v.  JBudd,  8  D.  P.  C.  315. 

The  absence  of  the  jury  at  intervals,  and  their 
drinking  ale  and  smoking  in  the  same  room  with 
the  attorney  for  the  plaintiff  (for  whom  they  re- 
turned a  verdict),  is  such  misconduct  as  will  en- 
title the  defendant  to  a  new  trial.  8.  C,  4  Jnr. 
150. 

The  delivery  of  food  to  a  juryman,  after  the 
jury  was  shut  up  to  consider  of  their  verdict,  is 
no  ground  for  setting  the  verdict  aside,  if  it  does 
not  appear  that  ^uch  refreshment  was  supplied 
by  a  party  to  the  cause,  or  that  it  was  delivered 
to  a  juryman  whose  holding  out  decided  the 
event.  Eterctt  v.  Ymwlls,  1  N.  &  M.  530 ;  4  B. 
&  Ad.  681. 

When  a  jury  on  a  writ  of  inquiry,  after  having 
retired,  covertly  procured  victuals  and  liquor,  the 
court  ordered  a  new  trial,  on  the  ground  of  mis- 
conduct on  the  part  of  the  jury.  Cook^ey  v. 
naynes,  27  L.  J.,  Ex.  371. 

Misconduct  of  a  juror  after  trial,  in  asking 
money  from  the  party  who  obtained  the  verdict, 
the  party  not  bemg  implicated,  and  the  verdict 
not  being  unsatisfiuitory,  is  no  ground  for  a  new 
trial.   Ma^sey  v.  Ma^ey,  7  L.  T.  274 ;  11  W.  R.  19. 

In  an  action  for  sei/ang  and  impounding  the 
plaintiff's  cow,  the  evidence  was  conflicting,  and 
a  verdict  was  returned  for  the  plaintiff,  wi&  10^ 
damages.  The  judge  was  dissatisfied  with  the 
verdict,  and  the  court  granted  a  new  trial,  on 
affidavits,  one  of  which  statnl  that  the  defen- 
dant, at  a  public-house,  before  the  trial  was 
concluded,  heard  the  jury  discoursing  among 
themselves  on  the  subject  of  the  cause,  and  that 
one  of  them  said  to  one  of  his  fellows,  "  The 
parson  (meaning  the  defendant)  will  get  served 
out ;"  and  another  juryman  said  to  one  of  his 
fellows,  "You  will  be  for  the  parson."  Two 
persons  (one  of  whom  had  been  examined  at  the 
trial)  also  deposed  that  they  would  not  believe 
the  plaintiff's  principal  witness  on  his  oath. 
Allmi  V.  BouUhee,  9  Ex.  738  ;  2  C.  L.  R.  1072  ;  , 
23  L.  J.,  Ex.  208  ;  18  Jur.  406. 

In  an  action  on  a  bill  of  exchange  for  502.,  the 
issue  being  whether  goods  were  accepted  by  the 
plaintiff  in  satisfaction  of  the  bill,  the  jury  fonnd 
for  him,  with  25Z.  damages  : — Held,  that,  if  that 
finding  could,  upon  the  evidence,  be  accounted 
for  only  on  the  supposition  that  the  jury  had, 
by  way  of  compromise  among  themselves,  split 
the  difference,  the  defendant  was  entitled  to  a 
new  trial.  Hall  v.  Poyser,  13  M.  &  W.  600  ;  14 
L.J.,  Ex.  98. 

Where  two  of  the  jury,  during  the  progress  of 
a  trial  which  lasted  two  days,  dined  and  slept  at 
the  house  of  the  defendant  on  the  evening  of  the 
first  day,  and  consequently  before  the  summing 
up : — Held,  that  this  did  not  avoid  a  verdict 
found  for  him.  Morris  v.  Vivian,  10  M.  &  W. 
137  ;  2  D.,  N.  S.  235. 

Held,  also,  that  it  was  discretionary  with  the 
court  whether  they  would  set  aside  the  verdict, 
and  grant  a  new  trial  in  such  a  case.    lb. 

It  is  a  ground  for  a  new  trial,  if  a  juror  before 
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being  sworn  expresses  a  determination  to  give  the 
verdict  one  way.  Ramadge  v.  JRyany  2  M.  & 
Scott,  421  ;  9  Bing.  333. 


t.  Improper  Influence  on  Jury. 

Where,  in  a  qui  tarn  action  for  usury,  the 
principal  witness,  the  borrower,  had  distribatcd 
a  printed  memoir  containing  a  statement  of  the 
case,  which  was  only  in  effect  what  he  proved, 
and  it  did  not  appear  to  have  been  seen  by  the 
jury,  nor  to  be  calculated  to  influence  them  : — 
Held,  that  the  discovery  of  this  circumstance 
after  the  trial  was  not  a  sufficient  cause  for  a 
new  trial.    Sjpcncely  v.  Dc  Willott,  3  Smith,  321. 

But  where  a  plaintiff  swore  that  hand-bills 
reflecting  on  his  character  had  been  distributed 
in  court,  and  shewn  to  the  jury  at  the  trial,  the 
court  would  not  receive  affidavits  of  the  jury  in 
contradiction,  but  granted  a  new  trial,  although 
the  defendant  denied  all  knowledge  of  the  cir- 
culation or  distribution  of  the  hand-bills.  Coster 
V.  Merest,  3  B.  &  B.  272  ;  7  Moore,  87  ;  S,  C, 
nom.  Coster  v.  SynumSj  1  C.  &  P.  148. 

A  witness  called  for  the  plaintiff,  in  answering 
a  question  put  to  him  by  the  defendant's  counsel 
on  cross-examination,  added  a  statement  which 
was  not  evidence,  and  of  which  the  judge  did  not 
make  a  note.  The  plaintiff's  counsel,  in .  his 
reply,  observing  ui)on  the  statement  so  made, 
was  interrupted  by  one  of  the  jury,  who  had 
understood  the  statement  in  a  sense  opposite  to. 
the  truth.  The  plaintiff's  counsel  thereupon 
asked  the  judge  to  recall  the  witness,  in  orier 
that  the  mistake  might  be  corrected.  The  judge 
refused  to  do  so,  saying  that  the  statement  was 
not  evidence,  and  told  the  jury  that  they  must 
not  take  it  into  their  consideration  : — Held,  that 
the  decision  of  the  judge  was  correct,  and  that 
the  possibility  of  the  jury  having  permitted  their 
verdict  to  be  influenced  by  the  statement  was 
no  ground  for  a  new  trial.  GittUn  v.  Barker^  6 
C.  B.  201  ;  11  Jur.  1105. 

A  new  trial  was  granted  in  a  civil  case  in  the 
time  of  Edward  3,  because  a  great  lord  concerned 
in  the  cause  sat  on  the  bench  at  the  trial.  Anon,, 
6  T.  B.  623. 


u.  Verdidl  obtained  by  Triok  or  Surprise. 

A  verdict  obtain&.l  by  a  trick  was  set  aside 
without  costs.    Anderson  v.  George,  1  Burr.  352. 

Surprise  may  l^e,  not  must  be,  a  ground  for  a 
new  trial.  Edie  v.  East  India  Company,  I  W.  Bl. 
298  ;  2  Burr.  1216. 

Where  a  cause,  which  was  expected  to  last  the 
whole  day,  was  postponed,  and  an  indictment 
for  libel,  which  stood  next  in  the  paper,  was 
tried  out  of  its  turn,  and  the  defendants  were 
found  gr^ilty,  the  court  refused  a  new  trial,  on 
the  ground  of  surprise.  It"g,  v.  Richardson,  8 
D.  P.  0.  511. 

The  court  will  not  grant  a  new  trial  upon  the 
ground  of  surprise,  merely  because  the  unsuc- 
ces^ul  party  has  neglected  properly  to  instruct 
his  attorney.  TJiarpe  v.  Stallwood,  5  M.  &  G. 
760  ;  1  D.  &  L.  24  ;  6  Scott,  N.  R.  715  ;  12  L.  J., 
C.  P.  241  ;  7  Jur.  492. 

A  new  trial  will  not  be  granted  on  the  ground 
of  surprise,  though  it  appears  on  affidavit  that  a 
witness  who  was  expected  did  not  appear  at  the 
trial,  unless  it  is  stated  that  there  was  surprise. 
Hoare  v.  Silvcrloek,  19  L.  J.,  C.  P.  215. 


A  party  nonsuited  for  non-prodnction  of  a 
document  from  a  public  office,  is  not  entitled  to 
a  new  trial  on  the  ground  of  surprise,  where  he 
has  served  a  clerk  in  the  office  with  the  subpoena 
duces  tecum  to  produce  the  document,  but  has 
omitted  to  apply  to  the  head  of  the  office  for 
permission  for  its  production.  Austin  v.  Bcans^ 
2  M.  &  G.  430. 

When  the  clerk  of  the  defendant's  attorney 
had,  in  pursuance  of  the  ordinary  notice  to 
admit  documents,  attended  before  the  trial  at 
the  office  of  the  plaintiff's  attorney,  and  there 
inspected  two  deeds  : — Held,  on  motion  by  the 
defendant  for  a  new  trial  on  the  ground  of  sur- 

Srise,  that  the  court  could  not  hold  that  the 
efendant  was  surprised  by  the  production  of 
the  deeds  at  the  trial  or  their  effect.  Caldioell 
V.  Johnston,  6  Ir.  R.,  C.  L.  233. 

Although  a  witness  proves  a  fact  to  the  sur* 
prise  of  the  other  party,  and  though  by  mistake 
he  was  not  cross-examined,  nor  was  any  evidence 
given  to  contradict  him,  nor  any  observation 
made  on  his  evidence,  it  is  no  ground  for  a  new 
trial.    Bell  v.  Thompson,  2  CMt.  194. 

Although  surprise  is  good  ground  for  a  motion 
for  a  new  trial,  and  affidavits  may  be  used  to  es- 
tablish that  ground,  they  must  be  conclusive  ; 
and  the  &cts  in  respect  of  which  the  evidence 
creating  the  surprise  was  given  must  be  such  as 
the  verdict  may  be  mainly  attributable  to  their 
effect  upon  the  decision  of  the  cause.  Hart" 
Wright  V.  Badham,  11  Price,  383. 

It  is  not,  as  a  surprise,  a  ground  for  a  new 
trial,  that  the  evidence  in  the  cause  varied  the 
facts  of  the  case  in  proof  from  that  put  on  the 
record  by  the  pleadings,  so  as  to  defeat  pleas  of 
justification  on  the  trial,  by  a  variance  in  point 
of  description  in  respect  of  a  matter  of  which 
defendant  was  ignorant  until  so  proved.  Ed* 
wards  v.  Broxon,  2  Tyr.  163  ;  2  C.  &  J.  18. 

A  new  trial  will  not  be  granted  on  the  ground 
of  surprise,  where  a  witness  has  falsely  stated 
an  immaterial  fact,  which  the  other  party  was 
not  prepared  to  contradict.  Mag  nay  v.  Knight, 
1  Drink.  20. 

To  constitute  surprise  a  cose  must  have  been 
made  at  the  trial  which  the  opposite  party  could 
not  reasonably  have  been  expected  to  meet^ 
Dillon  V.  City  of  Cork  Steam  Packet  Company, 
9  Ir.  R.,  C.  L.  118. 

Unless  practice  or  fraud  on  the  part  of  the 
plaintiff  is  shewn,  the  court  will  not  disturb  the 
verdict  on  the  ground  of  surprise.  Bransdon  v. 
Didshury,  9  D.  P.  C.  199  ;  I  W.  P.  C.  46  ;  12  A. 
&  E.  631 ;  4  P.  &  D.  441. 


V.  Absence  of  Parties,  their  Solicitor  or 

Oounsel« 

Where  a  verdict  was  obtained  in  the  absence 
of  the  defendant,  on  account  of  no  notice  of 
trial  being  given,  the  court  set  aside  the  verdict, 
though  he  did  not  swear  positively  to  a  good 
defence  on  the  merits.  Williams  v.  Williams,  2 
D.  P.  C.  350. 

Where  a  cause  which  stood  thirty  off  was 
taken  out  of  its  turn,  as  undefended,  in  the 
absence  of  the  defendant's  attorney,  who  was 
casually  absent,  no  notice  having  been  given 
that  it  would  be  taken  as  an  undefended  cause, 
the  court  set  the  verdict  aside  and  granted  a 
new  triaL    Aust  v.  Fenwick,  2  D.  P.  C.  246. 
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The  court  will  not  grant  a  new  trial  upon  an 
affidavit  by  the  defendant,  stating  that  he  was 
kept  in  ignorance  by  his  late  attorney  of  the 
state  of  the  action,  that  he  had  a  good  defence 
upon  the  merits,  and  that  the  verdict  passed 
against  him  by  reason  of  the  negligence  of  such 
attorney.    Moody  v.  Dicky  4  N.  &  M.  348. 

If  a  cause,  which  is  meant  to  be  defended,  is 
called  on,  and  tried  as  an  undefended  cause,  in 
consequence  of  the  defendant's  attorney  neglect- 
ing to  deliver  his  briefs,  the  court  will  grant  a 
new  trial,  compelling  the  attorney  to  pay  the 
costs  as  between  attorney  and  client  out  of  his 
own  pocket.  Be  Roujigny  v,  Peale,  3  Taunt. 
484. 

A  cause  being  entered,  in  a  written  list  of 
the  day,  at  nisi  prius,  is  notice  to  the  attorney 
that  it  may  be  tried  at  any  time  in  the  course  of 
the  day  ;  therefore,  where  a  cause  had  been  for 
several  days  in  that  list,  and  tried  out  of  its 
order  as  an  undefended  cause,  in  the  absence  of 
the  defendant's  attorney,  the  court  granted  a 
new  trial,  on  the  terms  of  payment  of  the  costs 
of  the  former.  Fourdrhiicr  v.  Bradbury ^  3  B.  & 
A.  328. 

At  the  assizes  in  Yorkshire,  the  causes  are  en- 
tered by  the  marshal  in  two  lists,  one  for  the  E. 
!EI.  and  the  other  for  the  W.  B.  A  cause  having 
by  mistake  been  entered  in  the  wrong  list,  was 
tried  as  an  undefended  cause,  the  defendant's 
attorney  having  searched  only  one  list,  without 
finding  it ;  the  court  granted  a  new  trial,  and 
held,  that  the  attorney  was  not  bound  to  search 
both  lists.  Hunter  v.  Ilornhlower^  3  D.  P.  0. 
41)1. 

Where  a  cause  was  set  down  in  the  written 
list  at  nisi  prius,  and  taken  out  of  its  turn  as  an 
undefendeci  cause,  and  was  tried  as  such,  in  the 
absence  of  the  defendant's  counsel  and  attorney, 
who  were  instructed  to  defend  j  the  court  re- 
fused to  grant  a  new  trial,  without  an  affidavit 
of  merits,  though  moved  for  on  payment  of  costs. 
BlacltUurit  v.  Bulmer,  1  D.  &  fi.  553  ;  5  B.  &  A. 
907. 

A  cause  in  which  counsel  had  been  instructed 
for  the  defendant,  having  been  called  on  out  of 
its  turn,  upon  an  allegation  of  the  plaintiffs 
counsel  that  it  was  undefended,  a  verdict  was 
taken  for  the  plaintiff  before  the  defendant's 
counsel  arrived ;  the  comt  granted  a  new  trial, 
the  costs  of  the  application  to  abide  the  event  of 
the  cause.  Borrien  v.  Ilotvelly  6  Bing.  N.  C. 
245  ;  8  Scott,  508  ;  8  D.  P.  C.  277. 

Where  a  cause  was  called  on  in  its  turn  for 
trial,  and  no  attorney  being  present,  and  no 
counsel  instructed,  on  behalf  of  the  plaintiff,  he 
was  nonsuited,  the  court  granted  a  new  trial,  on 
payment  of  the  costs  of  the  day  by  the  attorney 
for  the  plaintiff  out  of  his  own  pocket,  together 
with  the  costs  of  the  application,  to  the  defen- 
dant. Townley  v.  Joiies,  29  L.  J.,  C.  P.  299  ;  6 
Jur.,N.  S.  1158. 

When  a  defendant  has  appeared  by  attorney 
and  has  not  regularly  displaced  him,  notice  to 
buch  attorney,  after  an  intimation  from  him  that 
he  has  no  instructions  to  defend  the  action,  that 
it  will  be  taken  as  an  undefended  case,  will,  if 
there  is  time  for  a  counter-notice  of  an  intention 
to  defend,  warrant  the  plaintiff  in  taking  the 
case  as  undefended,  although  out  of  its  order, 
on  the  morning  of  the  day  after  the  opening 
of  the  commission.  Lett  v.  WatkinSf  27  L,  J., 
Ex.  319. 

At  the  sittings  after  term  in  London^  a  cause 


was  entered  in  the  list  of  causes  for  trial  in  the 
second  court  of  nisi  prius.  Notice  was  given  in 
that  court,  during  the  temporary  absence  of  the 
defendant  (who  appeared  in  person),  that  it 
would  be  taken  in  the  first  oouri^,  and  after  some 
interval  of  time,  it  was  accordingly  then  called 
on,  and  (the  defendant  not  appearing)  was  taken 
as  undefended.  It  did  not  appear  that  the 
defendant  had  been  called  in  the  second  court. 
The  court  granted  a  new  trial.  Cook  v.  Beards 
sell,  29  L.  J.,  Ex.  35. 

The  court  will  not  grant  a  new  trial,  even  on 
payment  of  costs,  where  the  defendant  or  his 
attorney,  having  an  opportunity  of  trying,  per- 
mits a  verdict  to  be  taken  against  him,  as  in  an 
undefended  cause.  Breach  v.  Casterton,  7  Bing. 
242  ;  4  M.  &  P.  867. 

The  court  refused  to  grant  a  new  trial,  on  the 
ground  that  the  cause  had  been  called  in  the 
absence  of  the  defendant's  attorney,  and  that 
the  plaintiff's  case  had  been  gone  into,  no  one 
appearing  on  the  other  side,  the  affidavits  on 
which  the  motion  was  founded  not  stating  that 
any  briefs  had  been  prepared  for  counsel.  Gwilt 
V.  Crawley,  1  M.  &  Scott,  229  ;  8  Bing.  144. 

Whilst  a  cause  stood  on  the  paper  for  trial, 
the  plaintiff  having  obtained  an  order  to  amend 
(which  was,  in  f!Wt,  unnecessary),  the  defen- 
dant took  out  a  summons  to  rescind  that  order 
for  irregularity,  and  an  order  to  that  effect  was 
obtain^  ;  whilst  the  second  order  was  in  discus- 
sion at  chambers,  the  cause  was  tried,  and  the 
plaintiff  obtained  a  verdict ;  the  court  refused 
to  grant  a  new  trial,  without  an  affidavit  of 
merits.     Clark  v.  ManiiSy  1  D.  P.  C.  656. 

Where  a  cause  was  taken  out  of  its  turn,  and 
in  the  absence  of  the  defendant,  at  the  sugges- 
tion of  the  plaintiff,  that  it  was  a  short  one,  the 
court  refused  to  set  aside  the  verdict.  Cottam 
V.  BajikSy  1  B.  C.  Rep.  302  ;  11  Jur.  148. 

Where  a  cause  has  been  regularly  tried  as  un- 
defended, and  a  verdict  taken  for  the  plaintiff, 
in  the  negligent  absence  of  the  defendant's 
attorney,  the  court  will  grant  a  new  trial  on  an 
affidavit  of  merits ;  but  only  on  payment  of 
costs.     Third  v.  Goodlcr^  1  L.,  M.  &  P.  717. 

The  plaintiff  in  an  action  for  crim.  con. 
having  been  nonsuited,  in  consequence  of  the 
accidental  absence  of  his  attorney,  the  court 
granted  a  new  trial  on  payment  of  costs  as 
between  attorney  and  client,  it  appearing  that 
another  action  might  be  barred  by  the  Statute 
of  Limitations,  and  plaintiff  be  thereby  pre- 
cluded from  taking  ulterior  proceedings.  Ayling 
V.  Goldring,  1  C.  B.  635. 

Where  a  cause  was  tried  in  the  absence  of  the 
defendant's  attorney,  before  the  time  specified  in 
the  notice  of  trial,  the  court  set  aside  the  verdict 
without  an  affidavit  of  merits.  JIanslov)  v. 
WUks,  6  D.  P.  C.  295. 

A  new  trial  granted  in  ejectment,  upon  pay- 
ment of  costs,  and  other  equitable  conditions, 
where  the  cause  coming  on  unexpectedly  had 
been  tried  as  an  undefended  cause.  Boe  d. 
Cooling  v.  Ap]}lebyy  4  P.  &  D.  538  ;  9  D.  P.  C. 
556. 

The  court  refused  to  grant  a  new  trial  upon 
any  terms  where  the  cause  had  been  taken  (in 
its  proper  course)  in  the  absence  of  the  defen- 
dant's counsel,  the  defence  intended  to  be  set  up 
being  without  equity,  Blogg  v.  Boft»qu€t,  6 
C.  B.  75. 

Where  a  cause  was  taken  out  of  its  turn,  upon 
the  statement  of  the  plaintiff's  counsel  that  it 
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'was  undefended,  and  it  appeared  that  counsel 
had  been  instructed  for  the  defendant,  but  that 
notice  that  the  cause  would  be  defended  was 
not  served  till  late  on  the  previous  night,  the 
court  granted  a  new  trial,  upon  payment  of  the 
Amount  of  damages  into  court ;  the  costs  of  the 
trial  and  of  the  application  to  abide  the  event. 
2)e  Medina  v.  Shurpnell,  12  L.  J.,  C.  P.  37. 

When  a  cause  has  been  entered  for  trial  as 
undefended,  it  is  the  duty  of  the  plaintiffs 
attorney,  upon  notice  from  the  defendant  of  his 
intention  to  defend,  to  inform  tlje  court  that  the 
cause  will  be  defended  ;  and  if  it  afterwards  is 
tried  as  undefended  out  of  its  proper  tarn,  a 
new  trial  will  be  granted  without  an  affidavit  of 
merits.  Wolff  Y.  GoldHng,  44  L.  J.,  C.  P.  214  j 
32  L.  T.  161  ;  23  W.  R.  473. 

3.  Practice. 

'    a.  Since  Judicature  Acts. 
b.  Before  Jadicature  Acts. 
i.  In  what  Court,  1970. 

iL  Issues  from  Equity,  1971. 

iii.  From  what  Courts,  1971. 

iv.  When  to  be  made,  1972. 

V.  ^Vhat  Precludes,  1973. 

vL  KestrictioD,  1974. 

vii.  On  Tender  of  Bill  of  Exceptions,  1974« 
viii.  On  Beservation  of  Leave,  1974. 

ix.  On  Death  of  Parties,  1974. 

X.  Several  Defendants,  1975. 

xi.  Materials,  1975. 
xii.  Affidavits  Receivable,  1975. 
xiil  Practice  on  Moving,  1976. 
xiv.  Copy  of  Judge's  Notes,  1977. 
XV.  Argument,  1977. 
xvi.  Rule,  1977. 
xvii.  Operation  of  Rule,  1979. 
jcviiL  Costs,  1979. 
xix.  Appeal  to  Exchequer  Chamber,  1985. 

a.  Since  Judicature  Acts. 

(^Sec  Rules  of  Supreme  Court,  1883, 
Ord.  XXXIX.) 

Application,  to  what  Court  made.] — See  Ord. 
XXXIX.  r.  1,  which  provides  thnt  motiona  for 
Tiew  trials  sliall  he  made  to  a  Divisional  Court 
after  trial  by  a  jury,  and  to  tlie  Court  of  Appeal 
wJien  the  trial  lias  been  without  a  jury. 

Cases  before  thisBule.] — When  the  judge 


at  a  trial  with  a  jury  directs  a  finding  to  be 
given  upon  facts  which  are  not  really  in  dispute, 
and  thereupon  gives  judgment  for  the  party  in 
whose  favour  the  finding  is  entered,  the  party 
^igainst  whom  judgment  is  given,  if  he  is 
dissatisfied  with  the  finding,  may  apply  to  a 
divisional  court  for  a  new  trial,  but  cannot  in 
•the  first  instance  appeal  from  the  judgment  to 
the  Court  of  Appeal.  Yctts  v.  Foster,  3  C.  P.  D. 
437  ;  38  L.  T.  742  ;  26  W.  R.  745—0.  A. 

Where  an  action  has  been  tried  by  a  judge 
without  a  jury,  if  the  unsuccessful  party  is  dis- 
aatisficdwith  the  judgment  cither  on  the  ground 
that  the  judge  has  misdirected  himself  as  to  the 
law,  or  that  his  findings  as  to  the  facts  are 
against  the  weight  of  evidence,  the  proper  mode 
of  obtaining  relief  is  by  appeal  to  the  Court  of 
Appeal,  and  not  by  motion  for  a  new  trial. 
Potter  V.  Cotton,  5  Ex.  D.  137 ;  49  L.  J.,  Q.  B. 
158  ;  41  L.  T.  460  ;  28  W.  R.  160—0.  A. 


Where  an  action  has  been  tried  by  a  judge  of 
one  of  the  Common  Law  Divisions  without  a  jury 
an  appeal  lies  direct  to  the  Court  of  Appeal.  It  is 
not  proper  in  such  a  case  to  move  for  a  new  trial. 
Pannell  v.  Nunn,  28  W.  R.  940— C.  A. 

When  at  the  close  of  the  plaintiff's  case  the 
judee,  being  asked  to  rule  that  there  was  no 
evidence  for  the  jury,  left  certain  questions  to 
them,  which  they  answered  in  the  plaintiff's 
favour,  and  judgment  was  entered  pursuant  to 
the  findings : — Held,  that  the  defendant,  as  he 
complained  of  misdirection,  which,  if  made  out, 
would  result  in  a  new  trial,  could  not  appeal 
direct  to  the  Court  of  Appeal,  but  must  apply  in 
the  first  instance  to  the  divisional  court.  Davies 
V.  Felix,  4  Ex.  D.  32  ;  48  L.  J.,  Ex.  3  ;  39  L.  T, 
322  ;  27  W.  R.  108-0.  A. 

After  a  trial  by  a  judge  without  a  jury  any 
application  for  a  new  trial  must  be  made  to  the 
Court  of  Appeal  under  Ord.  XXXIX.  r.  1, 
whatever  the  ground  of  it  may  be.  Oastler  v, 
Henderson,  2  Q.  B.  D.  575  ;  46  L.  J.,  Q.  B.  607  ; 
37  L.  T.  22-0.  A. 

Upon  a  nonsuit  at  a  trial  before  a  judge  and 
jury  an  application  for  a  new  trial  ought  to  be 
made  to  the  divisional  court,  and  not  to  the  Court 
of  Appeal.  Etty  v.  Wilson,  3  Ex.  D.  359  ;  47  L. 
J.,  Ex.  664 ;  39  L  T.  83—0.  A.. 

Where,  on  a  trial  in  the  Chancery  Division,  the 
judge  has  not  found  a  separate  verdict  on  a 
question  of  fact,  but  has  decided  the  case  as  a 
whole  according  to  the  old  practice  of  the  Court 
of  Chancery,  a  motion  for  a  new  trial  on  the 
ground  of  improper  rejection  of  evidence  cannot 
be  made,  the  remedy  of  the  unsuccessful  party 
being  by  appeal  from  the  order,  and  the  Court  of 
Appeal  having  power  at  the  hearing  of  the  appeal 
to  admit  anjr  evidence  which  may  have  been  im- 
properly rejected.  Dollman  v.  Jones,  12  Oh.  D. 
553  ;  41  L.  T.  258  ;  27  W.  R.  877—0.  A.  And  sec 
Lowe  V.  Lowe,  10  Oh.  D.  432  ;  48  L.  J.,  Oh.-383  ; 
40  L.  T.  236  ;  27  W.  R.  309-0.  A. 

Chancery   Division — Issue  of  Fact  tried  at 

Assises.] — ^Where  the  issue  of  fact  in  an  action 
in  the  Chancery  Division  has  been  tried  by  a  jury 
before  a  judge  of  a  Common  Law  Division,  an 
application  for  a  new  trial  of  the  issue  was  heard 
by  the  judge  of  the  Chancery  Division  to  whose 
court  the  action  was  attached.  Jenkins  v.  Afon*is, 
14  Oh.  D.  674  ;  49  L.  J.,  Oh.  392  ;  42  L.  T.  817— 
C.A. 

When  Action  tried  at  Assizet.]— When  an 

action,  commenced  in  the  Chancery  Division, 
has  been  tried  by  a  jury  before  one  of  the  judges 
of  a  common  law  division,  it  is  thenceforth 
transferred  to  the  division  to  which  the  judge 
belongs,  and  an  application  for  a  new  trial 
must  therefore  be  made  to  a  divisional  court  of 
that  division.  But  this  docs  not  apply  to  an 
action  in  which  an  issue  has  been  directed  by  a 
judge  of  the  Chancery  Division.  The  action  in 
that  case  still  remains  attached  to  the  Chancery 
Division.  Joties  v.  Baxter,  5  Ex.  D,  276 ;  28 
W.  R.  817—0.  A. 

When  an  action  attached  to  the  Chancery 
Division  has  been  tried  by  a  jury  before  a  judge 
of  one  of  the  common  law  divisions,  application 
for  a  new  trial  must  be  made  to  a  divisional 
court.  Hunt  v.  City  of  London  Real  Property 
Company,  3  Q.  B.  D.  19  ;  47  L.  J.,  Q.  B.  61  ;  37 
L.  T.  344 ;  26  W.  R.  37—0,  A.  Reversing  47 
L.J.,  Oh.  D.  42. 
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Time  within  which  Applioation  made.]— By 
Old.  XXXIX.  r.  ijthe  notice  of  motion  shall  be 
an  eight  days'  notice^  arid  shall  he  served^  if  the 
trial  has  taken  jfl^ce  in  London  or  Middlesex^ 
mithin  eight  days  after  the  trials  or  if  the  trial 
has  tahen  place  elsewhere,  within  seven  days 
of  the  last  day  of  sitting  on  the  circuits.  The 
time  of  the  vacations  shall  not  be  reckoned  in  tJie 
computation  of  the  time  for  serving  the  jwticc  of 
motion, 

Before  thii  Bule.] — According  to  the 

proper  interpretation  of  Ord.  XXXIX.  r.  la,  as 
amended  by  the  Rales  of  March,  1879,  a  party 
applying  for  a  new  trial  has  the  whole  of  four 
days  within  which  to  move ;  and  if  no  divisional 
court  sits  upon  the  fourth  day  his  time  is  then 
extended  to  the  next  sitting  of  a  divisional 
court.  Grant  v.  Holland,  49  L.  J.,  Q.  B.  800 ;  29 
W.  B.  32. 

In  computing  the  time  within  which  a  motion 
for  a  new  trial  of  a  cause  tried  in  the  Queen's 
Bench,  Common  Pleas,  or  Exchequer  Divisions 
must  have  been  made  under  Ord.  XXXIX.  r.  1, 
days  on  which  the  divisional  court  was  not 
actually  sitting  were  not  to  be  reckoned  before 
the  Rules  of  Court  of  the  1st  December,  1876, 
Ord.  XXXIX.,  repealing  the  fiist-mentioned 
order.  Hallums  v.  Uills,  46  L.  J.,  Q.  B.  88  ;  24 
W.  R.  956— C.  A. 

The  time  for  an  application  for  a  new  trial  on 
the  ground  of  misdirection  under  Old.  XXXIX. 
r.  6,  begins  to  run  from  the  time  when  the  jury 
is  discharged.    Shaw  v.  Hope,  23  W.  R,  729. 

Exilarging  Time.]— The  Court  of  Appeal 

has  power,  under  Ord.  L VIII.  r.  5,  to  enlarge  the 
time  for  moving  for  a  new  trial.  Purnell  v.  Great 
Western  Railway  Company,  1  Q.  B.  D.  636  ;  45 
L.  J.,  Q.  B.  687  ;  35  L.  T.  606  :  24  W.  R.  909— 
C.A. 

Kotiee  to  Co-Befendant]  —  An  action  was 
brought  against  A.  and  B.  to  recover  damages  for 
tort,  and  a  verdict  was  returned  against  A.  and 
in  favour  of  B.  A.  obtained  an  order  calling 
upon  the  plaintiff  only  to  shew  cause  why  a  new 
trial  should  not  be  granted,  which  order  was  sub- 
sequently discharged.  A.  appealed  : — Held,  that 
an  Older  for  a  new  trial  would  not  be  made  in  the 
absence  of  B.,  and  B.  was  ordered  to  be  served 
with  notice  of  the  appeal,  and  directed  to  shew 
cause  to  the  Court  of  Appeal  why  a  new  trial 
should  not  be  granted  against  him,  although  the 
time  for  moving  for  a  new  trial  had  expired. 
Pumell  V.  Great  Western  Railway  Company,  1 
Q.  B.  D.  636  ;  45  L.  J.,  Q.  B.  687  ;  24  \(.  R.  720 
—C.A. 

Jurisdiction  of  Court — ^Where  Verdict  for  one 
and  against  another  Befendant] — In  an  action 
for  negligence  against  a  railway  company  and 
also  against  H.  the  verdict  was  in  his  favour  and 
against  the  company.  Notice  of  an  order  nisi 
for  a  new  trial,  obtained  by  the  company,  on  the 
g^und  that  the  verdict  was  against  the  weight 
of  evidence,  was,  by  direction  of  the  court,  served 
on  H.  The  order  nisi  was  discharged  by  the 
Queen^B  Bench  Division,  and  the  company  ap- 
pealed, but  gave  no  notice  of  the  appeal  to  H. 
At  the  hearing  the  Court  of  Appeal  directed 
notice  of  the  appeal  to  be  served  by  the  plaintiff 
on  H.,  and  also  notice  to  him  to  shew  cause  why 
a  new  trial  should  not  be  had  against  him.    He 


accordingly  appeared,  but  under  protest,  alleg-' 
ing  that  the  court  had  no  jurisdiction  to  call  on 
him  to  shew  cause,  since  he  had  been  discharged 
by  the  finding  of  the  jury  and  the  order  of  the 
court  bdow,  and  since  the  four  days  within 
which,  under  Ord.  XXXIX.  r.  1,  a  motion  for  a 
new  trial  ought  to  be  made  had  elapsed  : — Held, 
that  the  court  had  jurisdiction.  After  hearing 
H.  .shew  cause,  the  court  made  the  order  abso* 
lute  for  a  new  trial  against  both  defendants^ 
Pumell  V.  Great  Western  Railway  Company^  1 
Q.  B.  D.  636  ;  45  L.  J.,  Q.  B.  687  ;  35  L.  T.  605  ; 
24  W.  R.  909— C.  A. 

Power  to  review  Findings  as  to  Facts.  ] — ^Whcie 
a  trial  has  taken  place  before  a  judge  without  a 
jury,  the  Court  of  Appeal,  in  aU  cases  except 
that  of  surprise,  has  jurisdiction  up6n  an  appeal 
to  review  the  findings  as  to  the  facts,  without  a 
rule  for  a  new  trial  having  been  obtained.  Jonts 
V.  Hovgh,  6  Ex.  D.  115  ;  49  L.  J.,  Ex.  211 ;  42  L. 
T.  108— C.  A. 

Power  to  enter  Judgment  on  Motion  for  Vew 
TriaL] — A  defendant,  in  an  action  which  had 
been  tried  by  a  judge  without  a  jury,  gave  notice 
of  appeal  against  the  judgment,  and  also  obtained 
ex  parte  a  rule  nisi  for  a  new  trial.  He  did  not 
set  down  the  appeal  for  hearing,  but,  before  the 
argument  of  the  rule  for  a  new  trial,  gave  fresh 
notice  of  appeal  from  the  judgment.  There  was 
a  substantial  question  to  be  tried  as  to  the 
measure  of  damages : — Held,  that  the  second 
notice  of  appeal  was  unnecessary,  inasmuch  as 
the  whole  question  could  be  tried  under  Rules  of 
Supreme  Court,  1875,  Ord.  XL.  r.  10,  upon  the 
application  to  make  .the  rule  for  a  new  trial 
absulute.  Waddell  v.  BlocJdey,  10  Ch.  D.  416  ; 
40  L.  T.  286  ;  27  W.  R.  233— C.  A. 

Where  a  judge  entered  jud^entforthe  plain* 
tiffs  on  special  findings  of  a  ]ury,  and  the  acfen- 
dants  moved  in  a  divisional  court  for  a  new  trial 
on  the  ground  that  the  findings  were  against  the 
weight  of  evidence: — Held,  that  the  divisional 
court  bad  jurisdiction,  under  Ord.  XL.  r.  10,  to 
enter  final  judgment  for  the  defendants.  /Zamt7« 
ton  V.  Johnson,  6  Q.  B.  D.  263 ;  49  L.  J.,  Q.  B. 
155  ;  41  L.  T.  461— G.  A. 

The  Appellate  Jurisdiction  Act,  1876  (39  k.  40 
Vict.  c.  59),  and  the  Rules  of  December,  1876, 
have  not  altered  Ord.  XL.  r.  10.  Therefore  the 
divisional  court  on  a  motion  to  set  aside  a  verdict 
which  has  been  found  for  the  plaintiff,  iost^ui 
of  ordering  a  new  trial,  may  g^ve  judgment  for 
the  defendant,  where  such  court  is  satufied  that 
there  is  really  no  evidence  to  support  the  verdict, 
and  that  it  has  before  it  all  the  materialB  neces- 
sary for  finally  determining  the  question  in  dis- 
pute. Daun  V.  Simmins,  48  L.  J.,  C.  P.  34S« 
Affirmed,  41  L.  T.  783  ;  28  W.  R.  129  ;  44  J.  P. 
264  — C.A.  S,  P.,  Yorkshire  Banking  Cb»- 
pany  v.  Beatson,  5  C.  P.  D.  109  ;  49  L.  J.,  C,  P. 
380  ;  42  L.  T.  455  ;  28  W.  R.  879— C.  A. 

The  Court  of  Appeal  has  power  under  Old. 
XL.  r.  10,  to  order  judgment  in  an  interpleader 
action  to  be  entered  for  the  execution  creditor 
vrithout  directing  a  new  trial.  Williams  y. 
Mercicr  or  Mercier  v.  Williams,  9  Q.  K.  D.  337  ; 
51  L.  J.,  Q.  B.  594  ;  47  L.  T.  140 ;  80  W.  B.  270 
—C.A. 

Entry  of  Judgment  on  Motion  to  set  aside 
Special  Finding  of  Jury.] — ^When  judgment  has 
been  given  in  an  action  tried  before  a  jury  who 
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haye  found  specially  the  facts  in  dispute,  upon  a 
motion  in  the  High  Court  to  sot  aside  the  find- 
ings, the  court  has  power  to  set  aside  the  judg- 
ment and  enter  it  for  the  unsuccessful  party  at 
the  trial,  if  they  are  of  opinion  that  the  findings 
and  the  judgment  at  the  trial  cannot  stand,  and 
if  they  have  before  tiiem  all  the  materials  neces- 
sary for  finally  determining  the  questions  in 
dispute.  Hamilton  t.  Johnson^  5  Q.  B.  D.  263 ; 
49  L.  J.,  Q.  B.  155  ;  41  L.  T.  461 ;  28  W.  R.  879 
— C.A. 

Vo  Condition  as  to  Costi  of  Previoiu  Trial.]— 
Where  a  new  trial  is  granted  on  the  ground  of 
the  unsatisfactory  nature  of  the  veidict,  a  con- 
dition should  not  be  imposed  that  the  party  ap- 
plying for  the  new  trial  should  pay  the  costs  of 
the  previous  trial.  Metropolitan  Asylum  2><>- 
trict  iManageri)  v.  Uill,  47  L.  T.  29  j  47  J.  P. 
148— H.  L.  (E.) 

New  Trial  upon  Condition— Appeal.]  — 

An  appeal  will  not  be  allowed  simply  in  re- 
spect of  costs,  but  it  does  not  follow  that  a  con- 
dition inVolying  the  payment  of  costs  is  to  be 
considered  as  a  dispute  merely  about  costs.  In 
a  case  in  which  the  Court  of  Appeal  affirmed  an 
order  of  the  Queen's  Bench  Division  granting  a 
new  trial  to  the  defendants  in  an  action,  but  im- 
posed the  condition  that  the  defendants  should 
pay  the  costs  of  the  first  trial :— Held,  that  the 
defendants  were  entitled  to  appeal  ag^ainst  the 
order  coupled  with  this  condition.  MctropoU' 
tajh  Asylum  District  (^Managers)  v.  J7/7Z,  5  App. 
Cas.  582 ;  49  L.  J.,  Q.  B.  745  ;  43  L.  T.  225  ;  28 
W.  R.  663— H.  L.  (E.) 

Appeal   from    Order —  Interlocutory.]  —  An 

order  absolute  for  a  new  trial  is  an  interlocutory 
onlcr,  an  appeal  from  which  must  be  brought 
within  twenty-one  days  from  the  date  thereof, 
under  Ord.  LVIII.  r.  15.  Ilighton  v.  Treheme^ 
48  L.  J.,  Ex.  167  ;  39  L.  T.  411  ;  27  W.  R.  245— 
C.A. 


Extension    of  Time.]— Where  a  party 

failed  to  appeal  from  such  interlocutoiy  order 
within  twenty-one  days,  under  the  mistaken  belief 
that  such  order  was  final,  and  that  appeal  might 
be  brought  at  any  time  within  twelve  months  : — 
Held,  that  such  mistake  was  not  a  circumstance 
which  would  justify  the  Court  in  enlarging  the 
time  for  appealing  after  the  expiration  of  the 
twenty-one  days  under  Ord.  LVII.  r.  6.    lb. 

Staying  Proeeedings.  ]— When  an  order  nisi  for 
a  new  trial  has  been  refused  by  a  divisional  court, 
and  granted  on  appeal  by  the  Court  of  Appeal, 
such  order  should  not  include  a  stay  of  proceed- 
ings. A  stay  of  proceedings  in  such  a  case  must 
be  obtained  by  a  substantive  application  to  the 
divisional  court  or  a  judge  in  chambers,  or  from 
the  Court  of  Appeal  on  appeal  from  such  sub- 
stantive application.  Goddard  v.  Thinnpson^ 
47  L.  J.,  Q.  B.  382  ;  38  L.  T.  166  ;  26  W.  R.  362 
—C.A. 

The  Court  of  Appeal  has  no  original  jurisdic- 
tion in  any  case  to  order  a  stay  of  proceedings  or 
execution.    Ih, 

Costs  of  First  Trial.]— The  plaintiff  brought 
an  action  for  three  parcels  carried  by  three  ships 
belonging  to  the  defendant,  and  which  were  lost 
daring  transit.    As  regards  two  of  these  parcels, 


a  verdict  was  found  for  the  plaintiff ;  as  to  the 
other,  the  defendant  succeeded.  The  defendant 
subsequently  applied  for  and  obtained  a  new 
trial,  the  result  of  which  was  that  he  got  an  en- 
tire verdict : — Held,  that  as  there  had  been  no 
default  on  the  part  of  the  dcfeudant,  and  the 
plaintiff  had  not  exercised  the  power  which  he 
possessed  of  entering  a  nolle  prosequi,  or  of 
intimating  that  he  did  not  intend  to  pursue 
further  the  particular  issue  found  against  the 
defendant  on  the  first  trial,  the  defendant  was 
entitled,  under  the  circumstances,  to  recover  the 
costs  of  the  first  trial,  relating  to  the  issue  found 
in  his  favour.  Marcus  v.  General  Steam  Xavi- 
gation  Company^  36  L.  T.  353 — C.  A. 

On  taxation  of  costs,  the  master  declinal  to 
allow  the  costs  incurred  by  the  defendant  at  the 
second  trial  for  shorthand  writer's  notes : — 
Held,  that  it  was  entirely  within  the  discretion 
of  the  master  to  allow  or  disallow  these  items, 
and  that  it  was  not  the  practice  of  the  court  to 
inteifere  with  that  discretion,  except  in  cases  of 
gross  abuse.    Ih, 

Where  a  plaintiff  recovers  a  verdict,  and  a 
new  trial  is  ordered  on  the  ground  of  excessive 
damages,  in  which  new  trial  the  plaintiff  again 
obtains  a  verdict  in  his  favour,  the  second  ver- 
dict is  the  "  event,"  within  Ord.  LV.  r.  1,  which 
the  costs  of  the  whole  action  are  to  foUow,  in- 
cluding the  costs  of  the  abortive  first  trial. 
Field  V.  Great  Xortliern  Hail  way  Company,  3 
Ex.  D.  261  ;  47  L.  J.,  Q.  B.  662  ;  39  L.  T.  80 ; 
26  W.  R.  817. 

When  on  the  trial  of  an  action  a  nonsuit  is 
directed  which  is  set  aside  and  a  new  trial 
granted,  and  on  the  second  trial  the  plaintiff 
has  a  verdict  and  judgment,  the  plaintiff  is  en- 
titled to  the  costs  of  the  first  trial,  and  of  the 
rule  for  a  new  trial  as  part  of  the  costs  which 
follow  the  event  under  the  latter  part  of  Ord. 
LV.  Creen  v.  Wright,  2  C.  P.  D.  354 ;  46  L.  J., 
Ch.  427  ;  36  L.  T.  355  ;  26  W.  R.  502— C.  A. 

Colts  of  Shorthand  Notes  of  Evidenee  at 
Trial.] — It  is  competent  to  this  court  to  make  an 
order  for  the  allowance,  on  taxation  between 
party  and  party,  of  the  expense  of  the  short- 
hand notes  of  the  evidence  given  at  the  trial,  as 
part  of  the  costs  of  a  rule  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight 
of  evidence,  in  a  case  where,  from  the  nature  and 
extent  of  the  evidence,  it  is  manifest  that  the 
matter  could  not  have  been  properly  disposed  of 
without  their  aid.  Watson  v.  Great  Western 
Railway  Company,  6  Q.  B.  D.  163  ;  50  L.  J.,  Q« 
B.  302  ;  29  \V.  R.  427. 

b.  Before  Judioature  Acta. 

i.  In  what  Court, 

A  rule  for  a  new  trial  having,  by  mistake  of 
counsel,  been  moved  in  the  Queen's  Bench  instead 
of  the  Common  Pleas,  the  latter  court  permitted 
the  motion  to  be  renewed  after  the  expiration  of 
the  four  days,    Johnson  v.  Warwick,  17  C.  B.  516. 

Where  a  cause,  commenced  in  a  superior  court, 
is  tried  in  a  county  court,  under  a  judge's  order, 
in  pursuance  of  19  &  20  Vict.  108,  s.  26,  an 
application  for  a  new  trial  should  be  made  to 
the  superior  court,  in  whose  jurisdiction  the 
cause  remains.  lialmforth  v.  Pledge,  I  L.  R., 
Q.  B,  427  ;  35  L.  J.,  Q.  B.  169  ;  12  Jur.,  K.  S. 
644  ;  14  L.  T.  361 ;  6  B.  &  S.  425. 
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iu  iMWs/rom  Equity^ 


Whether  in  a  trial  at  law,  ordered  by  a  conrt 
of  eqaitj,  there  has  or  has  not  been  misdirec-  { 
tion,  equity  is  not  bound  by  one  yerdict,  but  for  | 
its  better  satisfaction  may  direct  a  new  trial.  | 
Boyte  y.  Bossborouyh,  6  H.  L.  Cas.  2  ;  3  Jnr., ' 
N.  a  373. 

The  circumstance  that  the  plaintiff  was  dead 
when  the  issue  was  tried,  being  unknown  at  the 
trial,  docs  not  afford  a  ground  for  a  new  triaL 
Bird  y.  Xc-rr,  4  Kay  k  J.  270. 

The  conrt,  upon  the  weight  of  eyidenoe,  refused 
to  grant  a  new  trial  of  an  issue  deyisayit  yel  non, 
altiiough  in  many  parts  the  eyidence  was  con- 
flicting and  contnuuctory.  Swin/en  y.  Swin/en, 
27  Beay.  148  ;  28  L.  J.,  Ch.  849  ;  6  Jur.,  N.  S. 
1276. 

iiL  IVom  what  Courts, 

Lancaster — Gk>iirt  of  Cknninon  Pleas.] — l^lien 
an  action  is  brought  in  the  Court  of  Common 
Pleas  of  Iiancaster,  and  tried  at  the  assizes,  the 
motion  and  rule  for  a  new  trial  must  be  made  in 
the  Court  of  Westminster,  of  which  the  judge 
who  tried  such  cause  is  a  member ;  and  when, 
therefore,  such  an  action  was  tried  by  Kelly, 
C.  B.)  and  a  nonsuit  was  entered,  the  Queen's 
Bench  refused  to  entertain  a  motion  to  set  aside 
the  nonsuit,  and  for  a  new  trial.  Cox  y.  Sillen, 
25  L.  T.  425. 

A  motion  for  a  new  trial  under  4  &  5  Will.  4, 
c.  62, 8.  26,  in  an  action  in  the  Common  Pleas  at 
Lancaster,  must  be  made  in  the  court  of  which 
the  judge  who  presided  at  the  trial  is  a  member. 
Foster  y.  Jolly,  1  C,  M.  &  R.  703  ;  5  Tyr.  239  ; 
8,  P.,  ForsUr  v.  Jolliffe,  1  Scott,  54. 

A  motion  for  a  new  trial  in  an  action  in  the 
Common  Pleas  at  Lancaster  may  be  made  under 
4  &  5  Will.  4,  c.  62,  s.  36,  in  any  of  the  courts  at 
Westminster.  Smethurst  v.  Taylor,  1  D.  &  L. 
375  ;  12  M.  &  W.  190,  n. ;  13  L.  J.,  Ex.  38. 

Bat  where  a  cause  has  been  tried  in  a  borough 
court  on  a  writ  of  trial  issuing  out  of  the  Com- 
mon Pleas  at  Lancaster,  a  motion  for  a  new  trial 
cannot  be  made  to  a  judge  sitting  in  banco  at 
Westminster  under  the  4  &  5  Will.  4,  c.  62,  s.  26. 
Bury  y.  Peers,  4  D.  &  L.  163. 

On  application  to  a  superior  court  in  West- 
minster Hall,  for  a  new  trial  of  a  cause  in  the 
Common  Pleas  at  Lancaster,  the  recognizance  to 
make  and  prosecute  such  application  is  satisfied 
by  obtaining  a  rule  nisi,  whateyer  afterwards 
becomes  of  the  rule.  Hayworth  y.  Ormerod.  6 
Q.  B.  300  ;  13  L.  J.,  Q.  B.  265  ;  18  Jur.  775. 

Liverpool  Conrt  of  Passage.] — In  moying  in 
the  Court  of  Exchequer  for  rules  for  a  new 
trial  or  to  enter  a  nonsuit  in  cases  tried  in  the 
Liyerpool  Court  of  Passage,  a  rule  to  shew  cause 
will  not  be  granted  unless  either  the  counsel 
moying  was  present  at  the  trial,  or  the  assessor's 
notes  are  produced  with  an  affidavit  ycrifying 
the  assessor's  signature.  When  cause  is  shewn, 
the  assessor's  notes  must  be  produced  with  a 
similar  affidavit.  Welsh  v.  Mercer,  8  L.  R.,  Ex. 
71  ;  42  L.  J.,  Ex.  52  ;  28  L.  T.  358. 

A  copy  of  the  notes  taken  by  the  judge  at 
the  trial  of  a  cause  in  the  Passage  Court  of 
Liyerpool  is  not  needed  in  order  to  support  a 
motion  in  a  superior  court  for  a  new  trial ;  and 
such  motion  may,  according  to  the  established 
practice,  be  made  by  counsel  who  did  not  appear 
in  the  court  below.  Bridge  y.  Daine,  29  L,  T,  477. 


Comty  Oomrt.] — When  a  cause'  in  a  superior 
court  has  been  tned  before  a  county  conrt  judge, 
the  notes  of  the  judge  must  be  prodnced  on  a 
motion  for  a  new  tnal,  unless  it  is  made  by 
counsel  who  was  himself  present  at  the  trial,  or 
the  notes  have  been  applied  for  and  refused. 
Dene  y.  Sawyer,  26  L.  T.  646. 

See  CouxTT  Coubt. 

iv.  Wlien  to  he  made, 

Votiee  of  Kotion.] — ^Leaye  was  given  to  a 
defendant  to  move  for  a  new  trial  after  the 
first  four  days  of  a  term  ;  but  the  name  of  the 
case  was  not  inserted  in  the  new  trial  motion 
paper,  nor  was  any  notice  of  the  ciicnmstuioes 
given  to  the  plaintiff.  The  plaintiff  signed  judg- 
ment on  the  5th  day  of  the  term.  A  rule  for  a 
nonsuit  or  a  new  trial  was  afterwards  served  on 
the  plaintiff's  attorney.  A  rule  was  granted  to 
discharge  that  rule,  but  was  ordered  to  stand 
over  till  the  merits  of  the  first-granted  mle 
should  be  disposed  ol  The  defendant's  proper 
course  would  have  been  to  moye  to  set  aside 
the  judgment.  Lloyd  v.  Berkotitz,  16  M.  &  W. 
31  ;  16  L.  J.,  Ex.  278. 

When  a  rule  nisi  for  a  new  trial  has  been 
moved  for  after  the  first  four  days  of  term,  and 
wanted,  but  judgment  has  been  regularly  signed 
on  the  ground  that  notice  of  the  motion  was  not 
given,  the  party  obtaining  the  rule  cannot  be 
heard  in  support  of  it  whilst  the  judgment 
stands.  Doe  d.  Whitty  v.  Carr,  16  Q.  B.  117  ; 
20  L.  J.,  Q.  B.  83  ;  15  Jur.  285. 

Where,  on  account  of  the  pressure  of  business, 
a  motion  for  a  new  trial  cannot  be  heard  within 
the  first  four  days  of  the  term,  and  the  case  is 
put  down  in  the  list  of  reserved  motions,  notice 
of  that  fact  should  be  given  to  the  opposite 
party,  or  he  will  be  entitle!  to  the  costs  of  sign- 
ing judgment  if  he  proceeds  to  do  so.  JEmblin  v. 
DaHnell,  12  M.  &  W.  830. 

When  a  motion  for-  a  new  trial  is  not  made 
within  the  prescribed  time,  but  by  leave  of  the 
court  is  postponed,  or  put  into  a  list  of  reserved 
motions,  notice  thereof  must  be  given  to  the 
attorney  of  the  opposite  party,  or  the  rule  ob- 
tained will  be  discharged.  Sliaw  v.  Lancashire 
and  Yorkshire  Railway  Company,  14  L.  T.  623. 

After  Expiration  of  Time.]— The  plaintiff,  on 
the  24th  of  March,  gave  notice  of  trial  for  the 
first  sittings  for  London  in  Easter  Term,  and  on 
the  20th  of  April  gave  notice  of  his  intention  to 
enter  and  try  the  cause  as  undefended  at  the 
second  sittings.  The  defendant  accordingly  did 
not  appear  at  the  first  sittings  on  the  ^nd  of 
April,  when  the  cause  was  tried,  and  a  verdict 
found  for  the  plaintiff.  The  defendant,  on  the 
6th  of  May,  moved  for  a  rule  to  set  aside  the 
proceedings  for  irregularity  : — Held,  that  he 
ought  to  have  moved  within  four  days  from  the 
day  of  trial,  Ellaby  v.  Moore,  22  L.  J.,  C.  P. 
263. 

Where  the  courts  rose  unexpectedly  at  eleven 
o'clock  in  the  morning  on  the  last  day  for 
moving  for  a  new  trial,  and  counsel  was  in 
consequence  prevented  from  moving  within  the 
four  days,  he  was  allowed  to  move  on  a  subse- 
quent day.  Bolton  v.  Pritchard,  4  D.  &;  L.  117  ; 
11  Jur.  64. 

The  conrt  will  not  permit  the  motion  to  be 
made  after  the  proper  time,  upon  a  mere  sug- 
gestion that  the  delay  was  occasioned  by  the 
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attorney  mistakenly  supposing  that  affidavits, 
which  it  was  impossible  to  obtain  in  time, 
would  be  necessary.  Price  v.  Ihtggany  2  M.  &  6. 
641 ;  3  Scott,  N.  K.  47. 

The  court  permitted  a  motion  for  a  new  trial 
to  be  made  more  than  a  year  after  the  verdict 
was  pronounced,  a  bill  of  exceptions,  which  had 
been  tendered,  not  being  sealed  in  consequence 
of  the  judge's  death.  Newton  v.  Boodle^  4  D.  & 
L.  664  ;  16  L.  J.,  C.  P.  135. 

A  suggestion  of  perjury  on  the  part  of  a  de- 
fendant and  his  witnesses,  and  that  fresh  evi- 
dence has  been  discovered  by  the  plaintiff  since 
the  expiration  of  the  time  for  moving  for  a  new 
trial,  affords  no  ground  for  asking  the  court  to 
dispense  with  the  rule  of  court.  Gamhart  v. 
Ma/yne,  14  0.  B.,  N.  S.  320. 

A  cause  was  tried  on  the  last  day  but  two  of 
Easter  Term.  The  court  refused  to  allow  a 
motion  for  a  new  trial  to  be  suspended  until  the 
first  day  of  Trinity  Term,  on  the  ground  that 
the  attorney  had  not  had  time  since  the  trial  to 
prepare  himself  with  affidavits  of  surprise.  Cooper 
V.  Uoyd,  6  C.  B.,  N.  S.  519. 

It  is  too  late  for  a  defendant  to  move  for  a 
new  trial  after  judgment  non  obstante  veredicto. 
Pm  V.  Reid,  6  M.  &  G.  1  ;  6  Scott,  N.  R.  1010. 

The^urt  will  not  entertain  a  motion  for  a 
new  trial  in  the  term  subsequent  to  that  during 
which  the  cause  has  been  tried,  on  the  ground 
that  the  trial  took  place  on  the  last  day  but  one 
of  the  term,  and  that  the  defendant's  attorney 
had  not  time  to  consult  his  principal,  who  lives 
in  the  country,  and  to  receive  his  instructions  to 
move  during  the  same  term.  Pain  v.  Terry,  34 
L.  J.,  Ex.  224  ;  11  Jur.,  N.  S.  351  ;  12  L.  T. 
269. 

Piling  of  Affidavits.]— The  court  will  not 
allow  additional  affidavits  to  be  filed  in  support 
of  a  motion  for  a  new  trial,  after  the  expiration 
of  the  time  for  moving.  Gihbs  v.  Tunaley,  1 
C.B.640. 

An  affidavit  in  support  of  a  rule  nisi  for  a  new 
trial  must  be  sworn  within  the  first  four  days  of 
term,  although  the  court  is  not  able  to  hear  the 
motion  until  after  that  term.  Williams  v.  Mor- 
timer, 2  D.,  N.  S.  509  ;  8,  P.,  Osmar  v.  lliches, 
2  Gale,  191. 

V.  W7iat  Preclvdes, 

Submission  to  the  opinion  of  a  judge,  declared 
by  him  at  the  trial  to  be  for  a  nonsuit,  does  not 
estop  a  motion  for  a  new  trial,  if  his  opinion  is 
incorrect.  Alexander  v.  Barker,  2  Tyi*.  140 ; 
2  C.  &  J.  133. 

When  a  legal  objection  is  taken,  and  overruled 
by  the  judge,  without  reserving  the  point,  and 
the  court  is  afterwards  of  opinion  that  that 
objection  was  a  good  ground  of  nonsuit,  it  will 
grant  a  new  trial  only,  and  will  not  permit  a 
nonsuit  to  be  entered.  Minchin  v.  Clement,  1  B. 
&  A.  252. 

After  an  unsuccessful  motion  in  arrest  of 
judgment,  a  party  is  not  at  liberty  to  move  for  a 
new  trial,  even  within  the  first  four  days  of  term; 
for,  by  moving  to  arrest  the  judgment,  he  affirms 
the  verdict.  PhUpot  v.  Page,  6  D.  &  R.  281 : 
4  B.  &C.  110. 

While  a  rule  nisi  was  pending  for  a  new  trial, 
in  an  action  for  invading  the  plaintiff's  patent, 
the  defendant  sued  out  a  scire  facias  for  the  pur- 
pose of  trying  the  same  right,  but  the  court 


would  not  defer  the  discussion  of  the  rule  until 
a  decision  on  the  scire  facias  should  be  obtained. 
Ilaicorth  v.  Jlardcaxtle,  4  M.  &  Scott,  448 ;  10 
Bing.  561  ;  2  D.  P.  C.  802. 

vi.  Bent  r  let  ion. 

Where  a  party  is  entitled  to  move  for  a  new 
trial  as  a  matter  of  right,  the  court  cannot  limit 
the  inquiry  to  one  particular  point,  but  must 
grant  it  generally,  maliony  v.  IVasi,  1  0.  &  M. 
325  ;  1  D.  P.  C.  703  ;  3  Tyr.  264. 

Where  a  bill  of  exceptions  might  be  tendered, 
but  an  application  for  a  new  tiial  is  made  in- 
stead, it  must  be  granted  generally,  and  c^not 
be  restrained  to  a  particular  point.  Bernas- 
coni  V.  Farehrother,  3  B.  &  Ad.  372.  See  Ord. 
XXXIX.  r.  7. 

But  where  a  new  trial  is  not  a  matter  of  right, 
but  of  discretion,  it  may  be  restrained  to  one 
point.    Hutchinson  v.  Pijfcr,  4  Taunt.  555. 


vii.  On  Tender  of  Bill  of  Exceptions, 

Where  there  is  a  bill  of  exceptions,  a  new 
trial  cannot  be  moved  for  on  the  point  of  law 
contained  therein.  Fahrigan  v.  Mostyn,  2  W.  Bl. 
929. 

Unless  such  bill  is  abandoned.  Boe  d..Boberts 
V.  Boberts,  2  Chit.  272  ;  2  B.  &  A.  367  ;  1  Daniel, 
143. 

A  party  who  has  tendered  a  bill  of  exceptions 
cannot  move  for  a  rule  nisi  for  a  new  triiil  on  a 
ground  of  misdircction  which  might  have  been 
included  in  the  bill  of  exceptions,  unless  he 
abandons  the  bill  of  exceptions.  Atidrews  v. 
Adamtt,  15  Q.  B.  1001  ;  20  L.  J.,  Q.  B.  39  ;  15 
Jur.  149. 

viii.  07b  Beserration  of  Leave. 

In  an  action  in  the  mayor's  court,  the  recorder 
directed  a  verdict  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  for  misdirection  : — Held, 
that  the  defendant  was  confined  to  the  leave 
reserved,  and  was  not  entitled  to  insist  on  a  new 
toial  upon  the  ground  that  his  own  evidence  had 
been  improperly  excluded.  Ellis  v.  Marriott,  8 
W.  R.  192. 


ix.  On  Beath  of  Parties, 

Where  the  plaintiff  has  died  after  verdict,  the 
court  may  grant  a  new  trial  on  the  application 
of  the  defendant,  and  would,  in  such  a  case, 
impose  terms  on  him  to  prevent  his  taking 
advantage  of  the  plaintiff's  death.  Oriffith  v. 
Williams,  1  C.  &  J.  47. 

If  after  a  verdict  for  the  plaintiff,  and  pend- 
ing a  rule  for  a  new  trial,  the  plaintiff  dies,  no 
cause  can  be  shewn  against  the  rule  until  there 
is  a  personal  representative.  Slonmn  v.  Allen, 
1  M.  &  G.  96,  n. 

A  verdict/ having  been  found  for  the  defendant, 
the  plaintiff  obtained  a  rule  nisi  for  a  new  trial; 
but  the  defendant  having  died  since  the  trial,  the 
rule  was  drawn  up,  calling  upon  his  legal  repre- 
sentatives or  their  attorneys  to  shew  cause,  and  it 
was  served  upon  the  latter  : — Held,  that  cause 
might  be  shewn  against  the  rule  by  counsel  in- 
structed by  the  attorneys  acting  for  the  executors 
nam^  in  the  will,  though  there  had  been  no 
probate.     Thomas  v.  Bunn,  1  C.  B.  139. 
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X.  Several  Defendants. 


The  court  cannot  grant  a  new  trial  as  to  one 
defendant,  where  a  verdict  has  been  found 
against  him,  and  for  the  other  defendants.  Doe 
d.  Dudgeon  v.  Martin,  2  D.  &  L.  678  ;  13  M.  & 
W.  811 ;  14  L.  J.,  Ex.  128. 

Where,  in  an  action  against  five  defendants,  a 
verdict  has  been  found  against  four,  and  in 
favour  of  one,  a  rule  by  the  four  for  a  new  trial 
ought  to  be  drawn  up  calling  upon  the  other 
defendant,  as  well  as  the  plaintiff,  to  shew  cause 
why  a  new  trial  should  not  be  granted.  Belcher 
V.  Magnay,  13  M.  &  W.  816,  n. ;  3  D.  &  L.  70  ; 
14  L.  J.,  Ex.  305  ;  9  Jur.  475. 

In'an  action  for  false  imprisonment  against 
two,  where  a  verdict  has  been  given  against  one, 
it  is  no  ground  for  refusing  a  new  trial  to  him, 
that  the  other  has  obtained  a  verdict.  Orcen  v. 
Elgie,  2  Q.  B.  99  ;  8  Jur.  187. 

Where  a  rule  nisi  for  a  new  trial  is  obtained 
by  one  only  of  two  defendants,  although  it  must 
be  served  upon  the  other,  he  cannot  be  heard  in 
support  of  the  rule,  but  he  may  shew  cause 
against  its  being  made  absolute.  WaUley  v. 
Healey,  18  L.  J.,  Ex.  426. 

In  an  action  of  tort  against  seventeen  defen- 
dants, two  suffered  judgment  by  default,  fifteen 
pleaded  the  general  issue  ;  the  plaintiff  entered 
a  nol.  pros,  against  one  of  the  two,  obtained  a 
vci-dict  of  900/.  against  the  other,  and  the  jury 
found  their  verdict  in  favour  of  the  fifteen.  The 
verdict  as  to  five  of  the  fifteen  being  unwarranted, 
the  court  granted  a  new  trial  against  them, 
leaving  the  verJict  against  the  others,  and  that 
against  the  defendant  who  suffered  judgment  by 
default,  untouched.  Price  v.  Harris,  10  Bing. 
331 ;  3  M.  &  Scott,  838. 

A  verdict  having  been  found  for  two  defen- 
dants, in  an  action  for  work  and  labour  done,  a 
rule  for  a  new  trial  was  moved  for  on  the  ground 
of  misdirection  ;  but  it  being  admitted  that 
there  was  no  evidence  against  one  of  the  defen- 
dants, the  court,  in  granting  the  rule  nisi,  im- 
posed as  a  term  that  his  name  should  be  struck 
out  of  the  declaration,  and  the  plaintiff  should 
pay  his  costs.  De  Bernardy  v,  Marding,  8  Ex. 
821 ;  22  L.  J.,  Ex.  340. 

xi.  JIateriaU, 

The  court  will  not  grant  a  rule  for  an  inspec- 
tion of  documents  which  were  produced  in 
evidence  at  the  trial,  for  the  mere  purpose  of 
furnishing  materials  to  the  other  side  for  moving 
for  a  new  trial.  Pratt  v.  Ooswell,  9  C.  B.,  N.  S, 
706  ;  3  L.  T.  669. 

The  court  will  not  order  a  party  to  permit  his 
opponent  in  the  cause  to  inspect  and  take  a  copy 
of  a  deed  of  conveyance,  with  a  view  only  to 
the  discussion  of  a  rule  for  a  new  trial.  Wood 
V.  Morewood,  2  Scott,  N.  R.  204 ;  9  D.  P.  C. 
44. 

xii.  Affidavits  Beceitable. 

Upon  a  motion  for  a  new  trial,  in  an  action  for 
bi'each  of  promise  of  marriage,  on  the  ground  that 
the  damages  are  excessive  : — Semble,  that  the 
court  will  not  receive  the  affidavit  of  the  de- 
fendant, for  the  purpose  of  explaining  or  con- 
tradicting the  evidence  given  at  the  trial.  Berry 
v.  Da  Costa,  1  L.  R.,  C.  P.  331  ;  35  L.  J.,  C.  P. 
191 ;  12  Jur.,  N.  S.  588 ;  14  W.  R.  279  ;  1  H.  & 
R.  291. 


When  a  rule  for  a  new  trial  had  been  moved 
for  on  behalf  of  a  plaintiff  on  the  ground  of 
surprise,  and  had  been  granted,  the  court  would 
not  afterwards,  when  cause  was  shewn  against 
the  rule,  allow  fresh  affidavits  to  be  used,  made 
since  the  motion,  for  the  purpose  of  shewing 
that  there  was  reasonable  ground  for  believing 
that  the  plaintiff  would  succeed  at  the  new  trial  ; 
although  the  affidavits  before  the  court  soffi* 
ciently  disclosed  surprise  in  fact,  and  two  of  the 
judges  thought  that  justice  had  not  been  done 
at  the  trial.  Horrocks  v.  Maudsley,  23  L.  T. 
853. 

Affidavits  Cannot  be  used  to  supply  alleged 
omissions  in  a  judge*s  notes  of  evidence  in  & 
trial  before  him.  Coles  v.  BtUlman,  17  L.  J,,  €•  P» 
302  ;  12  Jar.  586. 

Upon  a  motion  for  a  new  trial  in  an  action  of 
crim.  con.  on  the  ground  of  surprise,  the  oomt 
received  the  affidavit  of  the  defendant,  but  not 
that  of  the  plaintiff's  wife.  UawJun"  v.  SetUe^ 
17  C.  B.  595  ;  S,  P.,  Ling  v.  Croker,  2  C.  B., 
N.  S.  760. 

An  affidavit  to  contradict  the  statement  of  a 
judge  as  to  what  occurred  at  the  trial  before  him 
is  inadmissible.  Rex  v.  Grant,  3  N.  &  M.  106  ; 
5  B.  &  Ad.  1081. 

Upon  an  application  to  set  aside  a  verdict  on 
the  ground  of  excessive  damages,  the  court  will 
not  receive  the  affidavits  of  the  defendant's  wit« 
nesses,  either  to  explain  or  to  add  to  evidence 
given  by  them  at  the  trial.  PhUlij)S  v.  Hatfield^ 
8  D.  P.  C.  882. 

Of  Jurymen.] — The  affidavit  of  a  juryman  may 
be  received  to  explain  the  circumstances  under 
which  he  came  into  the  jury  box,  on  the  trial  of 
a  cause  affecting  his  own  interest,  though  lus 
affidavit  of  what  occurred  in  the  box  daring 
the  trial  is  not  receivable.  Bailey  v.  Maeaulay, 
13  Q.  B.  815  ;  19  L.  J.,  Q.  B.  73  ;  14  Jar.  80. 

On  motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  entered  by  mistake,  the  court 
received  the  affidavit  of  a  juryman  as  to  what 
occurred  in  open  court,  on  delivery  of  the  ver* 
diet.    Roberts  v.  Hughes,  1  D.,  N.  ci.  82. 

Affidavits  of  jurymen  are  admissible  as  to  mat* 
ters  which  pass  openly  in  court ;  but  where  there 
is  a  judge's  report  on  the  same  points,  that  is  con- 
clusive. Everett  v.  Youells,  1  N.  &  M.  ^0 ;  4 
B.  &  Ad.  681. 

An  affidavit  of  a  juryman  is  not  admissible  to 
shew  what  was  said  by  a  judge  at  the  trial  of  a 
cause  where  the  judge's  notes  are  before  the 
court.     lb. 

Affidavits  of  jurymen  to  the  effect  that  they  did 
not  understand  the  answers  given  by  their  f ore- 
man  to  certain  questions  put  to  them,  to  amount 
to  a  finding  for  the  plaintiff,  are  inadmissible. 
Raphael  v.  Bank  of  Jshigland,  17  0.  B.  161 ;  23 
L.  J.,  C.  P.  33.    See  also  cases,  ante,  ooL  1956. 


xiii.  Practice  on  Moving » 

On  a  motion  for  a  new  trial,  counsel  cannot 
present  a  point  which  does  not  appear  by  the 
judge's  notes  to  have  been  raised  at  the  trial. 
aibbs  V.  Pike,  1  D.,  N.  S.  409  ;  9  M.  &  W.  351  j 
6  Jur.  465. 

Cause  cannot  be  shewn  on  behalf  of  the 
attorney  who  claims  a  lien  on  the  verdict  for 
his  costs.    SlomaJi  v.  Allen,  1  M.  &  G.  96,  n. 
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xiv.  Copy  of  Jiulgc*s  Notes. 


Practice  as  to  bespeaking  judges'  notes. 
Cockerell  v.  Aucampte,  2  C,  B.,  N.  S.  445,  n. 

It  is  not  ncccssaiy  to  have  a  copy  of  the  judge's 
notes  at  the  time  of  moving  for  a  new  trial  in 
a  case  tried,  under  a  judge's  order,  before  a 
county  court.  Moi-rUon  v.  Woohey^  15  C.  B., 
N.  S.  457. 

The  stamp  of  5«.  on  bespeaking  judge's  notes 
is  sufficient  only  when  the  cause  is  tried  before  a 
judge  of  the  court  in  which  the  rule  nisi  is  granted. 
JSkfans  v.  JRoe,  7  L.  R.,  C.  P.  138  ;  26  L,  T.  70. 

When  the  trial  is  laid  before  a  judge  of 
another  court,  a  further  fee  of  6<^.  per  folio  is 
payable.    IK 

Where  a  cause  in  a  superior  court  has  been 
tried  before  a  judge  of  a  county  court  pursuant 
to  19  &  20  Vict.  c.  108,  s.  26,  upon  motion  for  a 
new  trial  the  notes  of  the  judge  must  be  pro- 
duced, unless  the  motion  is  made  by  icounsel 
who  was  present  at  the  trial.  Taylor  v.  Ilolt^ 
3  H.  &  C.  454,  n. 

But  where  the  judge  had  refused  to  furnish  a 
copy  of  his  notes  in  the  first  instance,  and  the 
time  for  moving  for  a  new  trial  had  nearly  ex- 
pired, the  court  permitted  the  rule  to  be  drawn 
np  upon  that  affidavit,  the  party  undertaking  that 
the  notes  should  be  produced  upon  argument  of 
the  rule.    Ih, 

XV.  ArgumeiU, 

Where  at  a  trial  the  defendant's  counsel  relied 
upon  one  particular  point,  and  advisedly  ab- 
stained from  raising  others  which  might  have 
been  raised,  on  the  argument  of  a  rule  for  a  new 
trial  on  the  ground  of  misdirection,  the  court 
confined  the  counsel  to  the  point  raised  at  the 
trial.  Jotics  V.  Provincial  Ijuturance  Company, 
26  L.  J.,  C.  P.  272. 

When  a  nonsuit  was  directed  by  the  judge,  but 
leave  reserved  to  the  plaintiff  to  move  to  enter 
the  verdict  for  him  upon  the  findings  of  the  jury 
upon  certain  questions  left  to  them,  the  de- 
fendant, in  shewing  cause  against  such  a  rule, 
may  contend  that  the  findings  of  the  jury  were 
against  the  weight  of  evidence ;  and  it  is  not 
necessary  for  the  defendant  to  give  notice  of 
an  intention  to  raise  such  question  within  the 
time  allowed  for  moving  for  anew  trial.  Walker 
V.  Cory,  4  L.  R.,  Ex.  152  ;  38  L.  J.,  Ex.  123 ; 
20  L.  T.  453. 

xvi.  Rule, 

A  rule  nisi  for  a  new  trial,  obtained  and  served 
by  a  different  attorney  from  the  one  on  the  record, 
without  an  offer  to  change  the  attorney,  cannot 
be  treated  as  a  nullity.  Doe  d.  Bloomer  v.  Bran- 
son, 6  D.  P.  C.  490  ;  2  Jur.  700 ;  1  W.,  W.  &  H.  314. 

A  rule  having  been  made  absolute  for  a  new 
trial  on  payment  of  costs  by  the  plaintiff,  the  costs 
were  taxed  and  demanded  on  the  4th  of  May.  On 
the  8th  May  the  defendant  obtained  a  rule  to  dis- 
charge the  rule  for  a  new  trial,  unless  the  costs 
were  paid  before  the  fourth  day  of  the  ensuing 
term.  The  plaintiff  having  paid  the  costs  on  the 
21st  May,  the  court  discharged  the  rule,  but 
ordered  the  plaintiff  to  pay  the  costs  of  the 
application.    Solly  v.  LatM/ord,  13  M.  &  W.  151. 

Where  counsel  obtaincda rule  nisi  to  enter  a 
verdict  for  the  defendant  or  for  a  new  trial,  and 
the  defendant's  attorney  subsequently  went  to  the 
Rule  Office  and  had  the  rule  idtered,  by  striking 


out  that  part  of  it  which  related  to  a  new  trial, 
the  court  refused  to  make  the  rule  absolute  for  a 
new  trial.    James  v.  Hall,  10  Jur.  569. 

On  what  Terms.] — It  is  no  ground  for  taking 
a  new  trial  out  of  the  new  trial  paper,  and 
bringing  it  on  as  a  motion,  that  several  of  the 
witnesses  are  infirm,  and  of  an  advanced  age ; 
but  the  court  will,  in  its  discretion,  make  it  a 
term  of  the  new  trial,  that  the  evidence  of  any 
witness  who  may  die  in  the  interim  shall  be  read 
from  the  judge's  notes  of  the  former  trial. 
Atioti.,  1  D.  &  L.  725  ;  13  L.  J.,  Q.  B.  80. 

Where  a  rule  nisi  for  a  new  trial  is  granted, 
on  the  terms  of  bringing  the  amount  of  the 
verdict  into  court,  the  money  must  be  brought 
in  before  the  rule  nisi  is  drawn  up.  Clare  v. 
Fiestelj  2  D.  P.  C.  617. 

The  court  will  not  make  the  payment  of  the 
costs  of  the  day  a  condition  precedent  to  the 
plaintiff's  proceeding  to  a  second  trial.  Doe  d. 
EvaM  V.  Edwards,  2  D.  P.  C.  572. 

Where  the  court  of  Queen's  Bench  grants  a 
rule  to  set  aside  a  trial  and  verdict,  in  a  cause 
that  has  been  taken  as  undefended,  on  an  affidavit 
of  merits  by  the  defendant,  it  is  not  the  practice 
to  make  the  payment  of*  costs  by  the  dcdEendant 
on  a  particular  day  a  condition  in  the  rule. 
Bland  v.  Warren,  2  N.  &  P.  97  ;  6  D.  P.  C.  21. 

Where  a  cause  was  taken  by  mistake,  the  court 
refused  to  make  the  payment  of  costs  a  condition 
for  a  new  trial.  Etherington  v.  Kemp,  1  Chit.  634. 

Where  a  verdict  is  taken  for  the  plaintiff  sub- 
ject to  a  special  case,  and  before  the  case  is 
settled  the  defendant  becomes  bankrupt,  the 
court  will  not  order  that  a  verdict  shall  be 
entered  for  the  defendant  unless  the  ,  plaintiff 
will  proceed  with  the  case ;  but  they  will  set 
aside  the  nominal  verdict  and  direct  a  new  trial, 
unless  both  parties  consent  to  a  stet  processus. 
Cottam  V.  Partridge,  2  M.  &  G.  843 ;  3  Scott,  N. 
R.  174  ;  1  W.  P.  C.  174  ;  9  D.  P.  C.  629. 

Where  a  bankrupt  sued  for  the  benefit  of  his 
assignees,  the  court  refused  to  grant  a  new  trial, 
unless  his  assignees  would  abide  by  the  verdict, 
and  become  responsible  for  the  costs.  Noble  v. 
Adams,  7  Taunt.  59 ;  2  Marsh.  366  ;  Holt,  248. 

Soffioieney.] — It  is  a  sufficient  statement  of  the 
grounds  in  a  rule  for  a  new  trial,  that  '*  the  judge's 
direction  to  the  jury  that  the  plaintiff  was 
entitled  only  to  nominal  damages  was  wrong.'* 
Watson  'v.  Lane,  2  Jur.,  N.  S.  119. 

Where  a  rule  nisi  for  a  new  trial  is  obtained  on 
affidavits,  the  grounds  on  which  it  is  sought  to 
impeach  or  set  aside  the  verdict,  should  appear 
in  the  rule  itself ;  and  it  is  not  sufficient  to  state 
in  the  rule  that  it  has  been  granted  "on  the 
grounds  set  forth  in  the  affidavits."  Drayson  or 
Grayson  v.  Andrews,  10  Ex.  472  ;  24  L.  J.,  Ex. 
22  ;  18  Jur.  1057. 

Where  a  rule  is  not  drawn  up  in  compliance 
with  17  &  18  Vict.  c.  125,  s.  33,  the  court  has 
power  to  amend  and  enlarge  it,  on  cause  being 
shevm  against  it.    lb. 

Amendment.  ] — The  court  will  not  allow  a  rule 
for  a  new  trial  to  be  amended,  by  providing  that 
the  suit  should  not  abate  in  the  event  of  the 
death  of  the  defendant,  where  a  surety  had 
previously  entered  into  a  bond  for  payment  of 
the  damages  and  costs  of  the  second  trial.  Lopez 
V.  De  Tastet,  8  Taunt.  712. 

A  rule  for  a  new  trial  having  been  made 
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absolute  on  payment  of  costs  by  the  defendant, 
the  court  refused  to  expunge  the  conditional 
words  upon  suggestion  that  the  plaintiffs 
attorney  was  not  on  the  roll.  Punter  v. 
Grantley  (Lord^,  3  Scott,  N.  R.  647  ;  3  M.  & 
G.  295. 

xvii.   Operation  of  Rule, 

Where  a  new  trial  is  obtained  ex  debito  justitite 
on  one  of  several  issues,  the  rule  re-opens  the 
whole  record.  MacclenfiM  (^EarV)  v.  Bradley ^  7 
M.  &  W.  570. 

When  a  new  rule  is  granted  ex  debito  justitiae, 
the  party  is  not  bound  to  proceed  upon  the  rule 
within  any  limited  time.  Ilarhorov^h  (^EarV)  v. 
Shardlow,  8  M.  &  W.  265. 

xviii,  OoHs, 

General  Bules.] — ^Whcre  a  rule  nisi  is  granted 
for  a  new  trial,  the  successful  party  is  entitled 
to  recover  in  costs  his  attorney's  term  fee,  \U  per 
term,  until  the  giving  of  judgment.  Bourne  v. 
Alcoch,  4  Q.  B.  621. 

A  new  trial  after  a  perverse  verdict  of  the  jury 
is  granted  without  costs ;  secus,  after  a  mistaken 
or  an  erroneous  verdict,  Howorth  v.  Samuel,  1 
Chit.  633,  n. ;  1  B.  &  A.  566  ;  S,  P.,  ShUlitoe  v. 
Claridge,  2  Chit.  426. 

A  new  trial  was  granted  to  the  plaintiff  with- 
out costs,  when  he  had  been  improperly  non- 
suited.   JBunscall  v.  Hogg,  3  Wils,  146. 

Where  a  jury  gave  a  general  verdict  for  the 
defendant  on  three  issues,  having  been  mis- 
directed on  one,  the  court  granted  a  new  trial  on 
payment  of  costs.  Lord  v.  Wardlej  3  Bing.  N. 
C.  680  ;  4  Scott,  402  ;  1  Jur.  382. 

A  new  trial  was  ^nted  without  payment  of 
costs,  where  the  judge  had  misdirected  the 
jury  upon  an  important  matter  of  fact.  Uaine 
V.  Davey,  6  N.  &  M.  356  ;  4  A.  &  E.  892 ;  2  H.  & 
W.  30. 

In  granting  a  new  trial,  it  is  no  ground  for 
refusing  to  annex  the  condition  of  payment  of 
costs  by  the  party  obtaining  the  rule,  that  the 
attorney  of  the  adverse  party  was  not  on  the 
roll  when  those  costs  were  incurred.  Punter  v. 
Graiitley  (^Lord),  3  M.  &  G.  295  ;  3  Scott,  N.  R. 
647. 

Where,  instead  of  proceeding  on  a  new  trial, 
the  parties  agreed  to  state  the  facts  specially,  as 
if  in  a  case  reserved  at  the  trial,  on  which  the 
postca  was  afterwards  delivered  to  the  plain- 
tiff : — Held,  that  he  was  entitled  to  the  costs  of 
the  first  trial.  Robertson  v.  Liddcll,  10  East, 
416. 

Where  a  case  is  reserved,  from  the  insufficient 
state  of  which  it  is  necessary  to  send  the  cause 
down  to  a  second  trial,  and  nothing  is  said  re- 
specting the  costs,  the  party  succeeding  on  such 
second  trial  is  not  entitled  to  the  costs  of  the  first. 
Hanhey  v.  Smith,  3  T.  R.  507  j  S,  P.,  Smith  v. 
Jlaile,  6  T.  R,  71. 

In  a  like  case,  the  defendant,  without  going  to 
trial  again,  gave  the  plaintiff  a  cognovit : — ^Held, 
that  the  defendant  was  liable  to  pay  the  costs  of 
the  former  trial.  Booth  v.  Athertan,  6  T.  R.  144. 
And  see  Blvin  v.  Brummond,  4  Bing.  415  ;  1  M. 
&  P.  88. 

After  a  venire  de  novo,  awarded  upon  an  im- 
perfect special  verdict,  and  a  new  trial  granted 
after  a  verdict  for  the  plaintiff  on  the  second 
trial,  and  the  jury  finds  again  for  the  pluntiff  on 
the  third  trial,  he  is  only  entitled  to  tiie  costs  of  j 


the  last  trial,  unless  it  is  otherwise  expreased  In 
the  rule  granting  the  new  trial.  BirdY,  Apple^ 
ton,  1  East,  111. 

If  a  jury  finds  an  insufficient  verdict,  upon 
which  the  court  can  give  no  judgment,  and.  a 
new  trial  is  granted,  the  party  ultimately  suc- 
cessful is  not  entitled  to  the  costs  of  the  former 
trial.  Worcestershire  Canal  Company  v.  Tre^mt 
and  Mersey  Na>vi^ation  Company,  2  Marslu 
475. 

Where  a  mistaken  verdict  was  given  in  conse* 
quence  of  the  omission  of  the  judge  to  draw  the 
attention  of  the  jury  to  a  material  feature  in  the 
case,  the  court  imposed  the  terms  of  the  payment 
of  costs  on  the  granting  of  a  new  trial,  the  judge 
not  having  been  requested  to  ent«r  into  a  fuller 
explanation.  But  the  costs  of  a  former  trial, 
where  the  verdict  was  set  aside  for  misdirection, 
and  of  an  intermediate  postponement,  by  making' 
the  cause  a  remanet,  were  to  abide  the  event. 
mhUns  V.  Phillips,  2  M.  &  R.  238  ;  8  B.  &  C. 
437. 

When  there  were  three  verdicts,  the  first  in 
favour  of  the  plaintiff,  the  second  in  favour  of 
the  defendant  by  reason  of  a  misdirection,  and 
the  third  in  favour  of  the  defendant  apon  the 
merits,  and  the  rule  for  the  first  new  trial 
reserved  the  consideration  of  costs,  the  court 
allowed  the  defenduit  to  take  the  costs  of  the 
first  or  second  at  his  option,  and  the  costs  of  the 
third.  Body  v.  JBsdaile,  3  Bing.  174  ;  10  Mooie, 
669. 

When  a  new  trial  is  granted  upon  payment  of 
costs,  remanet  fees,  although  incurred  before  the 
unsatisfactory  trial,  are  to  be  paid  by  the  party 
impugning  the  verdict.  RoJnnJton  v.  Day,  2  N". 
&  M.  670  ;  5  B.  &  Ad.  814. 

Verdict  agrainst  Eridenoe.]— The  17  &  18  Vict, 
c.  125,  8.  44,  does  not  apply  where  a  new  trial  is 
granted  for  no  fault  of  the  jury,  but  on  freeh 
matter  disclosed  by  affidavit.  Abbott  v.  Bult,  X 
Jur.  N.  S.  93. 

A  new  trial  was  granted,  on  the  ground  of  the 
verdict  being  against  the  weight  of  evidence, 
and  was  also  moved  on  affidavits  :  the  court 
directed  the  costs  to  abide  the  event,  excepting 
those  of  the  affidavits,  which  the  party  who 
succeeded  on  the  rule  ought  to  pay  in  any  event. 
Ih. 

When  a  new  trial  is  granted  on  the  ground 
that  the  verdict  is  against  evidence,  the  party 
who  succeeds  on  the  second  trial  but  fails  on  the 
first,  is  not  entitled  to  the  costs  of  the  first  trial, 
without  a  special  order  of  the  court.  JBcan*  v. 
Robinson,  11  Ex.  40  ;  24  L.  J.,  Ex.  212. 

In  an  action  for  the  wrong^l  dismissal  of  a 
clerk,  with  a  count  for  wages,  the  plaintiff  ob- 
tained a  verdict  on  the  first  count,  and,  no  daim 
being  urged  on  the  second  count,  the  verdict  on 
that  was  entered  for  the  defendant.  A  rule  for 
a  new  trial  was  afterwards  granted,  "  the  plain<* 
tiff's  costs  of  and  occasioned  by  the  trial  already 
had,  and  of  and  occasioned  by  this  application, 
to  abide  the  event  of  this  cause."  On  the  second 
trial  the  defendant  obtained  a  verdict  on  the 
first  count,  and  the  plaintiff  (who  had  then  dis* 
covered  that  there  had  been  a  mistake  in  the 
calculation  of  the  wages  due  to  him  at  the  time 
of  the  dismissal)  had  a  verdict  on  the  second 
count : — Held,  that  the  event  contemplated  by 
the  rule  being  the  event  in  respect  of  which  the 
contest  took  place  upon  the  first  trial,  the  plain* 
tiff  was  not  entitled  to  the  costs  mentioned  in 
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the  rule.    Dawgon,  v.  Harris^  11  C.  B.,  N.  S. 
801 ;  31  L.  J.,  C.  P.  1G8  ;  6  L.  T.  680 ;  10  W.  R. 

2m, 

Bule  Silent  as  to.] — If  a  new  trial  is  granted 
on  the  ground  that  the  verdict  was  imperfect, 
without  any  mention  of  costs  in  the  rule,  the 
costs  of  the  first  trial  will  not  be  allowed  to 
the  successful  party,  though  he  succeeds  on  the 
second.    Ilorttey  v.  Oraham^  23  L.  T.  496. 

Rule  64  of  Hilary  Term,  1853,  applies  only  to 
cases  where  a  new  trial  is  granted  upon  the 
whole  record.  Bower  v.  Hilly  2  Scott,  640 ;  1 
Hodges,  334 ;  5  D.  P.  C.  183. 

A  rule  was  made  absolute  for  a  new  trial  with- 
out any  mention  of  costs  in  the  rule : — Held, 
that  the  master  was  right  in  allowing  the  suc- 
cessful party  all  such  costs  of  the  first  trial  as 
were  available  for  the  second.  Lambert  v.  Lyd- 
don,  4  D.  &  L.  400  ;  2  B.  C.  Rep.  232  ;  16  L.  J., 
Q.  B.  34  ;  11  Jur.  44. 

Where  a  rule  is  made  absolute  for  a  new  trial, 
and  no  mention  is  made  of  the  costs  of  the  rule, 
neither  party  is  entitled  to  them.  Eccles  v. 
Harper,  3  D.  &  L.  71 ;  14  M.  &  W.  248 ;  14  L.  J., 
Ex.  264. 

After  verdict  for  the  plaintiff  a  new  trial  was 
granted,  on  the  ground  of  the  reception  of  im- 

g roper  evidence.  The  defendant  then  withdrew 
is  plea,  and  suffered  judgment  by  default.  The 
rule  for  a  new  trial  was  silent  as  to  the  costs  of 
the  first  trial : — ^Held,  that  the  plaintiff  was  not 
entitled  to  the  costs  of  the  first  trial.  Peacock 
V.  Harrig,  1  N.  &  P.  240  ;  6  A.  &  E.  449 ;  2  H. 
&  W.  456. 

Coiti  to  abide  the  Event.]— Where,  on  the 
first  trial  of  a  cause,  the  plaintiff  obtains  a  verdict, 
and  a  rule  is  afterwards  made  absolute  for  a  new 
trial,  the  costs  to  abide  the  event,  and  the  defen- 
dant succeeds  on  the  second  trial,  neither  party 
is  entitled  to  the  costs  of  the  rule  for  a  new  trial. 
,  Eccles  V.  Harper,  14  M.  &  W.  248  ;  3  D.  &  L. 
71  ;  14  L.  J.,  Ex.  264. 

When  the  court  orders  a  new  trial,  the  costs  to 
abide  the  event,  such  event  means  the  ultimate 
event  of  the  cause  ;  therefore,  if  the  verdict  on 
the  second  trial  is  set  aside,  and,  on  a  third,  the 
ultimate  event  is  the  same  as  at  the  first  trial, 
the  party  succeeding  at  the  last  will  be  entitled 
to  the  costs  of  the  first  trial.  Meule  v.  Ooddard, 
5  B.  &  A.  766. 

When  the  costs  of  the  former  trial  are  to  abide 
the  event  of  a  new  trial,  if  the  same  party  suc- 
ceeds on  the  new  trial,  he  has  costs  of  both  trials ; 
if  his  opponent,  he  has  only  the  costs  of  the  new 
trial.  Sherlock  v.  Barnedj  8  Bing.  21  ;  I  M.  & 
Scott,  58. 

If  costs  are  directed  to  abide  the  event,  neither 
party  has  the  costs  of  the  first  trial,  if  the  event 
of  the  second  is  different  from  that  of  the  first 
trial.  Qinhum  v.  Fishy  2  C.  &  J.  126 ;  2  Tyr. 
155. 

When  a  rule  for  a  new  trial  is  granted,  **  costs 
to  abide  the  event  of  such  trial,"  the  "  event " 
which  is  to  decide  the  right  to  costs  is  the  event 
of  the  dispute  which  was  before  the  court  at  the 
time  of  discussing  the  rule,  and  which  the  parties 
go  down  to  try.  Jones  v.  Williams,  8  L.  B., 
Q.  B.  280  ;  42  L.  J.,  Q.  B.  48  ;  28  L.  T.  122  ;  21 
W.  R.  390. 

Cause  Beferred.] — Where  a  cause  is  referred 
by  order  of  nisi  prius,  and  the  award  is  after- 


wards set  aside  on  the  ground. of  the  arbitrator 
not  having  adjudicated  on  all  the  matters  re- 
ferred, and  the  cause  is  tried  again,  the  party 
ultimately  succeeding  is  not  entitled  to  the  costs 
of  the  first  trial.  Wood  v.  Durufany  5  M.  &  W. 
87  ;  7  D.  P.  0.  344  ;  3  Jur.  582. 

The  arbitrators  to  whom  a  cause  was  referred 
at  nisi  prius  were  unable  to  decide,  and  they 
suffered  the  time  for  making  their  award  to  ex- 

Sire,  upon  which  the  plaintiff  carried  the  cause 
own  to  a  second  trial,  and  obtained  a  verdict : — 
Held,  that  each  party  must  pay  his  own  costs 
upon  the  first  trial.  Thomas  v.  LewiSy  6  D.  P.  C. 
395  ;  W.,  W.  &  D.  67  ;  1  Jur.  104. 

After  verdict  for  the  plaintiff,  the  defendant 
obtained  a  rule  for  a  new  trial,  which  was  made 
absolute,  no  mention  being  made  of  costs.  The 
parties  then  agreed  to  a  r^erence,  and  the  order 
of  reference  stipulated  that  the  costs  were  to 
abide  the  event.  The  arbitrator  having  decided 
the  cause  in  favour  of  the  'defendant : — Held, 
that  he  was  not  entitled  to  the  costs  of  the  trial. 
Thomas  v.  Hawkes,  9  M.  &  W.  53  ;  1  D.,  N.  S. 
346;  5  Jur.  1115. 

A  rule  nisi  for  a  new  trial  was  obtained  after 
a  verdict  for  the  defendant,  and  the  cause  was 
then  referred,  and  the  costs  left  in  the  discretion 
of  the  arbitrator.  He  awarded  in  favour  of  the 
plaintiff,  and  directed  the  defendant  to  pay  the 
costs  of  the  cause  : — ^Held,  that  it  meant  such 
costs  as  the  defendant  would  have  been  liable  to 
pay,  if,  on  a  new  trial,  there  had  been  a  verdict 
for  the  plaintiff.  Riff  by  v.  Okelly  7  B.  &  C. 
57. 

Jnzy  Discharged.] — On  the  trial  of  a  cause, 
the  jury  was  unable  to  agree,  and  was  in  conse* 
quence  discharged  by  the  judge,  without  having 
given  a  verdict,  and  the  associate  indorsed  the 
record  as  a  remanet,  and  the  cause  being  tried 
again,  the  plaintiff  had  a  verdict: — Held,  that 
he  was  not  entitled  to  the  costs  of  the  first  trial. 
Bromi  V.  ClarkCy  12  M.  &  W.  25  ;  1  D.  &  L.  409  ; 
13  L.  J.,  Ex.  36  ;  7  Jur.  1043. 

Where  a  jury,  being  unable  to  agree,  is  dis- 
charged with  the  consent  of  counsel,  the  party 
who  obtains  the  verdict  on  the  second  trial  is 
not  entitled  to  the  costs  of  the  first  trial.  Be  s- 
tock  V.  North  Staffordshire  Railway  Company y 
18  Q.  B.  777  ;  21  L.  J.,  Q.  B.  384  ;  16  Jur.  726. 

So  where  \he  jury,  being  unable  to  agree  upon 
their  verdict,  is  discharged  by  the  judge,  and  the 
plaintiff  afterwards  discontinues,  the  defendant 
is  not  entitled  to  the  costs  of  the  trial.  Wall  v. 
London  and  SoiUh-Wvatern  Railway  Company ,. 
11  Ex.  696  ;  25  L.  J.,  Ex.  93. 

Where  a  jury  was  discharged  by  the  judge,  of 
his  own  authority,  from  finding  a  verdict,  they 
being  unable  to  agree,  the  ultimately  successful 
party  is  not  entitled  to  the  costs  of  the  firat 
attempt  at  trial.  Waite  v.  Spuryin,  4  D.  P.  C. 
575. 

Discharge  of  Bnle.]— Where  a  rule  nisi  has 
been  obtained  for  a  new  trial,  or  to  enter  a 
verdict  for  the  defendant,  unless  the  plaintiff 
consents  to  reduce  the  verdict,  and  the  plaintiff 
does  consent  to  reduce  the  ver  Jict,  and  the  rule  is 
thereupon  discharged,  each  party  pays  his  own 
costs  of  the  rule.  Thompson  v.  Bailey ,  4  Ex. 
86  ;  7  D.  &  L.  234. 

After  verdict  f oi:  a  plaintiff,  a  rule  nisi  for  a 
new  trial  or  for  arresting  the  judgment  was  ob- 
tained ;  the  rule  for  a  new  trial  was  made  abso* 
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lute,  the  question  of  costs  being  reserved.  After 
verdict  for  the  plaintiff  on  the  second  trial,  a 
rule  nisi  for  a  new  trial,  or  for  arresting  the 
judgment,  was  obtained,  and  afterwards  dis- 
charged : — Held,  that  the  plaintiff  was  entitled 
to  the  costs  of  the  first  tnal.  Hunter  v.  Cald- 
well,  10  Q.  B.  83  ;  11  Jur.  1056. 

Judgment  for  the  defendants  was  signed  on 
the  14th  of  November,  1846,  and  on  the  9th  of 
March,  1847,  the  costs  in  the  cause  were  taxed : 
— Held,  that  it  was  competent  to  the  defendants 
afterwards  to  tax  their  costs  of  a  rule  for  a  new 
trial,  obtained  by  the  plaintiffs  on  the  20th 
November,  1846,  and  discharged  with  costs  on 
the  15th  of  January,  1847,  the  exists  of  such  rule 
not  being  costs  in  the  cause.  Newton  v.  Boodle, 
4  C.  B.  359. 

A  rule  absolute  for  a  new  trial,  obtained  in 
Easter  Term  by  the  defendant,  upon  payment  of 
costs,  not  having  been  served  upon  the  plaintiff, 
the  court,  upon  the  application  of  the  plaintiff 
in  Michaelmas  Term,  discharged  the  rule  for  a 
new  trial.     Cliusc  v.  Oohle,  3  M.  &  G.  635. 

A  rule  to  discharge  a  rule  for  a  new  trial,  on 
the  ground  that  the  party  has  neglected  to  pay 
costs,  is,  in  the  Court  of  Exchequer,  a  rule  nisi, 
which  makes  itself  absolute,  unless  cause  be 
shewn  within  a  limited  time.  Phillips  v.  War- 
ren, 3  D.  &  L.  301 J  14  M.  &  W.  730  ;  15  L.  J., 
Ex.  3  ;  9  Jur.  930. 

Where  in  trespass  there  were  several  issues, 
one  of  them  on  a  pica  of  liberum  tenementum, 
and  the  judge  improperly  rejected  evidence  ap- 
plicable to  that  issue  only,  the  court  discharged 
a  rule  for  a  new  trial  after  a  verdict  for  the  de- 
fendant on  several  issues,  on  his  consenting  to 
the  verdict  being  entered  for  the  plaintiff  on 
that  issue ;  and  gave  no  costs  of  the  rule  to 
either  party.    Hughes  v.  Hughea,  15  M.  k.  W.  701 . 

When,  upon  a  verdict  being  returned  for  the 
plaintiff,  the  defendant  obtains  a  rule  nisi  for  a 
new  trial,  which  is  afterwards  discharged  in 
consideration  of  the  plaintiff  consenting  to  a  re- 
duction of  his  damages,  neither  party  pays  to 
the  other  the  costs  of  the  rule.  Hussey  v.  Me- 
tropolitan Railway  Company,  20  L.  T.  612. 

A  rule  was  made  absolute  for  a  new  trial  on 
payment  of  costs  by  the  plaintiff.  The  costs 
were  taxed  and  demanded  on  the  4th  of  May. 
On  the  8th,  the  defendant  obtained  a  rule  nisi 
to  discharge  that  rule,  unless  the  costs  were  paid 
before  the  4th  day  of  the  ensuing  term.  The 
plaintiff  having  in  the  meantime  paid  the  costs, 
the  court  discharged  the  rule,  but  ordered  the 
plaintiff  to  pay  the  costs  of  the  application. 
Sicily  V.  Langford,  2  D.  &  L.  258. 

Where  a  rule  for  a  new  trial  upon  payment  of 
costs  is  granted,  a  rule  to  rescind  that  rule,  upon 
the  ground  that  the  costs  have  not  been  paid,  is, 
in  the  Common  Pleas,  a  rule  nisi  only  in  the  first 
instance.     Spear  v.  Ward,  1  L.,  M.  &  P.  248* 

Where  a  rule  absolute  for  a  new  trial  on  pay- 
ment of  costs  had  been  granted,  but  the  costs 
were  not  paid  within  a  reasonable  time,  the 
court  made  a  rule  absolute  in  the  first  instance 
for  discharging  the  rule.  Champion  v.  Griffiths, 
1  D.,  N.  S.  319  ;  5  Jur.  1182. 

On  Biscontiniianoe.] — ^When  the  court  granted 
a  rule  for  a  new  trial  on  the  application  of  the 
defendant,  in  a  case  where  the  plaintiff  suc- 
ceeded, and  the  latter  applied  to  amend  his 
declaration,  but  discontinued  the  action,  not 
choosing  to  pay  the  costs  of  the  former  trial, 


as  the  condition  of  the  amendment : — ^Held,  that 
the  defendant  was  not  entitled  to  the  costB  of 
the  trial,  notwithstanding  the  discontinuance. 
Gray  v.  Cox,  8  D.  &  R.  220 ;  5  B.  &  C.  458. 

Where  after  a  verdict  for  a  defendant,  and  a 
rule  absolute  for  a  new  trial,  the  pliuntiff  dis- 
continues the  action,  the  defendant  is  entitled  to 
the  costs  of  the  trial.  Sweeting  v.  Halse,  4  M. 
&  R.  545 ;  9  B.  ft  C.  369. 

Where  a  defendant  had  a  verdict  on  one  of 
two  issues,  and  the  plaintiff  on  the  other  issue, 
and  the  defendant  obtained  a  rule  for  a  new- 
trial  on  the  latter  issue,  on  the  ground  of  mis- 
direction, whereupon  the  plaintiff  disoontinaed : 
— ^Held,  that  the  defendant  was  not  entitled  to 
the  costs  of  the  trial .  Macelesfield  QBart)  v.  Sad- 
deley  or  Bradley,  7  M.  &  W.  570  ;  9  D.  P.  C.  312. 

The  defendants  in  replevin  having  obtained  a 
verdict,  a  rule  for  a  new  trial  was  g^ranted,  on 
the  ground  that  evidence  had  been  improperly 
admitted.  This  rule  was  made  absolute.  The 
plaintiff  gave  a  fresh  notice  of  trial,  but  after- 
wards gave  notice  of  discontinuance,  and  the 
cause  was  not  re-tried.  On  the  taxation,  the 
costs  of  searches  for  documentary  evidence  (not 
including  the  evidence  objected  to),  which  bad 
been  made  use  of  on  the  first  trial,  were  allowed 
to  the  defendants,  as  well  as  the  charge  of  draw- 
ing and  copying  the  old  briefs  : — ^Held,  that  as 
these  matters  would  have  been  available  if  the 
cause  had  been  tried  again,  such  costs  were  pro- 

E^rly  aUowed    Darnel  v.  WiWn,  8  Ex.  156 ;  22 
.  J.,  Ex.  73. 

What  Costs.] — Costs  of  opposing  an  nnsac- 
cessful  application  for  a  new  trial  are  costs  in 
the  cause.  Eyre  v.  Thorpe,  6  D.  P.  C.  768. 
•  When  a  new  trial  is  granted  on  payment  of 
costs,  such  costs  do  not  include  the  costs  of 
summonses  to  obtain  admissions,  they  being 
costs  in  the  cause  ;  nor  do  they  include  expenses 
of  briefs,  where  the  same  will  be  used  on  the 
second  trial.  Lord  v.  Wardle,  5  Scott,  398 ;  6 
D.  P.  C.  174. 

If  an  attorney  shews  cause  on  his  own  behalf, 
against  a  rule  for  a  new  trial,  or  a  stet  processos, 
his  client  not  appearing,  the  costs  of  the  attorney 
are  not  costs  in  the  cause,  but  must  be  made  the 
subject  of  a  special  application  to  the  court ;  and 
if  tnat  application  is  not  made  when  the  rule  is 
disposed  of,  the  court  will  not  afterwards  amend 
the  rule  as  to  them.  Southee  v.  (Terry,  2  D.  P.  C. 
522. 

The  party  who  succeeds  at  a  second  trial  will 
not  be  allowed  on  taxation  the  costs  he  has  in- 
curred for  copies  of  a  shorthand  writer's  notes 
of  the  evidence  given  at  the  former  triaL  Grease 
V.  Barrett,  2  C,  M.  &  R.  738  ;  1  Tyr.  k  G.  112. 

Where  there  have  been  two  trials,  and  the  suc- 
cessful party  is  entitled  to  the  costs  of  the  second 
trial  only,  the  master  may  allow  fees  on  the  second 
trial,  with  reference  to  "those  given  on  the  first. 
Wilkinson  v.  Malin,  2  D.  P.  C.  65. 

A  plaintiff  obtained  a  verdict,  and  a  new  trial 
was  granted  on  account  of  the  admission  of 
improper  evidence.  The  plaintiff  drew  up  the 
rule  for  the  new  trial,  and  served  it  on  the 
defendant,  who  informed  the  plaintiff  that  he 
would  not  avail  himself  of  the  rule.  The  conrt 
ordered  that  the  postea  should  be  delivered  to 
the  plaintiff,  and  that  he  should  have  his  costs 
of  the  trial.  But  the  court  allowed  neither 
party  the  costs  of  the  rule  for  a  new  trial,  or  of 
the  rule  for  giving  the  postea  and  costs  to  the 


1985 


PRACTICE— .Veto  Trial. 


1986 


plaintiff.    Be  Rutzeii  v.  Lloyd,  5  A.  &  E.  456  ; 
W.,  W.  &  D.  473  ;  2  N.  &  P.  213. 

On  the  trial  of  a  cause  in  which  there  were 
several  issues,  the  plaintiff  had  a  general  verdict, 
leave  being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit,  or  a  verdict  for  the  defendant. 
A  rule  was  obtained  accordingly,  and  thereupon 
it  was  agreed,  that  the  facts  should  be  stated  in  a 
special  case  for  the  opinion  of  the  court.  On  the 
argument  of  the  case  the  court  gave  judgment  for 
the  defendant,  and  the  verdict  was  accordingly 
entered  for  him,  and  this  judgment  was  after- 
wards affirmed  in  the  Exchequer  Chamber : — 
Held,  that  he  was  entitled  to  the  costs  of  the 
trial,  and  that  although  one  of  the  issues  was 
griven  up  by  him  at  the  trial.  Tohin  v.  Crawford, 
10  M.  &  W.  602 ;  2  D.,  N.  S.  541 ;  12  L.  J., 
Ex. -77. 

xix.  Appeal  to  Excliequifr  Chnmber, 

Time  for  Application.]— The  plaintiff  having 
obtained  a  verdict  in  an  action  for  infringement 
of  a  patent,  a  rule  nisi  was  obtained  to  enter  the 
verdict  for  the  defendant  on  a  point  reserved,  and 
for  a  new  trial  for  misdirection ;  and  because 
the  verdict  was  against  evidence,  the  court 
made  the  rule  absolute  to  enter  the  verdict  for 
the  defendant,  without  hearing  any  argument 
as  to  the  new  trial ;  and  notice  of  appeal  having 
been  given,  enlarged  the  rest  of  the  rule  until 
the  decision  of  the  court  of  error.  Betts  v. 
Menzies,  28  L,  J.,  Q.  B.  361. 

A  rule  niiBi  being  granted  to  a  defendant  ior 
a  new  trial  as  against  evidence,  and  also  to  enter 
the  verdict  for  him  on  the  ground  of  misdi- 
rection, and  the  rule  being  made  absolute  on 
that  ground  to  enter  the  verdict  for  him,  the 
rule  as  to  a  new  trial  standing  over,  notice  was 
given  by  the  plaintiff  of  appeal,  and.the  defen- 
dant signed  judgment.  The  judgment  was 
affirmed  in  error,  and  thereupon  the  defendant 
got  an  injunction  in  equity  dissolved.  The 
judgment  was  ultimately  reversed  in  the  House 
of  Lords,  and  the  court  then,  it  not  appearing 
that  the  plaintiff  had  been  prejudiced,  allowed 
the  defendant  to  re-enter  the  case  on  the  new 
trial  paper,  in  the  rule  as  against  evidence. 
Bc'ttg  V.  Menzwsj  11  W.  R.  88. 

The  court  has  a  discretionary  power,  after  the 
lapse  of  the  four  days  for  giving  notice  of  appeal 
from  a  judgment,  upon  an  application  for  a  new 
trial,  to  enlarge  the  time  for  giving  such  notice. 
Ward  V.  Lumley,  5  H.  &  N.  656  ;  29  L.  J.,  Ex. 
372  ;  6  Jut.,  N.  S.  560 ;  8  W.  R.  543. 

Wbere  the  point  had  been  reserved,  and  it 
was  sworn  that  there  was  an  intention  to  give 
the  notice,  and  that  it  had  been  omitted  within 
the  four  days  by  mere  mistake,  and  there  had 
been  verbal  notice  of  the  intention,  and  the 
application  was  made  promptly,  the  court 
allowed  the  formal  notice  to  be  given.    lb. 

On  an  application  for  further  time  to  deliver 
notice  of  appeal  from  a  decision  on  a  motion  for 
a  new  trial,  within  four  days  from  the  time  of  the 
decision,  it  is  necessary  not  only  to  shew  suffi- 
cient reason  to  account  for  the  default,  but  like- 
wise to  satisfy  the  court,  that  supposing  -the 
court  had  originally  a  discretionary  power  to 
allow  an  appeal,  the  court  could  have  allowed  it 
in  the  particular  case.  Watso7h  y,  Larie,  25 
L.  J.,  Ex.  240. 

It  is  not  a  sufficient  reason  for  the  default, 
that  the  attorney  inadvertently  allowed  the 
time  to  elapse.    Ih, 

VOL.  V» 


When  Appeal  Liea.] — ^Where  the  court  below 
has  refused  to  grant  a  rule  nisi  for  a  new  trial, 
or  to  enter  a  verdict  upon  leave  reserved,  and 
there  is  an  appeal  against  such  refusal  to  the 
Exchequer  Chamber,  the  court  will  grant  a  rule 
nisi,  if  they  think,  fit  to  do  so,  against  which 
cause  must  be  shewn  in  the  first  instance,  only 
one  counsel  being  heard  on  each  side.  KhigS' 
ford  V.  Merry,  1  H.  &  N.  603  ;  26  L.  J.,  Ex.  83  ; 
3  Jur.,  N.  S.  68— Ex.  Ch. 

Where  a  motion  for  a  new  trial  has  been  made, 
not  only  on  the  g^uad  that  the  verdict  was 
against  the  weight  of  evidence,  but  also  on  the 
ground  that  the  judge  had  not  ruled  according 
to  law,  tfie  alleged  misdirection  being  in  not 
directing  the  jury  to  find  a  verdict  for  the  party 
applying  as  to  a  certain  part  of  the  claim ;  if 
the  rule  is  refused  on  the  former  ground,  as  to 
the  weight  of  evidence,  the  judge  certifying  that 
he  is  not  judicially  dissatisfied  with  the  verdict, 
and  the  point  depends  upon  a  question  of  fact, 
arising  on  the  evidence,  which  he  was  not  asked 
specifically  to  leave  to  the  jury,  an  appeal  will 
not  be  allowed.  Holden  v.  Mordach,  27  L.  J., 
Ex.  27. 

When  on  a  rule  to  enter  a  nonsuit,  and  for 
a  new  trial,  the  court  was  equally  divided  in 
opinion,  the  court,  instead  of  allowing  the  rule  to 
drop,  discharged  it,  in  order  to  enable  the  parties 
to  appeal.    Burnett  v.  Allen,  4  Jur.,  N.  S.  488. 

If  a  rule  for  a  new  trial  drops  in  consequence 
of  the  judges  being  equally  divided  in  opinion, 
the  party  who  obtained  the  rule  may  appeal. 
LeH  V.  Green,  4  Jur.,  N.  S.  86. 

The  court  having  granted  a  rule  nisi  to  enter  a 
verdict  for  the  defendant  on  a  point  reserved  at 
the  trial,  or  for  a  new  trial  on  the  ground  of 
misdirection,  and  that  the  verdict  was  against 
evidence,  afterwards  made  the  rule  absolute  to 
the  extent  of  granting  a  new  trial.  No  leave  to 
appeal  was  given : — Held,  that  no  appeal  lay. 
Ahhott  V.  Feary,  6  H.  &  N.  113  ;  6  Jur.,  N.  S. 
1099  ;  8  W.  R.  617— Ex.  Ch. 

Preliminary  Objection,  when  to  be  Taken.] — 

If  the  respondent  wishes  to  take  a  preliminary 
objection  to  the  appeal  being  heard,  it  should  be 
made  at  once,  before  the  rule  nisi  is  moved  for. 
The  statement  of  the  case  will  not  prevent 
the  respondent  from  taking  such  an  objection. 
Kingftford  v.  Merry,  supra. 

Jnrisdiction.] — Leave  to  appeal,  in  an  action 
for  infringement  of  a  patent,  was  granted,  and 
the  court  added  to  the  leave,  *^and  also  on  the 
ground  that,  taking  the  specification  and  dis- 
claimer to  be  good,  there  was  no  evidence  to  go 
to  the  jury  of  infringement."  This  second 
point  had  not  been  discussed  in  the  court  below. 
The  Exchequer  Chamber  affirmed  the  judgment 
of  the  court  below,  on  the  question  of  the  suffi- 
ciency of  the  specification  and  disclaimer,  but 
directed  a  new  trial,  on  the  ground  that  there 
was  no  evidence  of  infringement  to  go  to  the 
jury  : — Held,  that  the  Exchequer  Chamber  had 
authority  to  grant  a  new  trial.  Seed  v.  Higgina, 
8  H.  L.  Cas.  550. 

Upon  an  appeal  to  the  Exchequer  Chamber 
from  a  decision  of  the  court  below,  making 
absolute  a  rule  for  a  new  trial,  the  respondent 
cannot  support  that  deoision  on  the  ground  that 
the  verdict  was  gainst  the  weight  of  evidence  ; 
for  under  the  Common  Law  Procedure  Aet, 
1854,  the  Court  of  Appeal  has  no  jurisdiction  to 
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entertain  that  question  in  any  form.  MorrUon 
V.  Ufiirerital  Marhie  Iiisurafwe  Company,  8  L.  R., 
Ex.  197;  42  L.  J.,  Ex.  115;  21  W.  R.  774— 
Ex.  Ch. 

In  ejectment  for  the  recovery  of  premises  by 
reason  of  a  forfeiture  for  breach  of  covenant,  for 
converting  dwelling-houses  into  shops,  the  court 
held  that  the  user  of  the  premises  in  their  altered 
state  for  more  than  twenty  years  with  the  know- 
ledge of  the  lessor,  although  occasionally  com- 
plained of,  was  evidence  from  which  a  jury 
might  presume  a  licence  : — Held,  that  the  court 
might  have  granted  a  new  trial,  but  as  in  its 
discretion  it  did  not,  the  court  of  appeal  would 
not  exercise  a  counter-discretion  by  granting 
such  new  trial.  Gibson  v.  Doeg,  7  L.  T.  71 — 
—Ex.  Ch. 

A  suggestion  of  error,  under  15  &  16  Vict, 
c.  76,  8.  152,  and  an  appeal  against  a  rule  to 
enter  a  verdict,  may  be  made  at  the  same  time, 
and  argued  together.  Wheelton  v.  HardUty^ 
1  El.  &  Bl.  232  ;  5  Jur.,  N.  S.  14— Ex.  Ch. 

CoBta.] — If  the  court  is  equally  divided  in 
opinion  upon  a  rule  for  a  new  trial,  and  it  con- 
sequently drops,  neither  party  is  entitled  to  any 
costs  of  the  rule.  Dansey  v.  Richardso^i,  3  El. 
&  Bl.  722  ;  2  C.  L.  R.  1467  ;  23  L.  J.,  Q.  B.  361  ; 
18  Jur.  957. 

Where  the  Exchequer  Chamber  confirms,  on 
appeal,  the  decision  of  the  court  below,  as  to 
granting,  discharging,  or  making  absolute  a  rule, 
the  appellant  is  liable  for  the  costs  both  of  the 
appeal  and  of  the  proceedings  below.  Barker 
V.  Windle,  6  El.  k  Bl.  675  ;  2  Jur.,  N.  S.  1069  ; 
S,  a  nom.  Windle  v.  Barker ^  23  L.  J.,  Q.  B.  249. 

So  where  the  Exchequer  Chamber  reverses, 
upon  appeal,  the  decision  of  the  court  below  as 
to  granting,  discharging,  or  making  absolute  a 
rule,  the  appellant  is,  as  a  general  rule,  entitled 
to  such  costs  as  he  would  have  had  if  the  deci- 
sion in  the  court  below  had  been  in  his  favour, 
but  not  to  the  costs  of  the  appeal.  Young  v. 
MoelUr,  6  El.  &  Bl.  681. 

The  rule  with  regard  to  costs  in  appeals  under 
17  &  18  Vict.  c.  125,  8.  42,  is  the  same  as  in  cases 
in  error.  Walker  v.  BaHlett,  18  C.  B.  845  ;  2 
Jur.,  N.  S.  643. 

After  the  decision  of  the  court  below,  and 
final  judgment  has  been  signed,  such  court  has 
no  power  with  reference  to  the  costs  of  the 
app(^.     Parr  v.  Wlntcringham,  5  L.  T.  361. 
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supra,  XV.  New  Trial. 

12.  Under  Order  XIV,— See  supra,  VI.   Ord. 

XIV. 

1.  Pbaoticb. 

a.  Since   JTudioatnre  Acts. 

CSee  Rules  of  Supreme  Court,  1883,  Ord,  XLI. 

rr,  1  &  2.) 

Entry  of.]— Under  Rules  of  Supreme  CJourt, 
1875,  Ord.  XL.  the  court  has  power  to  order  jndg-- 
ment  to  be  entered  in  the  same  way  as  the  judge 
at  the  trial,  as  a  matter  of  law,  should  have  di- 
rected it  to  be  entered ;  but  the  court  has  no  power 
to  withdraw  questions  of  fact  from  the  jury  whidi 
are  properly  for  their  consideration.  Milissieh 
V.  Lloyds,  36  L.  T.  423— C.  A. 

Declaring  Future  Bights.] — The  former  prac- 
tice of  the  court  in  refusing  to  declare  the  fature 
rights  of  parties  is  altered  in  a  case  where  the 
rights  are  vested,  where  all  parties  who  can  be- 
come interested  are  represented  at  the  hearing, 
and  when  the  number  of  classes  of  persons  who 
can  possibly  become  interested  may  be  diminished, 
bat  cannot  be  increased.  Curtis  y.  Shefirld 
(No.  2),  21  Ch.  D.  1  ;  51  L.  J.,  Ch.  536  ;  46  L.T. 
177  ;  30  W.  R.  581— C.  A. 

Withdrawing  Judgment  by  Junior  Judge.] 

— Where  two  judges  are  sitting,  and  have  arrived 
at  opposite  opinions  in  respect  of  any  particular 
case,  the  old  practice  of  the  Queen's  Bench  Divi- 
sion will  be  resorted  to,  and  the  junior  judge 
will  withdraw  his  judgment.  Attorney' General 
v.  Noyes,  44  L.  T.  809. 

b.  Before  Judicature  Acts. 

Incipitur.]— The  incipitur  is  not  itself  the 
judgment,  but  merely  instructions  for  entering 
the  judgment.  King  v.  Birch,  2  6.  &  D.  513  ; 
3  Q.  B.  425. 

The  time  of  "entering  upon  judgment,*'  re- 
ferred to  by  1  &  2  Vict.  c.  110,  s.  17,  for  the  pur- 
poses of  recovering  interest  on  the  judgment,  is 
that  at  which  the  incipitur  is  entered  in  the 
master's  book.  Flshrr  v.  Budding,  9  D.  P.  C. 
872  ;  2  M.  &  G.  238  ;  3  Scott,  N.  R.  516. 

Entry.] — It  is  no  ground  of  objection  to  a 
judgment  that  the  plaintiff,  having  it  pro- 
nounced entirely  in  his  favour,  has  entered  it 
up  partly  for  himself  and  partly  for  the  defen- 
dant. Hamidge  v.  Wilson,  8  D.  P.  C.  417 ;  4 
Jur.  339. 

Entry  of  judgment  is  not  final  till  costs  have 
been  taxed.  Pierce  v.  Berry,  4  Q.  B.  635 ;  3 
G.  &  D.  477  ;  12  L.  J.,  Q.  B.  277  ;  7  Jur.  652  ; 
S,  P,,  Butler  v.  Bulkeley,  8  Moore,  104  ;  1  Bing. 
233. 

Signing.] — A  declaration  in  trespass  contained 
two  counts,  upon  one  of  which  there  was  a  ver- 
dict for  the  plaintiff,  with  one  &rthing  damages  ; 
upon  the  other  a  verdict  for  defen&nt.  The 
plaintiff  did  not  sign  judgment,  and  the  defen- 
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•dant  took  oat  a  summons  calling  upon  him  to 
:8hew  cause  why  he  should  not  sign  judgment, 
.and  why,  upon  his  default  in  so  doing,  the 
postea  shoul(l  not  be  deliyered  to  the  defendant, 
that  he  might  sign  it.  Both  parties  attended, 
and  an  order  being  made  as  prayed,  the  postea 
•was  delivered  to  the  defendant,  who  signed  judg- 
jnent  for  the  plaintiff  on  the  first  count,  and  for 
himself  on  the  second.  Upon  application  to  set 
aside  the  judgment  so  signed  : — Meld,  that  if  the 
plaintiff  intended  to  enter  a  nolle  prosequi  or 
retraxit  upon  the  first  count,  he  should  have 
declared  that  intention  upon  the  hearing  of  the 
-summons,  and  that  the  judgment  was  properly 
signed  by  the  defendant.  Taylor  v.  Ne»Jield. 
4  El.  &  Bl.  462  ;  24  L.  J.,  Q.  B.  126  ;  1  Jur.,  n! 
S.  309. 

Where  a  verdict  was  taken  by  consent  for  the 
plaintiff  at  nisi  prius,  subject  to  the  certificate 
•of  a  barrister  to  be  given  in  the  following 
Michaelmas  term,  with  power  to  enlarge  the 
time  for  making  it,  and  he  enlarged  the  time 
till  the  following  Easter  term,  and  in  the  month 
•of  March  gave  his  certificate,  directing  that  the 
verdict  should  stand  for  a  smaller  amount: — 
Held,  that  final  judgment  might  be  signed  im- 
mediately on  the  entry  of  this  verdict  upon  the 
postea,  and  that  the  plaintiff  was  not  bound  to 
wait  until  after  the  expiration  of  the  four  first 
days  of  Easter  term.  Cromer  v.  Ckurt^  15  M.  & 
W.  310 ;  3  D.  &  L.  672  ;  15  L.  J.,  Ex.  263  ;  10 
JTur.  671. 

The  form  No,  10,  of  a  writ  of  execution,  where 
matter  of  account  is  referred  to  and  decided  on  by 
iin  arbitrator  or  officer  of  the  court  or  judge,  as 
settled  by  the  judges,  does  not  dispense  with  the 
necessity  of  signing  of  judgment.  Kendil  v. 
Merrett,  18  C.  B.  173;  26  L.  J.,  C.  P.  251  ;  2 
Jur.,  N.  S.  523. 

Where  a  judge's  order  was  made  for  payment 
of  debt  and  costs,  which  were  demanded  immedi- 
ately after  taxation,  and  not  being  paid,  the 
plaintiff  on  the  same  day  signed  judgment : — 
Held,  that  the  judgment  was  irregular.  Perkiruf 
V.  National  Amu  ranee  and  Invest  meut  AMoeia' 
Hon,  2  H.  &  N.  71 ;  26  L.  J.,  Ex.  182  ;  3  Jur.,  N. 
S.  371. 

Signing  judgment  against  an  order  of  nisi  prius 
made  by  consent,  is  an  irregularity,  although  it 
is  also  a  breach  of  faith.  Bikker  v.  Beetton,  29 
L.  J.,  Ex.  121. 

All  the  proceedings  in  an  action  in  one  of  the 
superior  courts  are  deemed  to  be  taken  before 
the  court  itself;  and  although  the  master's 
office  of  the  Queen's  Bench  is  situate  in  the  city 
of  London,  yet  a  judgment  signed  therein  is  in 
contemplation  of  law  a  step  in  a  suit  taken  be- 
fore the  court  itself  sitting  at  Westminster.  Tapp 
V.  Jonen,  9  L.  R.,  C.  P.  418  ;  43  L.  J.,  C.  P.  250 ; 
30  L.  T.  499  ;  22  W.  R.  632. 

Drawing  up.]  —  Decrees  founded  upon  the 
finding  of  issues  are  not  to  be  drawn  up,  ex- 
cept by  consent,  before  the  time  for  moving 
for  a  new  trial  has  expired.  Maedou^all  v. 
Oeneral  Sewage  and  Manure  Company,  23  W. 
R.  435. 

Ba-drawing  on  Lobb.] — The  original  of  an 
order  made  on  a  petition  had  been  lost,  and  no 
entry  could  be  found  in  the  report  office,  but  the 
minutes  of  the  order  appeared  in  the  registrar's 
minute  book ;  under  uiese  circumstances,  and 
on  the  production  of  the  brie&  of  counsel,  and 


the  evidence  used  on  the  hearing  of  the  petition, 
the  order  was  directed  to  be  re-drawn.  St,  PauVn 
dDean),  Ex  parte,  18  W.  R.  724. 

Form.] — By  a  judge's  order  the  debt  in  an 
action  was  agreed  at  2,697/.  16«.  9</.,  and  the 
costs  at  24/.,  to  be  paid  by  instalments.  Default 
having  been  made,  an  incipitur  was  taken  to  the 
master's  office,  marked,  debt  2,697/.  16«.  9^.,  costs, 
24/.,  to  which  the  master  added  an  allocatur  for 
2/.  for  the  costs  of  signing  judgment.  The  plain- 
tiff's attorney  made  up  the  roll,  claiming  2,697/. 
16«.  ^d,  for  debt,  ^nd  26/.  for  costs,  and  issued  a 
fi.  fa.  for  these  sums : — Held,  that  the  judgment 
and  execution  were  not  irregular,  though  the 
proceedings  would  have  been  more  formal  if  the 
allocatur  had  been  for  the  whole  26/.  Deacon  v. 
Allison,  6  C.  B.  434. 

In  order  to  bind  remaindermen  they  must  be 
served  with  the  decree  ;  but  it  is  a  rule  of  prac- 
tice that  no  such  direction  should  form  part  of 
the  decree.     Grvares  v.  Smith,  22  W.  R.  388. 

A  decision  having  been  partly  founded  on 
answers  given  by  one  of  the  parties  in  court  to 
questions  from  the  judge,  it  was  ordered  that 
the  evidence  should  be  mentioned  in  the  decree. 
Bomquet  v.  Bmt,  42  L.  J.,  Ch.  575  ;  21  W.  R.  749. 

Going  behind  Judgment — Power  of  Court.  ^— 
A  private  act  of  parliament  provided  that,  with 
certain  exceptions,  no  incumbrance  should  be 
paid  unless  the  claim  in  respect  thereof  was 
proved  to  the  satisfaction  of  the  court.  A  claim 
being  made,  upon  a  judgment  entered  up  for 
3,850/.,  for  services  performed  by  a  non-profes- 
sional person  in  obtaining  the  act  and  other  mat- 
ters, the  court  refused  to  allow  the  claim,  the 
claimant  failing  to  prove  the  services  in  respect 
of  which  the  claim  was  made.  Caretc,  In  re,  30 
Beav.  274  ;  31  L.  J.,  Ch.  214  ;  8  Jur.,  N.  S.  297  ; 
10  W.  R.  98. 

2.  Time  and  Date  op  Entby. 

By  Rules  of  Supreme  Court,  1883,  Ord.  XLI. 
r,  3,  where  any  jvdgvunit  is  pronitUTired  by  the 
court  or  a  judge  in  court,  the  entry  of  the  judg- 
ment shall  be  dated  as  of  tlie  day  on  which  suck 
judgment  is  j^ronounced,  unless  the  court  or  judge 
shall  otherwise  order,  and  tlie  judgment  shall 
take  effect  from  that  date.  Provided  that  by 
special  leave  of  the  court  or  a  judge  a  judgment 
may  be  ante-dated  or  post-dated. 

By  r.  4,  in  all  cases  not  within  the  last  pre- 
ceding rule  the  eivtry  of  judgment  shati  be 
darted  as  of  the  day  on  which  the  requisite 
documents  are  Irft  with  the  proper  officer  for 
the  purpose  of  such  entry,  and  the  judgment 
shall  take  effect  from  that  date. 

Time  of  Making.] — The  time  at  which  an 
order  is  made  is  that  of  the  order  being  pro- 
nounced and  of  its  date,  and  not  of  its  being 
drawn  up.  Hookey,  Ex  parte,  4  De  G.,  F.  &  J. 
456. 

On  what  Day  may  be  Signed.] — ^A  judgment 
cannot  be  signed  on  a  dies  non  juridicus.  Har- 
rison V.  SmUh,  9  B.  &  C.  243. 

But  it  may  be  signed  on  a  holiday.  Bennett 
V.  Porter,  2  C.  &J.  622. 

Death  of  Party.] — Judgment  having  been 
signed  and  execution  issued  on  the  day  on  which. 
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the  defendant  died  :  —Held,  that  the  judgment 
and  execution  were  regular.  }Vriffht  v.  Mills.  4 
H.  &  N.  488  ;  28 L.  J.,  Ex.223  ;  5  jur.,  N.  S.  771. 

Judicial  proceedings  are  to  be  considered  as 
taking  place  at  the  earliest  period  of  the  day  on 
which  they  are  done ;  therefore  where  a  judg- 
ment was  signed  at  the  opening  of  the  office  at 
its  usual  hour,  eleven  A.M.,  and  the  defendant 
died  at  half-past  nine  a.m.,  on  the  same  morn- 
ing : — Held,  that  the  judgment  was  regular.    lb. 

The  mere  entry  of  judgment  is  sufficient 
within  s.  139  of  15  &  16  Vict.  c.  76,  and  it  is  not 
necessary  to  perfect  the  judgment  by  taxation  of 
costs.  Femins  v.  Lethbrldge.  4  H.  &  N.  418  ;  28 
L.  J.,  Ex.  243. 

The  death  of  an  Infant  plaintiff  in  an  action 
for  negligence  between  the  verdict  and  the 
signing  of  judgment  is  no  ground  for  a  stay  of 
proceedings,  if  judgment  has  been  signed  within 
the  time  specified  in  the  Common  Law  Procedure 
Act,  1852.  Kramer  v.  Waymarh^  1  L.  R.,  Ex. 
241  ;  35  L.  J.,  Ex.  148 ;  12  Jur.,  N.  S.  395  ;  14 
L.  T.  368  ;  14  W.  R.  659 ;  4  H.  &  C.  427. 

The  17  Car.  2,  c.  8,  s.  1,  which  requires  a 
judgment  to  be  entered  up  two  terms  after 
verdict,  gives  an  executor  two  terms  during 
which  it  is  practicable  to  enter  judgment. 
Heathcote  v.  Wing,  11  Ex.  355  ;  3  C.  L.  R.  1110  ; 
25  L.  J.,  Ex.  23. 

The  verdict  referred  to  in  the  statute  is  the 
complete  verdict  on  which  judgment  may  be 
signed.     Ih, 

Therefore  where,  at  the  spring  assizes  in  1854, 
a  verdict  was  taken  by  the  plaintiff,  subject  to  a 
reference,  and  in  Easter  vacation,  before  award, 
he  died,  and  on  the  last  day  in  Michaelmas  term 
the  arbitrator  made  ins  award,  directing  the  ver- 
dict entered  for  the  plaintiff  to  stand  : — Held, 
that  a  rule  obtained  in  Easter  term,  1855,  to 
enter  judgment  as  of  Easter  term,  1854,  nunc 
pro  tunc,  was  in  time.    Ih, 

A  judgment  for  a  defendant  is  valid,  although 
not  entered  up  within  two  terms  after  the  death 
of  the  defendant,  the  verdict  having  been  given 
during  her  life,  and  the  delay  occasioned  by  a 
motion  touching  an  award.  Brydgeft  v.  Smyth, 
8  Bing.  29  ;  1  M.  &  Scott,  93. 

See  mpra,  III.  Parties  (^Change  of,  <Jr.). 

Ante-dating  —  Entering  nunc  pro  tunc] — 
The  death  of  a  sole  plaintiff,  after  argument  and 
before  judgment,  does  not  prevent  the  delivery 
thereof,  and  it  will  be  entered  nunc  pro  tunc,  as 
of  the  date  when  the  arguments  were  concluded. 
Tamer  v.  Londim  and  Sonth'Western  Railway 
Company,  17  L.  R.,  Eq.  561  ;  43  L.  J.,  Ch.  430. 

To  get  leave  to  enter  judgment  as  of  a  former 
date,  nunc  pro  tunc,  it  must  be  shewn  that  the 
court  could,  at  that  former  date,  have  ordered 
such  a  judgment  to  be  entered.  O^Biordafi  v. 
Walsh,  8  Ir.  R.,  C.  L.  158. 

The  entry  of  judgment  nunc  pro  tunc  is  not  a 
matter  of  right  nor  of  settled  practice,  but 
may  be  refused  or  granted  by  the  court  at  it« 
discretion.  Hemming  v.  Batohelor,  10  L.  R., 
Ex.  54  ;  44  L.  J.,  Ex.  54  ;  33  L.  T.  16  ;  23  W.  R. 
398. 

When  a  nonsuit  was  directed  at  the  trial  with 
a  stay  of  execution,  and  the  plaintiff  died  before 
the  stay  of  execution  had  run  out,  the  court 
refused  to  allow  judgment  nunc  pro  tunc  to  be 
entered  for  the  purpose  of  the  defendant  obtain- 
ing his  costs,  on  tne  ground  that  the  nonsuit 


was  provisional,  and  no  decisive  judgment  had 
been  given  in  the  defendant's  favour  before  the 
plaintiff's  death.    Ih. 

Judgment  nunc  pro  tunc  cannot  be  entered 
unless  the  delay  is  the  act  of  the  court.  Fish» 
mongers'  Company  v.  Robert sim,  4  D.  &:  L.  656  ; 

3  C.  B.  970;  16  L.  J.,  C.  P.  119. 

In  an  action  in  which  there  were  issues  of  fact 
and  of  law,  after  verdict  for  the  plaintiff  on  the 
former,  and  a  rule  for  a  new  trial  which  was  dis- 
charged, the  plaintiff,  in  the  same  term  in  which 
the  rule  was  discharged,  set  down  the  issues  in 
law  for  argument,  but  died  before  they  were 
reached  ;  judgment  upon  them  was  subsequently- 
given  for  the  plaintiff.  In  one  of  several  actions 
consolidated  with  that  action,  the  court  ordered 
judgment  to  be  entered  up  as  of  the  term  in 
which  the  case  was  set  down  in  the  special  paper 
for  argument.  Miles  v.  Williams,  9  Q.  B.  47  ; 
16  L.  J.,  Q.  B.  66  ;  11  Jur.  36. 

The  judgment  of  the  court  relates  to  the  time 
of  hearing  the  argument,  and  may  be  entered 
nunc  pro  tunc,  against  one  of  several  defendants, 
as  well  as  against  a  sole  defendant,  when  death 
takes  place  after  verdict  and  before  judgment. 
Harrison  v.  Heat  horn,  1  D.  &  L.  629  ;  6  Scott, 
N.  R.  794. 

A  plaintiff  applied  to  sign  judgment  on  the  3nl 
January  (when  the  time  for  pleading  expired), 
but  upon  the  officer  suggesting  that  there  was  a 
doubt  whether  those  three  days  were  to  be 
reckoned  in  the  time  for  pleading,  he  forbore  to 
sign  judgment.  On  the  same  day  the  defendant 
died.  The  court  refused  to  allow  the  plaintiff  to 
sign  judgment  nunc  pro  tunc.  Wilkes  v.  Pt^ks^ 
5  M,  &  G.  376  ;  6  Scott,  N.  R.  42  ;  12  L.  J.,  C.  P, 
145  ;  7  Jur.  68. 

A  cause  in  which  a  verdict  was  entered  for  the 
plaintiff  was  referred  at  the  spring  assizes,  185K 
The  arbitrator  made  his  award,  directing  a  verdict 
to  be  entered  for  the  plaintiff  in  Trinity  term  fol- 
lowing. The  plaintiff  died  on  the  2nd  Noveml>er 
following ;  on  the  3rd  December  the  will  was  taken 
to  the  proper  office  to  be  proved,  in  order  to  enable 
the  executrix  to  sign  judgment ;  but  in  conse- 
qucnce  of  a  caveat  having  been  entered  by  the 
defendant,  probate  was  not  obtained  till  the  6th 
May,  1852.  In  Trinity  term,  1852,  the  executrix 
moved  for  leave  to  enter  up  judgment  as  of 
Michaelmas  term,  1851 : — Hela,  that  inasmuch  as 
the  delay  was  not  attributable  to  any  act  of  the 
court,  the  court  had  no  authority  to  grant  the 
application.  Freeman  v.  Tranak  or  Traneh,  12 
C.  B.  406  ;  21  L.  J.,  C.  P.  214  ;  16  Jur.  1141. 

A  defendant  obtained  a  verdict  in  December, 
1829.  In  the  following  term  the  plaintiff  obtained 
a  rule  nisi  for  a  new  trial,  which  rule  the  court 
af  tenvards  directed  to  be  suspended,  to  await  the 
issue  of  another  cause  which  involved  the  same 
point.  The  defendant  died  in  November,  1830. 
The  court,  after  a  lapse  of  two  years  and  a  half 
from  the  date  of  the  verdict,  allowed  the  judg- 
ment to  be  entered  up  nunc  pro  tunc  Key  v, 
Ooodwin,  4  M.  &  Scott,  620. 

A  verdict  was  found  for  the  plaintiff  at  the  sit- 
tings after  Trinity  term,  1857.  In  Michaelmas 
term  a  rule  nisi  was  obtained  to  enter  a  verdict 
for  the  defendant ;  this  rule  was  made  absolute 
to  enter  a  nonsuit  in  Hilary  term,  1858.  The 
plaintiff  having  died  on  the  14th  of  December, 
1857,  the  court  allowed  judgment  to  be  entered, 
nunc  pro  tunc,  as  of  Michaelmas  term.  Moor  t, 
Roberts,  3  C.  B.,  N.  S.  844  ;  27  L.  J.,  C.  P.  161  ; 

4  Jur.,  N.  S.  241. 


1998 


FBACTICE— Judgment. 


1994 


No  will  of  the  deceased  having  been  proved, 
nor  any  letters  of  administration  granted,  the 
rule  was  drawn  up  calling  upon  the  legal  repre- 
sentatives (if  any)  upon  notice  of  the  rule  to  be 
given  to  them  or  to  the  attorney  in  the  cause  of 
the  late  plaintiff.    lb, 

A  plaintiff  died  after  verdict  and  before  judg- 
ment, a  rule  to  set  aside  the  verdict  being  pending 
at  the  time  of  his  death.  After  that  rule  had  been 
discharged,  the  court  allowed  judgment  to  be 
entered  nunc  pro  tunc.  Seymour  v.  Greenwood^ 
30  L.  J.,  Ex.  189. 

Where  by  the  terms  of  an  order,  made  by  con- 
sent, a  plaintiff  is  to  be  at  liberty  to  sign  judgment 
for  debt  and  costs  on  a  particular  day,  but  before 
that  day  the  defendant  dies,  the  court  will  not  per- 
mit the  plaintiff  to  enter  judgment  nunc  pro  tunc, 
as  of  the  day  when  the  consent  was  given.  Wil- 
hhis  V.  Cauty,  1  D.,  N.  S.  865 ;  6  Jur.  807. 

See  also  sitpraj  III.  Pabties  (^Cliange  of,  ^'c). 

Fo8t-datiiig  Judgment.] — Where,  after  an  order 
had  been  made  in  an  action  for  the  partition  and 
sale  of  certain  property,  in  which  it  was  referred 
to  as  "  firstly,  &c.,  described  in  the  said  statement 
of  claim,"  it  was  discovered  that  the  property  was 
there  misdescribed,  leave  was  given  to  amend 
the  statement  of  claim,  and  the  order  was  ordered 
to  be  post-dated  as  of  a  day  after  the  amendment 
had  been  made.  Winkley  v.  Winkley,  -44  L.  T. 
572  ;  29  W.  R.  628. 

When  a  person,  entitled  to  a  vested  interest  in 
trust  funds  in  court,  to  be  paid  at  twenty-one, 
would  attain  that  age  in  the  long  vacation,  a 
prospective  order  was  made  for  the  payment  out 
of  the  fund  tO'  her  at  such  date.  Pertiy  In  re,  42 
L.  J.,  Ch.  880 ;  21  W.  R.  865. 


3.    Setting  Aside,  Vaeyinq,  and 
Impeaching. 

a.  Praotioe. 

Motion  to  Bet  aside  Judgment.] — ^Notice  must 
be  given  of  a  motion  made  to  the  Court  of 
Appeal,  under  Rules  of  Supreme  Court,  1875, 
Ord.  XL.  r.  4,  to  set  aside  the  judgment  entered 
at  the  trial  before  a  jury  and  enter  judgment. 
Jont'8  V.  Davis,  36  L.  T.  415— C.  A, 

When  under  Ord.  XL.  r.  4,  a  motion  is  made 
to  the  Court  of  Appeal  to  set  aside  a  judgment 
and  enter  any  other  judgment,  it  must  be  shewn 
that  tie  judgment  was  entered  wrongly  with 
reference  to  the  findings  of  the  jury,  otherwise 
the  motion  would  be  to  a  divisional  court  to  set 
aside  the  verdict  and  for  a  new  trial.  Davies  v. 
Ftlix,  4  Ex.  D.  32  ;  48  L.  J.,  Ex.  3  ;  39  L.  T.  322  ; 
27  W.  R.  108— C.  A. 

See  also  cases  sub  tit.  Appeal. 

A  rule  to  set  aside  a  judgment  irregularly 
signed,  and  to  sign  judgment  anew,  at  the  instance 
of  the  party  signing  it,  is  only  a  rule  nisi  in  the 
first  instance.  Be^initt  v.  Simmons,  2  D.  &  L. 98. 

Time  to  make  Application— Effect  of  Delay.] — 

When  no  irreparable  wrong  will  be  done  to  a 
plaintiff  who  has  obtained  judgment  by  default, 
lapse  of  time  is  not  a  bar  to  an  application  to  set 
it  aside.  Atwood  v.  Chichester,  3  Q.  B.  D.  722  ; 
47  L.  J.,  Q.  B.  300  ;  38  L.  T.  48  ;  26  W.  R.  320— 
C.  A. 
A  married  woman  was  sued  on  a  cheque  and 


two  promissory  notes,  which  she  had  signed  along 
with  her  husband,  who  had  received  the  money 
advanced  by  the  plaintiff  upon  them.  The  plain- 
tiff knew  all  the  circumstances.  The  wife  gave 
the  writ  to  her  husband,  and  he  to  his  solicitors, 
who  allowed  judgment  to  go  by  default.  After 
various  interlocutory  proceedings,  all  of  which 
were  unknown  to  the  defendant,  an  application 
to  attach  her  was  made  ;  upon  which  she  applied 
for  leave  to  set  aside  the  judgment : — Held,  that 
the  delay  was  no  bar  to  the  application,  the  action 
having  been  improperly  brought  against  the 
defendant,  and  the  plaintiff  being  aware  of  the 
impropriety,  and  having  suffered  no  irreparable 
mischief.    Ih, 

If  judgment  is  entered  upon  a  warrant  of  at- 
torney for  a  larger  sum  than  is  authorized,  it  is 
merely  an  irregularity,  and  must  be  taken  advan- 
tage of  promptly.  Stoji/ord  v.  Fitzgerald,  4  D.  & 
L.  725  ;  11  Jur.  464. 

An  application  to  set  aside  a  judgment,  on  the 
ground  that  the  signing  of  it  was  contrary  to  good 
faith,  must  be  made  promptly.  Saunders  v. 
Jones,  3  D.  &  L.  770  ;  16  L.  J.,  Q.  B.  272. 

When  Allowed.] — A  defendant  against  whom 
a  judgment  had  been  signed,  and  who  had  a  good 
legal  defence,  having  refused  equitable  terms  of 
compromise,  the  court  denied  him  the  indulgence 
of  setting  aside  the  judgment  and  permitting  him 
to  plead.    Afuni,,  4  Taunt.  885. 

The  court  will  not  set  aside  a  judgment  so  as 
to  allow  the  defendant  to  plead  the  Statute  of 
Limitations.  Willet  v.  Allerton,  1  W.  Bl.  35. 

But  the  court  will  set  aside  a  regular  interlocu- 
tory judgment,  on  afildavit  of  merits,  though  it  is 
the  defendant's  intention  to  plead  his  infancy. 
Delajield  v.  Tanner,  1  Marsh.  391 ;  5  Taunt.  856. 

So,  on  an  affidavit  of  merits,  though  bankruptcy 
is  intended  to  be  pleaded.  Evans  v.  Gill,  1  B.  & 
P.  52. 


b.    On  what  Gronnda, 

Irregularity.]  —The  signing  judgment  for  debt 
and  taxed  costs,  without  any  notice  of  taxation, 
is  not  an  irregularity  for  which  the  court  will 
set  aside  the  judgment.  Field  v.  Partridge,  7 
Ex.  689  ;  21  L.  J.,  Ex.  269  ;  16  Jur.  413. 

It  is  irregular  for  a  plaintiff's  attorney,  whose 
judgment  has  been  set  aside  as  irregular,  with 
coste,  to  go  and  strike  it  out,  and  sign  judgment 
again,  so  as  to  avoid  payment  of  costs.  Curling 
V.  BiJigham,  10  W.  R.  628.      . 

Nullity.] — The  commencing  and  prosecution 
of  an  action  against  a  non-existing  person 
amounts  to  a  nullity ;  the  judgment  even  of  a 
court  of  record  in  such  a  case  is  not  conclusive. 
Jfaftliey  v.  Wisenmn,  18  C.  B.,  N.  S.  657  ;  34  L. 
J.,  C.  P.  216  ;  11  Jur.,  N.  S.  603  ;  12  L.  T.  846  ; 
13  W.  R.  914. 

Mistake.] — ^The  court  will,  in  furtherance  of 
justice,  set  aside  a  judgment  in  an  action,  at  the 
instance  of  the  plaintiff,  on  the  ground  of  a 
mistake  having  been  made  in  the  amount  claimed 
and  recovered,  although  the  amount  of  the  debt 
and  costs  in  the  action  has  been  paid  ;  but  the 
application  must  be  made  within  a  reasonable 
time  after  the  discovery  of  the  mistake.  Cannan 
V.  Reynolds,  5  El.  &  Bl.  301  ;  26  L.  J.,  Q.  B.  62  ; 
1  Jur.,  N.  S.  873. 
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When  an  allegation  of  a  matter  of  fact  has  ; 
been  once  fairly  investigated  between  the  liti- 
gating parties,  before  a  competent  judicature, , 
the  unsuccessful  party  not  having  been  taken  by 
surprise,  nor  being  able  to  allege  mistake,  acci- 
dent, or  any  subsequent  discovery  of  a  material 
kind,  the  investigation  should  be  considered 
sufficient  and  the  judgment  thereupon  conclusive 
as  between  those  parties.  Waters  v.  Waters^  2 
De  G.  k  S.  591. 

An  order  was  made  on  a  petition,  which  was 
expressed  to  be  made  by  consent  of  one  of  the 
respondents,  who  was  throughout  the  proceedings 
treated  as  an  adult,  although  in  fact  she  was 
under  age,  and  the  order  was  encolled.  On  attain- 
ing her  majority,  the  respondent  filed  her  bill  to 
set  aside  the  order.  It  appearing  that  another 
infant  in  the  same  interest  as  the  plaintiff  had 
been  a  party  to  the  petition,  on  whose  behalf  the 
court  had  ascertained  that  the  order  was  one 
which  ought  properly  to  be  made,  having  regard 
to  the  interests  of  the  latter  infant,  the  court 
refused  to  set  aside  the  order,  on  the  ground  of 
the  misstatement  as  to  the  age  of  the  plaintiff. 
Fudellc  V.  Bernard,  19  W.  R.  565. 

Where  a  decree  has  been  made  by  consent,  all 
parties  are  primfi  facie  bound,  under  whatever 
circumstances  that  consent  is  given.  It  may, 
however,  be  impeached  when  it  has  been  obtained 
on  an  entire  mistake  of  facts.  Stantmrd  v. 
HarrUon,  24  L.  T.  570 ;  19  W.  R.  811. 

In  a  foreclosure  action,  where  judgment  had 
been  obtained  against  the  alleged  eldest  son  and 
heir-at-law  of  the  mortgagor,  who  had  died  intes- 
tate, and  a  contract  for  sale  had  been  entered  into 
subject  to  the  sanction  of  the  judge  in  chambers, 
it  having  been  found  that  there  was  no  evidence 
of  the  heirship,  on  motion  by  the  plaintiff  it  was 
ordered  that  the  judgment  be  set  aside,  and  the 
action  dismissed  without  costs.  Lajwaster  Ba  n k- 
ing  Conqmny  v.  Cooper,  9  Ch.  D.  694  ;  27  W.  R.  164. 

In  Default  of  Appearance  at  Trial.] — When  a 
judgment  obtained  on  default  of  appearance  at 
the  trial  was  set  aside,  the  defaulting  party  was 
ordered  to  pay  the  costs  of  the  day  when  the 
action  was  called  on,  and  of  the  application  to 
restore.     Cockle  v.  Joyce,  26  W.  R.  59. 

Where  a  defendant  had  instructed  a  solicitor 
to  enter  appearance  and  defend  an  action,  and 
the  solicitor,  after  entering  appearance,  neglected 
the  action  and  allowed  it  to  come  to  trial  without 
communicating  with  the  defendant,  or  appearing, 
or  instructing  counsel  to  appear  at  the  trial,  and 
the  defendant  did  not  ascertain  that  the  action 
had  been  tried  and  judgment  recovered  against 
him  with  costs  until  more  than  six  days  after  the 
trial,  he  personally  having  been  guilty  of  no 
negligence  and  having  made  an  application  for 
enlargement  of  the  time  within  six  days  of  his 
having  heard  that  the  trial  had  taken  place,  the 
court  granted  an  extension  of  the  time  to  enable 
him  to  apply  to  set  aside  the  judgment.  MieJtcll 
v.  Mlhon,  25  W.  R.  380. 

A  defendant  obtained  an  order  to  set  aside  a 
judgment  which  had  been  entered  against  him  in 
default,  with  liberty  to  appear  and  defend  the 
action,  upon  terms  of  paying  to  the  plaintiff  all 
his  costs  of  the  action  subsequent  to  delivery  of 
the  statement  of  claim.  Williams  v.  Brhco,  29 
W.  R.  713. 

When,  through  a  mere  mistake  or  slip,  either 
party  to  an  action  does  not  appear  on  its  being 
calleti  on  for  trial,  and  judgment  is  given  in 


default  of  appearance,  and  an  application  to- 
restore  the  action  is  made  within  due  time,  it 
is  a  matter  of  course  to  restore  the  action  on, 
the  applicant  paying  all  the  costs  of  the  day.. 
Burgoine  v.  TaylorT^  Ch.  D.  1  j  47  L.  J.,  Ch. 
542  ;  38  L.  T.  438  ;  26  W.  R.  668— C.  A. 

When  a  plaintiff,  against  whom  judgment  by 
default  had  been  given,  applied  to  have  the 
judgment  set  aside  and  the  action  restored  to  the 
trial  list  on  the  ground  that  his  solicitor,  acting 
under  a  belief  that  the  action  was  some  way 
down  in  the  cause  list,  and  that  negotiations, 
which  were  then  going  on,  would  result  in  a 
settlement  of  the  action,  had  deferred  instruct- 
ing counsel  to  appear  : — Held,  that  the  circum- 
stances were  sufficient  to  justify  the  court  in. 
setting  aside  the  judgment  and  restoring  the 
action  to  the  list,  on  the  payment  by  the  plaintiff 
of  the  costs  of  the  day  and  of  the  application. 
Wright  V.  Clifford,  47  L.  J.,  Oh.  543  ;  26  W.  R. 
369. 

A  plaintiff,  being,  unready  to  proceed  with  the 
trial  of  his  action  when  it  came  on  unexpectedly,, 
applied  for  a  postponement,  and  upon  its  being 
refused  let  judgment  go  by  default.  A  divisional 
court  refused  to  set  aside  the  judgment ;  but  the 
Court  of  Appeal,  upon  fresh  materials  offering  a 
reasonable  explanation  of  the  plaintiff^s  unreadi- 
ness, set  aside  the  judgment  and  ordered  the 
action  to  be  restored  to  the  list  on  his  paying  the 
costs  of  the  day,  including  all  costs  thrown  away, 
and  the  costs  of  the  applications  both  to  the 
divisional  court  and  to  the  Court  of  Appeal. 
King  v.  Sandeman,  38  L.  T.  461 ;  26  W.  R.  569 
— 0.  A. 

Varying  Order  Faseed  andEnterei — ^Omiulon.  ] 
— Ord.  XLIa.  (December,  1879)  provides  a* 
follows  :— "  Clerical  mistakes  in  judgments  or 
orders,  or  errors  arising  therein  from  any  acci- 
dental slip  or  omission,  may  at  any  time  be 
corrected  by  the  court  or  a  judge  on  motion 
without  an  appeal."  Upon  a  motion  under  the 
above  rule  an  order  made  on  petition  under  the 
Settled  Estates  Act,  1877,  which  had  been  passed 
and  entered,  was  directed  to  be  varied  so  as  to 
dispense  with  the  consents  of  tenants  for  life  to 
the  exercise  of  leasing  powera  granted  by  the 
order.    BUey's  Tm^tft,  In  re,  30  W.  R.  78. 

The  rule  that  an  application  to  vary  or  dis- 
charge an  order  made  on  petition  must,  if  made 
on  the  merits,  be  the  subject  of  a  regular  re- 
hearing, applies,  even  though  all  parties  consent 
to  a  different  course.  North  Wales  Slate  Supply 
Company,  In  re,  18  W.  R.  403. 

W  here  counsel  are  instructed  to  state  that 
which,  upon  inquiry,  is  found  to  be  incorrect : 
on  such  discovery  being  made,  the  court  will 
order  the  decree  to  be  amended.  M&yc  v. 
Sparroio,  22  L.  T.  370. 

An  order  which  had  been  drawn  up  for  pay- 
ment of  a  share  of  a  fund  to  a  married  woman 
described  under  her  previous  name  and  as  dis- 
covert, was  corrected  on  her  ex  parte  application. 
Bohinson.  In  re,  42  L.  J.,  Oh.  354  ;  28  L.  T.  101 ; 
21  W.  R.  356. 

After  a  judgment  by  consent  has  been  passed 
and  entered,  it  cannot  afterwards  be  yaried  on 
the  ground  of  mistake,  except  for  reasons  sufficient 
to  set  aside  an  agreement.  Att.^Gtn,  v.  Tirmline^ 
7  Ch.  B.  388  ;  47  L.  J.,  Ch.  473. 

Obtained  by  Frand  of  Solicitor.] — Where  a 
solicitor  has  put  in  a  fraudulent  defence  for  his 
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client  without  the  knowledge  of  the  client, 
making  admissions  on  which  judgment  was  ob- 
tained against  the  client : — Held,  that  the  court 
had  jurisdiction  to  set  aside  the  judgment  and 
permit  the  client  to  withdraw  the  dSence,  and 
put  in  a  fresh  defence.  Williams  v.  Preston,  20 
Ch.  D.  672  ;  61  L.  J.,  Ch.  927  ;  47  L.  T.  265  ;  30 
W.  R.  555— C.  A. 

When  a  decree  has  been  made  by  consent,  all 
parties  are  prim&  facie  bound,  under  whatever 
circumstances  that  consent  is  given.  It  maj, 
however,  be  impeached  when  it  has  been  obtained 
by  fraud.  Stannard  v.  Harrison^  24  L.  T.  570  ; 
19  W.  R.  811. 

Obtained  by  Fraud— Bahearing.]— The  plain- 
tiffs commenced  an  action  to  restrain  the  defen- 
dants from  infringing  their  patent,  and  obtained 
a  judgment  which  was  reversed  by  the  Court  of 
Appeal,  who  dismissed  the  action  on  the  ground 
that  the  defendants' process  was  no  infringement 
of  the  plaintiffs*  patent.  After  the  orfer  on 
appeal  was  passed  and  entered,  the  plaintiffs 
applied  to  have  the  appeal  reheard  with  fresh 
evidence,  on  the  ground  that  when  an  expert 
sent  down  by  the  court,  and  whose  evidence  was 
in  fact  the  only  material  evidence  before  the 
court  as  to  the  nature  of  the  defendants'  process, 
examined  their  works,  they  had  fraudulently 
concealed  from  him  parts  of  the  process,  so  that 
he  had  no  opportunity  of  discovering  the  points 
in  which  it  resembled  that  of  the  plaintiffs : — 
Held,  that  the  Court  of  Appeal  had  no  juris- 
diction to  rehear  the  appeal,  and  that  the  remedy 
of  the  plaintiffs  was  by  original  action  analogous 
to  a  suit  under  the  old  practice  to  set  aside  a 
decree  as  obtained  by  fraud.  Flower  v.  Zlowd^ 
6  Ch.  D.  297  ;  37  L.  T.  419— C.  A. 

ProoeedingB  to  Impeaeh  Judgment  obtained  by 
Frand.] — The  plaintiffs  brought  an  action  against 
the  de&ndants  to  restrain  alleged  infringements 
of  a  patent  process  for  printing  on  metal  plates 
from  dry  lithographic  stones  put  into  relief.  The 


the  procuring  of  the  judgment,  such  as  collusion 
or  the  like,  or  fraud  in  the  court  itself.  Cammell 
V.  Sewell,  3  H.  &  N.  617  ;  27  L.  J.,  Ex.  447  ;  4 
Jur.,  N.  S.  978. 

Where  a  judgment  has  been  obtained  by  fraud, 
and  more  especially  by  the  collusion  of  both  par- 
ties, such  judgment,  although  confirmed  by  the 
House  of  Lords,  may,  even  in  an  inferior  tribunal, 
be  treated  as  a  nullity.  Shedden  v.  Patrick^  1 
Macq.  H.  L.  Cas.  535. 

But  the  allegations  of  fraud  and  collusion  must 
be  specific,  pointed  and  relevant,  otherwise  they 
cannot  be  admitted  to  proof.    Ih. 

To  set  aside  a  judgment  procured  by  fraud,  the 
proper  course,  when  such  judgment  has  been 
confirmed  by  the  House  of  Loids,  is  to  apply  to 
the  House  of  Lords.    Ih, 

Therefore  it  is  wrong  to  ask  the  court  below, 
upon  proof  of  the  fraud  or  collusion,  to  set  aside 
a  judgment  confirmed  by  the  House  of  Lords. 
lb, 

A  judgment  or  a  decree  obtained  by  fraud 
upon  a  court  binds  not  such  court,  nor  any  other 
court,  and  its  nullity  upon  this  ground,  though 
it  has  not  been  set  aside  or  reversed,  may  be 
alleged  in  a  collateral  proceeding.  Reg,  v. 
Saddlers'  Covipany,  10  H.  L.  Cas.  404. 

4.  Arbest  of  Judgment  and  Non  obstante 

vebedicto. 

a.  Arrest  of  Judgment. 

On  what  Oronnda.] — A  defendant  cannot  move 
to  arrest  a  judgment  awarded  on  a  demurrer,  on 
an  objection  which  might  have  been  taken  ad- 
vantage of  on  arguing  the  demurrer.  Cresswdl 
V.  Paokham,  2  Marsh.  326  ;  6  Taunt.  630. 

Where  separate  damages  are  assessed  on  each 
count,  and  one  count  is  bad,  the  judgment  will 
be  arrested  on  that  count  only.  Hayter  v. 
Moat,  2  M.  &  W.  66  ;  6  D.  P.  C.  298  ;  2  Gale, 
189. 

Where  some  counts  are  good  and  some  bad  in 


defendants  alleged  that  they,  the  defendants,  I  law,  and  general  damages  are  given,  the  court 
printed  by  the  ordinary  damp  lithographic  pro-'"""  "^  ^^~  '~^  ""  *~  *"^*"'       ^  ~'"  ~~^ 

cess  from  fiat  stones:  Pending  the  proceedings, 
an  order  '^'as  made  by  the  Court  of  Appeal  that 
an  expert,  namedby  the  plaintiff  and  not  objected 
to  by  the  defendants,  should  be  at  liberty  to 
Inspect  the  defendants'  process,  and  the  defen- 
dants gave  an  undertaking  to  shew  him  the  whole 
process.  The  inspector  examined  the  process, 
and  reported  to  the  effect  that  the  defendants' 
mode  of  printing  was  the  same  as  the  ordinary 
process  of  lithogi-aphy,  except  that  tin  was  used 
instead  of  paper.  The  action  was  ultimately 
dismissed  by  the  Court  of  Appeal.  The  plaintiffs 
afterwards  commenced  an  action  to  have  it  de- 
clared that  the  judgment  on  the  appeal  had 
been  obtained  by  fraud,  the  defendants  having 
made  misstatements  to  and  misled  the  inspector. 
Bacon,  V.-C,  considered  the  case  of  fraud  proved, 
and  made  a  decree  in  the  plaintiff's  favour,  but 
the  Court  of  Appeal  was  of  opinion  that  no  fraud 
was  proved,  and  dismissed  the  action.  Per  James 
and  Thesiger,  L.JJ.  (dissenticnte  Baggallay. 
L.J.)  : — Semble,  that  an  action  to  impeach  a 
judgment  on  such  grounds  was  not  maintainable. 
Flower  V.  Lloyd,  10  Ch.  D.  327  ;  39  L.  T.  613  : 
27  W.  R.  496— C.  A. 

The  judgment  of  a  court  of  competent  juris- 
diction may  be  avoided  on  the  ground  of  fraud, 
but  by  this  must  be  understood  either  a  fraud  in 


will  arrest  the  judgment  in  toto,  and  will  not 
award  a  venire  de  novo.  Uolt  v.  Scholejield,  6 
T.  R.  691. 

But  where  general  damages  are  given  on  a 
declaration,  in  which  several  breaches  are  as- 
signed, one  of  which  is  bad,  the  court  will  not 
arrest  the  judgment  but  will  award  a  venire  de 
novo.  Leach  v.  Tlumas,  2  M.  &  W.  427  ;  5  D, 
P.  C.  612  ;  M.  &  H.  119  ;  1  Jur.  497. 

Where  general  damages  are  given  by  a  jury  on 
a  declaration  in  which  there  is  a  misjoinder  of 
counts,  judgment  will  be  arrested  on  the  ground 
of  such  misjoinder,  but  the  court  will  not  award 
a  venire  de  novo.  Comer  v.  Shexo,  4  M.  &  W. 
163. 

But  if  one  count,  or  one  breach  in  a  count,  is 
bad,  and  general  damages  have  been  assessed  on 
the  whole,  then  a  venire  de  novo  may  be  granted. 
Ayrey  v.  FeamtideSj  4  M.  &  W.  168  ;  6  D.  P.  C. 
654  ;  1  H.  &  H.  202. 

Where  general  damages  are  found  on  a  decla- 
ration consisting  of  several  counts  which  are 
good,  but  cannot  be  joined,  the  proper  course  is 
to  arrest  the  judgment.  Where  some  of  the 
counts  are  good  and  others  bad,  a  venire  de  novo 
issues ;  but  in  the  case  of  a  single  count,  con- 
taining good  and  bad  causes  of  action,  the  court 
will  neither  arrest  the  judgment  nor  grant  a 
venire  de  novo,  inasmuch  as  it  will  be  intended 
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that  the  damages  were  given  in  respect  of  the 
good  causes  of  action  only.  Kitclwnvmn  or 
i:itchi7igman  v.  Skeel^  3  Ex.  49  ;  18  L.  J.,  Ex.  23. 

Where  a  declaration  contained  a  bad  and  a 
good  count,  with  a  general  averment  of  damage, 
the  court  would  not  arrest  the  judgment,  but 
awarded  a  venire  de  novo.  Eniblin,  v.  DartncU, 
1  D.  &  L.  1010  ;  12  M.  &  W.  830 ;  13  L.  J.,  Ex. 
255  ;  S,  P.,  Li'win  v.  Edwards,  1  D.,  N.  S.  639  ; 
9M.  &W.  720;  6  Jur.  401. 

In  an  action  on  the  case  in  the  nature  of  a 
writ  of  conspiracy,  the  plaintiff  obtained  judg- 
ment on  a  demurrer  to  a  plea  of  justification,  and 
the  jury  process  was  awarded  tarn  quam : — Held, 
the  jury  having  found  a  verdict  for  the  defen- 
dants upon  the  general  issue,  that  their  neglect 
to  assess  damages  for  the  plaintiff  upon  the  de- 
murrer was  no  ground  for  a  venire  de  novo,  as 
the  court  would  pronounce  judgment  upon  the 
whole  record.     Gregory  v.  JBrunsimck  QDuke)^ 

1  D.  &  L.  803  ;  6  M.  &  G.  953 ;  7  Scott,  N.  R. 
972  ;  13  L.  J.,  C.  P.  34  ;  8  Jur.  148. 

Where  the  evidence  at  a  trial  applied  generally 
to  a  declaration  containing  a  good  and  a  bad 
count,  and  the  jury  gave  damages  generally  also, 
the  court  set  aside  a  judge's  order  to  amend  the 
postea  by  confining  the  verdict  to  the  good  count, 
and  also  awarded  a  venire  de  novo  on  motion  in 
arrest  of  judgment.  Empson  v.  Orijffin,  3  P.  & 
D.  160;  11  A.  &E.  186. 

When  to  be  Made.] — The  court  will  not,  unless 
by  consent,  enlarge  the  time  for  moving  in  arrest 
of  judgment,  until  after  the  determination  .of 
issues  in  law.  Harrison  or  Harris  v.  Great 
Northern  Railway  Company,  11  C.  B.  542  ;  21 
L,  J.,  C.  P.  16, 

After  a  rule  for  arresting  a  judgment  was 
disposed  of,  but  in  the  same  term,  the  plaintiff 
moved  for  a  venire  de  novo  : — Held,  that  the 
application  was  not  too  late.  Corner  v.  SJtew^ 
6  D.  P.  C.  688  ;  4  M.  &  W.  163;  1  H.  &  H.  215; 

2  Jur.  761. 

IsBne  Directed  by  Court  of  Equity.]  — 
Where  there  has  been  a  mis-trial  on  an  issue 
directed  by  a  court  of  equity,  there  can  be  no 
motion  in  arrest  of  judgment,  such  a  motion 
being  incompatible  with  the  nature  and  object 
of  the  trial  of  issues  in  aid  of  a  court  of  equity. 
Mosvley  v.  Daries,  11  Price,  162. 

b.  Judg'ment  Non  obstajite  veredicto. 

For  what.] — A  plaintiff  is  never  entitled  to 
judgment  non  obstante  veredicto  upon  the  ground 
of  the  insufficiency  of  the  defendant's  pleading, 
where  the  issue  on  the  plea  or  rejoinder  is  found 
for  the  defendant,  and  against  the  plaintiff, 
unless  such  plea  or  rejoinder  implies  an  admis- 
sion of  the  plaintiff's  title.  Pirn  v,  Grazebrook, 
2  C.  B.  429  ;  3  D.  &  L.  454  ;  10  Jur.  250. 

A  defendant  pleaded  several  pleas  in  bar,  to 
one  of  which  (extending  to  the  whole  cause  of 
action)  the  plaintiff  demurred  ;  on  the  others, 
issues  of  fact  were  taken*  The  defendant  had 
judgment  on  the  demurrer,  the  court  holding  the 
declaration  bad.  The  issues  in  fact  were  tried, 
and  found  for  the  plaintiff,  except  one  (extend- 
ing to  the  whole  cause  of  action)  which  was 
found  for  the  defendant,  and  was  immaterial. 
The  plaintiff,  to  avoid  paying  costs  on  this  issue, 
moved  for  judgment  thereon  non  obstante  vere- 
dicto : — Held,  that  judgment  non  obstante  vere- 


dicto could  not  be  awarded,  as  it  would  be  in- 
consistent with  the  judgment  already  given,  that 
the  plaintiff  should  not  recover.  Willoughhy  v. 
Willoughhy,  6  Q.  B.  722  ;  16  L.  J.,  Q,  B.  251  ;  9 
Jur.  438.  See  Gregory  v.  Brunswick  (/>«ii*), 
3  C.  B.  481  ;  16  I^  J.,  C.  P.  35. 

Where  an  immaterial  issue  is  found  for  the 
plaintiff,  he  is  entitled  to  judgment  non  obstante 
veredicto,  if  the  declaration  is  good  and  the  plea 
bad.     Berwick  v.  Duncan,  3  Ex.  644. 

But  when  the  declaration  is  bad  to  which  the 
defendant  pleads  bad  pleas,  the  plaintiff  cannot 
have  judgment  non  obstante  veredicto.  Leigh 
V.  Lillie,  6.H.  &  N.  165  ;  30  L.  J.,  Ex.  26. 

Where  a  plea  offers  an  insufficient  defence  and 
is  traversed,  and  a  special  verdict  is  found,  affirm- 
ing the  allegations  of  the  plea,  and  referring  to 
the  court  whether  the  issue  should  be  found  for 
the  plaintiff  or  defendant,  the  court  will  direct  a 
verdict  for  the  plaintiff  non  obstante  veredicto, 
and  not  a  verdict  for  the  plaintiff  on  the  issue. 
Cook  V.  Pearce,  8  Q.  B.  1044. 

Judgment  non  obstante  veredicto  can  only  be 
awarded  on  a  pleading  by  the  defendant  in  con- 
fession and  avoidance.  Atkinson  v.  Davies,  11 
M.  &  W.  236  ;  2  D.,  N.  S.  778  ;  12  L.  J.,  Bx. 
169. 

But  may  be  moved  for  on  a  plea  of  set-off. 
MardaZl  v.  TJielluson,  21  L.  J.,  Q.  B.  410;  17 
Jur.  389. 

An  order  of  reference  contained  a  clause  re- 
straining either  party  from  bringing  or  proeecat- 
ing  any  action  or  suit  in  any  court  of  law  or 
equity  : — Held,  that  the  finding  of  the  arbitrator 
was  conclusive,  and  that  the  plaintiff  could  not 
have  judgment  non  obstante  veredicto  on  a  bad 
plea.  BriU  v.  Pashley,  5  D.  &  L.  97;  1  Ex. 
641  ;  16  L.  J.,  Ex.  240. 

Where  a  cause  and  all  matters  in  difference 
were  referred  at  nisi  prius,  the  arbitrator  to  have 
power  to  direct  a  verdict  for  either  party,  and 
neither  party  to  bring  a  writ  of  error,  but  no 
power  to  direct  judgment  non  obstante  veredicto 
was  given : — Held,  that  he  had  no  power  to 
direct  such  a  judgment.  Toby  v.  Loriband,  5 
D.  &  L.  768  ;  6  C.  B.  770. 

Practice.] — The  court  will  not,  unless  by  con* 
sent,  enlarge  the  time  for  moving  for  judgment 
non  obstante  veredicto,  until  after  the  determina- 
tion of  issues  of  law.  Harrison  or  Harris  v. 
Great  Northern  Railway  Coinpany,  11  C.  B. 
542  ;  21  L.  J.,  C.  P.  16. 

A  rule  for  judgment  non  obstante  veredicto 
ought  to  be  drawn  up  "  upon  reading  the  record." 
Bcaty  V.  Warren,  4  M.  &  G.  168  ;  4  Scott,  N.  R. 
726. 

0.  Costs. 

Before  15  &  16  Vict.  c.  76,  s.  145,  when  imma- 
terial issues  were  found  in  favour  of  the  defen- 
dant, and  judgment  was  afterwards  entered  for 
the  plaintiff  non  obstante  veredicto,  neither 
party  was  entitled  to  the  costs  of  the  immaterial 
issues.  Goodhurne  v.  Boionian,  9  Bing.  667  ;  3 
M.  k  Scott,  69  ;  2  D.  P.  C.  206. 

Before  15  k  16  Vict.  c.  76,  s.  145,  upon  an  arrest 
of  judgment  each  party  paid  his  own  costs. 
Cameron  v.  Reynolds,  Cowp.  407. 

If  an  avowant  in  replevin,  after  trial  and  ver- 
dict for  the  plaintiff,  obtained  judgment  non 
obstante  veredicto,  in  consequence  of  the  plea 
in  bar  being  bad,  he  was  not  entitled  to  any 
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costs  upon  the  pleadings  sabsequcnt  to  the  pleas 
in  bar,  because  ae  should  have  demurred  to  them. 
Da. Costa  v.  Clarke,  2  B.  &  P.  376. 

But  where  a  plaintiff  obtained  a  verdict,  and 
the  court  arrested  the  judgment,  which  judgment 
was  reversed  by  the  Exchequer  Chamber,  the 
plaintiff  was  entitled  to  the  costs  of  the  motion 
in  arrest  of  judgment.  Adams  v.  MeredeWy  3 
Y.  &  J.  419 ;  2  Y.  &  J.  417. 

By  an  order  of  nisi  prius,  a  cause  was  referred 
to  an  arbitrator,  with  power  to  state  a  special 
case,  "  the  costs  of  the  reference,  award,  and 
special  case,  to  be  costs  in  the  cause,  and  to  abide 
the  event  thereol"  The  arbitrator  stated  a 
special  case,  upon  which  the  court  found  all  the 
issues  for  the  plaintiff.  The  Exchequer  Chamber 
affirmed  the  finding  of  the  issues,  but  arrested 
the  judgment,  on  account  of  a  defect  in  the 
declaration : — Held,  that  neither  party  was  en- 
titled to  the  general  costs  of  the  cause,  or  any 
costs  in  error;  but  that  under  the  above  pro- 
vision the  plaintiff  was  entitled  to  the  costs  of 
the  issues;  and  consequently,  by  the  terms  of 
the  order  of  reference,  he  was  also  entitled  to  the 
costs  of  the  reference,  award,  and  special  case. 
Whaley  v.  Laing,  5  H.  &  N.  480  ;  8  W.  R.  439. 

When  a  rule  nisi  for  judgment  non  obstante 
veredicto  has  been  discharg^  geneiTilly,  the  suc- 
cessful party  is  entitled  to  the  costs  of  shewing 
cause  against  it,  Ilodgkinson  v.  Wyatt,  1  D.  & 
L.  668  ;  13  L.  J.,  Q.  B.  73  ;  8  Jur.  216. 

So,  when  judgment  non  obstante  veredicto  is 
entered  for  the  plaintiff,  and  afterwards  reversed 
by  a  court  of  error,  the  defendant  is  entitled  to 
the  costs  of  opposing  the  rule  for  judgment  non 
obstante  veredicto.  Evans  v.  CoUhis,  2  D.  &  L. 
989  ;  14  L.  J.,  Q.  B.  257 ;  9  Jur.  640. 

d.  Sufirg«8tioii  of  Omitted  Matter. 

The  court  will  not  grant  leave  to  enter  a  sug- 
gestion, unless  a  defendant  shews  by  affidavit 
satisfactoiy  evidence  of  the  facts  sought  to  be 
added,  and  those  facts  make  the  plea  good. 
Manley  v.  Birycot,  2  El.  &  Bl.  46  ;  22  L.  J.,  Q. 
B.  265 ;  17  Jur.  1118  ;  S,  P.,  F'tsher  v.  Bridges, 
2  El.  &  Bl.  128,  n.;  22  L.  J.,  Q.  B.  270;  17  Jur. 
1121.  - 

5.   Enrolmekt. 

Who  Entitled  to  Enrolment  1— In  July,  1873, 
a  decree  declaring  W.  entitled  to  large  estates 
was  affirmed  by  the  lords  justices.  In  February, 
1877,  the  unsuccessful  party  applied  for  leave  to 
enrol  the  decree,  that  he  might  appeal  to  the 
House  of  Lords.  In  the  meantime  W.,  believing 
himself  undisputed  owner  of  the  estates,  had,  in 
October,  1876,  accepted  a  peerage  : — Held,  that 
a  party  who  applies  within  five  years  is  entitled 
to  enrolment  as  a  matter  of  right,  unless  the 
conduct  of  the  applicant  has  been  such  as  to 
make  it  unreasonable  that  he  should  be  allowed 
to  enrol ;  that  his  merely  doing  nothing  raised  no 
case  against  him  ;  and  that  his  rights  could  not 
be  affected  by  the  mere  fact  that  the  opposite 

Earty  had  altered  his  position  on  the  faith  of 
eing  owner  of  the  estat^.  Cope  v.  De  La  Warr 
iEarV),  5  Ch.  D.  666  ;  37  L.  T.  109— C.  A. 

A  plaintiff  within  one  month  of  the  end  of  the 
five  years  after  a  decree  had  been  made,  applied 
to  have  it  enrolled  and  obtained  an  order  ac- 
cordingly. After  the  expiration  of  the  five  years, 
he  discovered  that  one  of  the  defendants  was 


I  dead,  and  having  then  revived  the  suit,  he  ap- 
plied to  have  the  decree  enrolled.  The  applica- 
t  tion  was  refused.  Patch  v.  Ward,  9  L.  R.,  Ch^ 
I  269  ;  43  L.  J.,  Ch.  486  ;  30  L.  T.  152  ;  22  W.  R. 
:  458. 

;  An  inquiry  as  to  damages  having  been  di- 
'  rected  on  a  claim  under  a  winding-up,  the 
official  liquidator  applied  to  have  it  conducted 
in  court  and  before  a  jury.  This  application  was 
dismissed  on  the  11th  of  December,  1873.  The 
official  liquidator  gave  notice  of  appeal  to  the 
House  of  Lords,  but  not  until  after  the  period  of 
three  weeks  from  the  dismissal  had  expired. 
After  the  damages  had  been  assessed  in  cham- 
bers the  official  liquidator,  on  the  9th  of  Feb- 
ruary, 1875,  obtained  ex  parte  a  conditional 
order  for  leave  to  enrol  the  order  of  the  11th  of 
December,  1873,  but  on  hearing  the  other  side 
this  conditional  order  was  dischaiged  : — 'Held, 
that  liberty  to  enrol  the  order  of  December, 
1873,  ought  not  to  be  granted.  Laftte  ^'  Com* 
pany,  In  re,  10  L.  R.,  Ch.  316  ;  23  W.  R.  377. 

To  what  Court.] — The  proper  court  for  apply- 
ing for  an  order  for  the  enrolment  of  a  decree  is 
the  court  of  the  lord  chancellor.  Patch  v. 
Ward,  28  L.  T.  260. 

Celts.] — A  party  applying,  after  notice  to  the 
opposite  party,  to  enrol  a  decree  or  an  order  after 
the  expiration  of  six  months  from  the  making  of 
the  same,  may  obtain  an  order  for  enrolment 
without  payment  of  costs.  Hoffman  v.  Postill, 
18  W.  R.  375. 

Enlargement  of  Time  for  Enrolment.] — In  a 

suit  where  the  defendant  had  died  after  the  con- 
ditional enrolment  of  the  decree,  but  before  it 
had  been  made  absolute,  the  court,  on  the  appli- 
cation of  the  executors  of  the  defendant's  will, 
enlarged  the  time  for  shewing  cause  against  the 
enrolment  of  the  decree.  Patch  v.  Ward,  21 
W.  R.  244.     See  S,  C\,  sujyra, 

EffiBot  of.] — ^Under  the  Judicature  Act,  the  en- 
rolment of  a  decree  has  no  effect  in  preventing 
an  appeal.  Hastie  v.  Hastie,  2  Ch.  1).  304  ;  34 
L.  T.  747  ;  24  W.  R.  564— C.  A. 

The  enrolment  of  an  order  dismissing  a  peti- 
tion on  the  merits  prevented  the  court  from 
entertaining  a  petition  for  rehearing.  Oldershaw 
V.  Ilarroj),  9  L.  R.,  Ch.  480  ;  43  L.  J.,  Ch.  584  ; 
31  L.  T.  74. 

Vacating  Enrolment — By  whom  Applieation 
made.] — ^The  enrolment  of  a  decree  oMered  to 
be  vacated  upon  the  application  of  a  person  not 
a  party  to  the  cause.  Brnff  v.  Cobhold,  7  L.  R., 
Ch.  217  ;  41  L.  J.,  Ch.  402  ;  26  L,  T.  223  ;  20 
W.  R.  284. 

I  A  fund  was  held  in  trust  for  a  class  of  persons. 
I  B.,  who  claimed  to  be  a  member  of  the  class,  ob- 
I  taincd  a  decree  against  the  trustees  for  the  dis- 
tribution of  the  fund.  In  this  decree  was  inserted 
a  declaration  to  the  effect  that  B.  was  entitled 
to  participate  in  the  fund,  and  inquiries  were 
directed  as  to  what  other  persons  were  entitled. 
A.,  who  was  not  a  party  to  the  suit,  put  in  a 
claim  to  be  a  member  of  the  class,  and  therefore 
entitled  to  participate  in  the  fund  ;  he  also  claimed 
the  whole  of  the  fund  in  case  no  other  person 
should  establish  his  membership  of  the  class. 
Being  desirous  of  disputing  the  title  of  the  plain- 
tiff he  presented  a  petition  of  rehearing,  in  order 
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to  strike  out  of  the  decree  the  declaration  as  to 
the  plaintiff's  title.  This  petition  could  not  be 
l^sad  in  consequence  of  the  decree  having  been 
enrolled.  He  therefore  moved  to  vacate  the  en- 
rolment : — Held,  that  he  was  entitled  to  have  the 
enrolment  vacated,  the  costs  of  the  application 
being  ordered  to  be  dealt  with  by  the  judge  on 
the  rehearing.    lb. 


By  what  Court.] — When  a  decree  of  the 


Court  of  Chancery  has  been  enrolled,  the  Court 
of  Appeal  has  no  jurisdiction  to  order  the  enrol- 
ment to  be  vacated.  Allan  v.  United  Kingdom 
Electric  Telegraph  Company ^  24  W.  K.  898— 
O.A. 

Such  an  order  can  now  be  made  by  the  lord 
chancellor  only.    Ih, 


When  KaooMary.] — Where  in  a  creditor's 


suit  for  administration  of  the  estate  of  T.  a 
decree  was  made  in  the  presence  of  A.  declaring 
that  certain  property  belonged  to  T.  beneficially, 
and  the  decree  was  enrolled,  such  enrolment 
does  not  render  it  incumbent  on  A.  to  file  a  bill 
of  review  and  get  the  enrolment  vacated  before 
instituting  a  suit  to  set  aside  the  sale  by  which 
T.  purported  to  have  become  the  beneficial  owner 
of  the  property.  Widgery  v.  Teppcr,  7  Ch.  D. 
423  ;  47  L.  J.,  Ch.  560 ;  38  L.  T.  434  ;  26  W.  R. 
646— C.  A. 

That  an  enrolled  decree  in  a  former  suit  may 
be  a  bar  to  the  relief  sought  by  a  second  suit,  the 
objects  and  purposes  of  the  two  suits  must  be 
identical,  and  in  that  case,  before  the  court  has 
jurisdiction  over  the  second  suit,  the  enrolment 
of  the  decree  must  be  vacated ;  but  where  the 
objects  are  not  the  same  there  is  no  such  neces- 
sity. Ttmter  v.  Tipper,  46  L.  J.,  Ch.  703  ;  25 
W.  R.  726. 

When  in  a  creditor's  suit  for  the  administra- 
tion of  the  estate  of  T.  a  decree  was  made  in  the 
presence  of  A.  declaring  that  certain  property 
belonged  to  T.  beneficially,  and  that  decree  was 
enrolled,  the  court  held  that  such  enrolment  did 
not  render  it  incumbent  on  A.  to  file  a  bill  of 
review  and  get  the  enrolment  vacated  before  in- 
stituting a  suit  to  set  aside  the  sale  by  which  T. 
purported  to  have  become  the  beneficial  owner  of 
the  property.    lb. 

In  what  CasoB.] — A  plaintiff  was  a  day 


too  late  in  proceeding  on  a  caveat  against  the  en- 
rolment of  an  adverse  decree  in  consequence  of 
a  petition  of  appeal  presented  by  him  on  the  last 
day  not  being  then  answered,  owing  to  the  ab- 
sence from  office  of  the  lord  chancellor's  prin- 
cipal secretary,  and  the  defendant  enrolled  >the 
decree.  On  the  plaintiff's  application  the  enrol- 
ment was  vacated,  but  he  was  required  to  pay 
all  the  costs.  Blackman  v.  Cornish,  42  L.  J., 
Ch.  576  ;  29  L.  T.  85  ;  21  W.  R.  741. 

The  twenty-eight  days  within  which,  by  Con- 
solidated Order  XXIII.  r.  27,  the  party  who  has 
entered  a  caveat  must  proceed  after  a  docket  for 
enrolment  has  been  l^t,  is  not  to  be  extended, 
because,  according  to  the  practice  of  the  office, 
he  only  receives  notice  of  the  docket  being  left 
next  day.     lb. 

Notice  of  appeal  motion  was  served  without 
any  signature,  though  the  name  of  the  solicitors 
serving  it  appeared  on  the  back.  After  some 
days  nie  solicitor  of  the  appelLint,  having  dis- 
covered the  omission,  asked  the  solicitor  of  the 
respondent  to  allow  the. error  to  be  corrected. 


The  respondent's  solicitor  refused  this,  and  stated 
that  every  technical  advantage  would  be  taken. 
The  appeal  motion  was  set  down,  and  the  respon- 
dent's solicitor  informed  of  it,  but  no  notice  of 
its  being  set  down  was  regularly  served.  The 
respondent's  solicitor,  at  the  earliest  possible 
moment,  enrolled  the  order  appealed  £rom : — 
Held,  that  as  distinct  notice  that  no  technicality 
would  be  waived  had  been  given,  the  respondent 
was  entitled  to  avail  himself  of  the  irregularity 
in  the  notice  of  motion  and  maintain  the  enrol- 
ment, though  there  had  been  a  correspondence 
which,  standing  alone,  might  have  led  the  court 
to  vacate  it.  Limehouse  Work*  Company,  In  re, 
9  L.  R.,  Ch.  266  ;  43  L.  J.,  Ch.  483  ;  30  L.  T.  4  ; 
22  W.  R.  288. 

6.  Motion  for  Judgment. 

a.  Praotioe. 

CSee  Rules  of  Supreme  Court,  1883,  Ord,  XZ.) 

Filing  Hotiee  of  Motion.] — ^A  notice  of  motioa 
for  judgment  is  a  document  which  may  be  de- 
livered, in  case  a  defendant  does  not  appear,  by 
filing  it  with  the  proper  officer  pursuant  to  Ord. 
XIX.  r.  6.  Dymond  v.  Croft,  3  Ch.  D.  612 ;  4& 
L.  J.,  Ch.  604 ;  34  L.  T.  786 ;  24  W.  R.  842— 
C.  A. 

Notice  of  motion  for  judgment  is  not  a  docu- 
ment required  to  be  delivered  between  the  par- 
ties where  the  defendant  has  not  appeared  and 
the  writ  has  been  filed  with  the  proper  officer. 
Williams  v.  Cardvoell,  25  W.  R.  646, 

Writ  without  Pleadingi — Statement  of  Claim, 
dispensed  with — Short  Cause.] — A  plaintiff,  upon 
the  defendant  dispensing  with  a  statement  of 
claim,  set  down  his  action  as  a  short  cause,  and 
moved  for  judgment  according  to  prepared 
minutes.  Upon  the  defendant  objecting  that 
the  action  must  be  brought  to  trial,  it  was 
ordered  that  the  action  be  placed  in  the  general 
non-witness  list.  Wilmott  v.  Young,  44  L.  T. 
331 ;  29  W.  R.  413. 

Eflbct  of.] — A  decree  made  upon  a  motion  for 
decree  is  a  decree  for  the  purposes  of  the  suit, 
and  is  for  a  dismissal  if  the  suit  &ils.  Secretary 
of  State  for  India  v.  Underwood,  4  L.  R.,  H.  L. 
580  J  39  L.  J.,  Ch.  669. 

Evidence  cannot  be  taken  by  Affidavit,  even 
by  Consent] — On  motion  for  judgment  the  court 
has  no  power,  under  the  Rules  of  Court,  1876,  to 
order  that  the  evidence  shall  be  taken  by  affi- 
davit. Accordingly,  where  a  consent  action,  in 
which  an  infant  and  a  married  woman  were  de- 
fendants, and  in  which  the  evidence  had  been 
taken  by  affidavit,  was  set  down  on  motion  for 
judgment,  the  court  gave  judgment,  but  directed 
that  notice  o£  trial  should  be  given  to  the  infant 
and  married  woman,  and  that  the  action  should 
be  placed  in  the  paper  again  pro  formd.  Mlig 
V.  Robbins,  50  L.  J.,  Ch.  512. 

Special  Case.] — ^Where  a  special  case  for  the 
opinion  of  the  court  is  stated  in  an  action  pur- 
suant to  the  Rules  of  Court,  1875,  Ord.  XXXIV. 
r.  1,  and  the  answers  to  the  special  case  in  fact 
dispose  of  the  action,  the  proper  course  is  to  take 
the  answers  in  the  shape  of  a  judgment  making 
declarations  to  the  effect  of  the  answers,  the 
action  being,  if  necessary,  set  down  pro  form& 
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for  trial  on  motion  for  judgment.  Harrhon  v. 
Cornwall  MineraU  Railway  dnnpany^  16  Ch. 
D.  66  ;  49  L.  J.,  Ch.  834  ;  43  L.  T.  496  ;  29  W.  R. 
268. 

b.   On  Admissions  in  Pleadings. 

By  Rules  of  Supreme  Court,  1883,  Ord. 
XXXII.  r.  6,  any  party  may  at  any  stage 
of  a  cause  or  vuUter,  where  admUs^ions  of 
fact  have  been  madCf  cither  on  the  pleadings  or 
otherwise i  apply  to  the  court  or  a  jndge,  for 
such  judgm4fHt  or  order  as  upon  such  admissiims 
he  may  be  entitled  tOj  without  waiting  for  the 
determination  of  any  other  ejue^tiim  bettoeen  the 
parties;  and  the  court  or  a  judge  may  upon 
such  application  mahf  such  order j  or  gice  »uch 
judgmeiUf  as  the  court  or  a  judge  may  think 
just. 

This  rule  corresponds  to  Ord.  XL.  r.  11  of  the 
rules  of  1875. 

"Briief,"  what  is.]— The  term  "relief"  in 
Ord.  XL.  r.  11,  is  not  limited  to  its  old  technical 
meaning  of  a  plaintiffs  remedy  in  a  chancery 
suit,  but  means  relief  in  its  ordinary  sense, — 
such,  for  instance,  as  the  relief  from  liability 
incurred  by  being  a  defendant  in  an  action. 
Pascal  or  Pascoe  v.  Richards^  50  L.  J.,  Ch.  337 ; 
44  L.  T.  87  ;  29  W,  330. 

Indorsement  on  Writ — *' Pleading."]  —  The 
indorsement  on  a  writ  is  not  a  "  pleading"  so  as 
to  entitle  a  plaintiff,  without  the  consent  of  the 
defendant,  to  move  thereon  for  an  order  on  ad- 
missions in  the  pleadings  under  Rules  of  Court, 
1875,  Ord.  XL.  r.  11,  in  a  case  where  the  defen- 
dant, admitting  the  plaintiff  s  claim,  has  given 
notice  that  he  does  not  require  the  delivery  of  a 
statement  of  claim.  Wallis  v.  JacksoUy  23  Ch. 
D.  204  ;  52  L.  J.,  Ch.  384  ;  31  W.  R.  519. 

Who  Entitled  to  Apply.]— A  defendant  de- 
livered a  statement  of  defence  which,  if  uncon- 
tradicted, was  a  good  defence  to  the  plaintiff's 
claim ;  and  the  plaintiff  did  not  reply  or  obtain 
further  time  within  the  three  weeks  limited  by 
Ord.  XXIV.  r.  1.  The  defendant  then,  before 
the  expiration  of  the  six  weeks  within  which  a 
plaintiff  must  give  notice  of  trial,  moved  under 
Ord.  XL.  r.  11,  that  the  action  might  be  dis- 
missed with  costs,  on  the  ground  that,  by  not 
replying,  the  plaintiff  had  admitted  the  defence 
within  that  rule  : — Held,  that  a  defendant  seek- 
ing to  dismiss  an  action  under  such  cireum- 
stances  was  not  a  party  applying  for  relief 
within  the  meaning  of  the  rule.  Litton  v.  Litton, 
3  Ch.  D.  793 ;  46  L.  J.,  Ch.  64 ;  24  W.  R.  962. 
But  see  cases  infra. 

Order  for  Sale  of  Bonde.]— In  a  suit  in  which 
the  bill  was  filed  before  the  Judicature  Acts 
came  into  operation,  the  plaintiff  claimed  a 
charge  upon  certain  bonds  of  a  foreign  state 
which  were  deposited  in  the  bank  to  the  credit 
of  the  cause.  The  suit  had  not  yet  come  to 
trial.  The  defendants  in  their  answer  had  ad- 
mitted the  plaintiff's  title.  On  an  application 
for  an  order  for  the  sale  of  the  bonds,  as  perish- 
able goods  within  the  meaning  of  Ord.  LII.  r.  2  ; 
or  upon  admission  of  facts  in  the  pleadings  under 
Ord.  XL.  r.  11 : — Held,  that  there  must  be  a  sale 
of  the  bonds  on  the  ground  that  the  defendants 
having  by  their  answer  admitted  the  plaintiff's 
title,  Ord.  XL.  r.  11,  applied,  and  there  was  no 


reason  why  the  relief  to  which  he  was  entitled 
should  be  delayed  until  the  hearing.  Coddingto^n 
V.  Jacksonrille,  Pensaeola,  and  Mobile  Railway 
Company,  39  L.  T.  12--C.  A. 

In  Partition  Aotione.] — In  a  partition  action, 
in  which  the  defendants  by  their  statement  of 
defence  admitted  the  facts  stated  in  the  state- 
ment of  claim  shewing  the  title  of  the  plain- 
tiffs : — Held,  that  the  plaintiffs  were,  under 
Ord.  XL.  r.  11,  entitled  to  an  order  on  motion 
directing  the  usual  inquiries  as  to  the  persons, 
interested  in  the  property.  Gilbert  v.  Smith,  2 
Ch.  D.  686  ;  45  L.  J.,  Ch.  514 ;  35  L.  T.  43 ;  24 
W.  R.  568— C.  A. 

An  order  for  sale  may  be  made  in  a  partition 
action  on  a  motion  upon  admissions  in  the  plead- 
ings under  Rules  of  Court,  1875,  Ord.  XL.  r.  11.. 
In  such  an  order  the  court  will  direct  an  account 
of  rents  and  profits  received  by  the  plaintiff,, 
where  he  has  been  in  possession,  and  adjourn 
further  consideration.  Rumcll  v.  Bumell,  11 
Ch.  D.  213  ;  48  L.  J.,  Ch.  412  ;  27  W.  R.  749. 

Partnenhip  Aotlone.] — In  an  action  for  dis> 
solution  of  partnership,  the  plaintiffs  by  their 
statement  of  claim  alleged  that  they  and  the 
defendant  had  agreed  to  take  a  lease  of  certain 
premises  and  to  enter  into  partnership ;  that 
draft  articles  of  partnership  were  considered  and 
approved  by  the  plaintiffs  and  the  defendant  at 
an  interview  on  a  day  named,  subject  to  their 
being  finally  revised  by  the  defendant's  solicitor ; 
that  the  draft  articles  bad  not  yet  been  revised, 
nor  the  articles  execated ;  that,  although  the 
draft  articles  were  only  settled  subject  to  revi- 
sion, the  terms  of  the  arrangement  between  the- 
plaintiffs  and  defendant  as  therein  provided  were 
definitely  agreed  upon  at  the  interview ;  that  the 
defendant  had  not  intimated  any  objection  to- 
the  terms  of  the  articles  ;  that  it  was  soon  after- 
wards agreed  that  certain  sums  should  be  brought 
in  by  the  plaintiff  and  defendant;  that  they 
had  proceeded  with  the  partnership  undertaking,, 
and  the  defendant  had  taken  an  active  part  in 
it,  but  that  he  had  not  contributed  his  share,, 
and  notice  had  been  given  him  to  withdraw 
from  the  undertaking.  The  defendant,  in  his- 
statement  of  defence,  admitted  that  he  had 
agreed  to  enter  into  partnership  as  alleged,  and 
added,  **  The  defendant  denies  that  the  terms  of 
the  arrangement  between  myself  and  the  plaintiffs 
were  definitely  agreed  upon  as  alleged  : " — Held, 
upon  motion  for  judgment  on  admissions  of  fact 
in  the  pleadings  under  Ord.  XL.  r.  11,  that  there 
should  be  a  decree  for  dissolution,  with  an  in- 
quiry, if  desired  by  the  defendant,  as  to  the 
terms  of  the  arrangement  for  partnership.  Tliorp- 
V.  Hold^worth,  3  Ch.  D.  637  ;  45  L.  J.,  Ch.  406. 

In  a  partnership  action,  where  there  in^as  no- 
default  in  pleading,  a  district  registrar  by  con- 
sent made  a  decree  for  accounts  and  inquiries,, 
appointed  a  receiver,  and  directed  a  sale  of  the 
partnership  property  : — Held,  that  all  these  pro- 
ceedings were  invalid,  and  the  plaintiff  must 
commence  afresh  as  from  before  decree  ;  but,  on 
motion  under  Ord.  XL.  r.  11,  on  admissions  in 
the  pleadings,  an  order  was  made  directing 
accounts  and  inquiries  to  be  taken  and  made  in 
the  district  registry ;  the  same  receiver  was,  by 
consent,,  re-appointed  by  name  by  the  court. 
Brassington  v.  Caissons,  24  W.  R.  880. 

In  a  suit  to  take  the  accounts  of  a  partnership- 
the  defendants  by  their  answer,  filed  before  the^ 
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1st  of  November,  1875,  admitted  the  partnership, 
-and  that  they  had  not  accounted ;  and  alleged 
that  the  plaintiff  had  not  accoanted,  and  that 
moneys  were  due  from  him  to  them.  The  plaintiff 
joined  issue  and  moved  before  the  hearing,  upon 
iiffidavit  of  service,  that  the  accounts  of  the  part- 
nership dealings  might  be  taken  : — Held,  that  he 
was  entitled  to  the  order  under  Ord.  XXXIII.  or 
Ord.  XL.  r.  11,  and  order  made  accordingly. 
Tnrqiuind  v.  Wilson,  1  Ch.  D.  85  :  45  L.  J.,  Ch. 
104  ;  24  W.  R.  66. 

AgaiiLst  one  of  several  Defendants.]— A  state- 
ment of  defence  was  delivered  in  an  action 
brought  against  a  husband  and  wife  upon  a  joint 
And  several  promissory  note  given  by  them, 
which,  purporting  to  be  the  defence  of  both, 
raised  no  defence  as  regarded  the  husband : — 
Held,  upon  motion  for  judgment  that  the  plain- 
tiflfe  were  entitled  under  Ord.  XL.  r.  11,  to  final 
judgment  against  the  husband  without  waiting 
for  the  determination  of  the  case  against  the 
wife.  Jenkim  v.  Davus,  1  Ch.  D.  696 ;  24 
W.  R.  690. 

\Vhen  three  defendants  had  made  default  in 
•delivering  defence,  and  another  defendant.had,  by 
his  defence,  practically  admitted  the  correctneas 
of  the  statement  of  claim,  and  it  was  important 
to  have  the  action  tried  against  all  at  the  same 
time,  an  order  was  made  to  set  down  the  action 
on  motion  for  judgment  against  the  defendants 
in  default,  with  liberty  to  give  notice  of  motion, 
under  Ord.  XL.  r.  11,  for  the  same  time  against 
the  defendant  who  had  pleaded.  Smithy  In  re, 
JirUhon  v.  Smith,  24  W.  R.  392. 

When  one  of  several  defendants  served  has 
not  appeared,  while  the  others  have  appeared 
And  delivered  defences,  the  plaintiff  may  move 
for  judgment,  as  against  the  defendants  who 
have  delivered  defences,  under  Ord.  XL.  r.  11, 
upon  admissions,  and  as  against  the  defaulting 
•defendant  under  the  combined  effect  of  Ords. 
XIII.  r.  9,  and  XXIX.  r.  10  ;  but  as  against  the 
latter  the  action  must  be  set  down  on  motion  for 
judgment,  and  in  both  cases  two  clear  days' 
notice  of  motion  must  be  given.  Par^ofUf  v. 
JIarHs,  6  Oh.  D.  694  ;  25  W.  R.  410. 

Demurrer  not  to  be  raised  by  Motion.!— A 
•dcmuri-er  to  a  defence  ought  not  to  be  raised  by 
way  of  motion  for  judgment  under  Ord.  XL. 
r.  11.  Mellor  v.  Sidebottom,  5  Ch.  D.  342  ;  46 
L.  J.,  Ch.  398  ;  37  L.  T.  7  ;  25  W.  R.  401— C.  A. 
See  now  Rules  of  Supreme  Court,  1883,  Ord. 
XXV. 

Clear  Case  mnst  be  made.] — A  plaintiff  moving 
ior  judgment  under  Ord.  XL.  r.  11,  on  admissions 
in  the  defendant's  pleadings,  must  have  a  clear 
case,  and  the  mere  admission  or  non-denial  by 
tlie  defendant  of  a  right  asserted  by  the  plaintiff, 
but  which  has  in  fact  no  existence  in  law,  is  not 
sufficient  to  entitle  the  plaintiff  to  a  judgment 
establishing  the  right.  Chilton  v.  Corporation 
of  Lmidon,  7  Ch.  D.  735  ;  47  L.  J.,  Ch.  433  ;  38 
L.  T.  498  ;  26  W.  R.  474. 

Allegations  not  specifleally  denied.] — Unless 
the  allegations  in  a  statement  of  claim  are 
specifically  denied,  the  plaintiff  is  entitled  to 
move  for  judgment  as  upon  an  admission  of  fact 
in  the  pleadings.  Rutter  v.  Tregent,  12  Ch.  D. 
758  J  48  L.  J.,  Ch.  791  ;  41  L.  T.  16  ;  27  W.  R. 
•902. 


Defence  merely  craving  Leave  to  refer  to 
Doenments.] — The  statement  of  claim  in  a  fore- 
closure action  set  out  the  purport  and  effect  of 
several  mortgage  deeds,  and  alleged  that  they 
were  duly  executed.  The  statement  of  defence 
craved  leave  to  refer  to  the  deeds,  when  pro- 
duced, and  save  as  by  such  deeds,  when  produced, 
should  appear,  did  not  admit  that  the  same  were 
of  or  to  the  purport  or  effect  in  the  statement  of 
claim  mentioned.  Upon  motion  for  judgment 
on  admissions  in  the  pleadings,  the  deeds  being 
produced  in  court: — Held,  that  there  was  a 
sufficient  admission  of  the  execution  of  the 
deeds,  and  as  it  appeared,  on  their  being  pro- 
duced in  court,  that  they  were  of  the  dates 
and  made  between  the  parties  mentioned  in  the 
statement  of  claim,  the  plaintiffs  were  entitled 
to  judgment.  Barnard  v.  Wielandj  30  W.  R. 
947. 

Claim,  Admission  of— Coimter-olaim.] — In  an 

action  for  a  liquidated  demand,  the  defendants 
pleaded  admitting  the  claim,  but  setting  up  a 
counter-claim  for  unliquidated  damages  to  a 
greater  amount.  The  court  refused  an  applica- 
tion under  Ord.  XL.  r.  11,  for  an  order  to  sign 
judgment  for  the  plain tifiEs  upon  the  claim,  and 
for  payment  of  the  amount  thereof  by  the  de- 
fendants into  court  to  abide  the  result  of  the 
action.  Mersey  Steamshijf  Companv  v.  Shuttle- 
worth,  11  Q.  B.  D.  531 ;  52  L.  J.,  Q.  B.  622  ; 
48  L.  T.  625  ;  32  W.  R.  246— C.  A.  Affirming 
10  Q.  B.  D.  468  ;  48  L.  T.  389  ;  31  W.  R.  609  ; 
5  Asp.  M.  C.  48. 

By  Ord.  XL.  r.  11,  any  party  to  an  action  may, 
at  any  stage  thereof,  apply  to  the  court  or  a 
judge  for  such  order  as  he  may,  upon  any  ad- 
missions in  the  pleadings,  be  entitled  to,  with- 
out waiting  for  the  determination  of  any  other 
question  between  the  parties.  In  an  action  for 
goods  sold  and  delivered,  the  defendant  admitted 
the  plaintiffs'  claim,  and  setoff  and  counter- 
claimed  for  damages  suffered  and  expenses  in- 
curred in  respect  of  other  goods  which  he  alleged 
the  plaintiffs  had  agreed  to  supply  of  a  certain 
quality  for  exportation,  but  which,  on  arrival 
abroad  aftor  payment  of  the  purchase-money, 
were  found  to  be  not  of  the  quality  contracted 
for,  and  were  rejected  by  the  defendant : — Held, 
on  motion  for  judgment  on  admissions  in  the 
pleadings  under  Ord.  XL.  r.  11,  that  judgment 
must  be  entered  for  the  plaintiffs  on  their  daim 
on  the  terms  that  execution  should  not  issue  till 
after  the  trial  of  the  counter-claim,  if  the  de- 
fendant paid  the  amount  into  6ourt  within  four- 
teen days.  Showell  v.  Bowron,  52  L.  J.,  Q.  B. 
284  ;  48  L.  T.  613  ;  31  W.  R.  650. 

Infant  Defendants.] — ^The  court  will  not  make 
an  order  for  judgment  on  admissions  contained 
in  a  statement  of  defence  which  has  been  filed 
by  infant  defendants.  Semble,  the  court  will 
not  make  an  order  for  judgment  for  want  of 
defence  in  the  case  of  infant  defendants  making 
default  in  filing  a  statement  of  defence.  Byrne 
7.  Byrne,  6  L.  R.,  Ir.  134. 

Hon-delivery  of  Pleading.]  —  The  plaintiff 
having  made  default  in  delivery  of  reply  to  the 
defendant's  statement  of  defence  ana  counter- 
claim : — The  court  ordered  final  judgment  to  be 
entered  for  the  defendant  in  respect  of  both  the 
claim  and  counter-claim  under  Ord.  XL.  r.  11, 
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I/nntjf(h'n  v.  Winfn',  8  Q.  B.  D.  650 ;   51  L.  J., 
Q.  B.  413  ;  30  W.  R.  751 ;  46  J.  P.  487. 

The  plaintiff  delivered  his  reply  after  three 
weeks  had  elapsed  £1*0111  delivery  of  the  state- 
ment of  defence,  and  subsequently  the  defendant, 
treating  the  facts  stated  in  the  defence  as  ad- 
mitted, under  Onl.  XXIX.  r.  12,  by  reason  of 
the  plaintiff's  failure  io  reply  in  time,  gave  notice 
of  motion  for  judgment  under  Ord.  XL.  r.  11 : — 
Held,  that  the  reply  having  been  actually  de- 
livered before  the  notice  of  motion  was  given, 
the  defendant  was  not  entitled  to  judgment. 
Graves  v.  Terrt/,  9  Q.  B.  D.  170  ;  61  L.  J.,  Q.  B. 
464 ;  30  W.  R.  748.  See  also  Rules  of  Supreme  Court, 
1883,  Ord.  XXVII.,  ajid  cases  ante,  PLEADING. 

Appeal  from  DiBoretion.] — ^An  action  having 
been  commenced  in  November,  1876,  to  enforce 
an  equitable  mortgage  with  written  memo- 
randum dated  in  February,  1876,  the  defendant 
admitted  the  mortgage,  but  alleged,  by  way  of 
defence,  that  it  was  part  of  the  agreement  that 
the  plaintiff  should  not  require  a  legal  mortgage, 
nor  any  payment  of  principal  or  interest  for  a 
year  from  the  time  of  the  advance.  The  plaintiff 
moved  for  the  ordinary  foreclosure  decree  on  the 
admissions  in  the  pleadings  ;  and  the  motion  was 
refused  by  Hall,  V.-C. :— Held,  that  the  vice- 
chancellor  had  a  discretion  as  to  whether  a  case 
was  a  proper  one  for  making  an  order  on  motion 
under  Ord.  XL.  r.  11 ;  and  that  the  Court  of 
Appeal  ought  not  to  interfere  with  the  exercise 
of  that  discretion.  Mellor  v.  Sidehottom^  5  Ch.  D. 
342  ;  46  L.  J.,  Ch.  398  ;  37  L.  T.  7  ;  25  W.  R. 
401— C.  A. 

Hot  entertained  gimultaneoiiBly  with  Motion 
to  strike  out  Counter-claim.] — ^A  motion  to  set 
aside  a  counter-claim  and  a  motion  for  judgment 
upon  admissions  of  fact  in  the  statement  of  de- 
fence cannot  be  entertained  simultaneously. 
Commissioners  of  Church  Temporalities  y,AP Ivory 
3  L.  R.,  Ir.  433. 

Motion,  how  made.] — Upon  admissions  in  a 
statement  of  defence  in  an  administration  action, 
and  upon  a  notice  of  motion  for  "  a  decree  or 
decretal  order,"  an  order  can,  under  Rules  of 
Court,  1875,  Ord.  XL.  r.  11,  be  made  upon  an 
ordinary  motion  without  setting  down  the 
motion.  Barker's  Estate,  In  re,  Hethcrnig- 
ton  V.  Longrigg,  10  Ch.  D.  162  ;  48  L.  J.,  Ch. 
171  ;  27  W.  R.  393. 


Application,  when  made— At  any  Stage.  ]— A 

plaintiff  may  move  for  judgment  upon  admis- 
sions in  the  pleadings  at  any  stage  in  the  action, 
and  notwithstanding  that  he  has  joined  issue  on 
the  defence  and  given  notice  of  trial.  Broum  v. 
Pearso7i,  21  Ch.  D.  716  ;  46  L.  T.  411  ;  30  W.  R. 
436. 

A  defendant  who  has  put  in  a  rejoinder,  but 
not  counter-claimed,  is  entitled  to  move,  under 
Old.  XL.  r.  11,  to  have  the  action  dismissed  on 
the  ground  that  on  the  admissions  in  the  plead- 
ings the  plaintiff  is  not  entitled  to  the  relief 
claimed.  Pascal  or  Pascoe  v.  RichurdSt  50  L. 
J.,  Ch.  337 ;  44  L.  T.  87  ;  29  W.  R.  330. 

In  an  action  against  a  lessee  to  set  aside  a 
lease  granted  under  a  power,  the  statement  of 
claim  stated  that  the  donee  of  the  power  had 
received  from  the  lessee  a  certain  sum  as  a  bribe, 
and  stated  the  circumstances ;  the  statement  of 
defence  denied  that  the  sum  had  been  given,  and 


denied  each  circumstance,  but  contained  no 
general  denial  of  a  bribe  having  been  given  : — ' 
Held,  that  the  plaintiff  had  not  waived  his  right 
to  judgment  on  the  admissions  by  not  having 
moved  for  judgment  under  Ord.  XL.  r.  11. 
Tildeslnj  v.  Harper,  7  Ch.  D.  403  ;  47  L.  J.,  Ch. 
263  ;  38  L.  T.  60  ;  26  W.  R.  263. 

o.  In  other  Cases.  • 

CSee  Rules  of  Supreme  Court,  1883,  Ord,  XL, 
and  Ord,  XXVIIO 

]>efiault  in  Pleading.] — ^Whcu  a  defendant  ha» 
made  default  in  delivering  a  defence  or  demur* 
rer,  the  action  may  be  set  down  on  motion  for 
judgment  without  previous  notice  of  motion. 
Gillott  V.  Xer,  24  W.  R.  428. 

If  a  defendant  makes  default  in  delivering  a 
defence,  and  the  plaintiff  has  set  down  the  action 
on  motion  for  judgment,  the  motion  for  judg- 
ment may,  by  consent  of  all  parties,  be  taken  as 
an  ordinary  motion,  and  the  order  taken  at  once. 
Bowen  v.  Bowen,  24  W.  R.  246. 

When  a  defendant  was  in  default  the  court 
order«i  two  clear  days'  notice  of  the  intention  to 
set  down  the  action  on  motion  for  judgment  to 
be  given  him.  Boupell  v.  Parsmis,  34  L.  T.  56  ; 
24  W.  R.  269. 

When  an  action  is  set  down  on  motion  for 
judgment  in  default  of  pleading,  the  court  will 
fix  an  early  day  for  the  hearing.  Meakin  v, 
Syhes,  24  W.  R.  293. 

See  also  cases,  sub  tit.  Plbadino. 

Short  Canse.] — In  an  administration  suit  pend* 
ing  at  the  commencement  of  the  Judicature  Acts 
the  'defendant  had  put  in  his  answer,  but  no 
further  proceedings  had  been  taken.  It  was 
desired  by  the  plaintiff  and  defendant  that  the 
cause  should  be  heard  as  short.  The  acts  make 
no  express  provision  for  hearing  of  short  causes. 
The  court  directed  that  the  plaintiff  should  set 
down  the  cause  on  motion  for  judgment  in  the 
same  way  as  provided  by  Ord.  XXXIX.  r.  10, 
when  the  defendant  had  made  default  in  deliver- 
ing his  defence.  Palin  v.  Brookes,  33  L.  T.  322  ; 
24  W.  R.  20. 

After  Jury  Discharged — Jndge  abstaining  from 
giving  Judgment.] — By  Ord.  XL.  r.  2,  it  is  pro- 
vided that  "  where  at  the  trial  of  an  action  the 
judge  or  referee  abstains  from  directing  any 
judgment  to  be  entered,  the  plaintiff  may  set 
down  the  action  on  motion  for  judgment : " — 
Held,  that  the  judge  cannot  be  said  to  have 
abstained  from  giving  judgment,  unless  he  has 
been  asked  to  give  judgment  at  the  trial.  Daren" 
port  V.  Ward,  47  L.  T.  348. 

Jndge  leaving  ^^i^  to  Move.^ — Upon  the 
trial  of  an  action  at  nisi  prius,  the  ]udge  may,  if 
he  think  fit,  at  or  after  the  trial,  leave  any  party 
to  move  a  divisional  court  for  judgment,  notwith- 
standing the  provisions  of  s.  17  of  the  Appellate 
Jurisdiction  Act,  1876,  and  the  Rules  of  the 
Supreme  Court,  1876,  Ord.  XXXVI.  r.  22a,  Ord. 
LVIIa.  Benschor  t.  Coley,  62  L.  J.,  Q.  B.  398  ; 
48  L.  T.  533. 

In  a  Pending  8nit.] — When  a  defendant  in  a 
suit  pending  on  the  1st  of  November,  1875,  had 
not  appeared,  and  failed  to  put  in  an  answer : — 
Held,  that  the  cause  should  proceed  under  the 
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new  practice,  and  the  bill  be  treated  as  a  state- 
ment  of  claim,  so  that  the  plaintiff  might  set 
•down  the  cause  on  motion  for  judgment,  under 
Ord.  XXIX.  r.  10.  Pravident  Petrmanent  Build- 
ing Soeietij  v.  Gree^ihill,  1  th.  D.  624  ;  45  L.  J., 
€h.  272. 

Speeial  Case.] — Semble,  where  a  special  case 
"Stated  in  an  action  for  the  opinion  of  the  court 
under  the  Rules  of  S.  C,  Ord.  XXXIV.  r.  1,  in 
«ffect  involves  a  decision  of  the  action,  the  order 
-should  not  be  merely  in  the  form  of  answers  to  the 
questions  stated  in  the  special  case,  but  should 
«mbody  declarations  giving  effect  to  the  answers, 
and  the  action  should  be  set  down  pro  form&  for 
trial  on  motion  for  judgment  on  the  declarations 
to  be  so  made.  HarriMn  v.  Cornwall  Mintralff 
Railway  Company,  16  Ch.  D.  66  ;  49  L.  J.,  Gh. 
«34  ;  43  L.  T.  496  ;  29  W.  R.  258. 

7.  Amendment  of  Judgments. 

Allowed  on  Terms.] — Where  a  verdict  was 
:found  for  the  plaintiff  on  the  general  issue,  and 
no  notice  taken  of  a  second  issue  on  the  Statute 
•of  Limitations,  on  error  brought  on  this  point, 
the  court  allowed  it  to  be  amended  by  the  judge's 
notes,  on  payment  of  costs.  Petrie  v.  Uannay, 
3  T.  R.  659. 

Aoeording  to  Amended  Poitea.] — The  court 
:af  ter  error  brought,  and  argument  in  the  court 
of  error,  having  amended  a  postea  by  entering 
the  verdict  for  the  plaintiff  on  the  first  count, 
and  for  the  defendant  on  the  others,  amended 
the  judgment  roll  remaining  in  that  court  by 
the  amended  postea,  after  the  judgment  had 
been  reversed.  MclUsh  v.  Ricluirdson  (in  error), 
1  B.  &  C.  819 ;  S.  C,  nom.  Richardson  v.  Md- 
iiJth,  11  Moore,  104  ;  3  Bing.  334. 

• 

By  Arrest  of.] — Where  judgment  on  a  record 
of  the  Queen's  Bench  is  pronounced  at  the 
assizes,  under  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  9, 
the  court,  on  motion,  may,  if  they  see  fit,  amend 
the  judgment  by  ordering  it  to  be  arrested.  Reg, 
T.  XoU,  4  Q.  B.  768  ;  D.  &  M.  1. 

Where  Verdict  not  SpeeiflcJ — ^Where  a  defen- 
<lant,  in  replevin,  made  cognizance  for  rent  in 
arrcar,  and  the  jury  found  a  verdict  for  him,  and 
damages  to  the  amount  of  the  rent  claimed  in 
his  cognizance,  without  finding  either  the  amount 
of  the  rent  in  arrear,  or  the  value  of  the  cattle 
•distrained,  and  judgment  was  entered  for  the 
damages  assessed,  the  court  permitted  the  de- 
fendant to  amend  his  judgment,  and  to  enter 
a  judgment  pro  retorno  habendo,  after  a  writ  of 
error  brought.    Rccs  v.  Morgan,  3  T.  B.  349. 


Erroneous  Entry.] — Erroneous  entry  of  judg- 
ment amended.  Laing  v.  Whalley,  3  H.  &  N, 
901— Ex.  Ch. 

A  declaration  contained  two  breaches ;  the  de- 
fendant pleaded  not  guilty  to  the  first  breach, 
which  involved  the  whole  cause  of  action.  The 
finding  was  for  the  plaintiff,  and  the  damages 
were  assessed  thereon,  and  judgment  was  entered 
upon  that  finding.  On  the  second  breach  there 
was  a  finding  of  not  guilty.  No  entry  of  eat 
sine  die  was  made  on  this  finding : — Held,  that 
there  should  have  been  such  an  entry,  but  that 
the  House  of  Lords  had  power  to  amend  the 
record,  by  directing  such  an  entry  to  be  made. 
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Hooper  v.  Lane  (in  error),  6  H.  L.  Cas.  443  ;  3 
Jut.,  N.  S.  1026. 

Clerieal  Errwe.]— The  court  will  allow  the 
amendment  of  clerical  mistakes  in  a  judgment, 
on  payment  of  costs,  although  one  term  has 
elapsed  since  the  judgment  was  entered  up,  and 
although  a  writ  of  error  has  been  sued  out, 
and  error  assigned,  on  those  clerical  mistakes. 
Paddon  v.  BartlHt,  5  N.  &  M.  384 :  1  H.  &  W. 
286  ;  3  A.  &  E.  887. 

Where  the  clerk  entered  judgment  de  bonis 

Eropriis,  instead  of  de  bonis  testatoris ;  on  error 
rought,  the  court    ordered  the   entry  to   be 
amended.     Gheen  v.  Rennet,  1  T.  B.  782. 

After  Lapse  of  a  Term.]— A  judgment  will 
not  be  amended  to  the  prejudice  of  an  exe- 
cutor, after  the  term  in  which  it  was  given. 
Prince  v.  Mcholson,  I  Marsh,  401 ;  6  Taunt. 
45. 

As   to   Time,  when   no   Iigiistiee   done.]  — 

Where  an  executor  pleads  plene  administravit, 
and  the  plaintiff  does  not  take  issue  on  it,  but 
takes  a  judgment  of  assets  quando  acciderint, 
and  sues  out  a  sci.  fa.  on  such  judgment,  if  the 
executor  receives  assets  between  the  time  of 
suing  out  the  writ  in"  the  first  action  and  judg- 
ment, the  court  will  permit  the  plaintiff  to 
amend  his  judgment  as  to  the  time,  by  making 
it  a  judgment  as  of  that  term  when  he  could  at 
the  soonest  have  entered  it  up ;  unless  the  de- 
fendant can  shew  that  in  point  of  fact  some 
injustice  will  be  done  by  it  in  the  particular 
case.    Mara  v.  Quin,  6  T.  R.  1. 

When  Judgment  of  8iz  Tears'  Standing.] 

But  where  an  executor  pleaded  a  false  plea  of 
judgment  recovered  against  himself ;  on  which 
judgment  was  entered  up  against  him  for  the 
debt  and  damages  de  bonis  testatoris,  et  si  non 
de  bonis  propriis,  and  words  were  afterwards 
interlined  on  the  judgment  roll,  by  which  the 
judgment  de  propriis  was  confined  to'the  damages 
only ;  the  court  refused  to  amend,  by  striking 
out  the  words  which  had  been  interlined,  where 
it  did  not  appear  by  whom  the  interlineation 
had  been  made,  and  the  judgment  was  of  six 
years'  standing.  Burroughs  v.  Stephens,  1  Marsh. 
211  ;  5  Taunt.  554. 


After  Alteration  in  Position  of  Parties.]— An 
action  having  been  brought  against  one  of  two 
executors,  he  died,  after  the  assizes,  and  before 
trial.  The  verdict  was  for  the  plaintiff,  and  the 
judgment  was  entered  de  bonis  propriis  within 
two  terms  afterwards,  but  error  was  brought  by 
the  defendant's  executor,  and  the  Exchequer 
Chamber  altered  the  juc^ment  by  entering  it  de 
bonis  testatoris,  et  si  non,  &c.,  as  to  costs,,  instead 
of  a  judgment  de  bonis  propriis.  The  plaintiff, 
as  it  appeared  on  the  record  that  the  original  de- 
fendant had  died,  and  the  final  judgment  was 
beyond  the  two  terms  after  verdict,  applied  to 
the  court  to  amend  its  own  judgment,  in  ac- 
cordance with  that  of  the  Court  of  Error,  and  to 
allow  him  to  abandon  the  proceedings  in  error 
on  payment  of  all  costs.  The  court,  doubtine 
whether  it  had  power  to  grant  such  a  rule,  and 
also  whether  it  was  necessary,  refused  it,  as  the 
position  of  the  parties  had  altered.  Garten  v. 
Hall,  11  W.  R.  281. 
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After  Judgment  in  Error.  ^ — Semblc,  that  the 
■court  out  of  which  a  record  issues  has  no  power 
to  amend  the  record  after  the  judgment  of  a 
«ourt  of  error.  Jaokion  v.  Oulloway^  2  D.  &  L. 
839  ;  1  C.  B.  281 ;  14  L.  J.,  C.  P.  141 ;  9  Jur. 
.373. 

Cannot  be  made  False.] — When  an  infant  had 
appeared  as  the  defendant  in  an  action  bj 
attorney  instead  of  by  guardian,  and  a  verdict 
was  given  against  him,  and  error  was  brought, 
upon  motion  to  set  aside  the  writ  of  error,  and 
to  amend  the  record  : — Held,  that  the  court 
€ould  not  amend  the  record  by  substituting  an 
appearance  by  guardian  for  an  appearance  by 
attorney  ;  the  court  cannot,  in  exercise  of  its 
power  of  amendment,  render  the  recoid  false. 
Carr  v.  Cooper,  1  B.  &  8.  230 ;  4  L.  T.  323  ;  9 
W.  R.  611. 

Judgment  BoUe — Mere  Irregularity.] — The 
date  of  a  judgment  in  the  judgment  roll  did  not 
correspond  with  the  date  in  a  ca.  sa.  issued  on 
the  judgment,  but  was  anterior  to  the  ca.  sa. : — 
Held,  a  mere  matter  of  irregularity,  which  the 
court  will  amend.  CohhHt.  In  re^  10  W.  R.  40  ; 
S,  a,  nom.  Cohhett  v.  Wlweler,  5  L.  T.  285. 

The  date  of  a  judgment,  as  entered  in  the 
judgment  roll,  did  not  correspond  with  the 
master's  book  : — Held,  a  mere  matter  of  irregu- 
larity, which  the  court  will  amend.    Ih 

When  not  requiring  Amendment.] — ^A 

«cire  facias  to  repeal  letters-patent  was  issued 
out  of  Chancery,  returnable  there,  appearance 
entered,  declaration  filed,  plea  pleaded,  and  issue 
joined  in  the  Petty  Bag  Office.  The  cause  was 
then  sent  to  the  Queen's  Bench  for  trial,  and  the 
entry  here  was,  that  the  chancellor  with  his  own 
hand  delivered  a  "record."  On  motion  (by  a 
party  bringing  enx>r)  to  amend,  by  substituting 
the  words  "  transcript  of  a  record  : " — Held,  that 
the  entry  did  not  require  amendment.  Reg,  v. 
Bynner,  9  Q.  B.  629. 


XVII.  PROCEBDINGS  IN  CHAMBERS. 
(^8ee  Rules  of  Supreme  Court,  1883,  Ord.  LIV,) 

1.  Judge  at  Chambers. 

a.  Jurifniiction  of,  2013. 

b.  Hearing  and  Service  of  Summons,  2017. 
e.  Effect  of  Sammons,  2017. 

d.  Validity  of  Order,  2018. 

e.  Form  and  Construction  of  Order,  2018. 
/.  Drawing  up  and  Service  of  Order,  2019. 

2.  Chief  Clerk's  Ct:rtijicate,  2020. 
8.  The  Masters,  2022. 

1.  Judge  at  Cuambbb& 
a.  Juriodlctlon  ofl 

Generally.] — The  expression,  "  the  court  or  a 
judge,"  in  the  rules  and  orders,  invariably  means 
a  divisional  court  or  a  judge  at  chambers. 
Baker  v.  Oahcs,  2  Q.  B.  D.  171  ;  46  L.  J.,  Q.  B. 
246  ;  35  L.  T.  832  ;  26  W.  R.  220— C.  A. 

Sect.  39  of  the  Judicature  Act,  1873,  merely 
confers  on  the  judges  of  the  Supreme  Court  the 
power  to  exercise  in  chambers  such  of  the  func- 
tions of  the  court  as  were  exercised  in  chambers 
by  the  judges  before  the  act.    lb. 

All  powers  possessed  by  the  superior  courts  at 


common  law,  as  well  as  those  given  by  statute  to 
the  court  in  general  terms,  without  any  special 
limitations,  may  be  exercised  by  a  single  judge, 
as  the  delegate  of  the  court.  Snieeton  v.  CulUer, 
1  Ex.  457  ;  o  D.  &  L.  184  :  17  L.  J.,  C.  P.  57. 

Coets.] — ^A  judge  at  chambers  has  no  power  to 
make  an  order  as  to  costs  under  Ord.  LV, ;  nor 
to  extend  the  time  for  making  such  order  under 
Ord.  LVII.  r.  6,  so  as  to  enable  the  judge  who 
tried  the  cause  to  make  such  order  at  any  time 
after  the  trial.  If  no  application  has  been  made 
to  the  judge  at  the  trial,  the  only  way  of  obtain- 
ing such  an  order  is  by  a  substantive  application 
to  a  divisional  court.  Baker  v.  Oakes,  2  Q.  B. 
D.  171  ;  46  L.  J.,  Q.  B.  246  ;  35  L.  T.  832  ;  25 
W.  R.  220— C.  A. 

A  judge  has  jurisdiction  to  fix  the  amount  of 
costs  to  be  paid  as  the  condition  of  making  an 
order.  Collins  v.  Aaron,  6  D.  P.  C.  423 ;  4  Bing. 
N.  C.  223  ;  5  Scott,  695  ;  1  Am.  54. 

A  judge  has  discretion  to  allow  a  plea  to  be 
amended  on  payment  of  a  stated  amount  of  costs, 
instead  of  payment  of  costs  generally.  To-mlifi' 
son  V.  Bollard,  3  G.  &  D.  607  ;  4  Q.  B.  642  ;  12 
L.  J.,  Q.  B.  267  ;  7  Jur.  969. 

To  proceed  Ex  parte.]— By  6  &  7  Will.  4,  c.  71, 
s.  82,  it  is  provided  that  in  case  a  rent-charge 
be  in  arrear  and  unpaid  for  the  space  of  forty 
days  next  after  any  half-yearly  day  of  payment, 
and  there  shall  be  no  sufficient  distress  on  the 
premises  for  payment,  it  shall  be  lawful  for  any 
of  the  judges,  upon  affidavit  of  the  facts,  to  order 
a  writ  to  be  issued,  directed  to  the  sheriff,  re- 
quiring him  to  summon  a  jury  to  assess  the  ar- 
rears remaining  unpaid  : —  Held,  that,  upon 
production  of  a  sufficient  affidavit  of  the  facts,  a 
]udge  may  grant  such  order  ex  parte,  and  that 
no  previous  summons  or  notice  to  the  parties  is 
necessary.  Hammersmith  Rent-charge,  I?i  re, 
4  Ex.  87  ;  7  D.  &  L.  41  ;  19  L.  J.,  Ex.  66. 

Setting  aside  Judgment] — A  judge  has  power 
to  make  an  order  setting  aside  a  judgment  in 
ejectment  for  want  of  a  plea,  and  admitting  the 
tenant  to  appear  aud  defend,  although  possession 
had  been  given  under  the  judgment.  Doe  d. 
Mullarky  v.  Roe,  11  A.  &  E.  333 ;  3  P.  &  D.  316 ; 
4  Jur.  314. 

As  to  Evidence  of  Documents.] — In  an  action 
founded  upon  a  document  in  which  both  parties 
had  an  interest,  and  which  was  in  the  possession 
of  one,  but  was  said  by  him  to  have  been  lost,  a 
judge  cannot  order  that  if  such  party  docs  not 
produce  the  document  to  be  stamped,  a  copy 
duly  stamped  shall  be  read  in  evidence  at  the 
trial,  and  that  the  original  shall  not  then  be  pro- 
duced on  the  other  side,  nor  objection  taken  to 
the  want  of  a  stamp  on  the  original.  The  court 
rescinded  such  an  order,  after  it  had  been  In- 
forced  by  the  judge  at  nisi  prius,  and  made  a  rule 
of  court.  Rankin  v.  Hamilton,  15  Q,  B.  187  ; 
14  Jur.  930. 

Beference  to  Judge.] — Judgment  having  been 
given  in  an  action  of  trover  for  a  book  belonging 
to  the  plaintiffs  as  churchwardens  of  a  parish, 
and  proceedings  pending  in  a  court  of  error,  by 
the  consent  of  the  parties  an  order  was  made  by 
a  judge  on  the  26th  February,  1848,  "that  the 
judgment  of  the  common  pleas  do  stand;  the 
costs  of  both  sides  to  be  paid  out  of  the  parish 
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funds."  This  order  was  made  a  rale  of  court  on 
the  22nd  March,  1848.  Difficulties  arose  in 
carrying  out  this  order,  and  the  case  was  taken 
to  the  coart  of  error,  which  awarded  a  venire  de 
novo.  On  the  second  trial,  by  an  order  of  nisi 
prius,  with  the  consent  of  all  parties,  it  was 
ordered  that  the  cause,  and  all  matters  relating 
to  it,  be  referred  to  a  judge,  who  was  to  have 
power  to  direct  in  what  manner  the  former  rule 
of  the  22nd  March,  1848,  was  to  be  carried  into 
eflEcct,  and  from  time  to  time  to  direct  and  decide 
what  ought  to  be  done.  The  judge  directed  the 
costs  on  both  sides  to  be  taxed  as  between  at- 
torney and  client,  and  on  the  10th  August,  1852, 
made  an  order,  by  which,  after  reciting  that 
"doubts  had  arisen  respecting  matters  relating 
to  the  order  of  the  26th  February,  1848,  viz.,  as 
to  how  the  rule  of  the  22nd  March,  1948,  w^is  to 
be  carried  into  effect,  and  what  from  time  to 
time  ought  to  be  done  for  such  purpose,"  the  judge 
"  order^,  directed,  and  decided  that  the  defen- 
dant ^ould  pay  to  the  plaintiffs  on  the  1st  March, 
1853,  the  sum  so  taxed  as  the  plaintiffs'  costs, 
unless  in  the  meantime  the  sum  be  paid  to  the 
plaintiffs  out  of  the  parish  funds  :" — Held,  first, 
that  as  the  mode  in  which  the  judge  was  to  act 
was  not  pointed  out  in  the  order  of  nisi  prius,  it 
must  have  been  intended  that  he  should  act  as  a 
judge  usually  acts,  viz.,  by  order,  and  that  he 
therefore  had  authority  to  make  the  order.  Oibbg 
V.  Flight,  13  C.  B.  803  ;  22  L.  J.,  C.  P.  256  ;  17 
Jut.  1034. 

Held,  secondly,  that  as  the  parties  had  selected 
him  to  interpret  the  order  of  the  26th  February, 
1848,  they  were  bound  by  his  decision,    lb. 

Amendment.] — A  declaration  stated  that  de- 
fendant had  agreed  to  pay  plaintiff  (an  actor)  a 
weekly  salary  during  three  successive  seasons, 
but  had  dismissed  him  'without  cause  during  that 
period;  the  plaintiff  claimed  400Z.  damages, 
rlea,  to  the  further  maintenance  of  the  action, 
that  the  defendant,  after  declaration,  pleaded 
payment  of  32Z.  into  court,  and  paid  the  32/.  into 
court,  which  the  plaintiff  took  out  of  court  and 
replied,  accepting  the  327.  in  satisfaction,  and 
that  the  deiendant  paid  the  plaintiff's  costs  ; 
that  afterwards,  a  judge  made  an  order  on  the 
plaintiff's  application  against  the  defendant's 
will,  setting^  aside  the  replication,  and  allowing 
the  plaintiff  to  amend  his  declaration  and  the 
defendant  to  plead  de  novo,  and  directing  the 

Elaintiff  to  pay  back  the  money  and  costs  which 
e  had  received  from  the  defendant ;  that  the 
plaintiff  afterwards  amended  his  declaration  by 
claiming  4007.  instead  of  1007.,  and  his  particu- 
lars by  claiming  2167.  Instead  of  327.  Replication 
that  the  plaintiff  replied,  accepting  the  327.  paid 
In  under  an  erroneous  belief  that  notwithstand- 
ing such  acceptance,  he  should  be  at  liberty  to 
bring  fresh  actions  for  the  remainder  of  the 
salary,  and  as  it  from  time  to  time  became  due 
under  the  agreement : — Held,  that  the  plea  was 
no  answer  to  the  replication,  as  the  judge  had 
jurisdiction  to  make  tne  order  for  thcamendment, 
and  that  the  court  of  error  could  not  interfere  to 
say  whether  he  acted  rightly  or  wrongly  in  the 
particular  case.  Wrbjtter  v.  Em^try,  10  Ex.  901 ; 
24  L.  J.,  Ex.  186  ;  1  Jur.,  N.  S.  381— Ex.  Ch. 

Beliyery  of  Bill  of  Costi.]  —  Where  a  plaintiff 
in  ejectment  obtained  judgment,  and  issued  and 
executed  a  writ  of  possession,  and  the  defendant 


was  about  to  take  the  benefit  of  the  Insolvent 
Debtors'  Act,  and  required  to  have  the  phdntifTs 
bill  of  costs  in  the  action  taxed,  in  oider  to  in- 
sert the  amount  in  his  schedule,  a  judge  has 
power  to  make  an  order  calling  on  the  plaintifT 
to  deliver  his  bill  of  costs  in  order  to  be  taxed* 
Baker  v.  Saunders,  7  C.  B.,  N.  S.  858  ;  29  L.  J., 
C.  P.  158  ;  6  Jut.,  N.  S.  637  ;  8  W.  R.  190. 


Staying  Proeeedings.] — In  an  action  against 
a  surety  upon  a  bond  conditioned  for  the  dae 
payment  to  the  receiver-general  of  all  sums 
received  by  a  collector  of  nssessed  taxes,  a  judge 
has  no  authority  to  order  the  proceedings  to  be 
stayed  as  to  certain  items  in  the  particulars  of 
demand,  upon  payment  of  that  amount  into 
court.  Kepjf  v.  WiggeU,  4  C.  B.  678  ;  5  D.  &  L. 
164. 

Where  a  judgment  irregularly  signed  by  the 
plaintiff  is  set  aside  with  costs,  it  is  competent  to 
a  judge  to  stay  the  proceedings  until  such  costs 
are  paid.  Wenham  y.  Downer*,  5  N.  &  M.  244  ;  S 
A.  &  E.  450 ;  1  H.  &  W.  324. 

So  a  judge  at  chambers  has  jurisdiction  under 
15  &  16  Vict,  a  75,  s.  219»  to  order  a  stay  of 
proceedings,  on  payment  of  principal,  interest 
and  costs.  Lawrence  v.  Hogben,  25  L.  J.,  Ex. 
55. 

Habeas  oorpuB.] — A  writ  of  habeas  corpus  ad 
subjiciendum,  issued  into  the  island  of  Jersey  by 
a  baron  of  the  Exchequer,  returnable  in  the 
Queen's  Bench,  is  well  issued  under  1  &  2  Vict, 
c.  45.  CarM  Wilson,  In  re,  7  Q.  B.  984  ;  14 
L.  J.,  Q.  B.  105,  201  ;  9  Jur.  393. 

It  is  no  objection  to  an  order  made  by  another 
judge  at  chambers,  under  the  general  joxisdiction 
given  by  1  &  2  Vict.  c.  45,  that  the  judge  of  the 
court  in  which  the  matter  was  pending  was  in 
attendance  at  the  time.  Bennett  y.  Dean,  5 
Scott,  N.  R.  196. 

Proeedendo.] — A  judge  sitting  at  chambers  has 
power  to  issue  a  procedendo.  Beg.  v.  Scaife,  2 
Den.  C.  C.  513  ;  18  Q.  B.  773  ;  21  L.  J.,  M.  C, 
221 ;  17  Jur.  232. 

Execation  against  Shareholder.]  — Where 
judgment  has  been  recovered  against  a  company, 
a  judge  of  any  court  sitting  at  chambers  has  the 
same  jurisdiction,  under  7^8  Vict  c  110,  s.  68, 
to  order  execution  to  issue  against  a  share- 
holder, as  a  judge  of  the  court  in  which  judg- 
ment was  obtained.  Palmer  v.  Justice  Assur^ 
anee  Society,  6  El.  &  Bl.  1015 ;  3  Jur.,  N.  S. 
44. 

Kandamus.] — An  order  for  a  mandamus  to 
issue  for  the  examination  of  witnesses  under  43 
Geo.  3,  c.  63,  s.  44,  must  be  made  by  the  court, 
and  cannot  be  made  by  a  judge  at  chambers. 
Clarke  v.  East  India  Ctrnpany,  2  B»  C.  Rep. 
319  ;  6  D.  &  L.  278  ;  18  L.  J.,  Q.  B.  23. 

Waiver  of  Objeotion  to  Jurisdiotion.]— The 
acceptance  of  costs  under  a  judge's  order,  which 
otherwise  could  not  have  been  received  at  all,  or 
the  whole  or  part  of  which  ooold  not  have 
been  received  so  soon,  is  a  waiver  of  any  objeo* 
tion  to  the  order  for  want  of  jurisdiction. 
Tinkler  v.  Solder,  7  D.  &  L.  61 ;  18  L.  J.,  Ex. 
429. 
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b.  Hearinff  and  Service  of  SummonB. 

Sabstitated  Service — Party  to  Action  evading 
Service.] — A  sum  of  money  having  been  paid 
into  court  for  the  benefit  of  the  defendant,  M., 
his  solicitor,  obtained  a  charging  order  for  costs 
upon  it  under  23  &  24  Vict,  c  127,  s.  28.  The 
costs  had  been  taxed  ex  parte.  M.  then  took  out 
a  summons  to  shew  cause  why  the  sum  of  money 
paid  into  court  should  not  be  paid  out  to  him  in 
part  satisfaction  of  his  taxed  costs.  This  sum- 
mons could  not  be  served  upon  the  defendant, 
who  appeared  to  be  wilfully  evading  service  of 
it.  L.  had  acted  for  the  defendant  Slter  M.  had 
ceased  to  do  so,  and  H.  had  introduced  the 
defendant  to  M. : — Held,  that  substituted  service 
of  the  summons  should  be  allowed ;  that  a 
notice  calling  upon  the  defendant  to  appear  in 
one  month  should  be  put  up  at  the  master's 
office,  and  served  upon  L.  and  H.,  and  adver- 
tised in  the  Times  newspaper,  and  thercupon,  if 
the  defendant  did  not  appear,  an  order  might  be 
made  on  the  summons.  I£unt  v.  Austin^  Mason, 
Ex  pa^te,  9  Q.  B.  D.  598  ;  61  L.  J.,  Q.  B.  465  ; 
47  L.  T.  300— C.  A. 

Hearing  in  Judge's  Private  Boom  at  West- 
minster.]— ^A  judge  has  jurisdiction  to  make  an 
order,  which  can  be  made  in  judge's  chambers, 
when  sitting  in  the  judge's  private  room  at 
Westminster.  IlartmoiU  v.  Foster,  8  Q.  B.  D. 
82  ;  51  L.  J.,  Q.  B.  12  ;  45  L.  T.  429  ;  30  W.  R. 
129— C.  A. 

ConnseL] — The   rule    against    hearing 

counsel  at  chambers  during  term  did  not  apply 
to  summonses  which  were  taken  out  and  return- 
able in  vacation,  but  adjourned  to  a  day  in  term. 
Doe  d.  Roberts  Y,  Roe,  13  M.  &  W.  691  ;  2  D.  &  L. 
673  ;  14  L.  J.,  Ex.  101. 

Behearing  by  another  Judge.] — Where  a 
judge  has,  upon  hearing  the  parties  on  a  sum- 
mons, refused  an  order,  it  is  highly  improper  to 
proceed  by  summons  before  another  judge  ;  the 
party  dissatisfied  may  apply  to  the  court.  Wright 
V.  Stevenson,  5  Taunt.  860. 

o.  Bflbot  of  SiunxnonB. 

Stay  of  Proceedings.]  —  A  summons  stays 
nothing  unless  it  is  returnable  before  the  judg- 
ment may  be  regularly  signed.  Calze  v.  Little- 
ton iLori),  2  W.  Bl.  954. 

A  summons  is  no  stay  of  proceedings  unless 
followed  up.    Knowles  v.  VeUtance,  1  Qale,  16. 

A  summons  returnable  before  judgment  is 
signed  operates  as  a  stay  of  proceedings.  Morris 
V.  HuiU,  1  Chit.  93. 

Where  a  judgment  and  an  attendance  upon  a 
summons  are  running  together,  the  summons 
must  be  attended  before  judgment  can  be  signed. 
Barton  v.  Warren,  3  D.  &  L.  142  ;  14  L.  J., 
Q.  B.  312  ;  10  Jur.  375. 

A  summons  to  stay  proceedings  is  waived  by 
the  delivery  of  a  plea  before  the  summons  is 
due.    Ih, 

A  summons  served  after  judgment  signed  does 
not  operate  as  a  stay  of  proceedings,  so  as  to  pre- 
vent the  plaintiff  i^m  making  up  and  carrying 
in  the  judgment  roll.  Phillips  v.  Bireh,  2  D., 
N.  S.  97  ;  6  Scott,  N.  R.  178  ;  4  M.  &  G.  403. 

A  summons  for  a  stay  of  proceedings  on  pay- 
ment of  debt  and  costs  (in  an  action  in  which 
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judgment  had  been  given  by  default)  was  taken 
out  on  the  24th  April,  returnable  on  the  25th. 
Before  the  summons  was  returnable,  by  agree- 
ment between  the  parties,  the  matter  was  post- 
poned until  three  o'clock  on  the  26th.  On  the 
morning  of  the  26th,  the  plaintiff  executed  a 
writ  of  inquiry,  of  which  notice  had  been  pre- 
viously given : — Held,  that,  as  the  summons 
operated  as  a  stay  of  proceedings  from  the  time 
at  which  it  was  originally  returnable  on  the 
26th,  the  execution  was  bad  and  must  be  set 
aside.  Serjeant  v.  Brown,  2  D.,  N.  S.  985 ;  7 
Jur.  700. 

An  order  "  peremptory  "  for  time  to  plead  does 
not  preclude  a  defendant  from  again  applying 
by  summons  for  further  time  ;  and,  if  he  takes 
out  such  further  summons,  judgment  signed  for 
want  of  a  plea  after  the  summons  is  returnable, 
is  irreg^ar.  Beazley  v.  Bailey,  16  M.  &  W.  68  ; 
4  D.  &  L.  271  ;  16  L.  J.,  Ex,  1 ;  10  Jur.  906. 

d.  Validity  of  Order. 

In  what  Cases.] — ^Where  a  statute  directs  that 
a  proceeding  under  it  may  be  enforced  by  appli- 
cation to  a  judge,  upon  an  affidavit  of  the  facts 
for  a  summons,  the  granting  of  the  summons 
without  an  affidavit  sworn  at  the  time  is  only  an 
irregularity,  and  does  not  affect  the  validity  of 
an  order  di:dy  made  in  other  respects  upon  such 
summons.  IhMrber,  Use  parte,  27  L.  J.,  Ex.  453  ; 
4  Jur.,  N.  S.  966. 

A  judge's  order  is  a  nullity,  if  obtained  from 
his  clerk  by  misrepresenting  his  decision.  Woos- 
nam  v.  Priee,  3  Tyr.  376  ;.  1  C.  &  M.  352. 

An  order,  by  consent,  allowing  the  plaintiff  to 
enter  up  judgment  in  default  of  payment  of  debt 
and  costs  in  a  certain  time,  is  not  void  under  1 
&  2  Vict.  c.  110,  s.  9,  by  reason  of  no  attorney 
having  been  present.  Stevens  v.  Miller,  3  M.  & 
G.  228  ;  S,  P.,  Brooks  v.  Hodson,  8  Scott,  N.  R. 
223  ;  7  M.  &  G.  629. 

A  summons  to  change  the  venue  from  London 
to  Newcastle  being  opposed  by  the  plaintiff,  the 
judge  indorsed  the  summons,  '*  No  order ;  the 
plaintiff  undertaking  to  tax,  if  successful,  as  if 
tried  in  Northumberland  : " — Held,  that  this  was 
binding  upon  the  plaintiff  as  an  undertaking, 
though  no  order  was  ever  drawn  up.  Clark  v. 
Tyne  Impravennent  Commissioners,  3  L.  R.,  C.  P. 
230  ;  37  L.  J.,  C-  P.  110 ;  17  L.  T.  509  ;  16  W.  R. 
480. 

If  it  is  intended  to  ask  as  part  of  an  order  that 
costs  be  paid  by  the  plaintiff's  attorney,  on  the 
ground  of  allied  misconduct  on  his  part,  it  is 
necessary  to  give  distinct  notice  in  the  summons 
of  the  intention  to  make  such  application  ;  and 
if  a  judge,  without  any  such  notice  to  the  at- 
torney, orders  the  attorney  to  pay  costs,  that 
part  of  the  order  will  be  set  aside.  Rouch  v. 
Alberty,  33  L.  J.,  Q.  B.  127. 

e.  Form  and  Oonstraction  of  Order. 

Constmction.] — Where  a  judge's  order  made 
in  a  cause  directs  that  one  party  shall  pay  to  the 
other  a  certain  sum,  by  way  of  instalments  of  so 
much  a  month,  judgment  to  be  signed  for  the 
whole  in  case  of  de&ult  in  payment  of  any  one 
of  the  instalments,  and  the  day  of  one  of  the 
payments  falls  upon  a  Sunday,  the  party  has 
the  whole  of  Monday  following  to  pay  in. 
MorrU  v.  Barrett,  7  C.  B.,  N.  8.  139  ;  29  L.  J., 
0.  P.  102  ;  6  Jur.,  N.  S.  609  ;  1  L.  T.  38. 
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A  judge's  order,  "that  upon  pa3rment  of  debt 
and  costs  by  a  certain  day,  all  proceedings  should 
be  stayed,"  is  only  conditional  on  the  defendant. 
Frieker  v.  Eaatinan^  11  East,  319. 

An  order  nisi  at  chambers  makes  itself  abso- 
lute. Humphreys  v.  Jonsx,  8  D.  P.  C.  408  ;  6  M. 
&  W.  418, 

Therefore,  if  the  party  obtaining  it  docs  not 
attend  in  support  of  it,  the  party  shewing  cause 
should  go  boforc  the  judge,  and  apply  to  have 
it  discharged,  otherwise  it  will  become  absolute. 
Jh. 

An  order  "  peremptory"  for  time  to  plead  does 
not  preclude  a  defendant  from  again  applying 
by  summons  for  further  time ;  and,  if  he  takes 
out  such  further  summons,  judgment  signed  for 
want  of  a  plea  after  the  summons  is  returnable, 
is  irregular.  Beazley  v.  Bailey,  16  M.  &  W. 
58 ;  4  D.  &  L.  271 ;  16  L.  J.,  Ex.  1  ;  10  Jur. 
906. 

Bating.] — Orders  in  chambers  should  be  dated 
of  the  day  on  which  they  are  finally  made,  and 
should  not  be  antedated,  nor  contain  recitals  of 
affidavits  dated  after  the  date  of  the  order. 
AMey  v.  Taylor,  10  Ch.  D.  768 ;  48  L.  J.,  Ch. 
406  ;  39  L.  T.  573  ;  27  W.  R.  228. 

Form.] — The  omission  or  imperfect  description 
of  the  year  in  the  date  of  summons  is  im- 
material ;  it  is  sufficient  if  the  day  and  month 
are  properly  stated.  Solonwtu  v.  Nalnhy,  5  M. 
k  W.  389  ;  7  D.  P.  C.  459. 

The  court  will  not  judicially  notice  the  stamp 
upon  a  copy  of  an  order,  it  not  being  the  seal  of 
the  court,  but  the  mark  of  the  judge's  clerk. 
Barrett  Naviyatlon  Ctrmpany  v.  Shower,  8  D.  P. 

C.  173. 

f.  Drawing  up  and  Service  of  Order. 

Order,  when  taking  Effect] — An  order  does 
not  take  effect  until  it  is  drawn  up  and  served. 
Metcalfy.  British  Tea  AMoeiatton,  46  L.  T.  31. 

The  rule  that  an  order  must  be  drawn  up  and 
served  before  the  other  party  is  in  a  situation  to 
take  a  fresh  step,  in  order  to  operate  as  a  stay  of 
proceedings,  applies  to  an  order  to  amend  on 
payment  of  costs  to  be  taxed.  Normanhy  v. 
Jones,  3  D.  &  L.  143. 

The  court  cannot  take  notice  of  a  consent  on 
a  summons,  onless  followed  in  due  time  by  an 
order  drawn  up  and  served.  Wood  v.  Harding, 
3  C.  B.  968. 

A  plaintiff  who  obtains  an  order  to  be  at 
liberty  to  amend  his  writ,  is  not  obliged  to  draw 
it  up ;  and  if  he  gives  notice  of  abandoning  the 
order  and  the  writ,  and  the  defendant  ^ter- 
wards  appears,  a  judgment  of  non  pros,  for  not 
declaring  is  irregular.    Solly  v.  Richardson,  6 

D.  P.  C.  774  ;  1  W.,  W.  &  H.  277. 

A  consent  indorsed  on  a  judge's  summons 
binds  neither  party,  unless  the  order  is  drawn 
up  and  served  pursuant  thereto.  Joddrell  v. 
,4  Taunt.  253. 

Where  upon  a  summons  attended  at  chambers 
the  judge  indorses  a  minute  of  an  order,  it  is  at 
the  option  of  the  party,  by  whom  the  summons 
was  taken  out,  to  have  an  order  drawn  up  in 
pursuance  of  such  minute  or  not.  Mardougall 
V.  Nlcholls,  5  N.  &  M.  366  ;  3  A.  &  B.  813  ;  1  H. 
&  W.  462. 

A  party  who  applies  to  a  jadge  for  indulgence, ' 
and  obtains  it  on  certain  terms,  may  draw  it  up  i 


or  not  as  he  thinks  proper ;  and  the  opposite 
party  by  drawing  it  up  himself,  without  the 
consent  of  the  party  applying,  does  not  thereby 
make  it  operative  against  him.  Wright  ▼. 
Skinner,  4  D.  P.  C.  727. 

A  judge's  order  for  staying  proceedings  must 
be  drawn  up  forthwith  and  served  immediately, 
otherwise  it  will  not  be  binding.  Charge  ▼. 
Farhall,  7  D.  &  R.  422  ;  4  B.  &  C.  865. 

Delay  in  drawing  it  up  operates  as  a  waiver  of 
it.    lb. 

On  a  summons  to  change  the  venae  from 
London  to  Newcastle,  the  judge  indorsed  the 
summons, ''  No  order  ;  the  plaintiff  undertaking 
to  tax,  if  successful,  as  if  tried  in  Northumber- 
land :  "—Held,  that  this  was  binding  on  the 
plaintiff  as  an  undertaking,  though  no  order  was 
ever  drawn  up.  Clark  v.  Tyne  Improvement 
Commissioners,  3  L.  R.,  C.  P.  230  ;  37  L.  J.,  C.  P. 
110  ;  17  L.  T.  609  ;  16  W.  R.  480. 

A  party  who  obtains  a  judge's  order  can  de- 
rive no  benefit  from  it  unless  it  is  duly  served 
upon  his  opponent.  Belcher  v.  Ooodered,  4 
C.  B.  472  ;  4  D.  &  L.  814  ;  16  L.  J.,  C.  P.  321. 

A  party  obtaining  an  order  should  serve  it 
forthwith,  that  is,  before  the  opposite  party  is 
entitled  to  take  a  fresh  step.  Kenny  v.  HtAchin' 
son,  8  D.  P.  C.  171  ;  6  M.  &  W.  134. 

A  plaintiff  obtained  an  order  to  amend  the 
postea  at  half-past  nine  o'clock  on  the  22nd 
November,  but  did  not  draw  it  up  until  the 
23rd,  and  it  was  not  served  until  four  o'clock  on 
the  24th :— Held,  that,  as  no  fresh  step  could 
have  been  taken  by  the  defendant,  the  plaintiff 
had  not  abandoned  the  order.  Sana  ford  v. 
AUoch,  10  M.  &  W.  689  ;  12  L.  J.,  Ex.  40. 

Other  Points.] — The  word  "peremptory"  was 
put  upon  a  summons,  without  th6  authority  of 
the  judge,  and  the  court  inflicted  the  payment 
of  costs  upon  the  attorney.  Finnerty  v.  Smithy 
1  Scott,  743  ;  1  Hodges,  158. 

A  plaintiff  signed  an  irregular  judgment^  and 
on  the  defendant  taking  out  a  summons  to  set  It 
aside,  he  was  informed  that  the  judgment  was 
withdrawn : — Held,  that  the  defendant  had  no 
right  to  get  an  order  drawn  up  for  setting  aside 
the  judgment,  and  that  therefore  he  was  liable 
to  pay  the  expense  of  it.  Hargrare  v.  Holden^ 
3  D.  P.  C.  176. 

2.  Chief  Clerk's  Csbtifigate. 

(^See  Rides  of  Supreme  Court,  1883,  Ord,  LV, 

rr.  65-71.) 

*»  Withont  Prejndice."]— When  the  chief  clerk 
in  distributing  a  fund, 'by  consent  of  all  the 
claimants,  waives  a  question  of  title  as  to  some 
of  the  claimants,  the  certificate  should  be  made 
"  without  prejudice."  Waterton  y.  Burt,  39 
L.  J.,  Ch.  425. 

Examination  of  Witnesses.] — ^A  party  attend- 
ing proceedings  in  chambers  under  an  adminis- 
tration decree  is  entitled  to  cross-examine  before 
an  examiner  of  the  court  as  to  matters  in  ques- 
tion connected  with  the  accounts,  an  executor, 
whose  accounts  are  being  settled  by  the  chief 
clerk.  But  notice  of  such  cross-examination 
should  be  given  before  the  chief  clerk^s  decision 
has  been  given,  and  the  cross-examination  sfaoD^d 
be  strictly  confined  to  the  particular  matter  in 
dispute.  Glover  v.  Ellison,  41  L.  J.,  Ch.  288  ; 
26  L.  T.  234  ;  20  W.  R.  408. 
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Beliyered  out  withoat  Fees  when  Plaintiff 
Suing  in  fonn&  paaperis.] — Chief  clerk's  certifi- 
cate ordered  to  be  delivered  out  without  payment 
of  court  fees,  the  plaintiff  since  it  was  ready 
having  obtained  an  order  to  sae  in  form&  pau- 
peris. Thorns  V.  Ellh,  8  Ch.  D.  518 ;  26  W.  R. 
839— C.  A. 

Ordering  Koney  found  to  be  Due  into  Court] 
— After  a  decree  to  take  the  accounts  of  a  part- 
nership the  chief  clerk  directed  that  two  account- 
•ants,  one  of  whom  was  employed  by  the  plaintiff, 
and  the  other  by  the  defendant,  in  investigating 
the  accounts  for  the  purposes  of  the  suit,  should 
report  on  the  accounts,  shewing  what  items  were 
undisputed  and  what  were  disputed,  and  veri^ 
their  report  by  affidavit.  The  accountants  veri- 
fied an  account  shewing  541 Z.  due  from  the  de- 
fendant to  the  plaintiff  on  the  undisputed  items, 
and  verified  also  an  account  of  disputed  items. 
These  were  items  of  charge  against  the  defen- 
dant, so  that,  however  they  were  decided  upon, 
the  54 IZ.  would  not  be  reduced  : — Held,  that 
the  541/.  ought  to  be  ordered  into  court ;  for 
that,  although  no  certificate  had  been  made,  the 
fact  that  54U.  at  least  was  due  from  the  defen- 
dant was  ascertained  with  sufficient  certainty  to 
-entitle  the  plaintiff  to  have  it  ordered  into  court. 
Lofidon  Syndicate  v.  Lord,  8  Ch.  D.  84  ;  38  L.  T. 
329  ;  26  W.  R.  427— C.  A. 

Held,  also,  that  under  the  circumstances  of  the 
case  the  defendant  must  be  taken  to  have  ad- 
mitted by  his  agent  that  at  least  541 Z.  would  be 
found  due  from  him.    lb. 

Kotion  to  Vary — Time.] — It  is  not  sufficient  to 
serve  notice  of  motion  to  vary  the  chief  clerk's 
certificate  within  eight  clear  days  from  the  filing 
of  the  certificate,  but  the  motion  itself  must  be 
made  within  that  time.  UemtJiaw  v.  Afigell,  9 
L.  R.,  Eq.  451 ;  39  L.  J.,  Ch.  524  ;  21  L.  T.  784. 

Evidenoeon  Kotion  to  Vary.] — On  a  summons 
to  vary  the  chief  clerk's  certifacate  no  evidence 
can  be  used  which  is  not  mentioned  in  the  certi- 
ficate as  having  been  before  the  chief  clerk. 
JBudr^e  v.  Gummow,  42  L.  J.,  Ch.  22  ;  26  L.  T.  683. 

Appeal  before  Certificate.] — On  asummons  that 
in  taking  accounts  the  chief  clerk  might  treat  a 
certain  statement  as  conclusive  evidence,  the 
judge,  after  deciding  the  question,  thought  fit 
only  to  give  a  direction  to  his  chief  clerk  without 
making  any  formal  order  : — Held,  that  no  appeal 
could  be  brought  from  his  decision,  but  that  the 
party  aggrieved  must  wait  for  the  certificate. 
Vyse  V.  Foitter,  10  L.  R.,  Ch.  236  ;  44  L.  J.,  Ch. 
344  ;  23  W.  R.  299. 

Adjournment  to  Judge.]  —  An  adjournment 
from  the  chief  clerk  to  the  judge  in  person 
is  not  in  the  nature  of  an  appeal.  Watttt,  In  re, 
Smith  V.  Watts,  22  Ch.  D.  1  ;  52  L.  J.,  Ch.  209  ; 
48  L.  T.  167  ;  31  W.  R.  262— C.  A. 

Hearing  Counsel.] — ^When  the  question  is  one 
that  has  been  reserved  by  the  chief  clerk  for  the 
opinion  of  the  court  on  further  consideration, 
the  counsel  in  support  of  the  affirmative  has  a  right 
to  be  heard  first.  Lyle  v.  Ellwood,  23  W.  R.  157. 

Appeal  from  Befual   to  Vary— Time.] —A 

summons  to  vary  the  chief  clerk's  certificate  was 
adjourned  into  court  and  directed  to  come  on  with 


the  hearing  of  the  cause  on  further  considera- 
tion. At  the  hearing  on  further  consideration 
an  order  was  made  refusing  to  vary  the  certifi- 
cate and  disposing  of  the  cause  : — Held,  that  the 
refusal  to  vary  the  certificate  was  distinct  from 
the  order  on  further  consideration,  and  being  an 
interlocutory  order  could  not  be  appealed  fiwm 
after  twenty-one  days  from  the  making  of  it. 
Cummins  v.  Ilerrm,  4  Ch.  D.  787 ;  40  L.  J.,  Ch. 
423  ;  36  L.  T.  41  ;  25  W.  R.  325— C.  A. 

Taking  off  File  on  Birth  of  In&nt.] — When 
the  chief  clerk's  certificate  was  filed  after  the 
birth  of  an  infant  who  was  a  necessary  party  to 
the  suit,  but  before  the  infanl  had  been  made  a 
party,  the  court,  upon  the  application  of  all  par- 
ties, and  in  order  to  avoid  the  expense  of  a  sup- 
plemental suit,  directed  the  certificate  to  be 
taken  off  the  file.  Cuthbert  v.  Harmby  or 
Wharmby,  13  L.  R.,  Eq.  202  ;  41  L.  J.,  Ch.  216. 

Assessment  of  Bamages  before  Certifloate.] — 

The  court  refused  to  appoint  an  expert  to  assess 
damages  before  the  chief  clerk  had,  made  his 
certificate.  Llynvi  Vale  Iron  Chtmpany  v.  Brog- 
den,  24  L.  T.  612. 

Order  to  Vary— Original  not  Altered.^— Where 
a  formal  order  is  made  to  vary  the  chief  clerk's 
certificate,  it  is  not  the  practice  actually  to  alter 
the  original  certificate.  Where  a  trifling  error 
in  the  certificate  is  ordered  to  be  amended,  the 
practice  is  not  to  draw  up  a  formal  order,  but  to 
make  a  note  of  the  amendment  in  the  margin  of 
the  certificate.  Fox  v.  Bearblock  (No.  2),  46 
L.  T.  145  ;  30  W.  R.  342— C.  A,  Affirming  45 
L.  T.  469  ;  30  W.  R.  119. 

3.  The  Mastebs. 

Jurisdiction.] — See  Rules  of  Supreme  Court, 
1883,  Ord.  LIV.  r.  12. 

Reference  to.] — Upon  the  argument  of  a  rule, 
facts  were  not  ascertained  by  the  affidavits  on 
either  side,  and  the  court  referred  the  matter  to 
the  master,  to  inquire  and  report  as  to  them. 
Upon  the  report  being  read,  the  court  refused, 
upon  the  facts  stated  in  the  report,  the  other 
parts  of  the  case  having  been  argued  previously 
to  the  reference,  to  make  the  rule  absolute.  Reg, 
V.  Cheshire  (Justices),  13  L.  J.,  Q.  B.  261  ;  8  Jur. 
645. 

Appeals  from.] — See  Appeal. 
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8  to  be  obtained  ex  parte  on  application  to  the 
coart  or  a  judge,  the  application  need  not  be 
made  in  court,  but  an  order  of  course  may  be 
obtained.     Roffey  v.  Millery  24  W.  R.  109. 

Orders — Dating.] — Orders  in  chambers  should 
be  dated  of  the  day  on  which  they  are  finally 
made,  and  should  not  be  antedated,  nor  contain 
recitals  of  affidavits  dated  after  the  date  of  the 
order.  A$hley  v.  Taylor,  10  Ch.  D.  768;  48 
L.  J.,  Ch.  40(5 ;  39  L.  T.  573  ;  27  W.  R.  228. 

Until  farther  Order.] — When  an  order  is 

made  to  last  until  a  particular  day  *'  or  until  fur- 
ther order,"  the  words  "  further  order  "  mean  an 
order  made  on  an  earlier  day  than  the  day  speci- 
fied. Boltan  V.  London  Snhool  Board,  7  Ch.  D. 
766  ;  47  L.  J.,  Ch.  461 ;  38  L.  T.  277  ;  26  W.  R. 
549. 

Interlooutory— Jurisdiction.] — The  court  has 
jurisdiction  to  make  any  interlocutory  order 
which  is  reasonably  ask^  as  ancillary  to  the 
administration  of  justice  at  the  hearing.  Smith 
V.  Petem,  20  L.  R.,  Eq.  511. 

Xandatory — Wlien  Granted.]  —  Where  an 
agreement  has  been  entered  into  for  the  sale  of 
a  house  at  a  fixed  price,  and  of  the  fixtures  and 
furniture  therein  at  a  valuation  by  a  person 
named  by  both  parties,  and  he  undertakes  the 
valuation,  but  is  refused  permission  by  the 
vendor  to  enter  the  premises  for  that  purpose, 
the  court  will  make  a  mandatory  order  to  compel 
the  vendor  to  allow  the  entry  to  enable  the 
valuation  to  proceed.    lb. 

By  Consent — Withdrawn  before  Order  passed.] 

— ^When  an  order  is  made  by  consent,  such  con- 
sent may  be  withdrawn  at  any  time  before  the 
order  is  passed  and  entered.  Rogers  v.  Horn, 
26  W.  R.  432. 

Power  of  Conrt  over.] — Where  an  arrange- 
ment is  made  by  consent  of  the  parties  to  an 
action,  and,  in  order  to  carry  into  effect  their 
Intentions,  some  act  remains  to  be  done  under 
the  authority  of  the  court,  the  court  has  power, 
notwithstanding  such  previous  consent,  to  see 
that  such  act  is  proper  and  allowable.  Wade  v. 
Simeon,  2  D.  &  L.  658  ;  13  M.  &  W.  647 ;  14 
L.  J.,  Ex.  117;  9  Jur.  117. 

When  Withdrawal  Allowed.] — A  consent 

given  by  counsel  in  the  presence  and  with  the 
sanction  of  his  client  may  be  withdrawn  before 
the  order  is  drawn  up,  if  given  through  inadver- 
tence, but  not  so  where  the  matter  was  fully 
understood  at  the  time  and  the  client  shortly 
afterwards  changes  his  mind.  Holt  v.  Jattv,  3 
Ch.  D.  177  ;  46  L.  J.,  Ch.  254  ;  24  W.  R.  879. 

When  the  counsel  and  solicitors  of  a  defendant, 
being  aware  of  all  the  facts  on  which  an  order 
ought  to  be  made,  consented  in  court,  in  the  de- 
fendant's presence,  to  an  order  against  him,  he 
was  not  allowed  to  withdraw  his  consent,  on  the 
grounds  that  his  advisers  mistook  their  instruc- 
tions, and  had  no  sufficient  authority  to  bind 
him.    Ih, 


was  on  one  side  onlv.    MuUins  v.  HoweJl, 
Ch.  D.  763  ;  48  L.  J.,'Ch.  (579. 
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Given  by  Kistake  of  one  Side  only — Bis- 

oharging  Order.] — The  court  has  jurisdiction  to 
discharge  an  order  made  on  an  interlocutory 
application  by  consent  when  it  is  proved  to  have 
been  made  under  a  mistake,  though  that  mistake 


Belay  on  Application  to  Bisoharge.] — A 

defendant  gave  an  undertaking  at  the  hearing-  to 
make  certain  payments  to  the  plaintiff.  The 
order  was  drawn  up  two  or  three  weeks  later, 
and  the  undertaking  was  embodied  in  it.  The 
undertaking  was  given  under  a  misapprehen- 
sion of  fact.  Application  to  discharge  the 
defendant  from  sucn  undertaking  refused  on  the 
ground  that  the  facts  were  within  his  kno^'- 
ledge,  and  that  the  application  was  too  late. 
AH,' Gen.  v.  2\tmline,  7  Ch.  D.  388;  47  L.  J.,  Ch. 
473  ;  38  L.  T.  57  ;  26  W.  R.  188. 

A  defendant  in  an  action  had  undertaken  by 
his  counsel  at  the  hearing  to  make  certain  pay- 
ments which  had  been  agreed  upon  as  the 
measure  of  damages.  After  the  order  had  been 
passed  and  entered,  i.e.,  at  least  two  weeks  after 
judgment,  the  defendant  moved  to  be  discharged 
from  the  undertaking  on  the  ground  of  its  having- 
been  given  under  a  misapprehension  of  facts  : — 
Held,  that  the  application  came  too  late,  the 
defendant  having  had  ample  time  between  the 
delivery  of  the  judgment  and  the  drawing  up  of 
the  order  in  which  to  ascertain  the  state  of  facts. 
lb. 


Amendment  o£] — If  an  order  made  bj 


consent  is,  through  mistake,  capable  of  an  inter- 
pretation contrary  to  the  real  intention,  it  will 
be  amended  by  the  court,  so  as  to  make  it  plainly 
and  clearly  represent  that  intention.  Older»hatc 
V.  Xing,  26  L.  J.,  Ex.  384. 


Consent  Order  by  Mistake  not  Enforced.] 


— Where  on  motion  for  a  mandatoiy  injunction 
an  order  was  made  by  consent  pursuant  to  the 
terms  of  a  previous  agreement,  by  which  the 
defendant  gave  an  undertaking  to  remove  certain 
obstructions,  and  it  appeared  that  the  defendant 
had  by  mistake  consented  to  a  more  extensive 
undertaking  than  he  intended  to  do,  tlie  court 
refused  to  enforce  that  part  of  the  undertaking 
which  had  been  given  by  mistake.    lb. 

Liberty  to  Apply.] — The  rule  that  an  order  of 
the  court  carries  with  it  "liberty  to  apply," 
though  not  expressly  reserved,  only  applies  where 
the  order  is  one  not  of  a  final  character.  Prtt' 
rice  V.  WiWavis,  23  Ch.  D.  353 ;  62  L.  J.,  Ch. 
693  ;  48  L.  T.  868  ;  31  W.  R.  496. 

In  every  order  of  the  court,  liberty  to  apply  to 
the  court  is  implied,  without  its  being  expressly 
reserved.  Fritz  v.  Ilobson,  14  Ch.  D.  642  ;  49 
L.  J.,  Ch.  735  ;  42  L.  T.  677  ;  28  W.  R.  722. 

Order  on  Further  Consideration,  yarying.l — 

Under  the  Judicature  Act,  1873,  s.  60,  an  order 
made  on  further  consideration  in  chambers  may 
be  varied  on  an  adjourned  summons.  Darey  v. 
Ward,  7  Ch.  D.  754  ;  47  L.  J.,  Ch.  335  ;  26  W.  R. 
390. 

Hon-Besenration  of  Further  Consideration.  ] — 

An  order  was  made  in  a  suit,  and  no  further 
consideration  was  reserved;  one  of  the  parties 
by  whom  the  order  was  to  have  been  earned  out 
afterguards  died.  On  a  summons  by  the  sur- 
vivor for  the  purpose  of  carrying  out  the  order : 
— Held,  that  as  no  farther  consideration  was 
reserved,  no  order  could  be  made  on  the  sum- 
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mons,  and  a  petition  must  be  presented.    LewU 
V.  Allenby,  26  L.  T.  785  ;  20  W.  R.  198. 

Varying  Mmutes — Notice  of  Kotioii  to  Vary.  ] — 
Where  any  party  is  dissatisfied  with  an  order  as 
settled  by  the  registrar,  and  desires  to  bring  the 
matter  before  the  court,  he  must,  whether  the 
order  be  an  order  of  the  Court  of  Appeal  or  of  a 
court  of  first  instance,  give  notice  of  motion  to 
vary  the  minutes.  General  Sknre  and  Trust 
Ctrtiwany  v.  IVetley  Brick  and  Pottery  Company, 
20  Ch.  D.  130 ;  51  L.  J.,  Ch.  464  ;  46  L.  T.  70  ; 
30  W.  R.  695— C.  A. 

Froduetion  of  Begiatrar'B  Note.]  — On  the 
hearing  of  a  motion  to  vary  the  minutes  of  an 
oixier,  the  solicitor  of  the  moving  party  ought  to 
produce  a  copy  of  the  registrar's  note  of  what 
took  place  when  the  order  was  made.  Robinson 
V.  Barton  Local  Board,  21  Ch,  D.  631. 

Amendment  and  Diicliarge.] — ^An  order  ob- 
tained ex  parte  was  discharged,  on  the  ground  of 
the  suppression  of  material  facts.  Atkln  v. 
Moran,  6  Ir.  R.,  Eq.  79. 

When  a  judge  has  made  an  interlocutory  order 
which  does  not  decide  the  rights  of  the  parties, 
the  same  judge  or  his  successor  may,  on  new 
facts  being  disclosed  which  shew  that  to  follow 
the  precise  directions  of  the  order  will  cause 
injury  or  inconvenience,  direct  that,  notwith- 
standing the  former  order,  a  different  mode  of 
carrying  out  what  has  in  substance  been  thereby 
directed  shall  be  adopted.  Prestnc-y  v.  Col- 
Chester  (Mayor'),  24  Ch.  D.  385 ;  52  L.  J.,  Ch. 
877  ;  48  L.  T.  749  ;  31  W.  R.  757. 

The  court  will  not  rescind  an  oMer  in  conse- 
quence of  an  event  which  has  subsequently  oc- 
curred, if  the  order  was  right  at  the  time  it  was 
made.  Bon'odaile  v.  Nelson,  14  C.  B.  665  ;  23 
L.  J.,  C.  P.  159  ;  18  Jur.  431.  See  also  Older- 
shaw  v.  King,  ante,  col.  2024. 

Enforcing  Performance.] — ^No  action  lies  for 
the  disobedience  of  a  judge's  order  made  for  the 
delivery,  by  the  attorney  to  his  client,  of  his  biU 
of  costs.  Dent  v.  Basham,  9  Ex.  469  ;  23  L.  J., 
Ex.  161  ;  18  Jur.  295. 

Nor  will  an  action  lie  for  disobedience  to  the 
order,  whether  drawn  up  by  consent  or  hostilely. 
Ilookpayton  v.  Bnssell,lO  Ex.  24 ;  23  L.  J.,  Ex.  267. 

A.  having  commenced  an  action  of  debt  in  the 
Queen's  Bench  against  B.,  a  trader,  B.  proposed 
that  a  judge's  order  should  be  made  for  a  stay  of 
proceedings  upon  payment  of  debt  and  costs, 
and  sent  to  A.  a  summons  for  that  purpose,  upon 
which  a  consent  was  indorsed  by  A.  A  judge's 
order  was  thereupon  made  at  the  instance  of  B., 
directing  proceedings  to  be  stayed  on  payment  of 
debt  and  costs,  in  default  of  payment,  judgment 
to  be  signed  and  execution  to  issue  ;  B.  served  a 
copy  of  this  order  on  A.  Neither  the  original 
order,  nor  any  copy  of  it,  was  filed  with  the  clerk 
of  the  docquets  And  judgments  in  the  Queen's 
Bench,  as  directed  by  the  12  &  13  Vict,  c.  106, 
8.  137.  Judgment  was  signed,  and  execution 
taken  out,  under  the  order ;  and  the  sheriff  paid 
to  A.  from  the  proceeds  of  the  sale  of  goods  of  B., 
the  debt  and  costs  for  which  execution  had 
issued.  After  the  execution  and  payment  B. 
became  bankrupt : — Held,  that  under  12  &  13 
Vict.  c.  106,  s.  137,  the  order,  judgment  and  exe- 
cution were  void  as  against  B.'s  assignees,  the 
order  not  having  been  filed ;  and  that  the  as- 


signees might  recover  from  A.  the  amount  paid 
him  under  the  execution  as  money  had  and  re- 
ceived to  their  use  as  assignees.  Farrow  v. 
Mayes,  18  Q.  B.  816  ;  17  Jur.  132. 

An  order  made  by  the  chief  clerk  in  chambers 
cannot  be  enforced  by  writ  of  attachment  until 
after  entry.  Ballard  v.  Tomlinson,  52  L.  J., 
Ch.  656. 

2.  Petitions. 

Blgnatnre  of  Connael.] — Notwithstanding  Ord. 
XIX.  r.  4,  applications  for  the  advice  of  the 
court  under  22  &  23  Vict.  c.  35,  s.  30,  still  require 
the  signature  of  counsel.  Bottlton's  Trusts,  In 
re,  61  L.  J.,  Ch.  493  ;  30  W.  R.  696. 

Presented  without  Authority  of  Co-Petitioner 
— Amendment  of  Order.] — ^A  petition  for  the 
appointment  of  new  trustees  and  a  vesting  order 
was  presented  in  the  names  of  several  co- 
petitioners,  and  an  order  made.  Upwards  of  a 
year  afterwards  an  application  was  made  to  the 
court  by  persons  who  had  been  joined  as  co- 
petitioners  that  the  order  might  be  rescinded  on 
the  ground  that  they  had  only  recently  heard  of 
the  petition,  which  was  in  no  way  authorized  by 
them  : — Held,  that  the  order  made  could  not  be 
rescinded  by  the  court,  but  should  be  amended 
by  striking  out  the  names  of  the  applicants  as 
co-petitioners,  and  treating  them  as  not  having 
been  served  with  the  petition.  Savage,  In  re,  15 
Ch.  D.  567  ;  29  W.  B.  348. 

Question  between  Crown  and  Subject.] — When 
the  crown,  being  interested  in  respect  of  adminis- 
tration duty,  consented  to  appear,  the  court  de- 
cided the  question  between  the  crown  and  subject 
on  petition.     Ware,  In  re,  25  L.  T.  737. 

Service.] — The  court  has  power,  under  Ord.  X. 
r.  7,  to  order  service  of  a  petition  upon  a  respon- 
dent out  of  the  jurisdiction.  Haney,  In  re,  10 
L.  R.,  Ch.  275  ;  23  W.  R.  662. 

Where  Respondent  is  Uninterested.] — When  a 
petitioner  does  not,  on  serving  the  petition  upon 
a  respondent  who  has  no  interest  in  the  matter, 
tender  him  a  sum  sufficient  to  enable  him  to  con- 
sult a  solicitor  as  to  the  petition,  the  petitioner 
must  pay  the  costs  of  his  appearing.  Wood  v. 
Boucher,  6  L.  R.,  Ch.  77  ;  40  L.  J.,  Ch.  412  ;  23 
L.  T.  723 ;  19  W.  R.  234  ;  S.  C\,  23  L.  T.  522  ;  19 
W.  R.  88. 

Amendment.] — A  petition  may  be  amended  by 
stating  facts  which  have  taken  place  since  leave 
to  amend  was  given.  Wcstbrook,  In  re,  11  L,  R., 
Eq.  252  ;  40  L.  J.,  Chx  224 ;  23  L.  T.  726  ;  19 
W.  R.  381. 

Two  Petitions.] — When  two  petitions  are  pre- 
sented on  the  same  day  in  the  same  matter  the 
court  will  order  the  costs  of  the  more  perfect 
petition  only  to  be  paid  out  of  the  fund,  not- 
withstanding that  the  less  perfect  petition  was 
presented  first.  PHng,  In  re,  42  L.  J.,  Ch.  473  ; 
28  L.  T.  467. 

Behearing  on  Appeal  —  Hot  after  Order  En- 
rolled.]— A  petition  which  has  been  dismissed 
upon  the  merits  in  the  court  below  will  not  be 
reheard  in  the  Appeal  Court  when  the  order  dis- 
missing it  has  been  enrolled.  Oldershaw  v. 
Harrop,  9  L.  R.,  Ch.  480  ;  43  L.  J.,  Ch.  584  ;  31 
L.  T.  74.     See  now  APPEAL. 
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3.  Motions  and  Rules. 
a.    Kotioe  of  Motion. 


Short  Notice — Power  to  disregard  Irregu- 
larities.]— Where  a  party  applies  for  special 
leave  to  serve  short  notice  oi  motion  he  must 
distinctly  state  to  the  court  that  the  notice 
applied  for  is  short;  and  the  same  fact  must 
distinctly  appear  on  the  face  of  the  notice  served 
on  the  other  party.  But  in  a  case  where  short 
notice  of  a  motion  had  been  irregularly  applied  } 
for  and  served,  but  the  party  served  had  not  been 
injured  by  the  irregularity,  the  court  exercised  , 
its  discretion  under  Ord.  LIX.  r.  1,  and  disre- 
garded the  irregularity  and  heard  the  motion  on 
the  merits.n2>fltr#o»  v.  Bee»on,  22  Ch.  D.  504  ; 
52  L.  J.,  Ch.  563  ;  48  L.  T.  407  ;  31  W.  R.  537— 
C.A. 


In   Vacation.]  —  Leave  to  serve  short 


On  Defendant  who  Failt  to  Appear — 

By  Filing.] — A  notice  of  motion  is  a  document 
within  the  meaning  of  Ord.  XIX.  r.  6,  that  may 
be  served  on  a  defendant  who  has  failed  to 
appear  by  filing  the  same  with  the  jiroper  oflSccr. 
Mortm  V.  Miller,  3  Ch.  D.  616 ;  45  L.  J.,  Ch. 
613  ;  24  W.  R.  723— C.  A. 

On  whom.] — Service  of  a  rule  upon  "  a 


notice  of  motion  cannot  be  given  by  the  chief 
clerk  in  vacation  any  more  than  during  the 
sittings.     Conacher  v.  Cmacher,  29  W.  R.  230. 

For  what  Bay.] — Where  an  order  in  chambers 
was  made  on  the  14th,  and  notice  of  motion  was 
given  on  the  19th  for  the  "21st,  or  such  other 
day  as  counsel  can  be  heard  "  (this  not  allowing 
two  clear  days  after  notice) : — Held,  that  the 
motion  could  be  properly  made  on  the  22nd, 
which  was  the  eighth  and  last  day  for  the  motion 
under  Ord.  LIII.  r.  4.  Firrrettt  v.  Darien,  26 
W.  R.  534. 

On  the  20th  of  December,  1875,  the  plaintiffs 
served  on  the  defendants  a  notice  that  the  court 
would  be  moved  on  the  22nd,  or  as  soon  after  as 
counsel  could  be  heard,  to  reinstate  for  argument 
a  demurrer  in  which  judgment  had  been  given 
for  the  defendants  in  the  absence  of  the  plain- 
tiffs. On  the  11th  and  12th  of  January,  1876, 
the  defendants  appeared  in  court  by  their 
counsel  to  oppose  the  motion,  but  no  one  ap- 
peared for  the  plaintiffs  : — Held,  that  the  notice 
was  bad  on  two  grounds :  first,  because  under 
Ord.  LXI.  r.  1,  the  Michaelmas  sittings  termi- 
nate on  the  21st  of  December;  and  second, 
because  there  were  not  two  clear  days  between 
the  20th  and  22nd,  as  required  by  Ord.  LIII.  r. 
4  ;  that  the  defendants  therefore  were  not  bound 
to  appear,  and  were  not  entitled  to  their  costs  of 
doing  so.  Danhney  v.  Shvttlvworth^  1  Ex.  D. 
63  ;  45  L.  J.,  Ex.  177  ;  34  L.  T.  357  ;  24  W.  R. 
321. 


Extension  of  Time.] — Where  notice  of 


motion  has  not  been  given  in  sufficient  time, 
owing  to  a  bonft  fide  mistake,  the  court  may,  in 
its  discretion,  allow  the  party  in  default  to 
shew  the  reason  of  the  mistake  by  affidavit, 
and  allow  the  motion  to  be  made  on  a  later  day. 
Smith  V.  Smaohsmeii  Inmrance  Company,  32 
W.  R.  184. 

Seryioe  of—- Personal  Service.  ]— A  defendant 
had  not  appeai'ed  to  a  bill  filed  m  1874,  but  an 
anpearancc  had  been  entered  for  him  by  the 
plaintiff.  The  defendant  was  attached  for  not 
answering,  and  remained  in  prison  until  liberated 
under  the  act : — Held,  that  personal  service  of  a 
notice  of  motion  in  the  cause  without  the  leave 
of  the  court  first  obtained  was  regular.  Sander* 
V.  Miller,  24  W.  R.  392.  See  Rules  of  Supreme 
Court,  1883,  Ord.  LXVII.  r.  5. 


female  servant  at  tne  lodgings  of  the  defendant," 
is  not  good  service.  Price  v.  Thomas^  11  C.  B. 
543. 

An  affidavit  that  the  deponent  served  "the 
defendant  with  a  trae  copy  of  the  rule,  by 
delivering  and  leaving  with  one  H.,  at  the 
defendant's  residence,  situate,  &c.,  a  true  copy 
of  the  rule,  and  at  the  same  time  shewing  the 
original  thereof,  and  that  H.  promised  to  deliver 
the  copy  to  the  defendant,"  is  insufficient,  as  it 
does  not  shew  a  service  on  any  person  connected 
with  the  defendant's  residence.  Taylor  v.  Whit- 
worth,  9  M.  &  W.  478 ;  1  D.,  N.  S.  600. 

An  affidavit  stating  that  service  of  a  rule  had 
been  made  upon  A.,  "who  acts  as  the  attorney  or 
agent  of  the  defendant  in  this  cause,''  is  sufficient. 
Pattrich  v.  Richard*,  3  D.  &  L.  573  ;  16  L.  J., 
Q.  B.  204. 

Where  a  rule  is  served  by  leaving  a  copy  with 
a  servant,  an  inquiry  should  be  subsequently 
made  of  the  servant  whether  the  master  had 
received  the  copy.  Pantcr  v.  Seamanj  5  N.  Jc  M. 
679. 

At  the  defendant's  residence  there  was  a  board 
stuck  up,  with  the  words  "  Messages  and  parcels 
to  be  left  at"  a  particular  place.  A  rule  was 
served  at  that  place,  by  leaving  it  with  a  woman  ^ 
who  said  she  was  in  the  habit  of  receiving 
messages  and  parcels  for  the  defendant.  The 
woman  afterwards  said  she  had  given  it  to  him  : 
— Held,  sufficient  service.  Engelhart  v.  Morgait, 
1  D.  P.  C.  422. 

Service  of  a  rule  on  an  attorney  by  leaving  it 
with  a  laundress  at  his  chambers,  who  stated  that 
she  was  authorized  to  receive  notices  and  papers 
for  him,  is  insufficient.  Dodd  v.  DmwmoHd,  I 
D.  P.  C.  381 ;  S.  P.,  Alanson  v.  Walher,  3  D.  P. 
C.  258. 

So  is  service  on  the  laundress's  servant.  Smith 
V.  Spicer,  2  D.  P.  C.  231. 

Service  of  notice  of  motion,  where  the  defen- 
dant had  left  his  home  and  could  not  be  found, 
and  the  wife  of  the  defendant  had  left  his  home 
and  gone  to  her  own  relations,  directed  to  be 
effected  by  being  served  on  the  wife,  and  a  copy 
thereof  left  at  the  defendant's  house,  and  adver- 
tisements inserted  in  local  newspapers.  Mellows 
V.  Bannister,  31  W.  B.  238. 

Putting  nnder  Door.]  —  Service  of   a 


notice  or  a  rule,  by  putting  it  under  the  door  of 
an  attorney's  office,  is  not  good  service  without 
some  evidence  that  it  has  duly  come  to  hand. 
Burdett  v.  Letoi»,  7  C.  B.,  N.  S.  791. 


By  Post.] — ^Where  a  copy  of  a  rule  nisi 


has  been  sent  in  a  letter  by  post  to  a  defendant 
resident  in  the  country,  together  with  the 
original  rule,  and  the  latter  is  received  back, 
indorsed  "  Received  a  copy  of  the  within  rule,'* 
and  that  indorsement  is  signed  by  the  defendant, 
it  will  be  deemed  a  sufficient  service.  Smith  v. 
Camjthell,  6  D.  P.  C.  728. 


Avoiding  Seryioe.] — Where  regular  ser- 
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vice  of  a  rule  is  endeavoured  to  be  dispensed 
with,  on  the  ground  of  absence  or  otherwise,  the 
affidavit  must  shew  what  efforts  have  been  made 
to  serve  the  party  before  secondary  service  will 
be  allowed.  Mvdie  v.  Newman,  2  D.  P.  C.  639. 
See  Rules  of  Supreme  Court,  1883,  Ord.  LXVII. 
r.  6. 

AVhere  a  person  keeps  out  of  the  way  to  avoid 
being  served  personally  with  a  rule,  preparatorily 
to  obtaining  an  attachment  against  him,  and  it 
is  clearly  made  out  to  the  satisfaction  of  the 
court,  the  court  will  dispense  with  personal 
service.     Green  v.  Prober,  2  D.  P.  C.  99. 

A  sum  of  money  having  been  paid  into  court 
for  the  benefit  of  the  defendant,  M.,  his  solicitor, 
obtained  a  charging  order  for  costs  upon  it  under 
23  &  24  Vict.  c.  127,  s.  28.  The  costs  had  been 
taxed  ex  parte.  M.  then  took  out  a  summons  to 
shew  cause  why  the  sum  of  money  paid  into 
court  should  not  be  paid  out  to  him  in  part 
satisfaction  of  his  taxed  costs.  This  summons 
could  not  be  served  upon  the  defendant,  who 
appeared  to  be  wilfully  evading  service  of  it. 
L.  had  acted  for  the  defendant  after  M.  had 
ceased  to  do  so,  and  H.  had  introduced  the 
defendant  to  M.  :  —  Pleld,  that  substituted 
service  of  the  summons  should  be  allowed  ;  that 
a  notice  calling  upon  the  defendant  to  appear 
in  one  month  should  be  put  up  at  the  master's 
office,  and  served  upon  L.  and  H.,  and  adver- 
tised in  the  Times  newspaper,  and  thereupon,  if 
the  defendant  did  not  appear,  an  order  might  be 
made  on  the  summons.  Ilvnt  v.  Avntin,  Slattm, 
Ex  parte,  9  Q.  B.  D.  698  ;  51  L.  J.,  Q.  B.  455  ; 
47  L.  T.  300— C.  A. 

Prodaotion   of  Original.]  —  It   is   not 

necessary  to  produce  the  original  rule  on  a 
service  of  a  copy,  except  in  cases  where  the 
party  is  to  be  brought  into  contempt.  Holmes  v. 
Senior,  4  M.  &.  P.  828  ;  7  Bing.  162.  See  Rules 
of  Supreme  Court,  1883,  Ord.  LXVII.  r.  1. 


EfTeet  of  Delay.] — It  is  not  sufficient 


b.  The  Applloatlon. 


to  make  a  party  guilty  of  laches  that  he  has 
delayed  for  an  unnecessary  time  to  serve  a  rule, 
unless  it  be  shewn  that  the  other  party  is  pre- 
judiced by  the  delay.  Gumey  v.  Gnrney,  1  B. 
C.  Rep.  119  ;  3  D.  &  L.  734  ;  15  L.  J.,  Q.  B. 
265. 


Wlien  Appearanoe  a  Waiyer.]— Where 


the  party  againet  whom  a  rule  nisi  for  an  at- 
tachment was  obtained,  appeared  and  objected 
that    the  rule  nisi   had   not   been    personally  !  of  the  notice  of  motion.    Before  the  court  rose 


Sxtension  of  Time.] — Where  a  motion  for  a 
new  trial  is  to  be  made  conditionally  on  the 
result  of  a  decision  pending  in  the  Court  of 
Appeal  in  a  similar  cause,  notice  of  motion 
should  be  given  within  the  usual  time,  and 
application  be  then  made  to  the  court  to  post- 
pone the  hearing  tiU  the  decision  in  the  Court 
of  Appeal  has  been  obtained.  The  court  has 
a  fall  discretion  over  such  applications,  and 
is  not  limited  to  cases  only  where  parties 
have  been  misled.  Pocket t  v.  Short,  32  W,  R. 
123. 

BnloHisi — Chanoory  Division.] — In  the  Chan- 
cery Division  a  rule  nisi  will  not  be  granted. 
Copp,  In  re,  32  W.  R.  25. 

Under  Hew  Bales.]  — The  court  will  grant 

a  rule  nisi  for  a  mandamus  to  the  overseers  of  a 
parish,  within  the  district  of  a  school  board,  to 
pay  precepts  issued  by  such  board,  or  to  levy 
rates  for  the  purpose  of  paying  them.  Ord.  LI  C. 
of  the  Rules  of  the  Supreme  Court,  1883,  does 
not  applv  to  applications  for  writs  of  mandamus, 
inasmuch  as  by  Ord.  LI  I.  r.  5,  the  practice  in 
use  before  the  making  of  the  rules  of  1883  with 
regard  to  such  applications  is  preserved.  Grih- 
thorpe  School  Board  v.  Grihthi^rjje  QOrei'seers'), 
47  J.  P.  727. 

The  effect  of  Ord.  LII.  of  the  Rules  of  the 
Supreme  Court,  1883,  is  to  repeal  so  much  of 
S.  6  of  the  County  Courts  Act,  1875,  as  requires 
appeals  from  county  courts  to  be  made  ex  parte 
in  the  first  instance.  And  it  is  now  necessary  to 
give  notice  of  motion  under  that  order  before 
moving  the  Queen's  Bench  Division  on  appeal 
from  the  decision  of  a  county  court  judge. 
Harris  v.  Galpinj  47  J.  P.  727. 

Hon-Appearaace  of  Bespondent — ^Affldavit  of 
Servioo.] — Quaere,  whether  when  an  order  is 
granted  on  motion,  the  respondent  not  appear- 
ing by  counsel  or  otherwise,  it  is  now  necessary, 
as  it  was  under  the  practice  of  the  Court  of 
Chancery,  to  produce  before  the  rising  of  the 
court  an  affidavit  of  due  service  of  the  notice  of 
motion.  On  the  13th  July,  1883,  the  defendant 
moved  on  notice,  to  dismiss  the  action  for  want 
of  prosecution.  No  one  appearing  for  the  plain- 
tiff, the  order  was  granted,  subject  to  the  pro- 
duction to  the  registrar  of  an  affidavit  of  service 


served,  the  court,  notwithstanding,  made  the  rule 
absolute.  Lery  v.  Jhtncombe,  3  D.  P.  C.  447 ;  1 
C,  M.  &  R.  737  ;  5  Tyr.  490  ;  1  Gale,  60. 

Appearing  by  counsel  to  object  to  a  notice  of 
motion,  on  the  ground  of  want  of  personal  service, 
is  a  waiver  of  the  objection.  Ilarvey  v.  Hall, 
23  L.  T.  391. 

Where  a  copy  of  a  rule  served  was  not  intitled 
in  any  cause,  the  party's  appeariog  by  counsel  to 
take  the  objection  does  not  operate  as  a  waiver 
of  the  irregularity.  Warner  v.  Wood,  3  D.  P.  C. 
262. 

If  an  imperfect  copy  of  a  rule  is  served,  the 
party  served  must  appear  to  it,  and  by  such  ap- 
pearance he  does  not  admit  that  he  is  properly 
Drought  into  court,  so  as  to  prevent  him  from 
taking  the  objection  to  the  form  of  the  copy  of 
the  rule.  Wood  v.  Critchjield,  1  D.  P.  C  687  ;  1 
C.  &  M.  72  ;  3  Tyr.  236. 


counsel  appeared  before  the  judge  and  asked  to 
be  heard,  but  was  refused  leave.  On  the  16th 
July  the  affidavit  was  produced,  and  the  order 
settled.  On  the  17th  July  the  order  was  passed. 
Bacon,  V.-C,  refused  to  discharge  the  order,  and 
held  that  the  production  of  the  affidavit  was 
sufficient : — On  appeal,  a  certificate  of  the  regis- 
trar was  produced,  shewing  that  the  practice  of 
the  Court  of  Chancery  had  not  been  invariably 
followed  in  the  Chancery  Division,  the  order 
being  in  some  cases  post-dated,  and  in  other 
cases  the  date  of  the  amdavit  (when  subsequent 
to  the  date  of  the  order)  being  omitted  : — Held, 
that,  it  being  clear  that  the  notice  of  motion 
iiad  been  duly  served,  there  had  been  no  such 
irregularity  as  justified,  the  court  in  discharging 
the  order ;  but  that  on  certain  terms  the  case 
must  be  heard  on  the  merits,  as  an  indulgence. 
Seear  v.  Wehh,  49  L    T.  481— C.  A.    Affirming 
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62  L.  J.,   Ch.   832;   49  L.  T.  94;  31   W.   R. 
837. 


"  Four  o'clock  Eule."]— Until  altered  by 


authority,  the  rule  that  where  an  oi-der  has  been 
made  upon  motion  for  judgment  by  default  the 
affidavit  of  service  of  notice  of  motion  must  be 
produced  to  the  registrar  by  four  o'clock  of  the 
day  on  which  the  order  has  been  made,  is  the 
right  one,  and  will  be  strictly  enforced  in  this 
branch  of  the  court  after  the  end  of  the  present 
sittings ;  until  which  date  twenty-four  hours' 
grace  will  be  allowed  and  service  within  that 
time  be  considered  sufficient.  In  Seear  v.  Webb 
(supra)^  the  Court  of  Appeal  did  not  decide  that 
production  of  an  affidavit  three  days  after  the 
date  of  the  order  was  sufficient,  but  only  (on  the 
principle  fieri  non  debet,  factum  valet)  that,  it 
being  clear  that  the  notice  had  been  duly  served, 
the  lateness  of  production  was  not,  in  itself, 
amder  the  circumstances,  a  sufficient  irregu- 
larity to  justify  tbem  in  discharging  the  order. 
Mosier^  In  re^  Jmiek  v.  Bartholomew^  49  L.  T. 
442. — Per  Pearson,  J. 

Priority  of  Kotioii  to  Biacharge  Friioner.] — A 

motion  to  discharge  a  prisoner  from  custody  has 
priority  over  all  other  motions.  Ashton  v. 
SJiorrock,  43  L.  T.  530  ;  29  W.  R.  117. 

Connsol.] — ^A  counsel  who  has  argued  a  case 
in  the  special  paper  cannot  bring  on  a  contested 
motion  when  called  on  to  move  on  his  argument. 
Palmer  v.  Wagittaffe,  22  L.  J.,  Ex.  295 ;  17  Jur. 
681. 

The  rule  of  practice  in  the  Court  of  Exchequer 
that  on  the  last  day  of  term  the  counsel  in  the 
outer  row  of  the  bar  shall  be  called  on  to  move 
firat,  was  established  for  the  benefit  of  the 
junior  bar,  and  must  not  be  evaded  by  senior 
counsel  taking  their  stations  there.  Sharp  v. 
Sherwood,  3  Jur.,  N.  8.  92. 

On  what  KatorialB  made.] — ^A  rule  making 
the  same  order  in  several  causes,  may  be  moved 
for  on  a  single  affidavit  intitled  in  all  the 
causes.    Barrack  v.  Newton^  1  Q.  B.  626. 

But  two  rules  moved  for  under  similar  cir- 
cumstances, should  be  founded  on  distinct  and 
separate  affidavits ;  for  as  an  indictment  for 
perjury  could  not  be  sustained  on  the  affidavits 
referred  to  in  the  second  cause  already  sworn  in 
the  first,  the  court  will  refuse  to  act  on  them. 
Beg,  V.  Mizen,  1  D.,  N.  S.  865  ;  6  Jur.  867. 

On  shewing  cause  against  a  rule  obtained  by 
the  plaintiff  to  rescind  a  judge's  order,  which 
directed  the  master  to  review  his  taxation,  it 
was  objected  on  the  part  of  defendant  that  there 
were  no  materials  before  the  court  to  shew  what 
the  taxation  had  been  ;  the  defendant's  counsel 
saying  he  had  an  answer  on  the  merits,  the 
court  ordered  the  master's  allocatur  to  be  pro- 
duced at  once,  without  imposing  any  terms. 
Ashcroft  V.  Foulhe*,  18  C.  B.  261  ;  25  L.  J.,  C.  P. 
202  ;  2  Jur.,  N.  S.  449. 

Second  Application.] — Where  a  party  fails,  in 
the  first  instance,  from  the  incompleteness  of  his 
materials,  he  cannot  afterwards  come  to  the 
court.  Levi  v.  C&yle,  12  L.  J.,  Q.  B.  295  ;  7  Jur. 
724. 

The  rule  that  an  application  once  disposed  of 
cannot  be  renewed  under  the  same  circum- 
stances, and  for  the  same  objects,  is  not  binding 


in  all  cases.  Butler,  In  re,  13  Q.  B.  341 ;  18 
L.  J.,  Q.  B.  328  ;  13  Jur.  869. 

Where  a  motion  beside  the  merits  of  the  case 
fails,  by  reason  of  some  defect  in  the  affidavits, 
the  court  will  not  give  leave  to  renew  the  appli* 
cation.    Ilderton  v.  Burt,  6  C.  B.  433. 

A  judgment  signed  in  an  action  brought  by 
A.  in  the  name  of  B.  having  been  set  aside 
by  a  judge's  order,  a  rule  nisi  was  obtained  to 
rescind  that  order,  on  the  ground  that  the 
summons,  upon  which  it  was  made,  had  been 
improperly  altered  by  the  defendant's  attorney. 
This  rule,  which,  by  mistake,  purported  to  have 
been  moved  on  behalf  of  B.,  was  discharged 
upon  an  affidavit  of  B.,  shewing  that  the  rale 
had  been  moved  without  any  authority  from 
him,  and  that  the  alteration  in  the  summons 
had  been  made  with  his  sanction  : — Held,  that  a 
second  application  for  the  same  puipose  migiit 
be  made  on  the  behalf  of  A.,  the  party  really 
interested.     Tilt  v.  Diekson,  4  C.  B.  736. 

The  court  will  not  entertain  a  second  appli- 
cation upon  grounds  which  might  and  ought 
to  have  been  brought  forward  upon  a  former 
occasion.  Leggo  v.  Young,  17  C.  B.  649 ;  25 
L.  J.,  C.  P.  176. 

Drawing  up  Order.]  —  In  an  action  of  A. 
against  B.,  the  matter  was  by  rule  of  court 
referred  to  the  master.  A.  died  before  the 
master's  report  was  read.  His  executors  ob- 
tained a  rule  to  shew  cause  why  they  should  not 
be  made  parties  to  the  rule  : — Held,  that  it  was 
not  necessary  that  the  second  rule  should  be 
drawn  up  on  reading  the  first,  provided  it  ad- 
verted to  the  first,  which  was  in  court.  Bland 
V.  Dax,  8  Q.  B.  126  ;  15  L.  J.,  Q.  B.  1  ;  10 
Jur.  8. 

On  the  last  day  of  term  a  rule  was  made 
absolute  on  an  affidavit  of  service ;  the  master 
next  day  discovering  that  the  affidavit  was 
defective,  refused  to  draw  up  the  rule.  The 
court  considering  the  rule  as  a  pending  rule, 
allowed  a  motion  to  be  made  in  the  sittings 
after  the  term  to  make  the  rule  absolute  on  an 
amended  affidavit  of  service.  Bow  v.  Bell,  4  Ex. 
259  ;  18  L.  J.,  Ex.  391. 

In  drawing  up  a  rule,  it  is  not  necessary  to 
specify  tlie  particular  document  on  which  it  is 
obtained,  but  it  may  be  describe  as  a  paper 
writing,  provided  it  is  properly  verified  by  affi- 
davit. Piatt  V.  Hall,  2  M.  &  W.  391  ;  5  D.  P.  C. 
583. 

Constmction  —  Peremptory.] — A  peremptory 
rule  only  means  so  far  as  the  party  is  not 
prevented  by  the  act  of  God  or  some  inevitable 
accident.    Mostyn^s  case,  Lofft,  262,  786. 

Where  a  rule  is  drawn  up  to  shew  cause 
peremptorily  on  a  day  named,  it  may  be  made 
absolute  as  soon  as  the  court  has  gone  through 
the  bar  on  that  day.  Laee  v.  Adamson,  12  M.  & 
W.  807  ;  8  Jur.  409. 


Conditional.] — Where  a  rule  was  made 


absolute  for  changing  the  venue  from  Middlesex 
to  the  country,  on  payment  of  the  costs  of  the 
application,  "and  of  all  costs  reasonably  and 
bon4  fide  incurred  and  rendered  useless  by  the 
rule ; "  and,  after  taxation  of  the  costs,  the 
defendant's  attorney  gave  notice  to  ihe  plain- 
tiff's attorneys  that  he  abandoned  the  rule  : — 
Held,  that  the  rule  was  conditional  only,  and 
that  the  defendant  was  not  bound  to  abide  by 
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it,  although  the  plaintiff  had,  in  the  meantime, 
incurred  the  costs  of  his  witnesses  who  were  on 
their  way  to  town  before  the  role  was  made 
absolute.    Pvifh  t.  Xcrr,  5  M.  &  W.  164. 


o.  ShewlAff  Oaxuie  affainst  Bole. 

AffldaTits.] — Appearing  to  oppose  a  rule  does 
not  waive  an  objection  to  the  adSidavit  on  which 
the  rule  was  obtained.  Barham  y.  Lee,  4  M.  & 
Scott,  327  ;  2  D.  P.  C.  779 ;  S,  P.,  Clothier  v. 
Els,  3  M.  &  Scott,  216  ;  2  D.  P.  C.  731. 

Cause  cannot  be  shewn  till  an  office  copy  is 
taken  of  the  affidavit  on  which  the  rule  nisi  was 
obtained.    Brown  v.  Probert,  1  D.  P.  C.  669. 

If  a  rule  is  moved  without  affidavits,  none  can 
be  used  in  answer  to  it.  Atkins  v.  Meredith,  4 
D.  P.  C.  668. 

Bight  of  Beply.] — If  cause  is  shewn  against  a 
rule  in  the  first  instance,  the  counsel  who 
obtains  the  rule  has  a  reply  in  support  of  his 
rule.    Anon,,  4  Taunt.  690. 

The  crown  has  a  right  to  reply  on  a  motion 
for  a  new  trial,  after  verdict  for  the  crown. 
Att,'Ge7i,  V.  Tonuett,  2  C,  M.  k  R.  170  ;  6  Tyr. 
614  ;  1  Gale,  147. 

On  a  motion  agdinst  which  cause  is  shewn  in 
the  first  instance,  the  counsel  making  the  motion 
has  the  right  to  reply  as  in  an  ordinary  case. 
Gibson  v.  Winter,  1  H.  &  W.  436. 

Bhtwing  Canse  at  Chamben.] — ^The  court  has 
no  power,  without  the  consent  of  parties,  to 
make  a  rule  returnable  at  chambers  on  a  day 
out  of  term.    Polluck  v.  ISimock,  3  Jur.,  N.  S.  92. 

The  court  will  not,  at  the  close  of  a  term, 
grant  a  rule  to  shew  cause  at  chambers,  where 
the  party  could  have  applied  earlier.  Anon.,  2 
Chit.  266. 

It  is  competent  to  the  court,  in  case  of  neces- 
sity, to  grant  a  rule  on  the  last  day  of  term, 
returnable  at  chambers.  Casse  v.  Wright,  14 
C.  B.  562  ;  23  L.  J.,  C.  P.  144. 

On  the  last  day  of  term  the  court  will  make 
a  rule  nisi  concerning  a  matter  of  a  pressing 
nature  returnable  at  chambers,  but  it  is  not  the 
practice  to  enlarge  rules  returnable  at  chambers 
without  the  consent  of  the  parties.    Ih, 

Other  Points.]— The  court  will  not  allow  a 
party,  as  a  matter  of  right,  to  shew  cause 
against  a  rule  in  the  first  instance,  although 
notice  has  been  given  to  the  other  side.  Doe  d. 
Wright  V.  Smitli,  3  N.  &  P.  336  ;  8  A,  &  B. 
265. 

A  party  upon  whom  the  rule  does  not  call  is 
not  obliged  to  shew  cause,  because  he  is  served 
^vith  the  rule ;  and  if  he  does,  the  court  will  not 
give  him  his  costs  of  appearing.  Johnson  v. 
Marriat,  2  D.  P.  C.  343. 


d.  Beopenlng,  Altering,  and  Beaoindixiflr. 

Beopeaing  and  Baidnding— When  Allowed.] 

— The  court  refused  to  rehear  a  rule,  upon  a 
suggestion  that  it  bad  been  decided  upon  an 
erroneous  report  of  the  masters  on  a  point  of 
practice.  Oingell  v.  Bean,  1  M.  &  G.  655  ;  1 
Scott,  N.  R.  390. 

A  rule  once  disposed  of,  after  full  argument, 
cannot  be  opened  again  upon  a  suggestion  that 
new  matter  has  since  come  to  the  knowledge  of 


the  party,  which  might  alter  the  decision  of  the 
court.    Phillips  v.  Weyman,  2  Chit.  265. 

After  the  parties  at  nisi  prius  had  entered  into 
a  rule  of  court,  arranging  the  terms  of  alternate 
enjoyment  of  a  watercourse,  in  whi(di  terms  the 
defendant  was  disappointed  of  the  expected 
benefit,  the  court  refused  to  open  the  rule  and 
let  him  proceed  to  trial  upon  putting  the  plain- 
tiff wholly  in  statu  quo  in  respect  of  costs,  or  on 
any  terms  whatever.  Fussel  v.  Silcox,  5  Taunt. 
628. 

But  if  a  rule  nisi  is  discharged  through  mis- 
take of  counsel  in  not  stating  the  terms  of  the 
affidavits  on  which  it  was  founded,  the  case  may 
be  reheard  in  a  subsequent  term.  Bex  v. 
Middlesex  (^Sheriffs),  1  Chit.  446. 

Upon  a  statement  of  counsel  that  he  had 
moved  for  a  rule  to  set  aside  an  award,  imder  a 
mistaken  supposition  that  an  affidavit  deposing 
to  certain  facts  had  been  sworn,  the  coiurt,  on 
the  day  after  granting  a  rule  nisi,  gave  leave  for 
the  rule  to  be  drawn  up  as  upon  reading 
such  affidavit,  on  condition  that  it  should  be 
sworn  on  that  same  evening.  Perring  v.  Ky- 
mer,  4  N.  &  M.  477  ;  1  H.  &  W.  20. 

But  the  court  refused  to  open  a  rule  which 
had  been  made  absolute  without  cause  shewn, 
upon  an  affidavit  by  the  attorney,  alleging  that 
he  had  understood  the  rule  to  be  absolute  in  the 
first  instance.  Cfiarlton  v.  Burfit,  1  M.  &  Scott, 
460. 

The  court  will  not  rescind  a  rule,  on  the  ground 
that,  at  the  time  of  discussion,  the  parties  omitted 
to  state  the  clause  of  a  particular  statute  which 
might  have  affected  its  judgment  or  decision. 
DUlamore  v.  Capon,  8  Moore,  462;  1  Bing. 
398. 

Non-performance  of  a  condition  in  a  rule  is 
no  ground  for  an  application  to  rescind  it* 
Ba^ntun  v.  Bayntun,  1  C.  B.,  N.  S.  220. 

Mistakes  in  the  terms  of  rules  may  be  attended 
to  on  a  motion  to  open  them  within  the  same 
term,  or  perhaps  that  following ;  but  where  more 
time  has  elapsed,  the  affidavits  which  were  used 
on  the  occasion  of  making  the  first  rule  absolute, 
cannot  be  referred  to  in  order  to  open  it,  unless 
the  new  motion  is  made,  and  the  new  rule 
drawn  up  on  reading  them.  Lord  v.  Hope,  6 
Tyr.  487. 

When  a  rule  nisi  has  been  discharged,  the 
court  has  no  power,  on  the  application  of  the 
party  who  obtained  and  supported  it,  to  alter  it 
by  striking  out  any  portion  of  it,  when  the 
party  who  has  shewn  cause  objects  to  the 
alteration.    Kynna ird  v.  Leslie,  1 2  Jur.,  N.  S.  468. 

If  a  rule  has  been  drawn  up  improvidently  or 
by  mistake  of  the  officer,  it  may  be  dischaiged 
on  terms.    Brooks  v.  Weston,  8  Moore,  87. 

A  rule  fraudulently  obtained  will  be  discharged 
with  costs.    Bex  v.  Page,  2  Ld.  Ken.  272. 

A  rule  in  the  Bail  Court  will  not  be  permitted 
to  be  reopened  and  argued  in  the  full  court,  in 
the  term  after  judgment  has  been  pronounced, 
although  the  judge  who  heard  the  case  sanc- 
tions the  application  to  the  court.  Ibdd  v. 
Jeffery,  2  N.  &  P.  443  ;  7  A.  &  B.  519 ;  W.,  W. 
&  D.  613. 

If  a  rule  is  obtained  and  discharged  before  the 
single  judge  in  the  Bail  Court,  the  full  court 
will  not  allow  a  rule  for  the  same  purpose  to  be 
discussed  before  them,  though  on  affidavits  dis- 
covering facts  not  previously  stated.  Bossett 
V.  Hartley,  7  A.  &  E.  652,  n. ;  6  N.  &  M.  415  ;  1 
H.  &  W.  581. 
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A  side-bar  rule  obtained  without  disclosing  the 
whole  circumstances  of  a  case  will  not  be  suf- 
fered to  stand.  Symands  v.  Parmenter,  1  Wils. 
86. 

Where  it  is  sought  to  impeach  a  rule,  the 
materials  upon  which  the  rule  was  founded 
should  be  brought  before  the  court.  Needham 
V.  BHstoive,  4  Scott,  N.  R.  773  ;  4  M.  &  G. 
262. 

Amendmant,  when  Allowed.] — Where  a  rule 
cannot  be  served,  it  may  be  amended  and 
enlarged,  even  though  it  has  run  out.  6ris»old 
V.  Harding,  1  C.  B.,  N.  S.  666. 

An  issue  went  down  for  trial,  when  an  arrange- 
ment was  made  between  the  parties  (under  a  rule 
of  court),  but  through  inadvertence  the  plaintiff 
did  not  ask  for  the  costs  of  the  issue : — Tne  court 
refused  to  allow  the  rule  to  be  amended  in  this 
respect  in  a  subsequent  term.  Hayne  t.  Robert- 
son,  17  C.  B.  648. 

Where,  in  an  action  upon  an  agreement,  a 
plaintiff  obtained  a  veroict,  and  a  rule  was 
afterwards  made  absolute  to  enter  a  verdict  for 
the  defendant,  the  court,  under  special  circum- 
stances, allowed  the  rule  to  be  amended  bj 
directing  a  nonsuit  to  be  Entered,  but  only  upon 
the  terms  of  the  plaintiff  paying  the  costs  of  the 
former  action,  and  of  the  rule.  Sillen  v.  Ifol- 
loway,  14  C.  B.,  N.  S.  336. 

A  rule  made  absolute  or  discharged  in  one 
term  cannot  be  amended  in  a  subsequent  term, 
whether  on  the  civil  or  crown  side  of  the 
court.  Reg,  v.  Hearts  of  Oak  Friendly  Society, 
14  L.  T.  360. 

A  rule  nisi  for  a  mandamus  was  discharged, 
nothing  being  said  as  to  costs.  In  the  following 
term  an  application  was  made  to  amend  the 
rule  by  discharging  the  rule  nisi  with  costs  : — 
Held,  that  the  court  hsA  no  power  in  such  sub- 
sequent term  to  jkmcnd  the  rule.    lb. 


e.  Costs. 

On  Hon-Appearanoe  of  Parties  givingiHotice.] 
— ^When  notice  had  been  given  of  a  motion 
before  the  court  to  rescind  a  judge's  order,  and 
the  parties  giving  the  notice  did  not  appear,  the 
court  ordered  them  to  pay  the  costs  of  the  other 
party  appearing  to  shew  cause  against  the 
motion.  Perry  v.  Exchange  Trt^ing  Com- 
pany,  1  Q.  B.  D.  77  ;  46  L.  J.,  Q.  B.  224 ;  24 
W.  R.  318. 

Of  PartieB  Served  with  BadHotioe.] — Where  a 
notice  of  motion  was  not  given  two  clear  days 
before  the  day  for  the  hearing  : — Held,  that  the 
party  served  was  not  bound  to  appear,  and 
therefore  was  not  entitled  to  his  costs  of  doing 
so.  Danbney  v.  Shuttleworth,  1  Ex.  D.  53  ;  45 
L.  J.,  Ex.  177  ;  34  L.  T.  367  ;  24  W.  R.  321. 

Of  Party. Served,  but  having  no  Interest.] — A 
party  who  has  been  served  with  a  notice  of 
motion,  but  has  no  interest  in  the  subject- 
matter,  is  not  entitled  to  appear  by  counsel  on 
the  motion  merely  to  ask  for  his  costs.  Camp- 
bell V.  Holy  land,  7  Ch.  D.  166  ;  47  L.  J.,  Ch. 
145  ;  38  L.  T.  128. 

Therefore,  where  a  plaintiff  in  a  foreclosure 
action,  who  had  parted  with  his  interest,  had 
been  served  with  a  notice  of  motion  to  reopen 
foreclosure  absolute,  and  appeared  by  counsel  on 


the  motion  and  asked  for  his  costs,  he  was  held 
not  to  be  entitled  to  his  costs  of  appearance  ; 
but  inasmuch  as,  upon  his  being  served  with  the 
notice  of  motion,  no  intimation  was  given  him 
that  he  need  not  appear,  and  no  tender  was 
made  to  him  of  his  costs  of  being  advised  as  to 
the  effect  of  the  motion,  he  was  allowed  40*. 
costs,    lb. 

Of  Abandoned  Kotions.] — ^When  a  counsel 
intends  to  ask  for  the  costs  of  a  motion  as  aban- 
doned, it  is  his  duty  before  doing  so  to  com- 
municate his  intention  to  the  counsel  who  is 
instructed  to  move.  Aitken  v.  Dvnbar,  46  L.  J., 
Ch.  489  ;  25  W.  R.  366  :  S,  P.,  Yetts  v.  Biles,  25 
W.  R.  462. 

Under  old  Praetiee.] — Costs  cannot  be  given 
on  the  refusal  of  a  rule  to  shew  cause.  Weldron 
V.  XorrU,  2  W.  Bl.  769. 

There  being  no  rule  to  tax  upon.  Poole  v. 
Watson,  1  Jur.  71. 

Costs  of  shewing  cause  against  a  rule  in  the 

first  instance  are  never  given.    Rex  v.  Long,  1 

I  M.  &  R.  139  ;  S.  P„  Reed  v.  Specr,  6  D.  P.  C. 

j  330  ;  Harvey  v.  J>ivers,  16  C.  B.  497. 

I      Though  notice  of  motion  was  given.     Gerrard 

V.  Gashell,  2  Chit.  401. 

So  where  a  party  shews  cause  successfully  in 
the  first  instance  he  is  not  entitled  to  costs. 
Fitch  V.  Green,  2  D.  P.  C.  439. 

Where  cause  is  ^ewn  against  a  rule  in  the 
first  instance,  the  costs  are  in  all  cases  in  the 
discretion  of  the  court,  and  will  rarely  be  given. 
!  Norris  v.  Carrington,  16  C.  B.,  N.  8.  396. 

Where  a  rule  is  not  moved  with  costs,  and 

i  nothing  is  said  about  them  at  the  time  of  dis- 

<  charging  it,  they  are  not  payable  to  the  success- 

!  f  ul  party.     Anon,,  1  Chit.  398  ;  S.  P,,  Drinker  v. 

Paseoe,  4  D.  P.  C.  566  ;  1  H.  &;  W.  661. 

A  rule  which  does  not  ask  for  costs  cannot  be 
made  absolute  with  costs.  Gleddon  v.  Trebble, 
9  C.  B.,  N.  S.  367. 

The  general  practice  is  for  the  court  not  to 
give  costs  where  they  are  not  asked  for  by  the 
rule,  unless  there  are  special  circumstances. 
Marriott,  In  re,  1  C.  B.,  N.  S.  499. 

Where  a  rule  prays  for  several  things,  to  some 
of  which  the  party  is  entitled,  and  to  others  not, 
but  cause  is  shewn  against  all,  no  costs  are  given 
on  either  side  ;  though  if  cause  had  been  shewn 
against  the  bad  part  only,  the  party  shewing 
would  have  had  costs.  Aliven  v.  Fumiral,  2  D. 
P.  C.  49. 

Where  an  affidavit  answered  a  rule  nisi  for 
setting  aside  proceedings  for  irregularity,  with 
costs,  but  was  written  in  a  cramped  and  slovenly 
hand,  the  court  refused  to  grant  the  costs  of 
the  opposition.    Rane  v.  Jones,  8  D.  &  R.  114. 

If  a  rule  is  drawn  up  in  the  alternative,  the 
party  who  fails  on  the  substantial  question- is 
not  entitled  to  the  costs  of  the  rule,  although 
he  succeeds  upon  the  alternative.  AP Andrew 
V.  Adam,  1  Scott,  99 ;  1  Bing.  N.  C.  270 ;  3  D. 
P.  C.  120. 

A  rule  to  set  aside  a  judge's  order  having  been 
drawn  up  at  the  instance  of  the  defendant,  with- 
out mentioning  costs,  the  plaintiff  consented  to 
its  being  made  absolute,  notwithstanding  the 
defendant  obtained  a  second  rule,  drawn  up 
with  costs,  stating  that  he  abandoned  the  first : 
— The  court  directed  the  costs  to  abide  the  event 
of  the  cause.  Jeres  v.  Hay,  1  Scott,  N.  R.  399  ; 
1  M.  &  G.  390. 
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Upon  a  motion  to  postpone  a  trial,  the  notice 
of  the  intended  application  omitting  to  offer  the 
costs  of  the  postponement,  the  court  made  the 
rale  absolute  as  well  on  payment  of  those  costs 
as  of  the  costs  of  the  motion,  though  cause  was 
shewn  in  the  first  instance.  Ward  t.  I>itc1ier^ 
6  Scott,  N.  R.  46. 

A  party  who  shews  cause  successfully,  in  the 
first  instance,  against  a  rule,  which,  if  granted, 
would  be  a  stay  of  proceedings,  and  operate  to 
his  prejudice,  will  be  allowed  the  costs  of  oppos- 
ing the  rule.  Rennie  v.  Berenford^  3  D.  &  L. 
464  ;  15  L.  J.,  Ex.  78  ;  10  Jur.  76. 

On  discharging  a  rule  with  costs,  the  practice 
of  the  court  generally  is,  not  to  order  them  to 
be  paid  to  any  one  not  a  formal  party  to  the 
rule,  without  a  separate  application  with  that 
object.    Beg.  v.  Green,  2  G.  &  D.  789. 

The  court  has  a  discretionary  power  to  order 
costs  to  be  paid  by  persons  making  afiidavits  in 
support  of  a  motion,  particularly  attorneys  in 
their  professional  character ;  but  if  the  claim 
for  costs  arises  on  the  affidayits  in  answer,  there 
must  be  a  special  application.    Ih, 

After  an  mquisition  under  the  Tithe  Commu- 
tation Act  (6  &  7  Will.  4,  c.  71),  s.  82,  the  owner 
of  the  land  obtained  a  rule  to  set  aside  the  writ 
under  which  it  was  taken,  and  all  subsequent 
proceedings,  which  after  argument  was  dis- 
charged, no  mention  being  made  of  the  costs : 
— Held,  that  the  costs  of  shewing  cause  against 
that  rule  could  not  be  taxed  as  part  of  the 
costs  of  the  inquisition.  Hammersmith  Befit- 
charge,  In  re,  19  L.  J.,  Ex.  66  ;  14  Jur.  917. 

A  party  served  with  a  rule  calling  upon  him 
to  shew  cause  is  not  entitled  to  his  costs  of  ap- 
pearing upon .  the  rule,  if  be  has  no  costs  to 
shew.  CaMtdy  v.  Steu-arf,  4  Scott,  N.  R.  187  ; 
3  M.  &  G.  576. 

t.  Old  Praotioe. 

On  what  Bay.]— Though  the  court  will  not 
permit  a  matter  of  law  to  be  discussed  on  the 
last  day  of  term,  it  will  allow  cause  to  be 
shewn  against  a  rule,  praying  for  a  writ  of  resti- 
tution, where  it  was  referred  to  the  full  court 
from  the  Bail  Ck)urt,  and  counsel  had  been 
unable  to  bring  it  on  till  the  last  day,  owing  to 
press  of  business  in  the  court,  and  the  case  is  very 
urgent     Doe  d.  Steven*  v.  Lord,  6  D.  P.  C,  256. 

Enlarged  Kotions.] — Where,  from  pressure 
of  business,  a  motion  cannot  be  heard  within 
the  first  four  days  of  term,  and  the  case  is  in- 
serted in  the  list  of  enlarged  motions,  notice  of 
that  fact  should  be  given  to  the  opposite  party, 
or  he  will  be  entitled  to  the  costs  of  proceeding 
to  sign  judgment.  Emhlin  t.  Dartnell,  1  D.  &  L. 
1010  ;  13  L.  J.,  Ex.  265. 

An  expired  rule  cannot  be  enlarged.  Price 
V.  Thovius,  11  C.  B.  643. 

A  rule  cannot  be  enlarged  after  the  day  on 
which  it  is  returnable.  Abrahams  y.  Davidson, 
6  C.  B.  622. 

Where  a  party  who  has  to  shew  cause  against 
a  rule  moves  to  enlarge  it,  it  is  his  duty  to  draw 
up  and  serve  the  rule  for  that  purpose.  Batty 
V.  Marriott,  6  C.  B.  420 ;  5  D.  &  L.  477  ;  17 
L.  J.,  C.  P.  140. 

So  where  a  rule  is  enlarged  by  consent,  it  is 
the  duty  of  the  party  who  originally  moved  the 
rule  to  keep  it  alive  by  drawing  up  and  serving 
the  enlaiged  rule.    lb. 


Where  a  rule  to  shew  cause  on  the  20th 
November  had  not  been  served  till  that  day 
at  Birmingham,  the  court,  on  the  25th  (the  last 
day  of  term),  refused  to  make  it  absolute,  but 
enlarged  it  till  the  next  term.  Hawkins  v» 
Benton,  2  B.  4c  L.  465  ;  14  L.  J.,  Q.  B.  9. 

If  a  rule  cannot  be  served,  it  may  be  amended 
and  enlarged,  even  though  it  has  run  out.  GriS' 
sold  V.  Harding,  1  C.  B.,  N.  S.  556. 

A  rule  obtained  on  Saturday  for  Monday  may 
be  enlarged  of  course.  Haines,  v.  Aldrit,  2  Chit. 
372. 

In  shewing  cause  against  a  rulb,  affidavits 
may  be  filed  up  to  t€!ti  days  l)efore  the  term 
when  cause  is  actually  shewn,  although  the  rule 
may  have  been  often  enlarged.  Gompertz,  In 
re,  W.,  W.  &  D.  300. 

On  enlarging  a  rule  on  the  last  day  of  term, 
the  court  will  allow  it  to  be  made  a  pa^  of  the 
rule  that  there  should  be  a  stay  of  proceedings. 
Todd  V.  Gwmpertz,  W.,  W.  &  D.  610. 

An  enlarged  rule  may  be  made  absolute  on 
the  last  day  on  which  it  stands  enlarged.  Shaw 
V.  Masters,  2  Taunt.  174. 

The  enlargement  of  one  rule  is  a  violation  of 
a  subsequent  one  in  the  same  matter,  which  is 
drawn  up  with  a  stay  of  proceedings.  Wyatt  v. 
Prebble,  5  D.  P.  C.  268. 

Where  a  party  comes  to  enlarge  a  rule  against 
which  he  has  to  shew  cause,  he  must  file  his  affi- 
davits a  week  before  the  first  day  of  the  ensuing 
term ;  but,  where  he  comes  to  enlarge  his  own 
rule,  he  cannot  make  the  indulgence  to  himself 
a  pretext  for  imposing  a  condition  upon  the 
other  party.    Memorandum,  6  Scott,  900. 

Enlarged  rules  are  not  served,  because  both 
I>arties  are  before  the  court.  Anon,,  1  Smith, 
199. 

If  a  party  against  whom  a  rule  is  granted 
obtains  its  enhugemcnt,  he  cannot  afterwards 
object  that  it  was  not^rsonally  served.  Cart- 
Wright  v.  Blaekwitrth,  1  D.  P.  C.  489. 

Where  a  rule  is  enlarged  from  Trinity  Term  to 
Michaelmas  Term,  afiidavits  filed  a  week  before 
the  latter  term  are  in  time.  Johnson  v.  Marriat, 
2  D.  P.  C\  343. 

Affidavits  in  answer  to  a  rule  enlarged  from 
one  term  to  another,  which  requires  the  affidavits 
to  be  filed  a  certain  time  before  the  term,  must 
in  all  cases,  notwithstanding  a  contrary  pitictice 
has  prevailed,  be  filed  within  the  time  prescribed, 
unless  the  party  is  prevented  from  filing  them  by 
inevitable  accident.  Tvrner.y.  Unwin,  4  D.  P.  C. 
16 ;  1  H.  &  W.  186. 

Beriying.] — If  a  rule  is  drawn  up  to  shew 
cause  in  one  term,  it  cannot  be  absolute  in  the 
next  term,  without  enlarging;  but  it  may  be 
revived.    Smith  v.  atlli-ns,  3  D.  P.  C.  100. 

Where  a  defendant  resides  such  a  distance 
from  town,  that  he  cannot  be  served  before  the 
day  for  shewing  cause,  and  the  term  expires  on 
the  day  after  that  day,  the  rule  may  be  revived 
in  the  next  term.  Bowbottom  v.  Balphs,  6  D. 
P.  C.  291. 

Abandoning.] — ^A  rule,  when  once  obtained,, 
cannot  be  abandoned  by  the  party  moving. 
Simpson,  In  re,  17  L.  T.  617. 

If  a  party  obtaining  a  rule  does  not  choose  to 
proceed  on  it,  the  other  party  cannot  compel 
him.    Boe  d.  Harcourt  v.  Boe,  4  Taunt.  883. 

Although  the  general  practice  may  be  for  on& 
party  to  the  suit  to  draw  up  a  rule  obtained  in 
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the  progress  of  a  cause,  if  the  other  party  wishes 
to  act  upon  it  he  should  draw  it  up  within  the 
time  to  which  it  relates ;  for  if  not  drawn  up 
within  such  period,  it  is  to  be  considered  as 
having  been  abandoned.  Oin^ell  y.  Bean^  1 
M.  &  a.  60. 

Kaking  Bole  of  Court.]— Bule  158,  of  Hilary 
Term,  1863,  applies  where  the  party  sought  to 
be  charged  is  an  in&nt.  Beamcs  v.  Farley ^  6 
C.  B.  178. 

A  rule  absolute  may  be  drawn  up  during  term, 
on  an  order  of  a  judge  dated  in  vacation.  Swaine 
V.  Stme,  4  M.  &  Scott,  584. 

But  a  judge's  order  granted  in  vacation  must 
not  be  drawn  up  as  of  the  preceding  term.  Bex 
V.  Price,  2  D.  P.  C.  233 ;  2  C.  &  M.  212 ;  4 
Tyr.  60. 

The  court  will  not  grant  a  rule  absolute  in  the 
first  instance,  for  ma^ng  an  order  a  rule  of  court, 
where,  by  the  rule,  costs  are  sought  to  be  Imposed 
on  the  opposite  party.  Spicer  v.  Bond,  2  D., 
N.  S.  965  ;  7  Jur.  672. 

A  rule  for  making  an  order  a  rule  of  court,  and 
for  the  costs  of  the  application,  is  absolute  in  the 
first  instance,  provided  there  is  an  affidavit  of  the 
service  and  of  disobedience  of  the  order.  Black  v. 
Low,  4  D.  &  L.  285  ;  16  L.  J.,  Ex.  66  ;  10  Jur.  963. 

Costs  due  under  a  judge's  order  and  an  allo- 
catur are  payable  on  demand.  Thomson  v.  BiU 
Ihuj,  11  M.  &  W.  361 ;  2  D.,  N.  S.  824  ;  12  L.  J., 
Ex.  301  ;  7  Jur.  354. 

A  judge's  order  was,  upon  an  affidavit  that  it 
had  been  served  and  disobeyed,  made  a  rule  of 
court ;  and  it  was  made  part  of  such  rule,  th^t  the 
costs  of  making  the  order  a  rule  of  court  should  be 
paid  by  the  party  against  whom  the  onler  was 
made.  The  court,  upon  an  affidavit  shewing  that 
there  had  been  no  disobedience,  rescinded  so  much 
of  the  rule  as  related  to  the  costs,  although  no 
demand  of  them  had  beeh  made.  Farrant,  Ex 
parte,  1  B.  C.  C.  64  ;  21  L.  J.,  Q.  B.  272. 

An  affidavit  of  service  is  sufficient,  if  the  ser- 
vice is  sworn  to  have  been  effected  "on  the 
attorney  or  agent  for  the  plaintiff  in  this  cause." 
Jdorrh  V.  Bedward,  9  D.  P.  C.  130. 

A  judge's  order  made  in  an  action  was  as  fol- 
lows : — "  I  order  that  the  defendant  shall  within 
three  days  obtain  the  discharge  of  the  plaintiff  in 
the  action  in  which  he  is  detained  at  the  suit  of 
A.  B.,  by  paying  the  debt  and  50/.  agreed  costs  to 
the  plaintiff's  attorney,  and  shall  also  within  four- 
teen days  take,  at  the  defendant's  expense,  what- 
ever proceedings  may  be  necessary  to  obtain  the 
vacating  of  the  vesting  order  in  the  Insolvent 
Debtors  Court  obtained  by  A.  B.  against  the 
plaintiff  in  this  cause,  and  that  thereupon  all 
proceedings  in  this  action  shall  be  stayed."  The 
master  objected  to  draw  up  the  rule  for  making 
the  order  a  rule  of  court  with  costs,  on  the 
ground  that  the  order  was  conditional  in  its 
terms  : — Held,  that  the  first  two  branches  of  the 
order  were  clearly  mandatory  on  the  defendant, 
and  the  third  was  for  the  defendant's  benefit 
when  he  had  performed  the  other  two.  The 
court  therefore  granted  the  rule  with  costs. 
Crowther  v.  Crowther,  16  C.  B.  177. 

Enforeing  Performance  —  By    Action.] — An 

action  will  not  lie  upon  an  undertaking  con- 
tained in  a  judge's  order,  though  the  order  was 
made  by  consent,  and  the  undertaking  was 
founded  on  a  good  consideration.  Hookpayton  v. 
Bustelly  9  Ex.  24  ;  23  L.  J.,  Ex.  267. 


But  an  action  will  lie  on  a  judge's  order  to 
refer  made  by  consent,  the  consent  being  evi- 
dence of  an  agreement  to  perform  the  award. 
Lievesley  v.  GUmcre,  1  L.  R.,  C.  P.  570  ;  35  L.  J., 
C.  P.  361  ;  12  Jur.,  N.  S.  874 ;  15  L.  T.  386  ;  1 
H.  &  R.  849. 


By  Suit  in  Equity.  ] — ^An  order,  made  by 


consent,  whereby  it  was  ordered  that  proceed- 
ings in  an  action  should  be  taxed  upon  certain 
conditions,  does  not  amount  to  an  agreement  to 
perform  those  conditions ;  and  a  bill  in  equity 
for  a  specific  performance  will  not  lie.  Thnmes 
Iron  works  and  Shipbvildin4f  Comvan/y  v.  Patent 
Derrick  Company,  1  Johns.  &  H.  93 ;  29  L.  J., 
Ch.  714  ;  6  Jur.,  N.  S.  1013. 


By  Attaehmont] — An  attachment  will 


not  be  g^nted  for  disobedience  to  a  judge's  order 
until  it  is  made  a  rule  of  court,  though  the  order 
has  been  acquiesced  in  and  acted  upon.  Baker 
V.  Bye,  1  D.  P.  C.  689  ;  8.  P,  Hinchliffe  v. 
Jones,  4  D.  P.  C.  86. 

Knst  be  made  a  Bnle  of  Court.]— The  mere 
circumstance  that  an  agreement  contains  a 
proviso  for  its  being  made  a  rule  of  court  will 
not  of  itself  authorize  the  court  to  take  such  a 
step.  Steers  v.  Harrop,  1  Bing.  133  ;  7  Moore, 
466. 

XIX.    TIME. 
iSee  Bales  of  Supreme  Court,  1883,  Ord,  LXIV.) 

1.  Generally. 

2.  ^^otiee  to  Proceed,  2041. 

1.  Generally. 

Exteniion    of— Hotiee   of  Kotion.]  —  Where 

notice  of  motion  has  not  been  given  in  sufficient 
time,  owing  to  a  bon&  fide  mistake,  the  court 
may,  in  its  discretion,  allow  the  party  in  default 
to  shew  the  reason  of  the  mistake  by  affidavit, 
and  allow  the  motion  to  be  made  on  a  later  day. 
Smith  V.  Smaeksvien  Insurance  Company,  32 
W.  R.  184. 

notion  for  Hew  Trial.] — The  Court  of 

Appeal  has  power  under  Ord.  LVIII.  r.  5,  to  en- 
large the  time  for  moving  for  a  new  trial.  Pur- 
nell  V.  Great  Western  Bailway  Company,  I 
Q.  B.  D.  636  ;  45  L.  J.,  Q.  B.  687  ;  24  W.  R.  720 
— C.A. 

Where  a  motion  for  a  new  trial  is  to  be  made 
conditionally  on  the  result  of  a  decision  pending 
in  the  Court  of  Appeal  in  a  similar  cause,  notioe 
of  motion  should  be  given  within  the  usual  time, 
and  application  be  then  made  to  the  court  to 
postpone  the  hearing  till  the  decision  in  the 
Court  of  Appeal  has  been  obtained.  The  court 
has  a  full  discretion  over  such  appUcattons,  and 
is  not  limited  to  cases  only  where  parties  have 
been  misled.    PeckeU  v.  Short,  32  W.  R.  123. 

For  Indoriement  on  Writ  of  Bate  of 

8eryioe.]'-Under  r.  6  of  Ord.  LVII.  of  Rules  of 
Court,  1875,  the  court  has  power  to  extend  the 
time  fixed  by  r.  13  of  Ord.  IX.  for  the  making  an 
indorsement  on  a  writ  of  the  date  of  service  out 
of  the  jurisdiction.  Hastings  v.  JJurley,  16  Ch. 
D.  734  ;  60  L.  J.,  Ch.  677 ;  44  L.  T.  176  ;  29  W.  R. 
440. 
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Where,  through  inadvertence,  the  date  of  the 
seryice  of  a  writ  has  not  been  indorsed  upon  the 
writ  within  the  time  prescribed  by  Old.  IX.  r. 
13,  the  court  can  extend  the  time,  so  as  to  make 
an  indorsement  made  after  the  proper  time,  and 
all  subsequent  proceedings,  valid.  Sproat  v. 
Fechett,  48  L.  T.  755. 

For  Pleading.]— iS^  Pleadinq. 

— *  For  Appeal.] — See  Appeal. 

-^— Dilcretion  of  Judge.] — By  a  master's 
order  an  action  was  to  be  dismissed,  unless  notice 
of  trial  were  delivered  by  a  certain  day.  Through 
a  mistake  of  the  solicitor's  clerk,  notice  of  trial 
was  not  delivered  within  the  required  time.  A 
judge  at  chambers  refused,  in  the  exercise  of  his 
discretion,  to  extend  the  time  fixed  by  the 
master's  order,  and  the  divisional  court  declined 
to  interfere  with  the  judge's  discretion.  Gilder 
V.  Morruim,  30  W.  R.  815. 

Sfbet  of  Bnles  on  Xeroantile  Traniaotioni.] 
— ^The  plaintiff  in  the  action  sued  on  a  promissory 
note  at  three  months,  dated  the  11th   March, 

1874  ;  the  note  was  therefore  prirn^  facie  due  on 
the  14th  June  of  the  same  year.  The  14th  of 
June  was  a  Sunday.  The  writ  in  the  action 
bore  date  14th  June,  1880,  which  was  a  Monday. 
It  was  contended  that  the  right  of  action  was 
barred  by  the  Statute  of  Limitations : — Held, 
that  Ord.  LVII.  r.  3,  of  the  Judicature  Act  of 

1875  did  not  apply  to  such  a  case  as  the  present 
one,  as  it  was  not  intended  to  extend  the  time 
fixed  by  the  Statute  of  Limitations.  Morris  v. 
Richards,  45  L.  T.  210  ;  46  J.  P.  87. 

See  further  cases,  sub  tit.  Time. 

2.  Notice  to  Proceed. 

Month's  Hotiee.]— By  Rules  of  Supreme  Court, 
1883,  Ord.  LXIV.  r.  13,  in  any  cause  or  matter 
in  lohich  there  ?ias  been  tm  proceeding  for  one 
year  from  the  last  proceeding  hud,  the  party  who 
desires  to  proceed  shall  give  a  manths  notice  to 
the  other  party  of  his  intention  to  proceed,  A 
summans  on  which  no  order  has  been  made  sluUl 
notf  but  notice  of  trial,  although  coujUermanded, 
shall  be  deemed  a  proceeding  within  this  rule. 

To  what  Cases  Applicable.] — Rule  176  of 
Hilary  Term,  1853,  applies  to  the  signing  of 
judgment  for  not  proce^ng  to  trial  under  15  & 
16  Vict.  c.  76,  s.  101.  Metca:ify.  JSetherington, 
3  H.  &  N.  755  ;  28  L.  J.,  Ex.  155. 

After  interlocutory  judgment  had  been  entered 
for  25/.  for  default,  the  rest  of  the  action  was  re- 
ferred and  an  award  made.  There  was  no  power 
of  entering  up  judgment  on  the  issues  rexerred. 
After  the  lapse  of  a  year  the  plaintiff  gave  the 
defendant  notice  that  the  court  would  be  moved 
in  a  week.  Within  a  month  from  the  date  of  the 
notice,  the  plaintiff  applied  for  a  rule  calling  on 
the  defend^mt  to  pay  the  25Z.,  or  why  the  plaintiff 
should  not  be  allowed  to  sign  final  judgment. 
There  wa^  a  proper  demand  of  the  money.  The 
rule  was  discnai^ed  on  the  ground  that  there  had 
not  been  a  month's  notice  of  proceeding.  A  sub- 
sequent notice  was  given  by  the  pladntiff  that  he 
would  after  a  month  proceed  in  uie  action  bj  ap« 
plying  to  sign  final  judgment.  After  the  month 
nad  expired,  the  plaintiff  applied  for  a  rule  simi- 


lar to  the  previous  one.  There  had  been  no  fresh 
personal  demand  of  the  money  since  the  dis- 
charge of  the  last  rule.  The  court  made  the  rule 
absolute.  Burlington  v.  Richardson,  22  L.  J., 
Q.  B.  385. 

The  rule  that  a  term's  notice  was  necessary 
where  no  proceeding  had  been  taken  in  a  cause 
for  a  year,  did  not  apply  to  proceedings  had  after 
verdict.  Newton  v.  Boodle,  4  D.  &  L.  664 ;  3 
C.  B.  795  ;  16  L.  J.,  C.  P.  135  ;  11  Jur.  148. 

Where  a  rule  had  been  made  absolute  to  set 
aside  a  verdict  found  for  the  defendant,  and  for 
a  new  trial  on  payment  of  costs  by  the  plaintiff, 
and  the  plaintiff  for  more  than  a  year  failed  to 
pay  the  costs,  or  to  take  any  steps  towards  avail- 
mg  himself  of  the  rule,  the  defendant  could  not 
move  to  discharge  it  without  previously  giving  a 
term's  notice  of  his  intention  so  to  do.  Lord  v. 
Wardle,  3  C.  B.  296  ;  15  L.  J.,  C.  P.  259. 

The  rule  did  not  apply  to  a  motion  to  set  aside 
proceedings  for  irregularity,  but  only  to  any  steps 
taken  towards  judgment  Lumley  v.  Thompson^ 
3  M.  &  W.  632  ;  6  D.  P.  C.  558. 

A  term's  notice  was  not  necessary  if  the  delay 
had  taken  place  at  the  defendant's  request. 
Evans  v.  Dav'ufS,  3  D.  P.  C.  786  ;  S,  P.,  Bland 
V.  Barley,  3  T.  R.  530. 

A  term's  notice  was  not  necessary  in  case  of  a 
trial  by  proviso  after  a  lapse  of  four  terms. 
Theobald  v.  Crichmore,  2  B.  &  A.  594. 

Or  before  motion  for  costs  of  the  day.  French 
V.  Burton,  2  C.  &  J.  634. 

An  order  to  change  an  attorney  was  not  a  pro- 
ceeding in  a  cause  dispensing  with  a  term's  notice 
of  proceeding.  Deacon  v.  Ihiller,  3  Tyr.  382  ;  1 
C.  &  M.  349  ;  1  D.  P.  C.  675. 

A  term's  notice  was  not  necessary  to  revive 
proceedings  against  a  defendant  who  had  stayed 
them  by  obtaining  an  injunction.  Bosworth  v. 
Phillips,  2  W.  BL  784. 

Where  proceedings  are  stayed  for  a  time  certain 
above  a  year,  proceedings  might  go  on  at  the  ex- 
piration of  the  time,  without  a  term's  notice. 
Watkins  v.  Haydon,  2  W.  Bl.  762. 


XX.    TERMS. 

By  36  k  37  Vict.  c.  66,  s.  26,  "  terms  "  are 
abolished,  but  they  may  continue  to  be  referred 
to  in  all  cases  in  which  they  were  used  as  a 
measure  for  determining  the  time  within  which 
an  act  is  required  to  be  done.  An  award  was 
made  on  the  28th  of  March,  1877.  An  applica- 
tion to  set  it  aside  under  9  &  10  Will.  3,  c.  15,  s. 
2,  was  made  in  the  Easter  sittings  on  a  day  after 
the  8th  of  May.  Easter  Term  in  1877,  under  the 
former  procedure,  would  have  begun  on  the 
16th  of  April  and  ended  on  the  8th  of  May  : — 
Held,  that  the  application  ought  to  have  been 
made  on  a  day  before  the  8th  of  May,  for  "  terms  " 
still  exist  as  a  measure  for  determining  the  time 
within  which  an  award  should  be  set  aside  under 
9  &  10  Will.  3,  c.  15,  s.  2.  Christ's  College, 
Brecknock  v.  MaHin,  3  Q.  B.  D.  16  ;  46  L.  J., 
Q.  B.  591 ;  36  L.  T.  637  ;  26  W.  R.  637— C.  A. 

When  all  the  days  included  between  the 
Thursday  before,  and  the  Wednesday  after 
Easter-day  (both  inclusive),  fall  within  Easter 
Term,  that  term  must  be  prolonged  by  five  busi- 
ness days,  and  Trinity  Term  commence  five  days 
later  accordingly.  Downes  v.  Bostock,  5  Jur. 
103. 


2013 


PRACTICE — Proceedings  in  Particular  Actions, 


2044 


XXI.  VACATIONS. 

iSee  Rules  of  Sup  rente  Court,  1883,  Ordt.  LXIIL 

and  LXIV.) 

Jnrifdietioii  of  Vacation  Judge.] — ^The  juris- 
diction of  the  vacation  judge  under  Ord.  LXI. 
r.  7,  extends  to  the  adjournment  of  sittings  by 
a  judge  of  the  Chancery  Division  during  the 
-sittings  of  the  division.  Wilson  v.  Watson,  38 
L.  T.  380. 

• 

Absence  of  Jndge  temporarily  dnring  Term 
Time.l — Whenever  during  the  regular  sittings  of 
the  High  Court  of  Justice  any  judge  is  alraent 
from  any  cause,  as,  for  instance,  through  having 
risen  for  a  few  days*  vacation,  applications  of  an 
urgent  nature  in  any  action  pen^ng  before  such 
judge  will  be  heard  and  disposed  of  by  the  Master 
of  the  Rolls  or  any  other  judge  of  the  Court  of 
Appeal,  under  s.  51  of  the  Judicature  Act,  1873, 
upon  a  request  being  obtained  from  the  lord 
chancellor.  Cliapman  v.  Real  Property  Trust, 
7  Ch.  D.  732  ;  26  W.  R.  587. 

What  if  Long  Vacation  Bnainesi.] — An  appli- 
cation for  payment  out  of  a  parliamentary  deposit 
not  previously  payable  is  long  vacation  business. 
Wiffan  JunctUm  Railway  Act,  In  re,  10  L.  R., 
Ch.  541 ;  44  L.  J.,  Ch.  774. 

Order  to  take  Effect  in  Vacation.]— When  a 

person  entitled  to  a  vested  interest  in  trust  funds 
in  court,  to  be  paid  at  twenty-one,  would  attain 
that  age  in  the  long  vacation,  a  prospective 
order  was  made  for  the  payment  out  of  the  fund 
to  her  at  such  date.  Penn,  In  re,  42  L.  J.,  Ch. 
580  ;  21  W.  R.  866. 

Leave  to  Senre  Short  Hotiee  of  Kotion  in 
Vacation.] — Leave  to  serve  short  notice  of  motion 
cannot  be  given  by  the  chief  clerk  in  vacation 
any  more  than  during  the  sittings.  Conaelier  v. 
^\maclt/'r,  29  W.  R.  230. 

Appeal  from  Ckambera  during.] — jS^^  Appeal. 

Before  Judicature  Acts— Hotice  of  Sittings.] 

— The  notice  of  sittings  in  vacation  pursuant  to 
1  &  2  Vict.  c.  32,  must  specify  with  accuracy  and 
precision  the  nature  of  the  business  to  be  pro- 
ceeded with.    Field  v.  Afaeknizie,  6  C.  B.  384. 

At  the  post-terminal  sittings  in  banc,  no  busi- 
ness can  be  taken,  except  that  of  which  notice 
has  been  given.  Sabor  v.  Edwards,  3  C.  B., 
N.  S.  64. 

On  the  last  day  of  term,  a  rule  was  made  abso- 
lute on  an  affidavit  of  service.  The  master,  next 
<lay  discovering  that  the  affidavit  was  defective, 
lefused  to  draw  up  the  rule.  The  court,  consider- 
ing the  rule  as  a  pending  rule,  allowed  a  motion 
to  be  made  in  the  sittings  after  term  to  make 
the  rule  absolute  on  an  amended  affidavit  of 
service.  Dow  v.  Bell,  4  Ex.  259  ;  18  L.  J.,  Ex. 
391. 

A  writ  of  inquiry  in  a  personal  action  may  be 
tested  in  vacation  under  2  Will.  4,  c  39,  ss.  11, 12. 
Collett  V.  Curling,  6  D.  &  L.  605  ;  17  L.  J.,  Q.  B. 
216. 


XXII.   PROCEEDINGS  IN  PARTICULAR 

ACTIONS. 

1^  Actions  fob  Rboovbbt  of  Land — ^Eject- 
ment. 

Discoyery  of  Docnments.]— /Si;^  Discovebt. 

Application  for  Leave  to  Join.] — ^An  appli- 
cation for  leave  to  join  another  action  with  an 
action  for  the  recovery  of  land  must  be  made 
before  the  writ  is  issued.  Pitcher,  In  re,  PUeker 
V.  Hinds,  11  Ch.  D.  906  ;  48  L.  J.,  Ch.  587  ;  40 
L.  T.  832  ;  27  W.  R.  789— C.  A. 

Where  another  action  had  been  joined  with 
an  action  for  the  recovery  of  land  without 
leave,  the  court  refused  to  grant  leave  to  con- 
tinue the  action  in  that  form,  although  the 
defendants  had  appeared.    Ih, 

Applies  to  Covnter-daim.]  —  The  pro- 
vision of  r.  2  of  Ord.  XVII.,  that  no  cause  of 
action,  except  those  specified  in  that  rule,  shall, 
unless  by  leave  of  the  court,  be  joined  with  an 
action  for  the  recovery  of  land,  applies  to  a 
counter-claim  as  well  as  to  an  original  action. 
Compton  or  Comton  v.  Preston,  21  Ch.  D.  138  ; 
61  L.  J.,  Ch.  680 ;  47  L.  T.  122  ;  30  W.  R.  563. 

When  Leave  Hecessary.] — ^An  action  to 

establish  title  to  land  is  an  action  for  the  recoveiy 
of  land  so  as  to  require  the  leave  of  the  court 
for  its  joinder  with  another  cause  of  action. 
Wluitstone  v.  Dewis,  1  Ch.  D.  99  ;  45  L.  J.,  Ch. 
49  ;  33  L.  T.  601  ;  24  W.  R.  93. 

An  action  "to  establish  title  to  land,"  not 
claiming  possession,  is  not  an  action  "for  the 
recovery  of  land,"  so  as  to  require  the  leave 
of  the  court,  under  Rules  of  S.  C,  r.  2  of 
Ord.  XVII.,  for  its  joinder  with  another  cause 
of  action,  nitetston/?  v.  Dewis  (1  Ch.  D.  99) 
not  followed.  Gledhill  v.  Hunter,  14  Ch.  D. 
492  ;  49  L.  J.,  Ch.  333 ;  42  L.  T.  392  ;  28  W.  R. 
630. 

Where  the  writ  was  indorsed  for  declaration 
of  title,  declaration  that  a  lease  was  granted 
under  a  mistake,  recovery  of  rents  and  profits, 
and  a  receiver,  and  the  statement  of  claim  asked 
also  for  possession : — Held,  that  this  was  an 
action  for  the  recovery  of  land  and  nothing 
else,  and  that  there  was  no  joinder  of  any  cause 
of  action  which  required  the  leave  of  the  court* 
Ih. 

An  action  was  brought  by  the  plaintifb  to 
establish  their  title  to  certain  waste  lands,  and 
that  they  might  be  quieted  in  the  possession 
thereof ;  and  for  an  injunction  to  restrain  the 
defendants  from  trespassing  on  the  said  lands, 
and  from  interfering  with  ther  plaintiffs'  rights 
or  molesting  their  tenaifts  and  agents  : — Held, 
that  the  plaintiffs  had  established  their  title ; 
that  there  was  not  sufficient  evidence  of  a 
charitable  trust  which  the  defendants  had 
alleged,  and  that  the  Statutes  of  Limitation 
would  not  in  this  case  protect  them ;  that, 
having  regard  to  Gledhill  v.  Hunter  (14  Ch.  D. 
422),  the  action  was  weU  founded,  and  that  the 
plea  that  the  defendants  were  not  actually  in 
;x>ssession  and  were  unable  to  maintain  this 
action  could  not  be  maintained,  ydrwirk 
(^Mayor)  v.  Brown,  48  L.  T.  898. 

What  Glaimi  may  be  Joined.]— A  purchaser 
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of  real  property  brought  an  action  claiming 
<|uict  possession  of  the  property  purchased,  and 
an  injunction  to  restrain  the  defendant  from 
interfering  with  such  possession  : — Held,  that 
the  claim  for  an  injunction  was  not  a  separate 
cause  of  action,  and  could  be  joined  with  that 
for  possession  without  the  leave  of  the  court. 
Knidrich  v.  Robert*,  46  L.  T.  69  ;  30  W.  B. 
365. 

An  action  for  the  administration  of  personal 
estate  may  be  joined  with  an  action  to  establish 
title  to  real  estate  where  the  plaintiff  claims 
both  estates  under  a  common  gift  in  the  same 
will.     WhHstone  v.  Dewis,  supra. 

Leave  will  be  given  to  join  with  an  action  for 
the  rec3very  of  land  an  action  for  the  recovery 
or  delivery  up  of  a  deed  relating  to  the  land ; 
also  for  the  recovery  of  personal  estate  com- 
prised in  the  same  instrument.  Coolt  v.  Eneh" 
rnareh,  2  Ch.  D.  Ill ;  45  L.  J.,  Ch.  604  ;  24 
W.  R.  293. 

In  an  action  by  the  heir-at-law,  who  was  also 
one  of  the  next  of  kin  of  an  intestate,  against 
the  administratrix,  who  was  in  possession  of  the 
intestate's  real  estate,  leave  was  given  to  join  a 
claim  for  the  recovery  of  the  land,  and  a  claim 
for  the  administration  of  the  estate.  Kitching 
V.  KUckitig,  24  W.  R.  901. 

Leave  was  given  to  join  with  an  action  for 
the  recovery  of  land,  a  claim  for  a  receiver. 
Allr^  V.  Ktninety  24  W.  R.  845. 

Writ  of  PoMeision.l — Where  in  an  ejectment 
after  defence  taken,  the  plaintiff  obtains  a  ver- 
dict for  possession,  mesne  rates  and  costs,  execu- 
tion cannot  issue  until  the  judgment  is  complete, 
and  the  plaintiff  is  therefore  not  entitled  to  a 
writ  of  possession  until  the  costs  are  taxed  and 
added  to  the  judgment,  or  are  waived  by  him. 
Beanley  v.  Chapman,  6  L.  R.,  Ir.  393. 

When,  after  writ  of  possession  executed,  the 
defendant  forcibly  retook  possession,  the  Queen's 
Bench  Division  made  an  order  renewing  the 
writ.    Stacpoole  v.  Walsh,  6  L.  R.,  Ir.  444. 

Under  Ord.  XLVIII.  a  writ  of  possession  is 
now  substituted  for  the  writ  of  assistance, 
whether  between  parties  or  as  against  strangers 
to  the  action.    Hall  v.  ffall,  47  L.  J.,  Ch.  680. 

Judgment  for  Beeovery  of  PoMeition  of  Land.] 

— A  judgment  for  foreclosure  absolute  is  not  a 
judgment  for  the  recovery  of  the  possession  of 
land  within  the  meaning  of  Ord.  XLII.  r.  3,  of 
Rules  of  Court,  1875.  Wood  v.  Whsater,  22 
Ch.  D.  281  ;  62  L.  J.,  Ch.  144  ;  47  L.  T.  440  ;  31 
W.  R.  117. 

A  foreclosure  action  is  not  an  action  for  the 
recoverv  of  land  within  the  meaning  of  the 
Rules  of  Court,  1875,  Ord.  XVII.  r.  2.  Tatoell  v. 
Slate  Company,  3  Ch.  D.  629. 

lyeotment  Bill — Effect  of  Jadicatnre  Act, 
a.  22.] — A  bill,  which  the  court  held  to  be  a 
mere  ejectment  bill,  was  filed  shortly  before  2nd 


of  November,  1874,  when  the  Judicature  Act 
came  into  operation  : — Held,  that  although  the 
bill  could  not  have  been  sustained  before  the 
Judicature  Acts,  the  objection  to  the  jurisdiction 
was  removed  by  s.  22  of  the  Judicature  Act, 
1873.  Hurst  v.  Hurst,  21  Ch.  D.  278  ;  61  L.  J., 
Ch.  729  ;  46  L.  T.  899— C.  A. 

Pleadingf  UL]—See  Pleading. 

2.  Bbeach  of  Pbomise  of  Mabbiage. — See 

Husband  and  Wife. 

3.  Pabtnbbship  Actions.— -&c  Pabtnebship. 


PREMIUM. 

I.  On  Abticlbs.— iSfec  Solicitob. 

II,  On  Insubing.— &<?  Insubance. 

hi:  On  Dissolution  of  Pabtnebship.- 
See  Pabtnebship. 


PRESCRIPTION. 

See  EASEMENT. 


PRESENTATION  TO 
LIVINGS. 

See  ECCLESIASTICAL  LAW, 


PRESUMPTIONS. 

See  EVIDENCE. 


PRINCIPAL  AND 
ACCESSORY. 

See  CRIMINAL  LAW, 


END  OF  VOLUME  V. 
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